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DEPARTMENT OF JUSTICE

Immigration and Naturalization Service

8 CFR Parts 212 and 237

[INS No. 1989-99; AG Order No. 2225- 
99]

niN 1115-AF45

Inadmissibility and Deporiability on 
Public Charge Grounds

AGENCY; Immigration ami Naturaiization 
Service, Justice.
ACTION: Proposed ruin.

SUMMARY: This rule proposes in amend 
the Department of Justice’s 
(Department s) regulations to establi.sh 
clear standards governing a 
determination that an alien Is 
inadmissible or ineligible to adjust 
status, or has become deportable, on 
public charge grounds. This proposed 
rule is necessary to alleviate growing 
public confusion over the meaning of 
the currently undefined lei rn "public 
charge" in immigration law and its 
relationship to tlie rer.:eipt of Federal, 
State, or local piiblir: benefits, By 
defining “public charge," the 
Departrtieni. seeks to reduce the negalive 
public health consequcnce.s generated 
by the existing confu.siori and to provide 
aliens with batier guidance as to the 
type.s of public benefits that will and 
will not be con.siderwd in public charge 
determinations.
DATES: Wriiien cmnments must be 
submitted i.m or before July 26, 1999. 
ADDRESSES: Please submit written 
comments, in triplicate, to the Director, 
Policy Directives and Instructions 
Branch, Immigration and Naturalization 
Service. 425 I Street, NW, Room 5307, 
Washington, DC 20.536, To ensure 
proper handling, please reference IN.S 
No. 1989-99 on your comispondence. 
Comments are available for public 
inspection at the above address by 
calling (202) 514-3046 to arrange an 
appointment.
FOR FURTHER INFORMATION CONTACT:
Sophia Cox or Kevin Cummings, 
Immigration and Naturalization Service. 
Office of Adjudications. 425 I Street,
NW, Washington, DC 20536; telephone 
(202) 514-47.54. 
supplementary INFORMATION;
Background and Necessity for 
Definition of “Public Charge”

Rficaiil (mrnigraliim and welfare 
reform laws have generntud 
considerable public confusirjn about 
whether the receipt of Federal, Stafo, or 
local puldic hunefits for which nn alien 
may be eligihln renclors him or her

publu; charge" under the immigraiion 
statLile.s governing .idinissiliiUty, 
arijijfiiment of status, and deportation
(.Sou8 U.S.C. nH2(a)(4): ft U.S.C. 
1227(a)(5).) (Sen also Illegal Immigration 
Rerorm and Immigrant Rosponsibiliiy 
Act of 1996 (HRIRA). Pub, L. 104-208. 
Div. C. Title V, 110 ,Slat, .3009-670 
(codified as amended in different 
sections of 8 U.S.C;.) (1996); Pensoiial 
Responsibility and Work Opportunity 
Reconciliation Act of 1996 (I’RWORA), 
Pub. L. 104-193. Title IV, 110 Stat. 2200 
(codified as anrended generally at 8 
U.S.C, 1601,cf.?f<7,){]'996).)

Under section 212(a)(4) of the 
Immigration and Nationality Act (the 
Act), the determination of whether an 
individual alien “is likely at any time to 
become a public charge” is made by a 
Department of State consular officer at 
the time the alien’s visa application is 
adjudicated overseas, by an Immigration 
and Naturalization Service (Service) 
officer at the time an alien seeks 
admi..s6ion into the United States, or by 
the Service at the time an alien applies 
for adjustment of status if ha or she is 
already in the United State.?. 8 U.S.C. 
1182(a)(4). The statute further States that 
the decision shall be "in the opinion of" 
the consular officer or the Attorney 
General, who has delegated this 
authority to the Service. Id,: 8 CFR part 
2,1. Under section 237{a)(5] of the Act, 
an alien is also deportable if ho or she 
“ha.s become a public charge” within 5 
years after his or her "date of entry" into 
the United States for c:aii8es not shown 
to have arisen since entry. 8 U.S.C. 
1227(a)(5). An immigration judge will 
make the determination if any of these 
issues arise during removal proceedings 
for an alien.

On August 22.1996, the President 
.signed PRWORA, known as the welfare 
reform law. The welfare reform law and 
its amendments imposed new 
restrictions on the eligibility of aliens, 
whether present in the United States 
legally or illegally, for many Federal, 
■State, and local public benefits. 0 U.S.C. 
1691-1640 (as amended). Despite these 
new restrictions, many legal aliens 
remain eligible for at least some forms 
of public assistance, such as Medicaid. 
Food Stamps, Supplemental Security 
Income (SSI), Temprjrary Assistance for 
Needy Families (TANF), the Children’s 
Mealth Insurance Program (CHIP), and 
the Special Supplemental Nutrition 
Program for Women, Infants, and 
Children (WICi), among other benefits. 
Congress al.so chose not to apply the 
alien eligibility re.strictions in the 
welfare reform law trj emergency 
medical assistance: short-term, in-kind, 
non-cash nmergency disaster relief; 
public bealth assistance related to

itvmiLiniZiitiijii.s and to ti'caimont of ibe 
.symptoms of a commuoiciihlo disoa.'ia: 
certain in-kind services (o.g., soup 
kitchens, etc.) designated by the 
Attr.>rney Cenural as neco.s.sai y for the 
protection of life and .safety; and 
assistance under certain Departmcni of 
Housing ajid Urban Development (HUD) 
programs. H IJ.S.C. 1611 (b)(1).

Numerous states and localities also 
have funded public bonefil.s, 
particularly medical and nutrition 
benefits, for aliens who are now 
inoligibla for certain Federal public 
benefits. Congress further authorized 
states to 0n.act laws after August 22, 
1996, thal affirmatively provide illegal 
aliens who would othcrwi.se be 
ineligible for certain State anci local 
bcnofiia under the welfare reform law 
with such benefits. 8 U..S.C. 1621(d). A 
Complete overview of all the public 
benefits and program.? that remain 
available to various categories of aliens 
under the wnlfare reform law, as 
amended, is beyond the scope of tlus 
discussion.

Althougli Congress has determined 
that certain aliens remain eligible for 
some forms of medical, nutrition, and 
child care services, and other public 
assistance, numerous legal immigrants 
and other aliens arc choosing not to 
apply for these benefits hec:ause they 
fear the negative Lmmigration 
consequences of poientially being 
deemed a "public charge." This tension 
between the immigration and welfare 
laws is exacerbated by the fact that 
"public charge" has never been defined 
in -Statute or regulation. Wiihout a clear 
definition of the term, alinns have no 
way of knowing which benefits they 
may safely access wiiluiut risking 
deportation or inadmissibility.

Additionally, the Service has been 
contacted by many State and local 
officials. Members of Congress, 
immigrant assistance organizations, and 
health care providor.s who are unable to 
give reliable guirlancn to their 
constituents and clients on this issue 
According to Federal and State benefii- 
granting agencies, this growing 
confusion is creating significant, 
negative public health consequences 
across the country. This situation is 
becoming particularly acute with 
respect to the provi.sion of emergency 
and other medical assistance, children's 
immunizations, and basic mitrition 
firograms, as well a.? ilie treatment of 
communicable disea.ses. Immigrants’ 
fears oi obtaining tbe.se necessary 
medical and other benefits arc not only 
causing them considerable harm, l)ui are 
also jeopardizing the general public. For 
example, infection.? diseases may spread 
as the numbers of immigrants who



06/02/99 WED 10:15 FAX @003

_Feder,i Kegislef/Vol, B4. No. IQl / WcdiiKd.y. M»y 20. 1999 / Proposed R.,1,,

declin.:- imm.inizatioii services incicHse, 
Conrem over the public dierge issue is 
^rther pieventiijx yliciis from njinlvine 
kir avajUibJe sujiplemRjiUiI bcnefils; 
such as diild enre and Iransporlation 
vouchers, thrii are de,signed in aid 
individuals' in gaining and tnaintajnmc 
employment. Jn short, the abscnt:e of a" 
dear public charge definition i.s 
undermining the Covernmenl’s polit ies 
of increasing access to health care antf' 
helping people lo become seJf-sufn<;ient. 
The Department seok.s to remedy ihis 
problem wiili this proposed rule.
Overview of the Proposed Rule

First, the proposed rule provides a 
definition for the ambiguou.s statutory 
term "public charge" that will be used 
for purposes of both admissibility and 
adjustment of status under section 
212(a)(4) of the Act and for deportation 
under section 237(a)(5) of the Act, 
Second, the proposed rule describes the 
kinds rjf public; benefits that, if received, 
could result in a finding that a person 
IS a “public charge.” The proposed rule 
also provides examples of tha types of 
public benefits thal will not be 
considered in public charge 
dctemiinations. Third, the proposed 
rule adopts long-standing principles 
developed by ihe case law. As discussed 
belovv, the cases have esiablished 
prerequisites and factors to be 
consiclcred in making public charge 
determinations The rule makes dear 
that the mere receipt of public 
assistance, by itself, will not lead to a 
public charge finding without 
satisfaction of the.se additional legal 
requirements.
The Meaning of “Public Charge” and 
Public Benefits That Demonstrate 
Primary Dependence on the 
Government for Subsistence

Following cxiHnsive con.soltation with 
benefit-granting agencies, the 
Department is proposing to define 
“public cliargc" to mean an alien who 
has become (for deportation purposo.s) 
or who is likely to become (for 
admission or adjustment purpos(-;.s) 
"primarily dependent on the 
Government for subsistence, as

a century ago, and the expertise of the 
bench I-granting agencies that deal with 
subsistence issuo.s. It i.s also con.si.siont 
with factual situations presented in the 
public charge case jaw.

When a word i.s not defined by statuie 
and legislative history does not provitle 
clear guidance, courts often construe it

VJUVIH luiiciiL Jur fSUDSlSlcnce, yt*demonstrated by either the receipt of 
public cash assistance for income 
maintenance or instiiutionalization for 
long-term care .at Government expense." 
Jnstitutioiialization for short periods of 
rehabilitation dim.s not consliliite such 
primary dependence. This 
intcrpnolation of "public charge" is 
I'Gasmisblc heeau.Ke it is based on the 
plain manning nl'ihe wort) ■‘charge,” llu; 
hislorical eonlcxl of public dependency 
when the public: charge immigration 
piovision.s whjij first enacted more them

t-it-ai guiaance, courts often construe 
in accordance with its ordinary or 
natural meaning as contained in the 
dictionary. (Sec, e.g.. Sutton v. United 
Airline.^, Inc., 130 F,3d 693, 896 (iOth 
Cir, 1997), cert, granted, U9 S. Ct. 790 
(1999) (citations omitted),) The word 
"charge" ha.s many meanings in the 
dictionary, hut the one that can be 
applied unambiguously to a person and 
best clarifies the phrase ■become a 
public charge" is “a person or thing 
commirted or entrusted to the care, 
custody, management, or suppori of 
another," Webster's Third New 
imecnational Dictionary of the English 
Language H77 (1986). The dictionary 
gives the following apt sentence as an 
example of usage: "[Hie entered the 
poorhouse, becoming a county charge " 
Id. {.See also 3 Oxford fnglish Dicuonarv 
36 (2d ed. 1989) (definition /tl3 for 
"chtuge"^"The duty or responsibility 
of taking care of (a person or thing); 

.custody, superintendence”).)
This language indicates that a person 

becomes a public charge when lie or she 
is committed to the care, custody, 
management, or support of the public. 
The dictionary definition suggests a 
complete, or nearly complete, 
dependence on the Government rather 
than the mere receipt of some lesser 
level of financial support. Histrjrically, 
individuals who became dependent on 
the Government were institutionalized 
in asylums or placed in "al.nishouses" 
for the poor long before the array of 
limited-purpose public benefits now 
available existed. This primary 
dependence model of public assisiance 
was the backdrop against which ihe 
"public charge" concept in immigration 
law developed in the late 1800s. ' 

Although no case has specifically 
identified the types of public benefits 
ihat can give rise to a public charge 
finding, a definition based on primary 
dependence on the Governmont is 
consistent with the facts found in the 
dcpoviation and admissibility cases.
(See. e.g,, Matter of C-R-, 7 I, & N. Dec,
124 (B)A 1956) (dcporlation based on 
public menial hospital 
institutionalization); Matter of 
Harutunian, M 1. & N. Dec, 583 (R.C,.
Int. Doe. •1974) (rceeijit of old age 
assistance for principal financial 
suppori was an iiTq.iortant faclor in 
denying admi.'i.sion).)

The Service has also sougVil tlie 
advice and relied on the expertise of

28677

'■anmis Federal agencies Ihat administer 
a wide varieiy of public benefits The 
bervice consulted firirnaiily with the 
Depnrimem ofHcallb and Human 
Services (HHS), the Social Security 
Adrninistralion (S.SA), and the " 
Department of Agricullure (DSDA). The 
nllOi which adjn.i.nisirtrs TAMF, 
Medicaid, CHIP, and many other 
bencfils, has advised that the best 
evidence of whether an individual is 
relying primarily on the Government for 
subsistence is either the receipt of 
public cash benefits for income 
maintenance purposes or 
mstilutionalization for long-ierm care at 
Govemmenl expense. (Sec latter to INS 
Commissioner Doris Meissner from HHS 
Deputy Secretary Kevin Thurm. dated 
March 25, 1999) (hereinafter “HHS 
I.iitter” and appearing in an appendix to 
this document.) The USDA, which 
administers Food Stamps, WIG and 
other nutrition assistance programs, and 
SSA, which administers SSI and other 
programs, and other benefit-granting 
agencies have concurred with the HHS 
advice to the Service ibat receipi of cash 
assistance for income maintenance is 
the best evidence of primary 
dependence on the Government, (See 
H-jl.ter to INS Commissioner Doris 
Meissner from Shirley R. Watkins,
USDA Under Secretary for Food.
Nutrition and Consumer Services, dated 
April 15,1999) (hereinafter "USDA 
Letter" and appearing in an appendix to 
this document); letter to Robert L. Bach, 
INS Executive Associate Commissioner 
for Policy and Planning from Susan M. 
Daniels, ,SSA Deputy Commissioner for 
Disability and Income Security 
Programs, dated May 14, 1999)
(hereinafter "SKA Letter” and appearing 
in an appendix to this document.)

Cash assistance for income 
maintenance includes (i) SSI, (2) cash 
TANF (other than certain supplemental 
ca,sh benefits not defined as 
"assistance” under TANF rules, as 
[irovidcd in §§212.103 and 237.VS of 
this proposed rule), and (3) Slate or 
local ca.sh benefii program.^ for incomn 
maintenance (often called "General 
Assistance" programs, but which may 
cxisi under other name.s). Acceptance ol 
these forms of public cash assistance is 
one factor that could be considered in 
dclfti mining whether a person is, or is 
likely to be. a public charge, provided 
the additional l•Hl]ui^emGnls for 
deportation or inadmissibility discussed 
later in this Supplementary .Suciinn and 
in the regulation are also met.

Accoi ding to HH.S and other benefit- 
granting agencies consulted by the 
Kei vice, non-cash benefits geiiia-ally 
provide .supplcmurilary support in 'Lhe 
fnnn of voucliors nr direct Services In
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support niUTii.ion, hodlth. ^nd livin.. 
r-oiidition nofds. (Sue HHS l.ettcr.) 
rhosc biiiiafits an: often i;rovidcfl lo 
low-ii-u;ome workuig fandlies to sustain 
and improve their ability to remain self- 
sufficient. A few examples of lliese ncm- 
ca.sli benefits that do not dircoily 
provide subsistence are Mndioaid, Pood 
Stamps. CHIP, and their related Stale 
analogues. WKI. housine benefit.s, 
transportation vouchers, and ccriain 
kinds of special-purpose non-ca.sh 
benefits provided under the TANF 
program. These forms of benefits, and 
others di.scussed below and in the 
proposed regulation, will nol be 
con.sidered for public charge piirpo.ses, 
The HHS further stated that ■'* ’ * it is 
H.xtremely unlikely that an individual or 
family could subsist on a combination 
ol non-cash support benefits or .services 
Alone. * * * HHS is unable to (.lonceive 
of a situation where an individual, other 
than someone who permanently resides 
in a long-term care instiiution. could 
support himself or his family solely on 
non-cash benefits so as to be primarily 
HHS the [Glnvernmcnt.” (See

The one excepHon identified by HHS 
to the principle that non-cash benefits 
do not demon.s-irate primary dependence 
is the instance where Medicaid or 
related programs pay for the costs of a 
person's in.stitutionalixation for long­
term care (other than imprisonrni-mt for 
conviction of a crime) Such 
institutionalization costs, therefore, may 
be considered in public charge 
determinations However, the proposed 
rule makes clear that a short period of 
institutionalization necessary for 
rehabilitation purposes does not 
demonstrate that an individual is, or is 
likely to become, primarily dependent 
on the Covernmenl for public charge 
purposes.

Thi.s distinction between cash benefils 
that can lead to primary dependence on 
the Government and non-cash benefits 
that do not create such dependence Is 
already applied by the State Deijartment 
wilh regard to Food .Stamps, a non-cash 
benefit program. The Foreign Affairs 
Manual (FAM) for consular officers 
excludes Food Stamps from public 
charge admissibility consideratiori 
because it is an essentially 
supplementary benefit that docs not 
make recipients dependent on the 
Covernmenl for subsistence. (Sec t)
FAM section 40.41. N.U. l.) The 
proposed definition of “public charge” 
is consistent with thi.s existing Slate' 
Department policy and that agency’s 
recognition that certain supplemental 
forms of public assi-slance should not be 
considered in a public charge 
determination.

Receipt of Non-cash Public Benefits 
That do not Ucmnnstrale Primary 
Dependence on the Government for 
■Subsistence

If has never been Service policy lhat 
the receipt of any public service dr 
benDflT must be ciinsidcret) for public 
charge purposes. The nature of the 
program is importanl. For instance, 
attending public schools, taking 
advantage of school lunch or other 
supjjlemental nutrition programs, such 
as WIG, obtaining immunizations, and 
receiving public emergency medical 
care typically do not make a person 
inadmi.ssible or deportable. Non-cash 
benefits, such as these and others, are by 
th*=:rr nature .'^upplcmrtatal and 
frequently .support the general welfare. 
By focusing on ca.sK assistance for 
income maintenance, the Service can 
idimtity tho.se individuals who are 
primarily dependent on the Governnumt 
tor subsistence without inhibiting 
access to non-cash benefits that .serve 
important public interests. Certain 
Federal. .State, and local benefits arc 
increasingly being made available to 
families with incomes far above tlie 
poverty level, reflecting broad public 
policy dacisions about improving 
general health and nutrition, promoting 
educaLion, and assisting working-poor 
famiUes in the process of becoming self- 
■suflicicnt. For example, many slates 
provide CHIP to children in families 
with resources up to 200 percent of ihe 
poverty lino and sometimes higher. (Sec 
HHS Lotier at p. 3.) Thus, participation 
in such programs is not evidence of 
poverty or dependence.

The proposed rule identifies the major 
forms of cash benefit.s that may be 
considered for public charge purposes 
and several examples of non-cash 
benefits that will not be considered. Duo 
10 the ever-changing character of the 
Federal, .State, and rjcal public benefits 
still available to aliens, it is not possible 
to name every benefit that will or will 
not be considered for public charge 
purposes. Aliens and their advisor.s 
should carefully consider the nature of 
Ihe specific public benefits involved. If 
they could be construed as cash 
assistance for income maintenance, as 
distinguished from in-kind services, 
iimdical or nutrition benefits, vouchers 
or other forms of non-cash benefits, then 
a .Service officer may consider their 
receipt in. making a public charge 
dcci,sii.m, even if the benefit is not 
specHically addressed by name in the 
pro|iused rule. Again, receipt of S.SI, 
cash TANF (except supplemental cash- 
TANF excluded in the rule), and State 
or local cash as.sistance programs for 
income maintenance (c.g.. “General

As:.istuii(.,.| ) will be Cmisidcrnd ;-ci purl 
Of ibe public charge analy.si;;, Alihouel. 
tho.se bcnuliis aru the only oxauipl,-s of 
■'cash assisLance fm income 
maintenance" that ihe Service and othoi 
Federal benefit-granting agencies have 
been able to identify, public: comment ts 
requested on wholher ihore arc any 
Other specific forms of public cash 
assistance for income maintenance that 
■should be mentioned, The Service will 
also consider public benefits (mduding 
Medicaid) for supporting Hliens who 
reside in an instiiution for long-term 
Care (c.g., a nursing home or mental 
health institution).

A person's mere receipt of any of 
these forms of cash assistance for 
income maintenance, or being 
institutionalized for long-term care, 
doe.s not nccasaarily make him or her 
inadmissible, ineligible to adjust statu.s, 
or deportable on public charge grounds. 
As discussed in detail in die next pari 
of this iSiipplemcniary Information 
section, the law requires that a variety 
of other factors and prerequisites must 
bo considered as well. These additional 
requirements have been carefully 
described in both the admissibility and 
deportation sections of this proposed 
rule at §§212.104, 212.106, 212 108 
212.109, 237.11, 237.15, 237.18, and 
237 18. Every public charge decision 
will continue to be made on a oase-by- 
Case basis. In other words, the proposed 
rule does nut create anv blanket 
requirements that individuals who 
receive public cash assistance or who 
are institutionalized for long-term care 
must be removed from the Uni led States 
or denied admission or adjustment.

Some cash benefits received by aliens 
Iforn the Government arc not intended 
for income maintenance, atid thus will 
not be considarfid for public charge 
purposes under this rule. Examples of 
such special-purpose cash benefits'that 
do not lead to primary dependence on 
Lne Governruent include the [.ow 
Income Home Energy Assistance 
Program (LIHEAP), 42 U S.C, 8621, ct 
seq.‘ the Child Care and Development 
Block Grant Program (CCDBGP), 42 
U.S.C, 985H tit seq.[ Food Stamp benefits 
i-ssued in cash (sec c.g., 7 U.S.C.
2026(b)); certain educational assistance 
program.^, and non-recurrem, short-term 
crisis benafits funded in cash by TANF 
but excluded from the TANF program's 
definition of “assistance." (See 64 FR 
17720, 17HB0 (April 12. 1999) (codified 
8t 45 CFR 260.31).) In addition, and 
consistent with existing Service 
practice, the proposed rule slates that 
c ash payments that have been earned 
such as benefits under Title II of the 
Social Security Act, 42 U.S.C. 401 et 
see/.. Government pension':. vetL-ran.=!'
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bfnefiis, ntnong oiher fomis of earned 
bom-.rUt;, do mil suppoiM « public charge 
finding.

Other ni.in-c:nsh public beiiei'its that 
will noi be conaidered and libat arc 
listed m the proposed rule include, but 
arc not limitcrl (o: Medicaid: CHIP; 
emergency medical a.ssistance; other . 
health insurance and healtli services for 
the tfi.siing and h eatment of symptoms 
of ciirnmunicable diseases; emergency 
di.saster relief; nutrition programs, such 
as Food Stamps and WIC; housing 
benefits; energy benefits; job training 
programs; child care; and non-cash 
benefit.s funded under the TANF 
linigram. Stale and local non-cash 
benefits of a similar nature also will not 
be considered. It is the underlying 
nature of the program, not the name 
adopted in a particular State, that will 
determine whether it is relevant for 
puhlic charge consideration.
Additional Requirements for Public 
Charge Determinations

After defining "poblic charge,” the 
separate admissibility and deportation 
sections of the proposed rule 
incorporate principles established by 
case law and statute for each oftho.se 
public cliarge determinations,
Admission and Adjustment of Status

I'he provisions that relate to 
admission and adjustment of status 
incorporate the ‘‘totality of the 
circumstances” analysis that officers 
must employ in making a prospective 
public charge decision, (See, e.g, Matter 
of Perez, 15 I, & N, Dec. 1 30, 137 (BIA 
1974).) Under section 212(a)(4)(B) of the 
Acl, officers are required to cfmsider 
specific minimum factors in 
determining whether the alien’s 
circumstances indicate that he or she i.s 
likely to become a public charge. These 
factors include the alien‘s age, health, 
farnily status, assets, resources, financial 
status, education, and skills. No single 
factor, other than the lack of an 
Affidavit of Support as described below, 
will determine whether an alien is 
likely to become a public charge, 
including past or current receipt of 
public cash benefits.

In addition, most aliens intending to 
immigrate or adjust status in family- 
based and certain employment-based 
categQric.s after December 19, 1997, are 
required to file the new Form I~8b4, 
‘‘Affidavit of Support Under Section 
213A nf the Act,” signed by their 
spmi,sor(s). 8 U.S.C. 1182(aK4)(r-n); 8 
U..S.C, 1183a; H CFR part 2l3a.2, The 
new Affidavit of Support is legally 
liinHing and rtapiires spon.sors to 
maintain the sponsored alien at an 
annual income of not less than 12.5

percent ol llm FedciHl pnvoi ty line for 
the relevant fajiiily size. H U.S.C. 
n«3a(a); 8 CFR part 2i;j,a,2. if;m 
Affidavit of .Support is nut filed, iho 
intojiding irntnigranl will be denied 
admission ur udjusijiient on public 
charge grounds, unless he or she i.s 
exempt from tlie Affidavit of Support 
requirement under section 2 l 2(a)(4)(C- 
Dj of the Act. As one of the 
circum.stances con.sidered in 
determining wliether a person is likely 
to become h public charge, officers may 
also comsiderany Affidavit of.Support 
filed by a sponsor on behelf of an alien 
under section 213A nfthe Act and are 
encouraged to do so, (Sec fl U.S.C.
1182(a)(4)(B)(ii).) Certain categories of 
aliens seeking to become lawful 
permanent residents arc i-ixempt from 
the Affidavit of Support requirement- 
including those who qualify as widows 
or widowers of citizens or as battered 
spou,ses, and their children. Id.

In one significant respect, a public 
charge determination for purposes of 
inadmissibility diifers from the context 
of deportability. As the next section 
describes in detail, deportation ori 
public charge grounds requires the 
Service lo prove that the alien or 
another obligated party has failed to 
repay a legal demand for the public 
benefits at j.ssue. The proposed rule 
adopts the case-developed doctrine that 
this failure-to-reimburse prerequisite for 
deportation does not apply to public 
charge decisions for admi.lslbility or 
adjustment of status. (See Matter of 
Honitunian. 14 1. (k N, Dec. al ,589-590.) 
Applicant.s for admission or adjustment 
of .status, therefore, could be found 
inadmissible or ineligible to adjust 
status on public charge grounds even if 
there is no duty to j-eimbursc the agency 
that provides tlie cash assistance. Again, 
this receipt of public cash benefits will 
result in such a finding only if the 
totality of the alien’s circumstances, 
including the minimum factors in 
section 212(a)(4)(B) of the Act, indicate 
that he or she is likely to become a 
public charge.

The provisions on admi.s.sibiJity and 
adjustment in the proposed rule 
conclude with a seirfion that lists 
categories of aliens to whom tlie public 
charge ground contained in section 
212(a)(4) of the Act docs nnt apply.
These categories include rehigces. 
asylcGs, Amerasians, and certain 
Nicaraguans, Contra) Americans, 
Haitians, and Cuban/Haitian enlrants, 
Although these statutory cxcmplions arc 
codified througluu.it the Act and other 
laws, the vulo collects them in one place 
for the public’s ease of reference.

Deportation
The provisioirs on dcportatioii in tho 

proposed rule incorporate the Aitnrney 
Generu]’.s decision in tho leading c ase ’ 
Mattar ofB-. I. & N. Dec. 323 (AG and 
BIA l'^48], Ihril the Service can pmve 
public charge deportability onlv if then; 
has been a failure lo comply with a 
legally enforceable duty to reimburse 
the a,ssistance agency for the costs of 
care. In addition, the benefit agency's 
demand for repayment of the specific 
public benefit must have been made 
within the alien’s initial .5-year porind 
after entry, unless it is shown dial 
demand would have been futile because 
infjre was no one agi^inst whoiii 
payment could be enforced. Matter of 
h-. 6 I. & N. Dec. 349 (BlA 1954), Undor 
the proposed definition for public 
charge previously disco,ssed, only ibe 
failure to meet an agency's demand for 
repayment of a cash bencfii for income 
maintenance or for the costs of 
institutionalization for long-term care 
will be considered for deportation. If the 
alien can show that the causes for which 
ho or she recoivad one of tha.se types of 
public cash benefits during his or her 
initial 5 years after entry arose after 
entry, he or she will not be deportable 
on public charge grounds, (See a U.S.C. 
1227(aK5).) The requirements and 
procedures concerning the demand for 
the repayment of a public benefit are 
governed by the specific program rules 
established by law and admini.stered by 
the benefit granting agencies, or by State 
or local governments, not by tho 
Service. This rule does not alter those 
existing procedures. The Service does 
not make determinations about which 
public benefits must be repaid. The 
Federal, .State, and local benefit-granting 
agencies are responsible for those 
decisions, The Service may only initiate 
removal proceedings based on the 
FJublic charge ground after the bencfii 
agency has chosen to seek repaymenl, 
obtained a final judgment, taken all 
steps to collect on that judgment, and 
been unsuccessful.

The proposed rule also provides that 
the Affidavit of Support is relevant to 
the public charge inquiry for 
deportation purposes. Under the new 
Affidavit of Support rules, if a 
sponsored alien obtains Federal, State, 
or local means-tested public benefits, 
the sponsor is obligated Ui repay those 
benefits it the benefit-granting agem.y 
makes a demand for repayment (See 8 
U.S.C. 1183a(b}; H CFR pans 213a.2,
21 3a.4.) Various Federal agencies have 
designated certain assistance programs 
that they administer to be ‘‘means-tested 
public benefits.'’ For example, SSI,
TANF, Medicaid, Food Stamps, and
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CHIP liHve been ilesigntilrd as KodtJral 
mcaiis-lestoc! public boix«fits and could 
give rise to a repaymniil. obligarinn 
under the Altidavit of Support, [f states 
designato ineans-tcsted public benefits 
in the future, such benefits also could 
give rise to sucl^ an obligation, However, 
only demands for the repayment of cash 
benefits for income maintenance 
purposes, such as S.ST, cash TANF and 
State General Assistance programs, or 
the costs of institutionalization for long­
term care, will be relevant for 
deportation determinations under the 
proDosed definition of “public charge.” 

The Departnifint has detfirmined mat 
the existing three-part Matter of B- test 
for public charge deportations also 
applies to demands for repayment of 
means-tested benefits under the new 
Affidavit of Support. The Government 
entity providing tl\e benefit must have 
a legal right to seek, repayment under 
the Affidavit of Support; the agency 
must have made a demand for 
repayment; and the obligated party or 
parties must have failed to meet this 
demand. The rule also requires that, 
before a deportation action may be 
initialed, the agency seeking repayment 
musi have taken all steps necessary to 
obtain and enforce a final judgment 
requiring the sponsor or other person 
responsible for the debt to pay. Without 
such a requirement, an alien could be 
wrongly deported as a public chai-ge 
based on a debt that a court might later 
determine was not legally enforceable, 
Although the dema.nd for repayment 
must be made within 5 years of the 
alien's admi.s.sion, there’i.s no time limit 
on obtaining a final judgment as long as 
it is obtained prior to the public charge 
proceedings.
Welfare Reform and Other Significant 
Factors That Limit Potential for Aliens 
to Become "Public Charges"

The proposed rule i.s not expected to 
alter substantially the number of aliens 
who will be found deportable or 
inadmissible as public charges. 
Deporialions on public charge grounds 
have always been rare due to the strict 
Matter of £- requirements that agencies 
first must demand repayment. a.ssuming 
they liHve a legal right to do so, and the 
obligated parly or parties must have 
failed to pay. Tins is unlikely to change.

Several recently enacted welfare and 
immigration reform niea.siires have also 
conU'ibuted to reducing the possibility 
that aliens will be found likely to 
become public charges under section 

z(a)(4) of the Act. Due to the 
increased restrictions of the welfare 
reform law, as amended, many aliens 
are no longer eligible to receive some 
public benefits formerly available to

ibem. For e.xHmple. one sigmficaiil new 
rastrictiuii prohibils legal, "qualifind 
aliens ' from receiving Federal means- 
tested ptiblic benefits, with some 
exceptions, for 5 years if they arrive 
after August 22, 199ii. 6 U.S.G. 1613. 
Combined with the 5-year limitation in 
scctiun 237(a)(5) of the Act, the welfare 
reform restriction means fewer aliens 
are likely to become deportable public 
charges. Under new "deeming" rules, 
some aliens who might otherwise have 
been able to obtain certain Federal, 
State, or local means-te.sted public 
benefits can no longer do so because 
their sponsors' resources may now 
count as resources available to the 
alien.s (i.e., the sponsors’ re.sources are 
"deemed" available to the alien), which 
would normally raise the alien’.s income 
over the benefit eligibility threshold, 8 
U.fi.C. 1631, 16,32. In addition, the 
requirement of a legally binding 
Affidavit of Support obligating sponsors 
to support their immigrating family 
members above the poverty level before 
I hey will be granted admission or 
adjustment has significantly raised the 
bar for people who might, in the past, 
have entered and become public- 
charges. These new laws work together 
to limit the potential for immigrants to 
become dependent on the Government, 
The proposed rule defining "public 
charge" will not change or negatively 
affect the operation of these provisions.
Conclusion

The Department believes that ibis rule 
will provide for better overall 
administration of the public charge 
provisions of the Act. If will also help 
alleviate the increasing, negative public 
health and nutrition consequences 
caused by the confusion over the 
meaning of "public charge," The nde 
will provide rules of decision that will 
apply in proceedings before tlie 
Executive Office for Immigration 
Review (EOIR), as well as proceedings 
before the Service. The Department 
anticipates, based on the Service’s 
cunsuitation.s, that the .Stale Department 
will adopt the same view and will issue 
guidance to consular officers 
ac:Cordingly.

At a later date, the Dopartment plans 
to propose additional revised sections 
for part 2i2 concerning the other 
grounds of inadmissibility under section 
212 of the Act. Sections 212.100 through 
212.112 of this proposed rule are being 
issued in advani:e as Subpari G, The 
Department will amend t ie labeling of 
this subpari or section numbers, if 
necessary, at the time of final 
publication of any revised sections to 
this part

Rugidatory Flexibility Act
The Attorney General has determined 

m accordance with .5 U.S.CJ B0.5[b), that' 
this rule would not have a significant 
economic impaci on a sub.stantial 
number of small entities. The factual 
basis fur this determination is dial this 
rule will apply to individual aliens, who 
are not within the definition nf small 
entitic.s e-stublished by 5 U.S.C. 601(6).
Unfunded Mandates Reform Act

This rule will not result in the 
expenditure by State, local and tribal 
governments, in the aggregate, or by the 
private sector, of $100 inilliiin or more 
in any one year, and it will not 
significantly or uniquely affect small 
governments. Therefore, no actions were 
deemed necessary under the Unfunded 
Mandates Reform Act of 1905. 2 U.S.G 
658(7)(A)(ii).

Small Business Regulatory Enforcement 
Fairness Act of 1996

This rule is not a major rule as 
defined in 5 U.S.C. 804. This rule will 
not result in an annual effect on the 
economy of SlOO million or more; a 
major increase in costs or prices: or 
.significant adverse effects on 
competition, employment, investment, 
producUvity, innovation, or on the 
ability of United States-based 
companies to compete with foreign- 
based companies in domestic and 
export markets.
Executive Order 12866

This rule is considered by the 
Department of Justice to be a 
".significant regulatory action” under 
■section 3(f)(4) ofE. O. 12866, Regulatory 
Planning and Review, Accordingly, this 
proposed rule has been submitted to the 
Office of Management and Budget for 
review.

Executive Order 12612
This rule would not have substanlial 

direct effects on the States, on the 
relationship between the National 
Government and the States, or on the 
distribution of power and 
responsibilities among the various 
levels of government, Therefore, in 
accordance with E, O, I2fiiz, it is 
determined that this rule would not 
have sufficient federalism implicaiion.s 
to warram the preparation of a 
Federalism Assessment.
Executive Order 12988: Civil Justice 
Reform

This proposed rule meets the 
applicable standards set forth m 
■subsections 3(a) and 3(b)(2) of E O 
12988.

V, .
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immigrants can receive without The list would exempt important benefits
S^rSc^al"" .ch as .He CHUaaen. HeaUh Insurance Progran.

(CHIP)
FFe VlceP.esl6en. d-reced all

Department of Health and Human Services, . Department, to send guidance to their field
Jusdce, the Social Security Administration «niw orgSon^o educaS^Americans about this

len« ou. <oday notifying all of the depa™nen.-s program

offices of the new guidance.
Under current law, before the INS or the State Department can admit someone as a legal 

permanent resident, they must determine that the person is not likely to become a “public charge, 
which is someone who is primarily dependent on the government for subsistence. The decision to 
grant permanent residency is based in part on this public charge determination.

“We have been concerned for quite some time about the confusion and fear in immigram 
communities that accepting certain government benefits would jeopardize their ability to become 
legal U S. residents,” said HHS Deputy Secretary Kevin Thurm. “We’re happy that we can clarif>- 
which benefits may, or may not, be considered in making ^public charge’ determinations. It’s 
especially important to assure access to health care for immigrants, so 1 am pariicularly pleased that 
virtually all health services and benefits-including Medicaid and Children’s Health Insurance 
Program-are exempt from the ‘public charge’ test for admission, adjustment, or deportation.”

The proposed rule would define for the first time which benefits an individual may use 
without fear of negative immigration consequences and specifies the various factors that must be 
considered before a public charge determination is made. A number of HHS programs and benefits 
have been proposed as being exempt from affecting an individual’s immigrant status. They include, 
but are not limited to, Medicaid, CHIP, the Low-Income Home Energy Assistance Program 
(LIHEAP), child care services, and foster care and adoption assistance. Along with the proposed

- More -
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determinations. account in public charge
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charge determinations when they are admitted into the U “empted from public

tm

Note; HHS press releases are available on the World Wide Web at; http.-/Ww./itegm,



U.S. Department of Justice
IMMIGRATION AND NATURALIZATION SERVICE

FACT SHEET
Refugees Who Test HIV-Positive - Clarification of Waiver Requirements

On June 16,1999, the Immigration and Naturalization Service (INS) issued guidance 
to its overseas offices amending the documentation requirements for waiver requests filed 
by approved refugees who have tested positive for HIV. HIV-positive refugees will 
continue to submit waiver applications. Form 1-602, and establish that their admission to 
the United States will not compromise the public health. Under the new guidance, INS will 
recognize that these refugees meet one of the requirements for a waiver - that no cost would 
be incurred by any level of govenunent agency without the prior consent of that agency - 
without the need for individualized proof

This clarification is based on a May 21, 1999, letter from the Department of Health 
and Human Services (HHS) to the INS stating that the U.S. Government's provision of 
services to HIV-positive individuals, “provides adequate support for refugees who are HIV­
positive upon their admission to the United States and during their transition to hill 
participation in our society.”

Based on this statement, the new guidance instructs INS officers to consider a 
refugee’s eligibility for federally-funded health care programs - such as Medicaid, Refugee 
Medical Assistance and the variety of services provided under the Ryan White CARE Act - 
to meet the prior consent requirement. No documentation of individual eligibility for HIV 
treatment or health coverage in the United States is required to supplement Form 1-602.

The decision to grant or deny a waiver remains a discretionary one, and will 
continue to be made on a case-by-case basis.

Background

Immigration law specifies that an approved refugee applicant who subsequently 
tests positive for HFV is inadmissible to the United States. However, the law also includes a 
waiver provision - a refugee's inadmissibility may be waived for humanitarian purposes, to 
assure family unity or for reasons in the public interest. To apply for a waiver, HIV-positive 
refugees are required to establish that:

• their admission to the United States would not endanger the public health; and
• no cost would be incurred by any level of government agency without the prior 

consent of that agency.

In the past, a very small number of refugees overseas could obtain prior consent 
regarding HIV-related costs. As a result, many HIV-positive individuals who had a well- 
founded fear of persecution were unable to submit waiver requests and could not

(more)

Prepared by the Office of Public Affairs (202) 514-2648 Internet: www.ins.usdoj.gov



Refugees Who Test HIV-Positive - Clarification of Waiver Requirements
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resettle in the United States. Some of these refugees are separated from family members 
who are resettled in the United States. Others are at inereased risk in their host countries 
because of their medical condition.

Concern for the protection of such individuals, coupled with the extended 
availability of federally-funded health care services to refugees who test HIV-positive, 
prompted the Administration to reevaluate the filing requirements for I-UV waiver requests.

— INS —

Prepared by the Office of Public Affairs (202) 514-2648 Internet: www.ins.usdoj.gov
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X3«sr Ms. Klemncn

On behalf of the SocreUry of Health »od Human Services Doona ShaJsk, let roe thank yuu for
your «ti«ntioa to the heolth need* of iofo8K:»5«ekio«*ntiy to the United Steiei. luodoatiod 
thit you VC interested in obtatoioE infcnnBdoa iclstiod to the progoms thit refugees wbo test 
poaidvp for tfaobanianimnnioodeficicacyving (HIV), «rc eligible to receive inrhufin^ the 
Medioid the Retuyg Medicol Awittnre (RMA) ptmtiem, and the Ryan White CARE
Act(RWCA).

RMA provides for The beiith cere of low^iacoinc icfusBM dnnoE tiieir fint etsht rooiiihs in the 
United Stttes for Those individuals not ooYcicd by Medrcaid ({trinithly, siiigle adults «id oouples 
without otdldren). ThiscoveeagemdadcsfirmuBy health cate end sotoeancniiuy summit 
semoes and is sifosuadally oqoivelent to foose services provided by Medicaid.

AU Stales extend Medicaid cligibiUty to pregnant woanenwtdi incomes below ISSpcrccatofthe 
Federal poverty Icvd; dnldien lest diaa age 6 in finniliM with bcotoe bdow 133 pemeot of the 
Foderal povciqr levcU cddldRO between aga 6 ad 15 in laioilks with inoama bcl^ 100 pooent 
of the Federal poverty level; end. by 200Z. children between ages ISand ISiaftoiEeswith 
income below 100 pdcem of tbePedonl poverty levcL Many Stales cunently provide coverage 
to all dnldzcn under age 19 and to a higher percent oftfae Federal poverty levd than roquiicd 
under Feilnal law.

In addition to the soups eligible for Medicaid described in the piocading pnagngdi. an 
individual nay be eligible for Medicaid ifaged or detennitred to be disabled. To be determined 
disabled, the individual must at a ininanum meet the flisability definition used by Social Security 
Administration for the Supplemental Security Income program. This dcfhution toquiies that the 
applicant be unable to work bee«w of a physical or menial condition which has Imted or is 
ckppefod to last for 12 months or result in doth. An individual who is HTV'posidvc but without 
specific manitcitations of AIDS or cvidaice that because ofbis/her condition is uoable to work 
will not be found dbaUed.

U.S. Public Health Service
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Onco *0 individual ia found to meet the MoJuadd fiiumcial Slid categories crUaia (^ « niiaiib^ 
of a group sw* as im^nam v««Ka dependent childtco. diaSjfod pexsoos and the aged), the 
ippUcaai,ifan alien, niost meet (he restrictions on cligibiliiy of alkni. All alisas atferime the 
tWfo^Utea on or after August 22.1996, are batted &im wodpt of Medicaid, caoept for
tre^Mn^nemcigeticjrmaliealcnoditioo. for five ycacs after entry. Refugees autS certain 
cflwgre^mianupt from this bar for aeyen yearn afler entry to the United Statti Tlaaefore. 
a Medicaid digible refogee may rceeivie foil Medicaid boKfiti.

InaddMoo to RMA and MetBcakl, xefogees may also bo eligible for a variety of aervioei 
JWted through thcRy« ^CAREAtt(RWCAX Vfbichu adnrfms^
Kea^c^mdSccvicca Admmiattatioa of flic PqwtniBPt of Health «nd F*tv**^ Tbioe
toTOT inednde primary care, pre«^jtion dntg beoefits, eaie maaagmiit, tal ttaaidatiai 
snvkcs. Though the iMgcaialaviflabaity of CARE Act ftndodammwi^WnnTnfo

Ryan White CARE Acs filnda arc not reatricted from serving fafiigggi nr

ofRafe^ Reiealenieirt U STOfciog ynxh ytw staff and ihpae ftom other agosaaa Of
1hi.proipeetiytoStf^

n^iacludatwning of pnvaie lesetdemant a^ocy Baffin HiV-fclatod iiauea, smmert for 
eonriaim cnoimuiiiqr-baaod HIV iwnuroes, and oflaxcqaiponeiim to improve awarenaro of and

^ and AIDS. WetookfonwdtodcydoptngtfahpitotaadiointlyaBessragtte 
«JM»dKivfoepropBm (hS wiO otiliro acevice jarrridea and inateiwh ths are 
and cutoiaUy appropriate for the lefogeepopelBti^

fo our view, the iroontry'i ooomiittncirt to providing acevfoes to HTV-poaitive imlividiialv

you agafa for your contmningriBbrts to provide for those hwhvidualam^ \ifc
5t«id irmly and vriUing to continue our woric together on their bdialt

^--ai^ocrely yotsa.

DaWsaicber, M.D., PfoD.
Asristaut Secretary for Hoahb and

Surgoon Gcaieral

COO/EOO'd HOIiJO NOSIVn 1VNOI9S3HONOO

TDTRL P.10

T9C906920Z qZ^OT OOOZ.TO'OnV
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DEPARTMENT OF HEALTH AND 
HUMAN SERVICES

Office of the Secretary

Personal Responsibility and Work 
Opportunity Reconciiiation Act of 1996 
(PRWORA); interpretation of “Federai 
Pubiic Benefit”
AGENCY: Office of the Secretary, HHS. 
ACTION: Notice with comment period.

SUMMARY: This notice with comment 
period interprets the term "Federal 
public benefit” as used in Title IV of the 
Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996 
(PRWORA), Pub, L. 104-193, and 
identifies the HHS programs that 
provide such benefits under this 
interpretation. According to section 401 
of PRWORA, aliens who are not 
"qualified aliens” are not eligible for 
any "Federal public benefit," unless the 
"Federal public benefit" falls within a 
specified exception. A "Federal public 
benefit" includes "any grant, contract, 
loan, professional license, or 
commercial license” provided to an 
individual, and also "any retirement, 
welfare, health, disability, public or 
assisted housing, postsecondary 
education, food assistance, 
unemployment benefit, or any other 
similar benefit for which payments or 
assistance are provided to an individual, 
household, or family eligibility unit." 
Under section 432, providers of a non­
exempt "Federal public benefit" must 
verify that a person applying for the 
benefit is a qualified alien and is eligible 
to receive the benefit.

The HHS programs that provide 
"Federal public benefits” and are not 
otherwise excluded from the definition 
by the exceptions provided in section 
401 (b) are:
Adoption Assistance 
Administration on Deveiopmental 

Disabilities (ADD)—State Developmental 
Disabilities Councils (direct services only) 

ADD—Special Projects (direct services only) 
ADD—University Affiliated Programs 

(clinical disability assessment services 
only)

Adult Programs/Payments to Territories 
Agency for Health Care Policy and Research 

Dissertation Grants 
Child Care and Development Fund 
Clinical Training Grant for Faculty 

Development in Alcohol & Drug Abuse 
Foster Care
Health Profession Education and Training 

Assistance
Independent Living Program 
Job Opportunities for Low Income 

Individuals QOLl)
Low Income Home Energy Assistance 

Program (LIHEAP)
Medicare

Medicaid (except assistance for an emergency 
medical condition)

Mental Health Clinical Training Grants 
Native Hawaiian Loan Program 
Refugee Cash Assistance 
Refugee Medical Assistance 
Refugee Preventive Health Services Program 
Refugee Social Services Formula Program 
Refugee Social Services Discretionary 

Program
Refugee Targeted Assistance Formula 

Program
Refugee Targeted Assistance Discretionary 

Program
Refugee Unaccompanied Minors Program 
Refugee Voluntary Agency Matching Grant 

Program
Repatriation Program 
Residential Energy Assistance Challenge 

Option (REACH)
Social Services Block Grant (SSBG)
State Child Health Insurance Program (CHIP) 
Temporary Assistance for Needy Families 

(TANF)

While all of these programs provide 
"Federal public benefits” this does not 
mean that all benefits or services 
provided under these programs are 
"Federal public benefits.” As discussed 
in sections II and III below, some 
benefits or services under these 
programs may not be provided to an 
"individual, household, or family 
eligibility unit" and, therefore, do not 
constitute "Federal public benefits” as 
defined by PRWORA.

DATES: Effective Date: This notice is 
effective on August 4, 1998.

COMMENT period: Written comments 
will be considered if we receive them at 
the appropriate address, as provided in 
the addresses section below, no later 
than 5 p.m. on October 5, 1998.

ADDRESSES: Mail comments (1 original 
and 3 copies) to the following address: 
Division of Economic Support for 
Families, Office of the Assistant 
Secretary for Planning and Evaluation, 
Department of Health and Human 
Services, Room 404E, 200 Independence 
Ave., SW, Washington, DC 20201, 
Attention: Colleen Curtin Rathgeb.

FOR FURTHER INFORMATION CONTACT:
Colleen Curtin Rathgeb, (202) 401-6639.

Copies of comments may be inspected 
at tbe above address. Inquiries regarding 
how a particular program is affected by 
this notice should be submitted to 
DHHS program staff responsible for 
managing the program at either the 
appropriate Regional Office, or 
Headquarters in Washington, D C. The 
above contact should be used only to 
submit general comments regarding the 
policy interpretation contained in this 
notice.

SUPPLEMENTARY INFORMATION:
I. Background

Section 401 of PRWORA provides that 
an alien who is not a qualified alien, as 
defined in section 431 of PRWORA, is 
not eligible, with certain specified 
exceptions, for any "Federal public 
benefit." PRWORA, as amended by 
section 501 of the Illegal Immigration 
Reform and Immigrant Responsibility 
Act of 1996 (IIRIRA), Pub. L 104-208, 
and by sections 5302 and 5571 of the 
Balanced Budget Act of 1997, Pub. L 
105-33, defines "qualified alien” as an 
alien who, at the time the alien applies 
for, receives or attempts to receive a 
public benefit, is (1) an alien lawfully 
admitted for permanent residence under 
the Immigration and Nationality Act 
(the "Act”); (2) an alien granted asylum 
under Section 208 of the Act: (3) a 
refugee admitted to the United States 
under Section 207 of the Act; (4) an 
alien paroled into the United States 
under Section 212(d)(5) of the Act for a 
period of at least one year; (5) an alien 
whose deportation is being withheld 
under Section 243(h) of the Act as in 
effect prior to April 1, 1997, or whose 
removal is being withheld under 
Section 241(b)(3) of the Act; (6) an alien 
granted conditional entry under Section 
203(a)(7) of the Act as in effect prior to 
April 1, 1980: (7) an alien who is a 
Cuban Haitian entrant as defined in 
Section 501(e) of the Refugee Education 
Assistance Act of 1980; or (8) an alien 
who (or whose child or parent) has been 
battered or subjected to extreme cruelty 
in the United States and otherwise 
satisfies the requirements of 8 U.S.C. 
1641(c).

Section 401 (c) of PRWORA defines 
"Federal public benefit" as: "(A) any 
grant, contract, loan, professional 
license or commercial license provided 
by an agency of the United States or by 
appropriated funds of the United States; 
and (B) any retirement, welfare, health, 
disability, public or assisted housing, 
postsecondary education, food 
assistance, unemployment benefit, or 
any other similar benefit for which 
payments or assistance are provided to 
an individual, household, or family 
eligibility unit by an agency of the 
United States or by appropriated funds 
of the United States." Section 432 of 
PRWORA as amended by section 504 of 
IIRIRA and section 5572 of the Balanced 
Budget Act of 1997, further requires that 
certain providers of "Federal public 
benefits” verify the citizenship or 
immigration status of an individual 
applying for a "Federal public benefit” 
for purposes of establishing eligibility 
unless the benefit falls within a specific 
exemption.
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Although section 401(b) of PRWORA 
identifies specific types of benefits and 
services that are explicitly exempted 
from these new requirements, PRWORA 
does not identify the specific benefits 
that are “Federal public benefits," and 
the definition in section 401(c), standing 
alone, does not provide sufficient 
guidance for benefit providers to make 
that determination. In order to facilitate 
compliance with the verification 
requirement in Section 432, the 
Department and other Federal agencies 
should interpret the term. (See the 
Department of Justice's “Proposed Rule 
on Verification of Eligibility for Public 
Benefits" published elsewhere in this 
issue of the Federal Register and 
"Interim Guidance on Verification of 
Citizenship, Qualified Alien Status and 
Eligibility Under Title IV of the Personal 
Responsibility and Work Opportunity 
Reconciliation Act of 1996” 62 FR 
(November 17, 1997) pp. 61344-61416.)

II. Interpretation
“Federal public benefits " that fall 

within Part A of the definition (i.e.,
“any grant, contract, loan, professional 
license, or commercial license provided 
by an agency of the United States or by 
appropriated funds of the United 
States ") generally include agreements or 
arrangements between Federally funded 
programs and individuals, such as 
research grants, student loans, or patent 
licenses. For example, the Native 
Hawaiian Loan Program and the 
Repatriation Program are "Federal 
public benefits" because, as loan 
programs, they meet the statutory 
definition's criteria under Part A. 
Similarly, the term "grant" in Part A 
refers to financial awards to individuals; 
it does not include so-called “block 
grants " which are provided to states or 
localities, since that would give the 
word an entirely different meaning than 
the other terms in that Part. (This 
interpretation follows the traditional 
canon of statutory construction, noscitur 
a sociis, that provides that “words 
grouped in a list should be given related 
meaning.” Dolev. United Steelworkers 
of America. 494 U.S. 26, 36 (1989)
(citing Massachusetts V. Morash, 490 
U.S. 107, 114-15 (1989) (quoting 
Schreiberv. Burlington, 472 U.S. 1,8 
(1985).)

If a benefit does not fall within Part 
A of the definition, it must be 
determined whether the benefit is a 
"Federal public benefit” under Part B: 
"any retirement, welfare, health, 
disability, public or assisted housing, 
postsecondary education, food 
assistance, unemployment benefit, or 
any other similar benefit for which 
payments or assistance are provided to

an individual, household, or family 
eligibility unit by an agency of the 
United States or by appropriated funds 
of the United States.”

To qualify as a “Federal public 
benefit” under Part B, a benefit must 
satisfy two conditions. First, the benefit 
must be one of those enumerated in 
section 401(c)(1)(B), that is, a 
“retirement, welfare, health, disability, 
public or assisted housing, 
postsecondary education, food 
assistance, [or] unemployment benefit,” 
or be a "similar benefit.” Second, a 
program's benefits or assistance must be 
provided to an “individual, household 
or family eligibility unit by an agency of 
the United States or by appropriated 
funds of the United States."

Although the litany of categories in 
401 (c) (1) (B) is broad, it is not 
comprehensive and clearly excludes 
certain categories from the definition. 
For example, by explicitly identifying 
"postsecondary education" tbe statute 
excludes non-postsecondary education 
programs, sucb as Head Start and 
elementary and secondary education.

With respect to the second condition, 
the phrase "individual, household, or 
family eligibility unit” is particularly 
ambiguous and requires clarification. At 
the outset we interpret the phrase to 
narrow the set of benefits that fall 
within Part B of the definition. This 
point is best illustrated by comparing 
“Federal public benefits" in PRWORA 
to the term “Federal benefit" in IIRIRA. 
Section 561 of IIRIRA contained a 
provision that increased criminal 
penalties for forging Federal documents 
in order to prevent the fraudulent 
receipt of "Federal benefits."

“Federal benefit” is defined in IIRIRA 
as: “(A) the issuance of any grant, 
contract, loan, professional license, or 
commercial license provided by an 
agency of the United States or by 
appropriated funds of the United States; 
and (B) any retirement, welfare. Social 
Security, health (including treatment of 
an emergency medical condition in 
accordance with section 1903(v) of the 
Social Security Act (19 USC 1396b(v)), 
disability, veterans, public housing, 
education, food stamps, or 
unemployment benefit, or any similar 
benefit for which payments or 
assistance are provided by an agency of 
the United States or by appropriated 
funds of the United States." IIRIRA's 
definition of “Federal benefit" is nearly 
the same as PRWORA's definition of 
"Federal public benefit" but with some 
significant differences. First, the 
definition of “Federal benefit" 
contained a more comprehensive list of 
benefits than that found in PRWORA's 
definition of “Federal public benefit,”

Second, the “Federal benefit” definition 
did not include the phrase “individual, 
household, or family eligibility unit," 
The term "Federal public benefit," 
therefore, should be construed more 
narrowly than “Federal benefit," In 
addition, tbe PRWORA Conference 
Report contains language confirming the 
limiting effect of the phrase “individual, 
household, or family eligibility unit." In 
describing the application of the 
"Federal public benefit" definition to 
one particular program—Title I, Part A 
of the Elementary and Secondary 
Education Act (ESEA)—the conference 
report stated that it was “|t|he intent of 
the conferees” that it "not be affected by 
section 401 because the benefit is not 
provided to an individual, household, or 
family eligibility unit." |H,R. Conference 
Report No. 104-725 at 380 (1996) 
(emphasis added)]. Given Congress' 
assessment that the benefits conferred 
under tbe ESEA are not provided to 
“individual, household, or family 
eligibility units," ESEA benefits are not 
“federal public benefits.” In sum, these 
points confirm that Congress included 
the phrase "individual, household, or 
family eligibility unit" in the definition 
in order to limit those benefits that 
would not be available to non-qualified 
aliens.

We interpret the phrase “individual, 
household, or family eligibility unit" to 
refer to benefits that are (1) provided to 
an individual, household, or family, and 
(2) the individual, household, or family 
must, as a condition of receipt, meet 
specified criteria (e.g., a specified 
income level or residency) in order to be 
conferred the benefit, that is, they must 
be an “eligibility unit,” Such benefits do 
not include benefits that are generally 
targeted to communities or specified 
sectors of the population (e.g., people 
with particular physical conditions, 
such as a disability or disease; gender; 
general age groups, such as youth or 
elderly). For example, in order for a 
program to be determined to provide 
benefits to "eligibility units" the 
authorizing statute must be interpreted 
to mandate ineligibility for individuals, 
households, or families that do not meet 
certain criteria, such as a specified 
income level or a specified age.

Many HHS programs are targeted to 
meet the needs of certain populations 
such as children or pregnant women.
But unless the authorizing statutes 
require that the characteristics of these 
groups form the basis for denial of 
services or benefits, these are not 
benefits that go to "eligibility units."
The authorizing statutes of these 
programs identify populations with 
specific characteristics to clarify the 
types of services that should be
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provided; they do not contemplate that 
providers use variations in individual 
characteristics as a basis for determining 
eligibility, on a case by case basis. 
Therefore a benefit targeted to certain 
populations based on their 
characteristics, such as a benefit 
provided under the Maternal and Child 
Health program, which provides health 
services to women and children, is not 
a "Federal public benefit."

Some programs may provide a 
mixture of services, some of which are 
provided to "individual, household, or 
family eligibility units," and others that 
are provided to communities or 
specified sectors of the population. 
Programs that are primarily designed to 
target and provide services to 
communities should not be burdened 
with new verification procedures 
merely because they may include some 
services that flow more directly to the 
individual, household or family. 
Therefore, we have determined that a 
preponderance of a program’s services 
must be provided to individual, 
household, or family eligibility units in 
order to be considered a "Federal public 
benefit" program under this Notice.

III. HHS Programs
After a review of HHS programs, we 

have determined that the following 
programs provide "Federal public 
benefits," are not otherwise excepted 
from the eligibility restrictions imposed 
by 401(a) ofPRWORA:
Adoption Assistance 
Administration on Developmental 

Disabilities (ADD)—State Developmental 
Disabilities Councils (direct services only) 
ADD—Special Projects (direct services only) 
ADD—University Affiliated Programs 

(clinical disability assessment services 
only)

Adult Programs/Payments to Territories 
Agency for Health Care Policy and Research 

Dissertation Grants 
Child Care and Development Fund 
Clinical Training Grant for Faculty 

Development in Alcohol & Drug Abuse 
Foster Care
Health Profession Education and Training 

Assistance
Independent Living Program 
Job Opportunities for Low Income 

Individuals (JOLI)
Low Income Home Energy Assistance 

Program (LIHEAP)
Medicare
Medicaid (except assistance for an emergency 

medical condition)
Mental Health Clinical Training Grants 
Native Hawaiian Loan Program 
Refugee Cash Assistance 
Refugee Medical Assistance 
Refugee Preventive Health Services Program 
Refugee Social Services Formula Program 
Refugee Social Services Discretionary 

Program

Refugee Targeted Assistance Formula 
Program

Refugee Targeted Assistance Discretionary 
Program

Refugee Unaccompanied Minors Program 
Refugee Voluntary Agency Matching Grant 

Program
Repatriation Program 
Residential Energy Assistance Challenge 

Option (REACH)
Social Services Block Grant (SSBG)
State Child Health Insurance Program (CHIP) 
Temporary Assistance for Needy Families 

(TANF)
This does not mean, however, that all 

benefits or services provided by these 
programs are "Federal public benefits" 
and require verification. For example, 
some states may provide LIHEAP funds 
for weatherization of multi-unit 
buildings. These funds would not be 
considered a "Federal public benefit" 
since the eligibility of individuals, 
households, or family units is not 
considered in determining whether such 
funds will be used to improve the 
building. Other programs that have been 
determined to provide "Federal public 
benefits” under this Notice should 
consult their Federal program 
administrators if it is believed that some 
of the program's services do not 
constitute "Federal public benefits " 

Although SSBG does not have 
statutorily mandated eligibility criteria 
and therefore would not be included in 
our definition of “Federal public 
benefits" as explained in section III 
above, its inclusion in section 402 as a 
"federally designated program" for 
which States can determine the 
eligibility of qualified aliens suggests 
that the SSBG program be classified as 
providing "Federal public benefits.” 
Otherwise, we would leave open the 
possibility of a state denying qualified 
aliens SSBG benefits or services while 
maintaining access to such benefits or 
services to non-qualified aliens.

Services or benefits that are wholly 
funded by state or local governments 
may be “state or local public benefit(s)" 
as defined in section 411 (c) of 
PRWORA. However, services or benefits 
that are wholly or partially funded with 
HHS resources must comply with the 
interpretation provided in this Notice.

The Department of Justice issued a 
Notice, dated November 17, 1997, 
entitled "Interim Guidance on 
Verification of Citizenship, Qualified 
Alien Status and Eligibility Under Title 
IV of the Personal Responsibility and 
Work Opportunity Reconciliation Act of 
1996", at 62 Fed 61344 (the 
"Interim Guidance") to assist affected 
providers in performing the verification 
procedures necessary to determine 
which aliens are "qualified aliens". 
Providers are encouraged to review that

guidance in order to understand the 
several important exemptions detailed 
there. These exemptions include those 
for: nonprofit charitable organizations; 
the provision of emergency medical care 
and certain other immunizations and 
treatments; the protection of certain 
battered aliens, and the provision of in- 
kind, community based services that are 
not contingent on income or resources 
and are necessary for the protection of 
life and safety. Further information 
regarding these exemptions is included 
below (section IV).

IV. Exemptions
Congress created specific exemptions 

to the verification requirements. 
Therefore, in addition to the programs 
identified above, some HHS programs 
have eligibility requirements in statute 
but are otherwise specifically exempted 
under the provisions of section 401(b).

Section 401(b)(1)(C), exempts "public 
health assistance...for immunizations 
with respect to immunizable diseases 
and for testing and treatment of 
symptoms of communicable diseases 
whether or not such symptoms are 
caused by a communicable disease” 
This exemption, designed to protect 
public health, excludes some HHS 
programs from the definition of 
"Federal public benefits.”

Services or assistance specified by the 
Attorney General that (i) deliver in-kind 
services at the community level; (ii) do 
not condition the provision of 
assistance, the amount of assistance 
provided, or the cost of assistance 
provided on the individual recipient’s 
income or resources; and (iii) are 
necessary for the protection of life or 
safety are also exempted. The Attorney 
General published general guidance on 
August 30th, 1996 regarding which 
types of services and benefits meet these 
criteria at 61 FR 45985. We have 
reviewed our programs and have 
determined that a number of programs 
meet this criteria.

Section 432(d) ofPRWORA (added by 
Section 508 of IIRIRA) exempts all 
providers that are nonprofit charitable 
organizations from these verification 
rules, even if they provide services or 
benefits funded by the HHS programs 
identified in this notice. Refer to the 
Department of justice’s Interim 
Guidance for more information on the 
applicability of these exemptions.
V. Comment Period and Effective Date

Although HHS is soliciting public 
comment on this interpretation, we 
believe that it is necessary to apply this 
interpretation to HHS programs 
immediately, prior to receipt and 
consideration of any comments.
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PRWORA was enacted in August, 
1996, and since that time HHS has 
received numerous inquiries regarding 
the application of the term “Federal 
public benefit." Additional delay will 
cause costly, unnecessary and/or 
incorrect administrative actions by 
agencies or entities that administer our 
programs. We also believe it is possible 
that due to confusion about the 
application of the term “Federal public 
benefit” people may have been denied 
critical benefits and services for which, 
under this interpretation, they are 
eligible. Without prompt issuance of 
this interpretation, state and local 
governments and other public and 
private benefit providers will remain 
confused over how to implement the 
requirements of Title IV of PRWORA. 
Finally, some states have indicated their 
intention to define the term “Federal 
public benefit" on their own if Federal 
guidance is not forthcoming soon. 
Independent interpretations by states 
will only compound the confusion on 
this issue since there is no certainty that 
each state will arrive at the same 
definition of the term. In sum, although 
we are providing a 60-day period for 
public comment, this interpretation is 
effective immediately.

VI. Economic Impact

The Department has analyzed the 
costs and benefits of this notice to 
determine whether it has a substantial 
economic effect on the economy as a 
whole, on states, or on small entities. 
The purpose of this analysis was to 
identify less burdensome or more 
beneficial alternatives and thereby to 
influence the requirements imposed by 
the notice. This interpretation requires 
verification only for those activities 
within programs that have eligibility 
units defined by statutory eligibility 
criteria. Otherwise, a great deal of 
needless and costly verification might 
have been undertaken.

PRWORA creates major economic 
effects, a large portion of which results 
from changes in the law relating to 
immigrants’ eligibility for Federal 
benefits. However, these effects are 
essentially due to other provisions of 
PRWORA, such as sections 402, 403 and 
421, which alter the eligibility rules for 
certain mandatory spending programs 
and are largely in effect. This Notice 
provides clarifying guidance as to which 
HHS programs are subject to the existing 
PRWORA requirements regarding 
immigrants' eligibility for “Federal

public benefits,” thereby avoiding 
confusion among administering 
agencies, grantee agencies, benefit 
providers, and the public on the 
question of which programs must 
institute new eligibility and verification 
procedures. Therefore, the 
interpretation does not have an 
economic impact, and it does not affect 
the overall spending levels for any 
discretionary-funded HHS program. Nor 
does this interpretation create burdens 
or mandates on states or small entities.

As a result we have determined that 
this notice is not economically 
“significant” under Executive Order 
12866's criterion of an economic effect 
of more than $ 100 jnillion. For the same 
reason, it is not classified as a “major 
rule " for purposes of Congressional 
review under 5 U.S.C. § 801 et, seq., 
Subtitle E of the Small Business 
Regulatory Enforcement Fairness Act of 
1996 (Pub, L, 104-121).

Dated: July 27, 1998.
Donna E. Shalala,
Secretary.

|FR Doc. 98-20491 Filed 8-3-98; 8:45 am]
BILLING CODE 4140-04-P
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DEPARTMENT OF JUSTICE 

Immigration and Naturalization Service 

8CFR Part 104
[INS No. 1902-98; AG Order No. 2170-98] 
RIN1115-AE99

Verification of Eligibility for Public 
Benefits

AGENCY: Immigration and Naturalization 
Service, Justice.
ACTION; Proposed rule.

SUMMARY: This rule amends the 
Immigration and Naturalization Service 
(“Service”) regulations by establishing a 
new part requiring certain entities that 
provide Federal public benefits (with 
certain exceptions) to verify, by 
examining alien applicants' evidence of 
alien registration and by using a Service 
automated verification system that the 
applicants are eligible for the benefits 
under welfare reform legislation. The 
rule also sets forth procedures by which 
a State or local government can verify 
whether an alien applying for a State or 
local public benefit is a qualified alien, 
a nonimmigrant, or an alien paroled into 
the United States for less than 1 year, for 
purposes of determining whether the 
alien is eligible for the benefit. In 
addition, the rule establishes procedures 
for verifying the U.S. nationality of 
individuals applying for benefits in a 
fair and nondiscriminatory manner. 
DATES: Written comments must be 
submitted on or before October 5, 1998. 
ADDRESSES: Please submit written 
comments, in triplicate, to the Director, 
Policy Directives and Instructions 
Branch, Immigration and Naturalization 
Service, 425 I Street NW., Room 5307, 
Washington, DC 20536. To ensure 
proper handling, please reference INS 
No. 1902-98 on your correspondence. 
Comments are available for public 
inspection at the above address by 
calling (202) 514-3048 to arrange for an 
appointment.
FOR FURTHER INFORMATION CONTACT: John 
E. Nahan, Director, SAVE Branch, 
Immigration and Naturalization Service, 
425 I Street NW,, ULLICO Building, 4th 
Floor, Washington. DC 20536, telephone 
(202) 514-2317.
SUPPLEMENTARY INFORMATION:

Statutory Authority
Section 432 of the Personal 

Responsibility and Work Opportunity 
Reconciliation Act of 1996 
(“PRWORA”), Pub. L. 104-193. as 
amended by section 504 of the Illegal 
Immigration Reform and Immigrant 
Responsibility Act of 1996 (“IIRIRA”),

Pub. L. 104-208, and by section 5572 of 
the Balanced Budget Act of 1997, Pub.
L. 105-33, 8 U.S.C. 1642, requires the 
Attorney General to promulgate 
regulations requiring verification that a 
person applying for a Federal public 
benefit (subject to certain exceptions) is 
a qualified alien and is eligible to 
receive the benefit. The same statutory 
provision requires the Attorney General 
to promulgate regulations that set forth 
the procedures by which a State or local 
government can verify whether an alien 
applying for a State or local public 
benefit is a qualified alien, a 
nonimmigrant under the Immigration 
and Nationality Act, 8 U.S.C. 11001 et 
seq. (the “Act”), or an alien paroled into 
the United States for less than 1 year, for 
purposes of determining whether the 
alien is eligible for the benefit. In 
addition, 8 U.S.C. 1642(a)(2) requires 
the Attorney General to establish 
procedures for a person applying for a 
Federal public benefit to provide proof 
of citizenship in a fair and 
nondiscriminatory manner.
Background

Section 121 of the Immigration 
Reform and Control Act of 1986 
(“IRCA”), Pub. L. 99-603, codified at 42 
U.S.C, 1320b-7 and elsewhere, required 
the Service to offer, and certain agencies 
determining eligibility for a number of 
specified Federal public benefits to use, 
an automated or other system to verify 
the immigration status of alien 
applicants. Before the passage of IRCA, 
the Service had developed and tested 
through pilot programs an automated 
verification system entitled Systematic 
Alien Verification for Entitlements 
(“SAVE”). In response to IRCA, the 
Service has further refined and operated 
SAVE on a large scale for nearly 10 
years.

The PRWORA requires further 
expansion of Service verification 
programs to all agencies administering 
Federal public benefits that are affected 
by PRWORA's new limitations on alien 
eligibility on a mandatory basis, and to 
agencies administering affected State 
and local public benefits on a voluntary 
basis. To the extent feasible, the 
regulations implementing PRWORA's 
verification provision must adopt the 
SAVE approach. The PRWORA, as 
amended in August 1997 by the 
Balanced Budget Act of 1997, Pub. L. 
105-33, also required the Attorney 
General to issue interim guidance for 
the use of benefit granting agencies. On 
November 17, 1997, the Attorney 
General complied with that directive by 
issuing a Notice entitled Interim 
Guidance on Verification of Citizenship. 
Qualified Alien Status and Eligibility

Under Title IV of the Personal 
Responsibility and Work Opportunity 
Reconciliation Act of 1996. 62 FR 61344 
(the “Interim Guidance").

Congress directed in 8 U.S.C. 1642 
that the Attorney General, by February 
22, 1998 and after consultation with the 
Secretary of Health and Human 
Services, promulgate regulations 
requiring verification that a person 
applying for a Federal public benefit is 
a qualified alien and is eligible to 
receive the benefit. The same deadline 
applies to the establishment of fair and 
nondiscriminatory procedures for a 
person to provide proof of citizenship. 
The statutory deadline for regulations 
setting forth the procedures by which a 
State or local government can verify 
whether an alien applying for a State or 
local public benefit is eligible under 
PRWORA was November 3, 1997. 
Meeting these deadlines was not 
possible, particularly due to the need for 
extensive interagency consultation. In 
order to bring itself into compliance 
with these obligations, it is necessary for 
the Service to limit the public comment 
period for this rule to 60 days.
Analysis of the Rule

The rule is designed to provide 
effective, flexible, efficient, fair, 
nondiscriminatory, and user-friendly 
methods by which government agencies 
and their contractors, agents, or 
designees (other than nonprofit 
charitable organizations) that provide 
public benefits (“benefit granting 
agencies”) may carry out their 
responsibilities to ensure that those 
benefits are provided only to those 
persons eligible to receive them under 
Federal law. As 8 U.S.C. 1642 requires, 
the verification system is closely based 
upon the preexisting SAVE program 
operated by the Service. The rule 
provides, to the extent possible, 
procedures for verification of U.S. 
nationality that are similar to those for 
verification of alien status, although 
with some major differences, such as the 
unavailability of SAVE or any similar 
automated system for verifying U.S. 
nationality.

There are four subparts to the rule. 
Subpart A provides general information 
and requirements such as applicable 
definitions, the scope of verification 
obligations, and the interrelationship of 
the rule with other statutes and rules 
governing benefit programs. Subpart B 
provides for the execution of a written 
declaration of status by a public benefit 
applicant, followed by the examination 
of an alien registration document, or 
documentary evidence of U.S. 
nationality, presented by an alien 
applicant. Once the identity and
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registration of an alien applicant are 
confirmed by examining 
documentation, a benefit granting 
agency will verify the applicant’s 
immigration status through the 
automated SAVE system, as set forth in 
Subpart C. Benefit granting agencies 
will rely upon the documentary 
evidence, or other evidence of U.S. 
nationality as provided in Subpart B, to 
verify U.S. nationality, and will not use 
Subpart C procedures for this purpose. 
Finally, subpart D provides verification 
information and procedures for factors 
relevant to certain aliens' public benefit 
eligibility under PRWORA, such as 
veteran status, that do not relate to the 
aliens' immigration status under the Act 
and are consequently not verifiable 
through Service records.

Benefit granting agencies providing 
Federal public benefits must be in full 
compliance with the verification 
requirements within 2 years of 
promulgation of the rule unless 
otherwise exempted. Benefit granting 
agencies providing State or local 
benefits have the option whether to 
avail themselves of these verification 
procedures entirely or in part. The 
subdivision of the rule into four 
subparts is designed, in part, to enhance 
their flexibility in determining which 
verification methods suit their needs, 
and to provide appropriate dividing 
points to avoid potentially unfair or 
inconsistent verification. This aspect of 
the rule is discussed further in the 
following section-by-section discussion 
of the entire rule. The section-by-section 
discussion does not exhaustively 
address every aspect of the rule; rather, 
it highlights particular issues and points 
that are likely to be of special interest 
to benefit granting agencies and the 
public. Note that as section numbers 
have been reserved for later use at the 
end of each subpart, numbering is not 
consecutive between subparts.

The Service also emphasizes the 
continued importance and applicability 
of the Interim Guidance. Although the 
essential purposes of this rule and the 
Interim Guidance are the same—to 
comply with statutory mandates 
assigned by PRWORA to the Department 
of Justice and to assist benefit granting 
agencies in complying with PRWORA— 
the specific functions of the two 
documents are quite different. This rule 
is primarily limited to specific 
procedures for benefit granting agencies 
to obtain access to Service or other 
information that they need in order to 
carry out their responsibilities under 
PRWORA. In contrast, the function of 
the Interim Guidance was to provide to 
benefit granting agencies with a broader 
range of relevant information on U.S.

citizenship. Service documents, civil 
rights, appropriate treatment of alien 
victims of domestic violence, 
application of PRWORA provisions 
relating to Federal means-tested public 
benefits, and other important topics, as 
well as specific, interim procedures for 
verification (particularly for agencies 
that are not participants in SAVE)

For this reason, the Service has not 
included within this rule some of the 
information provided in the Interim 
Guidance—not because the information 
is irrelevant or unimportant, but 
because it is not essential to a regulation 
requiring verification through the SAVE 
system. For example, the detailed 
information on Service documents 
included in the Interim Guidance, 
designed for use by benefit granting 
agencies without access to the SAVE 
system, is not necessary in a rule that 
relies on the registration document 
requirement coupled with an automated 
inquiry to the Service to provide 
relevant information on an alien 
applicant’s immigration status.
However, the Interim Guidance may 
still be consulted and used as a source 
of relevant information on the 
documents with which benefit granting 
agencies may come into contact. 
Similarly, the Interim Guidance 
provides extensive information and 
guidance on processing applicants who 
may be victims of domestic violence, 
while the rule is limited to requirements 
and means for obtaining relevant 
Service information. The two 
documents should be used in tandem— 
the rule as the applicable legal 
verification requirement, and the 
Interim Guidance as a how-to guide on 
appropriate handling of these 
applications.

In short, the only parts of the Interim 
Guidance that should be viewed as 
superseded and replaced by this rule are 
those portions of the Interim Guidance 
that discuss specific verification options 
or procedures, and any conflict between 
the Interim Guidance and the rule 
should be resolved in favor of this rule. 
For example, upon the effective date of 
the regulatory verification requirement, 
a Federal benefit granting agency must 
not rely solely upon its examination of 
an alien applicant's documentation, 
except as may be specifically authorized 
pursuant to the rule. To the extent the 
Interim Guidance generally allows a 
benefit granting agency to rely solely 
upon its examination of alien 
documentation, it will no longer be 
applicable. However, the Interim 
Guidance remains an important source 
of valuable information and guidance 
for benefit granting agencies as a 
supplement to this rule, particularly

during the 2-year period provided for 
Federal benefit granting agencies to 
bring themselves into full compliance 
with the rule, but during which they are 
not required to use the SAVE system. 
The Interim Guidance also remains a 
useful tool for benefit granting agencies 
administering State or local public 
benefits, which have the option whether 
to use the procedures in this rule in 
whole or in part.

The Service has made the rule as 
simple and flexible as possible in order 
to give benefit granting agencies the 
maximum freedom of action to 
administer their own programs in a way 
that is consistent with the statutory 
mandate to the Department of Justice to 
promulgate regulations on verification. 
To the extent possible, the Service has 
also attempted to promulgate a rule that 
will not require frequent amendment as 
benefit eligibility criteria, or technical 
details of Service or other 
documentation or of the SAVE system, 
change over time.

Subpart A—General

Section 104.1 Definitions
In an effort to provide procedures that 

are as clearly, briefly, and simply 
drafted as possible, the rule makes 
substantial use of regulatory definitions. 
Some of these definitions are discussed 
further below, where applicable.

Section 104.2 Requirement To Verify 
Eligibility for Federal Public Benefit

This section implements the statutory 
directive in 8 U.S.C. 1642 to require 
verification of eligibility for Federal 
public benefits. Benefit granting 
agencies determining eligibility for 
Federal public benefits must be in full 
compliance with all four subsections of 
the rule within 2 years of promulgation 
unless otherwise exempted. The 2-year 
time frame for compliance is statutory, 
but PRWORA specifically refers only to 
states. In order to provide consistent 
application of the rule, the rule uses the 
same 2-year deadline for all Federal 
public benefit granting agencies, 
whether or not they are states. Federal 
agencies that provide Federal public 
benefits directly are expected to lead the 
way in implementing this rule by 
making all reasonable efforts to bring 
their programs into compliance earlier 
than the two-year deadline. Nothing 
prevents any other Federal benefit 
granting agency, including any state, 
from coming into compliance sooner 
than 2 years from promulgation.

This section does not affect any 
preexisting legal obligation under IRCA 
or any other statute to verify alien 
eligibility for certain Federal public



41664 Federal Register/Vol. 63, No. 149/Tuesday, August 4, 1998/Proposed Rules

benefits using SAVE, Benefit granting 
agencies that are required by IRCA to 
use SAVE must continue to do so. To 
the extent the rule differs from current 
SAVE procedures, however, the 2-year 
time frame for implementation and 
compliance applies to the new 
procedures. Although the rule is based 
on the current SAVE system to the 
extent possible, there are a number of 
necessary new features, such as time 
limits applicable to the submission of 
SAVE verification requests. The Service 
will work with current SAVE users to 
help ensure their smooth and timely 
implementation of these new aspects of 
the program.

The PRWORA, and consequently this 
rule, affect programs previously covered 
by IRCA's provisions relating to SAVE, 
but PRWORA did not expressly 
supersede or repeal IRCA. Those 
provisions of IRCA that are not 
inconsistent with PRWORA—such as 
the requirement that certain programs 
verify alien eligibility through SAVE— 
have continued effect. The IRCA 
provisions that are inconsistent with 
section 432 or other sections of 
PRWORA, such as section 121(c)(4)(B) 
of IRCA’s grant of authority to certain 
secretaries of Federal departments to 
exempt covered programs from SAVE, 
are superseded by the later enactment. 
Existing waivers under authority of 
section 121(c)(4)(B) must expire no later 
than the date that is 24 months after 
promulgation of this rule.

Note that the exception of nonprofit 
charitable organizations from 
verification requirements derives from 
the definition of "benefit granting 
agency" in § 104.1 that excludes such 
organizations. Section 1642(d) of title 8, 
United States Code, states that a, 
nonprofit charitable organization is not 
required under Title IV of PRWORA to 
determine, verify, or otherwise require 
proof of eligibility of any applicant for 
Federal or State or local public benefits 
based on the applicant's status as a 
national of the United States or 
qualified alien, subject to such 
verification regulations as the Attorney 
General may subsequently promulgate. 
Absent further regulatory action by the 
Attorney General, nonprofit charitable 
organizations are therefore not required, 
under PRWORA and this rule, to verify 
an applicant’s immigration or 
citizenship status before providing 
Federal, State, or local public benefits. 
Moreover, State and local governments 
may not impose any verification 
requirements upon nonprofit charitable 
organizations pursuant to Title IV of 
PRWORA for Federal, State, or local 
public benefits.

In addition to their exclusion from the 
definition of "benefit granting agency,” 
a nonprofit charitable organization (or a 
benefit granting agency) may be exempt 
from any verification requirement in 
many cases for the separate and 
independent reason that the benefit(s) it 
provides are "community programs 
necessary for protection of life or 
safety,” or are otherwise exempt from 
PRWORA’s substantive limitations on 
alien eligibility.

In addition to who must verify, this 
section (using § 104,Ts definitions) also 
addresses what benefits are subject to 
the verification requirement. According 
to the statutory structure of PRWORA, 
there are three different levels of 
possible exemption of a program from 
mandatory verification. 'The first is if the 
program does not provide a Federal 
public benefit. The definition of 
"Federal public benefit” in § 104. l(i) 
identifies a number of programs that are 
not Federal public benefits. This 
definition is the same as the statutory 
one at 8 U.S.C, 1611(c), except for the 
addition of one exception further 
described in the following paragraph. 
Second, even if a benefit is a Federal 
public benefit, it may be one to which 
PRWORA’s limitations on alien 
eligibility—and therefore the need to 
verify—do not apply under 8 U.S.C.
1611 (b). The rule uses the term "exempt 
Federal public benefit” to refer to such 
benefits, and defines it in § 104.1. Third, 
miscellaneous provisions of PRWORA 
exclude certain programs entirely, such 
as foreign assistance or a basic public 
education, without clearly stating 
whether these programs constitute 
"public benefits.” Section 104.9 
identifies these programs.

The Service anticipates that applying 
the regulatory definition of Federal 
public benefit at § 104.1 (which 
parallels the statutory definition) and its 
exceptions to determine whether or not 
a benefit granting agency is subject to 
the verification requirements imposed 
by this regulation will be a matter of 
particular interest and (in some cases) 
difficulty for benefit granting agencies. 
The Service will give all appropriate 
deference to benefit granting agencies’ 
applications of the definition to the 
programs they administer, or to 
applications provided by another 
Federal agency that oversees or 
administers a Federal benefit program 
even if the Federal agency does not 
itself determine the eligibility of 
individual applicants. The statutory and 
regulatory definition is; "(1) any grant, 
contract, loan, professional license, or 
commercial license provided by an 
agency of the United States or by 
appropriated funds of the United States:

or (2) any retirement, welfare, health, 
disability, public or assisted housing, 
post-secondary education, food 
assistance, unemployment benefit, or 
any other similar benefit for which 
payments or assistance are provided to 
an individual, household, or family 
eligibility unit by an agency of the 
United States or by appropriated funds 
of the United States." The definition 
further specifies a number of programs, 
or types of program, that are not Federal 
public benefits. Note in particular the 
exception for "police, fire, ambulance, 
transportation (including paratransit), 
sanitation, or other regular, widely 
available public services or 
accommodations.” This exception, is 
intended to identify and summarize 
certain types of government programs 
that are not "similar benefit|s]” under 
part (2) of the definition, and therefore 
are not Federal public benefits. The fact 
that a program is not identified in this 
exception should not be interpreted to 
mean that it necessarily is a "similar 
benefit” to the benefits specificaily 
enumerated in part (2) of the definition.

In determining whether a program 
provides a Federal public benefit, a 
benefit granting agency should first 
consider whether the program provides 
one of the benefits expressly 
enumerated in either part (1) or (2) of 
the definition. In all cases, this analysis 
should be made in light of the specific 
programs also identified as not being 
Federal public benefits; if a program is 
covered by one or more of these 
exceptions, it is not a Federal public 
benefit even if it meets the more general 
definition is enumerated in part (1) or 
(2). Under part (1), if the program 
provides a grant, contract, loan, 
professional license, or commercial 
license to an individual, either through 
a Federal agency or with federally 
appropriated funds, then it provides a 
Federal public benefit. If the program is 
not of the type enumerated in part (1), 
a benefit granting agency should go on 
to consider whether it provides a benefit 
covered by part (2).

To fall within part (2), the benefit 
must be one of the types of benefits 
described (retirement, welfare, health, 
disability, public or assisted housing, 
post-secondary education, food 
assistance, unemployment benefit, or 
any other similar benefit), it must be 
provided by a Federal agency or by 
federally appropriated funds, and it 
must be provided to one of the 
enumerated categories of recipients (an 
individual, household, or family 
eligibility unit). Thus, for example, if an 
agency provides an unemployment 
benefit to an individual using federally 
appropriated funds, the definition is
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satisfied. If the program provides 
payments or assistance to an individual, 
household, or family eligibility unit 
through a Federal agency or with 
federally appropriated funds, but the 
benefits are not expressly enumerated 
above, the agency must consider 
whether the benefits are “similar” to 
one of the benefits enumerated in part 
2 of the definition (b). Benefit granting 
agencies subject to Federal agency 
oversight or administration should 
consult with the appropriate Federal 
agency.

Benefit granting agencies should also 
consider who is actually receiving the 
benefits. Although PRWORA prohibits 
certain aliens from receiving non- 
exempted Federal public benefits, it 
does not prohibit governmental or 
private entities from receiving Federal 
public benefits that they might then use 
to provide assistance to aliens, as long 
as the benefit ultimately provided to the 
non qualified aliens does not itself 
constitute a Federal public benefit.
Thus, if a local agency were to receive 
a Federal “grant," which is expressly 
identified as a Federal public benefit, 
but the agency uses it to provide police 
services, fire protection, libraries, parks, 
or other benefits that are not themselves 
Federal public benefits, the prohibition 
would not apply. In contrast, if the 
agency uses the grant to provide a 
Federal public benefit, such as a loan or 
welfare payments to an individual, the 
prohibition would apply and non­
qualified aliens would be ineligible for 
the Federal public benefit.

Benefit granting agencies must keep 
in mind that, due to PRWORA’s 
statutory structure, there are three lists 
of programs exempt from verification 
requirements. One is contained within 
the regulatory definition of “Federal 
public benefit”; programs specifically 
excepted in the definition there are not 
Federal public benefits in the first 
instance. The second list is of programs 
that—although they are Federal public 
benefits—are exempt from PRWORA's 
verification requirements. This list of 
programs is found in the regulatory 
definition of “exempt Federal public 
benefit." Both definitions must be 
consulted in order to determine whether 
a benefit is a Federal public benefit for 
which verification of PRWORA 
eligibility is required. With respect to 
the definition of exempt Federal public 
benefits, note in particular the inclusion 
of “a community program necessary for 
protection of life or safety” as a program 
that is not a Federal public benefit 
subject to verification requirements. A 
community program necessary for 
protection of life or safety is itself a term 
that is defined in the rule. This

definition incorporates and promulgates 
for purposes of the rule the designations 
made by Specification of Community 
Programs Necessary for Protection of 
Life or Safety under Welfare Reform 
Legislation, 61 FR 45985 (Aug. 30,
1996). The third list of exempt programs 
is found in § 104.9; these are programs 
that PRWORA does not specifically 
identify as Federal public benefits (or as 
not Federal public benefits) but that are 
excluded from the PRWORA’s 
limitations on alien eligibility.

Some public benefits have more than 
one funding source. Note that the 
definition of "State or local public 
benefit" in § 104.1 excludes Federal 
public benefits, consistent with 8 U.S.C.
1621 (c) (3). In other words, a benefit 
granting agency should first consider 
whether a benefit is a Federal public 
benefit. If it is, then § 104.2 applies. A 
Federal public benefit cannot also be a 
State or local public benefit. If the 
benefit is not a Federal public benefit, 
then the agency should consider 
whether it is a State or local public 
benefit. If so, then § 104.3 applies.

In general, this section requires 
careful application of the defined terms 
“benefit granting agency," “Federal 
public benefit," “exempt Federal public 
benefit," “applicant," and “eligible 
qualified alien” in order to determine 
conclusively whether verification is 
required.

Section 104.3 Option To Verify 
Eligibility for State or Local Public 
Benefit

The major distinction between this 
section and § 104.2 (apart from the 
substitution of defined terms relating to 
State or local rather than Federal public 
benefits) is the substitution of “may" for 
“shall” Consistent with the differences 
between 8 U.S.C. 1642(a)(1) and (a)(3). 
verification of immigration status for the 
purpose of State or local public benefits 
is a service that is available to those 
benefit granting agencies, rather than a 
requirement of Federal law. State or 
local benefit granting agencies may 
choose, or not, to use the document 
examination procedures provided by 
subpart B. If they choose to use those 
procedures they may rely solely on 
them, or they may also take advantage 
of the Service verification procedures 
provided through the SAVE program as 
discussed in subpart C. However, 
because document examination is an 
integral part of SAVE that both ensures 
that the information provided to the 
benefit granting agency by the Service 
relates to the applicant, and is the 
means of obtaining and confirming the 
information necessary to make the 
automated SAVE inquiry, a State or

local benefit granting agency may not 
use SAVE with respect to a State or 
local public benefit unless it complies 
with subpart B for all applicants for the 
benefit. Similarly, as subpart D is for the 
most part pointless without a 
determination of qualified alien status, 
use of subpart D procedures also 
requires compliance with subpart B as 
a precondition.

The PRWORA did not specifically 
address the establishment of procedures 
for verifying the U.S. nationality of 
applicants for State or local public 
benefits. However, especially in light of 
8 U.S.C. § 1625's general authorization 
to states to require applicants to provide 
proof of eligibility, there is no reason 
why the fair and nondiscriminatory 
procedures established for providers of 
Federal public benefits should not also 
be available to providers of State or 
local public benefits that wish to use 
them.

The PRWORA's requirements relating 
to State or local public benefits (such as 
8 U.S.C. 1621(a), which limits the 
eligibility of certain aliens for such 
benefits) are an exercise of the Federal 
immigration power. However, PRWORA 
gives extensive discretion to the states 
to adapt or modify these requirements to 
meet their own needs, consistent with 
its overall focus on giving the states 
substantial latitude and authority in the 
area of welfare reform. For example, a 
state may reinstate the eligibility of 
aiiens not lawfully present in the United 
States for State and local public benefits 
for which they are ineligible under 
PRWORA by enacting a State law to that 
effect after August 22, 1996. This may 
result in substantial differences in alien 
eligibility for State and local public 
benefits among the several states, and 
therefore in different verification needs.

Therefore, this rule does not mandate 
SAVE participation, or any other 
specific requirements for verification of 
State or local public benefit eligibility, 
except that to the extent states choose to 
take advantage of SAVE they must 
comply with its requirements. States 
may establish their own independent 
verification procedures, which may 
include imposing verification 
requirements on persons or entities 
(other than requirements imposed under 
PRWORA on nonprofitable charitable 
organizations) that which provide State 
or local public benefits.
Section 104.4 Verification in Order T 
Determine Nature of Benefit

The rule recognizes the fact that 
certain programs are not Federal or State 
or local public benefits, or are exempt 
public benefits, with regard to certain 
alien applicants—and are therefore not
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subject to a verification obligation—for 
reasons that relate to the applicants’ 
immigration status. A benefit granting 
agency cannot determine with 
confidence whether the exception 
applies if it does not determine that 
status. Therefore, in order to determine 
that verification is not necessary, it may 
be necessary to determine an applicant's 
immigration status. For example, a 
"Federal public benefit” does not 
include any contract or license "for a 
nonimmigrant whose visa for entry is 
related to such employment in the 
United States.” Obviously, a benefit 
granting agency cannot determine 
whether this exception applies to an 
application for a contract or license 
without knowing the applicant's 
immigration status. This section allows 
the verification procedures to be used to 
the extent necessary to determine 
whether a particular program is a 
benefit subject to a verification 
requirement. If so, verification of the 
applicant’s eligibility should proceed. If 
not, further verification should not be 
conducted regarding the applicant's 
eligibility under PRWORA once that 
determination has been made.

Section 104.5 Determination Made by 
Benefit Granting Agency

The underlying philosophy of the 
Service's SAVE program has been that 
the Service provides information 
relevant to the benefit eligibility 
determination, but that the 
responsibility for determining eligibility 
for the benefit should remain with the 
benefit granting agency. That 
philosophy is maintained in this rule. 
Depending on what type of public 
benefit they provide, benefit granting 
agencies are either required to, or have 
the option to, or in some cases (such as 
exempt public benefits) may not, verify 
applicants’ eligibility for the benefit 
under PRWORA. The procedures are 
designed to ensure that benefit granting 
agencies obtain the information they 
need regarding applicants' immigration 
status, or other factors relevant to 
eligibility under PRWORA, and that the 
information is accurate. However, 
benefit granting agencies are in the best 
position to apply this information to 
public benefit eligibility determinations 
regarding the public benefits they 
administer. Eligibility under PRWORA 
is simply one additional set of eligibility 
criteria for benefit granting agencies to 
apply. Just as they need to determine 
income levels, residency, age or 
disability, or any other criteria that may 
be applicable to public benefits, just as 
it is with those criteria, benefit 
eligibility determination under

PRWORA, whether interim or final, is 
best left to the benefit granting agency.

Of course, benefit granting agencies 
must apply any other source of legal 
authority that governs eligibility 
determinations for their particular 
program. For example, IRCA’s statutory 
provisions regarding Medicaid, 
unemployment compensation, and other 
pre-PRWORA SAVE-mandated Federal 
benefits generally prohibit benefit 
granting agencies that determine 
eligibility for those benefits from 
delaying, denying, reducing, or 
terminating benefits pending Service 
verification. E.g., 42 U.S.C. i320b- 
7(d)(4).

Section 104.6 Contesting an Adverse 
Determination

The general intention of this rule is to 
modify as little as possible established 
procedures already in existence for 
benefit granting agencies to consider 
claims of erroneous benefit denials. 
However, the rule does include, in the 
interest of accuracy and fairness to 
applicants, certain minimum 
requirements for public benefit denials 
based upon information provided by the 
Service. If a public benefit is denied on 
the basis of such information, the 
benefit granting agency must provide 
adequate written notice to the applicant 
explaining the basis of the denial, how 
to contact the Service to seek correction 
if the applicant believes the information 
to be erroneous, and (at the discretion 
of the benefit granting agency) other 
appropriate information on appeal 
rights and procedures.

The Service will provide to benefit 
granting agencies appropriate contact 
information (an address and/or 
telephone number) to which applicants 
may direct inquiries regarding denials of 
benefits based on Service information. 
The rule, in the interest of flexibility, 
does not specify the precise method of 
contacting the Service when there is a 
dispute over the accuracy of a Service 
record a benefit granting agency has 
relied upon, but that information will be 
provided through SAVE user manuals or 
by other means to benefit granting 
agencies. An applicant choosing to 
contact the Service in this manner must 
provide sufficient identifying 
information to allow the Service to 
access his or her record, and to contact 
the benefit granting agency regarding 
the case. The Service will review the 
information provided that was the basis 
of the denial, taking into account any 
information provided by the applicant 
regarding possible error by the Service, 
and will respond to the applicant within 
10 business days of receiving the 
request and supporting information. If

the Service determines that information 
previously provided to the benefit 
granting agency regarding the applicant 
was incorrect, the Service will provide 
corrected information to the benefit 
granting agency.

This service is intended to assist in 
quickly and efficiently resolving 
questions relating to possible error in 
the information provided to the benefit 
granting agency about the applicant’s 
present immigration status with the 
Service (for example, possible delay in 
updating a Service database with a 
change of status that has been granted).
It is not meant in any way to provide 
any avenue of application, petition, 
relief, or appeal with respect to any 
change of status, removal proceeding, or 
any other matter relating to any person 
that has or may in future come before 
the Service or any other component of 
the Department of Justice pursuant to 
the Act and title 8 of the Code of Federal 
Regulations. In other words, the relevant 
question for the purpose of this section 
(and, indeed, for public benefit 
verification generally) is what the 
applicant’s status is, not what the 
applicant's status should be.

If the applicant contests the denial in 
a timely manner through the benefit 
granting agency's appeal procedures on 
the grounds that the Service information 
is incorrect, the benefit granting agency 
must seek assistance from the Service to 
resolve the situation. The reference to a 
claim that Service information is 
incorrect is meant to exclude from this 
requirement a situation in which the 
applicant does not contest his or her 
status as indicated by Service records, 
but disputes whether that status makes 
him or her ineligible for the benefit. In 
that case, there is no requirement to 
contact the Service for further 
assistance. The benefit granting agency 
must provide to the Service any new 
information in its possession regarding 
the claim of error. The Service will 
respond within 10 business days.

The benefit granting agency may not 
make a final determination of the appeal 
until the Service has provided its full 
response to its request for further 
information, and shall take into account 
any correction of Service information to 
the extent that it is relevant to the 
applicant’s eligibility. Except as 
specifically provided, this section does 
not supplant or modify benefit granting 
agencies’ normal procedures, including 
any requirements, rights, or procedures 
regarding notice in a language other 
than English. It is not meant to provide 
a right of appeal if the benefit granting 
agency does not grant that right, but to 
require appeals using benefit granting 
agencies' procedures that put at issue
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the accuracy of Service information to 
include confirmation of that 
information. Providing means for an 
applicant to contact the Service directly 
does not extend or toll any deadline for 
filing an agency appeal regarding a 
benefit denial. This section is not meant 
to imply in any way that benefit 
granting agencies may not contact the 
Service with questions or concerns 
regarding a verification unless the 
applicant has filed a formal appeal of a 
benefit denial.
Section 104.7 Nonexclusivity of 
Procedures

The rule reiterates (in § 104.20) the 
provision in section 121(c) of IRCA that 
verification should be conducted 
without regard to the sex, color, race, 
religion, or nationality of the applicant 
(with the addition of disability). Rights 
and remedies regarding discrimination 
and privacy with respect to 
governmental programs already exist 
and are enforced with regard to public 
benefits under a multitude of other 
laws. Section 104.7 emphasizes that 
nothing in the rule is meant to interfere 
with those rights and remedies. 
Similarly, the rule does not displace any 
other provisions of law or policy 
relating to the provision of public 
benefits, including any requirements or 
procedures for verification of eligibility, 
except that the rule preempts any 
directly inconsistent Federal regulation 
or policy or provision of State law. As 
stated in 8 U.S.C. 1643, PRWORA (and 
therefore this rule) does not create any 
entitlement to any public benefit; nor 
does it affect the application of any 
eligibility criterion under law other than 
alienage.

Section 104.8 Enforcement
There are no specific enforcement 

procedures for this rule. This does not 
mean, however, that failure to comply 
will not have negative consequences for 
a benefit granting agency. For example, 
pursuant to the general authority of the 
Attorney General to enforce Federal law, 
the United States could when necessary 
and propriate seek equitable relief in a 
district court to enforce compliance 
with PRWORA and this rule by a benefit 
granting agency. A benefit granting 
agency could potentially also be subject 
to enforcement procedures or other 
consequences of noncompliance as 
provided by a Federal agency 
administering a Federal public benefit 
program.
Section 104.9 Inapplicability to 
Certain Programs

Various sections of PRWORA exclude 
certain programs from the statutory

limitations on alien eligibility without 
specifying whether the programs are, or 
are not Federal, State, or local “public 
benefits." 8 U.S.C. 1615(a), 1643. Rather 
than attempt unnecessarily to answer 
that question for the purpose of placing 
these programs into either § 104.1’s list 
of programs that by definition are not 
“Federal public benefits," or § 104.1’s 
list of “exempt Federal public benefits" 
(or the equivalent definitions for State 
or local public benefits), the Service has 
instead placed those programs in this 
section. No PRWORA verification 
requirement applies to them, regardless 
whether they are Federal, State, or local 
public benefits. The exemption of “a 
basic public education" from the rule is 
intended to implement, with regard to 
verification obligations, the statutory 
directive in 8 U.S.C. 1643(a)(2) that 
nothing in PRWORA "may be construed 
as addressing alien eligibility for a basic 
public education as determined by the 
Supreme Court of the United States 
under Plylerv. Doe. (457 U.S. 202) 
(1982)." Benefit granting agencies that 
need to determine whether a Federal 
program related to education constitutes 
a “Federal public benefit" should obtain 
guidance from the U.S. Department of 
Education for its programs, or from 
another Federal agency administering 
an education program with respect to 
such program.

Section 104.10 Verification 
Requirement for Certain Nutrition 
Programs

Section 840 of PRWORA, 7 U.S.C. 
2020(p). amended the Food Stamp Act 
of 1977 to release state agencies from 
IRCA’s preexisting requirement that 
they use the SAVE system to verify alien 
eligibility for Food Stamps. This section 
of the rule reconciles section 840 with 
the statutory verification requirement by 
stating that benefit granting agencies 
providing Food Stamps are not required 
to use Subpart C procedures, although 
they may do so. They are, however, 
subject to those other subparts of the 
rule that do not pertain to the SAVE 
system.

The PRWORA also gave states the 
option whether to provide the nutrition 
benefits identified in 8 U.S.C. 1615(b) to 
individuals other than nationals of the 
United States or qualified aliens. For 
this reason, the rule treats these Federal 
programs in the same manner as State 
or local public benefits. Benefit granting 
agencies providing these benefits may, 
but are not required to, use the 
verification procedures to the extent 
that U.S. nationality or qualified alien 
status is relevant to an eligibility 
determination in any state. Treatment of 
these programs in the same manner as

State or local public benefits is not 
meant in any way to suggest that they 
are State or local public benefits rather 
than Federal public benefits, but only 
that because of their special situation 
under PRWORA the rules pertaining to 
the former rather than the latter best suit 
them.

Subpart B—Declaration of Applicant 
and Examination of Documents

Section 104.20 Scope of Verification 
Obligation

A benefit granting agency's 
responsibility and authority to verify 
eligibility under this rule is limited to 
verification that is relevant to eligibility 
for the public benefit under PRWORA. 
Under PRWORA (with certain limited 
exceptions), U.S. nationality or eligible 
qualified alien status is relevant to 
Federal public benefit eligibility unless 
and until some other ground of 
ineligibility exists. This section gives 
benefit granting agencies maximum 
flexibility with regard to verifying 
eligibility under PRWORA as compared 
to determining other eligibility criteria, 
as long as that flexibility is exercised in 
a nondiscriminatory manner. For 
example, a benefit granting agency may 
choose to verify whether all applicants 
for a Federal disability benefit are 
nationals of the United States or eligible 
qualified aliens before undertaking the 
potentially more burdensome and 
intrusive determinations as to disability, 
or it may choose to determine whether 
the applicants meet specific program 
requirements before verifying U.S, 
nationality or alien status, but the 
agency may not vary its procedures 
depending on whether the applicant 
looks or sounds foreign, or on other 
improper criteria. Benefit granting 
agencies must verify PRWORA 
eligibility without regard to sex. color, 
race, religion, national origin (except to 
the extent Cuban, Haitian, or Canadian 
nationality may be relevant in certain 
cases as specifically provided by 
PRWORA and this rule, see §§ 104.1 
(definitions of “Cuban and Haitian 
entrant" and “qualified alien”), 104.62), 
or disability.

Section 104.21 Written Declaration of 
Applicant

The first step in verification is 
requiring a written declaration under 
penalty of law stating whether the 
applicant is a national of the United 
States. The rule provides for 
declarations on behalf of minors and 
legally incompetent adults. As any 
person who is not a national of the 
United States is an alien, this section 
does not require a declaration as to alien
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status. If the applicant does not declare 
that he or she is a national of the United 
States, his or her eligibility as an alien 
must be verified. This section does not 
preclude additional requests for 
declarations or information relating to 
alien status, such as a declaration of 
eligible qualified alien status, to the 
extent they may be relevant to 
determining eligibility (see § 104.276)— 
indeed, they may be necessary in many 
cases—but they are not a general 
requirement applicable to all applicants 
for all public benefits subject to 
PRWORA verification.

The possible legal consequences of a 
false declaration as to U.S. nationality 
may vary depending on the benefit, but 
are uniformly serious. Section 1015(e) of 
title 18 of the United States Code 
punishes as a felony any knowing false 
statement that one is a citizen or a 
national of the United States with the 
intent to obtain any Federal or State 
benefit or service. In addition, with 
respect to Federal public benefits, 18 
U.S.C. 1001 provides that it is a felony 
to knowingly and willfully make any 
materially false, fictitious, or fraudulent 
statement or representation in any 
matter within the Jurisdiction of any 
branch of the Federal Government. State 
laws may provide penalties for false 
declarations with respect to State or 
local public benefits. There also may be 
civil consequences to a false 
declaration. Sections 212(a)(6)(C) and 
237(a)(3)(D) of the Act render any alien 
who has made any false claim to U.S. 
citizenship for any purpose or benefit 
under Federal or State law removable 
from the United States. Civil penalties 
may also apply to false statements 
relating to particular benefits. See, e.g., 
42 U.S.C. 1320a-8 (Social Security 
benefits).

Because of the different specific 
provisions that may apply to false 
statements relating to different public 
benefits, and to give maximum 
flexibility to benefit granting agencies, 
the rule does not prescribe specific 
wording for the declaration. The 
declaration form should reasonably 
convey to the applicant the fact that 
serious legal consequences—whether 
criminal, civil, or both—may result from 
a false declaration. The rule does not 
require that a declaration be made under 
penalty of perjury, although benefit 
granting agencies may include that 
feature in the declaration if desired.

The rule uses the term "national of 
the United States" rather than "U.S. 
citizen" because "national of tbe United 
States" is a term specifically defined in 
the Act as "(A) a citizen of the United 
States, or (B) a person who, though not 
a citizen of the United States, owes

permanent allegiance to the United 
States." 8 U.S.C. 1101(a)(22). Category 
(B), noncitizen U.S. nationals, is at the 
present time essentially limited to 
American Samoans. All terms defined 
in 8 U.S.C. 1101 have that meaning in 
this ruie, by operation of 8 CFR 1.1 (a). 
Tbe Service does not construe 8 U.S.C.
§ 1642(a)(2)’s reference to "proof of 
citizenship" as reflecting any legislative 
intention to distinguish between U.S. 
citizens and noncitizen U.S. nationals in 
terms of either substantive benefit 
eligibility or verification requirements. 
However, the documents or other 
evidence of nationality available to U.S. 
citizens are not necessarily tbe same as 
those available to noncitizen U.S. 
nationals, and these differences are 
reflected in the substance of the rule 
when appropriate.

The statutory definition is the 
simplest and most inclusive to use in 
the rule. To do otherwise (for example, 
to state "citizen or noncitizen U.S. 
national" each time a reference is 
needed) would be more cumbersome, 
and would not be consistent with the 
statutory definition already provided for 
use in Service regulations. The Service 
is aware that this statutory definition, 
however, may in some cases contribute 
to confusion. The distinction between 
U.S. citizens and noncitizen U.S. 
nationals is not well known among the 
public. Among those to whom it is 
known, the term "national" tends to be 
used to refer to noncitizen nationals, 
rather than in the statutorily correct 
sense of including both citizens and 
noncitizen nationals. For this reason, 
the Service is explaining its terminology 
at some length. As noted above, the 
Service has not specified in this rule the 
exact format of the written declaration. 
Benefit granting agencies should use the 
format that in the exercise of their best 
discretion suits their forms and conveys 
to their particular clientele the matter at 
issue: a declaration as to U.S, 
nationality. The declaration may do this 
in a manner that uses acceptable 
common parlance and understanding 
rather than the strict definitional 
structure of the Act used in the rule. For 
example, the Service's Form 1-9, 
Employment Eligibility Verification, 
uses tbe phrase “I attest under penalty 
of perjury, that I am a citizen or national 
of the United States.”

Section 104.22 Evidence of Alien 
Registration

A necessary step in a verification 
system is the presentation of 
documentary evidence that the 
applicant is who he or she claims to be. 
Section 262 of the Act requires every 
alien 14 years of age or older who

remains in the United States for 30 days 
or longer to apply for registration with 
the Service. Most aliens (with certain 
exceptions, notably Canadian visitors 
for short-term business or pleasure) are 
in fact registered upon their entry into 
the United States and issued a 
registration document (such as a Service 
Form 1-94 Arrival-Departure Record) at 
that time. Section 264(e) of the Act 
requires any alien over 18 who has been 
issued an alien registration document to 
carry it in his or her personal possession 
at all times. Service regulations at 8 CFR 
264.1(b) identify registration 
documents.

This rule uses these preexisting 
requirements as the basic foundation of 
subpart B. As all aliens likely to be 
applying for public benefits (other than 
minors under the age of 14) are subject 
to the registration requirement or will 
have been registered upon entry into the 
United States, they will have 
registration documents for presentation 
and examination. If they do not, they 
must contact the Service to register and 
obtain them. The rule makes allowances 
for temporary acceptance of receipts for 
applications for evidence of registration 
pending issuance of Service 
documentation in such cases (format of 
receipts may vary among Service 
offices). Benefit granting agencies may 
waive the document requirement for 
applicants under the age of 14 who are 
not already registered with the Service.

In most cases, the most recent 
evidence of alien registration will 
indicate an alien's immigration status 
under the Act, which in turn often will 
relate on its face directly to whether or 
not the alien is a qualified alien under 
PRWORA (for example, a valid Form I- 
551 Alien Registration Receipt Card or 
Permanent Resident Card, commonly 
referred to as a "green card," 
demonstrates status as an alien lawfully 
admitted for permanent residence). This 
is not true in all cases, however. 
Relevant PRWORA criteria for purposes 
of determining qualified alien status are 
not necessarily directly linked to an 
alien's present status under the Act,
This is particularly true of aliens who 
have been battered or subjected to 
extreme cruelty in the United States, 
and of Cuban and or Haitian entrants.
As discussed in the Interim Guidance, 
sometimes Service codes found on 
Service documents will provide the 
necessary further information, and 
sometimes they will not. The 
availability of routine Service 
verification of immigration status 
through SAVE will substantially reduce 
the need for benefit granting agencies to 
become experts in construing the 
complexities of Service documentation.
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although benefit granting agencies are of 
course encouraged to learn as much as 
they can about this subject and to 
continue to consult the Interim 
Guidance for this purpose.

For these reasons, the rule does not 
require an alien applicant to produce 
documentation that on its face shows 
the alien is an eligible qualified alien, 
because the applicant will not always 
have it. Rather, alien applicants need 
only present the evidence of alien 
registration that they already are legally 
required to have on their persons. This 
procedure will provide the basic initial 
information that the alien applicant is 
known to the Service, will provide the 
information necessary to make a further 
verification inquiry to the Service, and 
(in conjunction with § section 104,24) 
will link the applicant to the status 
information the Service will provide 
through SAVE. The further verification 
procedures will establish whether or not 
the applicant is an eligible qualified 
alien.

Section 104.23 Evidence of U.S. 
Nationality

This section implements the statutory 
requirement that the Attorney General 
establish fair and nondiscriminatory 
procedures for applicants to provide 
proof of citizenship. This requirement 
presents particular challenges that do 
not apply to alien status verification. 
Unlike aliens, there is no central registry 
of information on nationals of the 
United States. There is no requirement 
that nationals of the United States 
register with the Service or carry any 
document. Many nationals of the United 
States have not traveled outside North 
America, and therefore have never 
needed to obtain the standard 
internationally accepted evidence of 
U.S. nationality, a U.S. passport. The 
records of the Service contain relevant 
information only on those nationals of 
the United States who have had some 
reason to come within itsjurisdiction, 
such as naturalizing or seeking a 
determination as to derivative 
citizenship. The SAVE system is not 
suitable for verifying U.S. nationality. 
Although the Service in cooperation 
with the Social Security Administration 
("SSA”) is testing on a pilot program 
basis an automated method of verifying 
the work eligibility of both nationals of 
the United States and aliens through 
SSA and/or Service records, no system 
is available at this time (or is likely to 
be available anytime soon) for broad- 
based automated verification of claims 
to U.S. nationality by applicants for 
public benefits.

Therefore, the rule's procedures for 
verifying U.S. nationality rely on the

examination of documents. And, since 
the Act’s provisions regarding 
nationality are complex and the variety 
of documents that applicants may 
possess or be able to obtain is large, the 
Service has attempted to provide as 
comprehensive a list as possible. The 
list is closely based on the one provided 
in the Interim Guidance, It is not meant 
to exclude any reasonable evidence of 
U.S. nationality. Section 104.23(b)(6) is 
a “catch-all” category intended to cover 
such reasonable documentary evidence 
if it is not specified elsewhere in the 
section. A benefit granting agency 
should first ask for a document 
identified as primary evidence of U.S. 
nationality. If the applicant does not 
have primary evidence, the benefit 
granting agency should examine 
secondary evidence.

Paragraphs (c), (d), and (e) of section 
104.23 provide other options for a 
benefit granting agency to use at its 
discretion. It may consult its own 
records containing information on 
nationality, or those of a Federal agency 
administering a public benefit program. 
A benefit granting agency may, accept a 
declaration under penalty of law from a 
third party indicating a reasonable basis 
for personal knowledge that an 
applicant who cannot present evidence 
of U.S. nationality is a national of the 
United States. A benefit granting agency 
may accept a receipt for an application 
for evidence of U.S. nationality (but may 
not accept receipts for a Service N-400, 
Application for Naturalization, or a 
Service N-600, Application for 
Certificate of Citizenship) on a 
temporary basis pending presentation of 
the actual documentary evidence.

The procedures provided by this 
section meet the statutory requirement 
that they be fair and nondiscriminatory 
because (1) they must be applied 
equitably and consistently to all 
applicants for a Federal public benefit 
who claim U.S. nationality; (2) they 
provide the broadest possible latitude in 
terms of the scope of possible 
documentary evidence that may be 
presented; and (3) they give the broadest 
discretion possible to benefit granting 
agencies to administer their programs in 
a manner that is consistent with 
establishing a generally applicable 
procedure for verifying U.S. nationality. 
To the extent the rule permits waivers 
or variations in procedures to 
accommodate agencies’ particular 
needs, they must be applied equitably to 
all applicants for the benefit (see, for 
example, §§sections 104.23(d), (e),and 
104.28). In addition, of course, the 
general requirements of § section 
104.20, or of other applicable law, 
relating to nondiscrimination apply to

verification of U.S. nationality as much 
as to verification of alien status.

Section 104.24 Proof of Identity

As some alien registration documents 
or evidence of U.S. nationality do not 
contain a photograph or sufficient 
identifying information ensuring that 
the document relates to the applicant, 
this section requires the benefit granting 
agency to examine an additional 
identification document in those cases. 
The rule adopts the broad definition of 
identification document found at 18 
U.S.C. § 1028(d)(1).

Section 104.25 Standard for Accepting 
Documents

The rule adopts the standard for 
document acceptance of section 274A of 
the Act (employer sanctions). This 
section also provides direction to 
benefit granting agencies on what to do 
when applicants present documents that 
do not meet that standard. This 
direction may initially appear more 
complicated than it really is. It is driven 
by two fundamental principles. First, 
automated verification procedures such 
as SAVE cannot effectively verify 
identity—that is, that the applicant is 
who he or she claims to be. Only the 
benefit granting agency can do that. If an 
applicant assumes the identity of 
another alien, a ’’verification” of the 
applicant’s eligibility through SAVE 
may merely reinforce the false claim. 
Furthermore, the “verification,” by 
leading to the provision of public 
benefits to a false claimant, could 
potentially negatively affect the alien 
whose identity has been 
misappropriated. Therefore, the rule 
prohibits any further verification 
through SAVE until the benefit granting 
agency has received documentation that 
reasonably appears to relate to the 
applicant.

The second principle is that 
automated Service verification 
procedures such as SAVE are designed 
to reduce the need for benefit granting 
agencies to make judgment calls about 
the authenticity of Service-issued 
evidence of alien registration. False 
Service documents should be detected 
through the additional verification 
process. For this reason, this section 
distinguishes between the two prongs of 
the document acceptance standard. As 
opposed to documentation that does not 
reasonably relate to the applicant, 
documentation that does relate to the 
applicant but does not reasonably 
appear to be genuine should not be 
rejected, but instead subjected to further 
verification. The Service may provide 
special verification procedures in such
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cases, however, as authorized by 
§104,47.

A complication is presented by the 
fact that some benefit granting agencies 
providing State or local public benefits 
might use the subpart B document 
examination procedures, but not the 
subpart C SAVE procedures. Those 
agencies will need to verify the 
authenticity of a document that does not 
reasonably appear to be genuine by 
seeking available assistance from the 
Service or other issuer of the document 
(or from another qualified source, such 
as a forensic document laboratory). The 
same principle applies to documentary 
evidence of U.S. nationality that does 
not reasonably appear to be genuine.

This section refers to 
“documentation" provided in 
compliance with sections §§ 104.22-24, 
rather than “any document," to 
accommodate the fact that evidence of 
alien registration that does not 
adequately identify the applicant 
already requires presentation of an 
additional document under § 104.24. 
Therefore, the “documentation" referred 
to in this section means the entire 
package submitted, whether it is one 
document evidencing both alien 
registration and identity, or an alien 
registration document with an 
additional identification document.

Whether a document reasonably 
appears to be genuine and to relate to 
the person presenting it is a case-by-case 
determination that depends on all the 
relevant facts. Benefit granting agencies 
should keep in mind, however, that 
documentation should not be rejected 
solely on the basis of a minor 
discrepancy from other information 
provided, as long as there is a 
reasonable explanation for the 
discrepancy. These situations may 
include, for example, photographs taken 
several years earlier that may no longer 
be a precise likeness, documents 
showing a maiden name or a minor 
misspelling, or documentation reflecting 
culturally diverse naming practices (for 
instance, there may be differences with 
Hispanic and some Asian names in 
terms of which names are considered 
the "last," “middle," and "first").

Section 104,26 Retention of 
Information

Benefit granting agencies must retain 
photocopies of documents submitted by 
the applicant for as long as they may be 
relevant and necessary for purposes of 
public benefit eligibility determination, 
or retain the relevant information in an 
accessible electronic alternative to a 
paper file.

Certificates of naturalization and 
citizenship state on their face: "It is

punishable by U.S. law to copy, print or 
photograph this certificate." This 
statement derives from 18 U.S.C.
1426(h), which provides a criminal 
penalty for anyone who "without lawful 
authority, prints, photographs, makes or 
executes any print or impression in the 
likeness of a certificate of arrival, 
declaration of intention to become a 
citizen, or certificate of naturalization or 
citizenship, or any part thereof." This 
proposed rule provides lawful authority 
for a benefit granting agency to 
photocopy, as provided by § 104.26, any 
document presented by an applicant 
pursuant to the rule, including 
certificates of citizenship or 
naturalization. The making and 
retention of photocopies by a benefit 
granting agency or original 
documentation presented for 
verification by an applicant serves the 
goals of PRWORA, and is not the evil to 
which section 1426(h) is directed. The 
lawful authority is expressly limited to 
that situation and to that means of 
copying the document, and the 
photocopy may be used only for 
verification purposes as provided by 
this rule.
Section 104.27 Other Relevant 
Information

A wide array of information regarding 
an alien applicant may be relevant to 
determining eligibility for a public 
benefit under PRWORA. This 
information will not in all cases be 
found by examining evidence of alien 
registration, which does not necessarily 
relate directly to qualified alien status.
It is impossible to specify in a rule of 
general application what information 
will be relevant to each case. It is the 
responsibility of the benefit granting 
agency to determine what additional 
information it requires from the 
applicant in order to verify eligibility, 
and to obtain it. The Interim Guidance 
provides substantial guidance that 
benefit granting agencies may consult in 
making these determinations, and the 
Service will assist agencies to the extent 
possible.

Section 104.28 Reliance Upon 
Attestation as Temporary Evidence of 
U.S. Nationality

The rule allows a benefit granting 
agency to rely on an applicant's 
attestation of U.S. nationality as an 
interim basis upon which to grant a 
public benefit temporarily until an 
applicant is able to present evidence 
satisfying §§ 104,23 and 104.24. A 
benefit granting agency that chooses to 
use this procedure must apply it 
equitably to all applicants for the public 
benefit.

Section 104.29 Reliance Upon 
Alternative Procedures for Determining 
U.S. Nationality

The Service recognizes that many 
Federal public benefit granting agencies 
already have regulations in place 
governing their verification of U.S. 
nationality. This rule is intended to 
provide flexibility to benefit granting 
agencies and avoid disruption. Benefit 
granting agencies may continue to use 
existing Federal regulations that are fair 
and nondiscriminatory instead of this 
part upon request to. and approval by, 
the Attorney General. Such requests 
should be made in writing to the Service 
by the Federal agency that promulgated 
the regulations. In the interest of 
uniformity and to avoid piecemeal 
review, the request must be made by the 
promulgating Federal agency rather than 
by state agencies or other Federal 
benefit granting agencies that are subject 
to Federal regulations but are not 
themselves the promulgating Federal 
agency. Gonsideration of requests to use 
alternative regulatory procedures will 
include review by the Civil Rights 
Division of the Department of justice as 
to whether the procedures are fair and 
nondiscriminatory. If a Federal agency 
requests to continue to use its existing 
regulatory procedures for verifying U.S. 
nationality, nothing in this section shall 
be construed to affect their continued 
validity, unless the Attorney General 
declines the request in writing and 
provides reasons for the denial.

Section 104.30 Eligibility of 
Household

Some benefit granting agencies 
receive applications or determine 
eligibility on the basis of a household. 
This section gives such agencies the 
option to permit an adult member of a 
household to execute the written 
declaration on behalf of other members 
of the household, as long as the option 
is equitably applied to all applicants in 
a nondiscriminatory manner. (Note that 
§ 104.21 generally requires a qualified 
adult to execute the declaration on 
behalf of an unemancipated minor or an 
incompetent adult with respect to any 
public benefit; § 104.30 allows an 
agency to accept a declaration by one 
adult member of a household on behalf 
of any other adult or minor in the 
household.) In order to eliminate the 
necessity of all members of the 
household having to visit the benefit 
agency's office to show documentation, 
this section allows an adult member of 
a household to present the 
documentation pertaining to other 
members of the household. As 
§ 104.24's requirement of additional
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identity documentation under certain 
circumstances is pointless if the 
applicant is not present in person, this 
section may be waived. However, no 
person may present alien registration 
documentation on behalf of an alien 18 
years of age or over. This is because 
section 264(e) of the Act does not permit 
an adult alien to separate himself or 
herself from his or her alien registration 
documentation.

Subpart C—Systematic Alien 
Verification for Entitlements (SA VE)

Section 104.40 SAVE System
In this section the Service undertakes 

to provide SAVE (as defined in Section 
104.1) for the use of public benefit 
granting agencies. Agencies providing 
Federal public benefits must begin using 
SAVE within 2 years of promulgation of 
the rule, as required by Section 104.2. 
Agencies providing State or local public 
benefits may enroll in SAVE at any 
time, as provided by Section 104.3.

Section 104.41 When To Use SAVE
Benefit granting agencies may not use 

SAVE to verify an applicant's status 
until they have completed the document 
examination procedures provided in 
subpart B. Agencies that use SAVE must 
complete the SAVE process before 
making a final determination as to 
benefit eligibility under PRWORA, but 
they may make an interim or temporary 
determination pending completion.

Section 104.42 Enrollment
This section informs benefit granting 

agencies how to enroll in SAVE.

Section 104.43 Costs
SAVE users must pay for the 

verification services they receive.
Section 104.44 Limitation of Access to 
SAVE

The requirement to use SAVE or the 
option to enroll in it, does not create an 
entitlement to it. This section contains 
necessary protections and authority to 
protect the integrity of Service records 
and ensure that the Service is not 
required to offer SAVE to those who 
abuse it. The Service will exercise its 
authority to limit SAVE access only for 
good cause, but that decision will be 
made in the exercise of the Service's 
discretion and is unreviewable. 
Limitation of SAVE services at the 
discretion of the Service for good cause 
does not excuse a benefit granting 
agency from any obligation to verify the 
eligibility of applicants.

Section 104.45 Primary Verification
The initial SAVE inquiry is an 

automated query to the Service's Alien

Status Verification Index ("ASVl") data 
base. The benefit granting agency must 
make this inquiry within 3 days after 
completing the subpart B document 
examination procedures, unless an 
alternative verification or application 
time is provided by law. The general 
principle of SAVE is that all alien 
applicants will be verified through the 
automated system. However, a benefit 
granting agency does not need to make 
a verification inquiry if the evidence of 
alien registration presented by the 
applicant indicates on its face a status 
that renders the alien ineligible for the 
public benefit (for example, a Form 1- 
94, Arrival-Departure Record, indicating 
entry as a B-1 or B-2 visitor presented 
to a benefit granting agency determining 
eligibility for a Federal public benefit), 
and the applicant does not contest that 
designation of status or claim to be 
eligible on some other basis under 
PRWORA (for example, "battered alien" 
or Native American tribal member). In 
case of any doubt as to status, of course, 
verification should proceed, but a 
benefit granting agency is not required 
to query the automated system with 
respect to an application that is 
incontestably frivolous.

The Service has 3 days in which to 
respond to a primary inquiry via the 
automated system with information on 
the immigration status of the applicant 
or an instruction to perform secondary 
verification, but normally the response 
takes only a few seconds. An instruction 
to perform secondary verification is not 
an indication that the applicant is not 
an eligible qualified alien or is someone 
other than who he or she claims to be. 
There are many legitimate reasons why 
a query regarding an eligible qualified 
alien may result in a referral to 
secondary verification.

Section 104.46 Secondary Verification

If the primary verification inquiry 
does not result in a verification, the 
benefit granting agency must make a 
secondary verification inquiry within 5 
days of completing primary verification, 
unless an alternative verification or 
processing time is provided by law. 
Secondary verification may, depending 
on the circumstances, be either a second 
automated inquiry or the submission of 
a written request for information. Unlike 
primary verification, however, which is 
a direct query to an automated data 
base, secondary verification inquiries go 
to a Service status verifier who performs 
the necessary investigation of Service 
records. The Service will respond with 
additional information, normally within 
10 business days, although in some 
cases more time may be required.

Section 104.47 Direct Resort to 
Secondary Verification

The rule permits flexibility in using 
primary and secondary verification, 
with the express prior approval of the 
Service, for either individual cases or 
for particular classes of applicants for 
public benefits. Installation and use of 
the primary verification system may not 
be cost-effective for very small-scale 
users. In individual cases of suspected 
document fraud, direct resort to 
secondary verification may be more 
appropriate. In certain cases, primary 
verification may not provide useful 
information. A specific example is 
victims of domestic violence, whose 
eligibility under PRWORA cannot be 
determined through primary verification 
at the present time. As discussed in the 
next section, direct resort to secondary 
verification is necessary in all "battered 
alien" cases.

Section 104.48 Victims of Domestic 
Violence

Eligibility as a “battered alien" under 
section 431(c) of PRWORA, 8 U.S.C.
1641 (c), unlike other categories of 
qualified alien, does not directly relate 
to the applicant's status under the Act. 
As can be seen from Exhibit B to 
Attachment 5 of the Interim Guidance, 
62 FR at 61366, verification of eligibility 
as a victim of domestic violence is a 
particularly complex task. At present, 
ASVI does not contain this information. 
Therefore, the rule provides specific and 
distinct verification procedures 
whenever a benefit granting agency 
needs to verify whether an applicant is 
a qualified alien by virtue of 8 U.S.C. 
1641(c).

First, the rule modifies section 
104.22's document requirements by 
allowing benefit granting agencies to 
examine, in lieu of or in addition to 
evidence of alien registration, other 
documentary evidence relating to 
whether the applicant has an approved 
or prima facie petition. In other words, 
the benefit granting agency should 
request both the evidence of alien 
registration and the additional evidence 
relating to the petition, but the 
verification may proceed if only the 
latter is produced. Section 104,24 
regarding additional evidence of 
identity in certain cases applies to these 
applicants, but is modified to allow 
reasonable secondary evidence of 
identity, such as an additional 
document other than an identification 
document or a third-party attestation, to 
be presented by "battered alien" 
applicants.

Rather than conduct a primary 
verification inquiry through the SAVE
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system, a benefit granting agency shall 
proceed, after completing the modified 
Subpart B procedures, directly to 
secondary verification procedures that 
require contacting either an appropriate 
immigration court or the Service's 
Vermont Service Center by facsimile. 
The Interim Guidance provides more 
detailed information, including the 
addresses of immigration courts and 
sample verification request forms, than 
it is possible to provide in a regulation.

Verification of status as provided by 
this rule relates to only one of the four 
elements required to establish that an 
applicant is a qualified alien under 8 
U.S.C. 1641(c). In addition to verifying 
that the applicant has an approved or 
prima facie petition under one of several 
sections of the Act, the benefit granting 
agency must determine whether the 
applicant has satisfied three 
requirements: battery or extreme 
cruelty; substantial connection between 
the abuse and the need for benefits: and 
non-residence with the abuser. 
Subsection (e) recognizes that the 
benefit granting agency must also make 
these determinations, but does not 
mandate specific legal requirements for 
methods of doing so. Rather, it directs 
agencies to consider the guidance 
promulgated by the Attorney General 
pursuant to 8 U.S.C. 1641(c)’s statutory 
directive to do so. Exhibit B to 
Attachment 5 of the Interim Guidance 
provides, among other things, guidance 
concerning the meaning of the terms 
"battery” and "extreme cruelty.” The 
Notice entitled Guidance on Standards 
and Methods for Determining Whether a 
Substantial Connection Exists Between 
Battery or Extreme Cruelty and Need for 
Specific Public Benefits, 62 FR 65285 
(Dec. 11, 1997), also provides statutorily 
mandated guidance from the Attorney 
General relating to victims of domestic 
violence.

Section 104.49 Unauthorized Uses of 
SAVE

Use of SAVE for the purpose of 
verifying the information recorded on 
the Form 1-9, Employment Eligibility 
Verification, by an employer and a 
newly hired employee in compliance 
with section 274A of the Act is 
prohibited. The SAVE system is not 
designed to verify an alien’s work 
authorization under the Act, and 
different legal requirements pertain to 
employment eligibility verification than 
to public benefit eligibility verification. 
Employers interested in Joining an 
employment verification pilot program 
may contact the Service’s SAVE Branch. 
More information on available 
employment verification pilot programs, 
including an election form, is found in

the Service’s Notice entitled Pilot 
Programs for Employment Eligibility 
Confirmation. 62 FR 48309 (Sept. 15, 
1997).

Note that the prohibition on using 
SAVE for employment eligibility 
verification does not apply to public 
benefit eligibility verification that may 
relate to an alien’s employment, but that 
is not employment eligibility 
verification by or on behalf of an 
employer for section 274A purposes. An 
example is a professional license 
provided by a benefit granting agency 
that qualifies as a Federal or as a State 
or local public benefit; although the 
license may be a necessary prerequisite 
to obtaining certain employment, 
verifying an applicant’s eligibility for 
the license under PRWORA is not 
employment eligibility verification, and 
the benefit granting agency may use 
SAVE for that purpose.

Section 104.50 Training

It is the responsibility of the Service 
to provide, and of the benefit granting 
agency to take full advantage of, 
sufficient training materials regarding 
the proper use of SAVE. Proper training 
is an essential element of an accurate 
and nondiscriminatory verification 
system. Appropriate training materials 
may, depending on the circumstances 
and the availability of resources, 
include manuals or other written 
materials, videotapes, or in-person 
training sessions. Content may vary 
depending on the particular needs of the 
benefit granting agency, but typically 
would include why verification is 
necessary, step-by-step guidance in 
SAVE procedures, the scope of and 
limitations on SAVE verification, 
antidiscrimination protections, and 
standards for accepting documentation.

Section 104.51 
the Service

Use of Information by

Section 121(c)(1) of IRCA stated that 
the system to be established by the 
Service for the verification of 
immigration status (SAVE) ’’shall not be 
used by the Immigration and 
Naturalization Service for 
administrative (non-criminal) 
immigration enforcement purposes.” 
Absent any amendment or repeal of this 
provision, and in order to comply with 
8 U.S.C. 1642(a)’s directive to model the 
verification regulations on the 
preexisting SAVE system, the rule 
maintains this limitation. In other 
words, the Service will not use SAVE 
for the purpose of identifying, locating, 
and removing removable aliens. 
However, the system may be used for 
any other law enforcement or other

appropriate purpose, including criminal 
law enforcement.

The limitation on use of the system 
for administrative enforcement applies 
to the information received by the 
Service from benefit granting agencies 
regarding aliens, not to the Service 
systems of records such as ASVI from 
which SAVE draws its verification 
information with which to respond to 
benefit granting agencies. Authorized 
use of Service record systems for proper 
purposes, such as the removal of 
unauthorized aliens, is unaffected by 
this limitation. In addition, this 
regulatory limitation on use of 
information does not waive any civil or 
criminal consequence of a false 
representation that may apply to any 
person. Nor does it affect any duty 
placed by Federal law on any Federal, 
State, or local entity to report to the 
Service aliens who are known to be 
present in the United States in violation 
of the Act, but those reports shall be 
made by means other than SAVE.

Section 104.52 Evaluation of SAVE
Benefit granting agencies that 

participate in SAVE must cooperate 
with evaluations of the program to 
ensure its continued accuracy and 
fairness by providing assistance and 
information necessary for that purpose.

Subpart D—Verification Requiring Non- 
Service Information

A benefit granting agency’s 
determination whether an applicant is 
an eligible qualified alien may require 
information that is not contained in the 
records of the Service. This subpart 
provides verification procedures for 
those cases.
Section 104.60 Veteran and Active 
Duty Exception

Under 8 U.S.C. 1611, aliens who are 
not qualified aliens are not eligible for 
Federal public benefits. Under 8 U.S.C.
§ 1612(a)(1) and other sections of 
PRWORA, qualified aliens are not 
eligible for certain Federal public 
benefits, except as specifically provided. 
A similar (but not identical) statutory 
structure applies to State and local 
public benefits. The PRWORA 
specifically provides for the public 
benefit eligibility of certain qualified 
aliens, not otherwise eligible for the 
benefit, by virtue of past or present U.S. 
military service. This section provides 
procedures, in addition to the 
procedures normally applicable under 
this rule for verifying qualified alien 
status, for verifying whether the veteran 
and active duty exception applies to an 
applicant. The information in this 
section was provided by the Department
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of Defense and was previously 
published in Exhibit B of Attachment 6 
to the Interim Guidance.

Section 104.61 Credited Quarters of 
Qualifying Work

Certain aliens lawfully admitted for 
permanent residence, who are not 
otherwise eligible for certain public 
benefits, may be eligible qualified aliens 
by virtue of their work history in the 
United States. As discussed in Exhibit A 
to Attachment 6 to the Interim 
Guidance, the Social Security 
Administration ("SSA") is the primary 
source of work history information and 
SSA has developed an automated 
system to assist in meeting the difficult 
challenge of verifying this criterion.
This section does not attempt to provide 
specific procedures, but requires or 
authorizes (depending on whether the 
benefit is Federal) benefit granting 
agencies to use such means of 
verification as are available through 
SSA.

Section 104.62 Section 289 Exception

Section 289 of the Act allows certain 
American Indians born in Canada to 
enter the United States freely. Section 
5303 of the Balanced Budget Act of 
1997, Pub. L. 105-33, and section 505 
of the Agricultural Research, Extension, 
and Education Reform Act of 1998 
(“AREERA"), Pub. L. 105-185, signed 
into law by President Clinton on June 
23, 1998, exempts those Indians from 
PRWORA’s limitations on alien 
eligibility for certain Federal public 
benefits (Supplemental Security Income 
("SSI”), Food Stamps, and Medicaid). 8 
U.S.C. 1612(a)(2)(G)(i), (b)(2)(E). Section 
104.62 of the rule provides verification 
methods for determining whether this 
exception applies to an alien applicant. 
Since section 289 aliens do not have to 
be qualified aliens for this exception to 
apply, and since they may or may not 
carry evidence of alien registration, the 
document examination requirements are 
somewhat different. If Service 
documentation is presented, it should 
be verified using SAVE, to the same 
extent the benefit granting agency uses 
SAVE for other applicants. Note that 
this section applies only to alien 
applicants for Federal public benefits to 
which section 289 status is relevant. If 
the application is for any other public 
benefit, whether an alien applicant is a 
section 289 Indian is irrelevant. The 
eligibility for any public benefit under 
PRWORA of an applicant attesting to 
U.S. nationality should be verified as 
provided in Subpart B.

Section 104.63 Members of Indian 
Tribes

A similar exception to the section 289 
exception applies to members of 
federally recognized Indian tribes. Since 
qualified alien status is irrelevant to this 
exception, there is no need to examine 
or verify alien registration 
documentation. Instead, proof of tribal 
membership is the qualifying factor, and 
documentary evidence of that 
membership should be examined. . A 
list of Indian tribes, and a list of tribal 
government contacts, may be obtained 
upon request to the Office of Tribal 
justice within the Department of justice.

Note that as with the section 289 
exception, the special procedures 
relating to Indians apply only to alien 
applicants for the Federal public 
benefits (SSI, Food Stamps, and 
Medicaid) to which Indian status is 
relevant to determining eligibility under 
PRWORA. If the application is for a 
different benefit, eligibility under 
PRWORA should be verified using 
normai procedures applicable to other 
alien applicants. The eligibility for any 
public benefit under PRWORA of an 
applicant attesting to U.S. nationality 
should be verified as provided in 
Subpart B.

Section 104,64 Lawful Residence
Eligibility for certain Federal public 

benefits requires lawful residence in the 
United States, either at the time of 
application or at some earlier date. For 
example, PRWORA’s limitation of 
qualified alien eligibility for Food 
Stamp or SSI benefits, 8 U.S.C.
1612(a) (1), does not apply to blind or 
disabled qualified aliens who were 
lawfully residing in the United States on 
August 22, 1996, and who (for Food 
Stamp eligibility) are receiving benefits 
or assistance for disability as defined by 
the Food Stamp Act of 1977, 7 U.S.C, 
2012(r). As amended effective 
November 1, 1998, by AREERA, 
PRWORA does not render ineligible for 
Food Stamps qualified aliens who were 
lawfully residing in the United States on 
August 22, 1996, and were 65 years of 
age or older, or qualified aliens who are 
children under 18 years of age and were 
lawfully residing in the United States on 
August 22, 1996. In addition, Hmong or 
Highland Laotians are eligible for Food 
Stamps: they must be lawfully residing 
in the United States, but do not need to 
be qualified aliens.

Although qualified aliens who are 
residing in the United States (with the 
exception of some aliens who are 
qualified aliens by virtue of being 
victims of domestic violence) are by 
virtue of their qualified alien status

.lawfully residing, the universe of 
qualified aliens does not include all 
aliens who may be lawful residents. 
Furthermore, the different dates that 
apply to PRWORA eligibility reduce the 
potential applicability of a qualified 
alien determination to lawful residence; 
for example, an alien could be lawfully 
residing but not a qualified alien on 
August 22, 1996, and could have 
adjusted status since then to a qualified 
alien status. Nor are all aliens who are 
lawfully present in the United States 
necessarily residing here (B-l/B-2 
visitors, for example).

For this reason, § 104.1 defines an 
alien "lawfully residing in the United 
States” for verification purposes as an 
alien who on the date in question is 
lawfully present (also defined in § 104.1 
by incorporating § 103.12) and who 
maintains his or her residence in the 
United States. Section 101(a)(33) of the 
Act. as incorporated in this rule by 8 
CFR 1.1(a), provides the applicable 
definition of ‘residence’: "the place of 
general abode; the place of general 
abode of a person means his principal, 
actual dwelling place in fact.”

Section 104.64 explains how to verify 
lawful residence when it is necessary to 
do so. The normal procedures for 
qualified alien status through 
attestation, document review, and SAVE 
inquiry will apply. Although qualified 
alien status and lawful residence are not 
the same, of course, they are close 
enough that for the purposes of efficient 
verification the rule does not require 
additional proof of lawful residence if 
the benefit granting agency verifies that 
the applicant is a qualified alien on the 
date when he or she also must be 
lawfully residing. The exception is 
victims of domestic violence; because 
that situation is not directly related to 
immigration status, an applicant who is 
a qualified alien as verified through the 
§ 104,48 procedures, and not by reason 
of immigration status, must separately 
show lawful residence if lawful 
residence is a criterion of eligibility 
under PRWORA.

In some cases, eligibility may depend 
upon a determination of lawful 
residence that differs from the qualified 
alien determination (that is, if the alien 
applicant is a qualified alien by virtue 
of "battered alien" status, the applicant 
is a qualified alien as of the date of 
application but must have been lawfully 
residing on August 22, 1996 or some 
other relevant date, or the applicant is 
not a qualified alien but may still be 
eligible if he or she lawfully resides in 
the United States (for example, a Hmong 
or Highland Laotian applicant for Food 
Stamps who is not a qualified alien)). In 
such cases, the benefit granting agency
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must verify lawful residence by (1) 
verifying lawful presence as of the 
relevant date through the normal alien 
verification process including, if 
necessary, additional inquiry to the 
Service; and (2) verifying residence as of 
the relevant date. The proposed rule 
cross-references and incorporates the 
list of acceptable evidence establishing 
proof of residence developed for the 
purpose of determining Temporary 
Protected Status and set forth at 8 CFR 
244.9(a)(2). Note that, unlike Temporary 
Protected Status, the evidence of 
residence should show residence on the 
relevant date; the applicant does not 
need to demonstrate “continuous 
residence.’’

Section 104.65 Hmong or Highland 
Laotians

Section 508 of AREERA reestablishes 
(effective November 1, 1998) the 
eligibility of Hmong or Highland 
Laotians, and individuals with a 
qualifying familial relationship with a 
Among or Highland Laotian, for Food 
Stamps to the extent PRWORA had 
rendered any such individuals 
ineligible. This rule defines Hmong or 
Highland Laotian consistent with 
section 508 in § 104.1 and provides a 
verification procedure in § 104.65 for 
Food Stamp applicants claiming 
eligibility on this basis (U.S. citizens of 
Hmong or Highland Laotian ethnic 
origin should be verified in tbe same 
manner as any other U.S. citizen 
applicant). Note, however, that the 
definition of Hmong or Highland 
Laotian includes U.S. citizen Hmong or 
Highland Laotians, which could be 
relevant in the case of an alien applicant 
claiming eligibility by virtue of a 
familial relationship with a Hmong or 
Highland Laotian who is not himself or 
herself the applicant.

As alien Hmong or Highland Laotians 
do not have immigration statuses 
unique to them, providing a workable 
and efficient verification method is 
difficult. Section 104.65 is something of 
a “place-holder’’ that gives benefit 
granting agencies the flexibility and 
discretion to use what means they 
determine are reasonably calculated to 
verify that the applicant is a Hmong or 
Highland Laotian. If possible, the 
Service will provide additional 
guidance to benefit providers based on 
its further review of this category. 
Similarly, the rule leaves verification of 
qualifying familial relationships to the 
best discretion of the benefit granting 
agency.

This section reflects two statutory 
interpretations of AREERA that the 
Service has made for verification 
purposes after consultation with the

U.S. Department of Agriculture. The 
first is that the benefit granting agency 
does not have to verify that a Hmong or 
Highland Laotian, or a qualifying family 
member, is a qualified alien. In light of 
section 509 of AREERA’s amendment of 
8 U.S.C. 1613(d) to provide that 8 U.S.C. 
1611(a) does not apply to Hmong and 
Highland Laotian Food Stamp 
applicants, this rule does not require 
verification that the Hmong or Highland 
Laotian is a qualified alien (although a 
Hmong or Highland Laotian applicant 
must lawfully reside in the United 
States).

Second, section 508 of AREERA’s 
extension of eligibility to the 
unremarried surviving spouse of “such 
an individual who is deceased’’ (i.e.. a 
Hmong or Highland Laotian individual) 
presents a complication because of the 
statutory criterion that the individual be 
“lawfully residing in the United States. " 
Obviously, deceased individuals cannot 
be said to be residing in the United 
States, whether lawfully or not. The 
question is whether the individual had 
to have been lawfully residing in tbe 
United States at any time before bis or 
ber death. In light of the remedial 
intention of AREERA, the Service has 
interpreted the statute for verification 
purposes not to require any such 
determination, and this interpretation is 
reflected in the second sentence of 
section 104,1's definition of Hmong or 
Highland Laotian. Section 104.65 
requires the benefit granting agency to 
determine the existence of a qualifying 
familial relationship with a living or 
deceased Hmong or Highland Laotian, 
but it does not require a family member 
applicant claiming derivative eligibility 
for Food Stamps through a Hmong or 
Highland Laotian to show that the 
family member applicant is lawfully 
residing in the United States or is a 
qualified alien (of course, all non- 
PWORA Food Stamp eligibility criteria 
applicable to residence, income, or 
other factors continue to apply).

Regulatory Flexibility Act
The Attorney General has reviewed 

this rule in accordance with the 
Regulatory Flexibility Act, 5 U.S.C. 
605(b), and, by approving it, certifies 
that this rule will not have a significant 
economic impact on a substantial 
number of small entities. State or local 
public benefit granting agencies, 
including any that may be small 
entities, have the option not to use these 
verification procedures if they consider 
them to be economically burdensome. 
Economically significant Federal public 
benefits are normally administered by 
Federal or State government agencies, 
which are not small entities. Nonprofit

charitable institutions are exempted 
from verification requirements under 
this rule. By providing effective means 
of detecting and deterring false claims to 
public benefits, the rule is designed to 
provide economic benefits to benefit 
granting agencies. No significant 
economic impact on a substantial 
number of small entities caused by any 
verification requirement relating to 
Federal public benefits has been 
identified.

Unfunded Mandates Reform Act

This rule will not result in the 
expenditure by State, local, or tribal 
governments in the aggregate, or by the 
private sector, of $100 million or more 
in any one 1 year, and it will not 
significantly or uniquely affect small 
governments. Therefore, no actions were 
deemed necessary under the provisions 
of the Unfunded Mandates Reform Act 
of 1995. In its analysis of 
intergovernmental mandates resulting 
from PRWORA, the Congressional 
Budget Office (“CBO ”) questioned 
whether PRWORA’s verification 
requirements are mandates at all, given 
the broad flexibility afforded states to 
offset any additional costs of 
verification. In any case, CBO stated that 
the estimated direct total cost of 
PRWORA’s mandates is less than $50 
million. H.R, Rep. No. 104-651, 
reprinted in 1996 U.S.C.C.A.N. 2183, 
2598-99.

Small Business Regulatory Enforcement 
Fairness Act of 1996

This rule is not a major rule as 
defined in section 251 of the Small 
Business Regulatory Enforcement 
Fairness Act of 1996, 5 U.S.C. 804(2), It 
is not possible at this time to quantify 
the annual economic effect of the rule 
with specificity. However, the Attorney 
General has no reasonable basis at this 
time to find that it is likely to result in 
an annual effect on the economy of $ 100 
million or more. The rule will not result 
in major increases in costs or prices, or 
cause significant adverse economic 
effects as defined by 804(2).

Executive Order 12866 Regulatory 
Planning and Review

This regulation has been drafted and 
reviewed in accordance with Executive 
Order 12866, § 1 (b). The Principles of 
Regulation. The Department of Justice 
has determined that this rule is a 
“|s]ignificant regulatory action” under 
Executive Order 12866. §3(f). 
Accordingly, this rule has been 
reviewed by the Office of Management 
and Budget (“0MB”).
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Executive Order 12612 Federalism
This rule does not have sufficient 

federalism implications to warrant the 
preparation of a Federalism Assessment. 
The rule will benefit the states by 
providing them with means of 
protecting their treasuries from the 
burden of providing public benefits to 
aliens who are not eligible to receive 
them. The burdens on the states under 
this rule are the requirements (a) to use 
the verification procedures provided to 
determine eligibility for Federal public 
benefits, including enrollment in the 
SAVE program, beginning no later than 
the date that is 24 months after the date 
of promulgation, and (b) if they choose 
to verify eligibility under Federal law 
for State and local public benefits, to do 
so using the verification procedures 
provided, either entirely or in part. 
These requirements simply incorporate 
and apply PRWORA's substantive 
statutory limitations on alien public 
benefit eligibility, which are an exercise 
of the authority to regulate immigration 
reserved exclusively to the Federal 
Government. In addition, states that 
determine eligibility for a number of 
major Federal public benefits, such as 
Food Stamps and Aid to Families with 
Dependent Children (now TANF), are 
already participants in, and familiar 
with the SAVE program under the 
verification obligations applicabie to 
those programs under IRC A since 1986. 
The rule has been drafted so as to give 
the states the maximum flexibility of 
action consistent with the requirements 
of Federal law.

Executive Order 12988 Civil Justice 
Reform

This rule meets the applicable 
standards set forth in section 3(a) and 
3(b)(2) of Executive Order 12988.

Paperwork Reduction Act of 1995
The provisions contained in this 

rulemaking will have an information 
collection burden on the public. 
Specifically, §§ 104.2, 104.3, 104.4, 
104.6, 104.10, 104.20, 104.21, 104,22, 
104.23, 104.24, 104,26, 104,27, 104.30, 
104.41, 104,45, 104.46, 104.47, 104.48, 
104.52, 104.60, 104,61, 104.62, 104.63, 
104.64, and 104.65 potentially impose a 
paperwork burden on benefit granting 
agencies. The Department of justice is 
assuming a 1-hour reporting burden 
associated with this rule because the 
implementation of the information 
collections, as appropriate, under this 
rulemaking will be the responsibility of 
the benefit granting agency. Affected 
entities are provided the opportunity to 
submit to the Service comments that 
relate to any information collections

that may result from the requirements 
and guidance contained in this 
rulemaking. Any information 
collections resulting from this 
rulemaking are subject to review by 
0MB under the Paperwork Reduction 
Act of 1995.

Accordingly, the agency solicits 
public comments on any information 
collection requirements in order to:

(1) Evaluate whether the proposed 
collection of information is necessary 
for the proper performance of the 
functions of the agency, including 
whether the information will have 
practical utility;

(2) Evaluate the accuracy of the 
agency 's estimate of the burden of the 
proposed collection of information, 
including the validity of the 
methodology and assumptions used;

(3) Enhance the quality, utility, and 
clarity of the information to be 
collected; and

(4) Minimize the burden of the 
collection of information on those who 
are to respond, including through the 
use of appropriate automated, 
electronic, mechanical, or other 
technological collection techniques or 
other forms of information technology, 
e.g., permitting electronic submission of 
responses.

Organizations and individuals 
desiring to submit comments on the 
information collection requirements 
shouid direct them to the Office of 
Information and Regulatory Affairs, 
0MB, Room 10235, New Executive 
Office Building, Washington, DC 20503; 
Attention: Desk Officer for the 
Immigration and Naturalization Service.

As required by section 3507(d) of the 
Paperwork Reduction Act of 1995, Pub, 
L. 104-13, the Service has submitted a 
copy of this proposed rule to 0MB for 
its review of the information collection 
requirements.

0MB is required to make a decision 
concerning the collection of information 
contained in this proposed regulation 
between 30 and 60 days after 
publication of this document in the 
Federal Register. Therefore, a comment 
to 0MB is best assured of having its fuii 
effect if 0MB receives it within 30 days 
of publication. This does not affect the 
deadline for the public to comment to 
the Service on the proposed regulation.

List of Subjects in 8 CFR Part 104
Administrative practice and 

procedure. Aliens, Disability benefits. 
Food assistance programs. Education, 
Grant programs. Housing, Immigration, 
Indians, Intergovernmental relations. 
Loan programs. Public assistance 
programs. Social security. Veterans.

Accordingly, part 104 of chapter I of 
title 8 of the Code of Federal 
Regulations is proposed to be added as 
follows:

PART 104—VERIFICATION OF 
ELIGIBILITY FOR PUBLIC BENEFITS

Subpart A—General
Sec.
104.1 Definitions.
104.2 Requirement to verify eligibility for 

Federal public benefit.
104.3 Option to verify eligibility for State or 

local public benefit.
104.4 Verification in order to determine 

nature of benefit.
104.5 Determination made by benefit 

granting agency.
104.6 Contesting an adverse determination.
104.7 Nonexclusivity of procedures.
104.8 Enforcement.
104.9 Inapplicability to certain programs.
104.10 Verification requirement for certain 
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Subpart A—General

§104.1 Definitions.
As used in this part, the term:
Amerasian immigrant means an alien 

who has been lawfully admitted for 
permanent residence pursuant to 
section 584 of the Foreign Operations, 
Export Financing, and Related Programs 
Appropriations Act of 1988, as 
contained in Pub. L. 100-202, as 
amended.

(1) This provision authorizes the 
lawful admission for permanent 
residence of a resident of Vietnam as of 
December 22, 1987 who establishes to 
the satisfaction of the Service that he or 
she is admissible under the Act as 
provided by section 584(a)(2), and that 
he or she;

(1) Was born in Vietnam after January 
1, 1962, and before January 1, 1976, and 
was fathered by a citizen of the United 
States (this alien is referred to as the 
"principal alien");

(ii) Is the spouse or child of a 
principal alien who accompanies, or 
follows to join, the principal alien; or

(iii) Is the natural mother of a 
principal alien (or the spouse or child 
of such mother), or has acted in effect 
as the principal alien’s mother, father, 
or next-of-kin (or is the spouse or child 
of such an alien), and is accompanying, 
or following to Join, the principal alien, 
has a bona fide relationship with the 
principal alien similar to that which 
exists between close family members, 
and whose admission is necessary for 
humanitarian purposes or to assure 
family unity.

(2) As an alien lawfully admitted for 
permanent residence under the Act, an 
Amerasian immigrant from Vietnam is a 
qualified alien.

Applicant means any individual 
applying to receive or to continue to 
receive a public benefit, or and any 
individual subject to a reverification of 
eligibility for a public benefit that is 
required by applicable law or policy 
pertaining to the public benefit. The 
applicant to be verified is the individual 
who will receive the public benefit 
should the application be granted. A 
person applying for a public benefit on 
behalf of another, representing an 
individual seeking a public benefit, or 
seeking to facilitate an individual's 
application is not an applicant unless 
that person is seeking a public benefit 
for himself or herself.

ASV/means the Service system of 
records named the Alien Status 
Verification Index (Justice/lNS-009).

Benefit granting agency means any 
Federal, State, or local government 
agency, or its contractor, agent, grantee, 
or designee (other than a nonprofit

charitable organization), that provides 
the eligibility of applicants for any 
public benefit.

Community program necessary for 
protection of life or safety. (1) This term 
means a public benefit comprising a 
program, service, or assistance that:

(1) Delivers in-kind services at the 
community level, including through 
public or private nonprofit agencies;

(ii) Does not condition the provision 
of assistance, the amount of assistance 
provided, or the cost of assistance 
provided on the individual recipient's 
income or resources; and

(iii) Is necessary for the protection of 
life or safety.

(2) The term includes all public 
benefits, including but not limited to the 
following as long as they meet 
requirements in paragraphs (l)(i), (ii), 
and (iii) of this definition: crisis 
counseling and intervention programs, 
services, and assistance relating to child 
protection, adult protective services, 
violence and abuse prevention, victims 
of domestic violence or other criminal 
activity, or treatment of mental illness 
or substance abuse; short-term shelter or 
housing assistance for the homeless, for 
victims of domestic violence, or for 
runaway, abused, or abandoned 
children; programs, services, or 
assistance to help individuals during 
periods of heat, cold, or other adverse 
weather conditions; soup kitchens, 
community food banks, senior nutrition 
programs such as meals on wheels, and 
other such community nutritional 
services for persons requiring special 
assistance; medical and public health 
services (including treatment and 
prevention of diseases and injuries) and 
mental health, disability, or substance 
abuse assistance; and activities designed 
to protect the life and safety of workers, 
children and youths, or community 
residents.

Cuban and Haitian entrant means:
(1) Any alien who has ever been 

granted parole status as a Cuban/Haitian 
entrant (Status Pending) or who has ever 
been granted any other special status 
subsequently established under the 
immigration laws for nationals of Cuba 
or Haiti, regardless of the status of the 
alien at the time the alien is an 
applicant; or

2) Any alien who is a national of 
Cuba or Haiti and

(i) Was paroled into the United States 
and has not acquired any other status

, under the Act;
(ii) Is the subject of removal 

proceedings under the Act or has an 
application for asylum pending with the 
Service; and

(iii) With respect to whom a final 
order of removal has not been entered.

Eligible qualified alien means a 
qualified alien who is not ineligible 
under 8 U.S.C. section 1601 etseq.. for 
the public benefit sought.

Exempt Federal public benefit means 
the following Federal public benefits:

(1) Assistance for health care items 
and services that are necessary for the 
treatment of an emergency medical 
condition and are not related to an 
organ transplant procedure:

(2) Short-term, non-cash, in-kind 
emergency disaster relief;

(3) Public health assistance (not 
including any assistance under title XIX 
of the Social Security Act, 42 U.S.C, 
section 1396 et seq.). for immunizations 
with respect to immunizable diseases 
and for testing and treatment of 
symptoms of communicable diseases 
(whether or not such symptoms are 
caused by a communicable disease);

(4) A community program necessary 
for protection of life or safety;

(5) Medical assistance under title XIX 
of the Social Security Act, 42 U.S.C. 
section 1396b(v)(3), or any successor 
program to such title, for care and 
services that are necessary for the 
treatment of an emergency medical 
condition (as defined in 42 U.S.C. 
section 1396b(v)(3)) of the alien 
involved and that are not related to an 
organ transplant procedure, if the alien 
involved otherwise meets the eligibility 
requirements for medical assistance 
under the State plan approved under 
such title (other than the requirement of 
the receipt of aid or assistance under 
title IV of the Social Security Act, 42 
U.S.C. section 601 etseq.. supplemental 
security income benefits under title XVI 
of the Social Security Act, 42 U.S.C. 
section 1381 etseq,, or a State 
supplementary payment);

(6) Programs for housing or 
community development assistance or 
financial assistance administered by the 
Secretary of Housing and Urban 
Development, any program under title V 
of the Housing Act of 1949, 42 U.S.C, 
section 1471 etseq., or any assistance 
under section 306C of the Consolidated 
Farm and Rural Development Act, 7
u s e. section 1926C, to the extent the 
alien was receiving such a benefit on 
August 22, 1996:

(7) Any benefit payable under Title II 
of the Social Security Act. 42 U.S.C, 
section 401 etseq., to which entitlement 
is based on an application filed on or 
before November 30, 1996, or that is 
payable to an alien who is lawfully 
present in the United States;

(8) Any benefit the nonpayment of 
which would contravene an 
international agreement described in 
section 233 of the Social Security Act,
42 U.S.C. section 433 (an agreement
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establishing totalization arrangements 
between the social security system of 
the United States and that of any foreign 
country that establishes entitlement to 
and the amount of old-age, survivors, 
disability, or derivative benefits based 
on an individual’s coverage under both 
systems);

(9) Any benefit the nonpayment of 
which would be contrary to section 202 
of the Social Security Act, 42 U.S.C. 
section 402 (t):

(10) Any benefit payable under title 
XVlIl of the Social Security Act (relating 
to the Medicare program) to an alien 
who is lawfully present in the United 
States, provided that with respect to any 
benefit payable under part A of such 
title, that the alien was authorized to be 
employed with respect to any wages 
attributable to employment that which 
are counted for purposes of eligibility 
for such benefits; or

(11) Any benefit payable under the 
Railroad Retirement Act of 1974 or the 
Railroad Unemployment Insurance Act 
to an alien who is lawfully present or to 
an alien residing outside the United 
States.

Exempt State or local public benefit 
means any State or local public benefit 
constituting:

(1) Assistance for health care items 
and services that are necessary for the 
treatment of an emergency medical 
condition and are not related to an 
organ transplant procedure;

(2) Short-term, non-cash, in-kind 
emergency disaster relief;

(3) Public health assistance for 
immunizations with respect to 
immunizable diseases and for testing 
and treatment of symptoms of 
communicable diseases (whether or not 
such symptoms are caused by a 
communicable disease);

(4) A community program necessary 
for protection of life or safety; or

(5) Any benefit for which an alien 
who is not lawfully present in the 
United States is eligible through the 
enactment of a State law after August 
22, 1996, affirmatively providing for 
such eligibility.

Federal public benefit. (1) This term 
means:

(i) Any grant, contract, loan, 
professional license, or commercial 
license provided by an agency of the 
United States or by appropriated funds 
of the United States; or

(ii) Any retirement, welfare, health, 
disability, public or assisted housing, 
post-secondary education, food 
assistance, unemployment benefit, or 
any other similar benefit for which 
payments or assistance are provided to 
an individual, household, or family 
eligibility unit by an agency of the

United States or by appropriated funds 
of the United States.

(2) The term does not include:
(i) Any contract, professional license, 

or commercial license for a 
nonimmigrant whose visa for entry is 
related to such employment in the 
United States, or for a citizen of a freely 
associated state (the Republic of Palau, 
the Federated States of Micronesia, and 
or the Republic of the Marshall Islands) 
if section 141 of the applicable compact 
of free association approved in Public 
Laws 99-239 or 99-99-658 (or a 
successor provision) is in effect;

(ii) Any benefit for an alien who as a 
work authorized nonimmigrant or as an 
alien lawfully admitted for permanent 
residence under the Act qualified for 
such benefit and to whom the United 
States under a reciprocal treaty 
agreement is required to pay the benefit; 
or

(iii) Police, fire, ambulance, 
transportation (including paratransit), 
sanitation, or other regular, widely 
available public services or 
accommodations.

Hmong or Highland Laotian means 
any individual who is lawfully residing 
in the United States, and who was a 
member of a Hmong or Highland 
Laotian tribe at the time that the tribe 
rendered assistance to U S. personnel by 
taking part in a military or rescue 
operation during the Vietnam era (as 
defined by 38 U.S.C. 101). A deceased 
Hmong or Highland Laotian is any 
deceased individual who was a member 
of a Hmong or Highland Laotian tribe at 
the time that the tribe rendered 
assistance to U.S. personnel by taking 
part in a military or rescue operation 
during the Vietnam era (as defined by 
38 U.S.C. 101).

Identification document means a 
document made or issued by or under 
the authority of the United States 
Government, a state, political 
subdivision of a state, a foreign 
government, political subdivision of a 
foreign government, an international 
governmental or an international quasi- 
governmental organization that which, 
when completed with information 
concerning a particular individual, is of 
a type intended or commonly accepted 
for the purpose of identification of 
individuals.

Indian tribe means a federally 
recognized Indian tribe, band, nation, or 
other organized group or community, as 
defined by 25 U.S.C. 450b(e).

Lawfully present in the United States 
has the meaning provided by § 103.12 of 
this chapter.

Lawfully residing in the United States 
means lawfully present in the United

States with residence in the United 
States.

Nonprofit charitable organization 
means an organization that is organized 
and operated:

(1) For purposes other than making 
gains or profits for the organization, its 
members or shareholders, and is 
precluded from distributing any gains or 
profits to its members, or shareholders; 
and

(2) For charitable purposes, including 
relief of the poor and distressed or of the 
underprivileged, advancement of 
religion, or advancement of education.

Primary verification means automated 
access by a benefit granting agency to 
ASVI for the purpose of verifying an 
alien applicant’s immigration status to 
determine eligibility for a public benefit.

Public benefit means either a Federal 
public benefit or a State or local public 
benefit.

Qualified alien means an alien who, 
at the time the alien applies for, 
receives, or attempts to receive a public 
benefit, is:

(1) An alien lawfully admitted for 
permanent residence under the Act;

(2) An alien granted asylum under 
section 208 of the Act;

(3) A refugee admitted to the United 
States under section 207 of the Act;

(4) An alien paroled into the United 
States under section 212(d)(5) of the Act 
for a period of at least 1 year;

(5) An alien whose deportation is 
being withheld under section 243(h) of 
the Act as in effect prior to April 1,
1997, or whose removal is being 
withheld under section 241 (b) (3) of the 
Act;

(6) An alien granted conditional entry 
under section 203(a)(7) of the Act as in 
effect prior to April 1, 1980;

(7) An alien who is a Cuban and 
Haitian entrant; or

(8) An alien who (or whose child or 
parent) has been battered or subjected to 
extreme cruelty in the United States and 
otherwise satisfies the requirements of 8 
U.S.C. 1641(c).

SA VE means the Service’s Systematic 
Alien Verification for Entitlements 
program. SAVE is an intergovernmental 
information-sharing initiative designed 
to aid a benefit granting agency in 
determining an alien applicant’s 
immigration status. SAVE includes 
primary verification and secondary 
verification. SAVE may be offered by 
the Service to users, other than those 
required or authorized to use SAVE by 
this part, to the extent the Service is 
authorized or required to do so by other 
applicable law.

Secondary verification means 
verification services offered by the 
Service as part of SAVE, other than
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primary verification. Secondary 
verification is performed after primary 
verification, if the information received 
by the benefit granting agency through 
primary verification is insufficient for it 
to determine that an alien applicant is 
eligible for a public benefit. As 
authorized by the Service pursuant to 
§ 104.47 of this part, in some cases 
secondary verification may be 
performed without prior completion of 
primary verification. Secondary 
verification may include either 
automated queries to the Service that do 
not involve direct access by the benefit 
granting agency to ASVl. or the 
submission to the Service of written 
requests for information that may be 
accompanied by copies of relevant 
documents presented by the applicant.

State or local public benefit.
(1) This term means:
(1) Any grant, contract, loan, 

professional license, or commercial 
license provided by an agency of a State 
or local government or by appropriated 
funds of a State or local government; or

(ii) Any retirement, welfare, health, 
disability, public or assisted housing, 
post-secondary education, food 
assistance, unemployment benefit, or 
any other similar benefit for which 
payments or assistance are provided to 
an individual, household, or family 
eligibility unit by an agency of a State 
or local government or by appropriated 
funds of a State or local government.

(2) The term does not include;
(i) Any contract, professional license, 

or commercial license for a 
nonimmigrant whose visa for entry is 
related to such employment in the 
United States, or for a citizen of a freely 
associated state (the Republic of Palau, 
the Federated States of Micronesia, or 
the Republic of the Marshall Islands) if 
section 141 of the applicable compact of 
free association approved in Public 
Laws 99-239 or 99-658 (or a successor 
provision) is in effect;

(ii) Any benefit for an alien who as a 
work authorized nonimmigrant or as an 
alien lawfully admitted for permanent 
residence under the Act qualified for 
such benefit and to whom the State or 
local government is required to pay the 
benefit under a reciprocal treaty 
agreement of the United States;

(iii) Any Federal public benefit; or
(iv) Police, fire, ambulance, 

transportation (including paratransit), 
sanitation, or other regular, widely 
available public services or 
accommodations,

§ 104.2 Requirement to verify eiigibiiity for 
Federai pubiic benefit.

Except as otherwise specifically 
provided by this part 104.10, a benefit

granting agency providing a Federal 
public benefit (other than an exempt 
Federal public benefit) shall verify that 
an applicant in the United States is a 
national of the United State or eligible 
qualified alien, using the procedures 
provided in subparts B, C, and D 
beginning no later than the date that is 
24 months after the date of 
promulgation of this part, A Federal 
agency providing a Federal public 
benefit shall make all reasonable efforts 
to comply with this part beginning on 
the earliest possible date prior to the 24- 
month deadline.

§ 104.3 Option to verify eligibility for State 
or local public benefit.

A benefit granting agency determining 
eligibility for a State or local public 
benefit, other than an exempt State or 
local public benefit, may verify using 
the procedures provided in subpart B 
that an applicant in the United States is 
a national of the United States, an 
eligible qualified alien, or is a 
nonimmigrant or an alien paroled into 
the United States under section 
212(d)(5) of the Act for less than 1 year 
who is eligible to receive the State or 
local public benefit. A benefit granting 
agency that uses the procedures 
provided in subpart B for all alien 
applicants for a State or local public 
benefit may use the verification 
procedures provided in subpart C for all 
alien applicants for that benefit, and 
may use the procedures provided in 
subpart D to the extent they are 
necessary to determine the eligibility of 
any alien applicant.

§ 104.4 Verification in order to determine 
nature of benefit.

A benefit granting agency may use the 
procedures provided in subpart B to 
determine whether, as regards an 
applicant, a benefit is a public benefit, 
or whether a public benefit is an exempt 
Federal public benefit or an exempt 
State or local public benefit, to the 
extent those determinations depend 
upon the status of the applicant. A 
benefit granting agency that uses the 
procedures provided in subpart B to 
make such a determination regarding an 
applicant may use the verification 
procedures provided in subpart C for 
that applicant.

§ 104.5 Determination made by benefit 
granting agency.

All determinations as to eligibility of 
an applicant for a public benefit, 
whether interim or final, shall be made 
by the benefit granting agency. The role 
of the Service in determining the 
eligibility of the applicant for the public 
benefit shall be limited to providing 
relevant information from the records of

the Service to the benefit granting 
agency for its use in determining 
eligibility.

§ 104.6 Contesting an adverse 
determination.

(a) Written notice of denial. If a 
benefit granting agency denies a public 
benefit to an applicant on the basis of 
information provided by the Service 
under this part, the benefit granting 
agency shall provide written notice to 
the applicant. The notice shall inform 
the applicant that the denial was based 
upon the applicant’s immigration status 
and shall provide information to the 
applicant on how to contact the Service 
to provide additional oral or written 
information if the applicant believes the 
information provided by the Service to 
be erroneous. The notice shall also 
include sufficient information regarding 
the benefit granting agency and the 
benefit at issue, including a contact 
address and telephone number, to 
enable the applicant to fulfill the 
requirement of paragraph (b) of this 
section regarding notification to the 
Service of the identity of the benefit 
granting agency and of the public 
benefit denied. The notice shall also 
provide information on rights and 
procedures regarding appeal of the 
denial through the benefit granting 
agency to the extent the benefit granting 
agency deems appropriate pursuant to 
applicable law governing the public 
benefit at issue.

(b) Response to applicant queries. The 
Service shall provide a telephone 
number or other appropriate means by 
which an applicant may contact the 
Service with questions regarding a 
denial of benefits based upon Service 
information. If the applicant contacts 
the Service, the applicant must inform 
the Service of the identity of the benefit 
granting agency and of the public 
benefit denied, provide sufficient 
identifying information (including 
name, date of birth, and alien 
registration number (if applicable)) to 
enable the Service to contact the benefit 
granting agency regarding the 
applicant’s case, and may provide other 
oral or written information that the 
applicant believes relevant to 
verification of the applicant’s present 
immigration status according to Service 
records. Upon request of an applicant 
who has been denied a public benefit 
based upon information provided by the 
Service, the Service will review the 
accuracy of the information provided to 
the benefit granting agency and will 
respond to the applicant within 10 
business days after receiving the request 
and any supporting information 
supplied by the applicant with either
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the result of the review or, if more time 
is needed to research the case, a 
message to that effect including, if 
possible, an estimate of the time needed 
to complete the review. If the Service 
determines that information previously 
provided to the benefit granting agency 
regarding the applicant was erroneous, 
the Service shall provide corrected 
information.

(c) Service role in agency review. If the 
applicant contests in a timely manner a 
denial of a public benefit on the ground 
that Service information relied on by the 
benefit granting agency is erroneous, 
using appeal procedures provided by 
the benefit granting agency, the benefit 
granting agency shall contact the 
Service and provide to the Service any 
information provided by the applicant 
or otherwise known to the benefit 
granting agency that is relevant to the 
claim of Service error. The Service will 
review the information provided to the 
benefit granting agency regarding an 
applicant and will respond to the 
benefit granting agency within 10 
business days after receiving the contact 
and any relevant additional information 
with either the result of the review or,
if more time is needed to research the 
case, a message to that effect including, 
if possible, an estimate of the time 
needed to complete the review. The 
benefit granting agency shall not make 
a final determination as to the 
applicant’s appeal until it has received 
the response of the Service. Upon 
receipt of information from the Service 
indicating that Service information 
previously relied upon was erroneous, 
the benefit granting agency shall take 
into account the correction to the extent 
it is relevant to the applicant’s eligibility 
for the benefit.

(d) Nonexclusivity of procedures. 
Nothing in this section shall be 
construed to deny, abridge, limit, or 
adversely affect any right to notice and 
hearing regarding a denial of a public 
benefit that may be provided under 
applicable law by a benefit granting 
agency, or, except as specifically 
provided herein, otherwise to amend or 
modify any rights, remedies, 
procedures, or time limits applicable to 
review, reconsideration, or appeal of a 
benefit granting agency’s denial of a 
public benefit, including but not limited 
to any procedures regarding notice in a 
language other than English. Nothing in 
this section shall be construed to deny, 
abridge, limit, or otherwise adversely 
affect the right of any benefit granting 
agency or any person at any time to 
contact the Service to seek information 
or assistance regarding Service 
documents or any other matter within 
the jurisdiction of the Service, or the

ability of the Service to respond to such 
requests as may be authorized or 
required under applicable law by 
providing available information or 
assistance.

§ 104.7 Nonexclusivity of procedures.
Nothing in this part shall be 

construed to deny, abridge, limit, or 
adversely affect any right or privilege of 
any person under the Constitution or 
laws of the United States or of any State, 
including but not limited to any right 
under the Privacy Act, 5 U.S.C. § 552a, 
or the Freedom of Information Act, 5 
U.S.C. § 552, or any right not to be 
discriminated against on the basis of 
race, color, national origin, sex, religion, 
age, or disability. This part is intended 
to provide minimum requirements for 
verifying eligibility for public benefits 
under 8 U.S.C. 1601 et seq. It is not 
intended to supplant any provision of 
law or policy regarding eligibility for or 
the administration of any public benefit, 
including any provision for additional 
or supplemental procedures for the 
verification of eligibility, except that to 
the extent any Federal regulation or 
policy, or any provision of State law is 
directly inconsistent with this part, this 
part shall control. This part implements 
verification requirements relating to 
limitations on alien eligibility for public 
benefits, and exceptions to those 
limitations. Nothing in this part shall be 
construed as an entitlement or a 
determination of an applicant’s 
eligibility or fulfillment of the requisite 
requirements for any public benefit (for 
example, age, residence, disability, 
income).

§104.8 Enforcement.
This part provides no specific 

penalties for any failure by a benefit 
granting agency to comply with its 
provisions. Nothing in this part, 
however, shall be construed to deny or 
limit any right of:

(a) The Attorney General to enforce 8 
U.S.C. 1601 etseq. and this part by 
means of a civil action:

(b) Any person to take any action 
otherwise authorized by law against any 
benefit granting agency;

(c) The Service to report to an 
appropriate Federal or State 
governmental body any failure of a 
benefit granting agency to comply with 
this part; or

(d) The Service to limit or deny 
verification services to a benefit granting 
agency pursuant to § 104.44.

§104.9 Inapplicability to certain programs.
The requirements of this part do not 

apply to the following programs:
(a) Any program of foreign assistance;

(b) A basic public education;
(c) Benefits provided under the school 

lunch program under the National 
School Lunch Act. 42 U.S.C. 1751 et 
seq., or the school breakfast program 
under section 4 of the Child Nutrition 
Act of 1966, 42 U.S.C. 1773, to any 
individual who is eligible to receive free 
public education benefits under 
stateState or local law;

(d) Wages, pensions, annuities, and 
other earned payments to which an 
alien is entitled resulting from 
employment by, or on behalf of, a 
Federal. State, or local government 
agency that was not prohibited under 
the Act during the period of such 
employment or service, provided that 
the alien is not residing or present in the 
United States: or

(e) Benefits provided to an alien 
under laws administered by the 
Secretary of Veterans Affairs, provided 
that the alien is not residing or present 
in the United States.

§104.10 Verification requirement for 
certain nutrition programs.

A benefit granting agency providing 
Food Stamps shall comply with § 104.2 
of this subpart, except that the benefit 
granting agency shall not be required to 
use the procedures provided in subpart 
C. A benefit granting agency providing 
any public benefit identified in 8 U.S.C. 
§ 1615(b)(2) shall comply with § 104.3 
rather than § 104.2.

§§104.11-104.19 [Reserved].

Subpart B—Declaration of applicant 
and examination of documents.

§ 104.20 Scope of verification obligation.
A benefit granting agency may verify 

whether an applicant for a public 
benefit is a national of the United States, 
an eligible qualified alien, a 
nonimmigrant, or an alien paroled into 
the United States under section 
212(d)(5) of the Act for less than one 1 
year only to the extent that 
determination is relevant to the 
applicant’s eligibility for the public 
benefit. Determining whether an 
applicant for a Federal public benefit, 
other than an exempted Federal public 
benefit, is a national of the United States 
or an eligible qualified alien is relevant 
to the applicant’s eligibility for the 
Federal public benefit (except as 
specifically provided by this part) 
unless and until the benefit granting 
agency determines that the applicant is 
ineligible for the Federal public benefit 
for some other reason. In determining 
eligibility for a public benefit, the 
benefit granting agency may use its own 
discretion as to the sequence or timing 
of verification under this part, as
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compared to other steps in determining 
eligibility, so as to minimize the burden 
on the agency and the applicant, as long 
as the discretion is exercised in a 
nondiscriminatory manner. A benefit 
granting agency shall verify an 
applicant's eligibility for a public 
benefit under this part without regard to 
the sex, color, race, religion, national 
origin (except to the extent specifically 
authorized by Sections 104.1 or 104.62), 
or disability of the applicant.

§ 104.21 Written declaration of applicant.
A benefit granting agency shall 

require from an applicant for a public 
benefit (other than an exempted Federal 
public benefit or an exempted State or 
local public benefit) a declaration in 
writing, under penalty of law, stating 
whether the applicant is a national of 
the United States, If the applicant is an 
unemancipated minor under 18 years of 
age or an adult who is not competent to 
execute the declaration, the written 
declaration as to the applicant’s 
nationality shall be executed by a 
parent, legal guardian, or other person 
legally qualified to act on behalf of the 
applicant.

§ 104.22 Evidence of alien registration.
Except as specifically provided by 

this part, an applicant who has not 
attested to being a U.S. national of the 
United States must present to the 
benefit granting agency the applicant's 
most recent evidence of alien 
registration issued by the Service, as 
listed in Section 264.1 (b) of this chapter. 
An applicant over the age of 14 who has 
not registered with the Service, or any 
applicant whose evidence of registration 
has been lost, mutilated, or destroyed, 
must contact the Service for the purpose 
of immediately applying for new 
evidence of registration pursuant to 
Section 264.1(c) of this chapter. In that 
case, the benefit granting agency may 
accept as temporary evidence of alien 
registration a Service receipt indicating 
an application for evidence of 
registration, as long as the benefit 
granting agency requires the alien to 
present the actual evidence of 
registration when it is received from the 
Service. In the case of an applicant 
under the age of 14 who has not 
registered with the Service, the benefit 
granting agency may waive the 
requirement to present evidence of alien 
registration.

§ 104.23 Evidence of U.S. nationality.
Except as specifically provided by 

this part, a benefit granting agency may 
not make a final determination that an 
applicant who has attested to being a 
national of the United States is a

national of the United States until the 
applicant has presented to the benefit 
granting agency acceptable evidence of 
U.S. nationality. This section must be 
applied equitably and in a 
nondiscriminatory manner to all 
applicants. Evidence of U.S. nationality 
that satisfies the requirement of this 
section includes the following;

(а) Primary evidence:
(1) A birth certificate showing birth in 

one of the 50 states, the District of 
Columbia, Puerto Rico (on or after 
January 13, 1941), Guam, the U.S. Virgin 
Islands (on or after January 17, 1917), 
American Samoa, or the Northern 
Mariana Islands (on or after November 
4. 1986, Northern Mariana Islands local 
time) (unless the applicant was born to 
foreign diplomats residing in such a 
Jurisdiction):

(2) United States passport;
(3) Report of birth abroad of a U.S. 

citizen (FS-240) (issued by the 
Department of State to U.S. citizens);

(^4) Certificate of Birth (FS-545)
(issued by a foreign service post) or 
Certification of Report of Birth (DS- 
1350), copies of which are available 
from the Department of State;

(5) Form N-550 or N-570, Certificate 
of Naturalization (issued by the Service 
through a Federal or State court, or 
through administrative naturalization 
after December 1990 to individuals who 
are individually naturalized; the N-570 
is a replacement certificate issued when 
the N-550 has been lost or mutilated or 
the individual's name has changed);

(б) Form N-560 or N-561, Certificate 
of Citizenship (issued by the Service to 
individuals who derive U.S. citizenship 
through a parent; the N-561 is a 
replacement certificate issued when the 
N-560 has been lost or mutilated or the 
individual’s name has changed);

(7) Form 1-197, United States Citizen 
Identification Card (issued by the 
Service until April 7, 1983 to U.S. 
citizens living near the Canadian or 
Mexican border who needed it for 
frequent border crossings) (formerly 
Form 1-179, last issued in February 
1974);

(8) Form 1-873 (or prior versions). 
Northern Marianas Card (issued by the 
Service to a collectively naturalized U.S. 
citizen who was born in the Northern 
Mariana Islands before November 3, 
1986);

(9) Statement provided by a U.S. 
consular official certifying that the 
individual is a U.S. citizen (given to an 
individual born outside the United 
States who derives citizenship through 
a parent but does not have an FS-240, 
FS-545, or DS-1350); or

(10) Form 1-872 (or prior versions), 
American Indian Card with a

classification code “KIC” and a 
statement on the back identifying the 
bearer as a U.S. citizen (issued by the 
Service to U.S. citizen members of the 
Texas Band of Kickapoos living near the 
U.S./Mexican border).

(b) Secondary Evidence (if applicant 
cannot present primary evidence):

(1) Religious record recorded in one of 
the 50 states, the District of Columbia, 
Puerto Rico (on or after January 13,
1941), Guam, the U.S. Virgin Islands (on 
or after January 17, 1917), American 
Samoa, or the Northern Mariana Islands 
(on or after November 4, 1986, Northern 
Mariana Islands local time) (unless the 
applicant was born to foreign diplomats 
residing in such a jurisdiction) within 
three 3 months after birth showing that 
the birth occurred in such jurisdiction 
and the date of birth or the individual's 
age at the time the record was made;

(2) Evidence of civil service 
employment by the U.S, government 
before June 1, 1976;

(3) Early school records (preferably 
from the first school) showing the date 
of admission to the school, the 
applicant’s date and U.S. place of birth, 
and the name(s) and place(s) of birth of 
the applicant's parents(s);

(4) Census record showing name, U.S. 
nationality or a U.S. place of birth, and 
applicant's date of birth or age;

(5) Adoption finalization papers 
showing the applicant’s name and place 
of birth in one of the 50 states, the 
District of Columbia, Puerto Rico (on or 
after January 13, 1941), Guam, the U.S. 
Virgin Islands (on or after January 17, 
1917), American Samoa, or the Northern 
Mariana Islands (on or after November 
4, 1986, Northern Mariana Islands local 
time) (unless the applicant was born to 
foreign diplomats residing in such a 
jurisdiction), or, when the adoption is 
not finalized and the state or other U.S. 
jurisdiction listed above will not release 
a birth certificate prior to final adoption, 
a statement from a State- or jurisdiction- 
approved adoption agency showing the 
applicant’s name and place of birth in 
one of such jurisdictions, and stating 
that the source of the information is an 
original birth certificate;

(6) Any other document that 
establishes a U.S. place of birth or 
otherwise indicates U.S. nationality 
(e.g., a contemporaneous hospital record 
of birth in that hospital in one of the 50 
states, the District of Columbia, Puerto 
Rico (on or after January 13, 1941), 
Guam, the U.S. Virgin Islands (on or 
after January 17, 1917), American 
Samoa, or the Northern Mariana Islands 
(on or after November 4, 1986, Northern 
Mariana Islands local time) (unless the 
applicant was born to foreign diplomats 
residing in such a jurisdiction);
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(7) Evidence of birth in Puerto Rico on 
or after April 1, 1899 and the applicant's 
statement that he or she was residing in 
the United States, a U.S. possession, or 
Puerto Rico on January 13, 1941;

(8) Evidence that the applicant was a 
Puerto Rican citizen and the applicant's 
statement that he or she was residing in 
Puerto Rico on March 1, 1917 and that 
the applicant did not take an oath of 
allegiance to Spain;

(9) Evidence of birth in the U.S.
Virgin Islands, and the applicant's 
statement of residence in the United 
States, a U.S. possession, or the U.S. 
Virgin Islands on February 25, 1927;

(10) The applicant's statement 
indicating residence in the U.S. Virgin 
Islands as a Danish citizen on January 
17, 1917 and residence in the United 
States, a U.S. possession, or the U.S. 
Virgin Islands on February 27. 1927. 
and indicating that the applicant did not 
make a declaration to maintain Danish 
citizenship;

(11) Evidence of birth in the U.S. 
Virgin Islands and the applicant's 
statement indicating residence in the 
United States, a U.S. possession or 
territory, or the Canal Zone on June 28. 
1932;

(12) Evidence of birth in the Northern 
Mariana Islands. Trust Territory of the 
Pacific Islands ("TTPl") citizenship, and 
residence in the Northern Mariana 
Islands, the United States, or a U.S. 
territory or possession on November 3. 
1986 (Northern Mariana Islands local 
time), and the applicant's statement that 
he or she did not owe allegiance to a 
foreign state on November 4, 1986 
(Northern Mariana Islands local time);

(13) Evidence of TTPI citizenship, 
continuous residence in the Northern 
Mariana Islands since before November 
3, 1981 (Northern Mariana Islands local 
time), voter registration prior to January 
1, 1975, and the applicant's statement 
that he or she did not owe allegiance to 
a foreign state on November 4, 1986 
(Northern Mariana Islands local time);

(14) Evidence of continuous domicile 
In the Northern Mariana Islands since 
before January 1, 1974, and the 
applicant's statement that he or she did 
not enter the Northern Mariana Islands 
as a nonimmigrant and that he or she 
did not owe allegiance to a foreign state 
on November 4, 1986 (Northern Mariana 
Islands local time);

(15) Evidence of the U.S. citizenship 
of both the applicant's parents, of the 
relationship of the applicant to the 
parents, and evidence that at least one 
parent resided in the United States or an 
outlying possession prior to the 
applicant's birth abroad;

16) Evidence that one parent is a U.S, 
citizen and the other is a U.S. non­

citizen national, evidence of the 
relationship of the applicant to the U.S. 
citizen parent, and evidence that the 
U.S. citizen parent resided in the United 
States, a U.S. possession, or American 
Samoa for a period of at least one 1 year 
prior to the applicant's birth;

(17) Evidence of the U.S. citizenship 
of the mother of an applicant born 
abroad out of wedlock, evidence of the 
relationship to the applicant, and

(i) For births on or before December 
24, 1952, evidence that the mother 
resided in the United States prior to the 
applicant's birth; or

(ii) For births after December 24,
1952, evidence that the mother had 
resided prior to the applicant's birth in 
the United States or a U.S. possession 
for a period of at least one 1 year;

(18 A birth certificate showing birth 
in the Republic of Panama on or after 
February 26, 1904 and before October 1, 
1979, and evidence that at least one 
parent was a U.S. citizen and employed 
by the U.S. Government or the Panama 
Railroad Company or its successor in 
title; or

(19) Evidence of a female applicant's 
marriage to a U.S. citizen before 
September 22, 1922.

(c) Option to consult agency records.
A benefit granting agency may, in lieu 
of requiring an applicant to present 
evidence of U.S. nationality under this 
section, rely upon records of verified 
nationality maintained by it. or by a 
Federal agency responsible for 
administering a Federal public benefit 
program, that reasonably establish the 
applicant's U.S. nationality. This 
authority includes, but is not limited to, 
verification of U.S. nationality 
conducted under an approved computer 
matching agreement in compliance with 
the Computer Matching and Privacy 
Protection Act of 1988, Pub. L. No. 100- 
503, 102 Stat. 2507,

(d) Option to accept third party 
declaration. A benefit granting agency 
may accept a written declaration made 
under penalty of law from one or more 
third parties indicating a reasonable 
basis for personal knowledge that an 
applicant who cannot produce evidence 
of U.S. nationality under this section is 
a U.S. national of the United States. The 
benefit granting agency may require the 
applicant to demonstrate why 
documentary evidence satisfying 
paragraphs (a) or (b) of this section does 
not exist or cannot readily be obtained.

(e) Option to accept receipt. A benefit 
granting agency may accept a receipt for 
an application for evidence of U.S. 
nationality (but not a Service receipt for 
filing a Form N-600 (Application for 
Certificate of Citizenship) or a Form N- 
400 (Application for Naturalization)) as

temporary evidence of U.S. nationality, 
as long as the benefit granting agency 
requires the applicant to present the 
actual evidence of U.S. nationality 
before making a final determination that 
the applicant is a national of the United 
States.

§104.24 Proof Of identity.
An applicant who presents evidence 

of U.S. nationality or alien registration 
that does not contain a photograph or 
other information describing the 
applicant (i.e., height, weight, age) that 
is sufficient to identify that the 
applicant is the individual to whom the 
evidence of U.S. nationality or alien 
registration relates must also present an 
identification document.

§ 104.25 Standard for accepting 
documents.

(a) Documents must be original and 
unexpired. Certified copies of 
documents evidencing U.S. nationality 
are acceptable. The benefit granting 
agency shall accept documentation 
presented in compliance with §§ 104.22, 
and 104.23, and 104,24 and this 
paragraph (a) that reasonably appears on 
its face to be genuine and to relate to the 
applicant.

(b) If the documentation does not 
reasonably appear on its face to be 
genuine and to relate to the applicant, 
the verification shall not proceed further 
unless and until documentation meeting 
that standard is produced. If the 
documentation reasonably appears on 
its face to be genuine but does not 
reasonably relate to the applicant, the 
verification shall not proceed further 
unless and until documentation meeting 
that standard is produced.

(c) If documentation that reasonably 
relates to an applicant who has attested 
to being a national of the United States 
but does not reasonably appear to be 
genuine is produced to a benefit 
granting agency, the benefit granting 
agency shall verify the authenticity of 
the documentation, using available 
verification assistance from the 
document issuer (or other qualified 
source), before accepting it.

(d) If documentation that reasonably 
relates to an alien applicant but does not 
reasonably appear on its face to be 
genuine is produced to a benefit 
granting agency determining eligibility 
for a Federal public benefit, or to a 
benefit granting agency determining 
eligibility for a State or local public 
benefit that uses the procedures 
provided in subpart C. the benefit 
granting agency shall proceed with the 
verification using the procedures 
provided in subpart C (including, as 
may be directed by the Service under
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§ 104.47, any special procedures for 
suspected fraudulent documentation).

(e) If documentation that reasonably 
relates to an alien applicant but does not 
reasonably appear on its face to be 
genuine is produced to a benefit 
granting agency determining eligibility 
for a State or local public benefit that 
does not use the procedures provided in 
subpart C. the benefit granting agency 
shall verify the authenticity of the 
documentation, using available 
verification assistance from the 
document issuer (or other qualified 
source), before accepting it.

(f) Nothing in this section shall be 
construed to deny or limit any right of 
a benefit granting agency to contact the 
issuer of any document to resolve bona 
fide questions about its authenticity.

§ 104.26 Retention of information.
The benefit granting agency must 

retain a photocopy of the written 
declaration of the applicant and of all 
evidence of U S. nationality or alien 
registration, and identity presented by 
the applicant, both front and back, until 
all verification procedures conducted 
under this part have been completed 
and a final decision made as to the 
applicant's eligibility (including any 
period of time allowed to appeal or 
contest the final decision), or for as long 
as the benefit granting agency retains 
other documents submitted by the 
applicant relating to the application for 
benefits, whichever is longer. A benefit 
granting agency is not required to retain 
photocopies if it instead maintains in an 
accessible electronic format the 
information relevant to its 
determination of eligibility for the 
length of time required by this section.

§ 104.27 Other relevant information.
The benefit granting agency shall be 

responsible for determining what 
information it needs from an alien 
applicant (in addition to evidence of 
alien registration and identity) in order 
to verify the applicant’s eligibility for a 
public benefit under this part, and for 
requesting that information from the 
applicant. Depending upon the public 
benefit, and upon which basis the alien 
applicant claims to be eligible, that 
information may include: Full name; 
date of birth; alien registration number 
or admission number; social security 
account number (to the extent 
authorized by law); immigration status; 
date of admission or parole into the 
United States; reason for admission into 
the United States, if different from 
present immigration status (i.e., refugee, 
Amerasian immigrant); date of obtaining 
present immigration status; immigration 
status and place of residence on August

22, 1996 or other relevant date; veteran 
or armed forces duty status; veteran or 
armed forces duty status of a family 
member; Native American status; work 
history in the United States; history of 
battery or extreme cruelty by or against 
a family member; whether any person 
has executed an affidavit of support 
relating to the applicant, and, if so, the 
income and resources of that person and 
of his or her spouse; blindness or 
disability; and history of receiving 
public benefits (for example, whether 
the applicant is receiving Supplemental 
Security Income on the basis of an 
application filed before January 1,
1979). Upon request, the Service will 
assist a benefit granting agency in 
determining which information will be 
necessary in order to determine alien 
applicants' eligibility for the public 
benefit(s) it administers.

§ 104.28 Reliance upon aHestation as 
temporary evidence of U.S. nationality.

A benefit granting agency providing a 
Federal public benefit may rely upon an 
applicant's attestation in compliance 
with § 104.21 that the applicant is a 
national of the United States as an 
interim basis upon which to grant a 
pubic benefit temporarily until the 
applicant is able to satisfy the 
requirements of §§ 104.23 and 104.24. A 
benefit granting agency that relies upon 
attestations of U.S. nationality to make 
interim decisions with respect to a 
public benefit must apply that policy 
equitably with respect to all applicants 
for that public benefits making such 
attestations. A benefit granting agency 
may, before relying on an attestation as 
provided in this section, require the 
applicant to demonstrate why he or she 
is unable to present evidence satisfying 
§§ 104.23 and 104.24 at that time.

§ 104.29 Reliance upon alternative 
procedures for determining U.S. nationality.

A Federal agency that has 
promulgated regulations that provide 
fair and nondiscriminatory procedures 
for verifying the U.S. nationality of 
applicants for a Federal public benefit 
provided by that agency, or by another 
benefit granting agency subject to those 
regulations, may continue to use them 
instead of this part with respect to 
verification of U.S. nationality upon 
written request by the Federal agency to 
the Service, and approval of the request 
by the Attorney General. Nothing in this 
section shall be construed to deny, 
abridge, limit, or adversely affect the 
validity of any Federal regulation 
relating to verifying U.S. nationality of 
applicants for public benefits that a 
Federal agency has requested to 
continue to use, other than the Attorney

General’s written denial of the request, 
with reasons provided therefor.

§104.30 Eligibility of household.
A benefit granting agency that 

receives applications or determines the 
eligibility of an applicant for a public 
benefit on the basis of the applicant’s 
household may modify the requirements 
of Subpart B with respect to that public 
benefit as follows, as long as the 
modification is equitably applied to all 
applicants in a nondiscriminatory 
manner:

(a) An applicant who is an adult 
member of a household may execute the 
written declaration required by § 104.21 
on behalf of other members of the 
household;

(b) An applicant who is an adult 
member of a household may present the 
documentation identified in §§ 104.22 
or 104.23 on behalf of other members of 
the household, except that a member of 
the household who is an alien 18 years 
of age or over must present his or her 
alien registration documentation in 
person: and

(c) the benefit granting agency may 
waive the requirements of § 104.24 
(regarding additional proof of identity) 
with respect to members of a household 
whose documentation is presented by 
another adult member of the household.

§§ 104.31 -104.39 [Reserved].

Subpart C—Systematic Alien 
Verification for Entitlements (SAVE)

§104.40 SAVE system.
The Service shall provide and 

maintain SAVE for the use of benefit 
granting agencies that are required or 
authorized to verify that applicants are 
eligible qualified aliens, nonimmigrants, 
or aliens paroled into the United States 
for less than 1 year. The Service may 
delegate to a contractor technical or 
other responsibilities for SAVE 
operation. Benefit granting agencies may 
use SAVE to the extent required or 
authorized by §§ 104.2, 104.3, and 104.4

§104.41 When to use SAVE.
A benefit granting agency may not use 

SAVE to verify an alien applicant’s 
status until it has completed the 
procedures provided by subpart B with 
respect to that applicant. The benefit 
granting agency shall complete the 
procedures required by subpart C before 
making a final determination as to 
benefit eligibility based upon whether 
the applicant is an eligible qualified 
alien, or is a nonimmigrant or an alien 
paroled into the United States for less 
than 1 year who is eligible for a State 
or local public benefit, A benefit 
granting agency may make an interim or
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temporary decision as to benefit 
eligibility pending the completion of 
SAVE procedures. A Federal agency 
verifying the eligibility of alien 
applicants through SAVE under an 
approved computer matching agreement 
with the Service in compliance with the 
Computer Matching and Privacy 
Protection Act of 1988, Pub. L. No. 100- 
503, 102 Stat. 2507, shall comply with 
the verification procedures provided by 
that agreement and by its applicable 
regulations in lieu of subpart B’s 
provisions regarding alien applicants.

§104.42 Enrollment.
A benefit granting agency that is 

required to use SAVE, or that has the 
option to use SAVE to verify eligibility 
for State and local public benefits and 
wishes to do so, must submit a written 
request to be granted SAVE access to 
SAVE Branch, Immigration and 
Naturalization Service, 425 1 Street NW., 
Washington, DC 20536, unless the 
benefit granting agency is already a 
SAVE user with respect to all public 
benefits for which such use is required 
or permitted. The Service will supply to 
the benefit granting agency the 
necessary codes, passwords, and other 
materials necessary for SAVE access 
upon its approval of the request. At its 
discretion the Service may condition 
access to SAVE upon the execution by 
the benefit granting agency of an 
appropriate memorandum of 
understanding stating the scope of the 
access and other appropriate terms and 
conditions.

§104.43 Costs.
A benefit granting agency that uses 

SAVE must pay the Service for the 
verification services provided. Cost 
information is available from the 
Service upon request.

§ 104.44 Limitation of access to SAVE.
The SAVE access is a privilege 

extended to benefit granting agencies 
that need it to perform their 
responsibilities under applicable law 
and that will use it properly. The 
Service will make the final decision as 
to whether SAVE access will be granted 
to or continued for a benefit granting 
agency. The Service may. in the exercise 
of its discretion, deny, terminate, 
suspend, or limit a benefit granting 
agency’s SAVE access for good cause, 
including but not limited to: misuse of 
the system, including use for 
employment verification; use to attempt 
verification of U.S. nationality, 
commission of fraud, or other criminal 
or civil violations of law, illegal 
discrimination, failure to comply with a 
requirement of this part; violations of

privacy rights; inadequate training or 
supervision of employees responsible 
for verification; nonpayment for services 
rendered; or budgetary or other 
constraints preventing the Service from 
providing SAVE to a benefit granting 
agency. Denial, termination, suspension, 
or limitation of SAVE access does not 
waive any legal obligation of a benefit 
granting agency to verify the eligibility 
of any applicant,

§ 104.45 Primary verification.
A benefit granting agency using SAVE 

procedures shall perform primary 
verification within 3 business days after 
it complies with subpart B with respect 
to an alien applicant, unless the 
documentation presented by the 
applicant indicates on its face an 
immigration status that renders the 
applicant ineligible for the public 
benefit, and the applicant does not 
claim a different status that would make 
the applicant eligible for the public 
benefit. The benefit granting agency 
shall provide through the automated 
system available information necessary 
to verify the applicant's status, 
including the applicant's alien 
registration number (if any). The Service 
will respond within 3 business days 
with relevant Information on the status 
of the applicant, or with an instruction 
to perform secondary verification. As 
instruction to perform secondary 
verification is not a determination that 
an applicant is not an eligible qualified 
alien, and shall not be construed as 
such. A benefit granting agency that is 
subject to a statute or regulation that 
provides a different time period for 
verifying eligibility or processing 
applications for a public benefit may 
use that time period instead of the 3-day 
period provided by this rule for 
initiating primary verification, as long 
as the different time period is applied 
consistently to all alien applicants.

§ 104.46. Secondary verification
A benefit granting agency that has 

completed primary verification, but is 
unable to determine based upon the 
result of the primary verification that an 
applicant is an eligible qualified alien, 
or is a nonimmigrant or an alien paroled 
into the United States for less than 1 
year who is eligible for a State or local 
public benefit, shall make a secondary 
verification inquiry within 5 business 
days after completing primary 
verification. A benefit granting agency 
that is subject to a statute or regulation 
that provides a different time period for 
verifying eligibility or processing 
applications for a public benefit may 
use that time period instead of the 5-day 
period provided by this rule for

initiating secondary verification, as long 
as the different time period is applied 
consistently to all alien applicants.

§ 104.47. Direct resort to secondary 
verification

With the express prior approval of the 
Service (whether for individual cases or 
for classes of applicants or public 
benefits), a benefit granting agency may 
use secondary verification procedures 
directly, without first conducting 
primary verification. These situations 
will be determined by the Service and 
may include, for example, situations 
where a very small number of 
applicants for a public benefit makes 
installation of the primary verification 
system not cost-effective; where a 
benefit granting agency has bona fide 
reasons to believe that documents 
submitted by an applicant are 
fraudulent; or where for some other 
reason primary verification is not useful 
or cost-effective compared to direct 
secondary verification.

§ 104.48. Victims of domestic violence
A benefit granting agency that needs 

to determine whether an applicant is a 
qualified alien by reason of being an 
alien who (or whose child or parent) has 
been battered or subjected to extreme 
cruelty In the United States and 
otherwise satisfies the requirements of 8 
U.S.C. 1641 (c) shall use the following 
procedures:

(a) The benefit granting agency shall 
examine documentation satisfying 
section 102.22, if the applicant 
possesses such documentation;

(b) Whether or not the applicant has 
produced documentation satisfying 
Section 104.22, the benefit granting 
agency shall require the applicant to 
produce (in lieu of or in addition to 
evidence of alien registration) any other 
documentation in the applicant's 
possession or control that relates to 
whether the applicant has been 
approved or has a petition pending 
which sets forth a prima facie case for
a status, classification, or cancellation of 
removal provided for in 8 U.S.C. 
1641(c)(1)(B).

(c) If the documentation presented 
under paragraphs (a) and (b) of this 
section does not satisfy the 
requirements of Section 104.24, the 
applicant shall present an identification 
document or, if the applicant does not 
have an identification document, other 
reasonable secondary evidence 
sufficient to satisfy the benefit granting 
agency that the applicant is the 
individual to whom the documentation 
presented under paragraphs (a) and (b) 
of this section relates, which may
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include another document relating to 
the applicant or a written declaration 
under penalty of law from one or more 
third parties with personal knowledge 
of the applicant.

(d) In lieu of conducting primary 
verification, the benefit granting agency 
shall resort directly to the following 
secondary verification procedure: For 
applicants who present documentation 
or otherwise indicate that they sought 
relief from the Executive Office for 
Immigration Review ("EOIR”) through 
suspension of deportation under section 
244(a)(3) of the Act (as in effect prior to 
April 1, 1997) or cancellation of removal 
under section 240A(b)(2) of the Act, the 
benefit granting agency shall fax a 
written request, and copies of any 
documentation provided, to the Court 
Administrator of the appropriate 
immigration court, and obtain the 
court’s response. For all other 
applicants, the benefit granting agency 
shall fax a written request, and copies 
of documentation provided, to the 
Battered Alien Review Unit of the 
Service’s Vermont Service Center at 
(802) 527-3252, or to such other number 
as the Service may direct, and obtain the 
Service’s response. Any information a 
benefit granting agency receives from 
the Service or EOIR pursuant to this 
section regarding an applicant shall be 
used solely in making its determination 
whether the applicant is an eligible 
qualified alien;

(e) Contemporaneously with its 
verification whether the applicant meets 
the requirements of 8 U.S.C.
1641(c)(1)(B) as provided in paragraphs 
(a) through (d) of this section, the 
benefit granting agency shall determine 
by such means as it reasonably 
determines to be appropriate whether 
the applicant otherwise meets the 
requirements of 8 U.S.C. 1641 (c). after 
considering the guidance promulgated 
by the Attorney General pursuant to 8 
U.S.C. 1641(c) concerning the meaning 
of the terms "battery” and "extreme 
cruelty” (see Notice, Interim Guidance 
on Verification of Citizenship, Qualified 
Alien Status and Eligibility Under Title 
IV of the Personal Responsibility and 
Work Opportunity Reconciliation Act of 
1996, 62 FR 61344, 61366 (Exhibit B to 
Attachment 5) (Nov. 17, 1997)), and the 
standards and methods to be used for 
determining whether a substantial 
connection exists between battery or 
cruelty suffered and an individual's 
need for benefits under a specific 
Federal, State, or local program (see 
Notice, Guidance on Standards and 
Methods for Determining Whether a 
Substantial Connection Exists Between 
Battery or Extreme Cruelty and Need for

Specific Public Benefits, 62 FR 65285 
(Dec. 11, 1997)).

§104.49 Unauthorized uses of SAVE.
SAVE is not designed for the purpose 

of verifying an alien’s work 
authorization under section 274A of the 
Act, or for the purpose of verifying U.S. 
nationality. Use for either of these 
purposes is not authorized, and may 
result in termination of SAVE access.

§104.50 Training.
The Service shall provide training 

materials sufficient to instruct the 
benefit granting agency in the proper 
use of SAVE. The benefit granting 
agency shall devote sufficient 
personnel, resources, and training to its 
verification responsibilities to enable it 
to use SAVE properly and comply with 
this part.

§ 104.51 Use of information by the Service.
The Service will not use Information 

provided to it through SAVE by a 
benefit granting agency for the purpose 
of administrative (noncriminal) 
enforcement of the Act. The Service 
may use such information for the 
purpose of enforcing any provision of 
criminal law. Nothing in this part shall 
be construed to waive or limit any civil 
or criminal penalty or consequence, 
including removal from the United 
States, that may be applicable under the 
Act or any other law to a false statement 
or any other act relating to an 
application for, or the receipt of any 
public benefit. Nor shall anything in 
this part be construed to waive, limit, or 
deny any right or duty of a benefit 
granting agency to report to the Service 
the presence, whereabouts, or activities 
of any alien not lawfully present in the 
United States, or any lawful use the 
Service may make of such a report, but 
any such report shall be made by means 
other than SAVE.

§ 104.52 Evaluation of SAVE.
The Department of Justice may 

conduct evaluations of SAVE. Benefit 
granting agencies that are participants in 
SAVE shall cooperate with such 
evaluations by providing such 
information and assistance as is 
necessary to evaluate the program, 
consistent with other applicable law.

§§ 104.53-104.59 [Reserved].

Subpart D—Verification Requiring 
Non-Service Information.

§ 104.60 Veteran and active duty 
exception.

(a) With respect to certain public 
benefits, an applicant is an eligible 
qualified alien by virtue of being a

qualified alien lawfully residing in any 
state who is:

(1) A veteran, with a discharge 
characterized as an honorable discharge 
and not on account of alienage, who 
fulfills minimum active duty service 
requirements;

(2) On active duty (other than active 
duty for training) in the armed forces of 
the United States; or

(3) The spouse, unremarried surviving 
spouse, or unmarried dependent child 
of an individual described in paragraphs 
(a)(1) or (a)(2) of this section.

(b) If an applicant claims to be an 
eligible qualified alien because of the 
veteran and active duty exception, the 
benefit granting agency shall comply 
with paragraphs (c) and (d) of this 
section.

(c) Vertification of qualified alien 
status and lawful residence. The benefit 
granting agency shall verify whether the 
applicant is a qualified alien using the 
procedures in subpart B, and the 
procedures in subpart C to the extent 
the benefit granting agency is required 
to use them to verify eligibility for a 
Federal pubic benefit, or has chosen to 
use them to verify eligibility for a State 
or local public benefit. The benefit 
granting agency shall verify that the 
alien is lawfully residing in the United 
States as provided in section 104.64,

(d) Verification of veteran or active 
duty status. (1) If the applicant claims 
to be an honorably discharged veteran 
who meets minimum active duty service 
requirements, the benefit granting 
agency shall require the applicant to 
present a discharge certificate. Form DD 
214 or equivalent, that shows active 
duty in the Army, Navy, Air Force, 
Marine Corps, or Coast Guard and 
character of discharge. "Honorable" Is 
accepteable to quaify for the veteran 
exception without further inquiry, 
unless the certificate appears to have 
been altered or is otherwise irregular. A 
discharge "Under Honorable 
Conditions” is not acceptable. A 
discharge certificate that shows 
‘Honorable ” and any other branch of 

service or any other type of duty {e.g., 
"Active Duty for Training” or "Inactive 
Duty for Training”) should be referred 
to the local Veterans Affairs ("VA”) 
regional office. If veteran status is 
claimed but the applicant has no papers 
showing service or discharge, the 
inquiry should be referred to the local 
VA regional office to determine veteran 
status. If a discharge certificate, DD 
Form 214, or equivalent shows an 
original enlistment in the Army, Navy, 
Air Force, Marine Corps, or Coast Guard 
before September 7, 1980, there Is no 
minimum active duty service 
requirement. If the discharge certificate
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shows two or more years of continous 
active duty in the Army, Navy, Air 
Force, Marine Corps, or Coast Guard, 
the applicant meets the minimum active 
duty service requirement. If such a 
discharge certificate is not available, or 
if it shows active duty service of less 
than 2 years with an original enlistment 
after September 7, 1980, the inquiry 
should be referred to the local VA 
regional office to determine satisfaction 
of the minimum active duty service 
reouirement;

(2) If the applicant claims to be on 
active duty (other than active duty for 
training) in the U.S. Armed Forces, the 
benefit granting agency shall require the 
applicant to present a current Military 
Identification Card (DD) Form 2 
(Active)), If the Military Identification 
Card will expire within 1 year from the 
date it is presented, the applicant must 
also present to the benefit granting 
agency a copy of the applicant’s military 
orders. If the applicant is unable to 
present a copy of his or her military 
orders, the benefit granting agency must 
verify active duty status through the 
nearest RAPIDS (Real Time Automated 
Personnel Identification System), 
located at many military installations, or 
by contacting the following office in 
writing (which may be transmitted by 
facsimile): DEERS Support Office, Attn: 
Research and Analysis, 400 Gigling 
Road, Seaside, GA, 93955-677i, 
facsimile number (408) 655-8317.
Active duty for training is temporary 
fulltime duty in the Armed Forces 
performed by members of the Reserves, 
Army National Guard, or Air National 
Guard (the "Reserve Gomponents") for 
training purposes. The active duty 
exception does not apply to an 
applicant who is on active duty for 
training, A member of a Reserve 
Component who claims to be on active 
duty, other than active duty for training, 
must present a curret DD Form 2 
(Reserve) and military active duty 
orders showing the applicant to be on 
active duty, but not on active duty for 
training;

(3) If the applicant claims to be the 
spouse, unremarried surviving spouse, 
or unmarried dependent child of an 
individual described in paragraphs 
(a)(1) or (a)(2) of this section, the benefit 
granting agency must verify both the 
qualifying familial relationship between 
the applicant and the veteran or active 
duty individual, and the veteran on 
active duty status of the individual. To 
verify the latter, the benefit granting 
agency must require the applicant to 
present evidence of the individual’s 
veteran or active duty status sufficient 
to satisfy paragraphs (d)(1) or (d)(2) of 
this section. This subpart does not

provide specific requirements for 
verifying the qualifying familial 
relationship. The benefit granting 
agency shall use such verification 
procedures (which may include 
execution of a written attestation or 
presentation of appropriate 
documentation) as in the exercise of the 
benefit granting agency’s discretion are 
reasonably calculated to verify the 
existence of the relationship. With 
respect to an unremarried surviving 
spouse, the verification procedures shall 
take into account the fact that the 
qualifying relationship must satisfy one 
of the following conditions:

(i) The unremarried surviving spouse 
must have been married to the veteran 
or individual on active duty within 15 
years after the termination of the period 
of service in which the injury or disease 
causing the death of the veteran or 
individual on active duty was incurred 
or aggravated:

(i ) The unremarried surviving spouse 
must have been married to the veteran 
or individual on active duty for 1 year 
or more; or

(iii) A child must have been born to 
the couple.

§104.61
work.

Credited quarters of qualifying

With respect to certain public 
benefits, an applicant is an eligible 
qualified alien by virtue of being an 
alien who is lawfully admitted for 
permanent residence under the Act; and 
who has worked or can be credited with 
40 qualifying quarters under the Social 
Security Act. If an alien claims to be an 
eligible qualified alien on this basis, the 
benefit granting agency shall verify 
whether the applicant is an alien 
lawfully admitted for permanent 
residence using the procedures in 
subpart B, and the procedures in 
subpart C to the extent the benefit 
granting agency is required to use them 
to verify eligibility for a Federal public 
benefit, or has chosen to use them to 
verify eligibility for a State or local 
public benefit. The benefit granting 
agency shall verify qualifying quarters 
with the Social Security Administration 
("SSA") using such guidance as may be 
available upon request to SSA.

§ 104.62 Section 289 exception.
(a) With respect to certain public 

benefits, an alien applicant may be 
eligible by virtue of being an American 
Indian born in Canada to whom the 
provisions of section 289 of the Act 
apply, regardless whether the applicant 
is a qualified alien. If an applicant 
claims to be eligible on this basis, the 
benefit granting agency shall use the 
procedures in subpart B, except as 
specifically provided by this section. An

alien to whom section 289 of the Act 
applies may, or may not, possess 
evidence of alien registration issued by 
the Service. In lieu of the requirement 
in section 104.22 to present evidence of 
alien registration, the benefit granting 
agency shall require the applicant to 
present the following documentary 
evidence of section 289 status:

(1) An unexpired Form 1-551 (Alien 
Registration Receipt Card or Permanent 
Resident Card) with the code SI3;

(2) An unexpired temporary 1-551 
stamp in a Canadian passport or on 
Form 1-94, Arrival-Departure Record, 
with the code S13: or

(3) A letter or other tribal document 
certifying at least 50 per centum Indian 
blood as required by section 289 of the 
Act, combined with a birth certificate or 
other satisfactory evidence of birth in 
Canada.

(b) If the applicant presents the 
documentary evidence referenced in 
paragraphs (a)(1) or (a)(2) of this section, 
the benefit granting agency shall use the 
procedures in subpart C to the extent 
the benefit granting agency is required 
to use them to verify eligibility for a 
Federal public benefit, or has chosen to 
use them to verify eligibility for a State 
or local public benefit.

§ 104.63 Members of Indian tribes.
(a) With respect to certain public 

benefits, an alien applicant may be 
eligible by virtue of being a member of 
an Indian tribe, regardless whether the 
applicant is a qualified alien. If an 
applicant claims to be eligible on this 
basis, the benefit granting agency shall 
use the procedures in subpart B, except 
as specifically provided by this section. 
In lieu of the requirement of section 
104.22 to present evidence of alien 
registration, the benefit granting agency 
shall require the applicant to present a 
membership card or other tribal 
document demonstrating membership 
in an Indian tribe. If the applicant has 
no document evidencing tribal 
membership, the benefit granting agency 
should contact the Indian tribe for 
verification of membership. A benefit 
granting agency that verifies that an 
applicant is eligible by virtue of being 
a member of an Indian tribe shall not 
use subpart C verification procedures.

§104.64 Lawful residence.
(a) With respect to certain public 

benefits, an alien applicant may be an 
eligible qualified alien only if he or she 
is lawfully residing in the United States 
at the time of application, or that he or 
she was lawfully residing in the United 
States as of a specific prior date (such 
as August 22, 1996). The benefit 
granting agency shall use subpart B and
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subpart C verification procedures with 
respect to such applicants. If those 
procedures verify that the applicant is 
or was a qualified alien (other than an 
alien who is a qualified alien because he 
or she is a victim of domestic violence) 
on the requisite date, the benefit 
granting agency need not perform 
further verification procedures with 
respect to lawful residence.

(b) If the subpart B and subpart C 
verification procedures do not confirm 
that the applicant is or was a qualified 
alien (other than an alien who is a 
qualified alien because he or she is a 
victim of domestic violence), on the 
requisite date and the applicant (if not 
a qualified alien because he or she is a 
victim of domestic violence) is not 
rendered ineligible because he or she is 
not a qualified alien, the benefit 
granting agency shall:

(1) Verify, through review of the 
information obtained through the 
subpart B and subpart C procedures 
and, if necessary, further inquiry to the 
Service, that the applicant is or was 
lawfully present on the requisite date; 
and

(2) Verify that the applicant's 
residence is or was in the United States 
on the requisite date by reviewing proof 
of residence described in section 
244.9(a)(2) of this chapter.

§ 104.65 Hmong or Highland Laotians.
(a) With respect to certain public 

benefits effective November 1, i998, an 
alien applicant may be eligible by virtue 
of being a Hmong or Highland Laotian, 
regardless whether the applicant is a 
qualified alien. If an applicant claims to 
be eligible on this basis, the benefit 
granting agency shall verify the 
applicant’s lawful residence in the 
United States as set forth in section 
104.64, and shall use such verification 
procedures (which may include 
attestation or presentation of 
appropriate documentation) as in the 
exercise of the benefit granting agency's 
discretion are reasonably calculated to 
verify that the applicant is a Hmong or 
Highland Laotian.

(b) An alien applicant may also be 
eligible by virtue of being the spouse or 
unmarried dependent child of a Hmong 
or Highland Laotian, or the unremarried

surviving spouse of a deceased Hmong 
or Highland Laotian, regardless whether 
the applicant is a qualified alien or is 
lawfully residing in the United States. If 
an applicant claims to be eligible by 
virtue of a qualifying familial 
relationship with a living or deceased 
Hmong or Highland Laotian, the benefit 
granting agency shall not verify the 
applicant’s immigration status as 
provided in subparts B and C. Instead, 
the benefit granting agency shall use 
such verification procedures (which 
may include attestation or presentation 
of appropriate documentation) as in the 
exercise of the benefit granting agency’s 
discretion are reasonably calculated to 
verify the applicant’s qualifying familial 
relationship with a Hmong or Highland 
Laotian.

§§ 104.66-104.69 [Reserved].
Dated: Juiy 27. 1998.

Janet Reno,
Attorney General.
[FR Doc. 98-20457 Filed 8-3-98; 8:45 am]
BILLING CODE 4410-10-P
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