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Record Type: Record 

To:' . John SpotiialOMB/EOP@EOP, Barbara Chow/OM~/EOP@EOP 

cc: See the distribution list at the bottom of this message 

Subject: Need for Policy Level Meeting on Birth and Adoptio~ Unemployment Compensation 


Following discussions between OIRA, EIML, WH staff and DOL on the draft proposed rule on Birth and 

Adoption Unemployment Compensation (BAA-UC), we nave two remaining issues that may' need to be 

settled at the policy level: 


•. 	Period for Public Comment. DOL has requested 30 days; OMB staff has propqsed60 days. 

• 	 Language on Solvency. 'OMB s~ff has proposed a specific solvency provision in the model 
legislation, which DOL strongly objects to. DOL 'has agreed to add a discussion of solvency to the Q's 
and A's in the Commentary on Model State Legislation. " 

Analysis on each of these issues is provided below. Please let us know if you want to pursue these issues 
and we will set up a policy level meeting next week to resolve. The meeting, would include Geri Palast 
(Assistant Secretary for the Office of Congressional and1lntergovemmental Affairs) and Grace Kilbane 
(Director of the Unemployment Insurance Service) from DOL. ' 

Public Comment 

Consistent with Executive Order 12866, most NPRMs allow for a 60 day public comment period. We have 
asked DOL to provide compelling evidence for cutting th'e 60 days to 30 days. None has been provided to 
date. 

When we first raised this issue, DOL stated that a 30 day time frame was needed if we were going to get 
the rule out before the end,of the calendar year. At that time, DOL could not provide a compelling rationale 
for publishing within this time-frame (I.e. there is no statutory deadline). Now, even if we agreed to a 30 
day comment period, it is likely we would not get the rule published by '12131/99. ' 

. . 	 • .,1 , " 

In light of the importance of this issue. and the attention it has received on the Hill (see letter to POTUS 
from' Goodling and Ballenger). we belieVe it critical to all9w for the full 60 day comment period. If any 
compromise is offered we would recommend 45 days. ' 

Solvency. ' 

EIML has been emphasizing the need for a sol~ency prJvision in the NPRM. While DOL does not have 
the authority to put such a requirement in the regulation. they can exhort the States to take solvency into 
account in their deciSion whether or not to adopt this pr~gram. ' 

i 

We proposed to DOL, an explicit solvency provision in th,e model State legislation. The pr,ovlsion we 
added would suspend any BAA-UC program adopted by a State when that State's Average High Cost 
Multiple (AHCM, a DOL measure of ability to pay recession-level benefits) is greater than 0.9. This level 
would exclude New York, which DOL has wanted to exClude from the cost estimates because they believe 
New York wants to do this through its temporary disability program, not UI. 
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As expected, DOL opposes such an explicit provision. They presented several objections:, 

• 	 DOL does not want to encourage States to exclude UI claimants when States are facing solvency 
problems. This could send a signal to the States about their .core UI programs. DOL would much 
prefer that States revisit their tax structures, instead ~f restricting benefits as States have done in the 
past when there were solvency concerns. . 

• 	 Use of an AHCM of 0.9 would look like a new standajdfor solvency. This would undercut the 
Administration's efforts (e.g., the UI solvency incenti~e proposed !n the Budgets for FYs 1999 and 
2000) to press States. toward an AHCM of 1.0. However, use of a1.0 level in the EIMl solvency 
provision would eliminate Maryland and possibly Massachusetts, which DOL does not want to do. 

I 
' j 	 • 

• 	 The AHCM is a lagging indicator and may not capture steps that States are taking to improve their 
solvency. ,. ,. . 

Based on other discussions with DOL staff, they clearly support improved solvency. However, in terms of 
the NPRM. they would hope that a State's solvency debate takes place before a. BAA-UC program is 
designed and adopted, not to use solvency to suspend the program after it is adopted. Furthermore, the 
provision under question is only .in the model legislation; DOL has no authority to impose solvency 
requirements in the regulation. . .. 
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DEPARTMENT OF LABOR I 
 4510-30 
I 

I 

Employment and Training Administration 

20, CFR Part 604 

RIN 1205-AB21 

Birth and Adoption Unemploy~ent Com~ensation 

. AGENCY: Employment and Training Administration, Labor. 
. . 

ACTION: Notice ofProposed Rulemaking.: 

SUMMARY: The pepartment ofLabor (DQL) is issuing for comment a Notice of 
I 

, Proposed Rulemaking to create, by regulatiof' an opportunity for State agencies that 
! 

administer the Unemployment Compensation (DC) program to pay, under a voluntary 

experime~tal program, UC to parents who take time offfrom employment after the birth 
, 

I 

or placement for adoption of a child. This effort responds to the Preside~t's Executive " 

Memorandum issued May 24, 1999, directin~ the Secretary ofLabor to allow States the 

opportunity to devel~p innovative ways of using UC to support parents taking leave to be 

i 
. with their newborns or newly-adopted childr~ and to evaluate the effectiveness ofusing . 

. the UC system for these or related purposes. ; This regulation will permit interested States 
. 	 ! ' , 

to experiment with methods 'for allowing the juse of the UC program for this purpose . 
. , 	 I ' , 

I 

. 
. I 

DATES: DOL invites written comments on;this proposaL Comments are to be submit­

, ... ted by [insert date 45 days after date ofpublfcation ·in the FederalRegisterJ. 

I 
ADDRESSES: Submit written comments to Grace A. Kilbane, Director, Unemployment 

. 	 . I 

Insurance Service, Employment ~d Trainin~ Administration (ETA), U.S. Department of 

.' 
i 



, 
., 

I 

Labor, 200 Constitution Avenue, N.W., Room S-42~1, Washington, DC 20210. Prior to 

I 
issuance of this Notice ofProposed Rulemaking, the DOL received correspondence on 

the subject matter of the proposal. This correspondence, along with correspondence' 

received in response to the Notice ofProposed Rulemaking, will be made part of the 
, ."." . ! " 

rulemaking record and will be considered in the development of a final rule. 

I " 

FOR MORE INFORMATION CONTACT: Gerard Hildebrand, Unemployment 
".' " " I 

"' 

Insurance Service, ETA, U.S. Department ofLabor, 200 Constitution Avenue, N.W., 

Room S-4231, Washington, DC 20210. Telephone:, (202) 219-5200 ext: 391 (this is not 

a toll-free number); facsimile: (202) 219-8506. " 

SUPPLEMENTARY INFORMATION: 
1 • 
I 

I. Background 

A. General Overview 

I. 
(1) Needfor Birth and Adoption Leave 

On MaY.23, 1999, the President directed the Secretary ofLabor to issue a 

regulation allowing unemployment fund moneys to ge used to provide partial wage 
. ., 

replacement to mothers and fathers on leave followhig the birth or adoption"ofa child. In 

discussing the importance ofproviding partial wage replacement, the President stated: 

I 

"[T]hose first weeks of life are critical to the bondin$ ofparents and children, and they 

can have long-term positive developmen~ for the chlldren. No parent should have to 

2, 
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miss them." The President also noted that, "yve can do this in a way that preserves the 

soundn~~s'ofthe unemployment insur:;mce s~stem and continues to promote economic' 
,< 	 ~! 

growth." 

, 

The President elaborated on this Birth and Adoption UC proposal in a May 24, 
• 	 I 

I 

1999, memorandum to'the heads of executive departments: I . 

First, I hereby direct the Secretary ofLabor to propose regulations 
that enable States to develop ihnovative ways ofusing the Unem­
ployment.Iil.surance (UI) system to support parents on leave fol­
lowing the birth or adoption ofa child. In addition, I direct the . 
Secretary to develop model S~ate legislation that States CQuld use 

· in following these regulations'. In this effort,the Department of 
Labor is to evaluate.the effectiveness of using the system for these 

. I 	 . 

or related purposes. In a 1996 study conducted by the Commission 
· on Family and Medical Leave, lost pay was the most significant 
barrier to parents taking advantage of unpaid leave afterthe birth 

· or adoption ofa child. This new step will help to give States the 
ability to eliminate a significant barrier that parents face in taking 
leave. 

, 	 I 

In response to the President's May 24, 1999,;Executive Memorandum, the DOL is 

exercising its authority to interpret Federal UC statutes, and, in particular the statutes' 
I 

longstanding "able and available" requireme~ts, by implementing an experimental 

program to examine ,the use of the UC progr~ as. a means for providing partial wage 

replacement to employees who desire to take, approved leave or otherwise leave their ' 

I 

employment following the birth or placement for adoption ofa child . 

. I 
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(2) The Federal-State UC System­
: 
,I , 

, The Federal;.State UC program is administer~d as a partnership of the Federal 

government and the States. States collect State UC taxes used to pay compensation while 

i 
the Federal government collects taxes, used for grants for State UC administration, under 

, I 
the Federal Unemployment Tax Act (FUTA). (The PUTA is codified af26 U.S.C. 3301 ­

, 
3311.) The DOL has broad oversight responsibility for the Federal-State UC program, 

, 
, i 

, including detennining whether a State law confonn~ and its practices substantially 

comply with the requirements ofFederal UC law. If a State's law conforms and its 
, I, ' ,_ 

I 

practices substantially comply with the requirements of the FUTA, then the Secretary of 
! 

,. I . 

Labor issues certifications enabling employers in the, State to receive credit against the 
, I, 

Federal unemployment tax as provided under section 3302, FUTA. If a State and its law 
I 

are certified under the FUT A, and the State's law co~fonns and its practices substantially 
, 

comply with the requirements of Title III ofthe Social Security Act(SSA), then the State 

receives grants for the administration of its UC program. (Title ill of the SSA is codified 

, ' ' , I 

at 42 U.S.C. 501 - 504.) The DOL enforces Federal rUC law requirements through the " 
, i 

I 

FUT A credit and grant certification processes. 

(3) Ability to Work and Availability for Work 1 
I 
I 

The DOL has the authority and responsibilit>f to interpret the provisions of 


Federal UC law such as the "able and available" reql,lirements. Although no explicit able 

,I 

. I ' 

and available requirements are stated in Federallaw'lthe DOL and its predecessors (the 

Social Security Board and the Fedl;:ral Security Agericy) interpreted four provisions of , ' 
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, 
I 

Federal ue law as requiring that claimants be-able to and available for work. Two of 

these provisIons at section 3304(a)( 4), FUTi\, and section 303(a)(5), SSA, limit with­
, ' 'I ' 

drawals, with specific exceptions, from a State's unemployment fund to the payment of, 

"compensation.'" Section 3306(h), FUTA, dc;fines "compensation" as "cash benefits 

payable to individuals with respect to their u~employment." The able and available 

requirements provide a test of a claimant's "tlnemployinent." 
! ' 

The other two provisions found in section 3304(a)(1), FUTA, and section 'i ' ' , 
303(a)(2), SSA, require thatcompensation "~e paid through public employment offices." 

The requirement that \.Ie is to be paid through the public eqlployment system (the 
, , !" 

purpose ofwhich is to find people jobs) ties the paYment ofUC to an individual's search 

for employment and to his or her ability to w?rk and availability for work.' 
i 

Agencies administering the Federal-State UC program have for over 60 years 
I , ' " 
j , 

interpreted these four statutory provisions to require a participating State to have able and 

available requirements. 

In response to practical economic and societal concerns, the DOL has previously, 
I 

as discussed below, exercised its authority to ' interpret Federal UC statutes regarding the 
, , 

able and 'available requirements to address several specific areas: trainipg, illness, jury 
i 

duty and temporary layoffs. Under itsauthOI;ity to interpret Federal UC law and 

consistent with its broad oversight responsibility, the DOL interprets the Federal able and 
I' ' 

i 



" . 

I 
I ' 

I 

i 
available requirements to include a: voluntary experimental program for examining the 

use of the UC program to provide partial wage replagement to ,employees who take 

i 
approved leave or otherwise leave employment to be with their newborns or newly- , 

adopted children. This experinJent recognizes the iIrJ.pact of women in the workforce and 

responds to the dramatic societal and economic changes resulting from the large number 

of families where both parents work. It should allow, parents ofnewborns and newly­
. , , ~~.: . l' .'\ 

adopted children to strengthen their availability for ~ork by providing them with the, time ' 

and financial support to address several vital needs that accompany the introduction of a , I,
'. " .', ' 

new child into the family. The program would allow such parents to provide the initial ' 
" ' 

, 
care that the child will need, to form a strong emotional bond with the child; and to 

, I 

i' , 

establish a secure system ofchild 'care that, once in p.lace, will promote the parents' long-

term attachinent to the workforce. 

I 

(4) Minimal Tests ofthe Able and Available Require.ments 
I • 

Consistent with DOL interpretations, some States have imposed minimal tests of 

the able and available requirements for specific situa~ons, provided the claimant has 

demonstrated an attachment to the labor force. 

I 

Approved Training. Prior ~o incorporating tHe training provision into the Fed~ral 

laws, the DOL encouraged States to treat in4ividuals in training approved by the State , .' . ! . 

I 

agency as meeting the able and available requirements since such training represents the 

most effective step available to the individual to return to work. The DOL cautioned that 

6, 
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. I 

I 	 , 
State agencies should only approve short-tenn training that would make individuals job 

. 	 I , 

ready. In 1970, Congress, recognizing the importance of training in remedying unem­
," . 	 . 

ployment, made this training provision mand~tory for all States. (Section 3304 (a)(8), 

FtJTA.) The Federal able and available reqtifrements are preserved because individuals 
i . 

who fail to attend training, except by specific. waiver, are held to be unavailable for work 

and ineligible for DC. 
, 
I 
I . 

i 
I 

Illness. Eleven States allow an indivil.:iual who initially meets the able and 
, '. , . 

-I, 

I • 
available requirements, but then becomes ill, :to receive UC payments wjthout interrup­

. 	 1 .'. " 	 , 
, I 

. tion, provided that no suitable work is offered and refused. The DOL approved such 
. • 	 1

..' . i' . . . . 
State laws in an effort to deter disqualificatiop for DC where a claimant was not "able and 

I 
, 	 I 

available" for perhaps one day, or even one hpur, out of a week. Two States, Alaska and 

Massachusetts, cap the number ofweeks ill claimants can collect DC at six weeks and 
. 	 I .. 

three weeks, respectively; the other States haye no statutory limitations. The Federal able 

and available requirements are preserved because claimants must initially demonstrate 
i 
I 

their ability to and availability for work befo~e the illness and must be held ineligible if, 

they refuse an offer of suitable work. 

Similarly, under the Federal-State Extended UnemploymentConipensation Act 
. . . 	 I . 

I 

. of1970 (EB)(26 U.S.C. 3304, note);'an ill i?4ividual mayreceive UC only ifno suitable. 
,

'. 	 . I . 

work is rejected. The EB program provides~dditional weeks ofcompensation to 
.. 	 I 


I' 


individuals who have exhausted their rights t6 regular compensation dunng times ofhigh
.' I . 	 . 

I 

. ,,,,i 
, 
! 



: 
unemployment and contains a specific "work searchr requirement. This work search 

I 

requirement is suspended for EB claimants who are hospitalized for an emergency or life­
, 	 . I. ' , 

, . I 
threatening condition(20 CFR 615.8 (g)(3)(i)(B)). 1;his suspension is permitted only if 

the State law contains a similar provision to those explained above, which must be 

consistent with the Federal able and available iequir~ments. 

: 
. ' . I . 

Jury Duty. The DOL accepts that States maYipay UC to individuals serving on 

jury duty consistent with the Federal availability requirement. This is reasonable because 

. I 	 . 

individuals are compelled under the threat ofcontempt ofcourt by the judicial branch of 
! 

the government to go on jury duty, arid attendance atJury duty may be taken as evidence 
1 

that the employee would otherWise be available for ~ork. It would be inconsistent for the 
. 	 , . I . 

State to compel jury service and at the same time disqualify unemployed persons from 

UC for complying. Most employment is not considered an excuse for avoiding jury duty, 

and unemployment would also likely not be an excuse from jury duty. Indeed, EB 

claimants are exempt from the-work search provisioniwhileonjury duty (20 CFR· 
. 	 I . 

!
615.8(g)(3)(i)(A)). 

I 
I 

Temporary Layoffs. In a temporary layoff, the employer is unable to provide 

work for,a short period of time, but both the employet and the employee have the 
. I 	 . 

". " expectation that the employee will return to work on ~ specific date. When the employer 

recalls the. employee, the employee must accept or be ;denied UC. In these cases, the 

availability requirement is essentially limited to the employer who laid off the employee .. 
• I 	 , 
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I 
1 

This recognizes that such employees are freguently career employees who would likely 

quit a new job to return to their fonner empl~yer when the layoff ends; therefore, other 

I 

employers would not likely' hire such employees. 

I 

B. The ;Birth and Adoption Unemployment ~ompensation (BAA-UC) Experiment 
! 

(1) Able and Available Requirements for BAA-UC 
I 

, , The DOL previously exercised its authority to interpret the able and available 
, i ' 

I 

requirements in the areas of training, illness, jUlY duty, and temporary layoffs. Based on 
" i' 

this precedent, the DOL's experimental BA.;{-UC program is designed to test whether 

expansion of its interpretation ofthe able and available requirements would promote a 
! 

continued connection to the workforce in par~nts who receive such payments. 

i 
i 

As the number ofmothers in the workforce and families with both parents 

i 
working rises, the need to test this iI:tterpretatlon incre~es, and collecting data under the 

, I, • 

BAA~UC program to test the existence and nragnitude of this group's conneCtion to the 
. . , . 

work force, is increasingly important. Indeed, much in the same way that providing 

'. • t 

training to laid-off employees enhances their!connection to the workforce by making 
, ,I ' 

them more marketable, the DOL wants to test whether providing parents ~ith BAA~UC' 
I 

I 


at a point during the first year ofa newborn;~ life, or afier placement for adoption, will 

help employees maintain'or even promote their connection to the workforce by' allowing 
I " 
! 

them time to bond with their children and to develop stable child care systems while . ' 

I ' 
adjusting to the accompanying changes in lif~style before returning to work. 

J 
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. , 
The initial time period during which a new child is introduced into a home, and 

. I 
how that child's car~ will be assimilated into the working lives of the parents, is critical. 

I 

It is during this period that secure emotional bonds ~e formed between children and their 
. . : 

parents. It is also during this period that a system of:Child care, which will foster the 

parents' availability for work, can be firmly estabiished. These requirements are univer­
I 

sal when any working family has a new child. Addressing these n~eds is fundamental to 

helping families flourish and is.also connected to s~taining a stable workforce. Where 
, 

parents continue to work after the amval ofchildren} they often ~eed the opportunity to. . 
, I 

bond with their child as well as arrange a system ofdare that will al1o~ the parents to 

continue, and indeed strengthen, their attachment to the workforce. 
. i 

I , 

For all the above reasons, the DOL believes ~at these parents are an appropriate 
I' 

focus of an experim€mtal extension to the able and available requirements. Thus, this 

·1 
expanded interpretation of the Federal able and avai~able requirements applies only.to 

. , 

experimentalBAA-UC and does not extend to any other facet of the. Federal-State UC 

program. BAA-UC is an experiment'being conduct6d within the regular UC program. 
I ,. 

(2) Experimental versus Permanent Program 
I ' 

This proposed rule will give the State agencibs that administer the UC program 
,I . 

I 
the opportunity to provide UC, under an experiment~l program, to parents who take 

. I . 

1 

approved leave or otherwise leave their employment to be with a newborn or newly­
j 

adopted child. The DOL chose to proceed with an dxperimental rather than a permanent 

10 




, 	I 
I , 

. ,I 

.. , 

program in order to compile the necessary information to evaluate the following prior to 
I 

i 	 , 
any implementation of a pernianent program:; whether individuals compensated for birth 

. 	 . r 

,and adoption leave are more likely to return tp employment, and, therefore, are more 
j 

. I
available than those who are uncompensated;; the effects on employers whose employees 

take such compensated leave; the effects on employers throughout a State'who bear the 
, 	 .' t 

i 

BAA-UC costs; and the effects ,on the State'~ unemployment fund. The DOL anticipates 
, 	 I 

that creating this experimental program, whiqh States can voluntarily choose to put into 
I 
I 	 ' 

practice, will give States the necessary latitu1e to develop innovative programspermit­
, 

ting the DOL to measure employees' connections to the workforce after availing them-
I 

selves o fBAA-UC , as compared to iridividubs who take unpaid leave or none at alL 
- , 

I 

(3) 'Experimental Program Limitations 

The purpose ofthe able and availableirequirements is to assure sufficient attach­
, . I 

'ment to the workforce. The BAA-UC experiinental program is designed to test the 
, . i 	 . 

, \ 

proposition that providing UC to the parent~ bfnewboms and newly-adopted children 
i' , 

who wish to take approved leave or otherwise leave their employment will increase their 
I 

attachment to the workforce. In order to gam infomiation' on the impact of adapting the 

, 
, I' 

I.,
Uc program to address the needs ofsuch employees, the DOL is defining the experimen­

. 	 I 
I 

. 	 . I , 
tal program to cover the parents of newborns!and newly-adopted children. The DOL 

i 

believes that authorizing States to provide unemployment compensation for parents of 

newborns and newly-adopted children will produce ~aluable information for evaluating 

the program. This information may also se~e as a basis for further expanding coverage 

!. 



•.. 1 . 
to assist a broader group ofemployees to better balance work and family needs. The 

class of employees covered by this proposed rule is a small, easily-defined group that can 

be'used to test whether compensating absences from Iemployment will assist'individuals 
'. f 

\' . 
to maintain, or even improve upon, their. connection·to the workforce by enabling them to , . 

j 

! 
better meet their parental and family needs .. 

.(4) Experimental Program Time Frame and ~valua1ion '. . 
. . . I . 

States may enact legislation and begin operat.ion ofa BAA-UC program any time 

after the effective date of the Final Rule. States wisliing to enact legislation prior to , 

. completion of the rulemaking p~ocess should have a !~ontingenCyprovision' iIi their 

i . 

legislation allowing for State agencies to make changes necessary to comply with Federal 
, 

. I 
regulations prior to the implementation oftheir progfams. 

. . I 

: 
l 

I 
The DOL will begin collecting administrativ~ data immediately upon implementa­

. I . 
I· 

tion of a BAA-UC program. As States gain experience with their programs, the DOL , 
. i 

will evaluate each State individually. A comprehens.ive evaluation will be perfonned 
. I 

. '., . . 

when at least four States have implemented legislati6n and operated a BAA-UC program 
I· . 

for a minimum ofthre~ years.. 

I 
I 

The Federal evaluation methodology has no~ yet been completed. Because States 
,I 


'.. . I . 

will have broad latitude in developing BAA-UC exp~rimental programs, the DOL may 

1­

use a case study evaluation design. Some ofthe issuFs that may be addressed in the 
, 

12 



evaluation include: whether workforce attacJ:unent for this population changed; whether . ., 
. I 

employees faced b;mers to taking advan~age: of BAA-UC; and, if so, what can' be done to 

'. '. '1 ' • . 
break down these barriers. Though not required by these regulations, it is anticipated that 

, 
i 

each State will include, as part of its system development, ,an evaluation component. , 

i 
Once decisions have been made regarding the Federal evaluation process and how the , 

• i 

relevant infonnatio~ .~ill be collected, compl~'te infonnation collection instructions will . I . . . 
. , . "'. I '" .' . , 

be issued and, if subjec~ to the Paperwork Refluction Act, published for public coInIrient 

in the Federal Register. 

C. Rule Fonnat 

In keeping with the Administration's commitment to writing regulations in plain 

English, the substance and fonnat ofthis Proposed Rule is presented in a question-and-
I 

I 
answer fonnat so that the regulations ~i1l be flear and easy to understand. In addition, 

I· 
! 

the DOL has attempted to anticipate and ad<.k,ess issues that may arise during this. effort. 

..i , 

II. Explanation 
I 

I 

DOL is proposing a rule which is not bverlY prescriptive. This is consistent with . . I' . . . . 
.the general structUre of the UC program undek which Stat~s have wide latitude in 

I 

designing their programs . 

. .' ...... 
. ! 

, I . 
In accordance with the May 24, 1999,!Executive Memorandum, BAA-UCmodel 

I ' . , , 

State legislation has been developed and is appended (Appendix A) fo~ comment. This 

!. 
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, 

. I 

model legislation is optional and is provided for the convenience of States that choose to 
, I ' 

i 
. I 

implement a BAA-UC program. A commentary on the model legislation and policy 
.1. 

issues to aid States in the development ofmethods provided forunder the proposed rule is 

also appended (Appendix B) for co~ent. Both app;endices are subject to change based 

, upon conunents. They will be issued in final form iIi the Federal Register as a program 

letter and will not appear in the Code ofFederal RegUlations. 

Description of the Regulation 

The proposed rule adds Part 604 to the Code pfFederal Regulations .. Subparts are 
, 


organized by subject matter: i ' 


I . 

Subpart A discusses the purpose and scope of the regulation and defines critical 

terms. 
I 

Subpart B discusses Federal UC requirement~ as they relate to this experiment. 
I 

Subpart C discusses BAA-DC eligibility requirements. .' I 
, I 

Following is a brief description of each subpart ofth~ proposed regulation. 
. I' 

. Subpart A-General Provisions 
! 
i 

Subpart A discusses the purpose and scope o~the regulation a:Qd defines critical 

I 
terms. The purpose ofthe regulation is to establish the opportunity for the State agencies 

I 
that administer the UC program to provide UC, under an experimental program, to 

i 

parents who take approved leave or otherwise leave dmployment to be with a newborn or 

14 




newly-adopted child. This proposal will pe~it interested States to experiment with 

l 

methods for,allowing this use, of the UC program. 

, i 
I 
\ 

. i. 
, I . . . 

The scope of the BAA-UC experime~t extends to all State UC programs that 
. i . 

provide UC to ,parents who t~e approved leaye or otherwise leave their employment to 

be with their newborns or newly-adopted chiiPren. This group was identified by the 

President as the focal group for the experimen.t with possible expansion, if warranted, 
" ' 

after the experiment has been evaluated. Stat~ participation is completely voluntary. 
i 

1 
I 

, i 
Definitions ofterms specific toBAA-UC are also in Subpart A:

I . 

Approved Leave-Because "approved lbave" is commonly interpreted as an 
I ' . 

approved, temporary separation from a specifi,c employer, that definition has been 

adopted for BAA-UC purposes. , ! 
f 

Birth and Adoption unemployment cOfpensation-This is UC paid only to parents 

on approved leave or who otherwise leave em~loyment to ~e with their newborns or 
I 
I 

newly-adopted children.l ' 
I 

! 
Newborns-To establish the distinguisIYng characteristics of the experimental 

group, it is necessary to defme ''newborn.'' F~r purposes of the experiment, newborns 

. I 
are defmed as children up to one-year old.' ! 

. , I 

Newly-adopted chil4ren-Adoptive par~nts are included in the experiment. 
, ,I 

Because a.'dopted children may not be newborrls, and a comparable meas~ement period is , '. I '. . 

1 . 

necessary for all parents included in the, BAA,..PC experiment, "newly-adopted" refers to 
I 

, ., 



,I
i 

children, regardless of age, who have been placed wi~hin the previous 12 calendar months 

with an adoptive parent(s). ' 
i 

Parents-For BAA-UC experimentalpurpose~, parents are defined as mothers and 

fathers-biological, legal or having legal custody of ajchild during the adoption process. " , . i .' 
, The BAA-UC experiment does not include foster patents l;llliess the child has been, placed 

with the foster parents for adoption. 

. ' t 

Placement-The adoption process can be lengthy with completion occurring long 

. after a child has been placed with a family. Consequently, for BAA-UC comparability 
. " I. . , 

between parents ofnewborns and parents ofnewly-adopted children, "placement" for 

BAA-UC purposes will be the time a parent becomes legally responsible for a child 
, 'I . , . ." 

, . , 

pending adoption. i 

Subpart B-FederalUC Requirexnents 


Subpart B discusses how the Federal UC requirements apply to BAA-UC. 
, , . I 

Beyond the proposed interpretation of the able and a~ailable requirements~ this regulation 
. ! 

does not change Federal UC requirements. Under it~ authority to interpret the statutes it 

administers, the DOL is interpreting the Federal ~ble:and available requirements to 

include BAA-UC. This interpretation will give State's the opportunity to experiment 
.. I 

I 

with, and demonstrate methods of, providing BAA-DC to parents ofnewborns and 

newly-adopted children. The experiment wilrprovid'e compensation only during the 

periods when parents iake approved leave or bth~e leave employment following the 
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birth or placement for adoption of their Child~ This interpretation of the Federal able and 
I 

available requirements applies only forpurpdses ofthis experiment. . 
. , I· 

Subpart G-BAA-UC Eligibility 
.1 

Subpart C discusses the BAA-UC eligibility requir~ments.Although implementa- . 
! 

tion ofBAA-UC is entirely at State di~cretio* and States have wide latitude ~ri BAA-UC 
I 

program development, certain eligibility par~eters apply. For example, only parents of . " . I .' , 
I 

newborns or newly-adopted children are incl~ded in the experiment. Also, because all 
. I ' 

Federal UC law requi~ements must be met arid the insurance nature of the UC program 
! 
I 

. must be maintamed, the introduction of eligili>ility factors that are inconsistent with 
I . 
1 

Federal UC law requirements is not peI'llllttecl underBAA-UC programs. The iritroduc­
i ' 

tion of eligibility factors unrelated to the faCt: or cause ofunemployment, such as indus­
, I ' , , . . 

try, employer size or whether tI,.e spouse ofa!UC recipient also receives (or has received) 
, j 

UC, is inc~nsistent with Federal law. Specifically, in a 1964 conformity decision 

, .;, . 

involving the State of South Dakota, the Sect:etary ofLabor held that Federal law 
I 

prohibits the introduction ofany eligibility t~st unrelated to the fact or cause ofthe 
1 • ' 

individUal's uu'employment. (See Setretary ~fLabor's Decision ofSeptember 25, 1964, 
, .' ,I . 

I 

In the Matter of the Hearing to the South D~ota Department ofEmployment SecUrity 

. ,I 
Pursuant to Section 3304(a) of the Internal R~venue Code of 1954, transmitted by 

. , I ' 
j . " 

~', .. " 

Unemplo~ent Insurance Program Letter NQ. 787, October 2,1964.) Therefore, all 
I" 

individuals covered under a State's UC law must be covered for BAA-UC. 
I 

I 

! 

li7 
I 

I 
! 



~. ., '. 

For BAA-UC purposes~ the first compensablyweek is the week in which birth or 
, 

placement for adoption takes place. States are free t~ determine whether to prorate the 

weekly compensation amount based onthe day ofthk birth or placement for adoption or 
i 
I 

whether to fully compensate for that week. Weeks preceding the week of the birth or 
. . I . . 

I 

. placement and weeks following the end ofthe,one-y~ar period are not compensable. 
.' - , I . . I ' 

The purpose ofBAA-UC is to provide suppor to new parents on "leave" from 

employment to be with thei~ newborns ofnewly-ado~ted children: The term "leave" 

. I 
implies that the individual will return to the last employer after a designated period. . . i . 

r 

However, for experimental purposes, the DOL will allow States to pay BAA-UC to 
. -.' I ' -­

parents who otherwise leave employment for thispll~ose. This will generate data for 
~~. . 
, .­

evaluating how providing compensation affects the connection of these individuals to the 
i 
I , 

workforce. The DOL's view is that limiting BAA-qC to only those individuals who are 

. - I . 
assured ofjob retention could be seen as unfairly excluding parents from BAA-UC who 

are denied leave by their employers. 

Executive Order 12866 
, 

This proposed rule is a "significant regulato~ action" within the meaning of 

Executive Order 12866 because it meets the criteria bfSection 3(f)(4) of thatOrder in 
I 

that it raises novel or legal policy issues arising out 6flegal mandates, the President's' 
. ",' - ." I ' . 

. priorities, or the principles set forth in the Executiv~ Order. Accordingly, the proposed 
I , 

rule has been submitted to', and reviewed by, the Of~ce ofManagement and Budget. 
I 
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I 
, I 

However, the proposed rule is not coqsidered an "economically significant" rule 

i 
because it will not have an annual effect on the economy of$100 million or more, will 

. . I 
, 

,not adversely impact a specific sector oft~e ~conomy, and will not materially alter the 

I 

budgeting impact of entitlements, grants, user fees or loan programs or the rights and 

obligations of recipients thereof. 

. I 

The Department estimates that the po~sible annual aggregate BAA-UC cost could 
! . 

range from zero to approximately $68 mi11iOI~. The regulation is permissive, and the 

I 

DOL does not know how many States will c~oose to enact experimental BAA-UC 

programs. The estimate of the annual aggreiate BAA-UC cost of$68 million is based on 

. . I ' 
the expressed interest of a small number of Srates. The cost depends upon such factors as 

the extent to which BAA-UC affects parents 'I incentives to increase their leave duration. 
I . 
i 

and the percentage ofleave-takers applying for BAA-UC.The derivation ofthis estimate 

begins with 1997-98 Current Population surVey data showing the annual U.S. average 
'.1. 

number ofwomen in the labor force with a child under one-year old. After this number is 
. I,

i ' 
dis aggregated by State, the likely proportion bf leave-takers for newborns and newly-

adopted children is determined baSed on perc!entages provid~d in a report by the Commis­
, 

sion on Family and Medical Leave, titled A Workable Balance: Report to Congress on 
. ,1 .

I ' 
Family and Medical Leave Policies (April 3d, 1996). Other factors used in determining 

• I " 

1 . 
the cost estimate include the percent of leave+takers with employer-paid leave, monetary 

. ! . 
\ 

eligibility rates, and average weekly UC payrpents. 
. i 

! 
I 

I 
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i 
I 

Further, the DOL has evaluated the proposed irule and found it consistent with the 
i ' 

i 
regulatory philosophy and principles set forth in Executive Order 12866, which governs 

agency rulemakmg. Although the proposed rule will! impact States and·S tate agencies, it 

will not adversely affect them in a material way. Th~ proposed rule would permit States, 
, .!, . 

. to voluntarily establish experimental programs to detbrmine the effectiveness of using the 
I 
I 

UC program to support parents taking leave from the~r employment to be with their . 
newborns or adopted children; it would not impose +y ~ew requirements on States. 

Paperwork Reduction Act 

The DOL has determined that this proposed ziIle contains no infonnation collec­
, ! 

I 

tion requirements. I 


I 
i' 
I 

Executive Orde~ 12612 , ,I 

These proposed regulations have be~n review~d in acc~rdance with :gxecutive 
! 
I 

I 

Order 12612 regarding federalism. The order requires that agencies, to the extent 
,'. I, 

I 
possible; refrain from limiting State policy options, consult with State~ prior to taking any 

. I 

actions which would restrict States' policy options, ard take such action only when there 
. . I' '" "'." . 

is clear constitutional authority and the presence ofa ,problem of national scope. Since 

I 
this proposed rule, does not limit State policy op~ionslunder the current UC program, it 

I ... ....~ 

complies with the principles of federalism and with ~xecutive Order 12612 . 
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I 
I 
i , 
I 
IExecutive Order 12.988 	 I 

I 

I 

This proposed rule has been drafted ruld reviewed in accordance with Executive 

Order 12988, Civil Justice Reform, and will not unduly burden the Federal court system. 
., " 	 "I,,', ' ' 

The proposal has' been written to minimize litigation and provide a clear legal standard' 
, 	 ' I 

for affected conduct, and has been reviewed c1arefully to eliminate drafting errors and' 

ambiguities. 

I ' 
Unfunded Mandates Reform Act of 1995 and Executive Order 12,875 

. 	 I ' 
This proposed rule has been reviewed :in accordance with the Unfunded Mandates 

, 	 I , 

I ' 
Reform Act of 1995 (UMRA) (2 U.S.C. l50ljet seq.) and Executive Order 12875. The , 

DOL has determined that this proposal does dot include any Federal mandate that may 
I \ . .,. 

, 

result in increased expenditures by State, local, or tribal governments, in the aggregate, or 
, . I ' 	 , 

I 

I 


by the private sector, of$100 million or more:in anyone year. 
, " 	 I ' 

I 


I 

I 	 ' 

The States have full discretion to decide whether or not to enact a BAA-UC 
, ' ,i. 	 . 

,program. See the section entitled "Executive brder'12866" for further information on the 
I 

BAA":'UC cost estimate. 	
i
I 

I 


Regulatory Flexibility Act 
'I 

This proposed'rule will not have a siJficant econo~ic impact on a substantial 
I 
I 

number of small entities. The proposal affect~ States and State agencies, which are 'not 

within the definition of "small entity" under 5IU'S,C, 601 (6). Moreover, States have 

2li 
i 
I 



I 
I 

. . I 
complete discretion in deciding whether or not they will enact a program pennitted under 

I ' 
, , 

this proposed regula1ion. Under 5 U.S.C. 605(b), thd Secretary has certified to the Chief , . . . I . ' 
, , 

Counsel for Advocacy of the Small Business Administration to this effect. Accordingly, 
. I 

I 
no regulatory flexibility analysis is required. 

,I 

. . i 
Small Business Regulatory Enforcement Fairness: Act 

I 

This proposed rule is not a "major rule" as d~fmed by section 804 of the Small . 
. I " 

I 
Business Regulatory Enforcement Fairness Act of 1996 (5 U.S.C. Chapter 8). This 

proposed rule will not result in an annual effect on Je economy o~ $100 million or more; 
. I' 

a major increase in costs or prIces; or significant adv~rse ~ffects on competition, employ­
. I . 

ment, investment, productivity, innovation, or the ab,ility ofUnited States-based entities 
. " 

i 
. '. I' 

, to compete with foreign-based entities in domestic and export markets. 
. . 'I" 

Effect on Family Life 

j 

The DOL certifies that this proposed rule has been assessed in accordance with . : I. . . 
section 654 ofPub. L., 105-277,112 Stat. 2681, for its effect on family well-being. The 
. . . I, . 

DOL concludes that the proposed rule will not adver:sely affect the well-being of the 

. . , i 

nation's families. Rather, it should have a positive e;ffect on family well-being by 

i 
pennitting States to enable m~re parents to take leav from their employment, to be with ..r, . , 

their newborns or newly-adopted children. 

, , 
. I ; 
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List of Subjects in 20 CFR Part 604 

Employment arid Training A<;lministr~tion, Labor, and Unemployment Compensa:.. 

tion. 

I 

, ' I 


Catalogue of Federal Domestic Assistance Number 

i 

This program is listed in the Catalogue ofFederal Domestic Assistance at 

I 


I 

No. 17.225, Unemployment Insurance., I 


Signed at Washington, D.C. on _..,...-..,...-..,...-..,:)[, 1999. 
I, 


1, 

i 


ALEXIS M. HERMAN 

Secretary ofLabor I

I . 

I 


I 

I . 


Words of Issuance 
I 

I 


For the reasons set forth'in the preamble, the DOL proposes that Chapter V of 
I 

I . 


Title 20, Code ofFederal Regulations, be amended by adding new part 604 to read as 
i 


. follows: 

I 


i 
, 
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, I 

, Part 604-REGULATIONS FOR BIRTH AND ADOPTION UNEMPLOYMENT 
i 

COMPENSATION' 

Subpart A-General Provisions, . 

Sec. 

§604.1 What is the purpose of this regulation? 

§604.2 What is the scope of this regulation? . I­

§604.3 What definitions apply to this regulation? 

t 
! 

Subpart B-Federal Unemployment compensatio~PrOgram Requirements
I - .' ! . 

- I ­

§604.10 Beyond the, interpretation of the able and a~ailable requirements for Birth and 

! 
Adoption unemployment compensation,' does this regulation change the Federal require­

.i 

I 
ments for the unemployment compensation program? 

Subpart C-Eligibility 

I 
. §604.20 Who is covered by Birth and Adoption unemploymtmt compensation? ... 

§604.21 When does eligibility for Birth and AdoptiJn unemployment compensation 

. commence? 

§604.22 Are parents who leave employment to be w~th their newborns or newly-adopted 
. . . I.. . 

. .' I . . 
children eligible for Birth and Adoption unemploymynt compensation, or is it limited 


only to parents who take approved leave? 
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Authority: 42 U.S.C. 1302(a); 42 U.S.C. 503~a)(2) and (5); 26 U.S.C. 3304(a)(1) and (4); 
, 
I • 

26 U.S.C. 3306(h); Secretary's Order No. 4~7:5 (40 FR 18515); and Secretary's OrderNo. 

I
14-75 (November 12, 1975). 

Subpart A-General Provisions 

§604.1 What is the purpose of this regulation? 
. , 

I 

This regulation allows the States to deVelop and experiinent with innovative 
, . . .! . 

. . I ' . 
methods for paying unemployment compensafion to parents on approved leave or who 

, 
i 

, otherwise leave employment to be with their ~ewborns or newly.,adopted children. 

I 
States' experiences with Birth and Adoption ~employment compensation will enable the 

,, 
Department ofLabor to test whether its interpretation of the Federal "able and available" 

-. I 

requirements promotes a continued connectio# to the workforce in parents who receive 

such payments.' .1 
I 

I 
§604.2 What is the scope of the regulation~ 

I 
This regulation applies to and permits ~l State unemployment compensation 

I 

. programs to provide benefits to parents on apJ,roved leave orwho otherwise leave 

. I'· . 
'employment to be with their newborns or newly-adopted 'children. A State's participation 

I • . 

I 
is voluntary. I 

I 

.... , " .. 
, 
I 

I 
I 
I 

I 
i 
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I 

. . I 
§604.3 What definitions apply to the regulation? I 

. I 

The following definiti,Ons apply to this regulaiion: 
I 

. . I 

" (a) Approved Leave means a specific period Jftime, agreed toby both the 
. I 

. t. 

employee and employer, during which an employee i~temporarily separated from 

employment and after which the employee will retuni to work for that employer. 
'. . I' 

(b) Birth andAdoptionunemployment comp~nsation means unemployment 
. .' ! . . 

t 

compensation paid only to parents on approved leav~ qr who otherwise leave employ­

ment to be with their newborns or newly-adopted chi~dren. 
I, 

(c) DOL means the United States Department of Labor. 
. j 

(d) Newborns means children up to one-year lold. 

(e) Newly-adopted children means children, fegardless of age, who have been 

. placed within the p;evious 12 calendar ~onths with i 
t 

adoptive parenf(s). 
I . 

i 
(f) Parents means mothers. and fathers (biological, legal or who have legal 

. . i 

Icustody of a child during the adoption process). 
I 

(g) Placement means the time a parent becoJes legally responsible for a child 

pending adoption. 

(h) Staters) mearis one of the States of the UJited S~ates ofAmerica, the District 
i . . 

QfColumbia, the Commonwealth ofPuerto Rico, an4 the United StatesVirgin Islands. 
I 

I 

i 

I 
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Subpart B-Federal Unemployment Co~p~nsation Program Requirements 
i 
! 

§604.10 Beyond the interpretation of the able and available requirement for Birth 
, , 	 ,I 

and Adoption unemployment co~pensatioh, does this regulation change the Federal 

requirements for the unemployment compinsation program? 
, 	 I 

, 

No: This regulation does not change ~e Feder~l unemployment compensation 

, requirements. Under its authority to interpret; Federal unemployment compensation law, 
I . 

the DOL interprets the Federal able and avaiUlble requirements to include experimental 
, 	 .' 

Birth and Adoption unemployment com~ens1tion.· The regulation applies only to parents 
, I 

, I, 
who take approved leave or otherwise leave eniployment to be with their newborns or ,

I 

f, 
newly-adopted children .. 

Subpart C-Eligibility 

i ' 
§604.20 Who is covered by Birth and Adoption unemployment compensation? 

If a State choose,s to provide Birth an4 Adoption unemployment compensation, all 
. • I 

! 
individuals covered by the State'sunemploy$ent'compensation law must also be covered 

,I· ' 
i 

for Birth and Adoption unemployment compynsation. Just as with current unemployment 
I 

compensation programs, individuals may notlbe denied experimental Birth and Adoption 
. 	 '., 
, 	 ", , i 
unemployment compensation based on facts or causes unrelated to the claimant's 

, I' 
, 	 ' I ' 

unemployment, such as industry, employer size or the unemployment status of a family 
, , . , ' j '. '.' " 

I
""... .. 

member. The introduction 'of such facts or causes would be inconsistent with Federal 
I 
I 

unemployment compensation law ~ 

, 
I 
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I 
1 • 

§604.21 When does eligibility for Birth and Adop1tion unemployment compensation 
• I 

commence? 

Parents may be eligible for airth and Adoption unemployment compensation, 
. I . . . 

during the one-year period commencing with the we~k in whichtheirchild is born or 

placed with them for adoption. Weeks pr~eding the: week of the birth or placement and 
. . . I ' 

I . . 

weeks following the end of the one-year period are n9t compensable. 

§604.22 Are parents who leave employment to beiwith their newborns or newly­

adopted children eligible for Birth and Adoption ~nemployme~t compensation, or is 
- . I 

I 

it limited only to parents who take approved leavf . 
.1: 

States may limit Birth and Adoption ~empl~ym~nt compensation to parents who 
• . i 

I.' I . . . 
take approved leave or may extend Birth and Adoptiqn unemployment compensation to 

I 
1 
I . 

parents who otherwise leave employment to be with their newborns or newly-adopted 
. . '. .'. j . . . . . 

children. However, the intent of Birth and Adoption ;unemployment compensation is to 
I 
1 

support all parents who wish to take time from empldyment to be with thei~ newborns or . . .' I, ." . . 
I 

newly-adopted children . 

.." 1 ..... 

1 

i 
I 



II .Appendix A 
f 

The following appendix will not appear in the Code of Federal Regulations. 
, 	 , . 

Model State:Legislation 
I 

I 

I 

I 
I . 


'Section 
. - . Birth and Adoption Unemplo~ent Compensation. 


(a) An indIvidual who is on a leave ofabsencb from his or her employer or who left 
. I 

emp loyment to be with the individual's child !during the first year of life, or during the 
.. 	 I 


I 


first year following placement with the indivi~ual for adoption, shall not be denied 
, 
I 

I 


compensation under Section __ for volun~arily leaving employment, Sec~ion __ 

. relating to availability for work, Section __'_ relating to inability to work, or Section 

__ for failure to actively seek work. 

I 

(b) Section __', conceriring the reduction ofithe amount ofcompensation due to receipt 

of disqualifying income, shall apply to paymjnts under this' section. In addition, the . 
I 

, following payments shall cause a reduction iJ the compens~tion amount: .. 
. I 

(1) any payment from the employer resulting from a birth or adoption described in 
. I 	 . 

subsection (a); and . i 
I 



i 

I" 
(2) any payment resulting from a birth or" adoption described in subsection (a) 

, 

from a disability insurance plan contributed to by an ;employer, in proportion to the . 
. i 

employer's contribution to such plan. I 
,

. i 

(c) Comp,ensation is payable to an individuallli1.der ~s section for a maximum of 12 

weeks with respect to any birth or placement for adoption. .' 
. I 

(d) Each employer shall post at each site operated byithe employer, in a conspicuous . I. . 
. . t . . 

place, accessible to all employees, inforination relati~g to the availability ofBirth and 
" ' 

Adoption unemployment coinpensation .. 

(e) Any .compensation paid under this section shall not be charged to the account of the 
, . . ".." '1 

: . . 

individual employer." " I 
I 

(f) Two years following the effective date of this legi'siation, the commissioner shall issue 
i 

" I " " . 

a report to" the governor and the legislature evaluating the effectiveness ofthe Birth and 

IAdoption unemployment compensation program. i 
I 

1. 

(g) This section shall be applied consistent with regu~ations issued by the U.S. Depart· 

ment ofLabor. 

I" 
I 
I 
I 

I 

I 
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I Appendix B 

. i 
The following appendix will not appear in the Code ofFederal Regulations. 

.1 

Commentary on Model State Legislation, 

. Including ·policy Issues . 
I 

I 
i 

I 
General 

, 
i 

. I ': 
Must States implement a Birth and Adoptihn unemployment compensation (BAA­

.. . I . . 
UC) program? I 

J 

i . 
, 

No. This program is voluntary for the States. I However, implementation ofBAA-UC 
. , . I . . 

will require some legislation on the part ofevrState seeking to adopt the program. ,. The· 
1 

Model State Legislation is provided for the cdnvenience of States that wish to implement 

a BAA-UC program. 

Does this regulation enable a State to pay DC for other types of family or medical 
I . . 

leave? 

I 
No. This regulation enables a State to pay uq toparents on approved leave or who 

. I . . 
I . 

• • . ' 1_. 

otherwise leave employment to be with their newborns or newly-adopted children. . .. I . 
I . 

Pennitting.payment ofUC for other types of family leave or care would be inconsistent 

-. \ "'. I 
with this experimental program. I 

I 

! 
I 

I 

I
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I 

1 
I 

i 
.' I 	 . 

Must all employer-paid leave be exhausted before!BAA-UC is available? 
, .1 

No. BAA-UC is designed to provide partial wage replacement to parents ofnewbo~s or 

I 
newly-adopted children. The Model State Legislation assumes that any wages paid for 

. . I 	 ­

the period ofemployer-provided leave will be deducted. However.' States need not 

deduct these wages from BAA-UC. 

, 
I' 
I 
i 

Does this regulation impose any solvency requirefuents upon the States before they . . I' . 

enact BAA-UC? . I 
1 

No. The DOL expects that a State will not enact changes without assessing the effect on 

I· 
the solvency of its unemployment fund. ; Each State ~as the responsibility to assess the 

. . " j 	 . 
cost to the State's unemployment fund whenever coverage, benefit expansions, or tax 

. 	 I . 

changes are considered within th~ State's UC prograb. Consequently, DOL expects 
, I 

, . ,I 

prudent decision makers in a State to examine the State's solvency position and projected 

. I 
i 

taxes and benefit payments under current law before; deciding to enact BAA-:UC legisla­

tion. 	 i
1 

I 

Monetary Qualifications and Benefits 

I' 
What are the earnings and employment requirements for BAA-UC? 

< '. 	 j 

I 

I 
States may establish their own requirements. The Model State Legislation assumes that 

I 
States wil~ use the same earnings and employment driteriathat apply to all other individu­. i 	 . 
als: 

32 
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! 

: 1 

, 
I
I 

What is the weekly benefit amount for individuals eligible for BAA-UC? 
! ' 

States may es~ablish their own weekly benefit amounts. The Model State Legislation 
. .,' . . . I '.. . 

assumes that individuals eligible for BAA-UCP will receive the same weekly benefit 

amount as other individuals eligible for UC. 'I' 

I , 

How does the receipt of other income erfec~ payment of BAA-UC ? 
, . .'I , 

States will determine whether BAA-UC will.~e reduced by other income. Under the 
, 

Model State Legislation, the amount ofBAAj{JC will be reduced in the same manner as 

I 
any other payment ofUC as provided under ~tate law. The Model State Legislation also 

I ' 
i 

provides for the deduction of any paYment frqm the employer as a result of th~ birth or 
. I 

placement for adoption, and for the deduction of any disability insurance payment 

'. received as;l result of the birth or placement for adoption in proportion to the employer's 
I ' 

contribution to the disability insurance plan. ~his provision, which is limited to pay­
1 

. ments triggered by the same event which triggersBAA-UC, reflects the view that the 
, I ' 

unemploYment fund should not be h~ld respo~sible when wage replacement is available 
1 ' 

from other sources, particularly when both paYments are financed by the employer ... 
. . ,'. 'i . 

States should examine th~ir laws to determin~ if all types ofappropriate income are, or 

should be, deductible. For ex~ple, some le~ve payments which are not normally . I . , , 
I 

deductible under State law may cover: costs ofbirth and adoption leave. 

I 
I 
I 
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, 
How does the BAA-UC entitlement relate to regular UC payments? . . i 

, 
States are free to determine this. The Model Legislation assumes that BAA-Ue counts 

toward the maximum number ofweeks ofregularUa:. 
. I 

Period ofEligibility 

When may BAA-UC benefits begin? 
1 

Under Section 604.21 of the proposed regulations, 'p~ents may receiveBAA-Ue only
i . 

during the one-year period commencing with the we~k in which the child is born or 
i 

placed f~r adoption. For example, an individual talciP-g leave iIi the 51st week following 
" '. 

birth or placement for adoption, would be eligible fot BAA-Ue only for weeks 51 and 

.52. Periods preceding the week ofbirth or placemJt for adoption are not c~mpensable. 

States are free to reduce the one-year period. 
I 
j. 

! 
I 

How many weeks ofBAA-UC may individuals receive? 

I 

I 

States are free to determine this. The Model State L~gislation provides a maximum 
I 

. I 
duration of 12 weeks per individual with respect to anyone birth or adoption. Since the 

I , 
. I 

Family and Medical Leave Act of 1993 (FMLA) allqws up to 12 weeks ofunpaid leave 
, , 

. . I 

for such events, States may wish to have an identica\ amount. States may also relate the , . 

". --. duration ofleave to the individual's weekly amount bfue. For example, foreach birth 
.! 

or adoption, an individual may receive an amount edual to 12 times the individuars 

I 
. weeklyUe. 

·1 
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I 

I 

I' 
I 
I 
I 	 . 

. To prevent confusion between FMLA arid BAA-UC, States should inform potential 
. 	 .I . 

BAA~UC beneficiaries of the dissimilarities getween the two programs (for example, 

!
BAA-UC does not guarantee job retention). 

I 

Ifa child is born in the middle of the week iorthe placem~nt occurs in the middle of 

i 
the week, is BAA-UC payable for this wee~? 

I 

I 
Under the Model State Legislation, BAA-UC would be payable for this week, assuming 

. I ' 
. I 

all applicable eligibility conditions, such as the deductible income provisions" are met. 
! 	 . 

States may provide the full weekly compens~tion amount for this week or prorate the 
'. . I . 	 . 

I . 

. 	 I 

weekly amount to reflect only periods followrg birth or adoption. If the amountis 
, 

prorated, the State may pay the remaining baiance for the last partial week if the individ­
. 	 I' 

ual is still on leave. 	 I. 

I 

I 

! 

Must the individual serve a waiting period? 
. 	 , 

I 
No. Nothing in Federal law requires States tp have a waiting week for regular UC or 

j 
BAA-UC.· However, not having a waiting week f~r BAA-UC would eliminate the 50 

. I . . ' 

.I. 	 . 

percent Federal share for the first w~ek ofa/{ Extended Benefits claims. Under 20 CFR 
,, 
I 	 " 

615.14(c)(3), a State is not entitled to a Federal share for the first week ofExtended 
I . 
I 

I 
Benefits if the State's law provides "at any time or under any circumstances" for the 

. . I. 

f 


payment ofUC for the first week of unemployment. 
. I 

! 
! 

I 
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When is a child considered "placed" for adoption? 
, .' I 

Under 604.3(g) of the proposed rule, placement occurs at the time a parent becomes 
I 

legally responsible for a child pending adoption. State UC agencies should consult the 
. ' I ' ' 

adoption laws of their States to determine precisely 1hen pl~cement occurs. 

,I 

Other Eligibility Issues 

i 

May both parents receive BAA-UC? . If so, may t~ey b~th receive such 


compensation at the same time? 

. The answerto both questions i~ "yes." States implexhenting BAA-UC must allow both 
, , "I,. . 

parents, if otherwise eligible, to receive BAA-UC c~ncurrent1y or consecutively. A State 
I 

, I , 

may not prohibit payment ofBAA-UC simply beca~se the other parent is taking leave for 

. the same purpose. A State law which does so is iric~nsistent with Federallaw because 
.'. I 

. ',' t ' . 
the eligibility of one parent will be determined based on whether the other parent is 

.' , I 

, receiving UC. Specifically, in'a 1964 conformity d~cision involving the State of South 

i 
Dakota, the Secretary ofLabor held that Federal laW. prohibits the introduction of any 

I 
eligibility test unrelated to the fact or causeof the i~dividual's unemployment. (See 

. , 
I 

Secretary ofLabor's Decision ofSeptember25, 19~4, In the Matter of the Hearing to the 

I 
South Dakota Department ofEmployment Security Pursuant to Section 3304(a) of the 

1 

Internal Revenue Code of 1954, transmitted by Unebployment Insurance Ptograin Letter 
. I : . . : 

No. 787, October 2, 1964.) The recipient status of the other parent is unrelated to the fact 
.., I ' 

, 

,\ I 
I 
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': i 

Ii, 
or cause of an individual's unemployment. Thus, both parents may receive BAA-UC, 

I 

I 
whether concurrently or consecutively. Similarly, States may not limit use ofBAA-UC 

i· . 
I 

to the "primary" parent. I 
I 
1 
I 
I 

I
I . , . 

Must BAA-UC apply to individuals employed bY,all employers subject to State UI 
. . . I 

law? 
i 
I 

Yes. As explained in the previous answer, S~tes may not impose eligibility conditions 
. I ' " 

not related to the fact or cause of the individ~al's unemployment. Assuming the.services 
I ' ' 

, I 

are taxable for UC, Stat~s may not, for exam~le, limit BAA-Ue based on e~ployer size. 
I 

i 
\ 

May States provide BAA-UC to individua~s who otherWise leave employment (not 
. I 

on approved leave) to be with their newborns or ~ewly-adopted children? 

" .' ,' I " 
Yes. While States are free to detennine theiriown requirements, there are compelling 

reasons for providing BAA-UC to individua1~ who otherwise leave employment. 

I 
Although many employers maygrantleave, <?thers may not. The DOL believes that all 

I 

. I 
parents should be treated identically forUe pUrposes when they take time away from' 

I

! ' 
employment to be with their newborn or new;ly-adopted child. As, such, their eligibility 

i ' 
. .i . . .' .' 

for BAA-UC should not be based on whether: an employer is required to grant the leave,' 
I 

r 
but on the parent's reason for wanting to tak¢ the leave. 

I
". ". 

I 
I 

I 
I' 
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i 
I 

! 
May eligibility be conditioned on whether the individual gave notice to the em­

~ . 
" 

ployer? 

Yes. Although the Model State Legislation does notiprovide for such a condition because 

I 
it may result in denials due to the technicality ofwh~n the individual requested leave, 

States may impose it. 'The basis of such a requiremeht is that employers should be given 
. ' J . I 

sufficient time to accommodate the leaving/absence 9f the individual. If such a provision 
. i, 

is included, the DOL r~commends that the notice b~ ~equired to be given no IJ.lorethan 30 

I . 
days prior to birth or placement, put only where prac~icable. The FMLA contains a 30­

I . . 
day requirement or shorter notice period where giving 30-day notice is not practicable; it 

does not require notice when the ne~e~sity to take le~ve is unforeseeable .. (Section' 
1 

I 
102(e), Family and Medical Leave Act, Pub. L. 103-3 (February 5, 1993).) . . . . . .!;. 

I 

. '.' I . ; . 
May eligibility be conditioned on ·whether.the individual chooses not to return to 

I , 

!,
work? I 

I 
Yes. H9wever, based upon Jenkins v'. Bowling, 691 :F.2d 1225 (7th Cir. 1982), States 

. . I . . 

maynot delay payme~t until after the individual retubs to ~ork. Section 303(a)(1), 
. . I . . 

I 

SSA, requires the full payment ofbenefits when due,: precluding States from delaying 
, '. 

payment while awaiting the individual's return towdrk. A State may, however, declare ,. I 
an overpayment ofbenefits after the individual fails ~o return to work. 

I 
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I 
! 

Mayan individual be paid BAA-UC under: the Federal-State ext~nded b~nefit 
. . i

I 

. . 
program or' any of the federally funded unemployment programs? 

, . I 

. r . 
It depends on the program. Benefits under thr DC f()r Federal Employees (UCFE) and 

DC for Ex-Servicemembers (UCX! programs, are, by Federal law, required to be paid on 

I 

the same terms and subject to the same condi~ions as State benefits (with exceptions not . . i 
relevant here); Therefore, BAA-DC ,will be paid to individuals under these programs to 

. I. . 

the same extent as under State law. 

, . 

Individuals may only receive Disaster DnemJ,loymentAssistance (DDA) when th~ir 

une~ployment is caused by a disaster as proJided in 20 CFR Part 625. However, if they 
I 

i 
meet their State's Birth and Adoption DC provisions, then they will satisfy the availabil- . 

, ' . I . ' 
: 

ity requirement at §625.4(g), and so may qualify for DDA. For example, an individual 

I 

who is unemployed due to a major disaster 4ay later give birth. If this individual 

, " " I 

satisfies the BAA-DC requirements in the StJte',s law, she may receive DUA. 
. ' . I 

I 

I 


Extended Benefit claimants may not receive Birth and Adoption UC since they cannot 
I 

. i ' 
meet the systematic and sustained work search requirements in 20 CFR615.8(g). , I', . 

I 
Individuals claiming trade readjustment allowances (cash benefits) under the Trade 

I 
Adjustment Assistance and the North Amerisan Free Trade Act Transitional Adjustment 

I 

I 
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i 

. I 

Assistance programs will be ineligible since such ind~viduals are required to either be in . 
,'1 . 

full-time training orconduct the ,systematic and susta~ed work search required for the 

Extended Benefit program. 

I
Financing costs ofBAA-UC .,, 

! 

i 
May BAA-UCcosts be socialized among e~PIOyetS? 

I 

Yes. States are free to socialize or not socialize costs:ofBAA-UC~' The Model State 
I 


. I 


Legislation socializes costs-also called "nonchargingl" An employer may be reluctant to 
'.,' 1 ' 

bear all the costs ofBAA-UC caused by'an employee!taki~g leave since the employer ' 
. I . 

. . . i .. . 

will not have caused the individual's unemployment. i Since noncharging is pennitted 
. I 

. i . . 
when the unemployment is caused by the employee, it is pennitted in this sitUation. This 

. I 

position applies to both contributorY ~d reimbursabl~ employers.. 
I 

. I 

, 

'.' I . 
May BAA-UC costs be paid from a State fund other than the State's unemployment 

. .' ., .... .1'..' 
fund, for example, a State's temporary disability ('ifDI) fund? ' 

. .' I 

! . 
Yes. Nothing in Federal UC law governs the treattnent ofmoneys in these funds because . . I 

. . ! 
they are financed by a sep~ate tax and held separately from the State's unemployment 

.. . " . .' I' , . 
fund. For example, a State with a TDlprognUn may ~nact a specia~ disability insurance 

tax on employers and deposit the proceeds in a disability fund. If the State chooses to use' 
j 

one of these funds (or create such a fund) to pay birth! and adoption leave benefits, the 
. I 

requirements ofDOL's BAA-UC regulation will not~pPlY. 
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Admiltistrative Costs 

I 
May States use administrative grants received from the Federal government to pay 

I 	 . 

. 	 I. 

I 

for the administration of a BAA-UC program? 
. 

. 
I
I 

. 	 I 

Provided that all the requirements of the BM"DC regulation are met, the use of adminis­
. . 	 I·'··' . 

trative grants is permissible, including for putposes of stud0ng and'evaluating the-BAA­
I 

DC program. However, if the regulation's requirements are not met, the expenditures of 
. 	 I . ­

I 

grant funds are not for the proper and efficien~ administration 6fthe State's law as 
" 	 . 

required by section 303(a)(8) of the Social Sepurity Act. 
. 	 . I 

IReporting 	 I 
I 
I 

I 

, I 


Will States need to amend their laws toad4ress any Federal reporting requirements 
, I 

concerning BAA-UC? 	
j 
! , 
I 

Although this is a matter for States to determine, the DOL anticipates that few, if any, 
I 
I 

States will need to amend their laws since most State laws already contain language 
I , 

concerning reporting. Many of these laws arel based on the language on page 95 ofThe 
. . . I 	 ­

. 	 , 

. Manual of Employment Security Legislation, !asre,vised Sep~ember i 950, which requires' 
, 	 I '., 	 , ... , 

that the agency "make such reports, in such fdrm and containing such information as the '. 	 I . ...' . 
Secretary ofLabor may from time to time req~ire, and shall comply with such provisions 

. I 

! . 
as the Secretary ofLabor may from time to ti~e find necessary to assure the correctness 

I 

and verification of such reports." 



Wh~t are the reporting requirements? 

I 

'"'. "'. 

The DOL has not yet finalized a methodology for evaluating State BAA-UC programs. 
" 	 I 

When that methodology is completed, Statereportin~ requirements will be issued in a,
i . 

separate information collection request and, if subject to the Paperwork Reduction Act, 
" 

. ,,', I'' 	 ' 

published for public comment in the Federal Register. 	
! 

! 
i 

i . 
I 
I 

i 
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us. House OF REPRSSENTA1'IVES 
I 

WASHINGTON. DC zOSI5-6348 
I . 

! 
I 

I 
! 

Juue. 21, 1999 

The Honorable WDIiaDl Cinr.on 

Prcsidc:D.t ofthC United States 

The White House 

WasbfngtOJl. D.C. 20500 


IDear Mr. President! ! 
i 

, , For'sil;; decades,. American workers have .bad r:pc security ofmowiDg that if they lost their job, 
they cou14 receive UDemploy:m=nt benefits to feed. tbe~ ~ and pay their bills. The unemplo~t 
t:fU.St fuml ba3 proved to be an invaluable safety m:t for millions ofworkers since 1935. 

. .' i· 
For this reason. we arc wrlting to express our istrong opposition to your effort to raid this fand 

, j 

for purposes other than helping jobless fann'Hes- Your dc'ision allowing states to use U1le1llp1oya:llCnt 
, compensation tlmds to pIOvide paid fauDly leave benefits pits out-of-'9'.'orl::: Americans against their 

neighbors who havejobS. 1b:is is simply w.mng. It also is a direct violation of a longstaDding and 
successful poliCy enacted dnriDg t'hc administration ofFnmkliD D. Roosevelt. 

. , I ' 
I 

As tl:Je Counuittee on F.cono:aDc Security 5aid!in its 1935'·recQIIJmeiJ.datious to Congress, me 

Unen:q)lo)'lllCDt CompensadDa progmnis ioteDded td pro\idc "compensation in cash for JiInited 

periods when (workcn;) Jose tbcir jobs.,'- The report ~tated dearly tbat fnnds- are "payable only for 

involUlU'ary't1D.Cmploymellt.n ' ,!, 


Your DCW policy jeopardizes tbiS 64-~-old!programby aBowing its f1ln4s, to be cb:ained for 
other purposes. Inste.sd afcircuin.vcnting publiC co~t tbrough executive fiat, you should briDg 
legislation before Congress for open and. mnest ~ . . 

I 
1 

http:Inste.sd


I 

_.t....:0:6.:..:12:.:2~/::99~1~8:.::~19~F::AX=2~O2=6::9~34:6~44~__. _ OCIA I ~ HINU1U'l'X ' 
} '4(80 WAYS AND 'llBANS',06/~!(8B' '1=: 19 PAX 202 226 ., 

I 

.:... . .; 

• 
-2­

We. hope you will rCconsider apaHcy that ~ endangers the economic secutity ofstruggling , 
.A1:1:Jeric:au families. ,! 

I, 
~':".' "1y I,.;w.,c:ere I; 

I 

! 

, I 
CC! The Hono.r:abl~J. DemUs Hasten, Speaker of tbc. ~ouse 


T.hc Honorable Alexis M. H.erman. 56Cl'eUl1y of t..apor 

I 
i 
I 

'I 

, 
,I 
I 
I 

, 
·f 
I 
i 
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THE WHITE HOUSE 
I 
I 

IOffice of the Press Secretary
I 

For Immediate Release May 24, 1999 
1 
I 

May 24, i999 
i 
, 
I 

I 
MEMORANDUM FOR THE HEADS OF EXEqJTIVE DEPARTMENTS AND AGENCIl3:S 

SUBJECT: New Tools to Help Pkrents Balance'Work and Family 
, , , I ' ", 

I ' 

Since.I became President, my Adm~nistration has worked hard to 
make sure that-parents have the tools they need to meet their 
oblig,ations at, home and at work. I , I am proud that the very' 
first bill I..)signed into law was l the Family and Medical Leave 
Act (FMLA). Since 1993, the FMLA has allowed millions of ' 
Americans to take up to 12 weeks; of unpaid leave - - without 
fear of losing their jobs -- to icare for a newborn or adopted 
child, to attend to their own serious health needs, 'or to care 
for a seriously ill parent, son,i daughter, ,.or spouse . Too many 
American workers/ however,have !been unable to take the leave 
they need because they simply cannot afford to go without a 
paycheck. II 

ITherefore, I am taking new steps toward enabling workers to 
take the leave they need. ! 

i 

First, I hereby direct theSecr~tary of Labor to propose 
regulations that enable States ~o develop innovative ways of 
using the Unemployment Insurance (UI) system to support parents 
on leave following the bi"rth or I adoption of a child. In addi­
tion, 'I direct the Secretary to1develop model State legislation 
that States could use in followfng,these regulations. In this 
effort, the Department of Labor, is to evaluate the 
effectiveness of using the UI system for these or related 
purposes. In a 1996 study conducted by the Commission on 
Family and'Medical Leave/ lost pay was the most significant 
barrier. to parents taking advantage of unpaid leave after the 
birth or adoption of a, 'child. This new step will, help to give 
States the ability to elimin~tela significant barrier that 
parents. face in taking leave. ' I 

1 , 

Second/ I direct the Director O:fthe Office of Personnel 
Management to propose governmen:t-wide regulations to allow 
Federal employees to use up to:12 weeks of accrued sick ,leave 
each year tO,care, for a spouse,1 son, daughter, or parent with a 
Ifserious health condition, n as ,that term is defined for the 
purpose of applying the FMLA. Qurrently, the amount of sick 
leave that can be used to care Ifor a family member who is ill , i 

I, 



-'. '. 
\ 

I 
> 

I 
I 
I 

is limited to 13 days each year for most' Federal employees.. By 
enabling Federal workers to use t~e sick leave they have 
earned, we will eliminate a significant barrier to caring for a 
family member with a serious health condition. The use of paid 
sick leave under this policy will 1be subject to the same 
conditions as the use of unpaid leave for these purposes under 
the FMLA. In particular l the sam~ notification and certifi­
cation requirements that govern the use of unpaid leave to care 
for a spouse I 'son, daughter I or pa,rent under the FMLA will 
apply to Federal employees who us~ paid sick leave for this 
purpose. I believe the Federal GOjVernment has an important 
role to play in setting an examplel for the Nation. 

, I 

FinallY/' I direct the Director of the Office of Personnel 
Management to establish an Interag~ncy Family Friendly 
Workplace Working Group within 90 ~ays to promote, evaluate, 
and exchange information on Federal family-friendly workplace 
initiatives. I also direct the he~d of each executive . 
department and agency to appoint alfamily-friendly work/life' 
coordinator to serve as a member of this Working Group. , 
Working Group representatives will !,be responsible for making 
sure that Federal employees are aware of the full range of 
options available to .them to meet,Sheir personal and family 
responsibilities, (such as alternatiye work schedules, 
telecommuting, part-timeemployment:1 and .job sharing). The 
coordinators also will provide employees with information about 
child and elder care resources curr~ntlyavailable in their 
communities, and establish ,and promote parent support groups, 
elder care support groups, and on-s~te nursing mothers' 
programs. ' 

I 
WILLIAM\J. CLINTON 

I 
I 

# #, # 
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EXECUTIVE OFFICE OF THEPRESIDE:Ni 

OFFICE OF MANAGEMENT AND BUDGET 


WASHINGTON. D.C. 20503 


November 10,1999 

MEMORANDUM FOR THECHIEF OF STAFF 

THROUGH: 	 Jacob Lew' fJ-. 
FROM: 	 DanMen~o,~ 


DonArbu~ . 


SUBJECT: 	 Definition of "Family" in OPM's notice of proposed rul~making on expanded sick 
leave 

On May 24, 1999, the President issued a memorandum directing OPM to propose 

g~vemrnent.wide regulationSaUowing Federal 'employees to use up to 12 weeks ofpaid sick 

leave each year for family care purposes. (Presidential memorandum attached.) OPM is now 

finalizing a notice ofproposed rulemakirig (NPRM) for publication in the Federal Register to 

solicit public comments. This memo, reflecting co:nsensus ofOPM, OMB, DPe, OPL, and 

WHe. recommends that we adopt a permissive definition ofufamily''' in the upcoming NPRM. 

However; you need to be aware that this may generate criticism and might ~e seen as 

contradicting the executive memorandum. . 


Currently at issue is the definition of"family" used in the regulation. In the area of 
Federal employee leave policy, two different definitions of family are used. Under current sick 
leave policy, Federal employees are entitled to use a total of up to 13 days of paid sick leave each 
year to care for an ill family member.' In this instance. "family member" is defined by OPM as 
anv of the tollowing relatives of the employee: spouse. and parents [hereof; children, including' 
ad~pted children and spouses thereof; parents; brothers and sisters. and spouses thereof; and any 
individual related by blood or affinitY whose close association with the employee is the 
equivalent ofa family relationship. Under this broad regulatory boundary, agency managers are 
given discretion for derennining who is a "family member" - e~g .• domestic partner. 

, By contrast,the Family and Medical Leave Act (FMLA) uses a more restricted definition 
Oftamily. Linder FMLA. Federal employees are entitled to a total of up to.12 work\.veeks of 
unpaid leave per year tor (i) birth of a child, (ii) adoptionit'oster care. or (iii) a $criolls health 

.c('.)ndition of the empl()yec or his or her seouse, son or daughter. or eo.rent. In implementing 
. F\tLA. OPM must u.-:~ the detinition of-spouse specitied in 'the Detense of Marriage Act 
(DOMA). According to the nOMA. "spouse" is an individual in amnrriage that is a legal union 
betv.;een one mnn and one woman. 

OPM. OMB. DPC and WH staffbetieve that the new sick leave policy extending the 
number of available day$ an cmplnyc:..'C' can Lake ot'f thr family care should use the same broad 
dctinirion of tbmily a.:; in I,~urr.:m sick leave p~)liey. Th~ broad detinitil)n of famil~' w()uld benetit 
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all types of families and various family members. It is also more consistent with the President's 

broader sexual orientation non-discrimination policies. Moreover, sticking with the broad 

definition would send a strong signal that the Administration remains com.mitted to helping all 

types offamilies and family members. . . . 


There is some potential risk to using the broad definition .. It might invite Congress to 

attempt to pass legislation that will deny or limit any new or existing leave (e.g., prohibiting the 

now-common practice of using donated lea"e for any family member). Second, using the broad 

definition might open a public controversy over the definition of family. Third, the broad 

definition might be criticized as less consistent with the executive memorandum, which implied 


. specific family members - spouse, son or daughter, or, parent -- as oeneficiaries. 

While recognizing potential risks, the EOP offlces etiJd OPM inyolved in this discussion 

agree that the Administration should use the broad defmition of family in the upcoming NPRM. 

We believe that it is a defensible interpretation ofthe e~ecutive memorandum, which builds on 

current sIck leave policy. It is also consistent with the President's broader goal of eliminating "a . 


. significant barrier to caring for a family member with a serious health condition," as stated in the 
executive memorandum. Further, we believe that this approach is consistent with the 
Administration's non-discrimination policies. Finally~ we believe that it is preferable to be 
proactive in supporting this policy, rather than being in a position where we need to respond to 
critical comments on a rule containing the more restrictive definition. 

Please let us know if you disagree with this assessment. 

Attachment 
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THE. WHITE: HOI.iS~ 

Office of the ~ress Secretary 

For !rr~ediate Release 
May 24. 1399, 

May 24. 1999 

MEMORA~;:)fJM FOR THE HEADS or EXECUTIVE DEPARTMENTS A.ND AGENCIES 

SU3JE:C':': New Tools ~o Help Parents Balance Work and Fa~~ly 

Si~ce : became ~resident, my Administration has worked ha=d to ~ake su=e 
ths.t pa:ents have the tools they need:to meet their obligat.ions at home 
a~d at ~ork. I am pro\;d tha.t the very first bill I' s.iqnec'in:::: law was 
the Fa~':'ly and Medical Leave Act (FMLAl. Since 1993, the ~LA has 
allowed ~llions of Americans to take up to 12 weeks of u~paic leave-­
wi~hou~ fear of losing their jobs -- to care for a newborn or adopted 
child. :0 attend to their own serious health needs, or co care tor a 
'seriol.!s:y 11:;" parent, son, dau<,;hter,or spouse.' Too ma:1Y ~I!=:'.:an 
wo=lte=s. however, have been unable to take the leave ,'the:; need l:Jecause 
t~ey s~~?ly csnnot a!!o~d to gQ without a paycheck. 

Tl"'.ere====. :L am taking new steps toward enabling work~.:::-IS -:'0 tE.:<';; the 
l~:.ve':,:,.;ay n'.!ed. 

F:':st, : herel:ly di:ect: the Secretary of 'Labor to propose =9gu1",::1ons 
tha~ e~ao~e States ;0 develop innovat:ive ways of using ~~e Une~~loyment 
I::'lsura::,:e CUI)' system to support parents on leave follow':'~g ti::.e birth or 
adopti'::: of a child. In addition, I direet;the Secretary ::0 di:nelop 
model S:ate legislation 'that States could use in followin~ these 
requla~~ons. In this .effort, the Oe~artnent of Labor is ~o eva:uate the 
ef":ect!.·;eness of using the ur systern for these or rel.ate::,pur;cses. In 
a :99E s:udy c~nducted by the Commission on Family and Medica~ :eave, 
l~s~ p.~ was the most signiEicant barrier to ~arents tak!~g ad~lntage o! 
u~;aid :eav'e after the !::lirth. or adoption of a child. Ti"..!.s new s:,ep will 
help ~~ ;ive S~atea the ability to eliminate a s1gnif!ca~~ ba==~~r t:hat 
pa~;ants =ace in taking leave. 

Second, I direct the Director of ebe Off~ce of Personnel ManagQme~t to 
propose government-wide regulations to allow Federal eaployees to use up 
to 12 weeks of acc.ued sick leave each year to care fo= a spouse, son, 

'dauqhte:. or parent with a "8erio\1$ healt:.h oond.it.1.on, It as that term 1s 
defined for the purpose of applying the ~. OU~renely, the anount of 
sick leave ~~at can be used to ca~e for a f~11y member who is ill ~$ 
limited to 13 days each year for most Federal employees. By enabling 
Federal wo=kers to use the sick leave they.have earned, we will 
eliminate a signif'.i.cantbarl;i.er to e~1n9' for a family m.e::be= with a 
serious health condition. rhe use of paid sick leave under this policy 
will he subject to the same conditions as the use of 'unpaid leave fo= 
these purposes un.der the FHt.A. tn partiQl;11ar, the' sam.e no,t:.ification and 
certification requirements that govern the use of unpaid leave ~o care 
for a spouse, son, daughter, or parent under the FMLA will apply to 
Federal employees who use paid sick leave Ear this pu=pose. r believe 
the Federal Government has an importan~ role to play in settiaq. an 
exam.ple for t.heNation. ". 

P.04/05 

/ 
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I!'inally, I direct th'e Director of 'the Office of Personr.el.Nanaq~ment to' 
establish an Interagency Family Friendly Workplace Wo:~ing Group within 
90 days to promo~e, evaluate, and exchangeinforma~io~ on :ederel 
farnily-friendlyworJcpli1J.ce init:iatives. I also' direct ~he he!d of each 
exeeu~1ve departmen~ and aqency to appoi~~ a faml1y-frigndly work/life 
coordinator to serve as a member of this Working Group. Working,Group 
representatives will be responsible for making sure thar. Federal 
employees are aware of the full range of options available to ~hem to 
meet, their personal and family, responsibilities (such as alt:.ernat.J.-".a 
work schedules, t:elecommuting,' part-time employmen~, and job sharing). 
The coordinators .11.50 will provide employees with info!:':na~ion about 
child and elder care .:esources currently a,vailable in their comrn.un1t les, 
and establish and p:cmote parent suppor~groups, elde~ care support 
groups, and on-site nursing mothers,> programs., 

WILLIAM J. CLINTON 

, \ 

TOTAL P.05 
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Record Type: Record 

To: mapfelbaum@doleta.gov @ inet 

cc: See the distribution list at the bottom of this message 
SUbfect: Comments on Birth and Adoption NPRM - corrected version 

Please substitute this version of OMB/EOP comments for the one sentearlier this morning. Sorry for the 
confusion. . 

Below are OMB/EOP comments on the Birth and Adoption proposed rule .. Please reply at your earliest 
convenience but not later than 9/1'4/99. 

General Comments: 

1) Including Specific Parameters. It is OMB's recollecti9n that when this idea was being discussed in the 

spring, the interagency group pondered many different design options. The manner in which DOL has 

drafted this rule does not appear to opt for any of the designs discussed. We understand DOL's interest 

in not being overly prescriptive to the States because of the great degree of auton6my States currently 

have in setting the eligibility requirements and benefit structures of their IJI programs. Nonetheless, given 

that DOL stresses that this is an EXPERIMENT for a limited purpose, we believe DOL could be somewhat 

more prescriptive about the parameters of the experiment. Can DOL redraft the regulation to outline what 

the Administration would prefer to have in a paid-parental leave program? 


For example, given DOL states that this is an "experimental program", it should have parameters such as 

duration, size (number of participants), benefits, means-tested, exhaustion of benefits, etc. 

Understanding that we cannot tie states to the Federal government's preferences, but we can 

ENCOURAGE them to adopt and implement a specific design. 


Recommend revising the preamble of the regulation and the model legislation to reflect the Federal 

government's preferences. Examples will follow in specific.comments below. 


2) "Able and Available". In terms of DOL's strategy for describing this experiment as consistent (or not 

inconsistent) with the long-standing DOL interpretations of the "able and available" requirements: DOL 

describes its past interpretations and "minimal tests" of the able and available requirements (for approved 

training, illness, jury duty, and temporary layoffs). (pp. 7-9) Howev~r, DOL does not explicitly say which 

of these situations it is extending/adapting to the parental leave situation. 


Its possible that DOL's decision to not apply one of the pre-existing situations lead to this very 

open-ended, permissive regulatory approach (age of newborn, approved leave, workers coveredllinks to 

FMLA, discussed below). For example, if DOL used the temporary layoff model, then DOL might 

reasonably limit the coverage to approved leave (not to any quit). If DOL used the jury-duty model (where 

lack o(availability is due to the courts), then DOL might limit the duration to the period of the unpaid leave 

entitlement under Federal or State family and medical laws and limit UI to approved leave. 


Is it correct to assume that DOL ties its rationale most closely to the approved training exceptions where 

approved "training represents the most effective step available to the individual to return to work." (p. 7)? 


mailto:mapfelbaum@doleta.gov


In addressing the issue in question 1 above, perhaps DOL could· make this connection more explicitly in 
the reg? 

3) Rationale for the Experiment. DOL says that the purpose of the able and available requirements is to 
assure sufficient attachment to the workforce and claims, "There is some evidence to suggest that 
providing UC to the parents of newborn and newly-adopted children and others who wish to take family or 
medical leave will, in the long run, increase their attachment to the workforce" and that the "experimental 
program is intended to test this proposition." (p. 11) 
We are concerned that this argument will be criticized in the absence of strong evidence. 

4) Welfare. We are concerned that these policies may create inconsistencies between what we require for 
mothers on welfare versus those who were lucky enough to have a job. Please discuss. 

~) Cost Impact. The possible cost impact is not,adequately ,C3ddressed in this regulation. Based on 
estimates from the State and from advocates, the specific program design proposed by Massachusetts 
would cost $200 million annually. Of course this includes more participants than what is contemplated 
here. DOL needs to discuss the impact on the trust fund, whether states will have to raise taxes, and the 
impact.on Federal administrative costs. DOL mentions in the Q & A at the back that states can use grants 
received from the Federal government to pay for administrative costs assoCiated with this program - this 
will inevitably lead to a drain on the admin. money that states have argued is already insufficient 

Also, DOL should revise to discuss the economic effect this policy could have on workers. DOL should 
recognize that such a policy may create a substitution effect - - where employers decrease benefits 
available to workers due to this newly created public benefit. . 

. 6) New UI Program. It is difficult to tell whether DOL is creating a new UI program, like EB, or if this would 
be considered normal UI. DOL's intention should be clarified. 

7) Connection to Regular UI. It is not clear if DOL's experiment is simply authorizing another exception to 
the able and available requirements or if DOL is proposing a new/separate UI program for which State 
Unemployment Trust Fund money can be used. 

DOL's regulations suggest that paid parental leave can be treated as a separate program. In addressing 
. the question of how the BAA-UC entitlement relates to regular UC payments (p. 35), DOL says States are 
free to det~rmine whether amounts of BAA-UC count (or do not count) toward the maximum amounts or 
maximum number of weeks of regular UC payable under State law or whether BAA-UC has separate 
maximums. 

This distinction between a separate program and a single UI program could be important because of the 
question of workers who are not eligible for UI benefits under the standard rules of each State. For 
example, DOL has been advocating for expanding UI benefits to unemployed part-time workers ,who are 
denied benefits in some States because they are looking for part-time work. Would these workers be 
eligible for paid parental leave? 

8) Solvency. The impact of this proposal on individual State Unemployment Trust Fund solvency was not 
addressed, despite OMB's previous request at an interagency meeting on paid parental leave. We 
suggest adding this issue to the general discussion as a factor to be considered by each State in 
determining whether to adopt the experimental program. This should also be covered in a Q&A for the 
regulation. 

9) Experience Rating. DOL leaves it up to the States to decide whether or not to charge the BAA-UC 
costs to the employer of the individual taking leave, although DOL's model legislation socializes 
(non-charges) these costs. When the Administration's proposal was crafted, the interagency group was 
adamant that emp'loyers not be charged to avoid creating ~isincentives for employers to hire young 

http:impact.on


wamen. Why nat include experience rating in the regulatian? Please discuss. 

10) Definitian af New-Barn and New Placement far Adaptian . .The DOL propased definitian af new-barn 
as up to. ane year is much tao. lang. The FMLA permits up to. 12 weeks af unpaid leave. The President's 
speech says to. "THOSE FIRST WEEKS OF LIFE are critical to. the banding af parents and children." 
[Emphasis added.] Under the DOL draft, Statescauld give parents the typical 26 weeks af UI benefits' 
and let mather and father take sequential paid leave far full year. Suggest defining "new-barn" as 3 
manths (6 manths at mast). A much langer periad in thi~ Lli experiment cauld threaten any FMLA 
expansians in ather areas. 

11) Caardinatian with ather interested agencies. Please ensure that HHS, Treasury, and Cammerce are 
provided with a capy af the propased rule far review and camment. 

Specific Comments 

p. 1, 30-day camment periad. Is 30 days far the public to. camment an. such a big palicy is tao. shart? 
Recammend 60 days. . 

p. 5. DOL needs to. expand an its justificatian far meeting the. "able and available" requirement. The 
argument that the persan may be mare likely to. return to the market is interesting but needs to. be 
expanded. Also., DOL mentians evidence (page 11) that these parents are mare likely to. return to. the 
warkforce if affered campensatian. Can we get a capy af the evidence referred ta? 

p.10. Same issue as previaus camment. The paragraph (B)(1) daes nat,appear strong enaugh to. caunter 
why ather areas that states want to. provide benefits far are nat acceptable. There needs to. be a stronger 
carve aut far birth and adaptian. 

p. 10 .Also., we think parent child banding is af extreme impartance. Hawever, we are nat canvinced 
thClt it is a justificatian far affering UI to. parents af newbarns. Based an the fact that this rule wauld allaw 
12 weeks af leave, what is the evidence that banding is a patential benefit af this propasal. 

In the absence af any evidence an banding, perhaps a better justificatian (with appropriate evidence if 

DOL can produce) wauld be that payments far time aff allaw far a better lang-term attachment to. the wark . 

farce (and are thus in keeping with the general principle that UI is shart-term replacement incame to. help 

in facilitating the return to. wark). 


In the event that there is nat adequate evidence an banding, . 


Suggest the fallawing edits to. first full para, 4th sentence an page 10: 
, .. 

"...will help workers maintain their cannectian to. the warkfarce by allawing them time to. develap 
stable childcare arrangements while adjusting to. the accampanying changes in lifestyle so. that they may 
return to. wark productively." . 

Other passible ratianales to. can sider: 

. - Evidence shaws that af the papulatian that cut their leave shart because they were nat fully paid, 
a large percentage af them were birth and adaptian. 

- Birth and adaptian are reasans far leave easy to. verifY. 

p. 10. DOL references that "callecting data under the BAA-UC program to. test the existence and 
magnitude af such a cannectian is increasingly impartant." Can DOL provide us their strategy far 
callecting data under this program? Will new farms be created, ar will existing data saurces be relied an? 



When will collection begin? Why no specific data collection provisions in this regu'lation? 

p. 11 First full sentence. Wouldn't another evaluation criterion be the effect on the State's UC trust fund? 

Suggesting adding to the end of the sentence, "and the effects on the state's UC trust funds." 

p. 11, first full sentence. The statement " ...proceed with an experimental rather than a permanent 
, program because the limited nature of an experimental program will tend to lessen any potential negative 

consequences" leads the reader to ask "What negative consequences?" DOL should discuss the 
potential negative consequences such as substitution of benefits and increased taxes. 

p. 11, last para. Suggest adding citations for the claim that "There is some evidence that providing UC to 
the parents of newborns .... will in the long run increase their attachment to the workforce." 

p. 11, last paragraph. DOL makes the argument in the first section that parents are more likely to return' 
to the workforce if compensated. This argument could equally apply to individuals taking leave for other 
purposes covered under FMLA. Clearly the decision was to cover birth and adoption not other purposes, 
but DOL does not provide a reason in the regulation for applying this more liberal definition of "able and 
'available" to other populations. In addition to "bonding" (see comment above), please indicate what 

reasons there are for limiting it to birth and adoption. . 


p. 12, firstparagraph. DOL states that providing this to only parents will limit the potential negative 

impact. Again what negative impact? Do you mean substit~tion effects? Please discuss. 


Also, it may be a good idea to add in at the beginning of th~ regulation a brief description of the 

requirements of the general UI program, workforce attachment, benefit levels, etc. 


p. 12, last para. Consistent with comment above, we think parent child bonding is of extreme importance. 
However, we are not sure that under this regulation there is enough of a justification for offering UI to 
parents of newborns. In the event that there is not adequate evidence on bonding, suggest deleting para 
or revising to focus on payments for time off allowing for a better long-term attachment to the work force (if 
DOL can demonstrate through evidence). 

p. 13, first line. Should DOL announce a specific date for publication of the Final Rule? First, perhaps 
public comment dissuades the issuance of a final rule? Second, if it is included, would it be better to give 
a more general time-frame, e.g., "soon after the public comment period ends" 

p.' 13 While DOL may not be ready to announce its evaluation methodology, we should have some idea 
of where they are going now. If we stick the with "experimental" notion, then each State should abide by 
the experimental nature of the program; DOL should indicate an expectation that the State will set up an 
experiment with a treatment group receiving the benefits a(ld a control (or at least comparison group) not. 

P 13. Time Frame and Evaluation section. This section b~sically says that the rule is going final ­
regardless of public comment. It should be revised to refle,ct the fact that this is a proposal and DOL does 
not know what type of comment it will receive. Also, DOL should begin evaluating the impact of BAA-UC 
when ONE state implements it. DOL should not wait until four states implement. Given, states will likely 
implement different programs the evaluations should be thought of as individual case studies. Each 
tracking the specifics of the different programs. 

Recommend adding in some of the issues that DOL will likely look at in an evaluation of such a program 
instead of leaving it completely vague - leaning on the fact that each program will likely be different. We 
know some of the areas of interest already. 

Also, something should be added to the p'ream~le to stress that due, to the experimental nature of the 



program, it will end if proven unsuccessful. 

p. 14, first line. Won't the evaluation component, when announced, 'be subject to PRA? Can this be 

indicated and the words "if appropriate" on line 1 deleted? 


p. 14, II. Explanation. Suggest recharacterizing the Administration regulatory reform effort as promoting 
less prescriptive and more performance based regulations. (In other words, in characterizing the reform 
effort, we believe this is a more important theme,than "wide latitude" and "minimum requirements ' 
necessary to comport with Federal law".) 

p. 14, last paragraph. Suggest publishing the appendices with the final regulation as well (even ~hough 


th!3Y are not codified). 


p. 16, definition of "newborns." Why did DOL pick a year? .Is this based on another law? What is the 

normal standard used to describe a newborn? (See also general comment above) 


p. 17, last paragraph. Suggest revising based on parameters that the Administration agrees to. Also, the 
discussion of "approved leave" versus persons that leave employment for the same reason is very 
'confusing throughout the regulation. In some places it says both types of people are covered - in other 

sections it does not. (see also general comment above) 


p. 17-18. The NPRM enables states to elect to limit BAA-UC to individuals on "approved leave" but does 
not allow the introduction of eligibility factors such ,as employer size or whether the spouse of a UC 
recipient also receives leave -- is this consistent? 

p. 19, second para. The sentence beginning "Also, limiting BAA-UC ..." appears to prejuqge the question 
on allowing compensation for those who don't return to work. Suggest deleting and replacing with a 

, solicitation for comments on the issue. 

) , 

p. 19, last paragraph. Suggest deleting the concept of "overpayment." What is the likely hood that these 
persons will be able to repay the UI system for benefits they received? How would the UI system collect 
the money? 

P20, drafting information. Not clear what the purpose of this section is. Suggest deleting. 

p. 21, (also p.23). Can we see the analysis behind the cost estimate of $50-87 million? In addition, DOL 
should agree to make the analysis part of the record and available for comment. 

p. 21. Should the PRA section should be revised to include the evaluation component states may use as 
part of their system development? 

p. 23, first full paragraph. Again, we would like DOL to flesh out the basis of the $50 - $87 million 

estimate. Also in the first line on the page, suggest deleting 

"Accordingly, no budgetary impact statement has been prepared." 


p. 24, SBREFA. based on previous comments and DOL's revised economic analysis, this could 

potentially be a "major" rule and thus this section would need to be revised accordingly. 


p. 28. Is the NPRM definition of adoptive placement as "the time a parent becomes legally responsible for 
a child pending adoption" parallel with the FMLA? Does this mean .that a long-term foster parent can take 
advantage of this program as soon as he files for adoption -- does his "legal responsibility" change at this 
pOint? Has DOL consulted with HHS on this provision? 



p. 29, Subpart B. Suggest adding "for BM-UC" after "able and available requirement" in the question 
heading. 

p. 31. Back to the general comment above. Should the model legislation provide the Federal 
government's preferences or simply tell states their options? Recommend providing the Federal 
government's preferences and then telling states in the preamble that the specific design of the program 
is in their discretion. 

p. 32. Suggest de.leting d from the model legislation. 


'. 

p. 33. Does the NPRM need to preclude affirmatively other uses of UC (i.e. for·bther FMLA purposes)? 
Suggest the following change: 

Does this regulation enable a State to pay UC for other typesef family or medical leave? 

No. This regulation enables a state to pay UC for parents t~kirig approved leave or who otherwise leave 
employment to be with their newborns ... [rest unchanged] ... 

p. 33: Commentary. Suggest incorporating a number of these questions in the preamble because its 
helpful for the reader to understand what is being proposed, in this regulation. 

. 	 ' , ­

p. 33, commentary. The commentary seems to assume that all states willneed to enact legislation in 
order to implerilenUhis regu!ation? Is ,this true? Should it be clarified in a Q and A? 

p. 36, first paragrCiph. Second sentence. ,Suggest adding "pf unpaid leave" after "up'to 12 weeks." 

p. 37, first paragraph .. We found this section to be confusing. Can it be drafted in plainer language? 

p.37. Its not clear that DOL has a good justification for alloWing parents to be compensated concurrently. 
What is the justification and can it be better explained in the NPRM? / 

p. 38, second paragraph. What are "covered employers"? Is DOL referring toFMLA coverage? Suggest 
not mentioning the FMLA standard; revising the question to ask about "all employers;;' and deleting the 
last two sentences. ' 

p. 39. Both of these questions and answers were confusing. On the first question, suggest distancing 
, this answer from FMLA. 	That is not the point. The answer should reflect that DOL encourages states to 
treat all parents equally and thus should cover parents that leave employment. On the second question, 
the question asks about "any federally funded benefit program," but the answer only addresses acouple 
programs. We assume that BM-UC benefits would be treated the same as regular UI. 

, ~. 43. Suggest deleting "and if appropriate" from the last sef:ltence. 
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IIh.. Daniel I. Werfel 
,.. 09/10/99 03:22:07 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: Larry R. MatiacklOMB/EOP@EOP, John F.Morralllll/OMB/EOP@EOP, S. A. Noe/OMB/EOP@EOP, 
Joseph F. Lackey Jr.lOMB/EOP@EOP 

Subject: OPM Regulation on Sick Leave 

FYI: 

OPM has sent a regulation for OMB review that, like the Birth and Adoption Rule, is based on the 
May 24 POTUS memo/announcement. This regulation allows federal employees to use up to 12 weeks 
of sick leave (rather than the current 13 hours allowed) to care for sick family members. 

Just wanted to let you know. If you want to see a copy of this regulation, let me or Joe Lackey (also in 
OIRA) know. Thanks. 
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~ Daniel I. Werfel 
,.. 09/09/9904:08:10 PM 

Record Type: Record 

To: See the distribution list at the bottom of this message 

cc: John F. Morrallili/OMB/EOP@EOP, i.::.arry R. Matlack/OMB/EOP@EOP 
Subject: Heads Up - OMB Review of DOL Rule on Birth and Adoption 

FYI - Based on our internal discussions, I have asked DOC, Treas, and HHS to comment on DOL's 
proposed rule. Also, the below email provides you with an electronic copy of the Birth and Adoption rule. 
---------------------- Forwarded by Daniel I. Werfel/OMB/EOP on 09/09/99 04:05 PM --------------------------­

~ Daniel I. Werfel 
,.. 09/09/99 04:05:36 PM 

Record Type: Record 

To: dcohen1@doc.gov @ inet, LaVarne Burton(HHS)@~052135@fax, Rick Carro(Treas)@6221188@fax 

cc: ANNE Vogel <AVOGEL@doleta.gov> @ inet 
Subject: Heads Up - OMB Review of DOL Rule on Birth and Adoption 

The Department of Labor has submitted the following Notice of Proposed Rulemaking for OMB review 
under Executive Order 12866 - - Birth and Adoptions Unemployment Compensation. 

It is attached below for your convenience. Based on your agencies previous involvement in this issue, we 
are asking for you to review the rule and provide'any comments. 

Please provide comments to me 1')0 later than COB 9/17/99. 
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COST ESTIMATES 

. FOR SICK LEAVE PROPOSAL 


OPM's estimate oftbe additional cost ofpermitting employees to use 12 weeks of sick leave to care for a 
spouse, son, daughter, or parent with a serious health condition follows. This new entitlement does not 
affect the total amount of sick leave an employee may accrue each year. 

Estim.ted Additional Cost for 12 weeks: 564 million annwlllly 

This represents .06°1a ofthe total Federal payroll cost for 1999. 


These estimates aN! hosed'on the average salaryfor the December 1998 Federal civilian wor/iforce 
worldwide. I" addition, since employees are already enrlrled to use a total o/up to 13 days o/sick leave 

·/or family care or beretll1smentpu"poses, these estimates represent the cost ofusing more than 13 days of 
sick leal's. 

11rls probably overestimates the acmal cost because: 

1. 	 We assumed that approximately 0.5%- ofthe workforce that have 5 or more years ofFederal 
service would use the maximum12 weeks of sick leave. Federal employees accrue 13 days ofsick 
leave each year. Although it is possible for an employee not to use any sick leave for 5 years so 
that he or she would accumulate 65 days (more than 12 weeks) ofsick leave to use for family care 
purposes, this is highly unlikely. 

• The O.S% estimate is clerived from dam obtained for OPM's JWle 1997 tepon to Congress on the use ofsick leave 
for family C8{e purposes­

2. 	 It is also highly unlikely that employees would have a need to use the full 12 weeks ofsick leave 
to care for a spouse, son, daughter, or parent \Vith a serious health condition. However) it may be 
possible that the availability ofa much larger paid leave benefit would encourage a larger number . 
ofemployees to take sick leave for family care purposes. 

3. 	 The number and types offamily members for which employees may use the sick leave is 

resaittcd-i.e., spouse, son. daughter. or parent--thereby reducing the extent to which this benefit 

might be used. 


4. 	 The purpose for which the sick leave may used-i.e., a Use.rious health condition"-willUrnit the 

circum.stan.ces in which there 'Will be a need for leave. 


S, 	 Employees cannot use the full 12..week entitlement to sick leave more than on~ every 5 years, 

since it will take that long to accumulate 12 weeks of leave. 


There are cost benefits that may be derived from this proposal, such as lower costs for agencies to replace 
valuable employees forced to separate from Federal service because of:fa.m.ily responsibilities (e,g.) 
training eosts for new employees). In addition, employees will have greater inc:entive to conserve their 
sick leaves and there will be less strain on the voluntary leave transfer and leave bank programs, since a 
potcntialleave recipient will be required to use up to 12 weeks of sick leave for family care before he or 
she can use donated annual leave. 

TOTAL 	 P.02 


