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Record Typo: Record

To: _John Spotila/OMB/EOP@EOP, Barbara Chow/OMB/EOP@EOP

cc: See the distribution list at the bottom of this message
Subject: Need for Policy Level Meeting on Birth and Adoptioh Unemployment Compensation

Following discussions between OIRA, EIML, WH staff and DOL on the draft proposed rule on Birth and
Adoption Unemployment Compensation (BAA-UC), we have two remaining issues that may need to be
settled at the policy level: i

e Period for Public Comment. DOL hés_ requested 30 days; OMB staff has proposed 60 days.

e Language on Solvér\cy ‘OMB stoff has proposed a specific solvency provision in the mode!
legislation, which DOL strongly objects to. DOL has agreed to add a dlscussmn of solvency to the Q's
. and A's in the Commentary on Model State Legislation. -

Analysis on each of these issues is provided below. Please let us know if you want to pursue these issues
and we will set up a policy level meeting next week to resolve. The meeting would include Geri Palast
(Assistant Secretary for the Office of Congressional and lntergovemmental Affairs) and Grace Kilbane
(Director of the Unemployment Insurance Service) from DOL '

Public Comment N

. Consistent with Executlve Order 12866, most NPRMs allow for a 60 day public comment period. We have
asked DOL to provide compelling evidence for cut’ung the 60 days to 30 days. None has been provided to
date. , ; , ,

When we first raised this issue, DOL stated that a2 30 day time frame was needed if we were going to get
the rule out before the end of the calendar year. At that time, DOL could not provide a compelling rationale
for publishing within this time-frame (i.e. there is no statutory deadline). Now, even if we agreed to a 30
day comment period, it is:likely we would not get the rule published by 12/31/98.

~ Inlight of the importance of this issue, and the attention lt has recelved on the Hill (see letter to POTUS
from Goodling and Ballenger), we believe it critical to allow for the full 60 day comment penod If any
compromise is offered we would recommend 45 days. .

Solvency. -

ElML has been emphasizing the need for a solvency provision in the NP‘RM‘ While DOL. does not have
the authority to put such a requirement in the regulation, they can exhort the States to take solvency into
account in thefr decision whether or not to adopt this program ‘ :

!
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We proposed to DOL an explicit solvency provision in tho model State legislation. The provision we -
added would suspend any BAA-UC program adopted by a State when that State's Average High Cost
Multiple (AHCM, a DOL measure of ability to pay recession-level benefits) is greater than 0.9. This level
would exclude New York, which DOL has wanted to exclude from the cost estlmates because they believe
New York wants to do this through its temporary d sablllty program, not Ul

i




‘As expected, DOL opposes such an explicit provision. T'Hey presented several objections:_

DOL does not want to encourage States to exclude Ul claimants when States are facing solvency
problems This could send a signal to the States about their core Ul programs. DOL would much
prefer that States revisit their tax structures, instead of restricting bene‘r’ ts as States have done in the
past when there were solvency concerns. : :

Use of an AHCM of 0.9 would look like a new standard for solvency. “This would undercut the
Administration's efforts (e.g., the Ul solvency incentive proposed in the Budgets for FYs 1999 and
2000) to press States toward an AHCM of 1.0. However use of a 1.0 level in the EIML solvency

~ provision would eliminate Maryland and possibly Massachusetts which DOL does not want to do.

!

The AHCM is a Iagglng indicator and may not capture steps that States are takmg to improve their
solvency. .

t

Based on other discussions with DOL staff, they clearly support improved solvency. However, in terms of
the NPRM, they would hope that a State's solvency debate takes place before a BAA-UC program is
designed and adopted, not to use solvency to suspend the program after it is adopted Furthermore, the
provision under question is only in the modet legisiation; DOL has no authonty to impose solvency
requirements in the regulation.
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DEPARTMENT OF LABOR : 1 " 4510-30
Employment and Trammg Adolxnlstratloﬁ
20 CFR Part 604 B
RIN 1205-AB21 |
Birth and Adoption ermployment Comoensation

- AGENCY: Employment and Trammg Admmlstratlon Labor.

ACTION Notlce of Proposed Rulemakmg

SUMMARY: The Department of Labor (DOL) is 1ssu1ng for comment a Notice of
‘_ Proposed Rulemaking to create, by regulatior;l, an opportunity for State agencies that

administer the Unemployment Compensation (UC) program to pay, under a voluntary

experimehtal program, UC to parents who take time off from employment after the birth
or placerrient for adoption of a child. This effort responds to the President’s Executive
Memoraodum issued May 24, 1999, directin:g the Secretary of Labor to allow States the

' opp’ommity to develop inoovative ways of using UC to support parents taking. leave to be

-
~ with thelr newborns or newly-adopted chlldron and to evaluate the effectiveness of usmg ‘

'the uc systcm for theso or related purposes. ! Thls regulahon w1ll pernnt interested States

!

" to expenment with methods for allowing theiuse of the UC program for this purpose.

DATES: DOL invites written comments onithis proposal. Comments are to be submit-

ted by /i insert date 45 days after date of publiication in the Fe&eral Register].

t
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ADDRESSES: 'Submit writtcn comments to Grace A. Kilbane, Director, Unemployment

" Insurance Service, Employment and T;ainingl Administration (ETA), U.S. Department of
S
|
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Labor, 200 Constitv;tion Avenue, N.W., Room S-42§1, Washington, DC 20210. Prior Atc; |
issuance of this Notice ‘ofv Proposed Rulemaking, the.:| DOL reéeived ;:orrespondence oﬁ |
the subject matter of the pro;ﬁosal. This conespondénce, alopé, with correspondence
regeived in response to the Notice of Propoéed Rulf:r;nakihg, will be made part of the
rulemaicing recérd an(i will be considered in the devfelopmentléf a ﬁnél rule.

FOR MORE INFQRMATION CONTAC’& Géraflrd Hiidebrand, Unempléyment |
Insurance vService, ETA, U.S. Departmenﬁ of Labor\,. ?200 ConstitutioniAvénue, N.W,
Room S-4231, Washington, i)C 2021 0. Telephope: '(202) 21§~5200 éxt.” ‘39\1 '(this. is not

a toll-free number); facsimile: (202)219-8506. |
' SUPPLEMENTARY INFORMATION:

1. Background }
A, General Overview | I
(1) Need for Birth and Adoption Leé\;e V { |

On May 23,1999, the Pfesident directed the Secretéry of Laborvté issue a
regulation allowing unemployment ﬁind‘moneys to li)e used to provide partial wage
'replaceﬁent to mothers and fathers on leave followix%lg the birth or adoption of a child. In
discussing the importance of providing pirtial wage ?replacement, the President stated:
“[TThose first weéké of lifé ﬁrg critiégl to the bondiné of parents and children, and they

can have long-term positive devcloprhents for the chfild’ren. No parent should have to
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miss them.” The President also noted that, “We can do this in a way that preserves the

soundness of the unemployment insurance system and continues to promote economic

growth.” . o i

7

The President elaborated on this Birtlzl and Adoptiori UC proposal in-a May 24,

~ 1999, memorandum to the heads of exccutivcie departments:

* First, I hereby direct the Secretary of Labor to propose regulations
that enable States to develop innovative ways of using the Unem-
ployment Insurance (UI) system to support parents on leave fol-
lowing the birth or adoption of a child. In addition, I direct the
Secretary to develop model State legislation that States could use

in following these regulations. In this effort, the Department of

. Labor is to evaluate the effectiveness of using the system for these
- or related purposes. In a 1996 study conducted by the Commission

- on Family and Medical Leave, lost pay was the most significant
barrier to parents taking advantage of unpaid leave after the birth

 or adoption of a child. This new step will help to give States the -
ability to eliminate a significant barrier that parents face in taking
leave. C : ‘

i
In responsé to the Prc:sident’é May 24, 1999, ;Executive Merhorandum, the DOL is
exerciéing its authoriiy td interpret‘F ederél UIC statutes, aﬁd, in particular the statutes’
lorigstanding “able and available” requiremgrflts, by implemcnting an experimental
program to cxamin¢ the use of the UC pi‘ogrz;m as a means fqr prbviding partiél wage

replacement to employees who desire to take: appro?ed leave or otherwise leave their °

employment following the birth or placement for adopﬁon of achild.

|

|
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(2) The Federal-State UC System :
- The Federal-State UC pfdgram ié administer edasa partnershlp of the Federal

government and the States. States collect State UC taxes used to pay compensation while

the Federal government collects taxes, used for gran!ts for State ucC administra.tion uﬁder_
A
the Federal Unemployment Tax Act (FUTA). (The FUTA is codlﬁed at 26 U.S.C. 3301 -

3311.) The DOL has broad oversight respon81b111ty for the Federal State UC pro gram
' mcludmg determlmng whether a State law conforms and its pracnces substantially

comply with the reqmrements of Federal UC law. ‘Ii: a State’s law conforms and its

. : P
practices substantially comply with the requirements of the FUTA, then the Secretary of

Labor issues certifications enabling employers in the State to receive credit against the

Federal unemployment tax as provided under section 3302, FUTA. If a State ahd its law -
|

are certified under the FUTA, and the State’s law Cofrlfonns and its practices substantially
comply with the requirements of Title III of the Social Security A(,;f(SSA), then the State
receives grants for the administration of its UC pro gram (Title 11 of the SSA is codified

at 42 U.S.C. 501 - 504.) The DOL enforces Federal [UC law requirements through the -
FUTA credit and grént certiﬁcétion processes. {

i

(3) Ability to Work and Avazlab:lzzy for Work { |

The DOL has the authority and rcspon51b111ty to interpret the provisions of

Federal UC law such as the “able and available” rquu‘ements. Although no explicit ablre :

and available requirements are stated in Federal law,i the DOL and its prcdecessors (the

Social Security Board and the Federal Security Agenﬁcy) ihterpretcd four provisions of

4

€
i
i
|
]
}
i
|




i
i

(
D

Federal UC law as requlnng that cla1mants be able to and avmlable for work. Two of
these prov151ons at section 3304(a)(4) FUTA and SCCthIl 303(a)(5) SSA, limit w1th-

drawals, with specific exceptlons, from a-State s unemployment fund to the payment of

L

“compensation.” Section 3306(h), FUTA, defines “compensation” as “cash benefits

3

payable to individuals with respect to their mtemployment.” The able and available

requirements provide a test of a claimant’s “unemployment.”

The other two provisions found in secition.3304(a)(1), FUTA, and section

bad

303(a)(2), SSA, require thatvcompen.sation “Be paid through ptiblic employment offices.
The requlrement that UC 1s to be pald through the public employment system (the
|
purpose of whlch is to ﬁnd people _]ObS) ties the payment of UC to an 1nd1v1dual’s search

for ernployment and to his or her ability to wprk and ava;tlablhty for work.

1
Agcn01es administering the Federal State ucC program have for over 60 years
mterpreted these four statutory provisions to requlre a part1c1pat1ng State to have able and

available requirements.
' |

In response to practical economic anct societal concerns, the DOL has previously,

as discuséed below, exercised its authority tointerpret Federal UC statutes regarding the

able and available requirements to address several spemﬁc areas: trammg, 111ncss Jury

l

duty and temporary layoffs. Under its authonty to interpret Federal UC law and

consistent with its broad oversight responsibi}ity, the DOL interprets the Federal able and

i
i
T
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available requircmentsA to inélude a voluntar)'z expcrin;nentﬂ prograx'n for examining the
use of the UcC pfogrém to provide partial wége replac;ement to employees who take
approved leavé or otherwise lle'évé employmént to beg with their 'newbofns of nev;fly- :
adopted children. This expe;m}cnt recognizes the imfpac_t of women in the workforc¢ and
responds to thé dramatic societal and economic chanées resulﬁng from the large humbér :
of families where both parents w;)rk. It should_ allow; parénts of newborns and“n-ewly-
adopted children to stfengtl;e;l their availabiﬁ;}/ for wirork by providiﬁg them with the time
and ﬁnar;cial support to address vseveral vifcal needs tfiat éccompany the introduction of a
hew éhild into thé fanﬁljf. 'fhe program ‘wouvld alléw} such parénts to provide the initial ‘
care that the chitld wil] need, to form a strong emotioélal bond with the child, and to |
establish a secure system of chiklvd‘carc t_hét, once in glﬁcc; will promote the parents’ long-
term attachment to the \irarkforce. ' ‘I
j
(4;), Minimal T ests of the Able and Availqble. Requirémeﬁts
Coﬁsistent with DOL intefprétaﬁons, some Sgtates have imposed minimal tests of |
| tﬁe ablé énd available requirements for speciﬁc gitua:tions, ‘p‘erv‘ided thé claimant has |
demonstrated an attachment to the labor flor'ce.
Approved Training. Prior fc incorporating te trairﬁng i:rovision into the Federal
laws, the DOL encouraged States to treat individualsé in tréinjng approved by the State

agency as meeting the able and available requirements since such training represents the

most effective step available to the individual to return to work. The DOL caxitic)ned that

i
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, P | |
State agencies should only approve short-term training that would make individuals job

ready. In 1970, Congress, reeognizing the importance of training in remedying unem-

ployment, made this treining provision inandfatdry for all States. (S ection 3304 (a)(8), |

FUTA.) The Federal able and a;failable re(iu;rements are preserved because individuele

who fail to attend training, except by speciﬁc‘; waiver, are hveld~ to be unavailable for work
A | : .

and ineligible for UC.

Iliness. Eleven States allow an mdlyl:dual'who initially tr'ieets the able and

‘ ' I
. avallable requlrements but then becomes ill, to recelve UC payments w1thout mterrup-

|

’ tlon, provided that no sultable work is offered and refused. The DOL approved such

State laws in an effort to deter disqualiﬁcat1o?r1 for UC wh‘eee a ,claimant_ was not “able and
Lo o

available” for perhaps one day, or even one h?our, .out of a week. Two States, Alaska and

Massachusetts, cap the number of weeks iil cilainiants can colleet UC at six weeks and

three Qeeks, reepectively; the other States he\?/e no statutory limitations. The Federal able

and available requirements are preserved because claimants must 1n1t1a11y demonstrate |

their ablhty to and avallablhty for work before the illness and must be held 1nel1g1ble if

they refuse an offer of suitable work.

Similarly, under the Federal-State'I:‘.,}ictended Unemployment Compensation Act
~0of 1970 (EB)(26 U.5.C. 3304, note), an ill inciividual may receive UC only if no suitable 4
work is rejected The EB program prov1des addltlonal weeks of compensatlon to

| .

indmduals who have exhausted their rights to regular compensation during times of high |
. B , :
T
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' unemployment and contams a specific * ‘work search” requn‘ement Thxs work search
I

requlrement is suspended for EB claimants who are hOSpltallZGd for an emergency or life-

~ threatening eondmon (20 CFR 615 8 (g)(3)(1)(B)) Thls suspensmn is permltted only if

i

 the State law contams a snmlar provision to those explamed above Wthh must be

consistent with the Federal able and available requirements.

Jury Duty. The DbL accepts that Steees mey%‘pay UC to individuals serving on
jury duty c,onsistene with the Feneral availability reqniremenf. Tnis ie reasonable because
| individuals nre compelled under the threat of contemjpt of cenrt by the judicial branch of
the government te go on jury duty, andvattendance at;jury dﬁty may be taken as evicience
that the employee would other\yise be ayai}able for v%ork. It Wonlel be inconeistent forthe
State to cempel jury service and at the same time diselualify unemployed pefsons from

UC for complying. Most employment is not considered an ‘exeuse’for avoiding jury duty,

and unemployment would also likely not be anexcus’e from jury duty. Indeed, EB

claimants are exempt from the work search provision1 while on Jury duty (20 CFR
|

6153(E)3)0)(A))

i
|
|

Temporary Layoﬁfs' Ina temporary layoff, the employer is lmable to prov1de

work for a short period of time, but both the employer and the ernployee have the
%

expectation that the employee will return to work on a spee1ﬁc date. When the employer
recalls the employee, the employee must acceptk or be;denied UC. Inthese cases, the

i
l

availability requirement is essentially limited to the employer who laid off the employee.
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| | | |
This recognizes that_ such employees are frec}uently career employees who would likely

quit a new job to return to their former employer when the layoff ends; therefore, other

employers would not likely hire such emplogees.

B. The Birth and Adoptlon Unemployment Compensatlon (BAA-UC) Expenrnent
(1) Able and Available Requzrements Jor BAA uc
. The DOL prevmusly exerc1sed its authonty to mterpret the able and avallable

requirements in the areas of training, 111ness, Jury duty, and temporary layoffs. Based on
this precedent, the DOL’s experimental BAA—UC program is designed to test whether

expansion of its interpretation of the able and available recjuirements would promote a

CQntinued connection to the workforce in par:ents who receive such payments.
|
_ ,1 |
As the number of mothers in the workforce and families with both parents
g o

workirig rises, the néed to test this i;\xterprctattion inéreas,és, and collécting data under the
BAA~UC’prcv)gram to test the existcncc and rrglagnitgde of this gropp’s connection to the
work for;:e, is iné}easingly important. Indccci, much ih the same way that providihg
training to laidmoff employees gnharicés their%éonnection to the Workfo;cc by making '

them more marketable, the DOL wants to test whether providing pareﬁts with BAA-UC

at a point durmg the first year of a neWbom*sf life, or after placement for adoption, will

help employees maintain or even promote their connection to the workforce by allowing

them time to bond with their children and to acvelop stable child care systems while

¢

~ adjusting to the accompanying changes in liféstylg before returning to work.

1
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The initial time period during which a new chiild is introduced into a home, and

o !
how that child’s care will be assimilated into the working lives of the parents, is critical.

It is during this period that sgcﬁre emotional .bon'ds axj‘e formed between children and their
parents. It is also during this period that a system of *fchild care, which will foster the

parents’ availability for Work, can be firmly establiishied.‘ These reqtireiﬁents are univer-
sal when any working family has a new child. Addréssing these needs is fundamental to

helping families flourish and is also connected to susftaining a stable workforce. Where
parents continue to work after the arrival of childrenj they often need the opportunity to

- ’ ! P . : .
bond with their child as well as arrange a system of care that will allow the parents to

[
l

céntinue, and indeed strengthen, their attachment to the workforce.
’ ' l

|
For all the above teasohs,” the DOL believes that these parents are an appropriate
: ‘ 3 , :

(.

focus of an experimental extension to the able and available requirements. Thus, this

‘ expénded interpretation of the Federal able and avail;able requirements applies only to
experimental BAA-UC and does not extend to any ofther facet of the Federal-State UC -
program. BAA-UC ié an eﬁcperiment'being conductéd within the regular UC program.

(2) Experimental versus Permanent Program g

s

H

This propésed rule will give the State agenciies' that administer the UC program

: ! o 1 ]
the opportunity to provide UC, under an experimental program, to parents who take
approved leave or otherwise leave their erriployment: to be with a newborn or newly-

adopted child. The DOL chose to procced ;ivith an experimental rather than a permanent
.
10 '
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program in order to compile the neéessary ih%omation to evaluate the followihg prior to
any impléméntatign of a permanent progra’m:} whether individuals corhpénsated for birth
.and adoption leave are more likely to »retui-n tio employment, and, therefore, are more |
av;ailable than those who are ﬁncompensated;g the _eff;ects on employers whose employees
tal;e such compensated leave; the effects on eimi)loyérs dwoughout a State who bear the
: BAA-UC co‘st.s;.a‘nd the effects_on fhe Stafe’s; ungrnp'loyment fund. Th§ DOL anficipat;es
that 'creatihg th15 experimental progré;, whic;h States can voluntarily choose to put iﬁto
. C l ‘ : ~
practice, will give States the necessary Igtituc%e to develop innovative programs permit-
ting the DQL to measure employees’ COhnectiions to the wérkforce after availing them-
i ;
- selves of BAA-UC, as cémpared to iﬁdividuails who take ﬁnpaid leave or none‘at‘all.' :
i
(3) Experimental Program Limit}zz;iqﬁs . { |
The purpdse of the able and availableirequiren:lentsjis to assure sufficiént attach-
ment.to the workforce. The BAA-UC gxperi%neﬁtal program i)s designed to test the

proposition that providing UC to the parenté ‘folf newborns and neWIy-adopted children
o i S «

who wish to take approved leave or otherwise leave their employment will increase their

| .
i

attachment to the workforce. In ord_ef to gain informiation on the impact of adapting the
UC program to address the needs of such employees, the DOL is defining the experimen-

, ‘ j
tal program to cover the parents of neWborns?;an'd newly-adopted children. The DOL
believes that authorizing States to provide unemployment compensation for parents of -
- newborns and newly-adopted children will pfdduce valuablé information for evaluating

the program. This inform_ation may also serxfe as a basis for further expanding coverage

i




i

|
to assist a broader group of employees to better balahce work and family needs. The
class of employees covered by this proposed rule is a small, easily-defined group that can

be'used to test whether compensating absences from|employment will assist individuals

B . ! BN
. - \ . . . )
to maintain, or even improve upon, their connection to the workforce by enabling them to

_ better meet their parental and family needs. -

(4) Experimental Prdgram Time Frame and Evaluation

States may enact legislation and begin operation of a BAA-UC program any time

) P . N . . . ' i ) . .
after the effective date of the Final Rule. States wis}:ﬁng to enact legislation prior to
E »comﬁletion of the rulemaking pfoceSs should have a?ﬁontin'gencyvémvision in their

legislation allowing for State agencies to make changes necessary to comlply with Federal
regulations prior to the implementation of their progli‘ams.

| .o
- The DOL will begin collecting administrative data immediately upon implementa-

tion of a BAA-UC program. As States gain experience with their programs, the DOL

will evaluate each State indiiridually. A cc}mprehensjive evaluatidn will be p¢rforfned
when at least four States have implerﬁentéd 1égislatici>n and opera_téd a BAA-UC program |
for a minimum of three years. . !

The Federal evaluation methoéology has not; yet been completed. rBeca'use States
will have brééd latitude in developing BAA-UC expé:rir’nental pfogiams, the DOL may |

use a case study evaluation design. Some of the issufes that may be addressed in the

12
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evaluation include: whether workforqe attachment for this population changed; whether

. , » , :
employees faced barriers to taking advari}tagé:l of BAA-UC; and, if so, what can be done to

I

break down these barriers. Though not required by these regulations, it is anticipated that

each State will include, as part of its'system cievelopment, an evaluation component.

Once decisions have been.niade regarding thé Federal evaluation process and how the

relevant information will be collected, compllete‘infonnation collection instructions will

be issued and, if subject to the Paperwork R"e‘lduction Act, published for public comment

in the Federal Register.

|
‘C. Rule Format : l
In keeping with the Administration’s commitment to writing regulations in plain

English, the substance and format of this Profibsed Rule is presented in a question-and-
answer format so that the regulations will be f;lear and easy to understand. In addition,
the DOL has attempted to anticipate and addriess issues that may arise during this effort.
II. Explanation | :

DOL is proposing a rule which is not %verly,prescriptiife.' This is consistent with

the general structuré of thé UC pro gréun undefr which States have widé latitude in
deéigning their programs. | ; . |

| In accordance with the May 24, 1999,%'Executive Memor?mdﬁm, BAA-UC-model -
State legislation has been de?éloped and is apipended (Appendix A) fo£ comment. This

|
|
|
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model legislation is optional and is provided for the convenience of States that choose to .
N ‘ . ‘

implement a BAA;UC program. A commentary on ihe model legislation and policy
. i ‘ :

issues to aid States in the developinent of methods pfdvided for under the proposed rule is

also appended (Appendix B) for comment. Both appendices are subject to chénge based

| upon comments. They will be issued in final form 1n the Federal Register as a program

letter and will not appear in tﬁe Code of Federal Reg:ulations.

i

Description of the Regulation
The proposed rule adds Part 604 to the Code of Federal Regulations. Subparts are

organized by subject matter: '
i

Subpart A discusses the purpose and scope of the regulation and defines critical
terms. | - ' i
| Subpart B discusses Federal UC requirementé aé they relate to this expériment.
Sﬂbpgft C discusses BAA-UC eligibility >requl;iremex‘1té. E L

Following is a brief description of each subpart of the proposed regulation.
|
~ ?
‘Subpart A-~General Provisions 1
Subpart A discusses the purpose and scope of the regulation and defines critical

- terms. The purpose of the'regulatio‘n 18 to‘establish tixe opportunity for the State agencies

that administer the UC program to provide UC, under an experimental program, to

parents who take approved leave or otherwise leave employment to be with a newborn or

i
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newly-adopted child. This proposal will perrfnit intereated States to experiment with
' methods‘for_allowing this use of the UC prog%ram. | |
i
i
The scopc of the BAA-UC expenmen extends to all State UC programs that
i
pfdvide ucC to ~parents who take approved leaye or otherwise leave their employment to
be \&ith their newborns or newly-adopted chilgdfen. This group was identiﬁedvby the
Presidant as the focal Agroup for the c):;eﬂmélat with’possible expansion, if warranted,
after the experiment has been evaluated. S.tat%: participatian is completaly voluntary.
Definitions of Fenns specific to vBAA-I‘IC are also in Subpart A
Approved Leave-Because “approved licave” ia commonly interpreted asan
apprdyed, temlaoraxj/'separation from a Vspeciﬁia emialoyar, that definition has been
adopted for BAA~ﬂC purposes. _ I, |
Birth ana’ Adoption unemployﬁem corlrzpenaatzon—TIns is UC paid only to parents
on approved leave or who othcrwxse leave emi)loyment to be with their newborns or
newly-adopted chlldren. | A' o ;[ ‘ |
Nmbéms~To estaiblisfx the distinguish:ing characteristics of the ekperimental
group, it is ne.cessaryr to dcfme “hew;born.” Fér purposes ofthe experiment, newborns
are defined as‘children up to one-year old. - t
Newly-adopted chzldren—Adoptlve parents are included i m the cxpenment
Because adoptgd children mayvnot be newborn:s, and a comparable measurement period ié

necessary for all parents included in the BAA.-;UC experiment, “‘newly-adopted” refers to

Lo1s

!
|
1




-
; :
. A
children, regardless of age, who have been placed within the previous 12 calendar months

with an adopti\}e parent(s). - - .

Parents——l?ar BAA-UC experimental pmpo'seé, parents are defined as mothers and

fathers—biological, legal or having legal custody of aéchild during the adoption process.
'The BAA-UC experiment does not include foster parents unless the child has been placed

i

with the foster parénts for adoption. | | :

t

~ Placement-The adoption process can be lengthy with completion occurring long

: aﬁer a child has been placed with a farhily. Conscqxfently, for BAA-UC comparability
| ‘ B

between parents of newborns and parents of newly-adopted chlldrcn, ‘placement” for

BAA-UC purposes will be the time a parent becomes", Iegally respons1ble for a Chlld

i

' pending adoption.

* :

} Subpart B—Federal UC Requirements ; |
Subpart B dlscusses how the Federal UC requlrements apply to BAA UC

chond the propos:ed mterpretatlon of the able and avaxlable requlrements, this regulatlon
does not change Federal UC reqmremcnts Under 1ts1 authority to 1nterpret the statutes it
administers, the DOL is interpreting the Federal able?and dvailable requirements to |
irv.lcludeBAA~UC. This interpretation wﬂl givé Statéés the oppbrtunify to:expeﬁrrient~
with, and demonstrateﬁ methodé of, providingdBAA-Uy(‘? to parents of newborns and
newly-adopted children. ;I”lle experiment will providée compensatibn only during the
periods when parents i;ake_ approved leave or bthefwd:se leave employment fplldwing the
|
|
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'

~ birth or placement for adoption of their'child.% This interprétation of the Federal able and

i

available requirements applies only for pﬁrp&es of this experiment.

|
|
L
!

Subpart C-BAA-UC Eligibility
Subpart C discusses the BAA-UC eli éibility requirements. "’,Althovugh implementa-

tion of BAA-UC is entirely at State discretioril and States have wide latitude in BAA-UC -
program development, certain eligibility Ipara]imeters apply. For example, only parents of

i

newborns or newly-adopted children are included in the experiment. Also, because all -

Federal UC law requirements must be mét and the insurance nature of the UC progi'am
‘must be maintained, the introduction of eligibility factors that are inconsistent with
o N ,
Federal UC law requirements is not permi'tte(,;l under BAA-UC programs. The introduc-
N A ‘i ) ' , «

tion of eligibility factors unrelated to the factor cause of unemployment, such as indus-

try, employer size or whether the spouse of a?UC recipient also receives (or has received)
. V i - o A
UC, is inconsistent with Federal law. Specifically, in a 1964 conformity decision

involving the State of South Dakota, the Secx‘}'etaxy of Labor held that Federal law

t

~ prohibits the introduction of any eligibility test unrelated to the fact or cause of the

individual’s uﬁemploment. (See Seércta;ry <;)f Labor’s Decision of September 25, 1964,
. N ‘ Y

In the Matter of the Hearing to the South Daléota Departmént of Employment Security

Pursuant to Section 3304(a) of the Internal Revenue Code of 1954, transmitted by

‘Unemployment Insurance Program Letter Ncij. 787, October 2, 1964.) Therefore, all

i
individuals covered under a State’s UC law must be covered for BAA-UC.
i

|

i
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|
|
For BAA-UC purposes, the first compensable week is the week in whlch birth or

placement for adoptron takes place States are free to determine whether to prorate the

H

weekly compensatlon amount based on the day of the birth or placement for adoptlon or
. |

whether to fully compensate for that week. Weeks plrecedmg the week of the birth or
: placement arld w_eeks following the end of ‘the,one-year period are not comperrsable.
. ; . I :
| |

The purpose of BAA-UC is to provxdeusupport to new parents on “leave from |
employment to be with their newbe_rns or newly-adopted children. The term f‘leave”
ixhplies that the indiviaual Mll rerxrrn to the last emp%loyer aﬁer a designated i)eﬁod.

. ‘ | o

However, fer experimental purposes, the DOL \rriil al{llow States te pay BAA-UC to
pafents who otherwise leave ernployment for th.is.pu;rpose. This will generate data ‘for~ |
evaluating hor;v providing compensatienraffects the connection of these indi\(iduals to the
workforce. The DOL’s view is that limiting BAA-L%C to only those individuals who are
aseured of job retention could be seen as ﬁnfairly exc%:lﬁdirig' parenis from BAA-UC who
are denied leeve by their employers. -

l
|
Executive Order 12866 ,
This proposed ruleis a 51gr11ﬁcant regulator;r actlon within the meamng of .
Executive Order 12866 because it meets the criteria :of Section 3(t)(4) of that Order in
» thaft it raises novel or legal polrcy rssuee ar1$1ng out of legal mandetes, the President’s '
priorities, or the erinciples eet fort}r in the Exeeuti’\«feg Order Aceordingly, the proposed |
rule has been submltted to, and reviewed by, the Ofﬁce of Management and Budget

18" I
|
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;;
However, the proposed rule is not considered an “economically significant” rule
because it will not have an annual effect on the economy of $100 million or more, will

. not adversely impact a épeciﬁc sector of ﬂ}e e!:cono'my, and will not materially alter the
budgeting impact of entitlements, grants, user fees or loan programs or the rights and
: ; :

obligations of recipients thereof. : !

|

The Department estirﬁatés tha;vthe poissible énnﬁal %ggregate BAA-UC cost could
raﬁge‘ from zeré to apﬁroxirnately $68 miliioxil. The regulation is pemiissive, and thé B
DOL does not know how many States will c};%ouqse to enact experimental BAA-Ué
| programs. The estimate of the annual aggreg?ate BAA-UC cost of $68 millioﬁ is based on
the expressed iﬁteresf of a small number of S%tates. The 'cést de'pendé upon such factors as
fhe extent to \&hich BAA-UC affects‘parents ’E incentives to increasé their leave duration.
and the percentage of léave-takérs applying f;ar BAA-UC. 'The derivation of this cstimaie

. , i ‘
bcgms with 1997-98 Current Populatioﬁ Sunirey data showing the annual U.S. average
 number of women iﬂ the labor force with a c};ﬁld undcf one-year old. After this number is
disaggregated by State, the likely proﬁortion %:)f leaVc—take;s for ﬁewbbrns gnd newly-

adopfed children is defeﬁnined based on pérc!éntagéé providéd in a report by the Commis-
sion on Family and Medical Lea\{c; titléd‘A F;If"orkable Balance: Report» z;o Congress on
. Family and Medical f,eam;e Policies (April 30%, 1996). Ot};er factors used in deteﬁniﬁing

X i . ‘! ) s ‘ « '
the cost estimate include the percent of leave;takers with employer-paid leave, monetary

eligibility rates, and average weekly UC payxpents.

t
|
l
!
.
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l ,
Further, the DOL has evaluated the proposed !rule and found it consistent with the

regulatory philosophy and principles set forth in Executive Order 12866, which governs
agency rulemaking. Although the proﬁosed rule willjimpact States and State-agencies, it

will not adversely affect them in a material way. The proposed rule would permit States
- to voluntarily establish experimental programs to det:erininev the effectiveness of using the
. o :

t

UC program to support parents taking leave from their employment to be with their
) T R ,
- newborns or adopted children; it would not impose any new requirements on States.

i
1

|
o
Paperwork Reduction Act .~ f

h

The DOL has determined that this ﬁrcjposed rule contains no information collec-

tion requirements.

|
N
'Executive Order 12612 I

These proposed regulations have been reviewed in accordance with Executive

Order 12612 regarding federalism. The order requireis that égéncies, to the extent

poésible; refrain from limiting State policy options, cio‘nsult with States prior to taking any

actions which would restrict States’ poiicy options, ajnd take such éctio_n only when there
is clear constimtioﬁal authority and the i)resence §f at(p;oblelﬁ of national s'c‘:ojpé; Since
this prpposed rule does not limit State policy opt,ions?under thg purrent_UC progrém, it
complieé v?ith the principles of federalism and with leecutiﬁ Ordér 12612. |

|
E
}
|
!
i
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) l
Executive Order 12988 5
\

Th:xs proposed rule has been drafted and reviewed in accordance with Executive
Order 12988, Civil I ustice Reform, and w111 not unduly burden the F edcral court system
The proposal has been written to minimize htlgatlon and prowde a clear lcgal standard -

for affected conduct, and has been reviewed carefully to elnmnate drafting errors and
ambiguities. - o

Unfunded Mandates Reform Act of 1995 al;;d Executive Order 12875

This proposed rule has been reviewed in accordance with the Unfunded Mandates

v - \ R ‘
Reform Act of 1995 (UMRA) 2 U.S.C. 1501§et seq.) and Executive Order 12875. The

DOL has determined that this proposal does nEot, include any Federal mandate that may

result in increased expenditures by State, locail, or tribal governments, in the aggregate, or
A , ' ‘ .
. |
by the private sector, of $100 million or more;in any one year.

-
- The States have fuil discretion to deCide whether or not to enact a BAA-UC

~ program. See the section enntled “Executlve Order 12866" for further mfonnatlon on the

i
BAA-UC cost estimate. s i
) ' g

Regulatory Flexibility Act o ;

This proposed rule will not have a _sigliiﬁcaﬁt economic impact on a substantial
. H N
‘ ‘ | 4
number of small entities. The proposal affects States and State agencies, which are not

t
¢

within the definition of "small entity" under 5 U.S.C. 601(6). Moreover, States havc

21
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t
«

complete discretion in deciding whether or not they w111 enact a program permitted undcr ,
|

this proposed rcgulatlon Under 5 U.S. C. 605(b), the] Secretary has certlﬁed to the Chref

Counsel for Advocacy of the Small Business Adm_xmstratlon to this effect. Accordingly,
R | B

no regulatory flexibility analysis is required. 2

I

| |

Small Business Regulatory Enforcement Fairness Act
I

This proposed rule isnota major rule” as deﬁned by sectlon 804 of the Small -
Busmess Regulatory Enforcement Fairness Act of 19|96 Gu. S C. Chapter 8) This
proposed rule will not result in an annual cffect_ on thc economy of $100 million or more; |
a major increase in‘ costs or prices; or 4signif1cant advcrse cffécrs on corrxpetition, employf
ment, investment, productivity, ‘jnnovation, or the ablility of United States-based entities

i
t

* to compete with foreign-based entities in domestic and export markets.
|
]

The DOL certifies that this proposed rule has' been assessed in accordance with '

Effect on Family Life |

sectlon 654 of Pub. L. 105-277, 112 Stat. 2681 for its effect on famﬂy well-being. The

DOL concludes that the proposed rule will not adversely affect the well-bcmg of the ‘
. -

nation’s fam111es. Rather, it should have a positive elffect on family well—bemg by

permitting States to enable more parents to take leave from their émployment to be with -

their newborns or newa-adopted children. ‘ \ :

22




~ List of Sub]ecis in 20 CFR Part 604
Employment and Training Adm1mstratlon, Labor, and Unemployment Compensa-

- tion. _ , A l
- v t
l

Catalogue of Federal Domestic AssiStancé Number

l :
‘This program is hsted in the Catalogue of Federal Domestic Assxstance at

- 1
No. 17.225, Unemployment Insurance.> I
l

‘ Slgned at Washmgton D. C on [, 1999,

7
1
|

ALEXIS M. HERMAN

|
|
l
Secretary of Labor O
o
l
|

Words of Issuance ;
|
|

For the reasons set forth'in the preamlale, the DOL proposes that Chapter V of
|

Title 20, Code of Federal Regulatmns, be amended by addmg new part 604 to read as

- follows:

l
l
i
i
]
|
|
i
I
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' Part 604~REGULATIONS FOR BIRTH AND ADOPTION UNEMPLOYMENT

COMPENSATION

Subpart A-General Provigions o {
Sec. |
§604.1 What is the 'pu,rpoée“of this reguiatiox;? }
‘§6‘04.2 What is the scope of this regﬁlatioﬁ?‘

© §604.3 What definitions apply to this regulation? N

Subpart B-Federal Unemployment Compénsatioq‘ Program Requiremenfs

§604.10 Beyond the interpretation of the able and a\%ailablc ‘requiréments for Birth and

! ,
Adoption unemployment compensation, does this regulation change the Federal require-

ments for the unemployment compensation program?

i
B

Subpart C-Eligibility -

» §604.20 Who is covered by Birth é.nd Adoption une@?léymént compensatioﬁ? -
§604.21 When does eligibility for Birth and Aﬁoptio{n unempldyr;ient compensation
_ commence? | |
§604722 Are parents who leave employmént to be w?m théir newt;oms 6r newly—adppted
, E | .

children eligible for Birth and Adopﬁon unemployment compcnsatloh, or is it limited

only to parents who take approved leave? -

24
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_ b . o
Authority: 42 U.S.C. 1302(a); 42 U.S.C. 503(a)(2) and (5); 26 U.S.C. 3304(a)(1) and (4);

26 U.S.C. 3306(h); Secretary's Order No. 4-75 (40 FR 18515); and Secretary's Order No.

14-75 (November 12, 1975).

:
i
|
t
!
|
!
|
§
3

Subpart A-General Provisions
§604.1 What is the pqi’pose of this ‘regulafiion?

‘This regulation allpws the‘St'a.t-c;s to d‘e%velop and experimentv with innovative
meﬁéds fo; paying unemploymént :compensaition té parents on appro{fed leave or who
otherwise léa\{e employment to be‘v\vfith their rélewboms or né\a;lyeadopted children.

| .
States’ experiences with Birth and Adoption unemployment éompensation will enable the

Department of Labor to test whether its interptretation of the Federal “able and available”
. | ‘

requirements promotes a continued connection to the workforce in parents who receive

- such payments.

i

!

| - o

§604.2. What is the scope of the regulation?t
This regulation applies to and permits all State unemployment compensation

_programs to provide benefits to parents on apéroved leave or who otherwise leave
'émployment to be with their newborns or newily-adopted 'children. A State’s participation

i
1 |
is voluntary. ,
t

|




4

|
-
§604.3 What definitions apply to the regulation? |
The following definitions apply to this regulatfion;

" (a) Approved Leave means a specific peﬁodéf time, agreed to by both the

employee and employer, during which an employee is temporarily separated from

i

| employment and after which the employee will retun;l to work for that emplbyer,

(b) Birth and Adoption unemployment compe;nsation means unemployment
compensation paid only to parents on approved le:ave1 or who otherwise leave employ-
: , ,

ment to be w1th thelr newborns or newly—adopted children.
l

(c) DOL means the Umted States Department of Labor

o
(d) Newborns means children up to one-year old.

|

(e) Newly-adopted cizz’ld?en means children, fegardless of age, who have been
placed within the previous 12 calendar months with an adoptive parent(s).

(f) Parents means mothers and fathers (biological, legal or who have legal

o

custody of a child during the adoption .proce'ss). |

(g) Placement means the time a parent becon!les ‘legally responsible for a child

d
. . . . i
pending a’doption. - v i

4
(h) State(s) means one of the States of the Umted States of Amenca the District
of Columbia, the Commonwealth of Puerto Rico, and the United States Virgin Islands.

?
!
L
t

+

o
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Subpart B~Federal Unemployment Compe:nsation Program Requirements
1

§604.10 Beyond the interpretation of the able and available requirement for Birth

and Adoﬁti&n unempidynieat corﬁpeﬁsatiofp, does this reguiation change the Federal
reéuireménts for the unemployment corhp?nsation program? '

‘No. This regul:%tion doés not change the Federal unemployment compensation‘
) réquirements. Under its authority lto interpr'eti Federal unerﬁpléyment compensation law,
the DOL interprets the Federal able and a\failablle reqtllirements'to include expen'l;nental B

Birth and Adoption unemploy:rient éompensation;' The regul‘ation applies only to parents
L ‘ - :

who take approved leave or otherwise leave e;rriployment to be with their newborns or .

_ | S ,

newly-adopted children. | \ | ‘ l

|

Subpart C-Eligibility
§604.20 Who is covered by Birth and Adoi)fion unémployment compensation?

Ifa State chooses to provide Birth anciAdoption unemployment compensation, all
; .

individuals covered by the State’s,unemployrinent'compensation law must also be covered

i

f(;r Birth and Adoptinn ﬁnemployment compensation. Iust as with cui;rént unemployment
| CQmpensation pfdgrams; indi\}iduals may hot %be denied exéeﬁrﬁental Birth and Adoption
.. unemployment compen;ation‘based on faéts (E)r causes unrelated to the claimant’s
pncmpl§ment, such as industry, employef si;ze or t.he'unemployment 'istams ofa farnily
member. The inﬁoduction 'of such facfs or céf.uéés would be inconsistent with Federal N
unemployment compensation law,: l

|

|

|

I

!

|
2? .
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!
§604.21 When does eligibility for Birth and Adopftidn unemployment compensation
- commence? S | ' | ‘ } | -
| Parents may be eligvible‘ for Biﬁh and 'Adol.)'tio;nv unemployniégt cgmpensation .
during the one-year period commencing with the -ﬁve%k in which their 'child is born or
pigced with them for addption. WgeksAprec;eding theiweek of the birth or placemént énd

weeks following the end of the one-year period are not compensab_ie.

1

i
i

- §604.22 Are parents who leave emp]oymeht to be'with their newborns or newly-

i

adopted children eligible for Birth and Adoption lflnemploymemt compensation, or is

it limited only to parents who take approved leave;-‘.f '

States may limit Birth and Adoption u:icmpldyment compensation to parents who

take approved leave or majr extend Birth and Adoptic}m ﬁnemploy;hent ;:ompéhsation to

parents who otherwise leave employment to be with t!heir newborns or newly-adopted
children. However, the intent of Birth and Adoption iunemployment compensation is to
support all parents who wish to take time from empléyment to be \}Vith their newborns or '

I

newly-adopted children.

|
|
i
i
|
I
|
|
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‘ -Appendix A
The following appendix will not appe:;lr in the Code of Federal Regulations,

Model State;Legislation
: |

i

i

;Section ___. Birth and Adoption Unemplbyment Compensation.

(2) An individual who is on a leave of absence from his or her employer or who left

employment to be with the individual’s child during the first year of life, or during the

S !
first year following placement with the indivi:dual for adoption, shall not be denied

1

compensation under Section for voluntarily leaving employment, Sec;tion

- relating to availability for work, Section _relating to inability to work, or Section

for failure to actively seck work. |

(b) Section , concerning the reduction ofjthe amount of compensation due to receipt -

of disqualifying income, shall apply“to paymelnts under this section. In addition, the

 following payments shall cause a reduction ini the compensation amount:
(1) any payment from the employer refsulting from a birth-or adoption described in

subsection (a); and |
|
|
|




!
!
|
(2) any paymeht resulting from a birth or adoption described in subsection (a)

from a disability insurance plan contributed to by an employer, in proportion to the

employer’s contribution to such plan.

(c) Compensation is payable to an individual under thls section for a maximum of 12

i

weeks with respect to any birth or placement for adbfation. .

|

!
I
i
}

(d) Each employer shall post at each site operated by|the employer, in a conspicuous
place, aécessible to all employeés,’ information relatirjlg to the availab'ility of Birth and
Adoption unemployment compensation. i

o . ; i
(¢) Any compensation paid under this section shall not be charged to the account of the

individual employer.. 2 o
. |

(f) Two years following the effective date of this legi§1\aﬁon, the commissioner shall issue
areport to the governor and the legislature evaluatiné thé'e;ffectiVGness of the Birth and

Adoption unemployment compensation program. |
. ! i

(g) This section shall be applied consisterit with regu;lations issued by the U.S. Depart-

ment of Labor.

:
|
|

C !
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| Appendi;t B

|
The folEowmg appendlx wxll not appear in the Code of Federal Regulations.

Commentary on Model State Leglslatlon,
j
" Including »Pti)licy Issues
: !
|
|
General i
;
o . |
Must States implement a Birth and .Adoptulm unemployment compensation (BAA-

i

UC) program? - :
No. This progfam is voluntary for the Stateé. {-However implementation of BAA-UC
will reqmre some leglslatlon on the part of cvery State seeking to adopt the program.’ The

Model State Legislation is prov1ded for the convemence of States that w1sh to implement

i
y

Does this regulation enable a State to pay U\'C for other types of famlly or medlcal

a BAA-UC program.

leave? ' o L
‘ No; This regulatioﬁ enatblcs a State to pay UC; to parents on ?appro{fed leaVe or wht;
othet%wise ieéve ein?loyment to be with their rilewﬁoms or newly-adopted ctlildrch.
}’gnnitttng_pa}qnent of UC for other types of fzamlly leave or care would be inconsistent

s L |
with this experimental program. y




1
!
|
i

Must all employer-paid leave be exhausted before/ BAA-UC is available?
o , o

No. BAA-UC is deéigned to provide partial wage ré}'ﬁlacerﬁent to parents of newborns or

'

newly-adopted children. The Modcl State Legiélatio%l assumes that any wages paid for
the period of employer-provided leave will b§ dedué'cled. Howe\fer, States need not

deduct these wages from BAA-UC. - %

N
I
Lo ke ! ) . .
Does this regulation impose any solvency req‘uirer;nents upon the States before they

emact BAA-UC? - 1

No. The DOL expects that a State will not enact chafngesl without assessing the effect on

- the solvency of its unemployment fund. Each State has the responsibility to assess the
cost to the State’s unemployment fund whenei)er coxirerage, benefit expansioﬁs, or tax
changes are con_sideréd within the State’s UcC progra,:xn. Cé;nsequently, DOL expects

prudent decision makers in a State to examine the State’s solvency position and projected

taxes and benefit paymenfs under current law before deciding to enact BAA-UC legisla-

tion.

Monetary Qualifications and Benefits

{What are the earnings and employ_ment requirements for BAA-UC?

o
States may establvish their own reciuirements. The N‘[odel State Legislation assumes that
States will use the same ea?ninés'?md vempléym'ent cjriter,ia'th'at apply to all other' individu-
als: |

|

|
32
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: l
|
i

What is the weekly benefit amount for mdmduals eligible for BAA uC?

i
States may estabhsh their own weekly benefit amounts. The Model State Legislation

~ assumes that in’dividualé eligible for BAA-UC will receive the same weekly benefit

amount as other individuals eligible for UC. i .-
} :
How does the recelpt of other income effect payment of BAA-UC ?

1
States will determine whether BAA-UC w111 be reduced by’ other income. Under the

l

Model ‘State Leg1slat10n, the amount of BAA-EUC will be reduced in the same manner as

|
any other payment of UC as provided uncler State law, The Model State Leg1slat10n also

: i

provides for the deductlon of any payment from the employer as a result of the b1rtl1 or

placement for ad0pt10n, and for the deductmxt of any dlsablllty insurance payment

 received as a result of the birth or placement for adoption in proportion to the employer’s
contribution to the disability insurance plan. This provision, which is limited to pay-

~ments triggered by the same event which tri g,‘;gers BAA-UC, reflects the view that the
uﬁemplojfment fund sllould hot be held respollsible when véage replacement is available
fmtn other sotlrces, particularly when bothpa.;ments are financed by the employer. |
T o ;
States should éxamine their 1aWs to (letenniné if all types of appropriate income are, or
should be, deductil_)lé. For exﬂample, some lea;Ve paymentsl whic_h are not normally

deductible under State law may cover costs of birth and adoption leave.




.
|
How does the BAA-UC entitlement relate to regular UC payments? |
States are free to determine this. The Model Legislation assumes that BAA-UC counts

}

toward the maximum number of weeks of regula.r‘U(l:.r

|

f’eriod of Eligibility !
| |

~ When may BAA-UC benefits begin? 1
Under Sectipn 604.21 of the proposed regulations, .paftrcnts may rebeive BAA-UC pnly ;
duﬁhg the one-year périod coﬁnnencing with the we{:k- in whicﬂ the child 1s born >dr
| placed for édoptio%l. Fo? eXample, an individual taki;hg leave iri the 51* week following
birth or placgment féf adoption, \?odld be eligible fo%r BAA-UC only for weéks 51 and
52. Periods preceding the week of birth or placemenf:t for adoption are not cbrripensableL

| . | : l
States are free to reduce the one-year period. b
' I
|

|

How many weeks of BAA-UC may individuals regi:eive? '
| .

' 4 ’ ] . . ‘ v . . i
States are free to determine this. The Model State Legislation provides a maximum
! g s

duraﬁon of 12 Weeké per individuai with respeét to afny one birth or adoption. Sincethe
: Famﬂy and Meditf;al Leave Act of 1993 (FMLA) allgws up to 12 weeks of unpaid leave
for such evepté; Stateé may wish to have an,identicalf amount. States fnay also relate the
duration of leave to the individual’s weekly amountjof UcC. | Forle}‘cample, for each birth
or adoption, an individﬁalvmay receive an amount éq?ual to 12 times the individual’s

-
weekly UC. 'f
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. To prevent confusion between FMLA and BAA UC, States should mform potent1al

BAA UC beneﬁmanes of the d1351m11ant1es between the two programs (for example,

K

|
BAA-UC does not guarantee job retention). I
|

If a child is born in the middle of the weeklor the placemént occurs in the middle of

the week, is BAA—UC payable for this week?

Under the Model State Leglslatlon BAA- UC would be payable for this week, assummg

all applicable ehglblllty conditions, such as the deductlble income provisions, are met,
o

States may provide the full weekly compenéa{tiqn amount for this week or prorate the

weekly amount to reflect only periods follow%ing birth or adoption. If the amount is
; i ) ) . ‘ L . : .

prorated, the State may pay the remaining balance for the last partial week if the individ-
' « o o ‘ :

ual is still on leave. - |
| | |
1
!

Must the individual serve a waiting period?

~ No. Nothing in Federal law requires States to have a waiting week for regular UC or

BAA-UC. However, not having a waiting week for BAA-UC would eliminate the 50

| ‘ g | ﬁ

percent Federal share for the first week of all Extended Benefits claims. Under 20 CFR

615.14(c)(3), a State is not entitled to a Fedcfral share for the first week”of Exfgnded

Benefits if the State’s law provides “at any time or under any circumstances” for the

payment of UC for the first week of unemployment.




2
l
|
\

When is a child considered “plaeed” for adoption?

Under 604.3(g) of the proposed rule, placement occu:lrs at the time a parent becomes

legally responsible for a child pending adoption. Stalle UC agencies should consult the

‘ ) . L ) . . ;
adoption laws of their States to determine precisely vTrhen placement occurs.

|

|

Other Eligibility Issues , é
o .

|

|
May both parents receive BAA-UC? 'If so, may they both receive such

compensation at the same tlme" ‘ |
'The answer to both questions is “yes.” States implexinenting BAA-UC must allow both

parents, if otherwise eligible, to receive BAA-UC cofncurrently or consecutively. A State
may not prohibit payment of BAA-UC simply becau;se the other parent is taking leave for

the same purpose. A State law which does so is mcdnmstent w1th Federal law because

the e11g1b111ty of one parent will be determmed based on whether the other parent is

receiving UC. Speciﬁcally, in 21964 conformity decision involving the State of South

Dakota, the Secretary of Labor held that Federal law prolnbus the mtroductmn of any

l
ehglblhty test unrelated to the fact or cause of the 1nd1v1dual’s lmemployment (See
1

A Secretary of Labor’s Dec1s1on of September 25, l96j4, In the Matter of the Heanng to the

: o | .
South Dakota Department of Employment Security ! Pursuant to Section 33 04(a) of the

I
Internal Revenue Code of 1954 transmitted by Unemployment Insurance Program Letter

No. 787, October 2, 1964.) The rec1p1ent status of tlhe other parent is unrelated to the fact

\
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|
, i . : ‘
or cause of an individual’s unemployment. Thus, both parents may receive BAA-UC,

whether concurrently or consecutlvely Slrmlarly, States may not limit use of BAA-UC

I

to the “primary’ parent.

. . | K .
Must BAA-UC apply to individuals employed by all employers subject to State UI
, : S

law? o ' o
1 ) N
Yes. As explained in the previous answer, States may not impose eligibility conditions

~ not related to the fact or cause of the individu]'al’s unemployment. Aésuming the services

are taxable for UC, States may not, for éxamﬂ)le, limit BAA-UC based on erﬁployer size.
. | ,

May States provide BAA-UC to individua}s who otherwise leave employment (not

- on approved leave) to be with their newbofrns or newly-adopted children?

Yes. While States are free to determine theirjown requirements, there are compelling

reasons for providing BAA-UC to individuals who otherwise lcave employment.
l

Although many employers may grant leave othcrs may not The DOL believes that all
parents should be treated xdentlcally for UC purposes when they take time away from'
employment to be with their newbom or newly—adopted child. As such, thelr e11g1b111ty

l v
for BAA-UC should not be based on whether an ‘employer is required to grant the leave, 4'
but on the parent’s reason for wanting to take the leave.

i
N
!
|
|
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| . |
May eligibility be conditioned on whether the individual gave notice to the em-

3

plbyér? o o }

Yes. Although the Model State Legislation does notiprovide for such a condition because
it may result in denials due to the technicality of when the individual requested leave,

States may impose it. The basis of such a ‘requiremcx]lt is that employers should be given
sufficient time to accommodate the leaving/absence of the individual. If such a provision
~ is included, the DOL recommends that the notice be ?required to be given no more than 30

o o -
days prior to birth or placement, but only where practicable. The FMLA contains a 30-
n « | '

day requirement or shorter notice period where givin§g 30-day notice is not practicable; it

does not require notice when the nepessity to take leave is unforeseeable. (Section’

102(e), Family and Medical Leave Act, Pub. L. 103-% (February 5, 1993).)

May eligibility be conditioned on whether the individual chooses not to return to
work? ‘ o ‘ r

Yes. f{owevéf, Based upon Jehkins V. Bé\&fling, 69.1 iFZd 1225 (’fth Ci;. 1982), States
may ‘ncét delay baymel;t uhfil after the individual re'tt.nifns to w‘ork. | Sc;ction 303(;1)( 1),
SSA, requires the full béyment of benefits when due,% Iireclﬁding Stafes from delaying |
payment while awaiting the indi\;idual’s r‘et\}m‘ to‘work.v A State may, hbwevei', declare

an overpayment of béneﬁts after ‘the’ individual fails fo return to work.
, , |

!
|
I
(
|
|
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May an individual be paid BAA-UC underl the Federal—State extended beneﬁt

~ program or nny.of the federally funded uqemployment programs?

It depends on the progrém. Beneﬁls under thlla UC for F ecleral Employees (UCFE) and
UC for Ex-Servi_cememb‘efs U CX) pro'gramsi are, by Federal law, required to be paid on «
the same terms and subject to .‘the same condi\iions as State benefits (with eXceptions not

relevant here). Therefore; BAA-UC will be paid to individuals under these programs to

the same extent as under State law.

Indilziduals may only receive Disaster Unen'lpiloyment‘Assistance (DUlAj when their
unemployment is caused by a disaster as prmllded in 20 CFR Part 625. However, if they
meet their State’s Birth and Adoptlon ucC proivmons then they will satisfy the availabil- |
ity requirement at §625 4(g), and so may quahfy for DUA. For example, an individual
who is unemployed due to a major disaster rniay later gwe bm‘h If this md1v1dua1 |

~ satisfies the BAA-UC requirements in thc Sta}te’s law, she may receive DUAl.

|

|

Extended Benefit claimants may not receive ]}Birth and Adoption UC since they cannot
. i : .
meet the systematic and sustained work searc|h requirements in 20 CFR 615.8(g).

Indmduals clzummg trade readjustment allowances (cash beneﬁts) under the Trade

' Adjustment Asmstance and the North Amenca.n F ree Trade Act Transmonal Adjustment

!

|

I

|

|

|
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.
| |
Assistance programs will be ineligible since such individuals are required to either be in
full-time training’o;'conduct the systematic and sustained work search 'required.for the

4
]

Extended Benefit program.

Financing costs of BAA-UC

|

|

‘ .
May BAA-UC costs be socnahzed among employex;'s‘? "

Yes. States are free to somahze or not socmhze costs ‘of BAA—UC The Model State

Leglslanon socializes costs—also called nonchargmg An employer may be reluctant to

bear all the costs of BAA~UC caused by an employe

i
|
Etakmg leave since the employer
| ,

l

will not have caused the 1nd1v1dual s unemployment Since nonchargmg is permitted

when the unemployment is caused by the employee, 1t is penmtted in this situation. This

posmon applles to both contnbutory and reimbursable employers.
' i

May BAA-UC costs be paid from a Sfate fund other.than the State’s unemployment

fund, for example, a State’s temporary disability (’;I‘DI) fund?
Yes. Nothing in Federal UC law governs the trcat‘rnent of moneys in these funds because
l

they are financed by a separate tax and held separately from the State s unemployment
fund. For example a State with a TDI program may. jenact a special disability insurance
tax on employers and deposit the proceeds in a dlsab111ty fund. If the State chooses to use
one of these. funds (or create such a fund) to pay birth/and adopnon leave beneﬁts, the
requirements of DOL’s BAA-UC regulation will not apply. - |

i
1
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Administrative Costs , i

: . ' [ :
May States use administrative grants received from the Federal government to pay

for the administration of a BAA-UC progriam? |
. " | |
Provided that all the requirements of the BAA-UC regulation are mét, the use of adminis-

trative grants is permissible, including for pm!‘poses of studying and evaluating the BAA-

UC program. However, if the regulation’s requirements are not met, the expenditures of
: ‘ ; : :

grant funds are not for the proper and efﬁcien:t administration of the State’s law as

required by section 303(a)(8) of the Social Seicurity Act.
S ‘ i o

Reporting i
: ‘ |
|

Will States need to amend their laws to address any Federal reporting requireménts
, o ‘
concerning BAA-UC? b

: Althbugh this is a matter for States to determiixe, the DOL anticipates that few, if any,
P .
States will need to amend their laws since most State laws already contain language

o

. concerning reporting. Many of these laws are based on the language on page 95 of The

‘Manual of Employment Security Legislation, as revised September 1950, which requires
that the agéncy “make such repons‘,‘ in such form and éontaim’ng such information as the

Secretary of Labor may from time to time require, and shall comply with such provisions
. | o

as the Secreiary of Labor may from time to tirile find necessary to assure the correctness

and verification of such reports.”

4]
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P
What are the reporting requirements? ?‘
The DOL has not yet finalized a methodology for evaluating State BAA-UC programs.
When that methodology is completed, Statereportiné requirements will be issued ina
H .

separate information collection request and, if subj ec;t to the Paperwork Reduction Act,

published for public comment in the Federal Registef.
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The Honorable William Clinton

_ The White House

i
|
President of the United States -~ | {
Washingion, D.C. 20500 | E
|
|

. For six decades, American workers have had the security of knowing that if they lost their job,
they could receive upemployment bepefits to feed their families and pay their bills. The unemployrnent
trust ﬁmd has proved to be an invaluablc safety uet for millions of workers since 1938, '

I .
Pnrthxsreason.wearcwmmgmexp:ssoursn'ongopposmonw your effort to raid this fund

for purposes other than helping jobless families. Yout decision allowing states 10 use unemployment

- compensation fonds to provide paid family Jeave benefits pits out-of-work Americans against their

neighbors who have jobs. This is simply wrong. It also is a direct violation of longstanding and
successful policy enacaed duoring the admnnmmuon of Franklm D. Roosevelt.

Asthe Commbtcc on}?mnomc Secnmy smd in fts 1935 recommeadations to Congress, the
Unemployment Compensation prograwm is intended to provide “compensation in cash for limited
periods when (workers) lose their jobs.” 'I‘hempan stated clearly that fupds are ‘payablc only for
mvohmxery mmp]cymcm.” f .

- Your new pohcy jeopardizes this 64-ywr-old program by allowing its funds to be drained for

‘other purposes. Instead of cireumventing public cormment through executive fiat, you should bring
byslanon before Congress for open and honest discussion.
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Smccrely,f
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l
! .
| BllAwher e
Chairman, Subcommutese ' Chairman ‘ o
on Human Resources i

ce: Thﬁ Honoreble J. Dennis Hastert, Speaker of the House
The Houorable Alexis M. Hzxmn, Sacretary of Labor
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THE WHITE HOUSE

"Office'of the Press Secretary

For Immediate Release ) \ , o May 24, 1999

MEMORANDUM FOR THE HEADS OF EXECUTIVE DEPARTMENTS AND AGENCIES

SUBJECT: New Tools to Help Parents Balance ‘Work and Family

Since .I became Pre51dent my Admlnlstratlon has worked hard to
make sure that- parents have the tools they need to meet thelr
obligations at home and at work.! I am proud that the very
first bill I,6signed into law was the Family and Medical Leave
Act (FMLA). Since 1993, the FMLA has allowed mllllons of
Americans to take up to 12 weeka of unpaid leave -- without
fear of losing their jobs -- to care for a newborn or adopted
-child, to attend to their own serlous health needs, or to care
for a seriously ill parent, son, daughter, .or spouse. Too many
American workers, however, have been unable to take the leave
they need because they simply cannot afford to go without a
paycheck. ,

S,

Therefore, I am taklng new steps toward enabllng workers to
take the leave they need. [ ‘
First, I hereby direct the Secretary of Labor to propose
regulatlons that enable States to develop innovative ways of
using the Unemployment Insurance (UI) system to support parents
on leave following the birth or’ adoptlon of a child. 1In addi-
tion, I direct the Secretary toldevelop model State legislation
that States could use in follow1ng these regulations. 1In this
effort, the Department of Labor|is to evaluate the
effectlveness of using the UI system for these or related
purposes. In a 1996 study conducted by the Commission on
Family and Medical Leave, lost bay was the most significant
barrier to parents taking advantage of unpaid leave after the
birth or adoption of a.child. This new step will help to give
States the ability to eliminate; a significant barrier that
parents. face in taking leave. |

. _ . . ‘ .
Second, I direct the Director of the Office of Personnel
Management ‘to propose government-wide regulations to allow
Federal employees to use up to 12 weeks of accrued sick .leave
each year to care for a spouse,'son, daughter, or parent with a
"gerious health condition," as that term is defined for the
purpose of applying the FMLA. Currently, the amount of sick
leave that can be used to care Ifor a family member who is ill

|

1
i
l
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I
[
x

is limited to ‘13 days each year for most -Federal employees. By
enabling Federal workers to use the sick leave.they have

earned, we will eliminate a 81gn1f1cant barrier to caring for a

family member with a serious health condition.

sick leave under this policy . will \be. subject to the same
conditions as the use of unpaid 1eave for these purposes under
the FMLA. 1In particular, the same notification and certifi-
cation requirements that govern the use of unpaid leave to care
for a spouse, son, daughter, or parent under the FMLA will -
apply to Federal employees who use paid sick leave for this
purpose. I believe the Federal Government has an important
role to play 1n settlng an example for the Natlon

Flnally, I direct the Director of the Offlce of Personnel

Management to establish an Interagency Family Friendly
Workplace Working Group within 90 days to promote, evaluate,
and exchange information on Federal family-friendly workplace
initiatives. I also direct the head of each executive *
department and -agency to appoint aifamily-friendly work/llfe
coordinator to serve as a member of this Working Group.
Working Group representatives w1ll.be responsible for maklng
sure that Federal employees are aware of the full range of
-options available to .them to meet ﬂhelr personal and family
responsibilities. (such as alternatlve work schedules,
telecommuting, part-time - employment‘ and job sharing). The '
coordinators also will provide employees with information about
child and elder care resources currently available in their

communities, and establish and promote parent support groups,

elder care support groups, and on- 51te nursing mothers'
programs.

!
E
|
WILLIAM |J. CLINTON

# # #
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET =
WASHINGTON, D.C. 20503

November 10. 1999 -

MEMORANDUM FOR THE CHIEF OF STAFF

THROUGH: Jacob Lew (Q

FROM: Dan Mendelso @M
" DonatuBh-

SUBJECT: Definition of “Family” in OPM’s notnce of proposed rulemakmg on cxpanded sick
leave '

On May 24, 1999, the President issued a memorandum directing OPM to propose
government-wide regulations allowing Federal employees to use up to 12 weeks of paid sick -
leave each year for family care purposes. (Presidential memorandum attached. Y OPMisnow -
finalizing a notice of proposed rulemaking (NPRM) for publication in the Federal Register to
solicit public comments. This memo, reflecting consensus of OPM, OMB, DPC, OPL, and
WHC, recommends that we adopt a permissive definition of “family” "in the upcoming 1 NPRM.
However, you need to be aware that this may generate criticism and might t be seen as
contradxctmo the executive memorandum.

Currently at issue is the deﬁnmon of “family” used in the regulation. In the area of
Federal employee leave policy, two different definitions of family are used. Under current sick
leave policy, Federal employees are entitled to use a total of up to 13 days of paid sick leave each
year to care for an ill family member. " In this instance, “family member" is defined by OPM as
any of the following relatives of the employee: spouse, and parents thereof children, including-
adopted children and spouses thereof’ parents; brothers and sisters, and spouses thereof: and any
individual related by blood or affinitv whose close association with the employee is the
equivalent of a family relationship. Under this broad regulatory boundary, agency managers are
given dxscrenon for detcnnmmg who is a “family mermber” - e.g., domcstic partner.

A By contrast, the I—‘am:ly and Medu:al Leave Act (FMLA) uses a more restricted dehnmon
ot tamily. Under FMLA, Federal employees are entitled to a total of up to 12 workweeks of
unpaid leave per year for (i) birth of a child, (ii) adoption/foster care. or (iii) a serious health

“condition of the employec or his or her spouse, son or daughter. or parent. [nimplementing

- FMLA. OPM must use the definition of spouse specified inthe Defense of Marriage Act _
(DOMA). According to the DOMA, “apouse is an individual in a marriage that is a legal union
between one man and onc woman.

OPM. OMB. DPC and WH staff believe that the new sick leave policy extending the. .
number.of available days an employce can take oft for family care should use the same broad
detinition of family as in current sick leave policy. The broad definition of family would benetit
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all types of families and various family members. It is also more consistent with the President's
broader sexual orientation non-discrimination policies. Moreover, sticking with the broad
definition would send a stmng signal that the Admlmstranon remains committed to helping all
types of famxhes and family members.

There is some potential risk to usmg the broad deﬁmtxon It might invite Congress to
attempt to pass legislation that will deny or limit any new or existing leave (e.g., prohibiting the
now-comrnon practice of using donated leave for any family member). Second, using the broad
definition might open a public controversy over the definition of family. Third, the broad
definition might be criticized as less consistent with the executive memorandum, which implied
- . specific family members ~ spouse, son or daughter, or parent -- as beneficiaries.

While recognizing potential risks, the EOP offices and OPM inyolved in this discussion
agree that the Administration should use the broad definition of family in the upcoming NPRM.
We believe that it is a defensible interpretation of the executive memorandurn, which builds on
current sick leave policy. It is also consistent with the President’s broader goal of eliminating “a -

' significant barrier to caring for a family member with a serious health condition,” as stated in the
executive memorandum. Further, we believe that this approach is consistent with the
Administration’s non-discrimination policies. Finally, we believe that it is preferable to be
proactive in supporting this policy, rather than being in a position where we need to respond to
critical comments on a rule containing the more restrictive definition.

Please let us know if you disagree with this assessmént.

‘Attachment




NUV-1b=199d  12:00 OMB VAF FERSONNEL POLICY 202 3955738 P.B4/85

THE WEITE HOUSE

Office of the Press Sscrecary

For -“radzate Release = 1 =
May 24, 139%.

May 24, 1998
MEMORANDUM FOR THE HEARDS OF EXECUTIVE DE?RRTNENTS AND AGENCIES

‘ SU3JEST: New Tools to He1n Parents Balance Work and Femily

Since I became President, my Administration has worked hard to make suce
that parents have the tools they need to meet their obligations at home
and ar work. I am proud that the very first bill I signed inzc law was
the Family and Medical Leave Act (FMLA). Since 1993, the FMLA has
allowed millions of Americans to take up to 12 weeks of unpaid leave ==
withouz fear of losing their jobs —- to care for a newborn or adopted
child, =5 attend to their own serious health needs, or tc care for a
‘'serjous.y ili'parent, son, daughter, or spouse. Too many Amerizan
wo-kess, however, have been unable to take the leave Lne, ‘need because
they simply cannot afford to ge without a paycheck.
Thereizr=, I am taking new steps toward enabling workexs zo tzks the
issve they nesd. '
First, - hereby direct the Secretary of Labor to proposs *ngu?a:ions
that engzble S*ates to develop inncvanive ways of using the Unemployment
Insurance (UI) system to support parents on leave following the birth or
adoptizn of & child. 1In addition, I direst the Secretary to develop
model State legislation that States could use in following thess
regulztions. In this effort, the Department of Labox is to evzluate the
effactiveness of using the UI system for these or relsated purscses. In
& 199¢ ,-udy zonducted by the Commission on Family and Medical Leave,
lzs: pz2 wag the most significant barrier to parents taking advaintage of
unraid .save afrer the oirth or adoption of a child. Tris new s=ep will
help ts give States the ability to eliminate a signifizanm: barrzier that
zran face in taking leave. ;

) l_
nu 1y

T o

Sacond, I direct the Director of the Office of Personnel Management to
propose govermment-wide regqulations to allow Federal employees to use up
to 12 weeks of accrued sick leave each year to care for a spouse, son,

“daughter, or parent with a "seridus health condition," as that term is
defined for the purpose ¢f applying the FMLA, Currently, the amount of
sick leave that can be used to care for a family member who is ill is

. limited to 13 days each year for nost Federal employees. By enabling
Faederal workers to use the zick leave they have earnad, we will
eliminate a significant barzier to caring for a family mezber with a
sarious health condition. The use of paid sick leave under this policy
will be subject to the same conditions as the use of unpaid leave for
thesa purpeses under the FMLA. In particular, the same notification and
certification requir