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UNITED STATES 

OFFICE OF PERSONNEL MANAGEMENT 

WAIIBINQTOli. D.O. 204115 

OYI"ICE 01" THE DIRECTOR MAY 17 1999 

MEMORANDUM FOR: 	 KAREN A. TRAMONTANO 

ASSIST ANT TO THE PRESIDENT 


NICOLE RABNER 
SPECIAL ASSISTANT TO THE PRESIDENT FOR 
DOMESTIC POLICY AND SENIOR ADVISOR TO THE 
FlRSTLADY' 

FROM: 	 JANICE R. LACHANCE '.' f}
DIRECTOR 

SUBJECT: 	 New Tools for Parents mthe New Economy 

This memorandum describes the ideas I am proposing for new flexibilities to support Federal 
employees in their roles as parents in the new economy. . 

1. 	 The President will direct OPM in an Executive memorandum to revise Federal 
regulations to allow employees to use a total of up to12 weeks of sick leave each year to 
care for a spouse, son, daughter, or parent with a serious health. condition. The sick leave 
would be used under the same conditions. and for the same purposes as unpaid leave 

(Jf'lI\-<-L~V(. under the Family and Medical Leave Act (FMLA) . ., 
Ja'V(.. '\- . 

[Option: could set a lesser maximum amoWlt, e.g., 6 - 9 weeks] 

Regulatory 
timeline: 	 4 to 6 months for the deve10pment and publication of a proposed rule, a 

30- to 60-OOy public comment period. analysis ofcomments, and 
development and publication ofa :final rule .. 

Q. 	 How is this different from the current use ofsick leave for family care? 

A. 	 Currently, most Federal employees may use a total of up to 13 days of sick leave 
for family care purposes, and then must use either annual leave, donated annual 

1 
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leave, or leave without pay I when they still have sick leave available. The revised 
regulations would permit employees caring for a spouse, son, daughter~ or parent 
with a serious health c'ondition to use a to~ ofup to 12 weeks of sick leave for 

. family care. 

lbis benefit would broaden the options available for employees to meet their 
family responsibilities.' Mothers, fathers, and grandparents (who are raising their 
grandchildren)~ and employees caring for their spouses and parents would all 
greatly benefit from this added independence. This benefit also would address the 
dilemmas faced by parents of special needs children when trying to balance their 
work and family responsibilities. 

Q. 	 Would this be in addition to regular sick leave for family care? 

A. 	 No. The total amount ofsick leave that may be used for family care would be 12 
weeks. 

Q. 	 What is a serious health condition? 

A. 	 A "serious health condition" is an illness, inj~, impairment, or physical or 
mental condition that involves~-

(1) 	 inpatient care in a hospital, hospice, or residential medical facility; 

(2) 	 continuing treatment by a health care provider for a condition that results 
in incapacity of more than 3 caleJidar days, or would likely result in 
such incapacity in the absence or'medical intervention, and incapacity 
caused by: 	 '. 

a. chronic serious health conditions, even if the individual episodes of 
incapacity are not more than 3 days in duration; 

b. pregnancy and childbirth; and 

c. pennanent or long-term conditions for which treatment may not be 
effective. 

Examples of serious health conditions include, but are not limited to. heart 

attacks, heart conditions requiring heart bypass or valve operations, most cancers, . 

back conditions requiring extensive therapy or surgical proceduresJ kidney 

dialysis, physical therapy, strokes, severe respiratory conditions, spinal injuries, 

appendicitis, pneUmo~ emphysema, severe arthritis, severe nervous disorders. . 

injuries caused by serious accidents on or off the job, clinical depression, recovery 


2 



~004OFFICE 	 OF THE DIRECTOR05/17/99 MON 18:29 FAX 202 606 2183 

from major surgery, final stages of a ter.m.l,nal illness, Alzheimer's disease, 
ongoing pregnancy t miscarriages, complications or illnesses related to pregnancy 
(such as severe moming sickness), the need for prenatal care. childbirth and 
recovery from childbirth. 

2. 	 The President will issue an Executive Memorandunrto allow Heads ofAgencies to 
excuse employees from work for up to 24 hours a year to keep abreast of the progress and . 
status of the children for whom they have responsibility and guardianship. OPM will be 
responsible for issuing appropriate guidance. 

, 
[Option: The concept ofproviding "up to 24 hours per year" could be reduced to 16 

hours per year; however parents/guardians of more than one child would 
face more difficulty using the time equitably for all oftheir children.] 

Timeline: OPM will require 2 to 4 weeks to prepare guidance. 

Q. 	 What are the costs associated with this initiative? 

A. 	 We need additional information to clevelop a reasonable cost estimate. We hope 
to have this information tomorrow. 

Q. , 	 What are the potential benefits associated with this initiative? 

A. 	 Employees will be more inclined to take the time to meet with teachers, guidance 
counselors, tutors, and others involved in the education and care of the children 
for whom they are responsible, in order to. keep abreast of their developmental 
status. Time for such communication bas the potential to improve home-school 
communication as well as communication between parents/guardians and their 
children. Attending events in which children partiCipate will provide valuable 
insights into a child's behavior. The benefits to children are significant since this 
type of involvement can result in improving children's potential and self-esteem . 

.Q. 	 Who is eligible? 

A. 	 Parents/guardians of infants through students in college. 

Q. 	 Does this establish a new entitlement for ~mployees? . 

A. 	 Although the President encourages agencies to excuse employees from work for 
these purposes, an employee does not have ent~t1ement to excused absence. OPM 

./ 
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, , would make'this clear in our guidance. 

Q. 	 What types ofevents would employees attend and what are the potential benefits? 

A. 	 Employees could attend meetings with teachers, caregivers, principals, 
counselors. child care center directors, and others who are involved in child care 
and education. They could attend special events such as field trips, school plays, 
science fairs, and parent orientation sessions. 

3. 	 The President will direct agencies to appoint a Family-Friendly Program Coordinator to 
promote and ensure that employees, as appropriate. have access to family-friendly 
workplace arrangements such as employee assistance programs, family.friendly leave, 
child and elder care resources and referral services, alternative work schedules, 
telecommuting, and part-time employment/job sharing. 

Timeline: 	 This can be achieved immediately through Presidential directive. at little 
or no cost. 

Q. 	 What responsibilities would the new family-friendly program coordinator 
undertake? 

A. 	 The family-mendly coordinator will be responsible for: 

• 	 Making information regarding the full range of flexibilities available to employees 
to meet their personal and family responsibilities (such as alternative work 
schedules, telecommuting, part-time employment and job sharing). 

• 	 Establishing and promoting parent support groups, elder care support groups, and 
on-site nursing mothers' programs. 

• 	 Providing employees with information about child and elder care resoW'ces 
currently available in their communities. 

• 
• 	 Working with local interagency groups, like Federal Executive Boards and 

Associations, to coordinate Federal and community resources. 

Q. 	 Why establish a point of contact for agency family-mendly initiatives? 

A. 	 This would establish an infrastructure for the Federal government's family,. 
fiiendly workplace programs. Family-friendly initiatives could be more 
systematically and systemically intr()duced to the Federal workplace. While mWly 
Federal agencies have identified employees to prepare family-friendly reports, and 

4 
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a few have appointed full-time employees to operate their family-friendly 
initiatiYes, this would finnly establish the Administration's commitment to 
changing the culture of the workplace to one that is supportive ofworking 
families. 

Q. 	 Will this encourage more managers to support family-friendly programs? 

A. 	 Yes. The more visible the programs, and the more success stories that can be 
documented, the more likely that managers will support the programs and the 
greater the likelihood ofemployee Jlarticipation. 

5 




~ 

'1 \. c.uA..) 

GRAMBLING COMMENCEMENT SPEECH 
INTERNAL Q&A 

; ..... 'r'\A .....Q..V.. t..I. t-c:,
May 23,1999 

J. """' ) \-. 	 l.A...l.-.....;) 

"l"" .... ~~ +-c 

\ .........,\....~i~ ......
DOL DIRECTIVE 

~ ..L.. l'\). 

Q. 	 What is this Directive to the Department of Labor? 

A. 	 Today, President Clinton directed the Secretary ofLabor to propose new 
regulations and model state legislation to enable states to develop innovati e ways' 
of using the Unemployment Insurance (UI) system to support parents takin 
to care for a newborn or adopted child. ~ i (. JL.. ~ 
o~~~~~~~~~~~~H0~~~~~~~~~~~~er~~~ 

~ 
i t>~r-"-

~q\t.l~ w'f. 
related purposelV-	 tAt w la..v.. ("4-Lf­

~ CA;..Jt.J. 
Q. 	 Is this an unfunded mandate to the states? 

A. 	 !'I~. Par:icipation in this program will be wholly voluntary by the states ..~ L...t~ vt[Jo..t;(..V" 

Q. 	 What's your authority for advancing this proposal? Doesn't it require' --I.,......... ~I 
legislation? '. '. l I ~n...uc.A ~ . 	 ~ ...\..u..\AA\-....Jl l....~ .slc...\ts t c.c:.o...v.. J. ....(,IIIA~ 

~ ~ ... ,nl
A. 	 The Department ofLabor (DOL) has the. authority tor . . 

\.. u...L1 ~ c.,.,...o..,jthe VI program and to evah:late the effectiveness of this ~rogra:J:R.. Four s s iJ:.. y~
have asked for DOL guidance in this area, and DOL will work em in the 

WtA....t.A.'\: 1)rulemaking process. \...-v..r'v . 
. 	 T~ 

. 	 . . . \A. "t. It..l c...
Q. 	 When will individuals be able to receive benefi 

~c....t .. 
~~~A. 	 That is difficult to predict. The Department ust first issue regulations and model 

state legislation, and States must then cha e their own laws . ~j 

...~ 

'-"'""'" k\1.M.l\" o...\.\~ r\..Q.-\..tl "" ~T ~~~ h. CA."" l..UA.lu..qlI:>YI..tA~i 
Q. 	 Isn't this new benefit unfair to employers who are taxed to pay for this 

system of Unemployment Insurance? Why should employers have to pay for 
paid parental leave? 

A. 	 States today have significant flexibility in designing their own UI systems. In part 
responding to surpluses in UI Trust Funds, four states this year have introduced 
legislation to provide UI benefits~o workers on some form of leave, and others 
have done so in prior years. These states have asked for guidance from the 
Department of Labor. The proposal being advanced by the President would 
enable states with,regulations and model legislation to provide these benefits if 

. the states elect to adopt this program. 

G...M.~ 

~ 
<)...~&h ,_ 

Ykt~ 

" IAr 'i'tU
1
) 

\u. <..I.\-t.(.\ Jp 
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Q. 	 Who would qualify for the new benefits? 

A. 	 The President has directed the Secretary to enable States to provide these benefits 
to parents' of newborns and newly-adopted children, who also meet State 
unemployment insurance law requirements. 

Q; 	 Will this effort cover the same people as the Family Medical Leave Act 
(FMLA)? 

A. 	 In the process of rulemaking, DOL will address this issue. 

Q. 	 If this new benefit were available to workers not covered by the FMLA, 
could they get fired for taking leave? 

A. 	 This is a hypothetical case, since the DOL h<l;s not issued its regulation. However, 
if the benefit were available to workers not covered by the FMLA, they would not 
be guaranteed job-protected leave. 

Q. 	 Why is the proposal limited only to parents of newborn or newly-adopted 
children rather than extendingdor example, to individuals attending ill 
family members? . . 

A. 	 In a 1996 study. conducted by the Commission on Family and Medical Leave, lost 
wages was the most significant barrier to parents taking advantage of unpaid leave 
after the birth or adoption of a child. Also, maternity leave tends to be unpaid or 
partially paid, while all other types of leave are significantly more likely to be 
fully paid. Individuals with illnesses or other needs often have savings or 
inSUfaftCe eo v'eI age which helps in PIO v iding fef their car6-:/ 

Q. 	 Howlong can these new benefits be collected? +-l..:..1 i H'\..v....~ 

A. 	 In the process of rulemaking, DOL will addressr¢:ration is not expected to 
exceed 12 weeks, which is the length of leave protected under the FMLA. 

Q. 	 How many States can participate in the program? 
. ~v..'i . S\-~I.:~l +L.c..\- ~,l ~ l.V..1\ ~ ~~l.,.. h kl.. o..~v~~ t..t ~ 
. Pttrtieipatioft is ,;""holly voluntary and, we €l)(pect, not limited to particular ~tes._ 
~ --"'Lhi~~'~ ..l,....q(.Hv1:-. 

Q. 	 Why are we doing the rule at this time? 
,." 

A. 	 Interest has been shown this year in four State legislatures -- Maryland, 
Massachusetts, Washington, and Vermont - as well as many others during the last 
two years. This rule will allow us to accommodate known interest and to 
determine the extent ofintetest_ ~l CJ\.A.'-lll~ ,~ J\"'~kt ~ co ..... ,.;k 
"c\ \;\A " \ 	~ 1.'--1> 'P" ~J. 
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'1 i.) w.: l;t \ I'ts 
A. 	 ~~~~ne~+.tt~~mHTIe~~~~~~~ne~~~~~~~~~ ~\~~~~ ~ 

Qn~~~~~~~~~~~~~~~~~~+ru~~~~~~~~ed ~~\ ~ ~., 

"'"c~We~~~~~~Ud~~~~ne~~~~~~~rrre~ 'U,I bv ,,\I 5 Ii',~ (lI % • I to \. ~ 
f 	 ........,;,\\ '-'- i ..... "' ­

\l~n"""",- '\\, \'-\.A..,,\U~1 	 ,,\n..v..1 \-0 "'-Ie\. U\' roo ~\st~.....:l 

Q. 	 How "'Gohl this ploposal aff@ct @RlfJlayeFs' State Hftemployment tax rateS'J ~ ",""e..o.A..~ 
Will this proposal be "experience-rated," meaning that employers pay into 
the system based' on their workers' use of it? 

+W... . _.', M.....-t. k..11"1 	 I 1\ 
, ,\ 	I~~:/ 'vvOIl.-l '7 

A. 	 The D~ artment of Labor will address thi~4n its rulemaking process. We expect/ 

that proposal wonIG Hot ee cXflcnenss ratscL '"""" \ \ oS '\ ~ o-J ~ ~ d-s !'\-l.......uu..\ lACI\A i 
T:., . -	 n ,,-,-.lOJJvvlc.J rtV I \ 

~ 'f"S~1 ..... CA..~~()...\.A eM. f\..u... . 1c.v...1-ic.1..A..l!cv" I.. c. ~~~tJ W\A... n. ~1 oyttJ= 
Q. 	 Who is covered by the unemployment insurance system? 1;\A\A>f ~K.. ~ \ l...c.........a (; i. 


A. 	 Specific qualifying rules vary from State to State, but individuals must generally 
show a certain attachment to the workforce in both length of employment and 
amount of earning~. 

Q. 	 How does the unemployment insurance program,work? 

A. 	 The unemployment insurance program provides partial wage replacement to 
wOrkers who are unemployed. It is authorized under the Social Security Act and 
the Federal Unemployment Tax Act but operates under laws specific to each 
State. These State laws determine how workers qualify for benefits within ~ 
federal guidelines. States would need to amend their laws to participate in the 
program proposed by the President. 

Q. 	 Why us~ the unemployment insurance program for this purpose? 

A. 	 States interested in paying u mployment insurance to parents on leave following 
birth or adoption believe t s is a logical application of the unemployment 
insurance program. All ates already pay unemployment insurance to workers 
who are laid ~ff b~t .who the employer ex~ects to recall. ~n sOffi1oStats8, 80m~ 
workers remam ehg1ble f9r eefl:efits ev'eft tfthey become ill- 1~....;d...:"",':1 l .......a l,.,o..V'L 
-\....... ~"\~ .. 'f H \ ..JL-... ~a.VL '\'....~ 't Lot(.. tAM-L '\' ~t ~ ~.1.. IA.L..t J. h. ~o. L.... t-tJ\.MJ.... 

Q. 	 How many people will benefit from this proposal? \-\.............. 0. ...... 0..."] ~................ ~ 
~l,. 'I~ o....v...J" rs'-'-' ~ \Wi 

A. 	 That is difficult to estimate, The number of people who benefit, of course, O'-A-'-.l.. ~ ~ 
c I.A.....~~ \.A..Y(.1

depends on how many states elect to participate in this program. Across t he 
country, we know that there were over 3.3 million women with children under 1 l.I} n.....ll..oO(~eL.44A· 

in 1998; 57.9 percent of these mothers were in the workforce [1.9 m]. Depending 

on the design of the programs, if all 50 states passed such legislation, as many as 

6 million parents a year could be eligible for assistance. 


http:t-tJ\.MJ
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SoHF6@: BLS CP~, 1998 average: 

Q. 	 What will be the average benefit for a parent? .... 
'I\~ 

A. 	 The Department of Labor will address thisLin its nilemaking process. Today, a 
typical unemployed worker receiving benefits gets $200 a ~eek. 

Q. 	 What will be the cost of providing this new benefit? 

A. 	 It is premature to estimate, as the Department of Labor has not designed the 
parameters of the program. Since participation in this program by the States will 
be wholly voluntary, the cost will depend on the number of states that participate. 

Q. 	 Is cost really an obstacle for parents who want to take leave following a birth 
. or adoption? 

A. 	 According to the Family and Medical Leave Commission,65% of those who 
needed but did not take leave to care for their newborn or newly adopted or foster 
child said they did not take leave because they could not afford to. Cost was, by 
far, the biggest reason that they did not take leave. 

A. 	 covered by FMLA: 46% of leave for IS purpose was fully 

Q. 

paid; 23% of lea for this purpose was partially p . 

purpose was unpaid. 


Q. 	 How long do mos ewborn, or newly adopted or 
foster child? 

A. 	 Accordi to the Family and Medical Leave Commission, those not covered by 
FML . 37% took 1-7 days; 9% took 8-14 days; 11 % took 1 - 8 days; 23% 
too 29-84 days 20% took 85 or more days for the care of a newb 

opted or foster child. .,.. 



-. 	 " 

.~--

0, according to the Family and Medical Leave Commission, of those covered 
by LA: 24% took 1-7 days; 17% took 8-14 days; 7% took 15-28 days; % 
took 2 4 days; 16% took 85 or more for the care of a newborn or new opted 
or foster c . d. 

e Family and Medical Leave Commissi 

Q. 

A. 

Q. 

A. 	 To be eligible for fLA benefits, an employee must: 
(1) work for a overed employer; 
(2) have w. ed for the employer for a total of 12 months;. 
(3) hav. worked at least 1,250 hours over the previous 12 months; a d 
(4) ork at a location in the United States or in any territory or possess' n of the 

nited States where at least 50 employees are employed by the employer 
75 miles. 

OPM DIRECTIVE 

Q. 	 How is the new sick leave policy for federal employees different from the 
current policy on using sick lea:ve for family care purposes? 

A. 	 Currently, most Federal employees may use a total of up to 13 days of sick leave 
for family care purposes, and then must use either mmualleave, donated annual ~ I~ 
leave, or leave without pay, even when they still have sick leave available. Th~( 
revised regulations will permit employees caring for a spouse, ~ 
parent with a serious health cond~~ion to use a total of up to 12 weeks of sick 
leave for this purpose - the amount of unpaid leave allotted for these purposes 
under the Family and Medical Leave Act (FMLA). 

Q. 	 Won't this proposal encourage the use of sick leave and therefore result in 
increased costs to the Government? 

A. The cost of this program will be very small...EH*l-WT:It-fl~-f@tAA~OlW~~ets-ll+-Ule 

I 



anticipate that only O)yercent of the Federal workforce will use the maximum 
amount of sick leaver. Also, Federal workers will onl be able to use he sick 
leave they have accrued over time for this purpose (th€~NttRMre;;~-ftft"Ve--t:e-..... 

A.. 

majntain a balance of 80 hours of sick leav81~ 

Q. 	 Doesn;t this policy invite abuse ofthe leave system? 
,Wl!, 

A. 	 No. Under the new sick leave P ICY, the requirements for using paid sick 'leave 
to care for a spouse, or parent with a serious health condition will 
be the same as the requirements for using unpaid leave for this ~ purpose 
under the FMLA. Generally, an employee must give 30 days advance notice of 
his or her intent to use FMLA leave, if practicable. In addition, an agency may 
require an employee to provide medical certification for a serious health 
condition. Ifriecessary, a second or third opinion from a health care provider may 
be requested. 

What requirements apply when an employee requests 13 days of sick leav 
ily care purposed under the current sick leave policy? 

A. 

A. 


A. 


.... 
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edical appointments, hospitalization, and recovery from childbirth. 
Co licated conditions may require additional sick leave for periods of 
incapa . ation. 

In addition, a mo r or father is entitled to use up to weeks of unpaid leave 
under the Fa . y and Medical Leave Act (FMLA) for the . h of the newborn. 
Unpaid ve under the FMLA may be used within 1 year folIo' the date of 
birt. n addit~on, a mother or father may use up to 13 days of sick Ie 
aby appointments and to care for a newborn child during minor illnesses. 

In addition, under current r a new father may to a total of up to 1 J days 
of sick leave for well y appointments and to care for the born during 
minor ,illnesses. the father has already used 13 days of sick leave family 
care pul'R s, he will be entitled to use the balance of the new 12-week 
enti ent to sick leave to care for the biological mother or newborn child with 

rious health condition. 

What kinds of conditions qualify as "serious health conditio 

A. 	 A ' ious health condition" is an illness, injury, imp 
mental c ition that involves-­

(1) 

(2) 	 continuing treatmen a care provider for a condition that results 
In Incapacity 0 ore than 3 cal en ays, or would likely result in such 
incapac' . n the absence of medical inter . on, and incapacity caused 

. a) chronic serious health conditions, even i . dividual episodes 
of incapacity are not more than 3 days In duration; (b) pre cy and 
childbirth; and (c) permanent or long~term conditions for which tr . , 



'ck leave balance of 80 hours at all times. This limitation applies to a 

may not be effective. 

amples of serious health conditions include, but are not limited to, heart 
atta , heart conditions requiring heart bypass or valve operations, most c 
back co itions requiring extensive therapy or surgical procedurt:s, ki y 
dialysis, pn 'cal therapy, strokes, severe respiratory conditions mal injuries, 
appendicitis, pn monia, emphysema, severe arthritis, seve nervous disorders, 
injuries caused by s . mis accidents on or off the job, . lcal depression, recovery 
from major surgery, fina: tages ofa terminal ill , and Alzheimer's disease. 

Q. 	 Are there any restric . ns on the use of sick leav 0 

daughter, or par t with a serious health condition. 

Why should OPM create an Interagency Family-Friendly Wo 

Working Group? 


A. 	 All Feder employees, even new workers, may use up to 40 hou of sick leave 
for fa I y care purposes. To use more than 40 hours, an employee t maintain 
a 
employee using sick leave to ,care for a family member. 

A. 	 he creation ofa Working Group will establish an y'~RiY~~~ 

Fe ral government for disseminating information out family-friendly 
initia' es and for receiving status reports from e agencies. Family-friendly 
coordina rs can·successfully network with ch other through membership on the 
Working Gr ·Mentoring programs c help agencies learn lessons from the 
past and efficie ways to implement' ltiatives. 

care for a spouse, son, 

Q. Why should fa rdinators be appointed at every 
agency? 

A. , agencies have had varying successes in i lementing family:..friendly 
initiO es. Some have enthusiastically embraced a faml -friendly workplace 
c re while others have been slower to re~pond. Having a oordinator at every 
gency will result in an efficient mechanism for disseminating 

family friendly policies and programsand sharing information abo 
resistance to the adoption of such polides.. 

, 

ormation about 

.,. 




• I 

What role will the Office of Personnel Management's new 
Wor){p ac Office play? 

A., 

care issues. n \ . \ I 
C\ I ~ o...r.. "" c......q ""~ +-e.. '-t.N\. 	 '\ 

Q. 	 What ~his Administration ~rove the quality of workplace 
arrangements and family life for Federal employees? 

A. 	 .Today's action builds on a variety of initiatives the Administration has undertaken 
to make the workplace more family-friendly. This Administration has lead the 
way in introducing new work and family initiatives for the federal workforce. 

• 	 In February 1993, the President signed the Family and Medical Leave Act 
providing Federalemployeeswith 12 weeks ofjob-protected unpaid leave 
each year weeks to care 'fQ.r a newborn or adopted child, to attend to their . 
own health needs or to care for a seriously ill parent, child or spouse. ' 

• 	 On October 8, the President signed the Federal Employees Leave Sharing 
Act, which allows Federal employees to donate annual leave to other 
employees who have personal or family medical emergencies and who 
have exhausted their own leave. 

• 	 On July 11, 1994, the President issued a directive to Heads of Executive . 
Departments and Agencies, calling for expanded use of "flexible family­
friendly work arrangements, including job sharing; career part-time 
employment; alternative work schedules; telecommuting imd satellite 
work locations." 

• 	 In February 1995, the President issued Executive Order 12953, calling 
upon the Federal government to become a model employer in promoting 
and facIlitating the establishment and enforcement of child support. 

• 	 On June 16, 1995, President Clinton directed HeadsofExecutive 
Departments and Agencies to review all oftheir programs, policies, and 
initiatives pertaining to fa:milies to ensure that they are father-friendly. 

• 	 On June 21, 1996, President Clinton reaffirmed his commitment to 
creating a family-friendly workplace by issuing a second memorandum to 
Heads of Executive Departments and Agencies to expand their programs 



and report back to him. 

• 	 On March 10, 1998, President Clinton issued a memorandum to Heads of 
Executive Departments and Agencies, "Steps to Improve Federally 
Sponsored Child Care" which directed the General Services 
Administration, Department of Defense, and OPM to take improved the 
quality and affordability of Federally sponsored child care centers. 

CEAREPORT 

Q. 	 What does the Report say? 

conomic Advisers that details A. 	 The President released a report b.y'his Council of 
the factors that have led to decreased amounts 0 time available for parents to 
spend with their children. The Report demon rates that the increase in hours 
mothers spend in paid work, combined with e shift toward single-parent 
families, has resulted in families experienci g. an average decrease of 22 hours a 
week (14-percent) in }3arefttaltime that t can spend with their children since 
1969. Virtually all ofth€) increase ift total homs families spent en paid work has 
.com€) fromincn:ases in women's working hou~ The Report concludes that the 
increased time at work among parents requires policy-makers to seek new ways to 
promote strong families, including greater flexibility in paid work hours, more 
affordable child care, better support for families with low-wage earning parents, 
and methods for encouraging two-parent families to form and stay together. 

Q. 	 What about the burden on women? 

A. 	 Virtually all of the increase in total ho amilies spend on paid work has come 
from incr:eases in women's hours hile annual hours of paid work by all wives 
increased greatly - by 576 h rs, or 93 percent - husbands' hours of paid work 
9,ecreased slightly from 9 to 1996. The "tim€) crunch" falls heavily on 
~mployed wome~ spend ove~ one third less time on child care and household 
tasks than women without paid jobs, but still have 25 to 30 percent less free time. 

Q. 	 Do single parents hav.e a different experience? 

A. 	 The Report shows that the share of families with a single parent has expanded 
greatly since 1969. Single parents have half as much total time as two parents 

. have and typically have less than half as much petentiarincome. The rising 
number of single parents has increased the proportion of families that are 
"cash-strapped" and "time-poor." 

arents are working, 
ing mothers speci IC 



) . 


A. 

... 

Q. 	 What does the Report say about changes in the amount of time available for 
children? -rt,..o"'­

A. 	 . Although the evidence o~e within families is limited and needs further 
study, the Report shows an increase in work from 1969 to 1996 has produced a 
reduction in the time available for parents to spend with children. The increase in 
hours mothers spend in paid work, combined with the shift toward single-parent 
families, resulted in families on average experiencing a decrease of 22 hours a / 
week (14 percent) in panmtartime available outside of paid work that t~ could 
spend with t~eir children. !... ~~~ 'f" 

Q. 	 What does the Report recommend? 

A. 	 The Report suggests that policy-makers must seek to ~omote policies that 
help families in this challenging environment. These policies include the need fo;-­
flexibility in paid work hours, the need f~ravailable and affordable child care, ~ 
lleJ~tef"et:feE*·l¥@-...w.,IWt;--t@"support the earnings of families with low-wage earning 
p~rents, and 7to e coura~.~ two-parent families to form and stay together. 

w~yt 	~ 
1l.brolJ,l 

.... 

I 
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THE WHITE HOUSE 

WASHINGTON 

May 21,1999 

MEMORANDUM FOR THE PRESIDENT 

FROM: BRUCE REED 

SUBJECT: POLICY ANNOUNCEMENTS FOR GRAMBLING SPEECH 

Your Grambling State University commencement address this Sunday focuses on the 
need to empower parents with greater tools to balance their responsibilities to their jobs and their 
families. You will release a new studyby the Council of Economic Advisors that analyzeS the 
"time crunch" that parents increasingly feeL In addition, you will announce a new policy that 
addresses this challenge 'for federal workers. You will direct the Office of Personnel 
Management to revise its regulations to allow federal workers to use up to 12 weeks of accrued 
sick leave to care for a spouse, child, or parent with a "serious health condition," as defined 
under the Family and Medical Leave Act (FMLA). Currently, federal workers are allowed to use 
only 13 days of sick leave to care for an ill relative. This new policy will enable federal workers 
to use the sick leave they have earned on the job to take care of a loved one with a serious health 
condition. 

The DPC also has led a policy process to examine non-legislative options for action to 
enable states on a voluntary basis to use their Unemployment Insurance systems to provide 
benefits to workers on some form ofFMLA-covered leave. This year, in part responding to UI 
trust fund surpluses, four states Massachusetts, Vermont, Maryland, and Washington - had 
bills introduced in their state legislatures that would do this. Three of the four states, anticipating 
conformity problems, have asked for comment from the Department of Labor (DOL). While 
many question the prospects of State legislative efforts, DOL has been pressured by Senators 
Kennedy, Dodd, Leahy, and Murray, the AFL-CIO, and women's groups to allow states this 
flexibility; business groups have weighed in strongly against opening up'UI for this purpose. 

Taking a non-legislative step to advance paid leave for American workers would be a 
way to enable more workers to spend time with their fami lies during important times. The 1996 
FMLAStudy, A Workable Balance, found that lost wages are a significant barrier to taking 
leave, particularly for lower income workers .. Even if no state immediately elected to use its UI 
system in this way (as many argue is very likely), advancing a proposal that would allow State 
experimentation would send a strong message that making leave affordable for workers is a new 
priority and that states should consider creative ways:to provide paid leave benefits. 

However, the challenges and risks to embracing an expansive change to the UI system are 
considerable. First, the expense of such a system, if ever fully implemented in all states, would 



" 

be significant. It is not deficit neutral in the short terril since taxes will not match benefit 
'1 spending which is estimated to begin at $2 billion al1l1,ually, but will likely be deficit neutral in 

the long term (10-20 years). Second, the breadth of purposes covered by the FMLAraises 
concerns; 'The majority of FMLA-covered leave is taken by workers caring for their own serious 

, health conditions, and advancing a policy of providing Ulbenefits for this category of leave 
might transform the UI system into a paid sick leave program and lead to significant and 
regressive substitution effects (employers might aban?on their sick leave benefit programs). 
Third, while today mostUI tax collection is "experieqce rated" (meaning that employers pay into 
the system based on their workers" use of it), the cost of this new policy should be borne as 
broadly as possible to guard against possible employer discrimination against women of child­
bearing age. 

. " 

Your advisors have co~e to a consensus recommendation that would enable you to 
advance the policy of paid leave, while mitigating the ,potential for unintended negative 
consequences. You would direct the Department ofLabor (1) to issue regulations and (2) 
develop model legislation that together would guide the states to confine the allowance of new 
,t.JLbenefits to parents following birth or adoption (and, perhaps, other analogous categories) and 
that would ensure that these new benefits are not "experience rated." Limiting these new 
benefits primarily to leave following birth and adoption would alleviate concerns about 
expanding the uses of the UI system while responding to th,e area of greatest need. The 1996 
FMLA report found that maternity-disability leave tends to be unpaid or partially paid, while all 
other types of leave are significantly more likely to be 'fully paid. 

.' • 

Ideally, DOL's regulation would be able to limit states to using UI only for parental leave 
(and, perhaps, other analogous categories). The DOL 'Solici~or's Office is still reviewing 
whether it has the legal authority to impose these lirpits;,there is a question whether it can 
distinguish between parental leave and otherFMLA categories. If the Department cannot do so, 
we would rely on model legislation to guide states toward this relatively modest expansion. This 
course has some risk; states, after all, could choose to ignore our direction and guidance. We are 
relatively confident, however, that few states would elect to impose far greater burdens on their 
own UI systems than we would recommend in our model legislation: : 

This general approach would allow you to send a very clear signal about moving forward 
on unpaid leave for new parents, while also making Clear that you will not countenance other, 
less appropriate uses ofUI benefits. The action, however, will not beimcontroversial. Business 
groups and Republican allies on the Hill may object even to this limited expansion of the UI 
system and attempt to halt the regulatory process through appropriations riders. . . , . 

All of the offices involved in this process - theDPC, NEe, OMS, DOL, the Department 
of Treasury, CEA, and First Lady's Office - agree that the recommendation,presented in this 

1 

memorandum is an innovative and responsible approach to addressing this issue. ' 

PROCEED HOLD OFF AT THIS TIME LET'S DISCUSS 


I 
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Answers to Follow-up Questions on New Sick Leave Policy 

Q.' 	 In your draft of the Executive memorandum you wrote that the President would direct 
OPM to take this action "as soon as possible." Can we specify a date certain [60 days, for 
example] for the effective start of this policy? Or get a better sense of the timing? 

A. 	 Because the'implementation of a new sick leave p'olicy requires changes in OPM's 
Governmentwide sick leave regulations, we must follow the procedural requirements of 
the Administrative Procedure Act (APA)? under which proposed::-changes~m:ustDe-: 
p!lblt~h~q·ipth~Eeder.aIRegister_fora-pablit comment period of 30::t060-cl<iYs., 
Following the public comment period, we are required to analyze and respond to all 
public comments in a subsequent notice of final rulemaking, which must also be ' 
published in the Federal Register. By Executive order, both the proposed and final 
regulations must be reviewed and approved by OMB before publication. Finally, the 
AP A calls for a 30-day delay in the effective date of any regulatory change following the 
publication of final regulations .. Based on past experience with the regulatory pr<?cess.t:~e· -r 

r

estin:atetn:ifiCwilLhike 4-to 6mont~sJo compHSte tfiej,[o.cessandmake tl1esechanges· · 

effective. This includes stafftime to prepare the necessary Federal Register notices and, 
clear them within OPM and OMB. 

Q. 	 Also in the Memorandum you say that "most federal employees" would be eligible under 
this policy. Who ,exactly does this refer to? Who would not be eligible? 

A. 	 This statement reflects our current regulations regarding the use of up to 13 days of sick 
leave each year for family care purposes, whkh require that, in order to use the full 13 
days, an employee must maintaip a balance of at least 80 hours 
(2 workweeks) of accrued sick leave in his or her acco~nt at all times. If an employee has 
fewer than 80,hours of sick leave in his or her account, the total amount of sick leave that 
may be used for family care purposes is limited to . 
5 days a year. Since the vast majority of employees do maintain a sick leave balance of 
at least 80 hours, the memo says, "[u]ntil now, ... the amount of sick leave that could be 
used to care for a family member who is ill was ,limited to 13 days a year for most 
employees." [Emphasis added.] 

As stated in an earlier Q & A, we would expect to retain this restriction under the new 
sick leave policy. Its purpose is to ensure that all employees retain a minimum balance of 
sick leave in their account to provide them with short-term disability income protection in 
the event of their own incapacitation . 

.... 



Q. 	 Another point in the Memorandum notes that "Federal employees may use a combination 
of paid annual and sick leave, as appropriate, for absences related to the birth of a child. 
They may use an unlimited amount of paid sick leave for absences related to the adoption 
of a child." This seems to mean that employees who adopt can use more leave th[ a]n 
parents who give birth to their children. Is this a federal statute? Do you know what law 
this is from? 

A. 	 Under the law governing sick leave for Federal employees (5 U.S.C. 6307), employees 
may use sick leave "for purposes relating to the adoption of a child." . Some adoption 
agencies may require one or both adoptive parents to stay home with the adoptive child 
for a specified period of tiin,e following the adoption. In addition, some adoptions require 
time off to travel to a foreign country to complete adoption procedures. Where one or 
both of these conditions exist, it is possible for adoptive parents to use a greater amount 
of sick leave than would be available to a natural mother, since the natural mother is . 
entitled to use sick leave only for periods of time for which she is incapacitated by 
pregnancy or childbirth and for periods of time that may be needed to provide care for the 
newborn child if the child is ill or requires medical ,examination or treatment (up to 12 
weeks a year under the new sick leave policy), The use of sick leave for adoption 
Purp9ses represents a statutory exception to the general rule that sick leave may be used 
only for purposes related to physical or mental illness; injury; pregnancy; childbirth; or 
medical, dental, or optical examination or treatment. ' . 



. May 14, 1999 

MEMORANDUM 

TO: Elena Kagan 

FROM: . Nicole Rabner 

SUBJECT: Unemployment Insurance and Paid Leave Background 


This memo and the attachments that ~ollow serve as background for the meeting on Monday at 

Ipm with Ed Montgomery (Acting Deputy Secretary of Labor), Karen Tramentano, Barbara 

Chow, and others. 


The question at issue is whether it is permissible under Federal law for States to allow 

individuals taking FMLA-Ieave to qualify for unemployment insurance benefits through some 

change to the State requirement that claimants be "available" for work. In'1997, Vermont 

introduced legislation to allow U1 payments to individ~als who were on leave under Vermont's 

family and medical leave law by "deeming" them available for work. Through a letter to the bill 

sponsors, the Department of Labor's Employment and Training Agency (ETA) objected to the 

pending legislation, asserting that it violates Federal law. 


This year, in four State legislatures - Massachusetts, Vermont, Maryland, and Washington - bills 

have been introduced that would provide U1 benefits to individuals on some form ofFMLA­

leave. These bills respond to growing surpluses in th~ states' U1 trust funds, due to steady 

declines in unemployment. Senators Kennedy, Dodd,Leahy, and Murray (as well as groups 

such as the AFL-CIO, the National Partnership for Women and Families and the National 

Employment Law Project) have pressed Secretary Herman to withdraw DOL's objections. 

Secretary Herman reportedly has told Senator Kennedy that she would like to "find a way to get 


. to yes." 

Below is an overview ofthe case on either side of this debate, and attached are the following 

documents: (1) a DOL background paper prepared for an earlier meeting convened by Barbara 

Chow; (2) a briefing submitted to DOL by AFL-CIO and others (the executive summary of 

which is sufficient reading); and (3) letters frpm Senators Leahy and Murray on this issue. 


The DOL Case 

DOL maintains that statutory change is necessary to give States the authority to waive the 
"availability" requirement. Even though this requirement is not defined in Federal law, DOL 
argues that the Department has long interpreted the law to require that a claimant's 
unemployment is involuntary and due to a lack of work. They insist thatdceptions made by ~ 
DOL in the past (such as to allow claimants to receive benefits if they are on jury duty, on lay­
offs and subject to recall, or in a medical emergency) do not violate the principle, of being 
"available for work." And, they argue that because Congress amended Federal law to allow UI 
payments for temporary disability and self-employment, Congress reserves to itself "waivers" of 
the availability requirement. 



It is clear, however, that DOL also thinks this is a bad idea. They suggest that allowing ill 
payments in FMLA-type situations would set a dangerous precedent; making it difficult to 
prevent other types ofpayments from the ill fund, such as to individuals on vacation, sick leave 
or sabbatical, or retirees. Further, they fear that eroding the basic tenet of the program would 
generate significant employer opposition, perhaps even instigating action to limit the scope of the 
program (i.e. a rider or legislation that sets a Federal definition of availability, thereby 
undermining DOL's future flexibility). 

The Case of the Advocates 

The advocates argue that the approach by Massachusetts and other States (to provide ill benefits 
to workers·who are separated from their jobs for reasons that quality for protection under their 
family and medical leave laws) is consistent with the broad discretion given to States to design 
and implement their own ill programs. They argue that the legislative history of the Social 
Security Act (which created the VI program) does not require States to adopt a particular 
definition of "availability" for work and that DOL does not have authority to impose limitations 
on a State's determination ofVI eligibility. Further, they argue that there is ample precedent for 
State authority, with DOL approval, to carve exceptions to availability requirements. For 
instance, before Federal law was amended to speak to the issue, 22 States exempted workers who 
become disabled while unemployed from disqualification due to availability. And, employees on 
temporary lay-off need not be available for other jobs while on recall status. The advocates 
argue that while the proposed Massachusetts bill varies from these precedents in some ways, 
none of the differences distinguishes their validity under Federal law. 

Most important, the advocates point to the fact that over one-third of all States cover compelling, 
personal circumstances a's nondisqualifying reasons for leaving work, and these reasons also 
constitute "good cause" for the refusal of otherwise suitable work .. These State laws, they argue, 
demonstrate that it is well-established that leaving for family and medical reasons render the 
leaving "involuntary" or not truly "initiated" by the employee. 

Finally, the advocates argue that broad State discretion over availability requirements is 
supported not only by law but by sound public policy considerations, as well. ' States, they 
maintain, are best suited to determine their eligibility and disqualification requirements based on 
their differing economic and social circumstances. And~ they argue, this experimentation is 
consistent with the VI program's underlying mission of employment stabilization. 
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Greater Boston Legal Services 

197 .F'roend Street • Boston. Massachusetts 02114. Telephone (61 ?)3? 1-1234. TOD 371-1228. Fax 3il·1222 

March 16, 1999 

Ms. Kitty Higgins 
Deputy Secretary of Labor 
U.S. Department ofLabor 
200 Constitution Ave., N.W. 
Washington. D.C. 20210 

Re: The Massachusetts Unemployment Insurance\Famlly Leave Recall Bill 

Dear Deputy Secretary Higgins: 

I am writing to bring to your attention our response to the issues raised by Grace Kilbane 
after our meeting in your office. After thorough research; we are pleased to repon that the 
Massachusetts legislation falls within the states' prerogative to determine unemployment 
eligihility including amending "availability" under 'specific circumstances as presented in our 
proposed legislation. This conclusion is supponed after a careful review of federal law, 
legislative history, and state precedents which have received prior DOt approval. 

In addition to a growing coalition in Massachusetts, several other partners in this 
initiative, including the offices of Senator Kennedy ~d Senator Dodds, the AFL-CIO, the 
National Partnership for Women and Families and others look forward to your response. As 
indicated in our letter to Ms. Kilbane, .we are hopeful that a meeting can be quickly arranged to 
resol ve any outstanding issues. 

I have enclosed our letter to Ms. Kilbane arid the memorandum setting forth our research 
and uur conclusions. Thank you again for your interest in and assistance with this matter which 
is so critical to working families. 

Sinc,~rely, 

The Family Leave Coalition 
On their behalf ./ / J 

I'.~"""""""'e:-. ~ 
Mon lca Halas 
Seni.)r Attorney 

enc(:~) 
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Greater Boston Legal Services 

197 Friend Street .Soston, MassachusettS 02114 • T~lcphone (617) 311-1234 • TOO 371-1228 • FIIX 37l-1222 

March 15.,1999 

GraI:e A. Kilbane 

Dir(':Ctor, Unemployment Insurance Service 

Employment and Training Administration' 

Department ofLabor 

200 Constitution Avenue, N.W. 

WaHhlngton, D.C. 20210 


Dear Grace: 

I anI writing once again on b.ehalf ofmy colleagues Ann Bookman, Maurice Emsellem, and Linda 
Johnson, to continue our correspondence concerning the proposed Massachusetts law which 
provides time-llmited partial wage replacement through the unemployment system to individuals 
who must tet;nporarily leave' employment for family or medical reasons. As we indicated in our 

. priclr letter. we appreciate your thoughtful response to the issues we had discussed and your 
inVl.tation to engage in further dialogue about how best to proceed. . 

Although we are late in reply, and we apologize for this. we felt your letter deserved the most 
cardul review and a response based on thorough research ofall materials relevant to the issues 
you addressed. We appreciate your understanding that the ability to enact this or similar 
leglslation is so critical for worldng families. We took most seriously the charge t9 essentially 
lOOk: afresh at unemployment law and make sure that our approach is consistent with federal law. 

To address the issues you raised., we reViewed the original Social Security Act, its legislative 
history, including statements ofthe drafters. opinions ofthe Department's chiefs of the former 
Bureau ofEmployment Security, and the r'lpinions of legal experts including a comprehensive 
pultlished work on the availability for work-requirement. We also searched for examples where 
current state law waives aVailability as an eligibility criteria. In addition to our combined over 
35 years ofexperience with unemployment law. we consulted other legal experts in this field. 
Thls in-depth research has resulted in some new conclusions that can be made about whether the 
COllCept ofavailability is a creature of federal or state law. 

As the enclosed memorandum details. all of these sources definitively document the conclusion 
that the availability test is one that is determined by state law rather than federal law. None of 
the original or secondary sources controverts this conclusion in any way. In addition, over the 
years there have been numerous examples where states have waivea availability as a factor in 
determining eligibility, and in each instance, DOL has not found an inconsistency with its 
directives. This is very good news for us all, as it permits the unemployment laws to continue to 
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operate on the local level, responding to the needs of the states' panicular economic condition 
and, in that context, their ability to best address the needs of its unemployed workers. 

Ho\\ ever, we recognize that on an issue of such importance to the underlying policies of 
unemployment insurance, the Department's role in guiding the states is vitally imponant. As 
you ,.are aware. the Massachusetts statute is just one approach to this issue and at least Yennont. 
Maryland, 'and Washington have also filed legislation which suggests that other approaches are 
possible. 

We look forward to your response to our memonindum and, more importantly, to your 
sugg.estions as we continue our work on this type oflegislation. We believe that another face-to­
face meeting would facilitate coming to agreement on the parameters of state legislation. Thank 
you. 

Sincerely. 	 \ 

A~ ~ (/J1/P4j 
Professor Ann Bookman 

Holy Cross College , 


/?t~~(mH) 
Maurice Emsellem 

. National Employment Law Project 

/J~'~~ 
Monica Halas 

Greater Boston Legal Services ,\ 


L~~~ (/J7Jf) 
Linda Johnson 

Women's Statewide Legislative Network 


enc (1) 

cc: 	 Cathy Curran, Wage & Hour Division 
Suzanne Day, Office of Senator Chris Dodd 
Cheryl Dorsey, Women's Bureau " 
Robert J. Haynes, President, Massachusetts AFL-CIO 
Jonathan Hiatt. AFL-CIO General Counsel . "" .. 

vDorma Lenhoff, National Partnership for Women and Families 

Senator Stephen Lynch, Massachusetts Joint Committee on Commerce and Labor 

Representative Anne Paulsen. Massachusetts House of Representatives 

Stephanie Robinson. Democratic General Counsel 

Bill Samuel, Associate Deputy Secretary 
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March 15,1999 

MEMORANDUM IN SUPPORT OF MASSACHUSETTS BILL 


AMENDING ITS UNEMPLOYMENT COMPENSATION LAW 


TO INCLUDE EUGmn.ITY FOR FAMIL¥ AND MEDICAL LEAVE 


Prepared by 

Greater BostoD Legal Services 


National Employment Law Projecr 


Executive Summary 

The Massachusetts Legislature has introduced a bill that would provide unemployment 
insumnce (UI) for no longer than 12 weeks to workers who are separated from their jobs for 
reasl)ns that qualify for protection under family and medical leave laws. Similar legislation has 
beer, introduced in Maryland, Vermont and Washington, raising the issue ofwhether federal ill 
law imposes any obligations on the states that would interfere with their broad discretion to enact 
this mlegislation. 

This memorandum seeks to advance the on-going dialogue with DOL that has been 
extr,:mely valuable to the development and improvement of the proposed state laws. AI; a result 
of tlLese communications, the legal issues also have been significantly clarified. The question 
now boils down to whether the DOL b.3.s the authority to impose limitations on a state's 
eligibility requirements -- in particular a state's determination whether an individual must always 
be "available" for work at the time she applies for benefits. Based on the research described 
below, we conclude that the Massachusetts bill is consistent in all respects with the intent of the 
federal law (allowing states' broad authority to expand UI eligibility) and with past precedents in 
statt: Ullaws. 

We also believe that the state family leave bills are consistent with DOL's interpretation 
ofUte federal UIlaw. The proposed laws retain a genuine test of availability, as required by 
DOL,but allow for exceptions in particular circumstances just as the states have routinely done 
in ocher areas oiUI eligibility. We therefore look forward to a continuation of the dialogue, 
informed by this most recent research, to address DOL's remaining concerns and to modify the 
Mru.sachusetts proposal if necessary. 

I For further information, please contact Maurict EmseUem. NELP, 2121285-3025, ext. 106. or email: 
emsc:lIem@nelp.org;, or Monica Halas, GBLS, 617/371-1234, ext. 621, or email: mhalas@gbls.org. 

mailto:mhalas@gbls.org
mailto:emsc:lIem@nelp.org
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• 	 The legislative history ofthe Social Security Act does Dot require states to adopt any 
particular definition of availability for work and grants broad discretion to states to 
develop their eligibility requirements. 

Neither the plain language ofme Social Security Act nor its legislative history provides 
any basis for a federal restriction on states' prerogatives to determine availability requirements. 
R~lph Altman. a senior official of the Bureau of Employment Security in 1950, provides the' 
mClst comprehensive published survey of the availability for work requirement and concludes 
that "detennmation of availability for work under American unemployment compensation laws 
is l~clusive/y a state funclion." This conclusion is supported by numerous statements from the 
initial drafters and enforcers of the federal unemployment laws, including the President, 
le!?'slators, the Committee on Economic Security. and the Social Security Board itself. 
Additionally. legis/alion which would have injected afederal availability requir~menl into the 
unemployment laws was rejected by Congress. 

• 	 The states' adoption of numerous exceptions to their availability requirements with 

prior DOL approval delp,Pnstrates that states have the authority to enact these 

exceptions. . . ' 


There is ample precedent for states' authority. with DOL approval. to carve exceptions to 

thl,ir availability requirements. Even before federal law was amended to speak to the issue, 22 

stutes exempted trainees from the availability requirement. . Numerous states have at one time or 

another exempted workers who become disabled while unemployed from disqualification due to . 

urJavailability. Most importantly, employees on temporary lay-offneed not be available for other 


. jobs while on recall status. The proposed bill varies from these precedents in some ways, but 
nc.ne of the differences distinguishes their validity under federal law. The leave bill maintains 
thl! state's availability requirement and preserves the unemployment system's focus on 
involuntary unemployment, applying a genuine test ofavailability. DOL's approval of this bill 
wvuld thus be entirely consistent with past practice. K 

• 	 We have addressed the concerns that DOL has raised in connection to the scope of 

the bill arid its relation to existing recall statutes and have provided analogous 

examples under numerous state precedents. 


DOL has raised concerns about the scop~ of the bill and seeks to explore several 
distinctions between the Massachusetts bill and other recall statutes. We conclude that these 
concerns and distinctions, where they exist, do not vitiate the legality of the Massachusetts bill 
under the federal/state statutory scheme, as they do not affect the fundamental avail.ability 
requirement nor Massachusetts' ability to create exceptions to that requirement. For example. 
DOL questions the distinction between an employer initiated layoff as opposed to a family leave -£. 

taken by the employee. However, federal law dpes not limit unemployment compensation to 
only those cases where an employer initiates the layoff. Over one-third of all states, including . 
Massachusetts, cover compelling, personal circumstances as nondisqualifying reasons for leaving 
Viork. and these reasons also constitute "good cause" for the refusal of otheIWise suitable work. 

'2 
! 



. Mar-Z5~9 05:43pm From-NATIONAL PARTNERSHIP 	 +ZOZ9BGZ539 T-417 P,07/Z5 F-041'. ". 	 .'.' .. 

The!.e state laws demonstrate that it is well-established that leaving for family and medical 
reasons --- the same reasons that qualify employees under the proposed Massachusetts law for 
family and medical leave _.- render the leaving "involuntary" or are not truly "initiated" by the 
employee. Consequently, the fundamental availability requirements remain intact. 

• 	 Compelling policy considerations support deference to the right of states to expand 
Ul eligibility under their availability rules without federal restraints. 

Broad state discretion over availability requirements is supported not only by law but by 
sOUlLd pubUcpolicy considerations as well. States are best suited to determine their eligibility 
and disqualification requirements based on their differing economic and social circumstances. 
Exp..:rimentation among states is not only a1lowed by the Unemployment scheme but encouraged 
to dlscover new ways to adapt unemployment laws to further the goal of employment, 
stabilization. Now more than any time in recent histpry, the opportunity exists for states to 
promote long-overdue reforms in the UI system, as reserves in U1 trust funds have increased with 
the Hustained decline in Wlemployment. Finally. the proposed bill itself furthers important· 
federal and state policy interests, including the unemployment scheme's goals of employment 
stabilization and the FMLA's goals ofproviding access to family and medical leave. 

3: 
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I. 	 Introduction 

The Massachusetts Legislature has introduced a bill that would provide unemployment 
insllfance (UI) for no longer than 12 weeks to workers who are separated from their jobs for 
reasons that qualify for protection under farili1yand medical leave laws. Similar legislation has 
bec:n introduced. in Maryland, Washington and Vermont, raising the issue of whether federal UI 
law imposes any obligations on the states that woUld interfere with their broad discretion to enact 
thi~l Ullegislation. 

This memorandum seeks to advance the OIi~goitlg dialogue with DOL that has been 
exuemely valuable to the development and improvement of the proposed state laws. As a result 
of these communications, the legal issues have also been significantly clarified. The question 
now ",oils down to whether DOL has the authority to impose limitations on a state's eligibility 
requirements ... in particular a state's detennination whether an individual must'always be 
"available" for work at the time she applies for benefits. Based on the research described below, 
we conclude that the Massachusetts bill is consistent in all respects with the intent of the federal 
law (allowing states' broad authority to expand VI eligibility) and with past precedents in state 
Ullaws. . 

We also believe that the state family leave bills are consistent with DOL's interpretation 
of the federal UI law. The proposed laws retain a genuine test of availability, as required by 
DOL, but allow for exceptions in particular circumstances j ust as the states have routinely done 
in other areas ofU! eligibility. We therefore look forward to a continuation oftbe dialogue, 
informed by this most recent research, to address DOL's remaining concerns and to modify the 
Massachusetts proposal ifnecessary. I 

II. 	 Federal Law Grants States the Authority To DefIne Availability in Seeking to 
Expand UI Eligibility. . 

. 	 . 

A. 	 The Plain Wording OfThe Applicable Federal Statutes Does Not Require 
States To Adopt Any Particular Availability Requirement. 

No federal statute or regulation requires states to adopt any particular availability 
requirement. The applicable federal unemployment insurance laws, the Federal Unemployment 
Tax Act (FUTA) and the Social Security Act (SSA), contain no provisio~ regulating the 
substantive eligibility and disqualification requirements to be included in state unemployment 
legislation. See 26 U.s.C. §§ 3304, 3306; 42 U,S.C. §§ 503, 504 (1998). As Dr. Edwin Witte, 
E:<ecutive Director of the Comminee on Economic Security. whom President Roosevelt 
appointed to draft the Social Security Act, points out, "[a]t the very outset of its final 
dt:liberations. the committee decided against federal dictation regarding the content of state 
unemployment compensation laws. It reached the conclusion that the federal bill should contain 
only a few necessary standards ...." Edwin Wine, The Development ofthe Social Security Act 
1:~5 (1962). These standards do not include any definition of availability for work to be followed 
by the states. . 

4 
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B. 	 The Early History orTbe Unemployment Laws Demonstrates That 
Availability Requirements Were Intended To Be Defmed Solely By Tbe 
States. 

Despite the absence of statutory language authorizing federal control over state laws, 
DOL suggests that a federal availability requirement can be implied from the overall' structure of 

. the ~.tatutes and their legislative history. However. a review of the legislative history ofFUT A 
and the SSA and contemporaneous commentary by those responsible for enforcing the newly­
enacted laws demonstrates that states were intended to possess complete discretion in deftning 
their eligibility and disqualification requirements. Federal law was envisioned as providing only 
a floor on the coverage and amount ofunemployment benefits a state could grant; it was never 
intended to create a ceiling limiting a state'sability to provide for its citizens under its 
unelnployment laws. 

Indeed, availability for work is one area oflaw over which states have vast discretion. 
Ralph Altman, a senior official of the Bureau ofEmployment Security in 1950 (and with the 
Unemployment Insurance Service for many years thereafter), provides the most comprehensive 
published survey of the availability-for-work requirement and concludes that states can define 
availability for work. in whatever manner they wish. He writes: . 

''The Social Security Act and the federal unemployment tax provisions of the 
Internal Revenue Code, which prompted almost all the state unemployment 
compensation laws, make no provision for payment ofbenefits to claimants. 
Neither do they establish any eligibility requirements which claimants must 
satisfy.... [T]he only [provisions] that affect state laws and administration on 
availability problems are those which protect labor standards . . . and those which 
provide that all compensation must be paici through public employment offices or 
such other agencies as the Labor Department may approve. The practical result is 
that determination ofavailability for work under American unemployment 
compensation laws is exclusively a statefunction." Ralph Altman. Availability 
for Work 74-5 (1950) (emphasis added),' . 

1. 	 Congress Expressly Rejected On Numerous Occasions The Imposition 
or Specific Federal Defmitions And Standards On State Eligibility 
And Disqualification Rules. 

, 
Notably, legislation imposing specific federal requirements on state unemployment laws 

was proposed and rejected on numerous occasions during the formative years of the 
unemployment scheme. Senator Woodrum proposed. in 1939 a number of specific requirements 
in connection with new unemployment legislation that would constrain states and the federal ~ 
government in their ability to grant unemployment benefits. including a requirement that an 
eligible worker must be available for and seeking work.. SeeH.RJ. Res. 151. 76th Congo (1939) 
(printeq in 84 Congo Rec. 1160 (1939». Senator Murray proposed a bill in 1940 which would' 
have amended the Social Security Act to require states to follow specific guidelines in making 

5 
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determinations of whether work is suitable. See S. 3365, 76th Cong. (1940). Other proposals 
would have imposed vaI)'ing specific requirements on state unemployment laws. See S. 2203, 
761

1\ Congo (1939) (Byrne amendments); H. R. 7762,: 76th Congo (1940) (McCormack bill) .. 

All of these proposals were rejected in favor ofmaintaining a system ofminimal federal 
control over state eligibility standards. See Edwin E. Witte, Development o/Unemployment 
Compensation, 55 Yale L.r. 21,46-7 (1945). While the Woodrum proposal arose in the context 
of l Works Progress Administration appropriation, it is notable that a comparable availability 
requirement never made its way into the general federal unemployment laws. Since Congress 
expressly declined at the outset to limit states' discretion over the details of their unemployment 
laws, including the specific area ofavailability for work, it would be inappropriate for a federal 
aglmcy to adopt acontrcuy view sixty years later. See Johnson v. Mississippi, 421 U.S. 213. 228 
(1975) ("[t]he absence of any evidence or legislative history indicating that Congress intended to 
acl:omplish ... what it has failed or refused to do directly through amendmept ... necessitates 
our considered rejection of the [asserted claim) in this case.").~ 

.2. 	 The Initial Drafters And Enforcers Of The Unemployment Laws 
Believed That States Alone Should Define Eligibility And 
Disqualification ReqUirements, Including Availability For Work. 

The Social Security Board recognized early on that in constructing the federal-state 
unemployment scheme, Congress required only a limited number ofspecific standards to be 
sa1isfied for state unemployment laws to b.e approved, and that all of those standards ensured 
only that states provide adequate compensation. In its first annual report, the Board explained 
th;lt "[t]he amount ofassistance and practically all the conditions under which assistance is 
gr.mted are determined by the States. In unemployment compensation the primary role ofthe 
F~'dera/ Government is to remove obstacles to State action." United States Social Security 
Board, Annual Report 8 (1936) (emphasis added). In a 1936 circular, the Board outlined the 
m.3.infeatures of the federal-state relationship in administering unemployment laws. Notably, in 
a ::ection entitled "Essential Features ofUnemployment Compensation," the Board never even 
hints at a federal requirement that states define availability to work in a particular manner. To 
th.: contraIy, the Board goes on to conclude that "It is desirable that a State law should be at least 
as broad in its coverage as the Federal act. .•. The Slale may, ofcourse, go further and adopt a 

l There were also sound practical reaso~ why Congress would choose to leave the issue of availability for 
lbl: states to decide. Although the Departmen['s objection in the current controversy centers on a specific piece of 
pr.)posed legislation:. its interpretation necessarily entails a dramatic expansion in federal jurisdiction over state 
unemployment disputes. DOL argues that federal law imposes a requirement that individuals seeking 
unemployment compensation must be available for work in order to receive benefits. If valid. this rule applies not 
only to proposed legislative: enacl:J:l!.ents but also to individual benefits detenninations. The consequence is that a "" 
fe.ieral question potentially arises in any state unemployment dispute where availability for work is at issue. A 
fejeral question deflnitely arises in a case where a worker is enoneously deemed available for work, giving the U.S. 
Supreme Coun jurisdiction over appea.ls from decisions of the Massachusetts Supreme Judicial Court on these 
is:;uc:s. Ahsent an express statutory mandate, a federal agency should not adopt an interpretation of federal law 
Which would inject federal courts into the review of state benefits determinations. 
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wider coverage . .. This;s a matter o/policy for the State to decide." United States Social 
Security Board, The Federal-State Program for Unemployment Compensation 5, 9 (1936) 
(emphasis added) .. 

Thus, the constraints that federal law placed on state action were viewed as creating select 
minimum standards, not maximums limiting states' abilities to provide benefits. President 
Roo~;evelt transmitted this very message to the Senate during the floor debates on the SSA: "[i]n 
order to encourage the stabilization ofprivate employment Federal legislation should not 
foredose the States from establishing means for inducing industries to afford an even greater 
stabi lization ofemployment." 79 Congo Rec. 545 (1935) (introduced by Sen. Smith). 

federal officials recognized from the very beginning that states enjoy considerable 
discretion in crafting eligibility guidelines. including availability for work. In its report to the 
presldent, the Committee on Economic Security recommended that any federal unem.ployment 
legi~lation give states neat-total discretion over their unemployment laws. The Committee stated 
that "[t]he plan for unemployment compensation that we suggest contemplates that the States 
shall have broad freedom to set up the type of unemployment compensation they wish. We 
beli<:ve that all matters in which uniformity is not absolutely essential should be left to the 
Stab~s." Committee on Economic Security. Report to the President 20 (1935) (quoted in MWTay 
Rubin, Federal-Stare Relations in Unemployment Insurance 22 (1983». Ten years later, in its 
194!i Annual Report, the Social Security Board reviewed the contents of all the states' laws and 
similarly concluded that U[t]he extent to which ... claimants received benefits, and the amount 
and duration of their payments, depended entirely on the applicable State law," including 
whether "a claimant was considered unavailable/or work." United States Social Security 
Board. Annual Report 87 (1945) (emphasis added),; 

The U.S. Supreme Court acknowledged the broad discretion enjoyed by states in enacting 
unemployment laws in one ofits decisions upholding the constitutionality of the federal-state 
un::.mployment system. In Steward Machinery Co. v. Davis, 301 U.S. 548. 593 (1937), the Court 
fowld that "[a] wide range ofjudgment is given to the several states as to the particular type of 
statute to be spread upon their books." Though the Court conceded that states may not "depart 
from those standards which in the judgment of Congress are to be ranked as fundamental," id. at 
594. the standards deemed "fundamental" in this case were those explicitly codified by Congress. 

", 

State couns adopt the same position.·In Teledyne Columbia-Summerill Carnegie v. 
Un£mployment Compensation Board o/Review, 634 A.2d 665 (pa. Conunw. Ct. 1993), the court 
upheld an order by the state unemployment compensation board ofreview detennining that 
amcJunts received by employees in liquidation ofpension benefits when a plant closed were not 
to be offset. against unemployment benefits. In reaching this result, the court held that absent 
explicit federal definitions, states are free to define FUTA requirements as they see fit: "Beyond 
me(;ting these minimum standards, a state is free to design its unemployment compensation law 
and establish its own eligibility requirements ..... [Federal statutes do not define] 'pension,' 
'rettIement pension,'. or 'annuity: and\ Employer does not cite any authority for the proposition 
that a state may not define these terms or that the Boardls regulation is in direct conflict with 
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Set:tion 3304(a)(15):' Id. at 669. 
, 

Ill. 	 State Precedents Supporting the Massachusetts Bill Have Broadly Defined 
Availability For Work to Expand UI Eligibility. 

Numerous states have enacted ill laws broadly defining their availability requirements, 
thus establishing ample precedent for the state fa,rriily leave recall proposals. These state laws 
ha ve been left undisturbed by DOL even where states enacted provisions eliminating their 
availability requirement in particular circumstances. . 

A. 	 Recall. 

The precedents in ill state laws that are the most directly analogous to family and 
mt!dicalleave are the recall statutes authorizing workers who are temporarily laid off from their 
jobs'to be exempted from the state's availability rules. The Massachusens l?ill is thus mo'deled 
OD the state recall statutes and on Massachusetts' recall policy.' These statutes, which exist in 
se ven states (Arkansas, Delaware, Michigan, Missouri. New Mexico. Ohio and South Dakota). 
vary significantly in scope.4 Some states statutes, including the Michigan law and Massachusetts 
re.;all policy, are wdrded such that they allow fora waiver not only of the work-search 
ol,ligations but also ofthe entire "availability" requirement. Thus, the state recall statutes and 
pc,licies clearly illustrate the vast authority that states have to determine their availability rules. 
TIlese states have concluded that it is bad policy to force workers to search for work or be 
available for work when they are only temporarily separated from their jobs. The Department 
h,1.S conceded that these state recall statutes, which provide the model for the Massachusetts bill, 
cc.mply with federal UIlaw. 

B. 	 Training. 

States have also dramatically altered their availability requirements to extend benefits to 
individuals in approved training programs. Prior to 1976, FUT A did not contain its current 
provision prohibiting states from disqualifying otherwise eligible workers from unemployment 
eligibility on the basis of their participation in a vocational training program. See id. at 549-50. 
Nevertheless, by 1966, twenty-two states had enacted provisions exempting u.riemployed workers 
in training or retraining programs from availability requirements ifothenviseeiigible. See 

J UA claimant who istemporaril)' unemployed because of a vacation shutdown or a brief layoff not to 
e>.;ceed foW' weeks with a definite date to return to work: With the same employer is not required to be available for 
w."k or actively seeking work with other employers ... " (Emphasis added). See Massachusetts Division of 
Employment and Training. Service Representative Handook, section J05J, Vacation Shutdown or Brief Layoff 
(I ~ev. 10/96). 

~ See Ark. Stat. AlUl. sec. l1-IO-S07 (3)(E); 19 Del. C. sec. 3314(3)( 1997); MSA sec. 17,531 (1998), sec. 
2.'l(1)(a); R.S. Mo. sec, 288.040.1(2)(1997): N.M. Stat Ann. sec. 51·1·5-A. (1998); ORC Ann. 4141.29 (1996); 

. AMD 47:06:04:11. 
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Will ism Haber & Merrill G. Murray, Unemployment Insurance in the American Economy 114 
(1966). These states chose this policy based on their view of "unemployment insurance as part 
of a comprehensive labor market program.~t ld. 

Such workers were clearly not available for work in any literal sense. since they were 
allowed to tum down work during their training periods. They were certainly no more available 
for work than an individual taking leave under the proposed Massachusetts bill. With oyer 
twellty state training laws already on the books, Congress amended FUTA to expressly require 
such availability exceptions.to be followed in each state. This demonstrates not only that the 
avai lability requirement has been sharply limited by states in the past, but also that Congress 
limits state discretion only where it wishes to provi4e certain minUrium benefit coverage, not to 
pre\ent higher levels ofcoverage from being granted. States are free to develop "comprehensive 
labor market programs" such as that implement~ in part by the proposed Massachusetts bill. 

c. Disability. 

States are currently allowed to exempt disabled workers from availability requirements if 
the disability or illness arises after the worker applies for benefits.s The only difference between 
these laws and the proposed Massachusens legislation is that the proposed bill would exempt 
workers from the availability requirement at the time they apply for benefits. However, it is not 
clear why this difference should determiri.e the legality of the state scheme under federal law. If· 
states' abilities to define availability for work are constrained by federal law, then that constraint 
should presumably apply at any time the worker is receiying benefits. Under federal law, a st~te 
cannot provide benefits to a healthy worker who has become fully employed after applying for 
benefits; the law does not change merely because the worker has already applied for benefits. 
Similarly, if states may make disability and illness exceptions applicable after a worker applies 
for benefits. as DOL concedes they may, there is no appropriate basis for imposing a different 
standard at the benefits application stage. 

D. Inverse Seniority Layoff. 

Another relevant precedent in state law supporting the validity of the Massachusetts bill 
is the exemption that applies to workers who ·'choose" a layoff as authorized by a collective 
bargaining agreement. These laws, which exist in at least three states (pennsylvania, Ohio and 
Mldugan), typically apply where a collective bargaining agreement gives senior employees the 
opbon to choose a layoff and permits less senior employees to continue to work. Normally, 

5 Notably. according to a study of utilization ofleave under the federal Family and Medical Leave Act 
(FMLA) by the Commission on Family and·Medical Leave, the major reason for leave-takers was the individual's 
OWll illness (59%) followed by 13.3% of all leave-takers where the individual left due to childbirth, adoption or .. 
placement of a foster child. These numbers were closely mirrored in non-covered worksites where 56.1% of all 
indiriduals left due to their own illness, and 14.7% left due to childbirth, adoption or foster child placement. See 
Commission 011 Family and Medical Leave, A Workable Balance: Report 10 Congress on Family and Medical Leaye 
PolIcies 93 - 96 (1996). 
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the:;e are used in temporary layoff situations, and they give workers input into which sp~cific 
employees are going to be hud off in a panicular layoff situation. The employer "initiates" the 
lay.)ff and determines the overall number of employees laid off, but the employees' seniority , 
:.iystem and individual choice determines which employees are laid off. The state statutes (and 
case law in selected states) exempt those workers who "choose" to be laid offin these situations 
from the 'voluntary" quit disqualification. While not addressing the "availability" requirement 
per set these state statutes make clear that not all layoffs can be neatly characterized as either 
employer or employee "initiated". As discussed below, the same is true in the case ofworkers 
taking family and medicalleave.6 

IV. 	 Responses to DOL Questions Raised In Prior Correspondence 

A number ofconcerns were raised in the letter from Grace Kilbane) Director orVIS, 
daled January 15, 1999, regarding the scope ofthe proposed bill and its relation to existing recall 
statutes. We will address each of these considerations in tum. 

A. 	 Query: For the purposes of a state's availability requirement, is there a 
relevant distiDction between an employer initiated layoff as opposed to a 
family leave taken by the employee?' ' 

II There are several other relevant precedents wonhnoting. First, there is the deduction for retirement pay 
from Ul that is required by federal law in specific circumstances. Although receipt of retirement pay while 
un<:mployed would appear to raise a question whether we individual is available for work, Congress focilsed instead 
on ower objections. ,''Under thesl! amendments, Congress appeared less interested in the retirement payment as a 
test of availability than with prev\.nting duplicate payments attributable to the same employer." Gerald Hildebrand, 
Fe.feral Law Requirements/or the Federal-State Unemployment Compens~tion System: Interpretation and 
Application, 29 UMich.J.L. Ref. 527, SS7 (1996). Second. DOL has authorized unemployed seasonal workers to 
refllse work that would interfere with their ability to return to their seasonal jobs. Department of Labor Manual of 
Pr<:cedent Decisions, AA 450.45Q ("A seasonal worker who regularly works for one employer in one indUStry and 
who has deimite prospects ofrecaU to work may restrict the employment acceprable to him during the off-season to 
wcrk which will permit him to return to his regular employment when the season begins."). Other examples that 

) eXist in Massachusetts and elsewhere include exemptions for acceptance of suitable work for workers receiving Ul 
in work-sharing situations, the provisions allowing workers'tO, recover UI on jury duty and refuse an offer of 
sUltable work, and the part-time worker availability rules allowing workers to limit their availability to part-time 
talner than full-time work. For example, the Massachusetts statutory law provides that "[a)n orberwise eligible 
atlected individual shall not be denied worksharing benefits for any week by reaSOn ofapplication a/prOViSions 
relating co availability for work, active search for work Or applying for or accepting suitable work with other than 
tht: worksharing employer. (Emphasis added). Massachusens General Laws ch. ISlA, §29D(h)( 1). Under 
Mlssachusetts policy, the statUtory provision which requires ava.ilability for work is deemed satisfied when a.n 
otherwise eligible claim.ant is summoned for jury duty during a period of unemployment. See Massachusens 
Division of Employment Security, Service Representative Handbook, section 1039, Jury Duty (Rev. 10/96). Under 
rel:ently promulgated Massachusetts regulations, various prOVisions are set forth as "conditions for limiting 
availability" to part-time employment whieh include a history of pan-time work for "good causc" encompassing 
Calmly and medical reasons. 430 Code of Massachusetts Regulations 4.42 - 4.45 (4/5196). 

7 This statement paraphrases DOL's letter, dated January 15, 1999, which specifically states: "[W)e would 
lil:e your views on the distinctions berween employees on temporary lay-off, where the employer initiates the 

(continucd... ) 
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First. it is well established that federal law does not limit unemployment compensation 
only to cases where an employer tenninates its relationship with an employee. There are 
countless examples ofstate laws deeming an employee's initiation ofms separation from work 
involuntary under certain circumstances. expanding unemployment coverage beyond the 
category ofworkers laid offthrough no fault of their own. Over one-third of the states cover 
compellin:~ personal cb;cumstances requiring an individual to leave his or her job, and such 
circumstances are not limited to those directly connected with the employment. See Advisory 
Cowlcil on Unemployment Compensation, Unemployment Insurance in the Untted Scates: 
Bentfits, Financing, Coverage 110-2 (1995). These laws, conceded to be valid, cover claimants 
who leave their jobs due to compelling family circumstances. Another twenty-three states have 
special provisions for employees who quit work due to an illness or .disability not necessarily 
conrlected with the individual's employment. See United States Department of Labor. 
C011'lparison ofSUlte Unemploymenllnsurance Laws Table 401.1 (1996). Thus, an employee­
initi:lted temporary leave should not automatically be invalid under federal law when employees 
in SCI many other circumstances are allowed to collect benefits despite'their employers playing no 
role in their separation from work:. 

Funh~r;'1ore, the distinction betweeo.layoffsinitiated by an employer and those initiated' 
by an employee is ambiguous at best. For example, as described above, several states have laws 
that specifically allow workers to choose to take a lay-off and still qUalifY for unemployment 
benc:fits. ~ occurs with many layoff schemes authorized by collective bargaining agreements. 
The '-ases on this issue also make the point that states have vast discretion to fashion different 
soh.l. JUS to the same problem. Compare Ford MOlar Co. v. Ohio Bureau ofEmployment 
Sen'ices, 571 N.E.2d 727. 7'29 (Ohio 1991) (holding that an employee who elects voluntary 
temrination under a plan or policy adopted by the employer to reduce the number ofemployees 
due to t .:ack ofwork in the employer's overall work force is entitled to unemployment 
com.pensation) with Goewert v. Anheuser Busch. Inc., 919 P.2d 106, 111 (Wash. 1996) (holding 
,that early retirement. even after a 10 percent reduction-in-force announcement, constitutes a 
voluntary quit without cause). The Ford case illustrates that a quit is sometimes considered 
inv(,luntary even where the employee accepts, and even formallY initiates, the separation. This 
demonstrates further that whether an employer or employee initiates a layoff is not the sine qua 
non ofan employee's eligibility underfederallaw for unemployment benefits. 

Lastly, it is inappropriate to characterize family and medical1eave as always being 
"initiated" by an employee. In fact. it is unfortUi.1ately quite common for employers to coerce 
workers into taking family leave. For example, this often occurs when pregnant women seek an 
acco1llIliodation to stay on their jobs during the course of their pregnancy rather than go on 
unpaid family leave. The employer then denies the accommodation and the worker is forced to 

7(...continued) 

unemployment and the employee must return to work upon recall Or have his or her UC termin8red, and those on 

fam,ly leave, where the individual initiates the unemployment and is unavailable to return to work until the leave 

endl.." 

11 
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takt1 unpaid family leave or else lose her job. See, e.g., Harvender v. Norton Co., 4 Wage & 
Hour Cas.2d (BNA) 560 (N.D.N.Y. 1997) (holding that there is no right under FMLA to bring an 
action against an employer for placing an eligible employee on leave in a case where the 
employer denied a pregnant worker an accommodation to avoid being exposed to chemicals 
durl!;g her pregnancy and instead placed her on 12 weeks unpaid FMLA leave which ended four 
months before her due date). Employees take family and medical leave in many, if not most, 
cas\~ dLe to circumstances beyond their control. Allowing employees to receive unemployment 
compensation during such leaves is, thus fully consistent with the goals ofcompensating 
involuntary unemployment. ' . 

B. 	 Query; Under what circnmstances is an employee on temporary ~ay-off with' 
no available work and a defmite recall date required to return to work 
pursuant to federal UI law, and are the employee's obligations under federal 
UI law any different when the leave is based on the FMLA?8 

Here, it is necessary to distinguish between what states are permitted to do under federal 
UI law and what current state laws require under their recall statutes. As described above, many 
states provide that employees are exempt from work-search requirements if they are on 
temporary layoff and will be recalled within a certain period of time. In certain circumstances, 
the recall statutes also allow for the availability requirements to be waived. The rationale for 
su(:h an exception parallels that justifying the proposed recall bill. See Olga S. Halsey, 
Cklimants Awaiting Recall- Their Special Problems ofAvailability and Suitabilityfor Work, 
Social Security Bulletin, Oct. 1946, at 13 (evaluating state unemployment laws deeming. 
employees on recall to be unavailable for work and finding that "[t]he practical result for the 
claimant is a denial ofbenefits which places economic pressure on him to sever an employment 
relationship, perhaps of years' standing, which has proved satisfactory to both the worker and his 
enlployer.'j. Such employees clearly need not seek work from other employers during this 
period or accept an offer of work, even ofa vastly better paying job, from another employer. 

DeSpite these very broad state statutory limitations on the availability rules, the question 
. is whether federal law still requires that the workers be available during their layoff to return to 

work with their existing employer. This question appears to presume that an obligation exists 
under federa11aw to require availability in 'all circumstances. We, ofcourse, take issue with this 
pr.:mise, as described in Section n. Nonetheless, there are indeed precedents in state law' 
allowing workers who refuse suitable work to contin~e receiving ill benefits. For example, 
while not specific to the recall situation. the. state training laws described above exempted 
w,)rkers in approved training from having to accept an offer ofsuitable work. See, e.g., Alaska 
D;~panmenl ofLaborv. Boucher, 581 P.2d 660 (Alaska, 1978) (guoting Alaska's 1974 training 

• Specifically, the DOL letter dated January 1 S. 1999. states: "In the case of employer initiated Jay-Qffs, it 
has always been the Department's position that the individual must be available [0 return to wo;k with the employer. 
particularly if the lay-off ends earlier than a,sumed. We are not aware of any State which does not require this of 
th,~ individuaL There is no similar requirement in the family leave recall proposals, and in (act, the employer is 
prohibited from recalling the employee for a minimum period." 

12 
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provision as exempting ''workers attending a training or retraining course with the approval of 
the employment security division or because, while attending the course, he is not available for 
work or refuses an offer ofwork.") (Emphasis added). The Massachusetts bill, like the state 
training statutes, simply makes adjustments to its suitable work requirements as permined by 
fe~erallaw. 	 . 

The case of US, Steel v. Unemployment. Compensation Ed. ofReview, 389 A.2d 249, 250 
(Pa. Cmwlth.1978), involved a collective bargaining agreement which also allowed the workers 
to tum down certain offers of suitable work while on recalL In U.S. Steel, the court found that a 
colloctive bargaining agreement which restricted the employer's ability to recall workers during 
their vacation period while on an indefinite recall did not disqualify the workers from receiving 
bem:fits. The court noted that although the employees were to be deemed available unless they 
turned down an offer of suitable work, the collective bargaining agreement precluded any offer 
of suitable work during their vacation period. In holding that the employer's argument that the 
claimants were "unavailable for suitable work" was not dispositive of the claimants' eligibility 
for henefits while receiving vacation pay, the Court relied on the "social purposes" of the state's 
unemployment law. The social purposes behind providing unemployment outweigh the fact that 
during the vacation period the employees are, in fact, available. 389 A. 2d at 252.. Similarly, 
und\~ the family leave provisions, the goal of partial wage replacement (for a limited set reasons 
and limited period oftime) satisfies the availability criteria. 

,c. 	 Query: For the purposes of determining availability, is there a 
relevant distinction between a leave required by law and a leave 
authorized by the employer?' 

As the purpose of the Massachusetts legislation is to provide partial wage replacement for 
reasons that satisfy the criteria of the Family and Medical Leave Act, we believe that it is 
unnecessary to distinguish between statutorily required leave and employer~provided leave as the 
defining is!?ue in both is the reason for the leave. This is certainly consistent with current 
Ma!lsachusetts unemployment law. Both statutory and case law provide that an individual does 
not leave employment for disqualifying reasons where the reason for leaving is for an '''urgent, 
compelling, and necessitous nature." See Massachusetts General Laws, Chapter ISlA, § 25(e). It 
is well-established that this provision includes child care and family responsibilities. Manias v. 
Dir.:!ctorofDiv. ofEmployment Sec.. 445.N.E.2d 75 (Mass. 1983). 

9 The DOL letter states: "We would also appreciate your thoughts on the distinctions between leaves 
required IlIlder family leave laws and leaves merely authorized by employers. Is it your assulllption that the facr thar 
the leave is granted under a leave law creatcs a statutory presumption of availability? Ifso, how does this carry over 
into cases where an employer authorizes leave without a statutory requirement to do so?" 

13 
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D. 	 Query: Does the proposed exemption for workers on family' and 
medical leave effectively elimiriate.a genuine test of availability under 
Massachusetts UI law?HI . 

Massachusetts currently applies a genuine testof availability; and the proposed bill does 
no1. interfere with such a teSt. Federal law permits states to make generalized determinations 
concerning eligibility disqualifications in the interests of efficiency and administration so long as 
th~ unemployment laws target involuntary unemp.~oyment. The training and disability 
prt:cedents in the various states demonstrate that such determinations are acceptable. I. 
Massachusetts as well has exercised a great deal of latitude in this area, including adjustments to 
av;rilability covering training, illness, temporary fay-offs, jury dutY, and other selected 
circumstances.ll Furthennore,-the proposed legi~lation contains such an individualized test. 
Though the bill itself creates a statutory presumption ofavailability, this presumption only arises 
if a. variety of individual factors specified in the relevant leave legislation is satisfied (i.e., a 
worker must qualify for reasons acceptable under the FMLA leave fll'st, which entails an 
intlividualized detennination of the worker's circwnstances). 

Finally, it is important to emphasize that the proposed leave bill does not eliminate the 

sUIte's general availability for work requirement. ·It leaves the existing structure in place, 

adjusting it to allow benefits to be granted in particular situations and simply creating time­

. limited exceptions based on illness or disability and family circwnstances. 

E. 	 Query: What does federal UI law say specifically about compensation for 
individuals who are "involuntarily unemployed", defined by DOL to include' 
a "suitable work" requirement?)l . 

We have explained and illustrated previously in this memorandum that states are free to 
ddine what constitutes "involuntary" unemployment and have adopted broad definitions in a 
vmety ofcircumstances. The suggestion that fe4erallaw requires a suitable work standard in all 
circumstances is not supported by either an explicit statutory mandate or legislative history. 

10 .Inresponse to 8. memorandum written in suppon of the proposed Vermont law, DOL wrote a lener dated 
July 17, 1997. The lenerrestates the memorandum's conclusion ("States have latitude to determine what constitutes 
3\silability for work") and continues as follows: "Although this is true, States must still have a genuine test of 
a\ ailability. The Vermont proposal eliminates any test fOI: workers on family leave by substituting a conclusive 
statutory presumption of availability even where facts demonstrate the individual is unavailable. No examination of 
the individual's circumstances is made." 

.\1 See Massachusens General Laws, chapter ISlA, §§ 24{c), 30 waiving availability requirements for 

p:..rticipation in an approved training program or due to illness; o.ndnote 4, infra. . 


12 In its letter dated January IS. 1999, DOL stat~d: "Lastly, Federal UC law limits withdrawals from a 

Slate's unemployment fund to 'compensation'for 'unemployment: (Sections 3304(a)(4)and 3306(h) of the 


. ~":deral Unemployment Tax Act and Section 303{a)(S) of the Social Security Act). We believe the legislative 
hIstory of the original Social Security Act is clear that only involuntary unemployment, that is, where no suitable 
employment iSllvailable, is to be compensated." . 

) 
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As required by the basic rules of statutory construction, it is necessary to rely primarily 
on tlle plain language of the statute to determine its legislative intent. The main provisions of the 
federal law relied on by DOL are Section 3304(a)(4) ofFUTA, which states that "all money 
withdrawn from the unemployment fund of the State shall be used solely in the payment of 
unemployment compensation.," and Section 3306(h) defining "compensation'" to mean Hcash 

. bendits payable to individuals with respect to unemployment." These limited statutory 
references to ''unemployment'' certainly do not rise to the level of a federal mandate preventing 
the Mates from waiving their suitable work requirements in selected circumstances .. If anything, 

.we helieve these references to "unemployment" in the federal law support our position since it is 
conc:eded by DOL that states have the authority to define "unemployment" under state law. " 

Furthennore. it is notable that FUTA alludes to suitable work only once, in Section. 
330·Ka)(5). Consistent with other aspects of federal UI law, Section 3304(a)(5) works to prevent 
stat(:s from denying compensation where no suitable work is available, again establishing a floor 
ratho!r than a ceiling .on state benefits. In addition, as discussed earlier, the Murray bill would 
haw imposed specific standards for suitable work upon the states, but this bill was rejected, 
indi.:ating congressional reluctance to dictate state policy in this field. Relying then on legislative 
'history. DOL qu.otes from the draft state laws prepared by the Committee on Economic Secunty. 
However, as the Committee itself concluded, these provisions were ab~olutely never intended to 
COll:;train the states.13 

Even if the federal law could be interpreted to impose a suita,blework requirement on the 
statl!S despite this limited statutory authority, nowhere has the case been made that the states 
mm,t also require all workers to accept suitable work in all circumstances. To be clear. the 
Ma!isachusetts bill should not be interpreted by DOL to eliminate the state's "suitable w.ork" 
requirement. Therefore, we believe it is entirely consistent with'DOL's interpretation of the 
federal law. In this sense, the Massachusetts bill is no'different from'the many other examples 

I' In its letter to Senator Patrick: Leahy, dated July 17. 1997. DOL references provisions of the Committee 
on Economic Security's original draft ofa &tate unemployment statute as if they were substantive limitations on 
stat~ legislative discretion. This draft was never enacted. Moreover, even if the draft had been enacted, as the 
Con.m.ittee itselfpoints out, these provisions were never intended to constrain the states: 

"This draft is merely suggestive and is intended to prcsent some of the various alternatives that 
may be considered in the drafting of the State unemployment compensation acts. Therefore, it 
cannot properly btl termed a 'model' bill or even a 'recommended' bill..This is in keeping with 
the policy of the Social Security Board ofrecognizing that it is the final responsibility and the 
right of each state to determine for itself just what typeoflegiSlttion it desires and how it shall be 
drafted." United States Social Sec:urity Board, Draft Bills for Slale Unemployment Compensation 
ofPooled Fund and Employer Reserve Account TYPes 1 (1937) (quoted in Rubin at 23-4). 

Althoug,h most states enacted the provisions of the draft bill, the)' did not do so because they thought the drdft was 
binding. Rather, the enactment of the federal unemployment legislation was such that states had to move extremely 
quickly and had no alternative but to adopt the federal government'S suggestions to assure compliance within the 
req\dred time. See Raymond C. Atkinson, The Federal Ro,le in Unemployment Compensation Adminisrration 30 
(194 1). 
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of~;tate legislation that define the contours ofwhat is "involuntary unemployment" and whether' 
an lD.dividuaJ must accept all suitable work. . 

In fact. in Massachusetts as in many other states, the concept of suitability already covers 
most FMLA situations. For example. Massachusetts law allows a worker to refuse an offer of 
work for "good cause", which is defmed to cover appropriate family circumstances. 14 And the 
Massachusetts law permits workers to refuse an offer ofwork that does not meet the State's high 
standards of "health, safety and morals," which is entirely consistent with the concept of partial 
wage replacement for individuals on family and medica11eave.1S 

As described above, there are also selected state laws that allow workers to refuse any 
offer of suitable work. For example, in some states. a worker on temporary lay-offwith a 
delin.ite date ofrecall has the right to reject any offer ofwork from another employer, even the 
mc,st generous offer of employment. The state training exemptions in effect before the 1976 
Arnendnlents also allowed workers in approved training to refuse all suitable work. Here too, the 
Massachusetts bill would still retain its general requirement that UI claimants accept suitable 
we/rk. In choosing where to draw the line to expand eligibility for a select group ofworkers, the 
M:lSsachusetts Legislature would thus be exercising its clear authority under the federal-state UI 
scheme. . 

V. 	 The Massachusetts Bill Significantly Advances the Basic Goals of the VI and FMLA 
Programs 

A. 	 States Need Flexibility to Fit Their Particular Unemployment Laws 'and 
Labor Policies to Meet the Economic Needs of Their Particular Economy 

State discretion over availability standards is appropriate because states have different 
economic structures. budget surpluses or deficits, and job markets, and they should thus be 
allowed latitude to design unemployment laws which best serVe.their individual needs. A state 
WIth an unemployment funds surplus and many workers. left uncovered when taking leave should 
be able to decide what scope of unemployment compensation coverage is appropriate. Thus, 
while DOL should continue to vigilantly guard against new state interpretations of availability 

14 Conlolf v. Director ofDiv of£mploy~ent Sec., 413 N.E.2d 727 (Mass. 1980) (bolding that good cause 
for the refusal oC"suitable work" under Massachusetts law includes the refusal of work to the day shift in order to 
pennit a claimant to fulfill her responsibilities to her children.) 

IS SeeMassacbusetts General Laws chapter ISlA, §2S(c); see also: Carney Hospba/ v. Director ofthe Div 
ojEmploymenr Sec., 414 N,E. 2d 1007 (Mass. 1981) (holding as sufficient to overturn a disqualification ofbenefits 
that an employee bad a reasonable belief thaI a severe skin infection was caused by the work enviromnent; . the 
chimant did not have to prove that this was in fact the case.) 

16 

http:medica11eave.1S


Mar-25-99 05:48pm From-NATIONAL PARTNERSHIP +Z0298S2539 T-417 P,21/25 F-041 
" 

la:ws that lower the floor. 16 expansions ofill eligibility should be encouraged as recognized by 
th.~ Social Security Board. United States Social Security Board, The Federal-State Program for 
Unemployment Compensation S, 9 (1936) ("It is desirable that a State law should be at least as 
broad in its coverage as the Federal act ... The State may. of course, go further and adopt a 
widt:r coverage.,,)17 

Part of the rationale for implementing a federal-state unemployment compensation 
systl~m rather than a completely' federalized system was to encourage state experimentation with 
various cOI¥pensation systems so that various methods could be tried and tested. In President 
Roosevelt's message to Congress during the SSA floor debates, he explained: "We believe, 
further, that the Federal act should require high administrative standards, but should leave wide 
latiolde to the States mother respects, as we deem varied experience necessary within particular 
pro, isions in unemployment compensation laws in order to conclude what types are most 
practicable in this country." 79 Congo Rec. S46 (1935). 

Murray A. Rubin, fonner chief of the Division ofProgram Policy and Legislation of the 
Lab,)r Department's fonner Bureau ofEmployment Security, offers the following observations 
bastd on his 29 years ofgovernment service: "An important advantage of a dual system was that 
it pt~rmitted wide latitude for experim~tion by the states, needed because ofthe nation's lack 
ofeICperience with unemployment insurance at the time. In the process, mistakes made by 
indi v'tdual states could be confined within the boundaries of those states, while successful 
measures could be adopted and shared elsewhere." Rubin at 13. The benefits ofsuch 
expl!rimentation are great, and the costs are borne only by the experimenting states. Indeed, 
"[t]he entire unemployment insurance system would not be damaged if ideas which are tried out . 
in individual states do not work,U Haber & Murray at 441. 

Massachusetts unemployment compensation law, which has as its statutory pwpose "to 
lighten the burden on the worker and his family," exemplifies the beneficial result ofpermitting 
statl! experimentation in order to best serve the needs ofunemployed workers. Massachusetts 
G~eral Laws, chapter ISlA, §74. Not only does Massachusetts law provide for the longest 
duriltion ofbenefits (30 weeks) and one ofthe most generous amounts (currently $402 a week, 
pIu!. a potential addition of$200 in dependency allowance), it has long provided benefits for 

16 See. e.g., Letter from La:ny Heasty, Regional Director, US. Department of Labor. Employlllent Services 
and Unemployment Service to Videoa Crosley, Director, State Or Oregon, Employment Department, dated 
September 25, 1998 (correspondence discussing the legality ofrcstrictions on UI under the state's JOBS Plus 
program); Unemploymonr Insurance Program Letter 41-98, elated August 17. 1998 (describing the minimum federal 
stan,lards under which a claimant shall be denied UI for refusing to accept new work under Section 304(a)(5)(B». 

11 The Social Security Board held this view during the formative years of unemployment legislation, In its 
fltst annual report, the Board Doted thar "(t]he several State laws reflect the needs of a particular State, the manner 
of administering other labor laws within a State. the character of State government, and the demands of local public 
opinion." United States Social Security Board, Annual Report 44 (1936). That same year, the Board also explained 
that "[r]he State may enact the type of law which it judges best designed for the local conditions within the State." 
Uniled States Social Security Board., FunczioTlS and Progress a/The Social Security Board 36 (1936), 
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lea ving for non-work connectea reasons, including domestic responsibilities. Individuals are no! . 
~nJy exempt from availability requirements while participating in approved training, but up to an 
additional eighteen times the weekly benefit amount are available for continued participation in 
·t.ra1.ning. Massachusetts General Laws, chapter 151A, § 30(c). 

Although many states have closed offices for intake ofclaims, recently enacted state law 
rectuires that regional offices remain open and that multilingual orientations and forms are 
pr<tvided to facilitate access to newcomers. Massachusetts General Laws, c. ISlA, §62A. In 
addition, interpreters are provided at no cost to claimants for all unemployment hearings 
concerning eligibility for benefits. Eligibility and higher benefits for low-wage workers is 
as!:ured by both requiring a movable base period, and by including the most recent earnings in 
the: calculation of the weekly beneHt amount if the result is a 10% or greater amount. See 
Massachusetts General Laws, chapter 15lA, §§ l(a), 24(b), 25(e), 30. Benefits are provided to 
WCtrkers who reduce hours to preserve jobs through worksharing18 and benefits are also provided 
to workers who reduce their hours because ofnew or worsening disabilities. Massachusetts 
G(~eral Laws, chapter ISlA, §29D; 430 Code ofMassachusetts Regulations 4.45 (4/5/96). 

Massachusetts is also the only state to provide health insurance benefits for unemployed 
workers andtheir families through a modest tax on employers. Massachusetts General LawsJ 
chapter ISlA. § 14G(j). Although the medical security plan° is paid for out ofa separate trust 
fulld, it is administered by the Massachusetts Division of Employment Security as a needs based 
pr.)gram ofCOBRA contiriuation benefits or direct coverage available to those families with an 
unemployed worker whose income is 400% or less of the federal p·overty guidelines. And most 
r~t1YJ a portion of the employer tax was diverted to provide incwnbent worker training 
targeted to low-wageJlow-skilled workers. Massachusetts General Laws chapter 29, § 2RR; 430 
CMR § 8.01 et seq. These numerous provisions, like the proposed benefits for family and 
m~dicalleave further the purpose of the Massachusetts law to benefit ''the worker and his 
family:' 

Experimental program.ri1.atic additions to the Massachusetts unemployment scheme are 
pc,ssible due to the solvency of the Massachusetts unemployment trust fund. CurrentlYJ the . 
Massachusetts Trust Fund has a balance of$1.694 billion. According to John King. Deputy 
Director of the MassachusettsDivision ofEmployment and Tra,ining, this balance "represents far 
atld away the largest balance the Fund has ever attained. Reserves are now large enough. even 
aiter excluding all anticipated 1999 contribution income, to pay benefits for twenty-nine month 
at current levels of unemployment and for more than one year at a severe recessionalleveL"19 
This is precisely the time for the state to expand its efforts to help workers during times of 
difficulty. The trust fund is solvent, yet at the same time, there are sobering statistics that the 

1& The administration is currendy proposing providing lump sum unemployment benefits to individuals 
seeking self-employment. See Massachusetts House Bill No. 590 (filed 12/2/98). 

IP l.etter to Monica Halas, Greater Baston Legal Services, from J:lhn A. King, Deputy Director of 
Massachusetts Division of Employment and Training dated February 17, 19990 

18 
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Mas:iachusetts boom economy has not reached all its citizens, particularly low wage workers. 
Add\~d to this fact is the impact of the state's two-year time limit on welfare which means that 
many working poor heads of bouse holds willn6 longer be able to rely on public assistance when 
they are forced to take an unpaid leave. All of these factors, unique to the state, are best resolved 
at the state level where the needs ofworkers can be .evaluated in the context ofthe particular 
state's economic condition. 

The case for experimentation is particularly strong as applied to the proposed recall bill. 
The FMLA is a fairly recent federal enactment, and even more recent are findings that the 
FMl..A's benefitS are not enjoyed by a substantial number of the citizens the Act targets.20 The 
proposed Massachusetts bill is an ideal opportunity to test a creative and iIUlovative means for 
implementing the letter and spirit of the federal mandate. Jus~as Massachusetts was on the 
cutting edge as the first state to consider unemployment legislation in 1916. its willingness to 
condder such a bold modification constitutes exactly the type ofexperimentation that the 
federal-state scheme is designed to encourage. 

B. 	 The Proposed Legislation Furthers Important Federal Policies And Promotes 
The Exercise Of Federal Rights. 

Extending unemployment compensation to workers on unpaid leave promotes stability in 
employment and strengthens the national economy, tvlo key policy objectives of the 
unemployment system. since workers are able to return to work rather than be forced to search 
for llew jobs. See Advisory Council on Unemployment Compensation, Defining Federal and 
Stale Roles in Unemployment Insurance 27. The policy underlying such legislation parallels the 
justtfication for defining availability to account for workers on recall status. The proposed recall 
bill effectively creates less unemployment by allowing workers to keep their jobs while on leave 

!Q Other states are also attempting to pick up where the FMLA left off. For example, under proposed 
legidation introduced in Vermont. individuals who are eligible for leave under Vennollt state law, as well as 
individuals who work for smaller employers who are not required to give leave who intend to retum to employment 
within the rimeframe of the leave are eligible for unemployment benefits. See Vermont Senate l3il1179. The 
statement ofpurpose which addre5Scs the critical need to provide unemployment benefits for famJly alld medical 
leav-! ~'ovides: 

''The General Assembly finds that many low wage employees, those most in Deed ofthe protection of 
family leave laws, are least able to afford to take time from work without pay. These employees 
effectively are presented with the Hobson's choice of either taking unpaid leave from work for the birth of 
a child or the illness of themselves or a family member or having enough employment income to pay for 

. basic necessities of life. Therefore, it is the purpose of this act to provide a real choice for these employees 
by making unemployment compensation available to those for whom family and paren.talleave has been 
merely an illuso: J right." 

UnlIer legislation proposed in the state of Maryland. an individual who voluntarily leaves employment immediately 
following the birth or adoption ofa child has good cause for leaving and is deemed to be in compliance with'· 
availa.bility requirements. See Maryland'House Bill 1124. The State of Washington has pending legislation to· 
qualify for unemployment those.individuals who leave to care for a newbOrn child under one month old and who 
req\.l.est reemployment at the end of the leave. See Washington House Bi112074. 
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anclless hardship on those separated from work when necessary to care for themselves pr their 
families. 

Furthermore, any doubts as to whether the proposed recall bill complies with federal law 
shuuld be resolved in favor of the legislation's validity since the bill facilitates the exercise of 
federally-created rights. The bill is premised on findings that most workers are unable to take 
advantage ofleave available under FMLA since it is currently unpaid and since it applies only to 
companies of 50 employees or more (a concern which the administration has most recently 
hifhlighted). The bill does not create an impediment to any federal right; to the contrary, it 
removes an obstacle to its exercise, by providing limited compensation to allow medium and low 
income workers to be able to enjoy family and medical leave as much as higher-income workers. 
Congress apparently contemplated such state legislation when it included a non-preemption 
pruvision in the FMLA. See 29 U.S.C. § 2651 (expressly permitting states to provide more 
protective family and medical leave guarantees, but not less, than that provided by FMLA). 

A bipartisan congressional commission reached the same conclusion. According to the 
Cc.mmission on Family and Medical Leave, established by Congress to study the impact of the 
Fl\fLA, the major reason why employees in FMLA-covered businesses do not take F:MLA leave 
is ·chat they cannot afford to do so. To make it possible for such workers to take needed leave. 
tht: Commission recommended that consideration be given to a unifonn system ofwage 
replacement. Specifically, the Commission suggested that states extend unemployment 
compensation qualifications to employees on family and medical leave. See Commission on 
Family and Medical Leave. A Workable Balance: Report to C~ngress on Family and Medical 
Leave Policies 199 (1996).21 .. 

Finally, the approach to availability that we suggest is not without precedent, as other 
sthtes have carved out similar exceptions based on identical policy considerations. For example, 
in Missouri Division ofEmployment Security v. Jones, 679 S.W.2d 413,415 (Mo. App. Ct. 
1984), the claimant conceded that she was unable to work for a week due to the sickness and 
death of her mother. However, the court nonetheless awarded benefits, explaining that "(t]he 
ml~g of 'available for worle· varies, depending on the circumstances of each case," and 
holding that the availability requirement "do[es] not apply when a claimant is not available for 
WI)rk due to an unfortunate family emergency beyond her control. Any other result would be 
in.:onsistent with the policy of the Missouri Employment Security Law ...n Id. 

;U Specifically, the Commission recommended that "States should consider voluntarily extending 
unemployment compensation qualifications to employees on family and medical leave .. _... Commission on 
Family and Medical Leave, A Workable Balance: Report to Congress 0" Family and Medical Leave Policies 199 
(1 ~96). In its letter to SenatOr Leahy, dated July 17, 1997, DOL narrowly interprets the Commission's statement to 
cOlier only those situations in which a worker takes family and medical leave but remains available to accept work 
and where the individual quits work for family or medical circum5taoces(i.e., the situation where an individual is 
m;)st likely separated from the job and is no longer eligible ror FMLA leave). 
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VI. Conclusion 

Based on [he research described above, we conclude that the Massachusetts bill is 
con~istent in all respects with the broad discretion to fashion state laws guaranteed under federal 
UI bw and wIth past precedents in state UI laws. We also believe that the state family leave bIlls 
are (:onsistent with DOL's interpretation ofthe federalUI law. The proposed laws retain a 
genuine test ofavailability, as required by DOL, but allow for exceptions :n particular 
clrcumstances just as the states have routinely done in other areas ofUI eligibility. We therefore 
look forward to a continuation ofthe dialogue, infonned by this most recent research, to address 
DOL's remaining concerns and to modify the Massachusetts proposal ifnecessary. 
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UI FOR FMLA 

ISSUE 


• 	 Is it permissible under Federal law for states to change their laws so that individuals on FMLA 
leave qualify to receive unemployment benefits by some change to the UI "availability test"? Do 
individuals who quit their jobs to care for children following childbirth or adoption meet this test? 

BACKGROUND 

• 	 In 1997, Vermont introduced legislation which would allow UI payment to individuals who were 
on leave under Vermont's Family and Medical Leave Act. These individuals would be "deemed" 
to be availabl~ for work. ETA objected, saying that Federal UI law requires individuals to be 
available for work. "Deeming" an individual to be available simply avoids determining whether 
the individual actually is available. 

• 	 This year four bills have been introduced which would use UIto pay individuals on some form of 
FMLA. Three of the four States, anticipating conformity problems, have asked for the 
Department's comments. (Only the Massachusetts and Vermont bills are alive.) 

Massachusetts would, using the "recall" approach, pay UI to individuals who were on leave 
under the FMLA and the State's maternity law. It would also pay individuals who could not take 
FMLA because the FMLA did not apply to their employers. A hearing is scheduled April 17. 
The agency will oppose the bill. The governor is expected to oppose the bill. 

Vermont has introduced a bill that would pay individuals on leave under Vermont's FMLA law. 
It is similar to last year's, except that it also.uses the "recall" approach. It appears that the agency 
will oppose the bill, but the Governor may not take any position at this time. 

Maryland has introduced a bill that would pay individuals who quit their jobs to take care of a . 
newborn or adopted child. Under the bill, individuals would be "deemed" to be available. A 
hearing is scheduled for March 16. The agency is opposing the bi II. The governor has not taken 
any position. . . (')(..t-n.-. OVCN ........') . 


Washington has introduced a bill that would pay individuals 4 weeks of benefits if they are on 
leave following giving birth. 

VI vs FMLA - A BRIEF COMPARISON 

. 	 . 

• 	 UI is an insurance program that insures against the risk of involuntary unemployment. The 
worker loses employment through no fault of hislher own and continues to be unemployed 
through no fault ofhislhis own because no other work is available. 

• 	 Employers pay taxes which fund the system and pay benefits. Employers willingly pay these 
when payment is made for involuntary unemployment. Employers object to being "charged" for 
benefits for workers on leave. . 

• 	 Workers who leave jobs voluntarily due to good personal cause may receive UI.. However, these 
workers must also be available for new work. . 
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• 	 Under the FMLA, the unemployment is not involuntary. The worker makes a choice between 
,. unemployment and work. The worker is generally not available for work. The employer is 
holding ajob for the worker. When a worker quits to care for a child following childbirth or 
adoption, the worker is generally not available f~r work. 

FEDERAL LAW AND AVAILABILITY 

• 	 Two provisions of Federal law have long been interpreted to require that the worker be available 
, for work to receive VI: ' 

'I. The "withdrawal standard" limits the use of unemployment fund moneys to payments with 
respect to an individual's unemployment. We haVe interpreted "unemployment" to be limited to 
that which is invQluntacy and due to alack of work. This means the individual must be "able and 
available" for work to receive UI benefits. ' 

2., UI must be paid, through public employment offices. This requirement is not just 
organizational: since the earliest days ofthe program, it has been interPreted to require that the 
worker be "available'?--the employment office finds work for the available worker. Otherwise, the 
requirement would not amount to mucll. 

• 	 The Senate Committee Report for the 1935 the Social Security Ac (SSA), which created the 
Federal-State UI ,program, is a basis tor these interpretations: l, , 

The essential idea in unemployment compensation is the creation of reserves ... 
from which compensation is paid to workmen who lose their positions when 
employment s~ackens and cannot find' other work. Unemployment 
compensation ... payments are made ... only while the worker is involuutarily 
unemployed. [Emphasis added.] 

, 
• 	 The 1935 legislative history is replete with similar statements. , In addition, subsequent 

Congressional actions also indicate UI is to be paid only to individuals who are unemployed due 
to lack of work. For example, in 1939 Senator Wager (who introduced the SSA in the Senate) 
introduced a bill to pay individuals with temporary disabilities because VI was paid only to 
workers who "unemployed due to a lack of a job.;' ' 

ARE THERE ALREADY EXCEPTIONs TO THE AVAILABILITY REQUIREMENT? 

'. 	 Some argue that the Department has in cases "waived" the availability requirement. Three of 
these are: 

Payments to III ClaimantS. In II States claimants who are ill may receive UI. This occurs only 
if the individual is initially available following separation and there is no work for the individual 
to perfonn. The notion is that an individual who is involuntarily unemployed should not be 
disqualified if no work is available. There is still an "availability" test since the individual must 
accept any offered work which is suitable. 



3 

Life threatening conditions. The Federal Extended Benefit (EB) law contains an exception to its 
work search requirement for claimants who are hospitalized for an emergency or life-threatening 
condition. This is an exception to the EB work search requirement only. It does not authorize an 
exception to the availability requirement. Like payments to ill claimants, the individual must 
accept any offered work which is suitable. 

Jury Duty. The Department has approved waiving work search for claimants on jury duty and 
the Federal EB law also provides for this. The notion is that the individual who is involuntarily 
unemployed should not be denied for failing to look for work when the failure is created by the 
government. This is an exception to the work search requirement only. Availability for jury duty 
has been accepted as proof of availability for work. This is reasonable since employed individuals 
(who are certainly available) must go onjury duty. 

• 	 Lay-offs and Recalls. Some also argue that workers on "recall" are not available. There are 
differences between traditional recall situations and the FMLA situation: 

In lay-offs, unemployment generally is caused by lack of work. The employer initiates the 
unemployment and the individual must be available for recalL For example, auto workers on lay­
off must be available--iftheir recall date is moved up, they must report immediately. In FMLA 
situations, the worker initiates the unemployment and is responsible for its continuation. Also, the 
employer has no option to recall the worker and the individual is not available for other work. 
Although laid off auto workers may not be required to actively seek work, they are still available 
for recall. 	 In FMLA situations, the individual never has to be avaihible for work even though the 
employer is holding a position open. 

Employers are willing to pay workers on lay-off to preserve their work force. This is consistent 
with the VI principle that employers bear the cost of unemployment they create. In FMLA 
situations, the employer obtains no benefit since it has created no unemployment and must hold 
the job open for the worker. . 

IMPLICATIONS 

• 	 Allowing payment in FMLA-type situations is a major change to the VI availability requirement. 
By setting this precedent, it may be difficu It to prevent other types of payments from the 
unemployment fund where no current labor market attachment exists. For example: individuals 
on vacation, sick leave or sabbatical, or retirees. Eroding this basic tenet of the program would 
generate opposition by employers who may seek some program limitations in response--for 
example, a Federal definition of availability or me~ns testing. 

( . 	 DOL has consistently heldthat exceptions to the "withdrawal standard" may only be made by ~. 
Congre5s. Congress amended Federal law to allow payments for temporary disability and self­
employment which suggests Congress reserves to itself "waivers" ofthe availability requiremen . 
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ALTERNATIVES 

• 	 States could establish a separate tax used to fund these payments. DOL has already presented this 
option to Vermont. The payments could be delivered through the VI system. DOL could provide 
"model legislation" for the States. This approach is disfavored because of the concern that 
legislatures would balk at setting up a new program. 

• 	 If the State has a temporary disability system, the State could use that system. However, only six 
States have such systems. Last year, California introduced a bill which would use its temporary 
disability system for FMLA purposes. 

• 	 Potentially, a pilot program to pay the administra~iv~ costs could be funded from the $10 million 
FY 2000 request. ,. 

• 	 Federal VI law could be amended to allow for a limited pilot authorizing payment of benefit from 
VI funds in FMLA-type situations. This would be similar to the self-employment pilot from 
several years ago. Consideration must be given to the policy statement this would make, however, 
a~d the strong opposition this would generate from stakeholders at a time when we are engaging 
them to help us develop a comprehensive, bi-partisari legislation reform proposal. 

DECISIONS NEEDED 

• 	 Whether the Administration wants to change the VI policy on availability to enable States to use 
the VI trust fund to pay benefits to workers on FMLA. 

• 	 Whether some other option should be pursued to encourage paid leave for FMLA. 
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April 8, 1999 

The Honorable Alexis Herman 
Secretary 
U.S. Department of Labor 
200 Constitution Ave NW 
Washington D.C. 20210 

Dear Sec. Herman. ' 

I am ·writing regarding legislation that has been introduced in Washington and other states 
(Mas~achusetts. Vermont,·and Maryland) to provide fo~ partially paid family and medical leave 
by expanding the state's unemployment insillance program to cover workers in these situations. 

, 

I understand that the Departmenl is in the process of reviewing its policy in this area to 
detennine whether federal law would interfere with the states' traditional dIscretion to detem1ine 
unemployment insurance eligibility. I have reviewed the detailed correspondence between the 
Department and Massachusetts contingent on this issue. Based on my review, I believe that the 
legislative history of the federal UI law is clear that it is within the purview of the states to define 
issues ofeligibility, including whether individuals on family leave are LCavailable" for work and 
eligibJe for UI. 

As you know. I have long been involved in the efforts to provide families with assistance 
in balancing the demands of work with the responsibilities offamily. The Washington bill and 
the other state initiatives offer critical benefits to their citizens as well as a valuable opportunity 
to experiment in the area of paid leave. I believe the Family Medical Leave Act of 1993, as key 
as it is to many workers and. their families, does not meet the needs of all· workers, particularly 
those at the lower income level. I am committed to finding solutions to this problem to allow all 
working families to be able to take faniily leave. 

I am excited that so many states are in the process of considering how best to meet this 
challenge. Wh11estates are exploring different mechanisms, in many instances the expansion of 
the state unemployment insurance systems offers the most viable and affordable approach. It is 
also consistent with the goals ot the unemployment compensation system to stapilize 
employment and evolve to meet the changing needs of the labor market. I believe that this ~l.atc 
experimentation is well within Congress' intent to assist working Americans stay in the . 
workforce through tempor-drY unemployment insurdllCC. 'tl.. 
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1 hope that your policy review will ultimately allow for state innovation in this key area. I 
believe it is justified by the law as well as our shared commitment to assisting workingfamilies. 

Sincerely, . 

~ 11·· 
PattyM:;;:;:t. ~. 
United S~J"Senator . 
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REMARKS BY THE PRESIDENT 
IN COMMENCEMENT ADDRESS TO 

GRAMBLING STATE UNIVERSITY GRADUATES 

Eddie Robinson Stadium 
Grambling, Louisiana 

9:47 AM. COT 

THE PRESIDENT: Thank you. Good morning. 

THE AUDIENCE: Good morning. 

THE PRESIDENT: I thank you for the wonderful, wonderful welcome. 
President Favors, thank you for the degree --I'm beginning to feel smarter 
already .. (Laughter.) .,. 

My good friend, Reverend Jones, thank you for your wonderful invocation 
and reminding us why we are here on this Lord's day. Mayor Williams, thank you 
for making me feel welcome, and I thank the other mayors and councilmembers who 
met me. Dr. Jindal, thank you for your remarks. I must say, I was 
especially impressed by the remarks of your student government president, Tony 
Easton; and Miss Grambling, Martha Fondel. (Applause.) After they spoke .1 
wasn't quite sure I wanted to give my speech. (Laughter.) 

Let me also say that I am delighted to be joined today by your 
distinguished Senator, Mary Landrieu, and Congressman William Jefferson, from 
New Orleans. (Applause.) By our Secretary of Transportation and, like me, a 



neighbor of yours to the north, from Arkansas, Secretary Rodney Slater, I thank 
him, (Applause,) 

You know, when I heard that.! might be able to come to 
Grambling, there was very little discussion about this in the 
White House. Now, usually, when the President has,a chance to go 
someplace, there's always an argument about it' because they think 
you should be someWhere else. Somebody who works for you thinks 
you should be somewhere else. '0' 

But I told my staff that I wanted to take a day away from 
Wa~hington, D.C. Now, Washington is a town where everybody 
thinks they're somebody -- (laughter and applause) -- and I 
wanted to come to the place where everybody is somebody. 
(Applause.) I also was not about to miss a chance to 
hear the best band in the land. (Applause,) And I thank you for 
the musical tribute. And I'm glad at least the tuba players were 
standing up and dancing, I would have missed that, too. 
(Applause. ) 

I also -- (laughter) -- hey, I'm just getting warmed up, you 
know? Come on. (Laughter.) 

To the last Grambling class of the 20th century -­
(applause) -- this is an important day in your lives. In so many 
ways -­

AUDIENCE MEMBER: I need a job. 

THE PRESIDENT: Well, you'll be able to get one, now. 
(Laughter.) '0' 

In so many ways, the story of this institution embodies the 
whole 20th century experience of African Americans. In 1901, not 
a single public school in this part of Louisiana would welcome an 
African American into its classes. But the visionary farmers of 
this community, the children and grandchildren of slaves, were 
determined to give their children the education and pride and 
power to rise above bigotry and injustice. (Applause.) And so, 
even though they didn't have much, they scrounged around and 
raised some money and wrote a letter to Booker T. Washington, 
asking him to send a teacher to help build a school in the piney 
woods. 

Out of that determination, Grambling has truly grown into a 
university for the 21st century. (Applause.) You have nurtured 
some of our nation's best educators and lawyers, pastors and 
public servants, nurses and business leaders. Of course, the NFL 
recruits here, thanks to Eddie Robinson and his successor, 
Superbowl MVP Doug Williams. (Applause.) Of course, you're 
known for your band and your other athletic teams, 

'0' 



But America's top technology firms recruit here, too -­
because Grambling confers more computer and information science 
degrees to African Americans than any other university in the 
nation. (Applause.) 

So you join a proud tradition today and ,I congratulate you 
all. You have gained knowledge that will enrich you for the rest 
of your lives and I can just see by looking at you, you've made 
friends who will stay with you for the rest of your lives. 
Through long hours in the class and late nights in the library, 
through moments of both self-doubt and triumph, you have today 
gained the prize -- an education that will help you succeed in 
one of the most exciting eras in all of human history. 

I'd also like to congratulate and honor today your parents, 
your grandparents, your aunts and uncles -- (applause) -- all 
those who had a hand in raising you. They should be proud of 
you; but they should also be proud of themselves. To raise a 
child from infancy to college graduate is no small feat -- you 
hear the "amens" from the audience on that one. (Laughter.) 

One of the most beloved Presidents of Grambling, Ralph Waldo 
Emerson Jones, I understand often said to his students, when you 
go home, be sure to kiss everybody -- including trye mule.-­
(laughter) -- because the mule is the one who pulls the plow and 
keeps the family going. Well, I'm not going to ask the,graduates 
to kiss any mules today, but I do ask each of you before this day 
is over to say a' special thank you to the people who kept your 
families going. 

I asked for some research on some of the families -- I'd 
just like to mention two. People like Joyce Gaines of Vallejo, 
California. Listen to this: even through the pain of five 
ruptured disks in her back, she worked three jobs and commuted 
200 miles a day to put her daughter, Tieaesha, through Grambling. 
(Applause.) Where are you? Stand up there. (Applause.) 
Today, she's graduating with a degree in sociology and she plans 
to open a home for abused children. She is a tribute to her 
mother's love and sacrifice. (Applause.) 

People like James and Lilly Bedford of Shreveport. James is 
a plumber, Lilly is a cook. Both took on extra work at night and 
on weekends to help their youngest son, Terrence, pay for 
college. She was a student at Grambling back in the '50s, but 
Lilly had to leave before graduating. Now Terrence is the second 
of the seven Bedford children to earn a Grambling degree, and 
he's the senior class president. Congratulations to the 
8edfords. Where are you? Thank yo,u. (Applause.) 

Stories like this remind of us what people can achieve when 
they set their minds to it, but they also remind us of how hard 
it can be to raise a child right, especially today in our very 
busy society with its very demanding economy. Now, this is the 



serious part of the talk. I want you to have a good time today, 
but I want you to listen to this. This spring I'm going to speak 
to seniors about how this new economy is transforming every 
aspect of our lives. 

Next month, at the University of Chicago, I'll talk about 
how we must put a human face on the dynamic but often disruptive 
international marketplace. But today I want to talk to you about 
what we as a nation must to do help families like those I just 
mentioned -- and those,will be your families -- master the 
challenges of the new economy. 

I've been thinking a lot about family lately, and I expect a 
lot of you have. In the aftermath of the terrible tragedy at 
Littleton and the other school shootings we've had in ou~ 
country; they've forced us to confront the need n9t only to make 
'guns less available to criminals and children, not"only to make 
our culture less violent and our schools safer, but also to make 
the bonds that tie parents to children stronger. (Applause.) 

The spate of hate crimes that we have seen, taking the lives 
of James Byrd Jr. in Texas, Matthew Shepard in Wyoming; and 
others force us to confront the need to raise our children to 
respect others who are different from themselves -- (applause) -­
and to recognize that all hard-working, law-abiding people are 
part of our national family. The horrible ethnic cleansing of . 
this decade in Bosnia, then Rwanda, now Kosovo, demonstrate in 
stark terms what can happen when a people raise their children 
without the fundamental premise embodied in our Declaration of 
Independence -- that we are all created equal, equally endowed by 
God with the right to life and liberty and the pursuit of 
happiness. (Applause.) 

It all begins with family, with parents who love their 
children more than life and raise them to live their. dreams: 
Most of you today are probably thinking more about the adventures 
of the work that awaits you at this marvelous time in your lives. 
And well you should be. But most of you also will become 
parents. When that happens, it will be the most important work 
you'll ever do. You will have the awesome responsibility of your 
children's physical, intellectual, emotional and spiritual 
development, while at the same time pursing your own lives in a 
society that will reward your knowledge and skills in power; and 
entertain you with its explosions of technology and mobility, and 
keep you very, very busy. 

For those without your level of education in your time just . 
earning enough to pay the bills may be a chore, especially if 
there are children to be raised. 

Now, the class of 1999 is entering an era of unparalleled 
opportunity and possibility with, for example, the lowest African 



American unemployment and poverty rates ever recorded and the 

highest African American homeownership in history. To give more 

people like you a chance to participate fully in this economy, 

we've opened the doors of college to more and more Americans, 

with the HOPE Scholarship tax credit, larger Pell grants, 

lower-cost student loans -- tools many of you have used to 

finance your education. 
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Now, with your diplomas in hand, you will have the chance to 
reap the benefits and shape the future of this new era -- your 
time; to lead lives of greater accomplishment and affluence than 
most of your parents even dreamed of. But as you form your own 
families you will no doubt feel the pressure of trying to balance 
the demands of work and family; and doing a good job at both in a 
world that moves faster and faster, and often leaves parents less 
and .less time and energy for their children. 

Today's working parents too often feel enormous stress,and 
bring the stress home with them. This is a problem not confined 
-- I want to emphasize this to you -- it is not confined just to 
people who work for low and modest incomes. Most of the parents 
I know have had problems balancing work and family. And as you 
move through your careers, unless we act now, this problem will 
get worse. Therefore, I believe it is imperative that your 
country give you the tools to succeed not only in the work place, 
but also at home. If you or any American has to choose between 
being a good parent and successful in your careers, you have paid 
a terrible price, and so has your qountry. ­

I asked the President's Council of Economic Advisors to 
study the sweeping changes the modern economy has brought to our 
families. Now, no offense to anybody on the faculty here, but 
you know, it's been said that if every economist on Earth were 
laid end to end, they still would not reach a conclusion. 
(Laughter.) 

But on this question, these economists did reach a 
conclusion, one that conforms to common-sense and common 
experience. They found that because more and more parents were 
working outside the home, they have less and less time for their 
children. The percentage of married mothers in the work force 
has nearly doubled in a generation, from 38 percent in 1969 to 68 
percent in 1996. Because more mothers are working outside the 
home, and because the number of single parent families has grown 
-- listen to this, because this will be your life -- parents in 
the average family now have 22 fewer hours each week to spend at 
home, that's nearly one full day less time per week for parents 
to devote to their children. That means by the time a child 
reaches the age of 18 in today's, world those 22 hours a week 
amount to over two years more the parents are away from home. 

We as a nation must find a way to give your generation of 
parents some of that time back even as you've gptten an education . 
to succeed in the work force. (Applause.) 
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Most of today's parents, the vast majority, are doing 
everything they can to do right by their kids but they still 
worry that no matter how hard they try it won't be enough. They 
worry that waking up early and staying up late to make time for 
their children may not be enough, when a child still has to come 
home to an empty house after school. 

They worry that all those Sunday morning sermons about a 
world of love might not be enough when TV and movies their 
children watch, the music they listen to, the video games they 
play show too much hate and violence. They worry that all those 
nights working overtime to buy a computer so that a child can 
visit some of the worlds finest libraries on the Internet might 
not be enough, when the same Internet can also lead them to 
recipes for pipe bombs and explosives, or to website discussions 
of dark visions of life and society so very different from the 
ones the parents have tried to impart. 

Last week Hillary and I took a sad journey to Cqlorado to 
visit with the students and the families of Columbine High 
School. I came away from that experience more.·certain than ever 
that as we work to strengthen our gun laws we also have to work 
to strengthen our families. (Applause.) 

. . 
Now, it seems to me that the modern economy you're going to 

be a part of poses four great challenges for you as parents. The 
greatest and most obvious, as I've said, is time. In our 
around-the-world, around-the-clock economy, there just don't seem 
to be enough hours in the day for parents to do everything they 
need to do. I'm proud that the first bill I signed as President 
was the Family and Medical Leave Act, and since 1993, millions of 
Americans have used it to take up to 12 weeks of unpaid leave to 
care for a newborn or a sick relative without losing their jobs. 
It has been a great thing. (Applause.) 

But to be truthful, the current law just meets a fraction of 
the need. Too many people, too many family obligations aren't 
covered at all. Too many families can't take advantage of the 
law because they can't afford to take the time off because they 
can't live without their paychecks. For all of this nation's 
pro-family rhetoric, the hard truth is that other countries with 
advanced economies do a lot more to support working parents than 
we do. We must think bigger and dq better. ..' 

On the eve of the 21 st century, we ought to set a goal that 
all working Americans can take time when they need it to care for 
their families without lOSing the income they need to support 
their families. (Applause.) Achieving that goal cannot come 
overnight and will require a significant shift in how our nation 
helps families to succeed at home and work. But it can make all 
the difference in your lives. It will demand thought and 
creativity, a 'willingness to experiment; it has to be done in a 
way that gives families flexibility and doesn't undermine our' 



dynamic and growing economy. 

Today, using my executive authority as President, we're 
going to take an important step toward that goal. I am directing 
the Office of Personnel Management, whose director, Janice 
LaChance, came down here with me today, to allow all federal 
workers to use the sick leave they've earned to take time off to 
care for other sick family members. (Applause.) 

Now, what this means is on sick leave you get paid. 
Currently, the most sick leave a worker can use in these kinds of 
cases is 13 days a year. With the new policy I propose today, 
federal employees will be able to take up to 12 weeks paid sick 
leave to nurse an ailing child or parent back to health. 
(Applause.) If every company in America that offers sick leave 
to its workers adopted the same policy we're adopting today, half 
of all the American work force would have this important benefit 
for their families. 

We have to find other creative ways to help Americans use 
benefits they've worked for to finance the time off they need for 
their families. Let me give you another example. A few states 
have asked the federal government if it would be possible to try 
a bold idea: allow workers who have earned unemployment 
insurance coverage to collect unemployment payments while they're 
on leave caring for a newborn or a newly adopted child. This is 
a very promising idea. 

Today, I'm directing the Secretary of Labor to issue a rule 
to allow states to offer paid leave to new mothers and fathers. 
We can do this in away that preserves the soundness of the 
unemployment insurance system and continues to promote economic 
growth. As the First Lady said in her book, "It Takes a 
Village," those first weeks of life are critical to the bonding 
of parents and children, and they can have long-term positive 
developments for the children. No parent should have to miss 
~m ~ 

I also am challenging Congress to help. I have proposed 
expanding unpaid family leave to cover more workers and more 
parental responsibilities, and Congress ought to respond 
positively. Parents should not have to fear a boss's wrath 
because they left work to take a child to the doctor. They 
shouldn't have to call in sick to attend a parent-teacher 
conferen'ce at the school. (Applause.) 

The second challenge parents face is finding affordable 
high-quality child care, and a lot of you will face that. Low 
income families spend up to a quarter of their income on child 
care. Studies show that only one in seven child care centers 
meet all the standards of good quality. Now. I'm supporting 
subsidies for child care and tax credits, better training for 
care-givers, stronger enforcement of safety standards. And I 
want business to do more by helping their own workers find and 
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afford quality child care. (Applause.) 

In addition to that, you know, today millions of working 
parents -- and a lot of them right here in north Louisiana -­
start looking at the clock every day about 3:00 p ..!J1. in the 
afternoon, wondering if their kids have come home from school; 
wondering how they'll fare at home, alone. The hours after the 
school bell rings and before parents come home are a perilous 
time for children, the time they're most tempted to try drugs and 
alcohol, most likely to become victims of a crime. That's why I 
have asked Congress to triple our investment in quality 
after-school programs. I challenge school districts all across 
this country: unlock those empty classrooms in the late 
afternoon, fill them with the sounds of children playing and 
learning. (Applause.) 

The third challenge parents face, since they're more and 
more at work, is that they're literally physically apart from 
their children more. Now, because of some modern developments in 
the work force we can actually close that distance by bringing. 
back a very old idea -- letting children who can be, be with 
their parents more at work. When I was a young child I often 
went to work with my grandfather, who worked as a night watchman 
in a sawmill outside Hope, Arkansas. And I often went to the 
little grocery store he ran. And I tried not to be in the way 
too much, or to eat too many cookies that I didn't pay for. 
(Laughter. ) 

But I learned lessons there that have stayed with me for the 
rest of my life. As I became President I realized that as a 
father, with a daughter who was then still in junior high school, 
I had the privilege of, in effect, living above the store. The 
place where I worked was only a two or three minute walk to have 
dinner every night with my family. When I was governor -- I 
still remember when I was governor, I had a little desk over in 
the corner of my office for my daughter. And I still have vivid 
memories --I would be at my desk, she would be at hers with her 
crayons drawing me little pictures. 

Now, because of changes in the work force we can't do this 
for everybody, but we can do it for more.' More of America's 
employers can use technology to bring workers and children closer 
together by allowing more employees to telecommute at work; that 
is, work at home with a modem where it's feasible. More 
employers can open more on-site child care centers, and I have 
seen them working very well in this country. I support tax 
breaks to help them afford to do that. 

More employers can team up with school distf,icts to build 
public schools at work sites if they're large enough. Dozens of 
companies have already built innovative public schools. That's 
what you've done here at Grambling, that's what the lab school 
is, isn't it? It's a school at a work site, especially friendly 
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to education. (Applause.) These are good things to do. And I 
challenge the employers of this country to look at them closely. 

Finally, the last great challenge parents face in the modern 
economy is cultural. The new economy has enriched our lives with 
lower-priced electronic gear and a growing variety of media 
entertainment, and it sure is interesting. But too often, TV, 
radio, the Internet bombard our children with images anc~ ideas 
that no parent would ever want them to see. 

We need tools to protect free speech and give parents more 
control over what their young children see, hear and read. Under 
the leadership of Vice President Gore, those tools are now being 
crafted. Soon, half of all the TV sets sold in our country will 
come with V-chips, so parents can basically make the most of the 
new TV ratings systems. These devices enable parents to screen 
out violence, sex, or any program they don't want their children 
to see. Soon, with just a click of a mouse, paren.~s who have the 
courage to learn how to use a computer will be able to take 
offensive websites off their children's screens. 

The entertainment industry must also do its part. They 
should stop showing guns and violence in ads children can see, 
when they can't see the movies in the first place. (Applause.) 
They should enforce the movie rating system more strictly, and 
they ought to reexamine that rating system to see whether it's 
too loose when it comes to giving a PG-13 rating to films full of 
gratUitous violence. These are tools that can help working 
parents succeed at the most important job you'll ever have, . 
raising children .. But government's responsibility is to make 
tools available; your responsibility is to use them. . 

Doctor King once wrote, "It is quite easy for me to think of 
a God of love, mainly because I grew up in a family where love 
was central, and loving relationships were ever present." I hope 
and pray that the class of 1999 will have the chance to build 
those ever present loving relationships with your children. To 
raise your children well, you will have to make many sacrifices. 
But, then, as we learned again today and as you showed by your 
applause for them, your parents made many for you. 

,... 
I ask you to think one more time about how you got here 

today, to be sitting in the hot sun. (Laughter.) I'm sort of 
sorry I'm in the shade; I ought to be in the sun and you ought to 
be in the shade, since I'm talking. 

But think about t~is. How many of you would be here today 
if it weren't for one or more people in your families -- who were 
reading to you, or telling you stories when you were little; who 
were helping with your homework; who were attending your school 
events, even if they were dog-tired after work; imparting wisdom 
over dinner; working with you to give you chances they didn't 
have; giving you that unconditional love, support and faith that 
says, you are the most important person in the world to me: Your 



parents have worked and sacrificed. If you ask them today, w<;ls 
it worth it, you know what they would say. 

But until you watch your own children grow up, you can't 
really know how proud your parents are of you today, and how sure 
they are that all the sacrifices were more than worth it. No 
matter what else you accomplish in life, and many of you will 
accomplish a very great deal, your children will still matter 
most. We have to l11ake sure that you and they get all the 
benefits of this fabulous modern world and still keep the 
endur1ng gift of your devotion and love . 

. As you journey into the new millennium I wish you success 
and fulfillment at work and with your children. Congratulations, 
good luck and God,bless you. (Applause.) 

* '* '* * '* 

Let me say -- I must say when I was invited to come back and 
teach and I was told all abouUhe food and all the perks of the 
job and then the President said he wasn't serious, I was getting 
into this. (Laughter'.) I've got a good pension, I can work 
pretty cheap. (Laughter.) 

Let me say one thing seriously -- I very much hate that I 
have to go back now but I have -- as you know, we have got a lot 
going on overseas and it's six hours ahead there and I have to 
make a lot of phone calls today and do a lot of work, otherwise I 
WOUldn't leave. I would like to stay here until midnight -- not 
talk until midnight, just stay here until midnight. (Laughter.) 

This has been a wonderful thing for me. I have had a lot 
more fun than you have so far at this, 'I cannot thank you. I'm 
so proud of you. And I like looking out there and seeing your 
faces and your eyes and your self-confidence. And I want you to 
go out and do a great job with your lives. 

Thank you. God bless you. 
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ClintOn Pushes Family Help Plal1 

By SONYA ROSS Associated Press Writer 

GRAMBLING, La. (AP) -- Seeking a balance between 
Americans' work and home life, President Clinton said Sunday 
states could tap unemployment surplus funds for paid leave for 
new parents and federal workers could use sick days to care 
for an ailing family member. 

"We as a nation must find a way to give your generation of 
parents some of that time back," Clinton told 477 graduates of 
Grambling State University, 

"For all of this of this nation's pro-family rhetoric, the hard truth 
is that other countries with advanced economies do a lot more 

• to support working parents than we do. We must think bigger 
and do better." 

The president said the "round-the-world, round-the-clock 
economy" was putting more demands than ever on working 
parents, and a new study by the Council of Economic Advisers 
showed families today are spending an average of 22 fewer 
hours per week togeth'er than families did 30 years ago. 

Clinton directed the Labor Department to develop rules so 
states could use surplus unemployment funds -- which are 
administered by the states -- to pay for leave for parents of 
newborns and adopted children. 

The move comes in response to requests from Maryland, 
Massachusetts, Vermont and Washington. The majority of 
states now have surplus unemployment funds, said White 
House spokesman Barry Toiv. The proposal was expected to 
cost about $60 million, spread over various federal agencies. 
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Federal workers also drew the president's attention. 

He said that while the 1993 federal family leave law has helped 
ease the strain on workers who must care for a sick parent, 
spouse or child, it did not provide relief for those unable to take 
time off without pay. 

"We ought to set a goal that all working Americans can take 
time when they need it to care' for their families, without losing 
the income they need to supporf'their' families," he said. 

As a start, Clinton directed the Office of Personnel 
Management to allow federal employees to use up to 12 weeks 
of accrued sick leave annually to care for a seriously ill family 
member. 

Most federal employees now can take only 13 days of sick 
leave each year for such a need. 

"If every company in America that offers sick leave to its 
workers adopted the same policy we're adopting today, half of 
all the American work force would have this important benefit," 
Clinton said. . 

The family leave law says all employers with 50 or more 
workers must allow up to 12 unpaid weeks off to care for a 
new baby or seriously ill family member. The law also allows 
workers to use sick time and vacation so they can get paid 
during their leave. 

Clinton told the graduates they were successful mainly because 
of their parents' sacrifices. He siogied out the parents of two 
graduates as other parents and families in the stands clustered 
under umbrellas and fanned themselves with programs in the 
heat. . 

Clinton cited his own childhood days beside his grandfather, 
who ran a small community store He also recalled giving that 
'same exposure to his daughter Chelsea: watching her draw 
pictures at a little desk across from his in the Arkansas 
governor's mansion, and set aside time in the evenings sohe 
could eat with her and his wife Hillary. 

"I've been thinking a lot about family lately, and I expect a lot 
of you have," Clinton said. 

Weighing on his mind have been the school shootings in 
Littleton, Colo. and Conyers, Ga., the hate crimes that killed 
James Byrd Jr. in Texas and Matthew Shepard in Wyoming, 
and ethnic cleansing in Bosnia, Rwanda and Kosovo. 

Those events, Clinton said, "force us to confront the need to 
raise our children to respect others who are different from 
themselves. '" It all begins with family, with parents who love 
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their children more than life and faise them to live their dreams." 

The speech was the first of three commencement addresses 
Clinton plans this year on the impact of the nation's booming 
economy. He also is scheduled to address graduates of the Air 
Force Academy on June 2 and the University of Chicago on 
June 12. 
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