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expressed in the rule rather than agency guidance. 

Issue II: Improved Preamble Response to Comments 

HHS has not responded to public comments on a variety of issues. 1bese include incorporation, 
of the program guidance into the rule. conflict of interest concerns with self-referrals, policies' 
regarding dues payments to advocacy groups, and whether the rule addresses the Family 
Executive Order. OM13 staff believe these issues win receive sigruficant public attention and 

http:WASHING.,.ON


I MAR-03-2000 12:20 OFFM/OIRA P.02/12 

(!,.U./QJw;. 

58 FR 5.1735: Monday. October 4, 1993 \. 

EXECUTIVE ORDER #12866: REGULATORY PLANNING AND REVIEW 
September 30, 1993 

The American people deserve a regulatory system that works 

for them, n~t against them: . a regulatory system that protects 

and improves their health, safety, environment, and wen-being 

and improves the perfoJIDance of the economy without imposing 

unacceptable or unreasonable costs on society; regulatory 

policies that recognize· tharthe·pdvate sector and private 

markets are the best engine for economic growth; regulatory 

approaches that respect the role ofState, local,·and tribal 

governments; and regulations that are effective, consistent, 

sensible, and understandable. We do not have such a regulatory 

\". 


system today. 


With this Executive order, the Federal Government begins a 

program to reform and make more efficient the regulatory process. 

The objectives of this Executive order are to enhance planning . 
and coordination with respect to both new and' existing , 
regulations; to rea.ffirmthe primacy ofFederal agencies in the 
regulatory decision-making process; to restore the integrity and 
legitimacy ofregulatory review and oversight; and to make the 
process more accessible and open to the public. In pursuing 
these objectives, the regulatory processshall be conducted so as 
to meet applicable statutory requirements and with due regard to 
the discretion that has been entrusted to [he Federal agencies. 

Accordingly, by the authority vested in me as PreSident by , 
the Constitution and the laws of the United States ofAmerica, it 
is hereby ordered as follows: , .. , 

Section 1. Statement ofRegulatory Philosophy and 
Principles. (a) The RegulatoryPhilosophy.,·federal agencies 
should promulgate only such regulations as aie.~quired.by law, 
are necessary to irit€;:rpret the law, or are made li~cessary by 
compelling public need, such as Jilaterial failures of private 
markets to protect or improve the health and safety of the 
public, the environment, or the well ~being ofthe American 
people. In deciding whether and how to regulate) agencies should 
assess all costs and benefits ofavailable regulatory 
altematives, including the alternative:; of not. regulating. Costs 

http:aie.~quired.by
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impacts. and equity. . 

(6) Each agency shall assess both the costs and the 
benefits ofthe intended regulation and, recognizing that some 
costs and benefits are difficult to quantify, propose or adopt a 
regulation only upon a reasoned determination that the' benefits 
ofthe intended regulation justify its costs., . 

(7)- Each. agency shall base its decisions on the best 
reasonably obtainable SCientific, teclmical, economic, and other 
information concerning the need for, and consequences of, the' 
intended regulation. 

(8) Each agency shall identify and assess alternative fonns 
of regulation and shall, to the extent feasible~ specify 
performance objectives, rather than specifYing the behavior or 
manner ofcompliance that regulated entities must adopt. 

(9) Wherever feasible, agencies shall seek views of 
appropriate State, 10caJ,and tribal officials before imposing 
regulatory requirements that might significantly or uniquely 
affect those governmental entities. Each agency shaH assess the 
effects ofFederal regulations on State, local, and tribal 

.) 	

governments, including specifically the availability ofresources 
to carry out those mandates, and seek to minimize those burdens 
that uniquely or significantly affect such governmental entities, 
consistent with achieving regulatory objectives. In addition, as 
appropriate~ agencies shall seek to hannonize Federal regulatory 
actions with related State~ local, and tribal regulatory and 

. other governmental functions. 

(10) Each agency shall avoid regulations that are 
inconsistent, incompatible, or duplicative with its other 
regulations or those ofother Federal agencies_ 

(11) Each agency shall tailor its regulations to impose the 
least burden on society~ including individuals, businesses Qf 
differing sizes, and other entities (induding sri):all communities 
and governmental entities). consistent wi~h obtaining the 
regulatory objectives. taking into account. among other things, 
and to the extent practicable, the costs ofcumulative 
regulations. 

(12) Each agency shall draft its regulations to be simple 
and easy to understand, with the goal of mhlirnizing the potential. 
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Economic Advisers; (3) the Assistant to the President for 

Economic Policy; (4) the Assistant to the President for Domestic 

Policy; (5)the Assistant to the President for National Security 

Affairs; (6) the Assistant to the President for Science and , 

Teclmology; (7) the.Assistant to the President for Intergovernmental Affairs; (8) the , .. 


Assistant to the President and 
Staff Secretary; (9) the Assistant to the President and Chief of 
Staff to the VicePresidtmt; (10) the Assistant to the President, 
and Counsel to the President; (i 1) the Deputy Assistant to the 
President IDtd Director of the Whhe House Office on Environmental 
Policy; and (12) the Administrator of DlRA, who also shall 
coordinate communications relating to this Executive order among 
the agencies, OMB, the other Advisors., and the Office of the Vice' 
President. 

(b) ftAgency," unless oth~twise indicated t means any 

authority of the United States that is an "agency" under 

44 U.s.C. 3502(1). other than those considered to be independent . 

regulatory agencies, as defined in44 U.S.C. 3502(10). 


(c) IIDirector" means the Director of OMS. 

(d) "Regulation'l or "rule" means an agency statement of 

general applicability and future effect, which the agency intends 

to have the force and effect of law~ that is designed to 

implement, interpret. or prescribe law or policy or to describe 

the procedure or practice requirements ofan agency. It does 

not, however, include: 


(l) Regulations or rules issued in accordance with the 

fonnal rulemakingprovisions of 5 U.S.C. 556, 557; 


(2) Regulations or rules that pertain to a military or' 

foreign affairs function of the United States. other than 

procurement regulations and regulations involving the import or 

export ofnon-defense articles and services; 


(3) Regulations or :rules that are limited to"agency 

organization, management,'or personnel,inatters; or 


(4) Any other category. of regulations exempted by the 

Administrator ofOIRA. 


(e) "Regulatory action" means any substantive action by an 

agency (nonnally published in the Federal Register) that 
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minimum, a regulation identifier number, a brief summary of the 

action, the legal authority for the action, any legal deadline' 

for the action, and the name and telephone number ofa 

knowledgeable agency officiaL Agencies may incorporate the 

information required under 5 U.S.C. 602 and 41 V.S.c. 402 into 

these agendas. 


(c) The ~egulatory P'lan. For pUrPosesofttiis sUbsection, . 

the tenn "agency" or "agencies" shall aiso include those 

considered to be independent regulatory agencies. as defined in 

44 U.S.C. 3502(10). (1) As part of the Unified Regulatory 

Agenda, beginning in 1994, each agency shall prepare a Regulatory 

Plan (plan) of the most important signifi,cant regulatory actions 

that the agency reasonabJy expects to issue in proposed or final 

form in that fiscal year or thereafter. The Plan shall be 

approved personally by the agency head and Shall contain at a 

minimum: 


(A) A statement of the agency's regulatory objectives and 

priorities and how they relate tothe President's priorities; 


(8) A summary ofeach planned significant regulatory action· 
including, to the extent possible, alternatives to he considered 
and preliminary estimates of the anticipated costs and benefits; 

(C) A summary ofthe legal basis for each such action, 
including whether any aspect ofthe action is required by statute 
or court order; 

(D)· A statement of the need for each such action and, if 
applicable, how the action will reduce risks to public health, 
safety, or the environment, as well as how the magnitude ofthe 
risk addressed by the action relates to other risks within the' . 
jurisdiction of the agency; 

(E) The agency's schedule for action, including a statement 
ofany applicable statutory or judicial deadHlles; arid 

(F) The name. address, and telephone number ofa person the 
public may contact for additional information about the planned 
regulatory action. . 

(2) Each agency shall forward its Plan to OIRA by June 1st 
of each year. 
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regulatory techniques, (2) the methods, efficacy, and utility of 
comparative risk assessment in regulatory decis.ion-making, and 
(3) the development of short forms and other streamlined 
regulatory approaches for small businesses and other entities). 
The Working Group shall meet at least quarterly and may meet as a 
whole or in subgroups ofagencies with an interest in particular 
issues or subject areas. .To inform its discussions, lhe Working 
Group may commission analytical studies and reports by OIRA, the 
Administrative Conference of the United, State's, or any other 
agency. ' 

(e) Conferences. The Administrator of OiRA shall meet 

quarterly with representatives of State, local, and tribal 

governments to identify both existing and proposed regulations 

that may uniquely or significantly affect those governmental 

entities. The Administrator ofOIRA shall also convene, from 

time to time, conferences with representatives ofbusinesses, 

nongovernmental organizations. and the public to discuss 

regulatory issues ofcominon concern. 


Sec. 5. Existing,Regulations. In order to reduce the 
, regulatory burden on the American people, their families, their 
commiJnities, their State, local, and tribal governments, and 
their industries; to determine whether regulations promulgated by 
the executive branch of the Federal Government have become 
uJUustified or unnecessary as a result ofchartged circumstances; 
to confinn that regulations are both compatible with each other . 
and not duplicative or inappropriately burdensome in the 
aggregate; to ensure that all regulations are consistent with the 
President's priorities and the principles set forth in this . 
Executive order, within applicable law; and to otherwise improve 
the effectiveness ofexisting regulations: (a) Within 90 days 
of the date of this Executive order. each agency shall submit to . 
arM a program, consiStent with its resources and regulatory 
priorities, under which the agency will periodically review its 
existing significant regulations to detel1l1.ine whether any such 
regulations should be modified or eliminated so as to make the 
agency's regulatory program more effective iti:a<?hieving the 
regulatory objectives. less burdensome, or jn greater alignment 
with the President1s priorities and the principles set forth in 
this Executive order. Any significant regulations selected for. 
review shall be included ih the agency's annUal Plan. The agency 
shall also identify any legislative mandates that reqUire the' 
agency to promulgate or continue to impose regulations that the 
agency believes are unnecessary or outdated by reason ofcha:ngcd . 
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,(3) In addition to adhering to its own rules and procedures 
and to the requirements of the Administrative Procedure Act~ the , 

, , I ' 

Regulatory Flexibility Act, the Paperwork Reduction Act. and 

other applicable law, each agency shaH develop its regulatory , 

actions in atimely fashion and adhere to the following 

procedures with respect to a regulatory action~ 

'," 


(A) Each agency shall provide DIRA, at such times and in 
the mannei specified by the Administrator ofDIRA, with a list of 

•its planned regulatory actions, indicating those which the agency 
believes are significant regulatory actions within the meaning of 
this Executive order. Absent a material change in the 
development of the planned regulatory action) those not, 
designated as significant will not be subject to review under 
this section unless. within 10 working days ofreceipt of the 
list, the Administrator ofDIRA notifies the, agency that OIRA has 
detennined that a planned regulation is a significant regulatory 
action within'the meaning ofthis Executive order. The, 
Administrator of DIRA may waive review ot: any planned regulatory , 
action designated by the agency as significant. in which case the 
agency need not further comply with subsection (a)(3)(B) ot ' 
subseCtion (a)(3)(C) of this section. 

(B) For each matter identified as. or detexmined by-the 
Administrator ofDIRA to be~ a significant regulatory action, the 
issuing agency shall provide to DIRA: ' 

(i) The text of the draft regulatory action, together with 
a reasonably detailed description ofthe need for the regulatory 
action and an explanation ofhow the regulatory action will meet 
that need; and 

(ii) An assessment of the potential costs and benefits of 

the regulatory action, including an explanation ofthe' manner in 

which the regulatory action is consistent with a statutory 
 .'
mandate and, to the extent pexmitted by law,~promotes the 

President's priorities and avoids undue interfer~p:ce with State) 

local, and tribal governments in the exercise oftheir 

governmental functions. 


(C) For those matters identified as, or determined by the 
Administrator of DIRA to be, a significant regulatory action 
within the scope ofsection 3(f)(I), the agency shall also 
provide to OIRA the following additional information developed ,as 

.. 
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in subsections (a)(3)(B) and (C); 

(ii) Identify for the public, in a complete; clear, and 
simple marmer, the substantive changes between the draft 

. submitted to OIRA for review and the action subsequently 

announced; and 


(iii) Identify for the public those changes in the 

regulatory ~ctiofi that were made at the suggestion or 

recommendation of OIRA. 


(F) All information provided to the public by. the agency 

shall be ·in·plain,·understandable language. 


(b) OIRA Responsibilities. The Administrator of OIRA shall 
provide meaningful guidance and oversight so that each agency's 
regulatory actions are consistent with applicable law, the 
President's priorities, and the principles set forth in this· 
Executive order and do not conflict with the policies or actions 
ofanother agency; OIRA shall, to the extent permitted by law, 
adhere to the following guidelines: . 

(1) OIRA may review only actions identified by the agency 

or by OIRA as significant regulatory actions under subsection 

(a)(3)(A) of this section. 


(2) OIRA shall waive review or notify the agency in writing 
of the results of its review within the following time petiods: 

(A) For any notices ofinquixy~ advance notices ofproposed' 
rulemaking~ or other preliminary regulatory actions pr~or to a 
Notice ofPioposed Rulemaking, within 10 working days after the 
date of submission ofthe draft action to OIRA; 

(B) For all other regulatory actions, Within 90 calendar 
days after the date ofsubmission of the infoI1Ilation set forth in 
subsections (a)(3)(B) and (C) of this section,,'.unless alRA has 
previously reviewed .this information and, sinc~ that review, 
thez:e has been no material change in the facts an4 circumstances 
upon which the regulatory action is based, in which case, OIRA 
shall complete its review within 45 days; and 

(C) The review process may·be extended (1) once .by no more 
than 30 calendar days upon the written approval ofthe Director 
and (2) at the request of the agency head. 

P.08/12 

I 


I 

I 



MAR-03-2000 12:23 OFFM/OIRA 

(i) The status ofall regulatory actions, including. if (and 
if so, wheil and by whom) Vice Presidential and Presidential 

. consideration ~as requested; 

. (ii) A notation of all written communications forwarded to 
an issuing agency under subsection (b)(4)(S)(ii) oftrus section; 
and ' 

(iii) The dates and names of individuals involved in aU 
sUDstantive oral communications, including meetings and telephone 
conversations, between OIRA personrtel and any person not employed 
by the executive branch of the Federal Government, and the 
subject matter discussed during such communications. 

(D) After the regulatory actiol'lhas been published in the 
Federal Register or otherwise issued to the public. Or after the 
agency has announced its decision not to publish or issue the 

. regulatory action, OIRA shall make a.vailabl~ to the public all 
documents exchanged between OIRA and the agency during the review 
by OIRA under this section .. 

(5) All information provided to the public by OIRA s~all be 
in plain, understandable language. . 

Sec. 7. ResolutionofConflict$. To the e::-:.!ent permitted 
by law, disagreements or conflicts betWeen or aniong agency heads 

. or between OMS and any agency that cannot be resolved by the 
Administrator of OrRA shall be resolved by the President, or by 
the Vice President acting at the r~uest of the President, with 
the relevant agency head (and, as appropriate, other interested 
government officials). Vice Presidential.and Presidential 
consideration of such disagreements may be initiated only by the 
Director, by the head of the issuing agency, ot by the head ofan . 
agency that has a significant interest in the regulatory action 
at issue. Such review will not be undertaken at the request of. 
other persons, entities, or ttJ,eit agents. '. 

Resolution of such conflicts shall be informed by 
recommendations developed by the Vice President, after 
consultation with the Advisors (and other' executive branch 
officials or personnel whoSe.responsibilities to the Pres!dent.· 
include the subject matter at issue). The development ofthese 
recommendations shall be concluded ,within 60 days after review 
has been requested. ' ' 
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law Or equity by a party against the United States, its agencies· 
or instrumentalities. its officers or ~mployees7 or any other 
person. 

Sec. 11. Revocations. Executive Orders Nos. 12291 and 
12498; all amendments to those Executive orders; all guidelines 
issued under those orders; and any exemptions from those orders 
heretofore granted for any category ofruJe arerevoked. 

WILLIAM J. CLINTON 

THE WHITE HOUSE, 
September 30, 1993. 
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HHS "Gag Rule" 

Background 

On December 28, 1999, HHS submitted for OMB review a final rule revoking the 1988 "gag 
rule" along with revised guidance for Title X clinics. 

The final 1988 "gag rule" interpreted the existing Title X statute as prohibiting Title X clinics 
from providing abortion counseling and referrals. The 1988 rule was never implemented due to 
court challenges. On January 22, 1993, President Clinton issued an Executive Memorandwn 
directing HHS to. issue a new interim final rule suspending the 1988 "gag rule." The HHS final 
rule currently under review would revoke, rather than simply suspend, the 1988 "gag rule." 

The HHS rule is substaIitively identical to the rule in place prior to the 1988 "gag rule." It is very 
general (clinics must provide "a broad,range of acceptable and effective medically approved 
family methods"), but is further clarified in accompanying prograin guidance that allows for 
disclosure of abortion-related information upon request and in a nondirective manner. The rule 
permits clinics to provide referrals fOi" abortioI1 services, but prohibits additional ~ction to secure 
abortion services for a patient. . 

Status of OMB Review 

OMB staff have identified two -issues with the final rule and guidelines: 

·Issue I: Incorporation of Guidance Policy Into Rule 

A large number of comments on both sides (including the American Civil Liberties Union 
(ACLU), the American College of Obstetricians and Gynecologists, legal and public policy 
research firms specializing in reproductive rights, and numerous Planned Parenthood CHnics) 
recommended that HHS incorporate legislative and/orprogram guidance language into the rule. 
Commenters argued that reliance on program guidance leads to less clear and effective policy. 
For example, the Center for Reproductive Law and Policy argued that reissuing the pre-1988 rule 

. wo~ld leave behind "alegacy ofuncertaillty and distrust for both providets,andGtlleir clients." In 
its preamble discussion, HHS states that it resolved many of these issues by publishing the . 
program guidance for comment on June 23, 1993. Publication of this guidance, however, does 
not address the fundamental issue of whether certain interpretations and policies should he 
expressed in th<: rule rather than agency guidance. 

Issue II: ImprClved Preamble Response toCQmments 

HHS has not responded to public comments on a variety of issues. These include incorporation 
of the program guidance into the rule, conflict of interest concerns with seif-rcferrals, policies 
regarding dues payments to advocacy groups, and whether the rule addresses the Family 
Executive Order. OMB staff believe lhes~ jssues will receive significant public attention and 
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have argued that comments on incorporation of guidance and self-referrals particularly deserve 
thoughtful consideration and discussion. 

HHS Response 

HHS staff have responded that they desire flexibility in the future arid are conccmed that it 
. would be difficult to defend incorporating into the rule certain guidance provisions over others. 
Since they believe that reliance on guidance before 1988 worked well, they are not inclined to 
make changes that may create new problems. They ate also concerned that much time has 
elapsed since the proposed ru1e. Accordingly, they advise us that they believe that the legal risk 
of inadequately treating comments may be less than the risks of making substantive policy 
changes this late in the rulemaki11g process. 

Next Steps 

We continue to work with HHS staff on the above concerns. We also anticipate an E.O. 12866 
meeting with advocacy groups in the near future. 

TOTAL P.12 
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For the reasons set out in the preamble. sUbpart A ofpart 59 of title 42~ Code ofFederal 

Regulations, is hereby revised to read as follows: 

PART S9 ~ Grants for Family Planning Services , 


·,>,:'~t 1"lfonrfLtnS r)o " 

Subpari' ~I~S , Project Grants for Family Planning Services, 
'i '~J 	_," '~hglble tD (l,ypi " ' , 

'Se'e. '~')" 0.Qes one apply [I." ' , " 


59..1:' ....1 e,qu1r(1?o-WfultJprograms do these regulations apply? 

59~2!J::.t procerlEfefimii~ns:' ' , ' :" , .' , 

59.3 ,t',erial? _~o is eligible to apply for a family 'planning sen'lces grant? 

59:;rU'.ltC.l:t~(.l:f61J} tloePone apply for a family planning services grant? '_ ' " 

595\C.~ J:mrul)WffiIFtl[9.'b.ir~ents must be met by a family planning project? " ' 

59.6 	 ' ',':' ft)"?l\VfU(i'Pt1>cedures apply (0 assure the suitability of informational and educational 

" "" ilj-iiteniii? ' ' 
59.7 	 What criteria vvill the Department ofHeaItband HUman Services use to decide 

which family planning services projects to fund and in what amount? 
59.8 	 Hovv is a grant awarded? 
59.9 	 For what purposes ,may grant funds be used? 
59.10 \Vhat other HHS:regulations apply to grants under this subpart? 

59.l1 Confidentiality. 

59.12 	 'Additional conditions. 

Subpart B -, 	[R~served] 

Subpart C -Grantsfor Family Planning SerVice Tl1lining 

59.201 , Applicability. 
59.202 	 DcfWtions. 
59.203 	 Eligibility. 
59.204 Applicationfora grant. '. , 

,59.205 Project requirements. 
59.206 	 Evaluation and grant award. 
50.207 	 Payments. 
59.208 Use ofproject funds. ., 

. 59209 Civil rights. , ' 
59.210 	 Inventions or discoveries " 
59.211 	 Publications and copyright. 
59.212 Grantee accountability. 

59.2i3 [ReSerVed] . 

59.214 . Additional conditions. , 
59.215 	 Applicability of45 CF~part 74. 

AUTHORITY; 42 U~S.C. 300a-4. 
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, , Subpart A· Project Grants for Family Planning Services 

Sec. 
59.1 To what programs do these~gulations apply? 
59.2 . DefmitioDS. ", "> 

59.3 Who is eli~bl~to'apply for a fiunilyplanning service~ grant? 
59.4 

. ·59.5 
. Howdoes,one_~ly.for a family planning services grant? . 

" . , ,'~ "J' ~.If,.t,'c..l~ :" ~. " ' 

WhatreqUirements muSt be met by a family planningproject7 . 
59.6 ~t p,r~W:lr~~~~ly to assure the suitability of informational and.educational 

. . material?' :."." •.... . . . 
59.7' ·What crjteria will the DepartmentofHealth and Hum~Services Use to decide 

.whiCh family planning seIYicesprojects to fund and in what amount? . . 
59.8 Row is a grant;a~arded? 
59.9 For what purposes may grant funds be used? . . . 
59.10 . What other HHS regulations 'appJy to grants undu this subpart? 
59.11 Confidentiality. 
59.12 . Additional conditions., 

§ 59.1 To what,p!ograrils do these regulations apply? 

The regulations ofthis subpart are applicable,to the award ofgrants under sec:tion 1001 of' 

. the Public Health Service Act (42 U.S.C. 300)to assist in the establishment and o~ration of 

'--' 

voluntary faIJijIy planning projects~ These projects shall consist ofme educational, 


. , 

, comprehensive medical, and sOcial services necessary .to aid individuals to determine freelytbe 

number and spacing oftheir children. 

§59.2 Definitions . 

. As used in this subpart: . 

,"Act''' meansthe Public Health Service Act, as amended .. 

. . - . . . .. 
"Family" means a social unit composed ofone ,person, or two or more persons living 

together, as a household. 

"Lowincome family"" means a family whose total. annual income does not exceed 100 

.percent ofthe most recent Poverty Guidelines issued pursuant to 42 U.S.C. 9902(2). "Low­

incom.e fanllly" also includes members of families whose annual f~ly i~come e~c~edS this 

o 
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amoUnt, but who, as determined by the project director, ~e unable, for good reasons, to pay for 
.' " ' . 

(amily planning services. For example, unemancipated minors who -wish to receive services on a· 

. confidential basis must be considered;'<fBtt1M"Basis ofthett own resomces. 

"Nonprofit," as app1ied'lio:janyt~nSaierigency, ins'titutiOIi.,or organization; means that no 

part ofthe~ty's net eainJ.llgs'lkRefitt611iila~~iaWfuny benefit, anyprivate shareholder or 

individual. 

"Secretary" means the Se~ta.IY:'~f'He'~ili ~d HWn.an: ServiCes and any other officer or 

.. employee oftlie Department ofHcalth and Human Services to. whom the authority involv~ has 

been delegated. 

"State" includes, in addition to the several States, the District of Columbia. Guam, the· 

Commonwealth ofPuerto Rico,th~ Northern Mariana Islands, the U.S.Virgin Islands, American 

Samoa, the U.S. Outlying Islands (Midway, Wake~ et aL), the Marshall Islands, the Federated 

. States ofMicronesia and tbe Republic of Palau. 


&59.3 Who is eligible tQ apply fo~ a family planning services grant? 

, 

Any public or nonprofit pri~ entity· in a State. may apply for a grant under this subpart. 

§59.4 How does one applv for a family planning ser:xices grant? 

(a) .Applicationfor a grant ~er this subpart shaUbe made on an authorized form. 

(b) An individual authorized to act for the applicant and to assume on behalf ofthe 
.. '" 

applicant the obligations imposed by the t~ arid conditions ofthe grant, including the . 

regulations of-this subp~ must sign the application. 

.. . (c) , The application shall.contain - . 

(1) A descriptioI1., satisfactory to the·Secretary, of the project and how it will meet the 

. requirements ofthis subpart; 

o 
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DRAFT. 
handicapping c6Jldition, age, sex. number ofpregnancies, or marital status. 

(5) Not provide orpromote or. encourage abortion as a method offamily planning. 'A, 

regarding: (A) Prenata/ care and delivery;.thecrtt" )"'1X' xx or XXI agent·. :\ 

(B) Infant care, fosler care, .or adoption; and 

(C) Pregnancy;termination:. . 

Jfrequested to provide such information and cOunseling. provide neutral, factual information. 

cepand nondirective counselingt:a ~l on re'fU:!:r~a~h ofthe ~ptio~.r
for any options that the pregnant woman indicates that s.he does not wish to receiv~ informatio 

. , . .". 

and couns~lingabout.r, . .' . 

, .. \j:i) E>=re ihat~ojei:tfoiuls' ntJ/.sedfor. and;",ject aCtivities;". separ~e and 

distinct from, any non-ririe X activille grantee that prO'\1ide or promote or e72ccnuage 

abortion as method offamily pl 

(6) Provide that priority'in the provision of services will be given to'persons from 

(7) .F'rovide t~1 no charge will be made for services provided to any persons from a 

low-income family except, to the extentthat paym~t will be made by a third party (including a 

govenunent agency) which is authorized to or.is under legal obligation to pay this charge.­

,(8) Pro~lde that ~geswill be ~e for services to persons other ~an those from 

low-income families i~"accordance with a schedule ofdiscounts·based on ability to pay. except
"" ' . . .. 

that charges to persons fr~m families· whose annual income exceeds 250 percent ofthe Jevels set 

forthiit the most recentPoverty Guidelines issued pursuant to 42 U.S;C. 9902(2) will be made in 

o 
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. " . 

A budget and justification ofthe· amount ofgrant funds requested;(2) 
. . '.• . I 

(3) A deScription of the standa%dS and qualifications which will be required fQf all 
. , 

personnel and for aIlfaCititieS to be used by the project; and 

'" (4) . Such other pertinent information as the Secretary ,may requITe. 
. . , ' 

§59.5 What requirements must be metby a·family,planning project? 

(a) Each project supporte'n.lrider this part must: 

(1) , Provide a broad range ofacceptable and effective medically appro~ed family 

planning methods (including naruru family planning methods) and: services (including ~~rtility 

services and services for adolescents). Ifan organization offers only a single methOd of family 
I' .' . . 

planning', it may participate as part ofa project as long as the entire project offers a broad range 

cffamily planning services .. 

(2) Provide 'services 'without subjecting individuals to any ooercion toacoepfservices 

or ~·employ or not to employ any particular methods offamiJy planning..Aooeptanoe of . 

. services must be solely on a voluntary basis and may. not be made a prereqwsite to eligibility for. 

or receipt of. any other services, assistance from or participation in an)'.. other program of the 

applicant. JJ 

(3) Provide services in a manner which protects the dignity· ofthe individual..· 

.(4) ProVide services without regard to religion, race) color, national origin. 

,- r 

lfSection 205 ofPub.L: 94-63 states: "Any (1) officer on~IIlployee of the United States, (2) 
officer or employee ofany State, political subdivision of a State, or any other entity; whlcb 
administers or supervises the ad.mi.nistration ofany program receiving F ederal:finaricial 
assistance, or (3) person who receives,.under any program receiving Federal assistance, 

',compensation for services. who coerces or endeavors to coerce any person rOundergo an . 
abortion or sterilization procedure by threatening such person with the loss of, or disqualification 
for. the receipt of; any benefit or service under a program receiViIig Federal financial assistance 
. shall be fmed not more than $~ ,000 or imprisoned for not more than one year~ or both. " 

o 
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accordance WitJ.t a SChedule of fees < designed to recover the reasonable cost<of~ovicijng services. 

(9) Ifa third party (including a Government agency) is<authorized or legally obligated 

to pay for ~ce~ all reasonable efforts must be made to obtain the third-party payment without 

application ofany discounts. Where the cost ofservices is .to be rennbUrsed under title XIX, Xx. 

or XXI of the Social Security Act, a written agreement with the 'titleXrx, XX or XXI agency is 

required. 

(lO)(i) Provide that ifan application relates to consolidation of service areas or health 
, 

resources onNould othetW'ise affect ~e operationsoflocal or regional entities, the applicant must 
;. , . . 

document that these entities have been given> to the maximum feasible extent, an opportunity to < 

participate in the development ofthe application. Local and regional entities include existing or 

potential subgranteeswhich have previously provided or propose to provide family planning 

services to the area proposed to be served by the applicant. 

(ii) Provide an opportilnity for maximum participation by existing or potential subgrantees in 

< the ongoing policy decisionmaking of the project. 


, (11) P~Vide for an Advisory Committee as required by §59.6. 


(b) In addition to the ~uirements ofparagraph (a) of this' section.. each project must' meet < 

each of the follo\lling requirements unless the Secretary determines that the project has 
, ." 

< < 

established good ca~ for its omis~ion. Each projcct muSt: 

(l) Provide for medical services related to family planning (including physician's 

consultation, examil).ation preScription, and continuing supervision. laboratory examination,. 

contraceptive supplies). and necessary referral to other medical facilities when medicallr 

indicated, and provide for the effective usage ,of contraceptive devices and practices. 

(2) Provide for social services related to family piaiming,incIuding counseling, 

o 
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~eferral to and from ofuer social and medical services agencies. and any ancillary services which 

may be necessary to faciIitate~linicatteridance~J 

(3) Provide for informational and educational programs designed to- . 

(i) Achieve'com~unity understanding of the objectives ofthe program; 

...(ii) Info:n:it the community ofthe availability ofservices; and:W~®Qllit} 

(ill) Promote continuedparttcipation in the project by persons to whom family 

plamring services may be beneficial. 


(4). Provide for orientation mdin-service training for all project personnel. 


(5) Provide seTvices without the imposition ofany durational residency' requirement 

~r requirement that the patient be referred by a physician~ 
. " ,. ' 

(6) ProVidetlUrt family planning medic~ services Will beperfonned under the 

. direction ofa physidan with special training or experience in family planning . 

. (7). Prov~de that all services purchased for project .participants will be authorized by 

. ' 

the project director or his designee on the project staff 

(8)' .Provide for coordination and use ofreferral arrangements with other prOVIders of 
, . . ' 

health care servic~s, local health and w~fare departments. hospitals, voluntary ag~cies> and· 


health. services projects supported.by other federal programs. 


(9) Provide thatiffamily planning services are provide.d by contract or other similar 

arrangements with.actual providers of services, services will be provided in accordance with a 

plan which .establishes rates and method ofpayment f~r medi~ care. These payments must be 

made under agreements with a schedule ofrates and payment p~ocedures maintained by~e 

grantee. The grantee must be prepared to substantiate. that these r:ates are reasonable and' 

ne;cessary. 

o 

.... 
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(10) , Provide, to the maximum feasible extent~ an opportuI1lty for participation in the , 

development, implementa.tion~ and evaluation ofthe project by persOnS broadly representative of 

all significant elements of the popUlation to be served, and by others in the commUnity 
. , 

knowledgeable about the: co~unity's needS for family planning services. ' ' 

§59.6 What procedures apply to assure the suitability ofinformational and educational 

. material? 

(a) A grant under this 'section may be made'only upon assurance satisfactory to the 
" ­

- Secretary that th~ project shall provide for the 'reView and approval of informational and 

educational materials developed or made availilble und~ the: project by an A4visory Committee 
, . ' 

. prior to theii distribution, to assure that the materials are stiitablefor the population or 

.commUDity to which they are to be made available and the purposes Of title X of the Act. The 

project shall notdissem.inate anysucb materiais which are not approved by the Advisory 
, . a • 

Committee. 

(b) The Advisory Committee referred tc) in: paragraph (a) ofthis section shall'be 

established as follows: 
" 

(1) Size. The Cormninee shall consist of no fewer ,than five but not more.than nine 

members. except that this provision may be waived by the Secretary for good cause shown. 
.' ' 

(2)' Composition. -The Committee sh8l1 include individuals b~oadJy representative (in 

terms of demagnpbic factors sucbas race, color, nationaI origin, handicapped condition, sex, 

and age) ofthe population or community for which the materials are intended. 
. . . , 

(3) Function. In revitwmg m.aterials, the Ad~sory Committee shall: 

(i) Consider the educational and cultural backgrounds of individuals to whom the 


. matenals are addreSSed; , 


.. ' . 
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, (ii) Consider the standards ofthe 'population or. community to be served with respect . . 

to such materiais: 

(iii) Review the contentofthe material to assure that the information is factually 


correct; 


(iv) Determine whether the material is sUitable for the population or community to 

. which is to be made available; and 

(v) . EstabHsh a written Iecord ofi~detaminations. 
.' , I 

§59.7 What criteria wiII the Departtrient ofHealth and Human Services use to decide 
, 

. which famiIyplanning serviCes projects to fund and in what amount? . ' 

(a) . Within the limits of funds available for these'puzposes, the SecretarY may award 

grants for the e$blishment and operation oftho~e projects which will in the Department's 
, . 

judgment best promote the purposes of section 1001 of the Act, taking into account: 

(l) The number ofpatients, and, in particular, the number onow-income patients to 

be served; 

(2) The extent to which family plannmg serviceS are'neededlocally; 

(3) The relative'need of the applieant; 

. (4) ,The capacity ofthe appjicantio make rapid andeifective u~eof~e federal 


assistance; 


(5) The adequacy of the applicantis facilities and staff; . . 


. (6) The relative availability ofn6~~federa1 resources within the co~munity to be 


served and the degree to which those Tesourc~~ are committed to the project; ~d ' 


(7) . The degree to which theprojeclplan adequately provides for the requirements set 

forth in thes~ regulations. 
,," 

" 

., . 
. '.' 

.:: . . . ' 
." . 
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(b) .The Secrewyshall dete~ine the amount ofany award' on the basis ~fhis. 

estimate of the sum necessary for the performance of the project. No grant maybe made.for less 

than 90 percent ofthe project's costs. as so estimated, unless the gr3nt is to be made for a project 

,w,hich was supponed. under section 1001) fur less than 90 peicent ofi~ coSts in fiscal year 1975. 
. . 

In that case, the grant shall not be for less than the percentage ofcosts covered by the grant in . 


fiscal year 19.75. 


(c) No grant may be made for an ~ount equal to 100 percent for the 'projects 

. estimated costs. 


§59.8 How is a grant awarded? 


(a) The notice ofgxant award specifies how long HHS intends to sUpport the project 

vvithout requiring the project to recompete for furids. This period;c~led the project period, will. 

usually be for three to five years. 

(b) Generally the grant will 'initially be for one year and subsequent continUation 
, .' ,- . , 

awards win also be for one year at a tiine. A grantee muSt submit a separate applicanonto have 
. " ' 

.. the support continued for each subsequent y~ar. Decisions regarding continuation 'awards ~d . 

. ,'the funding le'velof such aWards will.be made after consideration 'of such f~ors as ,the gra'n~ce's '. 

progress and m~gement practices, and the availability offunds. In all cases, continuation 
. '. " , " . . 

awards require a determinati~n by HHS that c~ntinued nmding,is in the best 'intereSt of the 


government. 


(c) Neither the approval ofany application nor the' awar~ofany grant commits or 


obligates the United States in any way to make any.additional, su.Pplemental, continuation; or . 


. other award with resPect to any approved application or portion of an approved application. 

§59.9 For what pUrpOse may,grant furids be'used? 

o 



IMAR-0~-00 19,19 FROM,OHHS OS loa EX SEC, 10,2029907203 'PAGE 12/14 

Any fundsgrailted under this subpart ,shall·be expended solely for ,the purpose for which 
- . . . '., 

the funds were granted in accordance with the approved application and budget, the regUlations 

, '. 
ofthis subpart. the renns and conditions of the award, and the applicable cost principles 

. prescribed in 45 c~ Part 74 or Pan 92, as applicable. 

i', .. · " §S9.10 What other HHS regulations apply to grants, under this subpart? 

Attention is drawn t~ the followIDg HHS Department-wide ~Iations whiCh apply to 

gr3nts under this subpart. These include: 

37 CPR Part 401-Rights to inventions made by nonprofit organizations and small busi;ness finns, 
, , f'" . 

. under government grants, contracts, ,and cooperative agre~ents . 


42CFR Part 50; SubPartD - Public Health Service grant appeals procedure 
. . ' 

:45 CFR Part ~6 - Procedures ofthe Departrriental Grant Appeals Board 

45 CFR p~ 74.- Uniformadn:.tinistrative requirements for-awards. and subawards to institutions 

ofhigher education; hospitalS" other nonprofit organizations, and c~mmer'cia1 

or~izations; and certain grants and agreements with states, local governments 

and Indian tribal governments '.,. 

45 CFR Part 80 - Nondiscrimination under programs receiving Federal assistance through the 
• .•j ~ , 

". Department ofHea1th and Human Services effectuation ofTitle VI of the Civil \ 

Rights Act of 1964 \ 

45 CFR Part81- Pl17ctice and procedure for"hearings underPart 80 ofthis Title 

45 CFR Part 84:' Nondiscrimination on the b~i,sofhandicap in programs and activities 

receiving or benefitting ,from Federal financial assistance 

. 45 CFR. Part 91 -Nondiscriminaiionon the biakis ofage in HHS programs or activitiesreceiVing 

Federal financial assistance .: 
... 

. ..' 

.' " 

.,' ,,:' 

." ," .. 
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. . '. " . 

45CFR Part 92 .. Urrlfonn administrative .requirements for grants and cooperative agrCements to 

state and local governments 

... ' ·§59~11 Confidentiality, 


" '.{JI"' ,i.'" ~.All information as to personal'facts and circumstances obtained by the project staff about. 

'" . 

~,;' individuals receiving services must be held confidential and must not be disclosed withOut. the 
; 1 '. • 

1 " : 

.;,'; ./intUY.i);l.ual1s c~nsent. extept as may be necessary to provide services to the patieIrt· or as required
. . . . 

. . , . . . 

'by law, with appropriaresafeguards for confidentiality. OtherwiSe~information may be disclosed 

only in.summary, statistical, or other form Which does not identify particlilar individu$. 

§59.12 Additional conditions. . 

The Secretary may. with respect to any· grarlt, impose additional conditions prior to or at 
. ,'" 

. the time of any award, when in the Department's judgment these conditionS are necessary to . 
, , 


. ." . 


, assure or protect advancement of the approved progtam, the interests ofpublic health, or the 


proper use ofgrant funds. 


.,'. , 


, ~ .... 

." .,v 

, ...... . 
. "",: ,":'.' . 
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',DRAFT 
'4 

. handi~~p~g coi.dition, age, sex, number ofpregnancie.,ormaritai status. . 

(5) Noiprovick.or promote or encour~ge abortio;' as a method offamz1y planning. A 
.... \ ...~........l. ' 


, ' 

, project must: 

(i) O#f'i:RJJf.~ftrtt women th~ ,!ppo~tunfty to. be provided information and couns~ling 

(C) Pregnancy tei7nination. I 

lfreguested to provide such information·aru/counseling. pro'Vidineutral;[actutll information .. 
,". . . 

and nondirecCive counseling: andappr.opriate referral on request, ()n~ach ofthe options. excepT 

for any options thai the pregnant woman indicares thal sM does not Wish to receive i"'!formation 

and counseling apour. 

(ti) Ensure tha, project funds are not usedfor~ ~proje~r activities a,:e separate and 

disrincrjrom. any non-rirIe X ticriviriesofthe granree that provide orpromote or encourage 

abortion as merhod offaMily planning. 

(6) Provide that priority in the pra'\-isionofservices will be given to persons from 
. ! . ' . 

low-income families. 

(7). . Pr~vide tbatno charge Will be'made for services provided to any persons from a 

, low~mcame family.except to the extent that payment Will be made by a third parry (including a 

. government agency) which is authorized to or is under leg~l ~bligaticm to pay thisch~e. 

. (8)' Provide that charges will be made for services to perSon~other than those from' 

iow-income families in accordance with a schedule ofdiscounts based on ability to pay. exeept 

that charges to perso~ from families whose annual inc01ne exc~eds 250 per~~ ofthe levels set 

/. 
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Billing Code: 4160-M 

DEPARTMENT OF HEALTH AND HUMAN SERVICES 


Office of Public Health and Science 


42 CFR Part 59 


RIN: 0937-AAOO 


. Provision of Abortion-Related Services in Family Planning Services Projects 

AGENCY: Office of Population Affairs, OPHS, DHHS. 

ACTION: Finalrules. 

SUMMARY: The rules issued below revise the regulations that apply to 'grantees under the 

federal family planning program by readopting th~ regulations that applied to'the program prior 

to February 2, 1988. Several technical changes to the regulations are also made to remove andlor 

update obsolete rt:gulatory references. The effect of the revision made by the rules below is to 

revoke the compliance standards, promulgated in 1988 and popularly mown as the "Gag Rule,~' 

that restricted family planning grantees from providing abortion-related information in their 

grant-funded projects. 

DATE: These rules are effective'[INSERT DATE OF PUBLICATION IN THE FEDERAL REGISTER]. 

FOR FURTHER INFORMATION CONTACT: Denese O. Shervington, Office of Population 

Affairs, (301) 594-4001 

SUPPLEMENTARY INFORMATION: The Secretary bfHealth and Human Services issues 

below regulations establishing requirements for recipients of family planning services grants 

. 	under section 1001 ofthe Public Health Service Act, 42 U.S.C. 300. The rules below adopt, with 

minor technical amendments, the regulations proposed for public cOmlnent on February 5, 1993, 

1 




at 58 FR 7464. They accordingly revoke the compliance standards, known as the "Gag Rule," 

promulgated on February 2, 1988. 

By notice publishe~ elsewhere in this issue of the Federal Register, the Department is 

separately acting to reinstitute, with minor changes, the policies and interpretations of the statute 

relating to the provision ofabortion-related infonnation and services that applied to grantees prior 

to the issuance of the Gag Rule. The Secretary had previously proposed reinstituting these 

policies and interpretations in the notice ofFebruary 5, 1993 and requested public comment on 

this proposed action; the public comment period was subsequently reopened by notice ofJune 23, 

1993, 58 FR 34024. 
, 

I. Background. In 1988, the Secretary ofHealth and Human Services issued rules, 

widely known as the "Gag Rule," which substantially revised the longstanding policies and 

interpretations defining what abortion-related activities were permissible under Title X's statutory 

limitation on abortion services. That statutory limitation, section 1008 (42 U.S.C. 300a-6), 

provides that "[nlone of the funds appropriated under this title shall be used in programs where 

abortion is a ~ethod of family planning." The rules issueq on February 2, 1988 (53 FR 2922) set 

out detailed requirements that (1) restricted ~he provision to Title X clients ofnondirective 

counseling on all pregnancy options and referral to abortion providers on request, (2) required 

physical and financial separation of abortion-related activities from Title X project activities, and 

(3) prohibited Title X projects from engaging in activities that encourage, promote, or advocate 

abortion. 	 These requirements are presently codified principally at 42 CFR§§ 59.7 - 59.10. 

The February 2, 1988 "Gag Rule" was extremely controversial: the proposed rule's 
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generated approximately 75,000 public comments, many of which were negative.' 53 FR 2922. 

The rules were subsequently challenged in several district courts by a variety of providers, 

provider organizations, and others. Although the requirements embodied in the Gag Rule were 

upheld by the Supreme Court in 1991 as a permissible construction of section 1008, the rules 

continued to be a source of controversy, with the provider and medical communities litigating 

after 1991' to prevent enforcement of the rules. Following his inauguration in 1993, President 

Clinton ordered the Secretary to suspend the rules and initiate a new rulemaking: 

The Gag Rule endangers women's lives and health by preventing them from receiving 
complete and accurate medical information and interferes with the doctor-patient 
relationship by prohibiting information that medical professionals are otherwise ethically 
and legally required to provide to their patients. Furthermore, the Gag Rule contravenes 
the clear intent ofa majority, of the members of both the United States Senate and House 
of Representatives, which twice passed legislation to block the Gag Rule's enforcement 
but' failed to override Presidential vetoes. 

F or these reasons, you have informed me that you will suspend the Gag Rule pending the' 
promulgation of new regulations in accordance with the "notice and comment" 
procedures of the Administrative Procedure Act. I hereby direct you to take that action as 
soon as possible. I further direct that, within 30 days, you publish in the Federal Register 
new proposed regulations for public comment. 

Presidential Memorandum of January 22, 1993, published at 58 FR 7455 (February 5, 1993). 

T?e Secretary subsequently suspended the 1988 rules on February 5, 1993 (58 FR 7462) and 

issued proposed rules for public comment (58 FR 7464). 

The notice ofproposed rulemaking proposed to revise the program regulations by 

readopting the program regulations as they existed prior to the adoption of the Gag Rule, which 

would have the effect of revoking the Gag Rule. It also proposed that the policies and 

interpretations in effect prior to the issuance of the Gag Rule be reinstated, both in substance and 
) 

in form. As noted in the proposed rules, these policies and interpretations, which had been in 
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effect for a considerable time prior to 1988, were set out largely "in the 1981 Family Planning 

G.uidelines and in individual policy interpretations." 58 FR 7464. The pre-1988 interpretations 

had been developed during the 1970's and early 1980's in response to questions arising out of the 

Department's initial interpretation that section 1008 not only prohibited Title X projects from 

performing or providing abortions, but also prohibited actions by Title X projects that "promoted 

or encouraged" abortion as a method offamily planning. Over time, questions were raised, and 

answered in a series oflegal opinions, as to whether particular actions would violate the statute 
, , ' 

by promoting or encouraging abortion as a method of family planning. As summarized in the ' 

proposed rules, the answers that were developed were generally as follows: 

Title X projects [are] required, in the event of an unplanned pregnancy and where the 
patient requests such action, to provide nondirective counseling to the patient on all 
options relating to her pregnancy, including abortion, and to refer her for abortion, if that 
is the option she selects. However, consistent with the long-standing Departmental 
interpretation of the statute, Title X projects [are] not ... permitted to promote or 
encourage abortion as a method of family planning, such as by engaging in pro-choice 
litigation or lobbying activities. Title X projects [are] also ... required to maintain a 
separation (that is more than a mere exercise in bookkeeping) of their project activities 
from any activities that promote or encourage abortion as a method of family planning. 

Id.. By notice dated June 23, 1993 (58 FR 34024), the Secretary made available for public 

comment a detailed exposition of the prior policies and interpretations. 
. ' 

In the public comment periods, the Secretary.received-146.comments, virtually all of 

which concerned the proposed policies and interpretations rather than the proposed regulations ' 

themselves. Approximately one-third of these opposed the proposed policies and interpretatjons 

on various grounds; most of these comments were from individuals who, in general, were 

opposed to any change to the Gag Rule. The remainder of the public comments, most of which' 

. ' , 

were from providers and other health organizations, generally supported the reinstatement of the 
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prior policies and interpretations, although a ilUmber of these comments suggested that they be 


modified in various respects .. The·public comments and the Secretary's response thereto are 


summarized below. 


II. Public comment and Departmental response. The public comment generally 

..focused on a few issues raised by the rulemaking; As noted above, these comments generally 

pertained to the proposed policies and interpretations rather than to the proposed regulatory 

language itself. The policies and interpretations are not (and were never proposed to be) part of 

the regulations themselves, and are seen by the Department as essentially separate and severable 

,­
from the revisions to the Title X regulation, the purpose of which is to revoke the Gag Rule. 

However, the necessity to respond to the public c0lll11?-ent dictates that we address the concerns 

raised by :the public comment in this document. Accordingly, the comments on the issues raised 

in the rulemaking are summarized below,· and the Secretary's response thereto is provided. 
\. 

A. Lack of a rational basis to,revoke the Gag Rule: necessity for continuation of the\ 

Gag Rule. Most of the comments in opposition to the. proposed rules came from individuals, and 

most objected to the proposed revocation of the Gag Rule on the ground that abortion is wrong or 

that tax dollars should not be used to provide abortion services of any kind. Several comments .. . 

alsoo?jected that the Secretary had no rational basis for revoking the Gag Rule, as it had never 

. gone into operation. For example, a comment signed by fifteen members of Congress argued 
1 

that -­

HHS intends to discard the February 2, 1988 regulations in their entirety ... regardless of 
whether any particular. portion was the subject ofcourt challenge or legislative action. * 
* * We believe the rejection of the 1988 rule is precipitous and that each portion of the 
1988 regulations must be reviewed on its merits and justification provided in any final 
regulations as to why the 1988 clarifications were or were not maintained in a new rule. 
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With respect to the comments objecting to the revocation of the Gag Rule or the use of 

tax dollars for abortion on moral grounds, the Secretary notes that, under the interpretations 

adopted in conjunction with the regulations below, the funding of abortion or activities that 

promote or encourage abortion with Title X funds has been and will continue to be prohibited. 

Rather, what changes under the interpretations reinstated in conjunction with the regulations ., 

below is which activities are considered to "promote or encourage"'abortion. In contrast to the 

position taken under,the Gag Rule, under the present view (which was also the Department's 

view of the statute prior to 1988); the provision of neutral and factual information about abortion 

is not considered to promote 0: encourage abortion as a method of family planning. Thus, the 

basic statutory interpretation underlying both the Gag Rule and the specific policies that 

governed the Title X program prior to 1988 -- that section 1008 prohibits activities that promote 

or encourage abortion as a method of family planning -- remains unchanged. ' 

With respect to the contentions that the Secretary lacks a rational basis for revoking the 

Gag Rule and that it must justify each separate part ofthe Gag Rule that it is discarding, we do ' , . 

not agree that either contention is sound. Both the pre-1988 interpretations of the statute and the 

revised interpretation of the statute embodied in the Gag Rule are legally supportable; they . 

represent different points on the spectrum of what is legal and, thus, both represent a permissible 

exercise ofadmini strative discretion .. The crucial difference between the two options is one of 

experience. Because ofongoing litigation, the Gag Rule was never implemented on a natioQ.: 

wide basis, so thatits proponents can point to no evidence that it can and will work operationally 

on a national baSis in the Title X program. The policies and interpretations reinstituted in 

conjunction with the regulations below, on the other hand, have been used by the program for 
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virtually its entire history; indeed, they have been in effect during the pendency of this 

rulemaking. Both the program managers and the Title X grantee community are ~ell-versed in 

the policies that are r~instituted in connection with this rulemaking, and the grantees have in the 

past generally been able to operate in compliance with them. Further, as evidenced by the public 

comment received, the reinstituted policies and interpretations are generally acceptable to t,he 

grantee community, in contrast to the compliance standards in the Gag Rule, which were 

generally unacceptable to the grantee ~ommunity. This factor likewise favors their adoption, as 

it suggests a far greater likelihood of voluntary compliance by grantees ..Finally, the suggestion 

that the Gag Rule provisil?ns should be accepted or rejected separately.is rejected as unsound. 

The provisions of the Gag Rule were an interrelated set of requirements that depended on several 

underlying assumptions about how the Title X program should work; 'moreover~ they depended 

in part on several definitions that applied to all the major provisions of the Gag Rule. See, in this 

regard, 53 FR 2923,2925; see also, the discussion of definitions at 53 FR 2926-2927. The 

suggestion that the Gag Rule policies be cc;msidered and accepted or rejected seriatim is thus 

impractical and is rejected. 

B. Failure to comply with the Administrative Procedure Act; vagueness of standards. 

A number ofcomments, from both proponents ofand opponents to the proposed rules, objected 

. to the failure to publish the actual policies and interpretations as part of the proposed rule on the, 

ground that this violated the public comment requirements of the Administrative Procedure Act 

(APA); several comments argued that it was impossible to comment on policies that had never 

been published. A related criticism was that several of the interpretations described in the 

preamble to the notice of proposed rulemaking, particularly the interpretation'relating to physical 
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separation, were too vague. I . 

The Secretary agreed that the provision of further information on the specific details of 

the pre-1988 policies and interpretations would promote more helpful public comment. 

Accordingly, by notice dated June 23, 1993 (58 FR 34024), the Department made available on 

request a summary of the policies and interpretations in existence prior to 1988. The June notice 

also extended the public comment period for 45 days, to permit further substantive comment on 

the prior/policies and interpretations. Over a third of the public comments,including the 

majorily of the comments from individuals, were receiveddurin~ the re-opened comment period. 

·The.Secretary has thus addressed the basic concern about notice of the content of the 

interpretations expressed by these comments. 

The Secretary views this ·final rule, which revokes the Gag Rule, as separate and 

severable from the Notice, which summarizes theDepartment's interpretations of section 1008 of 

the Public Health Service Act, also being published in this edition of the Federal Register. The 

primary purpose of this rulemaking is to revoke the Gag Rule. This has been done by publishing, 

after notice ·and comment, a revision of the Title X regulations that excludes the provisions added 

by the Gag Rule. The policies and interpretations set out in the Notice are. being sent out in order 

to clarify for the affected public the Department's view ofthe statute and· its operation in 

. .. 
practical terms, and because so much of the public comment received was directed at the policies 

and interpretations rather than at the revision of the regulation itself. They are, however, noL 

central to the rulemaking action being taken, which is the revocation of the Gag Rule. Indeed, 

were the policies set forth in the Notice to be challenged and to be struck down, it is our view 

that the Title Xprogram could still be administered under the rules below in compliance with the 
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statute, in that grantees would be prohibited by § 59.5(a)(5)below from providing abortions as 

part of the Title X family planning project. Such an outcome would be consistent with a 

permissible, if not the best, interpretation of the statute . 

. The Secretary does not agree that the Department is required to set out the policies and 

interpretations in the regulations promulgated below and accordingly has not accept~d the 

comments suggesting t~at it do so~ As noted above, the interpretations themselves were 

developed in the classic way in which statutory 'interpretations are done: that i,s, they have 

generally been developed in legal opinions written to answer questions about how the statutory 
. ­

. prohibition, as initially interpreted by the Department, applied to particular situations. This is 

not an unusual approach within the program as a whole: interpretive guidance has been provided 

on a number of issues (~, fee schedules, use ofcertain methods) over the years, as particular 

questions have arisen in the course of the program. Whil~ the program could incorporate those 

.interpretations in the legislative rules below, it has decided not to do so .. The Secretary believes 

, that incorporating the existing interpretive guidance into the regulations below would be .. 

inadvisable and unnecessary. None of the other interpretive guidances that have been issued 

from time to time to guide grantee operations have been set forth in the regulations, and the 

Secretary does not see the need to do so in this area .. The Secretary has thus chosen to preserve 

the program's flexibility to address neW issues that may arise in this area. 

Moreover, the Title X program has operated on the basisofpolicies developed by ,_. 

interpretation for virtually its entire history and in general compliance with them. As the 

comment of one State agency grantee stated with regard to this issue: 

.The [State] Family Planning Program has been a participant in the nation's Title X 
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program since the early 1970's. The rules and 1981 Family Planning Guidelines in place 
prior to the "Gag Rule" were adequate guidance to the state for program operation and for 
compliance with the statutory prohibition related to abortions. These guidelines and 
directives have been used successfully for many years in providing quality medical care, 
education and counseling to clients in the program. 

The audits of 14 Title X grantees conducted by the GAO and of 32 Title X grantees conducted by 
, ) 

the Department's Office of the Inspector General in the 1980's showed only minor compliance 

problems. Indeed, the principal recommendation of both audit reports was that·the Department 

provide more specific guidance to its grantees than that previously ~vailablein the program 

guidelines and prior legal opinions, not that the'Departmentundertake major disallowances, 

require major corrective actions; or develop new interpretations ofthe l~w such as that embodied 

in the Gag Rule. See,~, Compo Gen. Rep. No. GAOIHRD-82-106 (1982), at 14-15. The 

Secretary is addressing this recommendation through the specific guidance in the notice 

published elsewhere in this edition of the Federal Register and believes that the notice will' 

provide grantees with sufficient guidance to reduce or eliminate potential variations in gnintee 

practice. 

C. Amend, or adopt a more restrictive reading of. the statute. Fifteen of the 

comments that ostensibly supported the proposed policies and interpretations .suggested, 

however; that the prior limitations in the policiesandinterpretations-withrespect to what 

abortion-related activities a Title X project could engage in be eliminated. A few of these 

comments suggested that the statutory prohibition of section 1008 be repealed outright. Mo.s~ of 

the comments, however, suggested in essence thatthe statute be read strictly to prohibit only the 

use of funds for abortions, thereby permitting Title X projects to engage in a number of abortion-

related activities that would not be permitted under the pre-1988 interpretations. 
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With respect to the suggestion that section '1008 be repealed, such an action is obviously 

outside the scope ofwhat can be accomplished through-rulemaking and thus cannot be accepted 

in this context. With respect to the remaining comments, while the Secretary agrees that tl)e ­

statute could on its face be read only to proscribe the use of Title X funds for the provision of 

abortion, this is not considered to be the better reading of the statutory language. Rather, the 

legislative history of section 1008 indicates that that section was intended to restrict the 

permissible scope of abortion-related services provided under Title X. Conf. Rep. No. 1667, 

97th Cong.,2d Sess. 8-9 (1970). The floor statements by the section's principal sponsor, Rep. 

Dingell, indicated that the section's restrictions on the "use" of Title X funds should be read as 

having a broader scqpe than is urged by these comments: 

Mr. Speaker, I support the legislation before this body. I set fo'rthin my extended 
remarks the reasons why I offered to the amendment which prohibited abortion as a 

J / 

method of family planning * * *. -With the "prohibition of abortion" the committee 
members clearly intended that abortion is not to be encouraged or promoted in any way 
through this legislation. Programs which include abortion as a method of family 
planning are not eligible for funds allocated through this Act. 

116 Congo Rec. 37375 (1970). The Department has consistently, since 1972, read section 1008 

as incorporating this limitation on activities that "promote or encourage" abortion as a method of 

family planning. -This interpretation is well-known to Congress, which has not, to date, amended 

section 1008. Thus, there is legal support for this longstanding interpretation of the statute. 

Moreover, there is nothing in the rulemaking record that suggests that this fundamental reading 

·V· 

of the statute, as it was administered before the Gag Rule, presented major operational problems-

for Title X projects. Accordingly, the Secretary has not accepted the suggestion made by this' 

group of comments that section 1008 be read only to prohibit the provision of, or payment for, 
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abortions. 

D. Abortion information and counseling. The Gag Rule prohibited the provision of 

information other than information directed at protecting maternal and fetal health to women 

. determined to be pregnant; thus, it prohibited what is generally known as "options counseling", 

i.e., the provision to pregnant women in a nondirective fashion of neutral, factual information 

about all options for the management of a pregnancy, including abortion. See, 42 CFR 59.8 

(1989 ed.). The pre-1988 policies, in contrast, required options counseling, if requested. As 

stated in the 1981 "Title X Guidelines" : 

Pregnant women should be offered information and counseling regarding their 
pregnancies. Those requesting information on options for the management of an 
unintended pregnancy are to be given non-directive counseling on the following 
alternative courses of action, and referral upon request: 

o Prenatal care and delivery 

.. 0 Infant care, foster care, or adoption 


o . Pregnancy termination. 

The June, 1993 summary of the pre-1988 interpretations also stated that Title X projects were not 

permitted to provide options counseling that promoted abortion or encouraged patients to obtain 

abortion, but could advise patients of all medical options and accompanying risks . 

. Most ofthose comments supporting adoption of the proposed rules appeared to agree 

with the pre-1988 policies and interpretations. However, there appeared to be some confusion 

among those who agreed with the pre:;1988 requirement for options counseling as to how much 

. information and counseling could be provided. Several of these comments also sugges~ed that 

that the "on request" limitation be deleted, particularly where State law requires the provision of 

information about abortion to women considering ti:tat option. 
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Several comments opposing adoption of the proposed rules and revocation of the Gag 

Rule also specifically addressed the issue ofcounseling. Several of these comments suggested 

that counseling on "all options" include the option of keeping thebaby, and two comments . 

. suggested that the rules should cQntain an exception for grantees or individuals who object to 

providing such information and counseling on moral grounds. 

In response to the apparent confusion as to the amount of counseling permitted to be 

provided under the pre-1988 interpretations; the interpretive summary published in the notices 

section of the Federal Register clarifies that Title X grantees are not restricted as to the 

"­

completeness of the factual information they may provide relating to all options, incl?ding the 

option of pregnancy termination. However, the previous restriction as to the "kind" of 

information that may be provided about abortion continues: in keeping with the decision to 

adhere to the longstanding interpretation of the statute that projects may not "promot~ or 

encourage" abortion as a method of family planning, information and counseling provided by 

Title X projects on all options for pregnancy management, including pregnancy termination, 

must be nondirective. This interpretation, it should be noted, is also consistent with the 

.. requirement in the program's three most recent appropriations, Pub. L. 104-208 (110 Stat. 3009­
I 

243), Pub. L. 105-78 (111 Stat. 1478) and Pub. L. 105-277(112 Stat. 2681), that pregnancy 

counseling in the Title X progrrun be "nondirective." Thus, grantees may provide as much 

factual, neutral information about abortion as they consider warranted by the circumstances".but 

may not steer or direct clients toward selecting the option of abortion, or any other option, in 

providing options counseling; 

The Secretary is retaining the "on request" policy in the interpretive summary published 
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in the notices section, on the ground that it properly implements the statute's prohibition of 

activities that promote or encourage abortion as a method of family planning. Ifprojects were to 

counsel on the option of abortion even where a client indicated that she did not want to consider 

that option, there would be a real question as, to whether the counseling was truly nondirective or 

whether the client was being steered to choose the option of abortion. We note that under the 

'\ 
"on request" policy a Title X grantee is not prohibited from offering to a pre,gnant client 

, 
information and counseling on all options for pregnancy management, including pregnancy 

termination; however, if the client indicates that' she does not want information and counseling 

on any particular option, that decision must be respected. 

With respect to the suggestion that counseling on "keeping the baby" be provided, the 

. Secretary views that suggestion as co-extensive ':Vith the requirement for the provision of 

counseling on 'prenatal care and deiivery, as the remaining counseling option set out in the 1981 

"Title X Guidelines" relates to foster care and adoption. If a more directive form of counseling is 

meant by this suggestion, it is rejected as inconsistent with the underlying interpretation, recently 

reinforced by Congress, that counseling on pregnancy options should be nondirective . 

. Finally, the Secretary rejects the suggestion that an exception to the requirement for , 

options counseling be' carved out for those, organizations that object to providing such counseling 

, , . 

on religious or moral grounds. First, it is difficult to imagine a more directive forril of counseling 

than totally omitting information on a legal option, as removing an option from the client's " 

consideration necessarily steers her toward the options presented. Second, the Secretary is 

unaware of any current grantees that object to the requirement for nondirective options , 

counseling, so this suggestion appears to be based on more ofa hypothetical than an actual 

r 14 
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concern. Third, the requirement for nondirective options counseling has existed in the Title X 

program for many years, and, with the exception of the period 1988-1992, it has always been 

considered to be a necessary and basic health service ofTitle X projects. Indeed, pregnancy 

. I 

testing is a common and frequent reason for women coming to visit aTitle X clinic: in 1995, an 

estimated 1.1 million women obtained pregnancy tests in'Title X clinics. (National Survey of 

Family Growth, 1995 cycle, special table.) Clearly, asignificant number of Title X clients have 

a need for information and counseling relating to pregnancy. Fourth, thi~ policy is also 

. consistent with the prevailing medical standards recommended ,by nationalmedical groups such 

as the American College ofObstetricians and Gynecologists and the American Medical 

. . 

Association. "Guidelines for Women's Health Care,"American College of Obstetricians and 

Gynecologists, 1996 ed., at 65; "Pregnancy Choices: Raising the Baby, Adoption, and Abortion," 

American College of Obstetricians and Gynecologists, September, 1993, reviewed December, 

1995; "Code ofMedical Ethics: Current Opinions with Annotations," American Medical 

Association, 1996-1997 ed.· In these circumstances, it is not reasonable (even ifit were legally 

permissible) to subordinate appropriate public health policy considerations to the varying moral 

or religious beliefs ofindividual organizations which are, after all, free not to participate in the 

program if they find its policies objectionable. Accordingly, the Secretary has not accepted this 

suggestion. 

The corollary suggestion, that the requirement to provide options counseling should pot 

apply to employees ofa grantee who object to providing .such counseling on moral or religious 

grounds, is likewise rejected. In addition to the foregoing considerations, such a requirement is 

not necessary: under 42 U.S.C. 300a-7( d), grantees may not require individual employees who 
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have such objections to provide such counseling. However, in such cases the grantees must 

) make other arrangements to ensure that the service is available to Title X clients who desire it. 

E. Referral for abortion. The Gag Rule specifically prohibited referral for abortion 

as a method of family planning and required grantees to give women determined to be pregnant a 

list of providers of prenatal care, which list could not include providers "whose principal 

business is the provi'sion of abortion.". 42 CFR 59.8(a) (1989 ed.). The Gag Rule permitted 

referral to an abortion provider only where there was a medical emergency. 42 CFR 59.8(a)(2) 

(1989 ed.). The pre-1988 policies and interpretations; in contrast,permitted Title X projects to 

make what was known as a "mere referral" for abortion; a "mere referral" was considered to be 

the provision to the client of the name and address and/or telephone number of an. abortion 

provider. Affirmative actions, such as obtaining a consent for the abortion, arranging for 

transportation, negotiating a reduction in the fee for an abortion or arranging for or scheduling 

the procedure, were considered to promote abortion as a method of family planning and thus.to 

be prohibited by section 1008. The pie-1988 rules (§ 59.5(b)(1)) were interpreted by the agency 

to require referral for abortion where medically indicated. See, Valley Family Planning v. State 

'of North Dakota, 489F.Supp. 238 (D.N.D. 1980),.aff'd., 661 F.2d 99 (8th Cir. 1981) 

A number of comments, mostly from individuals and organizations supporting 


revocation of the GagRule, suggested modifications of the proposed referral policies and 


interpretations. Most of these comments suggested that the content limitations on referrals Qe' 


. broadened, with Title X grantees being permitted to provide other relevant information, such as 

comparative charges, stage of pregnancy up to which referral providers may under State law or 

will provide abortion, the number of weeks ofestimated gestation, etc. These comments argued 
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that the provision 'of such factual information does not "promote or encourage" abortion any 

more than does the provision of the abortion providers' names and addresses and/or telephone 

numbers. One comment also suggested that the restriction on negotiating fees for clients referred 
, , 

for abortion conflicts with the requirement to refer for abortion where medically indicated. 

Several comments opposing revocation of the Gag Rule also expressed problems with'the 

proposed referral policies and interpretations. A few comments urged that referrals to agencies 

that can assist clients who choose the "keeping the baby" or adoption options should be required. 

Another comment criticized the requirementfor:referral where "medically indicated" as 

. confusing. ,Revisions suggested were that '''self-referrals'' for abortion be specifically prohibited, 

to reduce commercialization and profiteering by Title X grantees who are also abortion providers 

. and that grantees who objected to abortion on moral or religious grounds be permitted not to 

make abortion referrals. 

The Secretary agrees with the comments advocating expanding the content of what 

information may be provided in the course of an abortion referraL The content (as opposed to 

action) restrictions ofthe "mere referral" policy proceeded from anassUIbption that the provision 

) 

of information other than the name and address and/or telephone number, of an abortion provider' 

might encourage or promote abortion as a method of family planning. The Secretary now agrees, 

, based on experience and the comments ofseveral providers on this point, that th,e provision of 

the types of additional neutral, factual information about particular providers described abox~ is 

likely to do 'little, if anything, to encourage or promote the selection of abortion as a method of 

family planning over and above the provision of the information previously considered 

permissiblei at most, such information would seem likely to assist clients in making a rational 
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selection among abortion providers, if abortion is being .considered. Moreover, it does not seem 

rational to restrict the provision of factual information in the referral context, when no similar 

restriction applies in the counseling context. Accordingly, the Secretary has revised the policies 

and interpretations summarized in the notice section to clarify that grantees are not restricted 

. from providing neutral, factual information about abortion providers in the course ·.of providing 

an abortion referral, when one is requested by a pregnant Title X client. 

The Secret~ i$ not accepting the remainder of the comments:onthis.issue, as they either 

proceed from a misunderstanding of, or do not raise valid objections to,the proposed policies 


. and interpretations: The comment arguing that the restriction on negotiating fees conflicts with 


. the requirement to refer for abortion where medically indicated is based on a misunderstanding 

I 

of that requirement: in such circumstances, the referral is not for abortion "as a method of family 

planning" (i.e., to determine the number and/or spacing ofone's children) but is rather for the 

treatment of a medical condition; thus, the statutory prohibition does not apply, so there is no 

'restriction on negotiating fees and similar actions. The suggestion that referrals to agencies that 

can assist clients who choose the options of "ke~ping the baby" or adoption be required is 
, . . . 

likewise rejected as unnecessary. Under the policy setout in the 1981 "Title X Guidelines" 
. , 

provision set out in the preceding section"the options of·'prenatal.care{anddelivery and adoption 

are options thatare required to be part'ofthe options counseling and referral process; thus, ' 

referral to providers Who can assist a client with one ?f these options is already required, wh~re 

that option is selected by the client: The Secretary also rejects the criticism that the provision 

requiring referral for abortion where medically' indicated is undefined and confusing. It is noted 

that this comment came from a law school, not.a health care provider. The meaning of the 
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regulatory requirement for referrals where medically indicated (which applies to all medical 

services not' provided by the proje<;t, not just abortion services) has not in the past been a source 

. of confusion for providers, and the SecretarY believes that Title X medical personnel are able to 

make the medical judgments this requirement calls for. The Secretary likewise rejects the 
. ( 

suggestion that "self-referrals" for abortion be baimed as both unneeded and unwise. Very few 

. - ­
current Title X providers are also abortion providers: it is estimated that, over the past decade, 

the percentage of Title X providers located with or near abortion providers. has been at or below 

five percent, with approximately halfof these providers consisting ofhospitals. Thus, the issue 

this comment raises is irrelevant to the vast majority ofTitle X grailtees and the 'program as a 

whole. Moreover, with respect to those few grantees that are also abortion providers, some may 

be the only or one of only a few abortion providers in their service area; making "self-referrals" a 

necessity in such situations. The Department has no evidence whatsoever that commercialization 

and profiteering are occurring in these circumstances; absent such evidence, the Secretary sees 

no reason to limit or cutoff a legal service option for t40se Title X clients who freely select it. 
I· 

Finally, the Secretary rejects the suggestion that the referral require~ent not apply to providers 

that object to it on moral or religious grounds forthesame reasons it objected to the same 

suggestion with respect to counseling. 

F. Physical and financial separation. The Gag Rule required. Title X projects to be 

organized so as to have a physical and financial separation from prohibited abortion aCtiviti~s, 

. determined by whether there was "objective integrity and independence [of the Title X project] 

from prohibited activities." 42 CFR 59.9 (1989 ed.). This determination was to be based on a 

case-by-case review of facts and circumstances. Factors relevant to this determimition included,. 
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but were not limited to, the existence of separate accounting records, the degree of separation 

from facilities (such as treatment, consultation, examination, and waiting room) in which 

prohibited activities occurred and the.extent of such prohibited activities,the existence of 

separate personnel, and the extent of the presence ofevidence of identification of the Title X 
. . . 

project and the absence of identification of material prOni~ting abortion. Id. 

The pre-1988 p'olicies and interpretations required Title X grantees to maintain physical 

and financial separation between the Title X project and any abortion-related activities they 

conducted, in thata Title X grantee was required toensure,thatthe Title X-supported project was 

- separate and distinguishable from. those activities; This requirement was held to go beyond a 

. requirement-for the technical allocation of funds between Title X project activities and 

impermissible abortion activities. However, it was considered permissible for a hospital grantee 

to provide abortions, as long as "sufficient separation". was maintained, and common waiting 

rooms were also penriissible, as long as no impermissible materials were .present. Common staff 

and unitary filing systems were also permissible, so long as costs were properly allocated and, 

with respect to. staff members,their abortion-related activities were performed in a program that 

was itself separate from the Title X project. . The,test,.as articulated in the summary made 

available for comment by the June 23, 1993 notice, was "whether the abortion element in a 

. . program of family planning services bulks So large and is so intimately related to all aspects of 

the program as to make it difficult or impossible to separate the eligible and non-eligible iteJ]1s of 

cost." 

These policies and interpretations received by far the most specific and extensive public 

comment. The vast majority of this 'public comment was from providers and provider 
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organizations and was negative. Although it was (generally agreed that the financial separation of 

Title X project activities from abortion~related activities was required by statute and, in the 

words of one comment, "absolutely necessary," many of these comments objected that requiring 
... , 

additional types of separation would be unnecessary, costly, and medically unwise. The 

argument was made that the requirement for physical separation is unnecessary, as it is not 

required by the statute which, on its face, requires financial separation only. Further, it was 

argued that since Title X grantees are subject to rigorous financial audits, itcan be determined 

· whether program funds have been spent on permissible family planning services, without 

additional requirements being necessary. With respect to the issue of cost, it was generally 

objected that requiring separation of stan- and facilities would be inefficient and cost ineffective .. 

F or example, one comment argued that -­

The wastefulness and inefficiency of the separation requirements is ... illustrated by the 
policy which allows common waiting rooms, but disallows "impermissible materials" in 
theIl). This puts grantees in the position of having to continuously monitor health 
information for undefined "permissibility" or to build a separate waiting room just to be 
able to utilize those materials .... 

It was argued that these concerns were particularly important for small and rural clinics "that 
, ' 

· may be the only accessible Title X family planning and/or abortion providers for a large 

· population oflow-income women." Ofparti~ular concern for such clinics was the duplication of 

· costs inherent in the separation requirements~ as they --

CaImot afford to operate separate facilities or to employ separate staff for these servi~,es 
. without substantially· increasing the prices of... services. Nor can they offer different 
services on different days of the week because so many of their patients ... are only able 
to travel to the clinic on one day. 

Many providers also pointed out that requiring complete physical separation of services would be 

'\. 
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inconsistent with public health principles, which recommehd integrated health care, and would. 

impact negatively on continuity of care. As one comment stated, "women's reproductive health 

needs are not artificially separated between services: a woman who needs an abortion may also 
/ 

need contraceptive services, and may at another time require prenatal care." Several providers 

.. objected in particular that such a separation would, in the words of one comment, "remove ... one 

of the most opportune timers] to facilitate the entry of the abortion patient into family planning 

counseling, which is at the post-abortion check~up." It was also pointed out that separation of 

services would burden women, by making them "make mUltiple appointments or trips to visit· 

differe~t staff or facilities." Finally, the separation policy was objected to by several of the , 

. comments that otherwise generally supported the 'proposed "rule as unnecessarily broad, 

ambiguous, and vague. 

Several of the comments opposing the revocation of the Gag Rule and the adoption of the 

proposed rules likewise objected specifically to the separation requirements, generally on the 

ground that the pre-1988 policies were vague and unenforceable. Two comments also argued 

that, if the pre-1988 requirement of physical separation was to be reinstituted, it made no sense to 

revoke § 59.9 of the Gag Rule in its entirety, as that sectiou'ofthe Gag Rule contained specific 

standards to implement this requirement; alternatively, it-was. argued thatifthe Secre,tary is going 

to use different standards to determine whether the requisite physical separation existed, those 

should be published for public comment. 

The Secretary agrees that the comments on both sides of this issue have iden~ified 

substantial concerns with the pre-1988 policies and interpretations with respect to the issue of 
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and abortion-related activities. The Secretary agrees with the comments that the pre-1988 

interpretation that some physical separation was required was unenforceable. Indeed, since the 

pre-l 988 interpretations had held that it was permissible to provide abortions on aTitle X clinic 

site and to have common waiting areas, records, and·staff (subject largely to proper allocation of 

, costs), it was. difficult to tell just what degree and kind of physical separation were prohibited. 

As a consequence, the agency attempted to enforce this requirement on only a few occasions 

prior to 1988. The Secretary does not agree with opponents oftheproposed rules, however, who 

,argued thatthe "physical separation" requireme~ts in § 59.9 ofthe Gag Rule should be retained 

onthe ground that they. provide.anecessaryclarification of.~hisissue: Although § 5.9.9 provided. 

ostensibly more specific standards~ the fundamental:m~asure of compliance under that section 

remained ambiguous: "the degree of separation from facilities [in which prohibited activities 

occurred] and the extent of such prohibited activities," and "[t]he extent to which" certain 
. . 

materials were present or absent. Furthermore, since under § 59;9 compliance was tobe 

determined, on a "facts and circumstances" basis, this section of the Gag Rule provided grantees 

with less specific advance notice of the compliance standards than did the pre-1988 pplicies and 

,interpretations.·· Moreover, the change in policy from the more concrete policies proposed during 

the Gag Rule rulemaking to the less concrete ,"facts andcircl;lmstances" standard ultimately 

adopted in the finalGag Rule as a result ofthe public commentstiggests the practical difficulties 

of line-drawing in this area. In fact, since the Gag Rule was never implemented on a.nation~~ 

basis, the precise contours of the compliance standards of §59.9 were never determined. The 

, . 

Secretary has accordingly not accepted the suggestion from several opponents of the proposed 

rule that the policies of § 59.9 be retained. 
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As noted by many of t~e comments from groups that generally supported the revocation 


of the Gag Rule, the statute does not on its face require physical separation; rather, by its terms it 

\ 

is addressed to the use of "funds." While the interpretation of the statute by agency counsel on 

.' . which the requirement for physicaiseparation is based was reasonable, it is not the only possible . . 

reading of the stat:ute. Rather, the fundamental question under the statute is, as the <;lgency sees 


it, whether Title X funds are used by Title X grantees to promote or encourage abortion as a 


method offamily planning in the Title X-assisted project. The Department has traditionally 


viewed a grant projectas consisting of an identified setof activities supported in whole orin part 


'. by grant funds.Ifa TitleX grantee can demonstrate by its financial records, counseling and 

· service protocols, administrative procedures, and other means that.-- within the identified set of 


Title X-supported activities --promotion or encouragement of abortion as a method of family 


planning does not occur, then it-is hard to see what additional statutory protection is afforded by 


... the imposition of a requirementJor "physical" .separation. Indeed, in light of the enforcement 

.f 

. history noted above, it is not unreasonable to say that the standard of "physical" separation has, 

as a practical matter, had little relevance or applicability in the Title X program to date. 

Moreover, the practical difficulty of drawing lines in this area, both as experienced prior to 1988 

and as evident in the history of the Gag Rule-itself,. suggests that this.legaLinterpretation is not 

· likely ever. to result in an enforceable compliance policy that is consistent with the efficient and 

· cost-effective delivery offamily planning serVices. Accordingly,' the Secretary has accepted~the 

suggestion ofa number of the comments that the requirement for physical separation be dropped; .vr 
the policies and interpretations summarized iIi the notice published in the notices section of this 

edition of the Federal Register are revised accordingly. This decision makes it unnecessary to 
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respond to the remaining comments on the issue. 

G. . Advocacy restrictions. The Gag Rule, at 42 CFR 59.10 (1989 ed.), prohibited' 

. Title X projects from encouraging, promoting, or advocating abortion as a method of family 
I 

· planning. This section prohibited Title Xprojects from engaging in actions to "assist women to 

obtain abortions or increase. the availability or accessibility of abOJ;tion for farriily planning. 

purposes," including actions such as lobbying for the passage of legislation to increase the 

. availability of abortion as a method of familyplanning, providing ..speakers . .to promote the use of 

. ' . . 

1­ abortion as a method offamily planning, paying dues·toany:group that'asa significant.part of its 

... activities"advocated:abortion as:amethodoffamily planning; using. legal action to make abortion 

available as a method offam:ily planni~~~ and developing or disseminating materials advocating 

abortion as a method of family planning. The pre-1988 policies and interpretations likewise 

prohibited ~e promotion or encouragement ofabortion as a method of family planning through 

· advocacy activities such as providing speakers, bringing legal action to liberalize statutes relating 

to abortion, and producing and/or showing films that tend to encourage or promote abortion as a 
t· 

· method of family planning .. However, under those prior policies and interpretations, it was 

considered permissible for Title X grantees tobedues-paying'membersof:abortion advocacy 

. groups, so long as there were other legitimate program,.related reasons for. the affiliation . 

.. Very few comments were received concerning these proposed policies and 

· interpretations. Those received from persons and entities that generally supported the proPQ~ed 

rules generally argued against the restriction on showing films advocating abortion, on the' 

ground that it was possible to violate this restriction by showing a film that was purely factual 

and detailed relative risks. The few comments on this part of the policies and interpretations 
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received from those who generally opposed revoking the Gag Rule pointed out the similarity . 

between the advocacy policies articulated in the proposed policies and interpretations and § 

59.10 of the Gag Rule and argued that § 59.10 should accordingly be reinstated. 

As set out above, the Secretary is of the view that the Gag Rule cannot and should not be 

adopted piecemeal, as recommended by these comments. Moreover, the Secretary is of the view 

that the prohibition against dues paying contained in § 59; lOis not required by the statute and 

does not represent sound public policy. Accordingly~ the suggestionthat.§.59.10 be reinstated 

has not been adopted. With respect to the criticism' of the. prohibition against "Title X grantees 

showing films advQcatingabortion,as a method of family planning,:itis recognized that the ... 

prohibition should,nOl'encompass.thekind·ofneutral, factual· information, that grantees are . 

permitted to provide in the counseling context; the policies and interpretations have been 

clarified accordingly. To the extent that these comments seek to further liberalize the advocacy 

.restrictions, however, they are rejected as inconsistent with the Secretary's basic interpretation of 

section 1008. 

H. ·Miscellaneous. ·Anumberofcom,ments were received on miscellaneous issues . 

. Those comments, and the Secretary's responses:thereto,:are:summarizedbelow. 

1. Changes outside the scope of the rulemaking..Several comments werereceived 
.I 

advocating changes to other sections of the regulations on issues other thanthe issue of 

. compliance with section 1008. These comments included the following suggestions: that th~ 

regulations be revised to permit natural fainily planning providers to be Title X grantees; that the 

regulations be revised to prohibit single method providers from participating in Title X projects; 

that the footnote in the regulation addressing Pub. L. 94-63 be revised to state that the law also 
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forbids coercion to carry a pregnancy to term; that the regulations be revised to deal with recent 

medical developments, such as HIV or Norplant All of these suggestions are rejected on the 

ground that they exceed the scope of the rulemaking because these issues were not the subject of 
) 

the Notice of Proposed Rulemakirig. 

2. Auditstandards. Several providers'urged that the OMB audit standards for Title X 

projects be revised to reflect the change in the regulations. While this comment is likewise 

outside the scope of the rulemaking, the Department intends to work with the Office of . 

Management-and Budgetto revise the programaudit.standardsto reflect the regulations below 

and the policies and interpretations also being reinstituted. 

3. Separation of powers. Two comments, including one from four members of Congress,· 

.argued that the suspension of the Gag Rule violated the separation ofpowers insofar as it 

misspent federal tax dollars without amendment to the statute or compliance with the AP A. The 

Secretary disagrees that suspension of the Gag Rule violated either the statute or the AP A. The 

Gag Rule was, in the Secretary's view, a permissible interpretation of the statute, but not the only 

permissible interpretation of the ·statute; thus, suspension of those rules (and reinstitution·ofthe J 

. . 

Department's longstanding policies and interpretationsofthe·statute).is not inconsistent with the 

statute. Nor was the suspension action inconsistent with .the APA, as thefindings which the 
l 

APA requires be made in such circumstances were made. Finally, the Secretary notes that this 

issue is now moot, with the publication of the regulations below. 

I. Technical amendments. Because the proposed rules proposed the reissuance of 

the program regulations that were issued in 1980, it was recognized that -­

some of the other regulations cross-referenced in the rules below may no longer be 
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operative or citations may need to be updated. However, such housekeeping details will 
be addressed in the final rules. 

58 FR 7464. Further review ofthe proposed regulations has established that this is indeed t~e 
( 

case. Accordingly, a number of technical amendments have been made to the regulations, to 

delete obsolete statutory or regulatory references or to incorporate new regulatory or other 

references made relevant by subsequent changes in the law. A summary ofthe technical 

amendments, and the reasons therefor, follows: 

1. § 59.2 (definition of "low income family"): the reference to "Community Services 

Administrationlncome Poverty Guidelines (45 CFR 1060.2)" is changed to "Poverty Guidelines 

issued pursuant to 42 U.S.C. 9902(2)." This change reflects a ch~gejn the law, effected by 
, 

Pub. L. 97-35, § 673. 

2. § 59.2 (definition of "State"): the definition of this term is changed to reflect statutory 

changes regarding the Trust Territories of the Pacific Islands effected by Pub. L. 99-239 (relating 

to the Federated States of Micronesia, the Marshall Islands, and the Republic of Palau). 

3.. § 59.5ea)e8): the reference to the "CSA Income Poverty Guidelines" is changed, 

consistent with and for the reason set out above with respect to § 59.2 (definition of"low income 

family"). 

4. § 59.9: the reference to "Subpart Q" of 45 CFR Part 74 has been deleted, as that 

subpart has been revoked. A reference to 45 CFR Part 92 has been added, to reflect the 

requirements at that part that apply by their terms to State and'iocal governments. 

5. § 59.10: the references to 42 CFR Part 122 and 45 CFR Part 19 have been deleted, as 

those parts have been revoked. A reference to 37 CFR Part 40I, which applies by its terms, has 
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been added, reflecting a change in the law. The description of45 CFR Part 74 has been changed, 

. to reflect accurately the current title of that part. A reference to 45 CFR Part 92 has been added, 

to reflect the requirements at that part that apply by their terms to State and local governments. 

6. § 59.12 (proposed): $e proposed section (which was the prior section relating to 

. inventions and discoveries) has been deleted, as it has been superseded by the government-wide 

regulations at 37 CFRPart 401, a reference to which has been added to § 59.10. This change has 

also occasioned the renumbering of the proposed § 59.13. 

The.. above changes are all technical in nature and simply bring the regulations issued 


belowinto.conformity with current law. They'are thus essentiallyho;usekeeping in nature, as 


, noted inthe proposed rules. Accordingly, and for the reasons set out above, the Secretary finds . 

that public comment on these changes would beimpracticable,unnecessary, and contrary to the 

public interest and that good' cause therefore exists for omitting public comment thereon. 

III., . Effective date. These regulations are adopted effective upon publication, as they 

. meet the conditions for exceQtionfrom the requirement for a 30-day delay in effective date under 

5 U.S.C. 553(d). First, by revoking the Gag Rule, the regulations below relieve the restrictions 

imposed on grantees' conduct of their Title X projects by the Gag Rule. Second, the policies and 

interpretations adopted in conjunction with the regulations below are 'already largely in effect, by 

virtue of the suspension of the Gag Rule and the reinstitution of the pre-'1988 policies and 

interpretations effected by the interim rules of February 5, 1993. To the extent this status quo is 
. . 

changed by the revision of the policies and interpretations in question, the effect of those 


revisions is to clarify and simplify certain of the present restrictions, which should make 


complying with the policies ~d interpretations easier for grantees than is presently the case. 
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Thus, no useful purpose would be served by delaying the effective date of these regulations, and 

the Secretary accordingly finds that good cause exists for making them effective upon 

publication. 

IV. Analysis of impacts. .. . 

The Secretary has examined the impacts of the final rule under Executive Order 12866, 

.. under the Regulatory Flexibility Act (5 U.S.C. 601-612), and under the Unfunded Mandates 

Reform Act of 1995 (Pub. L. 104-4). Executive Order12866 directs ,agencies to assess all costs 

, and ,benefits of available regulatory alternatives and; when regulation is necessary, to ·select 

regulatory approaches that maximize net benefits: (including, potential economic, environmental, 
" , 

public health and safety, and other advantages; and distributive impacts and equity). If a rule·has . 

. "asignificant economic impact on a substantial number of small entities, the Regulatory 

Flexibility Act requires agencies to analyze regulatory options that would minimize such impact. 

Section 202 of the Unfunded Mandates Reform Act requires that agencies prepare an assessment 

,ofanticipated costs and benefits before proposing any rule that may result in an expenditure by 

,., State, local, and tribal governments, in the aggregate, or by the private sector, of$100,000,0q,0 

. (adjusted for inflation) in any year. Because'this ruleis expected to ,reduce ,costs on private and 

public sector entities, prepar~tion of such a cost-benefit,analysis is not required. 

,The Secretary ,has determined thatthis final nile is consistent with' or does not invoke the 

requirements ofExecutive Order 12866 or the Unfunded Mandates Act, because these 

., regulations would not have a significant economic effect equaling or exceeding $100 million per 

year. This final rule implements the provisions that were proposed in the February 5, 1993 
, . , 

Notice ofProposed Rulemaking with no material changes. Because the final rule does not' 
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materially alter the provisions of the proposed rule, it does not impose new economic benefits or 

costs that were not discussed in either the Notice of Proposed Rulemaking or the interim rule, 

also published on February 5, 1993. The Secretary, therefore, certifies that this final fQle will not 

have a significant impact on a substantial number of small entities . 

. Executive Order 13132 requires that a Federalism Assessment be prepared in any cases in 

. . . which policies have significant federalism implications as defined in the Executive Order . 

.' Among the types ofactions which can have such implications are federalregulatoryactiol)s 

'.' which preempt·State law. The Department does not intend orinterpretthethis;finahrule as 

imposing additional costsorburdens on the States or preempting State laws, nor are the rules 

.inconsistent with any of the principles, criteria or requirements established by the Executive 

'. Order. In fact, it-is. anticipated the rule will lessen present reporting and6ther burdens and costs. 

Therefore, this final rule complies with the Executive Order. 

.• 
The final rule/has been assessed in conformance with the criteria in Section 654 of the 

Trea~ury and General Appropriations Act of 1999. The final rule woulq get Title X clinics o.ut of 


.' '.' .the middle of the abortion decision, returning it to the decision-making processes of the Title X 


. ;;clients and their.familiesand enable them to act in what.they.·have,·determined·to be.,their own 


. best·interests .. ·ltwould- thus· promote the stability of the family;support ,parental influence, 

reduce governmental intrusion on family activities, enhance the role and autonomy.ofthe family 


. in decision-making, and require less Federal involvement in monitoring activities than woul~ the 


.present rules. The rules below also support the message to young people that they should engage 


in responsible decision-making about their reproductive heath and choiCes. The Secretary 
/ 

certifies that the impact of the final rule on the well-being of families has been assessed in 
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accordance with the requirements of,the Treasury and General Appropriations Act of 1999. 

V. Paperwork Reduction Act of 1995. This final rule contains no provisions 

imposing any new burden of information collection which is not already subject to review and 

approval by the Office of Management and Budget under the Paperwork Reduction Act of 1995 

(44 U.S.C. 3501, et seq.). 

VI. . List of subjects in 42 CFR Part 59. The subjects in 42 CFR Part, 59 Subpart A 


are: Family planning - birth control; Grant programs - health; Health facilities . 


. DATED: NOV 24 1999 

Davi atcher, M.D., Ph.D. 
Assistant Secretary for Health and 
Surgeon General 

Secretary 
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For the reasons set out in the preamble, subpart A of part 59 of title 42, Code of Federal. 

Regulations, is hereby revised to read as follows: 

PART 59 - Grants for Family Planning Services 

Subpart A ­ Project Grants for Family Planning Services 
" 

Sec.. 
59.1 
59.2 

. To what programs do these regulations apply? 
Definitions. 

59.3 
59.4 
59.5 

Who is eligible to apply for a family planning services grant? 
How does one apply for a family planning services.grant? 
What requirements must bernet by a family planning project? , 

59.6 	 Whatprocedures apply to assure the 'suitability of informational and educational 
material? 

59.7 	 What criteria will the Department of Health and Human Services use to decide 
which family planning services projects to fund and in what amount? 

59.8 	 How is a grant awarded? 
59.9 	 For what purposes may grant funds be used? 
59.10 . What other HHS regulations apply to grants under this subpart? 
59.11 	 Confidentiality. 
59.12 	 Additional conditions. 

Subpart B -	 [Reserved] 

Subpart C -	 Grants for Family Planning Service Training 

. 59.201 Applicability . 
59.202 	 Definitions. 
59.203 	 Eligibility . 
59.204 	 Application for a grant. 
59.205 	 Project requirements. 
59.206 	 Evaluation and grant award. 
50.207 	 Payments. 
59.208 	 Use of project funds. 
59.209 	 Civil rights .. 
59.210 	 Inventions or discoveries 
59.211 	 Publications and copyright. 
59.212 	 Grantee accountability. 
59.213 	 [Reserved] . 
59.214 	 . Additional conditions. 
59.215 	 Applicability of 45 CFR part 74. 
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AUTHORITY: 42 U.S.C. 300a-4. 

Subpart A - Project Grants for Family Planning Services 

. Sec. 
59.1 To what programs do these regulations apply? . 
59.2 Definitions. ~ 

59.3 Who is eligible to apply for afamily planning services grant? 
59.4 How does one apply for a family planning services grant? 
59.5 What requirements must be met by a family planning project? 
59.6 What procedures apply to assure the suitability ofinformational and educational 

material? 
59.7 What criteria will the Department ofHealth and HumanSe.rvices use to decide 

which family planning services projects to fund and in what amount? 
59.8 How is a grant awarded? 
59.9 For what purposes may grant funds be used? 
59.10 What other HHS regulations apply to grants under this subpart? 
59.11 Confidentiality. 
59.12 Additional conditions. 

§ 59.1 To what programs do these regulations apply? 

The regulations of this subpart are applicable to the award of grants under section 100 I of 

the Public Health Service Act (42 U;S.C. 300) to assist in the establishment and operation of 

voluntary family planning projects. These projects shall consist of the educational, . 

. comprehensive medical, and social services necessary to aid.individuals to determine freely the 

number and spacing of their children. 

§59.2 Definitions. 

'As used in this subpart: 

"Act" means the Public Health Service Act, as amended:-" 

. "Family" means a social unit composed of one person, or two or more persons living . 

together, as a household. 
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, ' 

"Low income family" means a family whose total annual income does not exceed 100 

percent of the most recent Poverty Guidelines issued pursuant to 42 U.S.C. 9902(2). "Low­

income family" also includes members of families whose annual family income exceeds this 

amount, but who, as determined by the project director, are unable, for good reasons, to pay for 

family planning services. For example, unemancipated minors who wish to receive services qn a 

, confidential basis must be considered on the basis of their own resources., 

"Nonprofit'," as applied to any private agency, institution",or organization, means that no 

part of the entity's net earnings benefit, or,may 'lawfully benefit, any·private,.shareholder or 

individual. ' 

, "Secretary" means the Secretary, of Health and Human'Services and any other officer or, 

employee of the Department of Health and Human Services to whom the authority involved has 

been delegated. 

"State" includes, in addition to the several States, the District of Columbia, Guam, the 

Commonwealth of Puerto Rico, the Northern Mariana Islands, the U.S.Virgin Islands, American 

Samoa, the U.S. Outlying Islands (Midway, Wake, et al.), the Marshall Islands, the Federated 

States ofMicronesia and the Republic of Palau. 

§59.3 , , Who is eligible to apply for a family planning services grant? 

Any public or nonprofit private entity in a State may apply for a grant under this subpart. 

, §59.4 How doe's one apply for a family planning services grant? 

, (a)' Application for a grant under this subpart shall be made on an authorized form. 

(b) An individual authorized to act for the applicant and to assume on behalf of the 

applicant the obligations imposed by the terms and conditions of the grant, including the 
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regulations of this subpart, must sign the application. 

(c) The application shall contain­

(1) A description, satisfactory to the Secretary, of the project and how it will meet the 

requirements of this subpart; 

(2) . . A budget and justification of the amount of grant funds requested; . 

.. (3) A description of the standards and qualifications which will be r~quired for all 

personnel and for all facilities to be used by the project; and 

(4) Such other pertinent information as.the .secretary may~require: 

'" §59.5 What requirements must be met by a family planning project? 

(a) Each project supported under this part must: 

(1) Provide a broad range of acceptable and effective medically approved family 
\ 

planning methods (induding natural family planning methods) and services (including infertility 

. services and.services for adolescents ). If an organization offers only a single method of family 

planning, it may·participate as part of a project as long as the entire project offers a broad range· 

of family planning services. 

(2) Provide services without subjecting individuals to any coercion to accept services 

or to employ or not to employ any particular methods of family planning. Acceptance of 

. services must be solely on a voluntary basis and may not be made a prerequisite to eligibility for, 

or receipt of, any other services, assistance from or participation in any other program of the 
" ..... 


. applicant. 1/ 


1/Section 205 of Pub. L: 94-63 states: "Any (1) officer or employee of the United States, (2) 
officer or employee of any State, political subdivision of a State, or any other entity, which 
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(3) Provide services in a manner which protects the dignity of the individual. 

(4) Provide services without regard to religion, race, color, national origin, 


handicapping condition, age, sex, number of pregnancies, or marital status. 


(5) Not provide abortions as a method of family planning. 

(6) Provide that priority in the provision of services will be given to persons from 

low·income families. 

(7) Provide that no charge will be made for services provided to any persons from a 

. low-income family except to the extent that payment will be made by a,third party (including a 

government agency) which is authorized to or is under legal obligation to pay this charge. 

(8) Provide that charges will be made for services to persons other than those from 

low-income families in accordance with a'schedule of discounts based on ability to pay, except 

that charges to persons from families whose annualinc<?me exceeds 250 percent of the levels set 

forth in the most recent Poverty Guidelines issued pursuant to 42 U.S.C. 9902(2) will be made in 

accordance with a schedule of fees designed to recover the reasonable cost of providing serVices. 

(9), If a third party (including a Government agency) is authorizedor legally obligated 
.. . 

to pay for services, all'reasonable efforts must be made to obtain the third-party payment without 

application of any discounts. Where the cost of services is 'to b~reimbursed under title XIX, XX, 

or XXI of the Social Security Act, a written agreement with the title XIX~ XX or XXI agency is 

administers or supervises the administration of any program receiving Federal financial 
assistance, or (3) person who receives, under any program receiving Federal assistance, 
compensation for services, who coerces or endeavors to coerce any person to undergo an 
,abortion or sterilization procedure by threatening such person with the loss of, or disqualification 
. for the receipt of, any benefit or service under a program receiving Federal financial assistance 
shall be fined not more than $1,000 or imprisoned for not more than one year, or both." 
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required. 

(10)(i) Provide that if an application relates to consolidation of service areas or health 

resources or would otherwise affect the operations of local or regional entities, the applicant must 
. . . ~ 

document that these entities have been given, to the maximum feasible extent, an opportunity to 

participate in the development of the application. Local and regional entities include existing or 
. '. ' 

potential subgrantees which have previously provided or propose to provide family planning 

services to the area proposed to be served by the applicant. 

(ii) Provide an opportunity for maximum participation by existing or potential sub grantees ih 

the ongoing policy decisionmaking of the project. 

(11) Provide for an Advisory Committee as required by §59.6. 

(b) In addition to th~ requirements of paragraph (a) ofthis section, each project must meet 

each of the following requirements unless the Secretary determines that the project has 

established good cause for its omission. Each project must: 

(1) Provide for medical services related to family planning (including physician's 

consultation, examination prescription, and contihuing supervision, laboratory examination, 

. contraceptive supplies) and necessary referral to other medical facilities when ined~cally 

indicated, and provide for the effective usage of contraceptive devices and practices. 

(2) Provide for social services related to family planning, including counseling, 

referral to and from other social and medical services agencies, and any ancillary services w~ich 
~ 

, may be necessary to facilitate clinic attendance. 

(3) Provide for informational and educational programs designed to ­

(i) Achieve community understanding of the objectives of the program; 
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(ii) Infonn the community of the availability of services; and 

(iii) Promote continued participation in the project by persons to whom family 
, 

. planning services may be beneficial: 

(4) Provide for orientation and in-service training for all project personnel. 

(5) Provide services without the imposition of any durational residency requirement 

or requirement that the patient be referred by a physician. 

(6) Provide that family planning medical services will be perfonned under the 

direction of a physician wit~ speci,al training or experience in family planning . 

. (7) . Provide that all services purchased for project participants will be authorized by 

the project director or his designee on the project staff. 

(8) Provide for coordination and use ofreferral arrangements with other providers of 

health care serv'ices, local health and welfare departments, hospitals, voluntary agencies, and 

health services projects supported by other federal programs. 

(9) Provide that if family planning services are provided by contract or other similar 

arrangements with. actual providers of services, services will be provided in accordance with a 

plan whi,ch establishes rates and method ofpayment for medical care. These payments must be 

,made under agreements with a schedule ofrates and.payment procedures maintained by the . 

grantee. The grantee must be prepared to substantiate, that these rates are reasonable and 

necessary. 

(10) Provide, to the maximum feasible extent, an opportun,ity for participation in the 

development, implementation, and evaluation of the project by persons broadly representative of 

all significant elements of the population to be served, and by others in the cOfnmunity 
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knowledgeable about the community's needs for family planning services. 


§59.6 What procedures apply 'to assure the suitability of informational and educational 


material? 


(a) A grant under this section may be made only upon assurance satisfactory to the 

Secretary that the project shall provide for the review and approval of informational and 

educational materials developed or made available under the project by an Advisory Committee 

prior to their distribution, to assure that the materials are suitable for the population or 

community to which they are to be made available and the purposes oftitle X of the Act. The 
'- ' 

project shall not disseminate any such materials 'which are not approved by the Advisory, 

Committee. 

(b), The Advisory Committee referred to in paragraph (a) of this section shall be 

estaBlished as follows: 

(1) Size. The Committee shall consist of no fewer than five but not more than nine 

members, except that this provision may be waived by the Secretary for good cause showri. 

(2)' Composition. The Committee shall include individuals broadly representative (in 

terms of demographic factors such as race; color, national origin, handicapped condition, sex, 

and age) of the population or community for which the materialsare'intended. 

(3) ',Function. In reviewing materials, the Advisory Committee shall: 

(i) Consider the educational and cultural backgrounds of individuals to whom th.e 

materials are addressed; 
\ 

(ii) Consider the standards of the population or community to be served with respect 

to such materials: 
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(iii) Review the content of the material to assure that the information is factually 

correct; 

(iv) Determine whether the material is suitable for the population or community to 

which is to be made available; and 

(v) Establish a written record of its determinations. 

§59.7What criteria will the Department of Health and Human Services use to decide 

which family planning services projects to fund and in what amount? 

(a) Within the limits of funds available for these purposes, the'Secretary may ~ward 

·grants for the establishment and operation of those projects which will in the Department's 

judgment best promote the purposes of section 1001 of the Act, taking intoaccouht: 

(1)" The number of patients, and, in particular,: the nurilberoflow-income patients to 

be served; 

(2) The extent to which family planning services are needed locally; 

(3) . The relative need of the applicant; 

(4) The capacity of the applicant to make rapid and effective use of the federal 

assistance; 

. (5) The adequacy of the applicant's facilities and staff; 

. (6) .' The relative availability of non-federal resources within the community to be 

served and the degree to which those resources are committed to the project; and 

(7) The degree to which the project plan adequately provides for the requirements set 

forth in these regulations. 

(b) 	 The Secretary shall determine the amount of any award on the basis of his 
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estimate of the sum necessary for the performance of the project. No grant may be made for less 

I 

than 90 percent of the project's costs, as so estimated, unless the grant is to be made for a project 

which was supported, under section 1001, for less than 90 percent o~ its costs in fiscal year 1975. 

In that case, the grant shall not be for less than the percentage of costs covered by the grant in 

fiscal year 1975. 

(c) No grant may be made for an amount equal to 100 percent for th,e project's 

estimated costs. 

§59.8 How is a grant awarded? 

(a) The notice of grant award specifies how long HHS in.tends to support the project 

, without requiring the project to recompete for funds. This period, called the project period, will 

usually be for three to five years. 

(b) Generally the grant will initially be for one year and subsequent continuation 

awards will also be for one year at a time. A grantee must submit a'separate application to have 

the support continued for each subsequent year. Decisions regarding continuation awards and 
• I. • 

the funding level of such awards will be made after consideration of suchfac~ors as the grantee's 

progress and management practices, and the availability of funds. In,all cases; continuation 
, , 

awards require a determination by HHSthat continued funding i$in the best interest of the 


government. 


(c) Neither the approval ofany application nor the award of any .grant commits or 

obligates the United States in any way to make any additional, supplemental, continuation, or 

other award with respect to any approved application or portion of an approved application. 

§59.9 For what pmpose may grant fullds be used? . 
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Any funds granted under this 'subpart shall be expended solely for the purpose for which 


the funds were granted in accordance with the approved application and budget, the regulations 


of this subpart, the terms and conditions ofthe award, and the applicable cost principles 


prescribed in 45 CFR Part 74 or Part 92, as applicable. 


§59.1O - What other HHS regulations apply to grants under this subpart? 


Attention is drawn to the following HHS Department":wide regulations ~hich apply to 


grants under this sUbpart. These inClude: 


37 CFR Part 401- Rights to inventions made by nonprofit organizations and smallbusiness firms 


under government grants, contracts, and cooperative, agreements 


42 CFR Part 50, Subpart D - Public Health Service grant appeals procedure 


45 CFR Part 16 - Procedures of the Departmental Grant Appeals Board 


45 CFR Part 74 -Uniform administrative requirements for awards and subawards to institutions. 


, , 	of higher education, hospitals, other nonprofit organizati~ns, and commercial 

organizations; and certain grants and agreements with states, local governments 

and Indian tribal governments 

45 CFR Part 80 - Nondiscrimination under programs receiving Federal assistance through the 
, , 

Department of Health and Human Services effectua~ion ofTitle VI of the Civil 

Rights Act of 1964 

) 45 CFR Part 81 - Practice and procedure for hearings under Part 80 of this Title 

45 CFR Part 84 - Nondiscrimination, on the basis of handicap in programs and activities 

receiving or benefitting from Federal financial assistance 

45 CFR Part 91. - Nondiscrimination on the basis of age in.HHS programs or activities receiving 
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Federal financial assistance 

45 CFR Part 92 - Uniform administrative requirements for grants and cooperative agreements to 

state and local governments 

§59.l1 Confidentiality. 

All information as to personal facts and circumstances obtained by the project staff about 

individuals receivine, services must be held confidential and must not be disclosed without the 
~~\l, , ' 

individual's consent, exceptas may be necessary to provide services to the patient or as required 

. by law, with appropriate safeguards for cOIifidentialiW.~ Otherwise, infotmationmay.be disclosed 

only in summary, statistical, or other forin which does not identify particular individuals. 

§59.12' Additional conditions. 

The Secretary may, with respect to any grant, impose additional conditions prior to or at 

the time ofany award, when in the Department's judgment these conditions are necessary to 

assure or protect advancem:ent o(the approved program, the interests of public health, or the 

proper use of grant funds. 
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BILLING CODE: 4160-M 

DEPARTMENT OF HEALTH AND HUMAN SERVICES 

Office of Public Health and Science 

Provision of Abortion-Related Services in Family Planning Services Projects 

AGENCY: Office of Population Affairs, OPHS, DHHS. 

ACTION: Notice. 

SUMMARY: This notice informs the public of the policies and interpretations relating to the. 

statutory requirement that no funds appropriated under Title X of the Public Health Service Act , 

be used in programs in which abortion is a method of family planning. 


FOR FURTHER INFORMATION CONTACT: Denese O. Shervington, Office of Pop~lation 


Affairs, (301) 594-4001. 


SUPPLEMENTARY INFORMATION: On February 5, 1993, the Department of Health and . 


. Human Services published in the Federal Register a notice of proposed rulemaking that proposed 

to revise the regulations at 42 CFR Part 59, Subpart A. Subpart A ofPat159 sets forth the 

program requirements applicable to grantees under section 1001 of the Public Health Service 

(PHS) Act, 42 U.S.C. 300, et seq. The notice of proposed rulemaking proposed to revise that 

subpart by readopting the program regulations as they existed prior to February 2, 1988. This 

action would have the effect ofrevoking the regulations published on February 2, 1988, 

commonly known as the "Gag Rule," which set forth standards for the compliance by such 

grantees with section 1008 of that Act, 42 U.S.C. 300a-6. 
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The February 5, 1993 notice of proposed rulemaking also proposed to reinstitute the pre-· 

1988 policies and interpretations regarding compliance with section 1008. 58 FR 7464. As' 

explained in the notice of proposed rulemaking; those policies and interpretations derived from· 

previous oeinions of the Department concerning section 1008. To promote more useful public 

comment in the rulemaking proces.s, the Department subsequently made available a more 

detailed summary of the policies and interpretations and reopened the public comment period. 

58 FR 34042 (June 23, 1993) .. 

A number of public comments on the prior policies and interpretations were obtained 

during the reopened comment period; and the public comments received during both comment 

periods were generally focused on the prior policies and interpretations rather than on the 

proposed regulatory language .. The Department has modified its prior interPretations in several 

particulars based in part on the public comment received. These modifications, and the grounds 

therefor, are des'rribed in the preamble to the final rules published on this date in the rules section 

ofthe Federal Register. The policies and interpretations, as so modified, are set out in the 

summary statement below. The summary below is also reorganized from the summary statement 

made available for public comment, for purposes of clarification. 

Accordingly, to provide guidance to grantees in order to promote uniform administration 

of the program and facilitate grantee compliance with the policies and interpretations that are 

. being reinstituted in conjunction with the final regulations adopted on this date, provided b~low 

is a summary of the program policies and interpretations that relate to section 1008 of the PHS 

Act. 
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Program Policies Regarding the Title X National Family Planning Program and the' 
Section 1008 Abortion Prohibition 

Section 1008 of the Title X statute, 42 U.S.C. 300a-6, states: "None of the funds 

appropriated under this title shall be used in programs where abortion is a method of family 

planning." This prohibition applies not only to the performance ofabortion by a Title X project, 

but also to the conduct of certain abortion-related activities by the project. However, the 

prohibition does not apply to all the activities of a Title X grantee, but only to those within the 

Title X project, This statement summarizes the Department policies and interpretations in 

\ . 
existence prior to the imposition of the 1988 "Gag Rule" with regard to implementation of 

section 1008, as modified following the rulemaking of 1993. 

1. General principles. In general, section 1008 prohibits Title X programs from engaging 

" 

in activities which promote or encourage abortion as a method of family planning, However, 

section 1008 does not prohibit the funding under Title X of activities which have only a 

possibility ofencouraging or promoting abortion; rather, a more direct nexus is required. The 

general test is whether the immediate effect of the activity in question is to promote or encourage 

the use of abortion as amethod of family planning. If the immediate effect of the activity in 

question is essentially neutral, then it is not pro.hibited by the statute. Thus, a Title X project 

may not provide services that directly facilitate the use of abortion as a method of family
" . 

planning, such as providing transportation for an abortion, explaining and qbtainingsigned 

abortion consent forms from clients interested in abortions, negotiating a reduction in fees for an 

abortion, and scheduling or arranging for the performance of an abortion, promoting or 
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advocating abortion within Title X program activities,. or failing to preserve sufficient separation 

between Title X program activities and abortion-related activities . 

. 2. Abortion counseling and referral. According to t~e 1981 Title X Guidelines: 

Pregnant women should be offered information and counseling 
regarding their pregnancies. Those requesting information on .. 
opjions for the management of an unintended pregnancy are to be 
given non-directive counseling on the following alternative courses 
of action, and referral upon request: . 

o Prenatal care and delivery 
o Infant care, foster care, or adoption 
o Pregnancy termination. 

There are limitations on what abortion counseling and referral is permissible under the 
I 

statute: (a) a Title X project may not provide pregnancy counseling which promotes abortion or 

encourages persons to obtain abortion, although the project may provide patients with complete 

factual information about all medicaloptions and the accompanying risks and. ben~fits; (b) a 

Title X project may provide a referral for abortion. A referral may include providing a patient 

with the name, address, telephone number, and other relevant factual information (such as 

whether the provider accepts Medicaid, charges, etc.) about an abortion provider. The project 

may not take further affirmative action (such as negotiating a fee reduction, making an 

appointment, providing transportation) to secure abortion services for the' patient; and (c) where a 

referral to' another provider who might perform an abortion is medically indicated because of the 

patient's condition or the condition of the fetus (such as where the woman's life would be 

endangered), such a referral by a Title X project is not prohibited by section 1008 and is required 

by 42 CFR 59.5(b)(l). The limitations on referrals do not apply in cases in which a referral is 

made for medical indications. 
') 
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3. Advocacy activities. A Title X project may not promote or encourage the use of 

abortion as a method of family planning through advocacy activities such as providing speakers 

to debate in opposition to anti-abortion speakers, bringing legal action to liberalize statutes 

relating to abortion, or producingandlor showing films that encourage or promote afavorable 
\ 

. attitude toward abortion as a method of family planning. Films that present only neutral, factual 
\ 

information about abortion are permissible. . A Title Xproject may be a dues paying participant 

in'a national abortion advocacy organization, so long as there are other legitimate program-

related reasons for the affiliation (such as access to certain information or data useful to the Title 

X project). A Title X project may also discuss abortion as a backup method of family planning 

in a discussion of relative risks of various methods of contraception. 

4. Separation. Non-Title X abortion activities must be separate and distinct from Title X 

project activities. Where a grantee conducts abortion activities that are not part of the Title X 

project and would not be permissible if they were, the grantee must ensure that the Title X-

supported project is separate and distinguishable from those other activities. What must be 

10,oked at is whether the abortion element in a program of family planning services bulks so large 

and is so intimately related to all aspects of the program as to make it difficult or impossible to 

separate the eligible and non-eligible items of cost. 

. The Title X project is the set of activities the grantee agreed to perform in the relevant 

grant documents as a condition of receiving Title X funds. A grant applicant may include b?th 

project and nonproject activities in its grant application, and, so long as these are properly 

distinguished from each other and prohibited activities are not reflected in the amount of the total 

approved budget, no problem is created. Separation of Title X from abortion activitie~ does not 
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require separate grantees or even a separate health facility, but separate bookkeeping entries 

1 

alone will not satisfy the spirit of the law. Mere technical allocation of funds, attributing federal 

dollars to non-abortion activities, is not a legally supportable avoidance of section 100S. 
I 

Certain kinds of shared facilities are permissible, so long as it is possible to distinguish 

between the Title X supported activities and non-Title X abortion-related activities: (a) a 

common waiting room is permissible, as long as the costs are properly pro-rate4; (b) common 

staff is permissible, so long as salaries ~e properly allocated and all abortion related activities of 

the staff members are'performed in a program which is entirely separate from the Title X project; 

. a hospital offering abortions for family planning purposes and also housing a Title X project is 

permissible, as long as the abortion activities are sufficiently separate from the Title X project; 

and (d) maintenance of a single file system for abortion and family planning patients is 
, 

permissible, so long as costs are properly allocated. 

Whether a violation of section 1008 has occurred is determined by whether the prohibited 

activity is part of the funded project, not by whether it has been paid for by federal or non-federal 

funds. A grantee may demonstrate that prohibited abortion-related activities are not part of the 

Title X project by various means, including counseling and service protocols, intake and referral 

procedures, material review procedures, and other administrative procedures. 

Dated: {V1.J1r" ,;L:l- I I a, rf 

~r~lr/--
Denese O. Shervington 

Deputy Assistant Secretary for Population Affairs 
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HHS "Gag Rule" 

Background 

On December 28, 1999, HHS submitted for OMB review a final rule revoking the 1988 "gag 

rule" along with revised guidance for Title X clinics. 


The final 1988 "gag rule" interpreted the existing' Title X statute as prohibiting Title X clinics 
, from providing abortion counseling and referrals.' The 1988 rule 'was never implemented due to 
court challenges. On January 22, 1993, President Clinton issued an Executive Memorandum 

, directing HHS to issue a new interim final ru1esuspending the 1988 "gag rule!' The HHS final, 
rule currently under review would revoke, rather than simply suspend, the 1988 Ugag rule.," 

The HHS ntle is substantively identical to die rule ih place prior to the 1988 "gag rule.," It is very 
general (clinics must provide "a broad range of acceptable and effective medically approved 
family methods"), but is further clarified in accompanying program guidanGe that allows for 
disclosure of abortion-related information upon request and in a nondirective manner. The rule 
permits clinics to provide referrals for abortion services. but prohibits additional <tetion to secure 
abortion services for a patient. ' 

Status of OMB Review , 

OMB staffhave identifiedtwo issues with the final rule and guidelines; 

Issue I: Incorporation ofGuidance Policy Into Rule 

A large number ofcomments on both sides (including the American Civil Liberties Union 
(ACLU), the American College of Obstetricians and Gyne'cologists, legal and public policy 
research firms specializing in reproductive rights, and numerous Planned Parenthood Clinics) 
recommended that HHS incorporate legislative and/or program guidance language into the rule. 
Commenters argued that reliance on program guidance leads to less clear and effective policy. 
For example, the Center for Reproductiv~ Law and Policy argued that reissuing the pre- J988 rule 
would leave behind "a legacy of uncertainty and distrust for both providers and their clients." Tn 
its preamble discussion, HHS states that it resolved many of these issues by publishing the 
program guidance for comment on June 23, 1993. Publication of this guidance, however, docs 

. not address '[he fundamental issue of whether certain intetpretations and policies should be . 

expressed in the rule rather than agency guidance . 


. Issue II: Improved Preamble Response t~ Comments 

HHS has not r;esponded to public comments on a variety of issues. These include incorporation 
of the program guidance into the rule, cOhflict of interest concerns with self-referrals. policies 
regarding dues payments to advocacy groups, and whether the rule addresses the Family 
Executive Order. OMB staff believe these issues will receive significant public'attention and 

, ' 
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t;".. U. I &,f:)(I'll 

58 FR 51735: Monday, October4, 1993 \ 

EXECUTIVE ORDER #12866: REGULATORY PLANNING AND REVIEW 
September 30, 1993 . 

.... ~ 
The American people deserve aregulatory system that works 

for thein, not against them: a regulatory system that protects 
and improves their health, safety, environment, and well-being 
and improves the performance of the economy without imposing 
unacceptable or unreasonable costs on society; regulatory 
policies that recognize that the private sector and private 
markets are the best engine for economic grovvth; regulatory 
approaches that respect the role ofState, local, and tribal 
governments; and regulations that are effective, consistent, 
sensible. and understandable. We do not have such a regulatory 
system today. 

With this Executive order, the Federal Government begins a 

program to reform and make more efficient the regulatory process. 

The objectives ofthl.s Executive order are to enhance planning 

and coordination with respect to both new and existing 

regulations; to reaffirm the primacy ofFederal agencies in the 

regulatory decision-making process; fO restore the integrity and 

legitimacy ofregulatory review and oversight; and to make the 

process more accessible and open to the pub1ic~ In pursuing 

these objectives, the regulatory process shall be conducted so as 

to meet applicable statutory requirements and with due regard to 

the. discretion that fu:is been entrusted to the Fedem.l agencies. 


Accordingly; by the authority· vested in me as President by 

the Constitution and the laws of the United States ofAmerica, it 

is hereby ordered as follow~: 


Section 1. Statement ofRegulatory Philosophy and 

Principles. (a) The Regulatory Phllosophy.<;Federal agencies 

shou1d promulgate only such regulations as are,required by law, 

are necessary to. interpret the law, orare made necessary by 

compelling public need, such as material failures of private 

markets to protect or improve the health and safety of the 

public, the environment, or the well-being of the American 

people. In deciding whether and how to :tegulate~ agencies should 

assess all CQsts and benefits ofavailable regulatory 

alternatives, including the alternative ofnot regulating. Costs 


l 
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impacts, and equity. 

(6) Each agency'shall assess both the costs and the 

benefits of the intended regulation and, recognizjng that some 

costs and benefits are difficult to quantify, propose o~adopt a 

regulation only upon areasoned determination that the benefits 

of the intended regulation justify its costs. 


(7) Eacb agency shall base its decisions on the best 

reasonably obtainable scientific, technical, economic, and other 

infonnation concerning the need fot, and consequences of, the 

intended regulation. 


(8) Each agencyshalljdentify and assess alternative forms 

of,regulation and shall, to the extent feasible. specify 


. performance objectives, rather than specifying the behavior or 

manner ofcompliance that regulated entities must adopt. 


(9) Wherever feaSible, agencies shall seek views of 

appropriate State, local, and tribal officials before imposing 

reg\.datory requirements that might significantly or. uniquely 

affect those governmental entities_ Each agency shall assess the 

effects ofFederal regulations on State, local. and tribal 

governments, including specifically the availability of resources 

to carry out those mandates, and seek to minimize those burdens 

that uniquely or significantly affect such governmental entities, 

consistent with achieving regulatory objectives. In addition; as 

appropriate, agencies shaIl seek to harmonize Federal regulatory 

actions with related State, local, and tribal regulatory and 

oth~r governmental functions_ 


(10) Each agency shall avoid regulations that are 

inconsistent, incompatible, or duplicative with its other 

regulations or those ofother Federal agencies. 


(11) Each agency shall tailor its regulations to impose the 

least burden on society. including individuals, bUSinesses of 

" 


differing sizes, and other entities (including small communities 

and governmental entities). consistent with obtaining the 

regulatory objectives, taking into account, among other things, 

and to the extent practicable, the costs of cumulative 

regulations. 


(12) Each agency shall draft its regulations to be simple 

and easy to understand. with the goal of minimizing the potential. 
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. Economic Advisers;' (3) the Assistant to the President for 
Economic Policy; (4) the Assistant to the President for Domestic 
Policy; (5) the Assistant to the ~resident for 'National Security 
Affairs; (6) the Assistant to the President for Science and 
Teclmology~ (7) the Assistant to the President for Intergovernmental Affairs; (8) the 

Assistant to the President and 

Staff Secretary; (9) the Assistant to the President and Chief of 

Staff to the Vice President; (10) the Assistant to the President. 

and COWlse,1 to the President; (II) the Deputy Assistant to the. 

President and Director of the White House Office on Environmental 

Policy; and (12) the Administrator ofOIRA, who also shall 

coordinate commurucations relating to this Executive order among 

the agencies, OMB, the other Advisors, and the Office of the Vice 

President. 


(b) IIAgency)" unless otheIWise indicated, means any 

authority of the U'Qited States that is an "agency" under 

44 U.S.C. 3502(1), other than those considered to be independent 

regulatory agencies, as defined in 44U.S.C. 3502(10). 


(c) "Director" means the Director ofOMB. 

(d) "Regulation" or "rule" means an agency statement of 

general applicability and future effect, which the agency intends 

to have the force and effeCt of law, that is designed to 

implement, interpret, or prescribe law or policy or to describe 

the procedure or practice requirements ofan agency. It does 


. not, however, include: 

(1) Regulations or rules issued in accordance with the 

formal rulemaking provisions of 5 U.S.C. 556. 557; 


(2) Regulations or rules that pertain to a military or 

foreign affairs function ofthe United States, other than 

procurement regulations and regulations involving the import or 

export of non-defense articles and services; 


(3) Regulations or mIes that are limited to agency 

organization. management, or personiIel matters; or 


(4) Any other category of regulations exempted by the 

Administrator of OIRA. 


(e) I'Regulatory action" means any substantive action by an 

agency (nonnaUy published in the Federal Register) that 
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minimum, a ·regulation identifier number, a brief summary of the 
action~ the legal authority for the action, arty legal deadline 
for the action, and the name and telephone number of a . 
knowledgeable agency official. Agencies may incorporate the 
infonnation requited under 5 U.S.C 602 and 41 U.S.C. 402 into 
these agendas. 

(c) The Regulatory Plan. For purPoses of this subsection, . 
the term "agency" or "agencies"shall also include those 
considered to be independent regu]atory agencies, as defined in 
44 U.S.c. 3502(10). (1) As part of the Unified ReguJatory 
Agenda, beginning in 1994) each agency shall prepare a Regulatory 
Plan (plan) of the most important significant regulatory acti'ons 
that the agency reasonably expects to issue in proposed or final 
fonn in that fiscal year or thereafter. The Plan shall be. ' 
approved personally by the agency head and shall contain at a 
minimum: 

(A) A statement of the agency's regulatory objectives and 
priorities and how they relate to the President's priorities; 

(8) A summary ofeach planned significant regulatory action· 
including, to the extent possible, altemativesto be considered 
and preliminary estimates of the anticipated costs and benefits; 

(C) A summary 'ofthe legal basis for each such action, 
including whether any aspect of the action is required by statute 
or court order; 

(D) .A statement of.the need for each such action and, if 
. applicable, how the action will reduce risks to public health, 
safety, or the envirorunent, as well as how ~e magnitude of the 
risk addressed by the action relates to other risks within the 
jurisdiction of the agency; 

. (E) The agency's schedule for action, including a statement 
ofany applicable statutory or judicial deadlines; and 

(F) The name; address, and telephone number ofa person the 
public may contact for additional infonnation about the planned 
regulatory action. 

(2) Each agency shall forward its Plan to OIRA by JWle 1st 
ofeach year. 
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regulatory techniques, (2) the methods, efficacy, and utj!jly of 
comparative risk assessment in regulatory decision-making, and 
(3) the development of shoI1 forms and other streamlined 
regulatory approaches for smal! businesses and other entities}. 
The Working Group shall meet atJeast quartetly and may meet as a' 
whole or in subgr9ups ofagencies with an interest in particular 
issues or subject areas. To inform its discussion.~, the Working 
Group may commission analytical studies at;ld reports by OIAA, the 
Administrative Conference of the United. States, or any other 
agency. " 

(e) Conferences. The Administrator ofOIM shall meet 
quarterly with representatives of State, local, and tribal 
govemments to identify both existing and proposed regulations 
that may uniquely or significantly affect those governmenta) 
entities. The Administrator of OIRA 'shall also convene, from' 
time to time; conferences with representatives of businesses, 
nongovernmental organizations, and the pubHc to discuss . \ 
regulatory issues ofcommon concern. . 

. Sec. 5. Existing Regulations. In order to reduce the 
regulatory burden on the American people, their farililies. their 
communities, their State, local, and tribal governments, arid 
their industries; to determine whethet regulations promulgated by 
the executive branch of the Federal Goverriment have become 
unjustified or unnecessary as a result ofchanged circumstances; 
to confirm that regulations are both compatible with each other 
and not duplicative or inappropriattdy burdensome in the . 
aggregate; to ensure that all regulations are consistent with the , 
President's priorities and the principles set forth in this 
Executive order, within applicable law; and to otherwise improve 
the effectiveness ofexisting regulations: (a) Within 90 days 
of the date of-this Executive order, each agency shall submit to 
OIM a progratn, consistent with its resources and regulatory 
priorities, under which the agency will periodically review its 
existing significant regulations to determine whether any such 
regulations should be modified or eliminated'so as to make the 
agency's regulatory program more effective iria4hievingthe 

, regulatory objectives, less burdensome, or in greater aligrunent 
with the President's priorities and the principles set forth in 
this Executive order. Any significant regulations selected for 
review shall be included in the agency's annual Plan. The agency 
shall also identifY any legislative mandates that require the 
agency to promulgate or continu;e to impose regulations that the 
agency believes are unnecessary Qr outdated by reason ofchanged 
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(3) In addition to adhering to its Own rules and procedures 

andto the requirements of the Administrative Procedure Act, the 

Regulatory Flexibility Act, the Paperwork Reduction Act, and 

other applicable Jaw, each agency shall develop its'regulatory 

actions in a timely fashion and adhere to the following 

procedures with respect to a regulatory action: 


(A) Each agency shall provide OIRA, at such times and in 
the manner specified by the Administrator of OIRA, with a list of 
its planned regulatory actions, indicating those which the agency 
believes are significant regulatory actions within the meaning of ' 
this Exe'Cutive order. Absent a material change ill the 
development of the planned regulatory action, those tiot 
designated as significant will not be subject to review under, 
this section Wlless, within 10 working days ofreceipt of tl1e 
list, the Administrator ofOIRA notifies the agency that OIRA has 
detennined that a planned regulation is a significant regulatory 
action within'the meaning of this Executive order. The 
Administrator of OIRA may waive review ofany planned regulatory 
action designated by the agency as significant, in which case the 
agency need not further comply with subsection (a)(3XB) or 
subsection (a)(3)(C) ofthis section. 

(B) For each matter identified as. or determined by the 

Administrator of OIRA to be, a significant regUlatory action, the 

issuing agency shall provide to OIRA: 


(i) The text ofthe draft regulatory action, together with 

a reasonably detailed description ofme need for the regulatory 

action and an explanation of hO'W the regulatory action will meet . 

thatneed; and ' 


(ii) An assessment of the potential costs and benefits of 

the regulatory action, including an explanation O'f the manner in 

which the regulatory action is consistent with a statutory 


. mandate and, to' the extent permitted by law"promotes the 
President's priO'rities and avoids undue interfei'e.nce with State, 
local, and tribal governments in the exercise of their . 
governmental functions. 

(C) FO'r those matters identified as,or detemrined by the .. 
Administrator ofOIRA to be, a significant regulatory action 
within the scope ofsection 3(f)(1)~ the agency shall also 
prO'vide to OIRA the folJowing additional informatiO'n developed.as 

http:developed.as
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in subsections (a)(3)(B) and (C)~ 

(ii) Identify for the public, in a complete, dear, and 

simpie manner, the substaniiv~ changes between the draft 

submitted to OIRA for review and the action subsequently 

announced; and 


(iii) Identify for the public those changes in the 

regubnory action that wer~ made at the suggestion or 

recommendation ofOIM. 


(F) All information provided to the public by the agency 

shall be in plain, understandable language. ' 


(b) OIRA Responsibilities. The Administrator ofOIRA shall 
provide meaningful guidance and oversight so that each agency's 
regulatory actions are consistent with applicable law, the 
President's priorities, and the principles set forth In this 
Executive order and do not conflict with the policies or actions 
ofanother agency. OIM shall, to the extent permitted by law. 
~dhere to the following guidelines: ' 

(I) OIRA may review only actions identified by the agency 
or by OIRA as significant regulatory actions under subsection 
(a)(3)(A) ofthis section. 

(2) OIRA shall waive review or notify the agency in writing 
of the results of its review within the following time periods: 

(A) For any notices of inquiry, advance notices ofproposed 
rulemaking, or other pre1iminary regulatory actions prior to a 
Notice of Proposed Rulemaking, within 10 working days after the 
date of submission of the draft action to OIRA; 

(B) For all other regulatory actions, within 90 calendar 
days after the date ofsubmission of the infotltlation set forth in 
subsections (a)(3)(B) and (C) of this section~,unless OIRA has 
previously reviewed this infonnation and, sin~e that review, 
there has been no material change in,the facts arid circumstances 
upon which the regulatory action is based, in which case, OIM 
shall complete its review within 45 days; and 

(C) The review process may be extended (1) once by no more 
than 30 calendar days upon the written a.pproval 'of the Director 
and (2) at the request of the agency head. 

. , 
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(i) Tfie status ofall regulatory actions, including if (and 

if so, when and by whom) Vice Presidential and Presidential 

consideration was requested; 


(ii) A notation ofall written communications fOIWatded to 

an issuing agency under subsection (b)(4)(B)(ii) ofthls.section; 

and 


(iii) The dates and names of individuals involved in a11. 
substantive oral communications, in~luding meetings and telephone 
conversations, between OIM personnel and any person not employed, 
by the executive branch of the Federal Government, and the 
subject matter discussed during such communications. 

(D) 'After the regulatory action has been published in the 
. Federal Register or otherwise issued to the public, or after the 
agency has 3.!illounced its decision not to publish or issue the 
regulatory action, OIRA shall make available to the public all 
documents exchanged between OIRA and the agency during the review 
by OIRA under this section. 

(5) All information provided to the public by OIM shall be 

in plain, understandable language. 


Sec. 7. Resolution of Conflicts. To the e::-::tent permitted . 

by law, disagreements or conflicts between or among agency heads 

or between OMB and any agency that cannot be resolved by the 

Administrator ofOIM shall 'be resolved by the President, or by 

the Vice President 'acting at the request ofllie President, with 

the relevant agency head (and, as appropriate, other interested 

government officials). Vice Presidential and Presidential· 

consideration ofsuch disagreements may be initiated. only by the 

Director, by the head of the issuing agency, or by the head ofan 

agency that has a significant interest in the regulatory action 

at issue. Such review will not be undertaken at the request of. 

other persons,entities,' or their agents. 


Resolution ofsuch conflicts shall be infomloo by 

recommendations developed by the Vice President, after 

consultation with the Advisors (and other executive branch' 

officials or personnel whose responsibilities to the President 

include the subject matter at issue). The development of these 

recommendations shall be concluded within 60 days after review 

haS been requested. 
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law or equity by a party against the United States, its agencies 
or instrumentalities) its officers or employees, or any other 

person. 

Sec. 11. Revocations. Executive Orders Nos. 12291 and 
12498; all amendments to those Executive orders; aU guidelines 
issued under those orders; and any exemptions from those orders 
heretofore granted for any category of rule ar'e revoked. 

WILLIAM i. CLINTON 

THE WHITE HOUSE, 
September 30, 1993. 

TOTAL P.10 
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/TITLE X: 


THE NATION'S CORNERSTONE FEDERAL FAMILY PLANNING PROGRAM 

Enacted in 1970 with broad bipartisan support, ritle X of the- Public Health Service Act is 
the only federal program exclusively dedicated to family planning and reproductive health 
services. Title X has been the nation's cornerstone family planning program for more than 
25 years, providing millions of women with services ranging from contraception to pap 
smears and breast cancer screening. For many women, Title X clinics provide the only basic 
health care that they receive. Publicly funded, family planning services have helped reduce 
the rates of unintended pregnancies, unintended births, and abortions. In addition, they have 
been responsible for improving the quality of women's health and lives.! Yet, despite the 
importance of federally funded family phlnning services to American women and the nation 
as a whole, anti-choice lawmakers have attacked the program consistently. Since gaining a 
Congressional majority in the 1994 elections, anti-choice lawmakers in Congress have 
repeatedly attempted to defund the program arid restrict minors' access2 Moreover, ­
Congress has failed to provide adequate funding levels for Title X. Title X funding must 
be increased without restrictions upon confidentiality in order to enhance wom.en's 
access to contraceptive and family planning services and to give women real choices 
over their reproductive lives. 

I. TITLE X FAMILY PLANNING FUNDS PROVIDE WOMEN WITH ESSENTIAL 
SERVICES. 

The Title X program funds medical services crucial to women's health, especially for 

women who have no other access to such care. For many women, Title X clinics may be 

their first point of entry into the health care systerri, thereby serving as a bridge to other 

services.*' . 


A. Title X Assists Millions of Women. 
I 

Title X funds provide, million~ of women -- regardless of age, income or marital status -­
with family planning services each year. In 1994, Title X provided some funding for 60 

, percent of all family planning agencies} Each year, approximately 4.5 million women 
obtain services in more than 4400 clinics receiving Title X funds.i 

Most of the women obtaining Title X services are young and poor and have never given 
birth. Approximately 80 percent of all clients served by publicly funded providers are under 
age 30 and 57 percent have family income levels under the federal poverty level. For over 
eight in ten women receiving family planning services, a Title X clinic is their sole source 
of services.2 . 

Title X is particularly important in p~oviding family planning services to low-income 

women who fail to qualify for Medicaid. Whereas Medicaid generally limits eligibility to 

very poor women who are single, have a child (or are pregnant) and meet other stringent 
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requirements,~ Title X provides more women with access to services. Under Title X, 
women with incomes not exceeding 100 percent of the poverty level must receive entirely 
subsidized services; women with incomes 101-250 percent of poverty must be charged on a 
sliding scale; and women with incomes over;250percent of poverty must be charged full 
fees. In addition, eligibility for a minor seeking confidential services is based on her own , 
income, not that of her parents.! ­

B. Title X Provides Essential Services. 

The Title X statutes and corresponding regulations prescribe a mini~tim standard of care 
for reproductive health c~re. The statutes define qualifying family planning projects 
broadly, as including "a broad range of acceptable and effective family planning methods 
and services (including natural family planning methods, infertility services, and services 

'for adolescents)."§ The regulations further explain that these family planning projects "shall 
consist of the educational, comprehensive medical, and social services necessary to aid 
individuals to determine freely the number and spacing of their children."2 The law 
prohibits Title X funds-to be used for abor.tion.!.Q Furthermore, Title X funds support 
practitioner training programs and research designed to enhance the quality of the family 
planning services provided.!! Finally, the law mandates that acceptance of services must be 
voluntary and not coerced . .!1 " 1 

Title X guidelines promote women's health as well. Under the guidelines, Title X clinics 
must provide the following services: (1) pelvic exams and pap smear tests; (2) breast exams 
and education regarding self-examination; (3) screening and treatment for sexually 
transmitted diseases (STDs); (4) infert,ility screening; and (5) referrals to specialists. In 
addition, the guidelines recommend that Title X-funded agencies should offer other health 
promotion/disease pre~ention services such: as screening, immunization, nutrition services, 
and general hea~th education'and counseling.'13 ' 

Title X clinics also provide teens with educational services, giving teens the tools they need 
to make responsible choices about their sexual and reproductive lives. At Title X clinics, 
teens receive counseling and information COricerning both abstinence and contraceptive 
methods. 14 

C. Title X Ensures Confidential Services. 

Under Title X, all patients -~ regardless 'of age -- must be erisured confidentiality . .!2 
Although the law, requires entities receiving Title X funds to encourage family participation 
in teens' reproductive health decisions,.!i family involvement can not be mandated. Citing 
legislative intent and the clear statutory language encouraging -- not mandating -- parental 

, 	 involvement, two federal courts of appeal in ;1983 prohibited eriforc~ment of a regulatory 
attempt -- dubbed the "squeal rule" -- to require Title X clinics to notify parents when they 
prescribed contraceptives to minors.!l 'J 

Title X clinic~ have therefore served as an invaluable source of corifidentialservices for 
teens. In fact, three in ten individuals receiving contraceptive services from publicly funded 
family planning providers are under 20 years! old.!.!! ­

A bedrock prinCiple of medical ethics, confidentiality is crucial to ensuring women's 
reproductive health. Empirical studies confirm that when parental consent or notice is 
mandated by law, thus breaching confidentiality, adolescents are likely to delay or avoid 
seeking needed care, particularly in the 'area of family planning. For example, 58 percent of 
high school students surveyed in three public schools in central Massachusetts reported 
having health concerns they would like to keep from their parents. Approximately 25 
percent of the, students said they would forgo seeking ~ertain types of medical treatment if 
there were a possibility of disclosure to pare~ts by physicians.!2 Another study of 

, 
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adolescents found that if confidential treatment'for sexually transmitted diseases were 
available, 50 percent of the adolescents wOl,lld seek care. Only 15 percent reported that they 
would seek medical treatment if parental consent or notice were required.2o 

. 
. 

. I 

Recognizing this link between confidential services and receipt of reproductive health care, 
courts have acknowledged the importan,ce of confidential services for teenagers. In Planned 
Parenthood Affiliates o/California v. Van De Kamp, the California Court of Appeal found 
that if "minors are unable to obtain reproductive health care on a confidential basis, without 
their sexual conduct being reported to law enforcement for investigation, they will be . 
deterred from seeking such care." Additioml11y, the court noted that "[i]t is nearly 
impossible to establish a professional, therapeutic relationship without a promise of 
confidentiality which the professiQnal can keep."ll A United States District Court, in 
Planned Parenthood Association o/Utah v. lyfatheson, prohibited a "blanket parental 
notification requirement" for minors seeking contraceptives. In doing so, the court 
recognized that "minors seek contraceptives after becoming sexually active, not before 
[and] ... that a significant percentage of sexually, active minors would not cease their 
sexual activity if access to contraceptives is conditioned on parental' notification. Instead, 
-those minors would terminate their use ofcontraceptives. Thus, ... [the law] would expose 
sexually active minors to the health risks of early pregnancy and venereal disease."22 ' 

Organized medicine in the United ;State~'has reached a remarkable consensus that 
contraceptive services should be available to adolescents on a confidential basis. In July 
1998, the American Academy of Family Physicians (AAFP), the American Academy of 
Pediatrics (AAP), the American College of, Obstetricians and Gynecologists (ACOG), 
the American Medical Women's AssociatiQn (AMWA), the American Society for 
Reproductive Medicine (ASRM), and the Society for Adolescent Medicine wrote a joint 
letter to members of Congress opposing attempts to require. parental notific,ation or consent 
for adolescents to receive contraceptive service's in clinics funded by Title X. The letter 
states "[w]hile we applaud efforts to ensure that parents are involved in minor's health care 

. decisions, we believe that such involvement is best achieved by the 'efforts of physicians 
and their patients in a manner which respects the adolescent's right to confidential health 
care. Forced parental involvement, in our view, will have a negative impact on the 
physician-patient relationship, as well as hav~ the unintended consequence of deterring 
adolescents from seeking important health care services. 

Joining the consensus of the Unite'd Nations International C~nference on Population and 
Development (ICPD) and the Fourth World Conference on Women (FWCW), the United 
States recognized adolescen~s' rights to confidential sexual and reproductive health 
information and services.24 Specifically, the ICPD Programme of Action states that sexual 
and reproductive health services "must safeguard the rights of adolescents to privacy, 
confidentiality, respect and informed consent, respecting cultural values and religious 
beliefs. In this context, countries should, where appropriate, remove legal, regulatory and 
soCial'barriers to reproductive health information and care for adolescents ...."25 Similarly, 
the FWCW Platform for Action directs countries to "[p ]repare and disseminate accessible 
information ... designed to ensure that women and men, particularly young people, can 
acquire knowledge about their health, especially information on sexuality and reproduction, 
taking into account the rights of the child to access to information, privacy, confidentiality, 
respect and informed consent."26 Thus, ifthelUnited States required parental involvement in 
Title X family planning services, it would violate these international accords. 

Moreover, virtually every state in the U.S. has enacted legislation to permit minors to 
obtain care for sexually transmitted diseases without parental consent and many have legal 

. provisions ensuring confidential access to contraceptives. As of September 1997, 49 states 
and the District of Columbia authorize minots to consent to the diagnosis and treatment of 
sexually transmitted diseases, and legislatures in 23 states and the District of Columbia 
have given minors the authority to consent t6 contraceptive services.27 Any attempt to 
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eradicate Title X's guarantee of confidentiality would therefore trammel upon these 
individual state confidentiality protections. 

, " 

II. PUBLICLY FUNDED FAMILY PLANNING SERVICES IMPROVE WOlVIEN'S 
LIVES. 

A. Access to Contraceptive Services Enhances the Quality of Life for Women and 
their Families. '. ! 

Access to contraceptive services is central to :improving women's overall health and 
reducing unintended pregnancy. The ability to determine whether and when to have 
children is a key measure of women's autonomy. Moreover, as the U.S. Supreme Court 
recognized in Planned Parenthood o/Southeastern Pennsylvania v. Casey, "[t]he ability of 
women to participate equally in the economic and social life ofthe Nation has been 
facilitated by their ability to control their reproductive lives."29 Reducing the rate of 
unintended pregnancy and enhancing reprodllctive health and rights therefore are essential 
to promoting women's self-determination and ability to participate fully in society. 

Nearly 50 percent of all pregnancies in the U.S. are unintended.3o An estimated 31 million 
women, or one-half of all women in the U.S. of reproductive age, are at risk for unintended 
pregnancy. By decreasing the unintended pregnancy rate, access to contraceptive services 
also improves the quality of life for both parents and their children.~ 

• Negative health outcomes are strongly"associated with unintended pregnancy. These 
outcomes include:'delayed or inadequate prenatal care; increased fetal exposure to 
tobacco and alcohol; increased likelihood of low birth weight and death in the first 
year of life; and higher risk of abuse and failure to receive sufficienfresources for 

, healthy development. 32 

• 	 Unintended pregnancy is .also linked to negative social outcomes for parents and 
families, such as increased risk ofthe mother being physically abused, the dissolution 
of the parents' relationship, economic hardship, and a reduced likelihood that parents 
will achieve their educational, and career goals.33 

Participation in publicly funded family planning services also positively affects women's 
lives and helps ensure healthier babies. 

• 	 A national study found that family planning funds for 1982-1988 were linked to 
20,000 fewer low birth weight births, 6,500 fewer infant deaths, and 5,500 fewer 
neonatal deaths. 34 '. 

• 	 Receipt of publicly funded family planning services increases the likelihood that a 
woman will receive adequate prenatal care if she does become pregnant. In one study, 
family p~anning funding from 1982-19.88 was associated with 106,900 fewer births 
with no or late prenatal care. Meanwhi'le, a North Carolina study found that women 
were more likely to initiate prenatal care early, to receive sufficient care throughout 
pregnancy, and to participate in a'food supplement program and other maternity-care 
services if they had used family planning services in the first two years prior to 
becoming pregnant.~ 

.. 
.• 	Title X funds are also vital to STD screening and treatment. Each year 15.3 million 

new cases of STDs occur in the U.S., including approximately four million new cases 
among teenagers.36 In 1990, 40 percent of all visits to an individual Title X grantee 
involved STD screening or treatment -:- as compared to 10 percent of visits in 1980.37 

i 
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B. Publicly Funded Family Planning Services Are Effective in Reducing Unintended 
Pregnancies, Unintended Births, and Abortions. 

• 	Publicly funded contraceptive services annually prevent 1.3 million unintended 
pregnancies, which would result in 533,800 births and 632,300 abortions. Without 
such services, the number of abortionsvperformed each year in the U.S. therefore 
would be approximately 40 percent higher.38 

• 	Publicly funded contraceptive services have a particularly profound impact on , 
adolescents. Without such publicly funded services, 385,800 additional teens would 
become pregnant annually. The result would be 154,700 more births and 183,300 
more abortions, increasing the yearly total of teen births by about 25 percent and the 
number of abortions by about 58 percent.12 

C. Publicly Funded Contraceptive Services are Cost-Effective. 

• 	Compared to no contraceptive use, use of contraceptives is extremely cost-effective. 
Annually, 100 women having sexual intercourse without contraception will have 85 
pregnancies.4o .. , 

• 	 Of the approximately 534,000 additional women who would give birth in the absence 
of publicly funded services, approximately 338,000 additional women would be 
eligible for pregnancy-related Medicaid coverage. About 80 percent of these women 
would be eligible solely because of their pregnancy. Through state and federal 
expenditures, the nation would spend an additional $1.2 billion for Medicaid each 
year. Every governm~nt dollar spent on contraceptive services thus saves the public 
approximately $3.00 in funds that otherwise would have been spent on 
pregnancy-related and newborn care through Medicaid.41 

III. THE CURRENT FUNDING ,LEVELS FORTITLE X ARE INADEQUATE. 

A. In Constant Dollars, Title X Funding Has Decreased Over Time. 

If Title X funding had increased at the rate of inflation from its FY 1980 funding level of 
$162 million, it presently would be funded at approximately $500 million. Yet, Title X's 
funding level for FY 1999 is less than half that amount -- $215 million. In fact, taking 
inflation into account, Title X funding for contraceptive services in constant dollars 
decreased by 61 percent between 1980 and 1998.~ 

·B. Title X Clinics Face Increasing Costs. ! 

While the level of public funding for family planning clinics declined, the number of 
patients they served rose -- overburdening the system.44 Less than 30 percent of all women 
potentially eligible for services in 1994.were served by Title X clinics.45 Moreover, while 
funding for Title X has decreased, the costs ofproviding certain services has risen, as has, 
the number of patients needing certain services.46 
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Source: Frost, "Family 
Planning Clinic Services 
in the United States," 
99.47 

The notion that women should be able to ch~ose freely from a broad range of contraceptive 
choices is inherent in the Title X regulations.i!! However, the increasing demand for 
long-lasting contraceptive technologies such as Depo-Provera has made it difficult for Title 
X clinics to accomplish this task. This contraceptive method is extremely effective, but has 
very high up-front costs as compared to oral contraceptives.49 For example, 17 percent" of . 
Title X patients now use Depo-Provera, a drug whose increased use is credited as one of the 
factors responsible for the decreased teen pregnancy rate. Yet, providing one woman with 
Depo-Provera for a year is more expensive than providing three women with an annual" 
supply of oral contraceptives. Thus, clinics are hard-pressed to come up with the financial 
resources to accommodate new Depo-Provera patients. This financial burden has made it 
difficult for providers to offer their clients the full range of contraceptive services. The 
rising costs of Pap smears and improved STD screening and detection techniques have 
aggravated this burden, hindering clinics' abi,lity to make routine, effective diagnostic 
technologies available to all patients.5o 

. t 

C. The Proposed Increase in Title X Funding is Necessary/but Not Sufficient. 
. i . 

Recognizing the importance of increased funding for Title X, President Clinton's FY 2000 
budget proposal requests $25 million for Title X over the current level.~ As First Lady 
Hillary'Rodham Clinton remarked at NARAL's 26th anniversary of Roe v. Wade luncheon, 
"I think we can all agree that it is a tragedy when four in 10 pregnancies worldwide are 
unplanned -- and half of them endin ab~rtion. Now if we want, really, to reduce those 
numbers, we know we cannot achieve th~t goal by making abortion harder to get. We must 
do it by standing up for family planning here and around the world. And lam pleased to 
announce that the President's budget request for FY 2000 does just that. He is asking for an 
increase of $25 million in Title X Family Planning grants -- the largest increase in 15 years 
..."g However, even if the extra $25 million is appropriated, that level of funding still 
would not be enough to meet all of the administration's objectives, including targeting 
hard-to-reach populations such as males; sub,stance abusers, and the homeless. 53 

IV. CONCLUSION. 

Title X funding for family planning services has assisted millions of women in obtaining 
essential care. Research has proven Title X'seffectiveness in reducing the number of 

, unintended pregnancies, unintended births, .and abortions. Only through adequate levels of 
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funding, without restrictions on minors' access to confidential services, can Title X's 
benefits to women's lives and health continue and expand .. 

*Although Title X clinics\primarily serve women, they provide services to male clients as 
welL ", " 

July 12, 1999 
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THE GAG RULE 

The Republican "Contract With America" calls for a federal gag rule that would endanger 
women's health and interfere with the doctor-patient relationship. The Personal 
Responsibility Act would provide state block grants to be used for pregnancy prevention 
programs and would impose a gag rule preventing participating women from obtaining 
medical advice, counseling and information about abortion. The gag rule would endanger 
women's health by denying them the complete and accurate information about their 
reproductive choices that is routinely available to those who can afford private care. It 
would also interfere with the doctor-patient relationship by requiring physicians to 
compromise their best medical judgment as to what information or treatment is in the best 
interest of their patient. . 

liP Leading medical groups concerned with women's reproductive health, 
including The American Medical Association and the American College of 
Obstetricians and Gynecologists, oppose gag rules. 

The new gag rule is strikingly similar to a counseling ban instituted during the Reagan/Bush 
era, but never fully implemented, that would have prohibited medical professionals at Title 
X clinics from counseling, advising or providing information about abortion and from 
referring women to health care facilities that offered abortion counseling or services. Health 
care providers would have been required to t~ll women who requested information about 
abortion that "abortion is not an appropriate method of family planning," even when the' 
pregnancy threatened the woman's life. ! 

. . 
fi} In 1991, a Harris poll found thl:Jt 78 percent of Americans thought that 
Congress should pass a law to overturn the gag rule. . 

fi} Significant bi-partisan majorities in bot1;l houses of Congress approved 
legislation to overturn the gag rule, and twice these votes were vetoed by 
President Bush. President Clinton revoked the gag rule by executive order on 
January 22, 1993 . 

. Women need access to family planning servi~es and information about all the options' 
available in order to make responsible decisi@ns about their health. Reinstating a dangerous 
"gag rule" policy would undermine women's,heal~h and censor the information health care 
professionals may provide. 

Copyrigltt /997, TIle National Abortion and Reproductive Rig/tts Action League Foundation. 
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EXECUTIVE ORDERS, 

On January 22, 1993 President Clinton issued five Executive Orders overturning anti-choice 
initiatives of the two previous administrations. After the 1994 elections, several anti-choice 
members of the new Congressional leadership stated their intent to pass legislation 
nullifying these Executive Orders as soon as possible. l Reversal of these policies in the 
104th Congress would be a serious setback fQf women's reproductive health, and would 
inhibit important scientific research that has the potential to save lives. 

The "Gag Rule" 

Title X of the Public Health ServiceAct is the centerpiece of federal family planning efforts 
and since its inception in 1970 has speCified that no federal funds appropriated for the 
program could be used for the performance of abortions. The act placed no restrictions on 
the ability ofTitle X clinics to provide abortion counseling or referrals. In 1988, President 
Reagan's Department of Health and Human Services (HHS) issued the "gag rule" 
prohibiting health care professionals at Title X clinics from counseling, advising or 
providing information about abortion. The regulations prohibited Title X service providers 
from referring women for abortion services, even when such information was specifically 
requested. 

The"gag rule" was never flilly implemented due to a series of legal challenges. President 
Bush vetoed congressional attempts to overturn the "gag rule" in 1991 and 1992. His 1992 
veto was overridden in the Senate, but was sustained by a small margin in the House. ' 
President Clinton overturned the "gag rule" by executive order during his first month in 
office. 

The "gag rule" resurfaced in the Repub(i~an "Contract With America." The Personal . 
Responsibility Act included in the Contract would create state block grants to be used for 
pregnancy prevention programs and would prevent women participating in such programs 
from obtaining medical advice, counseling and information about abortion. Like its 
predecessor, this "gag rule',' is dangerous for women, and also met with tremendous pub.lic 
opposition. ' . ', 

• Enforcement of the "gag rule" would endanger women's health by denying them 
complete and accurate medical information from their health care. proviqers . 

• The "gag rule" would interfere with th~ doctor/patient relationship, and is opposed by 
mainstream medical groups including the American Medical Association and the 
American College of Obstetricians and Gynecologists. 

RU 486 - Mifepristone 

RU 486 (also knoWn as mifepristone) is an effective non-surgical method of early abortion.' 
The drug was approved for use in France, England and Sweden following clinical trials 
documenting its safety and effectiveness, and has been used by approximately 150,000 
women in Europe. RU 486 also has potential; value in the treatment of breast cancer, AIDS, 
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brain tumors, Cushing's disease, diabetes and others. , , 

" 

Recognizing that mifepristone would expand~women's choJces and make it more difficult to 
target abortion clinics for violence and harassment, anti-choice forces have worked to deny 
American women access to RU 486. In '1989, the Bush Administration's FDA issued an 
"import alert" which helped ensure the drug would be unavailable in the U.S. for research or 
any other purposes. A United States District Court that examined a challenge to this import 
alert concluded that, "the decision to ban the drug was based not from any bona fide concern 

'for the safety of users of the drug, but on political c'onsiderations having no place,in FDA 
decisions on health and safety. 2 , 

In January of 1993, President Clinton signed Jan Executive Order directing the Department 
of Health and Human Services to assess initiatives to promote the testing and licensing of 
mifepristone. In May of 1994, the French pharmaceutical company, Roussel Uclaff donated 
the patent for mifepristone to the Population Council and cleared the way for clinical testing 
in the U.S. From October 1994 to Sept~mberj 1995, the' Population Council conducted 
clinical trials involving 2,100 volunteers at 1'.7 sites to collect data in support of an 

, application for FDA approval ofRU 486. Th~application was filed in March 1996. 3 

Fetal Tissue Research 

In March of 1988, the Reagan Administration imposed a temporary moratorium on federal 
funding of fetal tissue transplantation research, pending the outcome of an exhaustive study 
by the Human Fetal Tissue Transplantation'Research Panel on ethical, legal and scief,ltific, 
research. After reviewing this report, the Advisory Committee to the Director,ofthe 
National Institute ofI-Iealth recommended that the morat9rium'be lifted. Despite the panel's 
recommendation that the government resume funding, in November, 1989 the Secretary of 
the Department of Health and Human Services extended the moratorium indefinitely. The 
ban on federal funding for fetal tissue transplantation research severely restricted research. 
that showed :~normous promise for developing treatments for men and women suffering 
from a wide variety of medical conditions. Millions who suffer life-threatening diseases 
including: Parkinson's disease;4 Alzheimer'sdisease;5 Huntington's disease;6 AIDS;? 
strokes 8 and; spinal cord injuries9 may benefit directly from research involvil?-g fetal tissue 
transplantation. 

President Clinton overturned the funding ban on fetal tissue research by Executive Order in 
January of 1993. ' 

'Ban on the Performance of Privately Funded Abortions at Military Hospitals 

In 1988, the Reagan Administration's Department of Defense (DOD) announced a new 
policy prohibiting the performance of abortions at military facilities, even if paid for by the 
patient and even if abortion services were not othyrwise available where a woman or her 
husband were stationed. Abortion would be permitted only when the life of the woman 
would be endangered by carrying the pregnancy to term. Priorto the new policy, a woman 
in the military or a military dependent could pbtainan abortion at a military facility if she 
paid the costs of the procedure. : i 

{ 

The Military Health Care Initiatives Act of 1992 which would have entitled military 
personnel stationed outside the United States to obtain reproductive health services 
including abortion in military hospitals provided they paid the full cost reached final 
passage in the House in October of 1992. It was pocket vetoed by President Bush on 
October 31, 1992. 

/ 
I ~ 

President Clinton lifted the ban in January of 1993, permitting abortion services to be 
provided at U.S. military hospitals if paid for with non-:DOD funds. This Executive Order 

, 
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was overturned when HR 2126, the Defense Department's appropriations bill, was passed by 
,Congress and became law on December 4, 1995 without President Clinton's signature. The 
bill imposes a ban on privately funded abortions at U.S. military facilities overseas except 

,whenthe woman becomes pregnant as a result of rape or incest. On February 10, 1996, 
President Clinton signed a DOD Authorization bill that also includes a provision that bans 
privately funded abortions at overseas U.S. military facilities except in cases of rape or 
incest. 

AID Family Planning GrantslMexico City1policy 

In 1985, the Reagan Administration announced its new policy on the U.S. international 
family planning program funded through the ,Agency for International Development. In 
exchange for family planning aid, foreign nongovernmental organizations were prohibited' 
from providing - with their non-U.S. funds - imy information or services relating to abortion 
even in countries where abortion was legal. This became known as the "Mexico City" 
policy, named for the 1984 United Nations Conference on Population at which the Reagan 

. administration first .announcedit." This "int~tnational gag rule" seriously undermined 
efforts to promote safe and effective family planning programs in foreign nations and 
greatly limited the extent to which: the U.S. could support international family planning 
programs. President Clinton overturned' the Mexico City Policy by Executive Order in 
January of 1993. . 

Anti-choice h;;gislators inthe 104th Congress, have repeatedly attempted to pass legislation 
that would,impose restrictive family planning policies similar to the Mexico City policy. 
Although they have not succeeded, they were able to insert provisions in a continuing 
budget resolution that had the effect of cutting spending on international family planning 
programs by 85 percent. President Clinton signed. this bill into law on January 26, 1996. On 
March 19, 1996, the Senate passed an omnibus appropriations bill that would allow the 
President to restore most international family"planning funds. 

t 
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'1 ' 
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EXECUTIVE ORDERS 


OnJanuary 22, 1993 President Clinton issued fiv<;! Executive Orders overturning anti-choice 
initiatives of the two previous administrations. After the 1994 elections, several anti-choice 
members of the new Congressional leadership stated their intent to pass legislation 
nullifying these Executive Orders as soon as possible. 1 Reversal of these pplicies in the 
104th Congress would be a serious setback for women's reproductive health, and would 
inhibit important scientific research that has the potential to save !ives; 

The "Gag Rule" 

Title X of the Public Health Service Act is the centerpiece of federal family planning efforts 
arid since its inception. in 1970 has specified that no federal funds appropriated·for the 
program could be used for the performance of abortions. The act placed no restrictions on 
the ability of Title X clinics to provide abortion counseling or referrals. In 1988, President 
Reagan's Department of Health and Human Services (HHS) issued the "gag rule'~ 
prohibiting health care professionals at Title X clinics from counseling, advising or 
providing information about abortion. The regulations prohibited Title X service .providers 
from referring women for abortion services, even when such information was specifically 
requested.' .! ' 

The"gag .rule" was never fully implemented due to a series oflegal challenges. President 
Bush vetoed congressional attempts to overturn the"gag rule" in 1991 and 1992. His 1992 
veto was overridden in the Senate, but was sustained by a small margin in the House. 
President Clinton overturned the "gag rule" by executive order during his first month in 
office. 

The "gag rule" resurfaced in the Republican ':Contract With America." ThePersonal 
Responsibility Act, included in the Contract would create state block grants to be used for 
pregnancy prevention programs and would prevent women participating in such programs 
from obtaining medical advice, counseling and information about abortion. Like its 
predecessor, this "gag rule" is dangerous for women, and also met with tremendous public 
opposition. . !.: 	 . 

, 
• 	Enforcement of the "gag rule" would epdanger women's health.by denying them 

complete and accurate medical information from their health care providers . 

• 	The "gag rule" woul~ interfere wi,th the doctor/patient relationship, and is opposed by 
mainstream medical groups including the American Medical Association and the 
American College of Obstetricians and Gynecologists .. 

RU 486 - Mifepristone 
, ! 

RU 486 (also known as mifepristone) is an effective non-surgical method of early abortion. 
The drug was approved for use in France, England and Sweden foHowing clinical trials 
documenting its safety and effectiveness, anc~ has,been used by appro::dmately 150,000 
women in Europe. RU 486 also has potentialivalue in the treatment of breast cancer, AIDS, 
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brain tumors, Cushing's disease, diabete.s and others. 
: IT 

. Recognizing that mifepristone would expand women's choices and make it more difficult to 
target abortion clinics for violence and harassment, anti-choice forces have worked to deny 
American women access to RU 486. In 1989, the Bush Administration's FDA issued an 
"import alert" which helped ensure the drug would be unavailable in the U.S. for research or 
any other purposes. A United States District Court that examined a challenge to this import 
alert concluded that, "the decision to ban the (}rug was based not from any bona fide concern 
for the safety of users of the drug, but on poli,tical considerations having no place in FDA 
decisions on'health and safety. 2 I 

In January of 1993, President Clinton signed :an Executive Order directing the Department 
of Health and Human Services t6 assess initi~tives to promote the testing and licensing'of 
mifepristone. In May·of 1994, the French pharmaceutical company, Roussel Uclaff donated 
the patent for mifepristone to the Population Council and cleared the way for clinical testing 
in the. U.S. From October 1994 to September 1995, the Population Council conducted 
clinical trials involving 2,100 volunteers at 17 sites to collect data in support of an 
application for FDA approval of RU 486. The application was filed in March 1996. 3 

Fetal Tissue Research, 
, . ,; ~ 

In March of 1988, the Reagan Admini strati oQ. imposed a 'temporary moratorium on federal 
funding of fetal tissue transplantation research, pending the outcome of an exhaustive study 
by the Human Fetal Tissue Transplantation Research Panel on ethical, legal and scientific 
research. After reviewing this report, the' Ad~isory Committee to the Director of the ' 
National Institute of Health recommended that the moratorium be lifted. Despite the panel's 
recommendation that the government resume funding, in November, 1989 the 'Secretary of 
the Department of Health and Human Services extended the moratorium indefinitely. The 
ban on federal funding for fetal tissue transplantation research severely restricted research 
that showed enormous promise for developirlg treatments for men and women suffering 
from a wide variety of medical conditions. Millions who suffer life-threatening!diseases 
including: Parkinson's disease;4 Alzheimer's disease;5 Huntington's disease;6 AIDS; 7 

strokes 8 and; spinal cord injuries9 may'benefit directly from research involving fetal tissue 
transplantati on. 

President Clinton overturned the funding ban; on fetal tissue research by Executive, Order in 
January of 1993. 

Ban on the Performance of Privately Funded Abortions at Military Hospitals 
, 

In 1988, the Reagan Administration's Department of Defense (DOD) announced a new 
policy prohibiting the performance of abortions at military facilities, even if paid for by the 
patient ,and even if abortion services were no~ otherwise available where a woman or her 

. husband were stationed. Abortion would be permitted only when the life of the woman 
would be endangered by carrying the pregnancy to term. Prior to the new policy, a woman 
in the military or a military dependent could obtain an abortion at a military facility if she 
paid the costs of the procedure. -, . ' 

The Military Health Care Initiatives Act of 1992 which would have entitled military 
personnel stationed outside the United States,to obtain reproductive health services 
including abortion in military hospitals provided they paid the full cost reached final 
passage in the House in October of 1992. Itwas pocket vetoed by President Bush on 
October 31, 1992. . . ' 

i 
President Clinton lifted the ban in January of 1993, permitting abortion services to be 

. provided at U.S. military hospitals ifpaid,for with non-DOD funds. This Executive Order 
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was overturned when HR 2126, the Defense Department's appropriations bill, was passed by 
Congress and became law on December 4, 1995 without President Clinton's signature. The 
bill imposes a ban on privately funded abortions at U.S. military facilities overseas except 
when the woman becomes pregnant as a result of rape or incest. On February 10, 1996, 
President Clinton signed a DOD Authorization bill that also includes a provision that bans 
privately funded abortions at overseas U.S. military facilities except in cases of rape or 
incest. ' 

AID Family Planning GrantslMexico City!Policy 

In 1985, the Reagan Administration announced its new poiicy on the U.S. international 
family planning program funded through the Agency for International Development. In 
exchange for family planning aid, foreign nongovernmental organizations were prohibited 
froll! providing - with their non-U.S. funds - any information or services relating to abortion 
even in countries where abortion was legaL This became known as the "Mexico City" 
policy, named for the 1984 United Nations Conference on Population at which the Reagan 
administration first announced it. ".This "international gag rule" seriously undermined 
efforts to promote safe and effective family planning programs in foreign nations and 
greatly limited the.extent to which. the U.S. could support international family planning 
programs. President Clinton overturned the Mexico City Policy by Executive Order in 
January of 1993. 

Anti-choice legislators in the l04th Congress have repeatedly attempted to.passlegislation 
that would impose restrictive family planning policies similar to the Mexico City policy. 
Although they have not succeeded, they were able to insert provisions in a continuing 
budget resolution that had the effect of cutting spending on international family planning 
programs by 85 percent. Pres~dent Clinton signedtthis bill into law on January 26, 1996. On 
March 19, 1996, the Senate passed an omnibus appropriations bill that would allow the 
President to restore most international family; planning funds. 

" 	 I 
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Volume 2, No.5, October 1999 

Family Planning and Adoption 

Promotion: New Proposals, 

Long-Standing Issues 


By Cynthia Dailard: 

Within the last few months, a spate of bills has been introduced by long..:standing.opponents of family 
planning programs with the aim.ofpromoting adoption in Title X family planning clinics and other 
federally funded health centers. Not surprisingly" these proposals are'the source of significantconcern 
within the family planning community. Individually, and especially taken together, t~ey raise' 
fundamental questions about the nature of adoption counseling that appropriately should be provided to 
pregnant women in government-funded programs and about the extent to which the nation's family 

. planning program should assume functions historically performed by adoption agencies. At a time of 
severe budget constraints, they also raise a serious question about the extent to which family planning 
funds should be diverted for that purpose. • . 

Of more immediate concern, however, is the fact that two of the proposed 'measures are directly aimed at 
denying women facing crisis pregnancies full information about their options--apparently on the basis of 
the notion that the best way to promote adoption is.to prevent family planning providers from discussing 
abortion. One would revive the abortion "gag ruleH'imposed by the Reagan and Bush administrations; 
the other would go a step further to set up a program of direct federal subsidy to counseling 
organizations on the condition that the pregnancy-options information they provide is incomplete. 

The Ethics of Informed Consent , 
Established in 1970, Title X of the Public Health Service Act is the only federal program devoted solely 
to the provision of family planning services to low':income women, teenagers anq others in need of care. 
As part of its mission to help low-income women ~void unintended pregnancy through high-quality 
contraceptive care, Title X suppqrts a wide range of reproductive health services, including pelvic and 
breast examinations, Pap smears and screening and treatment for sexually transmitted diseases, as well 
as, pregnancy tests. Indeed, each year Title X elinics provide pregnancy tests to almost 1.3 million 
American women (almost 30% of Title X clients), or one in eight women obtaining a pregnancy test 
from a health care provider. With half of all pregnancies in this country uni~tended, many of the 
pregnancies detected at Title X clinics are uhplanned. 

. , 

Program guidelines that have been in place for almost two decades dictate that when a woman at a Title. 
X clinic faces an unintended pregnancy and requests information about her options, she must receive 
information about all her options iIi a nonjudgmental manner. While by law Title X funds may not be 
used for abortion, the guidelines specify that a woman who requests information about her options must 
receive "nondirective counseling" on "prenatal care and delivery; infant care, foster care, or adoption; 
andpregnancy termination " (emphasis added). Once she decides how to proceed, the counselor will 
refer her for the services requested, which may include additional counseling if so desired. 

i 
. \ ': 
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Pregnancy counseling does not--and should not--involve advocacy of anyone option. Rather, counselors 
who work in family planning clinics are trained to provide short-term counseling designed to convey 
ba$ic, factual information about all of the alternativ.es, so that women can' explore all of their options and 
decide for themselves which is best for them, given their life circumstances, values and .desires. 
According to the Title X guidelines, nondirective counseling should "help clients resolve 'uncertainty, 
ambivalence, and anxiety in relation to reproductive health and to enhance their capacity to arrive at a 
decision that reflects their considered self-interest." Indeed, access to full information and freedom from· 
coercion are cornerstones of the Title X program and fundamental to any.notion of voluntarism .. 

The Title X ~tandards for nondirective counseling ,a;re consistent with those promulgated by major 
medical organizations s~ch as the American Colleg:e of Obste~ricians and Gynecologists. They also are .' 
consistent with a fundainentalprinciple of modern medical ethics known as "informed consent" --that 
p~ople can make an informed decision about medical care only after they have been given full 
information about their condition, the risks and .benefits of proposed treatment and all possible 
alternatives. Moreover, a health care provider who does not obtain informed consent from a patient may 
be liable for medical malpractice.' , 

Reviving the Antiabortion Gag. . i . . . 

Abortion opponent~, however, have long sought to prevent Title X providers from discussing abortion~ 
Indeed, the Reagan administration in 1987 prorilUlgated regulations, quickly dubbed the "gag 'rule," that 
specifically barred counselors in Title X clinics.from discussing abortion as one of the alternatives 
available to women facing an,unplanned pregnancy and from referring women to a provider of abortion 
services--even when such information or. referrals were directly requested. At the.same time, counselors 
were required to give all patients referrals for prena.talcare and. delivery ~ervices. . " ­

The gag rule was opposed by78 national organi~t!oris, including the American Medical Association 
and the American College of Obstetricians and Gynecologists, as well as 36 state health departments, on 
the basis that it violated Title X providers' First Amendment right to free speech and interfered with the 
doctor-patient relationship. The U.S. Supreme Court, however~ rejected these arguments in 1991, when 
it voted 5-4 in Rust v. Sullivan to uphold the regulations as a permissible exercise of executive power. 
When Congress passed legislation the following year to repeal the regulations, it fell 10 votes short of 
the two-thirds vote necessary to override President Bush's veto. It W(,iS not until the Clinton 
administration suspended the regulations in Januaty1993 that Title X providers were once again free to 

, provide women with full information about all of their options. . . 

While the Reagan administration took'an overt apptoach to gagging Title X providers, some family . 
planning opponents are now propos~ng adifferent--albeit more ste~lthy--approach to achieve the same 
end. The Adoption Awareness Act-:-introduced in July qy Reps. Jim DeMint (R-SC) and Tom Bliley 
(R -VA), chairman of the House committee charged' with oversight ofTitle X --would redefine 
nondirective .counseling in a way that undermines the very meaning of the term. Instead of requiring 
family planning providers to disclose all options aVp.Hable to family planning clients facing an 
unintended pregnancy, the 1egislation explicitly limits nondirective counseling to information about . 
"prenatal care and delivery; infant care; foster;;ca,re; and adoption"--a list that echoes word-for':'word the 
definition of nondirective counseling contained in the Title X guidelines, minus any mention of abortion. 

The Women and Children's Resources Act, introduced in September by Rep. Joseph Pitts 
(R-PA)--known for his unsuccessful attempts two' years running to entirely defurid U.s. international 

. family planning assistance--and Sen. Rick Santo~tp (R-PA), goe~ astep further. The bill would provide 
'. $85 million to the states for grants to pregnancy'counseling centers as long as they do not provide any 

counseling about orreferrals for abortions. Moreover, funds for any services related to contraception 
would be expressly prohibited under this :'alternati'ye's t9 abortion" program. . . 

Title X and Adoption j ., . • 

The Reagan gag rule was motivated by the belief--still shared by many antiabortion,. anti-family 
planning advocates--that Title X,clinics "promote"abortion by encouraging women to terminate . 
unplanned pregnancies and by either not providing~any counseling about adoption or not portraying that 
option in a sufficiently positive light.. In response,the Adoption AwaienessAct, even as it reimposes the 
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gag rule, would provide $7 million in federal funds;to a national adoption organization for the purpose of 
training Title X and other federally supported health care providers in how to better "promote" adoption. 

The extent to which counselors in Title X clinics need additional training in counseling around 
adoption--and what the nattire of that training should be:'-is questionable. Family planning providers 
already are required to discuss adoption in the course of routine nondirective counseling. Still, Frank 
Bonati, president and chief executive officer ofthe ;Family Health Council of Western Pennsylvania, the 
only Title X grantee in,the nation that also is a licensed adoption agency, suggests that family planning 
counselors could benefit from training in adoption ¢ounseling. "Is there a need for family planning 
providers to be better versed in adoption? Certainly there is room, just as there is room for some family . 
planning providers to have a greater appreciation: of the nuances involved in delivering prenatal care and 
abortion. Knowledge of adoption should certainly be part of a counselor's routine tool bag.". But Bonati 
rejects the notion that adoption should be emphasized any more than other options. "Sho.uld we be 
training family planning providers in adoption any more than other options? No." 

Moreover, experts in the field of adoption distinguish between what is appropriate for a family planning 
provider to discuss in the course of nondirective counseling of a woman who has just had a positive 
pregnancy test and the counseling about adoption ti1at should be provided to a woman who has decided 
to carry a pregnancy to term and 'is contemplating whether or not to choose adoption (see box). "An 
options counselor,must provide the woman with enough information for ,her to make a rational; informed 
decision abouthow to proceed with a pregnancy," ~xplains Bonati. fiOnce she has made that choice, 
family planning providers, shouldn't be required to discuss adoption in any greater depth than if the . 
woman had selectedabortion.or prenatal, care, with the intention of keeping the baby." All of these cases 
require referrals, Bonati asserts, to appropriate specialists who can discuss a potential ,course of action in 
far greater detail. ' " ' 

,!:"' 

The Federal Adoption Services Act, introduced in July by Reps. Sue Myrick (R-NC) and Cliff Stearns 
(R-FL), offers a much more direct approach to adoption promotion under Title X--and in doing so, it 

'raises the notion that family planning clinics ought to be providing fewer services related to 
contraception and more services related to adoption. Authorizing no new funds for the program, it 
specifically authorizes Title X funds to be divertedJrom the program's core historic mission of providing 
high-quality contraceptive services to low-income Americans to the provision of adoption services. This 
is proposed at a time when Title,X providers face tremendous financial difficulties just in meeting 
existing demand for contraceptives among those injneeq of subsidized services (TGR Vol. 2, No.2, 
April 1999). " ; ,! , ,­

The immediate prospects'for these bills are uncertain, b~t it is clear that they constitute a serious threat 
to the future viability of federally funded family planning programs. Key principles should guide the 
family planning community's response. First and fqremost, adoption should not be promoted at the cost 
of gagging doctors and violating principles of in~ormed consent. Second, family planning providers do, 
indeed, have a clear and vitally important roleJ,to. play in providing high-quality counseling, including 
counseling about adoption, to women facing unintended pregnancies--and they should be trained 
accordingly. At the same time, any effort to require Title X providers to become experts on adoption and 
to provide larger scale adoption services, at a minimum, would require Ii substantial infusion of . 
additional funding and resources, in order to ensure that the program's ability to fulfill its responsibilities, 
to the millions of low-income Americans in need of contraceptive care not be compromised. The latter 
point is critical because, ultimately, the provisiono'fhigh-quality family planning services must remain a 
centerpiece of any serious national effort to reduce rates of unintended pregnancy and abortion. 

, I ' 

An Adoption Professional Talks AboHt Counseling 
In August, I5poke with Susan Badeau, a Kennedy Public Policy Fellow inthe office ofSen. Jay ", 

, Rockefeller (D-WVJ An adoption advocate and child welfare professionaljor20 years, and an adoptive 
parent herself, Badeau has worked extensively witH birth families, foster jqmilies andadoptivefami~ies 
as a counselor, trainer and program supervisor.-~C;D 

CD: There seems to be confusion over what exactly adoption counseling entails, as well as who should ,; , 
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provide it and when. So, first, is there a difference for you between the counseling around adoption that 
should be provided to a woman in the context ofpregnancy-options counseling and the counseling that 
would be appropriate for a woman after she has decided to carry ~ pregnancy to term? 

SB: There are important differences 'in both the amount and type of counseling that should be provided. 
There are three basic, early messages that a womanishould receive about adoption when she has just 
found out that she is pregnant and asks for information about her options: First, she needs to know that 
adoption is an option for her--but that she doesn't need to make a final decision until after the baby is 
born. Second, she needs to know that there are a range of adoption options--that she could opt for an 
open adoptiC!n and be involved in the process of selecting and meeting the parents, and even maintain 
contact with the child, or she could opt for a closed adoption and have less-intimate, or even minimal, 
involvement. Third, she must be told that the biological father will need to be identified, notified or 
involved in the adoption process--tPe specifics will vary depending on state law. 

CD:. Should the counselor give her much information beyond that? 

SB: The counselor should be able to answer basic questions, but beyond that, the client should be 
referred to an adoption agency. Remember, the point oftalking about adoption at this point is so the 
woman can factor that possibility into her decision about whether or not to carry her pregnancy to term. 
You don't want to overload her with too much information, because she needs time to process the fact 
that she's pregnant. . . 

CD: What about the kind ofcounseling that should"be provided once a woman has deCided to carry her 
pregnancy to term and is contemplating adopt jon? 

SB: It should be far more sophisticated and in.,.depth than anything offered when a woman first discovers. 
she is pregnant. In fact, a good adoption counselor should provide a woman considering adoption with at 
least four lengthy counseling sessions--often more. 

First, the counselor must ensure that her client is well-informed about both her rights and her 
responsibilities as a birth parent, as well as explore a variety of emotional and practical issues such as 
how the client handles ,loss and grief and the extentofher support system. 

The counselor should also help her client understan,d that there will be times when adoption-related 

emotions are intensely felt and other times when they are more in the background--and that as she 

reaches other milestones in her life, some of the feelings and issues associated with the adoption may 


. surface in new ways. . 
. . 

The counselor also needs to help the client eXIillore what she plans to do iriher own life after the 

adoption. And finally, the counselor and client need to explore how the adoption might affect her 

relationship to oth~rs, such as the child's biological father or grandparents, her other children or her 

friends. . ; . 


CD: What do you think is the appropriate role of family planning clinic personnel in the provision of 
adoption services, and what kind of training do they need? . \ 

SB: Obviously, pregnancy-options counselors in family planning clinics must be equipped to provide 
high-quality, nondirective counseling to women facing an uninten:ded pregnancy. That means they must 
be suffiCiently knowledgeable about adoption to provide the kind of information I described earlier, but 
they also must have enough training to be comfortqble speaking positively about that option--something 
they must do in all conversations about adoption they have. As for the more extensive counseling that's 
appropriate for women who have decided to carry their pregnancies to term, that to my mind should be . 
handled by very highly trained personnel in a licensed adoption agency. And while there's no reason in 
theory that a family planning clinic couldn't equip itselfto provide full adoption services, the resources 
required would be considerable. We're talking about a very different and specialized service set--notjust 
a simple add-on. . 

. 
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BILLING CODE: 4160-M ' 

DEPARTMENT OF HEALTH AND HUMAN SERVICES • 
, , 

'Office ofPublic Health and Science' 

,.~, . • Provision ofAbortio~-Related Services in Family Plaruiing Services Projects 

,AGENCY: Office of Population Affairs,.OPHS, DHHS. 

'ACTION: Notice. 

SUMMARY: This notice informs the public of the policies and interpretations relating to the 
, . . , 

- , 

, statutory requirement thatno funds appropriated , under Title X of the Public Health: Service Act 

be used in programs in which abortion is a method of family planning. ­

FOR FURTHER INFORMATION CONTACT: Denese O. Shervington, Office of -Population 

Affairs, (301) 594-4001. 

SUPPLEMENTARY INFO~ATION: On February 5, 1993, the Department of Health and 

Human Services published in the Federal Register a notice ofproposed rulemaking that proposed 

to revise, the regulations at 42 CFR Part 59, Subpart A. SUbpartA of Part 59 sets forth the 

program requirements app'licable to grantees under section 100 f ofthe Public Health Service 

(PHS) Act, 42 U.S.c. 300,et seq. The notice ofproposed rulemaking proposed to revise,that 

subpart by readopting the program regulations as they e~isted prior to February 2, 1988. This 

, action would have the effect of revoking the regulations published on February 2, 1988, 

commonly knoWn as 'the "Gag Rule," which s.et forth standards for the compliance by such 

grantees with seCtion 1008 of-that Act, 42 U:S.C.'300a-6. 

- 1 -



The February 5; 1993 notice of proposed rulemakingalso proposed to reinstitute the pre':' 

1988 policies and interpretations regarding compliance with sectio~ 1008. 58 FR 7464. As ~ 
\ '.' 

, .,explainedin the notice'ofproposedrulemaking, those policies and interpretations' derived from 

" ,previous ,opinions of the Department concerning section 1008. To promote more' useful public 

II';'!' iW 
. :.;~9riunent in the rulemaking process, the Department subsequently made available a more 

, : . '! ,; ;.q,the;DtWltH ~',,", , " ' ' 

.,. "d,~tailed summary ofthe policies and interpretations and reopened the public commentp~riod . 

. . "." 

58 FR 34042 (june 23, 1993). 

. ." 

A number:of public comments onthe prior policies and, interpretations were obtained 

.. 

during the reopened coriunent period, andthe public comments received during both comment 

periods were generallyfocuse<;l 'on the prior policies and interpreta'tionsrather than: on the, 

proposed regulatory lan~uage. The Department has modified its prior interpretationl? in several 

particular~based in part,on the public comment received. These,modifications, and the grounds . ' 

, ' 

therefor, are·described inthe preamble to the final rules published.on this date in the rules section . . '. . . ( . . 

of the Federal ~egister. The policies and int~rpretati?n~, as so modified; are set out in the 

, ) 

summary statement below. The summary below is also reorganized from the summary statement 

, , 

made available for public comment, for purposes of clarification. 

Accordingl; ~ to provide guidance to grantees in order to promote unifonn administration '\ 
\ 

of the program and facilitate grantee compliance with the policies and interpretations 'that are \ 

being reinstituted in conjunction with the final regulations adopted on this date, provided below 
, . ." ' ..'. 

is a summary of the 'program policies and interpretations that relate to sectio,n 1008 of the PHS 

Act. 

-.2 ­
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Program Policies Regarding the Title XNationalFamily Planning Program and the 
Section 1008 Abortion Prohibition 

Section 1008 ofthe Title X statute, 42 U.S.C. 300a-6, states: '~None of the funds 

appropriated' under this tItle shall be used in programs ,where abortion is a method of family 
'. l}regnU~1~" 

.planning.'fefPhisip[Ohibiti~n applies nqt only to the performance of abortion by a Title x project,' . 
, ' ~'" . (jpti6ns for t:', 

. but also. tOJtherconduct. of certain abortion~related activities by the project. However, the 
. . 

", 'o'f.'acf?on, af't~ "." '. 

prohibition does not apply to all the activities ofa Title X grantee, but on'ly to those within the 
, .,' " " 

, i,i", p.. 

Titl~ X project. . This state~ent summarizes the D,epartment policies and interpretations in 
, . 

existence prior to the, imposition of the 1988. "Gag Rule" with regard to implementation of . 


s'eetion 1 008, as modified follo'wing the rulemalcing of 1993. 


1. General principles. In general, section ·1008 prohibits'Title X programs from engaging 

'in activities which promoleor encourage abortion as a method o'ffamily planning. ;'However; 
. , ' . . '. , . 

~:section 1008 does not prohibit the.funding under Title X of activities which have ohly a 
, . 

~possibility ofencouraging or promoting abortion; rather, a more direct nexus is required. The" 

. i..general test is whether the immediate effect of the acti~ityin question is to promote or encourage 
, , 

'c..~ the use ofabortion as a method of family planning ..~f the imniediate effect of the activity in 

questionis essentially neutral,then it is not prohibited by the statute. ctThus>'a Title X project
Ii,.., ,..' '.' .. ; " , " '. ' 

may.not provide services 'that directly facilitate the use. of abortion as a method of family 
, .' .' 

":"'Planning, such as providing transportation for an abortion, explaining, and obtaining signed 

..abortion consent forms from clients interested in abortions; negotiating a reduction in fees for an 

abortion, and scheduling or arranging for the performance of an abortion, promoting or· 
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,advocating abprtion within Title X program activities" or failing to preserve sufficient separation . 

. ' ·'between Title X program' activities and abortion·related activities. . " ' .' 

2. Abortion counseling and referral. Accordinif tc)"ibe-t981 Title X Guidelines:, 

... , ,'. > ,nl! aip-Yegrl~t'wom~n should be offered information and counseling 
. . regarding their pregnancies. Those requesting information on . 

,i ")}"flS ametl1Qc6pfiJns1foi-the manageIpent ofan Unintended pregnancy are to be . 
. ,given non.:.directive counseling on the following alternative courses' 

:b(nl,;Oli,HrqJel~~Bf.1iEtion;4uidir~ferral upon request: ' ,.,'. . . . . . 

rI' r;,vy pr~:01izati:-:Prenatal care and delivery . . 


o· Infant c~e, foster care, or adoption 

o Pregnancy termination. . 

There are limitations 'on what abortio~ counseling 'andreferral is p~rmissible under the 

statute: (a) aTitle X project may not provide pregnancy counseling which promotes abortion or 

. encourages persons to obtain'abortion, although thepr~ject may provide patients with complete. 
,. ,o" 

factual information about all medical ,options, and the accompanying risksandbenefits;,:{b) a 

({~Title X project may provide areferral for abortion. A referral may include providing apatient . 

,;with the name, address, telephone number, and other relevant factuaUnformation (such a~ 

,",whether the provider accepts Medicaid, charges, etc.) about an abortion provider. The project 

'~,may not take further affirmative action (such as negotiating a fee reduction, making an 
. . ' , " " 

'.'h.appointment, providing transportation) to secure abortion services for the patient; and (c) where a 

.' q-eferral to another provider who might perform an abortion is medically indicated because of the 

...patient's condition or the condition of the fetus (suchas where, the woman's life would be 

.. endangered), such a referral by <a Title X project is not prohibited by section 1008 and is required 
~-. '" . 

'. 


. . ,. . 


QY 42 CFR 59.5(b)(l). The limitations on referrals do 'not apply in cases in which a referral is < 

made for medical indi~ations.· 
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3. Advocacy activities. A Title X project may,not promote or encourage the use of 
• '.' ',;tt • 

,abortionasa method of family planning through advocacy activities such as providing speakers 

to debate in opposition to anti-abonion.speakers, bringing legal action to liberalize statutes 
, , ' ' ',,;,iJ.11 J ; '~l:'f \' '... , " , , " ' 

, relating to abortion!,~or pr~d1.:tc!n~;~m+~gn~~?~,in~ 'films thatencourage or promote a favorable 

attitude toward ab()n~qn: ~~;aiJrnrtR,q~;p!rl~iJ)J,p,l~ing.•,films that present only neutral, factual 
, ' ' 

....information about'~gPJ1~?n:.ar'~;Pfffi1i~l~i~t~:its ~'jTI*~ ,X project maybe a dues paying participant 
, " , ' , 

,qn'a national abortion, advQcacYrp.r~,~i~'i5t~,t~q long ~ ~hereare odier legitimate program~ 

related,reasons for the ~ffiliation (sllchas access to certain information or data useful to the Title 

<xproject). A TitleXproject may also discuss abOl:tion as a backup method of family planning, 

ina, discussion 'of relative' risks of :various methods·of contraception. 

4. ,Separation. N,0n-Title X abortion,activities mustbe separate and distinct from Title X 

" ' 

project activities;, Where Ii grantee conducts abortion activities that are not part of the Title X 


project and 'would noibe permissible if they were, the grantee must ensure that the 'Titl~ X­

. supported project is separate and distinguishable from those other activities. What must be 

looked,at is Whether the abortio~ element in a program of family planning services bulks so large 

and is so intim~tely related to all aspects of the program as to make it difficult or impossible to 

separate the eligible and non-eligible item~ of cost. 

,The title X project is the set ofactivities the grantee agreed to: perform in the relevant 
. , 

c:grant documents as a condition of receiving Title Xftinds., A grant'applicant may include both 
'. . '. ~'. 

~,project and nonproject activities in its' gr~t application, and, so long as these,are properly 

~istJnguished fromeach,~ther and prohibited activities are not reflected in the amount of the total 

-approvedl;wdget, no problem is created.,~ Separation of Title X from abortion activities does not 
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require 'separate. grantees or even a~eparate, health facility, but separ~tebo~kkeeping'entries 

" alon~ will not satisfy the spirit ofthe law. ·.Mere technlcaI~lloc~tionoffiinds; attributing federal. 
, . , . . . ., _.' . 

. ", 

dollars to non-aborti~~a~tivities, isnof~ legally supportable:avoidance' of section i008 . 

. e:;Certainkinds' of shared' facilities' are p'ermissible; sa long as it 'is p~ssible to. distinguish
.' -,': .; '- ..' iri 1:~3\'i,~~, . '..,' " ...... " >. -' 

.. ", ,betweep: the. Title X support~d activities abdiion-THI~!X:abbition-r~lated,activities: (a) a 
. '. .' '. '. , '.' '" I?i-HL:~.· . . ...,. ", '... . '. 

. ~., common waiting ro~m is pC:5rmiSsiOle~(:~~Iiongl[S 'th8(costs:'are properly pio.,rated; (b) common 
,. I.; , , ••' : .' ..' ' ' , • • • • , ' ~",'. , • 

. :, sta~fis pennissible, $0 l()~g as salaries ~e prop~rly allocated and all '~bortionrelated acti~ities ~f 
, . .' " ',-, ",.". ":ili ,". ' . ,,' . . I " 

...• the staff members are perfonned ina p~ogramwhi~h is entirely separate 'from the Title X project; 
. I· . ," 

. "'a hospital offering abortions for family planning ..puiposesandalsohousiIig a Title X project is 
, . 

\,. 

:pennissible, as long as the abortion ~ctivities'aresufficiently 'separate from the Title X project; 

, ~d (d) maintenance ofa single 'file system for agortion 'andfamilyplanning patients· is . 

, pennissible, so long as costs are 'properly allocated., 

Whether a violation of section'1908 has .occurred is dete~ined by whether the prohibited 

activity is part' of the funded project, not by wllether it has 'been paid forby federal onion-federal' 
• " " j • 

funds.. Agrantee'may demonstrate that prohibited 8;bortion-related activities are not part of the' 
" '. :., . . .' . . 

Title X project by various mdans, induding~!Junseling andservice proi()~ols, intaki and referral 
. . .' . . . , . 

procedures, material review proc.edures; and other admihistrative procedures. 
" -., ".. .' '< '. .' ' 

. . . 
Da~ed~ tvo1r;L~/'<''t 1 " , 

.',' . 
~. , .' 

····.~;.~/~'\·:' 
DeneseO. Shervington :. '. . 


.. Deputy Assistant Secretary' f9rPopul~tion Affairs 
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