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expressed in the rule rather than agency guidance. :

Issue II: Improved Preamble Response to Comments

HHS has not responded to public comments on a vatiety of issues. These include incorporation -
of the program guidance into the rule, conflict of interest concerns with self-referrals, policies
regarding dues payments to advocacy groups, and whether the rule addresses the Family
Executive Order. OMB staff believe these issues will receive significant public attention and
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EXECUTIVE ORDER #12866 REGULA’I ORY PLANNING AND REVIEW
September 30, 1993 , ~

The American people deserve a regulatory system that works
for them, not against them: " a regulatory system that protects
and improves their health, safety, environment, and well-being
and improves the performance of the economy without imposing

© unacceptable or unreasonable costs on society; regulatory

policies that recognize that the private sector and private
markets are the best engine for economic growth; regulatory
approaches that respect the role of State, local,and tribal
governments; and regulations that are effective, consistent, _
sensible, and understandable. We do not have such a regulatory '
system today. :

With this Executive order, the Federal Government begins a
prograrn to réform and make more efficient the regulatory process.
The objectives of this Executive order are to enhance planning .
.and coordination with respect to both new and existing -

~ regulations; to reaffirm the primacy of Federal agencies in the
- regulatory decision-making process; 1o restore the integrity and

legitimacy of regulatory review and oversight; and to make the

process more accessible and open to the public. In pursuing ‘
. these objectives, the regulatory process shall be conducted so as N
~ to meet applicable statutory requirements and with due regard to

the discretion that has been entrusted to the Federal agencies. -

- Accordingly, by the authority vested in mize as President by
the Constitution and the laws of the Umted States of America, 1t
is hereby ordered as follows: '

Section 1. Statement of Regulatory Philosophy and
Principles. (a) The Regulatory Philosophy. Federal agencies
should promulgate only such regulations as are. required.-by law,
are necessary to interpret the law, or are made necessary by
compelling public need, such as material failures of private
markets to protect or improve the health and safety of the
public, the environment, or the well-being of the American ,

~people. In deciding whether and how to regulate; agencies should
assess all costs and benefits of available regulatory
alternatives, including the alternative of not regulating. Costs
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impacts, and equity. .

(6) Each agency shall assess both the costs and the
benefits of the intended regulation and, récognizing that some |
costs and benefits are difficult to quannﬁ propose or adopt a
regulation only upon a reasoned determination that the benefits
of the mtcndcd regulanon Jusnfy s costs '

(7)' Each agency shall base its decmons on the best
reasonably obtainable scientific, technical, economic, and other
information concerming the need for, and consequences of, the
intended regulatlon \

(8) Each agency shall identify and assess alternative forms.
of regulation and shall, to the extent feasible, specify
performance objectives, rather than specifying the behavior or
manner of compliance that regulated entities must adopt.

(9) Wherever feasible, agencies shall seek views of
appropriate State, local, and tribal officials before imposing
‘regulatory requirements that might significantly or uniquely
- affect those governmental entities. Each agency shall assess the
effects of Federal regulations on State, local, and tribal
governments, including specifically the availability of resources
to carry out those mandates, and seek to minimize those burdens
that uniquely or significantly affect such governmental entities,
consistent with achieving regulatory objectives. In addition, as
appropriate, agencies shall seek to harmonize Federal regulatory |
actions with related State, local, and tribal regulatory and
* other governmental functions.

| (10) Each agency shall avoid regulations that are
inconsistent, incompatible, or duplicative with its other
regulations or those of other Federal agencies.

(11) Each agency shall tailor iLs rcgulations to impose the
least burden on society, including individuals, businesses of
differing sizes, and other entities (including small communities
and governmental entities), consistent with obtaining the
regulatory objectives, taking into account, among other things,
and to the extent practicable, the costs. of cumulanve '
regulations. : :

(12) Each agency shall draft its regulations to be simpl‘e
and easy to understand, with the goal of minimizing the potential.
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Economic Advisers; (3) the Assistant to the President for

Economic Policy; (4) the Assistant to the President for Domestic

Policy; (5) the Assistant to the President for National Security

Affairs; (6) the Assistant to the President for Science and

Technology; (7) the Assistant 1o the Presxdcnt for Intergovemmemal Affalrs (8) the .
_ Assistant to the President and

Staff Secretary; (9) the Assistant to the President and Chief of

Staff to the Vice President; (10) the Assistant to the President

and Counsel to the President; (11) the Deputy Assistant to the

President and Director of the White House Office on Environmental

Policy; and (12) the Administrator of OIRA, who also shall

coordinate cornmunications relating to this Executive order among

‘the agericies, OMB the other Advisors, and the Office of the Vice -

Pres:dent ‘

(b) "Agency," unless otherwise indicated, means any
authority of the United States that is an "agency"” under
44 U.8.C. 3502(1), other than those considered to be mdcpendent
regulatory agencies, as defined in 44 U.S.C. 3502(10).

(c) “Dlrcctor" means the Director of OMB

(d) "Regulation" or "rule” means an age‘ncy statement of
general applicability and future effect, which the agency intends
to have the force and effect of law, that is designedto - ‘
implement, interpret, or prescribe law or policy or to describe
the procedure or practice requirements of an agcncy It does
not, however, incl ude

(1) Regulations or rules issued in accordance with the
formal rulemaking provisions of § U.S.C. 556, 557,

(2) chulétions or rules that pertain to a military or-
foreign affairs function of the United States, other than
procurement regulations and regulations involving the import or
export of non-defense articles and services;

(3) Regulations or rules that are limited to‘agency
organiz«ation, management, or personnel matters; or

(4) Any other categoty of regulations exempted by !hc _
Administrator of OIRA. :

(¢) "Regulatory action" means any substantive action by an
agency (normally published in the Federal Register) that

4
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minimujm, a regulation identifier number, a brief s'ur_mnary of the
action, the legal authority for the action, any legal deadline

for the action, and the name and telephone number of a
knowledgeable agency official. Agencies may incorporate the
information required under 5 U.S.C. 602 and 41 U.S.C. 402 into

these agendas.

(¢} The Regulatory Plan. For purpases of this subsection, .
the term "agency" or "agencies" shall also include those
considered to be independent regulatory agencies, as defined in
44 U.S.C. 3502(10). (1) As part of the Unified Regulatory
Agenda, beginning in 1994, each agency shall prepare a Regulatory
Plan (Plan) of the most important significant regulatory actions -
that the agency reasonably expects to issue in proposed or final
form in that fiscal year or thereafier. The Plan shall be
approved personally by the agency head and shall contain ata
minimum:

(A) A staternent of the agency's regulatory objectives and
priorities and how they relate 1o the President's priorities;

(B) A summary of each planned significait regulatory action -
including, to the extent possible, alternatives to be considered
* and preliminary estimates of the anticipated costs and benefits;

(C) A summary of the legal basis for each such action,
including whether any aspect of the action is reqmred by statute
or court order;

(D) A statement of the need for each such action and, if
applicable, how the action will reduce risks to public heaith,
safety, or the environment, as well as how the magnitude of the
risk addressed by the action relates to other risks thhm the
jurisdiction of the agency, :

(E) The agehcy'é schedulc for action, including a statement
of any applicable statutory or judicial deadlines; and

(F) The name, address, and telephone number of 2 perﬁon the |
~ public may contact for additional information about the planned
regulatory action.

(2) Each agency shall forward its Plan to OIRA by June Ist
of each year. ' .
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regulatory techniques, (2) the methods, efficacy, and utility of
‘comparative risk assessment in regulatory decision-making, and

(3) the development of short forms and other streamlined

regulatory approaches for small businesses and other entities).

The Working Group shall meet at least quarterly and may meetas a
whole or in subgroups of agencies with an interest in patticular

issues or subject areas. To inform its discussions, the Working \
Group may commission analytical studies and reports by OIRA, the
Admmlstratwe Confcrcnce of the United States, or any other
agency

(e) Conferences. The Administrator of OIRA shall meet
quarterly with representatives of State, local, and tribal
governments to identify both existing and proposed regulations
that may uniquely or significantly affect those governmental
entities. The Administrator of OIRA shall also convene, ffom
time to time, conferences with representatives of businesses,
nongovernmental organizations, and the public to discuss -
regulatory issues of common concern. :

~ Sec. 5. Existing-Regulations. In order to reduce the

-regulatory burden on the American people, their families, their
communities, their State, local, and tribal governments, and
their industries; to determine whether regulations promulgated by
the executive branch of the Federal Government have become
unjustified or unnecessary as a result of changed circumnstances;
to confirm that regulations are both compatible with each other
and not duplicative-or inappropriately burdensome in the
aggregate; to ensure that all regulations are consistent with the

- President's priorities and the principles set forth in this . o

Executive order, within applicable law; and to otherwise improve -
the effectiveness of existing regulations: (a) Within 90 days
of the date of this Executive order, each agency shall submit to
OIRA. a program, consistent with its resources and regulatory
priorities, under which the agency will periodically review its
existing significant regulations to determine whether any such
regulations should be modified or eliminated so as to make the
agency's regulatory program more effective in‘achieving the
regulatory objectives, less burdensome, or in greater alignment
with the President's priorities and the principles set forth in
this Executive order. Any significant regulations selected for
review shall be included in the agency's annual Plan. The agency
shall also identify any legisiative mandates that require the”
agency to promulgate or continue to impose regulations that the
agency believes are unnecessary or outdated by redson of chan ged .

-

-
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/(3) In addition to adhering to its own rules and procedures
and to the requirements of the Adminjstrative Procedure Act, the
Regulatory Flexibility Act, the Paperwork Reduction Act, and
other applicable law, each agency shall develop its regulatory
actions in a timely fashion and adhere to the following
procedures with respect to a regulatory action:

(A) Each agéncy shall provide OIRA, at such times and in

the manner specified by the Administrator of OIRA, with a Jist of
*its planned regulatory actions, indicating those which the agency

believes are significarit regulatory actions within the meaning of

this Executive order. Absent a material change inthe

development of the planned regulatory action, those not

designated as significant will not be subject to review under

this section unless, within 10 working days of receipt of the

list, the Administrator of OIRA notifies the agency that OIRA has

determined that a planned regulation is a significant regulatory

action within the meaning of this Executive order. The

Administrator of OIRA may wawe review of any pianncd regulatory“ '

action designated by the agency as significant, in which case the
agency need not further comply with subsectlon (a)(3)(B) or
subsection (a)(3)(C) of this section.

(B) For each matter identiﬁed as, or determined by-the
Administrator of OIRA to be, a significant regulatory action, the
issuing agency shall provide to OIRA: - - \

(i) The text of the draft regulatory action, together with
a reasonably detailed description of the need for the regulatory
action and an explanation of how the regulatory action wxll meet
that need and

(i) An assessment of the potential costs and benefits of
the regulatory action, including an explanation of the' manner in
which the regulatory action is consistent with a statutory
mandate and, to the extent permitted by law; promotes the
President's priorities and avoids undue interfetence with State,
local, and tribal governiments in the exercise of their
governmental functions. '

~ {C) For those matters identified as, or determined by the
Administrator of OIRA to be, a significant regulatory action
within the scope of section 3(f)(1), the agency shall also
provide 1o OIRA the following additional information developed as

}

P.a7/12
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in subsections (a)(3)(B) and (C);

(i) Identify for the public, in a complete, clear, and
simple manner, the substantive changes between the draft
‘submitted to OIRA for review and the action subsequently
announced; and

(1) Identify for ihe'public those changes in the
regulatory actiofi that were made at the suggestion or
recommendation of OIRA.

(F) All information provided to the public by. the agency ‘
shall be in’ plain, understandable language.

, (b) OIRA Responsibilities. The Administrator of OIRA shall
provide meaningful guidance and oversight so that each agency's
regulatory actions are consistent with applicable law, the
President's priorities, and the principles set forth in this- ;
Executive order and do not conflict with the policies or actions
of another agency. OIRA shall, to the extent permitted by law,
adhere to the following guxdelmes

(1) OIRA may review only actions ide’xitiﬁed by the agency
or by OIRA as significant regulatoxy acnons under subsection
'(a)(3)(A) of this section. ~

(2) OIRA shall waive review or notify the agency in-writing
of the results of its review within the following time pe’riods:

(A) For any notices of i inquiry, advance notices of proposed
rulemaking, or other preliminary regulatory actions priortoa .
Notice of Proposed Rulemaking, within 10 working days after the
date of submission of the draft action to OIRA; .

(B) For all other regulatory actions, within 90 calendar
- days after the date of submission of the information set forth in
subsections (2)(3)(B) and (C) of this section;.unless OIRA has
previously reviewed this information and, since that review,
there has been no material change in the facts and circumstances
upon which the regulatory action is based, in which case, OIRA
shall complete its review within 45 days and '

(C) ‘The review process may be extended (1) once by no more

than 30 calendar days upon the written approval of the Director
and (2) at the request of the agency head. : ;

+
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(i) The status-of all regulatory actions, including if (and.
if so, when and by whom) Vice Presideritial and Premdc:ntlal
: conmderatlon was requested; '

@ity A nbtaﬁbn of all written communicétions’ foma;ded 10
an issuing agency under subsection (b)(4)(B)(ii) of this section;
and S ~ ' ‘ |

(m) The dafes and names of mdmduals involved in ail
substantive ofal communications, including meetings and telephone
conversations, between OIRA personnel and any person not employed
by the executive branch of the Federal Governmerit, and the
subject matter discussed during such éommu‘nicatio’ns.

(D) After the regulatory action has been pubhshcd in the
" Federal Register or otherwise issued to the public, or after the
agency has announced its decision not to publish or issue the
. regulatory action, OIRA shall make available to the public all
‘documents exchanged between OIRA and the agency dunng the review
by OIRA tmder this section. - L

5) All information prowded to the pubhc by OIRA shall be
N m plam, understandable language. ,

: Sec. 7. Resolution of Conflicts. To the extent permitted
- by law, disagreemerts or conflicts between or among agency heads
- or between OMB and any agency that cannot be resolved by the
_ Administrator of OIRA shall be resolved by the President, or by .

~ the Vice President acting at the request of the President, with
the relevant agency head (and, as appropriate, other interested
government officials). Vice Presidential and Presidential
consideration of such disagreements may be initiated only by the

- Director, by the head of the issuing agency, or by the head of an

agency that has a 51gn1ﬁcant interest in the regulatory action
at issue. Such review will not be undertaken at the request of
other persons entmes or then‘ agents '

Resolutxon of such conflicts shall be informed by
recommendations developed by the Vice President, after
consultation with the Advisors (and other executive branch

_ officials or personnel whose responsibilities to thie President .
_ include the subject matter at issue). The development of these
recommendations shall be concluded within 60 days after review
has been requested. :

' P.B9/12
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law or equity by a party against the United States, its agencies -
or instrumentalities, its officers or employees, or any other
persan.

Sec. 11. Revocations. Executive Orders Nos. 12291 and
12498; all amendments to those Executive orders; all guidelines
- issued under those orders; and any exemptions from those orders
heretofore granted for any category of rule are revoked.

WILLIAM J. CLINTON

THE WHITE HOUSE,
September 30, 1993.
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HHS “Gag Rule”

Background

On December 28, 1999, HHS submitted for OMB review a final rule tevoking the 1988 © gag
rule” along with revxsed guidance for Title X clinics..

The final 1988 “gag rule” interpreted the existing Title X statute as prohibiting Title X clinics
from providing abortion counscling and referrals. The 1988 rule was never implemented due to-
court challenges. On January 22, 1993, President Clinton issued an Executive Memorandum
directing HHS to issue a new interim final rule suspending the 1988 “gag rule.” The HHS final
rule currently under review would revoke, rathier than simply suspend, the 1988 “gag rule.”

The HHS rule is substantively identical to the rule in place prior to the 1988 “gag tule.” Itis very
gencral (clinics must provide “a broad range of acceptable and effective medically approved
family methods™), but is further clarified in accompanying program guidance that allows for
disclosure of abortion-related information upon request and in a nondirective manner. The rule
permits clinics to provide referrals for abomon services, but prohibits additional action to secure
abortion services for a patient.

Status of OMB Review
OMB staff have identified two issues with the final rule and guidelines:

Issue I: Incorporation of Guidance Policy Tnto Rule

A large number of comments on both sides (including the American Civil Liberties Union
(ACLU), the American College of Obstetricians and Gynecologists, legal and public policy
research firms specializing in reproductive rights, and numerous Planned Parenthood Clinics)
recommended that HHS incorporate legislative and/or program guidance language into the rule.
Commenters argued that reliance on program guidance leads to less clear and effective policy.
For example, the Center for Reproductive T.aw and Policy argued that reissuing the pre-1988 rule

- would leave behind “alegacy of uncertainty and distrust for both providers.anditheir clients.” In
its preamble discussion, HHS states that it resolved many of these issues by publishing the
program guidance for comment on June 23, 1993, Publication of this guidance, however, does
not address the fundamental issue of whether certain interpretations and policies should be
expressed in the rule rather than agency guidance.

Issue II: Improved Preamble Response to Comments

HHS has not responded to public comments on a variety of issues. These include incorporation
of the program guidance into the rule, conflict of interest concerns with self-referrals, policies
regarding dues payments to advocacy groups, and whether the rule addresses the Family
Executive Qrder. OMB staff believe these issues will receive significant public attention and
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have argued that comments on incorporation of gmdance and self-referrals partu,ularly descrve
thoughtful cons1dcratlon and discussion. :

HHS Response

HHS staff have responded that they desire flexibility in the future and are concemned that it

- would be difficult to defend incorporating into the rule certain guidance provisions over others..
Since they believe that reliance on guidance before 1988 worked well, they are not inclined to
make changes that may create new problems. They are also concerned that much time has
clapsed since the proposed rule. Accordingly, they advise us that they believe that the legal risk
of inadequately treating comments may be less than the risks of makmo substantive policy
changes this late in the rulemaking process.

Next Steps

We continue to work with HHS staff on the above concerns. We also anticipate an E.O. 12866
meeting with advocacy groups in the near future.

TOTAL P.12
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For the reasons set out in the preamble subpan A of part 59 of title 42, Code of Federal
Regulations, is hereby revised to read as follows: , _
PART 59 - Grants for Famﬂy Planning Semcs ‘

7l NrOOTAMS A0 S
Subpart Rus Project Grants for Famnly Planning Semm
L e cligible 10 app: , , ‘ :

'Sec v Goes one apply fu ' ‘

59,18 EQUINETERRATE programs do thcsc regulauons apply"

59. PLE prowlmwﬁm“ e T :

593 enal? . ywhoj is ehg:ble to apply fora family planmng services gant"
594t e eIy d8eS’one apply for a family planning services grant?

59,5 tcu family %a’i’}’ehmrements must be met by a family planning project?- -

596 7 "’“Wﬁ"t prdcedmes apply to assure the sutability of mformatxonal and educational
.7 mddterial? : ,
59.7 What criteria will the Department of Health: and Human Servxces use to decide

A which family planning services pro;ects to fund and in what amount?
59.8 How is a grant awarded? , :
59.9 For what purposes may grant funds be used?

55.10 \ ‘What other HHS: regulations apply to grants under t]:us subpart’?
$9.11 ‘Confidentiality.

. 5912 "Addmonal condmons
SubpﬁﬂB-, [Reserved] :

‘Subpart C- Grants for Faxmly Plannmg Service Trammg

59.201 : Apphcablhty
59202 Definitions.
59203 . Eligibility.
59.204  Application fora grant.
'59.205 Project requirements. :
59.206 - Evaluation and grant award. -
50.207 - Payments,
59208 - Useof pro;ect funds. -
59209  Civil rights. v
59210  ‘Inventions or discoveries
- 59211 - Publications and copyright.
59212 Grantee accountability. -
© 59213 [Reserved) -
59.214 - Additional conditions.

59215 Applicability of 45 CFR part 74,

AUTHORITY: 42 U.S.C. 300a-4.
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" Subpart A - Project Gi;znts for Family-Planning Senfices

Sec. s ‘ .
59.1 » To what programs do these rcgulznons apply?
. 592 Definitions. . .» -
- 593 ' Who is eligible to apply for a family planning semces grant"'
594 . How does one, ;pply for a family planning services grant?
.59.5 What reqmrements tmust be met by a family planmng project?
' 596 What procedures appIy 1o assure the smtabﬂny of mfonnattonal and. educatxonal
- - material?
59.7 What cntena will the Depanment of Health and Human Servmes use to decide
; - which fannly planning services prOJccts to fund and in what amount? ~ '
55.8 - How is a grantawarded? :
59.9 - For what purposes may grant funds be used" : ‘
55.10 " What other HHS regulations apply to grants u.uder thxs subpart?
59.11 Confidentiality. ',
59.12 Additional conditions. -
§ 59.1 __To what progrars do these regulations apply?

' The régulaiions’ of ﬁxis subpart are appliéablé to the; éward of grants unde:r section 1001 of '
- the Pubhc Health Semce Act “2u. S C. 300) to assxst in the estabhshment and oPerauon of
~voluntary fmmly pIannm; pro;ects ’I'hese prOJ ects shall consxst of the educanonal .
. comprehenswe medlcal, and social serv1ces necessary to aid md:v:dua]s 10 determme freely the
number and spacing of their children, '
592 3Deﬁnitions.
As used in this subpart
“Act ‘means thc Public Health Service Act, as amended
g “Famﬂy means a socxal umt composed of one person or two or mo& persons hvxng
-together, asa household - |
“Low income fa.‘rnily" mca;ﬁs a fafnily whose totzl énnual‘ incoxﬁe-cioes nof exceed 100
percent of the most recent Poverty Gmdehnes xssued pursuant to 42 U S. C 9902(2) “Low-

‘ mcome fam.lly also mcludes members of fmmhes whose annual farmly income exceeds this |
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amount, bu’t‘whot ”a.s'»dete'rmined.bby the pfoject director, are unéble, for good reasdns; t§ pay for
famxly planning services. For example, unemancipated minors who wish to receive sﬁwws ona .’
: conﬁdentxal basis must be considered’ Gh'the" 'basxs of' their own resources. |
. ‘Nonpfoﬁt," as ajjpliea €5 ARy private’ 'a‘g‘éncy, institution, or orgamzation; means.t}.{at no .
.part of the entlty s net eammgs be}ﬁ'*e’ﬁt?o'f?ir‘fé)?‘* a\%ﬁllly benefir, ény private shareholder or
) 1ndmdual. ' o7t this pant must: T | ’
“Secretary” ineans»the Se«me‘tary '3{%?:‘51&1 and Human Services and any ot];er pfﬁcer or
- employee of the Department of Hcgltﬁ and Human Services to whom the authority involved has
Beén delegated. |
| ‘.‘:State”vinchides, in addition t§ the several States, thé Disuic't of Columbié, Guam, the -

" Commonwealth of Pﬁerto Rico, the Northem Mariana Islands, the U.S.Virgi.n IsIandé Americﬁn

" Samoa, the U. s. Outlymg Islands (Mldway, Wake, et al. ) the Marshall Islands the Federated
' 'States of chronesm and the Repubhc of Palau. . . o

8593 ' Who is eligible tQ apply for a famxlv Dlanmnn' sewxces grant?

. Any publxc: or nonproﬁt private enuty in a State may apply for a grant under this subpart. .

§59.4 _How does one apply for a family planning services grant?

() ' Application'for a grant uﬁder this‘subpart shall‘be made on an authorized foi-rn.

(b) . Ap mdmdual authonzed to act for thc apphcant and to assume on behalf of the ;
apphcant the obhganons imposed by the terms and cond.mons of the grant, mcludmg the o
‘regulanons of thxs subpart, must mgn the apphca’aon -

© | The applxcanon shall contain - -

(1) - A description, saﬁsfactory to the'éééretary, of fhe pféj_eét an& how it will meet the

- requirements of this subpart; | | |
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handmappmg condmon, age, sex, number of pregnancws or mantal status.
(5) Not provm’e or promote or. encourage abortion as a method of famzly plamzmg A
- project must:

mﬁ\? L PR - Ty A e vw ot

i CO u.m LLibe AL

W () Offer pregm:mt women the oppartumty fo be ovide nformatzorz arzd com:.:elmg
regqra'zng: (4) Prenatal care and a’elzvery, he. .:t{r XZEX KX or XXI agen
S (B) Jnfant care, foster care ‘or adoption; and
() Pregnancy termination. - A _A S e ‘,f ,

Ifrequested to provzde such mjbrmanon and counse!mg. provide neum:I facrual mformahon

and nondzrectzve counselmg&d Waf on reques n each of the opnons cep

far any oprzom* rhat the pregnanr woman indicates rhar she does nat wxsh to receive mfarmatxo :
_and counselmg about. (

(ii) Ensure that pro;ect ﬁm.ds re. nor’j ed for and pro;ecr acnvxnes are separare and

distz‘nct ﬁom, any non-litle X activities?o,

fring. ?

'(6) Prowde that pnonty in the p:rovxszon of services wﬂl be gwen to persons from

grantee that provzde or promote or encowage

abomon as method of, fam:b: pl ,

o ‘1owiincomc faimh'es.
| (?) o ?r;)\dde th}n no> ;:harge will be r'n;de for servic;es pmvidéd to any persons from a
lowwmcome faxmly exccpt to the extent’ that paymcnt wx]l be made by a third pany (mcludmg a
govemment agency) whxch is auﬂzonzed to or.is undcr legal obli gatxon to pay this charge
(@8 Provxde that charges will be made for servxces 0 persons other than those from
, low-income lfa.rmhes in accordance wﬂh a schedule of dlscotmts‘based on abxhty to pay, except

that charges to persons ﬁ'om ﬁmxhes whose. annual mcm:ne exceeds 250 percent of the Ievels set

e % 4“/“4%@

forth in the most recent. Poverty Gmdelmes zssued pursuant t0 42 U.S. C 9902(2) will be made in
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(2) A budget and Justxﬁcanon of the. arnount of grant funds requested
(3) A description of the Standards and qualiﬁcativons which will be requirpd forall -
personnel and for all facilities to be used by the project; and

. (4)  Suchother pemnent mformauon as the Secremxy may require. . o

i

§59.5 _ %ﬁww
| @@ | Each project supported under this part must: | |
- ', | ) Prowde a bmad range of acceptable and effectwe medically appmved fa:rmly

planning methods (mcludmg nat'ural fa.mxlv planmng methods) and services (including mfemhty
services and semces for adolescems) If an orgamzanon offers only a smgle method of famxly
pIannmg, it may pamcxpate’ as part of a prcggct as long as t.he engre prpjfsct offers a broad 'range |
of family plannmg sexvxces A - | :

3 (2) Provxde services wzthout subjecnng xﬁdxv1duals to any coercion to acoept services

. or to-employ or not to employ any pa:ncular methods of family planmng. Acceprance of

_ services must be solely on a voluntary basis and may not be made a prerequisite to eligibility for,

or récéipt of, any other sérvices, assistance from or participation in atxjfother program of the
applicént, Y
(3)  Provide services in a manner which protects the dignity of the individual..

(4)  Provide services without regard to religion, race, color, national origin,

1/Section 205 of Pub. L. 94-63 states: "Any (1) officer or employee of the United States, (2)
- officer or employee of any State, political subdivision of a State, or any other entity, which
administers or supervises the administration of any program receiving Federal financial
assistance, or (3) person who recewes, .under any program receiving Federal assistance,
. compensation for services, who coerces or endeavors to coerce any person to undergo an -
abortion or sterilization procedure by threatening such person’ with the loss of, or disqualification
for the receipt of; any benefit or service under a program receiving Federal financial assistance
‘shall be fined not more than $1,000 or imprisoned for not more than one year; or both.”

O

5714
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':;ccordané'e thh a schedule §f fees, &esigned to recover the reasonaiblé cost-of providjng‘ serviceé.

©® If a thzrd party (mcludmg a Govanment agency) is- auﬂzonzed or 1egally obhgated
1) p;y for scrvxces, all reasonable effons must be made 10 obtam the thxrd—pa:ty paymem wn.bout
'apphcauon of any d1scounts 'Where the cost of semces is to be mmburscd under title XD( XX,
‘or XXI of the Soc1a1 Security Act, a written agreement with the title XIX, XX or XXI agancy is

- ‘,(uvx'

*required.

(10)(i) Provide that if an application relatés to cbnsolidation“of service areas or health

resources or would othcnvxsc affect the operatlons of loca.l or reglonal entities, the apphcant must

| A dc;cument that these en‘atxes have been given, to the maximum feasible extent, an opportamty to
| participate in the development of the apphcatxon Local and regxonal entities mcludc cxzstmg or
.potennal subg:rantees whxch have prencusly pmvxded or propose to promde family pIannmg |
services 1o the area proposed to be se:ved by _the apphcant. |
(i) Provide an opportimity for maximum pérticipatiot; by ex.lsnng or pc;téxﬁial s‘dbgtanteesvin
. the ongoing pohcy deczsxonmakmg of the project. | s
(l 1) Prowde for an Adv1sory Comxmttee as requxred by §59.6.
(b) In addition to the requucmcnts of paragraph (a) of this secnon, each pro;cct must r;'xeet |
each of the follomng reqmremcnts unless the Sccretary determmes that the project ha::
: established -good cause fgr its omission. Eac;h projcet mus;: |
(1)  Provide for medxcal services related to family plazmmg (including physxcmns ;
mnsultation examinaﬁon prescription, and contiﬂiiing supervision, '1abdrat§ry examipation, . .
: -contraceptzve supphes} and necessary referral to other medical facﬂmes when medically

mdlcated and prowde for the effecuve usage of contraceptxve devxces and pracmces

(2) Prowde for socxal services related 10 famzly planmng, mcludmg counsehng,

7714
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' referrél to and from other social and medxcal services agencxcé and a.ny am:xllaxy services whxch
may be necessary to facﬂnate chmc attendance ' |
_(3) Prov1de for mformahonal and educanonal programs desngned to-
.(i) : Ac]:uevc commumty understandmg of the objecnv&s of the program;
- (i) | ‘. Infon'n the commumty of the avaxlabxlny of services; and- ‘RLEU0TAl
: N (m) . Promote conunued pamc:patxon in the pmJect by pe'rsons 10 whom fannly
' pl;ui;:dng_ services rnay'be beneﬁcxal. o
(4) Provide for orientation é.nd in-service trammg for all pro;ect pmonncl
(S) | " Provide sc:mces wnhout the lmposmon of any duranonal resxdency reqmremem
or reqmrement thai the panent be referred by a physman |
‘ (6) Prcmde that fa.rmly plannmg med:cal services will be pexfonned nnder the
, ';ixrectlon of a phymcxan mth speczal training or expenence in faxmly planmng
(7)~ Prcmde that all services purchased for - project pamcxpants will be authonzed by
the project du-ector or l:us designee on the pro;ect staff |
(8) - “Provide for coordmanon and use of referral arrangemems \mth other prowders of
healtb care semces local health and welfa:e departments hospxtals volumary agencies, and.
. health servnces pro_]ects supported by other federal programs ; |
| _ (9) . Provide that if farmly plammg services are provxded by contram orother smular
‘anangements‘mth actual prov;dem of services, semccs wlll be: provxded in accordance wzth a
plan whlch estabhshes mtes and method of paymen‘t for medmal care. These payments must be .
" made under agxeements vmh a schedule of rates and payment procedures mamtamed by the

A gramee. ‘The grantee must be prepared to substanﬁate, that these rates are reasonable and’

necessary.

8/14
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(10) Pro;rxde to the maximum feas:ble extent an oppormmly for parnclp:mon in the
: development, 1mp1ementahon, and evaluatxon of the pro;ect by pe:sons broadly representanve of
- all s:tgmﬁcant elements of the populanon to be scrved and by others in the commumty -
knowledgeable about the commumty’s needs for fa.rmly planmng se:mces |

§59.6 What Drocedmes abplv to a.ssure the suxtabzhgy of mformanonal and educataona

' material? B

v(a) .. A gxant under this 'section may be rnad'c "'ohily upon aSsur‘énce Satisfactory to the
‘ Secretary that the pro;ect shall prov:de for thc revxew and approval of informational and |
. educanonal matenals developed or made avallable under the pro;cct by an Adwsory Commutee
| prior to their dxstnbuuon, 1o assure ﬂm the matcnals are suxtable for the popuIanon or
f commumty to wh;ch they are to be made avaxlable and the pu:rposes of htle X of the Act. The
project shall not- d1ssemmate a.ny such matenals Wthh are not approved by the Adwsory
- Committee.
" fb) \ The=Ad;zisory Comnﬁt.teerefezred to in peragreph (a) of this sec;ion shalllbe
established as follows: ?'
| (1) Size. The Coﬁﬁnittee shail consist of eo fewer men five but not more than nine
: members except that thxs provxsmn may be waxved by the Secretazy for good cause. shown
2 Comgosmon The Commmee shall xnclude mdxvzduals broadly representanve (1n
terms of demogxaphxc factors such as race, color, national ongm, handxcapped condmon sex, .
and age) of the population or commumty for which the materials are mtended
- @ F\mcnon In rcv:ewmg matenals the Adwsory Committee shall:
| W Consxder the educational and mlmraz backgrounds of individuals to whom the

| maienals are addressed
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(i)  Coupsider the standards oftizeApoéulaﬁon or community io be'sérved with_regpéct |
| to such materials: | | | “ .
B (iii) A Review fhe conteni of the matenal t§ assure that the -info:'maﬁdn is factually
correct; | | |
iv) - Detefmine whether the nmtenal is suitable for the population >o‘r éunnity 1o
: . WMCh is to be"!madé a‘vaila!ﬁe; and . |

(V) © Establish a written record of its determinations.

§59.7 _ What criteria will the Departrient of Health and Human Services use to decide

-which family_nlanninc services projects to fund and in whai ammmt? ;

| (a) | Wlthln the limits of funds avaxlable for tbese purposes the Secretary may award
grants for the estabhshmem and operanon of those projects wl'uch will in the Depanment s
. Judgmem best promote the purposes of section. 1001 of the Act, taking into account:
| | €)) | The number of patients, and, in parhcr.ﬂar the number of low-mcome paﬁems to
bé served; | | ‘
| 2 A: The extent to which family planmng services ére‘needed'locally;
(3)  The relative need of the applicant; | - |
(4)  The capacity of the applican"c,fb make rapid énd. eﬂ‘e&ive use of the federal
assistance; | | N R
(5) The adequacy of the apphcant s fac:lmes and staff
.. (6) | The relative availability of non-federal resources thimm the commﬁmty to be
~ served and the degree to which those resources are committed to the project; and

(7) The degree 10 whxch the pro_ject plan adequately provxdes for the requments set

forth in these regnlatlons
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- (b) Tf;e‘ Secretmy shall determme the mﬁount of any award on the basis of his.

. esnma.te of the sum necessary for the performance of the pro;ect. No grant may be made for less. |
'Lhan 90 percent of the progect S costs as S0 estzmated unless the gxam is to be made for a project

‘ whxch was supponed under section 1001 for less than 90 percent of its costs in fiscal year 1975

In thzt case, thc gramt shall not be for less than the percexmge Qf costs covered by r.he g:ant in.

‘ ﬁscal year 1975

() No grant may be made for an amount equal to 100 percent for the pro_;ect‘s
n estimated costs. -

559:8 Howisa grant awar.ded‘?

.» () = The notice of graﬁt award speciﬁég how long HHS m@ds to sx;ipport tﬁe piojet;t'
Without requiring the préject to réﬁzompete for fu:'ids.' This périod,;calllea(thé i)roje&‘périod, ‘willV.
usually be for three to five yws | k |
| - '('I’J) Generally the g:ant wxll mmally be for ~cme year and s;ubscquenf connnua,tlon
' award;.; will also be for one year ata nme A gramee must submxt a separate apphcanon to have

g the support connnued for each subsequent year Decxsxons regardmg connnuanon aWards and

. ":"the funding level of such awards w111 be made aﬁer consxderanon of such factorb as thc grantce s B

: progress and managcmmt praCtlces and the avaﬂablhty of funds.- In all cases, connnuanon
~ awards require a detgrmmgnpn by HHS tha’g conunped fm;dméxs in the best i mtcres'c of the ”
‘goverﬁment." | - | | | |

(c) Nelther the approval of any applxéauon nor the award of any graﬁt éomrmts or
’ 'obhgates the United States in any way to makc any addmonal supplemental, connnuahon, or

_other award with re5pectto any approved apphcauon or pornon’of an approved apph_canon. o

§59.9 Forwhat purpose may grant fzmds be used?

11714
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Any funds "gramed under thls subpart‘ shéll»be expended solely for thc putpo,se for which
the funds were granted in accordance thh the approved apphcanon and budget the regulatxons
of this subpart, the terms and conditions of the award, and the zpphcable cost pnncxples ;

f prescnbed in 45 CI-'R Part 74 or Part 92 as apphcable

§59.10 ~ Whatother HHS regula ions I to ts‘undm;, is subpart?
' Attentibn is drawn tc; rh¢ foliov;*in;g‘ Hi_-IS Depar&nem-widé regulétions whi“éh applyto~
| ‘gréms undcr ﬁxis’subpaﬁ. These mclude | | | | ‘
37 CFR Part 401- Rights to invénﬁ@s made by nonprofit organizations and ;ﬁlan business firms
. | | - under gc;‘vemmahtk gxants, conifgcts,am_i céoper#ﬁve agrements A
. 4ztcm Part 50; Subpart D- Public Health Service grant appeals pmam
.45 CFR Part 16 Procedures of the Departmenta] Grant Appeals Board
45 CFR Part 74 - Umform adrmms*l:ratxve reqmrements for awa:ds and subawards to msnmnﬁns
h * of higher education, hospitals, other nonproﬁt orgamzanor_zs, and commer'cial
orgénimﬁonsi and ceitain grants and agreérnents with states, ldcgl govem:r;‘eﬁts -
, and Indjaxi iribai govémmﬁts ) | | | |
45 CFR Part 80 - Nondjscﬁminéﬁon under ;;rogr,ams receiving Federal assiéta;xbe ﬁurdugh thé
. Dépmem of Health and Hran Services effectuation of Title VIofthe Civil
| Rights Actof 1964 | o
45 CFR Part 81 Practlce and pmccdure for heanngs under Part 80 of this Txtle . ‘.
| 45 CFR Part 84 - Nondlscnmmat;on on the bas;s of handxcap in programs and activities |
- ‘receiving ot benefitting from Fedéral' financial assistance |
. : 45 CPR Part 91 - Nondlscrlmmancn on thc bas:s of age in HHS prog:rams or actwmes recen.m;g

Federal ﬁnancxal assistance -

N .

.
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45 CFR Part 92 Umform adrmmstrauve xeqmrcments for grants and cooperauvc agreemcnts 10

state and local governments

8911 . Copfidentiality,
‘ g oo Al information as to personal facts and circumstarices obtained by the project staff about.
: individuals receiving services must be held confidential and must not be disclosed without the
porg .

s ;{ mdmdual's consent except as may be necessary to pxovlde services to the patient or as required -

by law with appropnate safeguards for conﬁdennahty Othexwxse mformatxon may be d1sclosed

only in summary stansncal or other form which does’ not xdenufy partxcular individuals.
§59.12 Addmgnal condlt;ong
The Secretary may. with respect to any. gfaﬁt, irnpése a;idi;cional condiﬁons prior to or at
o ﬂm time of any ﬁward, wﬁen in ﬁ'xc Depaftm‘ent‘s 5ud@ént these coridiﬁoné are necessary to .
- assure or protect advancement of the appmved program, the interests of pubhc health, or the

proper use of grant funds




- PEREEY

- handzcapg g condition, age, sex, number of pregnancxes ‘or mantal startus. o )
(5) Nol provzde or promote or encourage abomon as a method of famzly planning. A
. -project mus'r.‘ |
| @) 0)5@ pregnant women the oépomé@ to be prowded mformarzon .de couneelmg
| :;ege}ding.' | | o

} ' & oo
(.4,1 Erenatqf g% gnd delivery; '

C” o
(B) Infwzz care, jbs:er care, or adopnon and
i

(C). Prégnancy tefminat:’on o - .

Y requested to prov't‘a'e such information and counseling. provide ‘neutral;'facmdl information . .

and norrdzrecnve couns'elmg and appropnare referral on reqzzesr on each of the options, excep:: ’

jbr any options that the pregnanr woman mdzcates rlzaz she does riot wzsh to receive :rybrmanon
and counselzng abour. . L ‘
| - (i) Ensure thar projeer ﬁmds are not used for and pro_;ecr ecrzvxnes are separate and
distinct ﬁ'om, arzy nen-zzrle X acnw:zes of the gmnree zhaz pmvzde or promole or encourage
aborrz'on as merhod of. j:'zmz‘ly planning., |
- (6) Provide that priority in the provision of services will be given to persons from

~low-income familics.

N Prov1dc that no charge wﬂl be made for servlces prov:ded 10 any pcrsons froma

: low-mcome faxmly except to the extent that payment wxll be made bya thlrd party (including a
govemment agency) which is authonzed to or is unde: legal obhga_tzq‘n to pay this charge.

(8) " Provide that charges will. be made for services to pe:abné"éme: than those from
low-income fami;{es in accordance with a schedulevoi“ discoun"_c.é i)ased-eﬁ aBilit’y to pay, except
that charges 1o persons from families whose annual inédfheexeeéds 250 peri;‘ént ‘.’,f the levels set.

)
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EXECUTIVE ORDER 12866 SUBMISSION

lmpommt
Please iead the hstruducms on the reverse side befare completing this form.
For additional forms or asslsance in completing this form, contact the OIRA Dacket Library, (202 395-5880
or your OIRA Desk Officer. ¥ (2 )
Send three coples of both this form and sumomng matanal {fowr copiea if Economically Sianrﬁcam oran .
Unfunded Mawate) !o :
_Qfﬁee of information and Reguiatw»Aﬁairs E @ E n w E
. Offier of Mansgemenit and Budget - ’
- Altention: Docket ubrmy, Room 10102 o .
725 17th Strmet, N.W. . DEC 2 8 1999
Washington, D. C. 20503 S R T
1. Agency/Subagency originating request - | 2. Regutation identfier Number (RIN)
0ffice of Population Affalrs, USOPHS - . ‘ T
. |US.Department of Health and Human Services| 0940-aA00° . d9Y0~ 9 00 /

& idle Standards of Cnmplian:e for Abortion—kelatad Services tn ramily Platming Projects

4. Stage of Development | ' |5 Legal Deadiine for this submisaion

— Prenie AR Sl aves | Gdne
—— .. Propoced Rule ' _ : ‘ B
____ Interim Final Rule S b) Date ! r

__x_FinasRme S - vy

___ Final Ruie - Ne mﬂa’ shange o o 1 Statutory 3 Judicial
_— Otbér A T - Des!gnaﬁons

- : ) 8) Economically signmcam {E.Q. 12865)
2] ves X1 No

Deacription of Oher o -
b} Urunded Mandate (2 U.8.C, 15632)

7. Agency Contact (pa'son who can best answer questions 3 Yes X3 Ne
regarding the content. of this submiasion) S '
. : if either of the above is "Yes,” subm? four (4) compiote -
‘ ;velyn Kappeler - o ‘ | packages 1 OIRA : S .
Phone (301) $94-7608 ' o '

Certification for Exacutive Order 12856 Subm!sstons

The authorized regulatory contact and the program officlal certify that the agency has eamphed wiﬂ\ lha requirements of
E. 0. 12886 and any applicable policy dtrectwes : ‘
Date

Signaiure of Prog % , e : v gle ,

Signature aﬂﬁum%mw Cmtact . o
__, - /- F— 200D

OMB 53R o © . Rovislon: 12/37 [Pravious versions absolete)




- | EXE&UTIVE ORDER 12866 SUBMISSION

Important

Please read the instructions on the reverse side before compieting this form.

“ For additional forms or assistance in completing this form, contact the OIRA Docket Library, (202) 395«6880
or your OIRA Desk Officer.

Send three copies of both this form and supporting matenal (four coptes if Econo
Unfunded Mandate) to:

‘@S,p{wﬁ@nﬁnr

Office of Information and Regulatory Affairs
Office of Management and Budget
Attention: Docket Library, Room 10102
725 17th Street, NW. Om
Washington, D. C. 20503

2. Reguiaﬁon ldentiﬁef/ Number (RIN)

- RIN: %7—%00

3. Tile Provisiot\of Abortion-Related Services in Fapily Planning Projects | )

4. Stage of Development 5. Legal Deadline for this submission

_____ Prenule a) [] Yes &J No
____ Proposed Rule |
—_ Interim Final Rule b) Date / /
_x_ FinalRule oo MM Yy
_____ Final Rule - No matenial changde ‘¢) [ statutory ] Judiciat -
___ Notice -
_____ Otner 6. Designations
a) Economically Slgntﬁwnt (E.O. 12866)
A ] ves ] No
Description of Other \ ' «
/ b)\Unfunded Mandate (2 U S.C. 1532)
7. Agency Contact (pérson who can best answer quesnons ' Yes No
regarding the copttent of this submission)
Evelyn Kap eler : If either ofthe above is "Yes," submit four {4) complete
Office of/Population Affalrs/OPHS/OS ‘ paokages to O : J
Phone (1¢) ) 594-7608 K e | ~
N

Cerzfcation for Executive Order 12866 Submissions

The orized regulatory contact and the program official cemfy that the agency has comphed h the requirements of
012866 and any applicable policy directives. ,

Evelyn Kappeler

E.
Signature of Program Ofﬁc;aéwy M Dat ,
R - Wﬁ’?

Date

[/25/ 39

Signature;of Authorized Regulatgry Gontact

Lorra ine Flshback

onioncin L) u P

OMB 83-.R . o v ) Revision: 12797 (Prevlous versions obsolew}




Billing Cod;c:.4160-M
- DEPARTMENT OF HEALTH AND HUMAN SERVICES
Office of Public Health and Science |
42 CFR Part 59
RIN: 0937-AA00
-Provision 'of Abortion’-Rclaied Services in Family Planning Seﬁices ProjéQté
AGENCY: Office of Population Affairs, OPHS, DHHS.
ACTION: Final rules.
SUMMARY: The rules issued below revise the regulations that apply to grantees under the
federal family pianning- program by readopting th,e‘regulations that applied to'the program prior
to February 2, 1988. Sevefal fechnical changes to the regulations are also made to remove and/or
update obsolete rc;gtﬂatory references. The effect of the revision made by the rules below is to
revoke the c;)nipliance standards, promulgated in 1988 énd pépularly known as the “Gag Rule,”
that restri;:ted family planning grantées from providing abortion-related information in their
grant~fundedvpr0j ects. | |
DATE: These rules are effective‘[msagr DATE OF PUBLICATION IN\THE FEbERAL REGISTER]. -
FOR FURTHER INFORMATION CONTACT: Denesé 0. Shervingtqn, Ofﬁce of Population -
Affairs, (301) 594-4001' | |
SUPPLEMENTARY INFORMATION: The Secretary of Health and Hm;man Services issue;s
below regulations establishing reqﬁirements for recipients of family planning services grahts
~under secﬁon 1001 of the Public Healt}; Service Act, 42 U.S.C. 300. ‘Therrules below adépt, with
minor technical amendments, the rcgulatioﬁs proposéd for public comment on February 5, 1993,

l .




at 58 FR 7464. They ’accordingly revoke tﬁe compliance standards, known as the “Gag Rule,”
promulgated on February 2, 1988.

By notice published elsewhere in this issue of the Federal Register, the Department is
Sepéfately acting to reinstitute, with minoir cl;anges, the policies and interpretations of the statute
relating to the provisioﬁ of abortion-related infoﬁnatio‘h and services thqt applied to grantees prior
to the issuance of the Gag Rule. The‘Secretaryﬁhéd previously proposed reinstituting these
policies and interf;retations in the notice of February 5, 1993 and requested public comment on
this proposed acti‘on; the pul;lic commenf period was subsequently reopened by notice of June 23,
1993, 58 FR 34024, ‘

I.  Background. In 1988,‘the Secretar_‘;r. of Health and Human Services issued rules,
widdy known as the “Gag Rulg;” which substantially ;eyised the longstanding policiesv and
interpretations deﬁning what aboftion-related activitieé were permissible under Title X’s statﬁtory
1imitati§n on abortion services. Tﬁat statutory limitation, ‘section 1008 (42 U.S.C. 300a-6),
provides that “[n]&me of the funds appropriated under this title shall be uséd in i}rqg.;ams where
aboriion is a method of faxﬁily planning.” The rules issued on February 2, 1988 (53 FR 2922) set
out detailed requirements that (1) restricted @hé provision to Title X clients of nondifective |
counseling on all pregnancy optioné and referral to abortion providers on request, (2) required
physical and financial separaiion of abortion;related aptivitiés from Title X project activities, and
(3) prohibited Title X projects from engéging in aétivitigs that encourage, promote, or aavocate

abortion. These requirements are presently codified principélly at 42 CFR §§ 59.7 - 59. 10.’

The February 2, 1988\“Gag Rule” was extremely controversial: the prqposed rules
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generated approximately 75,600 public comments, many of which were negative. 5‘3 FR 2922.
The rules were subsequently challenged in several distri;:t courts by a va'riety of pfoviders,
provider organizations, and others. Although the requirements embodied in the Gag Rule were
upheld by the Supreme Courtin 1991 as a permissible construction of section 1008, thé rules
continued to be a source of }coritroversy, with the provider and medical communities litigating
after 1991" to preveh.t enforcémcnt of the rules. Following his inauguration in 1993, President A
Clinton ordered the Secretary to suspend the rules and initiate a new ruiemaking:

The Gag Rule endangers women’s lives and health by preventing them from receiving
complete and accurate medical information and interferes with the doctor-patient
relationship by prohibiting information that medical professionals are otherwise ethically
and legally required to provide to their patients. Furthermore, the Gag Rule contravenes
the clear intent of a majority of the members of both the United States Senate and House
of Representatives, which twice passed legislation to block the Gag Rule’s enforcement
but failed to override Presidential vetoes.

For these reasons, you have informed me that you will suspend the Gag Rule pending the
promulgation of new regulations in accordance with the “notice and comment”

procedures of the Administrative Procedure Act. I hereby direct you to take that action as
soon as possible. I further direct that, within 30 days, you publish in the Federal Reglste
new proposed regulations for public comment.

v

Presidential Memorandum of January 22, 1993, published at 58 FR 7455 (F ebruaryVS, 1993).

The Secretary subseqliently suspended the 1988 rules on February 5, 1993 (58 FR 7462) and

. issued proposed rules for public comment (58 FR 7464).

The notice of proposed rulemaking proposed to revise the program regulations by

readopting the program regulations as they existed prior to the adoption of the Gag Rule, which

would have the effect of revoking the Gag Rule. It also proposed that the policies and

interpretations in effe?t prior to the issuance of the Gag Rule be reinstated, both in substance and

in form. As noted in the proposed rules, these policies and interpretations, which had been in
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effect for a considerable time prior to 1988, were set out largely “in the 1981 Fémily Planning
Guidelines and in individual policy interpretations.” 58 FR 7464. The pre-1988 interpretations
had been developed during the 1970’s and early 1980’s in response to questions arising out of the
Department’s initial interpretation that section 1008 not only prohibited Title X projects from
performing or providing abortions, but also prohibited actions by Title X projects that “promoted ‘
-or encouraged” abortion as a method of family planning. Over time, questions were raised, and
answered in a series of legal opinions, as to whether particular actions would violate the statute
by profnoting or encouraging abortion as a method of famiiy planning. 'As summarized in the
proposed rules, the answers that wefe developed were generally as follows:

Title X projects [are] required, in the event of an unplanned pregnancy and where the
patient requests such action, to provide nondirective counseling to the patient on all
options relating to her pregnancy, including abortion, and to refer her for abortion, if that
is the option she selects. However, consistent with the long-standing Departmental
interpretation of the statute, Title X projects [are] not ... permitted to promote or
encourage abortion as a method of family planning, such as by engaging in pro-choice
litigation or lobbying activities. Title X projects [are] also ... required to maintain a
separation (that is more than a mere exercise in bookkeeping) of their project activities
from any activities that promote or encourage abortion as a method of family planning.
Id. By notice dated June 23, 1993 (58 FR 34024), the Secretary made available for public
comment a detailed exposition of the prior policies and interpretations.
In the public comment periods, the Secretary received-146 coinments, virtually all of
~+ which concerned the proposed policies and interpretations rather than the proposed regulations ‘
- themselves. Approximately one-third of these opposed the proposed policies and interpretations
on various grounds; most of these comments were from individuals who, iﬁ general, were
opposed to any change to the Gag Rule. The remainder of the public comments, most of which

were from providers and other health organizationé, generally supported the reinstatement of the
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prior policies and interpretations, although a number of these comments suggested that they be
modified in various respects. The public comments and the Secretary’s response thereto are

?

summarized below.

II. Public comment and Departmental response. The public comment generally

- -focused on a few issues raised by the rulemaking. As noted above, these comments generally

h pertained to the proposed policies and interpretations rather than to the proposed regulatory

. -~
language itself. The policies and interpretations are not (and were never proposed to be) part of

the regulations tﬁemselves,» and are seen by thez Depaﬁment as. esseﬁﬁaﬂy separate and severable
froxﬁ the revisions to the Title X regulation, the purpose of which is to revoke the Gag Rule.
Howgver, fhe necessity to respond to the public comment dictates that we address the concerns
raised by the public comment in this document. Accordingly, the comments on the issues raised

in the rulemaking are summarized below, and the Secretary’s response thereto is provided.

A. Lack of a rational basis to.revoke the Gag Rule: necessity for continuation of the’
Gag Rule. Most of the comments in opposition to the proposed rules came from individuals, and
most obj'ected to the proposed revocation of the Gag Rule on the ground that abortion is wrong or

that tax dollars should not be used to provide abortion services of any kind. Several comments

R al‘soobjectéd that the Secretary had no rational basis for revoking the Gag Rule, as it had never .

-'gone into operation. For example, a comment signed by fifteen members of Congress argued
i

that -- "

. HHS intends to discard the February 2, 1988 regulations in their entirety ... regardless of
whether any particular portion was the subject of court challenge or legislative action. *
* * We believe the rejection of the 1988 rule is precipitous and that each portion of the
1988 regulations must be reviewed on its merits and justification provided in any final
regulations as to why the 1988 clarifications were or were not maintained in a new rule.
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With respect to the comments objecting to the re\»;ocation of the Gag Rule or the use of
tax dollars for abortion on moral grounds, the Secretary notes that, under the interpretations
adopted in conjunction'wieh the regulations below, ihe funding of abortion er activities that
promote or encourage abortion with Title X funds has been and will continue to be prohibited.
. Rather, what changes under the interpretations reinstated in conjunction with the regulattionsA N
below is vs;hich activivties’ are considered to “pfomote or encourage”-abortion. In contrast to the
position taken under the Gag Rnle, lindef the present view (which was also the Department’s
vieQ Qf the statute prior to 1983)‘, the provision of neutral and factual inforrnation about abortion
1s not considered to promote or enceurege abortion as a method of family planning. Thus, the
 basic statutof} interpretation underlying both the Gag Rule and the speciﬁc pelicies that
governed the Title X program prior to 1988 -- that Section‘ 1008 prohibits ac’eivitieé that promote
or encourage abortion as a method of family planning -- remains unchanged. °

With respect to the contentions that the Secretary lacks a rationel basis for revoking the
Gag Rule and that it must justify each separate part of the Gag Rule that it is dlscardmg, we do
not agree that cither contention is sound Both the pre- 1988 mterpretauons of the statute and the |
revised interpretation of the stetute embodied in the Gag Rule are legally supportable; they -
represent different points on the spectrum of what is legal and, thus, both represent a permissible
exercise of administrative disc;etion; "The crucial difference between the two optiens is one of
experience. Because of ongoing litigation, the Gag Rule was never implemented on a natienf
wide baeis, so that its nroponents can point to no'evidence that it can and will work onerationally
on a‘national baé)is in the Title X program. The poIicies and interpretations reinstituted in
conjunction with the regulations below, on the other hand, have been used by the program for
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virtually its entire hisiory; indeed, they have beenvin e-ffectb during the pendency of this
rulemaking. Both the program manégers and the Title X grantee community are well-versed in
the bolicies that are reinstituted in connection wifh this mlemaking, aﬁd the grantees have in the
past genefally been able to operate in compliance with them. Furthér, as evidenﬁed by the public
commeﬁt received, the reinstituted policies and interpretation; are generally acceptable to the
grantee community, in contrast ‘tqthe compliance standar@s in the Gag Rule, which were
generally unacceptable to ‘the grantée community. This faﬁtor likewise favors their adoption, as
it suggests a far greater likelihood of voluntary compliance by grantees. ,Finélly, the suggeétion

- that tﬁe Gag Rule provisions should be accefjted or rejected‘scparately 1s rejected as unsound.
The provisions of the Gag Rule we,re‘ an interrelated set of requirements that depended on several
underlying assumptions about how the Title X progifam should work; }noreovér; they depended }
in part on several definitions(that appliéd to all the major provisions of the Gag Rule. See, in this

regard,53 FR 2923, 2925'; see also, the discussion of definitions at 53 FR 2926;2927. The

suggestion that the Gag Rule policic‘s be considered and accepted or rejected seriatim is thu

impractical and is rejected.
B. Failure to cdmg’ ly_; with the Administrative Procedure Act; 'vagl;lcness pf standards.
A number of comments, from bo’tﬁ,propo‘nents.of and op_poﬁents to the proposed rules, objgcted |
‘to the failure to publish the actual policies and in£erpretations as part of fhe propose(i rule on the:
ground that this violated the public comment requirements of. fhe Administrative Procedure Act
(APA); several comments argﬁed that it was irhpossible to comment on policies tha£ had never
Béen published. A related criticism was. that several of the intefpretations described in the
preamble to the notice of proposed rulemaking,v particularly the intérpretation'relating to physical
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~ separation, were too vague. )

The Secretary agreed that the provision of further information on the spéciﬁc dctails of
the pre-1988 ’polici'éAs and interpretations would promote more helpful public comment.
Ac’cordiﬁgly, by notice dated June 23, 1993 (S8 F R 34024), the Depaﬁxﬁént made available on

"request a summary of the policies and intefpretations in existence prior to 1988. The June notice
also extended the public comment period for 45 Vdays, to permit fuﬁher substantive éomment on
the prior policies and interpretatioﬂs. Over a third of the public comments, including the
majority of the comments from individﬁals, were received,duriﬁg the re-opened commeﬁt period.
‘The Secretary has thus addressed the basic conccrh about notice of the content of the
interpretations expressed by these comments. )
~ The Seéretéry views this final rule, which revokes the Gag Rule, as separate and

v

severable from the Notice, which summarizes the Department’s interpretations of section 1008 of

the Public Health'Sérvice Act, also beiné published in this edition of the Federal Regiéter. The
érimary 'purpbse of this rulemaking is to revoke the ‘Gag Rule. This has been done by.publishing,
after notice and comment, a revision of the Title X regulations that exéludcs the provisions added
by the Gag Rule. The'ﬁolicies and interpretations set out in the Notice are being sent out in ordér
to clarify fof the affected public the Depaftnient’s view of the .statute‘gnd'itsoperation in
practical terms, and»Beéause SO mﬁch of the public comment received was directed at the policies
and interpretations rather than at the revision of the regulation itself. They are, however, not_
central to the rulemakiﬁg acﬁon beiﬁg taken, which is the revocation of the Gag Rule. Indeed,
were the policies set forth in the Notice to be ghallenged and to be struck 'down, it is our view
that tﬁe Title X program coﬁld still Be adminiStgred under the rules below in compliance with the
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statute, in that gréntees would be f)rohibited by § 59.5(a)(5)be'10w from providing abortions as
part of the Title X family planning project. Such an outcbme would be éonsistent_ with a
- permissible, if not the best, interpretation of the statute. |
‘The Secretary does not agree that the Def)artment is required to set out the policies and
interpretations in the regulations promulgated below and accordingly has not accepted the
comments éuggesting‘ that it do své.. As no’(ed above, the ihtérpretations themselves weré
developed in the ;classic way in Which statutOry"interprefétions are done: that is, they have
generally been developéd in legal opinioﬁs writteri‘ to answer questions about how the statutory
'~prohibi;«ion, as initially interpreted by the Department, applied tc; particular gituations. This is
‘not an unusual épproach within the program as a \%fhdle: interpretive guidance has been provided
ona numi)er of issues (e.g., fee schedules, use of certain methods) over the yeays, as particular
questions have arisen in the course of the program. Whilé the program could iﬁcdrporate those .
‘ _interprctatioﬁs in the legislétivc rules below, it has decided not 'to do so. The Secretary believeé |
‘that incorporating the existing interprétii/e guidance into the regul‘ations below would be -
inadvisable and unnecessary. None of the other intérpretive guidances that have been issued
- from time to time to guide granteé éperat.iOns have been set forth in the regulations, and the
Secretary doés not see the need to do so in this area.' The Secretary has thus chosen to preserve
the' program’s flexibility to address new issues that may a;ise ih‘ this érea. :

Moreover, the Title X progrém has operéted on the basis of policies dévelcped-by .
interpretation for virtually its ehtire history and in general compliance with them. As the
comment of one State agency grantee stated with régara to this issue:

‘The [State] Family Planning Program has been a participant in the nation’s Title X
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program since the early 1970's. The rules and 1981 Family Planning Guidelines in place
prior to the “Gag Rule” were adequate guidance to the state for program operation and for
compliance with the statutory prohibition related to abortions. These guidelines and
directives have been used successfully for many years in providing quality med1cal care,
education and counsehng to clients in the program. ‘
The audits of 14 Title X grantees conducted by the GAO and of 32 Title X grantees conducted by
the Department’s Office of the Inspector General in the 1980”5- showed only minor compliance
problems. Indeed, the principal recommendation of both audit reports was thatthe Department
provide more specific guidance to its grantees than that f)reviously availablein the program
guidelines and prior legal opinions, not that the:Department undertake major disallowances,
require majdr corrective actions; or dcvélop new interpretations of the law such as that embodied
in the Gég Rule. See, e.g., Comp. Gen. Rep. No. GAO/HRD-82-106 (1982), at 14-15. The
Secretary is addressing this recommendation through the specific guidance in the notice
published elsewhere in this edition of the Federal Register and believes that the notice will
provide grantees with sufficient guidance to reduce or eliminate potential variations in grantee
practice. \

C. Amend, or adopt a more restrictive reading of, the statute. Fifteen of the

comments that ostensibly supported the proposed poliéies and interpretations'.suggested,

E howéver, that the prior limitations in the policies and interpretations-with respect to what
abortion-related activities a Title X project could engage in be eliminated. A few of these
comments suggested that the statutory prohibition of sectipn 1008 be repealed outright. Mogt of
the comments, however, suggested in essence that the statute be read strictly to prohibit only the
use of funds for abortioInS, thereby permitting Title X projects to engage in a number of abortion-
related activities that would not be permitted ‘under the pre-1988 interpretaiiohs.
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With respect to the suggestion that section 1008 be repealed, such an action is obviously
outside the scdpe of what can be accomplished through rulemaking and thus cannot be accepted'
in this context. With respect to the rémaining,comments, while the Secretary agrees that the-
statute could on its face be read only to proscribé the use of Title X funds for the ptovision of
-abortion, this is not considered to be the better reading of the statutory language. Rather, the
legislative history of section 1008 indicates that that section was intended to restrict the
permissible scope of abortion-related services provided under Title X. Conf. Rep. No. 1667,
97th Cong., 2d Sess. 8-9 (1970). The floor statements by the section’s principal sponsor, Rep.
Dingell, indicated that the section’s restrictions on the “use” of Title X funds should be read as
having a broader scope than is urged by these comments: y

Mr. Sﬁeaker, I support the legislation before this body. I set forth' in my extended
remarks the reasons why I offered to the amendment which prohibited abortion as a
method of family planning * * *.'With the “prohibition of abortion” the committee
members clearly intended that abortion is not to be encouraged or promoted in any way
through this legislation. Programs which include abortion as a method of family
planning are not eligible for funds allocated through this Act.
116 Cong. Rec. 37375 (1970). The Department has consistently, since 1972, read section 1008
as incorporating this limitation on activities that “promote or encourage” abortion as a rﬁethod of
* - family planning. This interpretation is well-known to Congress, which has not, to date, amended

section 1008. Thus, there is legal support for this longstanding‘ interpretation of the statute.

Moreover, there is nothing in the rulemaking record that suggests that this fundamental reading

- of the statute, as it 'wasadministered before the Gag Rule, presented major operational probléms =

for Title X projects. Accordingly, the Secretary has not accepted the sﬁggéstion made by this* -

group of comments that section 1008 be read only to prohibit the provision of; or payment for, _
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abortiohs.

D. Aboﬁion information and céunseling. The Gag Rule prohibited the provision of
informaﬁon other than information directed at prdtecting maternal and fetal health to women
“determined to be pregnant; thus, it prohibitcd what is generally known as “options counseling”,
ie., fhe provision ‘to p:eénmt women in a nondirécti\;’e fashion of neu;ral, factual information

about all options fof &e management of a pregnancy, including abortion. See, 42 CFR 59.8
'(1989 ed.). The pfe-1988 policies, in contrast, required options counseling, i’f requésted. As
stated in the 1981 “Title X _Guidelines” : |
Pregnant women should be offered information and counseling regarding their
pregnancies. Those requesting information on options for the management of an

unintended pregnancy are to be given non-directive counseling on the following
alternative courses of action, and referral upon request: '

o Prenatal care and delivery
.0 Infant care, foster care, or adoption
o Pregnancy termination.

Thé June, 1993 summary of the pre-1988 interprétations 'alsp staied that Title X projects were not
- permitted to provide options counseling that promotéd abortion 61‘ encouraged patients to obtain
abortion, but coﬁld advise patients of ally medicél options and aécompanying risks.

-Most of those comments supporting adoption of the proposed rules appeared to agree -
with the pre-1988 policies and interpretatioﬁs. However, there appeared to be some confusion’
among those whb agreed with’ tﬁe pre-1988 requirement for options counseling as to how much
‘information and counseling ;:ould be provided.A Several of these comments alsb suggesfe‘d that
that the “oﬁ request” limitation 5e de"leted, par'tiycul‘arly where State law requires the prévision of

information about abortion to women considering that option.
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Several corhments opposing adoption of the proposed rules and revocation of the Gag
Rule also speéiﬁcally vaddresse(’i the issue of counseling. Several of these comments suggested
that éounseling on “all options” inclpde the option of keeping the baby, and two comments - |
-suggested »that fhe rules should contain an exception for grantees or individuals who object to
providing such inforfnation and counseling on moral gréunds.
| In response to the appafent confusion as to the amount of counseling permitted to be
: provided under the pre-1§88 interpretations, the interpretive summary published in the notices |
secfion of the Federal Register clariﬁeé that Title X grantees are not restricted as to the
- completeness of the factual information they may provide relating\ to all options, including the
option of p;egnanby termination. HoWevef, tﬁe previous restriction as to the “kind” of | |
information th;lt may be provided about abortion continues: in keeping with the ‘decision to
adhere to the,longstanding interpretation of the statute that projects may not “promote or |
encourage” abortion és a method of family planning, information and counseling provided by
Titlé-X projects on all options for pregnancy management, including pregnancy termination,
must-be nondirective. This interpretétion, it should be noted, is also consistent with the
--requirement in the program’s thrtlee most recent appropriations, Pub. L. 104-208 (110 Stat. 3009-
243), Pub. L. 105-78 (111 Stat. >1478) aﬁd Pub. L 105-277.(112 Stat. 2681), that pregnancy
counseling in the Title X program be “nondirective.” Thus, grantees may provide as much ‘ )
- factual, néutfal infonnation about abortion as they conside;~ warré}nted\by the c.ircumstanc.es,‘but
may not steer or direct clients toward selecting the ‘option éf abortion, or any other option, in’
providing gptions counseling: |
The Secretary is retaining tﬁe “on request” policy in the interpretive summéry bublished
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in the noti-ces section, on the ground that it properly implements the statute’s _prohibition of
f'ac.tivi.ties fhat promote of encourage abortion as a method of family planning. If projects were to
counsel on the option of abortion even where a client indicated that shé dird' not want té«consider :
that option, there would be a real quéstion as to whether the qounseling was truly.nondirective or
whether the cliént was being steered to choose the option of abortion. We note that imder the
“on request” policy a Title X grantee is not prohibited from offering to a pregnant client !
information and counseling on all opti(;ns for pregnancy management, in.cluding pregnancy
termination; however, if the client indicate§ that she does nqt want information and counseling
on any particular option, .that decision must be respected.
With respeqt to the suggestion that counseling on “‘keeping the baby” be provided, the
-Secretary views that suggeétion as co-ex;[ensive with the requirement for the provision of
counseling on prenatal care and delivery, as the remaining counseling option ‘sét out in the 1981 |
“TiFle X Guidelines” reiates to foster ca;e and adoption. If 'a‘ more direc,;tive form of counseling is
vr'neanvt by this suggestion, it is rejected as inconsistent with the underlying interpretation, fecently .
reinforced bf Congress, that counseling on pregnancy options should be nondirective.
~Finally, the‘ Secretéry rejects thé éuggestion that an exception té the requirement for |
options counseling be carved oﬁt for those-orgénizations that object to f)ro_v'iding such counseling
on religious or moral grounds. First, it is difficult to imagine a mbré directive foronf cduﬂ;seling
than totally omitting information on a legal option, as removing an option from the client’s _
: coﬁsideratiog necessarily steers her toward the options presga-ntéd. Second, the Secretary is
unawafe of any cufrent grantees that object to tﬁe requirement for nondirective options

counseling, so this suggestion appears to be based on more of a hypothetical than an actual
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céncem. Third, the requirement for nondirective options counseling has existed in the Title X
program for mé’ny years, and, with the exceptioq of the period 1988-1992, it has always been
considered’ to be a ne:ccsséry and basic health ,Service of Title X proj écts. Indeed, pregﬂaﬁcy
testing is é commdn and frequent reason for women comi;lg to visit a Title X Cli;’liC: n 1995? an

| estimated 1.1 million women obtained pregnancy tests in Title X clinics. (National Survey of
Family VGrOWth, 1995 cycle, special table.) Clearly, a significant numbérl of Title X cﬁents; have
a nezad for information and cdunseling relating to pregnancy. Fourth, thig pol,icy is also

- consistent with the prevailing medical standards recommended by nat.ional“medical groups such

as the Arﬁerican'Collegé of Obstetricians énd Gynecblogists and the Americén Medicai

Association. “Guidelines for Women’s Health Care,”American College of Obstetriéians and
Gynecologists, 1996 ed., at 65; “Pregnancy Choices: Raising‘the Baby§ A(ioption, and Abortion,”
Arherican College of Obstetricians and Gynecologists, Séptember, 1993, reviewed Dcceniber,
1995; “Céde -of Medical Ethicé: Current Opinions‘ with Annotations,” American Medical
Association, 1996-1997 ed.  In these circumstances, it is not reasonable (even if it were legally
permissible) to subordinate appropriate public health policy ’considerations‘ to th;: varying moral
or religious beliefé of individual organizations which are, aftér all, free not to. partiéipate in the
program if they find its policies objectionable. Accordingly, the Secretary has not accepted this
suggestion.

The corollary suggestion, that the requirement to provide options counseling should not
- apply to employees of a grantee who object to providing such counseling on moral or religious
grounds, is Iikéwise rejected. In addition to the foregoihg considerations, such a requirement is

not necessary: under 42 US.C. 300a—7(d), grantees may not require individual employees who |
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have such objections to provide such counseling. However, in such cases the grantees must
, make other arrangements to ensure that the service is available to Title X clients who desire it.

E. Referral for abortion. The Gag Rule specifically prohibited referral for abortion

asa met.hod of family planning and required grantegs to give women determined to be pregnant a
list of providers of prenatal care, which list cc;uld not include providers “whose principal
business is the pfovi:sion of aboniqn.”- 42 CFR 59.8(a) (1989 ed.). The Gag Rule permitted

‘ referrai to an abortion provider only where there was a medical erﬁergency. 42 CFR 59.8(a)(2)
(1989 ed.). The pre-1988 policies and interpretations, in contrast, permitted Titlé X projects to
make what v;fas known as a “mere referral” for abortion; a “mére referral” was considered to l?e
the provisioﬁ to the client of the name and address and/or telephone number of an abortion

: .provider. Affirmative actions, such as cbtainihg a consent fof the aﬁonion, érranging for
transportétion, negotiating a reduction in thé fee for an abortion or arranging for or schéduling
the procedure, were considered to promote aborﬁon asa metﬁod of family planning and thus:fo

.~ be prohibited by section 1008. The pre-1988 rules (§ 59.5(b)(1)). were'interpreted by the agency

to require referral for abortion where medically indicated. See, Valley Family Planning v. State

of North Dékcta. 489 F.Supp. 238 (D.N.D. 1980), aff’d., 661 F.2d 99 (8th Cir. 1981_)‘,

A nﬁfnber of cémﬁlent‘s, mostly from-individuals and organizations 'supporting
revocaﬁan of the GagRule,A suggésted modifications of the proposed referral policieé and
interpfetations. Moét of these cc;mments suggested that the content limi}ations on referrals be
-broadened, with Title X grantees being permitted to provide other relevant information, such as
| comparative charges, stage of pregnancy up to WhiC}l referral providers r.z;ay under Stat.e law or
will provide aboﬁion, the number of weeks of estifnatéd gestation, etc. These comments argued
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that the provision of such factual-infonnatiop does not “promote or encourége” ab’ortiqn ahy N
more than does the provision of the ébonion providers’ names aﬁd addresses and/or télephéne
numbersg. One comrﬁent also suggested that the restriction on negotiating fees for clients referred
for aboft‘ion conflicts with the requirement to refer for abort.ion where rﬁediéally indicated.

Several comments opposing revocation of. the Gag Rule also expresseci problems with the )
proposed referral.policies and interpretations. A' few comments urged that referrals to agencies
that can assist clients who choose the “keeping the baby” or adoption options should be reqﬁircd.
Another comment criticized the requirement.for:referral ‘where “medically indicated” as
: confusiﬁg; -Revisions suggested were that “self-referrals” for abortion be specifically prohibited,
to reduce commercialization and profiteering by Title X grantees who are also aBOrtion providérs
- and that grantees who objected to abortion on moral or religious grounds be permitted not to
make abortioﬁ referrals. |

The Secretary agrees with the comments advocatihg éxpanding the content Qf what
\ inf;)rmation may be provided in the course of an abortion referral. The content (as opposed to
‘ action) restrictions of the “mere referral” policy proceedéd from an assumption that the provision
of information other th%m the name and address aﬁd!or.,telephéne number of an abortion prov}ider’
might encourage or promoté abortion as a-method of family planning. The Secretary now agrees,
" based on experience and the comments of several providers ;)n this point; that thp proyision of
'the types of additional neutral, factual information abqut particular providers described above is
iikely to dolittle, if anythihg, to encourage or promote the selection of abortion as a method of
- family planning over and above the proyisioﬁ of the information previously considered
permissiblé;’at most, such informati'éﬁ would seem likely to assist clients in making a rational
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selection among abortion prdvideré, if abortion is being considered. Moreover, it does not seem
rational ‘to restrict the provision of factual in-formatiori iﬁ the réferfal context, when no similar
restriction applies 1n thé counseling context; Accbrdingl’y, the 'S‘ecretary has reyised the policies
.-and"i‘nterpfetations summarized in the notice section to clarify that grantvee.s are not restricted
‘from providing neutral, factual i;{fOﬁnétion about abo;'tion pr.‘ovi‘ctie‘rs in the course :of providing
~ an abortion referral, when 6ne is requested by a pregnant Title kX client. |

The Secretar& 1s not accepting the remaindei* .Qf the comments:on;this«iss‘ue, as they either
proceed from a misunderstanding of, or 'donotraisé valid objeptions té, the proposed‘ policies
‘and interpretations. The comment arguing thét the restriction on negotiating fees conflicts with
’ the'requifement to refer for abOrtionwhére medicéll_y indicated is based on a misurgderstanding
of that requirement: in such circumstances, t’hé referral is not for aboi‘tioﬁ “as a method of family
planning” (i.e., to detef;ﬁine the number and/or spacing of éﬁe’s'children) buf is rather fof the »
treatment of a médical condition; thﬁs, tﬁe statutory prohibition does not apply, 50 there is no
restriction on negotiating fees and similar actions. The suggeétion that rcferrals'té agéncies that
caﬁ assist clients who choose the options of “keeping the bab,jf"’ or adoption be required is
likewise rejected as unnecessary. Under the policy set.out in the 1981 “Title X Guidelines”
provision set out in the preceding section,-z the-options ofv‘prenatél.caxesand“déli»‘efy and-adoption
- are options that are required to be .pzirt'of tﬁe options counseling and refez;ral proceés; thus, |
referral to providers who cén assist a client with one of these c';ptions is already required, where
that option is selected by thg client. The Secretary also rejects the criticism that the provision
fequiring referral for abortion where medically indicated is -ﬁndeﬁned and confusing. It ‘is noted

that this comment came from a law school, not a health care provider. The meaniﬁg of the
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regulatory requirement for referrals Where medically indicated (which applies to all medicalA
services ﬁot' provided by the project, not just abortion services) has ﬁof in tﬁe past been a spurée |
- of confusion for providers, and the.Secretarsr be_lie;vés that Title X rﬁédical personnel are able to
make the medical jl}dgments this requirement calis for. The Secretafy likewise rejects the
suggesﬁbn that “self-referrals” for abortion be banned as both @eeded and uhwise. Very few
current Title X providers aré aléo_ abortion providers: it is estimated that, over the pavsti decgde,
the pérpentége of Title X providers located with or near abortion providers:has been at or below
five percerit, with approximately half of fhéserproviders consi‘sting of hospitals. Thus, the issue
this comment raises is irrelevant to the vast inaj ority of 'fitle X grantees and the programasa
whole. Moreover, with respect to those féw grantees thé;£ are alvso abortion providers, some méy
be the only or oné 6f only a few abortion providers in their service area, making “self-referrals” a
necessity in §gch situations. The Department has no evidence whatsoever that c_:'ommercialization
| and proﬁteerjng are occurring in thesevcircumstancesA; absenf. such evidence, the Secretary sees
no reason to limit or cutoff a legal service option for those Title X clients who freely select it.
: v L

* Finally, the Secretary rejects the suggestion that the referral requirement not apply to providérs
thatfrobject' to it on morél or religious grounds for»the"same reasons it‘obje‘cted to the sg.m’e
suggestion with fesﬁe’ct to counseling.

- F. Physical and financial separation. ‘The Gag Rule required Title X projects to be
organized so as to have a physical and ‘ﬁnéncial separation from prohibited aBortign activities,
- determined by whether there was “objéctivc integrity and independence [of the Title X project]
from prohibitedkaétivvitics.” 42 CFR 59.9 (1989 ed.). This determination Wa's to i:sé based on a
case-by-base; review of facts and circu'mstance_s. Factors relevant to this detefmination included,.
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but were not limited to, the existence of separate accounting records, the degree of separaﬁon
from facilities (such as treatmt—;nt, consultation, gxaminatio’n, and waiting room) in which
prohii)ited activities occurred and the extent of such prohibitéd activities, the existence of
sepérate personnel, and the extent of the presence of evidence of identiﬁcation of the Title X
préjecf gnd the absence of identiﬁcﬁtion of material prom(oting abortion. &
The pre-1988 policies and interpretations reqﬁired Title Xgranteés to maintain physical.
and financial separation between the Tiﬂe X project:and any abortion-related activities tﬁ'ey
conducted, in that a Title X érwtee was required to ensure:that <t.he Title»erupportéd project was
separéte’and‘ distinguishable from those activities: This reqﬁirement was held to go beyond a
) ,

: requirement for the téchnical allocation of funds between Title X project activities and
impermissible abortion activities. Howevér, it was considered‘» permissible for a hospitél grantee
to provide abértions, as long‘ as “sufficient separation” was maintained,.and common waitihg
rooms were also permissible, as long as no impermissible matérials were present. Common stéff
and unitary filing systems were also permissible, so long as costs were properly allocated and,
with respect to.staff members, their abortion-related activities were performed in a program 'that
was itself separate frdm the Title X project. - The test,.as articulated in the summary mfade
available for comment by the June 23, 1993 notice, was ‘“whether the abortion element in a
- program of family plaﬁniﬁg services bulks so large and is so intimately related to all aspects-of

the program as to make it difficult or impassible to separate the eligible and non-eligible items of
“cost.”

These policies and interpretations recéived by far the most specific and extensive public

‘ commentl. The vast m’ajority of this public comment was fron; pro{riders and provider

20



http:The,test,.as

organizations and was negative. Although it was ‘generally agreed that the financial separation of
Title X project activities from abortion-related activities was reqiiire_:d by statute and, in the ‘ ‘
words of one comment, “absolutely necessary,” many of these comments objected that requiring
additional types of separation would be unnecessary, costly, and medically unwise. The
argument was made that the requirement for physical separation is unnecessary, as it is not
required by the statute which, on its face, requires financial separation only. Further, it was
argued that since Title X grantees are subject to rigorous financial audits, it can be determined
~ whether program funds ha\fe been spent on permissible family planning services, without
additional requirements being necessary.- With respect to the issue of cost, it was generally
objected that requiring separation of staff and facilities would be inefficient and cost ineffective. -
For example, one comment argued that --
The wastefulness and inefficiency of the separation requirements is ... illustrated by the
policy which allows common waiting rooms, but disallows “impermissible materials” in
them. This puts grantees in the position of having to continuously monitor health
information for undefined “permissibility” or to build a separate waiting room just to be
able to utilize those materials.... ‘ ‘
It was argued that these concerns were particularly important for small and rural clinics “that
. may be the only accessible Title X. family planning and/or abortion providers for a large
- population of low-income women.” Of particular concern for such clinics was the duplication of
costs inherent in the separation requirements, as they --
cannot afford to operate separate facilities or to employ separate staff for these services
-~ without substantially increasing the prices of-... services. Nor.can they offer different
services on different days of the week because so many of their patients ... are only able

to travel to the clinic on one day.

Many providers also pointed out that requiring complete physical separation of §ewices would be

N
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inconsistent with public health principles, which recomme}ld integrated health care, and would.

impact negatively on continuity of care. As Qné commént stated, “women’s reproductive health

-

needs are not aﬁiﬁcially separated between services: a woman who needs an abortion may also
need contraceptive Services; and may at another time fequife prenatal care.” Several providers
.‘objecied in barticular that such a separation would; in the words of one comment, “remove ... one
of the most opportune time[s] to facilitate the entry of the abortion patient into famiiy planning
counseling, which is at the postfabortion check;up.’7 It was also pointed out that separation of |
services would burden women, by making them “make multiple-appointments or trips to visit-

. different staff or facilities.” F inally, the separati?n policy was objected to by several of the'

- comments that otherwise generally supported the proposed rule as unnecessarily broad,
afnbiguoﬁs, and vague. )

Several of the’ comments opbosing the revocatioh of the Gag Rule and the adoption of the
proposed rules likewise obje;:ted specifically to the séparation requifements, generally on the |
ground that the pre-1988 policies were vague and unenforceable. Two comments also argued
that, if the pré-l 988 requiremen; of physical separation was to Be reinstituted, it made no sense to
] revoke § 59.9 of the Gag Rule in its entirety,-as that sectionof the Gag Rule contained specific
" standards to implement this requiremer;t;alternatively, it-was.argued that if the Secretary is goiﬁg
to us;e different standards to detenﬁine whether the requisite physical separation existed, those |
. should be published for public coniment.

The Secretary agrees that the comments on both sidés of this ‘iséue have identified
. substantia}l concerns with the pre-1988 policies and interpreiaﬁons with respect t<; the issue of '

~ how much physical separatio'n should be required between a grantee’s Title X project activities
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and abortion-related activities. The Seéretary égrees with the comments that the pre-1988
intei'pretation that sofne physical separation was reqﬁired was unenforceable. Indéed, sinpe the
pré-l 988 interpretations had held that it was permisAsible to provide abortions on a Title X clinic
- site and fo have.common waiting arevas,‘record‘s, and staff (subject largely to proper allocation of
“costs), it was.difficult to tell just what degree‘and kind of physécél separation were prohibited.
. As aconsequence, the'agencyr attempted to enforce this fequirement 6n only a few occasions
prior to\1988. The Secretary dogs not agree with opponents of the proposed rules, however, who
argued that the “physical separation” requiremepts in § 59.9 Aof the éag- Rule éhould be retained
on the ground that they provide a fnecessarl},avclériﬁcatioh of,this issue: Althéugh § 59.9 providéd.. ,
ostenéibly moré specific étandérds; the fundamcntal ;mcasuré of compliancéundef that section\, |
remained ambiguous: “the degree of sepafatioﬁ from fgcilities [in which prohibited aptivities
occurred] and the extent of such prohibited activities,” and “[t]he extent to whiéh” certain
materials were present or absent. Furthermore, since under § 59.9 compliance was to be
detf:rrnined‘oﬁ a “facts and cirCurﬁstances” basis, this section of the Gag Rule provided grantees
‘with less specific advance notice of the compliance standards than did the pre-1988 policies and
~iﬂterpretations.-~Moreovér,' the change in policy from the more. concrete. policies proposed during
the Gag Rule rulemaking to the less concrete “facts and-circumstances” standard ultimately
" -adopted inthe final Gag Rule as a ‘reﬁult of »t'heup‘ublic comment suggests the praétical difficulties
of liheudrawing in this area. In fact, sjnce the Gag Rule was never impiemented oﬁ a national
basis, tﬁe precise contours of the compliance standards of §.59.9 wel;e never determined. ‘The
Seerétary has éccordingly not acceptedithe sdggesti”onvfrom sevéral oppongnts of the pro}gosed |
? . ’ . i
}_ rule that the policies of § 59.9 be retained.
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" As noted by many of the comments from gfoups that generaliy supported the revocation
of the Gag Rule,&tix.e statute does not on its face require physical separation;, rathér, By its terms it
is addresséd to the use of “funds.” %ile the interpretation 6f th;a statute by agency counsel dn
. :whic}} the requirezﬁent for physicalseparation is based was vl.—f;asonable, it is not the only possible'
.rgading of the statute. Rather, the fuﬁdamental question ﬁnder the statute is, as the agency sees
it, whethér’ Title X funds are used by Title X grantees to 'promete or éhcdirage aborﬁon as é,
method of fa!mily planning in the Title X-assisted .p;oject. :The Department has traditionally
viewed a grant projecfc‘as consisting of an i‘dentifled ‘set'of activities'supported in whqle or in part
- by grant funds.: If'a Title.X grantec' c;an demonstrate by its financial recofds,-counscling and
- service protocols, admiﬁistrative procedures, and 0&¢r rﬁeans that -- within the idcntiﬁéd set of

Titie X-supported activities -- ‘prci)motion or encouragement of abortion as a method of family
| plming does ﬁot occur, thcﬁ it-is hard to see what additi(_)ﬁal statutory protection is afforded by
.. the imposition Qf a requirement for “physical” ,separaﬁon. Indeed, in light of the enforcement

* history noted af;ove, it is not unreasonable to say that the standard of “physical” separation has,
as a practical matter, had ’littlé relevance or applicability in the Title X program to date.
Mofe;ver, the pfactical difficulty of drawing lineé in‘ this area, both as experienced prior to 1988
and as evident in the history of the Gag Rule.,itsélf,.sﬁggests thgt this legal..inferpretation is not

- likely ever to result in an enforceable compliance policy that is consistent with the efficient and

: cost—efféctiye delivery of family planning services. Accordingly?' the Secretary has accepted“the

suggestion of a number of the comments that the requirement for physical separation be dropped; (/]

the policies and interpretations summarized in the notice published in the notices section of this
edition of the Federal Register are revised accordingly. This decision makes it unnecessary to V
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respond to the remaining comments on the issue.
G. fAcivocacy' restricﬁons. The Gag Rule, a£ ;12 CFR 59.10 (1989 ed.), prohibited

- Title X projects fromvencouraging, p}romotirig, or advocating abortioﬁ as a method of family
.planning; This section prohibitéd Title X projects from engaging in actions to “assist women to
obtain abortions or increase the availability or. accessibility of abogtion ’for faniiljr planning .
purposgs,” inciudiné actions such as lobbying for the paésage of lggislation to incrgasé the
- availability of abértipn asa rﬂethod of fami«ly,,planning, providingtspeakers..\to promote the use of |
abortion as a method of family planning, paying dues to.any -group thatvas:a*signiﬁcant part of' its
- activities-advocated-abortion as: aAfmethod' of family planning; using legal action to maké abortion
available as a ‘methéd of -fémily planning, and developing or disseminating materials advocating
abortion as a method of family planning. The pré-1988 policiés and interpretations Iikéwise

: prohibited the promotion or encouragement of abortion as 2 method of family planning through
" - advocacy activities such as providing speakers, bringing legal action to liberalize statutes relatiné

to abortion, and producing and/or showing films that tend to encourage or promote abortion as a

! 1

-method of family planning. .However, under those prior policies and interpretations, it was
- considered permissible for Title X gréntées to be 'due;—payihg'mémberé*of ?abortion édvocacy
- groups, so long as there were other legitimate program-related reasons foru thé affiliation.
. - "Very few comments v?ere feceiVed conceming thése proposed policies and

‘ interprétations. Those received from persons and entities that generally supported the propo_ged
rules generally argued against thé restriction on showing films advocating ‘abo'rtion, on the’
ground that it was possible to violate this restriction by showing a ﬁlm that was pureiy faf:tual
and detailed relative risks. The few comments on this pan of the policies andyinterpretations
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received from those whé generally opposed revoking the Gag Rule pointed out the similarity
bet\&eeﬁ the adyocacy policies articulated in the proposed policies and interpretations and §
59.10. of thé Gag Rule and argued that § 59.10 should aécdrdingly be féinstated. :

. As set out above, the Sécretary is of the view that the Gag Rule cannc;t and should not be
adoﬁted piecemeal, as reco‘mmehded by these comments. Moreover, the SeCretary is of the view
* that the préhibition against dues paying contained in § 59:1 Ouis not required by the sfatute' and

does not represent sound public poiicy. Accordingly, the suggestion that § 59.10 be reinstated
\has not been adopted. With respect to the criﬁcism‘ of the prohibition against Title X grantees
‘showing films advocating abortion.as a-m-é‘tﬁod of family planning, it is recognizedthat the..
prohibition sh‘()uld,not:~encqmpass;the-kind'of; neutral; factual-information. that grantees are .. ..
permitted t;) provide in the counseling context; the policies and interpretations have been
clarified accordingly. To the extent tha.t these comments seek to further liberalize the advocacy
-restrictions, however, they are rejeqted as inconsistent..with tﬁe Secrétary’s basic interpretation of

~ section 1008.

H. . Miscellaneous.--A number of comments were received on miscellaneous issues.

-Those comments, and the Secretary’s respon‘ses:thereto,;vare;summarized below,

1. Changes outside the séoee of the ruiemak;igg. .Several comments. were received

advocating changes to other sectioﬁs of the regulations on issues other than the issue‘of

- compliance with section 1008." Thesé c'omments in(;luded the following suggestions: thét the
regulations be re\f;ised to permit natural family planning providers to be Title X grantees;vtl‘lat the
reglilations be revised to prohibit §ingle rﬁethod brovidérs from participating in Titlg X projects;

that the footnote in the regulation addressing Pub. L. 94-63 be revised to state that the law also
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forbids coercion to carry a pregnancy to term; that the fegulations be revised to deal with recent
medical deVelopments, such as HIV or Norplant. - All of these suggestions are rejected on the
ground fhat they exceed the scope of ihé rulemaking because these issues were not the subject of
the Notice of Proposed Ru}emakiﬁg. \
| 2; Auditstgndards. Several providers urged that the OMB audit standards for Title X.

- projects be revised to reflect the change in the‘ regulations. While this comment is likewise
- outside the scope of the rulemaking, the Depar;ment inteﬁds to work with the Office of -
Manaéementand Budget to revise the p?ogram~audit.;;candard5'to reﬂécfthé regi;laﬁons below.
and the policies and interpretations also being reinstAituted.'

3. Separation of powers. Two coments, including one from fom: members of Congress,
* argued that the suépension of the Gag Rule ‘violated the separation of powers insofar as it
.misspent federal tax dollars without amendmeﬂt to the statute ér compliance with the APA. The
Seéfetary disagrees that suspension of the Gag Rule violatéd either the statute or the APA. The
Gag Rulé was, in the Secretary’s vic@, a permissible interpretation b}f the statute, but not the only
perrnissibie ‘interpretatioh of the 'statute; thus, suspehsion,of those rules (and reinstitution of the |
'Depértment’s iongstanding policies and intéfpretatiéns‘ofﬂthe‘statute)..is not inconsistent with the
sfatute. Nor Was the Vsusp}ension action inéonsiétent.with the APA, as the findings which the -
APA ;equires be made in such circumstances were made. Finally, the Secretary notes that tﬁis
issue is now moot, with the publication of the regulations below.

L Technical amendments. Because the proposed rules proposed the reissuance qf
the program regulations that were issued in 1980, itv was recognized tﬁét --

- some of the other regulations cross-referenced in‘. the rules below may no anger be

27



http:interpretationsofthe�statute).is

operative or citations may need to be updaied. However, such housckeeping details will
be addressed in the final rules. :

58 FR 7464. Further réviéw of the.prop()sed régulations lras established that this is indeedv tfle
case. Accordingly, zr number of technical amendments have l;een maéé to the regulations,' to
delete obsolete statutory or regulatory references or to irrcorporate yneAw regulatory or other
references made rel.evantrby subsequent changes in'trxe law.A A ;ummar}.f of the technical
amendments, énd the reasons therefor, follows: | _

1. §A 59.2 (definition Vof “Eqw income family™): the reference to “Community Serviées
Administratiorl:lncome Pr)\?erty Guidelines (45 CFR 1060.2)” rs ch;mged té “Péverty Guidelines
" issued pursxiant to 42 U.S.C. 9902(2).™ This change reflects a change in the law, effected by |
 Pub.L.97-35,§673. ‘

2. §59.2 (definition of “State™): the definition of this term is changed _tr) reflect statutory
changeé regarding tlré Trust Territories of rhe Pacific Islands effer:tr:d by Pub. L: 99-239 (relating
to the Federated States of Micronesia, the Marshall Islanris, and the Republic of Palau). |

3. § 59.5(a)(8): the reference to thé “CSA Income Porferty Grridelines” rs changed,
consistent \;'ith and for the rezrson set 6ut above with respect to § 59.2 (definition of “low income
family”).

4. § 59.9: the reference to “Subpart Q” of 45 CFR Part 74 has been deieted, a; tﬁat
subpart hés been revo‘kedr A reference to 45 C?R Part 92 has been added, to reﬂect the
requirements at rhaf part that apply by their térrrrs to State and Tocal éovemmehts. |

S. §59.10: the references to 42 CFR Part 122 and 45 CFR Part 19 have been deleted, as

those parts have been revoked. A reference to 37 CFR Part 401 , Which applies by its terms, has
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been added, reflecting a change in the law. The descriptién of 45 CER Part 74 has been changed,
'  to reflect accurately the current title of that ;Jart. A reference to 45 CFR Part 92 has been added,
to reﬂec_t the; yéquiremcnts at that part that apply by their terms to State and local governments.

6. § 59.12 (proposed): the proposed section (which was the prior section relating to
.inventions and discoveries) ‘has beenAdeleted, as it has _beén superseded by the government-wide
regulatibns at 37 CFR Paﬁ 401, a reference to which has been added to § 59.1 O This change has -
also occasioned the renumbering of the proposed § 59.13. |

Tﬁe..above changes are all technical in nature and simply bring"the regulations issued
‘ be.low‘into.cﬁnfonnity with-current law. They-are thus esseﬁ%iallyho@sekeeping in nature, as
-+ noted in‘~-the~proposed<rixles. AAccordin.glyv, and for the reasons set out above-,l the Secretary finds -
that public comment on these changes would be.'imprgcticable,' unnecessary, and contrary to the
public interest and that good cause thefefére exists for omitting public comment thereon. |

II. . Effective date. . Thebsev regulations are adopted effective upon publication, as they
‘meet the conditions for exception A‘from the requirement for a 30-day delay in effective date undef :
5 U.S.C. 553(d). First, by revoking the Gag R{lle; the ;egulations below relieve the. restrictions
imposed on grantees’ conduct of theif Title XV projects by the Gaé Rule. Seéond, ihe policies and
L intérpretatiqns a(iopted m conjunction with the regulations below are already largely in effect, by
virtue of the éuspension of the Gag Rule and the reinstitution of the pre-1988 policies and |
interpretations effected by the interim rulés of February 5, 1993. To the extent this status quo is
changed by the révisién of the policies and interpretations in questidn, the effect of those
revisions is to clarify and simplify certain of tﬁe preseht restrictiéns, which should make
compl);ing wifh the policies and interpretations easier for grantees than is presently the case. |
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Thus, no useful purpose would be served by delaying the effective date of these regulations, and
the Secretary accordingly finds that good cause exists for making them effective upon

publication.

IY. Analysis of impacts. _ o .
The Secretafy has examined the irﬁpacts of the ﬁnai rﬁle under Executive Order 12866,
. under the Regulatory Flexibility Act (5 USC 601-612), and under the Unfunded Mandates
Reform Act of 1995 (Pub. L. 104-4). Executive Order,l2866‘dii;ects,agencies to assess all costs
. and =béheﬂts of available regulatow alternatives and, whén regulation is necessary, to-select o
regulatory approaches that maximize net beneﬁts:(inCluding‘.pgtential ecor{omic, environmental,
+public health and »é.afety, ,and other advantages; and distribuﬁve impacts and equity). If a rule has.
~ a significant ecohomic impactAon a substaﬁtial nuniber of small entiﬁes, the Regulatory
Flexibility Act requires agencies\lto analyze regulatory options that would minimize such impact.
- Section 202 of the Unfunded Mandates Reform Act requires that agencies prepare.an‘assessment
of anticipated costs and beneﬁts before proposing any rule that may result in an expenditure By <
... State, -locél,’and"tribal ‘goverr;ments, in the aggregate, or by the private sector, of $ IO0,000,0QO
~.(adjusted for inflation) in any year. Because:this rule.is expected:to.reduce:costs on private and =
public sector entities, preparation of suéh a cost-benefit-analysis :is«no..t required.
= The Secretary has determined t}{at‘»this final rulé is consistent with or does not invoke ~th€
requirementsof Executive Order 12866 or the Unfunded Mandates Act,_ﬁecause these
- regulations-wqulc{ not have a signiﬁcant'ecc‘momic effect equaling or exceeding $1‘(‘)O million per
year; This final rule implemeﬁts t_he provisions that wéfe proposed in the Febrl{ary 5, 1993
Notice of Proposed Rulemaking with no material changes. Because the final rule ;ioes not
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materially alter the provisions of the proposed 1;ule, it does not impose new economic benefits or
costs that were not discussed in ;:ither thé Notice of Proposéd Rulemaking or the interim rule,
also published on February 5, 1993. The Secretary, therefore, éertiﬁes that this ﬁnal fule will not
have a significant impact on a substantial nﬁmbef of small entities. :

‘ Executiﬂfe Order 13132 requires that a Federal‘isrﬁ Assesément be prepared in any‘(:\ases in
- which policies have signiﬁcant federalism implications as deﬁned in the Execﬁtive Order.

: Among vthe typée‘;»of acti§ns \'z\;hich can have éuch implicétions are fede;ralfregulatﬁoryfaéﬁong

. which preempt State law. The Departrﬁent does not intend or interpret the this ;ﬁnval::rul"e as

- imposing-additional costs or burdens on the -Statés or preempting State laws, nor are thé rules
.incpnsistent with any of the principles, criteria or requifements established by the Exécutive

Order'. In fact, itris.ant-icipated‘the rule will lessen present reporting and other burdens and costs.

Therefore, this final rule comi:)lies.with th'eA Executive Order.

The final rule has been assessed in conformance w1th the criteria in Section 65-;-1 of the:
Treasury and General Appropﬁations A"ct :of 1999, _The final rule would get Title X clinics out of
-+ the middle of the‘aborti-onl decision; returﬁing if}tb the de‘cision-makingproces:;é‘s of the Title X
. =clients and their families and enable "thém to act in what ‘they:- havea-de‘te‘mmikned»t.o be;ﬁ‘their owq
o best‘»inte;rests;wlt -would thusvprofﬁote the stability éf the fami'l.y;fsuﬁpoxrt;parental' inﬂuénce,

reduce go.;fernmental intrﬁsion on family acﬁvities, énhancé the role and autonomy of the family
.in decision-making, and require less Federal involvement in monitoring activities than would the
present rules. The rules beléw- also support the message to young people that they sﬁould engage'
in responsible decision-making about their reprodﬁctive heath and qhoiées. Thé Secretary

cértiﬁes that the impact of the final rule on the well-being of families has been assessed in
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accordance with the reciuirements of the Treasury and General Appropriations Act of 1999.

V. Paperwork Reduction Act of 1995. This final rule contains no provisions

imposing any new burden of information collection which is not already subject to review and

‘approval by the Office of Management and Budget under the Paperwork Reduction Act of 1995

 (44US.C.3501, et seq)).

VI. . List of subjects in 42 CFR Part 59. The subjects in 42 CFR Part 59 Subpart A

are: Family planning - birth control; Grant programs - health; Health facilities.

-DATED: gy 24 !999

David%atcher, M.D., Ph.D.

Assistant Secretary for Health and |
Surgeon General

PPROVED: DEC 16 1999

Donna E. Shalala
Secretary
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For the reasons set out in the prealﬁble, subpart A of part 59 of title 42, Code of Federal ‘
Regulations, is hereby revised to read as follows:
PART59-  Grants for Family Planning Services

Subpa}'t A - Project Grants for Family Planning Services

-~

Sec.

59.1 . To what programs do these regulanons apply?

59.2 - Definitions. ~ ,

59.3 Who is eligible to apply for a famﬂy planning services grant? v

594 How does one apply for a family planning services grant?

59.5 What requirements must be met by-a family planning project?

59.6 - Whatprocedures apply to assure the suitability of informational and educanonal
material? A :

59.7 * What criteria will the Department of Health and Human Services use to decide
which family planning services proj ects to fund and in what amount? .

59.8 How is a grant awarded?

59.9 For what purposes may grant funds be used?

59.10 " What other HHS regu]atlons apply to grants under this subpart?

59.11 : Conﬁdentlahty

59.12 Additional conditions.

Subpart B- [Reserved]

Subpart C - Grants fof Family Planning Service Training

+59.201 Applicability.
59.202 Definitions.
- 59.203 Eligibility.
59.204 Application for a grant.
'59.205 Project requirements.
59.206 Evaluation and grant award.
50.207 Payments.
59.208 Use of project funds.
59.209 Civil rights.
59.210 - Inventions or discoveries
59.211 Publications and copyright.
59.212 Grantee accountability.
. 59.213 [Reserved] -
59.214 *Additional conditions.

59.215 Applicability of 45 CFR part 74.
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AUTHORITY: 42 U.S.C.300a-4.

Subpart A - Project Grants for Family Planning Services

- Sec. : ‘ : :
59.1 To what programs do these regulations apply?
59.2 - Definitions. ' o v
59.3 Who is eligible to apply for a family planning services grant?
594 How does one apply for a family planning services grant?
59.5 What requirements must be met by a family planning project?
59.6 What procedures apply to assure. the suitability of informational and educational
material?
59.7 What criteria will the Department of Health and Human Services use to decide
, ~ which family planning services projects to fund and in what amount?
59.8 How is a grant awarded?
59.9 For what purposes may grant funds be used?
"~ 59.10 What other HHS regulations-apply to grants under this subpart?
59.11 Confidentiality. « ' -
59.12 Additional conditions.
§ 59.1 To what programs do these regulations apply?

The régtﬂaﬁons of this subpart are applicé.ble to the award of grants under section 1001 of
the Public Health S’ervi‘ce Act (42 U:S.C. 300) to assist in‘the establishﬁ;eﬁt and operatioﬁ of
voluntary family plahniné projects. These projects shall consist of the educati'onal,‘. :
"comprehe‘znsi\./e medical, and social services necessary to aid:individuals to determine freely the
number and spacing of their children. |

'§592  Definitions.

*As used in this subpart:

“Act” méans} the Public Heaith Service Act, as amended.™

' “Family;’ means a .:social unit composed of one person, or two or more persons living . *
toéether, asa household.
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~

“Low income family” means a family ‘wh‘o‘se total annual income does not exeeed 100
percent of the most recent Peveﬁy Guidelines issued pursuant te 42 U.S.C. 9902(2). “Low-
income family” also includes members of families whose annu‘al family income exceeds this
- amount, but who, as determined by the project director, are unable, for good reasons, to pay for

family planning services. F er example, unemancipated minors who wish to reeeiveser;vices ona
.confidential basis must be considered on the basis of their own resources.
“Nonpl;oﬁf,” as applied to any private agency, institution,.or organization, means that no
part of the entit}:r’s net earnings beﬁeﬁt, ormmay'lawfully-beneﬁt, any-private shareholder er
individual,
: “Secretary” nﬁeans the Secretary-of Health and Huxﬁan'-Services and any other officer or.
- employee of the Deparimeht of Health-and Human Services to whom the authority involved has
~ been delegated. |

: ‘-“State” includes, in addition to the several States, the Distﬁct of Columbia, Guam, the
Commonwealth of Pﬁerto Rico, the Northern Mariana Islands, the U.S.Virgin Islands, American
Samoa, the U.S. Outlying Islands (Midway, Wake, et al.), the Marshall Islands, the Federated N

States of Micronesia and the Repﬁblic of Palau.

§59.3 _Who s eligible to annl\f for a family planning services grant?
~Any public or neneroﬁt private entity in a State may apply for a grant uhder this subpart.
' §59.4 How dde‘s one apply for a family planning eewices grant?
" (@) Application for a grant under this subpart shall be made on an authorized form. ’
: '(‘b) An individual authorized to act for the ai)plicant and to assu?ne on behalf of the
applicant the obligations imposed by the terms and eonditions of the grant, including the -
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regizlations of ‘this subpart, mus;c sign the application.
(¢) The application shall c_ontaiﬁ .
) \ A description, sAati‘sfactory to ‘the Secretary, of the project and how it will meet the
re‘quirernen’ts.of this subpart; |
"(2) - Abudget and justification of the amount of grant funds reqﬁested; ,
-(3) -. A description of the standafdé-énd qualiﬁcatiqns which will be réquired for all
personnel and for all facilities to be ﬁséd by the project; aﬁd ‘

(4') Such other pertinent information as.the Secretary may.require.-

. §59.5 What requirements must be met by a family planning proieci?

(8)  Each project supported under this part must:

(1)  Provide :é broad range of acceptable and effective medif:élly approved family
pianning methods (including natural family plannihg‘ methods).and services (including infertility
‘Ser\{ice"s and services for 'adolescent's). Ifan orgariization offers only a single méthod of family
| planning, it may participate as part of a project ag long as the entire project offers d broad range ’
of family planning serviées. |
v-‘(2) : I"ﬁ)vide servicés without subjecting indi.vidﬁals.tto any.coe.rcion to accept services
~orto employ or not to employ any pe;rtic;ular'methdds ‘of family planning.. Acceptance of
- -services must be solely. on a voluntary basis and may not be iﬁade a prefequisiteté eligibility for,

~~6r receipt éf, anjw other services, assistance from or pgrticipation in any other prégrafn of the

- applicant. 1/

1/Section 205 of Pub. L. 94-63 states: "Any (1) officer or employee of the United States, (2)
officer or employee of any State, political subdivision of a State, or any other entity, which
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3 | Provide services in a manner which protecis the digﬁity of the individual. |

(4)  Provide services witﬁout regard to religion, race, color, national ofigin,
handicapping céndition,vage, sex, number of preghancies, or marital status. |

() Not provide abortions as a method of fa;nily planning.

(6) Provide that priority in the provision of servif:es will be given to persons from
low-income families. |

(7)  Provide that no chﬁrge will bé made for services provided:to any persons from a

: 1ow—in§6m¢ family except to the éxtent that payfnent will be made by althird party '(including a
government agency) which is authorized to or is under legal obligation to pay this charge.

8) Providethat charges will be méde for services to persons other than those from
low-income families in accordance with a-schedule of discouhts based on ability to pay, except
that charges to persons from families whose annual incgrrie exceeds 250 percent of the levels sét
forth in the most recent Poverty' Guidelines issued pursuant to 42 U.S.C. 9902(2) will be made in
accordance with a schedﬁleof fees designed to recover the reasonable cost of providing serices.

9.  If a third f)arty (including a Government agency) is authorized or legally obligated

“to pay for services, all‘réaséhable efforts must be made to obtain the thirdv-partyv‘ payment without
application of any discouﬁts. Where the cost of services isto bg --reimbﬁrséd undér title XIX, XX,

or XXI of the Social Security Act, a written agreement with the title XIX, XX, or XXI agency 18

+ administers or supervises the administration of any program receiving Federal financial
assistance, or (3) person who receives, under any program receiving Federal assistance,
compensation for services, who coerces or endeavors to coerce any person to undergo an ’
-abortion or sterilization procedure by threatening such person with the loss of, or disqualification
for the receipt of, any benefit or service under a program receiving Federal financial assistance
shall be fined not more than $1,000 or imprisoned for not more than one year, or both."
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required.

: (10)(i) Provide that if an application relates to consolidation of service areas or health
resources or would otherwise affegt the operations of local or regional entities, the applicant rﬁust
document that these entities have been given, to the maximﬁm feasible éxtentg an opp‘oxu'tunity to
participate in the development of the applicatioh. Local and regionall. entities include exisﬁng or
pofential Subgréntees which have pr.eviously provided or propose to provide family planning
services to the area proposed to be served 'by the applicént.

(i)  Provide an opportux_iityvfor maximum participé'tion by existing c')rv'po.tential subgréntees in
the ongbing pdlicy decisionmaking of the project. |

(11) Provide for an Advisory Committee as required by §59.6.

(b) In addition to the requirgments of paragraph (a) of this section, each project must meet
each éf the following req}lirements unless the Secretary determineé .that the project haé
established good cause for its'omisSibn. Each project must: |

¢)) Provide for medical services related to family planning (including physician's
consult.étion, examination prescription, and contihuing supervision, laboratory examination,
-contraceptive supplies) and nécessary referral to other medicai facilitiés when 'rned@cglly
iﬁdicated, and provide 1;0r the effective ;isage Qf éQntraceptive devices.andA practices .

(2)  Provide for social services related to family planning, including counseling,
referral to and from other s.(pcial and medical services Vagevncies, and any ancillary services which
" may be necessary to facilitate clinic a_ttendance.
~(3)  Provide for iﬁformationai and edlicational progrz;ms designed to -

@) Achieve communit); understanding of the objectives of the program;
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(i)  Inform the community of thé availabilitSJ of ser.vices;d and
(ii)  Promote cdqﬁnued participation in the projecﬁ by perSons to whom fami!y
‘ planni;lg services may be beneficial, |

4 Provide for orientation and in-service training for all project personnel.

(5)  Provide services withqut the imposition of any durational residency requirement
or requirement tﬁat the.patient be referred ‘by a physician. A

(6) | Provide that family planning medical services will be performed under the
direction of a phySiciar; w1th special training or éxperience_in family plannin;g.

- (7)  Provide that ;ll services purchased for project participants will be authqrized by
. . : ,
the project director or his designee on the project staff.
| (8) - ‘Provide for coordinatioh and use of referral arrarigementls with other pro’viders' of
health care servic;es, local health and welfare departments, hospitals, voluntary égéncies, and
health services projécts suﬁported by other federal prograins.

(9)  Provide that if family planning seﬁices al;e providéd by contract or other similar
arrangements with.actual providers of services, services wilyl be provided in accordénce \xrith a -
plan ;vhich gstab]ishes ratés and method of payment for medical care. These payments must be

~made under agrcéments with a schedule of: ratesand;paymerit.proceduréé:maintaingd by the .
- grantee. The'grantee must be prepared to substantiate, that these rates are reasohable and
necessary. |

(1 6) Provide, td ?he maximum fe'asibie extent, an opportunity for pé.rticipation in the
devel;)pment, irﬁplementation, and evaluation of the project by persons broadly representative of
all signiﬁcaﬁt elements of thé population to be servéd, and by _othérs in the community
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knowledgeable about the community's needs for family planning services.
59.6 _ | Whit procedures apply to assu;e' the suitability of inférrﬁatidnai and edubational
material? |
| (a) A grént under this section may be made only upon assurance satisfactory to the
Secretary that the pl}'é)j ect shall provide fér fhe review and approval of informational and
. éducatiopal materials developed of made ax.failable under the project by an Advisory Committee
prior to their distribution, to assure that the,mateyials are suitable f;)r the popuiation or
comfnunity to which they are to be made availableA and the purgoses of title X of the Act. The
project shall not disseminate any such materials-which are not approved by the Advisory - .
Conimittée. | |
(b) - The Advisory Committee referred to in paragraph (a) of this section shall be
established as follows: o |
(1) = Size. The Committee shall consist of no fewer,than‘ﬁve but not r;noré than ning
: membefs, except that this provision may be waived by ?he Seéretary for g‘obd cauée shown.
(2) -~ Composition. The Committee shall include iﬁdividuals bfoadlj* repr_eséntatiVe (in
terms of demographic factors such as race, color, national origin; handicappéd‘ condition, sex,
.and age) of the population or community for which the materials are intended.
(3) - Function. In reviewing materials, the Advisory Committee shall:
(1)  Consider tihe educational and cultural backgrounds of individuals to whom the
mgte;ials arevaddressed;
(i1) | " Consider the standards of the population or community to be\ served with respect
to §i1ch materialé: |
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(i) " Review the content of the mateﬁal to assure that the infomdation is factually
corréct; |
(iv)  Determine whether fhe material is suitable for the population or cqmﬁlunity to
which is to be made available; gnd

(v)  Establish a written record of its determinations.

~

§597 ‘What criteria will the Department qf Healtﬁ and Human Services use to decide
i which family planning services projects to fuﬁd and in what mo@t?
(a) Within the limits of funds available for these purposeé, the Secretary may award
-grants for the establishment and operation of thqsc projects which will in the Department's
judgment best promote the purposés of seétion 1001 of thé Act, taking intoa’ccouhvt:
| €9) - The number»'of patients,'and,.in particular, the number of low-income patients to
‘ be served;
: (2) ' The extenf to \&:hich family planﬁing services are ﬁee@ed locally;
(3) The relative need of the épplicant;
4) The capacity of the.appliéant to make rapid and effective use of thé federal
_ assistance; |
' (5)» The adequacy of the applicant's facilities and staff;
"(6)  The relative availability of ﬁon—federal reséurces within the community to be
served and the degree to which those resources are co;nmitted to the pioject; and
(7). The degree to which the proj ect pléﬁ adequately provides for the ILeQuiremehts set
forth in these regulations.

(b) The Secretary shall determine the amount of any award on the basis of his
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estimate of the sum necessary for the performance of the project. No grant may be made for less
than 90 percent of the project's costs, as so estimated, unless the graqt is to be made for a project
which was supported, under section 1 Obl, fo.r less than 90 .f)ercent of its costs in fiscal year 1975.
In that case, the grant shall not be for less than the percentage of costs covered by the grant in
fiscal ﬁear 1§75.

(c)  No grant may be made for'an amount equal to 100 percent for the project's

estimated costs.

§59.8 __Howisa grant awarded?

(a) The notice of grant award specifies how long HHS ir.l,tends to support: the project
: without requiring the project to recompete{ for funds. This p)eriod,.»called the f)roject period, will
‘ usually be for three to five years. | |

- (b)  Generally the grant will initiallyvbe for one year and subsequent continuation
awards will also bé for one yeﬁr at e; time. A grantee must submit a\separate application to have
the support continued for each subsequent year. Decisions regarding continuation awards and
the funding level of such awards wili be made aftcr consideration of such factors as the gr;mtee's
prbgress and fnanaggment practices, gnd the availability.of funds. In.all cases; continuation
- awards require a determination by HHS that continued funding li‘s:in the best interest of the
govemmént. |

(é) Neither fhe approval of any applicatioii nor the award of any grant commits or

\ obligatéé the United States in any wayV to make any additional, éupplemental, continuaﬁon, or

other award with respect to any approved application or portion of an apﬁroved application.

859.9 For what purpose may grant funds be used? -
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Any fur;dé g;anted under this subpart shall be expended solely for the purpose for which
the funds Were granted in accordance with the appfqved application and budget, the regulations |
of this subpart, the terms and conditions of the awérd, and the aﬁplicable cost Aprinciples
‘ -. prescribed in 45 CFR Part 74 or Part 92, as applicable.

859, 1_0 ) What other HHS régulations amﬂv to grants under this subpart?

“ Attention‘is drawn to the following HHS Department-wide regulations which apply to
granfs under this subpart. These include: | |
37.CFR Part 401- Rights to inventions made by nonprofit organizations and smallk'business firms
| under government grants, contracts, and cooperative agreements N
42 CFR Part 50, Subpart D - Public Healthr Servic_e grar{t appeals pfocedure
45 CFR Part 16 - Procedures of the Departmental Grant Appeals Board.
45 CFR Part 74 -'Unifénn administrative requirements for awards and subawards to institutions . A
‘ ‘of higher education'; hospifals, other honproﬁt oféanizatiéns, and c}ommercial'
organizations; and éeftéin grants and agreements with states, local governments
and Indian tribal goveminen'ts |
45 CFR Part 80 - Nondiscrimination under programs -receiving"Féderzil assistance through the |
Department of Health and Human:Serviceé effectuayion 6f Title VI of the Civilz
Rights Act of 1964 |
» 45 CFR Pm 81 - Practice and procedure for hearings undér Part 80 of this Title |
45 CFR Part 84 - Nondiscrimination on the basis of handicap in programs and activities
receiving or benefitting from Federal ﬁnancial as‘s'istance
45 CFR Part 91 - Nondiécr‘iminatio'ny on the basis of age inHHS programs or activities re;ceiifing
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Federal financial assistance
45 CFR Part 92 - Uniform administratiye requirements for grants and cooperative agreements to

state and local governments : -

§59.11 Confidentiality. -
All information as to personal facts and circumstances obtained by the project staff about
individuals receiviné services must be held confidential and must not be disclosed without the
S,,.,..m»\d,
. - éq ' ‘ i 3
individual's consent, except as may be necessary to provide services to the patient or as required
* by law, with appropriate safeguards for confidentiality: Otherwise, information.may-be disclosed

only in' summary, statistical, or other form which does not identify particular individuals.

§59.12° Additional conditions.

The Secretary may, with respéct to any grant, impose additional conditions prior to or at
the time of any award, when in the Department's judgment these conditions are necessary to
assure or protect advancement of the approved program, the interests of public health, or the

proper use of grant funds.
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BILLING .CODE: 4160-M
DEPAi{TMENT_OF HEALTH AND HUMAN SERVICES
| . Office of fublic Health and Science
Provision of Abortion-Related Services in Farhily Planning Services Projects
AGENCY: Office of Population Affairs, OPHS, DHHS.
AéTION: Notice.
SUMMARY: This notice informs the public of the policies and interpretations relating to the
statutory requirement tﬁat no funds appropriated under Title X of the Public Héalth Service Act
be used in programs in which abortion is a method of family planning.
FOR FURTHER INFORMATION CONTACT: Denese O. Shervington, Office of Population

Affairs, (301) 594-4001.

SUPPLEMENTARY INFORMATION: On February 5, 1993, the Department of Health and '

- Human Services published in the Federal Register a noticé of proposed‘ rulemaking that proposed
to revise the regulatibns at 42 CFR Part 59, Subpart A. Subpart A éf qu; 59 sets forth thé
program requifements applicable’ to grantees under section 1001 of _the Public Health Service

. (PHS) Act, 42 U.S.C. 300, et seq. -The notice of proposed rulemaking proposed to revise that

~ subpart by readbpting the program regulations as they existéd };fior to February 2, i988. This
action would have ‘;he effect of revoking the regulations published on F ebruafy 2, 1988, |
commorﬂy known as the “Gag Rule,” which set forth stgndardsA fo.r the compliance by such

grantees with section 1008 of that Act, 42 U.S.C. 300a-6.
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The February 5, 1993 notice ;of proﬁosed n;lemaking also propésed to rei;’IStitute the pre- - -
' 1988 policies and interpretations rééarding compliance with section 1008; 5.8 “F R 7464. As
explained in the notice of proposed rulemaking; those policies and interpretati;)nls derived frqm '
previous opinions of the Department coﬁcemiﬁg section 1008. To promote more uséful public
comment in the rulemaking process, the 'Department subsequently made available a more'

detailed summary of the lei;ies and interpretatiops and reopeﬁed the public comxﬁent period.
58 FR 34042 (June 23, 1993). - |

A number of publiq cémments on the prior policies and interpretation's were obtained

-

' during the reopened comment peri;')d,‘ and the public comments received during both cofnment
periods were ggnerally focused on the prior po;icies and interpretations rather than on the
A proposed regulatory language. The Departmentvhas modiﬁed its prior interpretatioﬁs in several " '
particulars bésed in part ;)n the publié comment received.‘ These modifications, anvd the grounds
therefor, ére described in the preamble to the final rules published on this date in the rules vsection
of the Fede_ral Register. The policies and interpretations, as so modified, are set out in the
summary statemeﬁt below. The summary Eelow is also reorganized from the summary statement
made available for public cémment, for purposes of clériﬁcation. .

Accordingly, to provide guidance to grantees in order to promote uniform administration
of the program and facilitate grantee compliance with the policies and interpretations that ‘are
‘being reinstituted in conjunction with the final regulations adopted on this date, provideci below

is a summary of the program policies and interpretations that relate to section 1008 of the PHS

Act.




Program Policies Regarding the Title X National Family Planning' Program and the
Section 1008 Abortion Prohibition

Section 1008 of the Title X statute, 42 U.S.C. 300a-6, states: “None of the funds |
appropriéted under this title shall be ﬁsed in programs where abortion is a method of family
planning.” This prohibition applies not only to the performance of abortion by a Title X prbj ect,
but also to the conduct of certain abortion-reléted activities by the project. However, the
prohibition does not apply to all the activities of a Title X grantee, but only to those within the
Title X projéct;- This statement summarizes the Department policies and interpretations in
existence prie; to the im’po'sitionxof the i988 “Gag Rule” with regard to imblem‘entation of
section 1008, as modiﬁed following the rulemaking of 1993. N

| l General principles. In general, section 1008 pfohibits Title X progral;ls from engaging
in activities which promc;te or encourage abortion as a methoa of family planning. However, |
section 1008 does not proﬁibit the funding under Title X of éctivitieswhich have .(‘mly a
possibility of encouraging or prqmotirig abortion; rather, a more direct nexus is required. Th;a
general test is whether the immediate effect of thelactivity in question is to promote or encourage
the ﬁse of abortion as a m?thod of family p‘ianning. If the immediate effect of the activity in‘

vquestion is eésentially neutral, then it is not prohibited by the statute. Thus, a Title X project |
may not i)rovidg services that directly facilitate the use of abortion as a method of family
planniﬁg, such as providing transpoftation for an abortion, explaining and obtaining signed
abortion consent forms from élients intefested in abortions, negotiating a reduction in fees for an

abortion, and scheduling or arranging for the performance of an abortion, promoting or




advocating abortion within Title X program activities, or failing to preserve sufficient separation
between Title X program activities and abortion-related activities.
2. Abortion counseling and referral. According to the 1981 Title X Guidelines:
Pregnant women should be offered information and counseling - -
regarding their pregnancies. Those requesting information on .
options for the management of an unintended pregnancy are to be
given non-directive counseling on the following alternative courses

of action, and referral upon request:

o Prenatal care and delivery

) Infant care, foster care, or adoption“
0 Pregnancy termination. ‘

' There are limitations on what abortion counseling and referral is permissible @der the
statute: (a) a Title X project may not provide pregnaﬂcy counseling which promotes abortion or
encourages éerson§ to obtain abortion, althoug'h the project may provide patients with comjplgte
fa;:tual information about all.m‘edicalfoptions and the accompanyihg risks and.bengﬁts; (b)a
Title X project may provide a refeﬁal for abortion. A referral may include providing a patient -
with the name, acidress, telepﬁone numbé'r, and other relevant factual information (such as
whether the p_ro?ider accepts Medicaid, charges, etc.) about an abortion provider. The project
may not take further affirmative acti(.m (such as negotiating a fee reduction, making an
appointrﬁent, providing transportation) to secure abortion services for the'patient; and (c) where a
referral to émother provider who might perform an abortion is medically indicated because of the
patient’s condition or the condition of the fetus (such as where the woman’s life would Be
endéngered), such a referrél by a Titlé X project is not prohibited by section 1008 and is required

by 42 CFR 59.5(b)(1). The limitations on referrals do not apply in cases in which a referral is

made for medical indications.

o




3. Advocacy activities. A Title X project) may not promote or encourage the use of
abortion as a method of féuhily planning through advocacy activities such as proAviding speakers
to debate m oppoéition to anti-abortion speakers, bringing iegal action to liberalize statutes
relating to abortion, or producing ‘arfd/or showing films that encourage or promote a favorable
attitude toward abortion as a method of family planning. Films that préserit only“ neutral, factual

\ . o i . :
information about abortion are permissible. - A Title X project may be a dues paying parficipant
in-a national abortionv advocacy orgénization, so long as there are other legitimate program-
related reasons for th¢ afﬁliation (such as.access to certain information or data uséful fQ thé Title‘
X project). A Title X project may also d_iséuss abortién as a backup method of lfamil‘y planning |
in a discussion of relative risks of various methods of conﬁaception.

4. Separatiori, Non-Title X abortion activities must Be separate and distinct from Title X
project activities. Wﬁere a ‘grantee conducts abortion activities that are not part éf the Title X
projéct and would not be permissible if they were, the grantee must ensure that the Title X-
supported project is separate and distinguishable from those other activities. What must b:?
lqéked at is whether the abortion ¢1ement in a program of family planning servi‘ceS bulks so large
and is so intimately related to all aépects of the program as to ﬁake it difficult or impossible to
separate the eligible and non-g:ligible items of cost. . ‘

The Title X project is 'the set of activiﬁes thé grantee agreed to perform in th’e relevant
grant documents as a condition of receiving ‘TitEe X funds. A grant applic'ant may include both
| project and nonproject éctivities in its graﬁt application, and, so Iong as these are properly
distinguished from each other and prohibited activities are not reﬂecte;l in the amount of the t;)tal
approved bﬁdget, no problem is created. Separation of Tiﬂe X frém abortion activities does not
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require separate grantees or even a separate hegltﬁ facility, but séparate bookkeepiqg entries
alone will not satisfy the spirit of the law. Mere technical all§cation .of fixnds, attributing federal
dollars to non-abortion activitiés, is not a legally supbortable avoidance of section 1008.

Cértain kinds of shared facilities are permissible, so long as it is possible to distinguish

between the Title X supported activities and non-Title X abortion-related activities: (a) a

f common waiting room is permissible, as long as the costs are properly pro-rated; (b) common

staff is permissible, so long as salaries are properly allocated and all abortion related activities of

the staff members are performed in a program which is entirely separate from the Title X project;

~ a hospital offering abortions for family planning purposes and also housing a Title X project is

permissible, ‘as ‘long as the abortion activities are sufficiently sebarate from the Title X project;
and (d) maintenance of a single file system for abortion and family planning patients is
permissible; so long as costs are properly allocated.

g

Whether a violation of section 1008 has occurred is determined by Awhethér the prohibited

activity is part of the funded project, not by whether it has been paid for by federal or non-federal

funds. A grantee may demonstrate that prohibited abortion-related activities are not part of the

Title X project by various means, including counseling and service protocols, intake and referral

procedures, material review procedures, and other administrative procedures.

Dated: ou ;2,9—/ / "7“‘/7

Denese O. Shervmgton ,
Deputy Assistant Secretary for Populatlon Affairs
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HHS “Gag Rule” o ) -
‘ =g
" Background S . | 4;:%5 :

On December 28, 1999, HHS submitted for OMB review a final rule revoking the 1988 “gag
rule” along with revised guidance for Title X clinics.

T

The final 1988 “gag rule” interpreted the existing Title X statute as proh1b1tmﬂ Title X clinics
' from providing abortion counseling and referrals. The 1988 rule was never impleménted due to
court challenges. On January 22, 1993, President Clinton issued an Executive Memorandum
 directing HHS to issue a new interim final rule suspending the 1988 “gag rule.” The HHS final.
rule currently under review would revoke, rather than simply suspend, the 1988 “gag rule.”

The HHS rule is substantively identical to the rule in place prior to the 1988 “gag rule.” It is very
general (clinics must provide “a broad range of acceptable and effective medically approved
family methods"), but is further clarified in accompanying program guidance that allows for
disclosure of abortion-related information upon request and in a nondirective manner. The rule
permits clinics to provide referrals for abortion services, but prohibits addmonal actlon to secure
abortion services for a patient.

Status of OMB Review .
OMB staff have identified two issues with the,ﬁnaiyrule and guidelines:

Tssue I Inéarporation of Guidance Policy Into Rule

A large number of commients on both sides (including the American Civil Liberties Union
(ACLU), the American College of Obstetricians and Gynecologists, legal and public policy
research firms specializing in reproductive rights, and numerous Planned Parenthood Clinics)
recommended that HHS incorporate legislative and/or program guidance language into the rule.
Commenters argued that reliance on program guidance leads to less clear and effective policy.
For example, the Center for Repmductwe Law and Policy argued that reissuing the pre-1988 rule
would leave behind “a legacy of uncertainty and distrust for both providers and their clients.” Tn
its preamble discussion, HHS states that it resolved many of these issues by publishing the
program guidance for comment on June 23, 1993. Publication of this guidance, however, does

‘not address the fundamental issue of whether certain interpretations and policies should be .
expressed in the rule rather than agency guidance.

- Issue II: Improved Preamble Response to Comments

HHS has not responded to public comments on a variety of issues. These include incorporation
of the program guidance into the rule, conflict of interest concerns with self-referrals, policies
regarding dues payments to advocacy groups, and whether the rule addresses the Family
Executive Order. OMB staff believe these issues will receive significant public-attention and
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58 FR 51735: Monday, October4, 1993

EXECUTIVE ORDER #12866 REGULATORY PLANNING AND REVIEW
September 30, 1993

The American people deserve a regulatory system that works
for them, not against them: a regulatory system that protects
and improves their health, safety, environment, and well-being
and improves the performance of the economy without imposing
unacceptable or unreasonable costs on society; regulatory
policies that recognize that the private sector and private
markets are the best engine for economic growth; regulatory -
approaches that respect the role of State, local, and tribal
governments; and regulations that are effective, consistent,
sensible, and understandable. We do not have such a regulatory
system today.

With this Executive order, the Federal Government begins a
program to reform and make more efficient the regulatory process.
The objectives of this Executive order are to enhance planning
and coordination with respect to both new and existing
regulations; to reaffirm the primacy of Federal agencies in the
regulatory decision-making process; 1o restore the integrity and
legitimacy of regulatory review and oversiglit; and to make the

- process more accessible and open to the public. In pursuing
these objectives, the regulatory process shall be conducted so as
to meet applicable statutory requirements and with due regard to
the discretion that has been entrusted to the Federal agencies.

Accordingly, by the authority vested in e as President by
the Constitution and the laws of the Umted States of Amcnca it
is hereby ordercd as follows: :

Section 1. Statement of Regulatory Philosophy and R
Principles. (a) The Regulatory Philosophy - Fedcral agcncies o
- should promulgate only such regulations as are. required by law,
are necessary to interpret the law, or are made necessary by
compelling public need, such as material failures of private
markets to protect or improve the health and safety of the
public, the environment, or the well-being of the American ,
people. In deciding whether and how to regulate; agencies should
assess all costs and benefits of available regulatory
alternatives, including the alternative of not regulating. Costs
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impacts, and equity.

(6) Each agency shall assess both the costs and the
benefits of the intended regulation and, recognizing that some
costs and benefits are difficult to quantify, propose or adopt a
regulation only upon a reasoned determination that the benefits
of the mtended regulation justxfy its costs.

(7)" Each agchcy shall base its decismns on the best
reasonably obtainable scientific, technical, economic, and other
information concerning the need for, and consequences of, the
intended regulatzon

(8) Each agcncy-shall\identify and assess alterhative forms
of regulation and shall, to the extent feasible, specify ,
_performance objectives, rather than specifying the behavior. or
manner of compliance that regulated entities must adopt.

~ (9) Wherever feasible, agencies shall seek views of
appropriate State, local, and tribal officials before imposing
regulatory requirements that might significantly or uniquely
affect those governmental entities. Each agency shall assess the
effects of Federal regulations on State, local, and tribal
governments, including specifically the availability of resources
to carry out those mandates, and seek to minimize those burdens
that uniquely or significantly affect such governmental entities,
consistent with achieving regulatory objectives. In addition, as
appropriate, agencies shall seek to harmonize Federal regulatory
actions with related State, local, and tribal regulatory and
other governmental functions.

(10) Each agency shall avoid regulations that are
~ inconsistent, incompatible, or duplicative with its other
regulations or those of other Federal agencies.

(11) Each agency shall tailor its regulations to impose the
least burden on society, including individuals, businesses of
differing sizes, and other entities (including small communities
and governmental entities), consistent with obtaining the
regulatory objectives, taking into account, among other things,
and to the extent practxcabl e, the costs of cumulative
regulations. ‘ '

(12) Each agency shall draft its regulations to be simple '

and easy to understand, with the goal of minimizing the potential.

P.O3
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" Economic Advisers; (3) the Assistant to the President for

Economic Policy; (4) the Assistant to the President for Domestic

- Policy; (5) the Assistant to the President for National Security
Affairs; (6) the Assistant to the President for Science and
chhnology, (7) the Assistant to the President for Intergovcrmnemal Affairs; (8) the

Assistant to thie President and ,
Staff Secretary; (9) the Assistant to the President and Chief of
Staff 1o the Vice President; (10) the Assistant to the President ,
and Counsel to the President; (11) the Deputy Assistant to the

* President and Director of the White House Office on Environmental
Policy; and (12) the Administrator of OIRA, who also shall
coordinate communications relating to this Executive order among
the agencies, OMB, the other Advisors, and the Office of the Vlce
President. : '

~

(b) "Agency,” unless otherwise indicated, means any
authority of the Upited States that is an "agency” under
44 U.S.C. 3502(1), other than those considered to be mdependent
regulatory agencies, as defined in 44 U.8.C. 3502(10).

(¢) "Director” means the Director of OMB.

(d) "Regulation” or "rule" means an agency statement of
general applicability and fisture effect, which the agency intends
to have the force and effect of law, that 1s designed to
implement, interpret, or prescribe law or policy or to describe
the procedure or practice requirements of an agency. It does

. not, however, include:

\ (1) Regulations or rules issued inkaccordance with the
formal rulemaking provxs:ons of 5 U.S.C. 556, 557;

(2) Regulations or rules that pertain to a m1htary or
foreign affairs function of the United States, other than ~
~ procurement regulations and regulations mvolvmg the unport or
export of non—defense artlcles and services;

(3) Regulations or rules that are hmned to agency
orgamzatmn, management, or personiel matters; or

@) Any other category of regulatxons exempted by the -
Admzmstrator of OIRA.

(e) "Regulatory action" means any substantive action by an
agency (normally published in the Federal Register) that

.5
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~ minimum, a regulation identifier number, a brief summary of the
action, the legal authority for the action, any legal deadline
for the action, and the name and telephone number ofa
knowledgeable agency official. Agencies may incorporate the
information required undcr 5 U S.C. 602 and 4] U.S.C. 402 into
these agendas, :

(¢) The Regufatory Plan. For purposes of this subsection, .
the term "agency" or "agencies” shall also mclude those
considered to be independent regulatory agencies, as defined in
44 1U.S.C. 3502(10). (1) As part of the Unified Regulatory
Agenda, beginning in 1994, each agency shall prepare a Regulatory
Plan (Plan) of the most important significant regulatory actions
that the agency reasonably expects to issue in proposed or final
form in that fiscal year or thereafter. The Plan shallbe
approved personally by the agency head and shall contain at a
minimum: |

(A) A statement of the agency's regulatory objectives and
priorities and how they relate to the President's priorities;

(B) A summary of each planned significant regulatory action -
including, to the extent possible, alternatives to be considered
and preliminary estimates of the anticipated costs and benefits;

(©) A summary of the legal basis for each such action,
including whether any aspect of the actlon is required by statutc
or court order;

. (D) A statement of the need for each such action and, if
"applicable, how the action will reduce risks to public health,
safety, or the environment, as well as how the magnitude of the
risk addressed by the action relates to other risks within the
jurisdiction of the agency;

| (E)' The agency's schedule for action, including a staieinent :
of any apphcable statutmy or judicial deadhnes and

(F) The name, address and telephone number of a person the
public may contact for additional information about the planned
regulatory action. ‘

(2) Each agency shall forward its Plan to OIRA by June Ist
of each year.

ol
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regulatory techniques, (2) the methods, efficacy, and utility of
comparative risk assessment in regulatory decision-making, and

(3) the development of short forms and other streamlined
regulatory approaches for smali businesses and other entities).

The Working Group shall meet at least quarterly and may meetas a’
whole or in subgroups of agencies with an interest in particular
issues or subject areas. To inform its discussions, the Working
Group may commission analytical studies and reports by OIRA, the
Admmlstratwe Conference of the United. States, or any other

agency.

(&) Conferences. The Administrator of OIRA shall meet
quarterly with representatives of State, local, and tribal
governments to identify both existing and proposed regulations
that may uniquely or significantly affect those governmental
entities. The Administrator of OIRA shall also convene, from
time to time, conferences with representatives of businesses,
nongovernmental organizations, and the public 0 d1scuss
regulatory issues of common concem.

Sec. 5. Existing Regulatiohs- In order to reduce the
regulatory burden on the American people, their families, their
communities, their State, local, and tribal governments, and
their industries; to determine whether regulations promulgated by
the executive branch of the Federal Government have become
unjustified or unnecessary as a result of changed circumstances;
to confirm that regulations are both compatible with each other
and not duplicative or inappropriately burdensome in the
aggregate; to ensure that all regulations are consistent with the
President's priorities and the principles set forth in this
Executive order, within applicable law; and to otherwise improve -
the effectiveness of existing regulations: (a) Within 90 days
of the date of this Executive order, each agency shall submit to
OIRA a program, consistent with its resources and regulatory
priorities, under which the agency will periodically review its
existing significant regulations to determine whether any such
regulations should be modified or eliminated-so as to make the
agency's regulatory program more effective in‘achieving the

- regulatory objectives, Jess burdensome, or in greater alignment
with the President's priorities and the principles set forth in
. this Executive order. Any significant regulations selected for
~ review shall be included in the agency's annual Plan. The agency
shall also identify any legislative mandates that require the
agency to promulgate or continye to impose regulations that the
agency believes are unnecessary or outdated by reason of changed

-
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- (3) In addition to adhering to its own rules and procedures
and to the requirements of the Administrative Procedure Act, the
Reégulatory Flexibility Act, the Paperwork Reduction Act, and
other applicable law, each agency shall develop its regulatory
actions in a timely fashion and adhere to the following
procedures with res;:ect to a regulatory action:

' (A) Each agency shall provide OIRA at such nmcs and in
the manner specified by the Administrator of OIRA, with a list of

- its planned regulatory actions, indicating those which the agency
believes are significant regulatory actions within the meaning of
this Executive order. Absent a material change in the '
development of the planned regulatory action, these not

‘designated as significant will not be subject 1o review under .
this section unless, within 10 working days of receipt of the -

list, the Administrator of OIRA notifies the agency that OIRA bas
determined that a planned regulation is a significant regulatory
action within the meaning of this Executive order. The -

_ Administrator of OIRA may waive review of any planned regulatory
action designated by the agency as significant, in which case the
agency need not further comply with subsection (a)(B)(B) or
subsection (a)(3)(C) of this section. ,

(B) For cach matter identified as, or determined by the
Administrator of OIRA to be, a significant regulatory action, the
issuing agency shall provxde to OIRA:

(i) The tcxt of the draft regulatory action, together with
a reasonably detailed description of the need for the regulatory
action and an explanation of how the regulatory actxon will meet -
that heed; and’

(ii) An assessment of the potential costs and benefits of
the regulatory action, including an explanation of the manner in
which the regulatory action is consistent with a statutory
‘mandate and, to the extent permitted by law, promotes the
President's priorities and avoids undue interference with State,
local, and tribal governments in the exercise of their
governmental functions. ,

(C) For those matters identified as, or determined by the
Administrator of OIRA to be, a significant regulatory action
within the scope of section 3(f)(1), the agency shall also k
provide to OIRA the following additional information developed as -

(o
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in subsections (a)(3)(B) and (C);

(i1) Identify for the public, in a complete, clear, and
simple manner, the substantive changes between the draft
submitted to OIRA for review and the action subsequcmly
announced and :

(iit) Identify for the public those éhan‘ges in the
regulatory actjofl that were made at the suggestion or
recommendation of OIRA.

(F) All information provided to the public by the agency
shall be in plain, understandable language. °

(b) OIRA Responsibilities. The Adminstrator of OIRA shall
provide meaningful guidance and oversight so that each agency's
regulatory actions are consistent with apphcable law, the
President's priorities, and the principles set forth in this

- Executive order and do not conflict with the policies or actions
of another agency. OIRA shall, to the extent permitted by aw,
adhere to the following guxdclmes

(1) OIRA may review only actions identified by the agency
or by OIRA as significant regulatory actions under subsection
(2)(3)(A) of this section.

{2) OIRA shall waive review or notify the agency in writing
of the results of its review within the following time periods:

(A) For any notices of inquiry, advance notices of proposed
rulemaking, or other preliminary regulatory actions prior to a
Notice of Proposed Rulemaking, within 10 working days after the
date of submission of the draft action to OIRA;

(B) For all other regulatory actions, within 90 calendar
days after the date of submission of the inforiation set forth in
subsections (2)(3)(B) and (C) of this section;.unless OIRA has
previously reviewed this information and, since that review,
there has been no material change in the facts and circumstances
upon which the regulatory action is based, in which case, OIRA
shall complete its review within 45 days; and

(C) The review process rhay be extended (1) once by no more

than 30 calendar days upon the written approvat-of the Director
and (2) at the request of the agency head.

?/.
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(i) The status of all reguiatoiy actions, including if (and
if so, when and by whom) Vice Presidential and Presidential
consideration was requested; ‘

(ii) A notation of all written communications forwarded to
an issuing agency under subsection (b)(4)(B)(i1) of this section;
and ‘

(iii) The dafes and names of individuals involved in all.
substantive oral communications, including meetings and telephone
~ conversations, between OIRA personnel and any person not employed
by the executive branch of the Federal Government, and the
subject matter discussed during such communications.

(D) Afier the regulatory action has been published in the
-Federa] Register or otherwise 1ssued to the public, or after the
agency has announced its decision not to publish or issue the
regulatory action, OIRA shall make available to the public all
documents exchanged between OIRA and the agency during the review
by OIRA under this Secnon

(5) Al information provided to the public by OIRA shall be
in plain, understandable language.

Sec. 7. Resolution of Conflicts. To the extent permitted -
by law, disagreements or conflicts between or among agency heads
or between OMB and any agency that cannot be resolved by the . .
Administrator of OIRA shall be resolved by the President, or by ' ‘
the Vice President acting at the request of the President, with
the relevant agency head (and, as appropriate, other interested
government officials). Vice Presidential and Presidential -
“consideration of such disagreements may be initiated only by the
Director, by the head of the issuing agency, or by the head of an
agency that has a significant interest in the regulatory action
at issue. Such review will not be undertaken at the request of
* other persons, entities, or their agents.

Resolution of such conflicts shall be informed by
recommendations developed by the Vice President, after
consultation with the Advisors (and other executive branch
officials or personnel whose responsibilities to the President
include the subject matter at issue). The development of these
recommendations shall be concluded within 60 days after review
has been rcquested

z
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Jaw or equity by a party against the United States, its agencies
or instrumentalities, its officers or employees, or any other
person. '

Sec. 11. Revocations. Executive Orders Nos. 12291 and
12498; all amendments to those Executive orders; all guidelines
issued under those orders; and any exemptions from those orders
heretofore granted for any category of rule are revoked.

WILLIAM J. CLINTON

THE WHITE HOUSE,
September 30, 1993.

TOTRL P.18
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- . percent of all famlly planning agencies.? Each year, approximately 4.5 million women

~ very poor women who are single, have a child (or are pregnant) and meet other stringent

TITLE X: o

THE NATION'S CORNERSTONE FEDERAL FAMILY PLANNING PROGRAM

Enacted in 1970 with broad bipartisan support, Title X of the Public Health Service Act is
the only federal program exclusively dedicated to family planning and reproductive health
services. Title X has been the nation's cornerstone family planning program for more than
25 years, providing millions of women with services ranging from contraception to pap
smears and breast cancer screening. For many women, Title X clinics provide the only basic
health care that they receive. Publicly funded family planning services have helped reduce -
the rates of unintended pregnanc1es unintended births, and abortions. In addition, they have
been responsible for improving the quality of women's health and lives.! Yet, despite the
importance of federally funded family planning services to American women and the nation
as a whole, anti- chowe lawmakers have attacked the program consistently. Since gaining a
Congressmnal majority in the 1994 elections, anti-choice lawmakers in Congress have
repeatedly attempted to defund the program and restrict minors' access.2 Moreover, ‘
Congress has failed to provide adequate funding levels for Title X. Title X funding must
be increased without restrictions upon conﬁdentlahty in order to enhance women's
access to contraceptive and family planning services and to give women real chonces
over their reproductlve lives. .

L. TITLE X FAMILY PLANNING FUNDS PROVIDE WOMEN WITH ESSENTIAL
SERVICES.

The Title X program funds medical services éruciél to women's health, especially for
women who have no other access to such caré. For many women, Title X clinics may be
their first point of entry into the health care system thereby serving as a bridge to other
services.* : :

A. Title X Assists Millions of Women.
Title X funds provide millions of women -- régardless of age. income or marital status --
with family planning services each year. In 1994, Title X provided some funding for 60

obtain services in more than 4400 clinics receiving Title X funds.4

Most of the women obtaining Title X services are young and poor and have never given
birth. Approximately 80 percent of all clients served by publicly funded providers are under
age 30 and 57 percent have family income levels under the federal poverty level. For over .
eight in ten women receiving farmly plannmg services, a Title X clinic is thelr sole source
of services.2 3

Title X is partlculérly important in pr_oviding family: planning services to low-income
women who fail to qualify for Medicaid. Whereas Medicaid generally limits eligibility to

3/3/2000 9:17 AM
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- fees. In add1t1on eligibility for a minor seeking conﬁdent1al services is based on her own .

for adolescents). "8 The regulations further explain that these family planning projects "shall -

- individuals to determine freely the number and spacing of their children."2 The law

- and general health education'and counselmg 13

requirements,® Title X provides more women with access to services. Under Title X,
women with incomes not exceeding 100 percent of the poverty level must receive entirely
subsidized services; women with incomes 101-250 percent of poverty must be charged on a
sliding scale; and women with incomes over:250 percent of poverty must be charged full

income, not that of her parents.Z
B. Title X Provides Essentlal Services.

The Title X statutes and corresponding regulations prescribe a minimum standard of care
for reproductive health care. The statutes define qualifying family planning projects

broadly, as including "a broad range of accéptable and effective family planning methods
and services (including natural family planning methods, infertility services, and services

consist of the educational, comprehensive medical, and social services necessary to aid

prohibits Title X funds to be used for abortion.!? Furthermore, Title X funds support
practitioner training programs and research designed to enhance the quality of the family .
planning services provided.!! Flnally, the law mandates that acceptance of services must be
voluntary and not coerced.!2 =

Title X guidelines promote women's health as well. Under the guidelines, Title X clinics
must provide the following services: (1) pelvic exams and pap smear tests; (2) breast exams
and education regarding self-examination; (3) screening and treatment for sexually
transmitted diseases (STDs); (4) infertility screening; and (5) referrals to specialists. In
addition, the guidelines recommend that Title X-funded agencies should offer other health:
promot1on/dlsease prevention services such'as screening, immunization, nutr1t1on serv1ces

Title X clinics also prov1de teens with educational services, giving teens the tools they need
to make responsible choices about their sexual and reproductive lives. At Title X clinics,
teens receive counseling and information corncerning both abstinence and contraceptive
methods.}4 ,

C. Title X Ensures Confidential Services. j

Under Title X, all patients -- regardless of age -- must be ernsured confidentiality.l>

Although the law requires entities receiving Title X funds to encourage family participation
in teens' reproductive health decisions,!® family involvement can not be mandated. Citing
legislative intent and the clear statutory language encouraging -- not mandating -- parental
involvement, two federal courts of appeal in 1983 prohibited eriforcement of a regulatory .
attempt -- dubbed the "squeal rule" -- to requlre Title X clinics to notify parents when they
prescrlbed contracept1ves to minors.!Z

Title X clinics have therefore served as an 1nvaluable source of conﬁdent1al services for
teens. In fact, three in ten individuals rece1v1ng contraceptive services from publ1cly funded
family plannmg providers are under 20 years old.18

A bedrock principle of medical ethics, conﬁdent1al1ty is crucial to ensuring women's
reproductive health. Empirical stud1es confirm that when parental consent or notice is
mandated by law, thus breaching confidentiality, adolescents are likely to delay or avoid
seeking needed care, particularly in the ‘area of family planning. For example, 58 percent of
high school students surveyed in three public schools in central Massachusetts reported
having health concerns they would like to keep from their parents Approximately 25
percent of the students said they would forgo seeking certain types of medical treatment if
there were a possibility of disclosure to parents by physicians.”2 Another study of

I
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those minors would terminate their use of contraceptives. Thus, . . . [the law] would expose

- decisions, we believe that such involvement is best achieved by the efforts of physicians

~obtain care for sexually transmitted diseases without parental consent and many have legal

adolescents found that if confidential treatment for sexually transmitted diseases were
available, 50 percent of the adolescents would seek care. Only 15 percent reported that they
would seek medical treatment if parental consent or notice were requlred 20

Recognizing this link between confidential services and receipt of reproductlve health care,
courts have acknowledged the importance of confidential services for teenagers. In Planned
Parenthood Affiliates of California v. Van De Kamp, the California Court of Appeal found
that if "minors are unable to obtain reproductive health care on a confidential basis, without
their sexual conduct being reported to law enforcement for investigation, they will be
deterred from seeking such care." Additionally, the court noted that "[1]t is nearly
impossible to establish a professional, therapeutic relationship without a promise of
confidentiality which the professional can keep."2! A United States District Court, in
Planned Parenthood Association of Utah v. Matheson, prohibited a "blanket parental
notification requirement for minors seeking contraceptives. In doing so, the court
recognized that "minors seek contraceptives after becommg sexually active, not before
[and] . . . that a significant percentage of sexually-active minors would not cease their
sexual actmty if access to contraceptives is conditioned on parental notification. Instead,

sexually active minors to the health risks of early pregnancy and venereal disease."%2

Organized medicine in the United; States has reached a remarkable consensus that
contraceptive services should be available to adolescents on a confidential basis. In July
1998, the American Academy of Family Physicians (AAFP), the American Academy of
Pediatrics (AAP), the American College of Obstetricians and Gynecologists (ACOG),
the American Medical Women's Association (AMWA), the American Society for
Reproductive Medicine (ASRM), and the Socnety for Adolescent Medicine wrote a joint
letter to members of Congress opposing attempts to require.parental notification or consent
for adolescents to receive contraceptive services in clinics funded by Title X. The letter
states "[w]hile we applaud efforts to ensure that parents are involved in minor's health care

and their patients in a manner which respects the adolescent's right to confidential health
care. Forced parental involvement, in our view, will have a negative impact on the
physician-patient relationship, as well as have the unintended consequence of deterring
adolescents from seeking important health care services."% :

Joining the consensus of the United Natlons International Conference on Populatlon and
Development (ICPD) and the Fourth World Conference on Women (FWCW), the United
States recognized adolescents' rights to confidential sexual and reproductive health
information and services.4 Speelﬁcally, the ICPD Programme of Action states that sexual
and reproductive health services "must safeguard the rights of adolescents to privacy,
confidentiality, respect and informed consent, respecting cultural values and religious
beliefs. In this context, countries should, where appropriate, remove legal, regulatory and
social barriers to reproductive health information and care for adolescents. . . ."2 Similarly,
the FWCW Platform for Action directs countries to "[p]repare and disseminate accessible
information . . . designed to ensure that women and men, particularly young people, can
acquire knowledge about their health, especially 1nformat10n on sexuality and reproduction,
taking into account the rights of the child to access to information, privacy, confidentiality,
respect and informed consent."26 Thus, if thejUnited States required parental involvement in
Title X family plarming services, it would violate these international accords.

Moreover, virtually every state in the U S. has enacted leglslatlon to permit minors to

provisions ensuring confidential access to contraceptives. As of September 1997, 49 states
and the District of Columbia authorize minors to consent to the diagnosis and treatment of
sexually transmitted diseases, and legislatures in 23 states and the District of Columbia
have given minors the authority to consent to contraceptive services.2? Any attempt to
!
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eradicate Title X's guarantee of confidentiality would therefore trammel upon these
individual state confidentiality protections.

II. PUBLICLY FUNDED FAMILY PLANNING SERVICES IMPROVE WOMEN S
LIVES.

A. Access to Contraceptive Servnees Enhances the Quality of Life for Women and
their Families. -

Access to contraceptive services is central to:improving women's overall health and
reducing unintended pregnancy. The ability to determine whether and when to have
children is a key measure of women's autonomy. Moreover, as the U.S. Supreme Court
recognized in Planned Parenthood of Southeastern Pennsylvama v. Casey, "[t]he ability of
women to participate equally in the economic and social life of the Nation has been
facilitated by their ability to control their reproductive lives."2? Reducing the rate of
unintended pregnancy and enhancing reproductive health and rights therefore are essential
to promoting women's self-determination and ability to participate fully in society

Nearly 50 percent of a]l pregnancies in the U.S. are unintended 3 An estimated 31 million
women, or one-half of all women in the U.S. of reproductive age, are at risk for unintended
pregnancy. By decreasing the unintended pregnancy rate, access to contraceptive services
also improves the quality of life for both parents and their children.3!

"« Negative health outcomes are strongly -associated with unintended pregnancy. These
outcomes include: delayed or inadequate prenatal care; increased fetal exposure to
tobacco and alcohol; increased likelihood of low birth welght and death in the first
year of life; and hlgher risk of abuse and failure to receive sufficient resources for

, healthy development 2z ; :

. Umntended pregnancy is also linked to negative social outcomes for parents and
families, such as increased risk of the mother being physically abused, the dissolution
of the parents’ relationship, economic hardship, and a reduced likelihood that parents
will achieve their educational and career goals.33

Participation in publicly funded family planning services also positively affects women's
lives and helps ensure healthier babies.

« A national study found that family planning funds for 1982-1988 were linked to
20,000 fewer low birth weight births, 6 500 fewer infant deaths, and 5 500 fewer
neonatal deaths.? P

» Receipt of publicly funded family planning services increases the likelihood that a

- woman will receive adequate prenatal care if she does become pregnant. In one study,
family planning funding from 1982-1988 was associated with 106,900 fewer births
with no or late prenatal care. Meanwhile, a North Carolina study found that women
were more likely to initiate prenatal care early, to receive sufficient care throughout
pregnancy, and to participate in a.food supplement program and other maternity-care
services if they had used family planning services in the first two years prior to
becoming pregnant.33 : :

.o Title X funds are also vital to STD screenmg and treatment. Each year 15. 3 million
new cases of STDs occur in the U.S., including approximately four million new cases
among teenagers.2% In 1990, 40 percent of all visits to an individual Title X grantee
involved STD screening or treatment -- as compared to 10 percent of visits in 1980.37
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B. Publlcly Funded Famlly Plannmg Services Are Effective in Reducmg Unintended
Pregnancies, Unintended Births, and Abortions.

. Pubhcly funded contraceptive services annually prevent 1 3 million umntended \
pregnancies, which would result in 533,800 births and 632,300 abortions. Without
such services, the number of abortlonsaperformed each year in the U.S. therefore
would be approximately 40 percent hlgher 38

« Publicly funded contraceptive services have a partxcularly profound 1mpact on
adolescents. Without such publicly funded services, 385,800 additional teens would
become pregnant annually. The result would be 154,700 more births and 183,300
more abortions, increasing the yearly total of teen births by about 25 percent and the
number of abortions by about 58 percent.3?

C. Publicly Funded Contraceptive Services are Cost-Effective.

« Compared to no contraceptive use, use of contraceptives is extremely cost-effective.
Annually, 100 women having sexual lntercourse without contraceptlon will have 85
pregnancies. 3¢ : <

o Of the approximately 534,000 additional women who would give birth in the absence
of publicly funded services, approximately 338,000 additional women would be
eligible for pregnancy-related Medicaid coverage. About 80 percent of these women
would be eligible solely because of their pregnancy. Through state and federal
expenditures, the nation would spend an additional $1.2 billion for Medicaid each
year. Every government dollar spent on contraceptive services thus saves the public
approximately $3.00 in funds that otherwise would have been spent on
pregnancy-related and newborn care through Medicaid.4!

I1I. THE CURRENT FUNDING LEVELS FOR TITLE X ARE INADEQUATE.
A. In Constant Dollars, Title X Funding Has Decreased Over Time.

If Title X funding had increased at the rate of inflation from its FY 1980 funding level of
$162 million, it presently would be funded at approximately $500 million. Yet, Title X's
funding level for FY 1999 is less than half that amount -- $215 million. In fact, taking
inflation into account, Title X funding for contraceptive servmes in constant dollars
decreased by 61 percent between 1980 and 1998 43

B. Title X Clinics Face Increasing Costs s

While the level of public funding for family p]anning clinics declined, the number of
patients they served rose -- overburdening the system.2 Less than 30-percent of all women
potentially eligible for services in 1994 .were served by Title X clinics.43 Moreover, while
funding for Title X has decreased, the costs of providing certain services has risen, as has.
the number of patients needing certain services.4¢ ‘
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The notion that women should be able to choose freely from a broad range of contraceptive
chioices is inherent in the Title X regulations.*8 However, the increasing demand for
long-lasting contraceptive technologies such as Depo- Provera has made it difficult for Title
X clinics to accomplish this task. This contraceptive method is extremely effective, but has
very high up-front costs as compared to oral contraceptives.?? For example, 17 percent of
Title X patients now use Depo-Provera, a dfug whose increased use is credited as one of the
factors responsible for the decreased teen pregnancy rate. Yet, providing one woman with
Depo-Provera for a year is more expensive than providing three women with an annual-

- supply of oral contraceptives. Thus, clinics are hard-pressed to come up with the financial
resources to accommodate new Depo -Provera patients. This financial burden has made it
difficult for providers to offer their clients the full range of contraceptive services. The
rising costs of Pap smears and improved STD screening and detection techniques have
aggravated this burden, hindering clinics' ability to make routine, effective diagnostic
technologies available to all patients.3 ;

C. The Proposed Increase in Title X Funding is Necessary but Not Sufficient.

Recognizing the importance of increased funding for Title X, President Clinton's FY 2000
‘budget proposal requests $25 million for Title X over the current level.2! As First Lady
Hillary Rodham Clinton remarked at NARAL's 26th anniversary of Roe v. Wade luncheon,
"I think we can all agree that it is a tragedy when four in 10 pregnancies worldwide are
unplanned -- and half of them end.in abortion. Now if we want, really, to reduce those
numbers, we know we cannot achieve that goal by making abortion harder to get. We must
do it by standmg up for family planning here and around the world. And I am pleased to
announce that the President's budget request for FY 2000 does just that. He is asking for an
increase of $25 million in Title X Family Planning grants -- the largest increase in 15 years
.. ."32 However, even if the extra $25 million is appropriated, that level of funding still .
would not be eénough to meet all of the administration's objectives, including targeting
hard-to-reach populations such as males, substance abusers, and the homeless.33 '

1

IV. CONCLUSION. Do
Title X funding for family planning services has assisted miillions of women in obtaining

essential care. Research has proven Title X's effectiveness in reducing the number of
- unintended pregnancies, unintended births, and abortions. Only through adequate levels of
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funding, without restrictions on minors' access to conﬁdentlal services, can Title X's
benefits to women's hves and health contmue and expand.

* Although Tltle X cl1n1cs prlmarlly serve women, they provide services to male clients as
well.
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THE GAG RULE

‘The Republican "Contract With America" calls for a federal gag rule that would endanger

women's health and interfere with the doctor-patient relationship. The Personal
Responsibility Act would provide state block grants to be used for pregnancy prevention
programs and would impose a gag rule preventing participating women from obtaining
medical advice, counseling and information about abortion. The gag rule would endanger
women's health by denying them the complete and accurate information about their
reproductive choices that is routinely available to those who can afford private care. It
would also interfere with the doctor-patient relationship by requiring physicians to
compromise their best medical judgment as to what information or treatment is in the best
interest of their patient.

& Leading medical groups concerned with women's reproductive health,
including The American Medical Association and the American College of
Obstetricians and Gynecologists, oppose gag rules.

The new gag rule is stnkmgly similar to a counseling ban instituted during the Reagan/Bush
era, but never fully implemented, that would have prohibited medical professionals at Title
X clinics from counseling, advising or providing information about abortion and from
referring women to health care facilities that offered abortion counseling or services. Health

care providers would have been required to tell women who requested information about

abortion that "abortion is not an appropnate method of family. planmng, even when the -
pregnancy threatened the woman's life. ! ; .

'

o In 1991, a Harris poll found that 78 percent of Amerlcans thought that
Congress should pass a law to overturn the gag rule. -

@ Significant bi-partisan rnajorltles in both houses of Congress approved
legislation to overturn the gag rule, and twice these votes were vetoed by
Président Bush. President Clinton revoked the gag rule by execunve order on
January 22, 1993. ~

- Women need access to family planning services and information about all the options

available in order to make responsible decisions about their health. Reinstating a dangerous
"gag rule" policy would undermine women's health and censor the information health care
professionals may provide. . .

Copyright 1997, The National Abortion and Reproductive Rights Action League Foundation
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EXECUTIVE ORDERS

OnJ anuary 22, 1993 President Clinton issued five Executive Orders overturning anti-choice

initiatives of the two previous administrations. After the 1994 elections, several anti-choice
members of the new Congressional leadership stated their intent to pass legislation
nullifying these Executive Orders as soon as possible.! Reversal of these policies in the
104th Congress would be a serious setback for women's reproductive health, and would
inhibit important scientific research that has the potential to save lives.

.

The "Gag Rule”

Title X of the Public Health Service Act is the centerpiece of federal family planning efforts -
and since its inception in 1970 has specified that no federal funds appropriated for the
program could be used for the performance of abortions. The act placed no restrictions on
the ability of Title X clinics to provide abortion counseling or referrals. In 1988, President
Reagan's Department of Health and Human Services (HHS) issued the "gag rule"
prohibiting health care professionals at Title X clinics from counseling, advising or
providing information about abortion. The regulations prohibited Title X service providers
from referring women for abortion services, even when such information was specifically
requested. : i

- The "gag rule" was never fully 1mplemented due to a series of legal challenges. President
- Bush vetoed congressional attempts to overturn the "gag rule” in 1991 and 1992. His 1992

veto was overridden in the Senate, but was sustained by a small margin in the House. -
President Clinton overturned the "gag rule” by executive order during his first month in
office.

The "gag rule" resurfaced in the Republican "Contract With America." The Personal
Responsibility Act included in the Contract would create state block grants to be used for
preghancy prevention programs and would prevent women participating in such programs
from obtaining medical advice, counseling and information about abortion. Like its ‘
predecessor, this "gag rule" is dangerous for women, and also met with tremendous public
opposition. : : ” :

« Enforcement of the " gag rule” would endanger women's health by denymg them
complete and accurate medical information from thelr health care providers.

o The "gag rule" would 1nterfere with thg: doctorfpatlent relationship, and is opposed by.
mainstream medical groups including the American Medical Association and the
American College of Obstetricians and Gynecologists.

'RU 486 - Mifepristone

RU 486 (also known as mifepristone) is an effective non-surgical method of early abortion.
The drug was approved for use in France, England and Sweden following clinical trials
documenting its safety and effectiveness, and has been used by approximately 150,000
women in Europe. RU 486 also has potent1al value in the treatment of breast cancer, AIDS,
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“for the safety of users of the drug, but on political conSIderatlons having no place.in FDA

~ application for FDA approval of RU 486. The apphcanon was filed in March 1996. 3

‘Ban on the Performance of Privately Funded Abortions at Military Hospitals' .

; http://www.naral.org/publications/facts/execord.html
brain tumors, Cushing’s disease, diabetes and others.

Recognizing that mifepristone would expand‘ women's choices and make it more difficult to
target abortion clinics for violence and harassment, anti-choice forces have worked to deny
American women access to RU 486. In‘1989, the Bush Administration's FDA issued an
"import alert” which helped ensure the drug would be unavailable in the U.S. for research or
any other purposes. A United States District Court that examined a challenge to this import
alert concluded that, "the decision to ban the drug was based not from any bona fide concern

decisions on health and safety. 2

In January of 1993, President Clinton signed/an Executive Order directing the Department

of Health and Human Services to assess initiatives to promote the testing and licensing of'

mifepristone. In May of 1994, the French pharmaceutical company, Roussel Uclaff donated

the patent for mifepristone to the Population Council and cleared the way for clinical testing

in the U.S. From October 1994 to Septemberi 1995, the Population Council conducted
clinical trials involving 2,100 volunteers at 17 sites to collect data in support of an

Fetal Tissue Research

In March of 1988, the Reagan Administration imposed a temporary moratorium on federal
funding of fetal tissue transplantation research, pending the outcome of an exhaustive study
by the Human Fetal Tissue Transplantation’ Research Panel on ethical, legal and scientific,
research. After reviewing this report, the Advisory Committee to the Director.of the
National Institute of Health recommended that the moratorium be lifted. Despite the panel s
recommendation that the government resume funding, in November, 1989 the Secretary of
the Department of Health and Human Services extended the moratorium indefinitely. The
ban on federal funding for fetal tissue transplantation research severely restricted research .
that showed .enormous promise for developing treatments for men and women suffering
from a wide variety of medical conditions. Millions who suffer life-threatening diseases

including: Parkinson's disease;* Alzheimer's. d1sease ;5 Huntington's disease;6 AIDS;7 -

strokes 8 and; spinal cord mjurles9 may benefit directly from research mvolvmg fetal tissue
transplantatxon :

President Clinton overturned the fundmg ban on fetal tlssue research by Execunve Order in :
January of 1993. : :

In 1988, the Reagan Administration's Department of Defense (DOD) announced a new
policy prohibiting the performance of abortions at military facilities, even if paid for by the |,
patient and even if abortion services were not otherwise available - where a woman or her
husband were stationed. Abortion would be permitted only when the life of the woman
would be endangered by carrying the pregnancy to term. Prior to the new policy, a woman

in the military or a military dependent could obtam an abortion at a military facility if she
paid the costs of the procedure. : ,,
The Military Health Care Initiatives Ac; of 1992 which would have entitled military
personnel stationed outside the United States to-obtain reproductive health services
including abortion in military hospitals provided they paid the full cost reached final
passage in the House in October of 1992. It was pocket vetoed by President Bush on
October 31, 1992. , , o

{
1 3

President Clinton lifted the ban in January of 1993, permlttmg abortion services to be
provided at U.S. military hospitals if paid for with non—DOD funds. This Executive Order
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was overturned when HR 2126, the Defense Department's appropriations bill, was passed by
Congress and became law on December 4, 1995 without President Clinton's signature. The
bill imposes a ban on privately funded abortions at U.S. military facilities overseas except

. when the woman becomes pregnant as a result of rape or incest. On February 10, 1996,
President Clinton signed a DOD Authorization bill that also includes a provision that bans
privately funded abortions at overseas U.S. military facilities except in cases of rape or
incest. : :

AID Family Planning Grants/Mexico Cit'y%Policy

In 1985, the Reagan Admmlstratlon announced its new policy on the U.S. 1nternat10na1
family planmng program funded through the Agency for International Development. In
exchange for family planning aid, foreign nongovernmental organizations were prohibited |
from providing - with their non-U.S. funds - any information or services relating to abortion
even in countries where abortion was legal. This became known as the "Mexico City"
policy, named for the 1984 United Nations Conference on Population at which the Reagan

“-administration first announced it." This "international gag rule” seriously undermined
efforts to promote safe and effective family planning programs in foreign nations and
greatly limited the extent to which'the U.S. could support international family planning
programs. President Clinton overturned’ the Mexico City Policy by Executive Order in
January of 1993.

Ant1 choice leglslators in the 104th Congress have repeatedly attempted to pass legnslatlon
that would impose restrictive family planning policies similar to the Mexico City policy.
Although they have not succeeded, they were able to insert provisions in a continuing
budget resolution that had the effect of cutting spending on international family planning
programs by 85 percent. President Clinton signed, this bill into law on January 26, 1996. On
March 19, 1996, the Senate passed an omnibus appropriations bill that would allow the
President to restore most international family, planning funds.

v
f
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‘ On'January 22, 1993 President Clinton issued five Executive Orders overturning anti-choice

“‘;’NARAL

Pramoting Rnpmducfwa Chefccs

EXECUTIVE ORDERS

initiatives of the two previous administrations. After the 1994 elections, several anti-choice
members of the new Congressional leadership stated their intent to pass legislation
nullifying these Executive Orders as soon as possible.! Reversal of these policies in the
104th Congress would be a serious setback for women's reproductive health, and would
inhibit important scientific research that has the potential to save lives.

The "Gag Rule"

Title X of the Public Health Service Act is the centerpiece of federal family planning efforts
and since its inception.in 1970 has specified that no federal funds appropriated for the
program could be used for the performance of abortions. The act placed no restrictions on
the ability of Title X clinics to provide abortion counseling or referrals. In 1988, President -
Reagan's Department of Health and Human Services (HHS) issued the "gag rule"
prohibiting health care professionals at Title X clinics from counseling, advising or
providing information about abortion. The regulations prohibited Title X service providers
from referring ' women for abortion serwces, even when such 1nf0rmat10n was specifically
requested. - 3 , .

The "gag rule" was never fully implemented due to a series of legal challenges. President
Bush vetoed congressional attempts to overturn the "gag rule" in 1991 and 1992. His 1992
veto was overridden in the Senate, but was sustained by a small margin in the House.
President Clinton overturned the "gag rule" by executive order during his first month in
office. . -

The "gag rule" resurfaced in the Republican "Contract With America." The Personal
Responsibility Act included in the Contract would create state block grants to be used for
pregnancy prevention programs and would prevent women participating in such programs
from obtaining medical advice, counseling and information about abortion. Like its
predecessor, this "gag rule" is dangerous for women, and also met with tremendous public
opposition. S ;

« Enforcement of the gag rule" would endanger women's health by denying them

complete and accurate medical mformatlon from their health care prov1ders

o The "gag rule" would interfere with the doctor/patient relationship, and is opposed by
‘mainstream medical groups including the American Medical Association and the
American College of Obstetricians and Gynecologists. . :

RU 486 - Mifepristone ,
RU 486 (also known as mifepristone) is an éffective non-surgical method of early abortibn_
The drug was approved for use in France, England and Sweden following clinical trials
documenting its safety and effectiveness, and has been used by approximately 150,000
women in Eurcpe. RU 486 also has potentlalx value in the treatment of breast cancer, AIDS,

1
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brain tumors, Cushing's disease, diabetes and others.

. Recognizing that mifepristone would expand women's choices and make it more difficult to

target abortion clinics for violence and harassment, anti-choice forces have worked to deny
American women access to RU 486. In 1989, the Bush Administration's FDA issued an
"import alert" which helped ensure the drug would be unavailable in the U.S. for research or
any other purposes. A United States District Court that examined a challenge to this import
alert concluded that, "the decision to ban the drug was based not from any bona fide concern

~ for the safety of users of the drug, but on pohtlcal considerations having no place in FDA

decisions on health and safety. 2

In January of 1993, President Clinton signed an Execunve Order dlrectmg the Department
of Health and Human Services to assess initiatives to promote the testing and licensing of
mifepristone. In May-of 1994, the French pharmaceutical company, Roussel Uclaff donated
the patent for mifepristone to the Population Council and cleared the way for clinical testing.
in the U.S. From October 1994 to September 1995, the Population Council conducted
clinical trials involving 2,100 volunteers at 17 sites to collect data in support of an

application for F DA approval of RU 486 The application was filed in March 1996. 3
Fetal Tissue Research A

In March of 1988, the Reagan Administration imposed a temporary moratorium on federal
funding of fetal tissue transplantation research, pending the outcome of an exhaustive study
by the Human Fetal Tissue Transplantation Research Panel on ethical, legal and scientific
research. After reviewing this report, the Advisory Committee to the Director of the
National Institute of Health recommended that the moratorium be lifted. Despite the panel's
recommendation that the government resume funding, in November, 1989 the Secretary of
the Department of Health and Human Services extended the moratorium indefinitely. The
ban on federal funding for fetal tissue transplantation research severely restricted research
that showed enormous promise for developing treatments for men and women suffering
from a wide variety of medical conditions. Millions who suffer life-threatening‘diseases
including: Parkinson's disease;* Alzheimer's disease;> Huntington's disease;® AIDS;?
strokes 8 and; spinal cord injuries? may benef t dlrectly from research 1nvolvmg fetal tissue
transplantatmn ,

President Clinton overturned the funding ban on fetal tissue research by Executlve Order in
January of 1993. » i :

Ban on the Performénce of Privately Funded Abortions at Military Hospitals
In 1988, the Reagan Administration's Departinentj of Defense (DOD) announced a new

policy prohibiting the performance of abortions at military facilities, even if paid for by the
patient.and even if abortion services were not otherwise available where a woman or her

. husband were stationed. Abortion would be permxtted only when the life of the woman

would be endangered by carrying the pregnancy to term. Prior to the new policy, a woman
in the military or a military dependent could obtain an abortlon at a mlhtary facility if she
paid the costs of the procedure.

The Military Health Care Initiativés Act of 1992 which would have entitled military

personnel stationed outside the United States.to obtain reproductive health services
including abortion in military hospitals provided they paid the full cost reached final
passage in the House in October of 1992 It was pocket vetoed by President Bush on
October 31, 1992. : :

Presmﬁent Clinton lifted the ban in January of 1993, permitting ab(}rtlon services to be

- provided at U.S. military hospitals if paid for with 1non-DOD funds. This Executive Order

4
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was overturned when HR 2126, the Defense Department's appropriations bill, was passed by
Congress and became law on December 4, 1995 without President Clinton's signature. The
bill imposes a ban on privately funded abortlons at U.S. military facilities overseas except
when the woman becomes pregnant as a result of rape or incest. On February 10, 1996,
President Clinton signed a DOD Authorization bill that also includes a prcvision that bans
privately funded abortions at overseas U.S. m1htary facilities except in cases of rape or
incest.

AID Family Planning Grants/Mexico City?EPolicy ‘

In 1985, the Reagan Administration announced its new policy on the U.S. international
family planmng program funded through the Agency for International Development. In
exchange for family planning aid, foreign nongovernmental organizations were prohibited
from providing - with their non-U.S. funds - any information or services relating to abortion
even in countries where abortion was legal. This became known as the "Mexico City"
policy, named for the 1984 United Nations Conference on Population at which the Reagan
administration first announced it." This "international gag rule" seriously undermined
efforts to promote safe and efféctive family planning programs in foreign nations and
greatly limited the extent to which the U.S. could support international family planning
programs. President Clinton overturned the Mexico City Policy by Executive Order in
January of 1993. ‘ o

Anti-choice legislators-in the 104th Congress have repeatedly attempted to pass legislation. . .
that would impose restrictive family planning policies similar to the Mexico City policy.
Although they have not succeeded, they were able to insert provisions in a continuing

budget resolution that had the effect of cutting spending on international family planning
programs by 85 percent. President Clinton signed:this bill into law on January 26, 1996. On
March 19, 1996, the Senate passed an omnibus appropriations bill that would allow the
President to restore most international familyg planning funds.
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* planning program should assume functions historically performed by adoption agencies. At a time of

- American women (almost 30% of Title X clients), or one in eight women obtaining a pregnancy test

ON PUBLIC POLICY B
Volume 2, No. 5, October 1999

Family Planning and Adoptidnq
Promotion: New Proposals,
Long-Standing Issues

By Cynthla Dailard:

W1thm the last few months, a spate of bills has been mtroduced by long-standing opponents of famrly
planning programs with the aim of promoting adoption in Title X family planning clinics and other
federally funded health centers. Not surprisingly, these proposals are the source of significant concern
within the family planning community. Individually, and especially taken together, they raise '
fundamental questions about the nature of adoption counseling that appropriately should be provided to
pregnant women in government-funded programs and about the extent to which the nation's family

severe budget constraints, they also raise a serious question about the extent to which famﬂy planning
funds should be diverted for that purpose.  * .

Of more immediate concern, however, is the fact that two of the proposed measures are directly aimed at
denying women facing crisis pregnancies full information about their options--apparently on the basis of
the notion that the best way to promote adoption is to prevent family planning providers from discussing
abortion. One would revive the abortion "gag rule"'imposed by the Reagan and Bush administrations;
the other would go a step further to set up a program of direct federal subsidy to counseling
organizations on the condition that the pregnancy-options information they provide is incomplete.

The Ethics of Informed Consent

Established in 1970, Title X of the Public Health Service Act is the only federal program devoted solely
to the provision of family planning services to low-income women, teenagers and others in need of care.
As part of its mission to help low-income women avoid unintended pregnancy through high-quality
contraceptive care, Title X supports a wide range of reproductive health services, including pelvic and
breast examinations, Pap smears and screening and treatment for sexually transmitted diseases, as well
as pregnancy tests. Indeed each year Title X clinics provide pregnancy tests to almost 1.3 million

from a health care provider. With half of all pregnancies in this country unintended, many of the
pregnancies detected at Title X clinics are unplanned

Program gurdelmes that have been in place for almost two decades dlctate that when a woman at a Title.
X clinic faces an unintended pregnancy and requests information about her options, she must receive
information about a// her options in a nonjudgmental manner. While by law Title X funds may not be
used for abortion, the guidelines specrfy that a woman who requests information about her options must
receive "nondirective counselrng n "prenatal care and delivery; infant care, foster care, or adoption;
and pregnancy termination’ (emphasrs added). Once she decides how to proceed the counselor will
refer her for the services requested, which may include additional counselrng if so desired.

A
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_ Pregnancy counsehng does not--and should not--lnvolve advocacy of any one option. Rather, counselors

who work in family planning clinics are trained to provide short-term counseling designed to convey
basic, factual information about all of the alternatives, so that women can explore all of their options and
decide for themselves which is best for them, given their life circumstances, values and desires.
According to the Title X guidelines, nondirective counseling should "help clients resolve uncertainty,
ambivalence, and anxiety in relation to reproductive health and to enhance their capacity to arrive ata
decision that reflects their considered self-interest.”" Indeed, access to full information and freedom from.
coercion are cornerstones of the Title X program and fundamental to any 1 notlon of voluntarism. . :

The Title X standards for nondlrectlve counsehng are consistent with those promulgated by major
medical organizations such as the American College of Obstetricians and Gyneeologlsts They also are :
consistent with a fundamental principle of modern medical ethics known as "informed consent"--that
people can make an informed decision about medical care only after they have been given full -
information about their condition, the risks and benefits of proposed treatment and all possible
alternatives. Moreover, a health care provider who does not obtaln informed consent from a patrent may -
be liable for medlcal rnalpractlce e o

Reviving the Antiabortion Gag '

Abortion opponents, however, have long sought to prevent Title X provrders from dlscussmg abortion.
Indeed, the Reagan administration in 1987 promulgated regulations, quickly dubbed the "gag rule,” that
specrﬁcally barred counselors in Title X clinics.from discussing abortion as one of the alternatives
available to women:facing an unplanned prégnancy and from referring women to a provider of abortion
services--even when such information or referrals were directly requested. At the same time, counselors .
were requrred to grve all patrents referrals for prenatal care and. dehvery services.

. The gag rule was opposed by. 78 national organrzatrons 1nclud1ng the American Medical Association

and the American College of Obstetricians and Gynecologists, as well as 36 state health departments, on
the basis that it violated Title X providers' First Amendment right to free speech and interfered with the
doctor-patient relationship. The U.S. Supreme Court, however, rejected these arguments in 1991, when
it voted 5-4 in Rust v. Sullivan to uphold the regulanons as a permissible exercise of executive power.
‘When Congress passed legislation the following year to repeal the regulations, it fell 10 votes short of
the two-thirds vote necessary to override President Bush's veto. It was not until the Clinton
administration suspended the regulations in January 1993 that Trtle X providers were once again free to

. provide women with full information about all of therr optrons

While the Reagan administration took an overt approach to gaggrng Title X provrders some family
planning opponents are now proposing a different--albeit more stealthy--approach to achieve the same
end. The Adoption Awareness Act--introduced in July by Reps. Jim DeMint (R-SC) and Tom Bliley
(R-VA), chairman of the House committee charged with oversight of Title X--would redefine
nondirective counseling in a way that undermines the very meaning of the term. Instead of requiring
family planning providers to disclose all options available to family planning clients facing an
unintended pregnancy, the legislation explicitly. limits nondirective counselmg to information about -
"prenatal care and.delivery; infant care; foster.care; and adoption"--a list that echoes word-for-word the
deﬁmtron of nondirective counselmg contained in the Trtle X gurdehnes mmus any mention of abortion.

The Women and Chrldren S Resources Act 1ntroduced in September by Rep. Joseph Pitts
(R-PA)--known for his unsuccessful attempts two years running to entirely defund U.S. international

. family planning assistance--and Sen. Rick Santorum (R-PA), goes a step further. The bill would provide
* $85 million to the states for grants to pregnancy counseling centers as long as they do not provide any

counseling about or referrals for abortions. Moreover, funds for any services related to contmceptzon
would be expressly prohibited under thls alternatlves to abortron program,

Title X and Adoption ‘ : ’

The Reagan gag rule was motivated by the behef—-strll shared by many antiabortion, anti- famlly

planning advocates--that Title X clinics "promote" abortion by encouraging women to terminate ..
unplanned pregnancies and by either not providing:any counseling about adoption or not portrayrng that

voptron ina sufﬁcrently positive light. In response the Adoptlon Awareness Act even as it reimposes the

i
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' gag rule, would provide $7 million in federal funds:to a national adoptlon orgamzatxon for the Jpurpose of
training T;tle X and other federally supported health care providers in how to better "promote” adoption.

The extent to which counselors in Title X clinics need additional training in counseling around
adoption--and what the nature of that training should be--is questionable. Family planning providers

already are required to discuss-adoption in the course of routine nondirective counseling. Still, Frank
Bonati, president and chief executive officer of the Family Health Council of Western Pennsylvama the
only Title X grantee in the nation that also is a licensed adoption agency, suggests that family planning
counselors could benefit from training in adoption counseling. "Is there a need for family planning :
providers to be better versed in adoption? Certainly there is room, just as there is room for some family
planning providers to have a greater appreciation: of the nuances involved in delivering prenatal care and
abortion. Knowledge of adoption should certainly be part of a counselor's routine tool bag." But Bonati
rejects the notion that adoption should be emphasized any more than other options. "Should we be
training family planning providers in adoption any more than other options? No."

Moreover, experts in the field of adoption distinguish between what is appropriate for a family planning
provider to discuss in the course of nondirective counseling of a woman who has just had a positive
pregnancy test and the counseling about adoption that should be provided to a woman who has decided

to carry a pregnancy to term and is contemplating whether or not to choose adoption (see box). "An
'options counselor must provide the woman with enough information for her to make a rational, informed
decision about how to proceed with a pregnancy," explains Bonati. "Once she has made that ch01ce
family planning providers shouldn't be required to discuss adoption in any greater depth than if the
woman had selected abortion-or prenatal care with the intention of keeping the baby."” All of these cases
require referrals, Bonati asserts, to appropnate spec1ahsts who can discuss a potential course of action in
far greater detail. oo

The Federal Adoption Services Act, introduce‘d in July by Reps. Sue Myrick (R-NC) and Cliff Stearns
(R-FL), offers a much more direct approach to adoption promotion under Title X--and in doing so, it
‘raises the notion that family planning clinics ought to be providing fewer services related to
contraception and more services related to adoption. Authorizing no new funds for the program, it
specifically authorizes Title X funds to be diverted from the program's core historic mission of providing
high-quality contraceptive services to low-income Americans to the provision of adoption services. This
is proposed at a time when Title X providers face tremendous financial difficulties just in meeting
existing demand for contraceptlves among those msneed of subsidized services (7GR Vol. 2, No. 2,

April 1999). o

The immediate prospects for these bills are uncertain, but it is clear that they constitute a serious threat

to the future viability of federally funded family planning programs. Key principles should guide the
family planning community's response. First and foremost, adoption should not be promoted at the cost
of gagging doctors and violating principles of informed consent. Second, family planning providers do,
indeed, have a clear and vitally important role;to.play in providing high-quality counseling, including
counseling about adoption, to women facing unintended pregnancies--and they should be trained
accordingly. At the same time, any effort to require Title X providers to become experts on adoption and
to provide larger scale adopuon services, at a minimum, would requlre a substantial infusion of C
additional funding and resources, in order to ensure that the program's ability to fulfill its responsibilities
to the millions of low-income Americans in need of contraceptive care not be compromised. The latter
point is critical because, ultimately, the provision of high-quality family planning services must remain a
centerpiece of any serious national effort to reduce rates of unintended pregnancy and abortion.

An Adoption Professional Talks About Counselmg

In August, I spoke with Susan Badeau, a Kennedy Public Policy Fellow in-the office of Sen. Jay

- Rockefeller (D-WV). An adoption advocate and child welfare professional for 20 years, and an adoptive
parent herself, Badeau has worked extensively with birth famzlles foster famzlzes and adoptzve Sfamilies
as a counselor, trainer and program SUpervisor: --CD ‘ :

CD: There seems to be confusu)n over what exactly adoptlon counsehng entalls as well as who shou]d
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SB: It should be far more sophisticated and 1n-depth than anything offered when a woman first discovers

'respon31b1ht1es as a birth parent, as well as explore a variety of emotional and practical issues such as

- surface in new ways.

CD: What do you think is the approprlate role of famlly planning clinic personnel in the prov1510n of

‘SB Obvmusly, pregnancy-options counselors in famlly planning clinics must be equipped to provide

- a smple add-on.

provide it and when. So, first, is there a difference for you between the counseling around adoption that
should be provided to a woman in the context of pregnancy-options counseling and the counseling that
would be appropriate for a woman after she has dec1ded to carry a pregnancy to term? S

SB: There are 1mportant differences in both the amount and type of counseling that should be pr0v1ded
There are three basic, early messages that a woman:should receive about adoption when she has just
found out that she is pregnant and asks for information about her options. First, she needs to know that
adoption is an option for her--but that she doesn't need to make a final decision until after the baby is
born. Second, she needs to know that there are a range of adoption options--that she could opt for an
open adoptlon and be involved in the process of selecting and meeting the parents, and even maintain’
contact with the child, or she could opt for a closed adoption and have less-intimate, or even minimal,
involvement. Third, she must be told that the biological father will need to be identified, notified or
involved in the adoption process--the specifics will vary depending on state law. .

CD:. Should the counselor give her much informétibnkbéyond that?

SB: The counselor should be able to answer basic questions, but beyond that, the client should be
referred to an adoption agency. Remember, the point of talking about adoption at this point is so the
woman can factor that possibility into her decision about whether or not to carry her pregnancy to term.
You don't want to overload her with too much mformatlon ‘because she needs time to process the fact
that she's pregnant. : ‘ :

CD: What about the kind of counseling that should ‘be provided once a woman has dec1ded to carry her
pregnancy to term and is contemplatmg adoptlon? «

she is pregnant. In fact, a good adoption counselor should prov1de a woman considering adoption with at
least four lengthy counsehng sessions--often more. .

FlI'St the counselor must ensure that her chent is well-informed about both her rights and her

how the client handles loss and grief and the extent of her support system

The counselor should also help her client understand that there will be times when adoption-related
emotions are intensely felt and other times when they are more in the background--and that as she
reaches other milestones in her life, some of the feelmgs and issues associated w1th the adoptlon may

The counselor also needs to help the client exploré what she plans to do in her own life after the
adoption. And finally, the counselor and client need to explore how the adoption might affect her
relationship to others, such as the child's, b1ologlcal father or grandparents, her other children or her
friends. , :

adoptlon services, and what kind of trammg do they need?

high-quality, nondirective counseling to women facing an unintended pregnancy. That means they must
be sufficiently knowledgeable about adoption to provide the kind of information I described earlier, but
they also must have enough training to be comfortable speaking positively about that option--something
they must do in all conversations about adoption they have. As for the more extensive counseling that's
appropriate for women who have decided to carry their pregnancies to term, that to my mind should be .
handled by very highly trained personnel in a licensed adoption agency. And while there's no reason in
theory that a family planning clinic couldn't equip itself to provide full adoption services, the resources
required would be considerable. We're talking about a very different and specialized service set--not just
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SUMMARY: This norioé infonﬁs the public of the pdlioies arrd interpretations relatiog to the
: sratutory requirementithat.&no ﬁ;nds aporopriated;urlder Title"X of thoPublic vHeélthtSérv.icé-Act _
| Be used in progranrs in whlch aborti‘on io vay rnetho'd- of famiI}r piarming : |
FOR FURTHER INFORMATION CONTACT Denese O. Shervmgton Ofﬁce of Populatxon
 Affairs, (301) 594-4001 | | | o |
SUPPLEMENTARY INFORMATION: On"February 5, 1'9'93, the Departmoot of Health and
Hurnan Serviocs published in the F oderol \Re‘gi‘stor a rrotice of proposed rulomaking that proposed
to reviso the regulatiorio ‘a't 42 CFR Part 59, Sub;lrart A Subpa.rt‘iA of Part 59 seté-forth the -
program requrrements apphcable to grantees under section 1001 of the Public Health Service
(PHS) Act, 42 U.s.C. 300 _t_sgg_ The notlce of proposed rulemakmg proposed to revise that
subpart by readoptmg the program regulatrons as. they exxsted pnor to February 2, 1988. This
o actiorx wouid have the effect of revoking the ‘regulations publiohed on February 2, ‘19‘88,
coninronly known :athhe ‘_.‘Gag Rule,” which .s‘er forth érahdards 'for" the compliaooo by such

o grantees with section 1008 of that Act, 42 U.S.C. 300a-6.
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Tlle Felamaiy 5, 1993 notice of proposed mlemalelng“also proposed to reinstitute t_he pre- B
1988 policies and intet'.pretations‘ regarding eompliance with Seetioo lOOS. 58 FR 7464. As )
esplained. in the tlotl'ce‘of proposedvrulemaltiné; thosei 'policies;andl interpfetations'deri\?ed from
prev1ous opinions of the Department' concermng section 1008 To promote more useful pubhc

[ n O '
. .comment in the rulemakmg process the Department subsequently made available a more

ey thf* PATIIIM

- detalled summary of the pollmes and mterpretatlons and reopened the public comment perxod
58 FR 34042 (.lune 23, 1.993). =
o A number'}of publie commerlltsk on.the prior policies and_irlterpretatiOns were obtained
dunng the reopen'ed eomnmnt perlod, and-the public cOmments received during both.comment
- pei'iodswere generallyfoeused on the prior pol_icies. and interptetations’rather tha.n‘ on the. |
proposed.regulatory language. The Department has modified its prior interpretations in several
2 partieulats'based in part.on the publie commi:nt received. These modifications, and the grounds
therefor are vdescribed inthe pre'amble to the fﬁnal rules publlshed on thisdate inthe fules»sectionb
of the Federal Reglster The poheles and mterpretatlons, as so modlﬁed are set out in the
summary statement below The summary below is also reorgamzed from the summary ¢ statement |
made available for pubhc comment for purposes of clarlﬁcatlon |
Accordmgly, to prov1de guldance to grantees in order to promote .umforr‘n admlmstratlon \
of tlle program and facilitate grantee complianCe tafith the policiesand irlterpretations ‘that are \\ |
’kbemg remstltuted in conjunctlon w1th the final eegulatlons adopted on this date prov_l_d_ed below ‘

is a summary of the' program poltcles and mterpretatmns that relate to section 1008 of the PHS

T Act
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, Program Polrcres Regarding the Title X National Family Planning Prograrn and the
Sectron 1008 Abortion Prohibition :

Section 1008 of the Trtle X statute, 42 U.S. C 30()a 6 states: “None of the funds

‘:&z

NS ) -

‘ approprrated under this title shall be used in programs where abortron isa method of famrly
Pregnant - : : '
: plannrng te;ThlSrpI‘OhlblthIl applies not only to the performance of abortion by a Title X prOJcct
S e Tgptions for
but also tor therconduct of certain abortron-related activrtres by the project. However the
i wBgfrction, and ' .
B prohibmon does not apply to all the act1v1t1es of a Title X grantee but only to those wrthm the .
Title X project. ‘ This statement summarizes the Department policies and interpretations in

v existence priOr to the«impo'sit-ion of the 1‘988A“Gag Rulei’ With regard to implementation of . .
section 1008, as rnodrﬁed followmg the rulemakmg of 1993

1. General orrncmles In general, section' 1008 prohlbrts Tltle X programs from engaging

in activmes whrch promote or encourage abortron asa method of family planmng However
"sectron 1008 does not prohrblt the. fundrng under Trtle X of actrvmes whrch have only a
gpossibility of encouraging or promoting abortion; rather, a more direct nexus is required. The -
‘ . general test ie whetner the immediate effect of the activit'y”in question is to promote or encourage
T 'the use of abortion as a method of fa’mi] planmng If the 1mmed1ate effect of the activity in
questron is essentlally neutral then 1t is not prohrbrted by the statute. ;I'hus a Title X prOJect
may not provrde services that drrectly facrhtate the use. of abomon asa method of famrly |
‘upl‘anning, such as providing transportation for an abortio’n, e'xplain‘in'g and obtaining signed
R wabortron consent forms from chents mterested in abortrons negotratmg a reductron in fees for an

B abortlon and scheduhng or arrangmg for the performance of an abortion, promotmg or:
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‘advocating abortion within Title X progfam ‘acti'vities,A or failing to preserve sufficient separation .

”betweei{ Title X prograr'n' activities and abortion-related activities.

- 2 Abomon counselmg and referral Accordmg to the 1981 Title X Guldelmcs

sy al Pregnant‘women should be offered mformatlon and counsellng
regardmg their pregnancies. Those requesting information on
areas 8 MG S SAPLOF the management of an uninténded pregnancy are to be -
gwen non -directive counseling on the followmg altematlve courses
“’t“ ‘on.are Py eHEivn, and‘referral upon request: S

[

K '\ ¥ OLE%NZAl T Prenatal care and. dehvery
' o - ~ Infant care, foster care, or adoptien
o’ Ptegnancy tgrminatiqn. '
There are ]im'itations ‘'on what abot'tidri counseling “anti;téferral is pénnissible under the

statute:.i (a) a.Titlé X pi‘oject may \iiotprovide‘pregnant:y counseling vtfhich,prémotes abortion or
‘fencourages petsétts to obtain'abortion, atlthough the _prcijept may providgpatié:iits -witii complete

factual information ab(iut all medical 'option's-and the .ac‘companying risks~ai1d'~beneﬁts;,\;'(b), é
ci,hTitle X prt)j;ec;t may.p)r'o'vigie a ieferrial for abortion. A’rcferfal may Vinc‘hide prdviciing a‘patient .
L ~with the itame; address, t¢l¢p}ione numbet, and othet t"elevax"it factual ;inf(‘)‘rmatit)n' (su‘ch‘ as
<~~«-wilether the provider accepts Mgdicaid, cﬁarges, etc.) aEdut an aborti'on provitieif. The ptoject

~may not take further affirmative action (such as negotiating a fee reduction, making an

.appointment, prox;iding transpbrtation) to secure abortion services for the patient; and (c) wherea -

| =rcferreil to anothei' pro_vidt:r w_hq might perform an abortion is medicaliy 'indicated because of the
. «<patient’s condition or the ¢ortditi9n of the fetus (such as .wherc the' woman'’s life woiiid be
.g‘lnkdanéer‘cd), such a refexjrai by a Title X project is not prohibited by séction 1008 and is required
: by 42 CFﬁ »5’9.5(b)('1)‘. The liinitétion.; i:m réfert'als do-not -atapiy in cases. in 't‘ifhiéh areferral 1s

- made for medical indications.
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' 3. Advocacy actrvrtre A Trtle X pro;ect may not promote or encourage the use of
abortron as a method of farnrly plannmg through advocacy actrvrtres such as provrdmg speakers
- todebatein opposmon to anti- abomon speakers bnngmg legal actlon to hberalrze statutes

).l:?D&

Iatmg to abomon, or producmg and/or showmg ﬁlms that encourage or promote a favorable
amtude toward abortlon as,;a metqu of; famrl)f) plannrng <F 11ms that present only neutral factual
-smformatron abotrt ‘"%!?Qﬂl?ﬁ:?.rx?r?gﬁ?1??’3131%ts éﬁ‘rtle X pro‘ject may-be a‘dt_Jes paying partioipant :
vin-a national abortion advocacy?organgzcgﬁ ;50 long aé-there iare other legit'imate nro gram-
»related.reason’s for the affil'iatli‘on (snch as ac_cess'to certain information or data useful to the Title
“X project). A Tit]e,X:projec{'Iﬁayv also discoss abortion as ‘akhackup method of family planning
- in -a.diseus$i0n~'c5f re‘lfative.*riksks ‘of various meth‘ods;of contraceptron; .

4. Separation. Non-Title X abortion aoti‘yities. must 'he'separat_e and distinct from Title X
project activities:: Where a ‘grantee conducts abortron activitres that are not part of the Title X |
projectland'\aould not be permissible if ;hey were, the grantee must ensure that the Title X-
-supported project is separate and distinguishable from those other 'activ,ities.r ‘What must be
looked at is whether the abortion element in a program of family planning services bulks so large
and is so‘intimately 'related to all aspects of the‘orograrn as to make it dif,ﬁcultor‘irnpossible to

' separate the eiigibie and non-eligible items of coat. |

.The Trtle X pmJect 1s the set of actrvrtres the grantee agreed to perform in the relevant
o grant doouments as a condrtron of reoelvrng Trtle X ﬁmds A grant appllcant may include hoth
‘apro_‘lect and nonproject activities in 1ts grant app_hcatlon, and, so long as these are properly
Ttiistrnguished from’ each;‘o_ther and prohibited aotivitiea are not reﬂecteét in the amount of the totai
'aporoved Qodget,' nogprohiemv is ereateti:._,‘ Separation of Title X from abortion activities does not .'

-5 -




requrre separate grantees oreven a separate health faerhty, but separate bookkeepmg entries -

. alone will not satrsfy the spmt of the law Mere techmcal allocanon of funds attrlbutmg federal

dollars to non-abortton aetlvmes is. not a legally supportable avordance of sectron 1008

E Certarn kinds of shared facrhtres }are permrssrble 'S0 long as 1t is possrble to dlstlngursh
S .in ot e ,

between the Tltle X supported actlvrtres and non-Tltle X abortron—related acttvrtres (a) a
a .“s»,lxrula ‘

- common wartmg room is- perrmssrble“ as ‘long as th “costs are prOperly pro-rated (b) eormnon

o . staffis permlssrble so long as salanes are properly allocated and all abortron related act1v1t1es of SR

"v.\ e

the staff members are performed 1n a program wlneh 1s entrrely separate from the Trtle X prq]ect -

L ea hosprtal offenng abortrons for famrly plannmg purposes and also housmg a Tltle X prOJect is

perrmssrble, as: long as the abortton acttvmes are sufﬁcrently separate from the Tttle X project
and (d) mamtenanee of a srngle ﬁle system for abortlon and farmly planmng patlents is.
permrssrble, SO, long as costs are’ properly allocated. - | |

‘ Whether a vrolatton of sectron 1008 has oecurred 1s determmed hy whether the prohrhtted ;
actmty is part of the funded pro_1ect not by whether it has been patd for by federal or non—federal '
funds A grantee may demonstrate that prohlbtted abortlon-related acttvrtres are not part of the
Tttle X prolect by varrous means mcludmg counsellng and serv1ce protocols rntake and referral ‘

procedures, matenal revrew procedures and other adrnmrstrattve proeedures

Dated /t/uv’ ;LD—, f"/‘if o

Denese 0. Shervmgton o
Deputy Assmtant Secretary for Populatron Aﬁ'arrs R
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