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ALL FOSTER CARE PAYMENTS SHOULD RECEIVE 


.1 THE SAME INCOME TAX TREATMENT 


Present Law Results in Disparate Income Tax Treatment of Foster Care Payments

I Foster care providers are permitted to deduct payments for caring for foster individuals if detailed 

expense records are maintained to support such deductions. . ~\, 


I 

I However, in lieu of extensive record keeping, Section 131 of the Internal Revenue Code permits certain~ ')k~~ . 


foster care providers to exclude from taxable income payments they receive to care for foster individuals. ~I 

Who is eligible for this exclusion depends upon a complicated analysis of three factors: the age of the ('it}'-.:' 

foster care individual, the type of foster care placement entity and the source of the foster care payments. 

See attached chart. 0~:'1f"'""' 

I For children under 19 years old, Section 131 permits foster care providers to exclude payments from 
taxable income only when a State, a political subdivision thereof, or a charitable tax exempt placement 
agency places the individual and makes the foster care payments. •

I For adults age 19/xears and older, Section 131 permits foster care providers to exclude payments from 
taxable income only when a State or political subdivision thereof places the individual and makes the 

I foster care payments. 

S. 670 and H.R. 1194 Would Simplify the Treatment of Foster Care Payments 

I 
I S. 670 and H.R. 1194, both with the same content and simultaneously introduced by Senator Jeffords and 

Representative Lewis, respectively, would simplify the current rules for foster care payments. The bills 
would amend Section 131 to allow for the exclusion of foster care payments paid to families, regardless of 
the age of the foster care individual or whether the State or .political subdivision works with a private 

I 
agency to make the placement and payments. To .ensure appropriate oversight, the bills require the 
placement agency to be either licensed or certified by a State or political subdivision thereof. The legislation 
would be effective prospectively, for taxable years beginning after December 31, 1998. 

Foster Care Payments Should Receive Uniform Income Tax Treatment

I States and localities across the United States are increasingly relying on private agencies to arrange for 

. foster care services for children and adults. However, foster care providers are reluctant to accept. 


I placements and payments by such private agencies when current law requires the provider to include 


I 
such payments as taxable income and maintain extensive records to justify tax deductions. In contrast, if 
the foster care placements and payments are made by a State or political subdivision thereof, current law 
permits the provider to exclude such payments from taxable i.J1~ome. See Micorescu v. Commissioner, 

I 
T.C. Memo 1998-398. Many foster care providers are thus deterred by current tax law from using 
private placement agencies, thereby reducing the availability of care alternatives for individuals requiring 
assistance. No rational basis exists for the current disparate treatment of payments received by foster 
care providers. S. 670 and H.R. 1194 remedy the problem. 

I 

I Private Providers Supporting People with Disabilities 
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I 

I EXCLUDABILITY OF FOSTER CARE PAYMENTS FROM INCOME 

UNDER SECTION 131 AS CURRENTLY IN EFFECT 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

Placement Agency 

State or political subdivision 
State or political subdivision 
State or political subdivision 
State or political subdivision 

II State or political subdivision 
State or political subdivision 

Licensed 501(c)(3) 
Licensed 501(c)(3) 
Licensed 501 (c)(3) 
Licensed 501(c)(3) 
Licensed 501(c)(3) 
Licensed 501(c)(3) 

Not 501(c)(3) 
Not 501(c)(3) 
Not 501(c)(3) 
Not 501(c)(3) 

. Not 501(c)(3) 
Not 501(c)(3) 

Payor Age of Foster Payment 
Care Individual Excludable? 

State or political subdivision < 19 years Yes 
State or political subdivision ;;:: 19 years Yes 

501 (c)(3) < 19years Yes 
501 (c)(3) ;;:: 19 years No 

Not 501(c)(3) < 19 years No 
Not 501 (c)(3) ;;:: 19 years No 

State or political subdivision < 19 years ,Yes 
State or political subdivision ;;:: 19 years No 

501(c)(3) < 19 years Yes 
501(c)(3) ;;:: 19 years No 

Not 501(c)(3) < 19 years No 
Not 501(c)(3) ;;:: 19 years No 

State or political subdivision < 19 years No 
State or political subdivision . . ;;:: 19 years No 

50l(c)(3) < 19 years No 
501(c)(3) ;;:: 19 years No 

Not 501(c)(3) < 19 years .No 
Not 501(c)(3) ;;:: 19 years No 



I 
I BACKGROUND ON THE TAX TREATMENT OF 

PRIVATEL Y ARRANGED FOSTER CARE 

I 
Government entities across the United States are increasingly relying on private agencies to 
,arrange foster care services for children and adults. 

I 
Foster care providers bring children or adults into their own homes to live as family members. 
These foster homes have proven their efficacy when compared to institutional services and are a 

I growing choice not only of state and local governments, but also of individuals who benefit from 

I 
support in a home environment and of the families of such individuals. This type of residential 
alternative also adds to the available stock of community housing and expands the availability of 

I 
qualified, individuals who can provide support to both adults and children with disabilities. The 
private sector continues to play an important and growing role on behalf of many state and local 
governments by arranging for and supervising these homes. 

I 
Congress has recognized since 1983 that payments to foster care providers should receive 
special tax treatment. 

I 
In 1983, Congress first enacted Section 131 of the Internal Revenue Code to allow foster care 
providers to, exclude from taxable income payments reimbursing such providers for expenses 

I 
incurred to care for a foster child under 19 years old. The provision retroactively applied to 
taxable years beginning after December 31, 1978. Because the rule was limited to cover only 
payments which reimbursed particular foster care expenses, foster care providers still were 
required to maintain detailed records of such expenses in order to qualify for the exclusion. 

I In 1986, Congress again addressed the tax treatment of fost~r care payments. That year, Section 
131 was simplified in two ways. First, the exclusion of foster care payments from income now 
applied to amounts paid for the provision of foster care, rather than amounts. paid as 

I reimbursements for qualified foster care expenses. Accordingly, it was no longer necessary for 
providers to maintain detailed expense records to establish the extent to which payments 
represented reimbursements of actual expenses. Second, the exclusion of foster care payments 

I from income now applied to payments received for services provided to individuals age 19 years 
and older as long as a State (or political subdivision thereof) placed such individuals with the 
provider. Section 131, as amended in 1986, is currently in effect. 

I 
I 

Thus, under current law, payments 'to foster care providers for care of individuals of any age are 
uniformly excluded from the gross income of a foster family only when a State (or political 
subdivision thereof) both places the individual and makes the payments. Further, payments to 

I 
foster care providers who care for adults age 1'9 and older placed by an entity other than a State 
(or political subdivision thereof) are uniformly included in the provider's gross income -- even if 
such placements are made under a contract with a State (or political subdivision thereof). 

I 
Similarly, payments for the care of children under age 19 who are placed with the foster care 
provider by an organization other than a State, a political subdivision thereof, or a licensed, tax­
exempt charity are uniformly included in the provider's gross income. 

I 

I 




I 
I Current statutory language. discourages mucb-needed foster care providers from 

participating in foster care programs. 

I Under current law, foster care providers who receive payments that are not excludable under 
Section 131 are· pennitted to deduct payments for caring for foster individuals only if detailed 
expense records are maintained to support such deductions. As a result, otherwise-willing foster 

I care providers are discouraged from accepting individuals placed by a private agency because 
such providers would be forced to keep extensive records of every expense made for individuals 
in their care in order to lower their taxes. 

I 
Recent judicial decisions reinforce disparate tax treatment. 

I Payments received by an adult foster care provider (and a child foster care provider, unless a 

I 
. Section 501(c)(3) organization is involved) are deductible when a private entity places the 
individual with the provider and makes the payments to the provider only when the provider 
substantiates such deductions with detailed records of expenses. However, payments received by 

I 
I 

a foster care provider are excludable from taxable income when a State or political subdivision of 
a State places the individual with the provider and makes the payments directly to the provider. 
The statutory language of Section l31 creates i!lQgi~s in the tax treatment of the 
payments received by the foster care providers inasmuch as taxation results simply because 
placements are made by, and funding is transmitted through private entities. As a result, many 
cost-effective alternatives to institutional care are lost. . 

I The Tax Court, on November 10, 1998, held that an Oregon family providing foster care services 

I 
to adults in its home may not exclude from income payments received from the tax-exempt, 
charitable organization that placed such foster individuals with the family. Micorescu v. 
Commissioner, T.C. Memo 1998-398. The court reasoned that because the adult foster 

I 
individuals were placed with the family by a tax-exempt, charitable organization rather than by 
the State or an agency of the State, such individuals were not "qualified foster individuals" 
within the meaning of Section l31. . The court reached such conclusion even though the 
organization that placed the adults in the family's home both contracted with and received funds 
from the State of Oregon.

I S. 670 and H.R. 1194 would eliminate tbe illogical differences in tbe tax treatment of 
payments received by foster care providers.

I There is no logical basis for the disparate. treatment imposed on amounts paid for foster care 
placements arranged by private entities. Since State and local governments are increasingly 

I turning responsibility over to such private entities (~, for identifying and training foster care 
providers, placing individuals with foster care providers, transmitting State foster: care program 
funds, and supervising quality assurance) all such payments received by foster care providers 

I should be .treated the same, regardless of the age of the foster care individual or whether the State 
or political subdivision works with a private agency to make the placement and payments. 
F oster care has demonstrated its cost effectiveness; and in a time of increased scrutiny of the use 

I of public dollars, foster care should be encouraged. S. 670 and H.R. 1194 propose a muchneeded 

I 
simplification of this unnecessarily complex provision of the Internal Revenue Code, by treating 
all such foster care payments the same. 

I 




I 
I See Attachment f:. for excerpts from the Committee Reports that accompanied ~he enactment and 

later amendment of Section 131. 

See Attachment B for the text of Section 131. 


I See Attachment C for the text of S. 670. 

See Attachment D for Senator Jeffords's introductory statement in support of S. 670. 
See Attachment E for the text ofH.R. 1194.

I See Attachment F for Representative Lewis's introductory statement in support of H.R. 1194. 
See Attachment G for the text of Micorescu v. Commissioner, T.C. Memo 1998-398, the recent 
Tax Court decision examining the tax treatment of foster care payments. 

I See Attachment H for a State-by-State listing of the estimated number of foster care providers in 

I 

1996. 

See Attachment I for the text of testimony submitted to the House Committee on Ways & Means. 


I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 

I 




Attachment A 
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I 
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Committ. RepID"t Oft P.L 99·5 t4 (Tcur 
R.for", Act of 1986) 

I 
.02 ~%p/•••tIo••1",...,..••.- The bin modifift lhe> 

. t'xch.'" rOl' C'ft'tain rOi11f' ('1ft rrimbunof.1Mnts §O lhat 
,Itw nciusioa appliforf. to amounrs paid tOl' qualified rOillf' 
tar\". racher than amounl1 paid a mm~ts of 
quallf1ed fOltlf' ('1ft t'xpenses. As a resuh. l'ft'Cl"dk~i", 
to fttablhh the eoxtftll to wtIic'h J)lymentl rriml:lww

I particu_ rOillf' ('1ft npt'ftlft wiD not bIr Mft'I5iIII"J. 
-H... C•••itt_ Repert. 

I 
Tht conttftnlCe iiP'eement follows thit Houw bin in 

t'liminati.. the n!'qUirtmenl of dftailed recQl"dkft'l)i.. II 
a I.:onditton for obIainh. chit n.ctusion. This pro¥ision 
othll!l wile dOI!'I not "pard thIP typft 01 payments ~Itt'" 
rOl' the ndusiorL 

I 
I Aha. the conf~ IIII'ftmenc delftft tht CII'ftftlc,"w 

limitation that the exclu:.ion appIie with ~pect I. 
f.flf' eve only 01 ,;hildftn under .. 19, (HOWIf'Yft'. in 
the c.- 01 any fosalf' home in which tfwrt is a foo.llf' cant 

I 
recipient who .. attained 1ft 19. rosaif' caR' paymentt. 
includi,.. dHfkulty of ~ paymenl'J. .... not f"Itduda" 
to the ..tent ...... r.. mare thaft nve ~ 'mlf' cant· 
recipienC:l.) Tht cant"'"' intend that this ftlftWion of 
the ncbiaa to IIduI& loKar , .... it limited to CDI'I 01 
indlviduall who providt r",tlf' l"aft' within thtir. own 
horneIco adull1 who haw bftn plKf'd in tNtl' caR' by an

I aftIICY 01 the SCat. 01' poIitiC'ai ..ubdivWon IfwnooI ~f· 

I 
ically deimated .. ~.. rOl' "",'h functic.ln. 'Ow 
t'xciUliun dOl'J not apply to payrrwnb to optfttOl'" 01 
boan:t1nl hon'I who prov;dIr roam and t.n:I to aduh, 
who til" noI blotft placed in thlir t .. ttroullh tt. 
actions 01 a COWI"MIIPfttal ~~b6f f.. adult 
fO!»tlf' care. . 

1.lwM pro¥1sions an elfmlYe (OI' taub6f yHn""'.I ninI on 01' alter January 1. 1986.-Coaleft8Cll Co.­
l'Diu.. Repert. 

I 
I 
I 
I 
I 
I 
I 

Com",itt. RlpOft Oft P.L. 97·4173 (1983) 
.OJ H.... bill 

n.. Houw bm ftdudPs rrom thit mio-I intomr at a 
tOltlf' partftC amounts paid to mmburw thit tOllIf' ~. 
enc tOl' the ftpeftlit of tann, rOl' a tOtttlf' I:hild (undft' (hiP 
3JIiI' 01 19) in thit fOltIf' pamtt', honw and difflallty of 
caR' c-yment'l. 'This ncfusian. in ttw C"3.W of diffiC\llty of 
CW"4t c-ymenl'l. is ..vai~ with I"I"IPI'Ct to payl'Mnt\ rOl' 
ttw an 0( up to 10 chi ....... 

Oiffiadty 01 tar\" paynwnlS aft paylTM'ftt, that art' 
c:om~ far ptQ'¥'idI.. the additiooal ~.art' 01 a ftJOwo 
til' child whicft is. C't'quind by ra50II 0( a phY'icill.
meGbII. 01 emotionM hanctlnp with ~:t to wtUd, thiP 
State '- determined thal there j,j .. I'NI'td fll addit ional 
corDpematioa and which is ptO'Iidl'd in thr hume of ttw 
fO!»tlf' Pll!""t. 

In ardIr fOl' payments to be ex.cludibW. thit (",tet I:hild 
with rftCIIICI to whom paylMl\l~ aft made lnLr.\t hiP 
plactd by an atmCY 01 a Slate 01' pulitkal ..uhc:iiv;"'iun 
ttwftof. 01' by a Stat"'~. pri'lat ... lax~llempl 
11fftICY. 

1lIt provision applift to taubW )'C''''''' hnrinninlr ilftt'f' 
Oemnbfr 31. 197L 

Sea.............. 

Tht Smale U'III!I1ICImtar is \imi_ to ,hiP HOU!K' htU. 

with two ~tiora. Fine.. tht Stonare amrndmt'nl 1I'1l­

dudes only dltnculty 01 caR' paymmt, nnt rC'imbul"'o«'­
mt'fttt.. Sec-ondl the amtndnwnt t'forooI. nuc noquirt' prwatt' 

. chiidoplK1", ..~ift to be lk'm.cd by thl!' ~tatt'. 

Co................... 
n.' confft"l"ftCe ... ftmrnt (0110... ttw Hou.... hili. 

-Coafenftctl Co••it_ Rf"POft. 

http:functic.ln


Attachment B

I 
I Sec. 131. Certain foster care payments 

I 
(a) General rule 

Gross income shall not include amounts received by a foster care provider during the taxable year as 
qualified foster care payments. 

(b) Quali fied foster care payment defined 


I For purposes of this section-­

I 
( 1) In general 


The tenn "qualified foster care payment" means any amount-­

(A) which is paid by a State or political subdivision thereof or by a placement agency which is 
described in section 501(c)(3) and exempt from tax under section 501(a), and 

I (8) which is-­

I 
(i) paid to the foster care provider for caring for a qualified foster individual in the foster 

care provider's home, or . 

(ii) a difficulty of care payment. 

(2) Qualified foster individual 

I The tenn "qualified foster individual" means any individual who is living in a foster family home in 
which such individual was placed by-­

I (A) an agency of a State or political subdivision thereof, or 

I 
(8) in the case of an individual who has not attained age 19, an organization which is licensed by 

a State (or political subdivision thereof) as a placement agency and which is described in 
section 50 I (c )(3) and exempt from tax under section 501 (a). 

(3) Limitation based on number of individuals over the age of 18 

In the case of any foster home in which there is a qualified foster care individual who has attained 

I age 19, foster care payments (other than difficulty of care payments) for any period to which such 
payments relate shall not be excludable fro~ gross income under subsection (a) to the extent such 
payments are made for more than 5 such qualified foster individuals. 

I (c) Difficulty of care payments 

For purposes of this section-­

I (1) Difficulty of care payments 

The tenn "difficulty of care payments" means payments to individuals which are not described in 
subsection (b)(l)(B)(i), and which-­

I (A) are compensation for providing the additional care of a qualified foster individual which is-­

I 
(i) required by reason of a physical, mental, or emotional handicap of such individual with 

respect to which the State has detennined that there is a need for additional 
compensation, and 

(ii) provided in the home of the foster care provider, and 

I (8) are designated by the payor as compensation described in subparagraph (A). 

I 
(2) Limitation based on number of individuals 

In the case of any foster home, difficulty of care payments for any period to which such payments 
relate shall not be excludable from gross income under subsection (~) to the extent such payments 

. are made for more than-­

I 
 (A) 10 qualified foster individuals who have not attained age 19, and 


(8) 5 qualified foster individmils not described in subparagraph (A). 

I 



Attachment C

I 

I 


II 

I 
l06TH COXGRESS S 670 

1ST SE88IO:\ , .I 
I 	 To amend the Internal Revenue Code of 1986 to provide that the exclusion 

from gross income for foster care payments shall also apply to pa~lHents 
by qualifying placement agencies, and for other purposes. 

I 
I 	 IN THE SENATE OF THE UXITED STATES 

I 	 )L\RCH 19, 1999 . 

:\lr. JEFFORDS (for himself and )Ir. DODD) introduced the following bill; 
which was read t,,;'ice and referred to the Committee on Finance 

I 
I A. BILL 
I 	 To amend the Internal Revenue Code of 1986 to pI'mide 

I 
that the exclusion from gross income for foster care 

payments shall· also apply to payments by qmilif:ying 

placement agencies, and for other purposes. 

I 	 1 Be it enacted by the Senate and House of Representa­

2 tives of the United States ofAmerica in Congress assembled,I 
3 SECTION 1. EXCLUSION FOR FOSTER CARE PAYMENTS TO 

I 4 APPLY TO PAYMENTS BY QUALIFYING PLACE· 

5 MENT AGENcms. 

I 
I 6 (a) IN. GE~ERAL.-The mat~er preceding subpara­

7 graph (B) of section 131(b)(1) of the Internal Revenue 

I 

I 




5 

10 

15 

20 

25 

I 
I 2 

1 Code of 1986 (defining qualified foster care payment) IS 

I 2,' amended to read as follows: ' 

I 3 "(1) b: GEXERAL.-The term 'qualified foster 

4 care pa:rrnent' means any pa)ment made pursuant to 

I a, foster care program of a State or political subdi\i-

I 

6 sion th~reof-

I 7 "(~) which is paid by­

8 "(i) a State or political' subdivision 

I 

9 ,thereof, or 

I "(ii) a qualified foster care placement 

11 agency, and". 

12 (b) QUALIFIED FOSTER I~DIV1DUALS To I~CLCDE 

I 13 I:-':DIVIDI:ALS PLACED BY QI:ALIFYI;\;G PLACEJIE~T 

I 

14 'AGE~CIES.-Subparagraph (B) of section 131(b)(2) of'

I the Internal Revenue Code of 1986 (defining qualified f'os­

16 ter individual) is amended to read as follows: 

17 "(B) a qualified foster care placement 

·1 18 agency." 

19 (c) QUALIFIED FOSTER CARE PLACEJIE:\T AGE~CY
I 

DEFINED.-' Section 131(b) of the Internal Revenue Code 

I 21 of 1986 is amended by redesignating paragraph (3) as 

I 

22 paragraph (4) and byinserting after paragraph (2) the 

I 23 following: 

24 "(3) QI:ALIFIED FOSTER CARE PL.-\CEJIE~T 

AGExCY.-The term 'qualified foster care placement 

I 
-S 670 IS 

I 



I 
I 3 

1 agency' means any placement agency which is li-

I 2 censed or certified by a State or. political subdi,ision 

3 therepf to make foster care payments to prmiders of

I 
4 foster care." 

I 5 (d) EFFECTIYE DATE.-The. amendments made by 

6 this section shall apply to ta.xable years beginning after 

I 7 December 31,.1998. 

I o 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

·.s 670 IS 

I 



I 
Attachment D 

S3002 CONGRESSIONAL RECORD - SEN ATE March 19, 1999 

I Old the Federal Government account- and force the federal government to 
ble under the Nation's Federal water waive sovereign immunity when a 

t
aws. Today. states. local governments state brings an action under the Clean 

and the private sector must all comply Water Act. And the bill ensures that 
:wIth each and every Federal. State. any money that state receives as a re­

nd local water requirement. The Fed- suit of such an action is placed back 
ral Government does not. into programs that protect the envi­

I 
I
I

Although Congress included provi- ronment or defray the costs of environ­
sions requiring Federal facilities to mental protection or enforcement. 
comPlY with the Nation's water pollu- I believe it Is important that federal 
tion laws in 1972, the United States Su- agencies comply with the environ­
preme Court ruled that State govern- mental standards Congress mandates 
ments could not impose certain fines everyone else must comply. By pasSing 
and penalties against Federal agencies the legislation we are offering today. 
for violations of the Clean Water Act. we can restore a degree of certainty to 
While other legislation has forced the the American people and to our states 
Federal Government to comply with and localities that their federal gov­
other environmental statutes. Congress ernment is not exempt from protecting 
has not yet brought Federal faciUties the environment and that their federal 
into compUance with the requirements government is not above the law. That 
on the prevention and control of water Is why I am' proud to cosponsor this 
pollution. legislation. I look forward to working 

I 
This legislation. however. guarantees with Senators COVERDELL. DEWINE. and 

that the Federal Government is (1) held BREAUX over the coming weeks and 
to the same enforcement mechanisms months in bringing this matter before 

I 
under the Clean Water Act as private the full Senate for debate and a vote. 
entities, states, and localities; (2) com­
plies with aU of the Federal. State. and By Mr. JEFFORDS (for himself 
local requirements on the prevention and Mr. DODD): 
and control of water pollution; and (3) S. 670. A bill to amend the Internal 
is responsible for the payment of rea- Revenue Code of 1986 to provide that 
sonable service charges. the exclusion from gross income for 

The Clean Water Act celebrated its . foster care payments. shall also apply

I twenty-fifth anniversary two years to payments by qualifyhlg placement 
ago. As. a result. the entire nation has agencies. and for other purposes; to the 
benefitted from cleaner water. In the Commlttee on Finance. 
interests of fairness. the Federal Gov- TAX CODE LEGISLATION 

I ernment should not be granted immu- Mr. JEFFORDS. Mr. President. today 
nity from the Nation's clean water I am introducing a bill that will eHmi­
laws any longer. For the sake of fair- nate unnecessary distinctions drawn by 
ness. public safety and health. and en- the Internal Revenue Code in the tax 
vironmental protection. the Federal treatment of payments received by

I Government should be held to the same people who open their homes to care 
standards for water pollution preven- for foster children and adults. Cur­
tion and control as states. local gov- rently.. the law allows an exclusion 
ernments and the private sector. . from income for foster care payments 

Mr. GRAMS. Mr. President. I rise received by some providers. while de-

I today in support of the Federal FaciU- nying el1gib1l1ty for the exclusion to 
ties Clean Water Compliance Act of other providers. My bill expands the 
1999. I would like to thank Senator law's exclusion for foster care pay­
COVEROELL for bringing this important ments. By simplifying the tax treat-

I legislation forward again in the l06th ment of foster care payments. the bill 
Congress. w1ll remove the inequities and uncer­

Quite simply. this legislation would talnties inherent in the current tax 
force federal agencies to comply with treatment. 
the provisions of the Clean Water Act- Under current law. foster care pro-

I 


I something I believe most citizens as- viders are permitted to deduct expendi­

surne already takes place. Unfortu- tures incurred for the care of foster in­

nately. when Congress passed the Clean dividuals. Providers must maintain de­

Water Act in 1972. it left an out for fed- . tailed records to substantiate these de­

eral agency compliance with the law by ductions. In· lieu of this detailed record


I allowing them to claim "sovereign iln- keeping. section 131 of the Internal 

munity" for protection against state Revenue· Code allows certain foster 

actions or fines. So when federal agen- care providers to exclude from income 

cies are not complying with provisions the payments they receive for pro­

of the Clean Water Act, they can state viding foster care. Eligibility for this 

in court that they are above the law. exclusion depends lipon a complicated 


I 

I have always believed that the gov- analysis of three factors: the age of the 


ernment must live under the lsame person in foster care; the type of foster 

rules that it forces everyone else to care placement agency; and the source 

live under. Any government which at- of the foster care payments. For chil ­

tempts to subvert the law or hide from dren under age 19 in foster care. section 


I 

responsibility by claiming "sovereign 131 permits providers to exclude pay­

immunity" from environmental pro- ments when a State (or one of its polito. 

tection requirements, is a government ical subdivisions) or a charitable tax­

that is above the people it serves. rath- exempt placement agency places the 

er than a servant of the people. This individual in foster care and makes the 
legislation would reverse that trend. foster care payments. For persons age 

I 


19 and older, section 131 permits pro­
viders to exclude foster care payments 
only when a State (or one of its polit­
ical subdivisions) places the indiVidual 
and makes the payments. 

This bill will simplify these anachro­
nistic tax rules by expanding the tax 
code's exclusion to include foster care 
payments for all persons in foster care. 
regardless of age. The exclUSion will 
also be available when the foster care 
placement is made by a private foster 
care placement agency and even when 
foster care payments are received 
thruugh a 'private foster care place­
ment agency. rather than directly from 
a State (or one of its political subdivi­
sions). To ensure appropriate over­
sight. the bill requires that the place­
ment agency be either licensed by. or 
certified by. a State or a POlitical sub­
division thereof. 

A qualified foster care payment 
under this b1l1 must be made pursuant 
to a foster care program of a State or 
a political subdivision thereof. My in­
tention is for this b1ll to cover the wide 
variety of foster care programs devel­
oped by States, some of which are part 
of larger State programs designed to 
provide a variety of home- and commu­
nity-based services to individuals. 
These foster care programs place chil­
dren-and in some cases adults-in 
homes of unrelated farntlles who pro­
vide foster care on a full-time basis. 
Farntlies providing foster care give 
those in their care the daily support 
and supervision typically given to a 
family member. Like traditional fami­
lies. foster care providers ensure that 
foster children or adults have a. healthy 
physical environment. get routine and 
emergency medical care, are ade­
Quately clothed and fed. and have satiS­
fying leisure activities. Foster families 
provide those under their care with.ln­
tellectual stimulation and emotional 
support that is all too often lacking in 
institutional or large congrega.te set­
tings.

In some States. the State itself (or a 
political subdivision) administers both 
child and adult foster care programs. 
Many States. however; are increasingly 
entrusting administration of these pro­
grams to private placement agencies. 
approved through licensing or certifi ­
cation procedures. or government-des­
ignated intermediary tax-exempt orga­
nizatiOns. Through the approval proc­
ess. private placement agencies are ac­
countable for their use of funds and for 
the quality of services they provide. 
The bill is intended to cover both those 
governmental foster care programs 
funded solely by State or political sub­
division monies, and-especially in the 
case of adult foster care-programs 
fUnded by the federal government, 
typically through a State's Medicaid 
Home and Community-Based Waiver 
program approved by the federal gov­
ernment under 42 U.S.C. section 
1396n(c). 

While foster care for children has 
been in existence for decades, foster 
care for adults is a more recent phe­
nomenon. Sometimes referred to as 

http:congrega.te
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"host homes" or "developmental 
homes," adult foster care facilities 
have proven to be an effective alter­
native to institutional care for adults 
with disabilities. My home State of 
Vermont has been at the forefront of 
efforts to develop individualized al~er­
natives to institutional care. In 1993, 
Vermont closed the state institution 
for people with developmental disabil­
ities, Vermont has chosen to rely on 
foster fam1l1es, so that people with de­
velopmental disabilities can Uve in 
homes and participate in the regular 
routines of life that most of us take for 
granted. The foster care model has pro­
vided people with disabilities a cost-ef­
fective opportunity for successful Uves 
in communities. with valued relation­
ships with their foster famiUes that 
have developed over time. 

Vermont authorizes loca.l develop­
mental service providers to act as 
placement agencies and to contract 
with families willing to provide foster 
care in their homes. The tax law's dis­
parate tax treatment of foster care 
payments impedes these types of ar­
rangements. Persons providing foster 
care for individuals placed in their 
homes by the government can exclude 
foster care payments from income. For 
providers receiving payments from pri­
vate agencies. however, the exclusion 
is not available (unless the individual 
in foster care is under age 19 and the 
placement agency Is a nonprofit orga­
nization). Because of the complexity of 
current law. providers often receive 
conflicting advice from tax profes­
sionals regarding the proper tax treat­
ment of foster care payments they re­
ceive. In addition. these rules discour­
age willing families from providing fos­
ter care In their homes to persons 
placed by private placement agencies, 
thus reduCing the avaUabiUty of care 
alternatives. 

Mr. PreSident, this bill will advance 
the development of family-based foster 
care services. a highly valued alter­
native to institutionalization. I urge 
my colleagues to support it. 
• Mr. DODD. Mr. President. 1 am 
pleased to again introduce with my col­
league, Senator JEFFORDS, a critically 
important piece of legislation that will 
ensure fair treatment for individuals 
and families who provide 'invaluable 
care to foster children and adults. 

Foster care providers are currently 
permitted to deduct expenditures made 
while caring for foster individuals if 
detailed expense records are main­
tained to support such deductions. 
However. section 131 of the Internal 
Revenue Code permits certain foster 
care providers to exclude, from taxable 
income. payments they receive to care 
for foster indi viduals. Who specifica.lly 
is available for this exclusion depends 
upon a complicated analysis of three 
factors: the age of the individual re­
ceiving foster care services. the type of 
foster care placement agency. and the 
source of the foster care payments. 

Section 131 permits foster care pro­
viders to· exclude payments from tax­

able income only when a state. or one 
of its political divisions. or a chari­
table tax exempt placement agency 
places the individual and makes the 
foster care payments for children less 
than 19 years of age. However. for 
adults over the age of 19. section 131 
permi ts foster care providers to ex­
clude payments from taxable income 
only when a state. or one of Its divi'­
sions. places the individual and pro­
vides the foster care payments. 

Mr. President. I believe we. must 
move to eliminate the inequities and 
needless complexities of the current 
system. Because states and localities 
across the country are increasingly re­
lying on private agencies to arrange for 
foster care services for both children 
and adults. this inequity w1ll only be­
come more apparent. Presently. some 
foster care providers are understand­
ably reluctant to contract with private 
placement agencies because current· 
law requires such providers to include 
foster care payments as taxable in­
come. In contrast. current law permits 
providers who care for foster individ­
uals placed in their homes by govern­
ment agencies to exclude such pay­
ments from taxable income. Current 
law, therefore. discourages families 
from providing foster care on behalf of 
private placement agencies. thereby re­
ducing badly-needed foster care oppor­
tunities for individuals requiring as­
sistance. 

The b1l1 Senator JEFFORDS and 1 in­
troduce today w11l greatly slmp11fy the 
outdated tax rules applicable to foster 
care payments. Under our proposed leg­
islation, foster care providers would be 
able to avoid onerous record keeping 
by excluding from income any foster 
care payment received regardless of 
the age of the individual receiving fos­
ter care services. the type of agency 
that placed the individual. or the 
source of foster care payments. To en­
sure appropriate oversight, this bill 
will require the placement agency to 
be licensed either by. or under contract 
with, a state or one of its politica.l divi­
Sions. 

Mr. President, this legislation ac­
complishes what current law does not­
consistent and fair treatment of fami­

. lies and individuals who open their 
homes and their hearts to foster chil­
dren and adults. While this modest pro­
posal was unfortunately not adopted in 
the last Congress. It is my hope that 
foster parents may soon realize equi­
table treatment with the passage of 
this important legislation.• 

By Mr. LEAHY: 
S. 671. A bill to amend the Trade­

mark Act of 1948 to provide for the reg­
istration and protection of trademarks 
used in commerce. in order to carry 
out provisions of certain international 
conventions, and for other purposes; to 
the Committee on the Judiciary. 

MADRID PROTOCOL IMPLEMENTAnoN ACT 
Mr. LEAHY. Mr. President, I am 

pleased to introduce implementing leg­
islation for the Protocol Relating to 

the Madrid Agreement Concerning the 
Int!lrnatlonal Registration of Marks 
(Protocol). Last Congress. I introduced 
an identical bill. S. 2191 which unfortu­
nately the Senate did not consider. 

This bill is part of my ongOing effort' 
to update American intellectual prop­
erty law to ensure that it serves to ad­
vance and protect American interests 
both here and abroad. The Protocol 
would help American bUSinesses. and 
espeCially small- and medium-sized 
companies. protect their trademarks as 
they expand into international mar­
kets. Specifically. this legislation will 
conform American trademark applica­
tion procedures to the terms of the 
Protocol in anticipation of the U.S.'s 
eventual ratification of the treaty. 
Ratification by the United States of 
this treaty would help create a "one 
stop" international trademark reg­
istration process. which would be an 
enormous benefit for American busi­
nesses. This b1l1 is one of many meas­
ures I have introduced and supported 
over the past few years to ensure that 
American trademark holders receive 
strong protection in today's world of 
changing technology and complex 
international markets. 

When I introduced this legislation 
last year, 1 also cosponsored S. 2193. 
legislation to implement the Trade­
mark Law Treaty. S. 2193 Simplified 
trademark registration requirements 
around the world by establishing a list 
of ma.ximum requirements which Trea­
ty member countries can impose on 
trademark applicants. The blll passed 
the Senate on September 17. 1998. and 
was signed by the President on October 
30, 1998. I am proud of this legislation 
since all American businesses, and par­
ticularly small American businesses, 
w111 benefit as a result. 

1 have in the past supported legisla­
tion critical to keeping our trademark 
laws up-to-date. For example. last year 
I introduced S. 1727. which authorized a 
comprehensive study of the effects of 
adding new generic Top Level Domains 
on trademark and other intellectual 
property rights. This bUl became law 
as part of the Next Generation Internet 
Research Act, S. 1609. which was signed 
into law on October 28, 1998. I also sup­
ported the Federal Trademark D1lution 
Act of 1995. enacted in the l04th Con­
gress to provide Intellectual property 
rights holders with the power to enjoin 
another person's commercial use of fa­

. mous marks that would cause dilution 
of the mark's distinctive quality.

Together, these measures represent.· 
significant steps in. our efforts to en­
sure that American trademark law ade­
quately serves and promote American 
interests. 

The legislation I introduce today 
would ease the trademark registration 
burden on small- and medium-sized 
businesses by enabling businesses to 
obtain trademark protection In all sig­
natory countries with a single trade-, 
mark application filed with the Patent 
and Trademark Office. Currently, in 
order for American companies to pro­
tect their trademarks. abroad. they. 
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I To amend the Internal Revenue Code of 1986 to provide that the exclusion 

from gross income for foster care payments shall also apply to pa,nllents 
by qualified placement agencies, and for other purposes. 

I 
I I:.J THE HOUSE OF REPRESEXTATIVES 

I :\lARCH 18, 1999 

I 
:.\Ir. LEWIS of Kentucky (for himself, :\Ir. NL'SSLE, l\Is. PRYCE of Ohio, :\11'. 

TERRY, :\Irs. :\II~Kof Hawaii, :\Ir. SHOWS, :\Ir. HAYWORTH, :\Ir. BEREt'­
TER, Mr. BOUCHER, :\Irs. :\li'RICK, :\Ir. R.UISTAD, :\Ir. BeRTUX of Inlh­

I 
ana, :\Ir. :\ICCRERY, :\lr. HEFLEY, :\lr. :\tiRTIXEZ, :\lr. SCHAFFER, :\Ir. 
PAY:;";E, Mr. DELAY, :\lrs. NORTHL'P, )lrs. CAPPS, :\Ir. :\lcIx:-m.;. amI Jlr. 
BLILEY) introduced thefollo\\ing bill; which was referred to the Com­
mittee on Ways and Means 

I 
I A BILL 

To amend the Internal Revenue Code of 1986 to provide

I that the exclusion from gross income for foster care 

payments shall also apply to payments by qualified place­

I ment agencies; and for other purposes. 

I 1 Be it enacted by the Senate and House of Representa­

2 tives oftM United States of America in Congress assembled, 

I 
I 
I 
I 
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SECTION 1. EXCLUSION FOR FOSTER CARE PAYMENTS TO 

I APPLY TO PAYl\'Q!:NTS BY QUALIFIED PLACE· 

MENT AGENCIES. 

I 
I 

(a) I:-.J, GE:-.JERAL.-The matter preceding' subpara­

graph (B) of section 131(b)(1) of the Internal Revenue 

Code of 1986 (defining qualified foster care payment) is 

I 
I amended to read as follows: 

"(1) IN" GE:\,ERAL.-The term 'qualified foster 

I 
I 

care payment' means any payment made pursuant to 

I a foster care program of a State or political subdivi­

sion thereof­

"(A) which is paid by-. 

"(i) a State or political subdivision 

I 

thereof, or 

I "(ii) a qualified foster care placement 

agency, and". 

(b) QUALIFIED FOSTER I!\DfVIDCALS To I:-.JCLCDE 

I I~DfVIDUA.LS PLACED BY QCALIFIED PLACE:\IE:-';T AGE:-.J­

I 
I 

CIEs.-Subparagraph (B) of section 131(b)(2) of such 

Code (defining qualified foster individual) is amended to 

read as follows: 

"( B)· a qualified foster care placement 

I agency.," 

I (c) QUALfFIED FOSTER CARE PLACEME:-.JT AGE:-.JCY 

DEFIXED.-Subsection (b) of section 131 of such Code 

I is amended by redesignating paragraph (3) as paragraph 

·RR il94 m: 

I 
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I 
I 3 

I 

,1. (-:!:) and by inserting after paragraph (:2) the follo\\ing nL'\\' 

I 2 paragTaph: 

3 "(3) QL'ALIFIED FOSTER CARE PLACE:\IEXT 

4 AGExcY.-The term 'qualified foster care placement 

I 5 agency' means any placement agency which is li­

6 censed or certified by-

I 
I 

7 "(A) a State or political subdivision there­

8 of, or 

I 

9 "(B) an entity designated by a State or 

I 10 , political subdivision thereof, 

11 for the foster care pl'ogTam of such State or political 

12 subdivision to make foster care payments to pro-

I 13 viders of foster care." 

14 (d) EFFECTIVE DATE.-,The amendments made by 

I 
I 

15' this section shall apply to ta.xable years beginning after 

16 December 31, 1998. 

0' 

I 
I 
I 
I 
I 
I 
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disabled housing development built by the Di­ HAPPY 300TH ANNIVERSARY TO problems are compounded by increasing loss 
ocese of Rockville Center on Long Island and, THE SIKH NATION of health care choice and autonomy for those 
initially at least,a controversial plan. Many

I residents in this middle class area resisted the 
notion of a subsidized apartment complex in 

I 
their community. But SI. Joseph's Village 
proved to be an outstanding neighbor and a 
model for the developments that followed it 
Villagers often visit the nearby Hawkins Ele­
mentary School and read to students. This 
unique program, called "Reading Buddies," 
pairs up seniors with young children for mutual 

I literary enjoyment. Other seniors devote their 
time preparing and serving to their fellow sen-' 

I 
ior citizens at the local Senior Nutrition Center. 
Sixty other residents organized a project to 
donate money each month to improve the 
lives of three underprivileged children living 
abroad in Third Wond nations. 

I 
Mr. Speaker, words can hardly express the 

deep debt of gratitude we on Long Island owe 
to the residents of St. Joseph's Village for all 

I 
they have done to serve our community and 
improve the lives of our neighbors. I ask my 
Congressional colleagues to join me, the com­
munity and all who have benefited from their 
generosity in thanking the residents for all 
their good work. And on this day of their 20th 
anniversary, we wish them many more years 

I 
of success and good fortune. 

I 
FAIRNESS FOR FOSTER CARE 

FAMILIES ACT 

I 
RON. RON LEWIS 

OF KENTUCKY 

IN THE HOUSE OF REPRESENTATIVES 

Thursday. March 18, 1999 

I 
Mr. LEWIS of Kentucky. Mr. Speaker, today 

I am introducing a bill that ensures that all fos­
ter care families are treated fairly under the 
Tax Code. 

I 
The Faimess for Foster Care Families Act 

simplifies the current rules for foster care pay­
ments and recognizes the increasing role that 
charitable tax exempt agencies and private 
for-profit agerycies play in the placement of 
foster care children and adults. 

I 
In 1983, Congress amended the Internal 

Revenue Code to permit certain foster care 
families to exclude from taxable income pay­

I 
ments they receive to cover the addillonal ex­
penses incurred for caring for the individual. 
Unfortunately, the exclusion depended on a 
complicated analysis of three factors: the age 
of the foster care individual, the type of foster 

I 
care placement agency and the source of the 
foster care payment. 

Congress revisited the tax treatment of fos­
ter care payments in 1986. Although the proc­

I 
ess was simplified to an extent, some families 
were still left out. Those families could only re­
ceive a tax deduction if they maintained de­
tailed expense records to support such deduc­
tions. 

I 
Under the Fairness for Foster Care Families 

Act,'foster care providers would avoid this bur­
densome record keeping process. This bill 
guarantees that the payment is tax-free re­

I 
gardless of the age of the foster care indi­
vidual or the type of agency that places the in­
dividual provided that the agency is liCensed 
and certified by the State. 

I hope my colleagues will join me in sup­
porting this legislation. ' 

RON. JORN T. DOOLrrfLE 
OF CALIFORNIA 


IN THE HOUSE OF REPRESENTATIVES 


Thursday, March 18, 1999 
Mr. DOOLITTLE. Mr. Speaker, Dr. Gurmit 

Singh Aulakh, President of the Council of 
Khalistan, has brought it to my attention that 
on April 13, the Sikhs will be celebrating their 
300th anniversary. Sikhs have been significant 
contributors to America in several sectors of 
life, but their anniversary is significant for an­
other reason. The Sikh Nation is currently one 
of several nations struggling to reclaim its 
freedom from Hindu India. 

I! is an interesting coincidence that April 13, 
the Sikhs' anniversary, is also the birthday of 
Thomas Jefferson, the author of our Declara· 
tion of Independence. This symmetry of 
events highlights the Sikh Nation's desire to 
be free. It is time that the Sikhs enjoy the free­
dom that we enjoy here in America. 

In the Declaration of Independence, Jeffer­
son wrote that all people "are endowed by 
their Creator with certain unalienable rights; 
that among these are life, liberty, and the pur­
suit of happiness; that whenever any form of 
government becomes destructive of these 
ends, it is the right of the people to alter or 
abolish 'it." In India, the government allows 
70,000 Sikh political prisoners to rot in jail 
without charge or trial, some since 1984. They 
should be released on or before April 13 as a 
goodwill gesture. Instead, I fear that even 
more Sikhs will be endangered as "demo­
cratic, secular" India tries to maintain what it 
calls its "lerritorial integrity." 

In the spirit of Jefferson, let the 3001h anni­
versary of the Sikh Nation be an occasion to 
do whatever we can to support the Sikhs and 
the other nations of South Asia in their strug" 
gle to live in the glow of freedom. By stopping 
U.S. aid to India (which is one of the top five 
recipient countries) until human rights are uni· 
versally respected, by declaring our support 
for self-determination through a free and fair 
plebiscite, and by imposing the same sanc­
tions on India that we would impose on any 
other religious oppressor, we can share the 
blessings of liberty with the people of South 
Asia. This is the best thing that we can do to 
celebrate this important occasion with the Sikh 
Nation.' ' 

THE AMERICAN HEALTH SECURITY 
ACT OF 1999 

RON. JIM McDERMOTI 
OF WASHINGTON 


IN THE HOUSE OF REPRESENTATIVES 


Thursday, M8Ich 18, 1999 
Mr. McDERMOTT. Mr. Speaker, I rise today 

to once again introduce the American Health 
Security Act. The single payer plan I propose 
is the only plan before Congress that will guar­
antee hea"h care universality, affordability, se-

people who have insurance leading to disrup­
tions in care and in relationships with pro­
viders. 

The American Health Security Act I am in­
troducing today embodies the characteristics 
of a truly American bill. It will give to all Ameri­
cans the peace of mind-the security-to 
which all citizens should be entitled. It creates 
a system of health care delivered by physi­
cian!l chosen by the patient. No one will have 
to leave their existing relationships with their 
doctors or hospitals or other providers. 11 is 
federally financed but administered at the 
state level, so the system is highly decentral­
ized. And it provides new mechanisms to im­
prove the quality of care every American re­
ceives. 

The American Health Security Act (the Bill) 
provides universal health insurance coverage 
for all Americans as of January 1, 2000. It 
severs the link between employment and in­
surance. The federal government defines the 
standard benefit package, collects the pre­
mium, and distributes the premium funds to 
Ihe states. The states, through negotiating 
panels comprised of representatives from 
business, labor, consumers and the state gov­
ernment, negotiate fees with the providers and 
the govemment conlrols the rate of price in­
creases. The result is health care coverage 
that never changes when your personal situa­
tion does, never requires you to change the 
way you seek health care, and never causes 
disruption in your relationships with your pro­
viders. 

The bill provides the coverage under a 
mechanism of global budgets to achieve con­
trollable and measurable cost containment that 
will yield scorable savings over the next five 
years: Unlike other single-payer proposals of 
the past, it provides for almost exclusive state 
administration provided the states meet fed­
eral budget, benefit package, guarantee of 
free choice of provider, and quality assurance 
standards. This bill explicitly preserves free 
choice of provider by providing a mechanism 
for fee-for-service delivery 10 compete effec­
tively with HMOs. It will not force Americans 
into HMO models. 

The insuranCe mechanism of the American 
Health security Act is. easy 10 use and under­
stand. Quite simply, a patient visits the doctor 
or other provider. The provider then bills the 
state' for the services provided under the 
standard benefit package and the state pays 
the bill on the patient's behalf, just as insur­
ance companies pay medical bills on the pa­
tient's behalf now. The difference is that com­
plicated and expensive formulas for patient co­
payments, coinsurance, and deductibles in ad­
dition to premium costs are eliminated. 

The standard benefit package is in fact ex­
tremely generous. It covers all inpatient and 
outpatient medical services without limits on 
duration or intenSity except as delineated by 
outcomes research and practice guidelines 
based on quality standards. It provides for 
coverage of comprehensive long-term care, 
dental services, mental health services and 
prescription drugs. Cosmetic procedures and 

curity and choice. 'other "frill" benefits such as private rooms and 
While this Congress lacks Ihe political will to comfort hems are not covered. 

enact comprehensive health reform, the un- The extent of state discretion is substantial. 
denying needs for reform remain prevalent: The federal budget is divided into quality as­
health care costs are more unaffordable to . surance, administrative, operating, and med­
more people and the number of people with- ical education components; The system is fi­
out health insurance continues to rise. These nanced 86% by the federal government and 

I 
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BENJAMIN B. AND DORINA MICORESCU, Petitioners v.

I COMMISSIONER OF INTERNAL REVENUE, Respondent 

I 
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Tax Ct. Dkt ..No. 24964-96 

UNITED STATES TAX COURT 

1998-398: 1998 Tax Ct. Memo LEXIS 
(RIA) 98398 

November 10, 1998, Filed 

398; T.C.M. 


DISPOSITION: [*1] Decision will be entered under Rule 155. 

I 
 CORE TERMS: adult, foster care, foster home, foster, enrollee, provider, 

medicaid, exempt, political subdivision, placement, . resident, elderly, 

gross income, allocated, sentence, partnership agreement, parties agree, 

nonexempt, allocable, medicare, nontaxable, eligible, supplied, caring,


I petitioners received, eligibility, long-term, legislative history, business 

expenses, terminated 


I 
 COUNSEL: Douglas G. Miller, for petitioners. 


Ann M. Murphy, for respondent ... 

I JUDGES: DEAN, SPECIAL TRIAL JUDGE. 

OPINIONBY: DEAN

I OPINION: MEMORANDUM OPINION 

I DEAN, SPECIAL TRIAL JUDGE: This case was heard pursuant to section 

I 
7443A(b) (3) and Rules 180, 181, and 182. n1 Respondent. determined deficiencies 
in petitioners' Federal income taxes for the years 1992, 1993, and 1994 in the 
amounts of $2,222, $4,392, 'and$5,906, respectively. 

n1 Unless otherwise indicated, all section ~eferences are to the Internal 
Revenue Code in effect for the years in issue, and all Rule references are to

I the Tax Court Rules of Practice and Procedure. 

I 
After concessions by the parties, n2 the 'issues for decision are: (1) Whether 

petitioners are entitled to exclude from income the receipt of certain payments 
for adult foster home care: and (2) whether adult foster. home care business 

I 
expenses were correctly allocated by respondent [*5] to nonexempt adult 
foster home care income. 

n2 The parties 'agree on the amount of "other expenses" that is deductible by 
petitioners. The parties ag~ee that certain of petitioners' claimed expenses

I related to their adult foster home are subject to the rules of sec. 280A. 

I 
Many of the facts have been stipulated and are so found. The stipulation of 

facts and the attached exhibits are incorporated herein by reference. 

LEXIS·· NEXIS· lEXIS··NEXIS· LEXIS·· NEXIS~ 
,&A mrmbcr of the flrt:d F.hrvirr pI\.. 8mUP 
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I.e. Memo 1998-398; 1998 Tax Cl. Memo LEXIS 398. *5; LEXSEE 

T.e.M. (RIA) 98398 ' 

I Petitioners resided in Portland, Oregon, at the time they filed their petition 
in this case. 

I BACKGROUND 

I 
During the years 1992, 1993, and 1994, petitioners were in the trade or 

business of providing adult foster home care for. individuals in Portland, 
Oregon. 

I Petitioners were licensed by the Multnomah County Aging Services Division 
(ASD) as Level III adult foster home providers and were subject to Multnomah 
County Administrative Rules. ASD is an instrumentality of the State of Oregon 
that acts as a social service agency responsible for providing various services

I to individuals including determining eligibility for, and case management in, 
medicaid n3 for elderly persons. 

I 
 n3 Medicaid is a State-administered program jointly funded by State and 


I 
Federal Governments under tit. XIX of the Social Security Act Amendments of 1965 
(SSA) , Pub. L. 89-97, sec. 122, 79 Stat. 286, 343, current version at 42 U.S.C. 
sees. 1396-1396v (1994). It provides medical assistance for certain low-income 
people who meet specific eligibility criteria. 

I 
Medicare is Federal health insurance for the aged and disabled under tit. 

XVIII of the SSA, secs. 1801-1815, 79 Stat. 291-297, current version at 42 
U.S.C. sees. 1395-1395ggg (1994 & Supp. III 1997). [*6] 

I The State of Oregon has applied for and received "waivers" from the Federal 
Health Care Financing Administration that allow it to use medicaid funds 
intended for nursing facility care, to provide community-based care services to 
nursing facility eligible individuals.

I 
I 

The State of Oregon provides health care for elderly medicaid-eligible 
individuals, including long-term adult foster care services. The State also 
contracts with health care providers to supply a variety of necessary services, 
including adult foster care. During the years at issue, ASD was a party to an 
Interagency Partnership Agreement (partnership agreement) with Providence 

I ElderPlace, A Division of Shared Services of the Sisters of Providence 

(ElderPlace) . 


ElderPlace is not an agency of a State or of a political subdivision of a

I State. It is a State of Oregon medicaid service provider, a section SOl(c) (3) 
health maintenance organization providing long-term care to the elderly funded 
through medicaid and medicare payments. ElderPlace is part of a demonstration 

I project the purpose of which is to determine whether a private concern can 

I 
provide the same services as medicaid and medicare at 'less cost in Government 
funds. [*7] n4 Although about 94 percent of ElderPlace enrollees are 
medicaid eligible, ElderPlace also has clients who are not medicaid eligible and 
clients who are not referred by the State. 

n4 The ElderPlace program operates under provisions that allow States at

I their option to seek a Federal waiver of certain medicaid and medicare 
requirements in order to underwrite adult foster home care at a rate cheaper 
than that for the institutional care that they would otherwise need. The 

I provisions had their inception with the "On LOK" program. See Social Security 
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I Amendments of 1983, Pub. L. 98-21, sec. 603(c), 97 Stat. 65, 168, amended by: 

I 

(a) Consolidated. Omnibus Budget Reconciliation Act of 1985, Pub. L. 99-272, sec. 

9220, 100 Stat. 82, 183; (b) Omnibus Budget Reconciliation Act of 1986, Pub. 

L. 99-509, sec. 9412 (b), 100 Stat. 1874, 2063; (c) Omnibus Budget 

Reconciliation 
Act of 1987, Pub. L. 100-203, sec. 4118(b), (g), 101 Stat. 1330, 1330-155 and 

I 1330-156; and (d) Balanced Budget Act of 1997, Pub. L. 105-33, sec. 4801, 111 
Stat. 251, 528, codified at 42 U.S.C. sec. 1395eee (1994 & Supp. III 1997) as 
the Programs of AII- Inclusive Care for the Elderly (PACE). 

I Under the partnership agreement, [*8] ASO and ElderPlace "work together 
to address the needs of older adults in Multnomah County." 

I The partnership agreement provides that persons who elect to participate in 

I 

the ElderPlace program must agree to' receive all their health and long-term care 

services exclusively from ElderPlace. ElderPlace assumes the full cost for all 

services provided. In return, ElderPlace receives a payment monthly from 


I 

medicare and medicaid for providing the full range of medical,. social, and long­

term care services that the participants need. The amount of such payments is 

based on the number of participants served .. 


Under the partnership agreement, ASO retains responsibility for "screening 

and intake" of elderly individuals. As part of its screening and intake of older


I adults for long-term care services, ASO agrees to "consider ElderPlace as one of 

the options available to the older adult." ASO will continue to determine 

eligibility for medicaid services and will screen persons for medicaid-waivered 


I 
 services to determine whether they are eligible for the ElderPlace program. 

Under the partnership agreement,ASD also remains responsible for "protective 
services" (protecting the elderly against abuse, [*9] neglect, exploitation, 

I 

and abandonment) . 


But for the above-named p~rposes, individuals choosing to enroll in the 

ElderPlace program are removed from the ASD case management system and put into 


I the ElderPlace system. ElderPlace case management activities include developing 

a "care plan" for the enrollee that takes into consideration the enrollee's need 

of transportation, medical equipment, supplies, medications, and therapies. 


I The State of Oregon and ElderPlace entered into a series of contracts between 

1990 and 1994 in order to carry out the objectives of the partnership agreement. 


I Pursuant to the contracts with the State of Oregon, ElderPlace provided 

I 
health services and, to those in need, personal services like assistance with 
bathing, grooming, and eating. These services were supplied through adult foster 
care home providers, such as petitioners, with whom ElderPlace contracted in 
turn. ElderPlace paid adult foster care home operators out of the funds paid to 
it by the State of Oregon .. 

I Adult foster home operators who elected to care for residents enrolled in the 
ElderPlace program received payments negotiated separately with each homeowner, 
based on the level ·of service each would [*10] provide. ElderPlace did not,

I however, pay for room and board at adult foster homes. Room and board payments 
were the responsibility of the enrollee or the enrollee's representative and 
were paid at a rate determined by a schedule set by the State of Oregon.

I 
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I 
I If an elderly person chose to enroll in the ElderPlaceprogram, and foster 

care was appropriate, ElderPlace assisted in "locating adult foster care homes 
that have the capacity to meet their care needs and also have vacancies". 
ElderPlace supplied transportation to the enrollee or his representative to 
look at different foster homes. ElderPlace advised the enrollee or his 
representative as to whether one foster home would be better than another for 

I 
 the particular enrollee, based upon that enrollee's needs. Once a decisiori was 


I 

made identifying the foster home in which the enrollee wanted to live, 

ElderPlace negotiated the enrollee's payment rate with the foster home operator 

of. the selected home. . 


During each of the years 1992, 1993, and 1994, petitioners provided adult 

foster care to several persons in their home. All of the residents had attained


I the age of 19. Petitioners received adult foster care payments for the 

individuals [*11] from various sources, from their residents or their 

representatives, in some cases from the State of Oregon and in other cases from 


I 
 ElderPlace. 


I 

On their Federal income tax returns for 1992 through 1994, petitioners 


reported certain income and deductions from "ADULT FOSTER CARE" on Schedule C. 

Petitioners did not report as income amounts received from the State of Oregon 

or from ElderPlace. On their return for 1994, petitioners ·reported exclusions of 

State and ElderPlace payments from income and made a separate adjustment for


I expenses attributable to nontaxable income. 


I 

Respondent examined petitioners' returns and determined that petitioners 


improperly excluded self-employment income received from ElderPlace in the 

amounts of $13,167, $22,750, and $32,366 for the years 1992, 1993, and 1994, 
respectively, and are entitled to claim additional business expenses associated 

I 

with the income that was allocated under section 265. 


DISCUSSION 

I The parties agree that payments petitioners received directly from residents, 
or their representatives, are taxable and that payments petitioners received for 
residents placed in their home directly by the State of Oregon are tax exempt 

I under [*12] section 131. The parties disagree about whether payments 
petitioners received from ElderPlace are exempt from tax under section 131 and 

I 
the proper allocation of expenses to exempt and nonexempt income under section 
265. 

SECTION 131 FOSTER CARE PAYMENTS 

I Section 131(a) provides that gross income shall not include "qualified foster 
care payments". A "qualified foster care payment" as described in section 
131(b) (1) is any amount: 

I (A) which is paid by a State or political subdivision thereof or by a 
placement agency which is described in section 501 (c) (3) and exempt from tax 
under section sOl(a), and

I (S) which is - ­

I (i) paid to the foster care provider for caring for a qualified fos~er 
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I individual in the foster care provider's home, or 

I 
(ii) a difficulty of care payment. n5 

nS Difficulty of care payments as·described in sec. 131(c) are not at issue 
in this case. 

I 
I A "qualified foster individual" is described in section 131 (b) (2) as any 


individual living in a foster family home in which the individual was "placed 

by": 


(A) an agency of a State or political subdivision thereof, or 

I (B) in the case of an individual who has not attained age 19, an organization 
which is licensed by a State [*13] (or political subdivision thereof) as a 
placement agency and which is. described in section SOl(C) (3) and exempt from.tax 

I 
 under section SOl (a) . 


I 

Petitioners argue that the payments to them by ElderPlace are excluded from 


income under section 131 because they are qualified foster care payments. Even 

"though the check to the petitioners is made by Providence ElderPlace i" 


petitioners contend that the payments, indirectly, are from the State of Oregon. 

Petitioners argue further that the legislative history of. section 131 and the


I intent of Congress in enacting it was that a payment by an "intermediary" such 

as ElderPlace, made out of State funds "that a state has an obligation to 

provide", meets the requirements of section 131 (b) (1) (Al . 


I 

I ,Respondent contends that the ElderPlace payments to petitioners are 


includable in gross income because the payments are not qualified foster care 

payments. They are not qualified foster care payments, maintains respondent, 

because the ElderPlace payments were not paid to petitioners for caring for 

"qualified foster individuals". Respondent points to the definition of a 
qualified foster individual in section 131(b) (2) as an individual living in a

I foster family [*14] home who was "placed there by" an agency of a State or 
political subdivision thereof. Since ElderPlace, not an agency ofa State or 
political subdivision thereof, "placed" its enrollees with petitioners, the 

I enrollees are not qualified foster individuals, argues respondent. Respondent 
concludes that the ElderPlace payments to petitioners do not meet the stated 
requirements. 

I QUALIFIED FOSTER INDIVIDUAL 

I 
The amounts in question can be qualified foster care payments only if they 

were paid to petitioners as foster care providers for qualified foster 

I 
individuals. Sec. 131(bl (1) (B) (i); see supra note 5. Therefore, the focus of our 
analysis will be to decide whether ElderPlace enrollees in petitioners' home 
were qualified foster individuals. 

To be a qualified foster individual, an individual in a foster home who has 
attained age 19 m,:st have been ."placed by" an agency of a State or political

I subdivision thereof. Sec. 131(bl (2) (Al. If ElderPlace enrollees were not "placed 
by" an agency of a State or political subdivision thereof into petitioners' 
foster home, they are not qualified foster individuals. 

I 
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I "PLACED BY" A STATE AGENCY 

I 
Petitioners deny that ElderPlace enrollees were "placed by" ElderPlace 

[*15] in their care. According to petitioners, none of the witnesses at 
trial gave any testimony that the ElderPlace program "placed'; individuals in 

foster homes. 

I 
I Petitioners further contend that the phrase "placed by" in section 131{b) (2) 

has no definition in the Internal Revenue Code or regulations, no legal 
definition in case law, and no definition in Oregon State statutes, 
administrative rules, or local county rules or ordinances. The words "place" or 
"placement" have, petitioners allege, no "customary meaning to those who are 
closely involved in adult foster care."

I 
I 

Without a working definition of the word, petitioners nonetheless argue that 
the elderly enrollees,of the ElderPlace program were "placed" in their care, not 
by ElderPlace, but by the "actions" of a government agency, albeit indirectly. 
Petitioners urge us to examine the legislative history of section 131 to confirm 
their view. 

I Respondent replies that to be a "qualified foster individual", the plain 
language of section 131{b) (.2) requires that individuals who have attained the 
age of 19 must be "placed by" an agency of a State or political subdivision ' 
thereof. Since ElderPlace, and not an agency of the State or political [*16] 
subdivision thereof, '''placed'', in the common usage of the term, its enrollees 
with petitioners, respondent maintains that the requirements of section 

I 
 131(b) (2) were not met in p~titioners' case. 


PLAIN MEANING 

I The starting point for the interpretation of a statute is the language 

I 
itself. Consumer Prod. Safety Commn. v. GTE Sylvania, Inc., '447 U.S.'102, 108 
(1980); Dyer v. United States, 832 F.2d 1062, 1066 (9thCir. 1987). If the 
language of the statute is plain, clear, and unambiguous, "'the sole function of 
the courts is to enforce it according to its terms.'" United States v. Ron Pair 
Enters., Inc., 489 U.S. 235, 241 (1989) (quoting Caminetti v. United States, 242 

I 
 U.S. 470, 485 (1917)). . 


The Court must ass~me that the legislative purpose of the statute is 
expressed in the ordinary meaning of the words ,used. American Tobacco Co. v.

I Patterson t 456 U.S. 63, 68 (1982),. Richards v. Unit~d States, 369 U.S. 1, 9 
(1962),. Florida Hosp. Trust Fund v. Commissioner, 103 T.C. 140, 152 (1994), 
affd. 71 F.3d808 (11th Cir. 1996). [*17] Where there is a conflict in 

I inferences between the language of the statute and the legislative history, the 
language of the statute generally prevails. In re Stringer, 847 F.2d 549, 551 
(9th Cir. 1988); Huntsberry v. Commissioner, 83 T.C. 742, 747-748 (1984). 

I The common meaning of the verb "to place" is: 

1: to distribute in an orderly manner: ARRANGE 2 a: to put in or as if in a

I particular place: SET b: to present for consideration (a question PLACED before 
the group) c: to put in a particular state ( a performer under contract) d: to 

I 
direct to a desired spot * * * 4: to find a place (as a home or employment) for 
* * * Webster's Ninth New Collegiate Dictionary 897 (1990). 
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I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 

llExamining the record in light of the common meaning of the verb lito place , 

we find that ElderPlace indeed placed elderly individuals in petitioners' foster 
home. 

Petitioners called as a witness Mr. Donald M. Keister, director of ElderPlace 
and former deputy director of ASD. Mr. Keister testified that an individual who 
decided to enroll in the ElderPlace program would undergo an "assessment" to 
determine his or her needs. ElderPlace, for appropriate individuals, [*18J 
would then assist in locating adult foster homes, provide transportation to view 
the homes, provide advice' as to which home might be best for the individual, and 
negotiate with the foster home a price to be paid for the care of the 
individual. On the basis of the latter fact, we assume that if a rate 
satisfactory to. ElderPlace could not be negotiated, another home would be 
located or the individual would terminate enrollment in the ElderPlace program 
and attempt to be "placed" by the State. 

In cross-examination, respondent's,counsel asked whether ElderPlace enrollees 
might ask to move from one foster home to another, and Mr. Keister replied that 
such. a situation may arise for a number of reasons: He continued to explain: 

So, in essence, when that happens, we go through the same process that I 

described before. 


placements -- you know, movement also occurs through, you know, residential 
care' facilities, they also occur to nursing facilities, depending upon what the 
care needs of the individual are. 

Respondent called Mr. Jeffrey Miller to testify. Mr. Miller is employed by 

the State of 'Oregon as a medicaid policy analyst for the State Senior and 

Disabled Services Division. His position [*19J involves helping State field 

offices determine medicaid eligibility for individuals. Mr. Miller is familiar 

with the ElderPlace program. During his testimony the following exchange took 

place: 


Q. To your knowledge, if a person chooses the ElderPlace waiver 

A. Uh-huh. 

Q. -- is the State ever consulted as to where that person resides, in what 

adult foster care home? 


A. We would have ta~en an application on that individual, and in such, we 

would have had the address of the person. 


Q. Okay. But does the State at that ,point decide--if someone is enrolled in 
. ElderPlace, does the State decide where that person resides? 

A. No. The case management responsibilities would be with ElderPlace to do 

that. 


Q. Okay. So ElderPlace would be the placing agency, is that correct? 

A. They would be the ones making that decision. 
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I 
There is additional evidence in the record on the issue of placement. During 

the years at issue, ElderPlace had a form "Adult Foster Care Contract"

I (contract) that it used to retain t~e services of aduit foster home care 

I 
providers. ElderPlace and petitioners used the contract for every ElderPlace 

program participant who was referred to petitioners in 1992, 1993, and 1994. 
Part (*20] III of the contract, Compensation and Billing, states that the 
"Provider" (petitioners) agrees to accept as full compensation the amounts set 
forth in an attached exhibit to the agreement. 'It is also agreed that "Each 

I Participant placed with the Provider shall have his/her rate based on his/her 
individual ,Service plan". n6 In part VIII of the agreement, Term and 
Termination, the parties agree that the "placement" may be terminated by either 
the Participant, the Provider, or ElderPlace upon 2 weeks' notice. "After the

I first two weeks of the Participant"s placement," the service plan may be 

terminated by .the Provider under circumstances enumerated in the agreement. No 

agency of the State or a political subdivision thereof was a party to the 


I 
 contract between ElderPlace and petitioners. 


I 

n6 Under the contract, a "Participant"is defined as a person enrolled in the 


ElderPlace program. The term "Service Plan" is ,defined as the plan determined 

for "each Participant PLACED with the Provider." (Emphasis added.) 


LEGISLATIVE HISTORY

I Petitioners insist, however, that individuals placed by ElderPlace were 
placed by an entity that had contracted with a State agency responsible for such 

I 
 matters. [*21] Therefore, the individuals placed by ElderPlace were placed. 

by the State within the meaning of section 131(b) (2), petitioners conclude. They 
base their argument on the legislative history of section 131, which, they 
claim, shows that the use of the phrase "placed by" in section 131(b) (2) merely

I requires some indirect "State action" of a government agency. 

I 
For taxable years beginning before January 1, 1986, section 131 provided an 

exclusion from gross income for certain payments received by "foster parents" 

I 
for caring for foster children. The Tax Reform Act of 1986, Pub. L. 99-514, 
section 1707, 100 Stat. 2085, '2781-2782, amended section 131 to extend to 
certain adult foster care payments the exclusion from gross income. Petitioners 
point to the language of H. Conf.' Rept. 99-841 (Vol. II), at 11-838 through 
II-839 (1986), 1986-3 C.B. (Vol. 4) 1, 838-839, which says: 

I The conferees intend that this extension of the exclusion to adult foster 

I 
care is limited to cases of individuals who provide foster care within their own 
homes to adults who have been placed in their care by an agency of the State or 
political subdivision thereof specifically designated as responsible [*22] 
for such function. The exclusion does not apply to payments to operators of 
boarding homes who provide room and board to adults who have not been placed in 

I their care through the actions of a governmental agency responsible for adult 
foster care. 

Petitioners focus on the second sentence of the quoted language, specifically

I that part that says "THROUGH THE ACTIONS OF A GOVERNMENTAL AGENCY RESPONSIBLE 
FOR ADULT FOSTER CARE." (Emphasis added.) Because the second sentence does not 

I 
say "BY AN AGENCY OF THE STATE OR POLITICAL SUBDIVISION THEREOF", petitioners 
conclude that "State action" includes their situation, an indirect, contractual 
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I relationship with the State through the entity with which they contracted. 
. . . 

Petitioners fail, however, to address the first sentence of the above excerpt

I that expresses the intent of Congress that section 131 apply onlyiri the case of 
"ADULTS WHO HAVE BEEN PLACED IN THEIR CARE BY AN AGENCY OF THE STATE OR 
POLITICAL SUBDIVISION THEREOF SPECIFICALLY DESIGNATED AS RESPONSIBLE FOR SUCH 

I FUNCTION." (Emphasis added,) What petitioners want is to interpret one sentence 
out of context. But words and phrases must be interpreted in context. Rules of 
statutory construction (*23] appropriate to interpreting the language at 

I issue suggest that words are understood by the words associated with them and 
that a general term following specific. terms takes its meaning from the kinds of 
things denoted by the specific terms. Jarecki v. G.D. Searle & Co., 367 U.S. 
303, 307 (1961); F.W. Fitch Co. v. United States, 323 U.S. 582, 585-586 (i945);

I United States v. Lacy, 119 F.3d 742, 748 (9th Cir. 1997) .. 

I 

We interpret the phrase "State action" in the second sentence of the above 


excerpt .to refer to the intent of the first sentence that adults must have been 

"placed by" a State agency specifically designated as responsible for that 
function. 

I Our interpretation is further reinforced by referring t.o section 131 (b)(2). A 
qualified foster individual is not only one placed by "an agency of a State or 
political subdivision thereof" but may be one also placed by: 

I 
I (B) in the case of an individual who has not attained age 19, an organization 

which is licensed by a State (or political subdivision thereof) as a placement 
agency and which is described in section sOl(c) (3) and exempt from tax under 
section [*24] 501 (a). Sec. 131 (b) (2) (B) . 

If Congress had intended the phrase "placed by an agency of a State or

I political subdivision thereof!! contained in section 131(b) (2) (A) to include 
section 501 (c) (3) entities such as ElderPlace, it could have used language 
similar to that used in section 131 (b) (2) (B) . 

I 
I Petitioners counter with the argument that section 131(b) (2) (B) operates to 

exclude section sOl(c) (3) organizations from the benefit of section 131 where 
"there is no state involvement"; that is, where the section 501 (c) (3) 
organization does not· receive State funds, While we are not s'ure how this 
bolsters their pO,sition, we note that the Court has already observed that 
petitioners' interpretation of section 131(b) (2) (B) is unsupported. See Cato v.

I Commissioner, 99 T.C. 633, 643 (1992), where the Court said: "There is no 

I 
indication in any of the House or Senate hearings on the bill or in the reports 
of either congressional branch. that would indicate that a distinction should be 
made that section 131 only applies if a tax-exempt agency is State funded." 

I 
We find that the intent of Congress as expressed in the pertinent legislative 

history comports with the plain meaning [*25] of the language in section 131. 
The l,"ecord in this case makes it clear that enrollees in the ElderPlace program 
who were in petitioners' foster home were "placed by" Elder-Place in the home 
according to the ordinary use and plain meaning of the verb "to place". 

I 
I The individuals placed in petitioners' home by ElderPlace were not qualified 

foster individuals because they were not placed by an agency of the State or a 
political subdivision thereof. Because the ElderPlace enrollees were not 
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I qualified foster individuals, amounts paid to petitioners for providing care for 
them cannot be qualified foster care payments. 

I MEDICAID POLICY 

I 

Petitioners further argue that a finding by the Court that section 131 does 


not cover their payments from ElderPlace weuld preduce "absurd results" and that 

the future of this experimental pregram weuld be imperiled. The example of 
"absurd results" cited by petitieners is the case where a foster home resident 

I elects in and out ef the ElderPlace program, thereby rendering payments to. the 
fester care previder taxable, or nontaxable, depending only upon who is making 
the payment, the State or ElderPlace. 

I Petitioners' analysis leads them to an incerrect cenclusion. [*26] In the 
situation where an individual eligible for adult foster home care elects in and 
then out of the ElderPlace program, the PLACEMENT by ElderPlace is terminated,

I with netice to the provider accerding to. the centract. If the State assumes 

I 
respensibility fer care of the individual, the State will then PLACE the 
individual; it is placement, net payment, that would determine the taxability of 
the payments in petitioners' example. We find the example cited by petitieners 
net to be "absurd" but merely the intended result of the statute as written by 
Cengress. See Tele- Cemmunicatiens, Inc. & Subs. v. Comrflissioner, 95T.C. 495, 
507 (l990), affd. l2 F.3d l005 (lOth Cir. 1993). 

I 
I Although petitieners assert that tax consequences may negatively affect the 

medicaid waiver er PACE pregram by placing an additienal financial burden en 
ElderPlace and petitioners, er these similarly situated, we are not at liberty 
to ignore the plain werding of sectien 131. The purpose of medicaid is net to. 
financially benefit health care providers but to. aid patients. Baptist Hosp. E. 

I 
v. Secretary ef HHS, 802 F.2d 860, 868-869 (6th Cir. 1986), [*27] revd. en 
other greunds sub nom. Bethesda Hosp. Asseciationv. Bowen, 485 U.S. 399 (l988); 
Green v. Casbman, 605 F.2d 945, 946 (6th Cir. 1979). In any event, petitioners' 
pel icy arguments de not everride the terms ef an unambigueus statute. See In re 

I 
 Transcon Lines, 58 F.3d l432, l437- l438 (9th Cir. 1995); In re Kelly, 84l F.2d 

908, 913 (9th Cir. 1988). 

I We find that amounts received by petitieners frem ElderPlace fer adult foster 
heme care are net qualified fester care payments under sectien 131(b) and are 
includable in gress income in each ef the years at issue in this. case. 

I EXPENSE ALLOCATION UNDER SECTION 265 

I 
The parties agree that petitieners incurred and paid. certain expenses related 

to. their eperatien of an adult fester heme fer all the years invelved here. The 
parties 	also. agree that petitieners received payments fer previding adult fester. 
home care fer individuals, seme of which are net includable in inceme. 

I Pertinent to. these facts is sectien 265, which prevides in part; 

SEC. 265(a). General Rule. -- No. deductien shall be allewed fer - ­

I 
I 

(1) Expenses. -- Any amount [*28] etherwise allewable as a deduction 
which is allecable to. ene er mere classes of inceme ether than interest (whether 
er net any ameunt of income ef that class er classes is received or accrued) 
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I wholly exempt from the taxes imposed by this subtitle, or any amount otherwise 
allowable under section 212 (relating to expenses for production of income) 
which is allocable to interest (whether or not any amount of such interest is

I received or accrued) wholly exempt from the taxes imposed by this subtitle. 

I 
Respondent determined that some of the adult foster home care expenses 

claimed by petitioners are expenses that are allocable to petitioner's 
tax-exempt income.and are therefore nondeductible. Petitioner's position is that 
respondent's method of allocation is wrong. 

I Having determined that petitioners must include in income the payments 
received from Elderplace, respondent argues that petitioners may deduct foster 
home care expenses only in the same ratio as the ratio of taxable income to

I total income. 

I 
Petitioners, rather than a pro rata allocation based on taxable and 

nontaxable income, would allocate expens.es to three income categories: (a) To 

I 
adult foster care "service" income, some of [*29] which is tax exempt; (b) 
to "room and board" income, almost all of which is taxable; n7 and (c) to income 
related to both "service" and "room arid board". Petitioners characterize 
mortgage interest, real estate taxes and insurance, repairs, maintenance, 
depreciation, and food expense as "room and board" expenses. Petitioners want 
the Court to allocate most "room and board" expenses to "room and board" income

I and almost none of it to "'service" income. 

n7 The parties agree that petitioners had a resident, Mr. Authur (sic) 

I 
 Armstrong, whose room and board was paid by the Oregon Department of Veterans' 

Affairs in 1993 and 1994 and is tax exempt. 

Under section 1. 265-1 (b) (1), Income Tax Regs., the term "class of exempt

I income", as that term is used in section 265, means any class of income wholly 
excluded from gross income or wholly exempt from tax. Allowable expenses 
directly allocable to any class of exempt income shall be allocated thereto and 

I expenses directly allocable to any class of nonexempt income shall be likewise 

I 
allocated thereto. Where an expense is indirectly allocable to both a class of 
nonexempt income and a class of exempt income, "a reasonable proportion thereof 
determined [*30] in the light of all the facts and circumstances in each case 
shall be allocated to each." Sec .. 1.265'- l:(c), Income Tax Regs. 

The class of gross income for which petitioners' deductions are denied under

I section 265 is section 131 qualified foster care payments. In the case of 
petitioners, such payments are for "caring' for a qualified foster individual IN 
THE FOSTER CARE PROVIDER'S HOME". Sec. 131(b) (1) (B) (emphasis supplied). 

I 
I Under Oregon State law the term "adult foster home" means a "FAMILY HOME OR 

FACILITY IN WHICH RESIDENTIAL cARE IS PROVIDED for five or fewer adults who are 
not related to the provider by blood or marriage." Ore. Rev. Stat. sec. 
443.705(1) (1992) (emphasis supplied). The term "residential care" means 
providing "ROOM AND BOARD AND SERVICES that assist the resident in activities of 
dailyliving". Ore. Rev. Stat. sec. 443.705(6) (1992) (emphasis supplied). 

I 
I Although petitioners were separately paid for room and board for most 

residents, n8 petitioners' exempt and nonexempt foster care income was based on 
their home ownership. In order to qualify as having an adult foster home 
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petitioners must under Federal and State law provide the appropriate services IN 
THEIR HOME, [*31) and they in fact did so in the years under consideration. 
The expenses for mortgage interest, real estate taxes, insurance, repairs and 
maintenance, utilities, depreciation, and "other" home expenses were incurred as 
a result of or Incident to their adult foster home activity, and their income 

was derived from the use of their home as an adult foster home. There is a 
direct factual relationship between those expenses and all petitioners' adult 
foster home care income, both taxable and nontaxable. 

nB We note that there is no separately stated room and board a~ount for 
petitioners' "private pay" residents. 

We find that petitioners' business expenses that they have characterized as 
"service" expenses, "room and board" expenses and other expenses are related to 
all of petitioriers' adult, foster home care income and must be allocated between 
exempt foster home care income and nonexempt foster home care income. We further 
find that under the facts and circumstances of this case, respondent's method of 
proportional allocation of expenses between taxable and nontaxable income is 
correct. See Mallinckrodt v. Commissioner, 2 T.C. 1128, 1148 (1943), affd. 145 
F.2d 1 (8th Cir .. 1945) i [*32] McFarland v, Commissioner, T.C. Memo. 1992-440. 

To reflect the foregoing, 

Decision will be entered under Rule 155. 
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I Attachment H 

1996 Data From: The State ofthe State in Developmental Disabilities - 5th edition (1998) 
Braddock, Hemp, Parish & Westrich, Published by AAMR

I 
I 

# in Foster Care 
ALABAMA o 
ALASKA o 
ARIZONA 285/315 
ARKANSAS o 

I 
 CALIFORNIA O· 

COLORADO . o· 
CONNECTICUT 519 
DELAWARE 99168

I DISTRICT OF COLUMBIA 91 

I 
FLORIDA 
GEORGIA 
HAWAII 

I 
IDAHO 
ILLINOIS 
INDIANA 
IOWA 
KANSAS 
KENTUCKY

I LOUISIANA 

I 
MAINE 
MARYLAND 
MASSACHUSETIS 
MICHIGAN 
MINNESOTA 
MISSISSIPPI

I MISSOURI 

I 
MONTANA 
NEBRASKA 
NEVADA 

I 
NEW HAMPSHIRE 
NEW JERSEY 
NEW MEXICO 
NEW YORK 
NORTH CAROLINA 

. NORTH DAKOTA 

I OHIO 

I 
OKLAHOMA 
OREGON 
PENNSYLVANIA 

I 
RHODE ISLAND 
SOUTH CAROLINA 
SOUTH DAKOTA 
TENNESSEE 
TEXAS 

I 
I 

UTAH 
VERMONT 
VIRGINIA 
WASHINGTON 
WEST VIRGINIA 
WISCONSIN 
WYOMING 

409 
o 
418 

O· 
1201144 

425 
168 

o 
279 
144 

o 
262 
790 

1,656 
161/899 

o 
200 
177 

o 
97 

546 
·1,745 

35 
4,054 

73 
44 

360 
o 

. 88 
1,145 

69 
130 
23 

200 
73 

82112 
522 

86 
1,131 
O· 

12911 ,289/875 
32 

TerminolQgy Used to Identify foster Care 

Child Development/adult Development 

(some included among l8,548 Community Care Facilities for 6 or fewer) 

(Host Homes are included among 1,842 homes for 4 or fewer) 

Community Training Homes 

Foster Care/Adult Family Living. 

foster homes 

foster homes 


foster care 

(foster homes for children are included among 242 homes for 6 or fewer) 

Home/Individual Programs & Special Home Placements 

Alternative Family Homes 

foster homes 


Family Homes 

foster homes 


foster homes 

foster homes 

Family Foster Care 

Children's Foster Homes/Adult Foster Homes 


foster homes 

foster homes 


Developmental Homes 

foster care 

Skill Development and Family Care Homes 

Surrogate Living 

Family Foster Care .' 

Alternative Family 

foster homes 

Family Homes 


Relative Foster Care 

foster homes 

Adult Family Homes 

Community Training Homes 

foster homes ' 

foster homes 

foster homes 

ProfessionaJ Parents/Adult Foster Care 

Developmental Homes 

Sponsored Placements 

Adult Family Homes 

(foster care included among 519 homes for 6 or fewer) 

Children's FosterHomes/Adult Family Homes (for 1 or 2)/ (3 or 4) 

foster homes 


Total 20,469

I There is no indication in the report if these are arranged by governmental or non-governmental agencies, and in most states, there 
is no way of telling if the homes are for children or adults; nor are data provided on other disability groups. 

I • CA CO 10 and WV also had people in foster care in 1996, but numbers are included in larger figures used for people in 
ho~es fbr 6 or fewer. ANCOR members in other states have indicated that they supported people in foster care as well. 
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Where potential comes to life RICHARD CARMAN 

Vice President for Governmental Affairs 

April 23, 1999 

Ms. Nicole Rabner 
The White House 
1600 Pennsylvania Avenue NW 
Washington, DC 20500 

Dear Ms. Rabner: 

On April 19, 1999, Mr. Bruce Reed met with representatives from Lutheran Services in 
America (a national organization representing Lutheran social ministry organizations) 
concerning a variety of policy issues. Mr. Reed was very supportive of our work in generaL 
In particular, he suggested that I contact you concerning the bill to simplify tax issues 
regarding foster care to individuals with developmental disabilities. The Senate version of this 
initiative is S670 as introduced by Senators Dodd and Jeffords; the House version is HRl194. 
Please refer to the enclosed document for background information and copies of the bills. We 
believe these are excellent bipartisan bills which are consistent with the core values of the 
White House. 

Mr. Reed suggested that I request an appointment to discuss these bills further. I will be in 
Washington on May 3 - 7 and can meet with you at your convenience. A national coalition has 
been assembled to advocate for these bills, and I would like to bring two of its members to the 
meeting. I may be reached at 860-343-8542. 

I look forward to hearing from you. 

Sincerely, 

Richard Carman 
Vice President for Governmental Affairs 

RC:Vb 

CC: 	 Bruce Reed, White House 
David Jacox, President and Chief Executive Officer 
Joni Fritz, American Network of Community Options and Resources 

700 PLAZA MIDDLESEX, MIDDLETOWN, CT 06457 • (860) 343-8542 • FAX (860) 343-8545 

A serving arm of the Evangelical Lutheran Church in America helping persons with developmental disabilities since 1913. 
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Bill Summary & Status for the 106th c.ongress 

NEW S:EAR(~H IHOME IHEL]) 


H.R.1194 

SPONSOR: Rep Lewis, Ron (introduced 03/18/99) 


TITLE(S): 

• 	 OFFICIAL TITLE AS INTRODUCED: 
A bill to amend the Internal Revenue Code of 1986 to provide that the exclusion from gross 
income for foster care payments shall also apply to payments by qualified placement agencies, 
and for other purposes, 

STATUS: Floor Actions 

***NONE*** 

STATUS: Detailed Legislative Status . 

House Actions 

Mar 18, 99: 
Referred to the House Committee on Ways and Means. 

STATUS: Congressional Record Page References 

03/18/99 Introductory remarks on Measure (CR E495) 

COMMITTEE(S): 

• 	 COMMlTTEE(S) OF REFERRAL: 
House \Vays and Means 

AMENDMENT(S): 

***NONE*** 

COSPONSORS(23): 

Rep N LISSie, Jim - 03/18/99 
Rep Teny, Lee - 03118/99 
Rep Shows, Ronnie - 03118/99 
Rep Bereuter, Doug - 03118/99 
Rep Myrick, Sue - 03118/99 
Rep Burton, Dan - 03118/99 
Rep Hetlev, Joel - 03118/99 
Rep Schaffer, Bob - 03/18/99 
Rep DeLay, Tom - 03118/99 
Rep Capps, Lois - 03118/99 

Rep Pryce, Deborah - 03118/99 
Rep Mink Patsv T. - 03/18/99 
Rep Havworth, J D. - 03118/99 
Rep Boucher. Rick - 03118/99 
Rep Ramstad, Jim - 03/18/99 
Rep McCrery, Jim - 03/18/99' 
Rep Martinez, Matthe,,,,' G. - 03/18/99 
Rep Payne, Donald M. - 03/18/99 
Rep Northup, Anne - 03/18/99 
Rep McJnnis, Scott - 03118/99 

http://thomas.loc.gov/cgi-binlbdquery/z?dl06:HROI194:@@@L 5/5/99 

mailto:http://thomas.loc.gov/cgi-binlbdquery/z?dl06:HROI194:@@@L
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Rep Bliley, Tom - 03118/9~ Rep Barrett, BiB - 04/29/99 
Rep MoreUa, Constance A. - 04/29/99 . 

***NONE*** 


http://thomas.loc.gov/cgi-binlbdquerylz?dl06:HROl194:@@@L 515199 

mailto:http://thomas.loc.gov/cgi-binlbdquerylz?dl06:HROl194:@@@L


I Attachment. I 

1 
Written Statement ofthe 

1 
American Network of 

Community Options and Resources I (ANCOR) 

1 
I The Administration's FY 2000 Budget Proposal 

to Simplify the Foster Child Definition under the 

I . Earned Income Tax Credit 

1 Submitted for the Record of the Hearing before the 

1 
House Committee on Ways and Means 

on March 10, 1999 

1 Introduction and Overview 

This testimony outlines the comments and suggestions of the American Network 

1 of Community Options and Resources (" ANCOR") on the Administration's proposal to 
simplify the foster child definition under the earned income tax credit ("EITC"). 

I Formed in 1970 to improve the quality of life of persons with disabilities and 

1 
their families by coordinating the efforts of concerned providers of private support 
services, ANCOR is comprised of more than 650 organizations from across the United 
States together providing community supports to more than 150,000.individuals with 
disabilities. 

I ANCOR supports the underlying goals of the Administration's EITC proposal to 
clarify the scope of current tax law as it applies to foster families. However, ANCOR 

1 also strongly recommends that the proposal be drafted to reflect a proposed amendment 
to Section 131 of the Internal Revenue Code of 1986, as amended (the "Code"). This 
amendment would eliminate inequities and uncertainties of current law and uniformly 
allow foster care providers to exclude from income the foster care payments they I'

, 

1 
receive from a governmental source. ANCOR believes that amending Section 131 in 
this manner would (i) support State and local government efforts to reduce bureaucracy 
and costs, (ii) simplify the tax treatment of foster care payments, and (iii) encourage 
much-needed foster care providers to participate in foster care programs. 

I 

I 




I 
-I 	 Description of Current Law and Administration's Proposal 

I I. Current law. 

I 
Section 32 of the Code allows a taxpayer to claim the EITC if he or she lives 

with a child or grandchild for more than half the year. In addition, a taxpayer may 
claim the EITC if he or. she lives with a "foster child." "Foster child" is defined as an 
individual who lives with the taxpayer for the entire year and for whom the taxpayer 

I cares as such taxpayer's own child. To qualify for the EITC, the individual must be (i) 
younger than 19 years of age if not a full time student, (ii) younger than 24 years of age 
if a full time student, or (iii) any age if permanently and totally disabled. Section 32 

I does not require that a foster child for whom a family takes the EITC be placed in the 
household by any particular type of foster care agency. 

I II. 	 Administration's proposal. 

For purposes of qualifying for the EITC under Section 32, the Administration I proposes defining " foster child" to include, inter alia, children (or disabled 
individuals) placed in the taxpayer's home by an agency of a State, one of its political 

I subdivisions, or tax-exempt child placement agency licensed by a State. This language 
tracks the language in Section 131, another Code provision relating to taxation of foster 
families.

I 
Analysis of the Administration's Proposal 

I 	 I. The Administration's proposal would help clarify who qualifies for the 
EITC under Code Section 32. 

I 	 We believe that clarifying who qualifies as a foster child or individual as 
suggested by the Administration will help prevent the unintentional mistakes of 

I countless taxpayers who now question whether their situations meet the qualifications of 
Section 32. Additionally, such clarifying changes would provide qualifying foster care 
providers with an' adequate guarantee of their eligibility to take the EITC. Clarity

I would also help reduce the expense qualifying foster care providers often incur when 
they are forced to prove that they have claimed the EITC lawfully. Any such clarifying 
amendments, however, should parallel those proposed for Section 131, as explained

I below. 

II. Congress should further clarify the tax treatment of foster care payments by I amending Code Section 131. 

I 	 Defining the term "foster child" as it applies to the EITC is only a first step in 

I 
simplifying the complicated tax rubric associated with the provision of foster care 
services. Additional changes should be made to Section 131 of the Code, which creates 
a dichotomy in the tax treatment of foster care providers for individuals under '19 years 

I 	
2 



I 
I of age and those who provide treatment to individuals over 19 years of age. These· 

Section 131 changes should also be applied to the treatment of a ", foster child" under 

I Section 32. 

I 
For children under 19 years old, Section 131 of the Code currently permits 

foster care providers to exclude foster care payments from taxable income when a 
government entity or charitable tax-exempt organization directly places the individual, 
and makes the foster care payments. For individuals 19 years of age or older, Section 

I 131 excludes foster care payments from taxable income only when a government entity 
makes the placement and the payment. Thus, the excludability of foster care payments, 
even though such payments are derived from government funds, is linked to the type of

I agency that places the individual with a foster care provider. . 

I 
I This inflexible and dated treatment of taxpayers who provide services to 

'children and special needs individuals has become more evident as foster care 
placement has developed as a preferred means of service provision to many individuals. 
In addition to the benefits this form of service produces for special needs individuals, 
foster homes have proven their efficacy for these individuals when compared to 
institutional services and are a growing choice of State and local governments. 

I Governmental entities have found that foster care provides better service to certain 
special needs individuals and is less expensive and onerous for them to maintain. This' 
type of residential alternative also adds to the available stock of community housing and 

I expands the availability of qualified individuals to provide support to both adults and 
children with disabilities. 

I , A realization that foster care placement is' the best solution in certain 

I 
I 

circumstances, added with a desire to reduce government involvement in the day-to-day 
placement and service decisions, has resulted in governmental agencies becoming more 
reliant on private agencies to arrange foster care services for both children and adults. 
The private sector continues to play an important and growing role on behalf of 
government by arranging for and supervising these homes through licensing or 
certification by State or local governments. 

I Congress should amend Section 131 to allow all foster care providers the ~bility 
to exclude from income foster care payments received from a governmental source 
regardless of whether a governmental entity placed the foster child, as long as a

I governmental entity has either certified or licensed the placement agency. Amending 
Section 131 in such a way would not only support the efforts' of State and local 
governments to address the needs of their communities more effectively, but would also 

I~ simplify the treatment of foster care payments and reduce the administrative burden of 
the Internal Revenue Service (" IRS" ). 

I A. Current law fails to support the decisions of State and local governments. 

I 
I 
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Governmental entities are becoming increasingly reliant on private agencies to 
place both children and special needs adults in foster care. In particular, governmental 
entities have found that foster care for special needs adults reduces the expense that is 
usually . incurred when maintaining group homes and institutional settings. 
Additionally, State and local governments often use outside entities to make case­
specific decisions (such as identification of those individuals who would benefit from 
foster care and those foster care families with whom such individuals should be placed) 
as a means of reducing bureaucracy in an already trying situation. Current law, 
however, fails to provide the same tax treatment to those foster care families identified 
by private entities acting under a license or certification with States, counties. and 
municipalities as is provided to foster care families that are identified directly by the 
State. Disparate treatment' exists despite the fact that from the governmental entities' 
perspectives, the activities are the same. As a result of the difference in treatment, 
State and local governments are discouraged from contracting with private agencies to 
make placement decisions. The tax code should support State and local governments 
that decide to cut costs, reduce bureaucracy and support the special needs individuals in 
their communities through expanding their foster care programs. 

B. Current law is confusing to taxpayers and to the IRS. 

As illustrated by Table 1, incongruent treatment of foster care providers has 
created a complex system of determining when providers can exclude their foster care 
payments from income. 

Table 1- Excludability of Foster Care Payments from Income Under Section 131 

Placement Agency Payor Age of Foster 
Care Individual 

Payment 
Excludable? 

State or political subdivision State or political subdivision <19 years Yes 
State or political subdivision State or political subdivision >19 years Yes 
State or political subdivision 50l(c)(3) <19 years Yes 
State or political subdivision 501(c)(3) > 19 years No 
State or political subdivision Not 501(c)(3) <19 years No 
State or political subdivision Not 501(c)(3) >19 years No 

Licensed 501(c)(3) State or political subdivision <19 years Yes 
Licensed 501 (c )(3) State or political subdivision > 19 years No 
Licensed 501 (c )(3) 501(c)(3) <19 years Yes 
Licensed 501 (c)(3) 501(c)(3) ~19 years No 
Licensed 501 (c )(3) Not 501(c)(3) <19 years' No 
Licensed 501 (c )(3) Not 501(c)(3) ~19 years No 

Not 501(c)(3) State or political subdivision <19 years No 
Not 501(c)(3) State or political subdivision ~19 years No 
Not 501(c)(3) 501(c)(3) <19 years No 
Not 501(c)(3) 501(c)(3) >19 years No 
Not 501(c)(3) Not 501(c)(3) <19 years No 
Not 501(c)(3) Not 501 (c)(3) >19 years No 

The confusion presented by current law was exemplified by the recent decision 

4 



I 
I in Micorescu v. Commissioner, T.C. Memo 1998..:398. In Micorescu, the Tax Court 

I 

I 


held that an Oregon family providing foster care servic,es to adults in the family's home 

could not exclude from income payments received from the private agency that placed 

the foster individuals with the family. The court reasoned that because the adult foster 

individuals were placed with the family by a private agency rather than by the State or 

an agency of the State, the foster individuals were not "qualified foster individuals" 

within the meaning of 'section 131. The court reached this conclusion even though the 

organization that placed the adults in the family's home' both contracted with and 


I received funds from the State of Oregon. ,Equal treatment of all foster care families (i) 

who receive payments from an agency that operates under a license or certification by a 

government entity or (ii)who receive payments directly from a government entity 


I would reduce the confusion that currently exists. Foster families, like the family 

involved in the Micorescu case, would know with certainty whether they could exclude 


I 
 their income. ' 


I 

Taxpayers are not alone in their confusion. Section 131 has proven so 


confusing, -in fact, that IRS officials and experienced certified public accountants and 


I 

tax 'attorneys also have difficulty ,ascertaining when a payment is excludable. Our 

members can site various examples of situations in which foster care providers, have , 

been told informally by an IRS official and/or an experienced tax advisor that their 

foster care payments were to be excluded from taxable'income, when in fact those 

payments were not excludable., Amending Section 131 WOUld, therefore, prevent not 


I only the confusion' taxpayers and their tax advisors have over whether foster care 

payments are excludable, but also the confusion experienced by theIRS officials that 

are charged with administering the law. 


I 
I 

C. Current treatment of foster care payments discourages much-needed foster care 
families from participating in foster care programs. 

I 
Current law discourages families .from becoming foster 'care providers, even 

'though these rules allow families to offset taxable foster care payments (paid by non­

I 
qualified agencies) by treating expenditures made oil behalf of a foster individual as a 
business expense deductions. Such deductions are permitted only if the families 
maintain detailed expense records. Accordingly, otherwise willing foster care families 
are discouraged from accepting individuals placed by non:'qualified agencies ~ecause 


such providers are forced to endure the time and inconvenience associated with keeping 


I , extensive records. In addition, the ,confusion~reated by Section 131's complex rules' 


I 
discourages many potential foster care families from participating in the,se programs. , 
The result is a smaller pool of available, qualified and will~ng foster care providers and 
a growing pool of special needs individuals for whom group housing or institutional 
living is inappropriate. Amending Section 131 'as suggested would help address the 

I 
 increasing demand for foster care providers. 


I 
I 
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I 
I D. Legislation introduced this year would remedy these problems. 

I 
I Bills were introduced in the Senate (S.670) and in the House (H.R. 1194) that 

propose to eliminate the illogical differences in the tax treatment of payments received 
by foster care providers. These bills would simplify the current rules under Section 
131 for foster care payments. Under the legislation, foster care providers would avoid 
onerous record keeping by excluding from income any foster care payment received 
regardless of the age of the foster care individual and the type of entity that placed the 

I individual, as long as foster care payments are funded by governmental monies and the 
placement agency licensed or certified by a State or local government to make 
payments.

I 
Conclusion 

I The Administration's proposal clarifies when a taxpayer, who is caring for a 

I 
foster individual, may take· the EITC .and thus reduces taxpayer confusion and 
unintentional mistakes. The Administration's proposal is but one needed step, 

I 
however, toward removing confusion created by the complicated rubric associated with 
the taxation of foster care payments. Therefore, we additionally recommend amending 
Section 131 of the Internal Revenue Code so that all governmental payments received 
by foster care providers be treated the same. This change should also be reflected in 
any change affecting the definition of "foster child" in Section 32. If enacted, current 

I law's confusing and unfair tax rules would no longer discourage much-needed foster 
care families from participating in foster care programs. Amending Section 131 and 
Section 32 in this fashion also will support State and local governments in their efforts 

I to reduce bureaucracy and cut costs, provide more alternatives to institutionalization . 
and simplify tax administration. 

I 
I 
I 
I 
I 
I 
I 
I 
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'1 CONTACT LIST: 

I 
 1. Joni Fritz, Executive Director 


I 

ANCOR 

4200 Evergreen Lane #315 

Annandale, Virginia 22003 

(703) 642-6614 

(703) 642-0497 (fax) 

I 
 .. 


2. ·Janet C. Boyd, P.C. 

Akin, Gump, Strauss, Hauer & Feld, LLP 


I 1333 New Hampshire Avenue N.W. 

Suite 400 


I 
 Washington, D.C. 20036 

(202) 887-4068 

(202) 887-4288 (fax) 

I 

I 

I 

I 
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I 

I 

I 

I 

I 
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