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~ Reconceptualizing the Legal Debate Concerning
_‘Non-,Remedial Affirmative Action in Higher Education

L Introduction

In Regeﬁts of the Uhiver&ity of Califomia v. Bakke,' Justice Powell, in an opinion that came to bef N
known as the opinion of the Court, held that securmg the educational benefits that flow from leGfSlty n-
higher education is a compellmg interest that can constltutmnally support race-based actions 2 Asa result .

pubhc and private universities across the country have for the last two decadee adopted thxs diversity

 rationale as their primary Justlﬁcatlon for aiﬁnnanve action programs in student ad:mssnons However, in
. Hopwood v. Texas,® the Fifth Cnrcuxt Court of Appeals rejected the notion' that promoting educatlona
* diversity i isa compellmg mterest, smkmg down the afﬁnnanve action admlssxons program at the Umversnty '
~ of Texas School of Law. Hopwood sets a precedent that, if extended nationally, threatens the viability of -

_nearly all affirmative action programs in higher edpeation. Ths paper is meaht to serve as an‘important i

first step in rebutting Hopwood and nﬁkirig the case for affirmative action:in higher edﬁcation by provid'mg. ,
a policy framework for reconceptuahzmg the legal debate concermng the role of diversity in higher ‘

education and applying that framework to the i issue of afﬁrmatlve act:on in student admassnons 1 conclude

. that there is likely a strong case to be made for afﬁrmatwe action in higher educatlon based on the dlver31ty

ratxonale but much more needs to be done and done qmckly both to use educatlonal diversity more

effecmvely and to evaluate i it more rigorously.

IL. A Pohcy Framework for Analyzing the Dlvers_g' Rationale: The Case of Aﬂirmatlve Action
in University Admlssmns . . ~

This paper argues that in order to eﬁ'ecnvely ‘make the case for aiﬁmaﬂve action in hlgher
educatlon based on the diversity ranonale it is first n necessary to reoonoeptuallze the legal debate into a

pohcy—onemed framework. The model I have chosen is relatively simple: Policy engmeenngcan be -

' 438 U.S. 265 (1978).
2 See id. at’312-15 (opinion of Powell, I.).

* See, e.g., Tanya Y. Murphy, An Argument for Diversity Based Affirmative Action in H:gher Education, 95 Ann. ,
Surv. Am. L. 515, (1995) (“Although affirmative action in higher education was created specifically for
remedial purposes, today the primary, and perhaps only, Justification for the retennon of aﬁrmanve action

- programs is educational dwersnty ).
4 78 F.3d 932 (Sth Cir. 1996) cert. demed 116 S Ct 2581 (1996)



dmded into four mterrelated parts: ( 1) goals (2) objectwes (3) strategy, and (4) desngn Each part s .
linked to the next by ev:dmce and analytrcal presumpnons (1 e., goals dlctate objectlves objectlves dxctate
strategy, etc.). Understood in these terms, promotmg racial dxversnty at umversmes 1s not an’ end in 1tself ’
rather, it is an ob_;ectzve desxgned to further various goals of hxgher educatlon In order to achieve that
objectzve a umver51ty may msntute a given strategy, such as race-based afﬁrmatwe action in admissions,
which in tum. has a certain desxgn, such as Bakke s “plus factor d%lgn in which race is “but a single |
though 1mportant element.” ' '

Using this framework to reconceptualize the legal debate concerning, non-remednal afﬁrmatl ve
. »acnon in higher education clearly identifies the possible arguments in support of racial chversny and
hlghhghts what needs to be done to make those arguments most effectlvely The remamder of this paper '
applles the policy framework described above to the i issue of afﬁnnatwe action in university admxsswns '

The following chart summarizes the analysis that follows ‘Each column indicates a different line of

argument in support of non—remedia] afﬁrmaﬂve action in h;gher educanon The darker cells md;cate the - |

w&ak&ct ]mk in ach column.

* See Philip Zelikow, Foreign Policy Engineering: From Theory to Practice and Back Again, 18 Int’] SecurityA
143 (Spring 1994) (dividing policy engineering into seven interrelated parts including the four discussed here). |
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A. " Goals of Higher Educaﬁdn

Goals are defined here as the non-oberatioha] interests fhatdn'ﬁe poliéy choices.® In Hopwbod V.
Texas, the Fifth Circuit rejected the diversity rationale for affirmative action in higher education without -

fully considering the relevance of récial diversity to the various goals of higher education it may promote.

¢ 1d. at 160. Tﬁroughout the rerAnai‘n‘de; of this paper, I ﬁ§e‘the terms “goals” and “interests” interchangeably. A

2 '
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) The Hopwood court often seemed to consider all non-reﬁxedjal uses of afﬁrmative action to be akin to the ‘ ‘
, .use of race for race’s sake. Thus the court sald fW]e see the case law as suﬁimenﬂy estabhshed that the . -

use of ethnic dlversnty sxmply zo achieve racza! keterogenetty even as part of a number of factors s

" unconstitutional. 7 Obwously a university’s use of affirmative actlon to foster racxal dwersny has to serve

some goal beyond the achlevement of dwersﬂ:y itself. That much was ¢lear from Regents of the Umverszty

of California v. Bakke Raaal dlversny in the student body is not an end in itself; it is an objeonve that i is,

sought only because it serves some larger goals of hzgher educatlon It is those goals (or mterests) thata °

~ court must ]udge to determine if they are sufﬁc:mtly compellmg to Jusufy afﬁnnatlve action. ,

‘Much has been written about the goals of hzgher educatlon yet they are still a topic of debate At

+ least four potentially compelling: goals of higher education may be enhanced by pursuing the objectlve of e
promotmg racial diversity in the student body, by whxch 1 mean mcreasmg minority representatlon at

predo:mnantly ‘white' umver51t1es ) promotmg teaching and learning (stlmulatmg thought by provxdmg

~diverse perspectwes relevant to vanous fields of study) (2) enhancing civic values (instilling students with

rhe tolerance understanding, and opm-mmdedness necessary for them to functxon as good citizens andfor ‘
~ effective leaders in our mult1cultural democratlc society); (3) remedymg the lack of essentxal—servzce
 providers in soae{y (producmg well~educated professmnals to practlce n under—served commumnes) and _
’ (4) remedying racial stranﬁcatzon in socsezy (producmg well- educated minorities to serve at advanced
levels. of society).” ' -
The remamder of thls secuon will descnbe in greater detail each of these goals and its link to the
objectwe of promotmg racnal dwersxty Furthermore this section w:ll con51der which, 1f any, of these goals .
(or mterests)~are most llkely to be cormdered oompellmg by the current Supreme Court. The Court has

offered little guidance concerning precisely what the term “oompelling interest” means."’ ‘Nonetheleee, itis

! Hapwoad 78 F.3d at 945-46 (emphasns added)

® See Bakke, 438 U.S. at 307 (opinion of Powell, 1), '

® Notice that the first two goals identified here constitute the “educational diversity” at issue in Bakke. They are

believed to be furthered by interactions among students of different races (i.e., it is the dxversxty that is important)-

and are intended to ‘benefit all students.” The last two goals flow from the definition of diversity as the inclusion of

minorities at predominantly white universities. They are intended to benefit primarily the minority students and

some segments of society. All of these goals are interrelated and can be divided in several different ways. Final ly,
" - other goals may also be relevant, such as the interest in déveloping new knowledge (providing diverse perspectives -
.. to stimulate new research and wntmg) which is closely related to the goal of promoting teaching and learning, -
10 See, e.g., Stephen E. Gottlieb, Compelling Governmental Interests: An Essential But Unanalyzed Term in
.Constitutional Adjudication, 68 B.U. L. Rev.'917, 937 (1988) (“[W]ith few excepnons the Court has failed to
- explain the basis for finding and deferring to compelling governmental interests.”). Some legal commentators
have suggested that the Court has adopted a “know it when I see it approach” to identifying compelling interests,
id. (quoting Jacobellis v. Ohio, 378 U.S. 184, 197 (1964) (Stewart, J., concurring), and that “compelling, even
more than beauty, [may be] in the eyes of the beholder,” David Schimmel, Is Bakke Still Good Law? The Fifth
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pos51ble to glean some general pnnmples from the Court s _]unsprudence and to reach some tentative

conclusions with regard to the four goals 1dent1ﬁed above
L Promoting Teaching and Leam' :

~ One interest that may be served by promoting racial diversity in- student admissions is reaching anc.‘a'v
" learning. Teaching and leaming ls obviously a central part of the rriissién of hlgher education. It is also of |
" great importance to society. Slgmﬁcantly, teachuing and leammg at universities occurs not only between
faculty and students but among students themselves. ' In Bakke, Justice Powell recognized that “[p]eople ‘

»12

do not leam very much when they are surrounded only by thie likes of themselves Thus, a. dlvermty of

. student perspectives, mcludmg racial perspectives, promotes substantwe teachmg and learning, both in and -
out of the classroom, by exposing students toa vanety of views on whatever subject 1s at issue and by
challengmg students’ individual perspectlves. Racial dlver51ty, therefore beneﬂts all students by prowdmg
them with a more complete educational expenence |

' This interest in teaching and leammg can perhaps be more fully explamed by respondmg to the
criticisms often lodged against it. . The most common criticism lev1ed agamst this mterest 1s that it equates

_race with viewpoint: As the Fifth Circuit asserted in Hopwood, “To beheve that a person ’s race controls
his point of view is to stereotype him.”** But this criticism misses the point. Thebelief is not that a _
person’s race oohtrols his vdetvpoint but rather that a person’s race may affect his/her life experience and, :
in tum, lus/her perspective | on certain issues. This does not stereotype a person any more than the belief :

that where a person was bomn and raised may have a sumlar effect. Ina sense what i Is at issue is not racial

diversity at all, but experiential diversity. “The variety of viewpoints that the umversxty seeks to foster -

. Circuit Says No and Outlaws Affirmative Actzon 113 Ed. L. Rep. 1052, (1996) (quonng Lino Graglia, Texas :
- Lawyer, Sept. 25, 1995 at 25).
1 See, e.g., Emest T. Pascarella & Patrick T. T erenzini, How College Affects Students 620 (1991) (“Con51stent
with evidence on the impact of student-faculty interaction, students’ interactions with their peers also have a strong
influence on many aspects of change during college. Included are such areas as intellectual development and

" orientation; political, social, and religious values; academic and social self-concept; intellectual orientation,
interpersonal skills; moral development; general maturity and personal development and educational aspirations
and educational attainment.”).

" 2 Bakke, 438 U.S. at 313 (quoting William Bowen, Admissions and the Relevance of Race, Princeton Alumni

Weeldy 7,9 (Sept 26, 1977)). :

13 See, e.g., Akhil Reed Amar & Neal Kuma Katyal, Bakke's Fate, 43 UCLA L. Rev. 1745, 1749 (1996)

(“Integrated education ... does not just benefit minorities -~ it advantages all students in a distinctive way, by

bringing rich and poor, black and white, urban and rural together to teach and learn from each other as

" democratic equals.”).

" Hopwood, 78 F.3d at 946.



does nol come from eny innate difference between the races ﬂleniselves, but rather froni the vaiying life
exneriences of thel individuals, due in large pan to their racial Backgrounds' »13 Furthermore, the point is .
" not that every black person for example will feel the same about every issue, or that every black person '
will feel differently than every white person about every issue. Rather, the simple reallty is that black and
white persons are often percelved dlfferently in the world and, in tum, often percewe the world
differently.' 2 »
‘ The Fifth Circuit in Hopwood seems to deny the role of race in socxety by stating that race is no
more relevant than blood type.”” This comparison is msultmg. It is safe to assume that blood type is in no
way correlated with educatlonal opportunity, s0c10-ecONOmMIc sfatus, Of the nature of interpersonal relations
in our country. Substantial evidence indicates that this is clearly not true for race.”® The Fifth Ciro‘uit; like “
all of us, may wish that there were not racial djfferences in society, Butiit cannot deny reality. “One must

" be careful to distinguish bet:ween issues of is and ought.”**-

And;if the court’s goal is to delegitimize racial |
dxfferences n somety, O the questlon from the perspectxve of wxiversify admi‘seions is what is more likely | to .
famlztate that goal -- allowmg black and white students to interact in the umversxty marketplace of ideas or o
- effectlvely censoring all deferences between black and white students from dlscussmn in that marketplace
by disallowing afﬁrmatwe action in student admissions? A o '
A second cnticism that may be lodged against promoting racial diversity in the student body to’
further the interest in teaching and learmng is that it relies on a faulty pedagogical premise: The university -
is a place wlxere faculty teach students, not where students teach students. This criticism is'both ivrong and

~ . L -

1 Murphy, supra note 3,at : ’
16 “Students ‘come to “understand” primarily on the basis of their own reflecting experience, into whlch they seek
to incorporate the new ideas they encounter in their courses.” Because their experiences determine their frame of
reference, minority students bring the influence of these experlences to assignmerits and discussions.” Note, An
Evidentiary Framework for Diversity as a Compelling Intérest in Higher Education, 109 Harv. L. Rev. 1357, 1370
(1996) (quoting John D. Wilson, Student Learning in Higher Education 29 (1981)). Racially diverse perspectives
may be more relevant to some issues than others. See, e.g., Amar and Katyal, supra note 13, at 1778 (“Of course, b
diversity cannot function in the same way, or be as important, in every academic context. There may be settmgs '
where diversity may not have much educational importance at all (graduate school in math, perhaps) and other
_settings where it will matter a great deal (college for example).”). But at any comprehenswe umversnty, rac:a]ly
diverse perspectives are likely to be more often relevant than not
1" See Hopwood, 78 F.3d at 945.
BE g., Affirmative Action Review: Report to the President 20—25 (July 1995) (presemmg evxdence of contmued
racial stratification and discrimination in American society). : '
1 Adolphous Levi Williams, Jr., 4 Critical Analyszs of the Bakke Case, 16 S.U. L Rev. 129, 225 (1989).
“However unpleasant it may be, the issue of race is still very much an unresolved issue in the United States. As
desirable as it might be to set this issue to one side, pretend it does not exist, or acknowledge its existence and ..
accord it only minimal importance, the historical evidence and realities (for example the small percentage of Afro-
American|s] in the professions) lead us in the opposne direction and to another conclusion, specifically, that race.
must be considered now and in the foreseeable future.” -/d. at 229.
% See Hopwood, 78 F.3d at 940 (suggestmg that the goal of equal protecnon is to make race melevant)
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musses the point. It is wrong because it assumes that faculty have all the answers and have mtemahzed all o

‘ .relevant perspectlves conceming their subjects. On the contrary, the role of faculty isto constantly ‘

drscover as well as to share knowledge, and “[these] funcuons of dlscovermg and sharing knowledge are .
intimately related.”! Furthermore the criticism is wrong because it assumes that all teachmg and Ieammg:'
occurs in the classroom. “A great deal of leaming occurs mfonnally »22 Fmally, this criticism misses the '
point because even if it were true that only faculty teach students, it 1s wrdely beheved that studmt—cmtered |
teachmg, whether it be dlscussron sections in college, the Socratic method in law school, the case ‘method in

business school etc. 1mproves the overall educatlonal expenenoe 10 . promotes teachmg and leamning).

. “In the classroom, professors can use the backgrounds and expenences of other studexrts as a leamning

I 223 .

“ Fmally, the questlon of whether this interest in promoung teachmg and leammg, whrch is part of

‘the educatjonal diversity endorsed in Bakke is hkely to be found compelling by the Supreme Court today i is »

a separate issue that can perhaps best be detemuned by examining the likely view of each Justrce Onthe
negative srde of the ledger, Justlces Scalia and Thomas and Chief Justlce Rehnqulst are unlikely to ﬁnd thls :
interest to be ccmpellmg Justlcee Scalia and Thomas have-recently mdlcated that they favor full race- .
neutrality, and Chief Justice Rehnqurst shows no signs of favormg drversrty On the posrtlve side, |
Justice Stevens has taken a pragmanc view of what constltutes a compellmg interest and now clearly

supports educatronal drversxty as sufﬁmently oompellmg. Furt.hermore while the wews of Justlces

2! Nannerl O. Keohane, The Mission of the Research Uﬁikrsity in The Research University in aTime of
Discontent 157 (Jonathan R. Cole, Elinor G. Barber & Stephen R. Graubard eds., 1994). In this way, promotmg
racial diversity can also further universities’ goal of developing new knowledge, because students not only he]p

_ educate other students; they also educate and stimulate faculty. See id. at 157- 64.

2 Bakke, 438 U.S. at 313 n.48 (quoting Bowen, supra note 12 at9).
2 Note, supra note 16, at 1370, . : '

H See Adarand, 115 8. Ct. at 2119 (Scalia, J., concurring in part) (“To pursue the concept of racial entitlement — -
even for the most admirable and benign purpose -- is to reinforce and preserve for future mischief the way of -
thinking that produced race slavery, race privilege and race hatred. In the eyes of government, we are just one race
here. It is American.”); id. (Thomas, J., concurring in the Jjudgment) (“In my mind, government-sponsored racral

discrimination based on benign prejudice is just as noxious as discrimination inspired by malicious prejudice. In

each instance, it is racial discrimination, plain and simple.”).
? See, e.g., Amar & Katyal, supra note 13, at 1768 (“William Réhnquist voted for Allan Bakke once, and his
wntmgs and opinions reveal no faith in Lewis Powell’s diversity theory.”).

§ See, e.g., Métro Broadcasting, Inc. v. FCC, 497 U.S. 547, 601-02 (Stevens, J. concumng) (“The public. mterest

© in broadcast diversity -- like the interest in an integrated police force, diversity in the composition of a public

school faculty, or diversity i in the student body ofa professxonal school -- is in my view unquestlonably
legitimate.’ ) ‘
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Souter, Breyer, and Ginsburg are somewhat less ,k‘nown,‘their dissents in Adardnd v. Pena clearly evidence |
" a rejection of strict race neirtrality andpotential Support for educational diversity as a compelling interest.”
The apparent swmg votes therefore are hkely Justlces Kennedy and O’Connor, whose views are
somewhat difficult to drscem Justroe Kamedy seems generally to be opposed to afﬁnnatwe action because ’A:
he has often been a strong’ proponent of race neutrahty Justice O’ Connor has not been as strong a - '
‘ Vproponent of race neutrallty, but she authorod the main dissent 1 i Metro Broadcastmg, Inc. v. FCC, ]omed i
’by Justrce Kennedy, among others ‘which rej ected broadcast diversity as a compelling interest and '
suggested that only the remedral interest in overoommg the present effeots of past dlscnmmatron could ever
constitute a compellmg interest * Nonetheless there are clear differences between the broadcast drversrty .
| at issue in Metro and the interest in promotmg teachmg and leammg in the hrgher educatron context.*’
'Furthermore Justice O’ Connor s prior opmrons mdrcate some level of support for educational drversrty
. Finally, in Adarand, Justice O’Connor avorded repudratrng Bakke, indicated that strict scrunny 1s not “fatal
- in fact,” and, joined- on]y by Justice Kermedy, reaffirmed her belief in the i importance of precedent 2 ThlS

last point concerning the importance of precedent may be espécially important:

Adarand teaches us a valuable lesson about Justtoes O’Connor and Kennedy . Joined : . . only
by Justice Kennedy, [Justice O’Connor] carefu]ly crafted one section of Adarand in light of her
1992 [Planned Parenthoodv.] Casey opinion (coauthored with Justices Kennedy and Souter),
which cautioned against overruling hugely important cases around which major social expectations
have crystallized. .. . Thus a big “plus” for Bakke [and its interest in promoting teaching and
leamning] is its social »importance‘ An entire generation of Americans has bem'schooled under

2 See Adarand, 115 S. Ct. at 2120 (Stevens, J., drssentmg, Jomed by Gmsburg, 1), id. at 2131 (Souter, J.,

drssentmg, Jjoined by Ginsburg and Breyer, 11.), id. at 2134 (Ginsburg, J., drssennng, joined by Breyer, J.). Justice

Ginsburg’s explanation, joined by Justice Souter, concerning the Court’s denial of certiorari in Hopwood is ‘

© perhaps also evidence of their support for affirmative action in the higher education context. See Texas v.

Hopwood, 116 S. Ct. 2581 (1996) (indicating that the issue of whether universities can use race as one factor in

admissions is. “an issue of great national importance™ that will be decrded another day).

' 28 See Amar & Katyal, supra note 13, at 1757-58,°1769.

~ * Metro, 497 U.S. at 3028 (O’Connor, J., dissenting). . :

*® These differences include the unique role of education in socrety, the specral Flrst Amendment protecnons of

academic freedom operating in the higher education context, the emphasis placed on individualistic diversity in "

Bakke versus the largely pluralistic diversity at issue in Metro, the direct interactions among students in a -

university environment versus the attenuated interactions between owners of broadcast stations and the public, and

+ the fact that Justice Powell upheld educational diversity under strict scrutiny in Bakke. See, e. g2., Amar & Katyal,

supra note 13, at 1747 (1996) (offering several potentially salient distinctions between Bakke and Metro) '

* See, e.g., Wygant v. Jackson Bd. of Educ., 476 U.S. 267, 286 (1986) (O’ Connor, J., concurring) (“[A]lthough its

precise contours are uncertain, a state interest in the promotron of racial diversity has been found sufficiently = .
compellmg,, at least in the context of higher education, to support the use of racial classifications in furthering ~

that interest.”), id. at 288 n.* (“The goal of providing ‘role models’ discussed by the courts below [and rejected by '
the Supreme Court here] should not be confused with the very dlfferent goal of promotmg racial diversity among

the faculty.”).

- Adarand, 115 S.Ct. at 2114-17.
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’ Bakke-style affirmative action. . . .Onlya handful of rnodem Supreme Court cases are now .
household words in Amenca But Bakke - hke Brown and Roe -- is surely one of them *

Given this analysis, there is likely acaseto be made for afﬁrmatiye actjon inAhigher education

“based on the interest in promoting téachhrg,and learning. But it is likely to be a tongh case. -
2. - Enhancing Civic Values

A related interest that may be furthered by promotmg racial diversity.in the student body is
enhancmg civic vaIues Education has long been wewed in our democratic society as “the very foundation ‘
- of good cmze'xshrp v “[M]uch of the pomt of educatlon is to'teach students how others think a.nd to help. -
'them understand different points of view -- to teach students how to be soverelgn, responsible, and

informed citizens in a heterogeneous democracy.” By bnngmg together and promotmg interaction among
~an array of students from diverée racial and ethnic groups, universities help cu]tivate the values of |
understandmg, tolerance, and respect for others that make all students beu:er cmzens Thls goal is central

to umversmes and is arguably the comerstone of arguments for racial dxversrty

Institutions of higher education are today a primary source of . . . cultural capital. They aspire to
.cultivate the remarkable and difficult capacity to regard oneself from the perspective of the other,
which is-the foundation of the critical interaction necessary for active and effective citizenship. . ..
In the United States, . . . racial and ethnic identities mark lines of intense political division. If the,
* racial and ethnic rifts that divide us are to be transcended by a democratic state that is legitimate to
~all s:des there must be amcu]ate participation in pubhc culture that concomrtantly spans the lmes
_of these controversies.*® S . :

Thxs civic mterest is at the heart of Bakke s diversity. ratlonale and is often analyzed as part of the

interest in promotmg teachmg and leammg descnbed above. Therefore the prior analysxs of the likely
\ ’weWS of each justice concermng whether the interest in teaching and leammg 15 compelhng likely applles
here. However, I have dxsaggregated the two interests to point out an 1mportant difference: Unlike the o

teaching and leaming interest, the civic interest-does not necessarily depmd on Judgments about

%, Amar & Katyal, supra note 13, at 1769-70.
% Brown v. Bd. of Educ., 347.U.S. 483, 493 (1954),

" % Amar & Katyal, supra note 13, at 1774.

* Robert Post, Introduction: After Bakke, Representanons Summer 1996, at 1,1. See also Amar & Katyal supra
note 13, at-1749 (“If a far-flung democratic repubhc as diverse -- and at times divided - as late twentieth-century’
America is to survive and flourish, it must cultivate some common spaces where citizens from  every corner of
society can come together to learn. how others live, how others think, how others feel. If notin . umversrtles
where? If not m young, adu]thood, when””) :


http:an~lyzed.as
http:controversies.36

individuals’ vieWpointé. Even if the lesson that black and white studenté, for example, leam from ‘
interacting with each other in a university setting is that there is no viewpoint correlated with race (i e., that
black and white students do not in fact see any issues dxffermtly in any consistent way), that would likely
be an extremely valuable lesson toward mstﬂlmg students of all races with the tolerance and understandmg
necessary for them to function as good citizens in our multicultural, democratic somety As Justice Stevens

explained in Wygant v. Jackson Board, of Educanon refemng to the value of ramal diversity in the

. N facu]ty

- In the context of public education, it is quite obvious that a school board may reasonably conclude
that.an integrated faculty will be able to provide benefits to the student body that could not be
provided by an all-white, or nearly all-white, faculty. For one of the most important lessons that -
the American public schools teach is that the diverse ethnic, cultural, and national backgrounds*
that have been brought together in our famous “melting pot” do not identify essential differences
among the human beings that inhabit our land. It is one thing for a white child to be taught by a
‘white teacher that color, like beauty, is only “skin deep”; it is far more convmcmg to expenmce -
that truth ona day-to-day basis durmg the routme ongomg learmng process.*

This distinction could make a difference to'Justice 0’Connor, who in her Metro dissent indicated *
her opposition to ahy affirmative action program that is based on the ass‘umption that a person’s race ‘
determines how he/she thinks.*® As explamed above, 1 believe that this criticism conceming race and

~viewpoint misunderstands the relevance of racial diversity in the higher education context. Nonetheless, to
* the extent that the criticism can be avoided, the case for enhancing cmc valpes asa cqmpellmg mtereet i

may be sli ghﬂy stronger than that for promoting teaching and leaming..

3. Remedying the Lack of Essential-Service Providers

On a different level than the two educational interests just described, promoting the inclusion of
racial minorities at predominantly white universities may serve the interest in producing well-educated

professionals to practice in under-served areas in society. This interest is different than the interests in

¥ Wygant 476 US. at 315 (Stevens I, dlssentmg) (emphasis added). Some seek to distinguish this-sameness
+ argument from the difference argument for promoting racial diversity. But I see the two as inherently linked.
Persons of different races likely have some differences that are real, based on their different cultures and
experiences, and others that are based on misperceptions from which our sameness can emerge. - But the point is
that it does not matter to which theory one subscribes because racial diversity likely promotes civic values among -
all students in either case. Therefore this goal for affirmative action cannot be said to turn on the reiatxonshxp
between race and viewpoint.

® See Metro, 497 U S. at 602 (O’Cormor J., dissenting).
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teachiﬁg and learning and civic values because it is not based on the interaction among students of different
races. In fact, this interest is not really concerned with the race of the students atall. Rather, it seeks to
promote minority student attendance only because under-served communities tend to‘be lafge]y minority’
communities, and because it is believed that minority graduates are more likely to practice in those A
communities. ' _’ L ‘ |
. This interest may be cotnpelling in some circumstances where the need for certain service proi/idefs
1s 1tself compellmg For example, in Bakke, Justxce Powell suggested that the state’s mterest in “facilitating ‘
* the health care of its citizens” by expandmg health services in under-served oommumtxes was arguably ‘
compelling enough to justxfy the use of raee-based afﬁrmatwe actlon at Davis Medxcal School but he N
. rejected the interest in large part because there was no evxdence that mmonty graduates were more hkely to
practxce in such under-served conunumtles ® Aswill be shown below such evxdmce now exxsts
' However as will also be shown below afﬁrmanve action programs designed to promote this interest are :
.unllkely to withstand strict scrutmy under any circumstances because they suffer from a different fatal flaw
- there ate clearly race-neutral means avallab}e to further ttns mterestv(l.e., the program would not be
“necessary or narrowly tailored) 0 For 'exarople a u:iivefsity could offer scholarships to. students who
pledge to practice in under-served commurntxes after graduatlon Atthe extreme umversmes cou]d evert
reserve admissions slots for students who agree to practlce in under-served commumues 'I‘herefore the

potentlally compellmg nature of thxs goal is likely moot.
4. Remedying Racial Stratification in Society

Finally, promoting the inclusion of racial ininoﬁties ﬂuough affirmative action'irt university‘f ‘
admissions may serve the mterest in remedymg racial stratification by producmg well-educated mmontles
to serve at advanced levels in soczety Thxs interest rests in part on the notion that universities are pnme
forces of social mobxlxty. However, this mterest does not only have a social promotion component to it; it
may also have an~instrum'eutal eomponent: ‘It may be ne_cesséty in some circumstances tof‘adm:it minority
students to study in certain fields because &ere is an instrumental value to having minorities m certain
posmons in society. For example, in Wittmer v. Peters, “ the Seventh Circuit upheld an aﬂimatlve actlon
program for correctional officers at a prison “boot camp” because the court. found it was necessary to

promote black officers to serve the state’s compe]hng mterest in pamﬁcanon and reformation” of youth

¥ Bakke, 438 U.S. at 310—11 (oplmon of Powell, J.).

*° Justice Powell mentioned this criticism in Bakke as well. See id at311.
~ ' 87 F.3d 916 (7th Cir. 1996), cert. denied, 65 USLW 3416 (1997).
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offenders. Imagine that instead of the boot camp seekmg to promote a black ofﬁcer dnrectly, the local ‘

umversrty sought to enroll a black applicant in its correotronal ofﬁoer trammg program. -In that case, there

- would perhaps be an argument that, given the compellmg interest in havmg some black correctional ofﬁcers
in supervisory posmons the university program would pass strict scrutmy o ‘

. It is clear that universities may not use afﬁnnanve action srmply to promote the social mobr]rty of
mmormes that interest is largely akin to the interest in overcommg socretal dlscnnunatlon > which the
Supreme Court has clearly indicated is not sufficiently oompellmg to Jusnfy afﬁnnatrve action by any entity
except perhaps the federal government. Funhennore even where there is an instrumental value'to the
promotion of minorities in a given field, affirmative actlon 1s lrkely to rarse substanual concemns for the
Court Nonetheless, this mterest may be worth pursumg in defense of a umversrty s afﬁrmanve action
program where there is an extreme]y close connecnon between the educatron the university provrdes and the

’ avarlabr ity of minorities in potentrally compellmg posmons in socrety One possxble example that will be

. explored below is the medical professron

.B. - Evidence L!g[ggg e Oblectlve of Promoggg Racxa] Dtver sity to the Goals of Higher
Educanon

A ~ In order to make the case for afﬁrmatrve action in hrgher educatxon the objectrve of promotmg
racial drversrty must be lmked to the above goals of hrgher educatlon by more than mere analytical -
presumptions. The Supreme Court will uphold afﬁnnatrve action only where there is “a strong basis in
evidence” to support the belief t.hat the given program serves a compellmg interest and is ‘narrowly tarlored
to achieve that interest.** Grven the paucity of evrdence concenung the value of racial diversity in higher
education, this heightened ev:dentrary reqmrement would seem to pose the greatest challenge to efforts to
promote affirmative action based on the diversity rationale. “’l’he vhop,e for preservmg pluralism in

American higher education now rests on our ability to marshal'.speoiﬁc evidence that the institutions’ coref

~ * See, e.g., Bakke, 438 U. S. at 30’?-10 (oprmon of Powell 1. ) (holdmg that the mterest in overconung socretal

.. discrimination is insufficient to justify afﬁrmatlve action by a umversrty)

4 See infra text accompanying notes 73-78. o
™ See, e.g., Richmond v. J.A. Croson Co., 488 U.S. 469, 500 (1989) (quoimg Wygant 476 U S at 277). This
subsection of the paper focuses on showing that racial diversity serves.a compelling interest. The related issue of:
whether affirmative action is necessary to promote that interest is an 1ssue of strategy and is discussed below. See
infra text accompanymg notes 92-99 :
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. needs and values require special efforts for racial and ethnic minorities.” In other words, universities ~ -
_Tnust present clear evidence that promotmg racxal dlversrty serves one or more  of the potentlally compellmg

mterests 1dmtrﬁed above

It is unclear how much and what kmd of evrdence is neoessary to meet thrs evrdentlary requxrement. ‘
‘A recent article argues that the Court should be satrsﬁed wrth' “the testlmony of educators. 6 Mauy _ :
academics have touted the value of dxversrty, but I am not conﬁdent that such evxdence wlll mdependently
be sufficient to sustam affirmative action. (It certamly was not in Hopwood) Nonetheless several factors
» arguably favor umversxtres in their efforts to present suﬁ’rcrent evidence of the value of racial diversity: (1)
The First Amendment concept of acadermc freedom holds that it is chiefly the university’s place
determine for itself on academic grounds who may teach, what may be taught, how it shall be taught, and'

Q). Tlre Supreme Court has arguably indicated that some det‘ermce to!

who may be admitted to study.
higher education experts may be appropriate with regard fo afﬁrmatwe action.” (3) While universities |
" must present substantral evidence of the value of drversrty, the ultxmate burden of proof remams w1th the ‘
plamtxff(s) challengmg a university’s affirmative action program to prove that it violates hls/her equal -
| ‘protecnon rights.” (4) In Wittmer v. Peters Chref Judge Posner held that how much and what kind of B
evrdence is required under the strict scrutmy standard depends, in part, on what evidence is avallable :
This section of the paper describes possible ewdentrary chams hnkmg the objectwe of promotmg
g racnal diversity within the student body to each of the four potentrally compelling mterests 1dent1ﬁed above
(in other words, assessing the value of diversity). Direct evidence linking racial diversity to most of theA '
o interests identiﬁed above is extremely limited; some have even suggested t}rat such evidence cdnnot be

produced.” Furthermore, what evidence does exist sometimes shows mixed results conceming the value of

o Martin Mchaelson BuzIdzng a Comprehenszve Defense of A ﬁz‘rmafweActron Pragrams Chmn of Hrg,her Ed
July 28, 1995, at AS6.. -

% Note, supra riote 16, at 1361,

47 See, e.g., Gabriel J. Chin, Bakke to the Wall: :me Crisis ofBae’cfcean Dwersrty 4 Wm. & Mary Bill Rts. J. 881,

.. 888-89 (1996).

 *® Bakke 438 U.S. at 312 (opinion of Powell 1) (quotmg S\wezy v. New Hampshlre 354 U S 234, 263 (1957)

(Frankfurter, J., concurring in the result)). ‘

~* See Southern Education Foundation, Redeeming the Amerlcan Promise, 14—18 (1995) (sugg,estmg that the
‘Supreme Court’s statement in United States v. Fordice, 505 U.S. 717 (1992), that policies traceable to the de j Jure

. segregated era must be eliminated “to the extent practicable and consistent with sound educatronal practrces >

" indicates a willingness to defer, to some extent, to education leaders). .

%0 See, e.g., Wygant, 476 U.S. at 277-78 (plurality oplmon) id. at 292 (O’Cormor J. concumng)

51 See Wittmer, 87 F.3d at 920-21.

%2 See, e.g., Note, supra note 16, at 1361-62 (“Although the educatronal commumty has heralded chversrty s

benefits, current social science methods do not provide definitive measurements. Therefore, if courts did require

universities to prove that diversity furthers learning, courts would be making a substantive choice that higher
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racial divérsity in higher education. "However this is likely because the resource of racial Vdiversity has, -
until recently, been largely underutlhzed by universities in. any formal way and has in tum been (
underevaluated as well. Still, some positive dxrect ev1denoe exists ooncenung the value of diversity, and
other mdxrect evidence shows great promise. 'Iherefore I conclude that there is hkely a case to be made for
the 1mponanoe of racial diversity in achrevmg the goals of hrgher education, but universities must promote :

efforts to use the resource of diversity more effectively and to evaluate i 1t more ngorously

1.  Evidence Li " Rncial Diversity to the Goal of Promoting Teac and ‘
Leamg' I i '

Drrect evrdenoe linking, racral drversrty in the umver51ty student body to the goal of promotmg

C teachmg and learmng would mclude studres that demonstrate more effective teaching and Ieammg 1n

racially diverse environments, mcludmg enhanced leammg on substantive issues, improved cognitive slolls; A
~etc. Such studies are rare, but some recent and encouragmg attempts have been made For example

several recent longjtudinal studies based on nationwide student survey data report posnuve correlatlons

' between mcreasmg cross-racial student interactions and. such educatlonal outcomes as retention,

sausfactron with college, intellectual self-concept and social self-concept (at least where coupled wrth
efforts to promote constructive interactions among students of different racial groups) % 'Other studies
have tried to measure the effects of diversity at a more micro-level. One example 15 a recént study by
Maurianne Adams and Yu-hui Zhou-McGovem that attempted to measure the effects of an undergraduate |
socral drversrty course (with a racrally diverse student enrollmmt) on students cognitive development

: 'Adams and Zhou-McGovem hypothesized that “ [c}o ege curricula that deal with social justice and socral .
diversity call for many of the qualities descnbed in the [cognitive] developmental literature with regard to
 critical thinking, openness to eonﬂieting_perspeotives from readings or classroom discussions, and;-ymost o

especially, the ability to reflect upon one’s experience, prior beliefs and feelings from another’s

educational institutions cannot pursue diversity. . The beneﬁts of dwersrty are the result of interpersonal .

interactions that cannot be quantified or verified by scientific proof.”).

% See Alexander Astin, How Are Students Affected? 25 Change 44 (1993); Octawo Villalpando, Companng the’

Effects of Multiculturalism and Diversity on Minority and White Students’ Satisfaction with College, ASHE

. Annual Meeting Paper 16 (Nov. 9, 1994); Mitchell Chang, Racial Diversity in Higher Education: Does a Racially

Mixed Student Population Affect Educational Qutcomes? 11- 12 (1996) (forthcoming artlcle based on unpublished

Ph.D. dissertation, University of California, Los Angeles) ,

* Maurianne Adams and Yu-hui Zhou-McGovern, The Sociomoral Development of Undergraduates ina “Soc1a1 g

.. Diversity” Course, Paper presented at the Annual Meetmg of the Amencan Educational Research Assoc (Apr. .
1994) - ‘ . .
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s perspeetive » Based'on tests administered to students before and after parﬁcipation in the social diversity :
course Adams and Zhou-McGovem found statnstrcally s:gmﬁcant posmve effects on students’ cogmtlve ;
devel opment , ' o

The above studies mdmate that itis- possrble to develop evidence linking racial dxversnty in the o
student body to the goal of promoting teachmg and leaming, but much more research is clearly needed. |

| Studies showing a direct link between raeial diversity and improved teaching and leaming are Iikely hard to
produoe Assessing teaching : and learning 1s ‘inherently difficult, and assessmg that part of teaching and
leaming attnbumb]e to diversity is likely even more $O. However qualltatxve data may be more readily
available than quantitative data and should not be undervalued.”

Finally, in the short term, the premise that racial diversity in the student body i 1mproves teaching |
and leamning can perhaps be proven indirectly. First, there is evidence that having a. varlety of perspectives
examine a problem, in general, promotes problem solvmg “Studies have shown that work team -

2258

Aheterogenexty promotes critical strateglc analy51s creatmty, mnovatlon and high-quality decxsxons

Second, those perspectives that should be actively included in a diverse problem-solving groupv are likely B

~ ' those perspectives that are relevant to the given p'roblem or subject at issue and are not ‘otherwise

| adequately represented Third, there is substantial evidence mdlcatmg that race is often relevant n the ‘
sense that black and white persons, for example often have different expenences in the world as a result of

race and, in tumn, often see the world differently.” Therefore there is hke]y a strong argument to be made

* Id. at 1-2.

% 14, at 31.

37 See Villalpando, supra note 53, at 25; ; Telephone Interview with Mitchell Chang,, Professor Loyola Marymount

Univ. (Apr. 1, 1997).

*® Susan Sturm & Lani Guinier, The Future of Affirmative Action: Reclaiming the Innovative Ideal, 84 Cal. L.

Rev. 953, 1024 (1996) (citing L. Richard Hoffman & Norman R.F. Maier, Quality and Acceptance of Problem

Solutions by Members of Heterogeneous Groups, 62 I Abnormal and Social Psychology 401 (1961)). Of course,

not all of the effects of diversity, especially cultural diversity, on problem solving are positive. “Although -

culturally diverse groups have the potential to generate a greater variety of ideas and other resources than oulturally

homogeneous groups, they need to overcome some of the group interaction problems that make group functioning

~-more difficult.” Warren E. Watson & Kamalesh Kumar, Differences in Decision Making Regarding Risk Taking:
A Comparison of Culturally Diverse and Culturally Homogeneous T ask Gr'oups, 16 Int’l J. of Intercultural .

Relations 53, 61 (1992).

% This often unfortunate truth can be shown in many ways mcludmg audit studies and surveys that demonstrate

the continuing vestiges of discrimination that African Americans and other minorities face in their daily lives.

See, e.g., Michael Fix, George C. Galster & Raymond J. Struyk, An Overview of Auditing for Discrimination, in

Clear and Convincing Evidence: Measurement of Discrimination in America 1 (Michael Fix & Raymond 1. Struyk '

eds., 1993) (discussing evidence of discrimination facing minorities in employment and housing), Jennifer L.

- Hochschild, Facing Up to the American Dream 114 (1995) (reporting that white persons rank black persons as.
more violent and less likely to work hard). Such vestiges undoubtedly influence minority life experiences and

likely contribute to differences in black and white viewpoints on countless issues, from welfare reform to the O.J.

Slmpson verdicts. See, e.g-, The Four Americas: Government and Social Pohcy Through the Eyes of Amenca ]
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for the notion that mcludmg black students’ perspectives in wnversrty discussions is hkely to enhance B
problem solving, and thereby teachmg and leammg, on many issues, at least n studmt-centered leammg

.environments.

2. Eﬁdehce Linking Racial Diversity to.the Goal of Enhancing Civic Values

Direct evidenee Iiﬁking racial diversity in the student hody to the goal of mhancing civio values
would include research studies that demonstrate that students’ values beliefs, and/or actions are posmvely

affedted by a more diverse campus ermronment Once agam such direct evidence is extremely limited.

. “National studies dealmg with changes dunng the college years in attitudes and values related to avil

rights, civil liberties, racism, anti-Semitism, or general tolerance for nonconformity uniformly report shlﬁs_
toward social, racxal ethnic, and political tolerance and greater support for the rights of individuals'in a ' .
wide varrety of areas.”® But there is little ewdence that racrally diverse educational mvrronments )
themselves have such effects. One excepnon isa recmt Iongrtudma] study by Alexander Astm mentloned .
- above, in wh1ch he found that mcreased faculty and institutional commltment to dmersrty and increased
student diversity experiences (such as participation in a cultural awareness workshop) were positively .
associated wnth increased cultural awareness among students and/or increased student commitment to
~ promoting racral understandmg Thus Astin lends some dlrect support to the notion that eﬁ'oxts to
-promote racial dlversrty mn tum promote civic values, and other studies have corroborated Astin’s ﬁndmgs
" that participation in cultural awareness workshops has posmve effects on students’ attltudes about rac1al A
diversity & But much more research is clearly needed. A -
Onoe again, the link between racial diversity in the student body and the goal of inculcating civic.
“values can perhaps be established indirectly by studies demonstratmg that interactions among different
types.of people, in general, 'promote tolerance and understanding, This theory is widely lorown as the .
“contact hypothesis,” which states that “contact with members of a negatively stereotyped group might

amehorate attitudes both toward the specnﬁc group member or members with whom contact occurred and

, Multl—Raclal and Multi-Ethnic Socrety, Harvard Survey Project 25 37 (Dec 1995) (ﬂlustratmg dlﬂ"erences 11
7 viewpoints by race with regard to numerous lssues)

% Pascarella & Terenzini, supra note 11, at 27 9.

8! See Astin, supra note 53, at 46-49."

$2 See, e.g., Leonard Springer et al. , Attitudes Toward Campus Dzverszty Partzc:panon in a Racial or C ultural

Awareness Workshop, 20 Rev. of ngher Ed. 53, 60-66 (1996) (showing that participation in a cultural awareness

-workshop is posmvely associated with more favorable attitudes toward racial diversity among white students

including men, women, and students in both llberal and conservauve majors) o
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) proportlon of black and Hlspamc resndmts in the oommumty areas than wrth the areas’ income lev

toward the grouo as a whole.”® Numerous studies have provided support for the oontaot hypothesis
;vravfa’ed that certain conditions are met. These conditions lnclude (1) that the interaction oceur between .

persons of equal status, (2) that the interaction afford persons the chance to get to know each other and 3) .

that the i interaction be cooperative and in pursmt of mutual goals Even where these condmons are met

most studies cohcerx)ing,me contact hypothesis show a positive shift in attitudés only toward the specrﬁc

 stéreotyped group member and not necessarily toward the group"as a whole. But recent studies ~ha've shown )
* support for the generahzatlon component of the oontact hypothesrs as well. 6 Therefore the contaot
- hypothesis could lend indirect support for the importance of racial dwersrty n prornotmg such cmc values

. as racial tolerance and understandmg, provided that universities are willing to make the commitmentto .

foster cross-racial cooperative leamning opportunities. -

-3, vndence L!w Racial Dwersntv to the Goal olf Remedﬂg the Lack of
" Service Providers in Under-Served Commumtles .

There is substantra] evrdence ofa lack of certam types of profess:onals practxcmg in certam

- segments of society. These under-served communmes tend to be largely mmonty 'F urthermore thereis '
~ some evidence that minority professnonals are more hkely to practice in these areas. Therefore, mcreasmg

mmonty em'ollment in oertam professional programs may remedy this lack of semce providers. Ihe most

apparent example is the medlcal profession: There is substantial evrd(-moe ofa shortage of physrcrans in -
certain segments of society.*® While there is some evidence of shortages in poor commumtles, a recent

study in Califomla indicates that “[t]he supp'ly of physicians was much more strongly associated witb the “ .
1 67 -

5 James L. Werth & Charles G. Lord, Previous Conceptions of the Typical Group Member and the Contact
Hypothesis, 13 Basic and Applied Social Psychology 351 (1992). See also Gordon Allport The Nature of
Prejudxce (1954) (proposmg the contact hypothesis).

# See Werth & Lord, supra note 63, at 352; Donna M. Desforges et al., Effects of Structured Cooperanve Com‘act
on Changmg Negative Attitudes Toward Stigmatized Social Groups 60 J. of Personality and Social Psychology
531 (1991); Janet Ward Schofield, Improving Intergroup Relanons Among Students, in Handbook on Research on
Multicultural Education 635, 638-41 (James A. Banks ed., 1995).

55 See Desforges, supra note 64, at 535-40 (showing 1 that cooperative learning interactions between college
students and other students who they believed were former mental patients had a positive effect on the college .
students’ attitudes toward the supposed mental patients with whom they interacted and toward mental patients -
overall), Werth & Lord, supra note 63, at 358-63 (indicating, with some lack of experimental controls; that
classroom interactions between college students and a guest speaker with AIDS had a positive effect on the '
students’ attitudes toward the speaker and toward people with AIDS more generally, but finding that the change i m

. attitudes was only significant for students who had not previously had contact with a person with AIDS). .
56 See, e.g., Miriam Komaromy et al., The Role of Black and Hispanic Physicians in Prowdmg Health Care for '
< Underserved Populdtions, 334 NE. J of Medicine 1305 (May 16 1996). : ‘
7 Id. at 1307. ‘
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. Finally,. studres show that black and Hlspamc medrcal school graduates are srgnﬁcantly more hkely to -

‘- practroe in these under-served areas.® Therefore afﬁrmanve actlon in medical school adrmssrons may be
necessary to further the compellmg interest in facrlrtatmg health care to all citizens.® However as

' mentloned above and discussed below, itis unlrkely that afﬁrmatrve actron programs desrg,ned to achreve

" this interest. will'pass strict scrutmy, desplte the above evrdence because there are. hkely race-neutral means '

available to achieve thrs goal

4 Evidence Lm@g______ggl Drversntv to the Goal of Remedmg Racial
Strauﬁcauon in Society o

There 1S ample and i 1mpresswe evrdence that hlgher education is. a major force of socral mobility for
" minorities. Consrder the effects of college on mmontres ﬁrture eamings: Frrst for all students; the effect
of obtarmng an undergraduate degree on future eamings has never been greater 70 Second a college degree
' results in an even greater mcrease in eammgs for black students than for white students ™ Third, and most
rmportant in the context of afﬁrmatrve action, a Tecerit study shows that mmonty students who attend
selective universities, often as a result of affirmative action, have hrgher future eamings than equally
" qualified minority students who attend less prestigious universities.”” This shows that affirmative action in
hrgher educatlon is itself an agent of social mobrhty
Desprte all of th]s it is not likely that the Supreme Court would find that uruversrtres arethe
,appropnate actors to dec1de to use affirmative action to pursue this goal of remedying racral stratrﬁcatron
which is akin to remedying societal drscnmmatron. However, as stated above, there may be rare cases:
where increasing the number of minorities serving in select positions in society has an instrumental value
that is itself compelling, and where universities are so closely connected to producing fninorities to serve in
© those positions that afﬁnnative action would be justifiable. ‘ ' - |
o8 }d S.N. Keith et al., Effects of. Aﬁ”zrmatzveAcnon in Medzcal Schools: A Stzedy of the Class of 1975,313 N.E. J
of Medrcme 1519-25 (1985).
® See Bakke, 438 U.S. at 310-11 (indicating that the state’s interest in “famhtatmg the health care of its citizens”
was potentially compelling).
7 See William G. Bowen, No Limits, Transcript of speech delivered at Cornell Univ. 2-3 (May 21, 1995) (quatmg
Sarah E. Turner, Changes in Returns to College Quality, U. of Mich, Dep’t of Econ., mitneo (April 1995)).
" See One Statistical Measure of How a College Education Tends to Repair Damage From the Past, J. of Blacks
in Higher Ed.'S (Autumn 1996) (reporting that the median annual i mcome of black high school graduates is
. approximately 57 percent of wlute high school graduates, but the i income of black college graduates is 87 percent
of white college graduates). “Whatever the reasons for the continuing economic disparities between the races, itis ~
certain that a college education, more than any other factor, serves to break down racial stereotypes, increase
opportunities for African Americans, and decrease the economic gap between blacks and whites.” 1d.

" Thomas Kane, Racial and Ethnic Preference in College Admissions 13 14 (199?) (Paper presented at recent
conference on aﬂirmatrve action and umversrty admrssrons)
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Consrder once agam t.he medlcal professron It 1s. clear that there 1s an underrepresentatron of

- black physrcrans in socrety Furthermore there may be an mstrumental value to havmg a sui‘ﬁcrent

number of black physicians in society (not to be confused wrth the interest dlscussed above in provrdmg
under-served segments of society wrth physrcrans of any race) Srmply put, whrle physrcrans of all. raees

are capable of provrdmg quahty care, black physicians may, in sofme cases provrde better care for black

" patients.™ This could be true for several reasons: First, there is evidence that. black patrents are more

' rhkely to visit black physrcrans Thrs is true even after controllmg for the propomon of black resrdmts

living in the grven commumty Thrs may indicate that black patlents feel more comfortable vrsmng black

physrcrans Thus, increasing the number of black physrcrans could lead to an increase in prevennve care’

' ‘and early detection of 1llness as‘more black patrents would more readily seek medical attention.. Second,

black physrcrans may be more likely to understand “the cultural and social context of illness-and drsabrhty

+ among blacks.”” - For example the umque socral pressures facmg African Amencans such as 1ssues of

status and drscnmmatlon can cause great stress whrch can promote disease and rllness A black physician

is hkely to better understand these pressures and to more easnly faetor them into his/her diagnosis.” Thrrd, . k

black physrcrans may be able to communicate with black patrents more easrly, which is crucial because o
" medical evaluation is itself a social mterachon 78 For all these reasons and more, it is possible, though

- perhaps not probable, that the Supreme Court could ﬁnd that afﬁrmatrve acuon m medical school

admrssrons is necessary to further the compellmg interest in provrdmg health care - to-all citizens.”

However, the question remains whether some actor besrdes a uruversrty, such as the federa] govemment 15

the more appropnate actor to make that determmatron -

™ Eg., Sterling M. Lloyd & Russell L. Miller, Black Studenr Enrollment in U.S. Medzcal Schools 2611 of Am

. Medical Assoc. 272 (1989) (“Blacks continue to be underrepresented in the medical schools of this country and in -

the profession of medicine. Blacks represent about 12% of the nation’s population, but only 6% of total medical
school enrollment, 5% of medical school graduates, 5% of postgraduate tramees 3% of physrcrans in practrce and
2% of medical school faculties. ).

™d at__ :

75 Komaromy, et al. supra note 66, at 1301-08

76 Lloyd & Miller, supra note 73, at __. :

77 See Clovis E. Semmes Racism, Health, and Post—Industrrahsm A Theory of Afncan-Amencan Health 131- 34
(1996). ‘ .
" Lloyd and Miller, supra note 73, at S

" See Bakke, 438 U.S. at 310-11 (opinion of Powell, J.) (mdrcatmg that the state’s interest in ‘facrhtatmg the

» health care of its cmzens is potentrally compelhng)
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C. 0b|ectlve of Promot_n_tg Raclal Dwersx;y, '

~ Objectives are concrete, operational aims that are lmkod to tho tlonFoper,otiona] goal's/intorests by
evidence and analytical presumptions, ® as illustratod above In the case of Vatfﬁrr“native action in university
admissions, the objective 1§ promoting racial diversity in the student body, by which I mean mcreasmg
minority representation at predommantb: white universities. However, vague objecttves suchas

“promoting racial dxversxty, .are somettmes dangerous because they lead to confused imperfect policy
choices." What makes an objective “operational” is that it is defined preclsoly enough so that it is e_asy to
understand what is expected and to detérmine whether the objective has been achieved. In the case of
afﬁrmatlve action in university admissions, this ne:ed to clearly arttculate a policy’s objective | raises
+ additional questions: Exacﬂy what level of rac1a1 dtversn:y 1s appropnate'? And for how long should it be
pursued"82 ‘
_ The proper level of dtver51ty a umversnty should pursue and how long a umversn:y should pursue it
" naturally depends on what goal(s) of higher education it is trymg to promote. For example, if the goal or
interest is remedymg ramal stratification in somety, then the appropnate level of dtversﬁy is likely tied to
the lack of minonties at certain levels n somety Thts conclusion illustrates why it is unltkely that the goal
of remedying racial strattﬁcatton wtll be found to be compelhng in'most cases. Promotmg this interest . ;
would permit a discrete university to use affirmative action to admit any number of minority applicants 1t )
‘believed approprja'te until societal discrimination was‘ remedied, a situation the Supreme Cou'rt has cleariy
rejected B ' | -
However 1f the mterests a umvers:ty is seekmg to serve are promotmg teaching and leammg or.

enhancing civic values among its students, then the appropnate levels of diversity are tied to the levels

8 See Zelikow, supra note 5, at 162.

51 1d. at 162-64. ~ ~ ‘

¥ When talking about numbers itis obwously important to distinguish between targets and quotas The use of
quotas in affirmative action is clearly unconstitutional, see, e.g., Bakke, 438 U.S. at 314-20, in part because using a
quota encourages the recruitment of enough minorities to fill the quota regardless of qualifications, see Amar &
Katyal, supra note 13, at 1751. Numerical targets are intended to be more flexible and aspirational. Numerical
targets in affirmative action establish the ideal while recognizing that meetmg the targets depends on the
availability of qualified minority applicants, ’

' % See, e.g., Bakke, 438 U.S. at 307-10 (opinion of Powell, J.) (“[T]he purpose of helping certam groups whom the
faculty of the Davis Medical School perceived as victims of ‘societal discrimination’ does not justify a classification
that imposes disadvantages upon persons like resporident, who bear no responsibility for whatever harm the
beneficiaries of the special admissions program are thought to have suffered. To hold otherwise would be to
¢onvert a remedy heretofore reserved for violations of legal rights-into a privilege that all institutions throughout
the Nation could grant at their pleasure to whatever g,roups are perceived as wcttms of societal dtscmmnatlon

~ That is a step we have never approved ”)
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necessaty to achreve those goals by promotmg dlscussrons and mteractlons amorng. students of dlfferent
races. In other words some specrﬁc level of mmonty representatlon on campus is obvrously requlred to
create sufﬁcrem. opportumtles for commumcatlon and interactions across racial lines. '
vaen the lack of direct evtdence ooncemmg the value of drversnty to promotmg teachmg and )
leammg and mstlllmg civic values, we obv:ously do not know what level of rmnonty enrollment is optrmal o
‘ One point of agreement between proponents and opponents of dlvermty-based afﬁnnanve action seems to
" be that propomonallty in racial represematlon lS not necessanly reqmred to further those educattonal
! goal Furthermore many educatton leaders believe that minority pammpatlon and interaction across
racial lines are dependent upon the level of comfott mmontles feel on campus. This raises the notion of
cntlcal mass.”® Even on this pomt however the avarlable pedagog:cal literature is llmrted and difficult
to interpret. Therei is substantial evidence that black students attendmg predonnnantly whrte universities
experrence greater levels of alienation and 1solatlon than their white cc)unterparts at predommantly white.
umversmes or their black counterparts at historically black umversmes S Furthermore, there is evidence
that the social and acadermc adjustment of black students at predommantly white universities is enhanced i
| by communalrsm meaning the tendency for a black student to see hlmlherself as part ofa black '
commumty ¥ “The communal studmt may be more llkely to draw from the support of Blacks on campus ’
S orin the surrounding commumty, thereby uniting with community members in the face of adversity rather ‘

than withdrawing in isolation.”*

Thus a critical mass of black students may increase the level of comfort -
-of black students on campus by prov:dmg such a black commumty ' .

| Thls however, hlghllghts the concern that a- crmcal mass’ mxght make mmonty students feel
more comfortable only because they are able to self-segregate wﬂ;hm their own racial or ethnic

communities, thereby actually decreasmg cross—racral mteracttons There is some ewdence of such

# Compare Amar & Katyal, szzpra note 13; at 1777 (supporting non-remedlal afﬁnnauve actron) (“A ‘critical mass
of students of a particular group may be needed so that other students become aware of the group (and of the
diversity within the group), but this by no means requires exact proportionality -- or ‘anything like it.”) and Chin;
' supra, note 47, at 894 (opposing non-remedial affirmative action) (“The theory of Bakkean diversity is that it may
be beneficial for persons who are not members of a particular group to have contact with others who are. '
‘ Accordmgly, the number of minority students admitted is driven not by the percentage of mmormes in the
population, but by the number needed to achieve that goal of educational diversity. ).
% See, e.g., Chin, supra note 47, at 921 (“Diversity proponents often argue that a cntxcal mass’ of rrunonty
students is necessary to ensure that the students are socially comfortable.”). :
% See, e.g., Walter R. Allen, The Color of Success: Aﬁ:can-Amerrcan College Student Ouicomes at o
Predommantly White and sttorrcal(y Black Public Colleges and Universities,; 62 Harv. Ed. Rev 26 (Spnng e
1992); Pascarella & Terenzini, supra note 11, at 380. o
¥ Chalmer E. Thompson & Bruce R. Fretz, Predzctmg the Adjustment of Black Sma’ents at Predommanrly thte
ggstztutrons 62 1. of ngher Ed. 437, 437-38 (Julyf}\ug 1991) : ‘
- Id .
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. “Balkanization,” but recent studies indicaté that a “critical mass” of minority students will not necessarily -

result in self-segregatlon Cross-racial interaction will occur as long as universities seek to promote

such cross-racial interaction. In other words m addition to numbers, “the results of efforts to mcrease

diversity on our campuses may depend very much on what kinds of leammg environments are created 0

Fmally, the issue of whether afﬁrmatlve action in higher educatlon intended to promote teaching )

and learning and enhance civic values has a clear stoppmg point in tenns of how long it should be used is

- more difficult. Gwen the nature of these goals it seems logxcal that a umversxty should use afﬁnnatrve

_action, if necessary, to promote racial diversity until race no longer has substantial educatlonal value

which is hkely tied to the role of race in society and, thereby, to the exrstenoe of socretal dlscnmmatron

. But perhaps the distinction here is that universities are not trymg to directly overcome past societal

~discrimination by acting as the self-proclaimed leaders of social readjustment for discrete racial grougs. :

Rather, universities are simply reoogmzmg the reality of sooietal discrimination and its relevance to the

ﬁﬂﬁllm’efnt of rheir core goal: providing a coruplete educationl(int’ellootual vocational, civic ‘moral, etc.)
for all of, tke:r students Whether this is a distinction with a drfferonce lrkely depends on how compellmg,
the Court ﬁnds the goals ‘of promotmg teaching and learmng and instilling civic values to be. |

D. Strategv_v of Affirmative Action .
A 'strategv isa general'pl'an of action designedvto achieve the desired objeotive(s) and thereby

promote the larger goals The strategy at issue here is race-based a.[ﬁrmatzve action in student

admissions. It is the use of this race-based strategy that implicates stnct scrutmy and requires umversmes

to show that the strategy is narrowly tailored to serve a compelling interest.

_ - However, recent comments and actions by members of the hlgher educatlon community and others
mdrcate a lack of understandmg or apprec:atlon for what it means for a strategy to be ¢ race—based” and

thereby tngger strict scrutmy Some education leaders and researchers are encouraging rhe development of

¥ Seé, e.g., Troy Duster, The Diversity of California at Berkeley: An Emerging Reformulation of “Competence”

- in.an Increasingly Multicultural World, in Beyond a Dream Deferred 231, 237 (1993) (“Our research revealed that

while the student body is segmented along racial and ethnic lines, there are some important, good social relations
and collective problem solving across racial and ethnic lines.”); Sylvia Hurtado, Eric L. Dey & Jesus G. Trevino,
Exclusion or Self-Segregation?. Interaction Across Racial/Ethnic Groups on College Campuses, Paper presented at
the Annual Meeting of the American Educational Research Association (1994) (finding that, in terms of mformal
interactions, “African Americans are more likely to interact across groups than are wlutes 7). e

** Bowen, supranote 70,at21.. | .

*! See Note, supra note 16, at 1363-63.

2 See Zelikow, supra note 5, at 164-65.
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admlssrons schemes intended to promote racxal drversrty by usmg facxally race-neutral cntena such as

- social class But what 1mp11cates so-called strict scrutiny in constltunonal analysis 1 is not merely facrally

race-based action but also intent to discriminate based on race.* In other words, if the intent ofa !

university in adopting a facially race-neutral admissions policy is'to achieve racial diversity, it'is subject to

.the same legal standard as 1f its admrssrons program were facially race-based The law scrutrmzes covert .

race-based actions as strmgently as overt race—based actions. Therefore, there may be little value in
developing such facially race-neutral admissions programs > In any case, the data overwhelmmgly
indicate that the use of facially race-neutral factors such as social class is not hkely to yre!d a racially
diverse student body.*® ‘
Whether itis fac:ally or Just mtentronally race-based the Supreme Court will uphold afﬁrmatlve

aetion in hrgher educat:orr only where it serves a compellmg interest and is narrewly tallored to achieve that N

interest. The compelling interest prong was addressed above: The narrowly réilored prong requires

5 See, e g~ LindaF. Wrghtman The Threat to Dzverszty in Legal Education: An EmpzrzcélAnaIyszé of the
Consequences of Abandoning Race as a Factor in Law School Admzssron Dec:szons 72N.Y.U. L. Rev. 1 48
(forthcoming, 1997).

- % See, e. 2., Arlington Heights v. Metro. Hous Dev., 429 U, S 252, 264—?1 (197’?) (indicating that strict scrutmy is .

implicatéd where a racially discriminatory purpose is shown to have been a “motivating factor” in the adoption of a _
facially race-neutral policy or program). The existence of a discrimihatory purpose is determined by examininga
‘number of factors including the events leading up to the program s adoption and statements made by members of
the given decisionmaking body. /d. at 267-68. ‘

%% Two caveats to this point are perhaps warranted: (1) Once a facially race-neutral program is ‘shown by the

~ plaintiff to have been motivated by a racially discriminatory purpose (i.e., to promote racial diversity), then the

burden technically shifts back to the defendant to show that the program wculd have been adopted even without
that factor. /d. at 271 n.21. Therefore, to the extent that universities can justify the adoption of race-neutral
admissions criteria that promote racial diversity on grounds independent of their intent to promote racial dwersrty
(i.e., for other legitimate educational reasons), such criteria likely have a better chance of being upheld. See

. Michael Williams, Racial Diversity Without Racial Preferences, Chron. of Higher Ed., Nov. 15, 1996, at A64.

(2) An argument can be made that facially race-neutral efforts such as wrdemng the scope of student recruitment

.. may be immune from equal protecnon challenge even if the intent is to recruit minority students, perhaps because
~ such programs cause no injury to non-mmorlty students (i.e.; recruitment has no discriminatory eﬁ‘ects) See Lujan

v. Defenders of Wildlife, 504 U.S. 555, 560 (1992) (indicating that the “irreducible constitutional minimum of
standing” requires “injury in fact”). But of Miller v. Johnson, 115 S. Ct. 2475, 2485 (1995); Shaw v. Reno, 500
U.S. 630, 641-42 (1993) (holding that a voter residing in a racially germnandered district has standing to .
challenge the redistricting plan’ because he/she has been m)ured by having been treated not as an individual but as -
a member of a racial group.). o
®Eg., Robert Bruce Slater, Why Socioeconomic Affirmative Action in College Admrssmns Works A gamst A ﬁ'zmn‘
Americans, J. of Blacks in Higher Ed. 57-59 (Sumrner 1995) (showing that using socio-economic status in
admissions at selective universities would result in little more racial diversity than a race-blind system that did not
include socio-economic status); Wightman, supra note 93, at 48-59 (finding that neither socioeconomic status,
selectivity of undergraduate school, or undergraduate major if used as factors in law school admissions would
result in racial diversity similar to that presently achieved under affirmative action); Kane, supra note 72, at 18-19 &
(ﬁndmg that because the majonty of low=income families are white, a college presently administering a race-based o

_ affirmative action admissions plan would have to “grant preferences to six times as many low-income- students to

‘yield’ the same number of black and Hispanic freshinen”). “No race-blind substitute is hkely to «cushion the effect
of an end to racral preferences The problem is one.of numbers ” Id at. 1? .
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pnmanly that the raoe—based strategy of affirmative action be necessary in the sense that there are no truly "

A ;race—neutral (e, ne1ther facrally or mtentxonally race-based) means avarlable to achieve the compellmg

: mterest(s) i3 raoe—neutral means are avanlable race-based means’ cannot be utilized. For example, as

explamed above it 1s possrble to 1mplement raoe—neutral means to promote the goal of remedymg the lack .

of essemtxal-semce providers in socrety A umversrty could for example, reserve admissions. slots for

students who pledge to practice in underuserved communities’ aﬁer graduation.”’ Because such raoe-neutral

'maans are ava:lable race-based affirmative action programs des:gned to achreve rhat goal are unhkely to

pass strict scrutiny even if the goal i is found to be compelhng _
However it is more dxﬁicult to see how raoe—neutral means could eﬁ'edwely achleve the remammg .

goalsof hlgher education presented above (assuming they are found to be compelling). For example, with )

* regard to the goals of promoting teaching and learmng and enhan cmg civic V?luﬁs ‘among all S,tudeuts,;ithe o

very point is to expose students to different racial perspectives and to p’rorrrote racial understarlding Itis
unlikely that these goals could be fully achleved w1thout promotmg at least some level of racial dwers:ty
Furthermore the evndence indicates that absent mtentlonal eﬁ"orts to promote the admission of certain
minorities to selective universities, racial dwers:ty at those mstttutlons would be decimated > Therefore
assuming that elther of the goals of promotmg teachmg and learrung or mstrllmg civic values is found to be
compellmg af’ﬁrmatwe action in student admissions, properly desxgned would hkely be a narrowly tallored

means of achieving that goal.

*" Even if the effect of such a program was to increase racial diversity, it would not be subject to strict scrutiny

‘because it was not facially or intentionally race-based. See, e.g., Personnel Administrator of Mass. v. Feeney, 442
-U.S. 256 (1979) (upholding a Massachusetts veterans’ ‘preference policy even though the leglslature was fully

aware that the policy would have a discriminatory effect on women).
% Possible race-neutral means likely include incorporating ‘multicultural ideas into the umversrty curricufum
and/or formalizing eﬁ‘orts to promote racial ethics. Therefore, universities may have to present evidence that such

. race-neutral efforts are not likely to be effective in racially homogeneous (i.e., all white) environments.

Furthermore, to the extent that such race-neutral means are likely to be even partially successful, the Court may
look more favorably on the use of affirmative action if those race-neutral means are used in tandem with’ -
affirmative action. See Metro Broadcastmg, Inc. v. FCC, 49? uU. S 547, 589-90, 590 n.3 (citing wnh approval the -
FCC’ s prior and continued use of race-neutral means). ' ‘
% See, e.g., Slater, supra note , at 57 (“[1)f admissions at {the nation’s most prestxg;ous umversrtles] were made on

 the basis of grade point average and SAT scores, and without regard to race, perhaps 1 percent or 2 percent of all

students accepted for admission to these schools would be black.”), Wightman, supra note 93, at 19-27 {showing -

'that minority admissions to ABA accredited law schools would decrease significantly if only race-neutral criteria

were used); Bowen, supra note 70, at 19 (finding that the use of exclusively race-blind criteria at selective
universities would reduce black enrollment from approximately 8 percent to 2 percent).
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E.  Design of Race as “Plus” Factor

100

Simply put, pohcy design is a detailed statement of the strategy In the case of affirmative

: action n umversrty admissions, the legally required desrgn is dictated by Justice Powell’s decision in

Bakke In order. for a umversrty s affirmative action program to pass constltutronal muster, it must avold

racial quotas and seek to promote a broad-based, mdmduahstlc notion of dlversnty in which race is “but a '
single though important element. ™" In other words, race may only be deemed a smgle “plus’ factor ina .
particular candidate’s file. Admissions programs that do not fol]ow this’ desng,n will not pass strict scrutmy
,It is perhaps appropriate to mqulre whether this desngn of affirmative action, where face is just one
element of diversity among many, can truly resulr in a racially diverse student body, or whether this

individualistic notion of diversity is a sham because race is really the prédominant factor in student

- admissions. The eviderice indicates that while race is only a factor in admissions at the most selective

universities, it is a substantial factor at those institutions. According to a'reoént study, at those selective

umversmes with average SAT scores in the top 20 percent of all four-year institutions, black and Hnspamc

- .apphcants were found to be 8-10 percent more hkely to be admrtted than whlte students with similar

quahﬁcat\ons.m “This differential was as large as that assocxa_ted wrth having an A- average‘m high ‘ A

school rather than a B or having an SAT score of 1400 rather than 1000

1 123

However, for several reasons, thJs does not necessarily mean that Bak plus factor” designis a

. sham: First, the primary factor in adrmssrons is always prior academic aduevement'(i.e., all students

admitted, t}uough affirmative action or otherwise, come from the pool of quéliﬁed *céndrdates).m‘ Second,

it is ¢lear that universities seek to promote diversity in student admissions based on multiple factors in

* addition to race (e.g., geographiC diversity).'"* But rrrany of these factors are likely well represented at all

levels of highly qualified students. Therefore a umversrty may not have to take as substantial afﬁrmatlve
action to achieve dnvers:ty with regard to most of these charactenstrcs Third, universities do grve |

, substantial weight to other particularistic factors beyond race in student’ admlss:ons. The most obvious

example is alumni preferexlces,fwhich the evidencs indicates are more substantial then race-based

190 Soe Zelikow, supra note 5, at 166,

191 Bakke, 438 U.S. at 315 (opinion of Powell, J.).-
1% Kane, supra note 72, at 8-9.

103 .

1% See, e.g., Bowen supra note 70, at 10. ‘ ‘

105 See, e. g., Citizens Commission on Civil Rights, The Resource An Afﬁrmanve Actron Guide 9A (1996)
(indicating, that the Umversrty of California at Los Angeles (UCLA) considers not fewer than 17 factors in 1ts

- admissions process)
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preferences at selecttve uruversmes * Fourth, race is likely gitrm Suostanﬁal w’eight in admissions at
- selective umversmes when choosmg among qualified apphcants because as I hope I have explamed R
‘ throughout this paper, racial diversity i is an 1mportant resource for acluevmg the goals of hxgher educanon .
- certainly much more lmportant than diversity in cluldren of alumni. - A

L Conclusion :

The above pohcy analysxs mdxcates that there is hkely a strong case to be made for. afﬁnnanve

aotlon in umversny admissions designed to promote the ob_]ecuve of i mcreasmg rac:al dwersxty inthe .
student body and to further the vanous goals of h:gher educatlon that ﬂow from it. However making the
" case for affirmative action in hlgher educanon will reqmre an tmmedlate substantial comnutment from the
higher educanon commumty For nearly 20 years, the hlgher educatlon commumty has relied on Justice .
Powell’s decxsxon n Regents of the Unwers:ty of Calzfomxa v. Bakke as its sole Justlﬁcatmn for afﬁrmatlve
action in }ugher educat.lon This reliance has bred complacency The Fifth Circuit’s demsxon in Hopwood
v. T exas can be either a clanon callora death knell. ‘ ' ‘

. This paper has sought to serve asa first step mn makmg the case for affirmative action in higher

education by reconceptuahmng the legal debate into a pohcy—onented framework that clearly identifies the ‘

. A p0551ble arguments in support of non-remedial afﬁrmatwe action m hlgher education and highlights what ‘

| * needs to be done to make those arguments most effectively. Based on that analysis, I conclude that .
 affirmative action programs dnged to further the goals of enhancmg civic values and promotmg teaching

.and leaming are most lnkely to pass strict scrutmy and that the weakest link in the chains of argument o
supporting those goals is likely the lack of substantlal evidence mdlcatmg that promoting racial dlversxty
furthers those goals. The limited ewdence that exists indicates that achxevmg racial dwetsny.can_ promote

teaching and leaming and enhance civic values when coupled with efforts to promote constructive )

~ interactions among students of different racial groups Therefore, i order to make the case for aﬂ‘irmatlve
“action in h1gher educatlon umversmes must mcrease their efforts to use the resource of racial diversity '

more effecuvely and to evaluate it more rigorously.

19 See, ¢.g., John Larew, Who's the Real A firmative Action Proﬁteer? in Debatmg Affirmative Action 247, 250
Nicolaus Mills ed., 1994) (“‘At most elite universities during the elghttes the legacy was by far the bxggest pnece of
the preferenual p:e ™.
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. An Overview of the Law Governmg -
Non—Remedral Affirmatlve Actron in Higher Education

L  Introduction

The law goveming afﬁnnative action in higher education is ata cruclal point inits development.f :

Several recent decisions by the Supreme Court, most notably Adarand Constructors, Inc. v. Pena,'

evidence a clear trend toward the umversal ngld application of so-called strict’ scrutmy in evaluating all

race-based policies and programs " Some legal commentators have argued that this trend may sound the - - -

death knell” for aﬁ'xrmatlve action in higher educanon and espemally for the non- -remedial mterest in
promoting educatxonal dwersnty Hopwood v. Texas,® in  which the Fifth Crrcmt rejected educanonal '
dwersrty as a compelling interest and held unconstitutional the afﬁrmatwe actxon admissions program at the
University of Texas School of Law, is obwously a mamfestanon of that view. However thereis also a
competmg conceptxon of the present state of affmnatwe action based on the notion, reomtly endorsed by a,
majonty of the Court that strict scnrtmy is not “fatal i in fact.” That view 1s embodied 1 in the recent

countervallmg case of Wittimer v. Pez‘ers in which the Seventh Clrcurt upheld an aﬁ'itmatlve acuon

: employmmt program for correctional officers at-a “boot camp” in order to further the state 3 compellmg

interest in the * pamﬁcatl onand reformatlon” of youth oﬁ‘enders Wittmer, though occumng outside the

hrgher education context, provides a potentially powexful rebuttal to Hopwood and 111ustrates that the law

: govemmg affirmative action can best be understood as being unsettled. This brief paper provrdes an

overview of the present legal standards relevant to afﬁrmatlve action in hi gher education, focusmg

specifically on the diversity ratmnale and contrasts the cases of Hopwood and Wittmer.

B II. . Legal Bac "roimd:‘Devele pi the Present Le alStandards 4

In its broadest terms, the legal standard governing race-based afﬁ nnatlve actlon both in the

context of hrgher educatxon and more gmerally, is hkely settled though its meanmg remams unclear

11158, Ct. 2097 (1995) o ' Co '

? Eg., Leland Ware, Tales From the Crypt Does Strict Scrutmy Sound the Death Knell for Affirmative Actzon in
Higher Education, 23 J.C. & U.L. 43, 44 (1996), Donald L. Beschle, “You 've Got to Be Carefully Taught”:
Justifying Affirmative Action After Croson and Adarand, 74 N.C. L. Rev. 1141, 1180 (1996)

® 78 F.3d 932 (5th Cir. 1996), cert. denied, 116 S. Ct. 2581 (1996). ' '
‘Eg., Adarand, 115 S. Ct. at 2117 (“[W]e wish to dispel the notion that strict scrutiny is “strict in theory, but fatal
in fact.”” (quoting Fullilove v. Klutznick, 448 U.S. 448, 519 (1980) (Marshall 1, concumng in the judgment)));
id. at 2136 (Ginsburg, J., dlssentmg, Jjoined by Breyer, J.). ' :
5 8? F.3d 916 (7th Cir. 1996), cert, demed 65 USLW 3416 (1997).



ity

Under tlre constitutional requirement of veq‘ual' protection, raoe-base_d‘ classifications are “inherently

,.mspecfc.”.6 “Thle] Court has ‘consistently repudiated “[d]istirlctrons betWeerrcitjzms solely because of

‘their ancestry” as being ° odrous toa free people whose msntutmns are founded upon the doctrme of

equalxty »" Race-based policies or programs will be upheld only where they pass so-called strict
scrutmy Stnet scrutiny requires that a given affirmatlve action program (1)servea compellmg mterest
and (2) be narrowly tailored to achieve that mterest

The strict scrunny standard now applies regardless of whether the given afﬂnnatrve action

~ program constrtutes federal action challenged under the Frﬁh Amendment state actron challenged under
-the F ourteenth Amendment ' or pnvate actron challenged under Tltle VI, whrch prohrblts drscnmmatlon r

by any actor receiving federal financial assistance, mcludmg most if not all pnvate universities. "' The -

: standard govemmg private action challenged under Title VII whrch prohibits chscrmunatron in
_employment, is less clear, but analogous Furthermore, stnct scrutmy applies. regardless of whether the
v affirmative action program at issue seeks to achreve so-called invidious or benign: goals (i.e., whether the

N program seeks to beneﬁt the whrte majonty or hrstoncally dxsadvantaged mmormes)

s Wygzmt v. Jackson Bd. of Educ 476 U. S 267,273 ( 1986) (plurahty opmron) (cmng Regents of the Umversnty of
California v. Bakke, 438 U.S. 265, 291 (1978)).

T Id. (quoting Loving v.. Vlrgrma, 388U.8. 1, ll (1967) (quotmg Hrrabayastu v. United States 320U S 81, 100 ..
(1943))). . ‘

* E.g., Adarand, 115 8. Ct. at 2113, ' ' ‘
® Seeid. (“[W]e hold today that all racial classrﬁcatrons rmposed by whatever federal state or local govemmental ‘
actor, must be analyzed by a reviewing court under strict scrutiny.” * (overruling Metro Broadcasting, Inc. v. FCC,

- 497 U.S. 547 (1990), on this point)). The Fifth Amendment states that “In]o person shall be. . . deprived of life,

liberty, or property, without due process of law.” . The Due Process Clause has been held to embrace notions of
equal protection. See, e.g., Bolling v. Sharpe, 347 U.S. 497 (1954).

1% E.g., Richmond v. J.A. Croson Co., 488 U.S., 469, 493-94 (1989) (O’Connor J plurality opinion joined by

Rehnquist, C.J., White, and Kennedy, VJJ ), id. at 520 (Scalia, J., concurring). The Fourteenth Amendment .
mandates that “[n]o State shall. . .deny to any'person within its jurisdiction the equal protection of the laws.” U.S.

- Const. amend. XIV, § 1.

! Title VI of the Civil Rights Act of 1964 reads ‘No person in the Umted States shail, on the grounds of race,
color, or national origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving Federal financial assistance.” 42 U.S.C. § 2000d. The

~Supreme Coun has held that Title VI is coextensive with the Fourteenth Amendment. United States v. Fordice,
505 U.S. 717, 732 n.7 (1992) (citing Bakke, 438 U.S. at 287, 328, Guardlans Assn. v, Civil Service Comm’n of
- New York, 463 U.S. 582, 610-11, 612-13, 639-43 (1983)).

12 Title VII of the Civil Rights Act of 1964 reads, “It shall be an unlawful employment practice for an employer

. to fail or refuse to hire or to discharge any mdmdual or otherwise to discriminate against any individual with

respect to his compensation, terms, conditions, or privileges of employment, because of such individual’s race,

- color, religion, sex, or national origin.” 42°U.8.C. § 2000e-2. The Supreme Court has held that affirmative action -

. -is justified under Title VII where the given program is designed to “eliminate a manifest racial imbalance” in the
" work force (at least.in “traditionally segregated job categories”) and does not “unnecessarily trammel” the interests, .
. of non-minorities. See, e. £., United Steelworkers of America v. Weber, 443 U.S. 193, 208 (1979). -
"1 See.e.g., Adarand, 115 S. Ct. at 2111-14 (“[A]ny person, of whatever race, has the right to demand that any’
+_ governmental actor subject to the Constitution justify any racial classification subjecting that person to unequal -

BN
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“[TIhe purpose of strict scrutlny is to ‘smeke out’ illegiﬁmate uses of race by assuring that the :

' legxslatwe body is pursumg a goal important enough to warrant use of a hlg,hly suspect tool.. The test also

ensures that the means chosen ‘ﬁt thxs compellmg goal S0 closely that there is little or no possrblhty that

- themotive for the clasmﬁcatron was 1llegxt1mate racral pre]udree or stereotype. 1 Thus the strict scrutmy ‘

standard 1s meant to examine both the ends and the means: “In short, the compelling mterest mqurry

‘ 'centers on ‘ends’ and asks why the govemment is class:fymg mdmduals on the basm of race or eﬂmmty, ;

the narrow tailoring focuses on' means and asls how the govemment is seeking to meet the objectxve of the
racial or ethnic classification.”* V

" The Supreme Court ] eff‘orts to clearly define what mterests are sufficiently compelling to Justxfy
raoe-based actions have been hampered by several conﬂlctmg principles. Frrst where race-based actions

are necessary and approprnate (eg, to remedy past dlscnmmatlon) the Court likely wants to encourage t

 institutions to take such actlons ona voluntary basis.'® However, the Court is also clearly concemed about

) mdorsmg raee-based remed.les that are msufﬁcnently ned to specific acts or discrete goals, thereby

promoting race—based actions that are “ageless in their reaeh nto the past and timeless in their abxllty to

treatment under the strictest judicial scrutiny.”). The Court’s decision to apply strict scrutiny' to all racial
classifications is grounded in the notion that the Fourteenth Amendment protects individual rights, not group

. rights. In other words, it protects:each individual’s nght not to be judged according to his/her race except in

exceptional circumstances. /d. at 2111 (quoting Bakke, 438 U.S. at 299 (opinion of Powell, J.) (citing Shelley v.
Kraemer, 334 U.S. 1 (1948))). Furthermore, according, to the Court, the very purpose of strict scrutiny is to '
distinguish the benign from the invidious Jusuﬁcatrons for race-based actions. “Absent searching judicial inquiry
into the justxﬁcatlon for such race-based measures, there is srmply no way of detemumng what classifications are * - -
‘benign’ or ‘remedial’ and what classrﬁcatnons are in fact motrvated by 111eg1t1mate notions of racral mfenonty or
simple racial politics.” /d. at 2112, '

Nonetheless, powerful counter-arguments can be made to the Court’s decision to éxtend stnct scrutmy to’
so-called benign race-based programs. As Justice Stevens argued i in dlssent in Adarand

The Court’s concept of “consistency” assumes that there is no srgmﬁcant drﬁ‘erence between a decision by
the majority to impose a special burden on the members of a minority race and a decision by the majority
to provide a benefit to certain members of that minority notwithstanding its incidental burden on some ‘
. members of the majority. In.my opinion that assumption is untenable. There is no moral or constitutional

~ equivalence between a policy that is designed to perpetuate a caste system and one that is designed to

~ eradicate racial subordination. Invidious discrimination is an engine of oppression, subjugating a
disfavored group to enhance or maintain the power of the majority. Remedial race-based preferences
reflect the opposite impulse: a desire to foster equality in society. . . The consistency that the Court
espouses would dxsregard the daﬁ‘erence between a “No Trespassmg 51gn and a welcome mat

Id. at2120-21 (Stevens, J , digsenting).

' 1d_ at 2112 (quoting Croson, 488 U.S. at 493).

¥ Memorandum to General Counsels from Walter Dellmger Assistant Attomey General, us. Dep t of Justice 10
(June 28, 1995).

6 See, e.g., Wygant 476 U.S. at 290 (O’Connor J., concurring) (noting the Court’s and Congress s “consistent

‘emphasis on ‘the value of voluntary efforts to further objectrves of the law’™”) (quotmg Bakke, 438 U.S. at 364

(opinion of Brennan, J.)).



.

affect the futuré.”"” Second; in order to decrease the role of race in society, the Court likely wanits to-

promote an indjviduali‘stjc' notion of society rathér thana p]uralistjc one."® However, the reality is that

2 mdmduals deﬁne themselves and are in tumn defined, in part by thelr group afﬁhatlons Man is, aﬁer all a’

* social animal. The Court has reacted to these competmg pressures, in part, by requmng a “strong basis in .

ewdence for the bélief that a voluntary affirmative actxon program is warranted 1 ‘
' In the context of higher education; and more generally, the Supreme Ccurt has to date found only _
two interests sufﬁmaxtly compellmg to justify volumary, race-based affirmative actions: ( 1) remedymg the

. present effects of past dlscmmnatlon and (2) reahzmg the educatxonal benefits that flow from a rama]ly

diverse student body®" Each of these mterests are dlscussed 1n greater detail below. Furthermore, the |
Court has'expressly rejected several_mterests as not sufficiently compelling to Jusnfy race-based actions:

First, the Cour't. has repéatedly held that the interest in remedying so-called sociétal discrimination is-

.msufﬁmem to Justlfy afﬁ rmatwe action by any entity except perhaps the federal government: “[A}s the

basns for imposing dlscnmmatory legal remedies that work agamst innocent people societal dlscnmmanon

is msuﬁimmt and overexpansive.” Second, the Court, or at least Justice Powell, has held that the interest

n mcreasmg the number of . mmormes ina g:ven professxon s msufﬁae;nt to jUStlfy affirmative action bya

E umversny. T+ Justice Powell s analysis of this interest, however, was cursory. He seemed to view this goal

as equivalent to valuing race for race’s saii<e. Third, the Court, or at least Justice Powell, has held that the -

" interest in increasing the number of professionals practicing in undemerveciconnnunities is insufficient to

Justify affirmative action by a university.* However, Justice ‘P‘owellAbaséd"his' holding primanly on the
absence of any evidence indicating that the program at issue was either necessary or designed to promote

that goal. Fourth, the Court has held that the Mtér&e; in pfoxriding “role models” for minority students is: .

insufficient to justify affirmative action in f:au:ult)'thin'rig..25 The Court seemed to equate this goal with the

Y Croson, 488 U S. at 498

'8 See, e.g., Adarand, 115 S. Ct. at 211 l(mdlcatmg that the Fourteenth Amendment protects each mdlwdual
regardless of, not because of, his/her membershlp in a particular group).
¥ See, e.g., Wygant, 476 U.S. at 277-78; Croson, 488 U.S. at 500,

"2 See, e.g., Wygant, 476 U.S. at 286 (O’Connor, J., concurring).

2! See Bakke, 438 U.S. at 311-15 (opinion of Powell, J.) - But see Hopwood v. Texas, 78 F.3d 932 (sm Cir. 1996),
cert. denied, 116 S. Ct. 2581 (1996) (rejecting the idea that Justlce Powell’s statement conoermng educatlona]
diversity constituted a holding of the Court).

2 Wygant, 476 U.S. at 276. The Court in Adarand remanded the question of whether the interest in remedymg

general societal discrimination is a sufficiently compelling interest to justify affirmative action by the federal

government when acting under section 5 of the Fourteenth’ Amendment. Adarand 115 S Ct at2118.
% Bakke, 438 U.S. at 306-07 (opinion of Powell, 1.
* Id_ at 310-11.

- ¥ Wygant, 476 U S. at 2?4-_76 (plurahty opnmon).
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goal of allev:atmg general societal dxscnrrunatlon and the mterest in promotmg educatlonal dlversny was
expressly distinguished. % ‘ ‘

Fmally, assummg that a glven affmnatlve action program 1s found to serve a compelling interest,
the Court has identified several factors to be consndeted in determining whether the prog:am is narrowly -

tailored to achieve that interest:

As it has been apphed by the courts, the factors that typically make up the narrow tallonng test
are as follows: [1] whether the govemnment considered race-neutral alternatives before resortmg to
. race-conscious action; [2] the scope of the affirmative action program and whether there is a

waiver mechanism that facilitates the narrowing of the program’s scope; [3] the manner in which

- [it] is used, that is, whether race is a factor in determmmg eligibility for a program or whether race
is just one factor in the decisionmaking process; [4] the comparison of any numerical target to the

~number of qualified minorities in the relevant sector or industry; [5] the duration of the program
and whether it is subject to penodlc review; and [6] the degree and type of burden caused bythe -

program.

[TThree general points about the narrow tallormg test desewe mention. Fn'st it 15 probably not t.he
case that an affirmative amon measure has to satisfy every factor. A strong showing with respect
_to most of the factors may compensate for a weaker showing with respect to others. Second, all of
the factors are not relevant in every case. . The factors may play out dlﬁ‘erent]y where a program
is nor-remedial. Third, the narrow ta:]ormg test should not necessarily be viewed in isolation from
the compelling interest test. To be sure, the inquiries are distinct; as indicated above, the '
- compelling interest mquxry focuses on the ends of an affirmative action measure, whereas the
narrow tailoring inquiry focuses on the means. . However as a practical matter, there may be
interplay between the two

A, Remedial Interest in Overcoming the Present Effects of Past Discrimination

A solid majority.of the Supreme Court agrees that the remedial interest in overcoming the present,
effects of pa?.st discrimination is a sufficiently compelling interest to support race-based affirmative
action.® The real debate here is over the scope of this interest. What “past discrimination” is sufficient to

justify affirmative action? What “present effects” are sufficient? What evidentiary link must be

% 1d at 289 n.* (0 Connor J. concumng) '

7 Memorandum to General Counsels from Walter Dellmger supra note 15, at 19-20. See a:’so United States v.
Paradise, 480 U.S. 149, 171 (1987) (plurality opinion), id. at 187 (Powell, J., concurring). '

2 See, e.g., Wygant, 476 U.S. at 286 (O’ Connor, J., concurring ) (“The Court is in agreement that, whatever the
formulation employed, remedying past or present racial discrimination by a state actor is a sufficiently weighty
interest to warrant the remedial use of a carefully constructed affirmative action program.”). All of the justices
would undoubtedly agree that where present, intentional discrimination has been established, some form of
prospective remedy is appropriate. But they differ in the extent to which they approve of group-based remedies to
correct for past injustices against other members of the group. Nonetheless, only Justice Scalia and perhaps Justice -
Thomas have “adopted anything that approaches a blanket prohlbmon on race-conscious remedies.” ;
Memorandum to General Counsels from Walter Dellinger, supra note 15,at 6. :
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established between the “past"disorimination” and the “-present effects™? In examining these questions in -~
the context of higher educatron 1t is useful to dlstmgursh between when a university must take afﬁrmatxve

action to overcome the present effects of past drscnmmatron and when it may take such actxon

L When Universiﬁes Mustha_l_ge"Aﬂ'irmaﬁve Action t‘orRemedy Piior -
' "Discrimination k

o The Supreme Court n Umted States V. Fordzce deﬁned what remedxal actlons states are requrred
to take to dlsmantle therr prior de Jure. segregated systems of higher education. Fordice mvolved a

challenge to Mrssrssrppl s university system under the Fourteenth Amendment and Title VI allegmg that the .

state had failed to take the required steps to dismantle 1t5 prior de jure segregated system Mlssnssrppr

2 adopted facrally raoe~neutral umversnty admissions pohcres in the 1960s, but by the mid-1 9805

Mrssrsmppr s umversrty system remamed racially segregated o 'I'he Court in Fard:ce held:

Al State does not dlscharge its constitutional obhg,anons until it eradicates polfcres and practrces
traceable to its prior de jure dual system that continue to foster segregation. . . . If policies ~
- traceable to the de jure system are still in force and have discriminatory eﬁ'ects those pollcles too
must be reformed to the extent practzcable and consrstent thh sound educatxonal practices. 1

Fordice thus requires states to do more to desegregate their universities than simply adopt facially race- =

neutral adrrﬁssions policies. Rather, states mustat a minimum seek to establish effective neutrality.”

» 505 U.8. 717 (1992).
%0 Id. at 724-25. . ' '
3! Jd. at 728-29 (holding several pohcxes of Mrssmsrppl s university system constltutronal]y suspect” under this

* standard).

*2 Prior to Fordice, the Court held, with regard to primary and secondary schools, that “separate educational
facilities are inherently unequal.” Brown v. Bd. of Educ., 347 U.S. 483, 495 (1954) (emphasis added). States that -
had been operating de jure segregated systems of primary a’nd secondary education at the time of Brows had an
affirmative obligation to cure the effects of that prior segregation. See, e.g., Green v. New Kent County School
Bd,, 391 U.S. 430, 437-38 (1968) (“School boards . . . operating state-compelled dual systéms [at the time of
Brown)] were . . . clearly charged with the affirmative duty to take whatever steps might bé necessary to convert to a
unitary system in which racial discrimination would be eliminated root and branch”). However, in Bazemore v.
Friday, 478 U.S. 385 (1986), the Court held, with regard to state-funded and -operated clubs that had been de jure

o segregated, that states had an obligation only to adopt facially race-neutral membershrp policies. Thus, the
-question in Fordice was, in effect, whether college and universities were more like primary and secondary schools
- or like voluntary clubs. One way to understand the decision in Fordice is that the Court adopted a middle-ground.

Fordice in effect creates a presumption that any university practice emanating from the de jure segregated era and -

- continuing to have dlscnnunatory effects is viewed as intentional discrimination and thus subject to strict scrutiny.
This reading of Fordice is perhaps modest because it is not that different from other cases that have held that the

intent to discriminate is judged from the time at which the law or policy at issue was originally adopted. See eg.,
Hunter v. Underwood, 471 U.S: 222 (1985) (holding unconstrtutronal a provision of the Alabama Constltutron of
1901, which disenfranchised persons convicted of crimes of mioral turpltude ‘based on general ev:dence that the -
provision was originally enacted fora drscmmnatory purpose)
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But the premse meanmg of the Court s holdmg in Fordzce is somewhat unclear and key quesnons .

remain unanswered Frrst what remedxes are appropnate under Fordice? Clearly a state must ehmmate ‘

~ offending policies and practlces traceable to the de Jure éra, but may a state opt to counter the eﬁects of

“such policies and pracnces where their ehmmatlon is not feasrble by adopting affirmative action programs'?

Justxoe O’Connor suggested in her concurrence in Fordice that states can and may be required to take such

aﬁ-'nmanve acnons Only by ehmmanng a remnant that unnecessanly continues to foster segregation or

by negatrng as possible its segreganve eﬁécts can the State sansfy its consntunonal obhganon to

dismantle the dxscnmmatory system that should, by now, be only a distant memory.”” Second, Fordice -

defines what actions are requzred by states but what acnons if any, are states and/or umversmes pefmitted
to take voluntanly? Can they g0 farther than Fordzce mandates" ‘What do they have to demonstrate to be

- ,,allowed to do so’?

- 2, ) When Umversmes Mav Take Aﬂirmauve Actmn to Remedv Pnor
' Dlscmmnanon

The legal standard govemmg what afﬁrmanve actions a umversny may take voluntarily to remedy
the present effects of past drscnmmanon and when it may do so is somewhat unclear However three.
general pnnclples can perhaps be gleaned from the Supreme Court cases of Wygant v. Jackson Board of
Educanon, whlch ooncemed the use of afﬁrmanve action in faculty employment and Rxchmond v.JA.

Croson Co.? whrch concemed the use of affirmative action in govemment oontraenng Frrsg a umver51ty

*cannot (nor can any other actor except perhaps the federal govemment) take affirmative action to remedy

the effects of general socxetal discrimination. Second a university can take affirmative action to remedy -

g

the present effects of its own past discrimination if it has a “strong basis in evidence” for the belief that

such-action is warranted. Third, there is some limited support in the Court’s holdings for the oroposition .

- thata umversrty can take afﬁnnanve action to remedy pnor discrimination by some other actor(s) to avoid

semng asa pass:ve participant” in a pattem of dlscnmmatron

In Wygant the Court held unconstitutional under the Fourteenth Amendment a collective

' bargaining agreement between the Jackson Board of Educan on and the Jackson Education Association (a

- teachers umon) that gave specral protecnon to minority teachers agamst layoﬁ‘s in order to ‘remedy

3 Fordice, 505 U.S. at 744-45 (O’Connor, J concumng) (emphasm added). See ac‘so Southem Educanon
Foundation, Redeeming the American Promise, 15-16 (1995)

* 476 U.S. 267 (1986)

% 488 U.S. 469 (1989)
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. societal discrimination by providing ‘role YmOdels’v for minority ;scwhOOIchildren."”“l Ina plurality' opinion,

the Cou'rt soundly rejected the idea that the interest in o\rerconung societal discrimination was sufficiently 1 i

~ compelling to support affirmative action, and strongly suggested that only an actor’s interest in overcoming -

its own prior discrimination .couldrconstitutionally support such race-based action.”’ Furthermore, the »

Court held that an actor implementjng affirmative action to o\ieroome the present effects of its own past

drscnmmatron must have “a strong basis in evidence for its oonclusnon that remedial actron was necessary.
. That 1s, it must have sufficient evidence to justify the. concluswn that there has been prior -

”** The Jackson Board did not have sufficient ewdence of such prior. discrimination. »

drscnmmatron
Finally, a pluralrty held that the afﬁrmanve action plan at issue was not narrowly tailored, in any case,
because layoffs were too great a price for non-mmontres to bear.®’

In her concurnng oprmon Justice O’Connor clanﬁed the Court s holding by expressly statmg that

~ an actor’s remedial purpose “need not be accompanied by contemporaneous ﬁndmgs of actual

discrimination to be accepted as legjtimate as long as the publrc actor has a firm basis fo_r belreving that
remedial action is required. i For example, a firm evidentiary basis to support affirmative action in

employment could be estabhshed by a racial 1mbalance in the appropriate labor pools sufficient to support

A a pnma facie case under Title VIL*

Three years later, in Cro.son Justice O Connor authored the part-majonty, part-plurahty opmron
holding unconstltunonal under-the Fourteenth Amendment the chhmond Crty Councrl s Mmonty Busmess

- Utilization Plan which reqmred a 30 percent mmonty set-aside for all crty-awarded constructlon oontracts

in order to remedy past di scrimination in the construction mdustry » Speakmg for a majorrty of the Court,

Justice O’Connor again rejected the ldea that responding toa general claim of socretal d:scnmmatron

L3 Wyganf 476 USS. at 269-84 (plurality opinion).

7 Id. at 274 (“This Court never has held that societal dxscnmmatlon alone is sufﬁcrent to Justxfy a racial
classification. Rather, the Court has insisted upon some showing of prior discrimination by the governmental umt '
involved before allowing limited use of racral classrﬁcatlons in order to remedy such discrimination.”). '

% 1d at277.

* 1d. at272. o

“ 1d at 283 (“While hiring goa]s 1mpose a dxffuse burden oﬁen foreclosmg only one of several opportumtres
layoffs impose the entire burden of achieving racial equality on particular individuals, often resulting in serious
disruption of their lives. That burden is too intrusive.”). :

! 1d. at 286 (O’Connor, J., concurring). '

2 Id. at 292, This requires showing a statistical 1mbalance between the percentage of minorities employed at a
given institution or on a given project and the percentage of qua]rﬁed minorities in the labor pool. It is yet unclear

" how this form of evidence would operate in the case of affirmative action in university admissions. It is perhaps -

possible that a university could define mmlmum requirements for qualified applicants and then argue that the use E
of race-blind criteria to distinguish among students within that qualified pool would result in a statistical - )
imbalance in minority representation in the class admitted: Therefore, afﬁrmatrve action would be Justrﬁed Thrs
possibility should be explored, but it is beyond the scope of this brief paper )
“ Croson, 488 U S. at 4?6-511
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(meaning in this case chscnmmatron wrthm the construcuon rndustry) was a sufﬁcrently compellmg interest

- to _]usnfy ai’ﬁrmatwe action. Rather the Court held that the city of chhmond must have had “a substantlal |

basrs in evidence for ltS conclusron that remedial actton was necessary, *which again could include

' evidence of a statistical dtspanty between the appropnate labor pools sufficient to establrsh aprima facre
case under Trtle V[[ The City Counc:l drd not have such ewdence in thrs case. s Furthennore the Court
held that the crty S plan was not narrowly tarlored because there had been no consxderatlon of available .
raceneutral means and because the 30 percent set-asrde was not tied to any goal ¢ except perhaps outnight
racial balancmg e Frnally, speakmg for'a plurallty, Justice O’ Connor clanﬁed that that the Richmond |
City Councul was not restricted to remedymg its own prior drscnnunatron but could, gwen the proper basrs .
in evidence mdlcatmg that such actron was necessary, also act to ehmmate pnvate discrimination within its

l )unsdlctton .i R ‘ o o

Wygant and Croson arguably left some 1mportant room for the adoptron of voluntary afﬁrmanve :
action programs designed to remedy the present eﬁ'ects of past discrimination, at least by institutions that

| had previOusly been de jure segregated. However, two lower federal courts applying these holdings in the )

context of lugher educat.ron have apphed them ngrdly and expansrvely, and have thus’ greatly restncted |

'. remedial aﬁirmatwe actlon programs at uruversmes m those circuits. ‘ _

Flrst in Podberesky v..Kirwan,*® the Fourth Crrcurt held unconstttuttonal the Umversrty of
Maryland at College Park’s Banneker scholarsth program a merit scholars}np program open only to--

’ African-American students. The Unrversrty of Maryland def’ended the Banneker program as necessary to
remedy the present eﬁ‘ects of its own past dlscnmmatton Because the Umversrty of Maryland had
prevxously- been de Jure segregated and was still under aUS. Department of Educatxon, Office of Civil
‘ Rights mandate to desegregate, estabhshmg pnor drscnmmatron was not an issue.* Furthennore the .

| Umversrty oﬁ“ered proof that “four presmt eﬁ'ects of past dtscnmmatton ex;st at the University: (1) The

Umversrty has a poor reputatron within the Afncan American cornmumty, (2) Afncan-Amencans are

underrep resented n the student populatlon (3) African-American students who enroll at the Umversrty

¥ Id. at 500-02: o SR ~ : .

© % 1d ata98-506. . . ST o Fo

% 1d.at507-08. . . ' ' ' ~
47 Id. at 491-92 (plurality opinion) (“[A] state or local subdivision (if delegated the authonty from the State) has
the authority to eradicate the effects of private discrimination within its own legislative )unsdxcuon . Thus, if
the city could show that it had essentially become a “passive participant” in a system of racial exclusron practiced
by elements of the local construction industry, we thmk it clear that the ctty could take affirmative steps to
dismantle such a system.”). - t
“S 38 F.3d 147 (4th Cir. 1994), cert. demed 115 s Ct. 2001 (1995)

0w See id. at 152.
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have low retention and graduation rates; and (4) the atmosphere on campus 18 peroelved as being hostxle to
Afncan—Amencan students.”” However the Fourth Circuit held that the evtdenoe presented by the

University of Malfyland was not sufﬁo:erl; under Wygant and Croson. , According to the court, in order to

- sustain a remedial affirmative action program, the urxiverélty was required to show not only proof of prior ‘

discrimination and presmi eﬁ‘ects but also proof that the present effects were caused by the pn‘or
discrimination and that the present effects were sufficient to justlfy the affirmative action program at

issue.”! The Fourth Circuit held that the University of Maryland was. unable to &stabl:sh these ev:dentlary e
links and thus rejected the Umvers:ty of Maryland’s race-based scholarship program

Second, in Hopwood V. T exas, 2 the Flﬁh Ci rcmt Court of Appeals held unconstltunonal the
affirmative action admissions program at the University of Texas School of Law. The law school defended |
its affirmative action admissions 'program based in part on tho need to remedy tho presant effects of past | 4
cliscﬁmination. Like the Univer;ity of Maryland, the University of Texas School of Law had previously

' been de jure segregated, and the Texas university system was arguably still under a Us, Department of .
" Education, Office of Civil Rights mandate to desegx@ate However the law school sought to Justlfy its

- affirmative action admlssxons program based not only on its own dlscnmmanon but also on the prior

discrimination perpetrated by Texas’s primary and secondary school systems and by the Urnyermty of
Texas System as a whole.* The law sohool?s‘ reasoning‘was lil;ely that it is merely a part of tﬁe overall
s§st&n of education administered by the state of Texas, and by permitting affirmative ’action atthelaw
school, the staﬁe was merely acting to remedy discrimination in o‘nepartof its education system that hacl'
discriminatory effects in another.” V«Altematiyaly, the law school’s reasoning could perhaps be viewed as

analogous to Justice O’Connor’s statement in Croson that a state actor (in this case, the law school) should

- not be required to serve as a passwe pamcxpant perpéuating a system of racial exclusion % Regardless,

the Fifth Circuit rejected these arguments, reading Wygant and Croson as requmng the Uruvers:ty of Texas

School of Law to 3ust1fy its affirmative action adxmssxons program based solely-on its own prior

30 See xd

3! Jd. at 153-54 (“To havea present effect of past discrimination sufficient to _]usnfy the program, the party seeking
to implement the program must, at 2 minimum, prove that the effect it proﬁ'ers is caused by the past dmscnmmatlon

. and that the effect is of sufficient magnitude to justify the program.”)

52 78 F.3d 932 (5th Cir.. 1996), cert. denied, 116 S. Ct. 2581 (1996).

%3 See Letter from Dan Morales, Attorney General, State of Texas, to William P: Hobby, Chancellor Umverslty of
Houston System 25 (Feb. 5 1997) (describing the complex hlstory of the Office of Civil nghts s relations with
Texas’s university system).

* Hopwood, 78 F.3d at 948.

¥ Id at 953-54. ' ‘ ‘

%6 See Croson, 488 U.S. at 491-492 (O’Connor J concurrmg)
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discrimination.”’ Applymg the standard establlshed by the Fourth Clrcmt in Poa’beresky the Fifth Cll‘CUlt

~ held that the law school had failed to do so: The court held that the present effects the law school

identified, which were nearly 1dmt1cal to those xdentlﬁed by the University of Maryland in Podberesky,
were not sufficiently linked to its own past discnimination and could not serve to Justlfy the afﬁrmanve
actlon admxsswns  program at 1ssue ' ' '

The standard established in Podberesky and apphed agam n Hopwood expands on Wygant and

A Croson and has not yet been endorsed by the Supreme Court. IfPoc&eresky and Hopwood become the law

of the land, it is unclear how any university can provide sufficient V‘e'videnoe to support affirmative action to

overcome the present effects of past disorimination.” VPefhaps the only clearly established method to prove

- a link between past discrimination and present effects in the context of higher education admissions is by

shomng a policy or practice emanating from the de j jure era that oontmues to have dlscnmmatory effects in

, whxch case the university is required to take remedlal action under Umted States v: Fordtce In this
‘ sense, Podberesky and Hopwood may mean that there are now on]y two c]asses of remedial afﬁrmatlve

g actlon programs at universities in the Fourth and Fifth Clrcmts -~ those that are reqmred under Fordice and‘

those that are not allowed under Podberesky or Hopwood 5! This posmbxhty puts great pressure on the '

dwers:ty ranonale for afﬁrmatxve action in hxg.her education.

% 1 at 948~52 Accordmg to the court, “Even if, arguendo the state is the proper government unit to scrumuze

.the law school’s admissions program would not withstand our review. For the admissions scheme to pass

constitutional inuster, the State of Texas, through its legislature, would have to find that past segregation has
present effects; it would have to determine the magnitude of those present effects; and it would need to lxmlt
carefully the ‘plus’ given to apphcants to remedy that harm.” /d. at 951.

* Id. at 952-55. The “present effects” identified by the University of Texas School of Law included “[1] the law

~school’s lingering reputation in the minority community, particularly with prospective students, as a ‘white”

school; [2] an underrepresentation of minorities in the student body; and [3] some perception that the law school is

. ahostile environment for minorities.” Jd. at 952 (quoting Hopwood v. Texas, 881 F. Supp. 551, 572 (W.D. Tex. -
- 1994)).

* See, eg., Tanya Y. Murphy, An Argument Jor Diversity Based Aﬁrmahve Action in Higher Education, 95 Ann.

:Surv. Am. L. 515, ___ (1995) (“This strict standard of review and the seemingly impossible factual basis necessary

to satisfy this helghtened scrutiny 1mp1y that remedxal acnon m hlgher educanon is no longer a valid Jjustification
for affirmative action.”).’ ‘
% See supra text at notes 29-32. Iromcally, the Fifth Circuit in Hopwood may have inadvertently 1dentxﬁed one

‘such link when it suggested that the University of Texas School of Law could continue to-grant a preference i in
~ - admissions to candidates who are relatives.of alumni. See Hopwood 78 F.3d at 946. The law school has likely -

had an alumni preference policy since the time it was de jure segregated. Furthermore because the law school was’
de jure segregated in the past, it obviously has a greater percentage of white alumni than minority alumni, .
Therefore, the alumni preference policy likely has a discriminatory effect.. “Thus, if the law school.adopted an - -

- admissions policy that employed only those factors that the court approved [in-Hopwood], past racial

discrimination by the law school itself would create a present disadvantage on the basis of alumni relations. By

» focusmg on the use of racial classifications, the court overlooked this effect.” Recent Case, Hopwood v. Texas, 110

Harv. L. Rev. 775, 780 (1997).
1 This possnbxllty does not necessarily sound the death knell for remedlal afﬁrmauve action in hxgher education, at

least not at prior de jure segregated institutions, because it can be argued that the Fifth Circuit in Hopwood did not
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B. N on-remediel Interest in Reg_lg'g‘gg the Edueaﬁonal Benefits t_h_gt Flow From Diversity -

Unlike the remedial interest in overcommg the present eﬁ‘ects of past drscnmmatlon the non-

remedial interest in promotmg educanonal drversrty seeks to Justrfy afﬁrmatwe action not as a remedy to

" . make up for past discrimination against a certain group, butvas a necessary tool to promote the educauonal

development of all stud'ent‘s for the future benefit of society as a,Whole, Leaders in higher education have
long believed that diversity Mﬁlﬁn,a-university"s st’udent,' body, including, more‘reemtly, racial diversity, is
a vital tool for providing students with a complete educetional experience.” The Supreme Court, too, has’ ,
ilong recogmzed the value of educatronal d:rvers:ty ‘ ' ‘ V ‘ | '
In Regents of the Unrversnjy of Calzfomza V. Bakke Justxce Powell m an oplmon that came to be .
~known as the opinion of the Court, held that securmg the educatronal beneﬁts that ﬂow from drversrty n |
higher education is a compelling interest that can constitutionally support race-based actions.* Bakke
involved a challenge under the Fourteenth Ammdmmt and Title VI to the afﬁrmatrve actron admzssrons
program at the’ University of Calrforma at Davrs Medrcal School. The Davrs admxssrons program reserved ‘
each year sixteen places in its 100 student entenng class for minority students. These srxteen places inthe
entermg class were filled through a special admrssrons process operated in coordmauon wrth the regular B
admissions process. The Davis admissions program was challenged by Allan Bakke, a white male who

‘ .apply the Fordice standard eorrectly or completely For example the court in Hopwood presumed that there was
no way that the present underrepresentatlon of minorities at the University of Texas School of Law could be
attributed to prior discrimination by the law school itself, as opposed to being attributed to prior discrimination by
the state of Texas in its primary and secondary schools or its university system, which the court held the law school
* was not permitted to remedy through affirmative action. However, if the Jaw school uses such variables as LSAT
scores in its admissions decisions, which undoubtedly have a discriminatory effect on minority students, and if that
practice dates back 1o the de jure segregated era, then that practice may be sufficient under Fordice to link the law . .
- school’s prior discrimination to the present underrepresentatlon of minority students Therefore, the law school -
*.would perhaps be required, or in this case, permitted, to eliminate that practice if consistent with “sound .
educational practices” or to “negat[e] as possible its segregative effects” through affirmative action. ‘An analogous -
holding was made recently by the Fifth Circuit in Ayers v. Fordice, 95-60431 (5th Cir. Apr. 23, 1997), in which -
the court found that Mississippi’s predominantly white umversmes could not continue to award scholarships based -
on minimum ACT cutoff scores because that practice dated back to the de jure segregated era and continued to '
have discriminatory effects. The court recognized that the use of ACT scores to.award scholarships’ may be
perfectly appropriate outside of Mrssrssrppl but it cannot, given the Supreme Court s holdrng in Fordzce continue
in Mississippi nonetheless. - ' g
. See, e.g., Neil Rudenstine, President, Harvard Umversrty, Report to the Harvard Umversrty Board of Overseers
1993-1995, 1 (Jan. 1996) (“[S]tudent diversity has, for more than a century, been valued for its capacity to ,
contribute powerfully to the process of learning and to the creation of an effective educauonal environment. It has
also been seen as vital to the education of citizens -- and the development of leaders -- inv heterogeneous democratic
societies such as our own.”).
% See Sweatt v. Painter, 339 U.S. 629( 1950) (recogmzmg, 1romcally, the value of student drversrty at the
University of Texas Law School) .
- % 438 U.S. 265 (1978).
5 See id. at 312-15 (oplmon of Powell, J ). .



-

was rejected from Davrs Medrcal School two oonsecutrve years under the regu]ar admrssmns process - ~
desplte havmg grades and test scores substannally above the average of those students admrtted under the .
specral admissions program.* ‘ LT
Ina fractured opinion, four. justices in Baﬂ:e held that Title VI was coextenswe with the

Fourteenth Ammdment and that the Davis admissions program was constitutional in all respects;’ four»
different _}USUOES held that the case was g_ovemed exclusively by Title VI, that Title VI prohrbltod all "
considerations of race in the a'dministratron of programs receiving federal funds and that the Davis ‘
admissions program was' therefore unlawful o Announcmg the judgment of the Court, Justice Powell as
the ¢ swmg vote, Jomed the fonner four justxces in holdmg that the Fourteenth Amendment and Title VI were

_'coextensxve and that the medxcal school was not fully prohrbrted from con51dermg race in.its admrssxons -

process However Justroe Powell Jomed the latter four justices in declarmg the Davis admissions program .

unconstntutronal because it was not narrowly tallored to promote its sole compellmg mterest as Justice

Powell saw it, of promotmg educatlonal dlversrty

Aooordmg to. Justice Powell, the Davns Medrcal School’s mterest n promotmg educatronal

- dfverstty ‘was sufﬁormtly oompellmgto support afﬁnnatlve action in student, admissions.” “The
* atmosphere of "‘speculation expe’riment and creation’ -- so essential to the quality of higher education -- is' ”

- he wrote, “widely believed to be promoted by a diverse student hody N Justice Powell found the medxcal _

school’s interést in educatxonal dlversrty to be. supported not just by leaders in hrg,her education, but by the

- First Amendment mterest in acadermc frwdom which protects the authorlty of universities to make their’
" own educational judgments concemmg “who may teach what may | be taught how it shall be taught and

who may be admrtted to study. w7 . A _

' However acoordmg to Justice Powell the type of educatronal diversity that constltuted a
oompellmg mterest was not plurahstrc drver51ty of certam racral groups, but more mdmduahstlc d1versrty
in which race is “but a single though important element "™ “Ethnic dlversrty .18 only one element ina

range of faotors a university properly may consider in attaining the goal of a heterogeneous student

% See id. at 272-78. : ' '

¢ See id. ‘at 324-79 (Brennan, J. concumng in part -and drssentmg in part joined by White, Marshall &
Blackmun I

8 See id. at 408-21 (Stevens, J., concurring in part and dlssentmg in part, Jomed by Burger CJ., and Rehnqulst &
Stewart, JJ. ) , .

% See id. at 271-72 (opinion of Powell, J.).

" Id. at 311-12.

"M dat312. .

& Id. at 312-13 (quoting Sweezyv New Hampshue 354 U.S. 234, 263 (1957) (Frankfurter 1, concurrmg in the
result)). :

" 1d at 315, S B
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body. a 'I“nerefore a narrowly tailored afﬁrmatwe actlon program desrgned to promote educauonal

- drversrty would not rely on ngid racral quotas or separate admissions processes but would treat race as

only a smgle plus factor i in its regular admlssrons process

As a result of Justlce Powell st opmxon in Bakke pubhc and private umversmes across the country - -

'- have for the last two decades adopted this drversrty ratlonale as their primary justrﬁcatlon for affirmative
‘ . action programs in student admissions.” However ngen the fractured holdmg of the Court in Bakke and n
the absmce of additional gurdanoe from the Court the status of Bakkean dxversrty has remained in some .
doubt.” t o
Twelve years aﬁer Bakke in Metro Broadcamng Inc.v. FCC 78 the Court dramatlcally expanded j

* the scope of the drversrty ratronale by applymg it outsrde the formal educatlon context In Metro, the Court

o upheld under a Fifth Amendment challenge two mmonty preference policies adopted by the Federal -

_ Commumcatrons Commrssron (F CC), as authorized by Congress, which sought to increase minority-
ownership of radio and television stations in order to increase broadcast diversity. Central to the Court’s - ‘
- holdmg was its conclusron that because these were federal affirmative action programs authorized by -

- Congress, which was owed specral deference by the Court asa co-equal branch with special powers under
Section 5 of the Fourteenth Amendment, .they were subject only to mtermedrate scrutiny.”" The Court held
that “the interest in enhanorrlg broadcast dlyersrty 1s, at very least, arr 1mportant govemmental objective and

is therefore a sufficient basis for the Commission-’s minority ownership policies.”® In reaching this '

™ Id at 314.
75 See id. at 316-18. -
'6 See, e.g., Murphy, supra note 59, at ' ' ‘
" Prior to Hopwood v. Texas, discussed infra at text accompanying notes 87-100 ‘the only federal case to address
Bakke's diversity rationale in the higher education context was Davis v. Halpern, 768 F. Supp. 968 (ED.N.Y..
1991). Davis involved a challenge by a white male plaintiff to the affirmative action admissions program at the
Crry University of New York Law School at Queens College. Jd. at 970. Ruling on defendant’ s motion for-
summary judgment, the federal district court held, based on Bakke, that educational diversity was a compellmg
interest that could constrtutlonally support race-based affirmative action. /d. at 975. However, the court
" nonetheless refused to-grant summary judgment to the university because evidence indicated that its affirmative
action admissions program was mtended not only to promote diversity, but to achieve other “impermissible” ends -
that fell under the rubric of overcoming the effects of general societal discrimination. /d. at 980-83. Thus, Davis
stands for the important proposition that a university that seeks through student admissions to promote both
educational diversity and remedial interests will be forced to justify its program under both standards. See Gabriel
J. Chin, Bakke to the Wall: The Crisis of Bakkean Diversity, 4 Wm. & Mary Bill Rts. J. 881, 905-06 (1996).
+ 78 497 U.S. 547 (1990), overruled, in part, by Adarand v. Pena, 115 S. Ct. 2097 (1995).
"® See Metro, 497 U.S. at 563-65 (“We hold that benign race-conscious measures mandated by Congress -- even if
- those measures are not ‘remedial” in the sense of being designed to ‘compensate victims of past governmental or
societal discrimination -- are consututronally permissible to the extent that they serve important governmental
g}))ecuves within the power of Congress and are substantxally related to achxevemem of those objectives.”).
Id. at 567-68, V
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_holding, the Court gave great weight to the host of evidence mcludmg efnpirical evidence, liﬁldng the
| promotlon of minority owners in the broadcast industry to an mcrease in broadcast d1vers:ty
However, in-a vigorous dlssent Justice O’ Connor Jjoined by Chief Justice Rehnqwst and Justices {
Sehli'a and Kennedy, strongly objected to the application of mtermedlate‘rather than strict scrutiny to the
F CC ’s eﬁiméﬁve action programs.® Furthermore, Justice O’Connor argued that the interest in promoﬁné
“broadcast diversity was not sufficiently compelling to justify rac&b'a_sed aﬁ'irrhative action, and, although A
. Bakke s educational diversity Was never eXpressly mentioned in the dissent Justice O’Connor suggested |
'repeatedly that only | the remedial interest in overcommg the present effects of past dlscnmmatmn could ever
be consxdered so compellmg » o
Finally, just ﬁve years later in Adarand Constmeiom, Inc. v. Pena,® Justice O’Connor, this time
. wriﬁﬁg for the Court, held that all race-based affirmative action programs, whether adopted by a federal,
state, or local govemnment actor, were subject to strict scrutmy, and overruled Metro on this point.

Adarand involved a challenge to “the Federal Government’s practice of giving general oontractors on
govemment projects a financial incentive to hire ‘socially and economically disadvantaged individuals,’ and
in particular the Govemnment’s use of race-based presumptions in identifying such individuals.”® The |

Court did not reach the merits, but remanded for reconsideration under the strict scrutmy standard. |
This constltutes the present state of the Supreme Court’ s jurisprudence conceming race-based

~ affirmative action programs. The 1mphcatxons of Adarand for the diversity rationale are troubling, but

~ uncertain at best. Adarand overruled Metro, but only on ﬂme standard to be applied in evaluating federal |

~:ad’ﬁrmative action progranjs, and not on the merits. F urthermore, Adqrand made no reference to Bakke as

far as educational diversity 1s concemed. Most importantly, perhabs, there are several key distincti onﬁ ‘ .

between the broadcast diversity at issue in Mero and the educational diversity endorsed in Badke, including

the unique role of edueation in so‘cieiy, the special First Amendment prctectjens of academic freedom

operating in the higher education context, the emphasis placed on individualistic diversity in Bakke veféus '

 the largely pluralistic diversity at issue in Metro, the direct interactions among studmts in a university

®! 4. at 580-83. Buf see id. at 602 (O’Connor, J., dissenting) (“Social scientists may debate how peoples’ thoughts
and behaviors reflect their background, but the Constitution provides that the Government may not allocate

benefits and burdens among mdmduals based on the assumption that race or ethmcxty determines how they act or .
think.”)

% Id. at 603-10 (O’ Connor, J., dissenting).
¥ Eg., id at 612 (“Modern equal protection doctrine has recogmzed only one [compelhng] mterest remedying -
the effects of racial dxscmmnatxon ). o .

¥ 115 S. Ct. 2097 (1995).
¥ Id at2101.

l
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vote and has never represented the view of the majorrty of the Court in Bakke or any other case

environment versus the attenuated mteractrons between owners of broadcast stations and the pubhc and o
the fact that Justice Powell upheld educanonal diversity under strict scrutiny in Bakke. i

Nonetheless the Fifth Circuit in Hopwood v. Texas® 1mphcxtly recogmzed that the dissenters n
Metro had become the majority in Adarand. In a burst of jud1ciél aetivisrn, %‘termously sinnging together
pieces and shards of recent Supreme Court opirzions,;’éa a divided Col!ff in H opwood rejected educational . -

diversity as a compelling interest that can con‘s‘titutiona.lly justify affirmative action m higher edu'"cation‘:

- IL  Hopwoodyv. Texas end Its Rejection of the Diversity Rationale

In Hopwood v. Texas, ‘as discussed‘ebove,» the Fiﬁh Circuit held unconstitutional the affirmative

"action admissions f)rogram at the University of Texas School. of Law. "The law school’s admissions system A |

. was largely a bifurcated system in which African-; and Mexioa;n-AJnerican'applicants were evalulated

separately from other apphcants based on reduced admlssrons standards.” The law school defended its

affirmative action adrmssrons program ‘based in part on Bakke s dxversrty ratronale It was clear that the

* -law school’s admissions program did not meet the narrowly tailored requirements laid out in Bakke; rather é

than promoting individualistic diversity in which race was “a single though important element,’ ’ the law

school was basically administering a separate admissions process for minority students. Nonetheless, a

’majority of the court eschewed this more narrow ground for holding the law school’s admissions program |
" .unconstitutional and set out, in effect to “overrule” Bakke E}y rejecting educanonal dlversrty asa '

compelhng interest.”’

“The Fifth Circuit’ s rejectron of the dxversrty ratlonale in Hopwood prooeeded in three stages: First,

hthe court held that Jusnee Powell 8 decrs:on in Bakke. had never been the law and therefore was not

bmdmg precedent Accordmg to the Flﬁh Circuit, “Justice Powell’s argument in Bakke gamered only his .
3791 .
Second, the court held that recent Supreme Court precedmt mdlcated that the only potentially compellmg
interest was overcommg the present effects of past dxscnmmatron and that educational diversity was, -

!

% See, e.g., Akhil Reed Amar & Neal Kuma Katyal Bakke’s Fafe 43 UCLA L Rev. 1745,1747 (1996) (offerlng
several potentially salient dxstmctrons between Bakke and Metro)
¥ 78 F.3d 932 (5th Cir. 1996), cert. denied, 116 S. Ct. 2581 (1996).

- % Hopwood v. Texas (“Hopwood I”), 84 F.3d 720, 722 (5th Cir. 1996) (Politz, J dlssentmg from demal of

rehearing en banc).

- % See Hopwood, 78 F.3d at 934-38 (explmmng the Umverslty of Texas School of Law’s admissions process)

%0 Hopwood 11, 84 F.3d at. 722 (Politz, J., dissenting from denial of reheanng en banc) ("I‘he majority of the panei
yn Hopwood] overruled Bakke, wrote far too broadly, and spoke a plethora of unfortunate dicta.”). :
V'1d. at 944. . . : V
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. fuels racial hostility.**

 therefore, not compelling, The Fifth Circuit" even euggected that thrs conclusion constituted‘ binding

precedent on the court; saymg, [W]e see the case law as sufﬁcxently establashed that the use of ethnic

drversrty simply to achleve racial heterogenerty, even as part of the oonmderatron of a number of factors, is

unconstltunonal Were we to decrde otherwrse we would contravere precedent that we are not authonzed

293

to challenge 'I'hrrd the court held that race is as 1rre]evant to umverstty admrssrons as blood type, that )

the use of race in urnversrty admrssmns 1mproper1y stereotypes mmonty apphcants and that the use of race a

4

The Fifth Clrcurt concluded “In sum, the use of raceto. adneve a dlverse student body, whether as.

" a proxy for penmssrble charactensncs srmply cannot be a state interest compellmg enough to meet the
- steep. standard of stnct scrutmy »9 ~While- Hopwood applies only in the Fifth Circuit, whlch includes ‘

Texas, Mlssrssrppr and Loursrana Hopwood sets a dangerous precedent with potentxally broad scope and .

) effects According to Dan Morales Texas’s Attomey General “Hopwood s restnctrons would generally

apply to all internal mstltunonal pohcres [at both pubhc and pnvate universities], mcludmg admrssrons

ﬁnancral aid, scho]arshrps fellowshrps recrurtment ,and retention, among, c,thers.”96 Furthermore, since

, Hopwood several cases have been filed challenging afﬁnnatlve action in higher educatron

The Fifth. Crrcmt s re]ectlon in Hopwood of educatronal dwersrty asa compelhng mterest in the ! |
hi gher education context can be cntrcrzed on numerous grounds that are beyond the scope of this paper

72 Id. at 944-45 (“[R]ecent Supreme Coun precedent shows that the diversity interest will not sansfy strict scrutmy
Foremost, the Court appears to have decided that there i is essennally only one compellmg interest to Jusnfy racial .
classifications: remedying past wrongs 2, -

 Id. at 945-46.

'94]d

o R ?. W .

Id. at 948, : : .
% Letter from Dan Morales, supra note 53, at 22. Morales has been “bitterly criticized” for his narrow reading.of -
what is permitted unider Hopwood. Peter Applebome, Universities Report Less Minority Interest After Action to

‘Ban Preferences, N.Y. Times, Mar. 19, 1997, at A24.

%7 A federal district court in Texas recently rejected the claim of an unsuccessful white apphcant alleging race- ,
based discrimination in adnussrons at the University of Texas College of Education. The court found no evidence

 that race was a motivating factor in the admissions process at the point at which the plaintiff was rejected. See
-+ Lesage v. Texas, No. A-96-CA-286 IN (W.D. Tex. March 7, 1997) (refusing to:reach the issue of whether the

University’s use of race at a later stage in the admissions process would be constitutional). Furthermore, two
recent suits have been filed in Georgia and Washington challenging affirmative action: programs in higher
education on grounds similar to those invoked in Hopwood. See Patrick Healy, A Lawsuit Against Georgia
University System Attacks a Range of Race-Based Policies, Chron. of Higher Ed., March 14, 1990, at A25;
Douglas Lederman, Suit Challenges Affirmative Action‘at U. of Wash., Chron. of Higher Ed., March 14, 1997, at
A27. The Washington case is being pursued by the same group that instigated the action against the University of,
Texas School of Lawin Hopwood. Finally, the Supreme Court is presently considering whether to grant certiorari
on a Title VII case challenging a school board’s decision to lay off a white high school teacher rather than an -
equally qualified black teacher in order to maintain educational diversity in the faculty. See Taxman v. Board of
Education of the Township of Piscataway, 91 F.3d 1547 (3d Cir. 1996) (holdmg that such non—remedral afﬁrmanve
action is prohrbrted under Title VII). - :
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N However the most important point to note here’is that Hopwood is not the end of the story. In Wzttmer v.
Peters,”® Chief Judge Posner offers a vastly dlfferent and ultrmately persuasrve view of the present state of :

non-remedral affirmative action programs under the Supreme Court s Junsprudence

IV.  The Counteﬁg];'gg' Case of Wittmer v. Peters |

, In Wittmer v. Peters, the Seventh Circuit unheld an affirmative action ernployment program for
correctional officers ata “boot camp’ for youth offenders ‘The affirmative action program was intended to
promote qualified black correctronal ofﬁoers to vacarrt heutenant positions in order to facilitate the -
| penologlcal goals of the boot camp The boot camp’s secunty staff was less than 6 peromt black -with no'
black supehdeoré' the. inmate population was approxrmately 70 percent black. The defendant state official t_ .
" warden of the youth detention center, presented expert evidence that the boot camp program was not lrkely -
to be as successﬁrl without some b]ack officers in supervisory positions. The plaintiffs, three white ’

correctlonal officers who had apphed unsuccessfully for a lreutenant posmon challmged the afﬁnnatrve

o actlon program under the Fourteenth Amendment

Chief Judge Posner wrmng for a unanimous court upheld the affirmative action employment

, program ﬁndmg it narrowly tarlored to serve a compelhng interest. oo First, the court rejected the

: plamtxffs contention, embraced by the Frﬂh Crrcu1t in Hopwood, that recent Supreme Court precedent
mdrcated that only the remedral mterest in overcommg the present eﬁ'ects of past discrimination cou]d ever - .

Justrfy race-based afﬁrmatrve actlon

The plamtrffs argue that the only form of racxal drscnmmatlon that can survive strict scrutiny is

. discrimination’ desrgned t0 cure the ill effects of past discrimination by the public institution that is
asking to be allowed to try this dangerous cure. There is dicta to this effect. And certainly it is the
most frequently mentioned example of a case in which discrimination is permissible. But thereisa -
reason that dicta are dicta and not holdmgs, that is, are not authoritative. A judge would be
unreasonable to conclude that no other consideration except a history of discrimination could ever
warrant a discriminatory measure unless every other consideration had been presented to and

. rejected by him. The dicta on which the plaintiffs rely were uttered in cases that did not involve, by

judges who had never had cases that involved, the racial composition of a prison staff. Such cases.

., were not, at least insofar as one can glean from the opinions, present to the minds of the judges
when they considered and rejected other grounds for dlscnmmanon and expressed that rejection in -

, % 87F.3d 916 (7th Cir. 1996) cert. a'emed 65 USLW 3416 (1997) '
- * Seeid. at 917. “The idea [of the boot camp] is to give inmates an experience similar to that of old fashloned
military basic trammg,, in which harsh regimentation, including dnll-sergeant abuse by correctlonai officers; is
used to break down and remold the character of the tramee ” Id ’ :
100 See id. at 918-19
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o

sweepmg drc:ta rhat we have mentroned The werght of Jud1c1al language depends on context, by
. these plaintiffs ignored. . [T]he rectification of past discrimination is not the only settlng in -

‘which gevemment oﬁicrals can lawfully take race into account. or

A

Second the court 1mphc1tly held that the state s mterest in pacrﬁcatxon and refonnatlon” of youth -

_ oﬁ‘enders was suﬂ?icxmﬂy eompelhng to justify afﬁrmatwe aetron 'Ihe court’s reasomng here was
fsomewhat unclear. However two factors were clearly central to the court s holdmg on this pomt (1) The 8

:court noted that a majonty of the Supreme Court had recently endorsed the idea that strict scrunny is not -

inevitably “fatal in fact »108 (2) The court p]aced great werght on the fact that the defense presented
sufficient expert evrdenee of the penologrcal necessxty of the affirmative actron program On thrs second

omt the court sard

It is not meugh to say that of course there should be some correspondence between the racial
~composition of a-prison’s population and the racral composition of the staff; common sense is not
. " enough; common sense undergirded the pericious discrimination against blacks now universally
- regretted. . . . In any event that is not the justification advanced. The black lieutenarit is needed
" because the ‘black inmates are believed unlikely to play the correctional game of brutal drill
sergeant and bmtahzed recruit unless there are some blacks in authority in the camp. This is not
" just speeulatron but is backed up by expert evidence that the plaintiffs did not rebut. The
defendants’ experts -- recogmzed experts in the field of prison administration -- did not rely on
generalities about racial balance or diversity; did not for that matter, defend a global racial -
- balance. They opined that the boot camp in- Greene County would not succeed in its mission of
" pacification and reformation with as white at staf‘f asit would have had if a black male hadnot
been appomted to one of the lieutenant slots."*

) What does Wittmer teli us about Hopweoa‘? Wittmer and Hopwood obviously evaluate different |
nen-remedial interests and,differerxt;progréms desigrred' to achieve those interests. Nonetheless, Wittmer

establishes, at least in the Sevenﬂr Circuit, that non-remedi‘aliinterests in generalb’a_n be sufficiently

compelling to justify affirmative action. Furthermore, while Wittmer says nothing, about whether |

1 14 at 919 (crmczzmg Hopwood v. Texas, 78 F.3d 932 944 (sm Cir. 1996)) (other crtatlons omxtted)
12 See id. at 920.

1 74 21918, See also Adarand, 115 S. Ct. at2117 idat 2136 (Ginsburg, J., chssentmg, JomedbyBreyer 1)

1% Id. at 919-20. Of potentially great relevance to making the case for educational diversity as-a compelling
interest, the court, in deciding how much and what type of evidence was necessary to justify the affirmative action

program at issue, expressly recognized that the amount and type of evidence required was dependent upon the

amount and type of evidence available. /d. at 920. The court did suggest that “after correctional boot camps have
been around long enough to enable thorough academic (or acadennc-quahty) study of the racial problems involved

"in their administration, prison officials can[not] continue to coast on expert evidence that extrapolates to boot

camps from the experts’ research on conventional prisons.’ » Id..at 920:21. However, the court also recognized that
boot camps have been in existence since /983, and rt sull upheld the affirmative action program at issue based on
limited direct evidence. Jd. at 921
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educational diversity constltutes such a compellmg mterest it wou]d be somewhat ironic 1f the mter&st in

rehablhtatmg youth offmders was sufﬁqently compe]lmg to Jus’afy affirmative aonon but the interest in k

- promoting the educational and socio-moral development of umversxty students was not.so compellmg

* Correctional facilities may be unique mstltutlons but so are universities.

V. Conclusion

This brief legal overview indicatesb that the Supreme Court will uphold affirmative action only

‘where there is a strong basis in evidence to support the belief that the given program serves a compelling

inﬁérest and is necessary to achieve that interest.'*’ In Hopwood v. Texas,"* the Fifth Circuit held that a .
university’s ihterest in promoting, eﬂﬁcationél divefsity (ag well as »any non—rémédial 'intei‘est) is not -
sufficiently compelling to j'ustihfy affirmative action. Wittmer v. Peteﬁ’m lays the foundatiori‘fo;ja
potentially powerful rebuttal to that coniclusion. Ultimately, the Supreme Court will decide which

‘concepnon 1s correct. The hlg.her educatlon oommumty must, therefore use this time to develop its case for

‘dlversxty

195 See, e.g., Adarand v. Pena, 115 S. Ct. 2097, 2113 (1995).
106 78 F.3d 932 (5th Cir. 1996), cert. denied, 116 S. Ct. 2581 (1996).
197 87 F.3d 916 (7th Cir. 1996), cert. denied, 65 USLW 3416 (1997).
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