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Reeoneeptualizing the Legal Debate Concerning 

.Non~Remedial AffIrmative Action in Higher Eduea.tion 


L 	 Introduction 

In Regents ofthe University ofCalifomia v. Bakke, l Justice Powell, in an opinion that came to be 

known as the opinionqf the Court, held that securing the educational benefits that flow from diversity in 

higher education is a compelling interest that can constitutionally support race-ba'sed actions.2 As.a result, 

public and private universities across the country have for th~ last two ~ecades adopted this diversity 

rationale as their primary justifiCCltion for affirmativ~'action programs in student admissions.3 However, in 

Hopwo~v. Texas,4 the Fifth Circuit Court of Appeals rejected the notion that pr~tnotihg:educational . 
'diversity i,s a ~mpelling interest, striking down.the affirmative action admissions program atthe University' 

of Texas School ofLaw. Hopwood sets a precedent that, ifextei1ded nationally, threatens th~ viability of, 

nearly all affirmative action programs in higher edu~tion. This paper is meant to serve as an 'important I • 

first step in' rebutting Hopwood and making the case for affin'native actioriin higher education by providing 

a policy framework for reconceptualizing the legal debate concerning the role ofdiversity in higher 

education and applying that framework to the issue ofaffirmative action in student admissions, . I conclude 

. that there is likely a strong case to be ~de for affirmative action in higher educati?n based on the diversity 

rationale? but much more needs to be done and d6ne quickly both to use educational diversity more' 
" 

effectively and to evaluate it more rigorously. 

ll. 	 A Polin Framework for Analyzing the Diversity Rationale: The Case of Affirmative Action 
in University Admissions 

This paper argu~ that in order to effectiveiy.make the case for affirmative action in higher 
. 	 . .... 

ed~cation based on the diversity rationale, it is first necessary to reconceptualize the legal debate into a 


policY-oriented framework. The model I have chosen is n::l~tively simple: Policy engineering can be 


1 438 U.S. 265 (1978). 

2 See id. a(312-15 (opinion of Powell, 1.). 

3 See, e.g.; Tanya Y. Murphy, An Argumentfor Diversity Based Affirmative Action in Higher Education, 95 Ann. 

Surv. Am. L. 515, _ (1995) ("Although affirmative action in.higher education was createdspecffically for ' 

remedial purposes, toctay the primaty, and perhaps only,justification for the retention ofaffirmative action 

programs is educational diversity."). ' '.. . ' 

4 . 	 ' 
, 78 F.3d 932 ~5th Cir. 1996), cert. denied, 116S. C1. 2581 (l996). 
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\ 
divided into four interrelated parts: (1) goals, (2) objectives, (3) strategy,and (4) design.' Each part is 

, 	 '. 
linked to the next by evidence an~ analytical presumptions (i.e:, goals dictate objectives', objectives dictate 

strategy, etc.). Understood in ~ese tenns, promoting racial diversity at universities is not ai1en~ in itself; . 

rather, it is an objective designed to further,various goals of higher education. In,order to achieve that 

objective, a university may institute a given strategy, such as race-based affinnative, action ill admissions, 

which in tum has a ,certain design, such asBakke:V "plus" factor desifYi in which race is "but a single 

though important element." 

Using this framework to reconceptuaiize the legal debate cOncerning non-remedial affinnative 

action in higher education clearly identifies the possible arguments in support of racial diverSIty and 

highlights what needs to be done to make those arguments most effectively. The remainder ofthis paper 
. 	 .. ' 

applies the policy framework described above to the issue of affinnative action in university admissions. 
. 	 . 

The following chart summarizes the analysis that follows. 'Each columri indicates a different line of 

argument in support of non-remedial affinnative action in higher 'education. The darker cells indicate the . 

weakest link in each column. 

, 
I . 

( " 	 S See Philip Zelikow, Foreig~ Policy Engineering: FroinTheory to'Practice and,BackAgain, 18 Int'l Security' 
143 (Spring 1994) (dividing policy engineering into seven interrelated parts including the four discussed here).
'. 	 ' '. . \ 
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'Policy Analysis of Non-Remedial Affirmative Action in University Admissions 

A. . Goals ofHigber Education 

Goals. are ~efined here as the non-operational interests 'that drive poJicy choices.6 In Hopwoodv. 

Texas, the Fifth Circuit rejected the diversity rationale for affinnative action in higher education without 

fully considering the relevance of racial diversity totpe various goals ofhigher education it may promote . 

. 6 Jd. at 160. Throughout the re~nder ot-this paper, I u~the tenns "goals" and "interests" interchangeably. 

3 




TheHopwood court often seemed to consider all non-r~edialuses ~f affinnative action to be akin to the 

· use of race. for race's sake. Thus the court said, "[W]e see the case law as' suffici~t1y established that the'. '. 

use of ethnic diversity simply to ach.ieve ;acial heterogeneity,' even as part of a number of factors, is 

unconstitutional.,,7 Obviously a university's use ofaffinnative action to foster racial. diversity has to serve " 

some goal beyond the achievement of diversity itself. That much was clear, from Regents ofthe University 
, ' '. 

ofCalifornia v. Bakke.8
. Racial diver~ity in the student body 'is not an 'end in itself; it is an objective that is 

soughtOnty because it serves some larger goals ofhigher education. It is those goals (or interests) that a ' 
. ' . , ',.:' 

court must judge to determine if they are sufficiently compelling to justify affinnative action. 

Much has been writt~ about the goals ofhigher educatIon, yet th~yare still a topic of debate..At· 

least four potenti.:l1ly compelling goals ofhigher education may be enhanced by pursuing the objective of. . . 

prpmoting racial diversity in the student body, bywhich I mean increasing ririnority representation at 

predominantlywhite~universities: . (1) promoting teaching and learning (stimulating thought by providing 

· diverse perspectiv~ relevant to various fields of study); (2)enhancing civic values (instilling students with 

the tolerance, understanding, and open~mindedness necessary for them to function as good citizens and/or 

effective leaders in our multicultural, democratic society); (3) remedying the lack ofessential-service 

proViders in society (producing \yell-educated professionals to practiCe in under-served co~unities); and , 
· . 

(4) remedying racial stratification in society (producing well-educated minonties to serve at advanced 
. . " .. ,., 

levels.of society). 9 

The remainder ofthis section will describe in greaterdeta~1 each ofthese goals and its link to the' 

objective of promoting racial diversity. Furthennore, this section will consider which, if any, of these goals 

(or interests ) are most likely to be considered "compellmg" by the current Supreme Court. The Court has 

offered little guidance concerning precisely what the tenn "compelling interest" means. 10 Nonetheless, it is 

7 HoPwood, 78 F.3d at 945-46 (emphasis added).: . 

8 See Bakke, 438 US. at 307 '(opinion ofPowell, J.).' . 

9 Notice that the first two goals identified here constitute the "educational diversity" at issue in Bakke. They are 

believed to be furthered by interactions among students ofdifferent races (i.e., it is the diversity that is important) 

and are intended to'benefit all students:' Thetast two goalsflow from the definition ofdiversity as the inclusion of 

minorities at predominantly white universities. They are intended to benefit primarily the minority students and 

some segments of society. All ofthese goals are Interrelated and can be divided in several different Ways. Finally, 


. . other goals may also be relevant, such as the interest in developing new knowledge (providing diverse perspectives 
.. to stimulate new research and writing), which is closely related to the goal of promoting teaching and learning. 


10 See, e.g., Stephen E. Gottlieb, Compelling Governmental Interests: An Essential But Unanalyzed Term in 

· Constitutional Adjudication, 68 B.U L. Rev.·91 7,937 (1988) ("[W]ith few exceptions, the Court has failed to 


. explain the basis for finding and deferring to compelling governmental interests."). Sonie legal commentators 

have suggested that the Court has adopted a "know it when'I see it approach" to identifying compelling interests,( id. (quoting Jacobellis v. Ohio, 378 US. 184,.197 (1964) (Stewart, J., concurring), and that "compelling, even 
more than beauty, [may be1 in the eyes ofthe beholder," David Schimmel, Is Bakke Still Good Law? The Fifth 
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possible to glean some general principles from the Court' s jurispruden~ and to reach some tentative 
• < ., 	 • 

conclusions with regard to the four goals identified above. 

1. Promoting Teaching and Learning 
'.' 

One interest that may be served by promoting racial diversity in student admissions is teaching and 

learning. Teaching and l~rning is obviously ~ central part of the mission of higher education. It is alsocif 
. 	 . 

great importance to society. Significantly, teaching and learning at universities o6curs' not only between 
. - '. , . 

facuity'and students but among students themselves. H ·fu Bakke, Justice Powell recpgnizedthat "[p]eople 
'. 	 . . 

do not learn very much when they are surrounded only by the likes ofthemselves.,,12 Thus, a diversity of . 	 . . . . 

. student perspectives, including racial perspectives, pro~otes substant~veu:aching and learning, both in arid 
. 	 . 

out of the classroom, by exposing students to.a variety of vieWs on whatever subject is at issue and by 

challenging students' individual perspectives. Racial diversity, therefore, benefits ail students by providing 

them with a more complete educational experience, 13 

This mterest in teaching and learning can perhaps be more fully explained by responding to the 

criticisms often lodged against it. . The most common criticism levied againstthis inte~est isthat it equates' 

race with viewpoint: As the Fifth Circuit asserted in Hopwood, "To believe that 'a pers6n's race amtrols . 

his point of view is to stereotype him. ,,14 But this criticism misses the point. The belief is not that a . 

person's race controls his viewpoint, but rather that a person's race may affect hislher life experience and, 

in turn,hislher perspective on certain issues. This does not stereotype a person' any more than the belief 

that where a person was born and raised may have a similar effect. fu a sense, what is at. issue is not racial' 

diversitya.t all, but ~xperiential diversity: "The variety ofviewpoints that the university seeks to foster 

Circuit Says N~ and Outlaws Affirmative Action, 113 Ed. L. Rep. 1052, _ (1996) (quoting Lino GragIia, Texas 

Lawyer, Sept. 25, 1995 at 25). . 

11 See, e~g., Ernest T. Pascarella &, Patrick T. Terenzini, How College Affects Students 620 (1991) ("Consistent· 

with evidence on the impaCt of student-faculty interaction, students' interactionswlth their peers aJso have a strong 

influence on many aspects of change during college. Included are such areas as intellectual 'development and . 


. orientation; politicaJ, sociaJ;and religious vaJues; academic and sociaJ self-concept; intellectual orientation; 
interpersoilaJ skills; moraJ development; generaJ maturity and personaJ development; and educationaJ aspirations " 
and educationaJ attainment. "). .'. ' 
12 Bakke, 438 U.S. at 313 (quoting William Bowen, Admissions and the Relevance ofRace, Princeton Alumni 
Weekly 7, 9 (Sept. 26, 1977». . 
13 	 . 

See, e.g., Akhil Reed Amar & Neal Kuma KatyaJ, Bakke's Fate, 43 UCLAL. Rev. 1745, 1749 (1996) 

("Integrated education ..... does not just benefit minorities -- it advantages aJl students in a distinctive way, by 

bringing rich and poor, black and white, urban and roraJ, together to teach and learn from each other as 


. 	democratic equa1s,"). 
14 Hopwood, 78 F :3d at 946. 
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does not come from any innate difference between the races themsel ves, but rather from the varying life 

experiences ofthe individuals, due in large part to their racial backgrounds. ,,15 Furthermore, the point is 

not that every black person, for example, will feel the same about every issue, or that every black person 

.will feel differently than every white person about every issue. Rather, the simple reality is that black and ' 

white persons are. often perceived differently in the world and, in turn, often perceive the world 

differently. 16 ' 

The Fifth Circuit in Hopwood seems to deny the role of race in society by stating that race is no 

more relevant than blood-type. 17 -This comparison is insulting. It is safe to assume that blO,?d type is in no 
, - , 

way correlated with educationai opportunity, socio-economic status, or the nature of interpersonal relations 

in our country. Substantial evidence indicates that this is clearly not true for race. IS The Fifth CircUit, like I 

all of us, may.wish that there were not racial differences in society, but it cannot deny reality. "One must . 

. be careful to distinguish between issues of is and ought." 19 - 'Andifthe court's goal is to, delegitimize racial ' 

differences in society,20 the question from the perspective of university admissions is what is more likely ~'!_ 

facilitate that goal -- allowing black and whit~ students to interact in the university marketplace of ideas or , 
. .. . 

" effectively censoring all differences between black and white students from discussion in that marketplace· 

by disallowing affirmative action in.student admissions? 
, ­

A secOnd criticism that may be lodged against promoting racial diversity in the student body to' 

further the interest in teaching and learning 'is that it re.lies on a faulty pedagogical premise:, The university 

is a place where faculty teaCh students, not where students teach students. This criticism isboth wrong and 

IS Murphy, supra note 3, at _. 
16 "Students 'come to "understand" primarily on the basis of their own reflecting experience, into which they seek 
to incorporate the new ideas they encounter in their courses.' Because their experiences determine their frame of 
reference, minority students bring the influence of these experiences to assignments and discussions." Note, An' 
Evidentiary Framework for Diversily as a Compelling Interest in Higher Educiition, 109 Harv. L. Rev. 1357,1370 
(1996) (quoting John D. Wilson, Student Learning in Higher Education 29 (1981». Racially diverse perspectives 
may be more relevant to some issues than others. See, e.g., Amar and Katyal, supra note 13, at 1778 ("Ofcourse, , 
diversity cannot function in the. same way, or be as important, in every academic context. There may be settings ­
where diversity may not have much education3I importance at all (graduate school in math, perhaps) and'other 

, settings where it will matter a great deal (college, for example). "). But at any comprehensive university, racially 
diverse perspectives are likely to be more often relevant than not. 

l7' See Hopwood, 78 F.3d at 945. _,_.. _ 

IS E.g., Affirmative Action Review: Report to the President 20-25 (July 1995) (presenting evidence of continued 

racial stratification and discrimination in American society). 

19 Adolphous Levi Williams, Jr., A Critical Analysis ofthe Bakke Case, 16 S.u. L. Rev. 129,225 (1989). 

"However unpleasant it may be, the issue of race is still very much an unresolved issue in the UnitedStates. As 

desirable as it might be to set this issue to one side, pretend it does not exist, or acknowledge its existence and " 

accord it only minimal importance, the historical evidence and realities (for example the small percentage of Afro­

American[s] in the professions) lead us in the oppOsite direction and to another conclusion~ specifically, that race, .. 

must be considered now and in the foreseeable future." Jd. at 229. . 

20 See Hopwood, 78 F.3d at 940 (suggesting that the gOat of equal protection is to make race irrelevant). 
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,So 
" 

( 

misses the point. It is wrong because it assum~ that faculty have all the answers ~d have internalized all 

relev~ perspectives concerning their subjects. on the contrary,the role ~ffaculty is to constantly 

discover as well as to sha~e knowledge, and "[these] n.m'dions of discOvering and sharing knowledge are 

intimatelyrelated.,,21 Furthermore, the criticism is wrong because it assumes.that all teaching and learning' 

occUrs in the classroom. "A great deal of learning ocCursinfomlali;.';22 Finaily, this ~riticismmisses the ' 
. . .. 

point because even if it were true that only facultY teach students, it is widely believed that student~centered 

teaching, whether it bedisc~ssiOnsections in college, the Socr~tic method in law school, the case method iri 
. .' 

business school, etc., improves the overall educational experience (i:~.; promotes teaching and learning). 

"In the classroom, profe~sbrscan use the backgrounds and experiences of other students iis a learning 


tool.'.23 . 
 . ' 

Finally,the que~tion of whether this interest in promoting teaching and,learning, ~hich is part of 

the educational diversity end""rsed in Bakke, is likely to be found compelling by the Supreme Court today is 

aseparate issue that can perhaps bestbe determined by examining the likely view of each Justice. On the , 

negative side ofthe ledger, Justice~ Scalia and Thomas andChief Justice R,.elmquist are unlikely to find this . 

interest to be compelling. Justices Scalia and Thomas have recently indicated that they favor full race- . 

neutrality,24 and Chief Justice Rehnquist shows no signs of favoring diversity?S On the positive side, 

Justice Stevens has taken a praSmatic view ofwhat constitutes a compelling interest and now clearly 

supports educational diversity as sufficientlycompelling:26 Furthermore, while the views of Justices' 

2i .Nannerl O. Keohane, Th~ Mission ofthe Research University, in The Re~arch Uriiversity i~ a Time of 

Discontent 151 (Jonathan RCole, Elinor G. Barber & Stephen R. Graubard eds., 1994). In this way, promoting 

racial diversity can also further universities' gOal of developing new knowledge, because students not only help 


, educate other students; they also educate andstiinulate faCulty. See id. at 151-,64. 
22 Bakke, 438 U.S. at 313 n.48 (quoting Bowen, supra note 12,at 9). . 
23 Note, supra note 16, at 1310. ' ' . '. ' . .' 
24 See Adarand, 115 S. C1. at 2119 (Scalia, J., concurring in part) ("To pursue the concept of racial entitlement-­
even for the most admirable and benign purpose -- is to reinforce and preserve for future mischief the way of ' 
thinking that produced race slavery, race privilege and race hatred. In the eyes of government, we are just one race 
here. It is American."); id. (Thomas, J., concurring in the judgment) ("In my mind, government-sponsored raci3I ' 
discrimination based on benign prejudice is justas ~oxious as discrimination inspired by malicious prejudice. In 
each instance, it is racial diScrimination, plain and simple. "). " " ' 
23 See, e.g., Amar & Katyal, supra note 13, at 1768 ("William REihnquist voted for Allan Bakke once, and his 
writings and opinions reveal no faith in Lewis Powell's diversity theory."). .' '.. '., . , '. 
26 See, e.g., Metro Broadcasting, Inc. v. FCC, 491 U.S. 541,601-02 (Stevens,J., concurring) ("The public.interest 
in broadcast diversity -:-- like the interest in an integrated wHce force, diversity in the cortt"position of a public 
school facUlty, or diversity in the student body of a professional school -- is in my view unquestionably 
legitimate. "). ' 

',', 
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. . . - . ..' 

Souter, Breyer, and Ginsburg are somewhat less knQwn, their dissents ~ Adarandv.Pena clearly evidence' .' 

a rejection of strict race neUtrality and potential support for eduCatio~al diversity as a compellinginterest.27 
. 

The apparent swing votes, therefore,are likely JusticesKennedy and O'Connor, whose views are 

somewhat difficult to disce1l1~ Justice K~edy seems generally to be opposed to affirmatiye action because .• 

he has often· been a strong proponent ohace neutrality?8 Justice O',Connor has not been as strong a 

proponent of race neutrality, but she aUthored the main dissenf~ Metro Broadcasting, Inc. v. FCC, joined . 

by Justice Kennedy, among others, which rejected broadcast diversity as a compelling interest and 

suggested that only the remedial interest in overcoming the pr.esent e1!ecis ofpast discrimination could ever, 

constitute a compelling interest.29 Nonetheless, there are clear differences between the broad~st diversity, 

at issue in Metro and the interest in promoting teaching and learning in the higher education context ,30 

Furthermore, Justice O'Connor's prior opinions indicate some level of support for educational diversity.31 
. . . 

Finally, in Adarand, Justice O'Connor avoided repudiating Bakke, indicated that strict scrutiny is,not "fatal 

, " in fact," and, joined only by Justice Kennedy, reaffirmed her belief in the importance of precedent.32 This; 

last-point concerning the importance of precedent may be especially important: . ' 

Adarandteaches us a valuable lesson about Justices O'Connor and Kennedy, ... Joined: .. only 
by JustiCe Kennedy, [Justice O'Connor] carefully crafted one seCtion of Adarand in light of her 
1992 [flanned farenthoodv.].Casey opuuon (coauthored with Justices Kennedy and Souter), 
which cautioned against overruling hugely important cases aroUnd which major social exp~tions 
have crystallized .. '.. Thus a big "plus" for Bakke [and its interest in promoting teaching and 
learning] is its social importance. An entire generation of Americans has been' schooled under 

27 See Adarand, 115 S. Ct. at 2120 (Stevens, l, dissenting, j~ined by Ginsburg, l); id. at.2131 (Souter, J., 

dissenting, joined by Ginsburg and Breyer, Jl); id. at 2134 (Ginsburg, J.. dissenting,joined by Breyer, J.). Justice' 

Ginsbu,rg's explanation, joined by Justice Souter, conceining the .Court's denial of certiorari in Hopwood is 

perhaps also evidence of their support for affirmative action in the higher education context. See Texas v. 

Hopwood, 116 S. Ct. 2581 (1996) (indicating that the issue ofwhether universities can use race as one factor in 

admissions is. "an issue of great national importance"that will be decided another day). 

28 See Amar & Katyal, supra note 13, at 1757-58, '1769. . 

29 Metro,497 U.S. at 3028 (O'Connor, l, dissenting). ' . 

30 These differences include the unique role of education in society, the Special First Amendment protections 'of 

academic freedom operating in the higher education context, the emphasis placed on individualistic diversity in ' 

Bakke versu,s the largely pluralistic diversity at issue in Metro, the direct interactions among students in a 

university environment versus the attenuated interactions between oWners ofbroadcast stations and the public; and 

the fact that Justice Powell upheld educational diversity under strict scrutiny in Bakke. See, e.g., Amar & Katyal, ' 

supra note n, at 1747 (1996)(offering several potentially salient distinctions betWeen Bakke and Metro). ' 

31' .'.' ' 

See, e.g., Wygant v. Jackson Bd. ofEduc., 476 U.S. 267, 286 (1986) (O'Connor, J., concurring) ("[A]lthough its 
precise contours ar~ uncertain, a state interest in the promotion of racial diversity has been found sufficiently . 
'compelling,' at least in the context of higher education, to support the use ofnlcial classifications in furthering . 
that interest.")~ id. at 288 n.* (,The goal of providing 'role models' discussed by the courts below [and rejected by' . 
the Supreme Court here] 'should not be confused with the very different goal of promoting racial diversity among I 

the facUlty."} , . 

32 Adarand, 115 S. Ct. at 2114-17. 
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, 	 " 

, Bakke-style affirri13tive action ... "Onlya handfulofmorlem Supreme Court cases are now 
household words in America.' But Bakke --like Brown andRoe -:-- is surely one ofthem,33 . 

Given this ,analysis, there is likely a case to be made for affi.ritative action inhigheredu<:ation 

, based on the interest in promoting teaching.and learning. But it is likely to be a tough case. " 

'2. Enhancing Gvic ValDes 

A related interest that may be furthered by promotirig racial diversity in the student body is 

,; 	 enhancing civic values. Edue;ation has long been viewed in our democratic society as "the very foundation 

ofgood citizenship.,,34 "[M]uch of the point of education is to~teach students how others think and tO,help 

them understand different points of view -- to teach students how to be sovereign,' responsible, and 

informed citizens in a heterogeneous democracy.,,3s By bringing together and promoting interaction among 
.' 	 .. , . 

an array 'of students from diverse racial ,and ethnic groups, Universities help cultivate the values of 

understanding, toler~ce, and respect for others that make all·students better citizens .. This goal is central, 

to universities and is arguably the cornerstone of arguments for racial diversity. 

Institutions ofhigher education are today a primarY source of ... cultural capital. They aspire to 
cUltivate the remarkable and difficult capacity to regard oneself from the perspective of the other, 
which is the foundation ofthe critical interaction necessary for active and effective citizenship ... :. 
In,the United States, ... racial and ethnic identities mark lines of intense political division. !fthe, 
racial and ,ethnic rifts that divide us are to be transcended by a democratic state that is legitimate to 
all sides, there must be articulate participation in public culture that concomitantly spans the lines 

. of these controversies.36." ' 	 , , 

11Us civic interest is at the heart of Bakke's diversity rationale and is often an~lyzed.as part of the 

interest in promoting teaching and learning described above. Therefore; the prior ana)ysis of the likely 

views of each justice concerning whether the interest in teaching and learning is "compelling" likely applies 

here. However, I have disaggregated the two interests' to point out an important difference: Unlike the 

teaching and learning interest, the civic interest does not necessarily depend on judgments· about 

33~ar &Katyal, supra note 13, at 1769-70. 

34 Brown v. Bd. ofEduc.,347,U.S. 483, 493 (1954). 

3S Amar & Katyal, supra note 13, at 1774, . 

36 Robert Post, Introduction: After Bakke:'Representations~ Summer 1996, at 1,1. See also Amar & Katyal, supra 

note 13, at'1749 ("Ifa far-flung democratic republic as diverse -~ and at times divided -- as late tWentieth-century 

America is to survive and flourish, it must cultivate some common spaces where citizens from every comer of 

society can come together to learn how others live; how others think, how others feel. Ifnot in ... universities, 

where? Ifnolin young adulthood, when?"). . " ' 
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individuals'viewpoints. Even if the lesson that black and white students, for example, learn from 

interacting With each other in a university setting is that there is no viewpoint correlated with nice (i.e., that 

black and white students do not in fact see any issues differentlyin any consistent way), that wouldlikely 

be an extremely valuable lesson toward instilling students of all races with thetolerance and understanding 
. . ­

necessary for them to ftmcti'on as good citizens in our multicultural, -democratic society. As Justice Stevens 

explained in Wygant v. Jackson Board. ofEducation, referring ~o the value of racial diversity in the _ 

- '. faculty: 

In the context of public education, it is quite obvious that a school board may reasonably conclude 
that. an integrated faculty will be able to provide benefits to the student body that could not be ' 
provided by an aU-white, or nearly all-white, faculty. For one 'of the most important lessons that. 
the American public schools teach is that the diverse ethnic, cultural, and national backgrounds 
that have been brought together in ourfamous "melting pot" do notidentify essential differences 
among the human beings that inhabit our land . .it is one thing for a white child to. be taught by a _ 
white teacher that color, like beauty, is only "skin deep"; itis far more convincing to experience 
that truth on a day-to-day basis during the routine, ongoing learning process?' 

This distinction could make adifference to Justice O'Connor, who in her Metro dissent indicated : 

her opposition to any affirmative action program that is based on the assumption that a person's race 

determines how he/she thinks.38 As explained above, I believe that this criticism concerning race and 

viewpoint misunderstands the relevanCe of radal diversity iIi the higher education ~ntext. Nonetheless, to 

the extent that the criticism can be avoided, the case for enhancing civic values as a Compelling interest 

may be slightly stronger than that for promoting teaching and learning. 

. . 
3. Remedying the Lack of Essential-Service Providers 

On a different level than the two educational interests just described, promoting the inclusion of 

racial minorities at predominantly white universities may serve the interest in producing well,..educated· 

profeSSionals to practice in under-seIVed areas in society. This intereSt is different than the interests in 

37 Wygant, 476 U.S. at 315 (Stevens, J., dissenting) (emphasis added). Some seek to distinguish this-sameness 

argument from the.difftrence argument for promoting racial diversity. But I see the two as inherendy linked. 

Persons of different races likely have some .differences that are real,based on their different cultures and 

experiences, and others that are based on misperceptions from which our sameness can emerge, But the point is ' 

that it does not matter to which theory one subscribes because racial diversity likely promotes civic values among 

all students in either case. Therefore, this goal for affirmative action cannot be said to tum on the relationship 

between race and viewpoint. 

38 See Metro, 497 U.S. at 602 (O'Connor, J, dissenting). 
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teaching and learning and civic ~alues because it is not based on the int~raction among students 'of different 
i' 

races., In fact, this interest'is not really concerned with the race of the students atall. Rather; it seeks to 

promote minority student attendance, only because under-served corrununities tend to be largely minority 

corrununities, and because it is ~elieved that minority graduates are more likely t~ practice in those 

corrunUnities. 

This interest may be compelling in some circumstances where the need for certain service providers 

is itself compelling. For example, in Bakke, Justice Powell suggested that the state's interest in "facilitating 
" 

, the, health care of its citizens" by expanding health services in under-servedcorrununities was argUably 

compelling enough to justify the use of race-based affirmative action at Davis Medical School~but he 

, rejected the interest in large part because there was no evidence that minority graduates were,more likely to 
, " 

practice in such under-served corrununities.39 As will be, shown below, 'such ~vidence now exists. ' 

However, as will also be shown below, affirmative action programs designed to promote this interest are 

unlikely to withstand strict scnitiny under any circumstances because they suffer from a different fatal flaw 
, . . '," , 

-- there are clearly race-neutral means available to further this interest(i .e., the program would n~t be 

necessary or narrowly tailored).40 For example, a university could offer scholarships to students who 

pledgeto practice in under-servedcorrununitiesafter graduation. At the extreme, llfliversities Could even' 

reserve admissions slots for students who agree to practice in under-served corrununiti.es. Therefore, the 

potentially compelling nature of this goal is likely moot. , 

4. Remedying Racial Stratific:ationin Society 

Finally, promoting the inclusion of racial ~orities through affirmative action in university 

admissions may serve the interest in remedying racial stratification by prodUCing well-educated minorities 

to selVe at advanced levels in society. This interest rests in part on the notion that universities are p'rime 

forces of social ~obility. However, this interest does ~ot only have a social promotion component to it; it 

may also have an ·instrumental component: It maybe necessary in some circumstances to admit minority 
" 

students to study in certain fields because there is an instrumental value to having miriorities in certain 
, ' 

positions in society. For example, in Wittmerv. Peters,41 the ~evenih Circuit upheld an affirmative a~~m' . 

program for correctional officers at a prison "boot camp" because the courtfound,it was necessary to • 

promote black offi~rs to serve the state's compelling interest in "pacification and reformation" of youth 

39 Bakke, 438 U.S. at 310-11 (opinion of Powell, J.).{. 
40 Justice Powell mentioned this criticism in Bakke as well. See id. at 311. 

41 87 F.3d 916 (7th Cir. i996), cert. denied, 6SUSLW 3416 (1997). 
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offenders. Imagine that instead of the boot camp seeking to promote ablack officer directly, the local 

university sought to enroll a black applicant in its correctional officer. training program .. ill that case, there 

. would perhaps be an argUment that, given the compelling interest in having some black correctional officers 

in supervisory positions, the university program would pass strict scrutiny .. 

. It is clear that universities may not use affirmative action simply. to promote the social mobility of 

minoriti~s; that interest is largelyakin to the interest in overcorilirig "societal discrimination," which the . 

Supreme Court has clearly indicated is not sufficiently compellingto justify affirmative action by any entity 

except perhaps the federal government.42 Furthermore, even where there is an mstrumental valueto the 

promotion of minorities in a given field, affirmative action is likely to raise. substantial concerns for the . 

Court. Nonetheiess, this interest may be worth purs~g in defense of a university's affirmative action 

program where there is an extremely c1oseconnection:between the ed~cition the university provides and the 
" . " . . ." 

availability of minorities in potentially compelling positions in society. One possible example that will be' 

. explored .below is the medical profession.43 

B. Evidence Linking the Objective ofPromoting Racial Diversity to the Goals ofHi2ber 
~~~~ ., . '. 

ill order to make the case for affirmative action in higher education, the objective of promoting 

racial diversity must be linked to the above goals of higher education by more than mere analytical 
~. , . 

presumptions. The Supreme Gourt will upholda:f6rmative action only where there is "a strong basis in 

evidence" to support the belief that the given program serves a compelling interest and is narrowly tailored 

to achieve that interest.44 Given the paucity of evidence conceming the value of racial diversity in higher 

education, this heightened evidentiary requirement would seem to .pose the greatest challenge to efforts to 

promote affirmative action based on the diversity rationale. "The hope for preserving pluralism in 
. . 

American higher education nOw rests on our. ability to marshaL specific evidence that the institutions' core' 
, '. 

42 See, e.g., Bakke, 438 U.S. at 307~10 (opi~on ofPoweU, J.)(holding thatiheintere~t in overcoming'societal 
, discrimination is insufficient to justify affi~tive action by a university). 

43 See infra text accompanying notes 73-78." , ' 
:44 See, e.g., Richmond v. IA. Croson Co., 488 U.S. 469,500 (1989) {quoting Wygant, 476 U.S. at 277). This 
subsection of the .paper focuses on showing that racial diversity serves.a compelling interest. The related issue of( 
whether affirmative action is necessary to promote that interest is an i'ssueof strategy and is discussed below. See' 
infra text accompanying notes 92-99. .' ;. . 
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· needs and values require special efforts for racial ::md ethnic minorities.,>4S In other words, wllversities . 

must present clear eVidence that promoting iacial diversity serves one Or more ofthe potentially compelling 
, 	 ~ ". 

interests identified above . 

.It is unclear how much and what kind of evidencejsnecessa~ to'meet this evidentiary requirement .. 

A recent article argues that the Court should b~ satisfied with '.'thetestimony of ed~cators.'~ ~y. . 

academics have touted the value of diversity,47 bUt I am not confident that such evidence ~ll independently 

~e sufficient to sustain affirmative actlon. (It certainly was not ill HOpwo.e>d.) . Nonetheless, several factors 
, 	 . 

. aiguably favor wllversitiesin their efforts to pres~t sufficient evidence 'of the value ofracial diversity: (1) 

The First Amendment c:oncept of acadenu.c freedom holds that it is chiefly the university's place "to 

determit1e for itself on a~demic grounds who may teach, what may be taught, h()w it shall be taught, and, 

who may be admitted to study.'>48 (2) The Supreme Court has argUably indicated that some deference to: . 

higher education experts may be appropriate with :regard to affirmativeaction.49 (3) While ~versities 

· must present substantial evidence of the value of diversity, the ultimate burden of proof remains with the: 

plaintiff(s) challenging a wllversity's affirmative action program to prove that it violates hislher equal 

'piotection rights. so (4) In Wittmerv. Peters, CIiief Judge Posner held that how much and what kind of 

evidence is required under.the strict scrutiny standard depends, in part, on what evidence is available. 51· 

This section ofthe paper describes possible evidentiary chains linking the objective of promoting 

'. racial diversity within the student body to each ofthe four potentially compelling interests identified above 

(in other words, assessing the value of diversity). Direct evidenCe linking racial diversity to most ofthe 

, interests identified above is extremely limited; some have even sUggested that such evidence cannot be 

produced. 5~ Furthel1l,lore, what evidence does exist sometimes shows mixed reSults concerning the value of 

4S Martin Michaelson, Building a Comprehensive Defense 'of AjJirmativ; ActionPrograms, Chron. of Higher Ed., 
July 28, 1995, at A56. . . 
46. Note, supra note 16, at i361. 

47 See, e.g., Gabriel J.Chin, Bakke to the Wall: The Crisis o!Bakkean DiverSity, 4 Wm. & Mary Bill Rts.. J. 881, 


· 888-89 (1996). 	 . ' . .' ...' . , 

48 Bakke 438 U.S. at 3p (opinion of Powell, J.) (quoting Sweezyv. New Hampshire, 354 U.S. 234, 263 (1957) 

(Frankfurter, J., concuiTing in the result». '. , , .' . 

49 See Southern education Foundation, Redeemingthe American Promise, 1+18 (1995) (suggesting that the' . 

Supreme Court's statement in United States v. Fordice, 505 U.S. 717 (1992), that poliCies traceable ~o the de jure 

segregated era must be.eliminated "to the extent practicable and consistent with sound educational practices," 

indicates a willingness to defer, to some extent, to education leaders). ' 

50 See, e.g., Wygant,. 476 U.S. at 277-78 (plurality opinion); id. at 292 (O'Connor, J., concurring). 

!It See Wittmer, 81 F.3d at 920-21. . . . 

S2 See, e.g.,.,Note, supra note 16, at 1361-62 ("Although the educationat'community haS heralded diversity's ' 

benefits, current social science methods do not provide definitive measurements; Therefore, ifcourts did require 

universities to prove that diversity furthers learning, courts would bemakirig asubstantive choice that higher 
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<j <racial diversity in higher education,'However, this is likely because the resource of racialdiversity has, 
'. 

until recently, been largelyunderutilized by universities in any fonnal way and has in tum been 

undereval~ted as well. Still, some positive direct evidence exists concerning the value of diversity, and' 

other indirect evidence shows great promise. Therefore, I conclude'that there is likely a case to be made for 

the importance of racial diversity in 'achieving the goal~ofhigher education, but universities must promote, 

efforts 'to use the resource of diversity more effectively and to evaluate it more rigorously. 

1. 	 ,EVidence LinJ.9ng Racial Diversity to the Goai of Promotina Teaching and 
Learning 

Direct evidence linking racial diversity in'the university ~tudent body to the goal of promoting 
. .'.. . 	 . 

teaChing and lea~gwould include studies that demonstrate more effectiveteachirig and learning in 


racially diverse environments, including enhanced learning on substantive issues, improved cognitive skills, < 


etc,' Such studies are rare, but some recent and encouraging attempts have been made. For example, . 


sever'!l recent longitudinal studies based on nationwide student survey data report positive' correlations 

~ ... 	 ,. 

between increasitIg cro~s-racial student interactiOns and such educational outcomes as retention, 

satisfaction with college, intellectual self-concept and social self-concept (at least where couple({ with , 
! < 

efforts to promote constructive interactions ~ong students ofilifferoot racial grOupS).S3 'Otherstudies 

have tried to measure the effects ~fdiversity at a more micro-level. One exampltids a recent study by 
, < , 

Maurianne Ada~s and Yu-hui Zhou-McGovern that attempted to measure the effects of an undergraduate 

social divers~ty course (with a racially diverse student enrollment) on students' cognitive development. 54 

Adam~ and Zhou-McGovern hypothesized that "[c]ollege curricula tha~ deal with s~cialjustice a;.dsocial, 

diversity call for many of the qualities described in the [cognitive] developmental literature with regard to < 
• 	 <' 

, critical thinking, openness to conflicting perspectives from readings or classroom discussions, and;·most 

especially, the ability to reflect upon oI1e's experience, prior beliefs and feelings from another's 
. .. ',"' 	 .' 

educational Institutions cannot pursue diversity. <... The ~nefits of diversity are the result of interpersonal 
interactions that cannot be quantified or verified by Scientific proof."). ' 
$3 See Alexander Astin, How Are Students Affected? 25 Change 44 (1993); OctavioVillalpanao, Comparing the: 
Effects of Multiculturalism and Diversity on MinoritY and White Students' Satisfaction with College, ASHE ' 

. Annual Meeting Paper 16 (Nov. 9, 1994); Mitchell Chang, Racial Diversity in Higher Education: Does a Racially 
Mixed Student Population Affect Educational Outcomes? 11-12 (1996) (forthcoming article based on unpublished 
Ph.D. dissertation, University of California, Los Angeles). .' ' .,', <.. <' , 
54 Maurianne Adams and Yu-hui Zhou-McGovern, The SociomoralDevelopment ofUndergraduates in a"Social 

, Diversity" Course, Paper presented at tlie Annual Meeting of the American Education~ Research Assoc. (Apr.' 
. 1994). ' 
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perspective."s5 . Based'on tests administered to students before and after participation in the social diversity 

course, Adams and Zhou-McGovern found statistically significant, positive effects on students' cognitive f 

development. 56 

The above studies indicate that it is possible to develop evidence linking racial cijversity in the 

student body to the goal of promotingteaching and learnin& but much more research is clearly needed. 

Studies showing a direct link between racial diversity and improved teaching and learning are likely hard to 

produce, Assessing teaching and learning is inherently difficult, and assessmg that part of teaching and . 

learning attributable to diversity is likely even more so,. However, qualitative data may be more readily 

available than quantitative data and should not be undervalued.57 

Finally, in the short term, the premise that racial diversity in the student body improves teaching ~ 

and learning can perhap's be proven indirectly. First, there is evidence that haVing a variety of perspectives
.' , 

examine a problem, in general, promotes problem solving. "Studies have shown that work team 

heterogeneity promotes critical strategic·analysi~; c~eativity, innovation, and high-quality decisions.,,58 

Second, those perspectives that should be actively included in a diverse problem-solving group are likely . . 
those perspectives that are relevant to the given p'roblem or subject a~ issue and are not otherwise 

adequately represented. Third, there is substantial evidence indicating that race is often relevant in the 

sense that black and white persons, for example, often have different experiences in theworld as a result of 

race and,in turn, often see the world differently. 59 Therefore, there is likely a strong argument to be made 

$~ Id. at 1-2. 
s6Id. at 31. 
~7 See Villalpando, supra note 53, at 25~ Telephone Interview with Mitchell Chang, Professor, Loyola Marymount 
Univ. (Apr. 1, 1997). . 
'8 Susan Sturm & Lam Guinier, The Future ofAffirmative A ction: Reclaiming the Innovative Ideal, 84 Cal. L. • 
Rev. 953, 1024 (1996) (citing L. Richard Hoffinan & Norman R.F. Maier, Quality andAcceptance ofProblem 
Solutions by Members ofHeterogeneous Groups, 62 i. Abnormal and Social Psychology 401 (1961». Of course, 
not all of the effects of diversity, especially ci.dtural diversity, on problem solving are positive. "Although 
culturally diverse groups have the potential to generate a greater Variety of ideas and other resources than culturally 
homogeneous groups, they need to overcome some of the group interaction problems that make group functioning 
more difficult." Warren E. Watson & Kamalesh Kumar, Differences in Decision Making Regarding Risk Taking: 
A Comparison ofCulturally Diverse and Culturally Homogeneous Task Groups, 16 In1'l 1. oflntercultural 
Relations 5j, 61 (1992).' . . 
~9 This often unfortunate truth can be shown in many ways including audit studies and surveys that demonstrate 
the continuing vestiges of discriniination that African Americans and other minorities face in their daily lives. 
See, e.g., Michael Fix, George' C. Galster & Raymond 1. Struyk,An Overview ofAuditing for Discrimination, in 
Clear and Convincing Evidence: Measurement of Discrimination in America 1 (Michael Fix & Raymond J. Struyk 
eds., 1993) (discussing evidence of discrimination facing minorities in employment and housing)~ jennifer L. 
Hochschild, Facing Up to the American Dream 114 (1995) (reporting that white persons rank black persons as 
more violent and less likely to work hard). Such vestiges undoubtedly influence minority life experiences and 
likely contribute to differences in black and white viewpoints oncountless issues, from welfare reform to the 0.1. 
Simpson verdicts. See, e.g:; The Four Anl.ericas: Government and Social Policy Through the Eyes of America's 
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for the notion that including black students' perspectives in university discussions is likely to enhance , 

problem solving,' and thereby teaching and lea~ on many issues, at least in student-centered learning 

environments. 

2. Evidence Linking Racial Diversity to the Goal ofl'EDhancing Civic Values. 

Direct evidence linking racial diversity in the student body to the goal of enhancing civic values 

would include research studies that demonstrate that students' values, beliefs, and/or actions are. positively 

affected by a more diverse campus environment. Once again, such direct evidenCe is eXtremely limited. 
. . 

"National studies dealing with changes 9,uring the College years in attitudes and values related to civil 

rights, civil liberties, racism, anti-Semitism, or general tolerance for nonconformity uniformly report shifts 

toward social, racial, ethnic, and political tolerance and greater support for the rights of individuals in a 

wide variety of areas."6O . But there is ·little evidence that racially diverse educational environments 

themselves have such effects. One exception is a recent longitudinal. study by Alexander Astin, mentioned 

above, in which he found that increased faculty and institutional commitment to diversity and increased 
. . 

student diversity experiences (such as participation in a cultural awareness' workshop) were positively, 

associated with increased cultural awareness among students and/or increased student commitment to 

promoting racial understanding.G' Thus Astin lends sbme direct,support to the notion that efforts to 

promote racial diversity in tum promote civic values, and other studies have corroborated Astin's findIDgs 

that participation in cultural awareneSs workshops has positive effects on students' attitudes about racial 

diversity.62 But much more research is clearly needed. 

, Once again, the link between. racial diversity in the student body and the goal of inculCating ci·vic, 

values can perhaps be established mdirectly by studies demonstrating that interactions among different 

types.of people, in general, pr~mote tolerance and ·understanding. This theory is widely known as the . 

"contact hypothesis," which states that "contact with members of a negatively stereotyped group might 

ameliorate attitudes both toward the specific group member or members with whom contact occurr.ed, and 

Multi-Racial and Multi-Ethnic Society, Harvard Survey Project 25-31 (Dec. 1995) (illustrating differences in 

viewplints by race with regard to numerous issues). 

60 Pascarella & Terenzini, supra note 11, at 219~ 

61 .

See Astin, supra note 53, at 46-49. 
62 See, e.g., Leonard Springer et al., Attitudes Toward Campus Diversity: PartiCipation in a Racial or Cultural: 
Awareness Workshop, 20 Rev. of Higher Ed. 53,60-66 (1996) (showing that participation in a cultural awareness 
. workshop is positively associated with more favorable attitudes toward racial diversity among white students 
including men, women, and students in both liberal and conservative majors). 
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toward the group as. a whole. ,,63 Nwnerous studies have provided support for the contact hypothesis 

provided that certain conditions are met. These conditions include (1) that the interaction occur between 

persons of equal. status, (2) that the interaction afford persons the chance to get to know each other, and (3) .. 

. that the interaction b~ cooperative and in pursuit of mutual goals.64: 'Even where these conditions ar~ met; : '. 

most studies concerning the contact hypothesis show a positive shift in attitudes 'only toward the specific 
".,,;, , 

stereotyped group member and not necessa~ly toward the group 'as a whole, 'BUt recent studies ha:~e shown . 

support for the generalization component of the contact hypothesis as well.6s ; Therefore, the Contact ' 
. . ,,' ;( , 

hypothesis could lend indirect support for the. importance of racial diversity in promoting such civic values 

as racial tolerance and understanding, provided that i.miversities are willing to make the commitment to 

foster cross-racial cooperative learning opportunities. 

.3. 	 Evidence Linking Racial Diversity to the G1lal of Remedying the 'Lack of 
Service Providers in Under-Served Communities . 

There is subs1:antialevid~ceofa lack of ~rtain types ofprofessionals practicing in certain 

. segments of society, These under-served commmuties tend to be largely minority, ' Furthermore, there is . 

some evidence ,that minority professionals are more likely to practice in these area~, Therefore, increasing 

minority enrollment in certain professional programs may remedy this lack of serVice 'providers. The most' 

apparent example is the medical profession: There is suhs~tial evidenCe of a' shortage of physicians in 

~in s~ents of society.66 While there is some evidence of shortages in poor Comm~ties" a recent 
, 	 , 

study in California indicates that "[t]he supply of physicians was much more strongly associated with the ' 
, "" 	 . . 

proportion ofblack and Hispanic residents iri the community areas than with the areas' income level.,,67 
. . .. 	 '.' ',' .' . 

•1 ... 

63 James L', Werth & Charles G, Lord, Previous Conceptions ofthe Typical Group Memb,er and the ContaCt 
HypotheSiS, 13 Basic and Applied Social Psychology 351 (1992), See also Gordon Allport, The Nature of 
Prejudice (1954) (proposing the contact hypothesis), , 
64 SeeWerth &LOrd, supra note 63, at 352; DonnaM. Desforgeset ai" Effects ofStructured Cooperative Contact 
on Changing Negative Aititudes Toward Stigmatized Social Groups', 60 1. 'of Personality and Social Psychology 
531 (1991); Janet Ward Schofield, Improving Intergroup Relations Among Students, in Handbook on Research on 
Multicultural Education 635, 638-41 (James A. Banks ed., '1995), " 
65 See Desforges, supra note 64, at 535-40 (showing that cooperative learning interactions between cqllege 
stUdents and other students who they believed were former mental patients had a positive effect on the college , 
students' attitudes toward the supposed mental patients With whom they interacted and toward mental patients 
overallt Werth & Lord, supra note 63, at 358-63 (indicating, with someJack of experimental controls; that 
classroom interactions between college students and a guest speaker With AID,S had a positiveeft'ect on the' 
students'attitudes toward the speaker and toward people with AIDS more generally, but finding that the change In 
attitudes was only significant for students Who had not previously had contact with a person with AIDS). 
66 See, e,g., Miriam Komaromy et aI., The Role ofBlack and HispanicPhysici01is in Providing Health Care for{ Underserved Populations, 334 N:E. 1. of Medicine 1305 (May 16, 1996), 	 . ' . 
67 Jd, at 1307. .' 	 , ' . 
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Finally? studies snow that black and Hispanic medical school graduates are significantly more likely to . 

practice in these under-served areas.68 Therefore, affirmative action in medical school admission~ may be 
. . 	 ;' .' '. . '. 

neCessary to further the eompellinginterest in facilitating health care to all citizens.69 However, as 

. mentioned aboye and discussed below, it is imIikely that ~ffiin1ative acti6n programs desi~ed to achieve 

.. thisinterestwi1l'pass strict scrutiny, despite ~eabove eVidence, because there areJikely race-neutral means 

available to achieve this goal. 

..4. 	 Evidente Linking Radal Diversity to the Goal of Remedying Radal 
Stratifiution fu Sodety . 

There is ample and impreSsive eVidence that higher educatiOn is. a major force of social mobility for 

'. minorities. Considerthe effects of college 011 minorities' future earnings: First, for all students~ the effect 

of obtainirig an undergraduate degree on future earnings has never been greater.70 Second,· a college degree 

resul~s in.an even greater increase ~ earnings for black students than for whitestudents.71 Third, and most 

important in the context 6f affirmative action, arecerit study shows that rnin~ritystudents who attend 

selective universities, often as aresult of affirmative action, h,ave higher future earnings than equally 

. qualified minority students who attend less prestigious universities.72 This shows that affirmative action in 

higher education is itself an agent of social mobility. 

Despite all ofthis, it is not likely thatthe Supreme Court would find that universities are the 

appropriate actors to' decide to use affirmative action to pursue this goal of remedying racial stratifica~on, . 

which IS akin to remedying societal discrimmation. However, as stated above, there may be rare cases· 
. .', 	 . , 

where increasing the number of minorities serving in select positions in society has an instrumental value 

that is itself compelling, and where universities are so closely .connected to producing minorities to'serve m 
..those positions that affirmative action would be justifiable. 

~8Jd.; S.N. Keith et a1, Effects ofAffirmative Action in Medical Schools:' ~ Study ofthe Class of1975, 313N.E.,J. 
of Medicine 1519-25 (1985). . . ." . 
69 See Bakke, 438 U.S. 'at 310-11 (indicating that the state's i.nterest in ''facilitating the health care of its citizens'~ 
was potentially compelling). . . 
70. See WilliamG. Bowen, No Limits, Transcript of speech delivered at Cornell Univ. 2-3 (May 21, 1995) (quoting 
Sarah E. Turner, Changes in Returns to College Quality, U. of Mich, Dep't of Econ., mimeo (April 1995)), 
71 See One Statistical Measure ofHow a College Education Tends to Repair pamage From the Past, J. of Blacks' 
in Higher Ed. '5 (Autumn 1996) (reporting that the median annual income of black high school graduates is 

•apprOximately.57 percent ofwhite high school graduates, but the income of black college graduates is87 percent 
of white cOll~ge graduates), "Whatever the reasons for the continuing economic disparities between the races, it is .. 
certain that a college education, more than any other factor, serves to break down racia] stereotypes, increase 
oppOrtunities for African Americans, and decrease the economic gap between blacks and whites." Jd. . 
72 Thomas Kane, Racial and Ethnic Preference in College Admissions 13~14 (1997) (Paper presented at re.cent 
conference on affirmative action and university admissions), 
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. Consider, once again, the medical profession. It is. cl.ear that there is an underrepresentation of 

black physicians in society.'3 Furthennore, there may be an instrumental valueto having a sufficient ' 

number of black physicians in soci.ety (not to be confused with the interest discussed above in providing 

under-served segments of society with physicians of any race). Simply put, while physicians of alL races . 

are capable of provi&ng quality care, black physicians may, in s~tite cases, provide better Care for bhick 

patien~.'4 This could be true for several reasons: First, there is evidence that· black patients are more 

likely to visit black physicians. This is true even after controlling for the proportion of black resi~ents 

living in the givencommunity.'s This ni~y indicate that black patients ,feel ~ore comfortable visiting black 

physicians. Thus, increasing the number of black physicians could lead to an increase in preventive care' 

and early detection of iltress as more black patients would more readily seek medical attention. Second, 

black physicians may be more likely to understand "the cultural and social context of illriess-and disability 

. among blacks."'6. Fo~ example, the unique sociai pressures fa~g Afri~ Americans, such as issues' of 
, . . .. 

status ~d discrimination, can cause great stress, which can promote disease and iJ~ess .. A black physician . 

is likely to better understand iliese pressures and ~o more easily factor them into hlslher diagnosis." Thirq, 

black physicians may be able to communicate with black patients more easily, which is crucial because . f 

. \ . " . 

. mediCal evaluation is itself a social interaction.1S ·For all these reasons and more,it is possible, though 
.' ( 

perhaps not probable, that the Supreme Court could find that affirmative action in medical school 
.' .' , .: 

admissions is n~sary to further the compelling interest in providing health care to all citizens.79 

However, the question remains whether some.actor besides a university, such as the federalgovemment, is 

the more appropriate actor to make that determination. 

73 E.g., Sterling M. Lloyd & Rus~ell L. Miller, Black'Student Enrollment in U.S. Medical Schools, 261 1. of Am. 
Medical Assoc. 272 (1989) (''Blacks continue to be underrepresented in the medical schools of this country and in . 
the profession ofmedicine. .Blacks represent about 12% pfthe nation's population, but only 6% of total medical 
school enrollment, 5% of medical school graduates, '5% or'postgraduate trainees, 3% of physicians in practice, and 
2% of medical school faculties."):
74 . 
7 Jd, at_. '. . ' .. ,. 
~ Komaromy, et.al., supra note 66, at 1301-08. 

76 Lloyd & Miller, supra note 73, at . 
77 .See Clovis E. Semmes, Racism, Health, and Post-Industnalism: ATheory of African-American Health 131-34 
(1996). .. 

7S Lloyd and Miller, supra note 73, at , . ( 
79 See Bakke, 438 U.S, at 310.11 (opinion ofPowell,J.}(indicating that the state's interest in "facilitating the' 
health care of its citizens" is potentially compelling).. 
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c.' Objective ofPromoiing Racial Diversity
i , 

Objectives are concrete, operational aims that are linked to th~ non-operational goals/interests by 

evidenCe and analytical presumptions,so as illustrated above. In the case 'of affirmative action in universi~y 

admissions, the objective is promoting racial diversity in the student body, by which I mean increasing 

minority representation atpredominantly white universities. However, vague objectives, such as 

"promoting racial diversity," are sometimes dangerous' because they lead to confused, imperfect policy 
. .. . 

choices.81 What makes an objective "operational" is that it is defined precisely enough·so that it is easy to 

understand what is expected and to determine whether the objectiv~ has been achieved. In the case of 

affirmative action in university admissions, this need t'o clearly articulate a policy',s objective raises 

additional questions: Exactly what level of racial diversity is appropriate?, And for how long should it be 

pursued?8:2 

The proper level of diversity a university should pursue and how long a university should pursue it 

naturally depends on what goal(s) of higher educati~n it is trying to promote. F~r example, if the goal or 

interest is remedying racial stratification in society, then the appropriate level of diversity is likely tied to 

the lack 6f minorities at certain levels in society. 'This conclusion illustrates why it is unlikely that the goal 

of remedying racial stratification will be found to be co~pelling inmost cases. ,Promoting this interest 

would permit a discrete university to use affinnative action to admit any number of minority applicants it 

. believed appropriate until societal discrimination was remedied, a situation th~ Supreme Court has clearly 

rejected.83 '.' 

However, iftlie int~rests a university is seeking to serve are promoting teaching and learning or. ' 

enhancing civic values ~ong its students, then the appropriate levels ,of diversity are tied to the levels 

80 See Zelikow, supra note 5, at 162. 
81 Jd. at 162-64. 
8:2 When talking about numbers, it is obviously important to distinguish between targets and quotas. The use of 
quotas in affirmative action is clearly unconstitutional, see, e.g:, Bakk~, 438 US. at 314-20, in part because using a 
quota encourages the recruitment of enough minonties to fill the quota regarclless of qualifications, see Amar & 
Katyal, supra note 13, at 175 L Numerical targets are intended to be more flexible and aspirational. Numerical 
targets in affinitative aCtion establish the ideal while recognizing that meeting the targets depends ()n the ,. 
availability ofqualified minority applicants. ,. , . 
83 See, e.g., Bakke, 438 U.S. at 307-10 (opinion of Powell, J.) ("rrlhe purpose of helping certain groups whom the 
faculty of the Davis Medical School perceived as victims of 'societal discrimination' does not justify a classification 
that imposes disadvantages upon persons like respondent, who bear no responsibility for whatever harm the : 
beneficiaries of the special admissions program are thought to have suffered. To hold otherwise would be to 
convert a remedy heretofore reservedfor violations oflegal rights into a privilege that all institutions throughout 
the Nation could grant at their pleasure to whatever groups are perceived as victims of sOCietal discrimination.' 
That is a step we have never approved."). , ' 
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necessary to achieve those goals by promoting discussions' and interactions among .students of different 


r~ces. In other words, some specific level of miriority representation on campus is obviously reqUired to 


create sufficient opportunitieS for communication and interac.tioos across racial lines. 


Given the lack of direct evidence concerning the value Of diversity to promoting teaching:and ~ 

. learning and instilling civic values, we obviously do not know wh~t level of minority enrollment is optimal .. 
. '. . , 

~e point of agreement between proponents and opponents of diversity-based affiI111.8tive action seems to 

. be that proportionality in racial representation is not necessarily required tofurther those educational . 

. goals.34 Furthermore, many educatiOn leade~s believe that minority participation and interaction across 

racial lines are dependent upon the le~el of comfort minorities feel on Campus. This raises the n~tion or' 


"critical mass."S5 Even on this point, however, the available pedagogical literature is limited and difficult 


to interpret. There is substantial evid~ce thatblack students attending predominantly white universities 

. . 

experience greater levels of alienation and isolation than their white counterparts at predominantly white. 
. . 

universities or their black cOunterparts at historically black universities. 86 Furthermore, there is eviderlce 


that the social ~d academic adjustment of black students at predominantly white universities is enhanced 


by communalism, mearung the tendency for a black student to s~ himJherself as part of a black' 

. .,, . 

community. 87 "The communal student. may be more likely to' draw from the support of Blacks on campus' . 

or in the surrounding comniunity ,thereby uniting with community members in .the face of adversity rather 

than withdrawing in isolation."S!! Thus a critical mass of black students may increase the level of comfort .. 

of black students on campus by providing such a black com.n:'lunit~.. 
This; however, highlights the concern that a "critical mass" might make minority studentS feel 


more comfortable on1y because they are ab!eto self-segregate within their own racial or ethnic 


co~unities, thereby actually decreasing cross-racial interactions. There is some evidence of such 


34 Co';'pare Amar & Katyal, supra not~ 13; at 1777 (suPP,Orting nori-remedial affi~tive action) '(" A'critical mass . 
of students of a particular group may be needed so that other students become aware of the group (and of the 
diversity within the group), but this by no means requires exact proportionality ~- or anything like it.")and Chin; 

. supra, note 47, at 894 (opposing non-remedial affirmative action) ("The theory of Bakkean diversity is that it may 
be beneficial for persons who are not members of a particular group to have' contact with others Who are. 
ACcordingly, the number of minority students admitted is driven not by the' percentage of minorities in the 
population, but by the ~umber needed to achieve that goal of educational diverSIty.") . . . . 
85 See, e.g., Chin, supra note ~7, at 921 (''Diversity proponents often argue that a 'critical mass' of minority 
students is necessary to ensure that the students. are sociaily comfortable. "). . '. . . 
86 . ... '.',. 

See, e.g., Walter R Allen, Th!! Color o/Success: African-American College Student Outcomes at 

Predominantly White and Historically Black Public Colleges and Universities; 62 Harv. Ed. Rev. 26 (Spring 

1992); Pascarella & Terenzini,supra note 11, at 380.. 

87 Chalmer E. Thompson & Bruce R Fretz, Predicting the Adjustment ofBlack Students at Predominantly White. 

Institutions, 62 J. ofHigher Ed. 437.437-38 (July/Aug. 1991).

"M . .... . . 
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. ~'Balkanization," but recent studies indicate iliata'''critical mass" of minority students will not'neCessarily : 

reiuliin self-segregation,89 Cross,-racial interaction will occuras long.as universities seek to promote 


such cross-racial interaction. In other words, in ~ddition to numbers, "the results' of efforts to ~crease 


, diversity on our call1puses may depend veryIlluch ori what kinds of learning ~vironments are created."90 

, . \ 

Finally, the issue of wheth~r affinnative action in higher education intended to promote teaching 

and learning and enrumcecivic values has a clear stopping point in terins of how long it should be used is ' 
, . 

more difficult. Given the nature of these goals, it seems logiCal that a university should us£! affirmative 
, . . 

, . . 

action, if necessary, to promote racial diversity lUltil race no longer has substantial educational value, 

which is likefy tied to the role of race in society and, thereby, to the existence. of. societal discrimiriation,91 

. But perhaps the'distinction here is that, universities are not trying to directly overcom~ pastsociet:al 

'discrimi.O.ation by acting as the self-proclaimed leaders of social readjustment for discrete racial grouI?s, 

Rather~ universities are simply recognizing the reality of sOcletal discrimination 'and its relevance to the . 

fulfillment ofthei; core goal: providing a co~plete education(intellectll3l, vocational, ~vic"moral, etc,) 

for all o.£their students. Whether this is a distinction with a difference likely depends on how compelling 

the Court finds the goals C of promoting teaching and leal11ir!g and instilling civic valueS to be" .. 

D. Strategy of Affirmative Action . 

, . ' . . 

A strategy is a general plan of action designed to achieve the desired objective(s) and thereby 

promote the larger goals. !Ii The strategy at issue here is race-based affirmative action in student 

admissions . .It is the use of this race-based strategy that implicates strict scrutiny and requires universities 

. to show that the strategy is narrowly tailored to serve a compelling interest. 
. . , . . 

, . . . . ~ 

However, recent comments and,actions by members ofthe higher education community and others 

,indicate a lack of lUlderstanding or appreciation for what it means for a strategy to be "race-bas,ed" and 

thereby trigger strict scrutiny, Some education leaders and researchers are ~Couraging the development of 

". ..' . 

89 See, e.g., Troy Duster, The Diversity ofCalifomia at Berkeley: An Emerging Reformulation of "Competence" 
. in. an Increasingly Multicultural World, in Beyond a Dream Deferred 231,237 (1993) ("Our research revealed that 

while the student body is segmented along racial and ethnic lines, there ,are some important, good social, relations 
and collective problem solving c:tCross racial and ethnic lines.")~ Sylvia Hurtado, Eric L. Dey & Jesus G. Trevino, 
Exclusion or Self-Segregation? .Interaction Across RaciallEthnic:Oroups on College Campuses, Paper presented at 
the Annual Meeting of the American Educational Research Association (1994) (finding that, in terms of informal 
interactions, "African Americans are more likely to interact across groups than are whites."): 
90 Bowen, supra note 70,at21. . \ . ',;.( 
91 Se~ Note, supra note 16, at 1363-63. 

92 See Zelikow, s,upra note 5, at 1'64-65.. 
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admissions schemes intended to promote racial diversity by using facially race-neutral criteria, such as 

social c1ass.!!3 But whatimplieates so.:.called strict scrutiny in constitutional analy~is is not merelyfacially . 

race-bastdaction but also intent to, discriminate based on race.94 In other words, if the intent ofa' 

university.in adopting a facially race-neutra{ admissions policy is'to achieve racial ~versity, it is subj~ t~ 

,the same legal standard as if its admissions program were facially race-based .. The law scrutiriizes covert . 

race-based actions as stringently as overt race-based actions. Therefore, there may be little val.ue in 

developing such facially race-neutral admissions programs.9S In any case, the data overwhelmingly 

indicate that the use of facially race-neutral factors, such as social class, is not likely to yield a racially 

diverse student' body. 96 

.Whether it is facially or just intentionally race-based, the Supreme Court will uphold affirmative, 

action in higher education only where it serves a compelling intt:rest"and is narrowly tailored to achieve that 
. . 

interest. The compelling interest prong was addressed above: The narrowly tailored prong requires 
: ,. , 

93 See, e.g:, ~indaF .. Wightman, The .Threat to Diversity in Legal Education: An Empirical Analysis ofthe 
Consequences ofAbandoning Race as a Factor in Law School Admission DeCisions, 72 N.Y.U. L. Rev. 1,48 

(forthcoming, 1997). . " 

94 See, e.g., Arlington Heights v. Metro. Hous. Dev., 429 U.S. 252,264-71 (1977) (indicating that strict scrutiny is 

implicated where a racially discriminatory purpose is shown to have been a "motivating factor" in the adoption of a 

facially race-neutral policy or program). The existence of a discriminatory purpose is determined by examiriing a . 

. number offactors including the events leadi~g up to the program's adoption and statements made by members of 

the given deCisionmaking body. ld. at 267~68. . . 

9~ Two caveats to this point are perhaps warranted: (l) Once a facially race-ne1,ltral program is shown by the ' 

plaintiff to have been motivated by a racially discriminatory purpose (i.e.; to promote racial diversity), then the 

burden technically shifts back to the defendant to show that the program would have been a,dopted even without· 

that factor. ld. at 271 n.21. Therefore, to the extent that universities can justify the adoption of race-neutral . 

admissions criteria that promote racial diversity on grounds independent of their intent to promote racial diversity 

(i.e., for other legitimate educational reasons), such criteria likely have a better chance ofbeingupheJd. See 

Michael Williams, Racial Diversity Without Racial Preferences, Cbron. of Higher Ed., Nov. 15, 1996, at A64. 

(2) An. argument can be made that facially race-neutral efforts such as widening the scope of student recruitment 

. maybe immune from equal protection challenge even if the intent is to recruit mlnority students, perhaps because 
such programs cause no injury to non-ininority students (Le., recruitment has no discriminatory effects). See Lujan 
v. Defenders of Wildlife, 504 U.S. 555; 560 (1992) (indicating that the "irreducible constitutional minimum of 

standing" requires "injury in fact"). But cJ Millerv. Johnson, 115 S. Ct. 2475,2485 (1995); Shawv. Reno, 5'09 

U.S. 630,641-42 (1993) (holding that a voter residing in a racially gerrymandered district has standing to 

challenge the redistricting plan because he/she has been injured by having been .treated not as an individual butas 

a member ofa racial gToup.).· '.' ". . 

96 E.g., Robert Bruce Slater, Why SOcioeconomic Affirmative Action in College Admissions Works Against African, 

Americans, J. of Blacks in Higher Ed. 57-59 (Summer 1995) (showing that using socia-economic status in 

admissions at selective' universities would result in little more racial diversity than a race-blind system that did not 

include socia-economic status); Wightman, supra note 93, at 48-59 (finding that neither socioeconomic status. 

selectivity of undergraduate school, or undergraduate major if used as factors in law school admissions would 

result in racial dh:ersity similar to that presently achieved under affirmative action); Kane, supra note 72, at 18-19 

(finding that because the majority of low-income families are white, a college presently administering.a race-based 

affirmative action admissions plan would have to "grant preferences to six times as many low-income students to 

'yield' the same. number of black and Hispanic freshmen'} "No race-blind substitute is likely to.cushion the effect 

of an end to racial preferences. The problem is one.of numbers." ld. at 17, ' .. 
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pripiarily that the race-based strategy of affinnative action be necessary in the sense that there are no truly: 

,race-n'eutral. (i .e., neither facially or intentionally race-based) means available to achieve the compelling . 'i 
, 

interest(s). 'If rac&neutral means are available, race-based nleanscannot be utilized. For example, as , 

explained ~bove, it is possible to implement race-neutralmean~ to p~omote the goal of remedying the lack: 

of essential-service providers in society, A university could, for example, .reserve admissions slots for 

students who pledge to practice in under-served communities after 'graduation. 97 Because such race-neutral 

.means are available, race-based affi~ative action programs designed to achieve that goal are unlikely to 
" . .: 

pass strict scrutiny'even if the goal is found to be compelling. 

'However, it is more difficult to see how race-neutral m~s could effectively achieve the remainirig 

gOlds of higher education presented above (assuming th~ arefo~dto be compelling). For example, with , 
.' . . . .".' .. ' . : 

regard to the goals of promoting teaching arid learning and enhancing civic values among all students, the 

very point is to expose students to different ~acial perspectiyes and topfomote racial JJIlderstanding. It is 

unlikely that these goals could b~fully achieved without promoting ~t leasts~me level of racial diversity. 98 
'.' .', .' " 

Furthennore, the evidence indicates that absent intentional efforts to promote the admission of certain 

minorities to selective universities, racial diversity'at thosein'stitutions would bedecimated.99 Therefore,. . . . . . . 

assuming that either of the goals ofpromoting teaching'~d leammg or instilling civic values is f~und r:~ be 

cOmpelling, affinnative action in student admissions, properly designed, would likely be a narrowly tailored 
. , . .,' 

means of achieving that goai. 

91 Even if the effect of such a pr~gram was to increase racial diversity, it oould not be ~ubject to strict sc~tiny . 
because it was not facially or intentionaily race-&ased. See, e.g., Personnel Administrator ofMass. v, Feeney, 442 
U.S. 256 (1979) (upholding a Massachusetts veterans' 'preference policyeven·though the legislature was fully 
aware that the policy would have a discriminatory effect on women). . ..' . . 
98 Possible race-neutral means likely inClude incorporating multicultUral ideas into the university curriculum 
andlor formaiizing efforts to promote raci.al ethics. Therefore, umversities may have to present evidence that such 

, race-neutral efforts are not likely to be effective in .racially homogeneous (i.e., all white) environments, 
Furthermore, to the extent that such race-neutral means are likely to be even partially successful, the Court may 
look more favor~ly on the use ofaffirmative action if those race-neutral means are used in taitdem with' 
affirmative action. See Metro Broadcasting, Inc. v. FCC, 497 U.S. 547, 589-90,590 n.3 (citing with approval the 
FCC's,prior and continued use of race-neutral means). .',.' . ,.,'... . . 
99 See, e.g., Slater, supra note, at 57 ("[I]f admissions at [the nation's most prestigious universities] were made on 
the basis of grade'point average and SAT scores~ and without regard to race, perhaps 1 percent or 2 percent ofall 
students accepted for admission to these schools would be black.")~ Wightman, supra note 93, at 19-27 (showing· 

.that minority admissions to ABA accredited law schools Would decrease significantly ifonly race-neutral criteria 

were used); Bowen, supra note 70, at 19 (finding that the use of exclusively race:-blind criteria at selective 

universities would reduce black enrollment from approximately 8. percent to 2 percent). 
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. E. Desip ofRace as "Plus" Factor 

.Simply put,policy design is a detailed statement, ofthe strategy.10°In the case ofaffirmative 

. action in university admissions, the legally niquired design is di.ctated by Justice Powell's decision in . 

Bakke: In orderfor a university's affirmative action program to pass consti~utionar muster, it must avoid.' 
f 

racial quotas and seek to promote a broad-based, individualistic notion of diversity in which race is "but a. 

single thollgh important element. ,,101 . In other words, race may only be deemed. a single "phis" factor in a ~ 

particular candidate's file. Admissions programs that do not follow this design will not pass strict scrutiny. . , . 

It is perhaps appropriate to inqui~e whether this design of affirmative action,where race is just one 

element of diversity among many, can truly result in a racially diverse student body, or whether this 
. '. : .' 

individualistic notion of diversity is a sham because race is really the predominant factor in student 


. admissions. The evidence indicates that while race is only a f~ctor in admissions 'at the most selective 

. . 

universities, it is a substantial factor at those institutions. AccOrding to a recent study, atthose selective 

universities with averageSAT scores inthetop 20 percent of all four-year instit~ons, black and Hispanic . 

. . applicants were found to be 8-10 percent more likely to be adrrlitted than white stud~ts with similar 
. , 

qualiflcations. 102 
."This differential was as large as that associated with having an A- average in high 

.! school ratherthanaBor~avingan SAT score of 1400 rather than 1000."103 

However, for several reasons, this does not necessarily mean th~i Bakke s "plus fact9r" design is a , 

sham: First, the primary factor in admissions is always prior academic achievement (i .e., all students 

admitted, through affirmative acti'on or otherwise, come froIn the pool pf qualified candidates ).104. Second,' 

it is dear that universities seek to promote diversity in student admissions based on multiple factors in 

addition to race (e.g., geographic diversity). lOS But ~any of these factors are'likely well represented at all. 

levels ofhighly qualified students. Therefore, a university may not have to take as substantialaffirrnative. 

action to achieve diversitY with regard to most of these characteristics. Third, universities do give 

substantial weight to other particularistic factors beyond raCe in student·admissions. The most obvious 

example is alwnni preferences, which the evidence indicates are more substantial then race-based 

. .' 

100 See Zelikow, supra note 5, at 166. 

101 Bakke, 438 U.S. at 315 (opinion of Powell, 1.)., 

102 KaOe, supra note 72, at 8-9. 

103 ld. 

104 See, e.g., Bowen, supra note 70, at 10. 
lOS See, e.g.,. Citizens Commission on Civil Rights, The Resource: An Affirmative Action Guide 9A (1996) 
(indicating that the University of California at Los Angeles (UCLA) considers not fewer than 17 factors in its 

. admissions process). 
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preferences at selective universities, 106 Fourth, race is likely giVElll substantial weight in admissions at 

· selective universities:when choosing among qualified appliCants because, as I hope I have explained ... 

throughout this paper, racial diversityis an important resoureefor achievrngthe goals of higher education'­

,.. - certainly much more iJ.llportant than diversityin children of alumni, 

m. Conclusion 

. The above policy analysis indicates that there is likely a strong case to be made for affirmative 
- . . . "" . 

action in university admissions designed to promote the objective of increasing racial diversity in the 

studeni body and to further the various goals of higher education that flow from it. Howeyer,· making the . ' 

· case for affirmative action in hiSher education will require an immediate, subsb\l1tial ~mmi~ent from the 

higher education community, For nearly 20 years, the higher education community has 'relied on Justice ' 

Powell's decision in Regents ofthe University ofCalifornia v.Bakke as itssole justification for affirmat~ve 

action in higher eduCation,· This reliance has bred complacency,The Fifth Circuit's decision in Hopwood 

v. Texas can be either a clarion call ora death knell, 

This paper has sought to serveas a first step in'making the caSe for affirmative action in higher 

education by reconceptualizing the legal debate into a policy:-oriented fram¢Work that clearly identifies the 

· possible arguments in support of non-remedial affi~ative action in higher education and highlights what, . 

. needs to be done to make those arguments m<;>st effectively. Based on that analysis, I conclude that 

affirmative action programs designed to further the goals ofenhancing civic'valueS and promotQ1g teaching'. . .' 

· and learning are most likely to pass strict SCrutlny and that the weakest link in the chains of argument 

supporting those goals is likely the lack of substantial evidence indicating that promoting ra~a] diversity . 

furthers those goals, The limited evidence that e?cistsindicates thatachieviIlg racial diversitycan promote 
. . 

teaching and learning and enhance civic values when coupled with etforts to promoteeollstructive 

interactions among studentS of different racial groups: Therefore, in' order to make the case for affirmative 

action in higher education, universities mustrncrease th~r efforts to use the resource orr-acial diversity I 

more effectively and to ev~luate it more rigorously, 

, , . . . . 

106 See, e.g., John Larew, Who '8 the Real AjJirmativeAction Profiteer?, in Debating Affirmative Action 247, 250 
Nicolaus Mills ed., 1994) ("At most elite universities during the eigh.ties, the legacy was by far the biggest pieCe of 
the preferential pie."), ' 
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An, Overview of tbeLaw Gov'erning 
;Non-Remed~al Affll'mative Action in Higber Education 

L Introduction 

The law governing affinnative a~ion in higher education is at a crucial point in its development. 
, 	 , 

Several recent decisions by the Supreme Court, most notably Adartind Constructors, Inc. v. Pena, l 

, ,evidenCe a clear trend toward the~versal, rigid application ofSo-called strict scrutiny in evaluating all 
" 	 , 

race-based policies and programs. Some 1ega1 commentators h~ve argued that this trend may "sound the 

death knell" for affinnatlve action in higher education and eSpecially for the non-remedial interest in 
, ' 

promoting educational diversity . 2, Ho~oodv. Texas,3
' u-; which the Fifth Circuit rejected educationaf 

diversity as a compelling interest and held Un~nstitutional the affinnative aCtionadnussions program at the 

University 'of Texas School of Law, is obviously am~festation of that view. However, there is also a 

competing conception of the present stite of affinnative,action based on the notion, recently endorsed by a, 
i"' 	 ••• ' 

~ajority ofthe Court, that strict scrutiny is not ~'fatal in fact.,,4 That view is embodied,in the recent, 

countervailing case of Wittinerv. Pet~rs,5 in which the Seventh Circuit upheld anaffinmitive action 

employment program for correctional officers ata "boot camp" in order to further the state'scompelling 

inte~esi in the "pacification and refoimation" ofyoUth offenders: Wittmer, though occurring outside the 

higher education conteXt, provides a potentially powerful' rebuttal to Hopwood ~d illustrates that the law 

governing affinnative action can, best be understood as being unsettled.' This brief paper provides an 

overview ofthe present legal standards releVarit toaffirniativeaction in higher education, focusU;g 

specifically on the diversity rationale, ~d contrasts the cases ofHopwood and Wittmer, 

II. Legal Backgroimd: Develo. the Present Legal Standards 

in its broadest te~s, the legal standard ~overning race-b~sed affi~ati~e action, both in the 

context ofhigher education and 'mote generally, is likely settled, though its meaiung remainsimclear. 

1 115 S. Ct. 2097 (1995). , ' , ' 

2 E.g., Leland Ware, Tales From the .Crypt: Does Strict Scrutiny Sound.the De~th Knell for Affirmative Action in 

Higher Education, 23 1. C. & U.L. 43, 44 (1996)~ Donald L. Beschle, "You've Got to Be Carefully Taught": 

JustifYing Affirmative Action After Croson and Adarand, 74 N.C. L. Rev. 1141, 1180 (1996). 

3 '" 	 .' 

78 F.3d 932 (5th Cir. 1996), cert. denied, 116 S. Ct. 2581 (1996). 
4 E.g., Adarand, 115 S. Ct. at 2117 ("[W]e wish to dispel the notion that strict scrutiny is 'strict in theory, bui fatal 

,. 	 in fact. '" (quoting Fullilove v. Klutznick, 448 U.S. 448, 519 (1980) (Marshall, J., concurring in the judgment»)~' 
\ 	 id. at 2136 (Ginsburg, 1., dissenting; jo~ned by Breyer, 1.). ,,' . 

s87 F.3d 916 (7th Cir. 1996), cert.denied, 65USLW 3416 (1997). 
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Under the constitutional requirement of equai protection, racc;;..based' classifications are "inherently 

suspecC6 "Th[e] Court has ~consistently repudiated "[d]istinctions,betWeencitizens solely because of 
, ' ' 

their ancestry" as being "odious to a free people whose institutions are founded upon the doctrine of 

'equality."",7 Race-based policies or programs will, be upheld only where they pass so-called striCt 
, " 

scrutiny . .' Strict scrutiny requires that a given affi~ative action program (1) serve a compelling interest 

and (2) be narrowly tailored to achieve that interest. 8 ' 

The strict scrutiny standard now applies regardless ofwhether the given affirmative action 

program constitutes federal action challenged under the Fifth Amendment,9 state action challenged under 

,the Fourteenth Amendment,10 or private action challenSed ~der Title VI, which prohibits di~crimination f 

by any actor receiving federal financialassjstan~, includirtg most if n¢ all pri~ate universities. II The, 

'standard governing private, action challenged under Title'VII, which prohibits , discrimination in 
. . ' . 

employment, is less clear, but analogous,12 Furthermore; strict scrutiny applies,regardless of whether the 

affirmative action program at issue seeks to achieveso..:called invidious or benign'goals (i,e., whether.the 
. •• _. • l • 

program seeks to benefit the white majority o~historically disadvantaged miriorities).13 

6 Wygant v. Jackson Bd. ofEduc., 476 US. 267,273 (1986) (pll,lrality opinion) (citing Regents of the Uriiyersit;y of 

California v. Bakke, 438 US. 265,291 (1978». , , 

7 Id. (quoting Loving v. Virgirua, 388 US.I, 11 (1967) (quoting Hirabayashiv. United States,320 US. 81, 100, ' 

(1943»). ' , 

8 E.g., Adarand, 115 S. Ct at 2113. " , " ' 

9 See id. '("[W]e,hold today that all racial classifications,imposed by whatever fe~ral, state, or local governmental" 

actor~ must be analyzed by a reviewing court under strict scrutiny." (overruling Metro Broadcasting; Inc. v. FCC, 

, 497 US. 547 (1990), on this point». The Fifth Amendment states that "[n]o person shall be ... deprived oflife, 
liberty, or property , without due proCess of law." ,The Due ProCess Clause haS been held to embrace notions of 
eqUal protection. See, e.g., Bolling v. Sharpe, 347 US. 497 (1954). , , ' 

, 10 E.g., Richmond v. J.A. Croson Co.; 488 US., 469,493-94(1989) (O'Connor, J., plurality opinion joined by 
Rehnquist, c.J., White, and Kennedy, JJ.); id. at 520 (Scalia,J., concurring).' The Fourteenth Amendment 
mandates that "[n]o State shall., .. deny to any person within its jurisdiction the equal protection of the laws." US.' 

, Const. amend. XIV, § 1." , 

II Title VI of the Civil Rights Act ofl964 reads, "No person in the Uiuted States shail, on the grounds ofrace, 

color, or ,national origin, be excluded from participation in, be denied the benefits of, or be subjected to 

discrimination under any program or activity receiving FederaI financial assistance." :42 US;C.§ 2000d. The 

'Supreme Court has held that Title VI is coextensive with the Fourteenth Amendment United States v. Fordice, 

5.05 US. 717,732 n.7 (1992) (citing Bakke, 438 U.S. at 287, 328; Guardians ASsn. v. Civil Service Comm'n of 

. New York. 463 US. 582,610-11,612-13,639-43 (1983». . . 
1~ Title VII of the Civil Rights Act of 1964 reads, "It shall be an unlawful employment practice for an employer ... ' 

. to fail or refuse to hire or to discharge any individual, or otherwise to discriminate against any individual with 
respect to his compensation, terms, conditions, or privileges of employment, because of such individual's race, 

: color, religion, sex, or national origin." 42U.S.C. § 2000e-2: The Supreme Court has held that affirmative action 
, is justified un~r Title VII where the given program is designed to "eliminate a manifest racial imbalance" in the, 
work force (at least.tn "traditionally segregated job categories") and does not "unnecessarily trammel" the interests, 
of non-minorities. See, e.g., UnitedSteelwarkers of America v. Weber, 443 U.S. 193, 208 (1979). : 

.13 See. e.g., Adarand, 115 S. Ct. at 2111-14 ("[AJny person, of whatever race, has the right to demand that any 
. , governmental actor subject to the Constitution justify any racial classification subjecting that person to unequal 
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"[T]he purpose of striCt SCrutlny is to 'smoke out:' illtWtimate uses of race by assuring that the· 

leSislative body is pursuing a goal important enough to warrant use of a highly suspect to'01.. The test also 

ensureS 'that the m~s chosen ~fit; this compelling goal so clo~ely that there is little or no possibility that 
. , , 

the motive for the classifi~tion was illegitim~te raci'al prejudice or st~reotype."14 Thus, the strict scrutiny 

standard is meant to examine b~ the ends and the means: "In, short, the compelling interest inquiry, '.' 

centers on· 'ends' and asks why the govenuitent is classifying individua1s on the basis of raceorethnicity; 

the narrow tailoiing focuses on 'means' and asks how the government is seeking to meet the objeCtive of the 

racial or ethnic classification."lS 

The Supreme COUl'~'S efforts to clearly defiriewhat interests are sUfficiently compelling tojustifY: 

race-based actions have been hampered by several conflicting principles. First, where nice-based actions' 
. . , 

are necessary and appropriate (e.g., to remedy past discrimination); the Court likely wants to encourage, ' .. . . 
institutions to take such aCtirins on a voluntary basis.]6 'However, the Court is also clearlyconCElmed ~bout 
endorsing race-based r~edies that ar~ insufIJcientlytied to specific acts or discrete goals, thereb; . , 

promoting race-based actions that are "ageless in their reach into the past and timeless in their ability to 
. . 

treatment under the strictest judicial scruti1).Y."), The Court's decision to apply strict scrutiny to all racial 

classifications is grounded in the notion that the Fourteenth Amendment protects individual rights, not group 


" rights. In other words, it protects ,each individUal's right not to be judged aCcording to his!her race except in 
exceptional circumstances. Id. at 2111 (quoting Bakke,438 US. at 299 (opinion of Powell, 1.) (citing Shelley v. 
Kraemer, 334 US. 1 (1948»). Furthermore, according to the Court; the very purpose of strict scrutiny is to 
diStinguish the benign froni the invidious justifications for race-based actions. "Absent searchingjudicial.inquiry . 
into the justification for such race-based measures, there is simply po way of determining what classifications are ' 
'benign' or 'remedial' and what classifications are in fact motivated by illegitimate notions of racial inferiority or 
simple racial politics." Id. at 2112.. . , . . . 

Nonetheless, powerful counter-arguments can be made to the Court's decision to extend strict scrutiny to ' 
so-called benign raCe-based programs. As Justice Stevens argued in dissent in Adarand:. 

The'Court;s concept cif"consist~ncy" assumes that there is no significant difference between a decision by 
the majority to impose a special burden on the members of a minority race and a decision by the majority 
to provide a benefit to certain members of that minority notwithstanding its incidental burden on some 
members of the majority. In iny opinion that assumption is untenable. There is no moral or constitutional 
equivalence between a policy that is designed to perpetuate a caste system and one that is designed to 
eradicate racial subordination. Invidious discrimination is an engine of oppression, subjugating a 
disfavored group to enhance or maintain the power of the majority. Remedial race-based preferences 
reflect the opposite impulse: a desire to foster equality in society .... The consistency that the Court . 
espouses would disregard the difference betWeen a ~'No Trespassing" sign and a welcome mat.·· '. 

Id. at 2120-21 (Stevens, J, dissenting). 
14 Id. at 2112 (quoting Croson, 488.US. at 493). 
U Memorandum to General Counsels from Walter Dellinger, Assistant Attorney General, US. Dep't of Justice 10 
(June 28, 1995). . ' . .' , 

16 See, e.g., Wygant, 476 US. at 290 (O'Connor, 1., concurring) (noting the Court's and Co~gress's "consistent 


,emphasis on 'the value of voluntary efforts to further objectives of the law"')(quoting Bakke, 438 US. at 364 

(opinion ofBrennan, J.)). '. 
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affect thefuture.,,17 Second;. in order to deereasethe role of race in society, the Court likely' wants to' 

promote an individualistic notion of society rather than a pluralistic one. IS However, the reality is that' . 

individUals define themselves, and are in tum detinfi!j, in part by their group affiliations. ,Man is, after all', a 
. . 

social animal. The Court has reacted to these competirig pressures, u:. part, by r~uirmg a "strong basis in . 

e~dence" for the belief that a voluntary affirmative action program is warranted. 19 

fu the context of higher education; and more generally, the Supr~e Court has to date found only, 

two interests sufficiently compelling to justify voluntary, race-based affirmative actions: (1) remedying the 

present effects of past discrimirtation2o and (2) realizing the educational benefits that flow from a racially , 

diverse student body.21 Each ofthese interests are discussed in greater detail below.Furthermore~the 

Court has'expressly rejected several interests as not sufficiently compelling to justify race-based actions: 
" 	 ' 

First, the Court has repeatedly held that the interest in remedying so-called societal discrimination is' 

insufficient to justify affirmative action by any entity except perhaps ,the federal government: "[A]sthe 

basis for imposing discriminatory legal remedies th,~t work against innocent people, societal discrimination 

is insufficient and overexpansjve.,,22 S~nd~ the Court, or at least Justice Powell, has held that the interest 

in increasing the number ofminorities in a given profession is insufficient to justify affi~ative action by a 

, university?3 . Justice Powell's analysis o{this interest, however, was cursory. He seemed to view this goal 


as ~uivalent to valuing race for' race's sake. Third, the Court, or'at least Justice Powell, has held that the 


" interest in increasing the number ofprofessionals practicing in under-servedconununities is insufficient to 

. 	 , 

justify affirmative action by a university.24 However, ,Justice }>owell based, his holdiiig primarily on the : 

absence of any evidence indicating that the program at issue wa~ either necessary or designed to promote 

that goal. Fourth, the Court has held that the interest in providing "role models'~ for minority students is: . 

insufficient to justify affirmative actio~ in facultY hiring?5 The Court seemed to ~uate this goal" with the 
, 	 . 

n' . 
, Croson, 488 US. at.498. , 
18 See, e.g~, Ada~and, 115 S. Ct: at 2111(indicating that the Fourteenth Amendment protects each individual ' 
regarcJless of, not because of, his/her membership in a particular group). . ' 
g '" 	 '.

See, e.g., Wygant, 476 US. at 277-78; Croson, 488 US. at 500. 
'm 	 "" See, e.g., Wygant, 476 US. at'286 (O'Connor, J., concurring). . , 

21 See Bakke, 438 U.S. at 311-15 (opinion ofPowell, :J.)But see HopwOod v. Texas, 78 F.3d932 (5th Cir: 1996), 
cert. denied, '116 S. Ct. 2581. (1996) (rejecting the idea that Justice Powell's statement concerning educationaJ 
diversity constituted a hOlding'ofthe Court). . 
22 Wygant, 476 US. at 276. The Court in Adarand remanded the question ofwhether the interest in remedying 
,	general societaJ discrimination is a sufficiently compelling intereSt to justify affirmatiVe action by the federal 
government when acting under section 5 ofthe Fourteenth 'Amendment. Adarand, 115 S. Ct. at 2118. 
23 Bakke, 438 U.S. at 306-07 (opinion of Powell, 1.). " ," . , '..,

( 24 Jd. at 310-11. ." 	 , 
25 Wygant, 476 US. at 274-.16 (plurality opinion). 
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goal of alleviating general societal discrimination, and the interest in promoting educational diversity was 

expressly distinguished.26 

. Finally, assuming that a giv~ affirmative action program IS found to s'erve a compelling interest, 

the Court has identified several factors to be ci>nsidel:ed in dete1l1'liiti.n.g whether the program is narrowly, 

tailored to achieve that interest: . 

As it has been applied by the courts, the factors that typically make up the "narrow tailoring" test 
are as follows: [1] whether the government considered race-neutral alternatives before resorting to 

. race-conscious action; [2] the scope ofthe affirmative action program and whether there ~s a ' 
waiver mechanism that facilitates the narrowing ofthe program's scope; [3] the manner in which 
[it] is used, that is, whether race is a factor in detelmining eligibility for a program or whether race 
is just one factor in the decisionmaking process; [4] the comparison of any.numerical target to the 

, number of qualified minorities in the relevant sector or industry; [5] the duration of the program 
and whether it is subject to periodic review; and [6] the degree and type of burden caused by the 
program. 

[T]hree general pointS about the narrow tailoring test deserve mention. First, it is probably not the 
case that an affirmative action measure has to satisfy every factor. A strongshowing with respect 

, to most of the factors may compensate for a weaker showing with respect to others. Second, all of 
the factors are not relevant in every case; . : . The factors may play out differently where a .progr~rri 
is non-remedial. Third, ,the narrow tailoring test should not necessarily be viewed in isolation from 
the compelling interest test. , To be sure, the mquiries are distinct:, as indicated above,the 
compelling interest inquiry focuses on the ends of an affirmative action measure, whereas the 
narrow tailoring inquiry focuses on the means.: However, as a practical matter, there may be 
interplay between the twO. 

27 

A. Remedial Interest in Overcoming the Present EffeCts ofPast Discrimination 

A solid majority.ofthe Supreme Court agrees that the remedial intereSt in overcoming the present 

effects of past discrimination is a sufficiently compelling interest to support race-based affirmative, 

action.28 The real debate here is over the sCope ofthis interest. What "past discrimination" is sufficient to 

justify affirmative action? What "present effectS" are sufficient? What evidentiary link must be 


26 ]d. at 289 n. * (O'Connor, J., concurring). 

27 Memorandum to General Counsels from Walter Dellinger, supra note 15, at 19-20. See also United States v. 

Paradise, 480 U.S. 149, 171 (1987) (plurality opinion); id. at 187 (Powell, J., concurring). , 

28 See, e.g., Wygant, 476 U.S. at 286 (O'Connor, 1., concurring) ("The Court is in agreemenfthat, whatever the 

formulation employed, remedying past or present racial discrimination by a state actor is a sufficiently weighty 

interest to warrant the remedial use of a carefUlly constructed affirmative action program."). All of the justices 

would undoubtedly agree that where present, intentional discrimination has been established, some form of . 

prospective remedy is appropriate. But they differ in the extent to ~hichthey approve ofgroup-:based remedies to 

correct for past injustices against other members of the group. Nonetheless, only Justice Scalia and perhaps Justice 

Thomas have "adopted anything that approaches a blanket prohibition on race-conscious remedies." 

Memorandum to General Counsels from Walter Dellinger, supra note 15, at 6. 
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established between the "pasfdiscrimination" and the '~p~esent effects"? In examining these'questions in 
. 	 . ., . 

the context of highereducatiori, it is useful to distinguish between when a university must take a~rmative 

action to overcome the present effects ofpast discrimination and when it 'may take such action. 

1. 	 When Universities Must Take' Affirmative Aetion to Remedy Prior 
Diserimination ' .. , 

The SuprelTle Cou,rt in United States v. Fordice29 'defined what remedial actions states are required. 	 . .' . . ~ 

to take to dismantle their prior dejure.segregat~ systems ofhigher education. Fordice involved a, 
, 	 ' 

challengeto Mississippi'~ university systemcWlder the Fo~rteenth Amendment and Title VI alleging,that the . 

state had failed to take the required steps to dismantle it~ prior de jure segregated sy~tem. Mississippi' 

adopted facially race-neutral unIversity admissions policies in the i 960s, but by the mid-1980s, 

Missis~ippi's university system remained raciallysegr:egated.3o The Court in Fordice held: 

. . 	 ' 

[A1 State does,not disch~rge its constitutional obligations until it eradicates policies and practices 
traceable to its prior de jure dual system that continue to foster segregation ... : Ifpolicies , ' 

, traceable to the de jure syStem are still in force and have discriminatory effects, those policieS too, 
must be reformed to the extent practicable and consistent with sound educational practices.,,31 

, 	 r , 
Fordice ~us require~ states to do mo~e to desegregate their universities than simply adopt facially race- ' 

neutral admissions policies. Rather, states must a': a ininimuin seek to establish ~ective neutrality.32 

29 505 US. 717 (1992). 

30 ld. at 724-25. .' . . . 

31 ld. at 728-29 (holding several pOlicies of Mississippi's university system "constitutionally suspect" under this 


. standard). , 
32 Prior to Fordice, the Court held. with regard to primary and secondary schools, that "separate educational 
facilities are inherently unequal," Brown v. Bd, ofEduc., 347 US. 483,495 (1954) (emphasis added), States that· 
had been operating de jure segregated Systems ofprimary and secondary education at the time ofBrown had an 
affirmative obligation to cure the effects of that prior segregation, See, e.g., Green 'Ii ~ New Kent County School 
Bd., 391 US. 430,437-38 (1968) ("School bOardS ... oPerating state-compelled dual syst~ms [at the time of 
Brown1were. , , clearly charged with the affirmative duty to take wliatever steps might 00 necessary to convert to a 
unitary system in which racial discrimination would be eliminated root and branch"). However, in Bazemore v. 
Friday, 478 US. 385 (1986), the Court held. with regard to state-funded and -operated clubs that had been dejure 
segregated. thatstates had an obligation only to adopt facially race-neutral membership policies. Thus, the 

,question in Fordice was, in effect, whether college and universities were more like primary and secondary schools 
or like voluntary clubs. One ~y to understand the decision in Fordice is that the Court adopted a middle-ground. 
Fordice in effect creates a presumption that any university practice emanating from the de jure segregated era and . 
continuing to have discriminatory effects is viewed as intentional discrimination and thus subject to strict scrutiny. 
This reading of Fordice is perhaps modest because it is not that different from other cases that have held that the 
intent to discriminate is judged from the time .at which tlie law or policy at issue was originally adopted, See, ~.g., 
Hunter v. Underwood, 471 US; 222 (1985) (holding unconstitutional a provision of the Alabama Constitution of 
1901, which diseDfranchised persons convicted ofcrimesof moral turpitude, based on general evidence that the 
provision was originally enacted for a discriminatory purpose). 
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, 
il 	

But the proosemeaning 6fthe Court's holding in Foi-dice is som~t Wlclear, and key questions , 
remain Wlanswered: First, whatremedi~ are appropriate ~der Fordice? Clearly a state. must e~iminate 

offendingpolicies andpracti~s traceable to the de jure era, but may astate opt to coWlter the effects of 
. 	 . . 

. suCh policies and practices where their eli~ation is nOt feasible ·by adopting affirmative action programs? 

Justi~ O'Connor 'suggested in her eoncurrencein Fo'rdice that states .can and may be required to take such . 

'affirma:tive actions: . ·~"OnIy by eliminating a remnant that unnecessarily continues to foster segregation ~r . 
. . . . .. 	 , 

by negating as possible its segregative effects can the State satisfy its constitutional' obligation to 

dismantle the ~scri~aio~ system that should, by now, be only a distant memory. ,,33 Second, Fordice . 
, 	 . ' ' 

deffues what actions are required by states, but what actions, if any, ~re states andlor universities peimitted 
, " 	 . 

to tak~ voluntarily? Can they go farther than.Fordice mandates? What do th~y have to demonstrate to be .. 
, 	 '. . 

allowed to do so? 

Z•. 
~ ", 	

.' Wbe~ Universities May Take Affirmative Aetion,to'RemedyPnor 
.' Disirimiilation 

, .:l 

The legal standard governing what ;!ffirmative actions a university·may take volWltarily to remedy 

the present effects of past di'scri~ationand when it ffi:<ly do so is som~hat Wlclear. However, three .. 

general principles can perhaps be gleaned from the.Supreme Court cases ofWyg~t v. Jackson Board of 

Education;'!A which conci;rn~ the use of affirmative action in faculty employment, and RichmofuJ v. J.A.. 

Croson Co., 35' Which concerned the use 'of affirmative action in government contracting: First, a university 
. . . 

cannot ~nor can ·any other actor except perhap~ th~fegeral government)takeafftrmative action to' remedy 

the effects ofgeneral societa!discnmination. SeCond, a W1iversity can take affirmative action to remedy 

the present effects of its own pastdiscrimination ifithas a "strong basis in evidence" for the belief that : 

such' action is warranted.· Third, there is some limited support in the Court's holdings for the proposition" . 

'. that·a university can take affirmative action to remedy prior discrimination by some other actor(s) toavoid 
. 	 '. , ;" 

serving as a"passive participant" in a pattern of discrimination. 

In Wygant, the Court held Wlconstitutional Wlder the Fourteenth Amendment a collective 

. bargaining agreement between the Jackson Board ofEducation and the Jacksori Education Association (a 

teach:rs' union) that gave special protection to minority teachers against layoffs in orderto "remedy 

33 ' : .... 	 . 
Fordice, 505 U.S. at 744-45 (O'Connor, J., concurring) (emphasis added). See also Southern Education 

Foundation, Redeeming the American Promise, 15-16 (1995). . .( 34 476 U.S. 267 (1986) .. 
3S 488 U.S. 469 (1989) 
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.societal discrimination by providing 'role~odels' for minority schoolchildren. ,,36 In a plurality opinion, 

the Court soundly rejected the idea that the interest in overcomlng societal discrimination was sufficiently 

_ compelling to support affirinative action, :iQdstron~y suggested that only an actor's interest in overcoming' 

its own prior discrimination could constitutionally support sum race-based action.37 Furthennore;the 

Court held that an actor implementing affinnative action to ove~come the present effects of its own past 

discrimination must have "a strong basis ill evidence for its Conclusion that remedial action was necessary. 

, .. That is, it must have sufficient evidence to justify the'cOhclusion that there has been prior; 

discrimination. ,,38 The Jackson Board did not have sufficient evidence of such prior, discrimination. 39 

Finally, a plurality held that the affinnative,action plan at issue was not narrowly tailored, in any case, 


because layoffs were too great a price for non-minorities tobear.40 


, -­

In her concurriri~'opinion, Justice O'Connor clarified the Court's -holding by expressly ,stating that 

an actor's remedial purpose '''need not be accompanied by contemporan~us fudings of actual 

discrimination to be accepted as legitimate as long as the public actor has a finn basis for believing that 

remerual action is required.''''! For example, a finn ,evidentiary basis to support affinnativeaction in 

employment could be established by a racial imbalance in the appropriate labor pools sufficient to support 
, ' ­

a prima facie case under Title VII.42 

Three years later, in Croson, Justice O'Connor authored the part-majority, part-plurality opinion 

holding unconstitutional ,under the Fourteenth Amendment the Richmond City Co~cil 's Minority Business 

Utilization Plan, which required a 30 percent minority set-aside for aU city-awarded construction contracts 

in order to remedy past discrimination in the constructionindustry.43 Speaking for a majority ofthe Court, 

Justice O'Connor again rejected the idea that responding to a general claimofs~cietal discrimination 

36 WJ15ant, 476 U.S. at 269-84 (plurality opinion). 

37 ld. at 274 ("This Court never has held that societal discrimination alone is sufficient to justify a raciclJ 

classification. Rather, the Court has insist~ upon some showing of prior discrimination by the goveinmental unit 

involved before allowing limited use of racial dassifications in order to remedy such discrimination. ''). . 

38 1d. at 217.' . . - ­
39 ld, at 272. 


40ld, at 283 ("While hiring goals impos~ a diffuse burden,. often foreclosing only one of several opportunities, 

layoffs impose the entire burden of achieving racial equality on particular individuals, often resulting in serious _ 

disruption of their l,ives. That burden is too intrusive,"): " - . I 


4! ld. at 286 (O'Connor, J., concurring). _ _, 

42 ld. at 292. This requires showing a statistical imbalance between the percentage of minorities employed at a _ 

given institution or on a: given project and the percentage of qualified minorities in the labor pool. It is yet unclear 


, how this form ofevidence would operate in the case of affirmative action in university admissions. It is perhaps , 
possible that a' university could define minimum requirements for qualified applicants and then argue that the use 
of race-blind criteria to distinguish among students within that qualified pool would result in a statistical , 
imbalance in minority representation in the class admitted; Therefore, affirmative action would be justified, This 
possibility should be explored, but it is beyond the scope of this brief paper. 
43 Croson, 488 U.S, at 476~511. 
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(meanirig in tlris cas~ discrinlination within the construction industry) was a sufficiently compelling interest 
. ,." ',' .", . "'. . . ' 

~o justify affirmative action. Rather, ,the Court held that the city ofRichmond must have had "a substantial 

basis in eviden~ for its cOnclusion. that remedial action ~as neeessary/'which .a~in could include 

evidence of a statistic::al disparity betWeen the appropriate lab~r pools sufficient to establish a prima facie 

case und~rTitle VII.44 
. Th~ City Council did not have suCh evidence m.tlris case.4S Furthermore, the Court 

held that the city's plan' ~as not narrowly tailore&be:causethere ~d been no consideration of available, ' 

race-neutral means·and because the 30 percent s~-asidewas not tied to any goal "exCePt perhaps outright 

racial balancing. ,>46 Finally, speaking f~r'a plurality, Justice 0'Connor clarified that that' the Richmond 
. . , 

City CoUncil was not restricted t() remedying its own prior discrimination but could, given the proper basis , 

iri evidence indicating that such action was necessary, also act to eliminate p.rivate discrimination within its 

, jurisdiction.47 

':',' Wygant an~ Croson arguably' left some important ~Oom for the adoption of voluntary affirmative 

. action programs designed to remedy the present effects of past 'discrimination, at least by institutions that 

had previously been de jure segregated. Howeve~, two lower federal courts ,applying these holdings in the " 

context ofhigher education have applied them rigidly and expansively,'and havethus'greatly restricted . 

remedial affirm~tive actiOn programs atuniversities in those circuits. " , 

First, ~,Podhe;esky'v.,K.irwan,4s the Fourth'ciictrlt held unconstitutional the University of 
. ' " . . . 

Maryland at College Park's Bannekerscholarship program; a merit scholarship program open only to, 

Mrican-~erican students. The University ~fMaryiand defended the Banneker program as necessary to . 

remedy the present effects of its own past discrimination. Because the University of Maryland had 

previously been de jure segregated and was still imder a U.S. Department ofEducation, Office ofCivil 

Rights mandate to desegregate, establishing'prior discrimmation was not an issue:49 Furthermore, the ' 

Umversity offered pr~f that "four' present effects of p'ast discrimination exist at th~ University: (1) The 

Univ~rsity~s a poor reputation within the Mrican~A.merican community; (2) Mrican-Americansare 
'. " '" 

underrepresented in the student population; (3) Mrican-American students who enrpIl at the University 

44' !d. at 500-02: 

4' !d. at 498-506 . 


. 46 . 
. Id.at 507-0S. ; , 

47 Id. at 491-92 (plurality opinion) ("[A] state or local subdivision (if delegated the authority from the State) has 
the authority to eradicate the effects of private discrimination within its oWn legislative jurisdiction. '.' . Thus, if ' 
the city could show that it had essentially become a "passive participant" in a system of raciaI exclusion practiced 

. by elements of the local construction industry, we think it clear that the citY cOUld take affirmative steps to 

dismantle such a system.") .. 

48 3S.F.3d 147 (4th Cir. 1994), cert.ienied, 115 S. C1. 2001 (1995) . 


• 49 See id. at 152. . 
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have low retention and graduation rates; and (4) the atmosphere on campus is perceived as being hostile to 

Mrican-American students."so However, the Fourth Circuit held'that the evidence presented by the ' 

University'of Maryland was not sufficient under Wygant and Croson. Accorditlg to, the court, in order to , 

, sustain a remedial affirmative action program, the university was required to show notonly prpofofprior 

discrimination and present effects, but also proof that the present effects were caused by the prior 

discrimination and that the present effects were sufficient to justify the affirmative action program at 
, ' 

issue.51 The Fourth Circuit held that the University of Maryland was unable to estabiish these evidentiary 

links and thus rejected the Ui:1iversityofMaryl~d's race-based scholarship program. 

Second, in Hopwood v. Texas,52 the Fifth Circuit Court of Appeals held unconstitutional the 

affirmative action admissions program at the University of Texas School of Law, The law school defended 

its affirmative action admissions program bas¢in part on the n~ to remedy the present ,effects ·of past ; 

discrimination, Like,the University of Maryland, the University of Texas School of Law had previously, 

been de jure segregated, and the Texas university system was arguably still under a U.S. Department of " 

Education, Office of Civil Rights mandate to desegregate. 53 However,ttie law school sought to justify its 
. , . 

affirmative action admissions program based not only on its own discri'mination but also on the prior 

discrimination perpetratoo by Texas's primary and secondary school systems and by the Uniyersity of 

Texas System as a whole. 54 The law schooFs, reasoning was likely that it is merely a part of the overall 

system of education administered by the state of Texas, and by permitting affirmative action at the law 

school, the state was merely acting to remedy discrimination in one part of its education system that had 

discriminatory effects in another. 55 Alternatively, the law school's reasoning Could perhaps be viewed as 

analogous to Justice O'Connor's statement in Croson that a state actor (in this case, the law school) should 

not be required to serve as a "passive participant" perpetuating a system of racial exclusion. 56 Regardless, 

the Fifth Circuit rejected these arguments, reading Wygant and Croson as requiring the University of Texas 

School of Law to justify its affirmative action admissions program based solely'on its oWn prior 

so See id. 

slId. at 153-54 ('To have a present effect of past discrimination sufficient tojustify the program, the party seeking 
to implement the program must, at a minimum, prove that the effect it proffers is caused by the past discrimination 
and that the effect is of sufficient magnitude to justify the program.") , 
'2'78 F.3d 932 (5th Cir.1996), cert. denied, 116 S. Ct. 2581 (1996). , ' 
S3 See Letter from Dan Morales, Attorney General, State of Texas, to William P. Hobby, Chancellor, University of 
Houston System 25 (Feb. 5 1997) (describing the complex history of the Office ofCivil Rights's relations with 
Texas's university system). . 

34 Hopwood, 78 F.3d at 948. 

5S ld. at 953~54. 


S6 See Croson, 488 U.S. at 491-492 (O'Connor~ J., concurring). 


10 


http:whole.54


discrimirtation.s7 Applymg the standard established by the Fo~~ Circuit in Fodberesky, the Fifth Circuit 

held that the law school had failed to do so: The court held thai the p~es~t effects the law school 

identified, which were nearly identical to those identified by the Uiriversity of Maryland in Podberesky,.. " 	 . 

were not sufficiently linked to its own past discrimination and could not serve to justify the affirmative 

action admissions program at issue. 58 

The standard established in Podberesky and applied again in Hopwood expands on Wygant and 

Croson and has not yet been endorsed by the Supreme Court: IfPodberesky and Hopwood become the law. 

ofthe land, it is lUlclear how any university can provide sufficitntevidence to support affirmatIve action t~ 

overcome the present effects of past discrimination.'9 Pemaps the only clearly established method to prove 

. a link between past discrimination and present effects in the context of higher education admissions is by . 

showing a policy or practice emanating from the dejure era that continues t(j have discriminatory effects, in 

· which case the university is requiredto.take remedial action Under United States v: Fordice. 60 Jn this 

. sense, Podberesky and Hopwood may mean that there are now only'~o classes of remedial affirmative . 

action programs at 'universities in the Fourth and Fifth Crrcuits :--: those that are required tinder Fordice and 

those that are not allowed lUlder Podberesky or Hopw~od.61 This possibility puts great pressure on the' 

diversity r~tionale for affirmative action in higher education. 

. . 	 . 

~7 ld. at 948-52. A~cording to the court, "Even if, arguendo, the state is the proper government unit to scrutinize, 
·	the law school's admissions program would not withstartd our reView. Fo'r the admissions scheme to pass 
constitutional muster, the State of Texas, through its iegislatuni, Would have to find that past segregation has 
present effects~ it would have to determine the magnitude of those present effects; and it would need to limit 
carefully the 'plus' given to applicants to remedy that harm." ld. at 951. 
~8 ld. at 952-55. The'''present effects" identified by the University of Texas School of Law included:'[l] the law 

·school's lingering reputation in the minority community, particularly with prospective students, as a 'white' . 
school; [2] aD underrepresentation of minorities in the student body; and [3] some perception that the law school is 
a hostile environment for minorities." ld. at 952(quoting Hopwood·v. Texas, 881 F. Supp. 551,572 (W.D. Tex.. 
1994». . 
~9 See, e.g., Tanya Y. Murphy,An A,;gumentjor Diversity Based Affirmative Action in Higher Education, 95 Ann. 

o Surv. Am. L. 515, _ (1995) ("This strict startdard of review and the seemingly impossible factual basis necessary 
to satisfy this heightened scrutil)Y imply that remedial action in higher education is no longer a v311d justification 
for affirmative action.").' . . . 
60 See supra text at notes 29-32. Ironically, the Fifth Circuit in Hopwood may have inaclvertently identified one 
'such link when it suggested that the University of Texas School of Law could continuetogrant a preference in' 

,. 	 , admissions to candidates who are relatives. of alumni. See Hopwood, 78 F.3d at 946. The law school has likely 
had an alumni preference policy since the time itwas de jure segregated. Furtht:rmore, because the law school w3s' 
de jure se~egated in the past, it obviously has agreater percentage of white alumni than minority alumni. 
Therefore, the alumni preference policy likely has a discriminatory effect. "Thus, if the law school.adopted an 
admissions policy that employed only those factors tmit the court approved [in.Hopwood], past racial 
discrimination by the law school itself would create a present disadvantage on the basis of alumni relations.. By 
focusing on the use of racial classifications, the court overlooked this effect." Recent Case, Hopwood v. Texas, 1'10. 
Harv. L. Rev. 775, 780 (1997). . .( 
61 This possibility does not necessarily sound the death knell for remedial atnrmative action in higher education, at 
least not at priQr de jure segregated institutions,because it can 00 argued that the Fift'h Circuit in Hopwood did not 
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B. Non-remedial Interest in Realizing the Educational Benefits that Flow From Diversity 

Unlike the remedial inter~t in ov~coming the present ~ects of past discrimination, thenon~ 


remedial intereSt in promoting educational diversity seeksio j~stiry affi~tive action riot as a remedy to 


make up for past discrimination against a certain group, but as a necessary tool to promote the educational 

,'. . ,.' " 

development of all students for the future benefit of society as awhole. Leaders in higher education have 

long believed that diversity withma uriiversity's student body, including, more recently, racial,diversity, is 

a vital tool for providing students with a complete educational experience.6~ The Supreme Court, too, has' 

'long recognized the value of edu~tional diversity.63 ' 

In Regents ojthe University ofCalifdrniav. Bakke/,4 JustiCe Powell ,in an 'opinion that cameto be, ' 

, known as the opinion ofthe Court, held that securing the educational benefits that flow from diversity in 

higher educatiotl is a compelling interest that can constitutionally support race-based actions,6S Bakke 

involved a challenge under the Fourteenth Amendmentand Title VI to the affirmative action admissions 

program at theUni~ersity of California at Davis Medical School. The Davis admissions program reserved ' 

each year sixteen places in its lOO-student entering class for minority students.' These sixteen plac$ in the 

entering class were filled througha special admis~ions pr~ss operated in coordination with the reg~ar 
, ' 

admissions process. The Davis admissiOns program was challenged by Allan Bakke, a white male who ' 

, ,apply the Fordice standard correctly or completely. For example, the court in Hopwood presumed that there was , 
no \vay that the present underrepresentation of minorities at the University of Texas School of Law could be 
attributed to prior discrimination by the law school itself, as opposed to being attributed to prior discrimination by ; 
the stat~ of Texas in its primary and secondary schools ortts university syst~m, which the court held the law school 
waS not permitted to remedy through affirmative action. However, if the law school uses such variables as LSAT 
scores in its admission's decisions, which undoubtedly have a discriminatory effecton minority students, and ifthat 
practice dates back to the de jure segregated era, then that practice may be ~cient under Fordice to link the law, 

, ' school's prior discrimination to the present underrepresentation ofrninority students, Therefore, th~ iaw school 
,would Perhaps be required, or in this case, permitted, 'to elirrunate that practice Ifconsistent with "sound , 
educational practices" or to "negat[e] as possible its segregative effects" through affirmative action, An analogous' 
holding was made recently by the Fifth Circuit in Ayers v. Fordice, 95-6043i (5th Cir. Apr, 23, 1997), in whi,ch ' 
the court found that Mississippi's predominantly white universities could not continue ~o award scholarships based' 
on minimum ACT cutoff scores because that practice dated back to the de jure segregated era and continued to ' ' 
have discriminatory effects., The court recognized that the use ofACT scores to,aWard scholarships 'may be 
perfectly appropriate outside of Mississippi, but it cannot, given the Supr~me Cou~'s holding in Fordice, continue 
in Mississippi nonetheless,· ,. ' .... , ' " ,. .. . . . .. . 

: 62, Se~, e,g" Neil Ruc:tenstine, President, Harvard University, Report to the Harvard University Board ofOverseers, 
1993-1995, 1 (Jan, 1996)("[S]tudent diversity has, for more than. a century, been valued for its capacity to ., 
contribute powerfully to the prOCess of learning.and to the creation of an e:t:rective educaticiruu environment. . it has 
also been seen as vital to the education of citizens ~- and the development of leaders -- in heterogeneous democratic 
societies such as our own."). , , . . 
63 See Sweatt v. Painter, 339 U.S. 629' (1950) (re,cognizing, ironically, the value of student diversity at the 
University ofTexas Law School). .... . 

64 438 U.S, 265 (1978): .. 

6S See jd, at 312-15 (cipinion ofPowell, 1.).. 
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! , 	
\Vas rejected fr~in Davis Medical School two consec~ve years under the regular admissions process 

despite having grades. and test scores substantiidly abo~e the average ofthosestuden~s admitted under the 

special admissions program.66 , 
. ' , ' . 

In a fractured opinion~ four, justices in Bakh held that ~itle VI was coextensive vyith th~ 

Fourteenth Amendment and that the Davis admissions p~ogram w~s constitutionalin aU respects;67 four 

different justices held that the case was governed exclusively by Title VI, that Title VI prohibited all 

consideratiol}s of race in the administration ofprograms receiving federal fi..!nds, and that the Davis 

admissio~s p~ogram was, therefore ,unlaWful.68' Anfiouncin~ the judgment oftl.e Court, Justice 'Powell as 
" ' " 	 . 

, , 	 , 

the swing v,ote, joined the former four justices in holding that the Fourteenth Amendment and Title VI w.ere 
. 	 ' 

. ' coextensive and that the medical school was not fully prohibited from considering race in. its ,admissions " 

process. However: Justice Powell joined the latter fourjustices,in declaring the Davis admissions program' 
, 	 , 

unconstitutional because it was not narrowly tailored to promote its sole compelling interest, as Justice 
). 	 .' . , -." 

Powell saw it, of promotirig educational div~rsity.69 

Accqrding to, Justice Powell, the Davis Medical School's inte~est in promoting educational. 

. diversity was strlnciently compellingto support affirmative action in student admissions. 70 "The 

atmosphere o{'specuiation, experimeiltandcreation' -- so essentialto the quality of higher education -- is," 
, . ' 

he wrote; "widely believed to be promoted by a diverse student body."n Justice Powell found the medical 

school's interest in educational diversity to bes~pported not just by leaders in higher education, but by the 

, , First Amendment interest in academic freedom, which protects the authority of univerSities to make their' 

, own educational judgments concerning "who may ~~h, what may b~ taught, how it shall be taught, and 
, . 	 . . 

who may be a~tted to study.,m '" " 

,However, accOrdingto Justice Powell, the tyPe of educational diversity that constitUted a 

compellmg interest'was not pluralistic diversity of certain racial groups, but more individu3listic diversity' 

in which race is "but a single though imp~rtantelement.·,m ' "Ethnic diversity .. '. is only one. e1einentin a 

range of factors a university properly may consider in attaining the goal of a heterogeneous student 

66 See id. at 272-78. 
67 See id.at 324-79 (Brennan, J., concurring.in part and diss~nting in part; joined byWhite, Marshall, & 

Blackmun, J1.). " ' , ' , : " " ", 

68 See id. at 498-21 (Stevens, 1;, concurring in part and dissenting. in part, joined by Burger, C.J., and Rehnquist &: 

Stewart, J1.). , ' 

69 'See id. at 271-72 (opinion of Powell, J.). 

70 Id. at 311-12. 

71 Id at 312. ' 

72 Id. at 312-13 (quoting SWeeZy v. New Hampshire, 354 US. 234, 263 (1957) (Frankfurter, J., concurring in the 

result)). 

73 Id. at 315. 
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. . . 

!. ," body.,,74 . Therefore, ana~o~ly tailored afflnnative actio~ program designed to pro~Ote educational 

. diversity would not rely on rigid racial quotas or ~eParateadmissions processes,but would treat race as 

only a ~ingle "plus'~ factor in its regular admissions process. 7~ 
. ..... 

As a result of JusticePowell's'opinion in Bakk£, public and private universities across the country 
, '., . ',"' 

have for the last two decades adopted this diversity rationalea~ their primary justification for affinnative . 

actiQnprograms in student admissions. 76 
.' HoWever, given the f~actured holding of the Court in Bakke and 

the absence of additiomil guidance from'the Court, the status ofBakkean diversity has remained in some 

.doubt.n. 
. , " . 

Twelve years after Bakke, in Metro Broqdcasting, Inc. v.. FCC,78 the Court dramatically expanded 

the scope of thediver~ity rationale by applyirig it.outside the formal eQu~tiori context: In Metro, .the Court 

upheld Under a Fifth Amen~ent challenge two minority preference policies adopted by the Federal "' 

, Communications Commission (FCC), as authorized by Congress, which sought to increase minority 

ownership of radio and television stations in order to increase broadcast diversity. Central to the Court's ' 
, ".·r ." 

· holding was its conclusion that because these were federal affinnative action programs authorized by . 
, , " , . 

· Congress, which was owed special deference by the Court as a co-equal branch with, special powers under. 

,Section 5 of the Fourteenth Amendment,.they were subject only tointennediat~ scrutiny.79, The Co~rt held 

that "the interest in enhancit1g broadcast diversity i~, at very least, an important governmental objective and' 

is therefore a sufficient" basis for the Commission's mi.tlority ownership policies.,,80 In reaching this 

74 Jd. at 314. 

7S 'See id. at 316-18.' 

76 . ' 

See, e.g., Murphy, supra note 59, at_. 
77 Prior to Hopwood v. Texas, discussed in/hI at text accompanying notes 81-100, the only federal case to address 
Bakke sdiversity rationale in the higher education context was Davis v. Halpern, 168 F. Supp. 968 (E.D.N.Y.. 
1991). Davis invol.ved a challenge by a white male plaintiff to the affinnative action admissions program at the 
City University-of New York Law School at Queens College.ld. at 910. Ruling on defendant's motion for 
summary judgment, the federal district cOurt held, based on Bakke, that educational diversity was a compelling 
interest that could constitutionally suppOrt race-based affirmative action. Jd. at 915. However, the court 
nonetheless refused to grant summary judgment to the university because evidence indicated that its afrinnative 
action admissions 'program waS intended not only to promote diverSity, but to achieve other "impermissible" ends . 
that fell under the rubric of overcoming the effects ofgeneral societal discrimination. Jd. at 980-83. Thus, Davis 
stands for the important proposition that auniversity that seeks through student admissions to promote both . 
educational diversity and remedial interests will be forced to justifyjts program under bOth standards. See Gabriel 
J. Chin, Bakke to the Wall: The Crisis ofBa.kkean Diversity, 4 Wm. & Mary Bill Rts. J. 881, 905-06 (1996). 
78 .

491 U.S. 541 (1990), overruled, in part, by Adarand v. Pena, 115 S. Ct. 20~1 (1995). . I. 

79 See Metro, 491 U.S. at 563-65 ("We hold that benign race-conscious measures mandated by Congress~.., even if 
· those measures are not' remedial'in the sense of being designed to cOmpensate victims ofpast governmental or 

societal discrimination -- are constitutionally permissible to the extent that they serve important goveriunental 
objectives within the poWer Of Congress and are substantially related to achievement of those objectives. ''). 
80 Jd. at 561-68. ' . 

14 


http:College.ld
http:scrutiny.79
http:admissions.76


; 	 . holding, the Court gave great weight to the host of evidence, including empirical evidence, linking the 
. .~. 

promotion of mit10rity owners in the broadcast industry to an ~creasein broadcast diversity. 81 

However, in'a vigorous dissent, Justice O'Connor, joined by Chief Justice Rehnqwst and Justices 

Scalia aria Kennedy, strongly objected to the application of intermediate rather tJian strict scrutiny to the 

FCC's affirm~tive action programs.1l2 Furthermore, Justice O'Connor argued that the interest in promoting 

broadCast diversity was not sufficiently compelling to justify race-based affirmative action, and, although 
" 	 ' . ' 

Bakke's educational diversity was never expressly mentioned in the dissent, Justice O'Connor suggested 

repeatedly that only the remedial interest in overcoming the present effects ofpast discrimination could ever 

be considered so compelling. 83 

Finally, just five years later in Adarand Constructors, Inc. v. Pena,fA Justice O'Connor, this time' 

, writing for the Court, held that all race-based affirmative action programs, whether adopted by a federal, 

state, or local government actor, were subject to strict scrutiny, and overruled Metro on this point. 
. . 

Adarand involved a challenge to "the Federal Government's practice ofgiving general contractors on 

government projects a financial incentive to hire 'socially and economically disadvantaged individuals,' and 

•in particular the Gov~rnment's useof rare-based presumptions in identifying such individuals. ,,85 The 

Court did not reach the merits, but remanded for reconsideration under the strict scrutiny standard. 

This constitutes the present stateoftheSupr~meCourt's jurisprudenCe concerning race-based . 

affirmative action programs. The implications ofAdarand for the diversity rationale are troubling, but 

.. 	uncertain at best. Adarand overruled Metro, but only on the standard to be applied in evaluating federal 

affirmative action progran:-s, and not on the merits. Furthermore, Adarand made no reference to Bakke as 

far as educational diversity is concerned. Most importantly, perhaps, there are several key distinctions 

between the broadcast diversity at issue in Metro and the educational diversity endorsed in Bakke, including 

the unique role gf education in society, .the special First Amendment protections of academic freedom . 

operating in the higher education context, the emphasis placed on individualistic diversity in Bakke versus' 

the largely pluralistic diversity at issue in Metro, the direct inte~actions among students in a univ~rsity . 

8l Jd. at 58()"'83. But see id, at 602 (O'Connor, J., dissenting) ("Social scientists may debate how ~ples' thoughts 

and behaViors reflect their background, but the Constitution provides that the Government may not allocate 

benefits and burdens among individuals based on the assumption that race or ethnicitydetermines how they act or ' 

think.") . , 

Il2 Jd. at 603-10 (O'Connor, 1., dissenting). . . . 

83 E.g., id. at 612 ("Modern equal protection doctrine has recognized only one [compelling] interest: remedying, 


l 
, the effects of racial discrimination."). 


fA 115 S. Ct. 2097 (1995). 

85 Jd. at 2101. 
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environment versus the attenuated interactions between owners ofbroadcast stations and the public, and 


the fact that Justice Powell upheld educati~nal diversity unde;strict SCnrt:lnY in Bakke.86' 


Nonetheless, the Fifth Circuit in Hopw~odv. Texas 87 implicitly recognized that the dissenters in 

Metro had become the majority in Adarand. In a burst ofjudicial activism, "tenuously stringing together 

pieces and shards of recent Supreme Court opiniOpS,,,88 a divided court in Hopwood rejected educational "~ 
diversity as a Compelling interest that ~ncon~titutionany justify affil1lUiti~e action in higher education" 

ill. Hopwood v. Texas and Its Rejection of the Diversity Rationale 

In Hopwood v. Texas, as discussed above; the Fifth Circuit held unconstitutional the affirmative 

, action admissions program at the University of Texas School of Law. 'The law school's admissions ,system 

was largely a bifurcated system itt which African.;. and Mexican-American'applicants were,evalUated 

separately from other applicants based on reduced admissions standards.89 The law school defended its 
, , , 

~ffirmativeaction admissions program based in part on Bakke ~diversity ,rationale. It was clear that the 
, , 

'law school's admissions program did not meet the na~o~ly tailored requirements laid out in Bakke; rather 

than promoting individualistic diversity in which race was "a single though important element," the law 
-, . , 

school was basically administering'a separate admissionsproces~ for rQinority students. Nonetheless, a 

, majority ofthe court eschewed this more narrow ground for holding the law school's admissions program 
" 

. unconstitutional and set out, in effect; to "overrule:' Bakke by rejecting educational diversity as a 

compellmg interest. 90 

The Fifth Circuit's'rejection of the diversity rationale in Hopwood proceeded in three stages: First, 
. . ." 

the court held that Justice Po~ell's decision in: Bakke had never beentbelaw·and, therefore, wasnot 

binding precedent. ACcording to the Fifth Circuit, "Justice Powell's argument in Bakkegamered only his . 
, , 

vote and has never repres~ted'the vi~ of the majority of the Court in Bakke or any other.case.,,91 ',' 

Second, the court held that recent Sup~eme Court precedent indicated that the oniy.pgtentially compelling, 

interest was ~vercoining the present effects of past ~scrimination and that educational Qiversity was, 

86 See, e.g., AkhiI.ReedAmar & Neal Kuma Katyal, Bakke's Fate, 43 UCLAL. Rev. 1745, 1747 (1996)(otIerin~ 
several potentially salient distinctions between BakkeandMe~o). .. ',' , 

81 78 F.3d 932 (5th Cir.1996), cert. denied, 116 S. Ct. 258i (1996). , 

88 HopwOod v.,Texas ("Hopwood II"), 84 F.3d 720, 722 (5th Cir. 1996) (POlitz, J., dis~enting from denial of 

rehearing en bane)., '" ' " ' 

89 See Hopwood, 78 F.3d at 934-38 (explaining the University ofTexas School ofLaw's admissions process)." ' 

90 Hopwood 11; ,84 F}d at722 (Poli,tz, J., dissenting from denial ofreheari~g en bane) ("The majority of the panel 

[inHopwood] overruled~akk,e, wrote far too broadly, and spoke a plethora of unfortunate dicta."). ' . 

911d. at 944. '. ,",' '" 
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therer~re, not compelling.92 The Fifth Circuit even suggested that this conclusion oonstitutedbinding 

· precedent on the court; saYing, '''[W]e' see the case law as sufficiently established that the use of ethruc 

diversity simply to acl1ieve racial heterogeneity, even as part of the consi~eration of a number offactors, i~ i, 

· unconstitutionaL Were ~e to decide oth~rwise, wewould contravene precedent tha:t we are not authorized 
• • '. ' '. • ' r' > • ' •• 

to chall~."93 Trurd, the court held that race is as irr~levant to university admissions as blood type, that· . . " . 
'"" . ' . ", • " • . ' " 'I 

the use of race in university admissions improperly stereotypes min~rity applicants, and that the use of race' . 

fuels racial hostility.94 

. The Fifth· Circuit concluded,"Jn sum, the use of race' to· achieve ildiverse student body, whether a~ 
, .' ",,: ,I , 

· a proxy for. permissibl~ characteri~cs,simply cannot be a state interest comp.elling enoughto meet the 

steepstafldard of strict scrutiny.,,93 WhileHopwood applies QIlly in the Fifth.Circuit, which includes .... 

Texas, Missi~~ippi': and Louisiaria, Hopwood sets a dangerous precedent with potentially broaq scope and . 

· effects. According to Dan Morales~ Texas;s Attorney General, "Hopwood's restrictions would generally 

apply to all internal institutionaJ policies [at both' public and private universities];includingadinissions, 

financial aid, scholarships, fellowships, recruitment; .and retention, among others.,,96 Furthermore, since 

· Hopwood, sever~l cases have been filed challenging affinnative action in higher education.97 

The'Fifth.Circuifs rejection in Hopwood of educational'div~rsity as a compelling interest in the I. 

higher education context can be criticized on nurner~~s grounds that are beyond the scope ofthis paper. 
r. "", 

92 Id. at 944-45C'[R]ec~nt Supreme Court prec~ent shows thatthe diversity interest will not satisfy strict scrutiny. 

Foremost, the Court appears to have decided that there is essentially only one compelling interest to justify racial 

classifications: remedying past wrongs.'} . ' . 

93 Id. at 945:-46. 


· 94 Id. 
,"!. 

95 Id. at 948. '. 

96 Letter fro~ Dan Morales, supra note 53, at 22. Morales has been "bitterly criticized" for his narrow reading of· 
what is permitted urider Hopwood. Peter Applebome, UniversitiesReport Less Minority Interest After Action to . 
Ban Preferences. N.Y. Times, Mar. 19, 1997, at A24. '. 
97 A federal district court in Texas recently rejected the claim ofan unsuccessful white applicant alleging race­
based discrimination in admissions at the University ofTexas College ofEducation. The court found no evidence 

· that race was a inoiivatillg factor. in the admissions process at the point at which the plaintiff was rejected. See . 
Lesage v. Texas, No. A~9(j..CA-286 IN (W.D:Tex. March 7,1997) (refusing to;reach the issue ofwhether the 
University's use of race at a hiter stage in the admissions process would be constitutional ).Furthennore, two 
recent suits have ~n filed 'ill Georgia and Washington challenging affinnative actionprograffis in higher 
education on grounds similar to those invoked in Hopwood. See Patrick HealY,A Lawsuit Against Georgia 
University System Attacks aRange ofRace-Base~ Policies, Chron. of Higher Ed., March 14,1990, at A25~ 
Douglas Ledennan, Suit Challenges Affirmative Action at- u. ofWash., Chron. of Higher Ed., March 14, 1997, at 
A27. The Washington case is being pursued by thesarne group that instigatedJhe·action against the University of, 
Texas 'School ofLawin Hopwood. Finally, the Supreme Court ispreseritly considering whether to grant certiorari 
on a Title VII case challenging a school board's decision to layoff a white high school teacher rather than an 
equallyquali£ied black teacher in order to maintain educational diversity in the faculty. See TaXman'v. Board of 
Education of the Township of Piscataway, 91 F.3d 1547 (3d Cir, 1996) (holding that such non-remedial affinnative 
action is prohibited under Title VII). . ' 
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, .' 

j 
However, the most important point to note here'is ~tHopwood is not the end ofthe story. In Wittmer. v. 

'~ , 

Peters,98 Chief Judge Posner offers Ii vastly different and ultimately pers~sive view oftl?-e present state of 

non-remedial affirmati~e action programs under the' Supreme 'Court' sjurisprudence. 

IV. The Countervailing Case of Winmer v. Peters 

In Wittmer ':', Peters, the Seventh Circuit upheld an affirmative action employment program for 

correctional officers at a "boot camp" for youth offenders. The affirmative action program was mtended to 
. ~ .' ". 

promote qualified black correctional officers to vacant lieutenant positions in order to facilitate the ' 

penological goals of the boot camp,~9 Theb~ot'camp',s security staffwas less than 6 percent black-with no 
, ' , 

black supei'visorsi the inmate population was approximately 70 percent black. The defendant state official, ' ' '. , . 

. warden ofthe youth detention center, presented expert evidence that the boot camp program ~as not likely 
.... ' 

to be as successful without some blac~ officers in supervisory positions. The plaintiffs, three white 
, , 

correctional officers who had applieduhsuccessfully for a lieutenant position, challenged the affirmative 

, action program under the Fourteenth Amendment. ' 

Chief Judge Posner, writing for a unarrlmouscourt, upheld the affirmative action employment 

{', ' program, ttnding it narrowly tailoredio serve a, compelImginterest,loo First; the court rejected the 

, plaintiffs' contention, embraced bythe Fifth Circuitin Hopwood, that recent Supreme Court precedent 

indicated that only theretl!ediill interest in overcoming the present effects of past discrimination could ever ' 

justify race-b~sed affirtllative ,action: 

. ',. . 

The plaintiffs argue t,hat th~'onlyform of racial discrimination that can survive strict scrutiny is 
discrimiria:tion'designed to'cure the ill effects of past discrimination by the public institution that is 
asking to be allowed to try this dangerous cure. There is dicta to this effect. And certainly it is the 
most frequently mentioned example of a case iri which discrimination is permissible. But there is a' 
reason that dicta are dicta and,not holdings, that.is, are not authoritative. Ajudge woUld be 
,unreasonable to conclude that no other consideration except a history of discrimination could ever 
warrant a discriminatory measure unless every other consideration had been presented to and 
rejected by hini. The dicta on whiCh the plaintiffs rely were uttered in cases that did not involve, by 
judges who had never had cases th3t involved, the racial composition of a prison staff. Such cases 

" were not, at least insofar as one can glean from the opinions,present to the minds ofthe judges 
when they considered and rejected other grounds for discrimination and expressed that rejection in 

~ . '", ' 

87 F.3d 916 (7th Cir. 1996), cert. denied, 65 USLW 3416.(1997)" , " 
99 See id. at 917. ''The idea [of the boot camp] is'to give inmates an experience similar to that of old-fashioned 
military basic training: in which harsh regimentation, including drill-sergeant abuse by correctional officers; is ' ( 
used to break: doWn and remold the character of the trainee." Jd. 
100 See id. at 918-19. ' " . , 
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sweeping dicta that we have mentioned. The weight of judicial language depends on context, by 
. these plaintiffs ignored .... [T]he rectification of past discrimination is not the only setting in . 
which government offici~ds can laWfully take race into aCcount.101' . 

• • • " .. ' < < • • , ". 

Second, the court implicitly hel~ thatthe state's iriterest in "pacification and reformation" of youth 

. offenders .was 'sufficiently compellirig to justify affi'im~tive a(:tion. I02 'The court's reasoning here was 

someWrult Unclear. Howe~er, tWofactors were clearly caltral to.the cou~'sholding on this point: (l) The; 

.court noted that a majority of the Supreme Court hadreeently endorsed the idea that strict scrutiny is not· 

inevitably "fatal in fact.,,103 (2~ The court placed great weight on the fact that the defense presented 

sufficient exp~rt evidenCe of the penological necessity of the affirmative action program. On this second 

point; the court said: 

;'," 

It is not enough to say that of. course there should be some correspondence between the racial 
composition of a·prison's population and the racial' composition ofthe staff~ commonsense is not 

. enough~ common sense undergirded the pernicious discrimination against blacks now universally 
regretted.... In any event that is not the justification advanced. The bl~ck lieutenant is needed 

. because the black inmates are believed unlikely to play the correctionaJ"game of brUtal drill 
sergeant and brutalized recruit unless there are some blacks in authority in the camp. This is not 

. just speculation, but is backed up by expert evidence that the plaintiffs did riot rebut. The 
defem:tants' experts -- recognized experts in the field of prison' administration -- did not rely on 
generalities about racial balance or diversity; did not for that:matter, defend a global racial 

. balance. They opined that the boot camp in Greene County would not succeed in its mission of 
pacification and refomlation with as white at staffas it would have had if a black male had not 
been. appoint~to one of the lieutenant slots. 104 

.. . 

) What'does Wittmer teli us about Hopwotxf! Wittmer and Hopwood obviously evaluate different 
• . I 

no~-remedial interests and different programs d~sign¢ to achieve those interests. Nonetheless, Wittmer 

establishes, at least in the Seventh Circuit, that non-remedia( interests in.general can be sufficiently 

compelling to justify affirrriative action. Furthermore, while Wittmer says nothing about whether 

101 Id. at 919 (criticizing Hopwood v. Texas, 78 F.3d 932,944 (5th Cir. 1996)) (other citations omitted). 
102 See id. at 920. . . .' '. .'. 
103 Id. at 918. See also Adarand, n 5 S. C1. at 21l7~ id.at 2136 (Ginsburg, J., dissenting, joined by Breyer, J.). 
104 Id. at 919-20, OfpotentiaUy great relevanCe tomaking the case for educational diversity as·.a compelling 
interest, the court, in deciding how much and What type of evidence was necessary to justifY the affirmative action 
program at issue, expressly recognized that the amount and type. of evidence required was dependent upon the 
amount and type of evidence available. Id. at 920. The court did suggest that ':after correctional boOt camps have 
been around long enough to enable thorough ~mic (or academic-qilality) study of the racial problems involved 
in their administration, prison officialscan[not] continue to coast on e~pert evidence that extrapolates to boot 
camps from the experts' research on conventionalprisons.~' Id..at 920..21. HoWever, the court also recognized tha~ 
boot camps have been in existence since 1983; and itstilt'upheldthe affirmative action program at issue based on . 
limited direct evidence. Id. at 921 
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educational diversity constitutes such a compelling interest,it' would be somewhat ironic if the interest inf., 
rehabilitating youth offenders was sufficieritly compelling to justify affinnative action, but the interest in 

. promoting the educational and socio-moral development of university students was not so compelling: . 
, . 

Correctional facilities may be unique institutions, but so are universities. 

V. ,Conclusion 

This brief legal overview indicates that the Supreme Court Will uphold affinnative action only 

'where there is a strong basis in' evidence to support the belief that the given program serves a compelling 


interest and is necessary to achieve that interest. 105 1n Hopwood v. Texas,106 the Fifth Circuit held that a 

. . . " , . 

university's interest in promoting educational diversity (as well as any non-remerualinterest) is not 

sufficiently compelling to j'ustify affinnative action. Witt~r v. Peters107 lays the foundation fora 

potentially powetfui, rebut:bl to that coriclusion. Ultimately, the Supreme Court will decide which 

conception is correct. The higher education community must, therefore,use this time to develop its case for . 

diversity. 

" 

105 See, e.g., Adarandv. Pena, 115 S. Ct. 2097,2113 (1995),' ' 
106 78 F.3d 932 (5th Cir. 1996), cert. denied,116 S. Ct. 2581 (1996). 
101 87 F.3d 916 (7th CiT. 1996), cert. denied, 65 USLW 3416 (1997) .. 
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