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Friday.~Qber8,1999 

LEGISLATIVE RBFERRAL MEMORANDUM 

TO: 	 LegislativeIlbon Officer, - See Di~1ribUtion below • 

FROM: 	 Director for l.egislative Reference . , ~CII"Sgren (for) 
, OMS CONTACT: 	 Constance J. Bowers 


E-Mail: ConstancxLJ._Bawers@omb.eop.goY, 

PHONE: (202)395-3803 FAX! (202}395-6148 


SUBJBCT: 	 JUSTICE Ovarsight Testimony on Juatlce DI,Partrnent Actions Concemlng 
Charier Schools 

DEADLINE: 4:00 p.m. Tuesday, October 12. 199& 
. .;; sase::. ; :; E' A ,anlti 

In accordance wfth OMS Circular A-1 e. OMS requests the views of your agency on the above subject 
. before advising on its relationship to the program ofthe President. Please advise us if this Item will 
affect direct spending or receiptS for pUrposes of the "Pay-As-You-(3otl prOvisions ofTitle XIII of 
tha Omnibus Budget Reconciliation Act of 1990. 

COMMENTS: 

DISTRIBUTION LIST 

AGENCIES: 

3O-EDUCAnON - Jack Kristy - (202) 401-8313 


EOP: 
e Edward W. Correia 


Wei-Min .C. Wang 

Naomi Barry 


• Andy Rotherham 
• Anna Richter 
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LRM ID!.CJB115 SUBJECT: JUSTICE Oversight Testimony on Justice Department Actions 

COncerning Charter SchoOls 


'~i4e I 1111 	 Iii!! $ P ;: ,." I, , : ; : 
RESPONSflTO 

LEGISLATM! REFERRAL 
MEMORANDUM . 

If your response to this raquuat for views Is .holt (e.g•• concur/no comment). weprafar that'younspand by 
e-mail or by faxing us this respo.... Illleet. If the RlSpcmS8 Is short and you prefer to call, please call thea 
branch-wida Une shown b810w (NOT the analYst's Dna) to 18"8 a rtJa.Ssag& with a legislative assistant. 

You may,alsorespand by; 
(1) calling the anBlystiattomey. direct line (you will be c.onnectacl to voice mail If tha analyst does 

pot~.or . 
(2) sanding us a m8rftC11 or lattar .. 


. PlelSe Include the LAM number shown above, and the subject shown below. 


TO: 	 Constance J. Bowers Phone: 395·3803 Fax: 38$-6148 

Office of Managarmant and Budget 

Branch-Wide Una (to rearoh leglsJatlYe iilSSIstaitt); 395-7362 


______......;..._______-_(Date)FROM: 

----------------------~(~) 
..,-_---_____~____ (Agency) 

____________- ___CTelephone) 

The follOwing is the raapo"8e of our aganc;;y to your requeSt forYllWII on the abava-c:aptlcmed subject. 

__Concur 

__No Objection 

___No Camment 

__s. prvpo.sed edits on pages ____ 

__Othef: __________­

__FAX RETURN of_____ pages. attached to thIS '..panse shaat: 
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Mr. Chairman and Membe%s of the Committee: " 

Thank you for inv1ting me to appear before you t~day to 

discuss how the Civil Ri~bts DivisioniS ~esPQnsib1l1ty to ensure 

that school diet.rices comply with the federal civil right.s laws. 

and any court orde:'S and consent decrees entered pursuant to 

those laws may affect charter schools. Presidene Clinton and 

this AaminlS'tra~ion bave long championed the develop~ent of high 

quality charter schools. These schools begin with a vis~on 

shared by educators. parenes, or community leaders who "want to 

create a new and different le&rning env~ronmene for their 

children. Chaner schools are a promiSing model for providing 

quality edu.cation ':'0 s'tuden'ts and g'eanerating improvettllil:nts in 

public education general~y. T~oU9h programs under the Charter 

Schools Amendment. Act of 1.997,20 U.S.C. §§ 8061-8067, the· 

Charter School Expansion Ace of 1998, az::!.4 El, the Department of 

Bducatiorl has granted some t$X] to over Ct)c::bart:er Bchoo~s'sinoe 

[19';x:] - Grants range from $25,000 to $5 million per year, (FY.99 

Applicacion for new g.ancs at 3) and are ava~lable for start-~p 

expenses I planning, design, and initial 1mplementacion costs. 

These [yl schools ~e.part of the 1 .. 129 charter schools that were 

opera-cing as of Septe~er 1935 'to educa.te some 160,000 studence.l. 

pltA,FT 10/0719.9 10:30 PM 
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While the Department of Education has the most d~~ect role in 

developing and implement-ing federal programs to promote chatter 

schools, the Oep~m.ent: of JUst.ice and t.he Civil RightB Division 

share the conviction that. cha.rter aehoole can provide an excit:.ing 
\ 

and effective learning en~ironmenc for students, teachers, and 

the men and women who step forward to brinsthem Co life. 

The ~epa~~ment believes just as firmly thac it is possible 

to create apd operate charter schools that are con.iGtent with 

this nat:.ion's civil ~ightslaw. and with any outetanaing court 

orders and consent Cecreed that:. gOVern a school district's 

operation:t. these orders, which are enforceable dec.ees of 

federal courts, were entered to ensure the el~rn1Z'1ation of any 

vestige of segregation o~ discrimination in a school dist:rict 

ehae hag v101ated the constitutional guarantee of equal 

protect'ion and .the right. eo equal educat.ion'al opportuniey. Where 

t.he Civil Righr:sD1vision is a party to a aeseg:regat:l.on c;;:ase 

~here such an o~der issued, it is our responsibili~y to ensure 

thac any modif1cacions to a student assignmenc plan, including 

the establishment of a new public school.. that is c::.overea :by the 

court'e order is consi~tent with that order. 

~reover, whe~the co~ has requi~ed thac such changes be 

suhmit!t.ed Co the.court for appzooval, i't i.s common prace..:I;ce for 

2 DRAFT 10/07.199 10:30 PM 
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the court t.o ask us for: 0'Ill: views before issuing its ruling. We 

carry out 'Chis responaibility for ~ new public school and ~ 

mod:l.fic:a.t.ion of attendance zones in a covered d~S'Cri.ct that is . 

brought to our atteneio%l. whether the new s~l is a charter 

school or another, traditional school. Accordingly. when we are 

notified thae of a charter school. bas been proposed in a covered 

aistrict,and when the applicable order oovers the openins of a 

new school or !:he resulting ehanges il:1 a.ttendance plans, we 

attempt to gather the information needed to determine whQther the 

new scbool, and any changes flowing from the opening of the 

school on existing sChools and a.e~endance pat'Cerns# will not 

impe:de t.he achievem.ent. of the order. Schocl districts sha:Z:Q t:b.is 

obligation. and iu addition have a duty LO ensure that future 

cone~ruc~ion does not re~egregate their school system. 

In the majority gf such cases ~nvolvin9 cha~8r sehools,the 

Civision Should he able to obtain thenacessary information from 

the dis~ric:'C and t:.he charter school ~';l~;~~ conclud.e 'that theI 

school is cons1seent with the applicable decree, and accordingly 

raise no objection to the acheol.· As of [11 we expeot 'Chera we.e 

[~ cha~ter schools ope~ating.1A [yl dist~iats where the nivision 

is a. pa:t"ty to a court order. We made ng objection to Czl of 

~@sa (x] schools. This is comparable to our experience with 

ocher new school.s, schools that: are not, chart:er s'cboo~s; in 

3 DUET IO/Q7/99 to:30 1'1'011 
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coverea districts. ~~er 	~he las~ several years, we have agreed 

to new school construction in a host of districts, including 

Luther. Texas, Vicksburs, Mississippi, Temple. Texas, Tuscaloosa, 

Alabama. [cri~anger Arkansasl.Auburn Arkansas, Gibson; Texas, 

and Baton Rouge, LQuisiana. 

In most cas~e, charter sdhools will no~ have a negative 

impact on compliance with a decree. Charter achocls are 

relatively small. with a ~d.ia.n enrOl.lmentof approximately 132 

students.; Genera.lly, this lim:i.t:.ed enrollmen~ 'will not have 

significant 1ropac~ on the attendance'patterns and enrollmenc in 

the distr.:Lc:t'B ot.hei schools, ana will not'affect: compliance with 
. 

the decree. In addition. charter schools generally serve 

studenes with demographi~ characteristics similar eo those of the 

~tuQent.s in ocher pUblic 'schools.' 

The Depar1:..ment rea.lizes che uniqL1.e nat:u.xe· of charr.er schoole 

and the cb~llenges faaed 	by those wo:king to start these sohoolB 
. 0 ,'0', 'v/J . '. 

from scratch.. The obstacles confronting p~ of a newly 

created school are akin co those facing a new small business. 

They :need start-up fWlds, operating funds. facilities, and 

planning assistance. Unlike· a. new,district operat.ed pUblic 

Inird YarR~at L 

:I. Third YCfIt Report III Z. 
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school, a eha:ter school is likely to be organized by individuals 

out.side of the established school administration - parents .. 

eeache:s, small business owne:s, concerned community members. 

They may be unfamiliarwich the requir~ments of. and perhaps even 

che exiseence of, laws and regUlations gove%ning their operation, 

including court orders and decrees chat eover thedietrict. And 

differencss between s~ates as to Whac agencies and instieutions 

have authorit:¥ to granc charters may fu;ther confuse the question 

of whether a particular school is covered by a part1eulsr order. . . 

To address these challenges,. ~he civil aiShts Division has 

been working with th~ Oepa:tment of Education to develop a 

process through which th. state chartering authorities are made 

aware of pocenti.ally app~icable decrees and are in a posi~ion ~o 

notify and 4ireet affected char~er SOh001~~~S eo ·the 

appropriate information. We a.e committed. to continuing these 

effo~s, and are open to considering suggestions Cha~ will allow 

us and charter school 'P%~;duencs to expand the number of charter 

schools operating consistently with our federal civil rights 

laws. 

I. Charter Schools 

Charter schools are publicly funded schools that operate 

s DRAFT 10107199 10:30 PM 
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pur91J,ilnt t!.o a contract 0::: "'oharter'" wit.h a sat-ate or local age:ncy 


that provides the school with public funds for til specific period. 

. 

of time. The char1:.er generally allows the scbecl. t:.o ~erate 


without a nymber of the reatric~ions and regUlations thae apply 


to public schools, for exam~le with respect: to hiring, 


Qurriculum. and budget approval~ 


Since ,J.9Sil t charter school have become an accept:.ed part of r>{}1 
the educational landsc:a.pe i st:ates and the District ~f : ,L 
Columbia. As of 1998, 1,129 charter schools ·were operat~n9 ~n~ 

of tbose juriedicticns. c The majo:::ity of charter schoole - 70% ­

'are newly created schools. Nineceen ~ercent of charter schools 

were traditional public schools that converted to charter status, 

often to gain increased !!'ut:.onomy. In nine ,states, priva:ce \ 

schools may convert to charter schools and receive public funds, 

t~ereby scabili2ing their funaingand at~rac~ing new stuQencs. ~ 
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enrolled in public schools,' they. are a p~pu1ar alter.native for 

s~udents and parents. Seventy percent af ~he charter schools in 

a ~ecen~ survey reported ~aving a waiting 11s~ for admi~sion.7 

State l~ws differ on t~e number and types of agencies that 

are allowed to 9r~ne charters. In 15 s~a~es, only local boards 

of education can gran~ charters, while i~ , scates, only the 

st:.ate board ofeducat:ion bas tha.t ·.authority. Other states allow 

multiple agencies to grant e~ers.· • 

II. The Educ:at;ional Mission of the Civ~l R:i.ghes :Division 

The seminal case of Drown v.Soard of EduS!tion and its 

progeny had two objectives: ending the legal s~ructux& of racial. 
segregation, whose design and purpose were ~he creation and 

maincenance ,of a racial caste system that relegated Afri~an 

Americans to ~he lowest tier of society; and to enable African 
I 

AMericans to sain access to quality educ~c1on, which is the key 

co overcoming the ba..ier~ and limitations of racial segregation 

and to attaining the fullenjoymen~of ~ participae~on in the 

(j Third Year i.cpoR at 1B. 

'''nUtd Yar RepoI't at 10. 
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benefi~G of full c1c1%enShip.' 

When "many southern states refused to comply with the Supreme 

court's mandate to d.elioB1iJ;regate "wit.h all d.eliberate speed." it 

became necess~l:Y to sue individual district.s in the courts to 

obtain relief. When Congress enacted the Civil Ri9h~s Act of 

1364, 98% of black children in the South were still atteDding 

s~g%egated. schools. By 19'0, enforcemenc actions brought by the 

Depart~ent and private plaintiffs bad made cbs South th~ nation·s 

leader in integrated schools. 

The Department's initial enforcement efforts led to federal 

court orders requiring desegregacion.remedies in over soo school 

disericts. Private liti~ants"obtained court ordered remedies in 

many other di&tr1c~s where che United States was not a party. 

The Civil Rights DiviSion continues to work to eliminate the 

vestiges of discrimination and Begr&gaeion that rema±n in our 

educational ~ystem, and to provide access to equal ~ducational 

opportunities 'for allstudenes. TCday# we live in a socieey 

where the school age popUlation is much more diverse than ~he 

older populatioD. Latino and Asian students, who received 

re~at:i.vely l:i.tt:le att:."ent.ion .in the 1950 I sand 1960 I s,. make up an 

" , LDi Post-Brown bIIDci:s 
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increas~ngly significant proportion of our population an~ an even 

larger percentage Clf our school enrollment. By l.9.9G I Hispanic 
. , 

s~u4enes made up 14' of "studentD in ehe soueh and the na~ion as a 

whole, while Asian s~uoente are nearly 4%, and on a path to 

becoming 10% of the enrollment. 
\ ...~ ." t :t(;11, if' t>- 7 '­

vr'l /0'<.1 . l::/ 

Congxess has ecognized that socioeconomic lso1at~on and 

·racial isolation a e harmful to students, part1cularly mjnQr~ey 

s~uaent.s.lO In. eCongress eMceed the Magnet SchlOOls-. 

Ass1stance Program (~M~~). which in pare authorized the 

Secrecary of EducatiOn to award grants to assist distr1ccs under 

court. or state o.dered. desegregation plans,. and to fund magnet:. 

schools designea purauant co a voluntazy plan to reduce, 

eliminate or preven~ miD?rityisola~ion_ The MSAP was 

reauthorized ~n 1980, and is a part of the eurr~t Elemencary and 

Secondary. Educ~tion Act Reauthoriza~ion·introduced in the 

congress. In the last two yea~sf the Depa~tment of Education has 

provided [$x} of awards to [y] schOOls in [z] discric~s. 

The Civil Rights Civ1s1on currently is a party to pending 

-
111 Lr:IP Pc!t-8nNnb~lLRs (most studiC!!l citai &C'CIIdy ~t 10 sotio et;OllOmi; rarher Ihanracial isoJiIliol1. MSAl" 

fiftd!rl.g$' Midlisu upc:n repons?) "When Aml:ltl American and Lolino WJdcn.ts arc segregated into IhC'orlls whe:e the: 
lrI=IJaril:7 Qf&bIdenr.s are :a.oft-~. IbIo7)' an: very Hkcly CO finc! dlems.el~ m Sll:bOg~ ""hal!.povl!lty is conCCII~ Tb.lc Ie bot 

the case with .seg~gatcd. willie INdents. whose ~uricywhlr.e s:dtQolll almost atwI.ys enroll highpropol1i.o.nJ o!stlSc!cnt£ from 
the middle elus" Orfu:ld Ileponat 2. . 

9 DRAfT 10101199 10:30 PM 
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",::­
orders in 4:97 scheol d.istrict.s in 20 scat.es. 11 ~~'Since yirtually 

all of t:hese pending orders define the sch~oJ. distri<:t' ,s s~dent 

assignment plan, including the construction of new public 

schools, changes co the distric~s attendance ,plans requi~e cour~ 

approval. As a party to these orders, when we are notified of a 

new school, new construction, or othe~ change in an attendance 

plan that is covered by the order. it: is our responsibility eo 

determine whether the proposed modification is consistent. with 

the requirements of the order and to advise the court of our 

views. The court..1 of course, will maJce the final decision. This 

respo?sibility applie& to all covered construccion and 

modification of which we are notified, whether the Modification 

involves a t~aQitional publi~ school under the di~ect supervisory 

author:U:y of the d.i:atric:t or whe'Cher it .leS a charter school. The 

local .school dist~ce, which has an affirmative obligation no~ to 

take any action that would impede the process of disestablishing 

a segregated system and. 11::a effects, n shares .. c.his 

responsibility_ Reviews of modifications to a Qo~r~ order and 

questiOns of compliance with desegreS-iliitiori orders are necessarily 

fact specific::. 

H ~leI \Illlh number ofCDVllfed. districts: A1olwI:a (lOD)•.A:IXatI.&as (Hi), Florida (16). Oeorgia (94). Lo\l~(41). 
MiuiWppi(7S),MiMollri(2S)'Nd Carollna(9), Senath ~).Tcn"et:~l '1), T~ (4,,), I'.ri:.mna(2). OiIiibnria(l), 
CCIIMCD.~r(l), nlinoil(4), Indiana(2.11. L.o14isil.llll(41). Kmias;(1).N~ YOlk(l), Utah(2). VlI'£inial4), . 

n Sec ED Memo on Owtct.. at 2 ""ating paytOn v. Btl'l!lcftI~ 44.] U.S. 5.2IS, 538 (I~~). 
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of course, 'the face that a school .operates pu];'sua.:n:r: to a 

eour~desegregatio~ order does not mean ~hat the school system 
) 

can not. make changes in its operat.ioDs or eciucat:.ional p:ccgrs:lUs. 

To deny school districts'the abilit.y 'Co modify w:he organizat.ion 

of their schools in the face of changing demographies or a.ging 

facilities, or tc adope new educational programs,would be 

counterproductive to sound educational practices. 

Sixteen of 'Che 20 states in which we have 'pendi'ng a.rders 

have authorized the creation of charter schools: ,Arkansas. 

Arizona, California~ Connecticut, Florida, Georg1a, Illinois, 

Kansas, Louisiana, Miseiseippi, MissouriJ N'orth Caroll.ni\, SQ\l'C.h 

Carolina. Texas, Ucah j anQ Virginia. The char~ below proviQes 

some details on ~he number of existing cha~er schools in 'covered. 
district.s , by st~te. 


[Insert: t'ablel 


III. 	~he'Establishmencof Charter Schools is Not InQonsis~en~ 

w1th Our Mission 

Most: 	 charter schools, espec::ially newly created schools. ha.ve 

relacively small enrollments and are thus unlikely to 

significantly affect che gperaCi.on and balance of a sc;;:hqcl 

11 	 DltAFl' 10/07199 10:30 PM 
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district. ~5~ of all charter schQcls were small schools 

enrolling fewer than 200 students, and 74% of ne~ly created 

charter achools were of this si2e.~3 

In addition, the majority of Charter schdo1s have 

enrollments wicb demographic characteristics similar to those of 

the surrounciing district. 1« On the whole, charter schools have 

enrol19d a slightly larger per~entage of students of color than 
. . 

all public schools. Depending upon which of two methods are used, 

the DepaX'ement: of Education found that white ut.udents made up S;Z 

percent of c:!barter school atude.nc.s versus 60 percent of all 

public school students~ or 55 percent of charter school students 

versus S3 percent of all student.s .15 

For example, in Georgetown county, .Sout.h Carolina, ehe 

Harbor School for Ar:s and Science ~barter.school is currently 

operacing with an enrollment of 137 seudenes. Half of the 

students are black, and half are white. Given the size and 

dem~apb.ice of the seudent body. we concluded t:hat: the achool 

would not have a detrimental impact on the districts compliance 

with ~he court's decree, and we have raised no objeotion to t.he 

lJ O"hIni Ytar Jttpo.n atJ'OfCQIlBCI II Large: nlUJl~cr of:mall ~lIOla in II :!ill.gl\'t~a cou.ld fta~ a dpWCI:dl! i~. 


U Thltd Yea.r I<epon all. 


15 Third Y=r Report at 30. 
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schools operation. Incontras~, when the diatric~ was asked to 

approve ~he opening of three charter sehoo1s in the very 

bui1dings that; , as part. of the dec3:'ee, were to be el.osed and 

merged in to new ccnsoliQa~ed.schools, we opposed the charters 

because they woul~ clearly impede desegregation under the decree. 

Ultimately. before the court ruled, the voters' of Georgetown 

COWlty rejected that proposal.: [Bolick l'Cesponse)_ 

Simil~rly, in Monroe, Louisiana I the local school board 

asked the court to evaiuate whether operation cf a charter school 

would adve~sely impact: the desegregation of the city system 

before it app~oved ebe chaxter. The court grantea a con~inuance 

for the hearing on the charter, and allowed the school to open 

for the time being.. The board, the Sta,t.e of Louisiana .. the Civil 

Righ~aDivision and bhe charter have reac~ed a satisfactory 

agreement. There have been no new developments. . (detc.s.ils from 

Frilon%:l. . 

IV. Louisiana 

At the end of the l~98, ~here were 6 chareer schools 

operating in Louisiana - (names and locations]. Four additional 

school.s ~ere sla~ad to open/opened in the ~g9a-lgg9 school year. 

[names] '. 

13 DUFI' 10107199 10:30 PM 



_._1_°/:11199 '.1_~:J2 F~______.__..DOMESTI~ POLICY COUNCIL 141017 

OCT-08-1999 15:33 TO:226A RICHTER FROM:.LINDSEY J P. 17/24 


In Louisiana, white e~uQents made up 32' of the e~o11ment 

for the si~ charter scheole operating in the 1997-1998 school 

year, while whites make up 51% of all pUblic school students. 16 

The Commjetee has expressed a pa%~ieular interes~ in our 

involvement with four charter schools lo~aeed ~ Bast aaton Rouge 

Parish Louisiana - United ~er, Children'S Charter, J.K• 
. 

Haynes Elementary I .;;nd The CotnltlW1:i.l:y Center for Apprenticeship 

Learnins - a5 well as the proposed SABIS International charter 

school in Sr. Helena Parish. Because the decree in East Baton 

Rouge Parish is somewhat unique, it will be helpful to describe 

in some detail what.the deereerequi~es and how the p~oposed 

United Charter Scboolmay affect that district'S ability to 

comply with the decree. 

East Baton Rouge Parish is a large s.chool dist.rict which 

currently enrolls a..pproximacely 56",000 student:s. of whom 

approximately 6" are bla~k. The systQm runs 97 schools of which 

ae least 50 are considered ·one~aceU schools. {AR Files, BSR 

CHARTER SCHOOLS t Civil Ri9h~s C{ViSion Involvement in Louisiana 

Charter School Matt:ers a~ 1).. -» l~""-- -<- (.,.j "I. I r<<{. 
'7 
" 

The case was initially filed in 19S6 hyprivate plain~iffs. 
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The United States intervened in the suit in 1919. In 1980, the 

Court granted tbe United States' motion on liability, and 

chereafter entered remedial orders for the elemen~ary, middle. 

and high schools. AX EBR at 1. Three system wide magnet s~oo16 

were appro"e~. 

The orde~ did noe achieve full desegregation. However, when 

a court ,finds unlawful segregat.ion, one pe:rnU.saible remedy to 

rnaJce up for the dis'crirrdnat1on 1.s for the coux-t to order t.hat:. 

money be spent on programs in segregated schools.:&'? In 1996, t.he 

parties entered Lnto a consent decree which permit~ed t.he 

dis~ric~ eo implement. a new plan devised by the board '1:.0 crea~e 

, at least 26 magnet program schoolsanci to rezone all schools 

other than tb.e magnet e~hoolB. The district ,also agreed to 

9nhanee many of the ona-r~~e schools_ The 1996 Consent Decree 

also prohibits the board from opening new schoolswithouc prior 

Court approval. us response at 1. 

The diserict has not complied wieh the decree, in part, it 

claims; because it does not have sufficient funds. {JG memo 
r ' 

S/3/~9}. Fer instance, the distr1e~ ±nitially did not adequately 

wire two one-race schools to accommodate their computer magnet 

t'ocus,or J?l;;"ovided approprial:.e fa.cili-cy and. pro~ enbancelIll:W.t.a 

11 Anitt.'s n!:ltu eft Orfield p.1 
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at 30 ona raee schools vhieh were designed to attract opposite 

l:'ace studencs- Nor has the district eliininated a large number of 

~emporary classrooms. 

A. Exi~t.ing Charter Schools in Bast Baton Rouge Parish 

The three e~1ecing charter sc~ols - Children's Charter, 

J.K. Haynes Elementa:y, and the Commun1ty S~hool for 

Apprent1ceship Learning - were approved and opened in 1~g7 by the 

school board without either informing the plaintiff parties or 

obtaining Court approval. US Response at ~_InJuly of 1999, 

the boa:r:d sought approval £c~ ~he: proposed. e2C.pa.nS.ion of 

Children's Cha~er and Haynes Slement~ to accommodate new 

fourth and fifth grade classes. Complaint a~ 1. 

Louisian~'s charter school provision specif1es thae a 

charter school shall -be subject to any court-ordered 

desesregation plan in effect for ~he Qi~y or public school 

system. ",l.II • The Department does not oppose the continued 

operation of these schools at ~eir current size because they do 

noe impede ehe desQgregation process. We have, however, ra~sed 

concerns and asked for assuranoes about the effect ~ 

~ion of these sehoolsvould have· on the implementation of 

Hi DRAFr 10107/99 10:30 PM . 
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'the decree. 

The existing oharter schools enxoll a predominantly black 

st\:ldent:. body,' Sased on etatist.ic:s from the [1.9ge-1999?] school 

year, Children's Charter ha.d 76 students in pre..Xindergarten 

through 2~ grade of whom ~l% were'black. J.K~ Baynes Elementary 

was established in 1997. complaint at 2. Ultimately, the J.K. 

Haynes Charter~s projected to have 140 students enrolled in 

grades X-6,l. Haynes enrolled 77 studen~s in K-3, 97% cf whom 

were black. In July, the Foundation Bought a deelaratory 

jud~nt that:. its o~eratione would not' ,a.d.versely osffect 

i~lementation of the decree entered by the court in Davis. 

Complaint at ,;. US Response fn.l Subsequently, the Foundation 

withdrew its reques't. Tf1.e comrmmity School for Apprenticeship 

Learning served 111 stucients in grade's 6 through 8, 5" of whom 

are black. ' 

'J 

( 

Under the standards of the decree, two schools - J.K. Haynes 

and Children's Charter - are racially identifiable. us Response 

at 2. We have aBke~ the charter school administxaeors eo agree 

not to enroll black students atcending predominantly white , 

schools, or white students attending predominantly black schools 

so as not to negatively affect the fragile level of integrat10n 

l' I.K.. Haynes Lcnet July 19 lit 1 
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that has been achieved thus far. 

"The Board has previously invoked a lade. C?f funds as an 

impediment to fully implementing the consen'e decree, par~icularly 

with respect to the extensive magnet. program ~hat. l.t agreed to 

unc.iElr-eake in 1.9SIS. II us Response at 3-4. "Each student attending 

a charter school reduces the regular amount' of operational 

funding ;ava.ilable to the system approximately $4,700. t' {US 

Response at 4.) Accordingly, operating ehe [3} charter~chOols 

ac their full capacity under current. cap~ 370 stuaents - would 

result in an annual loss to t.he syst.em of approximately $1.7 

million. US Response at 5. 
'\ 

G:i.ven. che'.Jloa:a:-Q'B p~ev~oue assert.ions regarding ita 

financial con~traints 'with respect to the implementation of the 

dl!cr@e,Wc:3 believe it was fair to question t::he Board's aec1sion 

to approve the expansion of ~hree schoolS ~bat could result ~. a 

dive~ion of almost 52 million from the system. US Response at 

5. However, in light of the Board's assurane:es that the 

operation of the school would not impede it.saoility to sa~isfy 

i~s obligations under ebe decree~ the us did not oppose the 

board's motion to approve the expansion. US Response at. Ii. The 

Court ruled in Augu~t of +999 that the schools, as presently 

. const,1tuted.. were small. enougb not:. to pre.sent:. a ,fi:na.nei~l 
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impediment to the implementation of the consent decree. The 

Court decl.:i.ned, however, to approve addition..l expansion beyomi 

one additional graae at each school for't:he 1..SISJ.9-2000.school 

year, and directed that any further requests for expansion be 

submitt8d for approva~. Court order. 

B. Proposed United Chareer School 

In February of 1998. we were informed that the district had 

received an app11c:ation for t;he est.ablishment·of the United 

Charter school. The school would en~ll 6S0 students in its 

first year, and ultimately Berve 1200 students in grades K -12. 

I~ is thus several times. larger chan ehe existing schools and 

than most charter schools. 

we reminded the board that eo~t approval would be required. 

Ne also met with adminiseracors of the proposed charter school 

and request.ed informatiC?n, not: all of which was provided. 1n 

February 1999,. 'the board. filed a mot~on with the court requesting 

approval. of United Charter. However. at the same time~ the board 

asked that t:he court nee 'Cake any action on its motion. The 

char1!er sehool group sought:. to" int:ervene, and we opposed that 

request: on ehe grounds their interests were adequat:ely . 
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·represent.ed by the school board. On March 24, the Cou:rt denied 

the charter school's request. 

C. St. Helena Parish 

St. Helena i$ a small d1stric~ with approximaeely 1200 

students, of wbam 91tare blac~. (Bolick response, Email from 

ED.) When the de~egregation plan for the parish was implemented, 

a majority of the white atudente in the parish left the public 

schools to attend a private schoQl in a nearby parish. ~oday, 

most. of the white atudent.s residing ~n the parish continue to 

attend privateschcols. 

We have been informed DY St. Helena'S Superintendent that 

the privaee school is eXfer1encing financial difficulties and has 

nocified parente of a tuition increase. The Superintendent 

believes that the white parents are seeking ~ alternative to the 

private school, but do not want to enroll their children in the 

. predominantly Afri~an-American St. Helena Pa~ish syetem_ The 

p~oposed chqrter school is located in the neighborhood where the 

white stud~nts who left the district live. It is a %U%~l area, 

and there is no plan ~o provide tran5portat~on for students 

attend.ing the c:hart:er school. When the State Board ove::r:-ruled 

the local board and authorized the eseablishmene of the school. 

we asked for addition.l informat1on ~nd t~at the State Soard 
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rQeva1ua~e its position in light of the possible effe~ts that the 

charter school would have on desegregation in the parish. 

Conclua:1on 

The Deparement of JUstice, -along with the D@partment of 

Education, st~ongly supports the creatiori of 'charte~ schools to 

meet increasing enrollment demands and to fostQ~ pUbl~c school 

choice. There is no inherent tension between the creat~on of 

charter schools and desegregation obligations. Most charter 

schools opening in areas under court-ordered desegregation plans 

should be able to comply with those orders. We stand ready to 

aid states, chartering authorities, looal educational agencie~, 

and community members wh9 are considering charter schools, as 

well as otber new Gchcols. Part of tha.t. assistance includes help" 

witn ident.ifying applicable civil rights obligations and ensuring 

CJompliance_ With early not1ce and c,?operat. ion, We believe many 

new schools ""ill a.void. coet.ly delaYGI challenges, or litigat.ion". 
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Waiver Guidancefor Waivers Available under the Goals 2000: Educate America Act. Elementwy and Secondary Education 
Act. School-la-Work OPlj"ortlll1ities Act 

TIle Charter Schools Waiver Authority 

What waivers may be granted under the charter schools waiver authority of the 
ESEA? . 

The Secretary has broad authority under Part C of Title X of the ESEA to waive requirements applicable 
to public charter schools. The Secretary may waive any statutory or regulatory requirement over which 
he exercises administrative authority except those requirements relating to the elements of a charter 
school described in section 10306(1) of the ESEA, if the waiver is requested in an "approved 
application," and the Secretary determines that granting the waiver will promote the purposes ofthe 
ESEA charter schools provisions.ill 

What are the specific requirements that may not be waived under the charter 

schools waiver authority? . 


Under the charter schools waiver authority, any requirement relating to the elements of a charter school 
described in section 10306(1) of the ESEA may not be waived. In particular, a charter school must be a . 
non-sectarian public school that does not charge tuition. It must comply with the Age Discrimination 
Act of 1975, Title V[ of the Civil Rights Act of 1964, Title IX of the Education Amendments of 1972, 
section 504 of the Rehabilitation Act of 1973, and Part B of the Individuals with Disabilities Education 
Act. In addition, a charter school may not obtain waivers of requirements of the Americans with 
Disabilities Act 

What is meant by requiring the waiver requests to be included in an "approved 
application "? 

To be considered by the Secretary, waiver requests must be included in a charter schools application of 
an SEA (or other eligible applicant) that is approved for funding by the Secretary. An SEA that receives 
funding under the ESEA charter schools provisions may request waivers on behalf ofcharter schools 
that receive a subgrant under this authority, as well as on behalf of other charter schools in the State. The 
waivers may be requested in either the SEA's original charter schools application or in an amended 
application. An SEA Illay amend its application simply by sending the Secretary a request for waivers 
not sought previously. 

Who is eligible to submit an application for funding to the Secretary under the 

charter schools program? . 


In the initial competition, SEAs were eligible to apply to the Secretary for funding under the Public 
Charter Schools PrograIll. If an SEA elected not to apply or applied and did not receive funding, 
"eligible applicants" within that State, as defined in section 10306(3) ofthe ESEA, could apply directly 
to the Secretary. 

What entities are eligible for waivers under the charter-schools program? 

The entities eligible to receive waivers under the chatter schools waiver authority are: charter schools 
receiving funding uncler this program from an SEA whose application is approved by the Secretary; 
other charter schools in a State whose application is approved by the Secretary, if the schools meet the 
definition of charter schools contained in section 10306(1) of the ESEA; and charter schools that receive 
funding under this program directly from the Secretary. 
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What requirements govern waiver requests under the charter schools provisions? 

For waivers to be considered by the Secretary, a charter schools application must contain: (1) a request 
and justification for waivers of any Federal statutory or regulatory provisions that the applicant believes 
would facilitate the successful operation of the charter school; and (2) a description of any State or local 
rules, generally applicable to public schools, that will be waived for, or otherwise not apply to, the 
school. The requested waiver also must promote the purposes of the ESEA charter schools provisions. 

What notice requirements govern requests for waivers under the charter schools 
waiver authority? 

Although the charter schools provisions do not expressly require an SEA or other eligible applicant to 
provide the public with notice and an opportunity to comment on waiver requests, the Secretary 
encourages applicants to do so. . 

What is the duration of a waiver under the charter schools waiver authority? 

Waivers will initially be granted for up to three years. The Secretary may extend this period ifhe 
detemlines that the waivers have enabled the charter schools to achieve their objectives and if 
continuation is in the public interest. On the other hand, the Secretary may tenninate any waivers ifhe 
detemlines that the results obtained are no longer adequate to justify continuation or if the waivers are 
no longer needed to achieve their original purposes. 

Foot Notes: 

I. See ESEA Section I 0304( e). 

IIReview of Waiver Requests]l Title I Desegl;egation Waiver Authority] 

Last Updated -- August f 2, 1997, (dob) 
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Title VI of the Civil Rights Act cif 1964 provides that no person in the United States shall, on the 
grounds of race, color, or national origin, be excluded from participation in, be denied the benefits of, or 
be otherwise subjected to discrimination under any program or activity receiving Federal financial 
assistance from the Department of Education. 

Under the regulations implementing Title VI (34 C.F.R. Part 100), specific discriminatory actions 
prohibited under Title vr in federally funded programs or activities include: 

• 	 denying an individual any service, financial aid, or other benefit provided under the program; 

• 	 providing any service, financial aid, or other benefit to an individual which is different,. or is 
provided in a different manner, form that provided to others in the program; 

• 	 subjecting an ind ividual to segregation or separate treatment in any matter related to his receipt of 
any service, financial aid, or other benefit under the program; 

• 	 restricting an ind ividual in any way in the enjoyment of any advantage or privilege enjoyed by 
others receiving any service, financial aid, or other benefit under the program; 

• 	 treating an individual differently from others in detennining whether he satisfies any admission, 
enrollment, quota, el igibility, membership or other requirement or condition which inidviduals 
must meet in order to be provided with any service, financial aid, or other benefit under the 
program; 

• 	 denying an individual an 0ppOliunity to participate in "the program through the provision of 
services or otherwise afford him an opportunity to do so which is different from that afforded 
others under the program; and 

• 	 denying a person the opportunity to participate as a member of a planning or advisory body which 
is an integral part of the program. 

Title VI also has been interpreted to require that school districts receiving federal financial assistance 
must provide alternative language services for limited English proficient students enrolled in the district 
to enable them to participate effectively in the regular instructional program. 

At the elementary and secondary level, potential Title VI issues include: 

• 	 inappropriate use of assessment instruments for placement of minority students in classes and 
programs; 

• 	 failure to identify and provide altemative language services to students who are limited English 
proficient; 

• 	 disproportionate overrepresentation of minority students in special education classes or programs; 

• 	 underinclusion of'minority students in gifted and talented education programs; 

• 	 ability grouping or tracking that results in racially segregated classes; 

• 	 racial harassment of students, and; 
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