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LRM ID: CJB115 SUBJECT: JUSTICE Oversight Testimony on Justice Department Actions
Conceming Charter Schoals
RESPONSE TO '

LEGISLATIVE REFERRAL
MEMORANDUM

If your rasponse to this request for views Is short (6.a., coneurinoe comment), we prafer that you sespand hy
o-mall or by faxing us this response sheat. If the response Is short and you: prefor to call, please call the
branch=wids line shown belew (NOT the analyst's line) to leava a massage with a laglsiative assistant.

You may also respond by:
(1) calling the analyst/attorney’s direct line (you wlll be connectad to volce mail if tha analyst does

not auswer} or -
{2) sending us a momo or lattar
* Plegse Includo the LRM riumber shown abaove, and the subject shown balow.

T: - | ' Constance J. Bowers Phone! 395-3803 Fax: 305-6148

Office of Managermant and Budget
Branch-Wide Line (to reach legisiative assistant); 395-7362
FROM: . . (Date)
(Name)
_ {Agency)
ﬁelephone)

The following is tho reaponae of sur agancy fo your raq‘ue'st'forvmws on the above-captioned subjact:

Coneur

No Objaction

No Camment
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Mr. Chairman and Meuxbets of the Committee:

Thank you fér inviting me to appeaf before you today to
diacﬁas how the Civil Rights Division'’s respdnsibility to ensure
| that school districts comply with the federal civil righté laws
and any couit orders and consent decrees entered pursuant to
- those laws may affect charter schoels. President Clinton and
this Administration have long championed the development of high
quality charcei schools. These echools begin with a visien
shared by educatoré. pafabhs, or community leaders who want to
create a new and different learning environment for their
childzeh. Chaiter‘schools are a promising model for p:oviding
quality educatién to gtudents and generating‘improvements in
public education generally. Through'pregfams under the Charter
Schools Amendment Act of 1997, 20 U.S.C. §5 8061-8067, the
Charter School mpansion Act of 1598, aad [}, the Depa.rtment of
Bducation has granted gome st] to over [y] charter schonls ‘since
[195x]1. Grants range from $25,000 to $5 million per year, (FY 99
Application for new grants at 3) and are available for start-up
Aexpenses, planning,vdesign, and initial implementaﬁion costas.
These [y] schools are.part of the 1,129 charter schools that were

operating as of September 1938 to educate some 160,000 studencs.?

1.5, Dept of Educnian, Officz of Educatianal Research and Improvemen?, “The State of Charter Schiools: Third
Year Report™ at | (1999) ("Third Year Repart™)

DRAFT 10/07/99 10:30 PM
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While the Department bf.Education Qas the most direct role in
~ developing and implemencing federal prcgréms to promote énarter
schcolé} the Department of Justice and tChe Civil Rights Divisian
share the cohviq:icn that charter schools can provide an exciting
)

and effective learning environment for students, teachers, and

the men and women whe step forward to bring them to life-.

The Department believes just as f£irmly that it is possibie
to create and operate charter schools that are consistent with
this nation‘e'civil‘rights,laWB and with any outstanding court

- orders aud consent decrees that govern a school district’s
operations. These ozdérs, which are enforceable decrees of
federal courts, were entered to ensure the elimination of any
veatige of segrégation or discrimination in a school district
that had viclated the constitutional‘guarantee of equal
protection and the right to equal educational opportuniry. Where
theicivil Righ:s,Di#ision ig a party ﬁo a desegregation wase
where such an ozder iasued, it is éur responSibility te ensure
that any medifications to a student assignment plan, including
the csta$li§hment cf a new public school, that is covered by ther
court‘s oxder is consistent with thét'qrdér.

ﬁoieover..ﬁhere‘the court has reguired that such chaﬁges ba

submitted to the court for approval, it is common practice for

2 DRAFT 10/07/39 10:30 PM -
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' the court to ask us for our views before issuing its ruling. we
carry out this responsibility for apy new public school and agy
medification of actendance zones in a covered dlstrlet that is
brought to aur atcencion, whethexr the new schoal is a charter

 school or another, traditional school. accorﬂ;ngly.swhen ve are
notified that bf a charter schooi_has been prcpose§ in a covered
ldistrict,_énd when the applicable order covers the opening of.a‘
neﬁ achool or the resulting changes in attendance Qlans, we
actempt to gather tﬁe information needed te detemine whether the
new school and any changes flowing from the opening of the

‘school on exlstlng schools and arrendance patterns, will not
impede the achievement of the order. School districts share this
obliganion, and in addition have a duty ;d ensure that future

construction does not resegregate their school system.

In the majority ef such cases inveolving chartar schools, the

Division should be able to obtaln the necessary lnformatlon from
the district and the charter school'églgéézgis, conclude that the

; school is consiatent with the applicable decree, and accardingly
raize no objection to the a¢heol."hs of [2; Qe expéat thera were
[x] chaétér schools operating in [yl districts where the niviéion
is a party toc a court order. We made Do cbjection te [#] of

 these [x] achoole. This is comparable to our experience with

ether new schools, schools that are not charver schools, in

3 ‘ DRAFT 10/7/99 10:30 BM
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covered distriets. Over the last several years, we have agreed
to new school ccnst:i-uction in a hest of districts, including
tuther, Texas, Vicksburg, Mississippi, Temple;‘rexas, Tuscaloosa,

Alabama., [Critanger Arkansas), Auburn Arkansas, Gibson, Texas,

and Baton Rouge, Louisiana.

In most cases, charter schools will not have a negative
iu@act on «corhplia.nce with a decree. Charter achoals are
relatively small, with a médian ‘enrcllment of apprxoximately 132
Stﬁdenw.‘ Generally, this limited enrollment will not have .
significan; immpact on the attendanca'pat:érns and enrollment in
the district’s other schools, and will not affect compliance with
the decree. In addition, charter schools generally serve
students with demographic characteristics similar to those of the

students in ocher public schools.?

The Department Vrealiz,es the unique. natuxe of charter schools
and the challenges faced by those working to sﬁ_art these schogls
from scratch. The obatacles confronting p% of a newl}
created schoel 'ére akin to those ﬁacing. a new small buginess,
They need start-up funds, operating funds, faciliti‘es, and

plamning agsistance. Unlike: a new, district operated publice

I Third Year Report at L
3 Third Year Report at

) DRAFT 10/07/99 10:30 PM
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school, a charter school is likely’tg be organized by individuals
outside of the established schoocl administration — parents,
teachers, small businesa owne:s.ieoncerned commnity members.

~ They may be unfamiliaxr with the requirements of, and perhaps even
the existence of, laws and tegulationngoVerning their operation,
including court orders and decrees that cover the district. And
differencas between states as to wha: agencies and 1natitut;ons
have authcority to grant charters may fuxther ccnfuse the question

¢f whether a particulax school is covered by a particular order.

To address thase challeﬁges, the Civil Rights Divieion has
been working with the Depaztment of BEducation to develop a
pIocess through which tha astate charter;ng authorztmes are made )
aware of pocen:ially appllcable decrees and are in a pos:tzon to

Py

notify and direct affected charter school ﬁi;&ér%gg;r to the
appropriate information. We aze conmitted to continuing these
efforts, and are open to consldezang suggestions that will allow
us and charter school ?f%;gnéﬁfé to expand the number of charter
schools;operating cansigtently with our fedexal civil rights

laws.

" I. Charter Schools

Charter schools are publicly funded schools that’ogerate

5 © DRAFT 10/07/95 10:30 PM
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pursuant £o a contract or ~charter” with a st.ata or 1ocal agency
that provides the school wicth public funds for a speclfzc per;od
of time, The charter genetally allows the school to oper;te

without a number of che‘ reétrictions and requlations that apply

to public aschools, for example with xespect to hiring,

A

Since 1991, charter schooly have become an accepted part of }'}(3{

curriculum, and budget approval,'

the educational landscape i states and the District of

Columbia. As of 1998, 1,129 charter schools were operating in 59
of those jurisdictions.¢ The majoxrity of charter'schaols - 70% -
‘ayre newly created schools. Nineteen percent'cf‘charter schools
were traditienal public schocis that cénverted to charter status,
often to gain increased autonomy. In nine states, private \
schools may convert to charter schoocls and receive public funds,

th_eréhy stabilizing their Funding and attracting new students. %f)

In September of 1598, these formerly private schools made up 11

percent of all charter schqois."

/7
|
Wlle charter schools sexve 1c=s than 1% of the studentsiiv“‘ 7
ftf
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% Third Year Reporrat 14, The niae states that allow private schools 1o bevoms charter schools ww Arizons, the <~
Dismict of Columbiz, Michigaa, mmqsam, North Caralina, ramsylvanh, South Caralinz, Texss, and Wisconsin. Third Yearr !
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enzeolled in public schools,® they are & popular altermative for
~students aand pazents. SeventyApercenc‘of the charter scheols in

a recent survey reported having a waiting list for admission.’

State laws differ on the number and types of agencies that
are allowed to'grént charters. In 15 states, only local boards
of educaticn can grant charters, whilé in 6 states, only the
gtate board of education has that authority. Other states allow

-

multiple agencies to grant charters.®

II. The Educational Mission of the Civil Rights Division

The seminal casé of Brown v. Board of BEducgtion and its
f picgeny had two bbjectivgs: ending the legal structure of racial
segregation, whose design and éu%pose were the creation and
maintenance of a racial caste system that relegated African
Americans to‘the lowest tier of society; and tc enable African
Americans te -gain access to qualityAeduéation, which is the key
to pvercoming the barriers and Iimitations of racial segregation

and to attaining the full‘enjgywenc'of and participation in the

® Third Year Roport at 18,
7 Third Vear Repora 10,
T Third YcarReportat 12
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benefits of full ciuizenShip.’

When many southern atateskrefused to eomplf with the Supreme
Court’e mandate to desegregate “with all deliberate speed,” it
became ﬁécessg:y to sue individual districts in the courts to
abtain relief. Wﬁen'chgreéé enacted the Civil Righ:s Act'pf

' 1964, 98% of black-chilaren in the South were still a::eﬁdiﬁg
segregated pchools. By 1570, enforcement actiona brought by the
Department and private plaintiffs had made :he'South the natiog's

leader in integrated schools.

The Department’s initial enforcement efforts led to federal
court orders requiring desegregation. remedies in over 500 school
districts. Private litisénts‘obtained court ordered remedies in

many other districts where the United States was not a party.

The Civil Rights Divisian‘ccntinues to work to eliminate the
vestiges of discrimination and segregation that remain in our |
educatiogal systém, and to provide access to equal educational
opportunities‘fér aii:studén:s. Today, we live in a society
where the school age popuiation iz much more diverse than rhe
older pcpulaticn} Latino aﬁd Esian 5tud¢nts> who received

relatively little attention in the 1950's and 1960's, make up an

-9 I.DF Post-Brown bulless

8 DRAFT 10/07/95 10:30 PM
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increasingiy significant proportion of our population and an even
larger @ercentage of our'school“enrollment. .By 1996, Hispanic
studehts madé up 1é% qf‘studenhs in the south and the nation as a
whols, while Asian students are nearly 4%, and on a path to
becoming 10% of the enrolimen?. |
'Gkﬁsyy\%‘
, R
Congress has ecognized that secciceconomic isolation and

‘racial iselation are harmful to Qtudents, particularly minority
students. 1In @5?%} Congress enacted the Magnet Schools .
Assistance Program (‘ﬁsAP'),.which in part authorized the
Secretary of Education to award grants to assist districts ﬁnder
court or state ozrdered desegregation plans, and to fund magnet
schools dgsigne& pursuant to a voluntary ﬁlan to reduce,
eliminate’ or prevent ﬁmim_arity isolazicﬁ. The MSAP was
reauthorized in 1580, and is a part of the current Elementary and
Secendary Educatien Act Reauthorization introduced inm the
C¢ngréss. In the last two years, the Depargmsnt of Education‘has

provided [$x} of awards te [y] schools in [z] districts.

The Civil Rights Division currently is a party to pending

¥ L DF Post-Brown bullsts {most studies sited actually poinet to socio ecopomic rather than racial jsolation, MSAP
findlnps? Michigan exper reporis?) “When African Amcrican and Latine smudents arc segregated into sheoals where the
majarity of ehidents are non-whits, they ase very likely to find themsalves in schools whete paverty is concentaled, This s not
the case with segregated white students, whaose majority whise schaols almost slways enroll high proportans of students from
the middie clags™ Orficld Reporrat 2. : '

9 DRAFT 10/G7/99 10:30 PM


http:propol1i.o.nJ
http:dlems.el
http:WJdcn.ts
http:s~uaent.s.lO

aU71l/799 14:31 FAX DOMESTIC POLICY COUNCIL * do13

OCT-08-1999 15:33 TO:226 A RICHTER . FROM:LINDSEY 7 - P 13/24

3 “'
i

orders in 457 school districts in 20 stai:e‘s‘.“%??js;i.nce yirtually -
all of chaée pending orders define the school district's stiident
agaignment plan, including the construction of new public
achools, changes to the district§ attendance plans ieqﬁize courc
approval. As a party to these'ordera, when we are notified of a
new school, new construction, or other change in én agténdance
plan that is covered by the order,tit is our responsibility ro
determiﬁe whether the proposed modification is consistent with
the requiréments of théxorder‘and fo advise the court of oﬁr ”
views. The court, of course, will make the final decision. fhis
reSpopsibility applies to all covered construction and
modification of which we are notified, whether the medification
invplyes a ::adiCionai public school under the direct supervisory
authority of the distriqt or whether it is a’chartai schocl. The
local school district, which has an affirmative cbligatiom mot to |
take any action that would impede the process of disestablishing
a segtegated system and ité effects,® ghares this \
responsibilit}. Reviews of modifications to a\égﬁrt order and
questions of compliance with deségregation.orderé’are necegsarily

fact apecific,

11 Seatag with nurmber of cavered districts: Aloharna (100). Arkansss ¢16), Flarids (16), Georgia (94), Lovisispa(al),
Mississippi(75),Missouri(25), North Carolina(9), Seuth Carolina(24), Tenmezeee(17), Toxas (42), Arizona(?), Califormia(l},
Connescncur(l}, Iinoie(4), Indison(21), Lovisiana (41}, Kansas({1),New York(1), Uth(2), Virginial4). .

2 Sce ED Mema on Charters a2 quating Dayton v. Brinkman, 463 US. 526, 538 (1979).

-»

10 " DRAFT 10/07/59 10:30 PM
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0f course, the fact that a schecl operates pursuant to a
court desegregation order doea not mean that tha school system
can not make changee in its operat;ons or educational p;ograms
To deny school districts 'the ab;lity te modify che organization
of their schools in the face of éhanging demographics or aging

facilities, or to adopt new educational proegrams, would be

counterproductive to sound educaticnal practices.

Sixteen of the éa states in which we have pending orders
have authorized the creation of charter schools:  Arkansas,
Arizona, California, Cemnecticut, Flerida, Georgia, Illinois,

" Kansas, Louisiana, Mississippi, Misséouri, North ca:cliha, Sourch
Carolina, Texas, Utah, and Virginia. .Thé chart below provides
some détaila on the‘numbér of existing cﬁarter schools in'cofered
districts, by state.

{Insertc table]

III. The Establishment of Charter Schools iz Not Inconsistent

with Our Mission

Most charter schools, especially newly created schools, have
relatively small enrcllments and are thus unlikely to

significantly affect the operation and balance of a schgol

11 '  DRAFT 10/07/99 10:30 PM
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‘digtrict. €65% of all charter schoels were small schocls
enrolling fewer than 200 students, and 74% of newly created

charter gchools were of this gize.??

In addition, the majority of charter sch&ols have :
enrollments with demag;?phic characteriStic§ similar to those of
the surrounding dietriet.’* oOn the whole, charter schools have
enrolled a slightly iarger percéntage of students of colcr than
all éublic schools. Dapeﬁ&ing upon which of two methods are used,
the Department of Education founé that white students made up 52
pexrcent of charter school étudents ﬁersus‘so pgrcent of all
public sﬁhool‘sfudents, or 55 percent of charter school students

versus 63 percent of all students.?s

Fer example, in Georgé:own County, .South Cafolina, the
HazborkSChool for Az#s and Science charter school is currently
aperécing with an énrﬁllment of 137 studeﬁts. Half of‘tha‘
students are bléck, and half-aie white. Given the size and
demographics of the student bady, we concluded that the school
woﬁid not have a detrimental‘impact oﬁ the districts compliance

with the court‘’s decree, and we have raiged mo objection to the

s mﬂrﬂ Year Report a2 ] of course a large number of small s:ﬁaola in & single district could have 2 significont impaes,
Y Third Year Raport ax 2. |
' Third Year Reportat 30. |
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~10/]..1/9'9 14:32 FAX DOMESTIC POLICY COUNCIL o018

OCT-08-1989 15:33 T0:226 A RICHTER | ~ FROM;LINDSEY J R P. 16/24

schools operation. Inrcontrasn, whé; thg distiict was askéd to
approve the cpeniﬁg of three charter pchools in the very
buildings that, as part of the deczee, were to be closed and
‘merged in to new cdnaclidated.scﬁcois,'we opposed the charters
because they Qéuld clearly impede deség:egation under the decree.
Ultimately, before the court ruled, the voters of Geoxgetcwn

County rejected that proposal. [Boliék Response] .

Sihilaily, in Monroe, Louisiana, the Ibc;l gchool board
asked the court to evaluate whether operation of a charter scheocl
would advexrsely iﬁpact the deéegregation of the city syetem
before it apprpvﬁd the charter. The court granted a contipﬁance
for the hearing on'the chartar, and allowed the school to cpen
for the ;ime being. . The board, the S:aﬁe of Louisiana, the Civil
Righta‘nivisioﬁ.and the charter have reached a satisfactory
agreement. There have been no new developments. '[detaiia from

Franz] .
IVv. Louigiana

- At the end of the 1998, there vere 6 charter schoola
cperating in Louisiana — (names and locations]. Four additional
schools were slated to open/cpened in the 1598-1959 school year.

(names] .

13 DRAFT 10/07/99 10:30 PM
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In Louisiana, white students made up 32% of the enrollment
for the six charter schools opexating in the 1597-1598 school

year,~while whites make wp 51% of all public school students.f

The Committee has expressed a particular interxest in our
invclvement with four charter schools located in East Baton Rouge
Parish Iiouisiana — United Chaxter, Childreﬁfa Charter, J.X.

" Haynes Elementary, and The Community Center for Apﬁrehticeship
Learning — as well as the prépésed SABIS International charter
vschodi in St. Helena Parish. Because the decree in East Baton
Rouge Parish is somewhat gnique; it will be helpful to describe .
in soﬁe detail what‘the decree reguires and how the proposed |
United Chaiger Schpbi'may affect that district'é ability to

comply with theAdecree.

East Baton Rouge Parish is a large échool districtrwhich
currently enrolls app;aximacely 56,000 students, of whom
approximately 67% are black. The system runs 97 schools of which
at least 50 are considered “one xace” schools. ([AH Files, EBR
CHARTER SCHOOLSQ Civil Righté ivision Involvement in Lbuisiana,

Charter School Matters at 1). ‘(S <ziﬁh£“',,w¢,ﬁa+< 2. [ ~& ?

The case was initially filed in 1956 by private plainciffs.

*® Third Year Repor a2 33,
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The United States intervened in the suit iﬁ 1873. In 1980, the
Court granted the United States’ motion on liability, and
therééfter entered remedial ordéra for the elementarf, middle,
and high schools; A¥ ﬁBR ét 1. Three system ﬁide magnet s@hools

were approved.

The order did not achieve fuil desegregation. Haowever, when
a court finds umlawful segfegaticn; one pexmissible remedy to
make up for the discrimination is fozvthe court to oxrder that
money be spent on programs in segregated schools.? In 1996, the
parties entered inta a consént de&:ee whichbﬁérmitced the
district to implement a new plén deviped hyltha board to creare
.at least 26 magnet program schools and to fezone all schoois
other than the magnet schools. The district alsp”agreed to
enhance many of the oﬁé-race~schéo15- The 1995 Consent Dgcfea '
also prohibits the board from opening new schools without prior

Court approval. US response at 1.

The distzict has not complied with the decree, in part, it
claims; 5acauae it does not have gufficient funds. {(JG mem§
5/3/9%}. For inatance,'ﬁhe diatrict initially did neot adaguately
wire two one-race scheols tovaccommodate their computer magnet

focus, or provided appropriate facility and program enhancements

17 Anit's notes en Orficld pl
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at 30 ona race schools which were designed to attract oppozite |

race studenrts. Nor has the district eliminated a large number of

remperary classrooms.
A. Existing Charter Schools in Bast Baton Rouge Parish

The three exieting charter scheols — Children‘s Charter,
J.K. Haynes Elerentary, and the Community School for A
Appren;iceship Learning -~ were approved and opened in 1327 by the
school board without either informing the plaintiff parties 6t
obtaining Couxt.approval. US Response at 1. In July of 1399,‘
the beoazd éought approval for the proposed expansion of
Children’s Charter and Haynes Elementary to accommodaté new

fourth and fifth grade c}aSSes. Complaint at 1.

Louisiaﬁa's,charte; school provision specifies ﬁhat a
charter school shall “be subject to any coﬁrtforderad
deéegregaticn plan in effeet for the cicy-or publie schoel
system."““ * The Department does not obpcse the continued
operation of these schools at their current size because they do
not impede the desegregation process. We have, however, raised

" . concerns and #sked for assurances about the effect Eéifngfsggggd«

expansion of these schools would have on the implementation of
M .

13 1 ewer to F. Marshall from J.K. Haynes Foundation 25 1 (July 18, 1993).
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‘the decree,.

The existing charﬁer schoels enroll a predominantly black
student body. Based on statistics from the [1998-19992] school
year, Childien‘s Charter had 76 students in.pfe-xindergarten
thrbugh 2migmade of whom 91% were black. J.K. Haynes Elehéntary
wag established in 1997. Complaint at 2. Ultimately, the J.XK.
Haynee Charter is projected to ha?é 140 students enrolled in
gradés X-6.** Haynes enrolled 77 students in k-B, 97% of whom
were bléck. In July, the'Fcundation gought a declaratory
judgment that ite operations would notmaéversély affect
implementation of the decree entered by the court in Dévis.:
Complaiﬁt'at 6. US Response fn;l Subseguently, the Feundation
withdrew its requés:. Ihé CGmmuﬁity School for Apprenticeship |
'Learning served 111 stﬁdents in grades 6 thrﬁugh 8, 57%‘65 Whomk

are biack.

| Under the standards of the deczee, two schools — J.K. Haynes
and Children’s Charter — are racially identifiébie. US Response
at 2. We hase askéd £he charter scﬁcol administrators :o'égree
not to enroll biackrstudents attending predominantly white
achools or white students attending predominaﬁtly.black schoois

so as not to negatively affect the fragile level of integration

P IK. Haynes Lenor luly 19 at |
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that has been achieved thus far.

“The Board has previously invokéa a lack of funds as an |
impédiment to fully~imp1ementing the consent decree.‘particularly
with reapect:ﬁo thgiegtensive magnet pfcgram(that it agreed to |
underctake in 1995.“’ Us Réaponse‘a: 3-4, ~Each étudent attending
a charter school reduces the regqular ahcgnt'of operational |
funding available to the syetem approximately $4,700.” (US
Response at 4.) - Accordingly, operating the [3] charter -schools
at theiryfull-capacity uqder current caps — 370 students — would
result in an annual loss to the gsystem of approximately $1.7 |
million. US Response at 5. - |

Given cheiBoard'a‘p;ev;aua agsertions regarding its
financial censtraints with reapéct tc the im#lementation of the
decree, we believe it was fair to question the Board’s decision
to approve the expanéion of three schools that could result in a
’diveraion of almost Sz'millidn from the aystem."US_Response at
5. However, in light of the Board’s assurances that'the
opexation of the séhool would not im?ede:iﬁs'ability te satisfy
its obligations under':he‘denree, the US did not opposé the
beard’s motion to appr;vevthe expension. US Response at 6. The

. Court fuled in Aﬁgust of 1999 that the schacls, as presently

_constituted, were swmall encugh not to present a financial
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impédiment to the;implementation ef the consent decree. The

Court declirnied, however, to approve additional expansion beyond
' one additional grade at each school for the 1999-2000 school

year, and directed that any further requests for expansion be

submitted for approval. <Court order.

B. Propgsad Unitéd Charzer School

In February'of 199é. we were informed that the district had
rgceived an applicéticn for the eétabiishmenc)of the United
Charter School. The school would enroll 650 students in its
first year, and ultimately serve 1200 students in grades XK -12.
It is thus several times’larger~ﬁhan the existing schools and

than moat charter schools.

We reminded the board that court approval would be required.
We also meﬁ with édministrators of the proposed charter school
and requested information, not 21l of which was provided. In
February 1999, che board filed a Qotion with the court requesting
'approval,of United Charter. However, at the séme time, the board
éaked that the couzt not take any>action on its motion. The
charter schoel greup sought to intervene, and we opposad that

request on the grounds their interests were adequately

15 ' DRAFT 10/07/99 10:30.PM
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"repreeenned by the échool board, On March 24,Athe Court denied

the charter school’e request.

c. st. EelenaiparishA

St. Helena is a s@all district with approximately 1200
stﬁdants, of wham 91% are black. (Belick response, Ewmail from
'ED.) When the de&egregation plan for‘the ya:ish was implemented,
a'majofity‘of the white studente in the parish left the public
schools to attend a private schooi in a nearby parish. Today,
most of the white students residing in the parish contiﬁue to

attend private schools.

We have been informed by St. Heleng's Superintendent that

. the pri#ate school is experiending financial difficulties &and has
nqcified parents of a tuition increase. The Buperintendent
‘believes that the whité parents.are seeking an alternative to the
“private school, but do not want to enroll their children in the

" predominantly African-American St. Helena Parish Syétem- The

! prcposéd charter school is located in the neighborhood where the
white students who left the district l§ve._‘It is a rural area,
and there ie no plan to pro*ide transporta;ion for studénts |
attending the charter sohool. When the State Board over-ruled
the local board and authori:é'ed the establishment of the school,

we asked for additional information 9nd that the State Board
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reevaluate ite 9051t;on in light of the possible effects that the

charter school would have on desegregat:on in the parlah.
Concluaion

The Department of-Jns:icé,¢along with the Department of
Education strongly supports the crearion of charter schoolg to
meet increasing enrollment demands and to foster puhl;c school
cheoice. There is no inherent tenaion between the creation of
charter schools and desegregation obligaticns Most charter
schools opening in areas under court-ordered desegregation plans
should be able %o comply with those orders. We stand ready to
.aid states, chartering authoritiee,Aloaal educational agenciéa,
and community members who are considering chartex schools, as
well as other new schools. Part of that assistance includes help

" with identifying appliéable civil rights obligations and ensuring
compliance. With early notice and cpoperaeiOn, we believe many

new schools will avoid costly delays, challenges, or litigation.
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Questidns and Answers -~ The Charter Schools Waiver Authority http://www.ed. gov/flexibility/g2k_waivers/partdd.htm}

Waiver Guidance for Waivers Available under the Goals 2000: Educate America Aci Elementary and Secondary Education

Act, School-to- W()lil Opportunities Act
N

The Charter Schools Waiver ‘Authority

What waivers may be grahted under the charter schools waiver authority of the
ESEA? |

The Secretary has broad authority under Part C of Title X of the ESEA to waive requirements applicable
to public charter schools. The Secretary may waive any statutory or regulatory requirement over which
he exercises administrative authority except those requirements relating to the elements of a charter
school described in section 103006(1) of the ESEA, if the waiver is requested in an "approved
application," and the Secretary determines that granting the waiver will promote the purposes of the

ESEA charter schools provisions.(1)

What are the specific requirements that may not be waived under the charter
schools waiver authority?

Under the charter schools waiver authority, any requirement relating to the elements of a charter school
described in section 10306(1) of the ESEA may not be waived. In particular, a charter school must be a -
non-sectarian public school that does not charge tuition. It must comply with the Age Discrimination
Act of 1975, Title VI of the Civil Rights Act of 1964, Title IX of the Education Amendments of 1972,
section 504 of the Rehabilitation Act of 1973, and Part B of the Individuals with Disabilities Education
Act. In addition, a charter school may not obtain waivers of requirements of the Americans with
Disabilities Act.

What is meant by requiring the waiver requests to be included in an "approved
application"?

To be considered by the Secretary, waiver requests must be included in a charter schools application of
an SEA (or other eligible applicant) that is approved for funding by the Secretary. An SEA that receives
funding under the ESEA charter schools provisions may request waivers on behalf of charter schools
that receive a subgrant under this authority, as well as on behalf of other charter schools in the State. The
waivers may be requested in either the SEA's original charter schools application or in an amended
application. An SEA may amend its application simply by sending the Secretary a request for waivers
not sought previously.

Who is eligible to submit an application for funding to the Secretary under the
charter schools program?

In the initial competition, SEAs were eligible to apply to the Secretary for funding under the Public
Charter Schools Program. If an SEA elected not to apply or applied and did not receive funding,
"eligible applicants” within that State, as defined in section 10306(3) of the ESEA, could apply directly
to the Secretary.

What entities are eligible for waivers under the charter-schools program?

The entities eligible to receive waivers under the charter schools waiver authority are: charter schools
receiving funding under this program from an SEA whose application is approved by the Secretary;
other charter schools in a State whose application is approved by the Secretary, if the schools meet the
definition of charter schools contained in section 10306(1) of the ESEA; and charter schools that receive
funding under this program directly from the Secretary.
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Questions and Answers -- The Charter Schools Waiver Authority http://iwww.ed.gov/tlexibility/g2k_waivers/partdd.htmi

What requirements govern waiver requests under the charter schools provisions?

For waivers to be considered by the Secretary, a charter schools application must contain: (1) a request
and justification for waivers of any Federal statutory or regulatory provisions that the applicant believes
would facilitate the successful operation of the charter school; and (2) a description of any State or local
rules, generally applicable to public schools, that will be waived for, or otherwise not apply to, the
school. The requested watver also must promote the purposes of the ESEA charter schools provisions.

What notice requirements govern requests for waivers under the charter schools
‘waiver authority?

Although the charter schools provisions do not expressly require an SEA or other eligible applicant to
provide the public with notice and an opportunity to comment on waiver requests, the Secretary
encourages applicants to do so.

What is the duration of a waiver under the charter schools waiver authority?

Waivers will initially be granted for up to three years. The Secretary may extend this period if he
determines that the waivers have enabled the charter schools to achieve their objectives and if
continuation is in the public interest. On the other hand, the Secretary may terminate any waivers if he
determines that the results obtained are no longer adequate to justify continuation or if the waivers are
no longer needed to achieve their original purposes.

e

Foot Notes:

1. See ESEA Section 10304(e).

- -

[_Title I Desegregation Waiver Authority ] _[_Review of Waiver Requests ]

Last Updated -- August 12, 1997, (dob)
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U.S. Department of Education/Oftic...d Education. Last Update: 09/23/97 http://www.ed.gov/oftices/OCR/ocrttl6.html

Title VI of the Civil Rights Act of 1964 provides that no person in the United States shall, on the
grounds of race, color, or national origin, be excluded from participation in, be denied the benefits of, or
be otherwise subjected to discrimination under any program or activity receiving Federal financial
assistance from the Department of Education.

Under the regulations implementing Title VI (34 C.F.R. Part 100), specific discriminatory actions
prohibited under Title VI in federally funded programs or activities include:

« denying an individual any service, financial aid, or other benefit provided under the program,;

« providing any service, financial aid, or other benefit to an individual which is different, or is
provided in a different manner, form that provided to others in the program;

« subjecting an individual to segregation or separate treatment in any matter related to his receipt of
any service, financial aid, or other benefit under the program;

« restricting an individual in any way in the enjoyment of any advantage or privilege enjoyed by
others receiving any service, financial aid, or other benefit under the program;

o treating an individual differently from others in determining whether he satisfies any admission,
enrollment, quota, eligibility, membership or other requirement or condition which inidviduals

must meet in order to be provided with any service, financial aid, or other benefit under the
program, )

o denying an individual an opportunity to participate in'the program through the provision of
services or otherwise afford him an opportunity to do so wlnch 1s different from that afforded
others under the program; and

« denying a person the opportunity to partlclpate as a member of a planning or advisory body which
is an integral part of the program.

Title VI also has been interpreted to require that school districts receiving federal financial assistance
must provide alternative language services for limited English proficient students enrolled in the district
to enable them to participate effectively in the regular instructional program.

At the elementary and secondary level, potential Title VI issues include:

« Inappropriate use of assessment instruments for placement of minority students in classes and
programs, '

« failure to identify and provide alternative language services to students who are limited English
proficient;

« disproportionate overrepresentation of minority students in special education classes or programs;
« underinclusion of minority students in gifted and talented education programs;
« ability grouping or tracking that results in racially segregated classes;

« racial harassment of students, and;
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