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FROM'  : General Counsel o
. Acting  Assistant Secretary-
for Civil Rights =

SUBTECT : Civil Rights Enforcement betwsen the General
, . Counsel and Aszsistent Secrstmry for Civil
Pights - INFORMATION MSMORANDUN |

PURDOSE - |

This memorendym describes the working relaticnships of the

Assistant Secretary for Civil Rights [ASCR), and the Gerneral

Counsel (GC), in the area of civil rights anforcement. The

GC-and ASCR yesponeibilities tet fozth below are subject to

the Secretag'; oversight authority under sections 201, 202{g),
— and 412 of the Department of Fducation Organization Act.

DISCUSSION |

FPursuant to Section 203 of the Department of Educaticn Organi-
zation Act (DEOA), the Secretary bas delegated to the ASCR “z211
povers necessary to effectvate [the civil rights statutes] in-
cluding, but not limited to, the conduct of investigations, the
conduct of negotiations to secure voluatary ccmpliance, the de-
. termination that such veluntary complianca eannot be secured,
the evaluaticn and acceptance or rejectien of corrective action
lans, and the conduct of snforcement activities.®l/ (The May
¢ 1980 delegation memorandum is attached at Tab A. A list of
the specific duties for vhich. the ASCR has primary responsibili=
ty ic sttached at Tesb Bl. . L . Ce '

The ASCR, in performing the fnnctions delegated to her, will
zegularly raport to the Secretary. A precise description of
vhat civil pights enfercement issuas ought properly to be re-
ported is elusive. .Even the stage of the enforcement process
-when these issues might £irst. arise cannot be identified with
.certainty. Generzlly speaking, the test for inelusion in the -
report to the Secretary would relate to the novelty eor sensiti-
vity of the matter involved.” Where the ASCR proposes to adopt

-

1/ In additien to these tunct.i.ons‘. 34 CFR 101.23 «ﬁaku the
~ Assistant Secretary the party to emfercament proceedings.
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2 nev apbroach to the enforcement of the law (as by sdvanc-

“dng u'new legal theory) or to apply the lav to 2 new prob-

dem (current examples age minimum cempetency testing and
psychotherapy) , a zeport will be made in advance to the
Sccretary. Similarly, “routine” matters will be reported in
advance if they could significantly affect the department's
relationship with Congress, other executive agencies, or
nonfederal institutions and organizations. . A
The General Connsel's role, as provided in Sectipn 211, DEOA,
is to provide legal assistence to the Secretary. The

‘0ffice of General Ceungel would not serve es the legal arm of
the Office for Civil Rights a2nd would net be a party to any .

adainistrative prescedings that the Office for Civil Rights
initiates. The General Counsel, net being a party to sny =ad-
ministrative proceedings that the ASCR initiates, will be in’
a better position to provide legal assistance to the Secretary
in the exercise of her posthearing functions. '

Regulaticns and other policy stnt;:ments (-14 'general.' ap;ueaf

~ bility relating to civil rights would be reviewed by the
‘General Counsel prior to submission to the Secretary’ on the
- same basis as similar documents relating to other -departmental

.- litigationm.

functions. The Generasl Counsel will advise the Secretary as to
the legal cufficiency of regulations and policy statements ané
as to their effeet on the programs and policies of the depart-
ment. As with other documents setting forth the department's
policy, tha General Counsel will perform a mediating functien .
where disputes concerning the document arise, and thereby help
o reduce the number, and nagrow the scope, of issues requix-
ing Secretarial resslution, ¢ ; ‘

Of particular importance is the relationship of the Assistant
Secretary, the General Counsel and the Department of Justice
(D03} 3in civil rights litigation. There are three Erimazy
ways in which the department works with DOJ on civil rights
casess referrale of caces to DOJY for the £iling of s¥civil
suits, participation with DOJ as amicus cuciae in civil rights
cases in which the department is hot a party, and defensive

. .

. Primary regponsibility for representing the dépustmunt posi=

tien.in al) litigation and for coordination of all litigation
invelving the department will be exercised by the General

Counsel. The centralization’ of the department's Legal Affairs

in the Office of General Counsel will complement the General
Counsel's mediating function with respect ¢o intradepartmental
disputes over policy. There iE often a neod to ensure that

2/ Attached at Tab C is the General Counsel's plan for
creating a division in OGC te handle civil rights matters.,
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positicns taken in litigation are consistent with overall
department policy: because the General Ceunsel iz without
direct program responsibility and is the Chief Legal Offi-
cer of the department, we believe that ghe is particularly
~ well-placed to provide litigation coordination. '

In all eivil tights litigation, determination of the depart-
ment’s position will be made in close consultation with the
ASCR. When the General Counsel and the ASCR disagree about
what the_department's position should be on a major civil
rights icsug, the dispute will be submitted to the Secretary
for resolutien. : ' . . ,

As & practical matter, the General Counsel will rcly toa -
great extent on the expertise and resources of the ASCR to ’
provide litigation supsort in connection with civil rights
statutes. In most cases, day-to-day contact baptween the -
departnent and DOJ will be handled by OCR staff attorneys,
with participation by OGC attorneys when designated by the
,General Counsel. The General Counsel {5 responsible for en-
suring that such litigatien suppert by OCR attorneys and stgif
- will be conpistent with the édepartment's position. The Gen~
&ral Counsel will also retain the autherity of £inal reviev
£ briefc and other cocuments filed by DOJY in eivil rights
caseg in which the Depariment 4s = party or that ctherwise
affcct departmental interest. . e

B Subjeet to the general aivfsion of :espansihiiities desaribed
above, the three categeries of civil rights litigation in the
. courts will be handled as follows: -

Referral of cases tn DOJ: Referral {6 initi-
-+ ‘ated by the reccnmendation of the ASCR to
~ the Becretary. The General Counsel will re-
vievw the recomsendation prior to submission
- to the Secretary. When the ASCR and the GC
 are unable to agree that a case should be re-
 fexzred, the Secretary will resolve. the dis- .
agreenent. Once a case has been referred, day-.
. to=dmy staff sugpcrt to the Justice Department
_genexally will be provided by OCR attorneys
and staff. OCR staff support will be consis~ .
tent with the department's position and poli- -~
ciece nﬁd subject to the review of the General
Counsal. ; : ' ‘

Amicus curiase briefs: Determinaticn of the
_goverpment 't participation as amicus curiae
and the €iling of briefs is the responsibility
of the Justice Department. The ASCR will re-
commend to the Secrectary that the Justice Deg-
partment be asked to file an amicus curiae

B
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brief. Buch recaomendations wil) include
8 brief statement of the proposed position
‘of the government in the case. The ASCR's
recommendations will be reviewed by the
General Counsel priox to submission to the
Secretary. The Secretary will resolve any
- disagreements between the ASCR and the GC
.over vhether a reguest will be made to the
Justice Department and over or issues
. conecerning the recommended positieon. If
-~ the Secretary aprroves participstion and
Justice agrees to file b brief, staff sup-
port in dArafting the brief generally will
be provided by OCR, subject to the depart-
ment's position and the review of the Gen-
exel Coumscl. The Generzl Counsel will re-
view the brief DOJ proposes to £ile and
will provide departmental concurrence on
the brief. . :

Defensive Litigation: In eivil rights cases

£i{Jed against %‘.’g department and its offi- -

certs, the General Counsel will coordinate

the defense with the Justice department. snd

in consultatinon with the ASCR. As a practi-~

¢al matter, the General Counsel ganerally

will rely on the expertise and rescurces of

== ¢+ OCR to previde staff spupport to the Justice

Department. . o S
In al) three categories of cases, the General Counsgel has
primary authority for coordinatiecn of the department's parti-
cipation. -In most cases, this will invelve the General Coun-
e2l in the determination of the department's position, review
of the briefs and other major documents to be filed with the
court, and on determinations to settle a case. In those
cases that the General Counsel deems to be of perticular
importance to the Department, the General Counsel may take
& more active role, including the organization and supervi-
sion of a team of OGC and OCR sttorneys to provide the stalf
support. Both the General Counsel and the ASCR agree that
tho needs of ED and the Justice Department would be ill=-gerved -
by having the General Counssl review in:.detail all litigation
staff work by OCR and all OCR staff contacts with the Justice
Deapartment, R o .

With regard to other day-to-day relationships bstween the.
Office for Civil Rights and.the Qffice of the General Counsel,
each office will designate acmecne at a high level to serve
88 a eontinuing liaison between the two in order to facili~
tate conmunication, ecordinatien, snd cooperation. 1In addi=-

- tion to this mechanism, the two principals will meet fre~
quently to review significant issues. ~
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3 Attachments:

Tab A:

- Tab R:
Tab .Cz

May 4, 1980 Hemazanaum to the A‘cti.n

Assistant Gaezetuy for Civil Rights |
P:ima:y aespans;hiuties of the ASCR

. General Cennsal 8 plan £or OGC Clvil m.ghts '

matte:s .
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The Assistant Secretary for . ‘
. Civil Rights (Acting) -
" FROM. The Secretary |

SUBJECT = Prinary/Detesations of Authority /-

Atteched is a dozument which delepates to you the authority to conduct
the enforcement Tunciions for which the CfVice for Livil Rights 95
responsible. The effective dete of these delegations §s the date the
Departz=ent of Eduzation §5 established.-. By.that deta, you should either
provide for the exercise of these euthorities by ‘the wembers of your
office, or be prepared to exerzise them yourself. This document must
+ be read in conjunction with section 203 of the Department of Education

- Qrganization Act.

This delegation document continues certain adainistrative prectices
followed 3n the past. For exampie, 1 have retajned the authority to
pronulgate regulztions and the authority to appoint members of advisory
councils (where the appointing authority is vested in me by law). In
- *~ general, I have delegated to the Assistant Secretary for Management the
. .Buthorizy to award coentracts and giscreticnary grants. However, this -
. document delegates to you the authority to enter into contracts and other
- Brrangements under section 203(c) of the Departhent of Education
Organization Act. Similarly, I have retained the general authority to
.submit reports to Congress or the Proesident. However, this document -
- delegates to you the authority to submit such reports under section 203(b)
- «~of the Departmant of Education Organizatfon Act. If I conclude in the .
future that certain other avthorities should be delegated to you, I will

70 -

-
3 »»

do $o in a supplementary document.

These delegation documents must be resd and understood in the context
- of the legal requirements of the Department of Education Organization. .
Act. If you-have any questions regerding the mesning or scope of these .
- @elegetions, contact the Office of the General Counsel or the Office
- of Evaluation .(furmeﬂy'ﬂanu‘sement end.Analysis Systems Division).
\ | (

fHufsfedler
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A dlvision headed by an assistant genaral counsel has |
been created in OGC that brings together both program assigt-
ance and -enforcement issues in the area of race, sex, and .
national origin dipcriminatien. Another division focuses on

- issues invelving the handicapped. ‘The objective would be to

- focus on issues of cguil‘eaueatienal epportunity in their

- totality. This would permit a review and anzlysis of S

) . @ full zange of strategies in, for example, ensuring that

school districts provide full access to an appropriate educa-

tion for the handicapped. o - .
Through our respensibilities to coordinate the regulations

' process we will seck to ensure consistency among OCR and-

. . OSERS, OCR and OBEMIA, and OCR and OESE.

This Qivision would,; of course, continue to provide the kinds

of legal assistance provided by the Egual Educatien Oppertunity

Branch of the Educatien Division, EW-0GC to the vericus program

aesisgtant secretaries who are concerned with programs of assis-~ .
“tance in the area of equal educational epportunity (e.g., Title
~¥VIX of ESEA [bilingual progranms), WEEA, ESAA).
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