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Aotinl·Ja.1stant Se=r.~· 
foZ' Civil RightG ' 

" 
SUI:ECf : 	 Civil I1lbtll~arcement b.tween the Genezal 

Counse1 illeS AlI!.8tlJ'lt secntair fOZ' CIvil' 
PJ.ghta - %RFOI.-u.'1'ION 1GH0000llt1K. 

P.tJRPOS'E ' ' 

I'h1. mUlO%'ena= 4••c:£b.8 the trorting -:relatic:nships' of the 
AssistantSec:eta:y fc~ Civil Ri;h~. ClSeR) , and the Ge~e~.l 
eounsel. (GC), in the a:eaof oiyj,l :rights .n.iorceJftut. '!'be 
GC·ana ASCI ~.spansibil1~1el letforth~lov at. sUbject to 
the Secretary'. ove=sight autho:ity una.Z' .ections 201, 202(9),

-..4 412 of the Depa:tment of Iducation OrganizatJ.oll Act. . 

DISCDSS%ON 

JlUZ'.uant to Section" 203 of' the DepaRzaent o! 14\lcaUOD Organi­
z.U01\ AC1= (DEOA), the "echt.uy lsa54-elevat.' t.o the ASCit 111.11 
,OWers nec••,azy to effectuate (the civil ~ltbt. .tatutesl !~-
01\1.41n;, but lIot limiteCl to,. the ooMQClt of Investigations, the 
cOD4uct: of aegot.1aUoJl. to sec1U'e vo1=1:.I%Y cCllpltance, tJUlt Ga­

• 	te=mSDatLoft that 5uch .o1UBta~ compliance CanDot ~e lecured,
the eY.l~ation an! .ece~o. or zejeetloft of corrective .ceign
pbns, aft! the Ccm4UR of u.fo~cUldt actiV'£ti•••~!I ('1he Kay . 
4, 1110 delegati=. ...OZ'an4D ,. attac:heil at-lab A.· Altst. of 
the ..pacific aut-i.ea for vhich. the ASClllta. ~imur Z'lspansibili ­
ty i.. attacbec1 at. 'ab 8' "0 . •..: 

'-'he Ala, 1ft paz-feDin; t:b~ factions "ellgatla to he", will 
~~ul.~lr ~.port to ~e Sl~.tazy. A pZ'eci•• 4es~1ptlon of 
what. civ1l I'i,ilts _fcc.ent. .t8.U•• ought ,l'apel'ly to J"a re­
'D~taa is elusL.,.a•.•ven the ataseof the eftIorce~eftt process
-when the•• ,i8S\\es·.S.,ht. U,Z'st.u1.e CBMDt be ldenU~t.a witb 
· ce:'taiftt:r" Ge:aer~l:t .,..k1ng. t:.J\e 1:e.~ fo~ baluslon in the ' 
~port to the SecZ'etar.r would relate to the ~avelty e~' ••fts1ti ­
v.s.~ of the IIlA'tt.er :i.ft\-ol,,..a,,· . Whel'. <the AScapzooposes to adopt 
. 	 ­
!I %n .44J.~lClft to the.e funct~Olls, 34 era 101.23 ·aat•• the 

• Aa5i'tafttSec~.~ar.r the paz~y to .Df~c~nt.procee4i~gs • 
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• Dev approach to 'tbe .ftfa~r:emen't of! ~e 1a" (u· by a4"anc" ; 
I 
i 

£n9 S·Dew le;alt:heozyJ ,01' t.o apply the law to • new 1'1'01:»­
lem (=urZ'en~ .~.mpl.& a~e m1niaum compet~ testing an4 
ps,chot.hezIlPY), • Z'eport will be lIIaCIe in a4vaftce to the . 
Iccr:etary. Sim11ar1l". -=ut,1n.- Dattel'S w111· ,~e Z'eport.ed 2.ft 
ac!!Vl.ftc, .tfther coull! .i,nlf£C&ftt~ affect: the 4.partment.·8 
nlatioftship with .Con,ra.s" otheZ' executf."••,en«:185. or 
ftCft!.car...l illlt.ltutians &Del' ol'9'uizat.iona. .; 

~h. General COW1Sel's 1'01e. as pzocw:1c!ea in SectlR~ 211, DEOA,

is to pr~llae 1.~al.ssi5t&ftC. to the secretary.!! the 

Office of G.ner~l eoufts81waulC not serve .s tba le;al arm gf

the O!fice:for Civ1lRigbta anc1 wou14 not: 'be a paJ.'ty ~o any .. 

a4.o;alniDtrl.tivc p~o~G.4:!.l'l;s, that the Office foZ' c:L"Ll !tights 


, 	 initiat.es. fte GeneZ'al Counael, Dot ~• .i.I1; a pU't.y to any ac!­

III1n1strattve proceec!i.ftgs that the ASCI. initiates, "ill be in I 


.12ette~ pos:Lttgn 'to pl"ovJ.~e legal a••lstaDcR to,~e Sec~etary

in the exe~c1.e of be~ pOlthearlng funct~on•• 
. . ... 	 . 
Re;ul.t1~. afta other policy Itatements of ,Ineral .p~1!ca­


, b11ity ~~latln9 t~ civil rights waul! b. reviewed bf the . 

'General Counsel p=io: to s~I.10n to the Secretar,y'on the 

s~e basis as 11m11ar eocumants relattn, to othe:'depart=eftt~l

functians. ~b. Cenerel Counsel vill a4visethe Seerecary .as· to 

the legal sUfficiency of ~eeul.ticns ana policy .tate.ents an! 


-- as to· ~e12:' effect on the programs ana policies gf the 4ei:'art­
menta a.. with othel" documents sotting forth 'the department IS 

poltey', 'the 'enezoal Co\1Mel viii peJ:f=m a me~i.tift9' function . 

Where· disputes ~oDc8%D1n9 tbe doeument &Z'.ise. ~e 'tbeZ'eby ~elp 

t.o zel!uce then.\1nL'be:r" and' naft'OW the.cop.. of .a.ssues ~eCIU~X'­
1ft; Secr.t.ri.l.~••~lution. . 
. 
Of pa~tlculaJ: importance is t:hezrelat.lonsbip of 

' 
the Assistant 


Secre~ , ~he GeftllS'al Co1.1nsel aDe! tlte D.,al"t.ment of .1\astice 

(Do.Tl in c;i.vil right.. l1t.i,atiO'll. . ~b.%e U'et:hzee pr1maZl' ' 

W&l'5 In which the. depaZUleftt: "0.rk8 v1th J)~ Oft civil rights

ca.esl refe~a1. of casel ~o »~ t~ ~he fl1iQI of ~civil 

avita, p,rt.1c1patJ.Oft with J)o.T a. p.f.cus c'Clriap' in civil 1'1gbts 

cases 1ft vblch ~e aap&rbaeftt. t. DOt. a ,ill'1:J,· afteS B..fensiva 

litigation. 	 .. .. ,. 	 , • . .• 
.p~tmary ~espOfta'bili~y !OJ.' Z'e~eseDtlft,atbe dep~tm.n~ posi­

~iCft.in all l'~i,&ticn ana fo~ coor41natioD of all l'ci9a~lon 

iDvolvlng the dep.r~ehtv'11 be exerciaea br the General . 

COWlsel. he cent:zoalLaBt.ion· of the 4aputaent.' G :Legal Affaus 

in 'the Office of aeneral eOW\••l will cCDplement the Ceneral ' 

Coun.el's me41a~lng functiOn wl~ Z'••pect ~o intradepartmental

'isput.es ovel:' policy. !'here.i. often a aeeel to enSUI'e 'that. 
. 	 . ' 

!I Attaehea .tTa~ C is the Genecal ~~sel'. plan for 
cre~~1ng a dLvision in OGe to ban41.'civil %l;hts .atters. 

,. 
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positions taken In. liti,ation are cOftsiltentvtth overall 
4.pa~tment po11~1 hac.use the Gefte~al eoansel 1B without 
di~ect Program ~.pDftslbl11ty ADa Is the Chie' Legal Cffl ­
oar of the depaZ'tTftent., Ve believe that ilhe 'i.s ,artlcularlY
wall-placed to p:gvide l1t1,atlon ~ocr4iDattcn. ' 

. 
%n all civil ~i,hts litigation, dete~atlon Df the d.p.r~­
lIIent's p0l1Ucm vill be 'lDaae in aloa. consultation with t:he 
aSCR. ".hen the General eour.e:el an4 the ASCI Ai..agree ab~t 
wbatthe.aepartmlnt's position sbou1d b. Oft amalor civil 
~ishts issue, the dispute will be cDbm1tte4 to the Sacre~ary
foZ' resolut.ion.. . ' 	 ...', 

• 
As a pract:f.cal laatter,the General Counsel. will rely to a . 
great exten.t on the expeJ:t.i,,&- aDa reSO\arces of 'the MeR to 
p:'C>"IiC!e litisratlo:s s:u~pDrt. 1ft connect.ion tilth clv£l rights 
statutes. In most c&s•• , d~~o-dayccntact ~.twaen the . 
~opartment aft! ~og will be hanala4 by OCR staff a~torn.y&,
with p~t1cipatlcn b10GC attorne~IWh.n des1gnatea by ~~e , 

.GeJ'u!Z'al Counsel. ~he Gene2:'al Counsel lcz:espcmsibl.e ,fo% en­
surlnv that such l1tigaticn .uppo~ by OCR .tto~.,s ana s~a!f 
will be eonsiatent wi~h the ~epartmeDt'8 position•. The Ge~­
.~al CoUftsal will also retaih the authorl~l cf,fLnal review 
of brie:f£ e:aa,cther eocuments file! by 1)03 £n'ci\pil z:ight:s 
cae.. in which the Depar~ent is a party O~ that cthervise 
affcc1: department.al iltterest. . 	 ... ' 

-- Subject to the 9efte~al a1v!slon of ~espcnl1bi1ities aesc~i~8~ 
above, the three categcr£e. of c1v11 ~~vhts litigation 1n the, 
court~ will ~e haft41e4 as follow.; . 	 . 

aef.rral of cases ~c DO~; ••f.~.l isiniti ­'". ai.a 'by £fie ~.ccanmenaatroft of the MeR to 
~be Sec:Z'eta2:')'. ~he Ganual Counsel vill :re­
view therec~n4at1an priorto8Ubmisslcn 
to t.be. SeeretarJ. Wben the Alert anI! the GQ• 	 are ~~l. to agree that a case should be xe­

~.rr.4, the Secreta~Y'v'11 Z'esolva.Ch8 61&­

. ' agZ'eeftlaJ\t. CDce a case has been Z'efer.rea, aay-,
" t.o-4.. ate!f support. " ~a .Tustioe I)epartmeftt: 
.gen~.lll will ~e provide' by OCR .t~orneys 
and ataff. OCR ataff 'QPo:t. wl~l be consis­ .• 

". un~ w,:l.t.h the 4epanaant.·. poil~'on and polL.. 
ci.. ana aubj.et. ,"0 the ~evl.w of the General . 

" eoa.al. ; 

~!a~. curiae briefst Deter.mihatian of the 
goverftmeni'spar£lcipation .~ amicus Curiae 

. ana the f£ l1ftg of 1:Jzoiefl is the respollsiliiIit.y 
of ~be .Tustioe D,part:IDent.. The MeR will zoe...;.. cammen4 ~o th. SeerGt~y that tbe Justice De­
p~tm.nt be aste4 ~of11e an amicus ~:1.8 

" 

.
. 
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.. 
, " b~ief. Such r.~Gmmeft4atlon. will incl~d. 


, • brief st.atemenl: Of the proposed. position

-of the fJOVeZ'Ment. ill tbe ca.... I'be Mea'. 

~eccmmen4a~tons will 'e E.vi~ b,y the 
General Counsel pr1o~ to .~ission to the 
Sec.ret~. ~he secreta~ will resolve any
al.sagl'eem.ent.a between the asea and 'tbe GC 

..o.vet.' vhe~heJ:' .. l'eCJuest will..,. aaae to t.he 
.:rustice Depanaent an4 over ~Dr 1.au8a 

'. cancemillS ~. Z'eeommende4 posl~on. :Ef 
~h. ~.CI'8~ar.r aPFroves participation ana 
~ust~ce agrees to ftle a brief. staff sup­
port 1ft 'IIraftift9 the brief ,enerally will 
be provlClec1 by OCR, s\2bjeC't 'to the depart-'
••ntla position and ,the ~.view of the Cen­
0:'81 Cou~scl. '.i.'~~. Go:!eral Counse1 will re­
view the brief D03 proposes to f11e anil 
will p~ov14e departmental con~nenc:. Oft 
~e ~r1.f. . 

• 

¥ti:~'!;:1~!tiS:!a:~a;~:!~1~~iC:'o;:1=S' 
certs, 'the Gane:al Counselvll1 cOQraina~e 
the ~efen8. with the Justice 4epartment·an4
in ccnsul~a~lo~'wieh the ~CR. As. practi ­
cal matter, the General CO\msel gelle:ral1y
will ral, on the .~ertise efta :resources of 
OCR to prov£ae staff ,upPQrt~o .the 3ustice 
Deputment. 	 . . 

• 
1ft ali three cat.8g'oriee of cases ,~. General', Counsel has 
p~imar,y authority for co~atnation of tbe departm.ntt~. parti ­
c1pa~ion. -In ~.t cases, this will involve the Gen.~al Ccun­
..1 in ~h. aet.emiftation of ~be a.apaJ:t.lD.ent·. ,osition, .ev:i.ew 
of the ~riefs' ana ,other ea,or documents to be lilea with the 

... 	 court, anQ on aetem1lt.at.i.ons 'to aettle a cas.. 1l'l those 
c.se8 that the General ~O'Qns.l. c!eemst.o be of partl.cular
iJDpoz:tanc:e to 'the Deputmellt, 'the General Co\IMe1 m~ take 
a lID.e aef:J.ve role, bcl:ocl.iftc; tlte oqallleatlon ana. .n:aper:v1­
alon of • team of OGe aJS4 OCR a'ttol'ney. to provta. the .st.eff 
auppon.. Both the GeneZ'al CoUIIsel &Dc! the &sea agJ:'ee 1:hat , 
tile nee4s o! ED anI! the t1"U$tice DepU't:In8At vculd. be ill-.ex.vea 
~ baving the General Coun.,l review lD·a.tall all lit19atian 
.~aff wo:k by OCR aft! all OCR .ta!f cont.aeta vith t.be .1ultJ.ce 
Department.. 	 . 

With ~eg&%d ~o ether i!.r-to-4., relatlon.hips between t.he, 
Offlc& !o~ Civil R1,h~. and·the Of!1ae of ~e General Counsel,
each office ~lll a.signate someone at a hl,H level ~o .erve 
.a a continuing llai.on between the ~wo in o~ae: to £aoil!· 
tate cCll'lmunlcat:i.Dn, cl:lo~4:i.Jiaticn rand cooperatic:" In acScU.­
tiOft to this mechanism. the two principals will meet fZ'e­
~ontlr. to review significant issues. . , 

http:cCll'lmunlcat:i.Dn
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3 Attac:1unents& . , 

'lab A: Kay 4, 1,eo Memoranc!'WlI ~ 'the. Kc~1ng
Assistant S.c~etary fo~ Civil' a~9b~. 

2.'ah IIc »J!'illlal'Y Bcspons!b£l£tle. of 'the ASCK 
, . 

!fab C: . General C:ov,nsal's plaD for aGe: C~v11' ~,hts 
matt.~s ' ' . 
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OFFICE OF THE SttRETARY Of' EDUCA'nON 
...'EMORANDUM • . ... . 

• 

TO- = The Assistant Secreta,." for 
• Civi' Rights (Acting) • 


FROM.· . = nil! Secretllr1 


SUB~EtT: pri=arllDe'e52~i~n~ o~ ~uthDr1~~ ' • 

. AttBch~dis a dccum!nt which de'egates to lOU the .uthor1~ to conduct· • 

the tnfor'~":1£nt functions fOf'''ihich t~! C~.;:'ice far Civil !i&hts is .. .rlsp,~sib' I. The effective dete of Ihes! delesatiDns is the date the . 
. Dtpart.-:ent of tc!:::ation is es"tab'ished .... By~thl'·det:!, ..YOu shou1deither 

pt"Ovfde for the es:erciseof thes·. euthDri"ies by.·the me::bers of )'Dill'
Dffice. or be pre~ared to exercise the~ yourself. This dD~ument must 

• be read in ccnju~ctiDft ~th section 2D3 D~ the DepartmentDf Education 
Orsanizltion Act. ... . 

. . 
lhisdelegation ~ocu~ent continues certain administrative prictices
fo11owed in the' .p:st.· For examp1e. J have retained 'the authority to 
pr~ulgate regu1~tia"J and the authority to .p~o;nt members of advisory
councils (~here the lppoint'ns·.vthorfty is vested in me by law). In 

• -- genera1, I bave de1egated to the ASSistant Secretary fer Manl91m.nt the 
. • authority to, award ccntrat\ts and.pfscre'tfo.narJ' grants. Hawever. t~is . 

. dg:umlft't ae1eg8tes 'to .fDU the authority to enter into contracts and othe,.
• arrangements under secti~n 203(c) of the Department of Edutlt10n 

Orgln1zatiDnAet. Similarly. 'J have retained the general authority to 
.,ubmit reports to tangress or the PreSident. However. this dacfJmsnt . 

. d.lesates 'to you thi authority to submit such reports under section 2C3(br 
. ~of the De~artm.nt of [ducatiDn Or;anfzation Act. If J ccnc1ude in the . 

. future that certain otheriuthDI"it1es should be de1egated to IOU. 1 will 
do so in a lupplementarl dDr:Uftllnt. . . . 

These de1egation documlntsmust .1 read and understood in the contt~t . 
of the leva' requiremlnU' of the Depament of Education OJ"i.nfz~t;cn .. 
Act.. If.YOu -have Inl questions regerd;n; 'the I'Ilaning ar'scopi of these. 
de1egations. contact. the Office Df thr Gtnlril Couhs.l Dr the. Office . 

. • of EValuation .(former1.1 .......n.1semeftt _.,d.M.lysis S,atems D1Yision). 


I Attachment . . 


I .. -t. 
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• 	 1Jt~ AaCi&t&ftt foeIullr:t rer C1,·nn..,t,tr. wn41.' f\r:~~ tt.r. 1o'J !~.r.r:l 
ceal~&:~llltr lor c~rlr'r~ aut ~h~ tCll,;,ir.=1
\ 	 . 

o ICQr~!ft.; cfttcrr:~r.r.t FClfC;' tJ'r~;h t."·draft!i:, 
/" 	 0 0 o. 

~t •.::~ f«&."...cr:.t. tto rf''rL1l \.1,,:,.1 ,tA .fr:tcllnu.t!c"" of 

tcf=rt1 	r~·!!C::U!1!t.11 

- ..&,....._a",t.• • _-A... I • •• I. I'! "r:" "'h',.... .. .Wiiil,. ......,II••••' .........- .... L -._. •• .~..... ." 
 .. 
·C·.....c··.........·..'·.. e' .... •~ ~ r;'·· -J ,. "'JI'lo', 1""""·' ... ,
.. 	 ...... ...,........... _•••". •• .._.T.. til ''''II _... ..J, .... 


• 

. 
, ,0 COr.,JL"t!~ ~ti:.t:o~: '1 t1, r.c.r.Ct::"I l:·l.r,~ rcc:'r1::-tf; 

" ...'/ , 
0 

0 

. 

. 
0 1r.!t~":u.~ Ir:. ::ir.!ttr:lt:i\..~ • 

C-n-or:t"'''fti't.l: £u; ...~:I'L~tl 

o in cCP'.t.u:1t...t!c-:! V'.!t!~ tJ'W: Cc::.~rd CCI:.!ul. r",=.,-e.rdlrc 
, 	 ' ""., 
•to t.hc r.azGt.efl" t.c rC'Cir c.rr,=,r.: '0 tJ.~ [-.?;uc,"'C'nt eS" .i.:;rt1cr (fro.::)-. 	 .. 
.far c.":orcctc.r.tc:C' tf' r.UtJr:1FtttC', ,.!:I~ f:c:J, ~ I:I:":\iC'..,:: m.!~; !-.I 

,0 ':-ecJcir.; lIt'.eUtOr ~ tettl :.I.'l:C\.~ c~ r.c:w t:lr.,-J ir:!'ttu,:o.= 

rCD'~1n.J Gf.f!'!n!:'SE4t!'J'c 0, :-:..:: !:r rl', ~~I!. 
. . 

o liu.~r!r, C'1.r.C':: jn ,~..,i::-Jftr,.r.!'c .h.;~ri:.;:,. " 

-	 , " 

lr':::c;t"rc.~...r.t cl tht:~:J:"t.:u~, fC'::r~"I:r.:~·· J" rf:c:'.. ·..c!"..~z.UI":~. I~c:\.:t'!·ilc r .. t~':I f,:'l"""r:-l!.l 
C:1.:'1~tl 	 'Pt.'j ,rc:-"'!::" lc.~\::l ':.;:~r- te '"c.~.!.: !"".•rt\'l'T\ \.Jat. ri':-:~:t It:. ~i'~ ':'::'I':t.r.r 
rC':,r."(',:,;:~ fcc rc,'((·rrr..1 I.e.. i~"·. 

• 
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A 41vtsion bea4.4 ~y an aSliltant geD~al DoDftsel hal 

.eeft crea~.d 1ft OQe tha' b~!ftfS together ~otb ~ggram assist­
&Dae aftCl-enfo:c:ement iss"•• in 'the a:rea of Z'ace, sex, and ' 
Dational origln 4iacl'fmlnat1on. Anothe~ 41viaion focuses on 
issues involving th. handicappeD. -!be obj.~tiye voula be to 
focus on iSBue.'of era1'eC1\lCat.ional oppor:'t1:Lftlty in thai%' 
total!~y. !his waul p.r..i~ a~ev'ew and aft.lysis 0: 
• f~11 ~ange of strategie. in, fo~ example, en~in; tbat 
Ichool di.t~1ct8 provide fu~l aCCBSS to an appr~.rlate eduea­• tion£oZ'thebL,4Lcappe4. ' . ' . '- . 

' 

~hro~gb auzr:8lpcnsibiliti.. to coor4tDate the regulations 
process ve will seat to eft5UI'e ccnslstenc.1 smgng oca .na , 
eSE!tS, oea ana OBE!4LA, and oel. an&! axSE.. 

!his divis10n woula., of CO\lI'I.,' contillue to pro'ltc!. the ld.nas 
of legal assis~anc. prov£4ec! by the z;ual Zducaticn Opportunity'
Branch of the Educ~tion »ivis!on,~W-QCC to thev~rlcua prcgram
ass1.tant aec.retaries who are conc.~ned with programs cf &5s15­

, tance in 'the area of e~al .aucationa1 cpportunit.y (e.g., !1'i.tla 
-··v:rx of Ji:S2A [bS.:U.ngua1 p~ci:r:ams' ,'WEA, ESAA)., . 

• 
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