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Andrea, Cliff:

Attached are: (1) committee report containing Rep. Scott’s views and CRS memo; and
(2) EEOC memo and Education comments. : »

Paul
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LITERACY INVOLVES FAMILIES TOGETHER ACT

FEBRUAEY 29, 2000. «««—Comm:tted to the Committee of the Whole Houae ontle State
S ofﬂermunandordmdtobepnnwd

Mr. GOODLING, from the Committee on Education and t]}e
Workforce, submitted the following

-
i S&gpart 1n;cd
REPORT ¥ 1ene of vustic

together with | AN 2 4 9000
ADDITIONAL AND DISSENTING VIEWS

[To accompany H.R. 3222]
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MInciuding cost ‘estimate of the Congressional Budget Office] -

The Committee on Education and the Workforce, to wh) m was
referred the bill (H.R. 3222) to amend the Elementary a1d Sec-
ondary Education Act of 1965 to improve literacy througt family
literacy projects, having considered the same, report fi vorably
thereon with amendments and recommend tb.at the bill as amend—
ed do pass.

. The amendments are as follows:

Strike out all after the enacting clause and insert in 11e1 thereof
the following:

‘SECTION 1. SHORT TITLE. '
“This Act may be ﬁted 8s the “La’ceracy Involves Families Together Act™.

TITLE I——-FAM]LY LITERACY

' BEC. 101. AUTHORIZATION OF APPROFRIATIONS. ’
Section 1002(b) of the Elementaxy and Secondary Education Act o 1965 (20
1U.5.C. 6302(b)) is amen

()} scrikm% “$118 000 000 for fiscal year 1995” and inserting “$' 00,000,000
fax ﬁsc{\l year 2001”; and v

(2) by striking “four” gnd inserting “three”.
SEC. 102 IMPROVING HASIC PROGRAMS OPERATED BY LOCAL EDUCATIONAL AG! NCIES.

Section 1111(c) of the Elementary and Secondary Education Act ¢ 1965 (265
"U1.8.C. 6311(c)) is mxen ed

18-006
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‘ is to.coordinate existing federal, state and local pro 3 to ins
Start, * ~ crease the number of family literacy programs within 1 state.-
s on ( While a total of $20 million has been appropriated for this jurpose,

, * not all states wishing to receive such grants have done so.” The
rs to b Committee believes it is important that all states seeking t¢ receive
Said : A a grant to coordinate family literacy services should have a:1 oppor-
f two o tunity to do so. H.R. 8222 would require the Secretary to use $1
ate's million of appropriated funds for coordination grants in a1y year
thood ~ states apply and qualify to receive grants under this sectior of the
“they ' law. In any year that a state does not apply and qualify t¢ receive
o the L a grant, the Secretary would not have to reserve funds for t 1is pur-
. this < ose., The Committee bill only permits states to receive or e grant

: for purposes of developing a statewide family literacy initiat ve.

) 1};‘1&? | Participations by religious organizations - = - '
or its o H.R. 3222 amends the definitions of eligible organization ind eli-

, . gible entity to clarify that religious erganizations are eligit le serv-
ee to * ice providers under théd ording to ;he De- Ve
Start : partment of Education, such orpanis 5 are already pioviding
1ality © services under this Act. However, the Committee thought it was
aned - important to amend current definitions to clarify that su:h pro-

' viders may not be barred from providing services in the fut ire, be-
dded ; cause of their religious nature. _ '
SEE— : ~ _During Committee consideration of H.R. 3222, Rep. Mark Souder
«ctors { (R-IN) offered an amendment instituting “charitable ch(ice”—a
at in L concept designed to ensure that all levels of government g ve con-
t im- sideration to religious organizations, on the same basis a3 other
i nongovernmental organizations, in carrying out the Even St urt pro-
1 ele- gram, and that such consideration be consistent with the Es ablish-
these ment Clause of the Constitution. v 4 :
rams ‘ ' _ It is important to note, however, that under Even Start th: grant
: " recipient at the local level iz a partnership, not an individi al reli-
Start gious organization or other nonprofit organization. By law t} e part-—
i lan- ' nership must consist of a local educational agency end a n«nprofit
ithin ‘ community-based organization, a public agency other than a local
istra- e educational agency, an institution of higher education, or s public
ining or private nonprofit organization (such as a religious organ zation)
other than a local educational agency. The language of ch: ritable
choice ghould be read in the context of a religious organizs.ion as
fam- a partnership member, ‘ -
: -In addition to providing that religious organizations be :onsid-
fam- ' ered on the same bhasis as other nongovernmental organi: ations,
ge in ‘ the amendment states that réligious organizations may not be dis-
ns to criminated against on the basis of their religious charact(r, The
es to ' - amendment would: (1) clarify that a religious organizaticn that
rams v  provides assistance retains its religious character and contr)] over
we a A the definition, development, practice and expression of its r¢ ligious
imily beliefs; (2) clarify that neither the federal, state or local | overn-
{s in ments may require the religious organization to alter its {>rm of
overnance or remove religious art, icons, seripture or other sym- -
ols in order to be eligible for assistance; (3) clarify that re ligious
o .. organizations are exempt from employment nondiscriminat on re- /
velop " . quirements of Title VII of the Civil Rights Act as is true un: er the
Jects ! current Title VII civil rights law; (4) clarify that ne goveioment
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funds may be used for sectarian worship, instruction or prose! ytiza-
tion; (5) clarify that a religious organization may not serve : s the
fiscal agent for the partnership; and (6) protect beneficiaries f the
Even Start program from discrimination on the basis of relig ion, a

- religious belief, or refusal actively to participate in a religious prac-

tice. . S : , » ~ : :

The charitable choice language is substantially similar t lan-.
guage that is already a part of current law in the Community Serv-
ices Block Grant (P.L. 105—-28b), the welfare reform law (P.L. 104~
193), the House-passed version of the Fathers Count Act of 1999

(H.R. 3073), and the House-passed version of the Juvenile J ustice

" legislation (HL.R. 1501). Each of these two laws as well as fae fa-

therhood bill passed the House with broad bipartisan suppoit. Ad-
ditionally, with respect to the Juvenile Justice bill, on Juwe 17,
1999, the House passed a specific charitable choice amendms nt of-
fered by Rep. Souder by a vote of 346-83. Furthermare, in prior
years we enacted child care legislation whereby the federal g vern-
ment funds child care services, in many cases, through yrivate
faith-based organizations. Pell grants, too, are funded by th: gaov-
ernment and may be used by students who attend private ¢ wurch-
supported colleges. In short, Congress is clearly on record as sup-
porting more choices across the board that involve religiously -affili-
ated entities. The language of the Souder amendment e tends
charitable choice to the family literacy arena.

The executive branch is alsec an advocate for charitable « hoice.
The Cliriton Administration has been a strong advocate for allow-

 ing religious organizations to compete with traditional nca-reli-

gious organizations in providing social and other services .0 the
needy. In fact, on May 24, 1999 during a speech in Atlanta, Geor-
gia, Vice President Gore said, ' : :

I have geen the transformative power of faith-based & F-
proaches through the national coalition I have led to help
people move from welfare to work—the Coalition to Sus-
tain Success * * * | helieve government should play a
greater role in sustaining this quiet transformation—not

- by dictéating eolutions from above, but by supporting the  {-
fective new policies that are rising up from below. And I
helieve the lesson for our nation is clear: in those speci ic
instances where this approach can help us meet crushi ig
social challenges that are otherwise impossible to meet -
such as drug addiction and gang viclence—we should «x-
plore carefully-tailored partnerships with our faith comm u-
nity, so we can use the approaches that are working be it.

Similarly, President Clinton has stated “Common sense sa; s that

 faith and faith-based o;-glng_izations from all religious backg ounds
e

can play an important in helping children to reach their fullest

 potential * * *”

The Committee notes that under the Souder amendment 1 0 reli-
gious organization is required to participate in Even Start. 1 ather,
under the amendment, the government may not discri ninate
against religious organizations that seek to participate in th: local
partnership and may not require those religious organizat ons to
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A Becond-degree amendment to the Souder amendmént v 'as of-
fered by Rep. Dale Kildee (D-MI) and was accepted by a voic » vote.
i fiven Start v.ay.b

e
lment clarifii s that

The amendment stated t

provided by a voucher of certificate

in current law and under the bill, there is no author | |
Even Start services to be offered through a voucher or cer ificate

program. ‘ .

- Another amendment that was adopted during mark-up | rohib-
ited an eligible entity from subjecting a participant in ar Even
Start program end during the conduct of such program to se: tarian
ization. This amendment 1ras of-

fered by Rep. Bobby Scott (D-VA). The Souder amendment ¢ lready

prohibited Even Start funds from bei
tion or proselytization. The Scott amen
to include a prohibition in the program regardless of the f inding
- gource. While the languapge provides a safeguard, First Amer dment
Jjurisprudence in any event would likely prohibit gsuch activi ies as
a part of an Even Start program. , _

~A_gecond amendment of Rep.-Scott-was_accepted which. states
that receipt of financial asgsistance under Even Start constity Les re-

worship or instruction or prose

ceipt of tederal financial assistance. The Committee vieirs the

amendment as nothing more than restating current law ani| w.
is patently obvious. Regardless of whether the entity is a school :
district or a nonprofit organization, if you receive federal money | 14
under Even Start, it is considered federal financial assista ice, T Vi, (
no way, however, does the Committee view the Scott language as
otherwise extending any new rights or extending civil rights jrotec-

tions beyond current law.
Finally, some argue th

sion litigating this matter.

Focusing on areas in greatest need
The Even Start law focuses fun

their religious character in order 1o par- pord

_ This amend

used for worship, i istruc-
ent goes one step { urther

at continuing to include charitable choice
+ in federal programs will lead to endless litigation. However, chari-
table choice has been in the welfare law for a little over thre:: years
and has not produced endless litigation over the separa ion o
church and state. In fact, the Committee is informed that : 10 fed-
eral district court or appellate court has published any cow t deci-

ding on local projects tha serve
areas with a high percentage or large number of children an:| f:
lies in need of services. Indicatars of need include high le7els of
poverty, illiteracy, unemployment, or Limited-English profiency. -
Having a high percentage of children who live in a school : ttend-
ance area eligible to receive services under Title I would be a nother
indicator of need. Co
" The Committee believes there are other indicators of need that
states can use when reviewing applications for funding. For exam-
ple, there are areas where a large numb
government assistance. In many instances, their prim
employment or higher paying jobs is a poor education.
the Committee believes that states sho
er or not applicants are serving a large number of parents w ho are
being physically abused by a spouse or other person with whom

er of parents are re eiving
bai rier to

ac dition, -
d take into account vheth-




ADDITIONAL VIEWS

T continue to have grave concerns about the constitution:1 and
' lp{olicy implications of the “charitable choice” provision adced to

. H.R. 3222, the “Literacy Involves Families together Act”, >y an

amendment offered by Representative Mark Souder. The a nend-
ment offered by Rep. Souder end adopted by the Committee seeks
to provide that religious organizations may retain their exer iption
from the prohibition against religious discrimination in title VII of
the 1964 Civil Rights Act, regardless of the receipt of federal unds,
and therefore are permitted to discriminate with thase funds in the
basis of religion.

The idea that religious bigotry may take place with federal funds

is not speculative. During several debates on this issue aid re-
affirmed during the consideration in committee) it has been estab-

lished that a religious organization using federal funds unde: char-

itable choice could fire or refuse to hire a perfectly qualificd em-
ployee because of that person’s religion. (¥ * * [A] Jewish « rgani-
‘zation can fire a Protestant if they choose,” 145 CONG. REG.
-H4687 (daily ed. June 22, 1999)). Unfortunately, the Com mittee
failed to adopt my amendment which would have ensured t} at the

exemption under Title VII should not apply to any employm: nt po- |

sition funded by an Even Start grant.
The current exemption provided under Title: 'VII is a _eccmmon

wmmmu@{vg&ﬁg@%g@mmmmm
based on religion when, for example, a_Catholic church lires a

priest. They can, of course, require that reguire that the job appli-
cant be Catholic. This exemption wae intended to apply to tae use
of private funds for the religious organization and it was pe rer ex-

ected to be applied to the use of federal funds. It is an in rorrect
assertion that tEe extension of the Title VII exemption is con sistent

with current law. I specifically disagree with the Committi e that
“[tThe amendment would: * * * (3) clarify that religious orj aniza-
tions are exempt from employment nondiscrimination requir :ments
of Title VII of the Civil Rights Act as is true under the :urrent
Title VII civil rights law.” In fact, the Su;lareme Court has ne rer ad-
dressed the issue with respect to the Tit

gious organizations in which public funds were involved. Past court

cases have only d&alt with the Title VII exemption for religisus or-__

Wl
{%/vad

e VII exemptions { r reli- -

' ganizations in which private funds were at stake. Furtherm« re, the
only court to consider this issue, a Federal District Court :n Mis-
sissippi, held (in an unpublished case) that the funds “cons lituted
direct financial support in the form of a substantial subsicy, and [wi?,
therefore, to allow the Salvation Army to discriminate on tke basis |4 0
of religion, ¥ * * would violate the Establishment Clause of the /
i‘{i}'st jAmendment,” Dodge v. Salvation Army, 1989 WL 538:7 (8.D. | dw‘ '“jz
iss. : .
| (44) B LA
' - ‘
WA e
S’vlo%ﬁ‘&~ Y
- (it
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| 'I‘ilere are broader implications for 'extendhag the Title VI ex-
emption than merely the hiring or firing of an individual or the

sole basis of that person’s religion. An excerpt from a Congress an
Research Service memorandum best illuminates the potential con-
sequences of including such a provision: “If a religious proviier's
faith mandates or ordains observance of precepts based on rae or
gender or sexual orientation. or marital status or behavior the

* * pravision allows the provider to discriminate againzt em >loy-
ees and potential employees on that basis.” While the Sup em
Court would, I hope, find racial discrimination constitution sus
pect even if it were to be motivated by a religious belief, it sg yuld,
nonetheless, cause concern that there are questions aboui the
interplay between charitable choice and other nondiscrimin ition
provisions. A ' .

It is a result of these very questions that made it necessa vyt o

or

offer an amendment to_make it gleagatb_atmmgeiMLE‘&_’%ﬁ
X gﬁant funds constituted receipt of federal financial assistance Fo

the purposes of establishing legislative history, my intent witt this

- amendment is that religious organizations operating .With.. al
finds ﬁﬁﬁfﬁbﬁﬁ.. antx—ﬁ"ismmmafwnl’ﬁv%s. 1 agree witl the
]

“Committée that this amendmen 3 tenid “civil right: pro-
tections beyond current law” but I would note that these law: can
be enforced if a religious organization is found to have violate:. any
anti-discrimination laws. One of the traditional enforcement 11ech-
anisms includes the withholding of federal funds from en:ities

" found in violation of federal law. This option would be availal le to

any agency in its oversight over religious organizations’ part cipa-
tion in the Even Start program. .

The second of my amendments that was adopted with moc ifica-
tions improves the likelihood that religious organizations oper ating
with Even Start funds would do so without being in violation « f the
Constitution. Without my amendment, the charitable choice jrovi-
sion Elrohibited only the public funds from being used for “sect wrian
"WOrs &, instruction, or prose ation”. This would not, of ct urse,
cover the privately paid employee or volunteer from engagiz in
such activity. The concern here is that you have vulnerable fa)ailies
with very young children who are seeking to improve their livzs by
attending a federally funded literacy program. In essence, they are
a captive audience. For purposes of establishing legislative hi itory,

. the amendment I offered which was accepted provided that a zrant

recipient could not subject a participant in an Even Start pr¢sram
to sectarian worship or instruction or proselytization, throug: any
means regardless of whether it is paid for with federal funds. pro-
vided through a volunteer, or in any other way. Again, my a1iend-
ment improves the charitable choice provision and increases the
pﬁ:uaii?ﬂity that it could be implemented consistent with the Con-
stitution. . ,

- 1t is important to note that charitable choice has not beea en-
acted without its controversies or without questions about it:. con-
stitutionality. When signing charitable choice into law as pari of S.
2206, the Community Services Block Grant reauthorization, ’resi-
dent Clinton included the following statement:

The Department of Justice advises, however, that tle
‘provision that allows religiously affiliated organizations 1o
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be providers under CSBG would be unconstitutional if aad

to the extent it were construed to permit governmen :al

funding of “pervasively sectarian” organizations, as tlat

term has been defined by the courts. Accordingly, I ¢ m-

strue the Act as forbidding the funding of pervasively s 2c--
tarian organjzations and as permitting Federal, State, ¢ ad

local governments involved' in disbursing CSBG funds to

take into account the structure and operations of a r li-
gious organization in determining whether such an orgz ni-

zation is pervasively sectarian. . o .-

- In various cases, the Supreme Court lists several criterii to be
used to determine if an institution is “pervasively sectarian™: (1) lo-
cation near a house of worship; (2) an abundance of religio' s sym-

bols on the premises; (8) religious discrimination in the—nstitu-
ion’s hi ctices; (4) the presence of religious activiti:s; and
6)) urposeful articulation of a religious mission.

p ‘

Yet, the legislative history of charitable choicg is very cl ar—its
purpose is to provide government funding to “pervasively se: tarian”
religious organizations. During the debate on an amenduo ent of-
- fered by Rep. Chet Edwards to H.R. 80783, “The Fathers Co 1t Act
of 1999”, proponents of charitable choice argued that to nit allow.
funding of pervasively sectarian organizations would “gut” he bill..
Unfortunately, Rep. Edwards’ amendment to prohibit feder 1 fund-
ing of “pervasively eectarian” organizations was defeated or. a vote
of 184 to 238. S ; o
- In a Congressional Research Service report entitled “Ch writable

Choice: Background and Selected Legal Issues” (RL30388) it con-
templates the difficulty of implementing all of the seemin fly con-
tradictory elements of charitable choice in a manner co isistent
with the Constitution. ' .

As noted above, one. of the issues that has been ra sed
about charitable choice measures is whether it is poss ble
to implement all of their provisions or whether some : ec-
essarily have to be ignored, i.e., whether the various pz vi-
sions of charitable choice are internally contradictory. 3ut
that issue of the administrative feasibility of implemen ing
charitable choice is, in fact, & question of its conslitu-
tionality. All of the charitable choice provisions enacte | or
approved to date reguire that they be implemented “‘on-
sisted with the Establishment Clause of the United St ites
Constitution.” But they also allow the religious orgar iza-
tions that receive grants or administer contracts under the
gertinent rograms to hire only adherents of their ywn

aith, to display religious symbols and scripture on the
premises where services are “provided. to practice and ex-
press their religious beliefs “independent” of any govm-
ment restrictions, and apparently, to invite the parlici-
pants in the publicly funded programs to take part in eli-
gious activities funded with the organizations’ own fuds.
Such organizations also need not, although they may, be
incorporated separately from a sponsoring religious en:ity.
Administratively, the question 1s whether the prog:ams
can be implemented in full compliance with all of tiese
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 provisions. But more fundamentsally, the question i3
whether it is “consistent with the Establishment Clause”
for the government to fund religious organizations wit
these characteristics. * * * That means for purposes of d -
rect public aid a religious organization’s secular function:
and activities must be able to be separated from its rel -
gious functions and activities, If they are separable, go -
ernment can directly subsidize those functions. However,
the entity is so permeated by a religious purpose and cha -
acter that its secular functions and religicus functions aie
“inextricably intertwined,” i.e., if the entity is “pervasive y
sectarian,” the Court has held the establishment clau:e i\
generally to forbid direct assistance.

The premise of charitable choice seems to suggest that rel gious
organizations participating in Even Start may operate withcat re-

-gard to providing a religiously neutral atmosphere. Their co: stitu-

tional requirement to provide services in a neutral enmviro iment
which is not “pervasively sectarian” is not lessened by the provi-
sions in charitable choice. It is unfortunate that the langu \ge in
charitable choice, specifically subsection (b), may lead som: reli-
gious organizations to operate in a manner that violates th : Con-
stitution and subject them to unwanted lawsuits.

Charitable choice presents a myriad of constitutional and policy
implications. Unfortunately, we have failed to fully inve tigate
these issues because it is not a serious attempt by its prop nents
to set appropriate, responsible policy for religious organiz ations’

participation in federally funded grant programs. Rather, it i i noth-
ing but political window dressing for those who have cont nually -

sought in this Congress and the previous one to intrude uron the
religious liberties and protections afforded by the First Amer dment
of our Counstitution. ‘ :

A copy of the Congressional Research Service Memorandu: n enti-
tled “Questions Concerning Possible Charitable Choice Ame: dment
to the Even Start Program,” is submitted for the record as jart of
my additional views. : , ' -

: RorerT C. “BoBBY” St OTT.

CONGRESSIONAL RESEARCH SERVICE,
LIBRARY OF CONGRESS,
Washington, DC, February 15, .1000.
. - MEMORANDUM
To: Honorable Robert C. Scott. Attention: Theresa Thompsor .

From: David M. Ackerman, Legislative Attorney, Americin Law ‘

Division.

Subject: Questions Concerning Possible Charitable Choice . \mend-

ment to the Even Start Program. .

' This is in response to your request for a brief analysis of t he pos-
sible legal implications of the employment discrimination p: ovision
of a charitable choice amendment that may be proposed to the
Even Start program and for information on the consti utional

w Y
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standards governing direct public assistance to religious o1 ganiza-
tions. This memorandum responds to these inquiries in orde ~
Employment discrimination ‘ ‘

The text of the charitsble choice amendment has not beex mede
‘available to us. Butf previous charitable choice proposals ! ave in-
cluded one or both of the following provisions regarding 'mploy-
ment discrimination: : ‘ , ' '

(1) TITLE VII EXEMPTION.—The exemption of a.religi)us
organization provided under section 702(a) of the Civil
Rights Act of 1964 (42 U.S.C. 2000e-1) regarding emp oy-
ment practices shall not be affected by the religious o12za-
nization’s provision of services undey, or receipt of fuds
from, [name of program]. :

(2) TENETS AND TEACHINGS.—A religious organizalion
that provides. services under [name of program] may re-
quire that its employees providing services under such j ro-
gram adherer to the religioua tenets and teachings of s ich
organization, and such organization may require tiat
those emphﬁes adhere to rules forbidding the use of
drugs or alco : : -

Time limitations prevent a thorough analysis of these prc visions,
but several observations might be made.

First, with the exception of the part concerning the use ([ drugs
and aleohol in the second provision, it appears doubtful thi t there
is any significant difference in the acope of the two provisior s. Both
provisions appear to allow religious organizations receivin ; funds
under the pertinent program to discriminate on religious | rounds
in their employment gracﬁces. Title VII of the Civil Right:. Act of -
1964 generally g:-ohi its public and private employers frim dis-
criminating in their emp ent practices on the basis f race,
color, religion, gex, or national origin. But §702(a) of that statute

exempts religious organizations from the eligious d £C -
nation, as Tollowa:

Section 702(a): This subchapter shall not apply to ¥ * *
a religious corporation, association, educationel institut on,
or society with respect to the employment of individual : of
a particular religion to perform work connected with :he
carrying on by such corporation, association, educatic aal
institution, or society of its activities. ﬁ
That exemption, it might be noted, applies not only to the r:ligious
activlities of a religious organization but also to its seculas activi-
fies. : .
- Title VII, of course, applies without regard to whether an organi-
‘zati Maggi?jg,“pubht{ggim provigion in thée fifgtchmitable
“choice amendment noted above, thus, would extend the T tle VII
exemption for religious organizations to situations in which the or-
ganizations receive public funds under the pertinent %rogr un and
allow them to discriminate on religious grounds in their . mploy-

rporation of the Pregiding g Biskop of the Church of Jesus C’fm‘st af Larter Do Saints v.
@m US. 357 (1887).. 4

L1
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- 49 | |
ment practices to the same extent as is currently'allo;wed by Clitle

The lémguage' in the second provision allowing a religious or; ‘ani-

.zation that receives funds under the pertinent program to recuire

its employees “to adhere to the religious tenets and teachin;s of
such organization” appears canguent with the Title VII.ex mp-
tions. Under both provisions a religious organization can restrii t its
hiring not only to members of its own faith but to those who ¢ bide

by its precepts and otherwise give preference to such persors in

- their other employment practices.

Second, the scope of each exemption appears to be ‘quite b: oad.
The Title VII exemption, for instance, has been held to protect em-

* ployment discrimination by religious organizations in a varie y of

circumstances: ‘
"~ = the Church of Jesus Christ of Latter-Day Saints wh :n it
fired several employees because they failed to qualify 1ir a
“temnple recommend,” i.e., a certificate that they were Mor wons

who abided by the Church's standards in such matters as reg-

ular church attendance, tithing, and abstinence from. ct ffee,

tea, aleohol, and tobacco (Corporation of the Presiding Bishop
of the Church of Jgsus Christ of Latter-Day Saints v.Amos 483

U.S. 327 (1987));

e a Christian school that fired a teacher for having an z‘ fair

with the father of three children at the school and breakir g up

his marriage (Gosche v. Calvert High School, 997 F.Supp 867 -

(N.D. Ohio 1998), affd mem, 181 F.3d 101 (6th Cir. 1999));

e a Baptist university that barred a professor from tear hing .

- at its divinity school because his theological views dif ered
. from those of the dean (Killinger v. Samford University, 118
F.3d 196 (11th Cir. 1997)); -

- » a number of Christian schools that fired female tea hers -

for having extramarital sex or committing adultery (Bo; d v.
Harding Academy of Memphis, Inc., 88 F.3d 410 (6th Cir.
1996) and Dolier v. Wahlert High School, 483 F.Supp. 266
(N.D. Iowa 1980); ' o '

¢ a Christian college that refused to hire a Jewish prof :ssor
(Siegel- v. Truett-McConnell College, Inc., 13 F.Supp.2d 1335
(N.D. Ga. 1994), affd mem., 713 F.3d 1108 (11th Cir. 1995), .

e a Catholic school for firing a teacher who remarried - vith

' out seeking an annulment of her first marriage in accord with
Catholic doctrine (Little v. Wuerl, 929 F.2d 944 (3d Cir. 1{ 91));
", .e a.Catholic university that refused to hire a female pro-
- fessor because her views on sbortion were not in accord with
Catholic teaching (Maguire v. Marquette University, 814 F.2d
1213 (7th Cir. 1987)); - v

~ « a Baptist nursing school that fired a student services spe-

cialist after she was ordained a minister in a gay and le bian .

church that advocated views on homosexuality “which we: e in-
consistent with the [school's} percetgtionof its purpose and mis-
sion” (Hall v. Baptist Memorial Health Core Corporatio::, 27
F.Supp.2d 1029, 1088-39 (W.D. Tenn. 1998));

» a Presbyterian college for dismissing a Catholic prof :ssor
(:gggﬁ v. College of the Ozarks, 26 F.Supp.2d 1185 (W.D Mo.

g11
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» g Christian retirement home that fired a Muslim recep-
tionist after she insisted on wearing a head covering 1is re-
quired by her faith (EEOC v. Presbyterian Ministries, In. ., 788
F.Supp. 1154 (W.D. Wash. 1992)); ' ‘
) Christian Science Monitor when it refused to iire a
non-Christian Scientist (Feldstein v. Christian Science M. nitor,
555 F.Supp. 974 (D. Mass. 1983)); and .
. e g Catholic school when it fired a teacher for marryin ; a di-
vorced man (Bishop Leonard Regional Catholic School . Un-
- employment Compensation Board of Review, 140 Pa.Criwlth. -
428,593 A2d 28(1991). . - . - L . S H
Third, the language in the second provision allowing re igious
providers to “require that * * * employees-adhere to rules : orbid-
ding the use of drugs or alcohol” potentially has an appli:ation
broader than the discrimination permitted by the Title VII provi-.
~ sion., Rules forbidding the use of drugs and alcohol are an ir tegral
part of some religious faiths and in those cases would be legi imate
grounds for discrimination under both the tenets and tea hings
language and the exemption based on Title VII. But not all faiths
forbid the use of drugs or alcohol, and in some religions su h use
is even part of the rituals of the faith. For those faiths the dis crimi-
natjon authorized by the foregoing language would not duplic ite ei-
ther the tenets and teachings language or the exemption ba ed on
Title VII. Such organizations could discriminate not only (n the
basis of the religious character of their employees or applica: its for
employment but also on the basis of their use of drugs or a cohol.
To that extent, then, the second employment discrimyination provi-
sion is slightly broader than the first. : :
Finally, under both provisions there may be some question about
their interplay with other nondiscrimination provisions. Tit e VII,
for instance, allows religious oxéimizatiom to discriminate o1 reli-
gious grounc’ls but not on grounds of race, color, sex, or natior al ori-
gin. What happens, then, when religious doctrine mandatis dis-
crimination that may also implicate the other prohibited ba: es for
discrimination? A numnber of cases for example have involv:d the
legality of Christian schools firing unmarried female teacher . after
- they became pregnant. At least two courts have said that th: Title
VII exemption would allow the schools to dismiss a female t :acher
for adultery under these circumstances but that a dismissal : imply
for pregnancy would raise a possibility of prohibited sex discr mina-
tion.? Similarly, Title VII's ban on sex discrimination was leld to
apply to a Christian school’s policy of extending heslth insiirance
benefits to men and single persons that were not available t.' mar-
ried women in its employ, notwithstanding the school’s cont :ntion
that its religious beliefe regarded husbands as the head »f the
household in any marriage and as the primary provider fcr that
household.? ) o ' '
Although there does not appear to be any dispositive cas: law,
some question may also exist if an organization whose religi us te-
nets mandate racial separation or differential treatment (n the
basis of race discriminates on racial grounds in its employinent

38ce Vigars v, Valley Christian Centar of Dublin, California, 805 F.Supp. 802 (N.D. € al. 1992)
and Ganzy v. Allen Christian School, 996 ¥.Supp. 340 (E.D. N.X. 1998).
8EEOC v. Fremont Christian School, 781 F.2d 1362 (9th Cir. 1986).
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practices. One case involving a charge of racial discriminatim by

a religious institution violative of Title VII, at least, held tkat “if
a religious institution * * * presents convincing evidence thi t the
challenged employment practice resulted from discriminatiin on
the basis of religion, § 702 deprives the EEOC of jurisdiction to in-
vestigate further to determine whether the religious discrimi ation
was a pretext for some other form of discrimination.”4 In th: con-
text of a program that receives public funds, of course, racisl dis-
crimination is constitutionally dubious even if it is motivated >y re-
ligious helief.5

ployment discrimination provisions.

Similar questions would seem to be raised by either of th: em-

Constitutional standards governing public aid to reli'gious} org iniza-
tions . : R ,

With restgect to public aid provided directly to a religious rgam‘ |

zation in the form of a grant or contract, a basic tenet of tl e Su-

2%

preme Court’s interpretation of the establishment of religion -lause

of the First Amendment® is that the clause “absolutely pro} ibit{s]
-government-financed or government-sponsored indoctrinatioa into
the heliefs of a particular religious faith.”? Thus, the Cout has

held that such public assistance must be limited to aid that is “sec-

ular, neutral, and nonideological ¥ * *78 That is, under the estab-
lishment clause government can provide direct support to | ecular
programs and services sponsored or provided by re '%'ious ¢ ntities
‘gut, it cannot directly subsidize such orgamnizations’ religious activi-
ties or proselytizing.? Direct assistance must be limited to : ecular
use. ‘

. 'Thus, religious organizations are not automatically disqi alified
from participating in publicly funded programs, and numero s reli-

gious organizations do so. But they must carry out the pr grams

in a secular manner. That means that for purposes of direci public

<EEOC v. Missisaippi College, 626 F.2d 477 (1980), cert, denied, 453 U.S. 912 (1981)

ECf. Bob Jones Univergity v. United Stutes, 461 U.S. 674 (1983) (bolding in part th & the fod-

eral government hag gn. interest in eliminating raciel segregation sufficiently compelli: g to over-
ride the university’s claim that its policies ofnz%cial discrimination are protected hy the gm exer-
cise of religlon clause). ' ) : '

€The clause pgovide's in pertinent part that “Congress shall make no Jaw respectin; an estab-.

lishment of religion * * *~
- 9Grand Repide School District v, Ball, 473 V.8, 373, 885 (1986). A
- & Committee for Public Education v. Nyquist, 413 U.S. 756, 780 (1973). .

#In most of the cases involving aid to religious institutions, the Cotirt has uscd whs | is known

as Lemon test to determine whether a g;m'ct_xlar aid program violates the est blishment
clause; “Firat, the statute must have a secular legislative puxpose; second, its princ al or pri-
mary effeet must be one that neither advances nor inhibits religion * * ¥%; finally, - he statute
muzsf. m{tl sfast)er “an excessive entanglement with religion.” Lemon v. Rurtzman, 40! U.S. 602,
612-13 (1871). = . A ) y ‘
The secular purpose prong of this test has rarely pased an ocbstacls to public ali programs
benefiting sectarian enfities, but the effeet and entsnglemest prongs have ¢ sarated, in
Chief Justice uist's tarm, as 8 “Catch-22” for such programe. That is, under t i primary
effact toat a direct aid program benefiting religious organizations bug not limited to ecular use
bas generally bean held unconstitutional because the aid can be used for the arganiz tions’ reli-
ious activities and proselytizing, But if a program is limited to secular use, it ba often still
aundered on the entanglement test because the guvernment’s monitaring of the gec lar use re-
striction hag intruded it too much into the affairs of the mhﬁ:ws organizations, Se : Lemaon .
Rurteman, supra. The Court has for gome time been ly divided on the utility ¢ 1d applica~
Jility of &e tripartite test and particularly of the entanglement prong. Nonetheles: the Court
atill uses the Lemon test, although it is no longer the exclusive test for estsblishi ient clause
cases. Mareovar, in Agostini v, Felton, 521 U.5. 203 (1997) the Court eliminated exce Sive snian-
glement as a ate element of the tripartite Lemon tast and held it to be part of he inquiry
into primary eflect, As reformulated, the entan’glement; inquiry now asks whether overnment
- manitoring of a program would have the effect of inhibiting religion. :

12
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aid a religious organization’s secular functions and activities must - -
‘be able to be separated from its religious functions and activities. -
If they are separable, government can directly subsidize those func-

tions. However, if the entity is so permeated by a religious pu -pase

and character that its secular functions and religious functior s are

“inextricably intertwined,” i.e., if the entity is “pervasively sec-
tarian,” the Court has held the estsblishment clause generaly to

The Court has not articulated précise rules for determining what

~makes ‘a religious organization “pervasively.sectarian” I{ has
looked at such factors as the proximity of the organization in jues-
tion to a sponsoring church; the presence of religious symbol ' and

paintings on the premises; formal church or denominational e ntrol
over the organization; whether a religious criterion is appli:d in

" the hiring of employees or in' the selection of trustees or, i1 the

case of a school, to the admission of students; statements in t ie or-
ganization’s charter or other publications that its purpose s the

propagation and promotion of religious faith; whether the org: niza- .

tion engages in religious services or other religious activitics;. its
devotion, in the case of schools, to academic freedom; etc.2* Bi1 t the
Court has also made clear that “it is not enough to show thit the

; fecl;ii:nt of a * * * grant is affiliated with a religious instit ution
t it is ‘religiously inspired.’” 12 Indeed, none of these fz stors, -

or '
by itself, has been held sufficient to make an institution 1erva-

finding has always rested on a combination of factors. ;
As a practical matter the Court has generally found religiot s ele-
meritary and secondary schools to be pervasively sectarian. Ii. con-

trast, it has generally held religiously affilinted hospitals, social

welfare agencies, and colleges not to be pervasively sectariar. But

- in its most recent decision involving public aid to religious social
welfare agencies, the Court held open the possibility that some ' :

agencies might be pervasively sectarian.14 ,
' Thus, the secular use limitation on. direet public aid undir the
establishment clause has two dimensions. The aid cannot be used

* for religious purposes, nor can it flow to institutions that are j erva-
‘sively sectarian, As the Court sutamarized in Hunt v. McNair 'S: .

- Aid normally may be thought to have a primary effe t
of advancing religion when it flows to an institution in
which religion is so pervasive that a substantial portion .f-
its functions are subsumed in the religious mission 1
when it funds a specifically religious activity in an othe -
wise substantially secular setting.. e

. 10 Committee for Publie Education v. Nyquz‘st, supra; Lemon v, Kurtzmén, supra; 1 owen v, ’
Ke;azd:ick, Buprg. - : - - ’ ‘

Bee ag., B ld v. Roberts, 175 U8, 201 (1989); Lemon v. Kurizman, supra; - \lton v.
Richardzon, 403 U.B. 672 (1871); Committee for Public Educction v. Nyguist, supra;, Meek v.
Pittenger, 421 11.5.-349 (1975); Roemer v. Maryland Board of Public Works, 426 U.g 78 1 (1976);
and Bowen v, Kendrick, 487 U.S. 589 (1988). o L .

32 Bowen v. Kendrick, suyprn; at 821, - - - . . . o

13 For heipful lower foderal court discussions of the criteria hearing on whether an in ititution
ig pervasively sectarian or not, sea Minnegata Federation of Teachers v, Nelsor, 740 F.8 pp. 694
(D. Miox. 1990) and Columbia Union College v. Clork, 159 F.8d 161 (4th Cir, 1898), cen. denigq,

Id. o '
16413 U.S. 734, 748 (1973).
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Taylor, Velma.
From: o Caonstance_J. Bowers@omb.eop.gov@inetgw?2
Sent: Friday, April 07, 2000 7:52 AM g, e : -
To; EEQC . OCLA@EEQC. gov@inetgw2; velma.taylor@usdoj.gov@inetgw?,;

justice Irm@usdoj.gov@inetgw2; Edward_W._Correia@who.eop.gov@inetgy 2; Rosalyn_J.
Rettman@omb.eop.gov@ineigw?2 : ' . :

Subject: ' RE: Charitable Choice Amendment
V "-'le | = . ..é:‘ - ]
%I =4 = |
" EEOC.too EEQC-EDrosponss.do ATTACHMENT. DT PIC03583 POX o
€ X-Lotus-FromDomain: EQOP
See below attachments confaining ED's response to EEOC's memo regarding HR
3222, Thanks. : , ) . .
Forwarded by Constance J. Bowers/OMB/EOP on
04/07/2000 08:02 AM

P

” . / \\n,. P //M
(Embedded _ »
image moved "Rjddie, Paul" <Paul_Riddle@ed.gov3
tofile: 04/06/20Q0 04:1Z.11PM /‘//
PIC03853.PCX) - e

Record Type: Recdrd
Ta: Constance J', Bowers/OMB/EOP

cc. See the distribution list at the bo
Subject RE: Charitable Chet

nnie. My response to the EEQC memo is attached. The main point is that
e particuiar pravision that the EEQC writes about (a religious
organization that participates in & Federal program can require its

enéplayees wha provide prograrn services to adhere fo its religious tenets

an

teachings) isn't in HR 3222 (or, for that matter, in any current law or an
bill affecting the ESEA).

Feel free to send my response ta others,

folks: I've converted the EEOC mearmo to WOR

—Original Megsage-— ‘ :

From: Constance J, Bowers@omb.eap.gov

[ mailio:Constance_J._Bowers@omb.eop.gov
<railto:Constance_J .__Bowers@omb.eo&.guw 1

Senf: Wadnesday, April 05, 2000 5:38 P i
To: paul_riddle@ed.gov; Edward_W._Cofreia@who.eop.gov;
Rosalyn__J. Reftman@omb.eop.gov; justice. m@usdoj.gov
Subject: Charitable Choice Amendment -

Attached is a memo from the EEOC commenting on these provisions in HR 3222,
the Literacy Bill. Based on your recommendations, we had decided that the
SAFP we are preparing on this bill should not include a discussion of this
section. Please let me know if you stlll agree, or if other action should
be taken in response to the EEOC memo. Thanks.
- Forwarded by Constance J. Bowers/OMB/EQP on

i
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(Embedded

image moved SYLVIA ANDERSON <SYLVIA ANDERSON@EEOC.GOV>
tofile:  04/05/2000 06:25:49 FM
PIC12575.PCX)

" Record Type: Record

To Constance J. Bowers!OMBfEOP
Sub;ect Charitable Choice Amandment

As discussed last week, attached please find EEQC views on tha proposed *

Charitable Choice amendment to the Even Start Program. | have aiso faxed a :

copy

w G 0L
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U.S. EQUAL EI\iPLOYM’ENT OPPORTUNITY COI\IMISSION '
Washmgton, D C. 20507 | \

April 5, 2000
- MEMORANDUM
TO: | Constance Bowers
: Legislative Reference Division
Office of Managerpent and Budget
FROM: © Willias J. White, Jr. ‘
Acting Director of Communications and chtslatwe Affmrs
SUBIJECT: | - Comments on the employment dlscn:mnanon pmvisxons o ‘the

proposed Charitable Choice Amendment to-the Even Start Prograr

The Equal Employincnt Opportunity Comrnission has reviewed the emialoyment
discrimination provisions of the proposed Charitable Choice Amendmenfs to the Even S art
Program. We have the following, comments, : :

Background

- As we understand it, charitable chmcc ptovxsmns are intended to pemut religious
organizations that receive federal funds for providing public services to retain their relig ous
character. Charitable choice amendments have been added to several pieces of legislatic o, ,
including Welfare Reformn, the Community Services Block Grant Program, the "Child S fety and
Protection Act," and the "Fathers Count Act.” Each has included a provision related to
employment discrimination. The first charitable choice provision appean‘:d as pa:rt of w Ifare
reform legislation and provided that: -

A religious organization’s exemption provided under section 702
of the Civil Rights Act of 1964 (42 U.S.C. 2000e-1) regarding:
employment practices shall not be affected by its participation in,
or receipt of funds from, programs described [in this bill].

The chantablc choice ammdment to the "Even Start" legislation contams add1u< nal
language regarding employment. S pec1ﬂoa11y, it provnies that:

A religious organization tha,t provides services . . . may requiré its
employees providing services under such program to adhere to the
rehgxous tenets and tcaclungs of such organization . .
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMIS SION
‘ Washmgton, D.C. 20507

The Commission behcves that the tepet Ianguage is broader thap the Title VII eXcmpnon JIn
particular, the Title VI exemption would not apply where a tenet violated another provis on of
Title VII. Thus, the exemption would not perrait 2 religious organization to fireia white
employee because s/he was dating an African-American. As currently written, the exem; tion
would appear to permit a religious organization to so discriminate where lntermclal relati mships
violate the “religious tenets and teachmgs of such organization."

Discussion

~ Section 702(g) of Title VII éxempts religious organizations' from Title VII’s prol ibition
against religious discrimination by pemuttmg them to prefer individuals of a part:tcuiar 1t ligion
in making hiring and firing decisions.? Section 702(2), however, does not relieve such

orgamza.tmns from the other prohlbmcns in Title VII or other federal employment discris aination
statutes,? : ~

. Indeed, when Title VII was enacted in 1964 Congress expressly rejected amendm: =nts that
would have exempted religious organizations from coverage under Title VII, and instead
adopted a provision that would permit a religious organization to employ individuals of :
particular religion to perform work connected with its religious activities. See EEOC v. ’acific
Press Publishing Co., 676 F.2d 1272, 1276 (9th Cir. 1982) (discussing legislative histor; of -
section 702(a) exemption). In 1972, Congress again rejected an attempt to exempt religi sus
organizations from Title VII caverage, and instead broadened the section 702(a) exemption |
slightly to permit religious organizations to employ co-religionists to perform ‘work conr zcted
with any, not merely religious, activities. In explaining the scope of 702(a), Congress in licat

‘that religious organizations would “remain subject to the pmwsxons of Title VII w1th reg ard to.
-race, color, sex or national origin.* ‘

To be sure, courts have frequently permitted religious organizations to terminate
employees whose actions deviate from religious teachings. For example, in Little v. Wu rl, 929
- F.2d 944 (3d Cir, 1991), the court upheld the decision by a religious organization to disc harge a
teacher not because of her religious denomination but because she failed to get an annul aent
before remarrying. See also Ganzy v. Allen Christian Seh., 995 F. Supp. 340, 34849 (E D.N.Y.
1998) (court cannot examine legitimate religious reason for termination that is applied e [ually to
both male and female teachers); and Hall v. Baptist Memorial Health Care Carporation 27
- F.Supp.2d 1029 (W.D. Tenn. 1998) (student services specialist terminated because she /as a
minister in a gay and lesbian church that advocated views of homosexuality that were
~ “inconsistent with, [the school’s] . . . mission and funcuon) -In those cases, however, th :
s rehgmus tepet at issue did not conflmt wmth other pmhxbxtmns in Title VII or other feder o law.

Courts have not generally penmttcd rchgmus orgamzauons to take adverse acuc ns

agaxnst employees who deviate from religious teachings if the religious doctrine at issus
impinges on other federa]ly protected nghrs For example, in EEQCv. Paciﬁc Press, 6 '6F.2d

4
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1272 (9th Cir. 1982), the court rejected the employer’s assertion that it should not be liabi 2 for
retaliating against the employee because her charge violated church doctrine. thle reco mizing -
that imposing liability for disciplinary actions based an religious doctrine would substant ally
impact the employer’s constitutionally protected exercise of religious belief, the: burden v as
justified by the government’s compelling interest in ensuring equal employment opportu ities.
See also Ganzy, 995 F. Supp. at 348-49 (Title VII permits religious school to fire employ ‘es who
do not act in conformance with school’s religious belief condemning premarital sex only f
religious beliefs are applied equally to both sexes; restriction on becoming pregnant out ¢ f
wedlock would not be permitted because it is sex discrimination by definition); Vigars v. Valley
Christian Center, 805 F. Supp. 802, 808 (N.D. Cal. 1992) (discharge of pregnant woman. because
of religious belief condemning pregnancy out of wedlock may be relevant to Flrst Amen« ment
analysis but dces not exempt action from Title VII).’ ,

Courts have rejected arguments by rehgmus organizations that federal EEO laws lo not
apply to employment practices grounded in religious belief. For example, in EEOC v, Fi emont
Christian School, 781 F.2d 1362 (9th Cir. 1986), the court found that Title VII could be | pplied
to a religious school’s provision of health insurance benefits to married men but notman ied
wornen based on the religious belief that only a man can be the "head of a household." The court
found that, although Title VII exempts religious organizations from Title VII’s prohibiticn

_religious discrimination in choosing who to employ, it does not exempt such organizatio is from
Title VII's other prohibitions. The court also found that subjecting the school to Title V: [ apd
the Equal Pay Act was constitutional because the state had a compelling interest in eradi ating

- discrimination and the school’s religious beliefs were not significantly restricted. See al. 0 Dole
v. Shenandoah Baptist Church, 899 F.2d 1389 (4th Cir.) (application of Equal Pay Act t:

 religious organization that awarded "head of household" allowance to married men but 1 5t
married women did not unconstitutionally infringe on otganization’s exercise of religion |, cert.
denied, 498 U.S. 846 (1990); EEQOC v. First Baptist Church, No. $91-179M, 1992 WL 7 47584
(N.D. Ind. June 8, 1992) (same); EEOC v. Tree of Life Christian Schools., 751 F. Supp. 100
(S.D. Ohbio 1990) (same); ¢f Tony & Susan Alamo Foundation v. Secretary of Labor, 47 U.S.
290 (1985) (application of Fair Labor Standards Act’s minimum wage and recordkeepin ¢
requirements to religious foundation and its employecs did not interfere with free exerci e cf
rehgmn or create eXcessive govemment entanglemen:t wx’th religion).

As ﬂlustmted by these cases, the exemption of religious organizations unde.r sect on
702(a) does not permit religious organizations to discriminate on the basis of a protecte
category, such as race or sex, even if the action was taken because of the organization’s ‘eligious .
belief, The Commission believes that the "Tenets and Teachings" provision in the Char table
Choice Amendment does not cleatly include this litnitation and could, therefore, be inte preted to

pemmit religious organizations to engage in employment discrimination that 13 not perm’ tted by
the EEO statutes: :


http:b.o~ehold.1t

. VO/Z UG/ LUUU ULy L0 4 ¢

FAA ‘ ‘ ‘ | ‘
05/08/00 . 17:10 202 514 0563 oLC : : @(%1101“

A .

5 The exemption applies to an organization whose "purpose and character a &
primarily religious." EEOC v. Townley Eng. & Mfg. Co., 859 F.2d 610, 618 (9th Cir. 19§ 3), cert.
denied, 489 U.S. 1077 (1989); see id. at 619 (finding that exemption did not apply to
manufacturer of mining equipment that operated for profit and was not affiliated or supp rted by
a church, even though the company enclosed Gospel tracts in outgoing mail, printed Bib] » verses
on its commercial docurmnents, financially supported religious orgamzatmns and conduct «d a

- weekly devotional service).

3 This subchapter shall notapply ...
religious corporation, association, educa!iona] ,
institution, or society with respecttothe

'employment of individuals of a particular
religion . .

42 U.S.C. §2000¢e-1(a).

> See Boydv. Harding Academy of Memphis, Inc., 88 F. 3d 410, 413 (6th Cir. 1996)
(section 702(a) merely permits religious organizations to employ members of their own : eligion,
and thus, Title VII still applies to religious organization charged with sex dxscmmnanon EEOC
v. Fremont Christian Sch., 781 F.2d 1362, 1366 (9th Cir, 1986) (same).

. But see, e.g., Dayton Christiar Schs. v. Ohio Civil Rights Comm’n, 766 F 2d 932
(6th Cir. 1985) (state enforcement of its law bamring pregnancy discrimination and retal ation
against religious school would violate First Amendment, where the school refused to re 1ew the -
contract of a teacher who "failed to follow Biblical Chain-of- Command" by consulting m
attomey after schoo] informed her she would not be rehired because she was pregnantaid "a |
mother should be home with preschool children®), rev 'd on other grounds, 477 U.S. 61¢ (1986).
The Commission disagrees with the Sixth Circuit decision. Although the Supreme Cou t did not
address whether the antidiscrimination law could be applied to the school’s actions, its 1 :asoning
on the issuc of abstention supports the Commission’s position, In particular, the Court : pund
that the state’s interest in climinating sex discrimination was sufficiently important to b: ing the
casc within the principle that federal courts should abstain from enjommg state procced ngs
unless necessary to avoid irreparable i injury and that the state agency 8 mvestlganon vio ated no
Constitutional provision.

4
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H.R. 3222, the Literacy Involves Families Together Act, as reported
response to April §, 2000 memo from the EEOC to OMB
on “chqntable choice” (bifl, §103(m); proposed ESEA §1213) ‘

April 6, 2000

The EEOC raises an important, but (with respect to the ESEA) premature issue
whether a provision in the "charitable choice” language of pending legislation, w iich
would permit religious organizations participating in federally funded programs
require their employees fo adhere to its religious tenets and teachings, is incons stent
with Title VII of the Civil Rights Act of 1964 (CRA) to the extent that it could, for
example, permit discrimination on the basis of sex or race by an orgamzatlon wi ose
religious tenets sanction or require that discrimination.

The provision cited by the EEOC appears in the February 15, 2000 metnorandu n fram
the Congressional Research Service (CRS) to Representative Bobby Scott on

H.R. 3222, then awaiting mark-up by the House Committee on Educahen and tte
Workforce. At that point, the bili did not include “charitable chaice" provisions, & nd the
CRS was responding to Representative Scott's request for an analysis of such
provisions that might be offered as an amendment to the bill. While noting that t did
not have the text of the amendment, the CRS stated that “previous charitabie cl oice
proposals have included one or both of the following provisions", and then set ot
language providing that—

(1) a religious organization's participation in a Government .
program does not affect its exemption, under §702(a) of the CRA, from
Title VII's prohibition on employment discrimination on the basxs of
religlon and :

(2) a religious organization that so participates may require its
employees who provide services in such a program to adhere to its
religious tenets and teachings, and may require those employees fo abice
by its rules forbidding the use of drugs or alcohol

See CRS memo at 1, repnnted in House Repcrt 106-503 (on H.R. 3222) at 47- :3

itis the second pm\nsmn that the EEOC's memo addresses. As it tums out, hc wever,
the Ianguage on charitable choice adopted by the House Committee does not i \clude
such a provision. See H.R. 3222 (as reported on February 29, 2000), §103(m) adding
§1213 to the Elementary and Secondary Education Act of 1965 (p. 18 line 21 hrough
p. 19, line 11).

Nor, as far as | can tell has such a provision been enacted into law. It‘s not in the
welfare reform act (see P.L. 104-183, §104, 110 Stat. 2161-63, cadified at 42 11.S.C.
604a) or in the 1998 amendments to the Community Services Black Grant Act
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(CSBGA) (see §679 of the CSBGA as enacted by P.L. 105«235 §2o1 112 Stat 2728,
- 2748-50. codified at 42 U.S.C. 9920).

It's also not in H.R. 3073, the "Famers Count Act of 1999", as passed by the Ho ise,
which simply mcorpcrates the welfare reform act by reference (see H.R. 3073 RFS,
§101(d), pp. 27-28), or in the charitable choice section (§4147) that wuu!d be at ded to
Title IV of the ESEA by H.R. 4141, the bill now in Committee mark-up. : Similarl 1, the
House and Senate versions of H.R. 1501, the juvenile crime bill now iniconferer ce,
simply incorporate-§104 of the welfare reform statute by reference (see’§292(a) of the
Juvenile Justice and Delinquency Prevention Act of 1974 (JUDPA), as itwould t e
-enacted by §302(a) of the Senate version of the bill (H.R. 1501 EAS) at p. 213, ines 5- -
11, and §299J of the JUDPA, as it would be added by §114 of the House versio 1 of the o
bill (H.R. 1501 EH), p. 48, lines 5-23). (I don't know about the "Child Safety atrd ;, W)
Protection Act”, cited by the EEOC because 1 don't find any Iegnslatton by that name n,w Eh
the 106th Congress.) . o énx RN
GELTE 0
;r S

The cniy bill I'm aware of in whlch the Eanguage on "tenets and teachmgs‘/doe= appear ~ ()
and that has been reported by a congressional committee in this Congress is S 976,

the "Youth Drug and Mental Health Services Act", as reported by the Senate Cimmittee
on Health, Education, Labor, and Pensions. See proposed §1955(d)(1) of the | 'ublic
Health Service Act, as it would be enacted by §305 of the reported bill, p. 128, ine 24
through p. 129, line 8. For what it's worth (should this provision be enacted), th=
Committee Report (S. Rep. 106-196, at 33) says,

One of the most important protect;ons in Charitable Choice conce rns the

ability of religious organizations to maintain their autonomy over employ nent

. decisions. Many organizations, including groups such as the Salvation : wrmy,
have indicated that without such a protechon they would be unw:llmg to receive
govemment funds to provide sacial services.

_ The provision makes clear that a religious organization's: receipt « f
govemment funds to provide substance abuse treatment services does 10t act

. as a waiver of the organization's current exemption from Title VII of the Jivil
Rights Act regarding employment discrimination. Tide VI exempts relig ous
organizations from the law's prohibition on employment discrimination t asad on
religion (but does not exempt religious arganizations from the duty nott) .

discriminate based upon race, color, national origin, or sex), and allows refigious

organizations to make employment decisions based upon religious reas ons. The
Committee believes this protection is necessary {o encourage effective eligious
organizations to apply for government funds to help nndwlduals overcon e
substanca abuse problems. (emphasrs added) .
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Seven of the Committee's eight Democrats included the following statement Intl eir 3-
page criticism of the chantable choiece pmwsaons

The language on "tenets and teaching” also appears in each of the fnllowmg bills inthe

In view of these concerns, we were disappointed that the Majoritﬁl chose 1> vote

- against including these important safeguards proposed in an amendment to

section 305 by Senators Reed and Kennedy.

First, the Reed-Kennedy amendment would have removed the provision « f the
bill that allows religious organizations to require that employees hired for
SAMHSA funded programs must subscribe to the organization's religious tenets
and teachings. Since section 305 prohibits religious organizations from

" proselytizing in conjunction with the dissemination of social services under

SAMHSA pragrams, we believe it is contradictory to permit religious.
organizations to require that their employees subscribe to the organizatio 1's
tenets and teachings. Second, the amendment would have eliminated th¢ bill's
provision that extends title VII's religious exemption to cover the hiring pr: ictices

of organizations participating in SAMHSA funded programs. (Senate Re >ort
106-196 at 45. ) _ ‘

current Congress, but none of them has been acted on:

o

H.R. 1607 (Kasich), the "Charity Empowerment Act of 1999", §1994A(f)( ) of
Title XXIV of the Revised Statutes, as it would be enacted by §401 of the bill, as
introduced on April 28, 1999 (p. 25, lines 18—25)

H.R. 2901 (Pitts), the “Women and Children's Resources Act", §5(d)('1), HES
introduced on September 21, 1999 (p- 12, lines 18-25).

S. 538 (Ashcroft), the "Protect Chlldren From Violence Act”, §18(]5(e)(1) »f the

Omnibus Crime Control and Safe Streets Act of 1968, as it would be ena sted by

§201(a) of the bill, as introduced on March 4, 1999 (p. 74, lines 2-9)

S. 997 (Santorﬁm), the "Charity Empowerment Act of 1999“ [thej compan on to
H.R. 1607], §1884A(f)(1) of Title' XXIV of the Revised Statutes, as it wou 1 be

enacted by §401 of the bill, as introduced on May 11, 1999 (p. 25, lines {-15)..

S. 1113 (Asheroft), the "Charitable Choice Expénsmn Act of 19@9" §198 tAMH(1)
of Title XXV of the Revised Statutes, as it would be enacted by §1 of the blll as
lntrodt.tced on May 25, 1999 (p. 5, lines 2—9)

Wwuz4
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o S 1605 (Santorum), the, “Wcrnen and Children's Resources Act' [the com anion |
to H.R. 2901], §5(d)(1) of the bill, as introduced on Septemnber 21, 1999 (p 12,
line 19 through p. 13, ling 2)






Watts-Talent (Sec. 202) vs. Frist (Sec. 305)
" 05/08/00 DRAFT ‘

Discussion Status

Section Watts-Talent (Sec 202) Frist (Sec. 305) ' Comments
1. Bill status and | The American Community Renewal Act The Youth Drug and Mental Health HHS supports the Frist bill
summary - | was introduced in House (H.R. 815) and Services Act (S.976) was introduced in

Senate (S.463) in February 1999 to
target 100 poorest communities for pro-
.growth tax and regulatory relief,
Brownfields cleanup and home
ownership opportunities.

May 1999 and passed in November, and
sent to the House. The bill reauthorizes
SAMHSA and addreses need to help

children deal with violence.

2. Applicable

statute Act

Amends title V of Pubhc Health Service -

Amends title V and XIX of the Public
Heaith Service Act.

3. Applicable Substance Abuse Prevention and

Substance Abuse Prevention and

.. programs Treatment block grant only ($1.6B in Treatment block grant (31.6B in FY00,
- FY00,%1.631 proposed for FY01). $1.631 proposed for FY01) & substance
» ‘abuse competitive grants ($361M in
A ; - ) FY00, $401M proposed for FYOl)
4. Program .. Sec. 581(c) on p69, line 8 and TENTATIVELY RESOLVED: House | Sec. 1955(b)
definitions Sec. 582(a) on p71, line 16 leg counsel in conforming definitions to’ | Generally requires states to consider
Defines several terms to make clear the | SAMHSA law. We're wamng to see religious organizations among other
scope of the authority for religious languagc nongovermnemal prowdels to p10v1de '
organizations and to explicitly authorlze services.
o ) a voucher system. , S ‘ ' E ,
5. Useof Sec. 581(c)(5)&(10) onp 70, line 1 and - | UNRESOLVED: They reject proposal | Silert on vouchers. Welfare law allows vouchers,
vouchers Sec. 582(a)(1)(C) &(D) on p71, line 20 to drop term “voucher” since welfare - but SAMHSA law is silent.

States can fund religious orgs through
grants, contracts, cooperative
agreements, or voucherized assistance,
where bene chooses the sve provider and
the org is reimbursed.

law explicitly allows vouchers. We need |.

to consult with HHS re: program
implications. Also raises broader policy
concerns-(we need to check re:

" Education).

“

SAMHSA believes that one
state (NM) and several substate
areas already use vouchers.

6. Nondiscrimin
ation against
religious
organizations

Sec. 582(c)(1) on p72, line 18

Finds that the Establishment Clause
doesn’t require welfare programs to
discriminate against faith-based
providers or to censor relig character.

Sec. 582(c)(2) on p73, line 3
| Prohibits fed and state gov’ts from
discriminating against orgs on basis of
religious character

RESOLVED: Agree to drop f’mdmgs ’
section.

TENTATIVELY RESOLVED: Agree
to add language saying law must be
implemented consistent with '

. Establishment Clause and the Free

Exercise Clause, ensuring that funds
don’t go to “pervasively sectarian” orgs.

Need to see language.

| programs .

V Sec. 1955(a)(1) Pcohibits discrimination

of nongov’l orgs and individuals on basis
of religion.

‘Sec 1955(b)(2) States can’t discriminate
against relig orgs “so long as the

.-are implemented in a
manner con51stent with the Establishment
Clause of the first amendment to the
Constitution.”

Frist language is similar-to
welfare law.

Frist language is snmllar to
wclfare law.




‘Section Watts-Talent (Sec. 202) Discussion Status Frist (Sec. 305) Comments
‘| 7. Employment | Sec. 582(e) on p74, line 3 TENTATIVELY RESOLVED: Sec. 1955(d) A relig org’s exemption Fristlanguage is similar to
practices This section doesn’t affect other federal - | Replace with welfare law language, from title VII of Civil Rights Act -

or state laws relating to discrimination in
employment on basis of religions.
Exception - relig orgs can require
employees to adhere to religious beliefs,

“and practices of the org.

which refer to title VII Cwll R1ghts Act
exemptlon

However, Section 584(a) provision
making.aid to individual rather than
institution, may still cause a problem.
They may see it as a way to get around
the employment issue, although whether
or not the organization receives federal
funds has no bearing on its requirement-
to comply with Title VII.

allowing them to hire individual of a
particular religion isn’t affected by receipt
of federal funds under this program.

‘welfare law.

8. Arrangements

for alternative
providers

Sec. 582(f)(1)-(4) on p74, line 20

-1f a bene objects to program be it’s a

religious org, the org or the non-fed

entity shall arrange for an alternative
) prowder

TENTATIVELY RESOLVED: Agree
to conform with welfare law 50 (1) states
provide alternative provider, (2) relig
orgs must refer individuals back to state
for new placement, and (3) individuals
must get list of option, including secular
placements. Need to see language.

Sec. 1955(e) If an individual objects to
relig character of the org, the appropriate
gov’l entity must provide w/in reasonable
time period, equivalent svcs from an
alternate provider that is accessible to the
individual. -

Frist is similar to welfare law. -

9. Nondiscrimin ‘

afion against

Sec. 582(f)(5)(B) on p75, line 23
‘| Relig orgs can’t discriminate against

RESOLVED: Agree to drop due to

serious constitutional concerns with '

Sec. 1955(f) Relig orgs can’t discriminate
-on basis of religion, a relig belief, a

Frist is similar to welfare law.

* “beneficiaries | beneficiary on basis of religion or relig . | allowing organizations to require refusal to hold a relig belief, or a refusal
: belief, except that: beneficiaries to participate in religious to actively participate in religious
IR : practice. practice. ’
A religious organization may require a -
| beneficiary to actively participate in
religious practice, worship and
‘| instruction, and to follow rules of
. v behavior that are religious in content _ ' e
10. Fiscal - Sec. 582(g}(2) onp76, line 16 - UNRESOLVED: Limited audit is Sec. 1955(g) .
accountability | Provides special audit procedures for consistent with welfare law, but it Same as Watts Talent and welfare law.

religious organizations, so that only
gov’t funds are subject to audit by gov’t.

conflicts with Single Audit Act which
subjects all federal govemment grantees
to identical audit rules. Prefer silence,
but they want it in. :

11. Limitations
on use of
funds '

Sec. 583(b) onp77, line 7
Allows funds to be used for sectarian

- worship or instruction in cases where
" bene can choose where to get sves such.
-| as voucherized assistance.

RESOLVED: Agree to drop.

Sec. 1955(i) Funds provided thru grant or
contract to a relig org to provide sub
abuse sves can’t be used for sectarian
worship, instruction, or proselytization.

Frist language xs similar to
welfare law, prohibiting use of -

" funds for sectarian worship,

instruction, or proselytization

12. Treatment of
funds

_Section 584(a) on p77, line 13-19
'Financial assistance provided to or on

behalf of program beneficiaries is aid to

UNRESOLVED: They will drop the
2™ sentence, and clarify the 1* sentence -
by striking “provided to or on behalf of
program beneficiaries”., :

N/A

No similar language in Frist or
welfare law.

beneficiaries, not organizations. Receipt




Section

| Watts-Talent (Sec. 202)

Discussion Status

[ Frist (Sec. 305)

-Comments

of program services at an organization
shall not constitute Federal financial
assistance to the organization.

This raises serious problems: (1) As -
written, this would apply to all
substance abuse grants to public or
private entities (per definition of

-1 designated program) [Cliff/Paul ~ see
°| 1f you agree with this reading. This

was the objection we’d raised at the
very beginning but I don’t think

_they’ve fixed it. It’s not something that

OLC flagged but it appears to be at the
minimum a drafting problem]. (2)
Declaring that aid is to the individual
doesn’t have legal effect and

determination should be left to the ™ -

© | courts. -

| They say this reflects their intent that

aid is to help the individual get clean
and hope this provision will protect
organizations from Constitutional
criticism that funds can’t go'to
“pervasively sectarian organizations”

" though OLC thinks courts will makeé
‘their own determination. They may also

believe this would allow the
organization to engage in employment
discrimination on the basis of religion
but we don’t see how it would.

13. Preemption of
State Laws
and "
Constitutions

“Section 584(b) on p77, line 20

Allows federal funds to be expended in a
religious facility or by a religious
organization even if forbidden by state

‘laws or constitutions by segregating

federal funds from state funds.

RESOLVED: Agree to drop.

‘However, there are related preemption
_issues in educational requirements.

Silent.

Under welfare law, nothing
shall be construed to preempt

| state constitutions or state’

statutes prohibiting or

restricting expenditure of state | -

funds in or by religious
organizations.

14. Educational

-1 -requirements
for personnel
in drug -
treatment
programs

| Sec. 585(0)(1) on p78, line 17

Requires state or locals to treat religious
education as equivalent to secular course

.work in drug treatment. Sec’y may, -

waive state/local qualifications for
applicant religious organizations (with
burden of proof on state).

TENTATIVELY RESOLVED: They
will amend to specify that state/locals -
shall give credit for substance abuse

| education and training provided by the =

religious organization for personnel
who provide substance abuse treatment
in religious organizations. Also adding
language that if State requires
educational qualifications unrelated to

None. -

Nothing similar in welfare law.

‘substance abuse, religious education




Section

Discussion Status

Frist (Sec. 305) _

Comments

Watts-Talent (Sec. 202)

should be given equivalent credit.

Specifying training in substance abuse is
an improvement. Remaining concems:
1) Limiting to training provided by the
particular organization may be too
narrow [need to raise with them: could
be religious training in substance abuse
provided by another entity, such as in
the case of pastoral counseling]

2} Still raises preemption issue and,
unlike welfare law, they do not have a
non preemption clause [ requires states
to accept religious substitute — should
we argue for “may” rather than “shall”?]

3) Secretarial waivers in 585(b)(2) place
federal government in role the states
have traditionally held. Is this still
necessary with proposed revisions?
Could they make 3 year track record a
consideration for state/local

government? Still have equal treatment,

problem —non-religious organizations
wouldn’t have access to same waivers
based on track record.
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(1) U'z\'m" OF GENERAL LOCAL  GOVERN-
M;\'IIGN'!‘.—-—Thé vt;ei:‘atn “unit of generalkAl(‘)cal g(}‘;fém—
ment” has the meaning given the term i section |
102(a) of the ITousing and Comm}mity D(—:\!elopmént
Act of 1974,

(12) U;‘OCCUPIED.,mv'The term “uneccgpied” |
'1ﬁea11s, with r"espe'et;fto a residential pfoperty?, that
the unit of @neral‘locél government having. jurisdie-
l.tion ‘over-.the area in which the project is located Ahals‘:
certified in writing -that the property is not inhab-
ited. -

SEC. 202. PREVENTION AND TREATMENT OF iSUBST'A'NCEV
| ABUSE; SERVICES PROVIDED mougﬁ RELL
GIOUS ORGANIZATIONS
Title V of the Public Health Service Act (42 U S.C.
290aa et seq.) is amended by addmg at the end the follow—
mg part
“PART G—-SI:RVICDS PROVIDED THROUGH RELIGIOUS
ORGANIZATIONS |
“SEC. 581 APPLICABILITY TO DESIGNATED PROGRAMS
- “(a) DDSI(:NATDD PROGRAMS. —SubJect to sub-
section (b), thlS part apphcs to each program under this
Act that makes awards of I‘cderal financial assistance to
publie or privéﬁte entities for the i)urposé of éarrying out

activities to prevent or treat substance abuse (in this part

+HR 816 IH

-
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69
referred to as a ‘(‘lesignate(t program’). Desighated pro-
grans include the program under subpart I of part I3
of title XIX (relating to"for'mula grants to the States).. -
“(b): LiMrraTION.—This part does not apply to any

award of Federal financial assistance under a designated

program for a purpose other than the purpose specified

n subsectlon (a) _
-~ “e) DEFINITIONS —For purposes of this part (and
subJect to subsectlon (b)) .
‘(1) The term ‘designated award recipient’ -\
means a publio or private entity that has received an
award under a designated ‘prograr . (whether the

~award is a designated direct award or a designated

%ubaward)
“(2) The term ‘des1 ated direct award’ means .
R ) en Wl wavi toue
an award under a deSIgnated program that is" re- - wM‘S(QW '
ceived directly from the Federal Government o Streambing defra

h vie consient” uf
“(3) The term ‘des1gnated subaward’ means an _SAMHSR’ Coraads-

award of ﬁnanelal_ass1stance made by a non—Federal ?‘Fn“ W M'XW

(et 40 sex

Federal financial assistance provided through an Lamj w?a)

entity, which award consists in whole or.in part of

award under a designated program.

“(4) The term ‘deSIgnated program’ has the

meanmg glven such term in subsection (a)

+HR 815 IH -
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“(5) The term ‘financial assistance’ means a

orant cooperative - agreement contract, or ]
it ) . l ¢ ’ - “n . ’ - < ’ . ‘h"’khf ‘{"D W
voucherized assistance. ' N ”‘.S!M"\.“”’? v
— : VT !’,\k v l/g\av\
{a»-gw,«:\,e :

“(6) The term ‘program beneficiary’ means an

individual who receives program services.

“(7) The term ‘program participant’ has the

‘ lﬁeaning given such term in section 582(a)(2).

“(8) The term ‘bfogram services’ means treat-
ment for substance abuse, or preventive services re-
garding such ‘abuse, provided pursuént to an award

: urider!a deéignated program. ‘ | |
| “(9) The term ‘reiigious orgé,rﬁzation’} means a
.nonprofit religious Qrganizat'ibn[ | |

“(10) . The term ‘voueheriied assistance’

'meané—-* N ,

“(K) a bsystém. of selecting] and reimbursing
ppogram services iﬁ;which— . |
| 'f‘(i) the beneficiary is given a docu-
<mént, or other authorizafion_ that may be
used to pay for program services;
“(ii) the beneficiary chooses the orga-
nization that will provide services to him or- -
her according to rules specified by the des-

ignated award recipient; and

+HR 815 TH
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“(iii}:fllc. organization Sdé‘ctet’l by the
beneficiary is reimbursed by the designated.
award recipient for 1?)1'0g1"mn services pro-

vided; or .

“YB) any other mode of fi‘nanc‘ial assist-
ance to pay for program serviees in which the
program beneficiary de’ter'minés “the allocation
of progﬁaﬁi funds through his or ﬁer Sél&té’pi’()ll
of one service’provider from among alternatives.
“SEC. 582. RELIGIOUS ORGANIZ};TIONS AS PROGRAM PAR- .
| TICIPANTS.

“(a) IN GENERAL.— -

“(1) SCOPE OF Atf'rﬁom'ry.-Notwithstandir;g )
any other . provisioh of la{v? Ca religious
_organi‘zat'ion‘——‘ | -

“(A) may be a desighé,ted award r'ecipient; .\

“(B) may make designated subawards to -
other public or nonprofit private entities (in-
cluding other religious organizations); -

| “(C)' may provide fof the provision df pro-

gram services to prograrﬂ beneﬁeiariesﬁ through

“the use gqf vog@gi;@d,assistanee; and |

'V “(Dj may be a provider of services under

a designated program, including a provider that

accepts voucherized assistance. : ‘ ; j

R 816 IH
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“(2) DEFINITION OF PROGRAM 1*A1{'l‘1(}11h\;\‘-'1“.-—»-
F()r.lﬁilrpo’ses of this part, the term ‘program partici-
pant’ »-1‘heqns A puhl}i‘c or pri\igté .entjity that .has re-

ceived a designated. direct award, or a designated
subéuvafcl, regardless of whether the entity provides
pl"dg"ram Services. "Su‘cl'l term includes an . entity
whose only .pa‘rtieipation in a designated program 1s
to provide program ser\dées pursuant to the accept-
ance of x.foimhe;%'}lzed assistance. o

“(b) RELIGIOUS ORGANIZATIONS.—The purpose of

.this' section is to allow religious organizations to be pro- i
gram participaht‘s ‘on the same basis as any other non-
profit private ‘pr(ﬁdér-iiﬁt:ﬁout impairing - the  religious .
character of such ofganizaﬁians, and _wﬁhbut diminishing |
the religious freedom of program beﬁeﬁéiaries, .

L (e) N(I)NDISCRIMINATION AGAINST RELIGIOUS

ORGANIZATIONS.—

sHR 816 IH
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“(2) N()NDIS(.‘.R}MIN‘-A'NON.'—Reiiwious organiza-

~ tions are d gible to be pmfrtam pmtmpant% on the

same basis as any othu nonpmht prlvatc orwamzd-

uon Neither thc Paderal GOV(:‘l nmem nor a State
' receiving funds under such progmms shall dlS(,Ilml—A
- nate against an orgaﬁization that is or applies ta,k be
2 ‘progran;a participant on the basis that the organi-

zation has a religious character.

“(d) RELIGIOUS CHARACTER AND FREEDOM.—
(1) RELIGIOUS ORGANIZATIONS.—Except as
préx{ided in this section, ,émy religious orgaﬁization

that is a program participant shall retain its inde-

: pendence from Federal, Sté,te and local government,
1neludmg such orga,nlzatlon S control over the defini- ‘

- tion, development, pracuce, and expressmn of 1ts re-

ligious behefs ,
- (2) ADDITIONAL SAI‘B(:UARDS —-Nexther th(,
I‘ed@ral Government nor a State shall requlre a reli-

gious organization to—

“(A) alter its form of internal governance; 4

or’

“(B) remove religious art, icons, seripture,

or other symbols;

JHR 815 IH
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m order to be a pt'()g‘mm.pz.u'tlcmant. vt l&?l& « W

“(e) NONDISCRIMINATION IN EMPLOYMENT.— 3 wellp M (b
» ' , _ tu%mg;: whazia
“(1y In GENERAL. Except as provided in para- }w,l{fa.‘f o e iU
EX e

umhh (2), notl nno in tlm section shall be construed S( <oyl )[ u
{.. ) @ / )
to modify or affect the provisions of any ophu F(,d— wi/l\ addi i
N L Lo fast ek e
eral or State law or regulation that relates to dis-
° hant. beem m‘t?/f(m)f
wf[Fvu\& ’my‘»

crimination in employment on the basis of religion.

“(2) EXCEPTION.—A rel1g10us orgam?atlon, w”?‘“’b"e :; :
that is a program partlupant may require that an 8 Lgerfb *ﬁltﬁm

employee rendermg programs services adhere to— -
‘ “(A) the religious beliefs and practices of

such. organizatioﬁ; and |
.“(B) any rules of thé organization regard-

ing the use of drugs or aleohol

a “) RIGHTS oF PROGRAM BDNDT‘ICLARIDS —-—Wlth

respect to. an individual who is a program beneficiary or

a prospectwe program beneﬁclarv, if the mdmdual objeet‘s

to a program participant on the basis that the partlupant

184 rehglous organization, the follawmg apphes

() : WM 1o 1o tthe
¢ Mmg&m?&ﬁﬁm&t@d

< ; \ S ‘A{M&Pﬁ«xrff’nr‘»

- «direet—award, the ergamization shall arrange for the ¢ O stiden pronds

<y . ) ' , rn mz\\, %v\dw;
individual to receive program services through an al-

T Gt )
ternative entity. ) - —fn L1 (ndn

“( : laarKJm Shee B
- - @ilan c\:}'\'h»x

- —subaward,the non-Federal ontity that made—the [ P(a(&Mﬂ?’“'

OW«A/\Q \ V\Ol)\,\’t

LV'CM“
p(nmw

| h,xljccc(‘lﬁ Mcé@%

‘ o : ‘ : o -+ )
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o “(4) Arrangements under any of 'parégraphs

(1) through (3) with ah alternative entity shall pf{),-

vide for prog.'r'a}m sefvie_es the monetary value of

»whieh‘“i‘s not less than the moh_etary value of the pro-

grarr_i ‘services that the individual would have - re--

ceived from the religious organization involved. .
“(5) NONDISCRIMINATION.—

“(A) In GEN.ERAL.‘—Except as provided in

subpafagraph (B) or as otherwise pfovided in'

law, a religious organization that is a program

participant shall not in providing program serv-

ices discriminate against a program beneficiary

_on the basis of religion or religious belief:

17

=) * ) -

+HR 816 IH
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[0}

2
4
5
6
' 8 ' “(g) I‘I‘oCAL A(‘COUN'[‘ABILITY
9 “(1) IN GENERAL. —Except as prowded in para-
10° A graph‘ (2), any religious organization that is a pro-~
11 gram pzifticipant shall be subject to the same regula-
12 tions as other ‘recipiients of awards of Federai finan-
13 cial ass;lstam,e to aceount in accordance with gen-
14 ~erally accepted audltmg prm(:lples for the use Of the
15 - funds provided under such awards
16 “(2) LIMITED AUDIT.—With respéct to the
17 aWé,rd involved, if a religious organization that is a WQ/Y\»\' t W:
program participant @aintains the Federal funds in g&x& i: fom
19 a separate account from non-Federal funds, then
20 only the Federal funds shall be subject to audit.
. 21 4 “(h) COMPLIANCE ——W1t11 respe(,t to eomphan(,e with -

22 this section by an agency a rchglous orga,mzatlon may
23 .obtain Judxclal review of ageney action in accordance with

24 chapter 7 of title 5, United States Code.

<HR 815 I
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"1 “SEC. 583. LIMITATIONS ON USE OF FUNDS FOR CERTAIN
_PURPOSES.

“(a) IN ?rENERAIJ. 'Except as pl‘*()vided in subsection

(b)), no funds pl(m(lccl (lucctlv to an entity und(,l a des-
ignated program shall bc expended for sectarian wor Shl

or instruaction.

10%&&&4&%@@&@&
B 11
12
13

“SEC. 584. ADMINISTRATION OF PROGRAM AND TREAT-

MENT OF FUNDS.

14 “assistance. under a des,lgnated program pmmded_to..m_m&

iS—b@h&Lﬁ-—@fl—ppegp&m—beﬁeﬁet&ﬁes is aid to the beneﬁelaly,
16 not to the orgamzatlon providing program semces;—'Phe
. 1%ecmat—by~fr~pmgrm-beﬁeﬁem?—e€—megsam—semws—at
18 *thc—%&cﬁxtres—of—tkm—erg&rmﬁen—sh&ﬂ—mt—cmsﬁbuﬁe—@e&»

. “(a) FuNDS NOT AID TO INSTITUTIONS—;Fi11a,ncial“

[

24 .
25—¢ fieipant—T-u-State
26 vent-the-expenditure-of-State-or

. +HR 815 IH -
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3 -
4,
5 “SEC. 585. EDUCATIONAL REQUIREMENT‘S FOR PERSONNEL

6

| 8
9

IN DRUG TREATMENT PRO GBAMS
“(a) FINDINGS. ——Tlaa Congr ess finds that———
“(1) establishmg formal educatlonal qualiﬁca— V

tion for counselors and -other personnel in drug

[
o

_treéhﬁént 'pfbg;alﬁs may - ﬁndermine the _éffec_tive-
11 ness of such programs; and_ o
12 'l ‘“(2) such formal educatioﬂnél requirementé'for
13 ‘.counSelors and lOthér pérsonhel may hindérror' pre-
14 | vent the provision of needed drug treatment services.
15 "‘(b) LIMITATION ON EDUCATIONAL REQUIREMENTS .
16 |

OF PERSONNEL.—

17 “(1) TREATMI%_NT OF RELIGIOUS EDUCATION.—

18 If any State or local government that is a’ program

‘19 participant imposes formal educational qualiﬁcaﬁons -

20 on préviders of prograih Servicés, includiﬁg ré[igious ‘

21 Qrganizations,, such State or local gox;ernxhent shall

22 | treat religious education and trainihg of personnel %cw‘\ﬂMQC‘i
23 as. hawng a eritical and po%mvc role m the dehver'y ma%m
24 of pro«mm services. In applying cdumoga? quali- M‘d’ |
‘25 ho provide wé\mﬂwabw \Y\@S’M’w\

tma‘mom for pcrmnn@% in religious mganlmuons ‘

o - o A\m/w\oé e
- «HR 816 IH o . ' S e
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such State or local government shall give credit for
Llostwncr abuge - P v\dadlgul He rd\o)\»Wv oY
reliedorgAeducation an(l training Lquwalcnt to (,I(,dlt

- given for seculzn' course work in dr’ug treatment BF

srade
rovidi & Substsnce
“(2) RESTRICTION OF DISCRIMINATION RE-

"QUIREMENTS.

“(A) IN GENERAL.

Subject to paragraph
(1), a State or local goverfnmeht that is a pro-
gram 'participant may establish formal edu-
cational qualifications for personnel in organiza-
" tions providiﬁg program services that contribute
to’'success in reducing drug use among program
.beneﬁciaries | | '
| “(B) E}xCEPTION —The Secretary shall
waive the apphcatlon of any educatlonal quall-v
ﬁcatloq imposed under_subpar_agraph (A) for-an |
individual religious organization, if the™Sec-
retary determines that— -
—
“(1) the religious orframzatlon has a
record of pnor quccessful drug treatment
~for at least the preceding three years; ‘

“(ii) the educational ~ qualifications

cjw UJW

\F' sz 'edwx\.'a&u\/\ qmw\g < ‘«amu(w& by Stoaks
' abnse Aot melodes {Mm Olu%uu—wna nat

pw{ ic fu subsiun e
ab st fyrodrant’,

\A.Cb ww) edayc et
and’ hrasngee shadd

be fwer credd
eq wvalendt +

" Secalban Q&uaﬂ@ :

W ’hfn.]\m N+ .’

relted do sdbotop oo

M:um.savm

- ‘\

~. ,‘

—

have effectively barred such religious orga-

+HR 815 IH
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1 ~ nization from becoming a program pro-

2 vider;

3 “(i1) the organization has applied to

4 - the Seeretary to waive the qualifications;

5 and o

s ~ - b

6 “(iv) the State or local government /
et o {

7 has failed: to demonstrate empirically that |

8 the educa,tional qualiﬁeations in question )

9 ‘ ©oare nece%%aly to the su(,cessful operatlon of /

10 a drug treatment progr: am.’ :

e it

-vaw‘_p_.._.w._m

11 SEC 203. CRA 'CREDIT FOR INVESTIVIENTS IN COWUI\;J

12 ‘ DEVELOPMENT ORGANIZATIONS LOCA

o

13 ) " RENEWAL COMMUNITIES. 7

14 Section 804 of the Community /’uﬁestment Act, of

15 1977 (12 U.s. C 2903) is amende v adding at the end

16 the following new Subsectlon
{

17 . “e) INVESTMENT CERTAIN COMMUNITY DEVEL-

18 OPMENT OR(::II//A 'TONS.—In assessmg and taking into
19 a@(:’ourit ungi/ subsection (a), the record of a regulated

e

P :
20 flnanuaunstitutlon the appropmate Federal ima,nual su-

21 pu'\as?)ry ageney may consu‘ler as a faetor, mvestments
224 4f/tlle institution. in, and capltal investment, loan partici-
’23, pation, and other ventures undertaken by the institution
'2'4. in ‘cooperatiori with, ahyCmnniur;ity development organi-

25 zation (as defined in Sécti01i234 of the Bank Enterprise

+HR 816 I



