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LITERACY INVOLVES 'FAMILIES TOGETHER ACT 
1 . 

FEBRUARY 29. 2000.-Oonu;oitted to the Committee: oftbe Whole House on't] eState 
, of the _ Unitm and ordered,.W be priD.ted 

Mr. GoODLING, from the Committee on Education and tJ Ie 

Workforce, submitted the following 


Dapartr lent of Justice
REPORT 
together with 

ADDITIONAL AND DISSENTING VIEWS ~ . I-r.···~~.· ~ ·-.~A~V 
. . , ' - .. -.! ~ L::::i1Hri I 

[To a~p8IJ,Y B.R. 322.2J 

[Including eost'esuma:te ofthe Congressional Budget Office] . 

, The Committee on Education and the Workforce,. to wh)m was 
referred the bill (B.R. 3222) to amend the Elementary a Id Sec­
ondary Education Act of 1965 to improve literacy throug} family 
Uteracy projects, having considered the same, report fl ,,,orably 
thereon with amendments and recommend that the bill as amend­
ed do pass. ' 

,The amendments are as follows: 
'- Strike ou.t all a.fterthe enacting clause and insert in liet thereof 

the following: 
'SEC'J'lON 1. nOBT Tm.& . 


This Ac:t may be cited as the IlJ:dteracy Involves Fa.mllies Together Act". 


TI'rLE I-FAMILY LITERACY 
SEC. 101. AUTBOlUZA1l0N 01' APPBOPRlATJONS. 

SectIon l002(b) or the Elementary and Seconda:r:y Education Act 0' 1965 (20 
U.S.C. 6302(b» is amended- ,: 

(1) by str.ildnsr "$118,000,000 for fisca11e8r 1995" and inserting "$! 00.000)000
for fiseal year 2001D

; and 
(2) by &tri1dng "'four" and inserting "thxee". 

SEC. UtI. IItIP.H.OVING BASlO ftWGBAM.S OPERATED BY LOCAl,. EDlJCATlON.t\L~] NCIES. 
Section 1111(c) of the ElementJu-y and SecondMy Education Act (i 1965 (20 

. U.S.C. 63l1{c» is umended- . 
79-006 
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is .to. coordinate existing federal, state and local program; to in'; 
crease the number of family literacy programs within L. state.' 
While a total of $20 million has been appropriated for this ) lurpose, 
not all. states wishing to receive such grants have done 80. The 
.Committee believes it is important that all states seeking t( receive 
a grant to coordinate family literacy services should have a: l oppor­
tunity to do so. H.R. 8222 would require the Secretary to use $1 
million of appropriated funds for Coordination grants ina ly year 
states apply and qualify to receive grants under this sectio 1 of the 
law. In any year that a state does not apply and qualify to receive 
a grant~ the Secrei;ary would not have to reserve funds (or t us pur­
pose. The Committee bill only permits states to receive Ot e grant 
for purposes of develop~g a statewide family literacy initiat ,ve.. 

PartiCipations bY religioU8 organizations 
H.B. 3222 amends the defmitions of eligible, organization rod eli­

e~~~;o~~th~~~,,~~l~~: ;' 
partment of EducatiOD.~ " - -~~already 'pl OVlding V 
services under this Act.' However, the Committee thought it 'Was . 
important to amend current definitions to clarify that sn::h pro­
viders may not be barred from providing services in the fut Ire, be­
cause of their religious nature. . . 

During Committee consideration of H.R. 3222, Rep. Mark Souder 
(R-IN) offered an amendment instituting "charitable chi ice"-a 
concept designed to ensure that all levels of govermnent g ve con­
sideration to religious organizations, on the same basis a; 'other 
nongovernmental organizations, in ca:rz:ying out the Even St Lrt pro­
gram, and that such consideration be consistent with the Es ablish­
ment Clause of the constitUtiOn.,;]. 

It is important to note. however•.that Under Even start tb ~ grant
recipient at the local level is a partnership, not an individl al reli­
gious organization or .other nonprofit organization. By law tl e paIt­
nership must consist of a local educational agency and an, nprofit
community:...based organization. a public agency other than. a local 
edu~tion8.1 ageney, an institution of higher education, or s public 
or private nonprofit organization (such as a' religious organ: zation) I .other:than a lOcal educational agencY. The language of ch~ ritable 
choice should be. read in the context of a relig:ipus organiza ~on as 
a partnersbip member. . ' 
. In addition to providing that religious organizations be ;onsid­

ered on the same basis' as other nongovemmental organi~ ations, 
the amendment states that religious organizations may not be dis­
criminated against on the basis of their religious cbaractt r. The 
amendment would: (1) clarify that a religious organizatic n that 
provides assistance retains its religious character and contx)) over 
the definition, development, practice and expressiOn. of its rc Ugious
beliefs; (2) cla.ri.fY that neither the federal, state or local "overn­
ments may require the religious organization to alter its i lrm of 
governance or remove religious art, icons, scripture or othe r sym­
bols in orde.r to be eligible for assistance; (3) clarify that rE ligious j
o.r~atiolls are exemP'f;: from. emp!oyment nondiacriJninat on re­
qwrements of Title vn of the Civil Rights Act as' is true unl :e.rthe 
ctu'rent Title. VII civil rights law; (4) clarify that no govel c.ment 
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I, 
funds may be used for sectarian worship, instmction or prose] ytiza­ i 

~ 
tion; (5) clarify that a religious organization may not serve ~.s the 

fiscal agent for the partnership; and (6) protect beneficiaries )f the 

Even Start program from discrimination on the basis of relig ion, a 

religious belief, or refusal actively to participate in a rellgioui prac­

tice. 


The charitable choice language is substantially similar t. lan-, 

guage that is already a part of current law in the Communit~ Serv­

ices Block. Grant (P.L. 105-285), the welfare reform law (p.L 104.­
193), the House·paased version of the Fathers Count Act of 1999 


. (H.B.. 3078), and the Bouse-passed version of the Juvenile .ll1stice 
legislation <H.R. 1501). Each of these two laws as' well as t 1e fa­
therhood bill passed the House with broad bipartisan SUppOJ t. Ad­
ditionally, with respect to the Juvenile Justice bUI, on Jw le 17, 
1999, ,the House passed a specific charitable choice amendml nt of­
fered by Rep. Souder by a vote of 846-88. Furthermore, ill prior 
years we enacted child care legislation whereby the federal g )vern­
ment funds child care services" in many cases, through 1 civate 
faith-based organizations." Pell, grants, too, are funded by tb ! gov­
ernment and may be used by students who attend private ti. Lurch· 
supported colleges. In ahort, Congress is clearly on record a I sup­
porting more choices across the board that involve religioust, -affili" 
ated entities. The langUage of the .Souder amendment e: :tends 
charitable choice to the family literacy arena. . 

The executive branch is also an advocate for charitable j hoice: 
The Clinton Administration has been a strong advocate for. allow­
ing religious organizations to compete with traditional nc l1·reli­
gious organizations' in providing social. and other services jQ the 
needy. In fact, on :May 24, 1999, during a speech in Atlanta, Giaor­
gia, Vice Presid~nt Gore said,' . . 

I have s·een the transformative power. of faith-b~ed S?­

proaehes through the national coalition I have led to hE lp 

people move from welfare to work-the Coalition to St s­

tain Success • lit if' I believe goveminent should play a 

greater role in sustaining this quiet transformation-lilt 

by dictating solutions frOm above,' but by supporting the I Ii.. 

fective new policies that are rising up from below. And I 

believe the lesson for our ·nation is clear: in those sped ic 

instances where this approach can help us meet cruSbi:lg

social challenges that are otherwise impossible to meet .... 

BUch as drug addiction and gan~ violence-we should f K" 

pION carefully·tallored partnerships with our faith comm Ll" 

nity, so we can use the approaches that' are working be It. . 


Similarly, President ClintOn has stated "Common sense sa: 'S that 

faith and faith-based o~zations from.all religious backg 'ounds 

can play an important role in helping children to reach their fullest 


, pote~tial • .. ." . ' . 
The Committee notes that under the Souder amendment 1 ,0 reli­

gious organization is ~qui:red to partic:ipate in EvenS~. ~ ~ther, 
under the amendment, thegovemment may not <lisen: runate 
against religious organizations .that seek to participate in tb ~ .local 
partnership and may not require those religious orgl.Ulizat: Dns to 
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"secularize" or elimjnate· their religious character in order 1 0 par. ~ as the ticipate. .of the 

A second-degree amendment to. the Souder amendment ~ 'as of­rion, a fered by Rep. Dale Kildee (D-Ml) and was accepted by a voil: ~ vote..: prac· 
, : The amendinent stated that no services under Even Start T 'ay.be 

o ·lsn­ '£ryided by a v0¥aMer oX ce~.This amendment clarifi, 8 that 
th m current w an un er the bill. there is no authol ity for.' Serv­ I 

Even Start services to be offered through a voucher or CeI'l ifitate,~~104- , 
pro~. . .,;:d',,:1999 .Another amendment that was adopted during mark·up 1'lOhib­r.{rustice ! ited aD.. eligible entity from Bubjecting a participant in m: Even'i·:;.he fa-
Start program and during the conduct of such program to sel tarian

:1;, Ad­ worship or instruction or proselYti~ation, This amendment , ras of­
ne 17, fered by Rep. Bobby Scott (D-VA). The Souder amendment ~ lready
~nt of· prohibited Even .Start funds from being used for worship, iJ IStruC­_ prior tion or prose1ytization. The Scott amendment goes one step j mher 
overo­ to include a prohibition in the program regardless of the f lllding
lrivate source. While the language provides a safeguard, First Amex dment 
e gov· jurisprudence many event. would likely prohibit I\ueh aetivi les as

b.urch­ a part of an Even Start prognim. . . 

s sup­ ABecond A'll§DdmenLoLRep.....Scott...waa.._ac,c.~p.~~.g....YIbich.~8tate,~ /,
'-affili­ that receiEt of financial assistance under Ev~n St~~~titt: les re- ~ II" I
!ttends eelpt J! eteraI tmrmci81 aB818ta.nee. ~e Committee Vie'rs the }J.c.·~ 

amen en as nothing more than resrBtingcurrent law ani I w~.. ~~- !~
:hoice . is patently ob-rioue.. Regardless of whether the entity is a school ~(d:/ 
.anow­ district or a nonprofit organization. if you receive federal money ~.''I" 

In-reli­ under Even Start, it is considered federal fmancial assistaJ Ice. I .'.0'\ 

to the no way, however, does the Committee view the Scott lan.gu :lg~ as '.\

Gear- otherwise extending any new rights or extendin·g civil rights )rotec­

tiODB beyond current law. , . 

p­ Finally. some argue that con.tinuing to include charitable choice 


1 . in federal programs will lead to endless litigation. However, chari ­Ip ,. 
lS- I table choice has been in the welfare law for a little over thre! I years 
a and has not produced endless litigation over the· separa: ion~ . 


.ot church and state. In fact, the Cotnmittee is informed that : LO e ­
~f­ eral district court or appellate court has published any com t deci­

sion litigating this matter. . .. I 
fie Focv.sing on areas in greatest need 
:lg I The Even Start law focuses funding on local projects tha: serve . 

!X. 

areas with a high percentage or large number of children.anll fami­

i lies in need of services. IndicatorS of need include high Ie 7els of 
.u­ poverty, illiteracy, unemployment, or Limited-English profi :iency. 


:it. Having a ,high percentage of children who live in a school i rttend­t,s that anee area eligible to l'eceive services under Title I would be il [lother 

~ounds indicator of need. . . 

fullest The COJDmittee believes there are other indicators of neE d that
I Btat~B can use when reviewing applications for funding. For exam­

to reli ­ pIe,' there are areas where a large number of parents are re :eiving 

~ather, go"Vemment assistance. In many instances, their primaI)' bal rier to 

.ninate employment or higher paying jobs is a poor education. In ac dition, ' 

e local the Committee believes tliat states should take into account IVheth­

.ons to er or not applicants are serving a large number of parents VI b.o are 


being physiCally abused by a spouse. or other person with whom 
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ADDITIONAL VIEWS 
I oontinue to have grave concerns about the cODstitutionl 1 and 

policy implications of the "charitable choice" provision adc ed to 
H.R.. 3222, the "Literacy Involves Families together Acl.", )y an 
amendment offered by Representative Mark Souder. The a nand­
ment offered by Rep. Souder and adopted by the Committee seeks 
to provide that religious organizations may retain their axel ~ption 
from the prohibition against religious discrimination in title VII of 
the 1964 Civil. Rights Act, regardless of the receipt of federal unds, 
and therefore are permitted to discriminate with those funds m the 

. 
The idea that religious bigotry may take place With federal funds 

is not speculative. Durlngseveral debates on this issue a ld re~ 
affirmed during the consideration in committee~ it has been estab­
lished that a religious organization using federal'funds undel char-. 
itable choice could fire or ref\ts.e to hire a perfectly qualifi~ d em­
ployee because of that person's religion. (~* ., '" [A] Jewish (rgani· 

fire a Protestant if they chooset 145 CONG.· REG. 
H4687 (daily ed. June 22, 1999». Unfortunately, the CODJ nittee 
failed to adopt my amendment which would have ensured tl: at the 
exemption under Title VII should not apply to any em.ployInl nt po­
sition funded by an Even Start g'!"ant. 

The current ex.emption provided under Title 'VII ~s a c( mman
hi h lli l' . . ti t ..:I~ ........:,.'
«L a_ows re 19lOUS orgaruza DDSQ~o..mate 

~i.g'iQn. when, fQr:....exam.ple,~~L_Cathol.ic:.J:hunili...l.Ir.es_,a 
p~They canJ o'f course, require that require that the job appIi­
can,,t be Catholic. Thi,"s exemption was intended, to apply to t 1e use fl .... 
of private funds for the religious organization and it was n! fer ~ 'CW·we 
pected to be a'P~lied.to the use of federal funds. It is an in :orrect t~ 
assertion that t eextensiOn or the True VII exemption is con sistent. 
with current law. I specifically disagree with the Committt e that 
"[t]he amendment would: '" * * (3) clarify that religious 011 ;aniza­
tionsare exempt from em,~?;rment nondiscrimination reqw.r. lments 
of Title VU of the Civil Rights Act as is true under the. urrent 
Title vn civil rights law." In fact, the Supreme Court has ne rer ad.. 
dressed the issue with respect to the Title VII exemptions f)r reli- . 
gious organizations 'in whiCh public fuucls were in.volVed. Pru t court 
cases .have only ~twith the Title VII exemption for religi )US or­
ganiZations in which private funds were at stake. Furthenn( reo the 
only court to oonsider this issue, a Federal District Court : n Mis- . 
sissippi~held (in an unpublished case) that the funds "conf l;ituted 
direct financial support in the fonn of a substantial subsi, Y 
therefore, to allow the Sa1~a.tion Army to discriminate on th e: basis 

would violate the E·stablishlllent Clause of the 
First Amendment." Dodge v. Salva.tion Army, 1989 WL .588f-7 (S.D. 

(44) 

::1, 

,
: . 
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.- . 
There are broader implications for extending the Title VI ex­

emption than merely the hiring or ruing of an individual or the, 
sole basis of that person's religion. An excerpt from a Congress on 
Research Service, memorandum best illuminates the potential COD.., 
sequences of including such a provision: "If a religious proyj ier's 
faifJl mandates or ordains observance of jlrecepts based on ra :e or 
f!ender or sexual orientation, or marital status or, behavior the 
iii * ... provision allows the provider to discrlIIiinate againBt em )loy­
ees and potential employees on that basis." While the Sup ~m 
Court would. I hope, fmd racial' discrimination coD.Stitutionall~ sus 
pect even nit were to be motivated by a religious belief, it sh )uld, 
nonetheless, cause, concern that there a..requestions about the 
interplay between charitable choice and other nondiscrimin Ltion 
provisions.,' , 

It is 8. result of these very questions that made it necessa Z 1:1;) 
offer an amendment to..,make it clear that any receipt of Even ,tart 

iliant funds constituted receiB;t of federal firumcialaasistance lfor 
re-pUJ:po'ses"'"'QI establishlng legiSlative history, my intent witl this 
amendrilent is~igi~#ij!zftiO!!~..,...gp~~.J.Vlm"JEtlaral
mIDIS'mu~:iR1ii:Jii._~tl- scnmma lon.1aws. I agree witl the 

'~C6mmittee.,t1lat this aiii:elrdment'"a'OesiiotUtend"civil rights pro­
tections beyond current law" but I would note that these law l can 
be enforced if a religious organization is found to have violate, . any 
anti-discrimination laws. one of the traditional enforcement 1 lecb.­
anisms includes the withholding of federal ,funds from eD ;ities 
found in violation of federal law. This. option would be availal,le to 
any agency in its oversight over religious organizations' part cipa~ 
tion in the Even'Start program.

The second of my amendments that was adopted with moe [fica­
tions impl'oves the likelihood that religious o+Ba,nizations ope! iting 
with Even Start funds would do so without beIng in 'Violation I f the 
Constitution. Without my amendment~ the charitable choice J1rovi­
sion prohibited only the public funds from. being used for "sect uian 
'worship, instruction, or proseIYtization". This would not, of C( urse, 
cover the privately paid empfoyee or volunteer from engagi 1f1. in 
such activity. The concern here is that you have vulnerable fa] lllies 
with very young children who are ,seeking to improve their Ih es by 
attending a federally funded literacy program. In essence, thE yare
a captive audience. For pUlll_oses of establishing legislative hi Itory,
the amendment I offer~d which V{fiJi accepted pl'Ovided that a p."ant' 
recipient could not subject a participant in an Even Start pre gram 
to sectarian worship or instruction or proselytitation, throug: t any 
means regardless of whether it is paid for with federal funth . pro­
vided through a volunteer, or in any other way. Again, my aJ lend­
ment improves' the charitable choice provision and increasE 5 the 
possibility that it could be implem:.ented consistent with the Con­
stitution. ~ 
, It is important to note that charitable choice has not beE:l en­
acted without its controversies or without questions about it;, con­
stitutionality. When signing charitable choice into law as pari of S. 
2206, the Community Services Block Grant reauthori~ation1 ?resi¥ 
dent Clinton included the following statement: 

The Department of Justice advises, however, that tr e 
,provision that allows religiouslY affiliated organizations , D 



be providers under eSBG would be unconstitutional ira o.d 
to the eXtent it were construed jto permit govemio.en:al 
funding of "pervasively sectarian" organizations, as tJ ,at 
term has been defmed by the courts. Accordingly, I o In­
strue the Act as forbiddirig the funding of pervasively E ~c· ' 
tarian organizations and as permitting Federal; State, f nd 
local governments, involved' in. disbursing CS,BG funds to 
take into 'aCCO'Wlt the structure' and operations of a r lIi-' 
giollS organization in determining whether su!-"h an orgs ai­
zation is pervasively sectarian. " ' . 

" In various cases, the Supreme Court lists several criteri 1 to be 
used to determine if an institution is "pervasively sectarian" ; (1) lo­
cation near a house ofworship; (2) an abundance of religiol.8 sym­
bol~ __~n the premises; (8) reli 'ous discrimination'. titu­
tlon's !!!tins practices; (4) the ~resen 0 re 19lOUS actiyiti !S;' and 
(5) ilie purposeful. articulation of a relig!ou8 mission. 

Yet, the legislative history of charitable choic.13 is very el. :ar-its 
purpose is to provide government funding to ·'pervasively sel tarian" 
religious organizations. During the debate on an amendn ent of­

, fered by Rep. Chet Edwards to H.R. 3073, "The Fathers Co mt Act 
of 1999", proponents of charitable choice argUed that to nc tallow, 
funding of pervasively secta:.rian organizations would «gut" , he bill.. 
Unfortunately, Rep. Edwards' amendment to prohibit feder.1I fund­
ing of "pervasively sectarian" organizations was defeated 01 . a vote 
of 184 to 288.. ' 

In a Congressional Research Service report entitled "Ch lritable 
Choice; Background and Selected Legal Issues','· (RL30388) it con­
templates the difficulty of implementing all of the seemin r1y con­
tradictory elements of charitable: choice . in a manner co lsistent 
with the Constitution. 

& noted above, one, of the issues that has been ra.:,sed 
about charitable choice measures is whether it is poss ble 
to implement all of ,their provisions or whether 60me : leo­
esemly have to be ignored, i.e., whether the various pI lvi· 
sions of charitable choice are internally contradictory. 3ut 
that issue of the'administra.tive feasibility of implemen ,jng
charitable choice is, in. fact, a question of its consi itu­
tionality. All of the charitable chOice provisions enacte·[ or 
approved to date reguire that they De implemented « :on­
slsted with the Establishment Clause of the United 8t ltes 
Constitution." But they also allow the religious orgaz: i~a­
tions that receive grants or administer co;ntracts under the 
pertinent programs to·hire only. adherents of their Iwn 
faith. to display religious symbols and scripture on the 
premises where services are ~rovidedl' t.o practice and ex­
press their, religious beliefs indepennent" of any gov ~rn­
ment restrictions, and apRarently, to invite thep81 tici­
pants in the, publicly funded 12rognuns to take part in :-eli­
gious activities funded With the organizations' own fu lds. 
Such organizations also need not, although they mS,J., be 
mcolJlorated sej)arately' from a sponsoring religious en ;ity . 
.Admfuistrative1y, the question is whetlier the progz uns 
can be implemented in. ,full compliance with all of 1:: Lese 
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i . provisions. But more fwldamentally, the question i ~ 
1 whether it is "consistent with· the Establishment Clause ~ 
t for the government to fund religious organizations wit).· 

.- these characteristics. '" * '" That means f9r purposes of d .. 

:­ rect public aid a religious organization's secular function s
d and activities must be able to be separated from its reI­
o gious f\lllctions and aCtivities. If they are separable, go'"
1­ ernme~t c~ directly. subsidize tho~e. functions. However, n
1- j the entlty IS so permeated by a religlous purpose and cha '­


acter that its secular functions and religious functions al e 

to be I "'inextricably intertwined," i.e., if the .entity is "pervasive y 


(1) 10- sectarian," the 90urt has ~eld the estahlishtnent clau: e \ 
i sym­ . generally to forbId du-ect aSSIstance. ~ 
lStitu­ The premise of charitable choice seems to suggest that raJ igious .i; and organizations participating in Even Start may operate withe Ilt re­

gard to p-roviding a religiously neutral atmosphere. Their COl .stitu­U"-its tional requirement to provide services in a neutralenviro: lmentman" , ~! whit;h is not "pervasively sectarian" is not lessened by the provi­~nt of­ ! sions in charitable choice. It is unfortunate that the langu 1ge innt Act charitable choice, specifically subsection (b), may lead som ~ reli­. allow gious organizations to operate in a manner that violates th: Con­u~bill. stitution and subject them to unwanted lawsUits.L fund­ Charitable choice presents a myriad of constitutional and policy. a vote 
implications. UnfoItunate1" we have failed to fully inve Itigate 
these issues bec~use it is not a· serious attempt by its prop )nentscitable 
to set appropriate, responsible policy for religious organi2 luons'it con­
participation in federally funded grant programs. Rather, it i j ooth·ly con­
ing but political window dressing for those who have cont nually ,.sistent 
sought in this Congress and the previous one to intrude u}::tn the 
religious liberties and protections afforded by the First AlDer dment 

led .of our Constitution.
ble A copy of the Congressional Research Semce Memorandu: n enti ­
ec­ tled "Questions Concerning Possible Charitable Choice AmeI dment,vi­ to the Even Start Program," is submitted for the record as ;:Jart oflut my additional views. .ing ROBERT C. "BOBBY' Sc ·OTT.
tu" . 

'. or 
·on­

CONGRESSIONAL RESEARCH SERVICEt,tes 
LtBRARY OF CONGItES~ • 

~za­ Washington:! DC, February 15, . WOO,the 
Iwn MEMO~tJ:Mthe 
e;x.- To; Honorable Robert C. Scott. Attention: Theresa ThompsoI. 

!rn­ From: David M. Ackerman, Legislative Attorney, Americ.< n Law 
dci· Division . 
:eli­ . Subject: Questions Conceming Possible Charitable Choice " Unend­
lds, ment to the Even Start Program. . . be . This is" in response to your request for a brief analysis of I be p,os­
~ity. sible legal -implications of the employment discrimination p: 'OviSlOn 
1DlS of a charitable choice amendment that may be proposed to the 
lese Even Start program and for information on the consti utional 
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standards governing direct public assistance to religious 0] ganiza· 
tions. This memorandum respon'ds to these inquiries in orde :". ' 

Employment discrimination' 
The 'text of the charitable choice amendment has not bee 1 made 

available to us. But previous charitable c::hoice proposals 1 ave in­
cluded one or both of the foll~wing provisions regarding !mploy* 
met discrimination: 

(1) TITLE VlIEXEMPl'lON.-The eJtemption of a. ieligi JUS 
organization provided under section 702(8)' of' the C ivil 
Rights Act of 1964 (42 U.S.C. 2000e-1) regarding emp oy­
ment practices shall not be affected by' the religious OJ ga­
mzation's provision of services under, or receipt of fu.ds 
from, [name of progI'8Dl). 

(2) TENETs AND TEACHINGS.-A religious organiza1 ion 
that provideS. services under [name of program] mSiY re­
quire that its employees providing services under BUch '] ro· 
gram aeiher-er to the religious tenets and teachings of S lch 
organization, and such o~ation may l'equire t lat 
those employees adhere to rules forbidding the use of 
drugs or alcohol. . 

Time limitations prevent a thorough analysis of these pre risions~' 
but several observations might be made. . 

First, with the· exception of the part concerning the use ( rdrugs 
and alcohol in the second provision, it appears doubtful thl ,t th.ere 
is any significant ditferen~ in the scope of the two provisiol s. Both 
provisions appear to allow. religious organizations receiviD. r funds 
under the pertinent program to discriminate on religjous I ;.rounds 
in theiremployJnent practices. Title VII of the Civil Rightl . Act of 
1964 gener811y prohibits 'public and. private employers fr tm dis.. 
criminating in their employment practices on the basis . )f race, 
color, religion, sex, or national origin. But § 702(8) of that statute 
exe ts reli ·DUS 0 _jutions from the ban on tebglOus a~C?iiffii­
nation, as 0 ows: ­

Section 702(a)~ This subchapter shall not apply to" ~ * 
a religious co~oration, association, educational institut on, 
or society with respect to the emplo~ellt of individual I of 
a particular religion to perform work connected with ;he 
carrying on by such corporation, asSOCiation, educatic Ilal 
inStitution, or society of its activities.. ' 

That exemption, it might be noted, applies not only to the r ,Iigi;fl.
activities of a religious organization but also to its secWw activi­
ties.1 . , 

.!l)tle VU....2.L~y..Q~applie8 without reB.~~~.w~ether an o~ani­
.2ati!LIL.X~c~ublic:tU.D:ds::7'lrel;rovijuon In tlie 1iflft th cntable 

. Choice 	amendment noted above,. tlius, . would extend the T tIe VII 
exemption for religiouB organizations to situations in which the or"" 
ganizations receive public funds under the pertinent progr llD. and 
allow them to discriminate on religious grounds in their · 'mploy­

~ of tM fusiiline Bishop of rIM Churr::h. of JlUllU Chrilt of Lotter Da; Saiflllf v.L/ o.s. a2'I (l!l8'Il, 
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jza-

J 

ment practices to the same extent as is currently' allowed by rit1e 
.~ VII. .' 	. 
.~ The language in the second provision allowing a religious orl 'ani~
• .zation that receives funds under the pertinent program to ree uireI 

lade l 
I its employees "to adhere to the religious tenets and teachinl:8 of 


! in- suc;:h. organizationJJ appears congruent with the Title VII. ext :mp­

lloy- tiona. Under both provisions a religious organization can· restril t its 


hiring not only tQ ,members of its own faith but to those who ~ bide 
by its precepts and otherwise give preference to such perSOJ S in 
their 'other employment practi~9. ..' . 'I Second, the scope of each exemption appears to be quite b: oad.

I The Title VII exem.ption, for instance, h.a:s been held to proteci em­
• 	 ployment discrimination by religious· organi7:ations in a varie ,y of 

circumstances: . 
• the Church of JcsusCbrist of Latter-Day Saints wh :n it 

! . fu-edseveral employees because they· failed to qualify 1Jr a 
, "temple recommend." i.e., a Certificate that they were Marl lons 
; who abided by the Church's standards in such matters as· reg­
1 ular church attendance, tithing, and abstinence from· C4 free. 

, tea, alcohol, and tobacco ,(Corporation of the Presiding .Bi ~hop

f of the Church ofJesus Christ ofLatter-Day Saints v.AJnos: 483. 


U.S. 827 (1987»; . . .." .. 
;ions, • a Christian school that tired a teru:her for having 8ll ~ £fair 

with the father of three children at the school and brewl g up 

lrugs his m~e (Gosche v.Calvert High School, 997 FASUPP 867 


(N.D. Ohio 1998};affd mem, 181 F.3d 101 (6th Cir. 1999»);mere 
Both 	 • . a Bl!:p!i~t university that han:ed a prof~86or £!om. te~u ~g . 

at Its divm1ty school ·"because his theologu:al Vlews dif eredUncia from those of the dean (Killinger v. Samford University, 118·unds F.8d 196 (11th Cir. 1997»; ,i.ct'of a 	number of Christian schools that fired female teaJ hers . , dis-	 , • 
for having extratnarital sex or committing adultery (Bo;, d v.race, 
Harding~cadem:y of Memphis, Inc., 88 'F.Sd 410 (6th Cir.atute 1996) and Dolter v. Wahlert High School. 483 F.Supp. 266:rimi· <N,D. Iowa 1980);. 	 .' 

• a Christian college that refused to hire a Jewish prof ~ssor 
(Siegel v. Truett-McCon.n.ell College" Inc., 18 F.Supp.2d l335 
(N.D. Ga. 1994), aff'd mem.., 73 F.Sd 1108 (lUh eir. 1995)::

• a Catholic. school for ruing a teacher who remarTied" vith· 
out seeking an annulment of lier flrSt marriage in accord with 
Catholic doctrine {Little v. Wuerl, 929 F.2d 944 (Sd Cir.1f 91»; 

, 	 ,.' a, Catholic university that refused to hire a female pro­
fessor because her views on abortion were not in accord with.gious 
Catholic teaching (Maguire v. Marquette University, e14 F.2dlctivi­
1218 (7tbCir. 1987»;, " 

. J .• a Baptist nursing school that fired a student services spe­~gani­
cialist after she WaS ordained a minister in a gay and Ie; bian..itable 
church that advocated views on homosexuality "which we] e in­e 	VII 
consistent with the [school's) perce:2tion. of its purpose and mis­l.e or~ 
sion" (Hall v. Baptist Memorial Health Care Corporatioi't 27J. 	and 
F.Supp.2d 1029, 1088-89 (W.D. Tenn. 1998»;lploy­ • a Presbyterian college for dismissing a Catholic prot ~ssor 
(Wirth v. College of the Ozarks. 26 F.Supp.2d 1185 (w.n Mo.

:ai.hl8 v. 1998»; 	 . 

,; . 

http:F.Supp.2d
http:F.Supp.2d
http:F.Supp.2d
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.. a Christian retirement home that fired a Muslim recep­

tionist after she insisted on wearing a head covering 15 re­

quired,by her faith (EEOC v. Presbyterian Ministries, In. ., 788 

F.Supp. 1154 (W.D. Wash. 1992»; , ' 


• the Christian Science Monitor when it refused to lire a 

non-Christian Scientist {Feldstein'll. Christian Science M.1nitor, 

555 F.Supp, 974 (D. Mass. 1983)); and ' 


. • a Catholic school when it fired a teacher for ma.rtyin r a di­

v:orced .man (Bishop Leonard Regional Catholic School' '. Un.:. 


. employment Compensation Board .of Review; 140 Pa.Cll.wlth. 

.428,598 A.2d 28.(1991». . .. 

Third, the language in the second proVision allowing re: tgious 

providers to "require that * * * employees·· adhere to rules : orbid­

ding the use of drugs or alcohol" potentially has an a'pJ~li ~ation 

broader than the discrimination permitted by the Title VII provf··.. 

sioD.. Rules forbidding the use of drugs and elcoholare an it tegral 

part of some religious faiths and in those cases would be legi: imate 

grounds for discrilDination under both the tenets and tea :hings

langt.;age· and the exemption based on Title Vll. But not all faiths 

forDid the use ,of'drugs or alcohol, and in some religions SUI h use 

is even part of ,the rituals of the faith. For those faiths the ill! crimi­

nation .authorized by the ~oregoing language would not duplic ite ei ­

ther the tenets and teachings- language or the exemption ba .ed on 

Title VII. Such organizations could discriminate not only (n the 

basis of the .religious eha.racter of their employees or applicaJ Lts for 

employment but also on the basis of their use of drugs or a cohol. 

To that extent, then,' the second employment discrimination pro'lli­
sian is slightly broader than the first.' . 


Finally, under both provisions thet#) may be some question about 

their interplay with other nondiscrimination provisions. Tit: e VII, 


. for 	instance", 8llows religious organizations to discriminate 0 1 reli­
gious grounas but not on 'grounds of race, color, sex, or natioI: at ori ­
gin.What happens, then, when religious doctrine mandat« s dis­
cri:mi.nation t.htit may also implicate the other prohibited ba: es for 
discrimination? A nWnher of cases for example have involv!d the 
legality of Christian schools firing unmarried female teacher I after 
they became pregnant. At least two courts have said that th ! Title 
VII exemption would allow the schools to dismiss a female t !3.cher 
for adultery under these circumstances but that ~ dismissal; .imply 
for pregnancy would raise apossibllity of probibited sex discr mina­
tion.2 Similarly, Title'VIrs ban on sex. d:isc.rim:ina.tion was leid to 
apply to a Christian school's policy of extending health insllrance 
benefits to Inen and single persons that were not a'llailable t , mar­
ried women mite emplOy, notwithstanding the schoors cant antion 
that its religiouS beliefs regarded husbands as the head )f the 
household in any marriage and as the primary pro'llider fc r that 
household. a 	 . . . , . 

Although there does not aPRear to be any dispositive cae:! law, 

some question may also exist lfan organization whose religil us te­

nets mandate racial separation or differential treatment «n the 

basis of race discriminates on racial grounds in its emplo r.ment 


2 S~ Vigarv y, Valla;y Christian. Cu1Jsr DfDubu.,;.. CrJifomilz, 805 F ,Supp. 802 {N.D. ( ill. 1992)
and Ga.m:y y. Allen. CJi.ristitm Sr.:hQOI. 995 F.Supp. 340 0ii.D. N.Y. 1998).


BEEOe v. Frern.on:t CIz.risti4n, School, 781 P.2d 1862 (9th Cir. 1986). 
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practices.· One case involving a :charge of racial discriminati· III by 
, a religious institution violative of Title VII. at least, held tl: at "if 

, i a religious institution :t * '* presents convincing evidence th! .t the 
" ; challen~edemployment practice resulted from discriminatil n on 
( the basIS of religion, § 702 deprives the EEOC of jurisdiction 1:0 in­
~ vestigate further to determine whether the religious discrimil .ation 

I 
t 
~ 	 was a pretext for some other form of discrimination."4 In th I con­


text of a program that receives public funds, of course,· raci4 1 dis­

crimination is constitutionally dubious even if it is motivated lY re­
lig!ous belief.6 . , 

. Similar 'guestions would seem to be raised by ·either of tb ~ em­
ployment discrimination provisions~' ,
r 

I 
; 	

Constitutional standards governing public aid to religious org miza­
tions - ..... . . 	 .. 

With respect to public aid.provided cllrectl:y- to a religiotis c rga:ni· 
zation in the form of a grant or· contract, a basic tenet of tl le Su­
preme Court's inte!':Pretation of the establishment of religion ::lause 
of the First Amendinent 6 is that the clause "absolutely pro} ibit[s] 

'govemment-fmanced or government-sponsored indoctrmatio.l into 
the beliefs of a particular religious faith."7 Thus, the Cou:t has 
held that such public assistance must be limited to aid that i i "sec­
ular, neutral, and nonideOlogica1 * ... *" 6 That is, under the estab­
lishment clause government can provide direct support to I ecular 
programs and services sponsored or provided by religious Entities 
'but it cannot directly subsidize such organizations' religious activi­
ties or proselytizing.!'1 Direct assistance must be limited to : .ecular 
~~ 	 . 

Thus, religious or~ations are not automatically diSQl alified 
from participating in publicly funded programs, and numero lS reli ­
gious organIZations dO so. But they must carry out the pr Igrams 
in a secUlar manner. That means that for purposes of direc1 public 

"*EEOC v. MwsislJippi College. .62GF.2d 471 (1980), "ri. denied, 458 u.s. 912 (1981) . , 
r.Cf, Bob "arum Unlwnrily v. Urr.f,tad States, 461 U.s. 574 (1983) (hoJ4ing in part th .t the fed­

eral governmenthlilli aa. inf.en'lst in.eUmiaating racial ~at1on &1.lffi.cisntl,y oompel1i: I: to over­
ride the university's claim. that its policies of racial dJ.~tion IU"e protected bY thE free exer­
cise of reUgion t:muse). ... 

6The clause ~rovidtlS in pertir:lImt. part that "Oongrees sball make nomw resped:.i.nj lUI. estab­
lishment of religion '" • ... . 
. ., G#"QJJd BopiiLs Sehool DlstritJt v. Ball 473 V.8. 313 S85 (1985). 

BCornmitke [or PubUc Bdu.eotion v. Nyquist, 413 U:S. '756. '780 (1973). . 
"In most of the C8Se$ tnwlyj.ng aid to relig\ous ir&&titutionf:. the CoUrt has used whll i is known 

as the Lemon. tat to d~1! whether 11 partic:ul..aJ:' aid program 'l/iomtes the est bliabnlent 
clause; '"Fin!t. the statute must have a GeC'UW legiBfatlve pu.qIOsej eeeond, ita prine: ,at or pri­
mary efi'ClCt m.ust be one tQat neither ad.vs.J:1CeS nor iuhlbits religion • • IIIi fmaHy•. Ile &tatuto 
must· nQt fOBI:e'r "aD e:rc:essive entanglewent withreligioll." Le11lOn v. Kurt2:~ 40: U.S. 602. 
612-13 (1971);· J. ,'. . 

The se<:ular purpose p'rong of t.b.is test has rarely ~ed IlIl ob$blcia to public: al. Pl"OCramII 
benefi~ sectarillll eni;lties, but the 'Pt'f.mary effect and elltanglement pt1)Dg5 bave ( lm'ated, in 
Chief J'IlBtiCe RehnQuist's term, as 8 "Catch:,22" for such ~~. ThAt Is, Ui\d.er t lB primary
eft'ect tast. Ii di:n!:c:t 8lcl program ben.e6ti&;l&' nligious orgatuutioM but Aot limited to eowar use 
haJs· general!,r bean held WlCOllstitutiowbeclluse the Bid can be used. for the organiz ltions' reli­
giOW'l actlYit.ief;l.and ~;:alytiziJlg. But If a ~am. is limiU!d to lileeular use•.it hill often stiU 
founderecl on the en leinent teat beeaUGe tho ~ent'5 mollitmi'l1.!l of the lied I.ar use re­
striction hu intruded it too mucb. iJlto the afFairs of the .religiOUG orgamUlt!.Ol1s. Se I l,..!mon. v'. 
.Kuru:mnn., BllPm.. '1'I:Is Court has foJ:' some time bull !lb.at-ply divided OD. the utility Ii ld applica­
bility of the tripartite test aDd ~c:ul.u-Iy of the entanglemeD.t prong. Nonetheless the Court 
still 'USes the uman. tes~. although it ilil no lOllgal' the ex.clusive test for. estahl.ishl lent clause 
~19. Moreover, in AGostini v. Felton, 521 U.S. 203 (1997) the Court eliminated exce sive entan­
~1ell1el'lt a5 a ~ate element of the tripartite Lemon teat 8D.d held it to be part of.:be mqwry
Ulto primary effect. A3 reformulated. the entanglement mq1Ji.ry now asks wliether :ovemment 

. monitoring of 11 program would have th~ effect of iD.h.i.b1l:ing religiOn.. . 

http:mq1Ji.ry
http:tnwlyj.ng
http:resped:.i.nj
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52 ~", 
· aid a 'religious organization~s 'secular functions and activities'~ust, ,,1 : 
be able to be separated from' its religious functions ?llld acth ities. 
If they are separable, government can directly subsidize those func­
tions. However, if the entity is so permeated by a religious pu 1lose 

and'character that its secular functions' and religious functio:c s are. 

"inextricably intertwined,ft i.e~" if the entity is "pervasiveh sec­
tarian," the .Court has held the establishment clause genera ly to 


" forbid direct public assistance.10 ' . .,.. ' D 
The Court'.has not' articulatedprElcise rules for determining what 

· makes a religi.ous organization "pervasively., sectarian." Ii has flooked at such factoraaB theproxiIDityof the organization in :tues­

tion to a sporisoring church; the' ·presence of religious symbol I and . 

paintings on the premises; formal church or denominati~ CI ·ntrol 

over the organization; whether a. religious criterion ,is appli ~d in 

the hiring of employees or in' the· selection Qf trustees or, i·). the 

case ofa school, to the admission of students; statements in t: Le .or~ 

ganization's charter or. other publications that its pu!pose j s the 

propagation and promotion of religious faith; whether tlie orgl niza- . 

lion enga¥es in religious services or other religious activititS;, its 

devotion,.m the case of schools, to academic freedom; etc~ 1:1. Bl ..t the 

Court has also made clear'that "it is not enough to show tlu t the 

re~:nt of a * ,.. * grant is affiliated with a religious instil ution 

or t it is 'religiouslI inspired.....·~_ Indeed, n~ne of these fa :ltors, 

by itself, has been held sufficient' to make an institution 1 erva- , 


.sively sectarian arid there.fore ineligible for direct· Sid.13 S' lch -a.-') -fit 
finding has always rested on a combination of factors.· ...J. 

As a practical matter the Court has generally found religiot s ele­

meIitaly and secondary schools to be pervasively sectarian. It . con­

trast, it has generally held religiously affiliated hospitaIs, 30cial . ' 

welfare agencies, and colleges not to 'be ,pervasively sectariar • But 


· in its most recent decision involving public aid . to religious social 
welfare· agencies, the Court held open the possibility that some', 
agencies ,might be perva,sively sectanan.14 . . 
, ThuS, the secular use limitation on..direct Pllblic aid undl r the 


establishment clause has twodimensio:D.s. 'The aid cannot be used 

for religious purposes, nor can ittlow to institutions that are] erva­

sively sectarian. As the Court· awnmarized in Hunt v. McNair l5: . 


. Aid normally maybe thou~ht·t~·have a primary effe,:t . 

of advancing religion when It flows to an' institution j [l 


which religion is so pervasive that a substantial portion' 'If, 

its functions are .subsWned. in the religious mission j r . 

when it funds a specifically religious activity in an othe .... 

wise substantially. secular· setting." 


10 Commitb!~ for Pv.'b,Uc EdfJ.lXltiDn. v. NyquiBt, s-apro; Lemon. v. Kurtzrruzn. supra.; 1 !}wen V. 
Kendrkk. su.pra,. ,. . '.. . . , .' . 

uSee e.g., Brcul./i.dd v. Rabat!;, 175 U.S. 291 (1989): L!m.on. v. KurlJ!lm.ruf" supra.,' , 'ilton. v. 

Riehards.on. 403 U.S. 672 (1971); Com.mittee for Public Edu.ca.tion v•. Nyqv.iBt, Sl.t.pra,: M'eek \"­

Pitt~er. 421 U.s.~49 (197~~ Boeme v. Maryland Beard ofPfi.OlU: Works, 426 U.s. 73 i (1976);

and BOwen. ~. H'J!n.d.rick. 487 u.S. 689 0.988).. ., 


:S::Jjoweltv. Krmdric'k. SJl-prtl. at 821. ... .' . .. ' 

13For helpful lower f'edcital court dir;cuss1ons of' th~ criteria bearing on. whether an illltitution 


u'-perva1!Uvely sectarlan or not,. see Min.ne6ota F~lion. of Teachersv. Nelsdrr.•.740 F.S IPP; 694 

(D. MiJm. 1990) ana Columb14· Union O.ollegf!. v. Clw-k, 159 F.3d lfi1(4th Cir. '1958), an. a.el'tud, 

, 119 S.Ct. 285'1 (1599). .. , . . 

14Xd._ .. 

16 413 U.S. 734, 743 (1973). 
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lust: . I hope the foregoing is responsive to your request. If we m: iY be,
ties. of additional assistance, please call on us. '. 
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Taylor, Velma. 

From: 	 Constance J. Bowers@omb.eop.gDv@inetgw2 , 
Sent: 	 Friday. April rfi, 20007:52 AM , . 
To; 	 EEOC.OCLA@EEOC.gov@lnetgw2;velma.taylcr@usdoj,gov@inetgW2; 

justice.lrm@usdcj.gov@ine~W2: EdwarcCW._Correia@who.eop.gov@inetg1l 2; Rosalyo_J. 
_Rettman@omb.eop.gov@lnetgw2 " . ' " 

Subject: 	 RE: Charitable Choice Amendment 

EeOC.doc 

See below attachments containing ED's response to EEOC's memo regarding HR 
3222, Thanks. ' . 
. Forwarded by Constance J. Bowers/OMB/EO? on 
04/07/20(lQ 08:02 AM w~ -- ­

/'" 
. ",.,,/ -----~ 


(Embedded , 

image moved .. 'ddle, Paul" <PauLRiddle@ed.go . 

to file: 04/06/2 0 04: 12:11 PM //

PIC03953.PCX) ___~ 


Record Type: Record 

To: Constance J. Bowers/OMB/EO? 

cc: See the distribution list at the bo :Jhie mes~~" ...___ 
Subject RE: Cha~table . """,,,men". --________"\ 

"nie: My response to the EEOC memo is attached, The main point is that 
e particular provision that the eeoc writes about (a religious 

organization t/1atparticipate$ in a Federal program can require its 
employees who provide program services to adhere to its religiOUS tenets 
and 
teachings) isn't In HR 3222 (or, for that matter. in any current law or an 
bill affecting the ESEA).
Feel free to send my response to others. , 

folks: I've converted the EEOC memo to WaR 

-Original Me$sage~ " 

From: Constance J, Bowers@omb,eop,gov 

[mailto;Constance r. Bowers@omb.eop.gov 

<mailto:constance:J .:Bowers@crnb.eop.gov::. ) 

Sent: Wednesday. Apnl 05, 2000 5:38 PM 

To; paul riddle@ed.gov; Edward W. Correia@who.eop.gov; 

Rosalyn:J. Rettman@omb.eop.gov;1ustice.lrm@usdoJ.gov

Subject Ctlaritable Choice Amendment . 


Attached is a memo from th~ EEOC commenting on these provisions in HR 3222, 

the Literacy Bill. Based on your recommendations, we had, decided that the . 

SAP we are preparing on this bill should not include a discussion of this 

seotion. Please let me know if you stili agree, or if other action should 

be taken in response to the EEOC memo. Thanks. 

. -" Forwarded by Constance J. BowerslOMS/EQP on 
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(Embedded 
im~e moved SYLVIA ANDERSON <SYLVIA.ANDERSON@EEOC.GOV> 
to file: 04/0512000 06:25:49 PM 
PIC12575.PCX) 

. Record Type: Record 

To: Constance J. Bowers/OMBIEOP 
cc: 
Subject: Charitable Choice Amendment 

As discussed last week, attaohed please find EEOC views on the proposed 
Charitable Choice amendment to the Even Start Program. I have also faxed a . 
copy. 

2 
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'u.s. EQUAL EMPLOYMENT OPPORTUNITYCO'MMISSION 
Washington, D.C. 20507 . 

April 5, 2000 

MEMORANDUM 

TO: Constance Bowers 

Legislative Reference Division 

Office ofManagement and Budget 


FROM: Willi.a.In J. White. Jr, . 
Acting Director of Communications and Legislative Affairs 

SUBJECT;' , Comments on the employment discrimination provisions 0 ~ the 
proposed Gbaritable Choice Amendment to, the Even start Prograr t 

The Equal Employment Opportunity Commission bas reviewed the employment 
discrimination provisions of the proposed Charitable ChoiCe Amendments to the Even S art 
Program. We have the follo'Wingoomroents. . ' , . 

.As we understa.ti.d it. charitable choice provisions are intended to PetlIll."t religiom 
organizations that receive fedel8.1 funds for provicUng public services to retain their re1ig DUS 

character. Charitable choice amendments have been added to sevefal pieces oflegislatic 11. . 

including Welfare Reform, the Community Services Block Grant Program, the '·Child S tfety and 
Protection Act," and the "Fathers Count Act." Each has included. a provision related to 
employment discrimination. The first charitable choice provision appeared as part ofWI Ifare 
reform legislation and provided. thai: . 

A religious organization's exemption provided under section 702 
of the Civil Rights Act of 1964 (42 U.S.C. 2000e.l) regardIDg. 
employment practices shall not be affected by its participation in, 
or receipt offunds from. programs described., [in this bill]. , 

The charitable choice amendment to the "Even Starttl legislation Contains udditi( ns! 
language regarding employment. Specifically. it.provide!> that: . ' 

A religious organization that provides services ... may require.its 
employees providing services under such pro~ to adhere to the 
religious tenets and teachings ofsuch organization .... 

http:Willi.a.In
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u.s. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
WashingtoD, D.C~ 20507 

" / " 
The Commission believes that the tenet language is broader than the Title vn e-*emption In 
particular, the Title VII exemption would not apply where a tenet viol.a.ted another pro vis on of 
Title VII. Thus, the exemption would not permit a religious organization to firci a white 
employee because s/he was dating an African-American. As currently written, the exem1 tion 
would appear to permit a religious organization to so di..o;criminate where intenaeial relati mships 
violate the "religious tenets and teachings ofsuch organization. II ' 

DiBeu.ssion 

'Section 702(a) ofTitle vn exempts religious organizationsI from Title Vn's prollbjtion 
against religious discrimination by permitting ·them to prefer individuals ofa particular rf ligion 
in making hiring and firing decisions.1 Section 702(a). however. does not relieve such 
organizations ftom the other prohibitions in Title vn OJ' other federal employment discro lination 
statutes . .) , . 

Indeed, when Titlc vn was enacted in 1964 Congress expressly rejected lmlendIr: :mts that 
would have exempted religious organizations from coverage under Title VII, and instead 
adopted a provision that would permit a religious organization to employ individuals of: 

, particular religion to perform work connected with its <religious activities. See EEOC v. , )acijic 
Press Publishing c;o'.' 676 F.2d 1. 272, 1216 (9th Cir. ,1982) (discussing legislative histo!,! 0gf 
section 702(a) exemption). In 1972. Congress again rejected an attempt to exep.pt religi ms . 
organizations from Title vn coverage, and instead broadened the section 702(~) exempti :m , 
slightly to permit religious organizations to employ co ..religionists to perfonn work com ected . 
with. any. not merely religious, activities. In explaining the scope of702(a), Congress in Hcat ' 
. that religious organizations would "remain subject to the provisions ofTitle VII with re~ ud to 
,race> color, sex. or national origin" ' 

To be sure, courts have frequently peonitted religious organizations to terminate 
employees whose aetions deviate from reUgious teachings. 'For example. in Little '\I. Wu ~rl, 929 

, F:2d 944 (3d Cir. 1991), the court upheld the decision by a teligious organization to dis< llarge a 
teacher not because ofher religious denominati9n but because she failed, to get an annul nent 
before remarrying. See also Ganzy v. AllenChristiah Sch., 995 F. Supp. 340, 348-49 (E D.N.Y. 
1998) (court cannot examine legitimate religious reason for termination that is. applied e [ually to 
both male and female teachers); and [{all v~ Baptist Memorial Health Care CO.rporaticm 27 
F.Supp.2d 1029 (W.D. Tenn. 1998) (student ser:vices specialist terminated because she' ,as a 
minister in a gay and lesbian church tbatadvocated views ofbomosexuality that were 
"inco~stent with. [the school's] ... mission and funCtlon.)'In those cases. hawever. til ~ 
religious tenet at issue did not conflict with other prohibitions in Title VII or other fedet ~ law. 

Courts have not generally permitted religious organizations to take adyerse seti( 1}S 

against employees who deviate from religious, teachings if the. religious doctrl1ne at issue 
impinges on other federally protected rights. For example~ in EEOC v. Pacift.c P::ess, 6 '6 F .2d 

http:F.Supp.2d
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1272 (9th Cit. 1982), the court rejected the employer's assertion that it should not be liab! ~ for 
retaliating against the employee because her charge violated churchdoctrine. While reeo ~izing . 
that imposing liability for disciplinary actions based on religious doctrine would substant ally . 
impact the employer's constitutionally protected exercise of religious belief. theibUt'den vas 
justified by the government's compellmg interest in ensurlng equal employment opportw ities. 
See also Ganzy) 995 F. SupPa at 348-49 (Title VII pertnits religious school to fire employ :es who 
do not act in conformanc~ with school's religious beliefcondemning premarital sex only· f 
religious beliefs are applied equally to both sexes; restriction on becomingpregiumt out. c f 
wedlock would not be pennitted because it is sex discrimination by definition); iVigars v. Valley 
Christian Center, 80SF. SupPa 802.808 (N.D. Cal. 1992) (discharge ofpregn~t woman because 
ofreligious beliefcondemning pregnancy out of w~ockmay be relevant to First Amen( ment 
analysis but does not exempt action from Title VII). -I . 

Courts hay,? rejected .arguments by religioUs organi7JlfioIlS that federal BED laws 10 not 
apply to employment practices grounded in religious belief. For example, in EEOC V. Fl emont . 
Christian School, 781 F.2d 1362 (9th Cir. 1986), the court fOWld that Title ~ could be I pplied 
to a religious school's provision ofhealth insurance benefits to married meD. but not man led. 
women based on the religious belief that only a man can be the "head of a b.o~ehold.1t l11e court 
found that~ althOugh Title vn exempts religious organizations from Title VTI's:prohibitk n 

. religious4iscri.m.inati.onin choosing who to employ, it does not ex.empt such organizatio LSfrom 
Title VU's other prohibitions. The comt'also found that subjecting the school to Title V [and 
the Equal Pay Actwas constitutional because the state had a compelling intereSt in eradi, ating 
discrimination and the school's religious beliefs were not significantly restricted.· See ai, 0 Dole 
v. Shenandoah Baptist Church, 899 F.2d 1389 (4th CiT.) (application ofEqtml Pay Acttl 

religious organization that awardedrthead ofhousehold'I allowance to married men but n )t 

married women did not unconstitutionally infringe on organi:l3.tion's exercise 6freligioD I. cert. 

denied, 498 U.S. 846.(1990); EEOC v. First Baptist Church, No. S91-179M, 1992 WL : 47584 

(N.D. Ind. June 8, 1992) (same); EEOC v. Tree ofLife Christjan Schools., 75~ F. Supp.'OO 

(S.D.Obio 1990) (same); cfTony & Susan Alamo Foundation v. Secretary ofLabor;47 U.S. 

290 (1985) (application afFair Labor Standards Act's minimum wage and recordkeepin ~ 


requirements to religious foUndation and its empJoyees did not interfere with free exerci .e of 

religi~nor create excessive government entanglement with religion). 


As illuStrated by these cases. the exemption of religious organizations :under sec1 .on 
702(a) does not permit religious organizations to 4iscriminate on the basis ofaprotectec 
category, such as race or sex. even ifthe aCtion.was taken because oftheorgaiUzation·s· :eligious 
belief. The Commission believes that the "Tenets and Teachings" provision fu the Chw table 
Choice Amendment does not clearly include this limitation and could, therefore, be inte preted to 
pennit religious orga.ni.zations to engage in employment discrimination that is ~ot perm tted by 
the EEO statutes; 
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I. The exemption applies to an organization whose "purpose and cha:racter ill e 
primarily religious." EEOC". Townley Eng. & Mfg. Co., 859 F.2d 6l0, 618 (9th Cir. 19~ ~), cert. 
denied, 489 U.S. 1077 (1989); see id. at 619 (finding that exemption did not apply to 
manufacturer ofmining equipment that operated for profit and was not affiliated or SUpPI rted by 
a church, even though the company enclosed Gospel tracts in outgoing roail, printed Bibl , verses 
on its commercial documents. financially supported religious organizations. and conduct :d a 

. weekly devotional service). ' 
~, This subchapter slul-ll not apply . , . to a . 

religious corporation, association, educational 
institution. or society with respect to the 
. employment of individuals ofe. particular 
religion ~ . _. 

42 U.S.C. §2000e-l(a). , . 
J. See Boydv. Harding Academy o/Memphis. Inc., 88 F.3d 410, 413 (6th c: r. 1996) 

(section 102(a) merely permits religious organizations to employ members of their own: eligion, 
and thus, Title VII still applies to religious organization charged with sex discrlmin.a.tioD t EEOC 
v. Fremont Christian Sch..781 F.2d 1362. 1366(9tb Cir. 1986) (sa:ttle). 

But see. e.g.~ Dayton Christian Schs. v. Ohio Civil Rights Comm 'n. 766 F .2d 932 
(6th Cir:

'I, 

1985) (state enforcement of its lawbaning pregnancy discrimination! and retal: !1tion 
against religious school would violate First Amendment, where the school refused to fe lew the 
conttact of a teacher who "failed to follow Biblical Chain--of- Comtnand" by cbnsulting In 

attomey after school'infotmed her she would not be rehired because she was pregnant aJ .d .Ia . 
mother should be home with preschool children"), rev fd on ather graWuls. 417 U.S. 6H (1986). 
The Commission disagrees with the Sixth Circuit decision. Although the Supreme Coll: t did not 
address whether the antidiscrimination law ~u1d be applied to the school's actions, its] !:8SOning 
on the issue of abstention supports the Commission's position. In particular, the Court: ounel 
that the state's interest in eliminating sex discrimination was sufficiently important to b: ing the 
case witl4n the principle that federal courts should abstain from enjoining state proceed ngs 
unless necessmy to avoid irreparable injury and that the state agency' g investigation vio ated no 
Constitutional provision. ' 

4 
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H.R. 3222, the Literacy Involves Families Together Act, as reported 

response to April 5, 2000 memo from the EEOC to OMS 


on "ch~~itabte choice" (bill, §103(m): proposed ESEA §1213) 


April 6. 2000 , 

The EEOC raises an important, but (with respect to the ESEA). premature issue 
whether a provision in the "charitable choice" language of pending legislation" W lich 
would permit religious organizations participating in federally funded programs t( 
require their employees to adhere to its religious tenets and teachings, is incons stent 
with Title VII of the Civil Rights Act of 1964 (CRA) to the extent that it cOuld,for 
example, permit discrimination on the basis of sex or race by an organization wt ose 
religious tenets sanction or require that discrimination. ­

The provision cited by the EEOC appears in the February 15. 2000 memorandu n fram 
the Congressional Research Service (CRS) to Representative Bobby Sbott on 
H.R. 3222, then awaiting mark.up by the House Committee on Education and tt e 
Workforce. At that point. the bill did not Include IIcharitabJe Choice!! provisions, e ,d the 
CRS 'was responding to Representative Scott's request for an analysis of such 
provisions that might be offered as an amendment to the bill. While noting that t did 
not have the text of the amendment. the ORS stated that "previous charitable cI oice 
proposals have included one or both of the following provisions", and then set 0 Jt 
language providing that- ­

(1) a religious organization's participation in a Government 
,program does not affect its exemption, under §702(a) of the ORA. from 
Title VI1's prohibition on employment discrimination on the basis of 
religion; and' i 

(2) a religious organization that so participates may require its 
employees who provide services in such a program to adhere to its 
religious tenets and teachings. and may require those employees to abic e 
by its rules forbidding the use of drug~ or alcohol. 

See ORSmemo at 1, reprinted in House Report 106-503 (on H.R. 3222) at 47- ;3. 

It is the second prOVision that the EEOC's memo addresses. As it tUrT1S out, he wever. 
the language on charitable choice adopted by the House Committee d,oes not i ,clude 
such a prov;sion. See H.R. 3222 (as reported on February 29,2000), :§103(m) adding 
§1213 to the ElementarY and Secondary Educatio~ Act of 1965 (p. 16~ line 21 . hrough 
p. 19, line 11). . 

Nor, as far as Jcan tell, has such a provision been enacted into law. It's not In the 
welfare reform act (see P.L 104-193, §104, 110'Stat. 2181~63~ codifi~d at 421I.S.C. 
604-a) or'in the 1998 amendments to the Community Services Block Grant Act 
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(CSBGA) (see §679 of the CSBGA as enacted by P.L. 105-285, §201, ~ 12 Stat 2728, 

2749-50. codified at 42 U.S.C, 9920). ' 


Irs also not in H. R. 3073, the "Fathers Count Ad of 1999", as passed by the He Jse, 
which simply incorporates the welfare reform act by reference (see H.R.3073 RFS, 
§101(d), pp. 27-28), or in the charitable choice section (§4147) that would beae dec! to 
Title IV of the ESEA by H.R. 4141, the bill now in Committee mark-up. Similarl,. the 
House and Senate versions of H.R. ,1501, the juvenile crime bill now in :conferel ce, 
simply incorporate-§104 of the welfare reform statute by reference (see}§292(a} of the 
Juvenile Justice and Delinquency Prevention Act of 1974 (JJOPA), as it would 1e 

-enacted by §302(a) of the Senate version of the bill (H~R. ,1Q01 EAS) at p. 213, :tnes 5- , 
11, and §299J ofthe JJDPA, as it would be added by §114 ofthe House versio.l ofthe n 

bill (H;R. 1501 EH). p. 48, lines 5-23). (I don't know about the "Child Safety af d " \vI") 
Protection Acf', cited by the EEOC, because, I don't find any le~islation by that I:~m~J.ii~\ ,~,~.I, ' 

the 106th Congress.) , t...: ,I i~\k'. ',- rti >If:\Qh, ( 
, " }~V'i \.. '(' -' ~\ If" 

The o~IY billl'rnaware of in which the language on ,"tenets and teachings/doef appear '-) ~~\ 
and that has been reported'by a congressional committee in this Congress is S 976, 
the ~'Youth Drug and Mental Health Services Act", as reported by the Sena~e'Cllmmitt~e 
on Health. Education, labor. and Pensions. See proposed §1955(d)(1) of the '·ublic 
Health Service Act, as it would be enacted by §305 of the reported billJ p. 128,lne 24 
through p. 129, line 8', For what it's worth (should this provision be enEilcted), tt e 
,Committee Report (S. Rep. 106-:196, at 33) says, ' 

One of the most important protections in Charitable ChoiCe cance rns the 
ability of religious organizations to maintain their autonomy over employ nent , 
deCisions., Many organizations, inCluding groups such as the Salvation I mny, / 
have indicated that without such a protection, they would be unWilling to receive 
government funds to prOVide social services.' ' 

The provision makes clear that a religious organization's' receipt ( f 
government funds to provide substance abuse treatment services does lot act 

, as a waiver of the organization's current exemption from Title VIl of the ;ivil 
Rights Act regarding employment' discrimination. lltle VII exempts reng ous 
o'rganizations frbm the law's prohibition on employment discrimination t ased on 
religion (but does not exempt religioUS organizations from the dUty not t t ' ' 
disctiminate based upon race, color. national origin. Qr sex). and allows religious 
organizations to make employment decisions based upon religious reas ons. The 
Committee believes this protection is necessary to encourage ~ffective 'ellgious 
organizations to apply for govemment funds to help indivIduals overeon e 
substance abuse problems. (emphasis added) , ' 
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Seven of the Committee's eight Democrats included the following statement in tI eir 3­
page criticism of the charitable choice provisions: ' 

In view of these concerns, we were disappointed that the Majority chose 1 :> vote 
against including these important.safeguards proposed in an am~ndment to . 
section 305 by Senators Reed and Kennedy. 

First, the Reed-Kennedy amendment would have removed the provision I If the 
bill that allows religious organizations to require that employ~es hired for 
SAMHSA funded programs must subscribe to the organization's religious tenets 
and teachings. Since section 305 prohibits religious organizations fram 

. proselytizing in conjunction with the dissemination of social services unde r 
SAMHSA programs, we believe it is contradictory to permit religious 
organizations to require that their employees subscribe to the organizatio l'S 

tenets and teachings. Second, the amendment would have eliminated th( biWs 
provision that extends title Vllts religious exemption to cover the hiring pn Ictices 
of organizations' participating in SAMHSA funded programs_ (Senate Re Jort 
106-196 at 45.) 

The language on "tenets and teaching" also appears in each of the following bill ) in the 
current Congress, but none of them has been acted on: 

o 	 H. R. 1607,(Kasich), the "Charity Empowerment Act of 1999'\ §1994A(f)(' ) of 
TItle XXIV of the Revised statutes, . as it would be enacted by §401 of the bill. as 
introduced on April 28, 1999 (p. 25. lines 18-25). . 

o 	 H.R. 2901 (Pitts). the "Women and Children's Resources Act'" §5(d)(1), is 

introduced on September 21, 1999 (p. 12, lines 18-25). . 


o 	 S. 538 (Ashcroft), the "Protect Children From Violence Ace, §1805(e)(1) )fthe 
Omnibus Crime Control and Safe Streets Act of 1968, as it would be ena ::ted by 
§201(a) of the bill, as introduced on March 4, 1999 (p. 74, lines 2-9). 

o 	 S. 991 (Santorum), the "Charity Empowerment Act of 1999" [the campan on to 
H.R. 1607], §1994A(f)(1) ofTrtle'XXlVofthe Revised Statutes, as it wou j be 
enacted by §401 ofthe bill, as introduced on May 11, 1999(p. 25, lines t -15). 

o 	 S. 1113 (Ashcroft), the "Charitable Choice Expansion Act of 1999'1, §199 lA(f)(1 ) 
of Title XXIV of the Revised Statutes, as it would be enacted by: § 1 of thE bill. as 
introduced on May 25, 1999 (p. 5, lines 2-9). 
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o 	 S. 1605 (Santorum). the,"Women and Children's Resources Act" [the com )anion 
to H.R. 2901]. §5(d)(1) oftha bUl, as introduced on September 21,1999 (p 12, 
tine 19 through p. 13, line 2). . 
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Watts-Talent (Sec. 202) vs. Frist (Sec. 305) 
05108/00 DRAFT 

Section Watts-Talent (Sec. 202) Discussion Status Frist (Sec. 305) Comments 
l. Bill status and The American Community Renewal Act The Youth Drug and Mental Health HHS supports the Frist bill 

summary . was introduced in l!ouse (H.R. 815) and 
Senate (S.463) in February 1999 to 
target 100 poorest communities for pro­
. growth tax and regulatory relief, 
Brownfields cleanup and home 
ownership opportuJ:lities. 

Services Act (S.976) was introduced in 
May 1999 and passed in November, and 
serit to the House. The bill reauthorizes 
SAMHSA and addreses need to help 
children deal with violence. 

'. 

2. Applicable 
statute 

Amends title V of Public Health Service' 
Act 

Amends title V and XIX )f the Public 
Health Service Act. 

3. Applicable Substance Abuse Prevention and Substance Abuse Prevenilon and 
programs Treatment block grant only ($1.6B in 

FYOO,$1.631 proposed for FYOl). 
" 

Treatment block grant ($1.6B in FYOO, 
$1.631 proposed for FYOl}& substance 
abuse competitive grants ($361M in ' 
FYOO, $401M proposed for FYOl). 

" 

4. Program, 
definitions 

Sec. 581 (c) on p69, line 8 and 
Sec. 582(a) on p71, line 16 
Defines several termsto make clear the 
scope of the authority for religious 
organizations and to explicitly authorize 
a voucher system. ' 

TENTATIVELY RESOLVED: House 
leg counsel in conforming definitions to, 
SAMHSA law. We're waiting to see 
language. 

., , 

Sec. 1955(b) 
Generally requires states to consider 
religious organizations among other 
nongovenU11ental providers to provide 
services. 

5. Use of Sec, 581(c)(5)&(10) onp 70, line 1 and UNRESOLVED: They reject proposal Silent on vouchers. , Welfare law allows vouchers, 
vouchers Sec. 582(a)(1)(C) &(b) on p71, line 20 

States can' fund religious orgs through 
grants, contracts, cooperative 
agreements, or voucherized assistance, 
where bene chooses the svc provider and 
the org is reimbursed. 

to drop term "voucher" since welfare 
law explicitly allows vouchers. We need 
to consult with HHS re: program 
implications. Also raises broader policy 
concerns (we need to check re: 
Education). 4 

but SAMHSA law is silent. 
SAMHSA believes that one 
state (NM) and several substate 
areas already, use vouchers. 

6. Nondiscrimin 
ation against 
religious 
organizations 

Sec. 582(c)(1) on p72, line 18 
Finds tbatthe EstablishIDent Clause 
doesn't require welfare programs to 
discrimiriate against faith-based 
providers or to censor relig character. 

Sec. 582(c)(2) onp73, line 3 
Prohibits fed ap.d state gov'ts from 
discriminating against orgs on basis of 
religious character. 

RESOLVED: Agree to drop fmdings . 
section. 

TENTATIVELY RESOLVED: Agree 
t6 add language saying law must be 
implemented consistent with 

. Establishment Clause and the Free 
Exercise Clause, ensuring that funds 
don't go to "pervasively sectarian" orgs. 
Need to see language. 

Sec. 1955(a)(1) Probibits discrimination 
of non go v'I OFgS and indiv,iduals on basis 
of religion. 

. Sec 1955(b)(2) States can't discriminate 
against relig orgs "so long as the 
programs '" are inlplemented in a 
manner consistent with the; Establishment 
Clause of the first amendment to the 
Constitution. " 

" 

Frist language is similar to 
welfare law. 

Frist language is similar to 
welfare 'law. 

-



Section Watts-Talent (Sec. 202) Discussion Status Frist (Sec. 305) Comments 
7. Employment 

practices 
Sec. 582(e) on p74, line 3 
This section doesn't affect other federal· 

TENTATIVELY RESOLVED: 
Replace with welfare law language, 

Sec. 1955(d) A relig org's exemptio~ 
from title. VII of Civil Rights Act 

Frist language is similar to 
welfare law. 

. 
or state laws relating to discrimination in which refer to title VII Civil Rights Act allowing them to hire individual of a 
empl9yment on basis of religions. exemption.. particular religion isn't affected by receipt 
Exception - relig orgs can require of federal funds under this program. 
employees to adhere to religious beliefs, However, Section 584(a) provision 
imd practices of the org. making aid to individual rather than 

institution, may still cause a problem. 
They may see it as a way to get around 

,/ 
the employment issue, although whether 
or not the organization receives federal 
funds has no bearing on its requirement: 
to comply with Title VII. 

8. Arrangements Sec. 582(f)(1)-(4) on p74, line 20 TENTATIVELY RESOLVED: Agree Sec. 1955(e) Ifan individual objects to Frist is similar to welfare law. 
for alternative If a bene objects to program bc it's a to conform with welfare law soC I) states relig character of the org, the appropriate 
providers religiolls org, the org or the non-fed provide alternative provider, (2) relig gov'l entity must provide whn reasonable 

entity shall arrange for an alternative orgs must refer individuals back to state time period, equivalent svcs from an 
provider. for new placement, and (3) individuals alternate provider that is accessible to the 

must get list of option, inCluding secular individual. 
placements. Need to see language. 

9. Nondiscrimin Sec. 582(f)(5)(B) on p75, line 23 .RESOLVED: Agree to drop due to Sec. 1955(f) Relig orgs can't discriminate Frist is similar to welfare law. 
ation against Relig orgs can~t discriminate against serious constitutional concerns with 'on basis of religion,' a relig belief, a 

, beneficiaries beneficiary on)asis of religion or relig . allowing organizations to require refusal to hold a relig belief, or a refusal 
belief, except that: beneficiaries to participate in religious to actively participate in religious 

practice. practice. 
A religious organization may require a 
beneficiary to actively participate in 
religious practice, worship and 
instruction, and to follow rules of 
behavior that are religious in content 

10. Fiscal Sec. 582(g)(2) on p76, line 16 UNRESOLVED: Limited audit is Sec. 1955(g) 
accountability Provides special audit procedures for consistent with welfare law, but it Same as Watts-Talent and welfare law. 

religious organizations, so that only conflicts with Single Audi~ Act which 
gov't funds are subject to audit by gov't. subjects all federal government grantees 

to identical audit rules. Prefer silence, 
but they want it in. 

II. Limitations Sec. 583(b) on p77, line 7 RESOLVED: Agree to drop. Sec. 1955(i) Funds provided thru grant or Frist language is similar to 
on use of Allows funds to be used for sectarian contract to a relig org to provide sub ' welfare law, prohibiting use of 
fqnds worship or instruction in cases where abuse svcs can't be used for sectarian funds for sectarian worship, 

. bene can choose whereto get svcs such. worship, instruction, orproselytization. instruction, or proselytization 
as voucherized assistance. 

12. Treatment of 
funds 

Section 584(a) on p77, liDe 13-19 
Financial assistance provided to or on 

UNRESOLVED: They will drop the 
2nd sentence, and clarify the 151 sentence 

N/A No similar language in Frist or 
welfare law. 

behalf of program beneficiaries is aid to by striking "provided to or on behalf of 
beneficiaries, not orgamzations. Receipt program beneficiaries" .. 

• 



Section Watts-Talent (Sec. 202) Discussion Status 
ofprogram services at an organization This raises serious problems: (1) As 
shall not constitute Federal financial written, this would apply to all 
assistance to the organization. substance abuse grants 'to public or 

private entities (per definition of 
designated program) [ClifflPaul see 
if you agree with this reading. This 
was the objection we'd raised at the 
very beginning but I don't think 
they've fixed it. It's not something that 
OLC flagged,but it appears to be at the 
minimum a drafting problem]. (2) 
Declaring that aid is to the individual 
doesn't have legal effect and 
q.etennination should be left to the 
courts. 

,They say this reflects their intent that 
aidis to help the individual get clean 
and hope this provision will protect 
organizations from Constitutional 
criticism that funds can't go'to 
"pervasively sectarian organizations" 
though OLC thinks courts will make 

'their own detennination. They may also 
believe this would allow the 
organization to engage in employment 
discrimination on the basis of religion ' 
but w.e don't see how it would. 

Frist (Sec. 305) 'Comments 

13. Preemption of Section 584(b) on p77, line 20 RESOLVED: Agree to drop. Silent. Under welfare law, nothing 
State Laws Allows federal funds to be expended in a shall be construed to preempt 
and religious facility or by a religious However, there are related preemption state constitutions or state' 
Constitutions organization even if forbidden by state issues in educational requirements. statutes prohibiting or 

laws or constitutions by segregating restricting expenditure of state 
federal funds from state funds. funds mor by religious 

organizations. 
14: Educational Sec. 585(b)(1)onp78, line 17 TENTATIVELY RESOLVED: They None. Nothing similar in welfare law. 

requirements Requires state or locals to treat religious will amend to .specify that state/locals' 
for personnel education as equivalent to secular c'ourse shall give credit for substance abuse 
in drug . , work in drug treatment. Sec'y may education and training provided by the 
treatment , waive statellocal qualifications for religio:us organization for personnel 
programs applicant religious organizations (with who provide substance abuse treatment 

burden of proof on state). in religious organizations. Also adding 
language that if State requires 
educational qualifications unrelated to 
substance abuse, religious education 



Section' Watts-Talent (Sec. 202) 

~ 

, 

Discussion Status 
should be given equivalent credit. 

Specifying training in substance abuse is 
an improvement. Remaining concerns: 
I) Limiting to training pro~ided by the 
particular organization may be too 
narrow [need to raise with them: could 
be religious training in substance abuse 
provided by another entity, such as in 
the case of pastoral counseling] , 

2) Still raises preemption issue and, 
unlike welfare law, they do not have a 
non preemption clause [ requires states 
to accept religious substitute - should 
we argue for "may" rather thim "shall"?] 

3) Secretarial waivers in 585(b)(2) place 
federal government in role the states 
have traditionally held: Is this still 
necessary with proposed revisions? 
Cou)d they make 3 year track record a 
consideration for state/local 
government? Still haye equal treatment .; 
problem -non-religious organizations 
wouldn't have access to same waivers 
based on track record. 

Frist (Sec. 305) . Comments . 

," ,.' , 

. 

,. 
"'e 

. ' 
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I ,(11) U!\l'l~ (W '(iENg[{,AL Il)CAL GOVIDRN­

2 l'ImN'l'.-The .term "unit of general ,local govern­

,3 ment" l1as, the meaning given the term in section' 

4 102(a) of the Housing and Community Development 
• 

Act of 1974. 

6 (12) UNOCCUPIED.-'The term "unoccupied" 

7 means, with respect to a residential property, that 

8 the unit of general'local government having. jurisdic­

9 tionover the area in which the project is located has 

certified in writing' that· the property is not inhab­

11 ited. 

12 SEC. 202. PREVENTION AND TREATMENT OF SUBSTANCE 

13 ABUSE; SERYICES PROVIDED THROUGH RELI­

14 GIOUS ORGANIZATIONS. 

Title V of the PublicH,ealth Service Act (42 U.S.C. 

16 290aa et seq.) is' amended by adding at the end the follow­

17 ing part: . 

18 "PART G-'SERVlCE~ P~OVlDED THROUGH RELIGIOUS 

'19 , ORGANI~ATIONS 

"SEC. 58t. APPLICABll..ITY TO DESIGNATED PROGRAMS . . ' ' ... 

21 "(a) DESIGNATED PROGRAMS.-Subject to sub­

,22 section (b), this part applies to, each program under this 

'23 Act that mak~s a\vards of Federal financial, assistance to 
, ' 

24 	 public or private entities for the purpose of carrying out 

activit\es to prevent or treat substance abuse (in this part 

.UR 815 III 



l'efl~\'l'cd to (IS a 'designated 'program'). Desigl1ated pr.o­

2 granlf; indude ,the prognnn under f;ubpart II of part 13 

3 of title :;ax; (relating to formula 611'ants to the States). 

4 "(b)' I.JI~nTATION.-This part does not apply to any 

5 award of Federal financial assistance under a designated 

6 progTam for a purpose other than the purpose specified 

7 in subsection (~)'. 
•

8· "(c) DEFINITIONS.-For purposes o~ this p,art (and 

9 subject to subsection (b)): 

ro "(1) The term.'designated award recipient' 

11 Il1eans a public or private entity tha~ has received. an . 

12 award under a designated ·program. (whether the 

13 award is a designated .direct award or a designated 

14 subaward) . 

15 . " (2) The term 'designated direct award' means 

16 an award under a designated program that IS re-' 

17 ceived directly from the Federal Government. . , '. 

18 "(3) The term 'designated subaward' means an 

.19 award of financial assistance made by a non-Federal 

20 entity, which award consists in whole or. in part of 

21 Federal' financial assistance provided. through an 

22 award under a designated program. 

, 23 "(4) The term 'designated program' has the 

24 meanIng b>1.Ven such ten"!l in subsection (8.)" 

~.~~~ 
Lu,'~h1 ' 
~~ckhw ' 

-h,' Pe. U'l\Jl~~ ..J 
"~AM~Sf\>i~ 

1'Ytl:lt ~JJ. ~1~' 

(~-N 50-­

l~j~) , 
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"(5) The terlll 'financial assistance' means a 

2 grant, cooperative ·agree~l1ent, contract, or 

3 voucherized assistance. 

4 "( ()) The t.erm 'lirogTam beneficiary' means an 

5 individual who receives program services. 

6' . "(7) The term 'program participant' has t.he 

7 meaning given such term in section 582(a)(2). 

8 "(8) The term 'program services' means treat~ 

9 ment for substance abuse, or preventive services re­

10 garding such abuse, provided pursuant to an award 

11 under a designated program. 
. . 

12 "(9) The" term 'religious organization' means a 

.. J3 . nonprofit religious organization •. 

14 "(10) ,The term 'voucherized assistance' 

15 means-· 

16 "(A) a system of selecting and reimbursing 
\ . 

17 program services in:which­

18 ~'(i) the beneficiary IS gtven ?­ docu­

19 : . ment or other authorization that may be 

20 used to pay for program services; 

21 "(U) the beneficiary chooses the orga­

22 nization that will provide services to him or· 

43 . her according to rules specified by the des­

24 igtlated award recipient; and 

v,(r:r+'()~ 
) L:\ -5 Ifv', \ \ J./\ til 

we (t~\~ 'l{ hY~ 

lo..f")Lv,c~e . 

. 
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, I "(iii), the organization Releeted by the 

2 \H:'\1(d'ieiary is l'eimbUl'sed by the designated 

3 award reeipient for pl'Ogram RelVlces 111'0­

4 vided'or, 

5, , "(B) any other mode of financial aRsist­

6 'anee to pay for program services in which the 

7 program benef~ciary determines ,the all(~cation 
, . . 


8 of progr'am fuqds through his or her selection 

9 o,f one service provider from among alternatives. 

10 "SEC. 582. RELIGIOUS ORGANIZATIONS AS PROGRAM PAR­

11 TICIPANTS. 

12 (I(a) IN ~ENERAL.-

13 "(1) SCOPE OF AUTHORITY.-Notwithstanding 

14 any other, prOVlSlOn of law" a religious 

15 organization­

16 "(A) may be a designated award recipient; 

17 (I (B) may make designated subawards to 

18, other publicoI' nonprofit private entities (in­

19 cluding other' religious organizations); 

20 (I(C) may provide for the provision of' pro­

21 gram services to program beneficiaries through 

22 , the use, ,of' voucherized.assistancej and ....,... 
~ . . 

23 "(D) may be a provider of 'services under 

24 a designated pro 6l"ram, including a provider that 

25 accepts V(~ucherized assistance. 
.--- ­

$(QtWK.h,\ 
'~ftrv~ p~9 

wo.tl~ 4v ~ 
N..{~h 
\ft.itd~.l;' S\~\tl(/) . 
~ WC-\~ 
~M. 

N~ tu~svJr

"'1 fh-lj/ w~ 


01(1; I~ 
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"(2) DIWINITION OF I'IU)(mAM I'AB,'I'ICIPANT 

F'o]'. Plll'Poses of this part, the term 'program pal'tici­

pant'·means a pnhli.c or private entity that has re­

eeived a designated· direct award, or a designated 

subaward, regardless .of whether the entity provides 

program services. ' ,Such term includes an. entity 

whose only participation in a designated program is 

to provide program services pursuant to the accept­

'ance of voucherized assistance. 

"(b) RELIGIOUS ORGANIZATIONS.-The purpose of 

this'section is to allow religious organizations to b~ pro­

gram participantS 'on the same basis as any other non­

profit private 'provigerWithout impairing' the' religious": 
, .~ . . 

. \. . 

character, of such organizations, and .without dimimshing 

the religious freedom of p'rogram beneficiaries. 

' "(c) NONDlSCIUMINA'l'ION AGAINST RELIGIOUS 

QU.GANIZATIONS.­

"H)uPH{BIH(:H:t The Gongregs finds that the 

cstuhlishment cluuse of the first amendment to. the 

Oon~tittltitnl of the United States'docs not f'eqmrc. 

that 

"(A) Bocial welfare prof:,lTams discriminate 

...against faith based provider'S of services; or 

"(E) faith-bMed pI'ov1rlers of services, as a> 

prOrCLtniFlite .to participation in Federal pro­

.HR 816 IH 
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1 . gnnl1>;) abandon their relig;imlfl eiltl.I'ttetCl'-ttHfl­

2 cen>;ol' their n~ligi()ufi expreflAioR. 

3 "(2) NONDltlCIUl\llNAT10N.-· Religious organiza­

4 tions are eli6rib1e to be program 'participants on the 

5 same basis. as any other nonprofit private organiza­

6 tion. Neither the Federal . Government nor a State 

7 receivinK funds under such programs shall discrimi­

•8 11ate against an organization that is or applies to, be, . I .\#.M\W~ 
; . . '. \.J\:\A W\-~t7, ; §-I 

9 '. <' a progra~ participant on ,the basis that the organij ~ I'V\.lI.J't ~ 

10 zatiolf has a religious character. t UJ'1\-~t~ '1 ' 
'11 "(d) RELIGIOUS CHARACTER AND FREEDOM.- (;"~~,~ . '~e~ 
12 ."(1) RELIGIOUS ORGANIZA1'IONS.-.·Except as 

13 provided iII this section, ~any religious orgmlization 

14 that is a program participant shall retain its inde­

15 pendence from Federal, State, and'local government, 

16 including such organization's control over the defini­

17 tion, development, practice, and expression of its re­

18 ligious beliefs. 

19 "(2) ADDITIONAL' SAFEGUAims;-Neither the 

20 FedJ!ral Government nor a State shall require a reli­

21 gious organization to­

22 H(A) alter its form of internal governance; 

23 or' 

24 "(B) rem(;ve religious "art, icons, scripture, 

25' or other symbols; 

-1m 816 III 
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ill order to be (i program pal'tieipa nt. l"Ll\ l\2fVu.. ~ 
'\ ~,\~rv J\£,t ,'\,()V"(e)NONDI~CIUMINA'rrc):.; IN El\lPU)\'MENT.-, 

3 "(1) IN GEN1~IL\L.-Exeept as provided in para­

4 gTaph (2), nothing in this section shall be construed 

to modify or affect the pr'ovisions of any other Fed­

6 eral ot·' State 1mv or regulation that relates to dis­

7 crimillation in 'employment on the basis, of religion. 

8 "(2') EXCEPTION .-A religious ,organ~zation, 

" 
9 that i~ a program participant may require th~t an 

employee rendering programs services adhere' to- " 

11 "(A) the religious beliefs, and praCtices of 

12 such, organizationjand 

13 ,"(B) any rules of the organization regard­

14 ing the use ofdrugs or alcohol. 

"(f) 'RIGHTS OF PROGRAM BENEFICIARIES.-'With 


16 respect to an individual who' is a program beneficiary or 


17 a 'prospective program beneficiary, if the individl,lal objects 


18 to a program participant on the basis that the participant 


19 iS,a religious organization, the following applies: 


21 


22 


23 


24 


" ( 1 )H the 6I\~'t:l:ni~tilifm I'eeeived a designates 

direet award, the~~~tilion shall arr~nge for the 

'.HR 81/i IH 

Iclc~'J~ u,.kuL, ,
;:4£1( ~l.' h"'~ JZ!l 
~ 'I. (w'1}-l,fir- , 

5(c <X~ (~ ) f 11 
IN (ll ~J.!l\ri i' 

f ~I: -\ [",.r (b~ , 
, I 

~,VCVYl u11'tf(iltt"J 
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I . "-fl-tti:1uwurd nlmll tH'Ptllige fop the indiviclnnl to I'ceelvc 

2 the pl'O~'I'tH11 IlCl'VieCA t-,j1l'ong:b' !:UI ultoI'nativo prog;ram 

3 plH'tieip~U1t. 

4 "(3) If tho o)'ganiflP,tion Hi providing ~;Ol'VH:\O~; 

lRlnmant to voudH3I'i;~od assistcuwo, tho dOAignated 

6 award l'~gipient that operates the "8ueheri53eEl' t±Asist­

7 . ance program ~hall £'lTttnge for the individual to re­

8 
• 

ceiV(~ the prob'1'am son'HlOS through an alternatiT,<c 

9 prm4dor. 

' ',' (4) Arrangements under any of paragraphs 

11 (1) through (3) with an alternative entity shall pro­

12 vide for program services the monetary value of 

13 which "is not less than the moiletary value of the pro­

14 gra~serVices that the individual wo:uld have re­

ceived from the, religi~us orgailization involved, . 

16 "(5) NONDISCRIMINATION,­

17 " "(A) IN GENERAL,-"Except as provided in 

18 " subparagraph (B) or as otherwise provided in' 

19 law, a religious organization that is. a program 

participant shall not in providing program serv­

. 21 ices discl'iminat,e against a prOf,'Tam beneficiary 

22 on the basis of religion or, religious belie~~ 

23 "(H) h[mr~l,rpION, l£ l'eli~ouB org6:E.iBfl: 

24 tionthat il': a progl:iJlU parti~ipant m~' requiFle 

H program h~mefiri~l'Y mho has (,!h~gted in a~-

.HIt 816 IH 
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(~nrd<l net' JNiti1pal'agraph (1) to l'@(j!:liv!:l progl'am 

3 "(i) tg ,l(;tiwly pa rJ-ieipate iJl ,l!eligious 

4 , rW.i:wtiee,",'rorship, ,wet instruction; arid 

5 "(ii) to follo:w I'uies of beh~rioI' d@o­

7 gi011S in ~(mt.eH{, 01" orig;ia . 


.8, "(g) FISCAL ACCOUN'l'ABILITY.­

9 "(1) IN GENERAL.-Except as provided in para-' 


la' graph (2), any religious organization that is a pro- , 

11 gram participant shall be subject to the same regula­

12 tions as' other recipients of awards of Federal finan­

13 cial assistance to account, in accordance witllgen­

14 erally accepted auditing principles, for the use of the 

15 funds provided under such awards. 

16 H(2) LIMITED AUDIT.-With respect to the 

17 award. involved, .if a religious organization that is a 

18 program participant maintains the Federal funds in 

19 a separate accoun~t from non-Federal funds, then 

20 only the Federal funds shall be subject to audit. 

, 	 21 H(h) COMPUANCE.-With respect to compliance with 

22 ,this section, by an ~gency, a religious organization may 

23 ,obtain judicial review of agency action in accordance with 

24 chapter 7 of title 5, United States Code. 

,oUR 815 III 
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"SEC. 583. LIMITATIONS ON USE OF FUNDS FOR CERTAIN 

2 PURPOSES. 

3 "(a) IN GENlmAL.-Except as provided in subsection 

4 (b), no funds provided directly to an entity under a des­

ignated progT<lm sh(~ll 'be e::q)ended for sectar;ian worship 

6 01' instruction. 

7 "th) B:XCIW'PiO?,. 8uklt'ction (a) ohall not apply t,Q. 

8 llssistaoee pro.loded to OJ' ou b~b,tl.lf gf a pFOgq'Um. beae 

9 fi~ialS' if tltebenefieiaf~Ifl:6:y ~l008C wl.leresach 6:BBi8t;~ 

is redeemed or alloBate<l:,. 

11 "SEC. 584. ADMINISTRATION OF PROGRAM AND TREAT· 

12 MENT OF FUNDS. 

13 <I(a) FUNDS NOT AID '1'0 INS'1'I'l;U'1'IONs.-Financial 

14 	. assistance under a designated program pl'-Olcided to QT~n. 

behalf of program beneficiaries is aid to the beneficiary, 

. 16 not to the organization providing program services.2J!fte. 

19 ['1ceipt by it program hcncfieiMy OF program 88:rvi@~li; at 

18 the faeilities of the or ganimrtion shall I'rot eOMtitttee Fled 

19 'cral finaneial assistance to. the organiBation inyolved. 

"'(b} PltOlHfH'FIOH on £'f'A'f'B DHjo'HIMI~tA'l'IO~l at 

21' ;{#~m OF F'mms. No pl'O'V'ision in (tRy State eonstitutiou 
, ' 	 ' ' 

22 Of' State law shall bQ ~onj;itrued to prohibit the expenditure 

23 'o£::Eeder ttl fUOO8 undeI' Ii deBignatOO--I*'~ 

.24. gioUR facility Of:' by ti religious organigation tbat is; a pro­

gI am pal ticipant. If It State law OI' eBl1flW;ution J,I,lQuJd pl'e­

26 "i7tmt the exllell(iittlre of Sta.te or lo@a.lpublic fUIldtH·l!lSllCh 

.HR 816 III 
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H fauiiity or by wcluh an, (H'grtnirmtioH, tI=icri the gt't:l~H' 


2 I{H,jal ~ll,liJI'lnn(.u;j,1· >ib'olU >'lIIgl'pgaJ p HHr~d~Fal R-tndlOt from 

38t.tfte 01' o1::hm' p'~lbli~! ftHl.fl.H-t#.f!....PtwflOf;~f;· of (J('\,l'l7Yr.iI~~ 

4 tl+e de~igmlt"d pl'ognnn. 

"SEC. 585. EDUCATIONAL REQUlllEMENTS FOR PERSONNEL 

6 IN DRUG TREATMENT PROGRAMS~ 

7 "(a) FINDINGS.-The Copgr~ss finds that-'. 

8 "(1) establishing formal educational qualifica­

9 tion for counselors and, other personnel iil drug' 

treatment' programs may· undermine the effective­

11 ness of such programs; and 

12 "(2) such formal educational requirements' for 

13' .counselors and.other person,nel may hinder or pre­

14 vent theprmlision of needed drug treatment services, 
,.' . . I 

"(b).IJIM:ir.I'A'l'ION ON ,EDUCATIONAL REQUIREMFiNTS 

16 OF Pli:RS()NNEL.-' 

17 "(I) TREATMENT 01" RELIGIOUS EDUCA'l'ION.­
\­

18 If any State or local government that is it· program 

'19 participant imposes formal educational qualifications 

on pr?viders of program services, including religious 

21 organizations, such State or local governrnent ,shall 

22 treat ['eli6rious education and training of personnel ~D~I\QJA~J 
23 as, having a critical and positive role il~ the deli~elY t~a..r;~ 

-tv ('t,h~ qyt:1tVl\~ ~y...;;;T.~J-'
24 of program services. In applyingKdu~ationai. quali- ~ 1V\0... , 

Vvtwr'ck 5(.(12>.s11AJ1[La.Io\LO('~ ;'.J.i-q..oJ~~"'-I.1:
ficatiom; for personne}\ in reli6rious organizations" V'INJ~V I,J..t ~aJc-ct 

-\tIJ IN~'~'V\ dU 
uJ.NSe......lIR 815 III 
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such State 01' loeal government ,shall Io,rive credit fo!' 
~\7)\wo.O-.bu<;.-o " : p.tlI\'\~\a';1 i-WrclV:JVl,,: 61- CI ~~,U<.h<JYI 

2 l'eligloUf~dlleatioll and tnunll1g eqUivalent to credit ­
/t 

3 given fo!' Se~l1hll' eOUl'se work in drug tl'~atment itt' 

4 lin)' ot,her fJeeuku' fJubjeet; that in of similal' ~ 
. . \t W-t ~dvJ.(~ 9~~\s -;:sf6..\-ALo,(J 6iS~ 

5 level and dtH'atlfffi. . " .. ~~-t.AAc~ 1~<..~::J tv>t 
tiN O"'\I\Gl\15u.bS~Q ~J~~, . .I' 

6 "(2) g~TIUCTION OF DISCIUMINA'rION RE­
-

7 . QUIREl\1EN'I'S,­
• 

8 "(A) IN <YENERAL.-Subiect to paragr'aph~ 

9 (1), a State or local government that 'is a pro­

10 gram 'participant may establish fqrmal edu­

11 cational qualifications for' personnel in organiza­

12 . tions providing program s~rvices' that contribute 

13 to' success in: reducing drug .use among program 

14 beneficiaries, 

15 "(B) EXCEPTION.-The Secretary shall 

16 waive the application of any educational quali-. 

17 fication imposed under subparagraph (A) for an 

18 individual religious organization,' if the'--' Sec­

19 retary determines that-· . 

M" L L.1-~S Ie, 'fI) 5l1..v!.\...... (:..(...I

'- .L- ~ •.A"­
Cl'7~ -tlt~ ,....... '" ". 

rthc...~~c.~
(.\l'iO+nv.'I'\.I'S Sh..,-v..(j 
~ t\ I-\j'e'i" ere &...:(

() ,e~~v~.'hl 

.}.c.~ eJ..lH.o...-h.svo 
CM\<\., -htM,,\~ ~+- . 
reUJkJ·~ sw,...,b-r ~ 
oJ,~ .$eNy' ~~ 

/''\ 
! 

'-----­
20 "(i) the religious organization has a } 

21 record of prior successful· drug treatment, :/ 

22 . for at least th~ preceding three years; ___ 

23 "(ii) the educational qualification~ 

24 have effectively barred such religious' orga­
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nization from becoming a program pro­

2 
 videI'; 
, ' 

"(iii) the organization has applied to 


4 the Secretary to waive the qualifications; 


and 


3 

---~) 

6 "(iv) the State or local government ! 

7 has failed, to demonstrate empirically that \ 
8 the educational qualifications in question ) 

9 are necessary to the successful operation of // 
.../ 

,adrug treatment program.".. 
___ _"""" • ~,..._ ... , --""'-.----'----'-~--- ................... _:____:100.......---.-~."' .. ,- .....,......,.,--, 

U SEC. 203. CRA CREDIT ,FOR INVESTMENTS IN ~OMMUNIr 

12 DEVELOPMENT ORGANIZATIONS LOCA~IN 
./ 

13 . RENEWAL COMMUNITIES.// . 


14 Section 804 of th~ .Community ~!Ve:stIl1ent Act of 


1977 (12 U.S.C. 2903) lS amende ~y addmg at the end 


16 the following new subsection: 
 I 

I 

17 CERTAIN COMMUNITY DEVEL­

18 OPMg~T ORGAN~ 'IONS.-In assessing and taking into 


19 account, un~ubsection (a), the record of a regulated 


financiaUIistitution, the appropriate Federal financial su­
,/ " 

21 pei:'¥i~ry agency may consider, as a factor, investment~ 


22 .,,~he institution, in, and capital investment, loan partici­
~ , ' 

23 , pation, and other ventures undertaken by the institution 


24 iri cooperation with, alW community development organi­

zation (as defined in section 234 of the Bank Enterprise 
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