Waiver Policy Proposal

I. STATUTE
“Waivers in Effect on Date of Enactment of Welfare Reform”: “... if any waiver granted to a

state...is in effect as of the date of enactment...., the amendments made by [PRWORA]...shall not
apply with respect to the state before the expiration (determined without regard to any extension)
of the waiver to the extent such amendments are inconsistent with the waiver.”

“Waivers Approved Subsequently” section says that such a waiver “shall not affect the applicability
of section 407 to the state.” (Work requirements)

Legislative History: statutory language was narrowed from ‘if have a waiver, new law does not
apply’ to “inconsistent” standard. Final report language added clause re: “program features of state
program not specifically covered by the waiver must conform to this part.”

II. HHS PROPOSED REG

Legal Theory:

A provision of TANF is inconsistent with a waiver only if the State must change its waiver policy in order
to comply. The definition of a waiver can include applicable provisions of prior law if their inclusion was
necessary to achieve the objective of the approved waiver. For example, a state whose waiver program
counted community college attendance as work did not need a waiver of AFDC law in order to do this.
The reg would permit such a practice to continue, because it would require a change in state policy to do
otherwise, and it’s inconsistent with TANF’s definition of work. Legally, the reg defends the decision to
consider prior law as part of the waiver on the grounds that doing otherwise would allow very few waiver
practices to continue (largely just time limits), rendering that section of the law meaningless.

Policy Effect:

Work Requirements:

Section 407 doesn’t apply to waivers to the extent their features are inconsistent with current law.
Examples given are looser definitions of work and requiring fewer hours of work per week to be counted
as working. However, states may not claim inconsistencies that affect the denominator of the participation
rates -- i.e., limit the universe of people to whom the participation rates are applied. The reg defends this
decision by noting that HHS never granted a waiver of a participation rate, nor a waiver that granted new
exemptions from work requirements.

Time Limits:
States whose waivers have time limits may use their waiver’s more liberal exemption and extension
policies.

. Extensions -- The draft reg says that both the federal and state clocks must start ticking
simultaneously but that, once the federal clock expires, the state may grant extensions in
accordance with the approved waiver until the waiver expires. The reg also says that a state need
not comply with the law’s 20% limit on exemptions if its waiver’s extension policies cause it to
exceed 20%.

. Exemptions -- The draft reg also says that months during which a recipient is exempt from time
limits because of waiver policy do not count toward the federal five-year limit.



III. OUR PROPOSAL

The Challenge: To define “inconsistent” in a way that narrows the effect of the provision without rendering
the entire provision meaningless.

Work Requirements:

w“
S

Argue that definitions of work activity were not necessary to achieve objective of approved waiver
(objective was to put more people to work)-- thus no grandfathering of more liberal job search and
voc ed criteria.

Alternative argument with the same result: Only permit specific items waived from compliance with
prior law, rather than allowing states to import “provisions of prior law” into the definition of
waiver. In this case, the definition of work in any waiver could not be inconsistent with the law,
because in no case was the definition of work activities a "program feature...specifically covered by
the waiver". Thus more liberal definitions of job search and vocational education could not be
continued under the guise of waivers. [This theory may not, however, allow the policy listed in next
bullet below; thus it may result in the provision having no effect on work rates, which HHS argues
it must since the statute specifically exempts “waivers granted subsequently” from having any effect
on work rates. ]

Allow, as the draft reg now does, for waivers to be considered inconsistent if they specified the
number of hours of work to be determined according to individual circumstances, but make explicit
that these inconsistent waivers can only be continued in the same geographic areas as originally
approved in the waiver and in effect at date of enactment [i.e., if a state had approval to expand a
waiver statewide but had not done so yet, it could not].

Time Limits:

Allow, as the draft reg now does, for exemption and extension policies to be considered
inconsistent, but make explicit that these waivers can only be continued in the same geographic
areas as originally approved in the waiver and in effect at date of enactment [i.e., if a state had
approval to expand a waiver statewide but had not done so yet, it could not].

Changes Applying to Both Work Requirements and Time Limits:

A state that continues a waiver inconsistent with PRWORA’s time limits or work requirements
shall not be eligible for a high performance bonus or a caseload reduction credit. WSSJ/
—— T T — ™,

A state that continues a waiver inconsistent with PRWORA’s time limits or work requirements Qr'

shall not be eligible to receive a reasonable cause penalty exception, to enter into a corrective & Q}—gj

action plan, or receive reduced penalties. }Q\
T e S

In order to continue a waiver inconsistent with PRWORA’s time limits or work requirements, the
state must notify the Secretary in writing in a letter signed by-the-governor-

The regulation shall place the burden of praof that waivers are inconsistent with the law on the
state and must collect information necessary for the Secretary to make that determination.
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IV. EFFECT ON STATES

Comparison of Proposals: Eff

on Connecticu

demonstration can continue all
AFDC policies

state maintains
research group
treatments for the
purpose of
completing an impact
evaluation.

State View of Effect | HHS Proposed Reg | Our Proposal

of New Law
Under waiver, state could offer | Continue Continue Continue, but only to
exemptions from and extensions extent that state had
to the time limits in implemented this
conformance with its waiver when law was passed
Definition of work that includes | Continue Continue No
unlimited job search
Individualized employability Continue Continue Continue, but only to
plans that allow state to tailor extent that state had
hours of work implemented this

when law was passed

Exempting categories of people | Continue No No
from work requirements and
participation rates
Old control group cases from Continue Continue, as long as | Continue, as long as

state maintains
research group
treatments for the
purpose of
completing an impact
evaluation.

States with work policies that could override the law (as identified by states):

Connecticut Delaware
Hawaii Illinois
Massachusetts Minnesota
Missouri Nebraska

New Hampshire South Carolina
South Dakota Tennessee
Texas Utah

Virginia Washington
Also possibly:

Georgia Iowa

Kansas Michigan
Montana North Carolina
North Dakota Oregon
Vermont Wisconsin




ith time limi licies th Id override the law:

Connecticut Delaware
Florida Hawaii

Ilinois Iowa
Louisiana Nebraska
North Carolina Ohio

Oregon South Carolina
Tennessee Virginia
Wisconsin



Update on TANF Regulation Negotiations

1) HHS may grant reasonable cause X!
exemptions from penalties to states that
fail to meet the work participation rates
due to granting of good cause domestic
violence waivers.

2) States will be exempted from X
penalties only if they fail the work rate
by no more than the number of
individuals granted good cause waivers
multiplied by the participation rate.

3) HHS may grant reasonable cause X
exemptions from penalties for those
good cause domestic violence waivers
only for waivers that were granted

appropriately.

4) HHS may grant reasonable cause X
exemptions from penalties only for good
cause domestic violence waivers that are

temporary (less than six months long).

5) HHS shall not grant reasonable cause X
exceptions to penalties to states for
exempting more than 20 percent of the
caseload from the five year time limit
due to granting of good cause domestic
violence waivers.

' The reg is now changed to say the the Secretary “will determine whether a State has
reasonable cause based on its demonstration that its failure to meet the work participation rates is
attributable to its provision of good cause domestic violence waivers. If a state fails to meet these
standards to the satisfaction of the Secretary, the Secretary will not grant the exemption.” Is this
enough?

-5-



CASELOAD REDUCTION CREDIT

1) States that have expanded eligibility X
shall not get credit for caseload
reductions that would have happened in
the absence of the expansion.

2) States shall not have a choice of X
applying the two parent caseload

reduction or the overall caseload ﬂ/k/
reduction as a credit to the two parent
work participation rate.

3) HHS shall not have the option to X
allow states to exclude some or all
families in any separate State program f (70 AL
from the caseload reduction calculation ML E’

“based on nature of benefits provided.”

4) Fingerprinting, drug testing, and X?
whole grant sanctions shall not be

defined as eligibility changes that must ﬁ'\ :
be factored out of the caseload credit. Ve 5&7/0744/
5) Individuals receiving one-time, short- X3
term assistance, or services with no

monetary value shall not be eliminated 5 / C/
from the caseload reduction credit

calculation.

2 The reg now refers more generally to excluding “procedural changes that have the effect
of delaying or denying eligibility” but HHS policy would be to tell states that caseload changes
from fingerprinting, etc., should count in that category. This HHS policy could help prevent
states from gutting the work requirements: by not allowing a state to claim a caseload credit for
caseload reductions due to fingerprinting (up to 15% in some states) the policy could prevent a
state from lowering its work rate from, say, 50% to 35%.

3 The reg eliminates these cases from both comparison years, thus making more of an
“apples to apples” comparison. For purposes of calculating the caseload credit, the TANF + N
MOE caseload not receiving short-term or non-monetary assistance in a given year is compared to
the FY 1995 AFDC caseload without any short-time Emergency Assistance cases. The policy
effect of this definition is that states that shift their services from monthly cash grants to either
non-monetary services or one-time diversion grants will receive higher caseload credits.

-6-



6) States shall report eligibility changes
on a form consistent across states and
the regulation shall define a more
specific set of criteria upon which the
Secretary shall evaluate this information.

PENALTIES

1) In order for a state to be eligible to X! X?
receive a reasonable cause penalty
exception, to enter into a corrective
compliance plan, or receive reduced
penalties (“some or all”’) or penalties
based on degree of non-compliance, a
state must prove that it did not divert
families to a separate state program for
purposes of avoiding the work
participation rates or preventing the
federal collection of child support.

2) States may not retrospectively X
reclassify families in TANF as “state
only” in order to game the work rates.

(“”Wt

4 HHS has made the following changes: in order to be eligible for a reasonable cause /
penalty exception or a reduced penalty based on degree of non-complianct a state must prove
that it did not divert families to a separate state program for the purpose of avoiding work

participation rates. wWnd s Q‘ELWCL /@' d—"’“@?ﬁ%

S HHS has not agreed to make the following changes: 1) in order to enter into corrective
compliance plan or receive a reduction in penalties (“some or all”} for not correcting a failure
through such a plan, a state must prove that it did not divert families to a separate state program
for the purpose of avoiding work participation rates; 2) condition a state’s eligibility for any of the
penalty exceptions/reductions on the state proving that it did not divert families in order to
prevent the federal collection of child support; and 3) to collect data that will help determine if
states are diverting individuals to separate state programs (include i the MOE data report
information on whether individuals served in the separate state program were on TANF within the
last six months).

-7-



3) States shall provide quarterly data
regarding how many people have been
sanctioned for not working. The data
reports shall include the information
necessary to determine if the state
imposed a pro-rata reduction required
by law, and whether the state required
the individual to perform work within

two years.

4) HHS shall enter into a corrective X X’
action plan with a state only if such a (all but six

plan: a) contains monthly process and month limit)

outcome goals that the state must meet
in order to continue to operate under a
corrective action plan; b) contains
significant new actions the state plans to
take to meet the law’s requirements;

c) contains a letter signed by the
governor outlining the need for the
corrective action plan; d) shall be no

longer than six months,

6 Need to confirm through change pages.

7 HHS does not want to limit the compliance plan tolsix months. They’ve made the
argument that the statute allows states up to two monthstg Somplete and file the plan,sp in
reality the compliance plan is in effect for 10 months. A six month time Timit would give states

only four months to comply. ; s ,
§7L\/Z'( N f'e"] ¢ ‘/‘/’lﬁn?\ 7z W ad
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5) The regulatlons shall detail a slldmg
penalty scale that will be imposed based
on degree of noncompliance with the
work participation rates.

6) Eliminate the option for the Secretary
to reduce the penalty on a state that has
failed to correct a violation through a
corrective compliance plan if a state

a) expended more resources; b) made
substantial progress; or c) encountered
cirumstances that could not have been
anticipated.

XlO

7) OMB has sought to allow the
Secretary to include certain child only
cases in the work participation rate
(denominator and, if applicable,
numerator) if the Secretary determines
that the state re-classified families as
“child only” for purposes of avoiding
the work rates (by statute, the work
rates don’t apply to child only cases).

8 HHS has agreed to a sliding scal¢as follows: only states that met at least 75 percent of
the work participation rate (e.g., 75% of 30% or 22.5%) would be eligible for a sliding penalty
based on degree of non-compliance. All states falling below that standard will receive the full
penalty. If a state failed both the overall and the two parent work rates, then its penalty would be
reduced in direct proportion to the level of achievement above the 75 percent threshold (e.g., if a
state were halfway between 22.5% and 30%, its penalty would be reduced in half). If a state
failed only the two parent rate, its penalty would be first be multiplied by 10 percent and then
reduced in direct proportion to the level of achievement above the 75 percent threshold.

® We proposed that the threshold be raised from 75 percent to 90 percent -- only states
meeting a 90 percent of the work participation rate would be eligible for a sliding penalty based
on degree of non-compliance. HHS has objected to this change.

19 HHS has proposed only minor word changes to this section, such as adding “expended
significantly more resouces”, made “substantial progress”, and “encountered overriding

cirumstances that wer nd i ntrol and could not have been anticipated.” d Le ,/Mj h_
9. \ g M



‘Proposed Change

ADMINISTRATIVE COSTS

1) OMB has sought to have a federal, X! X"
rather than state, definition of

adminstrative costs, which the statute
limits to 15 percent of the total block

grant.
WAIVERS HHS is
awaiting our
proposal.

1 OMB has succeeded in getting HHS to agree to include several types of spending in a
federal definition.

12 OMB is still seeking to include spending on case management and eligibility
determination in the federal definition of administrative costs.

-10-



carice @ erols.com
10/22/97 02:57:00 AM

Record Type: Record

To: Cynthia A. Rice, diana fortuna
cc:
Subject: Waiver idea

Building upon the fact that the statute refers to "waivers in effect on date of
enactment" and the conference report language says:

“The conference agreement follows the Senate amendment, with the
modification that such waivers may only apply to the geographical

areas of the State and to the specific program features for which the
waiver was granted. All geographical areas of the State and program
features of the State program not specifically covered by the waiver must

conform to this part.”

maybe we could push a policy that would:
Work Requirements

The definitions of what counts as "work" in PRWORA would not be considered inconsistent
with any waivers because in no case was the definition of work activities a "program
feature...specifically covered by the waiver" [This is why they need to "include

provisions of prior law"]. Thus more liberal definitions of job search and vocational
education could not be continued under the guise of waivers.

Allow, as the draft reg now does, for waivers to be considered inconsistent if they
specified the number of hours of work to be determined according to individual
circumstances, but make explicit that these inconsistent waivers can only be continued
in the same geographic areas as originally approved in the waiver and in effect at date
of enactment [i.e., if a state had approval to expand a waiver statewide but had not
done so yet, it could not].

Time Limits

Allow, as the draft reg now does, for inconsistent exemption and extension policies to
be considered inconsistent, but make explicit that these inconsistent waivers can only
be continued in the same geographic areas as originally approved in the waiver and in
effect at date of enactment [i.e., if a state had approval to expand a waiver statewide
but had not done so yet, it could not].

[Don't think we can do much else here. The new law policy restricting all extension and
exemptions to a 20 percent cap does seem to be inconsistent with the waiver policy. Any
broader change I've thought of would render the section meaningless.]






10/15/97 -- 1:00
Proposed Chan R

Waivers
1) A state that continues a waiver inconsistent with PRWORA’s work participation rates or time
limits shall not be eligible for a high performance bonus or a caseload reduction credit.

2) A state that continues a waiver inconsistent with PRWORA’s work participation rates or time
limits shall not be eligible to receive a reasonable cause penalty exception, to enter into a
corrective action plan, or receive reduced penalties based on degree of non-compliance.

3) A state can continue a waiver inconsistent with PRWORA’s work participation rates or time
limits only if the waiver when grant@@l_y_mlmd.lhﬁ.policy that the state now wants to
continue (i.e., state can continue waivers inconsistent with the new law, not policies operated
under waivers inconsistent with the new law).

4) A state can continue a waiver inconsistent with PRWORA’s work participation rates or time
limits only in the geographic area for which the waiver was granted and implemented.

5) In order to continue a waiver inconsistent with PRWORA’s work participation rates or time
limits, the state must notify the Secr i iting in a letter signed by the governor.

6) The burden of proof;(lwgv_ing waivers are inconsistent with the law shall rest with the state
and the regulation will require that the information necessary for the Secretary to make that
determination will be collected. States operating under waivers will report performance and be
monitored like any other state.

J/I ’ %z@gsgload Reduction Credit

1) States that have expanded eligibility shall not get credit for caseload reductions that would
[~ have happened in the absence of the expansion.

2) States shall apply the two parent caseload reduction as a credit to the two parent work
participation rate and the overall caseload reduction as a credit to the overall work participation

rate. w l”/Y\CD‘h e — 2 fﬁr&fﬂ’ /)p/m’—&%\

l/ /3) Fingerprinting, drug testing, and sanctions shall not be defined as eligibility changes that must
be factored out of the caseload reduction credit.

4) Individuals "receiving services that have no direct monetary value...such as counseling...and
employment services" and those "receiving one-time, short-term assistance" for 90 days or less
shall not be eliminated from the caseload reduction credit calculation. ~\_ s

BR  dend cane_

5) States shall report eligibility changes to the Secretary on a form consistent across states and the

regulation shall define a more specific set of criteria upon which the Secretary shall evaluate this
information.
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1) A state that does not p dive amllles to a separate state program for
K purposes of avoiding the work participation rates or preventing the federal collection of child
“support shall not be eligible to receive a reasonable cause penalty exception, to enter into a
corrective action plan, or receive reduced penalties based on degree of non-compliance. States
must decide at the beginning of the quarter which families are in TANF and which families are in
the separate state program (no retrospective reclassifying to game the work rates).

2) States shall provide quarterly data regarding how many people have been sanctioned for not
working. The data reports shall include the information necessary to determine if the state
rJ"” %)/ imposed a pro-rata reduction required by law, and whether the state required the individual to
V‘)OJ/\ perform community service within two mﬁrilés—and/or to work within two years.

%02 \ﬁ( 3) Good cause domestic violence waivers -- QM{ J“P VI~ Wﬁ@‘?ﬁ A K7

a) HHS may (rather than shall) grant reasonable cause exemptions from penalties to states
that fail to meet the work participation rates so long as the states do not fail to meet the work rate
by more than the number of individuals granted good cause waivers multiplied by the participation
rate.

b) HHS may grant reasonable cause exemptions from penalties for those good cause
domestic violence waivers (as now granted in the reg) that HHS determines were granted

appropriately.

c) HHS may grant reasonable cause exemptions from penalties only for good cause
domestic violence waivers that are temporary, i.e., less than six months long.

d) HHS shall not grant reasonable cause exceptions to penalties to states for exempting
more than 20 percent of the caseload from the five year time limit.

4) Corrective action plans -- [seeking help from OMB on this one]

HHS shall enter into a corrective action plan with a state only if such a plan:

a) contains monthly process and outcome goals that the state must meet in order to
continue to operate under a corrective action plan,

b) contains significant new actions the state plans to take to meet the law’s requirements;

c) contains a letter signed by the governor outlining the need for the corrective

action plan;

d) shall be no longer than six months.

5) Reductions Based on Degree of Noncompliance --
The regulations shall detail a sliding penalty scale that will be imposed based on degree of

nonc§pliance. \_‘
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Laura Oliven Silberfarb
10/08/97 09:42:25 AM

Record Type: Record

To: Cynthia A. Rice/OPD/EOP, Diana Fortuna/OPD/EOP, Emil E. Parker/OPD/EOP, Anil Kakani/OMB/EOP
cc:
Subject: Conference Call today

Wae will use Keith Fontenot's office from 12:00-2:00 to meet to take the conference call - room 8222 in
the NEOB. HHS called to say they will follow the questions in order, but will reserve the following for
tomorrow's meeting:

Waiivers - question numbers; 31-36, 50-54
Domestic Violence Option - 1,3,4,29
Administrative Cost - 44

And anything else we don't get to today.

See you at 12:00. Thanks.



10-6-97

1. 270.30, p. 323-324. Does the individual have to partici
Q designed to provide safety and lead to work” for a certaién number of hours per week? Ifi§o) why

not? P\/O ) "hdl'l/l.duobﬂ"-ux

This section also proposes to grant good cause waivers for failure to meet the work rates if that F‘
failure is attributable to a state’s provision of assistance tqg€fugeey. On wh basrs and for what
reason does HHS make this proposal? Does this proposal exclude om the work
participation rates? Whatpercentage of two parent TANF families would fall under this

definition? op0, Somb, Cc Mn;r (Vl/ - U\_\)L S/(yj.\ 50
\.( /ﬁé}/ % L,Wi4_7
2. 270.30, p.322 (also referred to on p. 353) T@ M@9~Cah%fy\%h$

Issue: definition of “assistance: excluded from the definition is one-time, short-term assistance e e
pard within a 90-day period

Problem: the 90-day time period is too long, and inconsistent with prior language for Emergency
Assistance Wt AN s T — A iy be Q0 g
Proposed Fix: reduce period from 90 days to 30 days

3. (p.323)
'D\I Issue: definition of “good cause domestic violence waiver”: “temporary waiver from program

requirements @ waaf~ ’{2) j‘}( 74 6/

Problem: the term “temporary” not being defined can allow states to use the waiver for

significant part of its caseload for an indefinite period of time 3, %dr\/a‘/
Proposed Fix: the regs should define “temporary” (i.e. 90/120 days or less) / pe-ke,

GED Ganon i oponapios

W 4. 270.30, p.323,324 Why is this ,regulated only in this eﬁmtr%n secti W({/\i% appear that
we should at least outline the recordkeetgL ortmg requrrements to ensure enforcement
authority P/_(% m\gy

&Q& 6’0(/({ ? ,@xc
\Q S. 271.10/page 333: Is there :‘?w(ay to enforce Sec. work requirements (work after 2 years,

gvcommumty service after 2 weeKs)? Or request information from states? And are states totally free
@ Y (' to define work for purposes of Section 4027 \dysfa Shig

VAo it @Q/
6. 271.20, p. 337-338; outlines the general work participation requirements. Shouldn’t éeﬁ

w/// co  subsection (a) stating the two separate work participation rates use the phrase “work activities as
described at section 271.30" rather than “work or training”? @%

N
ﬁg\\’\ 7. 271.22, p.339. Isit possrble for reg to prohibit retroactive reclassification of families as state-
AN
ZJ\@[\ only? —> /\[(acf 2 f{ﬁl/ S‘fd?("Mmgr 4 Zy Aertz /@[/Sa’rf# / e ver /(/_/ @
K Aeeig: '/4/ ]/2( 7//“’)‘___,, cer 2y il e 7//‘// /ﬁ ’
8. 271.22, p. 339-340; In outlfnmg the overall ] parttcrpatlon rate calculation, this section says that
a family that receives assistance for only part of the month may be counted as participating for an

entire month if the adult is engaged in work for the minimum average number of hours in each full
week that the family receives assistance in that month What is the HHS’s reasoning in proposing

f)
to allow this here and in section 271.241 T d( o,

—-.D-erw\ Qi\QQQﬂ-f O(M/IZ~G\QQ
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9. 271.24, p. 340-341; In outlining the two parent participation rate calculation, this proposed
regulation says that a family that includes a disabled parent shall not be considered a two-parent
family for the purpose of the participation rate. Does this regulation define “disabled parent”? If
/J I j ! 7 not, why not? Slrmlarly, why not define “disabled” and “severely disabled” in section

add (23O Pontgeoen (4f Safteofs sell wo ~taf »4/%9 tae

}‘G} 10. 271.34, p. 348. Initem (c), should “in any fiscal year” be added after “weeks”?

11. 271.40, p. 348; defines the basic caseload reduction calculation. Does this calculation ensure
that any caseload reduction for which a state gets credit is not due the state having transferred
beneficiaries from TANF into a separate state program? Does this prevent after-the-end-of-the-

! fiscal year gaming, such as transfers into state programs not counted for TANF MOE, in order to
increase the caseload reduction credit? qf(/ Q

12. 271.40, p.349
Issue: reducing state participation rates with caseload reductions
_ Problem: need to clarify language: “the minimum participation rate the State must meet for the
\(( 1 following year will decrease by the number of percentage points the ** caseload fell in
comparison to the FY 1995 caseload.”
Proposed Fix: insert “average monthly” where the asterisks appear

13. Issue: definition of “family” in discussion of caseload reduction credit

Problem: since there is no definition of “family” in the bill or regs, a caseload reduction credit

which accounts for a reduction in families might allow states to exclude from the calculation any
Y ~Q non-"family” units receiving assistance. W el sz(/\ Chl ,WLR

Proposed Fix: either change “families” to “cases” or “units,” or define “families” for this purpose

to include units such as child-only cases, etc. (§271.43 refers to “cases receiving assistance™)

14. 271.41, p.349

Issue: determining/calculating the caseload reduction factor %YM (]t 1 Wy 748/( éf
Problem: no clear definition for calculating caseload reduction factor Cmcgy j% Ao v/ s

- the regulations effectively use a reasonable test, “based on an established set o cntena (quality
of data, adequacy of documentation, completeness of list of changes in eligibility) ==> how are
lé /@T «~ Quality, adequacy or completeness measured?
- no specifications on how data is to be submitted (in what form) => a state must submit ... “the
oLt methodology and data that it used to calculate its caseload reduction factor”
' Proposed Fix: the regulations must precisely define the calculation for the reduction factor, what
ngﬂ/&ﬁ,data states must submit, and in what form the data is to be submitted
,Q,@ ) '\Jg) - the regulations should also require states to provxde brief descriptions of each program  which

they use in determining their caseloads DCTW‘(” (Cepews MQ/ Z&Lﬂ /gﬁe(%

15 271.41, p. 350; provides states with the option of using overall caseload reduction as the
M basis for a credit to reduce the two parent work rates. On what basis and for what reason does
M HHS want to do this? Doesn’t this simply give the state the option of choosing the number which

will give it the largest credit? _ S {'Q fwle MC&@/ —rafe m)f’ teg

e d 5 20
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16. 271.41, p. 349,350; outlines the information that the State must submit to qualify for the
Caseload Reduction Factor. HHS should consider developing a form to facilitate the submission

of this information. This will promote consistency and completeness in the data provided and may)z
reduce the need for HHS to follow up with States on the “reasonableness” of the data.

17. 271.41(d)(2), p 351: Is requirement that states respond to HHS within 2 weeks if they
request additional info unreasonable? Should it be a month, given timelines HHS has given itself

(3 months to review the methodology)? .CP % /75, —~ NovTD—> fef-2 %

/!

18. 271.42, p. 352; lists “drug testing” as a specific eligibility change or &hlch statésga/st fga/ct r
out caseload reductions for purposes of the credit. Doesn’t the general category of “changes in
requirements based on residency, age or other demographic or categorical factors” include this
since persons found to be using drugs would be a category? This section also lists
“fingerprinting” as an eligibility change. Why is this not considered an anti-fraud measure? . 2
CRC — st fe workbpy - \Aprp - 195 a’w( s,

19. 271.42, p. 352; allows states that‘have expanded eligibility for assistance since FY 1995 to rf%"{ % Z )
get a caseload reduction credit if its caseload would have gone down in absence of the eligibility
expansion. On what basis and for what reason does HHS want to do this? F C(,Z‘L@

CM( SANE fpo Joary lung b, no# M,/ud)}/,/b ’f"e 7 a’%
20. 271.42(c), p.352. HHS invites States that believé that some or all of the families i a/”’u’ &4, Ked
separate State program should be excluded from the calculation of the caseload reduction factor
based on the type of families served or the nature of the benefits provided, to substantiate such a
claim with data. What does HHS contemplate would be a basis for exclusion from the factor? In
addition, don’t MOE programs have we the same definition of eligible families anyway?

<9, ""mﬁm\fMS’ o revten o AEDC
21. 271.42, p.351 F‘tﬂn PV o

Issue: effect of eligibility changes on caseload reduction Wclg’;/ 41%::
Problem: states are only required under the proposed regulations to ubmlt a p(le’(e fztmg of
eligibility changes” (as per §271.41(b)(2)), but apparently not the number of recipients

dropped due to each of the changes

Proposed Fix: require that states also submit the number of recipients dropped from the rolls due
to each of the listed eligibility changes

22. 271.42(a), page 351-52: On draft’s list of what constitutes eligibility changes for the purpose
of factoring out eligibility from the caseload reduction credit: how would HHS know if there were
waiting lists for a551stance'7 What is the rationale for including sanctions that terminate a family’s
grant on the list? wﬂﬂ’ {

23. 271.43(b), p. 352‘)”)( @“’( toch

Issue: definition of “cases receiving assistance”

Problem: the regs suggest that certain types of assistance (that can count towards MOE in a
separate state program) can be excluded from the defn of cases receiving assistance for the
purpose of calculating caseload reduction credits

==> this could result in states transferring TANF individuals to a separate state program for
services not permitted under TANF (but countable towards MOE under the separate program),

/ Lﬁ tunte. Incupue ?
S falA Ay (




and thereby counting them as caselq,iigI

roposed Fix: these expenditures shoulg:not L%chﬁlgelgﬁcﬁ calculating caseload reductions (they
are already excluded as types of TANF WedistaHddF TON

24. Section 271.43, p. 352-353; for purposes of calculating the caseload reduction credit,
requires states to compare a given year’s data to fiscal year 1995 excluding those on the caseload
receiving only non-monetary services or only one-time, short-term assistance. Does HHS expect
states to know how many in their fiscal year 1995 caseload received such assistance, i.e,

assistance for less than 90 days? Isn’t there a possibility that this definition combined with the
lack of FY 1995 data will result in awarding a state too large a caseload reduction credit?

25. (271.44), p. 354 February 28 could be a bit late, from a planning standpoint, to make the C ~
decision on a State’s proposed caseload reduction factor. Is there any way to move this up? \A

\"774( 7(0(/12 C.eg/q,{ &
26. 271.53, p 357: Under what circumstances would HHS r ject a cor(gective compliance plan?
Shouldn’t this be defined? Seo f]‘[.\ {; —Ce

27. 271.51(b)(1), p.355

Issue: penalty for noncompliance with participation rate; separate state programs

Problem: the regulation allows for a reduction in the penalty for a state not meeting participation
rates, given the state’s efforts “to engage recipients of assistance in separate state programs in
work activities.” The problem here is twofold:

(1) it doesn’t prevent a state from meeting the participation rate by transferring individuals into a
separate state program; :

(2) what does the quoted phrase mean? ==> does this mean its okay for a state to place all of its
hardest to employ recipients into a separate state program so long as the state is making an
“effort” to “engage” them...?

Proposed Fix: something closer to ensuring that states don’t simply transfer the hardest to employ
into separate state programs in order to meet participation rates

28. 271.51 p. 354-356; states that HHS will reduce the amount of the penalty for failure to meet
work participation rates based on the degree of noncompliance, as required by the statute. Is
5(_/0/ Where any basis in the statute for providing a reduction due to “good faith efforts” made to achieve
-~ the rates? Does HHS consider “good faith efforts” a measure of degree of noncompliance?
@(UJV Shouldn’t thg rule define “non-compliance.” N \ oo
A T d Sten S Wowt Weeihclidn g What e spucns : \j
(ﬂ\(\ . AN The c‘iraft regulation states that HHS will look%e%%il TANF to eﬁ‘(ﬂ)_l_‘t—shf State _{S___Tgkmg to put
> %\ 7&? individuals in separate state programs to work XShouldi’t ttis be Tevised to make clear that a ‘k
0N }( Q%( “- state will not receive a good cause exception or a reduction in penalty based on the degree of”
A

non-compliance, or have its corrective compliance plan accepted by HHS unless it proves it has
. not used a separate state program to escape the work participation rates? 8 & [t ve E v S
//____,__._.___—-__‘_______‘_&‘_“"_‘_h S
) R W U ————e —

—— e e e e e

In addition, the draft regulation states that in deciding whether or not to reduce the amount of the

penalty, HHS will take into consideration “whether a state has missed one or both rates.” On
what basis and for what reason does HHS make this proposal? -

b



29. Section 271.52, p. 356-357; states that the Secretary will grant reasonable cause to a state D\/
i)  that fails to meet the work participatip FatwHIFEOftOY S Esion of good cause domestic violence
6’\@\\3‘9 waivers. Doesn’t this provision assume Shatall ﬂg@ggﬁeceiving such waivers would have
‘ Q otherwise been working, instead of the 25 to 50 percent required by law? Why not grant a state
@ 11 good cause only for those individuals who would otherwise have been working by subtracting the
number of good cause domestic violence waivers from the denominator of the participation rate?
o waivs ook, NN }/ Sdyre.
30. 271.54, p. 357, states that if HHS determines that a state has failed to penalize individuals for
not working as required in sectionA407(e), then the agency shall reduce a state’s grant. What
information will HHS systemgtiCally gather in order to know whether a state is violating section

407(e)? What kind of proof' must the state accept from a single custodial parent who is unable to

obtain needed child care? - n}é aud, /;s/” f(//”(‘ylgv\\ - %&j\e JQQ(

31. 271.60, p. 359 (also applies to 271.4(e)): Draft says that the provisions of section 407 of the
law do not apply to states that have an approved waiver to the extent those provisions are
inconsistent with the waiver. Why does the draft limit potential inconsistencies to section 407 of
the law? A Ser e pacevt (ivibg—Fotafe cat-fnd SE; TARE cequiie;  NETRLD €3

R
Section 407 includes work participation rates, the caseload reduction credit, hours of work
required, the definition of work activities, the sanction for refusal to work, and nondisplacement
provisions. What constitutes a provision for the purposes of this section? May a state opt out of
or modify the work participation rates, but still take advantage of the caseload reduction credit?
Do any states have waivers that would allow them inconsi%nt work participation rates? If so,
please list them. Q

How will HHS determine what it will consider inconsistent? HHS asked states to identify those
o inconsistencies in their state TANF plans, but states varied in the thoroughness of their responses.
Vd((_ C]'\'f/ Does HHS have a compendium of these responses, including an _evaluation of whether in fact it
J$ considers them to be inconsistencies? Please provide us with the most recent list. Does HHS ~A% 4 v
plan to survey them again? How and when will HHS notify states that they their proposed LS
inconsistencies are accepted or not accepted? What is the penalty for a state that continues a\~0n447
waiver p?avision that is not inconsistenfwith the law but differs from the law?k/@‘zﬁ fjﬁ _
vadely g Pendgs, Wer e sk b o n PSE
Jca 32. 271.60(b)(1) Please provide us with a list of states that have waivers with work activities that ~ /’/ezw%ﬁ
Wi \iﬁ){ are inconsistent with current law, along with the nature of the inconsistency. What are examples e
of waivers with provisions of prior law that you would still consider inconsistent even though they

did not require waivers (see definition of waiver in 270.30)?
SO0% Lo} o0 edic

-

Please provide us with a list of states that have waivers with inconsistent “minimum average hours ;|
of work per week necessary to be ‘engaged in work’ for a month”, along with the nature of the Ndl 4y / =
inconsistency (271.60(b)(2))? Why wouldn’t all such cases be prohibited as inconsistencies under 7
271.60(b)(2)(ii) because they were increases in %)rk requirements over prior law?

dJQ@Q@p{ ALt L.-'J‘a'/f/(*mf d"xé/’ & Aot
Please provide us with a list of other waiver inconsistencies that HHS recognizes, by state/and by
feature of the waiver.
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What is the draft’s legal basis for 271.60(c), which prohibits waiver inconsistencies that affect the

denominator of the participation rates? % Wl - 6@7\(’@5\/{ - wad ey /D A0+
4%{) v &) U Whe st A

33. 271.60(b) - (d) and 274.1(e)- (I), p 391-92: How will HHS monitor thése frovisions? Will

HHS monitor stat?s to ensure that they are following their own waiver policies? How?

~ dodn CO/Z&/)&}_ PeAa-Qf“a: Samt ao rady ‘\“7~W\/ﬁfr4,k
34. 271.60(b), p. 359: The rule lists areas where waiver inconsisteficies will be recognized. y f%

list th ? h 3 ) ,
1st these areas Sanch ppo w,]/fgwrl.f B W’mj c?//j/'f{%w//‘ ? e

35. 271.60(b)(2)(ii), p. 360: "Prior law standards are not part of the waiver...." Seems unclear. “’f‘%’%
(HHS informs us they may rewrite this one.)

36. 271.60(c), p. 360: No prior law exemptions recognized as part of the waiver with respectto
enominator of participation rates: What would be an example of this? .
P A adOfS ;) Frdo umdan X
37. 271.70, p. 360-61: Non-displacement: (b) says "A state must establish and maintain a
grievance procedure to resolve complaints of alleged violations of this displacement rule."(Qo_uld
draft add more specificity on what is required in a grievance procedure? Should it? o @02
ZAJ — ) ]LU % -

38. 272.1, p. 363 Initem12 (and elsewhere--e.g., item (e)(1) on page 364), the State is ’Lf) ‘()V%{a
penalized for not spending additional funds to replace reductions due to penalties, but the y @’({
question of “additional relative to what?” is not answered. The prior year’s level? The TANF % 9}‘
MOE level? I realize the statute is if anything more unclear on this point. Also, the regulations ?

call for the State to expend additional funds in the same fiscal year; the statute appears to require

the additional spending in the immediately succeeding fiscal year.

39. 272.3, p. 365

This section provides how HHS will assess penalties and the data that will be used as a basis for
determining when to assess the penalty. This appears to be THE regulatory section on oversight.
The rule specifies that it will rely on non-financial data reports to enforce only two regulatory
requirements: five year limit and participation rates. HHS will rely on the Single Audit Act
process to enforce misuse of TANF funds; IEVS participation; paternity establishment and child
support requirements and the child care exception for child&mundersix, Yet, the rule includes a
larger scope of regulatory requirements, that are theoreticaﬁ%ﬁe by HHS that do not
necessarily involve a penalty.

Are all other requirements in the rule non-enforceable? It would appear that HHS needs to build
in broader regulatory authority to enforce these requirements through the use of data reported.

For each penalty, please provide a written list of what data you would have available to enforce it.

How does the Single Audit process work? Who conducts the audit and how often? How will
auditors, for example, enforce the child care exception?

40. 272.3(b) and (c), p. 366: Data in state reports "are subject to our verification in accordance
with 275.6," which is requirement to send data electronically. Is this right section to reference?

T



41. 272.6(h), p. 370-71: The criteria for reducing the penalty if the corrective compliance plan /4 (r
fails is vague. When would/would i HIVEHeTUCH.QURERY under this circumstance? Céz.(:((,_,é,gif/
WASHINGTON . Cﬁéy—u_c
42. Section 272.6, p. 369-371; outlines the types of information a state must submit as part of a
corrective action plan. How will HHS determine if actions, outlines, and time limits in the plan
are acceptable? Shouldn’t this section state clearly that penalties will be iTmediately imposed on
. . . 9 B
a state that does not submit an acceptable corrective action plan? \1 QQ;, w il 04 5

. . /(.-_—-\\ . .

This proposal allows corrective action plans to last for up to. month?x.‘ How did HHS decide
upon that limit? Doesn’t a 12 month limit mean a state could be conti Jously operating under a
corrective action plar;u(l.e., fnter into one for eaclr 12 month fiscal year)? 146_“ dude " ﬁ‘ & z/ ( Fre

: . Shtuie . V‘\gﬂ ML ¢ ‘. . — (Jod h i) ~T
This section also allowgﬁ HHé t l%%uce the penalty in one or more c1rcumstanceUs“m which the A(Nf e
state has not corrected the failure pursuant to its corrective action plan (i.e., if the state expended
more resources, made considerable progress, or encountered unanticipated circumstances). On
what basis and for what reason does HHS make this proposal?

43. (273.2) P. 376. Initem (b)(1), are those four categories exhaustive; i.e., are there individuals
who are lawfully present but do not fit into the first four categories? Also, the language should be
changed (e.g., by adding “in the case of” after “less than one year or” and before “aliens™), to

clarify that only aliens not lawfully present need a State law affirmatively providing benefits in
order to remain eligible. '

C.‘(]/‘(;;u,.
44. 273.2(a)(5), p.375 ' F[g/t

Issue: definition of “administrative costs”

Problem: though limited to 15 percent of total amt of countable expenditures, the regs provide no C (é/(
definition of “administrative costs” P
Proposed Fix: for program integrity and to ensure expenditures on benefits and services,

“administrative costs” need to be defined here

45. 273.2(d), p.377

Issue: state expenditures counting towards MOE

Problem: this section provides that assistance, for MOE purposes, can be ongoing, short-term or 7 ‘A Sk
one-time, and may include services; this is not the case if part of a TANF program i p
Proposed Fix: specify that, to count towards MOE, TANF program expenditures must abide by ﬁm ('1
the “assistance” defn in §270.30; expenditures in separate state programs need not meet this defn,

but also cannot count towards contingency fund MOE

46. 273.5, p.378

Which data elements will we use in the proposed data collection to ensure that States that set up

separate programs do not retain what would otherwise be the appropriate Federal share of child
support collections?

47. (273.7), p. 380 Does item 1 encompass TANF activities, or only those in separate State
programs.



48. 273.7, p. 379: Will the data from this annual addendum be sufficient to allow us to judge if ) &\a}%

states are meeting work participation rates for state-only programs?

49. 273.22, p. 386 Re: (c)(2), is there a definition of “qualified principal residence” in the
regulations?

v S0. 274.1(e), p. 390: Before "was approved by July 1, 1997", shouldn't it say "was submitted
before 8/22/96 and", so it will not be more expansive than the statute?

S1. 274.1, p. 389. Should the language in item © be changed to clarify that the maximum
number of extensions is an average monthly number (i.e., the number of extensions each month
?’% will be averaged and compared to the average monthly caseload).

52. 274.1, p.. 391. Isit possible for an adult to reach the Federal time limit without reaching a
State time limit (e.g., a 24 in 48 time limit)? If so, how would this be handled?
Yo ot
S3. 274.1(e), p. 390: How many waivers granted by HHS fall into the second category in the
law -- submitted before law passed and granted before 7/97? Please list them.
(w)

) 54. 274.1(g) and (h), p. 391-92: What is the difference between (g) and (h)? They both apply tQ
—Q\C‘m extensions, and yet they lay out separate procedures.

Do any state waivers have time limits in excess of 60 months? Which states have waivers with
extension and exemption policies more liberal than current law that you believe qualify as
inconsistencies? Please provide us a list of the states, along with the specific waiver features that
you believe qualify as inconsistencies.

SS. 274.74, p. 400-401. Why is the clause “then multiplied by 1/12 times the number of months
the State received contingency funds” needed? Although the language is from the statute, but it
appears to make little sense, given that the paragraph is discussing funds paid and expended for a
fiscal year. Can the regulation help clarify the statute?

56. 275.3(B)(1), p.409

Issue; TANF data report -- disaggregated data

Problem: the reg refers to data reporting on adults, “including non-custodial parents who are
participating in work activities”

- this does not seem totally consistent w/ the preamble (p.153) which allows for services to non-
custodial parents to “engage in activities such as work or educational activities, counseling, or
parenting and money management classes.”

Proposed Fix: a couple of issues need to be resolved here:

- are all of these activities listed in the preamble intended to be included as TANF activities = if
50, do we want that and don’t we need data on more than just the work activities?

- should non-custodial parents be specifically mentioned in the defn of “TANF family” in
§275.2(b)?

e ——

57. 275.3(b)(1), p. 409: For how long must states report on those no longer receiving TANF
N 4’7 it pod % 0/7@
ol M‘7 Ko i Ll
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assistance? /\/ G ol i onT A-/\/F@?
THE WHITE HOUSE et gz
58. 275.8(b), p. 417: Is there any way the reporting penalty could apply to MOE data report? =

WASHINGTON
59. 275.9(b), p. 418: Must state file separate state MOE repor_tﬁn_n_u_al(ly or quarterly? Annual

? i - _ ,
attachment to quarterly report’ Re s (Qw‘ P % | 4 a)sdl_éa,a@
; (.,(‘l_—,.j-y s (L}ATA 69(,;. -

60. Appendix A: TANF Data Report, Section One. Disaggregated Data for Families ,
Receiving TANF PARY M/ O npf Ao (O"’\j < ngf ,,,,!;45;7,2,, /)z;’{ o,r,{/’fj,
It is unclear why HHS has chosen to add certain breakou informatioff anfl how this data will be

used. Is it for monitoring purpose,z‘{.e. accuracy in accurate citizenship/qualified alien status? If

50, the authority to use this data for monitoring must be built into the regulation. If not, please
present a justification for the need for additional reporting requirements not specified in the law.

We have identified some examples below:

| Snalleryeo
#13 Why do we need detailed break-out ohvtype of subsidized housing? {. b=+~ i
#15 - Why do we need a break-out on type of Food Stamp subsidy?
#51-55 - Where does the statute specify five types of disability benefits?
#61- Why do we need nine break-outs of citizenship status? The law only requires “citizenship.”
#57-60; p. 267: The preamble notes that HHS needs this for time limits for receipt of assistance.
Is this the correct reference. The connection between these data elements and time limits is not

obvious. 2&

61. Appendix B: TANF Data Report, Section Two. Disaggregated Data for Families No
Longer Receiving TANF

Why do we need 46 data elements on families no longer on assistance? The law, Section 411 ha iy
(a)(xvi) includes only five items on why they left the roles - is this the basis for Section 22 If we oot /
ANy

already have electronic information on these families through reporting on Section One, why .
would we need to have States do a sample to provide all the data again? If we see a closure flag 5,.QQ/Q iy

on a file, we could do this analysis with the existing data we will maintain at the Federal level. é@\ Y :/?
! ¢
tz.
Finally, we note that even State MOE programs would be subject to the 46 data element ﬂj [Cvﬂa Yy y g
requirement. This may serve as a disincentive to report on the MOE programs. Foey 2 -
L belovecd by ondive of Cac L, 4
MISCELLANEOUS ©y g ‘ 2y

'ru Tl pr é/\ru/:
62. p.277. Please provide the OMB number to the interim financial reporting form approved by
OMB. _

63. p. 300. HHS should include an estimate of annual Federal expenditures on the TANF
program in this section..

64. Citing section 404(a)(2), as amended by section 5503 of the BBA, the preamble notes

(p.178-9) that Federal TANF funds can be used "in any manner that the State was authorized to
use amounts received under Part A or F, as such parts were in effect on September 30, 1995 or
(at the option of the State) August 21, 1996."



HHS interprets this to allow a State to use Federal TANF funds for juvenile justice activities in
"States whose approved AFDC State plans included juvenile justice activities as of September 30
1995, or, at State option, August 21, 1996..." The language needs to be clarified here and in the
reg such that, for juvenile justice activities, only states who had approved AFDC State plans
permitting such activities can use Federal TANF funds for them.

b



Fortuna questions on TANF reg:

270.3/page 325: Is definition of a needy state same as in statute?

Nt beffie o6 n regd peents v Pofe >
271.10/page 333: Are there stat€ or individual penalties if state doesn’t meet Sec. 402
work requirements (work after 2 years, community service after 2weelks)? (Latter is
effective 8/97, FYL.) honthg

Is the definition of work for Sec. 402 different than for Sec. 407? I think answer is that
state can totally define work for Section 402.

271.16/page 337: Is this the Nickles amendment? Does HHS deviate from it in any way? S

271.22/page 339: In determinjng a state’s participation rate, HHS lets states subtract
from the denominator famjlieg’sanctioned for refusal to work (unless the family has been
sanctioned for more than 3 ¥ the last 12 months). I assume the intent is not to give states
an incentive to sanction péople in order to meet the work rates. Do we think this is a fair
way to do it?

271.24(d)/page 341: HHS says that a family with a disabled parent does not count as a /HB 5 i
two-parent family. Is there a definition of “disabled”? And WPHS has legal ; /4 /
authority to do this? a3

271.32(c)(1)/page 345-6: HHS says work rates for 2-parent families only apply if “an
adult in the family is not disabled or caring for a severely disabled child.” Is there legal
authority here?

271.34/page 347: Job search limit is annual. ﬁ/% KK @

271.34(b)/page 347: I assume 12 week job search limit for states with unemplow <

greakthan US average or@sisinﬁstatute?
T2l A0y 11 el
271.34(c) and (d)/page 348: No more-than 4 consecutive weeks of job search; and 3 or 4
days of job search can count not more than once per individual: T assume these %

are in law?

271.41(b)/page 350: Msure that HHS has authority to require this
information. C K a

271.41(d)/ page 350-51: Should HHS be more specific on whether caseload reduction
factor methodology is acceptable? (“quality of data, adequacy of documentation, and
completeness of the list of changes in eligibility”’) Maybe it should use a form, too?

271.41(d)(2)/page 351: Isn’t requirement that states respond to HHS within 2 weeks if
they request additional info unreasonable? Should be a month, given timelines HHS has



2

given itself (3 months to review the methodology).

271.42(a)/ page 351-52: Do we agree with HHS’s list of what constitutes eligibility

changes for the purpose of factoring out eligibility from the caseload reduction credit
(fingdrpriting, drth/est‘ir@ waiting lists for assistance, and sanctions that terminate a 7%
family’s grant)?

G e W fm Fnvi Joat fnchfa /JU?/ZJ
271.42(b)/ page 352: HHS proposes that state

caseload reductions that would have occurred in the absence of the expansion. While this
may be seen as fair (holding constant for eligibility changes), does HHS have authority for
it? (A lot of states have expanded eligibility in small ways, and will submit data here.) \ﬁ( jd

that have expanded ellglblllty get credit for
%

271.42(c)/page 352: HHS proposes that if a state wants to exclude families in a separate
state program from the caseload reduction credit, it must substantiate its claim. Why

allow this possibility at all? ()} # i ’,-/- ? MoE Ca.. 14'“ N .
271.43/page 352: Is the definition of assistance here identical to the definition in 270? I@
think so.

271.50/page 354: penaltﬁé@y@r exceed 21%: Is this statutory? <

271.51/page 355: Draft says "We will reduce the amount of the penalty based on the

/ degree of the state's noncompllance " Why not say, "We may...." < /Iléq{o My hatl

Seonudy, Ioprivy 7

271.52/page 356: Is reasonhble gause tatuto; ry‘7
V 3(F Z& Fin oo {JJL Gyes wif /////c/ﬂrjadyﬂ
271.54/page 357-58: Penalty fo@ﬂure to sanction individuals: matches statute?

271.55(c)/page 358-59: Reasonable cause and corrective compliance plan provisions of _
272 do not apply to this penalty: Why not? Cb LY

271.60(b)/page 359: Draft list areas where waiver inconsistencies will be recognized.
Why list these areas?

271.60(b)(2)(ii)/page 360: "Prior law standards are not part of the waiver...." What does
this do?

271.60(c)/page 360: No prior law exemptions recognized as part of the waiver with
regpect to denominator of participation rates: What would be an example of this?

flag f/rﬁﬁ (Mt ¢ /7 € P’ Th “//'7?

271.70/page 360-61: Non-displacement: Make sure it matches statute (I think it does). <
Also, (b) says "A state must establish and maintain a grievance procedure to resolve

complaints of alleged violations of this displacement rule." C%Jld HHS add more

specificity on what is required in a grievance procedure?

ﬂo 7 by,
F/& ///8 7 A aj///
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272.3(b) and (c)/page 366: Data in state reports "are subject to our verification in
accordance with 275.6," which is requirement to send data electronically. Is this right
section to reference?

272.3(d)/page 366: NOMM this means.

272.6(h)/pages 370-71: Criteria for reducing penalty if corrective compliance plan fails:

too vagu{ C K &{( \0(

273.2(b)(1)/page 376: what immigrant categories does this list of eligible families leave
out? (Ask Jack Smalligan) For which groups must the state enact a law that "affirmatively
provides" for services? Why?

273.2(d)/page 377: Why is definition of assistance different for MOE purposes?
273.5/page 378: Expenditures of separate state programs count in their entirety if they
"were previously authorized and were allowable under section 403 of pnor law." If not,

then only the amount in excess of that expended in 1995 counts. Why? j% pi 61{ /%

273.7/page 379: Will the data from this annual addendum be sufficient to allow us to
judge if states are meeting work participation rates for state-only programs?

273.11/page 382: What are these misuses of funds (section 115 of PRWORA, part 92,
OMB Circular A-87)?

273.13/page 383: Won't the lack of definition of administrative costs encourage statesto . >
hit the 15% limit? C 7

274.1(b)(1)/page 389: Why can't you count tpward’S year limit "any month of receipt of
assistance by an individual when she was a mijpf who was not the head of household or j?éj;{ g
married to the head of household"? ' /%

274.1(b)(3)/page 389: Why can't you count "fundsb@l under section 403(a)(5) of
the act"? - \WTW — Sdfa {él%)

274.1(d)/page 390: Why is statéxqnly pérmitted to determine whether a family has an
extension from the time limit oncetkits the time limit? What would be wrong with : 4, H) b
letting states count determingAf earlier Helping states not use up their 20% too early? h

274.1(e)/page 390: Before "was approved by July 1, 1997", shouldn't it say "was
submitted before 8/22/96 and", so it will not be more expansive than the statute?

274.10/page 393: What is purpose of IEVS stuff? C&(C//(’ | '_}'- O \/k

274.70/page 399: State can only get 20% of its TANF grant from contingency fund in a



ear; tracks statute? V] <
y e 0 15

274.74(a)/page 400: Formula for returning contingency funds is clear as mud; also, what
do food stamp and unemployment triggers in (c) refer to?

275.2(b)/page 408: Want data on more than "TANF family." Why? ~ 149 éf L O (L 32&7

J’MQ) “@E/(O"hq g ;%7
275.3(b)(1)/page 409: Are we sure we have statutory authority for disaggregated data, Vé”l Q

including everyone's SSN? @ ww d&fa /
r= {:/7 7 W
For how long must states report on those no longfr recelvm7g as51stance‘7 | ’4/14, /a O

275.3(d)/page 411: Are 3 incentives for states tQ report on state-only programs the nght W// W-—(
!
ones? (high performance honus, caseload reduction credit, possible reduction in work I hy

participation rate penalty) % a0 &/ AU & i m 4 /7 > gz:[j o1
(a
275.8(b)/page 417. Reporting penalty doesy apply to Mmpon - any wayit \ fmdz,:
could? -, 4 et
¢

275.9(b)/page 418: Must state file separate state MOE report annually or quarterly?
Annual attachment to quarterly report?

Out of order:

Is it possible for reg to prohibit retroactive reclassification of families as state-only?

Anil point re definition of assistance and caseload reduction credit?



§ Wf% ‘
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Penalties

1 Misuse of TANF funds: penalty of amount misused

2. 5% for intentional misuse

3 4% for failure to submit an accurate, complete, and timely required report

D up to 21% for failure to meet participation rates

5 no more than 2% for failure to participate in IEVS

6. no more than 5% for failure to enforce penalties on recipients not cooperating with state
child support agency

7. failure to repay a federal loan

8. failure to meet TANF MOE requirement (penalty equal)
0> 5% for failure to comply with 5 year time limii\‘{
10.  unremitted contingency funds
11.  no more than 5% for failure to maintain assistance to a single parent who cannot get child
care for a child under 6
12.  no more than 2% plus, if state fails to spend to compensate for penalty
13.  Failure to meet TANF MOE if you get WTW grant (amount of grant)
14.  Between 1-5% for failure to sanction recipients refusing work without good cause

. If multiple penalties, add all %'s and assess against pre-penalty grant

1, 2, 6 for quarter that immediately follows decision; others for year that immediately
follows decision

penalties can't exceed 25% of grant; if so, get it from following year's grant

state must spend amount of penalties

1, 2, 7-12 applicable on first day state operates TANF

3, 4, 5, 6 for conduct occurring on or after 7/97 or 6 months after state enters TANF,
whichever is later

. prior to final rule, will judge behavior against reasonable interpretation of the statute

Source of Data for Penalties

J Single audit will be used to judge: misusing, intentionally misusing, IEVS, paternity
estab/child support, and cutting off support for parent who can't get child care for child
under 6

E‘D‘ata reports in part 275 will be used to judge: participation rates, time limit; data in

reports subject to HHS verification (refers to 275.6, but not clear how that's relevant)-
ANF financial reports will be used to judge: failure to meet MOE, contingency fund
MOE requirement, and to replace penalties with state-only funds.

° Reasonable cause and corrective compliance plan are not available for: failure to repay
federal loan, meet MOE requirement, replace penalties with state funds, maintain effort if
you get a WTW grant

° Reasonable cause if: disaster, erroneous federal guidance, or one-time problem



Data Collection and Reporting

1.

bl ol

Case record info (disaggregated and aggregated) on those in quarterly TANF data report
- Disaggregated on both families receiving assistance and families no longer
receiving assistance

Expenditure data in quarterly TANF financial report

Annual info on definitions and expenditures that goes with 4th quarter financial report
Annual info on state programs and performance for report to Congress (?)

TANF MOE Data Report quarterly (or annually with quarterly financial report?)

State must re-file report if it changes substantially definition of: admin costs, work activities,
transitional services, sanctions

If state wants MOE credit for state-only program, must collect same data on families as TANF
report IF it wants to: receive a high performance bonus, get caseload reduction credit, or be
considered for reduction in work participation rate penalty.

Sampling OK for disaggregated data



Cynthia: actually some state's participation rate data should be in on October 31. ACTUALLY,
how do states know they have to report by Nov. 15 without the reg??



IT.

NPRM Response to PL 105-33 - Balanced Budget Act of 1997

WELFARE-TO-WORK (Section 5001)

--Creation of Welfare-to-Work Block Grant program (5001 (a))
Not applicable; DOL regs; WTW definition added for reference
purposes, pages I-40 and V-11.

--Conforming amendments to section 409 (a) (7) (B) (iv)
(definition of the term ‘expenditures by the
State’) (5001 (a) (2)) See pages III-62 and VII-18.

--Amendment to section 1108, to exclude WTW grants from cap
(5001 (b)) Not applicable.

--WTW grants to Tribes (5001 (c)) Not applicable; DOL reg
responsibility

--Amendments to section 408(a) (7) (A) (Inapplicability to WTW
grants and non cash assistance) (5001(d)) See pages III-85,
96, and VII-29.

--Amendments to section 411 (a) (WITW data

collection) (5001(e)) Not applicable; deferred to future
rulemaking.
--Amendments to section 413 (Evaluations) (5001(f)) Not

applicable; rulemaking not required.

--Amendments to section 409(a), (b)(2), and (b) (4) (penalty
for failure of WTW grantee state to meet TANF MOE
requirements, inapplicability of good cause

exception, inapplicability of corrective compliance plan)
(5001(g) (1)) See pages III-65-66."

--Amendment to section 409 (penalty for misuse of
Competitive WTW funds) (5001(g) (2)) Defer to DOL

--Amendments to section 408 (clarification of relationship
of sanctions against TANF recipients to wage rate
requirements) (5001 (h)) Not applicable; DOL reg
responsibility.

--GAO study on effect of Family Violence Not regulatory, but
minor changes to preamble to acknowledge Congressional
decision not to amend TANF statute. (5001(i)) See pages I-
28 and III-87-88.

OTHER WELFARE RELATED PROVISIONS

Amendments to section 404 (d) related to amount transferable
to title XX programs (5002) See pages III-78 and 79.

1



Amendments to section 407 (c) (2) (D) related to number of

refusing without good cause to work (5004) Changes in parts
271 and 275, see pages II-49-50, IV-52, VI-2, and VI-25-26.

Applies exception from individual penalty for lack of child
care to requirement to work after 24 months. See subpart A,

Changes the measure of illegitimacy from the number of out-

Changes data source for illegitimacy bonus from fiscal year

Makes corrections to the contingency fund section. See pages

o
persons who may be treated as engaged in work by reason of
participation in educational activities (5003) See pages
II-30-31 and VI-15.

o Amendments to section 409 (a) related to penalties for
failure of States to reduce assistance for recipients

III. Welfare Reform Technical Corrections

Sec. 5501 Eligible States; State plan.

(a) Changes when the state must have submitted its TANF state
plan from 2 years before the fiscal year to include the
first quarter of the current fiscal year.

Not applicable

(b)
part 271, page II-6.

(c) Corrects citation reference in 402 (a) (1) (A) (v) . Not
applicable

(d) Adds provision for amending TANF state plans to 402. Not
applicable

Sec. 5502 Grants to States.

(a) Makes provision for the territories to be eligible for the
illegitimacy bonus and alters the funding as a result. Not
applicable

(b) Allows a territory to qualify for the illegitimacy bonus
without ranking against states. Not applicable

(c)
of -wedlock births to the ratio of out-of-wedlock births to
all births. Not applicable

(d)
to calendar year. Not applicable

(e) Corrects year in 403(a) (3) (C) (ii) heading. No change -
required. '

(£)

III-113-133 and VII-38-44.
(g) Makes the HHS the administrator of the contingency fund

2



instead of Treasury. No change necessary.

Sec. 5503 Use of grants.

(a) "Corrects" glda§e~in-404(a)(2). See page III-70.

RN

Sec. 5504 Mandatory work requirements.

(a) Removes 2-parent families with a disabled parent from the 2-
parent participation rate. See pages II-15, VI-10, Appendix
A page 18, and Appendix E page 136. :

(b) Changes pro rata reduction heading to include reference to
changes in state eligibility criteria. No changes needed

(c) Gives states the option to include individuals in tribal a
work program in the participation rate calculation, in
addition to the option regarding those in a tribal TANF
program. See pages II-16, VI-10, Appendix A page 40, and
Appendix E page 162.

(d) Adds provision to allow parents in a 2-parent family to
share the 35-hour (or 55-hour, where applicable) work
requirement. Also, removes the distinction in allowable
work activities between the first and second parents. See
pages II-27-29 and VI-12-15.

(e) Changes standard of work for 2-parent families from "making
progress" to "participating", the same standard in the
overall rate. See pages II-27 and VI-13 and 14.

(f) Extends job search and job readiness assistance to 12 weeks
if the state is a "needy state", as defined in the
contingency fund. See pages II-33 and VI-16.

(g) Clarifies that, in addition to a single parent, a single
custodial caretaker of a child under age 6 count as engaged
in work with an average of 20 hours of work activities per
week. See pages II-33-34, VI-16, Appendix A page 42 and
Appendix E page 164.

(h) Modifies the provision permitting teens to count for
participating in educational activities to include married
teens as well as single teen heads of households. See pages
II-29 and VI-15.

(i) Changes the number of hours a teen parent must participate
in educational activities to count from the same average
number of hours as for other activities to an average of 20
hours per week in a month. See pages II-29 and VI-15.

(j) Clarifies that the exception for lack of child care to an

3



Sec.

individual penalty applies to refusal to engage in any work
required by 407, not just "work". See subpart A, part 271,
pages II-6 and VI 6.

5505 Prohlb;tlons, requlrements ~.

Sec.

Removes redundant language concerning the time limit and
minor child from 408 (a) (1). The language to be deleted
duplicated 408(a) (7). See page III-96.

Alters the language of the requirement to assign support
rights (408(a) (3)) to clarify that "leaves the program"
means "ceases to receive assistance". No change required.

Removes an extraneous ~space. No change required.

Clarifies that Ehe number of famllles who can be exempt from
the time limit is a monthly average number. Also, permits a
state to choose whether to calculate the number of families
it may exempt from the time limit based on the average
monthly caseload for the current fiscal year or the previous
fiscal year. Also, alters the language of the disregard for
months in which an adult lived on an Indian reservation with
high unemployment to use the term "Indian country" rather
than "Indian reservation". See pages III-84-84, 88-89, 93
and 96, VII-29-30 and Appendix A page 22.

Reinstates deeming and other rules applicable to aliens who
entered the U.S. under affidavits of support formerly used.
No change required.

5506 Penalties.

(a)

Increases the amount of time in which a state may file a
quarterly report from 1 month to 45 days. Changes in parts
272 and 275, see pages IV-38,39,45 and 50, and VIII-7.

Modifies the definition of "qualified state expenditure" to
include child support that the state collects and
distributes to the family. See pages III-49 and VII-15.

Clarifies that funds the state expends to replace any
penalties HHS takes out of its grant (per 409(a) (12) are not
qualified state expenditures. See pages III-63 and VII-18.

Modifies the definition of "eligible families" to include
the families of aliens lawfully in the U.S. who would be
eligible for aid in the absence of title IV of PRWORA. See
pages III-43 and 45. )

Removes some extraneous language from 409(a) (7) (B) (ii). No
change required. .

page 4



(f) Adds a provision specifying the source of historic state
expenditure data ‘for FYs 1994 and 1995. See page III-35.

(g) Rewrites 409(a) (8) to make the IV-A penalties conform with
the IV-D performance-based standards. No change required;
not in package. =

(h) Corrects statutory reference in 409 (a) (9) from
"408(a) (1) (B)" to "408(a) (7)". No change required.

(i) Corrects several errors in the way the penalty for failure
to meet the contingency fund maintenance of effort
requirement describes the qualified state expenditures. See
pages III-131 and VII-42.

(3) Modifies the language of 409(a) (12) to make clear that HHS
may take a penalty ‘if the state does not expend sufficient
state funds to replace any grant reductions. See pages III-
5, 15, 109-111 and VII-37-38.

(k) Adds to the list of penalties for which reasonable cause
exceptions are NOT permitted the penalties under 409 (a) (6),
(10), and (12). See pages III-111, 131-132 and VII-38,42.

(1) Modifies the corrective compliance plan language to make
clear that a state may correct "or discontinue" a violation.
See pages III-25-28.

(m) Adds to the list of penalties for which a state may not
enter into a corrective compliance plan the penalties under
409(a) (7), (8), (10), and (12). See pages III-66 and VII-
20.

(n) Modifies the penalty for failure to meet the minimum
participation rate by requiring the penalty to equal the
percentage defined in the statute, rather than not exceeding
that amount. Also, adds a new condition under which HHS
must reduce the penalty: if noncompliance is due to
extraordinary circumstances (such as natural disaster or
regional recession) and requires HHS to submit a report to
Congress if it reduces the penalty for this reason. See
pages II-44-47 and VI-2 and 22-24.

Sec. 5507 Data Collection and Reporting

(a) Amends data elements on disability and relationship. On
disabilty see Appendix A pages 29 and 55, Appendix B pages 78 and
94, Appendix E pages 149 and 173, and Appendix F pages 193 and
206; on relationship see Appendix A pages 29 and 55, Appendix B
pages 80 and 96, Appendix E pages 152 and 175, and Appendix F
pages 195 and 208.

page 5



(b) Makes other minof'changes. No change required.

(c) Changes to aggregate data reporting requirements. See page
IV-25.

A —— ¢ -

Sec. 5508 Direct funding and Administration by Indian Tribes

Most changes will be addressed in Tribal regs. No conforming
changes required.

Sec. 5509 Research, Evaluations, and National Studies.

Most changes are beyond scope of NPRM; no change needed in OWB
data.

Sec. 5510 Report on Data Processing

No changes required.

Sec. 5511 Study on Alternative Outcome Measures

No changes required.

Sec. 5512 Limitation on Payments to the Territories

See pages III-134-135 and VII-45-49.

Sec. 5513 Conforming Amendments to Social Security Act

No changes required.

Sec. 5514 Other Conforming Amendments

No changes required.
Sec. 5515 JOLI Modifications
No changes required.

Sec. 5516 Denial of Assistance and Benefitgs for Drug-Related
Convictions

No changes required.

Sec. 5517 Transition Rule.

Corrects the provisions of the delayed effective date to ensure
that the old IV-A and IV-F reporting requirements and IV-D
penalty requirements remain in effect until June 30, 1997, or 6
months after receiving a complete plan, whichever is later
(rather than just until 6/30/97). No change necessary.

page 6



Sec. 5518 Effective Dates.

Amendments take effect as if they had been included in PRWORA
when it was enacted. No change necessary.

V. Related General Changes

o Update of discussion of Administration Work Initiatives See
pages I-26-27.

o) Updated discussion on regulatory coﬁtext/pending WIW regs
See pages I-12-14.

o} Updated discussion of statutory context See page I-17.

page 7



Additional Corrections/Updates Outside of Budget Reconciliation

o} Clean-up of reg impact statements for completeness and
consistency. See page IV-58.

o Adding Fish“WiTson ‘aYien projects to reasonable cause
exceptions from work participation rates. See pages II-48
and VI-25.

o Child care MOE. See pages III-53-57 and VII-16-17.

page 8
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WAIVERS (MA)

The Clinton Administration approved waivers to implement one welfare reform demonstration
for Massachusetts.

Welfare Reform 95 (Approved August 1995/Amended October 1995)

Statewide, reduces benefits of non-exempt recipients 2.75 percent, while providing
earned income disregard of $30 and one-half indefinitely; establishes Work Program
requiring recipients who cannot find at least 20 hours per week of paid employment
after 60 days of AFDC receipt to do community service and job search to earn a cash
“subsidy"; funds subsidized jobs from value of AFDC grant plus cash value of Food
Stamps for limited number of volunteer recipients; sanctions individuals who fail to
comply with the Work Program by a reduction in assistance equal to the parent’s
portion of the grant; establishes an Employment Development Plan (EDP) for non-
exempt participants not required to participate in the Work Program, requiring
community service for second failure to comply with EDP and full-family sanction for
second failure to comply with community service; requires teen parents to live with
guardian or supportive living arrangements and attend school; requires children under
age 14 to attend school; strengthens paternity establishment requirements and allow
the IV-D agency to determine if participants are cooperating; allows courts to order
parents unable to pay child support to community service programs; excludes from the
grant calculation children conceived while parent received AFDC; requires child
immunization; increases asset level to $2,500 and vehicle equity limit to $5,000;
strengthens fraud provisions; disregards first $600 of lump sum income; suspends
grandparent deeming of income; and disregards the 100-hour rule for eligibility for
two-parent families.

Waivers pending upon enactment of PRWORA:

Welfare Reform '95 - Further Amendments

This waiver request includes time limit provisions that would be inconsistent with
TANF.

5/4/97 1:23 pm



WAIVERS (DE)

The Clinton Administration approved waivers to implement one welfare reform demonstration
for Delaware.

A Better Chance (Approved May 1995)

The Welfare Reform Project (WRP), the state’s first stage of welfare retorm will operate
statewide after a phased implementation and include: 2-year limit on cash benefits for
cases with employable adults age 19 and over with up to two more years of benefits
provided under pay-after-performance work experience program; non-time-limited
benefits for unemployable cases; self-sufficiency contract requirements; education and
employment-related sanctions equal to 1/3 reduction in AFDC benefits for first offense,
2/3 reduction for second, and AFDC loss for third; penalty for failure to comply with
other contract requirements of $50 the first month, increasing by $50 per month until
compliance; full-family sanction for noncooperation with Child Support; no benefit
increase for children conceived while receiving AFDC; eliminating AFDC-UP 100-hour
and work history rules; exempting special education and business accounts up to $5,000;
fill-the-gap budgeting using child support and earnings; $4500 auto resource limit; $50
bonus for high school graduation; additional 12 months of transitional child care and
Medicaid; no time limit on job search; requiring teen parents to live in adult supervised
setting, attend school, participate in parenting and family planning education, and
immunize children; and providing JOBS services to non-custodial parents.

5/4/197 12:56 pm



WAIVERS (IN)

The Clinton Administration approved waivers to implement two welfare reform demonstrations
for Indiana.

Impacting Families Welfare Reform Demonstration Project (IMPACT) (Approved
December 1994)

Originally approved as "Manpower, Placement and Comprehensive Training Program.

Statewide, for up to 12,000 job-ready AFDC adult recipients, measured at any point in
time: limits AFDC cash benefits to 24 consecutive months; extends grant diversion to
up to 24 months; freezes AFDC benefits for up to 24 months for working recipients at
the payment level in effect at entry into employment; increases the AFDC resource limit
to $1,500; extends post-employment supportive services (e.g., case management); and
increases sanctions for failure to comply with JOBS program requirements. For all
AFDC families statewide: eliminates the incremental increase in AFDC benefits for
additional children conceived on welfare and does not count such additional children for
purposes of the JOBS exemption for the care of a child under age 3; establishes fiscal
sanctions for voluntarily terminating employment; requires AFDC applicants and
recipients to sign a personal responsibility agreement; eliminates the 100-hour rule for
AFDC-UP; requires children to attend school and to be immunized; eliminates the JOBS
exemptions for recipients living in rural or hard-to-access areas and those employed 30
or more hours per week; establishes food stamp eligibility periods that are consistent with
those in AFDC and Medicaid; for the purposes of determining food stamp eligibility and
benefits, disregards child support payments and earnings for a 6-month period following
the initiation of employment; and requires Food Stamp Program fair hearing requests to
be in writing. Also, in up to 5 counties, the State may implement Emergency Assistance
pilots.

Impacting Families Welfare Reform Demonstration Project (IMPACT) -
Amendments (Approved August 1996)

Statewide, amends previously implemented demonstration to impose 24-month limit on
AFDC; provide 1 additional month for each 6 months full-time employment; require
minor parents to live with a specified relatives and count the relative’s income and
resources; extend fraud penalties; establish 3 unexcused absences as "unacceptable school
attendance” for dependent children; provide one-half the amount otherwise payable for
family cap child as a voucher; allow employed AFDC recipient option of receiving child
care or an AFDC payment equal to the family’s benefit before employment; require
establishment of paternity as a condition of eligibility; establish additional conditions of
eligibility for AFDC; impose penalties for illegal drug use; subject JOBS volunteers to
JOBS sanctions; eligibility test will be 100% of the federal poverty in lieu of 185% of
need; expand voluntary quit penalties; and limit transitional child care to 12 months in
the period of the demonstration.

5/4/97 1:08 pm
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PUBLIC LAW 104-193—AUG. 22, 1996 110 STA'T. 2147
“(b) REASONABLE CAUSE EXCEPTION.—

“(1) IN GENERAL.—The Secretary may not impose a penalty
on a State under subsection (a) with respect to a requirement
if the Secretary determines that the State has reasonable cause
for failing to comply with the requirement.

“(2) CEPTION.—Paragraph (1) of this subsection shall
not apply to any penalty under paragraph (7) or.(8) of -sub-

section (a). T
“(¢) CORRECTIVE COMPLIANCE PLAN.— Ql__;___,..f

“(1) IN GENERAL.—

“(A) NOTIFICATION OF VIOLATION.—Before imposing a
penalty against a State under subsection (a) with respect
to a violation of this part, the Secretary shall notify the
State of the violation and allow the State the opportunity
to_enter into a corrective compliance plan In accordance
with this subsection which outlines how the State will
correct the violation and how the State will insure continu-
ing compliance with this part.

“(B) 60-DAY PERIOD TO PROPOSE A CORRECTIVE COMPLI-
ANCE PLAN.—During the 60-day period that begins on the
date the State receives a notice provided under sub-
paragraph (A) with respect to a violation, the State may
submit to the Federal Government a corrective compliance
plan to correct the violation.

“(C) CONSULTATION ABOUT MODIFICATIONS.—During
the 60-day period that begins with the date the Secretary
receives a corrective compliance plan submitted by a State
in accordance with subparaglrap (B), the Secretary may
consult with the State on modifications to the plan.

“(D) ACCEPTANCE OF PLAN.— A corrective compliance

lan submitted by a State in accordance with subparagraph

?B) is deemed to be accepted by the Secretary if the Sec-

retary doed not accept or reject the plan during 60-day

period that begins on the date the plan is submitted.

“2) EFFECT OF CORRECTING VIOLATION.—The Secretary

may not impose any penalty under subsection (a) with respect
to any violation covered by a State corrective compliance plan
accepted by the Secretary if the State corrects the violation
pursuant to the plan.
_ “(3) EFFECT OF FAILIN QRRECT VIOLATION.—The Sec-
retary shall assess(,isome or all ?f a penalty imposed on a
State under subsection (@) with respect to a violation if
the State does not, in a timely manner, correct the violation
pursuant to a State corrective compliance plan accepted by
the Secretary.

“(4) INAPPLICABILITY TO FAILURE TO TIMELY REPAY A
FEDERAL LOAN FUND FOR A STATE WELFARE PROGRAM.—This
subsection shall not apply to the imposition of a penalty against
a State under subsection (a)(6).

“(d) LIMITATION ON AMOUNT OF PENALTIES.—

“(1) IN GENERAL.—In imposing the penalties described in
subsection (a), the Secretary shall not reduce any quarterly
payment to a State by more than 25 percent.

“(2) CARRYFORWARD OF UNRECOVERED PENALTIES.—To the
extent that paragraph (1) of this subsection prevents the Sec-
retary from recovering during a fiscal year the full amount
of penalties imposed on a State under subsection (a) of this
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aéctioh fbr a prior fiscal year, the Secretary shall apply any |

remaining amount of suc nalties to the grant payable to
the State under section 403(a)1) for the immediately succeeding
fiscal year. .

“SEC. 410. APPEAL OF ADVERSE DECISION.

“(a) IN GENERAL.—Within 5 days after the date the Secretary

takes any adverse action under this part with respect to a State,

the

Secretary shall notify the chief executive officer of the State

of the adverse action, including any action with respect to the

Stat

e plan submitted under section 402 or the imposition of a

penalty under section 409.

42 USC 611.

“(b) ADMINISTRATIVE REVIEW.—

“(1) IN GENERAL.—Within 60 days after the date a .'rals
receives notice under subsection (a) of an adverse action, che
State may appeal the action, in whole or in part, to the Depart-
mental Appeals Board established in the Department of Health

b

|

i

and Human Services (in this section referred to as the ‘Board’) _,

by ﬁ‘l‘i(g an appeal with the Board.

PROCEDURAL RULES.—The Board shall consider an .

appeal filed by a State under paragraph (1) on the basis of

such documentation as the State may submit and as the Board
may. require to support the final decision of the Board. In
deciding whether to uphold an adverse action or any portion
of such an action, the Board shall conduct a thorough review

of the issues and take into account all relevant evidence. The

Board

shall make a final determination with respect to an °

peal filed under paragraph (1) not less than 60 days after -

a
tlfe date the aﬁpeal 18 filed.
“(¢) JUDICIAL REVIEW OF ADVERSE DECISION.—

“(1) IN GENERAL.—Within 90 days after the date of a final

decision by the Board under this section with respect to an
adverse action taken ag:inst a State, the State may obtain
judicial review of the

porated into the final decision) by filing an action in—

al decision (and the findings incor- .

“(A) the district court of the United States for the

judicial district in which the principal or headquarters
office of the State aﬁency is located; or

“(B) the United States District Court for the District
of Columbia. '

“(2) PROCEDURAL RULES.—The district court in which an :

action is filed under

proce

of title 5, United States
basis of the documents and
‘Board.

“SEC. 411. DATA COLLECTION AND REPORTING.

“(a) QUARTERLY REPORTS BY STATES.—
. “(1) GENERAL REPORTING REQUIREMENT.—
. -7 -.-%(A) CONTENTS OF REPORT.—Each eligible State shall
- collect on a monthly basis, and report to the Secretary
on a quarterly basis, the following disaggregated case

- record information on the families receiving assistance

the State program funded under this part:

" under
- “(i) The county of residence of the family.

aragraph (1) shall review the final deci-
sion of the Board on the record established in the administrative ;
eding, in accordance with the standards of review pre- |
scribed by subparagraphs (A) through (E) of section 706(2) |.
Code. The review shall be on the |
supporting data submitted to the

e
Iy
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“(ii) Whether a_child-resatvirig such 'assi
e s e e st o
“(iii) The ages of the. membérs*of such families.
. (1lv)t;1'he l}umgﬁr t9t‘ indx;v‘id't;a]’s_ in the family, and
e relation of ea ily nberto:
“v e employmentistatus’and earnin
employed adult ul: thyﬂ'amﬂy.ﬂ??f‘;,,?-“? o & qf the
.. “vi) The marital status’ of the’adults in the family,
including whether such “adultsi-have':never married,
are \y(ul.q;v%ll, or are di&u;l&ced.% N L A
vii) The race an cational status
in the fami l’ﬁx . rylxlcad‘?n—al.ﬁsntﬁt?s‘)f eigch_.'a:dult
., J(viii) The race and'edicational status of each
child in the family. . =ustcodrd o L
ing Ig:gﬁzll:ethqr tt;h;le famiéy rmenéed subsidized hous-
) C assistance under the State plan approved
under title XIX, food stamps, or subsidiz%d cb.gg care,
and if the latter 2, the amount receivéd;u; ... -
“(x) The number of months"that: the family has
- received each of assistance :under the program.
of ho(uxxl'g I; :he a ll:]ts' (par_tiq'p’a’tﬁi' in)iand the number
r week of particiy ¥%n;-the i
activities: o &%T‘er%‘ 3%%’6 t}},et fog?;Wlng
“g%)ESdubcagozn' e {ahoisiefand abive -y
“ ubsidized privateXsector emplo t.
“(IIT) Unsqbsidizl,)eﬁd emplbymént.-4¥7 oymen
(IV) Public sector- employihent, work ‘experi-
ence, or community service.Y&M: €3 a5
“(Q],)I)ngbse Loordsid e roace L
“ ob gkills training'or 6d-the-job training.
“ ;‘(IanII) Vocgtional-éduc,a%ibngdb P W
. (di) Information necessaty to dalculate participa- -
tion r(at@_s) u’Ighder section 407anicw29b hd?t? Apaftlm}za '
“(xiii) The type and amocunt!of assistance recei
under the program, including the amount 6f ancli-e::;.:ce)g
for z‘a‘.?y x)-eitlxlcuon of atssi?ta.nce, (including ‘sanctions).
xiv y amount of unearned:-in¢ i
by af.l(y member of the family: - 1ot “rmcome received
. xv) The citizenshi 'oflV thé members of the family.
(xvi) From a sample of closed cases, whether the

family left the program, and if so,’whether the family
left due to— P Lige o gumeh e
“(I) employment; - :deies 301 3ei, g
“gﬁ)ma}x;nage; btong emosod ted- 0 L o
“ the prohibition::gete.forth: in - i
408(“8)(7); geani: g b6 . rewon

(IV) sanction; or:i/i3 4 gh
“(B) Us “(V) State policy;viizashlid:
SE OF e e e ree -
“G)"~ AUTHORITY.—A ™" State" Unay ! comply with
LES subparagraph (A) by- submitting {an ‘estimate which
18 obtained through the use.of igaaentifically acceptable
sampling methods approved bythe Secretary.
(ii) SAMPLING AND OTHER)METHODS--The Sec-
retary shall provide the States with such case sampling
plans and data collection procedures :as the Secretary

vy
~
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(3) 1Isolated, non-recurring problems of minimal impact
that are not indicative of a systemic problem.

(b) A State may also use the additional factors for
claiming reasonable cause for failure to satisfy the five-
year limit at §274.3 of this chapter and to meet the minimum

participation rates at §271.52 of this chapter.

§272.6 What if a State does not demonstrate reasonable

cause?

(a) A State may accept the penalty or enter into a

corrective compliance plan that will correct or discontinue

the violatio in order to avoid the penalty
- 0

if:

(1) A State does not claim reasonable cause; or

(2) We find that the State does not have reasonable

A State that does not claim reasocnable cause will

\days from receipt of our notice described in

(c) A Stat

cause, will have 60 days from the date it received our
second notice, “described in §272.4(f), to submit its
corrective compliance plan.

(d) The corrective compliance plan'must include:

(1) An analysis of why the State did not meet the

369



requirements;

(2) A description of how the State will correct or

discontinue, as appropriate, the violation i?/iggiiizi;;;

manner; and

(3) The actions, outcomes and time line the State will
undertake to assure compliance.

(e) During the 60-day period following our receipt of
the State’s corrective compliance plan, we may request
additional information and consult with the State on
modifications to the plan.

(f) A corrective compliance plan is deemed to be
accepted if we take no action during the 60-day period <¥fﬁj:2f
following our receipt of the plan.

(g) We will not impose a penalty against a State with
réspect to any violation covered by a corrective compliance
plan that we accept if the State corrects or discontinues,
as appropriate, the violation within the period covered by
the plan. This period must be no longer than 12 months from
the date the State received our notice of the violation.

(h) We will assess some or all of the penalty if the_j%%ﬁy%é‘
State fails to correct or discontinue the violation pursuant
to its corrective compliance plan in a timely ménner. If
the violation héﬁ;ﬁéﬁléisp fully corrected or discontinued,
we may reduce the amount of the penalty based on one or more.
of the following situations:

(1) The State expended more resources toward

370
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eliminating the v1olatlon than it was committed to expend
under the corrective compliance plan;

(2) Although it did not achieve these commitments, the
State made considerable progress in meeting the actions and
outcomes it identified in its corrective compliance plan;
and

(3) The State encountered circumstances that could not
have been anticipated at the time the corrective compliance

plan was developed.

§272.7 How can a State appeal our decision to take a
penalty?

(a) We will formally notify the chief executive
officer of the State of an adverse action (i.e., the
reduction in the SFAG) within five days after we determine
that a State is subject to a penalty under parts 271 - 275
of this chapter.

(b) The State may file an appeal of the action, in
whole or in part, to thelHHS Departmental Appeals Board (the
Board) within 60 days after the date it receives notice of
‘the adverse action. The State must include the brief and
all supporting documents with its appeal when it ié filed.
~The State must send a copy of the appeal to the Office of
the General Counsel, Children, Fémilies and Aging Division,

Room 411-D, 200 Independence Avenue, S.W., Washington, D.C.
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MY SN S VADLRUALNALIUMN FRUVISIONS.—1he foliowing provisions

of law shall\apply-tofany. or activi hi i

provided&tiﬁd oy _ fe fa? l;a vity which receives funds
ob ae (%)The ation Act of 1975 (42 U.S.C. 6101

3rnrrvu:w3§2)' the Rehabilitation Act of 1973 (29

',{'r;'{!:U;S.Gi.,"Iﬁ_4gj%:_"’ N T e

s {r(8) Theshmericans,with Disabilities Act of 1

Jer 12161 et bocgh s rities Act o 1990 (42 U.S.C.
b T the. Ceel Rights Act of 1964 (42 U.S.C.

. Y smd3:TMes relating to the treatment of
aliens, see sectiont! 402.of;the. Personal Re ibili
Opportunity Reconeilintion Art of 1996. sponeibiity and Work

C 609. f"‘gf& AL e 1l F7 '-j":ﬁ?f!_: i et
TSy

\ ER S

senery (1) USBOP.

1., (1);USB DF GRANT IN VIOLATION OF THIS PART.—

a1 e d(A)(GENERAL PRNALTY.—If an audit conducted under

wot gt chapter:759fditleh81, United States Code, finds that an
 amount paid-to:a' State under section 403 for a fiscal
tused. in:violation of this part, the Secretary

ucest: ;—_E;gn:aolpatglable to tgien tgtealunder section

vl X1]30%:the imimediately succee 8C

- il ea by the atountisowsed. . . Y succeecing year quarter

-m:hrgazj_-f‘(B)&'Exg%fm.;;-m&w FOR INTENTIONAL VIOLA-

y TIONS ==If. tate does not prove to the satisfaction of
stiv g the: Secrétarhthat-the State did not intend to use the
0 o> arhount iniyidlation of this part, the Secretary shall further
wies reduce: thergrahtypayable to the State under section

wfi = 408(a)1)fot\the dmimediately succeeding fiscal year quarter
g eaenaan:lm:{qu.la.lxto 5 percent of the State familyqassisb-

“(2) FAILURE TO:SUBMIT REQUIRED REPORT.—
PN A)xINﬁgENmm.—If the Se:r;tear{h determines that
: ‘has-fiof:; r the end of a fiscal
W s ?um:ter,&,sub:hitted‘the report reﬁzlxired by section 411(a)
75 for-the quarter;lthe;Secretary shall reduce the grant pay-
b e ableto»thﬁfStatéiinder section 403(a)(1) for the imme-
- diately siétbédihgifiscal year by an amount equal to 4

# o, - percent Of th¥Stdte family assistance grant.

. XB)¥RESCISSION OF PENALTY.—The Secretary shall
rescind dipetidlty-imposed on a State under subparagraph
(A) with: 'a-zm if the State submits the report

thé qlt:jarter that immediately suc-
Al qia ch the report was required.
N SATISFY:MINIMUM PARTICIPATION RATES.—
EERA '.'--If; the S?lcret determines that
ich-a- 18 made under section 403 for
fa.lfel:ian to comply with section 407(a) for

al;year
Yyearythe Secretary shall reduce the grant payable
d].d?“ undenisection 403(a)X1) for the im gdi};tely

;i succeddingf . year ;by.an amount equal to not mare
! :JothM_f,;haJ!Eﬂ__ _}ilgjper'eentage of the State family assist-

14 2anes gr “los orlh 01,

“(B) APPLICABLE PERCENTAGE DEFINED.—As used in
subparagraph (A), the term ‘applicable percentage’ means,
with respect to a State—

“(i) if a penalty was not imposed on the State
under subparagraph (A) for the immediately preceding
fiscal year, 5 percent; or

“(ii) if a penalty was imposed on the State under
subparagraph (A) for the immediately preceding fiscal
year, the lesser of—

“(I) the percentage by which the grant pa able\_j

to the State under section 403(a)(1) was reduced

for such preceding fiscal year, increased by 2

percentage points; or . ¢ Wf‘ ~
“(II) 21 percent. > owaliy o jres

‘“(C) PENALTY BASED ON SEVERITY OF FAILURE.—The
Secret shalbympose reductions under subparagraph (A)

with Tespect to a fiscal year based on the degree of non-
compliance, and may recﬁ:ce ‘the penalty if the noncompli-
ance is due to circumstances that caused the State to
become a needy State (as defined in section 403(b)(6)) dur-
ing the fiscal year.

“(4) FAILURE TO PARTICIPATE IN THE INCOME AND ELIGI-
BILITY VERIFICATION SYSTEM.—If the Secretary determines that
a State program funded under this part is not participating
during a fiscal year in the income and eligibility verification
sKstem required by section 1137, the Secretary shall reduce
the grant payable to the State under section 403(a)(1) for the
immediately succeeding fiscal year by an amount equal to not
more than 2 percent of the State family assistance grant.

“(6) FAILURE TO COMPLY WITH PATERNITY ESTABLISHMENT
AND CHILD SUPPORT ENFORCEMENT REQUIREMENTS UNDER
PART D.—Notwithstanding any other provision of this Act, if
the Secretary determines that the State agency that admin-
isters a program funded under this part does not enforce the
penalties requested by the agency administering part D against
recipients of assistance under the State program who fail to
cooperate in establishing paternity or in establishing, modify-
ing, or enforcing a child support order in accordance with
such part and who do not qualify for any good cause or other
exception established by the State under section 454(29), the
Secretary shall reduce the grant payable to the State under
section 403(a)(1) for the immediately succeeding fiscal year
(without regard to this section) by not more than 5 percent.

“(6) FAILURE TO TIMELY REPAY A FEDERAL LOAN FUND FOR
STATE WELFARE PROGRAMS.—If the Secretary determines that
a State has failed to repay any amount borrowed from the
Federal Loan Fund for State Welfare Programs established
under section 406 within the period of maturity applicable
to the loan, plus any interest owed on the loan, the Secretary
shall reduce the grant payable to the State under section
403(a}(1) for the immediately succeeding fiscal year quarter

- (without regard to this section) by the outstanding loan amount,

plus the interest owed on the outstanding amount. The Sec-
retary shall not forgive any outstanding loan amount or interest
owed on the outstanding amount.

“(7) FAILURE OF ANY STATE TO MAINTAIN CERTAIN LEVEL
OF HISTORIC EFFORT.—

hen—
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Subpart E -- State Work Penalties

§271.50 What happens if a State fails to meet the

participation rates?

(a) If we determine that a State did not achieve one
of the reguired minimum work participation rates, we must
reduce the SFAG payable to the State.

(b) (1) If there was no penalty for the preceding
fiscal year, the penalty for the current fiscal year is five
percent of the adjusted SFAG.

(2) For each consecutive year that the State is subject
to a penalty under this part, we will increase the amount of
the penalty by two percentage points over the previous
year’'s penalty. However, the penalty can never exceed 21
percent of the State’s adjusted SFAG. |

(c) We impose a penalty by reducing the SFAG payable
for the fiscal year that immediately follows our final
determination that a State is subject to a penalty and our

final determination of the penalty amount.

§271.51 Under what circumstances will we reduce the amount
of the penalty below the maximum?

354



(a) We will reduce the amount of the penalty based on
the degree of the State’s noncompliance.

(b) In determining the size of any reduction, we will
consider the objective evidence of the good-faith efforts
the State has made to achieve the rates (e.g., its
investment of resources, new progfam development, and staff
training) .

(1) We will look beyond the participation rates for

the TANF caseloagffgzzg;-efforts a State isAEEEZH§)to engage

recipients of assistance in separate State programs in work

activities.

(2) We will take into consideration evidence
documenting the severity of the failure, whether the State
missed one or both rates, and whether the State has failed
to meet the rate in prior years.

(3) We will consider information provided to us
through reports filed under part 275 of this chapter.

(c) (1) We may reduce the penalty if the State failed
to achieve a participation rate because--

(1) It meets the definition of a needy State,
specified at §2§0.30 of this chapter, or

(ii) Noncompliance is due to extraordinary
circumstances such as a natural disaster or regional
recession.

(2) In determining noncompliance, we will cohsidef'any

objective evidence of extraordinary circumstances that the

355
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State chooses to submit.

(d) (1) In accordance with the procedures specified at
§272.4 of this chapter, a State may dispute our
determination that it is subject to a penalty.

(2) A State may also use the procedures specified at
§272.4 of this chapter to provide supplemental information
demonstrating that it made a good-faith effort to achieve
its work participation rates or faced extraordinary

circumstances and should be subject to a smaller penalty.

§271.52 1Is there a way to wajive the State’s penalty for

failing to achieve either of the participation rates?

(a) We will not impose a penalty under this parﬁ if we
determine that the State has reasonable cause for its
failﬁre.

(b) In additioh to the general reasonable cause
criteria specified at §272.5 of this chapter, a State may
also submit a request for a reasonable cause exemption from
the requirement to meet the minimﬁm participation rate based
on the following Criteria:

(1) We will determine that a State has reasonable
cause if it demonstrates that its failure to meet the work
participation rates is’attributable to its provision of good
cause domestic violence waivers.

(i) A State may demonstrate this reasonable cause by
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3 months within the preceding 12-month period
(whether or not consecutive).
“(2) 2-PARENT FAVILIES.— _
“(A) AVERAGE MONTHLY RATE.—For purposes of
subsection (a)(2), the participation rate for 2-parent
families of a State for a fiscal year is the average of
the participation rates for 2-parent families of the
State for each month in the fiscal year.
“(B) MONTHLY PARTICIPATION RATES.—The par-

ticipation rate of a State for 2-parent families of the _ -
State for a month shall be calculated by use of the for-’;’

mula set forth in paragraph (1)(B), except that in the
formula the term ‘number of 2-pérent families’ shall be
substituted for the term ‘number of families’ each place
such latter term appears.

“(3) PRO RATA REDUCTION OF PARTICIPATION RATE

DUE TO CASELOAD REDUCTIONS NOT REQUIRED BY FED-
ERAL LAW.—

“(A) IN GENERAL.—The Secretary shall prescribe
regulations for reducing the minimum participation

-rate otherwise required by this section for a fiscal year

by the number of percentage points equal to the num-
ber of percentage points (if any) by which—

“(i) the average monthly number of families
receiving assistance during the immediately preced-
ing fiscal year under the State program funded
under this part is less than
" %(ii) the average monthly mumber of families
that received aid under the State plan approved
under part A (as in effect on September 30, 1995)
during fiscal year 1995.

The minimum participation rate shall not be reduced to
the extent that the Secretary determines that the re-
duction in the number of families receiving such assist-
ance is required by Federal law.

-
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“(B) ELIGIBILITY CHANGES NOT COUNTED.—The
regulations required by subparagraph (A) shall not

take into account families that are diverted from a

State program funded under this part as a result of
differences in eligibility criteria under a State program
funded under this part and eligibility criteria under the
State program operated under the State plan approved
under part A (as such plan and such part were in ef-
fect on September 30, 1995). Such regulations shall
place the burden on the Secretary to prove that such

families were diverted as a direct result of differences

in such eligibility eriteria. s

“(4) STATE OPTION TO INCLUDE INDIVIDUALS RE-
CEIVING ASSISTANCE UNDER A TRIBAL FAMILY ASSISTANCE
PLAN.—For purposes of paragraphs (1)(B) and (2)(B), a
State may, at its option, include families in the State that
are receiving assistance under a tribal family assistance
plan approved under section 412.

“(5) STATE OPTION FOR PARTICIPATION REQUIRE-
MENT EXEMPTIONS.—For any fiscal year, a State may, at
its option, not require an individual who is a single custo-
dial parent caring for a child who has not attained 12
months of age to engage in work, and ‘ such
an individual in determining the participation rates under
subsection (a) for not more than 12 months.

“(c) ENGAGED IN WORK.—

(1) GENERAL RULES.—

“(A) ALL FAMILIES.—For purposes of subsection
(b)(1)(B)(1), a recipient is engaged in work for a month
in a fiscal year if the recipient is participating in work
activities for at least the minimum average number of
hours per week specified in the following table during
the month, not fewer tha 20 ours per week of which

are attributable to an activity described in paragraph
@, @), 3), (4), (5), (6), (7), (8), or (12) of sub-
section {_((E)_, subject to this subsection:
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1. Section 270.30, p. 323-324. Why.doesn’t HHS.define “temporary*-in-this-definition? Does
the individual have to participate in “appropriate services plan designed to provide safety and lead
to work” for a certain number of hours per week? If so, why not? Dﬂ’k ol

This section also proposes to grant good cause waivers for failure to meet the work rates if that
failure is attributable to a state’s provision of assistance to refugees. On what basis and for what
reason does HHS make this proposal? Does this proposal exclude all refugees from the work
participation rates? What percentage of two parent TANF families would fall under this
definition?

2. 270.30 (p.322) (also referred to on p. 353)

Issue: definition of “assistance: excluded from the definition is one-time, short-term assistance
paid within a 90-day period

Problem: the 90-day time period is too long, and inconsistent with prior language for Emergency
Assistance

Proposed Fix: reduce period from 90 days to 30 days

3. (p.323)
Issue: definition of “good cause domestic violence waiver”: “temporary” waiver from program
requirements '
Problem: the term “temporary” not being defined can allow states to use the waiver for a
significant part of its caseload for an indefinite period of time
Proposed Fix: the regs should define “temporary” (i.e. 90/120 days or less)

32 -2\
4. 270.30, p.324;325 Why is this regulated only in this definitional section. It would appear that
we should at least outline the recordkeeping/reporting requirements to ensure enforcement

authority aloe-Food Carse

5. 271.10/page 333: Is there any way to enforce Sec. 402 work requirements (work after 2 years,
community service after 2 weeks)? Or request information from states? And are states totally free
to define work for purposes of Section 402?

6. (271.15). P. 337 Irealize this is the language from the statute, but I've always found it
confusing. Number one (appropriate child care within a reasonable distance) seems to encompass
numbers two (informal child care by a relative) and three (appropriate and affordable formal child
care). Wouldn’t “appropriate and affordable child care within a reasonable distance” be sufficient
(i.e., in lieu of the three reasons)?

7. Section 271.20, p. 337-338; outlines the general work participation requirements. Shouldn’t
subsection (a) stating the two separate work participation rates use the phrase “work activities as
described at section 271.30" rather than “work or training”?

8. Section 271.22, p. 339-340; In outlining the overall participation rate calculation, this section
says that a family that receives assistance for only part of the month may be counted as



participating for an entire month if the adult is engaged in work for the minimum average number
of hours in each full week that the family receives assistance in that month. What is the HHS’s
reasoning in proposing to allow this here and in section 271.24?

9. 271.24(d)/page 341: HHS says that a family with a disabled parent does not ceunt as a two-
parent family. Is there a definition of “disabled”? .

10. 271.24, p. 340-341; In outlining the two parent participation rate calculation, this proposed
regulation says that a family that includes a disabled parent shall not be considered a two-parent
family for the purpose of the participation rate. Does this regulation define “disabled parent”? If
not, why not? Similarly, why not define “disabled” and “severely disabled” in section

271.32(c)(1)?
Jaws oy fxo

educational activities in determining monthly participation

11. §271.33(b) (p.346)
Issue: special requirements cdpcerni
activities
Problem: does the statute allow ied teen heads of households to count school attendance or
education related to employmefit to dount toward the work requirement?

roposed Fix: remove “martied”; applies only to single teen heads of households

12. (271.34) P. 348. Initem (c), should “in any fiscal year” be added after “weeks™?

13. 271.40, p. 348; defines the basic caseload reduction calculation. Does this calculation ensure

that any caseload reduction for which a state gets credit is not due the state having transferred

beneficiaries from TANF into a separate state program? Does this prevent after-the-end-of-the- W
fiscal year gaming, such as transfers into state programs not counted for TANF MOE, in order to

increase the caseload reduction credit?

14. 271.40 (p.349)

Issue: reducing state participation rates with caseload reductions

Problem: need to clarify language: “the minimum participation rate the State must meet for the
following year will decrease by the number of percentage points the ** caseload fell in
comparison to the FY 1995 caseload.”

Proposed Fix: insert “average monthly” where the asterisks appear

15. Issue: definition of “family” in discussion of caseload reduction credit

Problem: since there is no definition of “family” in the bill or regs, a caseload reduction credit
which accounts for a reduction in families might allow states to exclude from the calculation any
non-"family” units receiving assistance.

Proposed Fix: either change “families” to “cases” or “units,” or define “families” for this purpose
to include units such as child-only cases, etc. (§271.43 refers to “cases receiving assistance”)

16. 271.41 (p.349)

Issue: determining/calculating the caseload reduction factor

Problem: no clear definition for calculating caseload reduction factor

- the regulations effectively use a reasonable test, “based on an established set of criteria” (quality




of data, adequacy of documentation, completeness of list of changes in eligibility) => how are

quality, adequacy or completeness measured?

- no specifications on how data is to be submitted (in what form) => a state must submit ... “the
methodology and data that it used to calculate its caseload reduction factor” /
Proposed Fix: the regulations must precisely define the calculation for the reduction factor, what

data states must submit, and in what form the data is to be submitted

- the regulations should also require states to provide brief descriptions of each program which

they use in determining their caseloads

17. 271.41, p. 350; provides states with the option of using overall caseload reduction as the
basis for a credit to reduce the two parent work rates. On what basis and for what reason does
HHS want to do this? Doesn’t this simply give the state the option of choosing the number which
will give it the largest credit?

18. 271.41, p. 349,350; outlines the information that the State must submit to qualify for the
Caseload Reduction Factor. HHS should consider developing a form to facilitate the submission
of this information. This will promote consistency and completeness in the data provided and may
reduce the need for HHS to follow up with States on the “reasonableness” of the data.

. 271, 41(d)/ page 350-51: Should reg be more specific on whether caseload reduction factor

Ceptable? a, adequacy of documentation, and-completeness of -
anges in eligibility”) Maybe it should use a form, too?

20. 271.41(d)(2)/page 351: Is requirement that states respond to HHS within 2 weeks if they
request additional info unreasonable? Should it be a month, given timelines HHS has given itself
(3 months to review the methodology)?

21. Section 271.42, p. 352; lists “drug testing” as a specific eligibility change for which states
must factor out caseload reductions for purposes of the credit. Doesn’t the general category of
“changes in requirements based on residency, age or other demographic or categorical factors”
include this since persons found to be using drugs would be a category? This section also lists
“fingerprinting” as an eligibility change. Why is this not considered an anti-fraud measure?

22, Section 271.42, p. 352; allows states that have expanded eligibility for assistance since FY
1995 to get a caseload reduction credit if its caseload would have gone down in absence of the Z (
eligibility expansion. On what basis and for what reason does HHS want to do this?

23. Section 271.42(c), p.352. HHS invites States that believe that some or all of the families in

a separate State program should be excluded from the calculation of the caseload reduction

factor, based on the type of families served or the nature of the benefits provided, to substantiate 7
such a claim with data. What does HHS contemplate would be a basis for exclusion from the e

factor? 7/?/

24. 271.42 (p.351)
Issue: effect of eligibility changes on caseload reduction
Problem: states are only required under the proposed regulations to submit a “complete listing of




eligibility changes” (as per §271.41(b)(2)), but apparently not the number of recipients

dropped due to each of the changes

Proposed Fix: require that states also submit the number of recipients dropped from the rolls due
to each of the listed eligibility changes

25. 271.42(a)/ page 351-52: On draft’s list of what constitutes eligibility changes for the purpose
of factoring out eligibility from the caseload reduction credit: how would HHS know if there were
waiting lists for assistance? What is the rationale for including sanctions that terminate a family’s
grant on the list?

26. 271.42(b)/ page 352: Draft proposes that states that have expanded eligibility get credit for
caseload reductions that would have occurred in the absence of the expansion. Does HHS have -
authority to do this? Won’t these adjustments be very hard to isolate and identify?

27. 271.42(c)/page 352: HHS proposes that if a state wants to exclude families in a separate
state program from the caseload reduction credit, it must substantiate its claim. Why allow this
possibility or highlight it? (And don’t MOE programs have to use the same definition of ¥amilies

anyway?) o
28. 271.43(b) (p.352)

Issue: definition of “cases receiving assistance” qq’\ @Lqﬁpa,d? (‘Qd&( Ho— 'C*/\Qeé( 7

Problem: the regs suggest that certain types of assistance (that can count towards MOE in a

separate state program) can be excluded from the defn of cases receiving assistance for the ~ { 40
purpose of calculating caseload reduction credits ' KCW M
==> this could result in states transferring TANF individuals to a separate state prograsf for lee.

services not permitted under TANF (but countable towards MOE under the separate program), ( 1?@
and thereby counting them as caseload reductions V- M)
Proposed Fix: these expenditures should not be excluded for calculating caseload reductions (they

are already excluded as types of TANF assistance)

29. Section 271.43, p. 352-353; for purposes of calculating the caseload reduction credit,
requires states to compare a given year’s data to fiscal year 1995 excluding those on the caseload
receiving only non-monetary services or only one-time, short-term assistance. Does HHS expect
states to know how many in their fiscal year 1995 caseload received such assistance, i.e,
assistance for less than 90 days? Isn’t there a possibility that this definition combined with the
lack of FY 1995 data will result in awarding a state too large a caseload reduction credit?
STATE PENALTIES

30. (271.44). P. 354 February 28 could be a bit late, from a planning standpoint, to make the
decision on a State’s proposed caseload reduction factor. Is there any way to move this up?

31. 271.51/page 355. Draft says "We will reduce the amount of the penalty based on the degree
of the state's noncompliance." Should reg define the term “degree of noncompliance™?

page 357: Under what circumstances would HHS reject a corrective compliance plan? Shouldn’t
this be defined?



32. 271.51(b)(1) (p.355)
Issue: penalty for noncompliance with participation rate; separate state programs
Problem: the regulation allows for a reduction in the penalty for a state not meeting participation
rates, given the state’s efforts “to engage recipients of assistance in separate state programs in
work activities.” The problem here is twofold: - 7?

(1) it doesn’t prevent a state from meeting the participation rate b ansferring individuals into a
separate state program;

hardest to employ recipients into a separate state program so long as the state is making an
“effort” to “engage” them...?
Proposed Fix: something closer to ensuring that states don’t simply transfer the hardest to employ

into separate state programs in order to meet participation rates /5,-0

33. 271.51 p. 354-356; states that HHS will reduce the amount of the penalty for failure to meet
work participation rates based on the degree of noncompliance, as required by the statute. Is
there any basis in the statute for providing a reduction due to “good faith efforts” made to achieve
the rates? Does HHS consider “good faith efforts” a measure of degree of noncompliance?

The draft regulation states that HHS will look beyond TANF to efforts a state is making to put

q individuals in separate state programs to work. Shouldn’t this be revised to make clear that a
. state will not receive a good cause exception unless it proves it has not used a separate state
%rogram to escape the work participation rates? —_
WMM y . o
n addition, the draft regulation states that in deciding whether or not to reduce the amount of the
penalty, HHS will take into consideration “whether a state has missed one or both rates.” On
what basis and for what reason does HHS make this proposal?

34. Section 271.52, p. 356-357, states that the Secretary will grant reasonable cause to a state
that fails to meet the work participation rates due to its provision of good cause domestic violence
waivers. Doesn’t this provision assume that all of those receiving such waivers would have
otherwise been working, instead of the 25 to 50 percent required by law? Why not grant a state
good cause only for those individuals who would otherwise have been working by subtracting the
number of good cause domestic violence waivers from the denominator of the participation rate?

35. Section 271.54, p. 357 states that if HHS determines that a state has failed to penalize
individuals for not working as required in section 407(e), then the agency shall reduce a state’s
grant. What information will HHS systematically gather in order to know whether a state is
violating section 407(e)? What kind of proof must the state accept from a single custodial parent
who is unable to obtain needed child care?

36. 271.60/page 359 (also applies to 271.4(e)): Draft says that the provisions of section 407 of
the law do not apply to states that have an approved waiver to the extent those provisions are
inconsistent with the waiver. Why does the draft limit potential inconsistencies to section 407 of
the law?

d~



Section 407 includes work participation rates, the caseload reduction credit, hours of work
required, the definition of work activities, the sanction for refusal to work, and nondisplacement
provisions. What constitutes a provision for the purposes of this section? May a state opt out of
or modify the work participation rates, but still take advantage of the caseload reduction credit?

How will HHS determine what it will consider 1Ciyllstent‘7 HHS asked states to identify those
inconsistencies in their state TANF plans,/but states varied in the thoroughness of their responses.

Does HHS have a compendium of these/responses, including an evaluation of whether in fact it (7
considers them to be inconsistencies? Does HHS plan to survey them again? How and when will S 7
HHS notify states that they their proposed inconsistencies are accepted or not accepted? What is

the penalty for a state that continues a waiver provision that is not inconsistent with the law but

differs from the law?

OO oy _S_‘]La,qé(h Llu o (kao (Aj/LUZ( f{uﬁ)‘f(‘@(e,?

37. 271.60(b)(1) Which. stal.esha\cumwersvvxth\fﬂrkragt’l:tles that differ from current law) (T

What are examples of waivers with provisions of prior law that you would still consider ji

inconsistent even though they did not require waivers (see definition of waiver in 270.30)? Lf? £ J—&(

Do anyjtalﬁshavewalvmmumum average hours of work per week d%
ed in work’ for a month” (271.60(b)(2))? ich ones’ y wouldn’t all

such cases be prohibited as inconsistencies under 271.60(b)(2)(ii) because they were increases in

work requirements over prior law?

What is the draft’s legal basis for 271.60(c), which prohibits waiver inconsistencies that affect the
denominator of the participation rates?

38. 271.60(b) - (d) and 274.1(e)- (i)/page 391-92: How will HHS monitor these provisions?
Will HHS monitor states to ensure that they are following their own waiver policies? How?

39. 271.60(b)/page 359: Draft li@reas where waiver inconsistencies will be recognized. Why
list these areas?

40. 271.60(b)(2)(ii)/page 360: "Prior law standards are not part of the waiver...." Seems
unclear. (HHS informs us they may rewrite this one.)

41. 271.60(c)/page 360: No prior law exemptions recognized as part of the waiver with respect
to denominator of participation rates: What would be an example of this?

42. 271.70/page 360-61: Non-displacement: (b) says "A state must establish and maintain a
grievance procedure to resolve complaints of alleged violations of this displacement rule." Could
draft add more specificity on what is required in a grievance procedure? Should it?

43. (272.1). P. 363 Initem 12 (and elsewhere--e.g., item (e)(1) on page 364), the State is
penalized for not spending additional funds to replace reductions due to penalties, but the
question of “additional relative to what?” is not answered. The prior year’s level? The TANF
MOE level? I realize the statute is if anything more unclear on this point. Also, the regulations
call for the State to expend additional funds in the same fiscal year; the statute appears to require



the additional spending in the immediately succeeding fiscal year.

44. Section 272.3, p. 365

This section provides how HHS will access penalties and the data that will be used as a basis for
determining when to assess the penalty. This appears to be THE regulatory section on oversight.
The rule specifies that it will rely on non-financial data reports to enforce only two regulatory
requirements: five year limit and participation rates. HHS will rely on the Single Audit Act
process to enforce misuse of TANF funds; IEVS participation; paternity establishment and child
support requirements and the child care exception for children under six. Yet, the rule includes a
larger scope of regulatory requirements, that are theoretically enforceable by HHS that do not
necessarily involve a penalty. Are all other requirements in the rule non-enforceable? It would
appear that HHS needs to build in broader regulatory authority to enforce these requirements
through the use of data reported.

How does the Single Audit process work? Who conducts the audit and how often? How will
auditors, for example, enforce the child care exceptlon?

ﬁ@f{mﬂ*\ 4 Kot WW/W/&;{/

45. 272.3¢b) and (c)/page 366: Data in state reports "are subject to our verification in <€

accordance with 275.6," which is requirement to send data electronically. Is this right section t
reference? /7Z'

46. 272.6(h)/pages 370-71: The criteria for reducing the penalty if the corrective compliange
plan fails is vague. When would/would not HHS reduce a penalty under this circumstance’

47. Section 272.6, p. 369-371; outlines the types of information a state must submit as part of a
corrective action plan. How will HHS determine if actions, outlines, and time limits in the plan
are acceptable? Shouldn’t this section state clearly that penalties will be immediately imposed on
a state that does not submit an acceptable corrective action plan?

This proposal allows corrective action plans to last for up to 12 months. How did HHS decide
upon that limit? Doesn’t a 12 month limit mean a state could be continuously operating under a
corrective action plan (i.e., enter into one for each 12 month fiscal year)?

This section also allows HHS to reduce the penalty in one or more circumstances in which the
state has not corrected the failure pursuant to its corrective action plan (i.e., if the state expended
more resources, made considerable progress, or encountered unanticipated circumstances). On
what basis and for what reason does HHS make this proposal?

48. (273.2) P. 376. Initem (b)(1), are those four categories exhaustive; i.e., are there individuals
who are lawfully present but do not fit into the first four categories? Also, the language should be
changed (e.g., by adding “in the case of” after “less than one year or” and before “aliens”), to
clarify that only aliens not lawfulllpwt need a State law affirmatively providing benefits in

order to remain eligible.




50. 273.2(d)/page377: Whyi

51. (273.2) P. 377. What is the rationale for item
assistance for MOE purposes?

? Why further broaden the definition of

52, 273.2(a)(5) (p.375)

Issue: definition of “administrative costs”

Problem: though limited to 15 percent of total amt of countable expenditures, the regs provide no
definition of “administrative costs”

Proposed Fix: for program integrity and to ensure expenditures on benefits and services,
“administrative costs” need to be defined here

53. 273.2(d) (p.377)

Issue: state expenditures counting towards MOE

Problem: this section provides that assistance, for MOE purposes, can be ongoing, short-term or
one-time, and may include services; this is not the case if part of a TANF program

Proposed Fix: specify that, to count towards MOE, TANF program expenditures must abide by
the “assistance” defn in §270.30; expenditures in separate state programs need not meet this defn,
but also cannot count towards contingency fund MOE

54. 273.3 (p.377)
Issue: child care expenditures
Problem: the reg references §418(a)(2)(C) of the Act -- is this the correct reference?
Proposed Fix: if the cite is incorrect At needs to be fixed; otherwise further specify where this is

. 273.5/page 37 8: Expenditures of separate state programs count in their entirety if they "were .
pr iously a d and were allpwable under sectlon 403 of pror law." If not, then onl the (/\
/ amo excess oft ¢d in 1995 cou 5 ing-area of la (/{/0‘6 v

gf Y
3

S

“

rying to make clearer, I thmk. Is this clear enough? /
\5”1 / Attt 1T

56. 273.5 (p.378)

J
Issue; expenditures in separate state programs .-]-Q lC whv ﬂ’(’ ¢ {x)@

Problem: the regulation provides specific requirements to count separate state program
expenditures for MOE; no indication here, though, that child support rights must be assigned in

order for the expenditure to count -
Proposed Fix: include as a requirement (here or some other place) that child support rights be :

assigned in order for expenditures in these programs to count as MOE (this is consistent w/ the
January ACF guidance (PA-97-1), which provides that, “as part of the regulatory requxrements
we will seek to incorporate requirements for States to report child support information for
families in State MOE programs, as well as TANF.) —

57. (273.7). P. 380 Does item 1 encompass TANF activities, or only those in separate State '
programs.

58. 273.7/page 379: Will the data from this annual addendum be sufficient to allow us to judge if bﬁé\
states are meeting work participation rates for state-only programs?



N

59. (273.13) P. 383. Who defines “reasonable™? This item continues to be a problem.

60. (273.22). P. 386 Re: (c)(2), is there a definition of “qualified principal residence” in the
regulations?

61. 274.1(a)(3)
Issue: time exclude
Problem: there is a
Proposed Fix: fix the

om 5-year time limit
ence to §403(a)(5) of the Act, which appears not to be in the Act
xence or further specify.

62. 274.1(e)/page 390: Before "was approved by July 1, 1997", shouldn't it say "was submitted
before 8/22/96 and", so it will not be more expansive than the statute?

63. 274.1(c)(2).(p.389)

Issue: 20 percent\exception to S-year limit

Problem: the reg ihgfudes a list of specific instances which allow a state to extend assistance past
the 5-year limit; is/ARs list supposed to constitute the conditions that qualify under the “good
cause family violence Waiver”? _
Proposed Fix: i so, perthaps this should serve as a notice of what is included under the family
violence waiver option :

64. (274.1) P. 389. Should the language-in item © be changed to clarify that the maximum
number of extensions is an average monthly number (i.e., the number of extensions each month
will be averaged and compared to the average monthly caseload).

65. (274.1) P. 391. Isit possible for an adult to reach the Federal time limit without reaching a
State time limit (e.g., a 24 in 48 time limit)? If so, how would this be handled?

66. 274.1(e)/page 390: How many waivers granted by HHS fall into the second category in the
law -- submitted before law passed and granted before 7/97?

67. 274.1(g) and (h)/page 391-92: What is the difference between (g) and (h)? They both apply
to extensions, and yet they lay out separate procedures.

_—

0 any state waivers have time limits in excess of 60 months? Which states have waivers wit
extension and exemption policies more liberal than current law that you believe qualify as
inconsistencies?

68. (274.74) P. 400-401. Why is the clause “then multiplied by 1/12 times the number of months
the State received contingency funds” needed? Iknow the language is from the statute, but it
appears to make little sense, given that the paragraph is discussing funds paid and expended for a
fiscal year.

69. 275.3(B)(1) (p.409)
Issue; TANF data report -- disaggregated data
Problem: the reg refers to data reporting on adults, “including non-custodial parents who are




participating in work activities”

- this does not seem totally consistent w/ the preamble (p.153) which allows for services to non-
custodial parents to “engage in activities such as work or educational activities, counseling, or
parenting and money management classes.”

Proposed Fix: a couple of issues need to be resolved here:

- are all of these activities listed in the preamble intended to be included as TANF activities => if
so, do we want that and don’t we need data on more than just the work activities?

- should non-custodial parents be specifically mentioned in the defn of “TANF family” in
§275.2(b)?

70. 275.3(b)(1)/page 409: For how long must states report on those no longer receiving TANF
assistance?

71. 275.8(b)/page 417: Is there any way the reporting penalty could apply to MOE

72. 275.9(b)/page 418: Must state file separate state MOE report annually or quarterly? Annual
attachment to quarterly report?

73. Appendix A: TANF Data Report, Section One. Disaggregated Data for Families
Receiving TANF

It is unclear why HHS has chosen to add certain breakout information and how this data will be
used. Is it for monitoring purposes, .i.e. accuracy in accurate citizenship/qualified alien status? If
so, the authority to use this data for monitoring must be built into the regulation. If not, please
present a justification for the need for additional reporting requirements not specified in the law.
We have identified some examples below:

#13 Why do we need detailed break-out on type of subsidized housing?

#15 - Why do we need a break-out on type of Food Stamp subsidy?

#51-55 - Where does the statute specify five types of disability benefits?

#61- Why do we need nine break-outs of citizenship status? The law only requires “citizenship.”
#57-60; p. 267: The preamble notes that HHS needs this for time limits for receipt of assistance.
Is this the correct reference. The connection between these data elements and time limits is not
obvious.

74. Appendix B: TANF Data Report, Section Two. Disaggregated Data for Families No
Longer Receiving TANF

Why do we need 46 data elements on families no longer on assistance? What is the time frame for
this, i.e. those that have left that month? (Page 268). The law, Section 411 (a)(xvi) includes only
five items on why they left the roles - is this the basis for Section 2? If we already have electronic
information on these families through reporting on Section One, why would we need to have
States do a sample to provide all the data again? If we see a closure flag on a file, we could do
this analysis with the existing data we will maintain at the Federal level.

Finally, we note that even State MOE programs would be subject to the 46 data element
requirement. This may serve as a disincentive to report on the MOE programs.



75. p.277. Please provide the OMB number to the interim financial reporting form approved by
OMB.

76. p. 300. HHS should include an estimate of annual Federal expenditures on the TANF

program in this section.. Q]?\/(’ %/\ Je uq_e/

77. Isit possible for reg to prohibit retroactive reclassification of families as state-only? Z=—rrsrp—r

A =

TANF SYSTEMS REPORT
We do not believe that the statute requires HHS to include a recommended option in the HHS
Report on Data Processing under the Temporary Assistance for Needy Families Program. The
Report provides an excellent summary of the options that Congress may choose from to build on
the automated data processing systems of the States to establish a system with the capabilities
described in subsection (a)(2). However, without additional guidance from Congress on a variety
of factors including how such a mechanism should be administered, and a funding source, it is
premature to recommend any of the viable options.
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WORK REQUIREMENTS

Section 271.20, p. 337-338; outlines the general work participation requirements. Shouldn’t
subsection (a) stating the two separate work participation rates use the phrase “work activities as
described at section 271.30" rather than “work or training”?

Section 271.22, p. 339-340; In outlining the overall participation rate calculation, this section says
that a family that receives assistance for only part of the month may be counted as participating
for an entire month if the adult is engaged in work for the minimum average number of hours in
each full week that the family receives assistance in that month. What is the HHS’s reasoning in
proposing to allow this here and in section 271.247

Section 271.24, p. 340-341; In outlining the two parent participation rate calculation, this
proposed regulation says that a family that includes a disabled parent shall not be considered a
two-parent family for the purpose of the participation rate. Does this regulation define “disabled
parent™? If not, why not? Similarly, why not define “disabled” and “severely disabled” in section
271.32(c)(1)?

-
Section 271.40, p. 348; defines the basic caseload reduction calculation. Does this calculation \

ensure that any caseload reduction for which a state gets credit is not due the state having
transferred beneficiaries from TANF into a separate state program? Does this prevent after-the-
end-of-the-fiscal year gaming, such as transfers into state programs not counted for TANF MOE,
in order to increase the caseload reduction credit?

Section 271.41, p. 350; provides states with the option of using overall caseload reduction as the
basis for a credit to reduce the two parent work rates. On what basis and for what reason does
HHS want to do this? Doesn’t this simply give the state the option of choosing the number which
will give it the largest credit? t C/jg

Section 271.42,'p. 352; lists “drug testing” as a specific eligibility change for which states must
factor out caseload reductions for purposes of the credit. Doesn’t the general category of :
“changes in requirements based on residency, age or other demographic or categorical factors”
include this since persons found to be using drugs would be a category? This section also lists
“fingerprinting” as an eligibility change. Why is this not considered an anti-fraud measure?

Section 271.42, p. 352; allows states that have expanded eligibility for assistance since FY 1995
to get a caseload reduction credit if its caseload would have gone down in absence of the
) eligibility expansion. On what basis and for what reason does HHS want to do this? i .

Section 271.43, p. 352-353; for purposes of calculating the caseload reduction credit, requires
- states to compare a given year’s data to fiscal year 1995 excluding those on the caseload receiving
\b only non-monetary services or only one-time, short-term assistance. Does HHS expect statesto - -
~"v" know how many in their fiscal year 1995 caseload received such assistance, i.e, assistance for less
than 90 days? Isn’t there a possibility that this definition combined with the lack of FY 1995 data /
will result in awarding a state too large a caseload reduction credit?

10/1/97 4:30 pm



STATE PENALTIES

Section 271.51 p. 354-356; states that HHS will reduce the amount of the penalty for failure to
meet work participation rates based on the degree of noncompliance, as required by the statute.
Is there any basis in the statute for providing a reduction due to “good faith efforts” made to
achieve the rates? Does HHS consider “good faith efforts” a measure of degree of
noncompliance?

The draft regulation states that HHS will look beyond TANTF to efforts a state is making to put
individuals in.separate state programs to work. Shouldn’t this be revised to make clear that a
state will not receive a good cause exception unless it proves it has not used a separate state
program to escape the work participation rates?

In addition, the draft regulation states that in deciding whether or not to reduce the amount of the
penalty, HHS will take into consideration “whether a state has missed one or both rates.” On
what basis and for what reason does HHS make this proposal?

Section 271.52, p. 356-357; states that the Secretary will grant reasonable cause to a state that
fails to meet the work participation rates due to its provision of good cause domestic violence
waivers. Doesn’t this provision assume that all of those receiving such waivers would have
otherwise been working, instead of the 25 to 50 percent required by law? Why not grant a state
good cause only for those individuals who would otherwise have been working by subtracting the
number of good cause domestic violence waivers from the denominator of the participation rate?

This proposed regulation references the definition of “good cause domestic violence waiver” in
section 270.30, p. 323-324. Why doesn’t HHS define “temporary” in this definition? Does the
individual have to participate in “appropriate services plan designed to provide safety and lead to
work” for a certain number of hours per week? If so, why not?

This section also proposes to grant good cause waivers for failure to meet the work rates if that
failure is attributable to a state’s provision of assistance to refugees. On what basis and for what
reason does HHS make this proposal? Does this proposal exclude all refugees from the work
participation rates? What percentage of two parent TANF farmhes would fall under this
definition?

Section 271.54, p. 357, states that if HHS determines that a state has failed to penalize individuals
for not working as required in section 407(e), then the agency shall reduce a state’s grant. What
information will HHS systematically gather in order to know whether a state is violating section

407(e)? What kind of proof must the state accept from a single custodial parent who is unable to
obtain needed child care?

Section 272.6, p. 369-371; outlines the types of information a state must submit as part of a
corrective action plan. How will HHS determine if actions, outlines, and time limits in the plan
are acceptable? Shouldn’t this section state clearly that penalties will be immediately imposed on
a state that does not submit an acceptable corrective action plan? :
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This proposal allows corrective action plans to last for up to 12 months. How did HHS decide
upon that limit? Doesn’t a 12 month limit mean a state could be continuously operating under a
corrective action plan (i.e., enter into one for each 12 month fiscal year)?

This section also allows HHS to reduce the penalty in one or more circumstances in which the
state has not corrected the failure pursuant to its corrective action plan (i.e., if the state expended
more resources, made considerable progress, or encountered unanticipated circumstances). On
what basis and for what reason does HHS make this proposal?
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Record Type: Record

To: Laura Oliven Silberfarb/OMB/EOP

cc: Cynthia A. Rice/OPD/EOP, Anil Kakani/OMB/EOP, Emil E. Parker/OPD/EOP
Subject: Final changes to TANF reg question list

Below is the draft we were working off of Friday afternoon. | have made a few changes. So you can
easily spot them, | have bolded/italicized all of them. (Note that | have not made the many other changes
we agreed on Friday afternoon that | assume you are implementing.)

e | have slightly rewritten the questions where we want an answer in writing from HHS (mostly in the
waiver sections -- 36, 37, 44, 67).

e There is also a spot where | modified a question based on input we got Friday -- #33.
o | have added a question in #44.
e Foritem #77, | have added a section number reference so that you can put it in the right order.

Not sure what's easier, so | am attaching it both ways.

L

lastdpc.wpd

33. 271.51 p. 354-356; states that HHS will reduce the amount of the penalty for failure to
meet work participation rates based on the degree of noncompliance, as required by the statute.
Is there any basis in the statute for providing a reduction due to [Jjgood faith effortsjfj made to
achieve the rates? Does HHS consider JJgood faith effortsjffj a measure of degree of
noncompliance?

The draft regulation states that HHS will look beyond TANF to efforts a state is making to put
individuals in separate state programs to work. Shouldn't this be revised to make clear that a
state will not receive a good cause exception or a reduction in penalty based on the degree of
non-compliance, or have its corrective compliance plan accepted by HHS unless it proves it
has not used a separate state program to escape the work participation rates?

In addition, the draft regulation states that in deciding whether or not to reduce the amount of the
penalty, HHS will take into consideration [fwhether a state has missed one or both rates.Jj On
what basis and for what reason does HHS make this proposal?

36. 271.60/page 359 (also applies to 271.4(e)): Draft says that the provisions of section 407 of
the law do not apply to states that have an approved waiver to the extent those provisions are



inconsistent with the waiver. Why does the draft limit potential inconsistencies to section 407 of
the law?

Section 407 includes work participation rates, the caseload reduction credit, hours of work
required, the definition of work activities, the sanction for refusal to work, and nondisplacement
provisions. What constitutes a provision for the purposes of this section? May a state opt out of
or modify the work participation rates, but still take advantage of the caseload reduction credit?
Do any states have waivers that would allow them inconsistent work participation rates? If so,
please list them.

How will HHS determine what it will consider inconsistent? HHS asked states to identify those
inconsistencies in their state TANF plans, but states varied in the thoroughness of their
responses. Does HHS have a compendium of these responses, including an evaluation of
whether in fact it considers them to be inconsistencies? Please provide us with the most recent
list. Does HHS plan to survey them again? How and when will HHS notify states that they their
proposed inconsistencies are accepted or not accepted? What is the penalty for a state that
continues a waiver provision that is not inconsistent with the law but differs from the law?

37. 271.60(b)(1) Please provide us with a list of states that have waivers with work activities
that are inconsistent with current law, along with the nature of the inconsistency. What are
examples of waivers with provisions of prior law that you would still consider inconsistent even
though they did not require waivers (see definition of waiver in 270.30)?

Please provide us with a list of states that have waivers with inconsistent [[§minimum average
hours of work per week necessary to be 'engaged in work’ for a monthl} along with the
nature of the inconsistency (271.60(b)(2))? Why wouldn't all such cases be prohibited as
inconsistencies under 271.60(b)(2)(ii) because they were increases in work requirements over
prior law?

Please provide us with a list of other waiver inconsistencies that HHS recognizes, by state and
by feature of the waiver.

What is the draft's legal basis for 271.60(c), which prohibits waiver inconsistencies that affect
the denominator of the participation rates?

44. Section 272.3, p. 365

This section provides how HHS will access penalties and the data that will be used as a basis for
determining when to assess the penalty. This appears to be THE regulatory section on oversight.
The rule specifies that it will rely on non-financial data reports to enforce only two regulatory
requirements: five year limit and participation rates. HHS will rely on the Single Audit Act
process to enforce misuse of TANF funds; IEVS participation; paternity establishment and child
support requirements and the child care exception for children under six. Yet, the rule includes
a larger scope of regulatory requirements, that are theoretically enforceable by HHS that do not
necessarily involve a penalty. Are all other requirements in the rule non—enforceable? It would



appear that HHS needs to build in broader regulatory authority to enforce these requirements
through the use of data reported.

How does the Single Audit process work? Who conducts the audit and how often? How will
auditors, for example, enforce the child care exception?

For each penalty, please provide a written list of what data you would have available to
enforce it.

67. 274.1(g) and (h)/page 391-92: What is the difference between (g) and (h)? They both
apply to ecxtensions, and yet they lay out separate procedures.

Do any state waivers have time limits in excess of 60 months? Which states have waivers with
extension and exemption policies more liberal than current law that you believe qualify as
inconsistencies? Please provide us a list of the states, along with the specific waiver features
that you believe qualify as inconsistencies.

77. Is it possible for reg to prohibit retroactive reclassification of families as state—only? This
should be moved to 271.22.
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*(j) EVALUATION OF WELFARE-TO-WORK PROGRAMS-
*(1) EVALUATION- The Secretary, in consultation with the
Secretary of Labor and the Secretary of Housing and Urban
Development--

*(A) shall develop a plan to evaluate how grants made
under sections 403(a)(5) and 412(2)(3) have been used,

*(B) may evaluate the use of such grants by such grantees
as the Secretary deems appropriate, in accordance with an
agreement entered into with the grantees after good-faith
negotiations; and
*(C) is urged to include the following outcome measures
in the plan developed under subparagraph (A):

*(i) Placements in unsubsidized employment, and
placements in unsubsidized employment that last for at
least 6 months.

*(ii) Placements in the private and public sectors.

" (iil) Earnings of individuals who obtain employment.

*(iv) Average expenditures per placement.

*(2) REPORTS TO THE CONGRESS-

*(A) IN GENERAL- Subject to subparagraphs (B) and (C),
the Secretary, in consultation with the Secretary of Labor
and the Secretary of Housing and Urban Development, shall
submit to the Congress reports on the projects funded under
section 403(a)(5) and 412(a)(3) and on the evaluations of
the projects. '

'(B) INTERIM REPORT- Not later than January 1, 1999, the
Secretary shall submit an interim report on the matter
described in subparagraph (A).

'(C) FINAL REPORT- Not later than January 1, 2001, (or at
a later date, if the Secretary informs the Committees of
the Congress with jurisdiction over the subject matter of
the report) the Secretary shall submit a final report on
the matter described in subparagraph (A).".

(g) PENALTIES-
(1) PENALTY FOR FAILURE OF STATE TO MAINTAIN HISTORIC EFFORT
DURING YEAR IN WHICH WELFARE-TO-WORK GRANT IS RECEIVED-

(A) IN GENERAL- Section 409(a) (42 U.S.C. 609(a)) is

amended by adding at the end the following:
*(13) PENALTY FOR FAILURE OF STATE TO MAINTAIN HISTORIC
EFFORT DURING YEAR IN WHICH WELFARE-TO-WORK GRANT IS
RECEIVED-
If a grant is made to a State under section 403(a)(5)(A) for a
fiscal year and paragraph (7) of this subsection requires the
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grant payable to the State under section 403(a)(1) to be
reduced for the immediately succeeding fiscal year, then the
Secretary shall reduce the grant payable to the State under
section 403(a)(1) for such succeeding fiscal year by the amount
of the grant made to the State under section 403(a)(5)(A) for
the fiscal year.'.
(B) INAPPLICABILITY OF GOOD CAUSE EXCEPTION- Section
409(b)(2) of such Act (42 U.S.C. 609(b)(2)), as amended by
section 5506(k) of this Act, is amended by striking *or
(12)' and inserting *(12), or (13)'.
(C) INAPPLICABILITY OF CORRECTIVE COMPLIANCE PLAN-
Section 409(c)(4) of such Act (42 U.S.C. 609(c)(4)), as
amended by section 5506(m) of this Act, is amended by
striking *or (12)' and inserting *(12), or (13)".
(2) PENALTY FOR MISUSE OF COMPETITIVE WELFARE-TO-WORK FUNDS-
Section 409(a)(1) of such Act (42 U.S.C. 609(a)(1)) is amended

by adding at the end the following:
*(C) PENALTY FOR MISUSE OF COMPETITIVE WELFARE-TO-WORK

FUNDS- If the Secretary of Labor finds that an amount paid
to an entity under section 403(a)(5)(B) has been used in
violation of subparagraph (B) or (C) of section 403(a)(5),
the entity shall remit to the Secretary of Labor an amount
equal to the amount so used.".
(h) CLARIFICATION THAT SANCTIONS AGAINST RECIPIENTS UNDER TANF
PROGRAM ARE NOT WAGE REDUCTIONS-
(1) IN GENERAL- Section 408 (42 U.S.C. 608) is amended--
(A) by redesignating subsections (¢) and (d) as
subsections (d) and (e), respectively; and
(B) by inserting after subsection (b) the following:
"(¢) SANCTIONS AGAINST RECIPIENTS NOT CONSIDERED WAGE
REDUCTIONS-
A penalty imposed by a State against the famlly of an individual by
reason of the failure of the individual to comply with a
requirement under the State program funded under this part shall
not be construed to be a reduction in any wage paid to the
individual.".
(2) RETROACTIVITY- The amendments made by paragraph (1) shall
take effect as if included in the enactment of section 103(a)
of the Personal Responsibility and Work Opportunity
Reconciliation Act of 1996.
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271.21 What overall work rate must a State meet? - p.
338

271.22 How will we determine a State’s overall work
rate? - p. 339

271.23 What two-parent work rate must a State meet? -
p. 340 )

271.24 How will we determine a State’s two-parent work
rate? - p. 340

271.25 Does a State include Tribal families in
calculating these rates? - p. 341

Subpart C -- Work Activities and How to Count Them
271.30 What are "work activities?" - p. 342

271.31 How many hours must an individual participate
to count in the numerator of the overall rate? - p. 343

271.32 How many hours must an individual participate
to count in the numerator of the two-parent rate? - p.
345

271.33 What are the special requirements concerning
educational activities in determining monthly
participation rates? - p. 346

271.34 Are there any limitations in counting job
search and job readiness assistance toward the
participation rates? - p. 347

271.35 Are there any special work provisions for
single custodial parents? - p. 348

271.36 Do welfare reform waivers affect what
activities count as engaged in work? - p. 348

Subpart D -- Caseload Reduction Factor for Minimum
Participation Rates

271.40 1Is there a way for a State to reduce the work
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PART

participation rates? - p. 348

271.41 How Will we determine the caseload reduction
factor? - p. 349

271.42 Which reductions count in determining the
caseload reduction factor? - p. 351

271.43 What is the definition of a "case receiving
assistance" in calculating the caseload reduction
factor? - p. 352

271.44 When must a State report the required data on
the caseload reduction factor? - p. 353

Subpart E -- State Work Penalties

271.50 What happens if a State fails to meet the
participation rates? - p. 354

271.51 Under what circumstances will we reduce the
amount of the penalty below the maximum? - p. 354

271.52 1Is there a way to waive the State’s penalty for
failing to achieve either of the participation rates? -
p. 356

271.53 Can a State correct the problem before
incurring a penalty? - p. 357

271.54 -Is a State subject to any other penalty
relating to its work program? - p. 357

271.55 Under what circumstances will we reduce the
amount of the penalty for not properly imposing
penalties on individuals? - p. 358

Subpart F -- Waivers

271.60 How do existing welfare waivers affect the
participation rate? - p. 359

Subpart G -- Non-displacement

271.70 What safeguards are there to ensure that
participants in work activities do not displace other
workers? - p. 360

272 -- ACCOUNTABILITY PROVISIONS -- GENERAL - p. 361

272.0 What definitions apply to this part? - p. 362
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PART

272.1 What penalties will apply to States? - p. 362

272.2 When do the TANF penalty provisions apply? - p-.
365

272.3 How will we determine if a State is subject to a

penélty? - p. 365

272.4 What happens if we determine that a State is
subject to a penalty? - p. 367 :

272.5 Under what general circumstances will we
determine that a State has reasonable cause? - p. 368

272.6 What if a State does not demonstrate reasonable
cause? - p. 369

272.7 How can a State appeal our decision to take a
penalty? - p. 371

273 -- STATE TANF EXPENDITURES - p. 373

Subpart A -- What Rules Apply to a State’s Maintenance
of Effort?

273.0 What definitions apply to this part? - p. 374

273.1 How much State money must a State expend
annually to meet the TANF MOE requirement? - p. 374

273.2 What kinds of State expenditures count toward
meeting a State’s annual MOE expenditure requirement? -
p. 375

273.3 When do child care expenditures count? - p. 377

273.4 When do educational expenditures count? - p. 377

273.5 When do expenditures in separate State programs
count? - p. 378

273.6 What kinds of expenditures do not count? -p. 378

273.7 How will we determine the level of State
expenditures? - p. 379

273.8 What happens if a State fails to meet the TANF
MOE requirement? - p. 380

273.9 May a State avoid a TANF MOE penalty because of
reasonable cause or through corrective compliance? - p.
381
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PART

Subpart B -- What Rules Apply to the Use of Federal
Funds?

273.10 What actions are to be taken against a State if
it uses Federal--TANF funds in violation of the Act? -
p. 381 '

273.11 What uses of Federal TANF funds are improper? -
p. 382

273.12 How will we determine if a State intentionally
misused Federal TANF funds? - p. 382

273.13 What types of activities are subject to the
administrative cost limit on Federal TANF grants? - p.
383

Subpart C -- What Rules Apply to Individual Development
Accounts?

273.20 What definitions apply to Individual
Development Accounts (IDAs)? - p. 383

273.21 May a State use the TANF grant to fund IDAs? -
p. 385

273.22 Are there any restrictions on IDA funds? p. 385

273.23 How does a State prevent a recipient from using
the IDA account for unqualified purposes? - p. 386

274 -- OTHER ACCOUNTABILITY PROVISIONS - p. 387

Subpart A -- What Specific Rules Apply for Other
Program Penalties?

274.0 What definitions apply to this part? - p. 388

274.1 What restrictions apply to the length of time
Federal TANF assistance may be provided? - p. 389

274.2 What happens if a State does not comply with the
five-year limit? - p. 392

274.3 How can a State avoid a penalty for failure to
comply with the five-year limit? - p. 392

274.10 Must States do computer matching of data
records under IEVS to verify recipient information? -
p. 393

274.11 How much is the penalty for not participating
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in IEVS? - p. 394

274.20 What happens if a State sanctions a single
parent of a child under six who cannot get needed child
care? - p. 394---——-

274 .30 What procedures exist to ensure cooperation
with child support enforcement reguirements? - p. 395

274.31 What happens if a State does not comply with
the IV-D sanction requirement? - p. 396

274.40 What happens if a State does not repay a
Federal loan? - p. 397

274.50 What happens if, in a fiscal year, a State does
not expend, with its own funds, an amount equal to the
reduction to the adjusted SFAG resulting from a
penalty? - p. 397

Subpart B -- What are the Funding Requirements for the
Contingency Fund?

274.70 What funding restrictions apply to the use of
contingency funds? - p. 398

274.71 How will we determine 100 percent of historic
State expenditures, the MOE level, for the annual
reconciliation? - p. 399

274 .72 For the annual reconciliation requirement, what
restrictions apply in determining qualifying State
expenditures? - p. 400

274.73 What other requirements apply to qualifying
State expenditures? - p. 400

274.74 When must a State remit contingency funds under
the annual reconciliation? - p. 400

274 .75 What action will we take if a State fails to
remit funds as required? - p. 401

274.76 How will we determine if a State has met its
Contingency Fund reconciliation MOE level requirement
and made expenditures that exceed its MOE requirement?
- p. 401

274.77 Are contingency funds subject to the same
restrictions that apply to other Federal TANF funds? -
p. 402

Subpart C -- What Rules Pertain Specifically to the
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Spending Levels of the Territories?

274.80 If a Territory receives Matching Grant funds,
what funds must it expend? - p. 402

274.81 What expenditures qualify fof Territories to
meet the Matching Grant MOE requirement? - p. 403

274.82 What expenditures qualify for meeting the
Matching Grant FAG amount requirement? - p. 404

274 .83 How will we know if a Territory failed to meet
the Matching Grant funding requirements at §274.807? -
p. 404

274.84,.. What.will we do if a Territory fails to meet
the Matching Grant funding requirements at §274.807? -
p. 404

274.85 What rights of appeal are available to the
Territories? - p. 405

PART 275 -- DATA COLLECTION AND REPORTING REQUIREMENTS - p.
405

275.1 What does this part cover? - p. 406
275.2 What definitions apply to this part? - p. 407

275.3 What reports must the State file on a quafterly
basis? - p. 408

275.4 When are quarterly reports due? - p. 412

275.5 May States use sampling? - p. 413
275.6 Must States file reports electronically? p. 413

275.7 How will we determine if the State is meeting
the quarterly reporting requirements? - p. 413

275.8 Under what circumstances will a State be subject
to a reporting penalty for failure to submit quarterly
reports? - p. 416

275.9 What information must the State file annually? -
p. 418 .

275.10 When are annual reports due? - p. 419
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