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MEMORANDUM |
To: | Dennis Hayashi, OCR(JL/ | @7&

From: Sara Rosenbaum
Subject: Prohibitions on Aid to Non-Citizens under Welfare Reform

Date: September 13, 1996

The provisions of the Act that deny coverage for undocumented and
future legal entrants (Section s 401 and 403) are drafted in such a way that most public
health programs (and I would guess many social service programs) should not be affected
because they do not serve individuals but instead are community-wide programs.

Despite this fact, HHS seems to be running into real problems with the justice department.
As people from HHS have called me to get my read on the statute, I have suggested a
“Law 101" approach that entails preparing a side-by-side chart which compares the
language of section 401 and 403 to each program about which there is disagreement.

Section 401. Section 401 applies to federal public benefits that are
furnished to individuals. Specifically, Section 401(a) provides that “(a]ny alien who is not
a qualified alien is not eligible for any Federal public benefit.” Section 401(c) defines a
“Federal public benefit™ as “any grant...provided by an agency...or by appropriated funds
of the United States, and any***benefit for which payments or assistance are provided to
an individual, household or family eligibility unit**#” Thus, in order to be a prohibited
federal public benefit, the benefit must flow to an individual via an individual grant or to an
eligible assistance unit.

The exceptions list in 401 does not suggest a contrary result. In my
opinion the exceptions list merely pulls out of the prohibited group those individual
benefits that Congress either desired to exempt or that it authorized the Attorney General
to exempt. The exceptions categories under section 402 add nothing to the meaning of

. the definition under section 403.
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Section 403. Section 403 bars future legal entrants from receiving “federal
means tested” benefits. There is no definition of what constitutes a federally means tested
benefit. Therefore, the Attorney General must derive a meaning for the phrase based on a
common-sense reading of the statute.

The purpose of this section of the statute appears to be to end aid to
individuals who are not U.S. citizens (or who do not fall into classification exceptions for

~ qualified aliens) under programs that are designed to assist eligible individuals. The

Attorney General would be acting within her discretion if she were to derive a meanng
based on existing welfare law. Under existing entitlement and welfare law, a federal means
tested benefit would consist of benefits (whether cash or in-kind services) that are
furnished to eligible individuals, families or household units, and for which individual
cligibility is conditioned on income. Nothing about the exceptions list in Section 403
suggests a contrary result; once again, the list indicates exceptions to the individual benefit
prohibition and does not provide direct aid in defining what constitutes a federal means
tested benefit..

Programs under the Public Health Service Act (and 1 presume other federal
programs as well) are aimed at communities not individuals. The aid flowsto a
community and not to any particular individual in the community. None of the programs
creates any individual right or expectation of assistance in the sense of either Suter v Artist
M. or Yirginia Hospital Association v Wilder . In the absence of the ability of any
individual to claim a right to assistance, coupled with a statutory structure that targets
program aid to communities, T would conclude that the prohibitions do not reach these
programs.

In sum, the wording of the statute and the sparse legislative history indicate
that neither sections 401 nor 403 describe programs that are appropriated to communities
rather than individuals. I can find nothing in the law that would prevent the Attorney
General from drawing such a distinction under her administrative discretion. A side-by-
side comparison of the eligibility requirements of laws aimed at communities of
populations (e g., health professions shortages, medical underservice, primary care
underservice) would help the Justice Department distinguish between the two types of
programs.
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September 22, 1996

TO:

FROM:

CC:

Elena Kagan, Counsel's office
Keith Fontenot, OMB '
Richard Green, OMB

Emily Bromberg

Diana Fortun@ F

Jeremy Ben-Ami
Steve Warnath
Lyn Hogan

Attached are several items I have received on welfare reform
implementation that may be of interest to you.

1.

Memo from La Raza arguing that it will be especially difficult
to ensure that the 40 quarters calculation is done well for
farmworkers who are legal immigrants. According to La Raza,
most farmworkers are legal immigrants who have been here for
many years, and food stamps is the benefit these workers are
most likely to use.

A short summary of the 40 quarters issue from SSA.
A memo from Sara Rosenbaum of GW on how to define "means
tested benefit." She suggests programs where money goes

directly to an individual.

A note from SSA on whether members of the Hmong tribe who
fought in Vietnam can be considered veterans.

Material on domestic violence that came via Carrie Wofford of
the Women's office.



AUG—3U~98 FRI 13136 P. (2 Hm
T'me

T
ROUTING AND TRANSMITTAL SLIP L Date: 8/30/96

- ————

TO: Judy Chesser
Diane Garro

Action P XXXX FYI
Approval : :  Investigate
As Requested : : Justify
Circulate : : Note and Return
Comment : : Per Conversation
: For Coordination : :  Prepare Reply
: File : ; See Me
: For Clearance : :  Signature

For Correction  : . :

'REMARKS :

The attached note addresses the issue of whether Hmong
tribesman who fought in Vietnam who are now in the United
States can be considered veterans for SSI eligibility
purposes under welfare reform.

Apparently there are a large number of Hmong in Wisconsin
(30,000) and California (50,000) who were admitted as
refugees longer than 5 years ago. Thus, those who are now
eligible for SSI who have not earned or been credited with
40 quarters will become ineligible.

This may be an issue for the Domestic Policy Council.

FROM: : Room Bldg

1 : 3227 WHR
David Mattson

Phone Number
52615
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NOTE FOR THE RECORD

SUBJECT: Are Individuals of the Hmong Tribe Who Fought for the United States in
During the Vietnam War Considered Military Veterans?

Chicago Regional Office staff asked the subject question to OPBP in connection with
the provision in P.L. 104-193 that exempts aliens who are veterans with honorable
discharges from the general prohibition on aliens being eligible for SSI benefits.

Based on contacts and sources (identified below), it is safe to conclude that members
of the Hmong tribe who contracted ith the U.S. government during the Victnam War
are not as a group considered veterans. However, individual tribe members who were
inducted into the U.S. armed forces may be veterans.

Civilian personnel who fought for or provided military-related services to the U.S.
arined forces may be granted veterans status in two ways. First, legislation can be
enacted that gives the specific group or individual status. For example, Filipino
guerrillas who fought for the United States during World War II are considered
veterans under P.L, 85-857. Second, under P.I.. 95-202 and DOD Directive 1020, a
group 1nay petition the Departrnent of Defense’s ClVlll’lD/Ml]l[ary Service Review
Board Tor recognition of their service. Based on the Board’s review and
recommendation, and the Secretary of the Air Force’s approval, such groups may be
granted veterans status.

According to various staff of the Departroent of Defense and the Veterans
Administration and a scarch of Internet data bases of enacted legislation and the
U.S. Codc, Hmong guerrillas have not been granted veteraus status by specific
legislation nor have they sought such status through the DOD review board.

On a related issue, the House-passed immigration bill, H.R. 2202, includes a
provision--supported by the Administration--that would waivc the English language
portion of the citizenship test and the U.S. residency requirement to speed up the
naturalization of Hmong gucrrillas living in the United States. Senatc-passed

H.R. 2202 docs not include a similar provision, and we do not know at this point
whether the conference agrcement will include it.

—

e

Tom Parrott
August 30, 1996
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WORK PRODUCTS DUE FROM AGENCIES TO IMPLEMENTATION SUBGROUP

Listings of all ‘gude c, instructions, regs, notices to be sent out, with timelines: due by
Thursday if possible; definitely by Labor Day

s T 051y o el 55
Any hearings oy ¥eports td Congress mandatéd by the law or that you kno

Any information on meetings with states or local governments must be directed to Emily
Bromberg, Intergovernmental Affairs

Timeline should be 12 months, with extra focus and detail on the next 3 months; where
dates are not known, give ranges

Listing of all guidance or instructions to be sent to states: by Thursday

Listing of regulations, both definite and possible: by Labor Day

List upcoming hearings and reports (e.g., Ways and Means hearing, Secretarial report to
Congress within 90 days; child welfare study): by end of week if possible

Waivers: rules that will govern approved waivers; number of pending waivers and their
disposition: by Labor Day

Child support enforcement: flag key issues by Labor Day

HCFA reports on delinking eligibility; loss of Medicaid for SSI children losing benefits;
effect on waivers: by Labor Day

List of all regulations, with timing (by Thursday)

List of guidance, instructions, implementing memos to be sent to states (one 3 days after
enactment, one a month later, etc.) (by Thursday)

Information to Intergovernmental on 2 meetings next week: APWA and 50 states and 25

largest counties: ASAP

/)
List of regulations, with timeline: by Thursday Lrelor na n ' :
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List of notices, with timeline: by Thursday
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DOJ/INS:

0 General timeline of activities (e.g., definition of lawfully present, promulgate affidavit of
sponsorship, Sept. hearings on naturalization process, 18 months for verification, potential
regs): by Thursday

0 Non-means—tested programs: immediate, with memo to follow
o Regulation on disability and citizenship test requirements: immediate
0 Report on how to put naturalization information into notices sent to legal immigrants by

USDA, SSA, others: Labor Day
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SUBGROUP ON IMPLEMENTAATON
WELFARE REFORM WORKING GROUP

AGENDA
August 19, 1996

Introductions; Purpose of Meeting - Jeremy Ben-Amt
Reports from Agcncies_

o Tasks, timeline, issues to flag:
Identify missing tasks, issues

HHS
USDA
SSA
DOJ
Treasury

©c o000 o

o Discussion of interagency process

Discussion of our role in Emily Bromberg
NGA/NCSL/APWA September meeting

Next Steps Fl’\ 6( X’
[:%‘4\ Lo Dm«}
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WORK PRODUCTS DUE FROM AGENCIES TO IMPLEMENTATION SUBGROUP

In general: Gerna Ekb%(&f;/ /®

o Listings of all guidance, instructions, regs, notices to ‘be é;
sent out, with timelines: due by Thursday if possible; /
definitely by Labor Day ;: i g

o] Any hearings or reports to Congress scheduled

o] meetings w/states

o Timeline should be 12 months, with extra focus on the next 3
months

HHS:

o Listing of all guidance or instructions to be sent to states,

including timing: end of this week

(o) Listing of regulations, both definite and possible, including
timing: by Labor Day

o) Upcoming hearings and Secretarial reports to Congress

o Waivers:

USDA:

o List of all regulations, with timing

o List of guidance, instructions, implementing memos to be sent
to states (one 3 days after enactment, one a month later,
etc.)

o Information to Intergovernmental on 2 meetings next week: APWA

and 50 states and 25 largest counties

SSA:

o List of regulations, with timeline
o List of notices, with timeline

o Any other guidance, instructions

— 0 day ~chniead  eorvie ot o
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SUBGROUP ON IMPLEMENTATION
WELFARE REFORM WORKING GROUP

AGENDA
August 23, 1996
Review of Schedule of External Contacts
Review of Issues List
Review of Work Products due to Implementation Subgroup

Note: please fax items to Jeremy Ben-Ami
and Diana Fortuna at 456-7028 or 7431

Discussion of NGA/NCSL/APWA September meeting

Next Meeting
How to reach us next week



August 23, 1996
SCHEDULE OF EXTERNAI. CONTACTS/HEARINGS:
This schedule is to include all letters, guidance, notices, hearings, reports, etc.

Note: List must include all items contemplated before the second week of September.

HHS:

0 Guidance on state plans: next week or week of Labor Day?

0 Letter from ACF to state commissioners: may be next week

0 Letter from ACF on child care: may be next week

0 Letter from Secretary to Governors: may be next week

0 Early read on regulations for states: week of Labor Day

0 Ways and Means hearing mid-September

USDA:

o Waiver to delay recertification: today?

o Implementing memo: carly next week

o When is next communication to states?

SSA:

0 Timing of notices, etc. to states: week of Labor Day?

o Letter from Commissioner to Governor: sometime after Labor Day
DOJ/INS:

o AG order on exempt programs: today?

0 Naturalization directive?

0 Regulation exempting certain disabled applicants from testing: next week
0 Interim verification/how to enroll in SAVE: week of Labor Day
0 Info on naturalization for other agencies' packets: when?

0 Hearing on naturalization: when?



August 23, 1996
ISSUES LIST:

Note: This is currently focused on immediate issues. We will need to add issues to create a
more comprehensive list over time.

HHS:

0 Content of guidance on state plans

0 Regulations

0 Child care block grant deadlines

0 Clarification to states on how timing of state plan filing affects block grant
0 Existing waivers (includes USDA & HCFA)
0 New waivers

o Performance bonus fund implementation
USDA:

o 18-50 year—olds: States' ability to track work
0 State waiver options: are there issues here?

0 Implementation of waiver to delay recertification
SSA:

0 Appeal rights for children on SSI

0 40 quarters calculation

0 Timing of notices to legal immigrants

0 Regulation for children's SSI changes

DOJ:

o Interim verification

o Final version on AG order

o State reporting requirements 4x/year

0 Easing naturalization

Treasury:

0 How to do contingency fund

Government-wide:
o Definition of means—tested program



August 23, 1996

WORK PRODUCTS DUE FROM AGENCIES TO IMPLEMENTATION SUBGROUP

HHS:

0 TANF and child care guidance; is there other guidance coming? Due 8/23

0 Listing of regulations, both definite and possible: by Labor Day —— DONE?

0 List upcoming hearings and reports (e.g., Ways and Means hearing, Secretarial report to
Congress within 90 days; child welfare study): by end of week if possible —— DONE
EXCEPT HEARINGS

0 Waivers: rules that will govern approved waivers; number of pending waivers and their
disposition: due Labor Day

o Child support enforcement: flag key issues by Labor Day, along with schedule of
regs/guidance

0 HCFA reports on delinking eligibility; loss of Medicaid for SSI children losing benefits;
effect on waivers: by Labor Day

USDA:

0 List of all regulations, with timing —— DONE EXCEPT FOR TIMING

o List of guidance, instructions, implementing memos to be sent to states (one 3 days after
enactment, one a month later, etc.): due today

SSA:

o List of regulations and notices, with timeline: due today

0 Any other guidance, instructions: due today

DOJL:

0 General timeline of activities (e.g., definition of lawfully present, promulgate affidavit of
sponsorship, Sept. hearings on naturalization process, 18 months for verification, potential
regs): due today

0 Non-means—tested programs: ALMOST DONE?

0 Regulation on disability and citizenship test requirements: READY FOR FEDERAL
REGISTER?

0 Report on how to put naturalization information into notices sent to legal immigrants by
USDA, SSA, others: due Labor Day

Treasury.

0 General timeline, list of tasks, regs, notices, etc.: due ASAP



II.

III.

SUBGROUP ON IMPLEMENTATION
WELFARE REFORM WORKING GROUP

AGENDA
September 3, 1996
Review of Schedule of External Contacts
Review of Issues List
Rexl/iew of Work Products due to Implementation Subgroup
Discussion of NGA/NCSL/APWA September meeting

Next Meeting



September 3, 1996
SCHEDULE OF EXTERNAL CONTACTS/HEARINGS:

This schedule is to include all letters, guidance, notices, hearings, reports, major notices to field
offices, etc.

Note: List must include all items contemplated before the end of September.

HHS:

o Letter from ACF to state commissioners: went out?

o Letter from ACF on child care: went out?

o Letter from Secretary to Governors: went out?

0 Letter to State Medicaid Directors: went out?

0 Briefing of unions? this week

o Guidance on state plans: by NGA meeting 9/9

0 State child care meeting Sept. 9-10

0 Early read on regulations for states: after NGA meeting
0 Congressional Black Caucus meeting: 9/11-15

0 Ways and Means hearing mid-September

0 Child support enforcement annual training institute: week of 9/16
0 Medicaid TAG meetings: on-going

USDA:

0 Implementing memo: went out?

0 Conference with states Sept. 4-5

0 Guidance to states on 18-50 year olds: what date?
SSA:

0 When is notice to states?

0 Letter from Commissioner to states

DOJ/INS:

o Definition of lawfully present: done?

0 Interim verification/how to enroll in SAVE: done?

0 Info on naturalization for other agencies' packets: when?
o Hearings on naturalization: give us all hearing dates



September 3, 1996
ISSUES LIST:
Note: This is currently focused on immediate issues. We will need to add issues to create a
more comprehensive list over time.

HHS:

0 Content of guidance on state plans; 45-day public comment period
0 Waivers (includes USDA & HCFA)

o What to tell states that come in early

0 Regulations

0 Tracking system for time limits

0 Child care block grant deadlines

0 Performance bonus fund implementation
USDA:

o 18-50 year—olds: States' ability to track work
0 Implementation of waiver to delay recertification
0 California request on food stamp recertification
SSA:

0 Appeal rights for children on SSI

o Regulation for children's SSI changes

o 40 quarters calculation

o Timing of notices to legal immigrants

DOJ:

0 California Prop 187 directive

o Interim verification

0 Final version on AG order

0 State reporting requirements 4x/year

0 Easing naturalization

0 Treaty issue

Treasury:

0 How to do contingency fund

Government-wide:

o Definition of means—tested program
\ Gramm amendment

0 Discrimination complaints



September 3, 1996

WORK PRODUCTS DUE FROM AGENCIES TO IMPLEMENTATION SUBGROUP

HHS:

0

TANF and child care guidance

0 Listing of regulations, both definite and possible

o Child support enforcement: flag key issues by Labor Day, along with schedule of
regs/guidance

0 HCFA reports on delinking eligibility; loss of Medicaid for SSI children losing benefits;
effect on waivers: by Labor Day

USDA:

0 Need timing of potential regulations

SSA:

0 List of regulations and notices, with timeline

DOI:

o General timeline of activities (e.g., definition of lawfully present, promulgate affidavit of
sponsorship, Sept. hearings on naturalization process, 18 months for verification, potential
regs)

o Non-means-tested programs: ALMOST DONE?

Treasury:

0 General timeline, list of tasks, regs, notices, etc.



ISSUES LIST (9/24/96)

Hot issues

(For each of these issues a process is in place to move forward to necessary decisions)
o HHS: state plan guidance; waivers; domestic violence exemptions

-~

o Definition of means—tested programs

o USDA: California request on food stamp recertification

0

'SSA: Definition of disability for children's SSI

Issues requiring further work
(For these issues, we want to review status and process for addressing)

(]
o
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USDA: 18-50 year—olds: is waiver guidance ready? def. of "able—bodied" —
USDA: Chiles letter on QC waiver

HHS/ACF: Progress w/NGA on regulatory/guidance process

HHS/ACF: Positions on NGA list of "technical amendments"

HHS/ACF: Flow of funds during 45 day comment period

HHS/HCFA: Medicaid delinking w/AFDC, SSI for children/immigrants; waivers;
$500m enhanced match funding; deadline is SMDA meeting 10/7

HHS: Mechanics of 1/1/97 state option on Medicaid, TANF, SSBG for legal immigrants
HCFA/SSA: Timing of legal immigrant cutoffs from SSI vs. Medicaid (nursing homes)

SSA: 40 quarters calculation —— meeting needed
SSA: Maintenance of effort for SSI state supplementation
SSA: How states w/state supps should report illegal aliens

INS: Interim verification -— meet by end of week
INS: Reg on testing requirements and disability
Other definitions (federal public benefit, affidavit of support, lawfully present)

Issues for future focus

0

QOO0 00 OO0 OO0 C OO0

HHS: Systems to track time limits and implement child support provisions
HHS: Performance bonus fund implementation

INS: Keeping pace with naturalization demand

INS: California executive order

DOIJ: Final version of AG order

INS: State reporting requirements 4x/year on immigrants
DOIJ: Treaty issue

VA involvement in legal immigrant changes

DOJ: reports on statutory rape, teen pregnancy

HHS: how to encourage states to use wage subsidies
Monitoring and evaluation

HHS: 15% cap on admin costs/MIS issue

INS: NYC lawsuit

How to re-do cost neutrality for existing waivers
Technical corrections by 11/22

USDA: Regional offices to do weekly report on state activities



|| ISSUE PRODUCT WHO NEXT STEP
1. Food Stamp Produce option that states can | Elena Kagan leading effort to | Options developed; under
Recertification use to provide flexibility in sort through options consideration; decision

meeting statutory mandate

needed

2. Disability Regulation

Final rule ASAP

INS working with OIRA

Interim rule out for 30 day
comment; OIRA trying to
schedule interagency meeting
week of 9/23

3. "Means Tested"

Government—-wide definition
of means tested must be
developed ASAP - format
and dissemination unclear

Elena Kagan and OMB
working group

Coordinating Group will
reconvene week of 9/23

programs

4. SSA Process Agree to timing and process SSA lead DPC convening meeting with
for notice and recertification; SSA week of 9/23 to review
operational questions on 40
quarters

5. "Lawfully Present" DOJ regulation defining DOJ Interim reg is out for 60 day
"Lawfully Present"” public comment — ends

11/6/96
6. AG memo excepting Memo from AG DOJ/OPD

Initial memo out for
comment.

7. Verification

(1) Options for interim
verification; (2) Longer term:
DOJ system

Steve Warnath/Elena/DOJ

Various memos being
written; Steve to call
interagency meeting by late
week of 9/23 with DOJ,
SSA, USDA, VA, HHS




8. Affidavit of Sponsorship

Develop new affidavit and
address process issues

INS

New affidavit within 90
days; effective 60-90 days
after

9. Veterans

—

Need to ensure process for
determining veteran status of
various groups (Hmong,
Filipinos) and process for
determination generally

Steve Warnath/Elena

Meet with VA, DOD, DOJ,
INS week of 9/30

10. Applicability to NSC Steve to check with NSC on

Cuban/Haitian entrants timing/status

11. Treaty issues INS and OPD INS and OPD looking at
issues; will report on
status/timing

12. Reporting of Illegal INS INS putting issue memo

Immigrants together; options. Will
report on status/timing

13. Citizenship Materials INS to produce materials INS INS to report on

agencies can use to inform
regarding naturalization

status/timing of materials

Determine whether any
flexibility in definition

Steve Warnath

Steve will explore what
flexibility there might be

|| 14. "Federal public benefit"

15. "State or Local Public
Benefit"”

Determine whether guidelines
needed

DOJ

DOIJ to report to Steve
Warnath

16. Housing and Community
Development Programs

Determine what programs
covered by this exception

Steve Warnath/HUD

Steve to consult with HUD




|| 17. U.S. Nationals

Determine how law applies to | DOJ
nationals

DOJ to review and get bac

to Steve

]

Longer Term

Redress for Improper Denial
Medicaid
Civil Rights Enforcement

Long-term Legislative Fixes

—
—



September 1996
WELFARE REFORM IMPLEMENTATION

National Council
for Urban
Economic
Development,
Annual Conf.,
Sept. 29-Oct. 2
(Cleveland, OH)

United Council on
Welfare Fraud,
Annual Training
Conf., Bill Ludwig,
USDA remarks
(Denver, CO)

(Tentative) FCS
Mid-Atlantic Region
Meeting to Review
Welfare Reform,
(Philadelphia, PA)

UPCOMING EVENTS:

SUNDAY MONDAY TUESDAY WEDNESDAY THURSDAY _l FRIDAY SATURDAY _l'
1 2 3 4 K| 6 K|
National Food Stamp
Conference (FSP)
for Food Stamp
managers, MJB
remarks, Sept. 4-5
(Alexandria, VA)
Southwest Regional
Child Support Assoc.
Annual State Child
Support Conf., David
Ross, OCSE - Keynote
speaker, Sept. 4-6
(Oklahoma City, OK)
8 9 10 11 12 13 1
National Assoc. of |State Child Care International APWA Regional APWA Assoc. of
Human Svcs. State | Administrators’ Children's Conf. Welfare Reform Information Systems
Quality Control Conf. Sept. 9-10 - FLOTUS remarks Seminar, Management,
Directors Annual | George Washington Los Angeles, CA Sept. 12-13 Sept. 14-18
Meetigg, Sept. 8-11 | University (Newark, NJ) (Portland, OR)
(Sacramento, CA) ~1NGA, APWA, NCSL
Welfare Reform
Implementation
Meeting, Sept 9-10
(Washington, DC);
MJB, Sally
Richardson, HCFA
remarks
15 16 17 18 19 20 21
National Child APWA Regional House Ways and APWA Conference, |Catholic Charities, |George Washington
Support Welfare Reform Means Subc. on Bill Ludwig, USDA | USA Annual Meeting | Health Forum
Enforcement Conf.,|Seminar, Sept. 16-17 | Human Resources Administrator for Sept. 19-20 Joblessness, the
Sept. 15-17 MJB (Minneapolis, MN) | (Shaw) hearing - Food & Consumer (Cleveland, OH) Urban Underclass,
and David Ross, welfare reform Service remarks . and Welfare Reform,
OCSE remarks implementation, APWA Regional (9a.m.-12 p.m.)
(2 p.m. B318 Welfare Reform Hart Senate Bldg. 902
National Eligibility Rayburn) Olivia (Sl?l:sut:a:-l ese'!I)‘tN 1)9-20
Workers Meeting Golden will testify '
for FCS staff and
state agencies, FCS Northeastern ﬁiﬁ VSV:g: :!:ld
Sept. 15-18 Region State Mtg. to Human Resources
(Anchorage, AL) Review Legislation, (Shaw) Hearing on
Address State CSE and welfare
Implementation .
Concerns, refonn. .Dawd Ross
Sept. 17-19 will testify. (2 p.m.
(BOS[On, MA) B318 Raybum)
22 23 24 25 26 27 28
APWA Regional APWA Regional Network National
State Meeting, State Meeting, Cntr. '96 Welfare to
Sept. 24-35 - Sept. 26-27 Work Conf., Sept. 28-
(Portland, OR) (Los Angeles, CA) Oct. 1 (Portland, OR)
29 30

Oct. 3-4 - FCS Midwest Region Welfare Reform Meeting, Chicago, IL
Oct. 6 - Exec. Comm. of the Nat. Assoc. of State Medicaid Directors, HHS/HCFA, and various
intergovernmental groups meet to discuss implementation of Welfare Reform and Kennedy Kassebaum Bill
Oct. 7-9 - National Assoc. of State Medicaid Directors Annual Conference
Oct. 9 -- The Smith Center for Private Enterprise Studies, California State Univ., Hayward, features
Eloise Anderson, California Director of Social Services, speaking on Effective Welfare Reform, 2:45pm.
Oct 23 -- Women Work, The National Network for Women Employment Coalition on Women and Job
Training Meeting (Washington, DC)
TBA - FCS South Western Region will meet with states on a state-by-state basis
TBA - FCS Western and Mountain Plains Regional Welfare Reform Meeting
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*** September 17, 1996

MEMORANDUM

To:  Diane Fortuna
From: Evelyn Ganzglass and Susan Golonka
Re: Our Top Five Issues on Welfare Reform

1. Clarify which issues will be addressed through regulations and which not. Reach agreement on a
timetable and process for consultation with the states regarding the development of federal
regulations and the timely resoh:nion of non regulatory issues such as the following:

o State concerns about being penalized for actions taken prior to the promulgation of
regulations or other federal guidance;

e  What the Sécretary's interpretation will be regarding what “inconsistent with the act”
means for purposes of states’ ability to continue certain provisions of existing waivers;

¢ What will be included in the definition of administrative costs for purposes of federal
audits and penalties.

2. Establish a process for developing outcome-based measures for use in awé.rding bonuses from the
performance fund.

3. Clarify issues related to the state plan submittal process including the time frames for certification
of completeness; when do the TANF funding and requirements for time limits and penalties begin

| in states that are found not to have.submitted a complete plan?

4. Establish an interagency working group on information systems for TANF, the child care block
grant, the new food stamp work requirement and the child support enforéement program to
coordinate efforts, develop a system that will allow tost sharing among programs, and provide

technical assistance to states to ensure that one system may meet multiple purposes
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Try to reach agreement on areas which require technical amendments. Our current list includes
the following: |

Permit trans.fer of Targeted Assistance for Needy Families (TANF) block grant funds directly into
the Social Services Block Grant.

Allow states the option to count as a single-parent family for purposes of the work requirement
those two-parent families in which one spouse is incapacitated.

Modify the reconciliation and MOE provisions of the contingency fund so needy states will be
able to access the fund.

Reconcile the effective dates for eliminating the federal contribution to the $50 child support
pass-through and repealing the actual pass-through.

Clanfy that state spending on immigrant families who become ineligible for TANF will count as
qualified spending for purpose of meeting the TANF maintenance-of-effort,

Permit adjustmenfs in the mair_ntcnance of effort requirements for state SSI supplements when
caseloads decline.

Reconcile the “look back” dates to state AFDC programs for child welfare and Medicaid

eligibility.

We look forward to discussing these issues with you at our next meeting.
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MICHAEL E. BOX
HOUSE MAJORITY CHAIRMAN

ALABAMA
PRESIDENT, NCS1

RUSSELL T. LARSON
DECUTY CONTROLLER GENERAL

DEIVAVARE

NATIONAL CONFERENCE OF STATE LEGISLATURES AR

WILLIAM POUND

. Five Priorities from Welfare Briefing
EXECUTIVE DIRECTOR

1. Getting Started Issues _

A. State Plan vs. State Law
B. “Completeness” of State Plan

II. Conflict Resolution Process

A. Waivers
B. Work Requirements
C. Other Penalties

III. Legal Immigrants

A. Clarifications

B. Documenting Cost-Shifis

C. Documenting Litigation

D. Possible Regulatory Grace Periods
E. Proposals for Legislative Change

IV. Consultation on Technical Corrections

A. Legislation
B. Regulation

V. Technical Assistance

Child Support
Immigration

SSI
Targeting Unique Policymaking Responsibilities of State Legislators and Staff

oowp

Denver Otfice: 1560 BROADWAY SUTTE 70 DENVER, COLORADO 8022 303-830-2200 FAX: 303-863-8003



APWA

AMERICAN PUBLIC WELFARE ASSOCIATION

Gerald H. Miller, President

A. Sidney Johnson 11, Executive Director

September 18, 1996
To:  Sid Johnson
Fr:  Elaine M. Ryan

Re: "Top Five Implementation Issues Facing States

1. Medicaid

--Cost neutrality liabilities discontinuing Section 1115 welfare waivers
--Transitional waivers and cost neutality liabilities

--HCFA, ACF, INS and SSA joint working group

--SSI for Children

2. State Plan _
--TANF funding based on submission or deemed complete
--45 comment period

3. Claims and Disallowances
--program close out
- -—reduction in TANF block grant allocations

4. Immigration
--definition of means tested benefit
--rules applied to current non-citizens
--application to child care and child welfare services

5. Penalties
--application
--inconsistencies
--data reporting
--work rates - two parents and all families

810 First Street, NE, Suite 500, Washington, DC 20002-4267 (202) 682-0100 FAX: (202) 289-6555



DPC followup from 9/12 implementation subgroup meeting:

x1.

x2.
x3.

Hold a meeting Monday with HHS on TANF regulations, in advance of next
NGA/NCSIL/APWA Wednesday meeting (include OIRA) -- we must react to their
proposal
- invite: ACF, Monahan

Us, Elena, Fontenot, OIRA, Emily
Meet internally on verification and definition of various terms on immigration changes
Advise CR, etc., on how we are implementing 18-50 food stamp work requirement?
How to advance Ken issue on sending out naturalization info to SSA's legal immigrants

Followup by others:

5

x6.
x7.
x8.

More from OIRA/Oliven on deadline for 6 month government-wide listing of regs
Food stamps to share next time draft on waiver from 18-50 work requirements
Monahan to get back to Diana shortly about HCFA meeting and paper for next week
HHS to do briefing on systems for tracking time limits and child support enforcement in
a few weeks

SSA to give us paper on 40 quarters next week (Elena needs to weigh in here)

OIRA to set up meeting on disability naturalization reg with DOJ, INS, OMB, us
Steve on Hmong?

Steve on Cuban/Haitian (keep Emily involved)

Other items for DPC follow-up:

1

x2.
x3.

4

xS.

6.
7.
8.

x9.

Create new timeline (w/OMB) and distribute to group

Get event dates to Melissa: by Monday

HHS testimony: clear by Friday

Get clearance on documents submitted by SSA: should do by Friday

Update CR; prep for Thurs. meeting: CR wants agenda by Monday

Push on HHS decision memo: due Monday

California food stamps: keep up w/Elena

Wisconsin waiver: Monahan has proposal for BR

Do agenda for Wednesday NGA/etc. meeting by COB Tuesday (CR asked for 5 top issues
list)



ISSUE

meeting statutory mandate

PRODUCT WHO NEXT STEP
Immediate
1. Food Stamp Produce option that states can | Elena Kagan leading effort to | Options developed; under
Recertification use to provide flexibility in sort through options consideration; decision

needed

| 2. Disability Regulation

Final rule ASAP

INS working with OIRA

Interim rule out for 30 day
comment; OIRA trying to
schedule interagency meeting
week of 9/23

3. "Means Tested"

Government-wide definition

Elena Kagan and OMB

Coordinating Group will

programs

of means tested must be working group reconvene week of 9/23
developed ASAP - format
and dissemination unclear

4. SSA Process Agree to timing and process | SSA lead DPC convening meeting with
for notice and recertification; SSA week of 9/23 to review
operational questions on 40
quarters

5. "Lawfully Present" DOJ regulation defining DOJ Interim reg is out for 60 day
"Lawfully Present"” public comment ~ ends

11/6/96
6. AG memo excepting Memo from AG DOJ/OPD Initial memo out for

comment.

7. Verification

(1) Options for interim
verification; (2) Longer term:
DOJ system

Steve Wamnath/Elena/DOJ

-

Various memos.being..____
written;-Steve to call N
interagency meeting by late
week of 9/23 with DOJ,

SSA, USDA, VA, HHS

——
K__——/ _’—-———"_—v—--——‘ - -



8. Affidavit of Sponsorship

Develop new affidavit and
address process issues

INS

New affidavit within 90
days; effective 60-90 days
after

Medium Term

9. Veterans

Need to ensure process for
determining veteran status of
various groups (Hmong,
Filipinos) and process for
determination generally

Steve Warnath/Elena

Meet with VA, DOD, DOJ,
INS week of 9/30

10. Applicability to NSC Steve to check with NSC on

Cuban/Haitian entrants timing/status

11. Treaty issues INS and OPD INS and OPD looking at
issues; will report on
status/timing

12. Reporting of Illegal INS INS putting issue memo

Immigrants together; options. Will
report on status/timing

13. Citizenship Materials INS to produce materials INS INS to report on

agencies can use to inform
regarding naturalization

status/timing of materials

14. "Federal public benefit"

Determine whether any
flexibility in definition

Steve Warnath

Steve will explore what
flexibility there might be

15. "State or Local Public Determine whether guidelines | DOJ DOJ to report to Steve
Benefit" needed Warnath
16. Housing and Community | Determine what programs Steve Warnath/HUD Steve to consult with HUD

Development Programs

covered by this exception




17. U.S. Nationals

Determine how law applies to
nationals

DOJ

DOIJ to review and get back
to Steve

Longer Term

Redress for Improper Denial
Medicaid

Civil Rights Enforcement

Long—-term ch}slativc Fixes
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ISSUES LIST (9/24/96)

Hot issues

(For each of these issues a process is in place to move forward to necessary decisions)
o HHS: state plan guidance; waivers; domestic violence exemptions
o USDA: California request on food stamp recertification
0o SSA: Definition of disability for children's SSI

Issues requiring further work Wi

(For these issues, we want to review status and process for addressing)
o USDA: 18-50 year-olds: is waiver guidance ready? def. of "able-bodied"
o USDA: Chiles letter on QC waiver

HHS/ACF: Progress w/NGA on regulatory/guidance process

HHS/ACEF: Positions on NGA list of "technical amendments"

HHS/ACF: Flow of funds during 45 day comment period

HHS/HCFA: Medicaid delinking w/AFDC, SSI for children/immigrants; waivers;
$500m enhanced match funding; deadline is SMDA meeting 10/7

HHS: Mechanics of 1/1/97 state option on Medicaid, TANF, SSBG for legal immigrants
HCFA/SSA: Timing of legal immigrant cutoffs from SSI vs. Medicaid (nursing homes)

© C OO

©c ©

o SSA: Maintenance of effort for SSI state supplementation
0 SSA: How states w/state supps should report illegal aliens

Issues for future focus
HHS: Systems to track time limits and implement child support provisions
HHS: Performance bonus fund implementation
VA involvement in legal immigrant changes
DOIJ: reports on statutory rape, teen pregnancy
HHS: how to encourage states to use wage subsidies
Monitoring and evaluation
HHS: 15% cap on admin costs/MIS issue
How to re-do cost neutrality for existing waivers
Technical corrections by 11/22 —
‘ﬁﬁ:{jﬁ}»f 4?2 acacon Peq
USDA: Regional offices to do weekly report on state activities A~



meeting statutory mandate

ISSUE PRODUCT WHO NEXT STEP
Immediate
1. Food Stamp Produce option that states can | Elena Kagan leading effort to | Options developed; under
Recertification use to provide flexibility in sort through options consideration; decision

needed ||

- 2. Disability Regulation

Final rule ASAP

INS working with OIRA

Interim rule out for 30 day
comment; OIRA trying to
schedule interagency meeting
week of 9/23

3. "Means Tested"

Government-wide definition
of means tested must be
developed ASAP - format
and dissemination unclear

Elena Kagan and OMB
working group

Coordinating Group will
reconvene week of 9/23

programs

4. SSA Process Agree to timing and process SSA lead DPC convening meeting with
for notice and recertification; SSA week of 9/23 to review
operational questions on 40
quarters

5. "Lawfully Present” DOJ regulation defining DOJ Interim reg is out for 60 day
"Lawfully Present" public comment - ends

11/6/96
6. AG memo excepting Memo from AG DOJ/OPD Initial memo out for

comment.

7. Verification

(1) Options for interim
verification; (2) Longer term:
DOIJ system

Steve Warnath/Elena/DOJ

Various memos being
written; Steve to call
interagency meeting by late ]I

week of 9/23 with DOJ,
SSA, USDA, VA, HHS

W Fim I,Ullb{ @5



8. Affidavit of Sponsorship

Develop new affidavit and
address process issues

INS

New affidavit within 90
days; effective 60-90 days
after '

Medium Term

9. Veterans

Need to ensure process for
determining veteran status of
various groups (Hmong,
Filipinos) and process for
determination generally

Steve Warnath/Elena

Meet with VA, DOD, DOJ,
INS week of 9/30

10. Applicability to NSC Steve to check with NSC on

Cuban/Haitian entrants timing/status

11. Treaty issues INS and OPD INS and OPD looking at
issues; will report on
status/timing

12. Reporting of Illegal INS INS putting issue memo

Immigrants together; options. Will
report on status/timing

13. Citizenship Materials INS to produce materials INS INS to report on |

agencies can use to inform
regarding naturalization

status/timing of materials

14. "Federal public benefit"

Determine whether any
flexibility in definition

Steve Warnath .

Steve will explore what
flexibility there might be

15. "State or Local Public
Benefit" '

Determine whether guidelines
needed

DOJ

DOIJ to report to Steve
Warnath

16. Housing and Community
Development Programs

Determine what programs
covered by this exception

Steve Warnath/HUD

Steve to consult with HUD




17. U.S. Nationals Determine how law applies to | DOJ ' DOIJ to review and get back
nationals to Steve

Longer Term

Redress for Improper Denial

Medicaid
Civil Rights Enforcement

Long-term Legislative Fixes



September 1996
WELFARE REFORM IMPLEMENTATION

Sept. 29-Oct. 2
(Cleveland, OH)

(Denver, CO)

(Tentative) FCS
Mid-Atlantic Region
Meeting to Review
Welfare Reform,
(Philadelphia, PA)

SUNDAY MONDAY TUESDAY WEDNESDAY THURSDAY FRIDAY SATURDAY
1 2 3 4 5 6 7
National Food Stamp
Conference (FSP)
for Food Stamp -
managers, MJB
remarks, Sept. 4-5
(Alexandria, VA)
Southwest Regional
Child Support Assoc.
Annual State Child
Support Conf., David
Ross, OCSE - Keynote|
speaker, Sept. 4-6
(Oklahoma City, OK)
8 9 10 11 12 13 14
National Assoc. of |State Child Care International APWA Regional APWA Assoc. of
Human Svcs. State | Administrators' Children's Conf. Welfare Reform Information Systems
Quality Control Conf. Sept. 9-10 - FLOTUS remarks Seminar, Management,
Directors Annual | George Washington Los Angeles, CA Sept. 12-13 Sept. 14-18
| Meetigg, Sept. 8-11 | University (Newark, NJ) (Portland, OR)
'(Sacramento, CA)
NGA, APWA, NCSL]
Welfare Reform
Implementation
Meeting, Sept 9-10
(Washington, DC);
MJB, Sally
Richardson, HCFA
remarks
15 16 17 18 19 20 21
National Child APWA Regional House Ways and APWA Conference, |Catholic Charities, |George Washington
Support Welfare Reform Means Subc. on Bill Ludwig, USDA | USA Annual Meeting | Health Forum
Enforcement Conf.,| Seminar, Sept. 16-17 | Human Resources Administrator for Sept. 19-20 Joblessness, the
Sept. 15-17 MJB (Minneapolis, MN) | (Shaw) hearing - Food & Consumer (Cleveland, OH) Urban Underclass,
and David Ross, welfare reform Service remarks . and Welfare Reform,
OCSE remarks implementation, APWA Regional (9a.m.-12 p.m.)
(2 p.m. B318 Welfare Reform Hart Senate Bldg. $02
National Eligibility Rayburn) Olivia (Sls‘;;‘r:“ﬁ'“ escg‘le‘zo
Workers Meeting Golden will testify ’
for FCS staff and
state agencies, FCS Northeastern ]l\{qzm vsv:gcs T::,d
Sept. 15-18 Region State Mtg. to Human Resources
(Anchomge' AL) Review Legislation, (Shaw) Hearing on
Address State CSE and welfare
Implementation reform. David Ross
Concerns, . »
Sepl. 17-19 will le.\'[lf)’. 2 p.m.
(Boston, MA) B318 Raybum)
22 23 24 25 26 27 28
APWA Regional APWA Regional Network National
State Meeting, State Meeting, Cntr. '96 Welfare to
Sept. 24-35 - Sept. 26-27 Work Conf., Sept. 28-
(Portland, OR) (Los Angeles, CA) Oct. 1 (Portland, OR)
29 30
National Council |United Councilon | UPCOMING EVENTS:
for Urban Wellare Fraud, «  Oct. 34 - FCS Midwest Region Welfare Reform Meeting, Chicago, IL
Development finuat 1 raining *  Oct. 6 - Exec. Comm. of the Nat. Assoc. of State Medicaid Directors, HHS/HCFA, and various
* Conf., Bill Ludwig, intergovernmental groups meet to discuss implementation of Welfare Reform and Kennedy Kassebaum Bill
Annual Conf., USDA remarks

Oct. 7-9 - National Assoc. of State Medicaid Directors Annual Conference
Oct. 9 -- The Smith Center for Private Enterprise Studies, California State Univ., Hayward, features
Eloise Anderson, California Director of Social Services, speaking on Effective Welfare Reform, 2:45pm.
Oct 23 -- Women Work, The National Network for Women Employment Coalition on Women and Job
Training Meeting (Washington, DC)
TBA - FCS South Western Region will meet with states on a state-by-state basis
TBA - FCS Western and Mountain Plains Regional Welfare Reform Meeting
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MEMORANDUM

To:  Diane Fortuna
From: Evelyn Ganzglass and Susan Golonka
Re: Our Top Five Issues on Welfare Reform

1. Clarify which issues will be addressed through regulations and which not. Reach agreement on a
timetable and process for consultation with the states regarding the development of federal
regulations and the timely resolﬁtion of non regulatory issues such as the following:

e State concerns about being penalized for actions taken prior to the promulgation of
regulations or other federal guidance;

e  What the Sécretary's interpretation will be regarding what “inconsistent with the act”
means for purposes of states’ ability to continue certain provisions of existing waivers;

¢ What will be included in the definition of administrative costs for purposes of federal
audits and penalties.

2. Establish a process for developing outcome-based measures for use in awﬁrding bonuses from the
performance fund.

3. Clarify issues related to the state plan submittal process including the time frames for certification
of completeness; when do the TANF funding and requirements for time limits and penalties begin
in states that are found not to have.submittcd a complete plan?

4. Establish an interagency working group on information systems for TANF, the child care block
grant, the new food stamp work requirement and the child support enforf:ement program o
coordinate efforts, develop a system that will allow tost sharing among programs, and provide

technical assistance to states to ensure that one systemn may meet multiple purposes -
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Try to reach agreement on areas which require technical amendments. Our current list includes
the following:

Permit trans.fer of Targeted Assistance for Needy Farﬁilics (TANF) block grant funds directly into
the Social Services Block Grant.

Allow states the option to count as a single-parent family for purposes of the work requirement
those two-parent families in which one spouse is incapacitated.

Modify the reconciliation and MOE provisions of the contingency fund so needy states will be
able-to access the_fund.

Reconcile the effective dates for eliminating the federal contribution to the $50 child support
pass-through and repealing the actual pass-through.

Clarify that state spending on immigrant families who become ineligible for TANF will count as
qualified spending for purpose of meeting the TANF maintenance-of-effort.

Permit adjustments in the maintenance of effort requirements for state SSI suppiermnents when

caseloads decline.

Reconcile the “look back™ dates to state AFDC programs for child welfare and Medicaid

eligibility.

We look forward to discussing these issues with you at our next meeting.
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MICHAEL E. BOX
HOUSE MAJORITY CHAIRMAN
ALABAMA
PRESIOENT, NCSL

RUSSELL T. LARSON
DECUTY CONTROLLER GENERAL

NATIONAL CONFERENCE OF STATE LEGISLATURES _ DEIAVARE
STAFF CHAIR, NCSL

. Five Priorities from Welfare Briefing WILLIAM POUND

BECUTIVE DIRECTOR

__T. Getting Started Issues )

A. State Plan vs. State Law
B. “Completeness” of State Plan

II. Conflict Resolution Process

A. Waivers
B. Work Requirements
C. Other Penalties

III. Legal Immigrants

A. Clarifications

B. Documenting Cost-Shifts

C. Documenting Litigation

D. Possible Regulatory Grace Periods
E. Proposals for Legislative Change

IV. Consultation on Technical Corrections

A. Legislation
B. Regulation

V. Technical Assistance

Child Support

Immigration

SSI

Targeting Unique Policymaking Responsibilities of State Legislators and Staff

cowy

Denver Offlce: 1560 BROADWAY SUTTE 70 DENVER, COLORADO s0aR2 303-830-200 FAX: 303-863-8003



APMA

AMERICAN PUBLIC WELFARE ASSOCIATION

Gerald H. Miller, President _
A. Sidney Johnson 11l Executive Director

September 18, 1996
To:  Sid Johnson
Fr:  Elaine M. Ryan

Re: "Top Five Implementation Issues Facing States

1. Medicaid
—-Cost neutrality liabilities discontinuing Section 1115 welfare waivers
--Transitional waivers and cost neutality liabilities
--HCFA, ACF, INS and SSA joint working group
--SSI for Children

2. State Plan _
--TANF funding based on submission or deemed complete

--45 comment period

3. Claims and Disallowances
--program close out
- --reduction in TANF block grant allocations

4. Immigration
—-definition of means tested benefit
--rules applied to current non-citizens
—-application to child care and child welfare services

5. Penalties
--application
--inconsistencies
--data reporting
—-work rates - two parents and all families

Q10 Firer Street NF Snite 500 Washington. DG 20002-4267  (202) 682-0100 FAX: (202) 289-6555



SSI

Food Stamps

TANF/SSBG/
Medicaid

Means Tested
Benefits

State and Local
Benefits

Effective Date

Now - new apps

Now - new apps

State option to

Applies to new

State option to

By 8/23/97 for Current recips start | exercise as of entrants to the impose as of
current recipients . | 4/1/97 done by 1/1/97 country after 1/1/97
8/23/97 8/23/96
Who administers/ | Social Sec Admin | Federal program/ Federal/State Federal programs | Generally
what regulations State-run under programs run to be defined ~ speaking no

govern/what level
federal authority

USDA regs

under HHS regs

run by many
different actors -
often w/ fed regs

federal dollars or
direct control

1) Status SSA has regs on Food Stamps also | No existing regs or | No existing regs or | (3)
Determination: citizenship has a reg that guidelines (2) guidelines (2)
citizen, qualified determination (1) governs this
alien determination (1)
2a) 40 Quarters Pre 1/1/97 -~ SSA needs interim system (4) to provide 40 Not applicable See SSI/Food
Exception - the quarters info. Stamps/TANF
Social Security Post 1/1/97 —— SSA to provide overnight batch turnaround.
information
process This simply answers question of whether SSA records confirm

40 quarters.
2b) 40 Quarters SSA needs USDA needs Guidance/regs? Not applicable Guidance? (3)
Exception ~ SSA | procedures (5) procedures to deal | needed (2)
info incomplete with appeals (5)

3) Refugees and
Asylees Exception

INS to prepare and disseminate guidance on how to determine refugee/asylee status. Guidance to be
available to all federal, state and local programs needing to make such determinations. (6)

4) Veterans
Exception

VA needs to prepare and disseminate similar guidance on how to determine veteran status. Guidance to
be available to all federal, state and local programs needing to make such determinations. (7)




Issue 1: Are the regs USDA and SSA have in place to answer question 1 appropriate/sufficient? What's their potential as a
model for other programs, agencies?

Issue 2: For other federally funded programs that do not currently have guidelines or regs to govern the citizenship/status
determination, what process should be used? Same question for dealing with administering the 40 quarters exception. Should
there be uniform federal guidelines established? By whom? How?

Issue 3: For state/local programs, what authority does the federal government have to provide guidance in this determination?

Issue 4: SSA is proposing POMS to deal immediately with new applicants. Awaiting review and clearance.

Issue 5: SSA and Food Stamps need to work out process immeidately and provide guidance to field. Meeting to take place by
10/4 and proposal to be developed.

Issue 6: INS developing guidance on refugee/asylee determination. By when? Dissemination process?

Issue 7: VA to develop such guidance. Dissemination process also an issue here? Should there be a single dissemination with all
pieces of this guidance? Perhaps an AG memo?
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DRAFT COST NEUTRALITY POLICY FOR CURRENT WELFARE WAIVERS AND
FOR FUTURE FOOD STAMP AND MEDICAID WELFARE WAIVERS

ISSUE

As States adopt their new TANF rules, they are also assessing their desire to continue their
existing welfare reform waivers which were granted in three programs: AFDC/JOBS, Food -
Stamps and Medicaid. The welfare bill forgives past cost overruns for the components of AFDC
waivers the Sta@ States want to know whether cost neutrality will continue to apply to
waivers they seek to continue and, if so how cost neutrality would work if it applies. The issue
peeds to be addressed separately for past cost overruns, and future cost overruns. This paper lays
out a draft policy proposal for cost neutrality for both circumstances.

BACKGROUND ON MULTI-PROGRAM WAIVERS

Currently, over 40 States have approved welfare reform research and demonstration waivers.
AFDC changes directly affect both Food Stamps and Medicaid costs, so all of these waivers have
tracked costs in those programs, and many have included Medicaid and Food Stamp components.
Under these waivers States have been permitted to vary the statutory requirements of the former
AFDC/JOBS program, Medicaid and Food Stamps to test whether alternative approaches
increased employment and reduced time on AFDC.

All waivers have been granted with the condition that the flexibility granted to States not
increase net Federal costs across the AFDC, Medicaid, and Food Stamp programs. States were
allowed some modest cost increases early in the demonstratiops to invest in enhanced work
programs, with procedures to ensure that cost neutrality was achieved by the end of the
demonstration. If the State did not achieve programmatic savings, the waiver agreement called
for AFDC funding to be reduced to make up the difference. While cost neutrality is an
administrative, not statutory, policy, it has allowed the federal government to be much more
flexible in waivers that would otherwise increase costs in one program alone.

Generally, States have opted to improve work programs, implement AFDC time limits, and
sometimes tighten AFDC eligibility in order to offset Medicaid and Food Stamp expansions.
When States were allowed to increase costs early in the waiver period, they had to demonstrate
that these work programs and time limits would offset these costs prior to the end of the
demonstration. Now that AFDC is a block grant, no savings can accrue in that program to offset
cost increases due to waivers of Medicaid and Food Stamp statutes. None of the waiver
provisions that affect only Medicaid or Food Stamps save money -- they are either cost-peutral or
increase costs. As a result, most welfare waivers will start increasing federal costs as soon as
States put their TANF program into place.
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COST OVERRUNS INCURRED TO DATE

The welfare bill forgives increases in federal costs for those components of AFDC waivers which
States elect to terminate -- and almost all States will terminate parts of their waivers. Since those
AFDC waivers also affected Food Stamps and Medicaid, the bill forgives some cost increases in
those programs as well. States have been careful to maintain cost neutrality; it appears that total
Food Stamps and Medicaid expenditures related to waivers so far — including those the statute
forgives - are probably less than $100 million in total. (More detailed estimates are necessary.)
States carefully phase implementation to spend savings, but not incur overruns.

The original welfare budget neutrality agreements were based on a control group comparison.
States had five years to determine if initial costs would results in savings later on. For waivers
that were only a few years old, only the costs of the Medicaid transitional benefits would be
measurable, while the AFDC savings might not have been realized yet. In addition, States can
no longer use future AFDC savings to pay for past cost increases in Medicaid and Food Stamps.
Practically, HHS and USDA cannot separate out most costs due to waivers which are.terminated

vs. those that, are.contmued it 1s rec0mmend tates be held h for an

_a_gsgmpngn that the budget 1mpact r., ng; pr_thbltlvcly hlgh They would beheld haxmless as
of the later of January 1, 1997 or the date their TANF plan is determined to be “complete.”

FUTURE COSTS

Cost neutrality must be revised. The Food Stamp and Medicaid pieces of the old welfare
waivers -- including cost neutrality provisions -- need to be renegotiated. The waiver agreements
call for waivers to be renegotiated if there is a substantial change in law. Under TANF, the
AFDC changes that cost or saved money are now State options, and there will not be any Federal
savings. (Actually, good State work programs will increase Federal costs through the EITC.)
Since AFDC has been block granted and can no longer offset Food Stamp and Medicaid cost
increases, cost-neutrality provisions of ensun,g waivers must be renegouated. Itis

commended that State vi idance on how cost will be work

d Food Stamp waivers.

Food Stamp and Medicaid waivers should be considered separately. In the past, Medicaid and
Food Stamps have been-included in AFDC waiver packages because of (a) the financial
implications of AFDC changes on Food Stamps and Medicaid, (b) policy linkages between
AFDC and Medicaid and (¢) policy linkages between AFDC and Food Stamps. States have also
sought and received waivers that involved only Food Stamps or only Medicaid. These one-

3/8
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program waivers should be the model for the future. TANF has broken all the hnkages that held
Medicaid and Food Stamp waivers together. Also, Food Stamp changes (discussed below) make
many of the Food Stamp waivers operational options for.States. As a result of these factors,
there no longer is any reason to package Medicaid and Food Stamp waivers together, and
efficiency reasons 1o separate them. Lo Ve b0 o] 2

Timing. The Medicaid and Food Stamp waivers could be renegotiated at the same time States
decide whether to continue AFDC waivers that are inconsistent with TANF requirements. States
are already expected to include in their TANF plans information on which component of their
AFDC waivers they intend to maintain under TANF. The statute gives States up to 90 days after .
the end of their next legislative session to terminate AFDC waivers and receive forgiveness of

costs for the waivers they terminate. _ S opp
s d(,;]é[ — Sty fhovy

FUTURE MEDICAID-SPECIFIC WAIVERS ~ e 5T AN

datt rve
As of the enactment date of PRWORA, 20 states hag welfare waivers with Medicaid
demonstration authority included and another 6 had applications pending. The Medicaid
pieces of the welfare waivers typically extend transitional benefits, in some cases for up to 36
months instead of the normal 12 months.

that cgzntu:q.x_e:= Of Dew waivers that a;e granted. Cost neutrahty W11.1 have to be ncwly
established given the change in the law which eliminated the AFDC program and block grants
the TANF program. Cost neutrality ensures that the federal government will not spend more
than it would have without the waiver. If a policy was to be adopted that no longer required

. budget neutrality for Medicaid extended transitional benefits in the future, federal costs over a
seven year period (assuming half the states implemented an additiopal 12 months of covemge)
could be as high as $2 billion.

With no change in federal policy, a state could terminate its transitional benefits waiver and
apply for an amendment to their current Medicaid-only waiver, if they have one.
(Alternatively, States could apply for a Medicaid-only waiver that includes extended
transitional benefits.) These costs could then be subject to the Medicaid without-waiver
baseline and paid for with managed care savings. Only 4 states have both a welfare waiver
with transitional benefits and a Medicaid-only waiver. Another 6 states have either a waiver
pending or have an approvcd but not yet implemented Medicaid-only waiver.

aie
had W Altcmé%velf{ 1.tQ mj’ state does not have —orseck—a Mcdlcald-only waiver, the

iﬁ—ﬂgsmmd'ﬁom AFDC, it is recommended that the federa] govemmenmzio of the
costs (i.e. provide no federal match) for the extended transitional benefits
for the following reasons:
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 Effectively No Change from Current Policy. Before welfare reform the federal oUW
—~  Sovernment was effecrively paying 0% FMAP if the waiver was cost neutral. Should the ;
t

waiver not have been cost neutral, the state would have received reduced matching under
AFDC (i.e. 0% FMAP for some AFDC costs). This is similar to the proposed policy.

State Savmgs It can be argued that States will only continue the transmonal benefits

4 waivers if they believe there are savir
% state will keep all TANF savings “due to the block grant, which could offset the costs at
0“3 the State Jevel. Thus, a 0% FMAP ensures that the federal government is not paying for
i hi i ¢ . ot .
services which reap savings only to the state. ?Lﬁ" Jﬂa Wil 6 A wot p
u
Equity to non-waiver states. An inequity would exist if the future costs of the
transitional benefits were forgiven for states with current waivers, while new states that

want o extend transitional benefits had 1o pay all the costs themselves.

There has been some discussion of establishing a new control group to determine whether
transitional benefits can keep people off the Medicaid rolls in the long run. To be able to
measure these long-run savings, the control group would have to be maintained over a time
period longer than the life of the waiver. To guard against attrition over this long time period,
the control group which would pot receive the transitional benefits would have to be quite
. large. For these reasons, it is possible that 2 control group might never show savings.
MP\ - ’k‘O i \\3(“

FUTURE FOOD STAMP SPECIFIC WAIVERS E 87 wars o0 be d
.. - . d -\ .y B ‘

As States review their current waivers in conjunction with developing their TANF plan, they will
discover that many of their food stamp waivers are no longer necessary due to the 20 State

. options now allowed under the program and the new Simplified Food Stamp Program. For
example, wage supplementation, cooperation of child support and increasing the asset limits for
TANF households are policy options which no longer require waivers. Furthermore many of the
food stamp waivers which States were denied in the past are also allowable State options. These -
include policies like tougher employment and training requirements-and sanctions. Another
critical factor in this new State flexibility is the link between TANF and Food Stamps. TANF
households are categorically eligible for Food Stamps. If the TANF rules are vastly more ore liberal
"~ than Food Stamps, those households will remain eligible for Food Stamps. This means States
will no longer need to receive food stamp waivers when they alter their TANF programs.

However, there are policies which will continue to require statutory waivers. In particular,
States will want to be able to apply similar food stamp rules to their non-TANF households as
they do their TANF households for administrative ease and household equity. For example, if
¢ the TANF program allows a household to own a vehicle valued at up to $10,000, a State might
want to increase the current Food Stamp vehicle asset limit from $4,550 to $10,000 for non-
TANF households. This change would require a waiver under the Food Stamp Act. This raises
the possibility of increased costs but also raises a question of whether waivers which seek only to

«cg (ar Wg/OK/
S
2 W SHade Lo 1y Sour
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modify the Food Stamp Program to individual State designs are appropriate. ThlS issue is
discussed further below.

Cost Neutrality Should Continue to Apply. Many of the waivers which States are likely to want
1o continue or to seek in the future are policies which expand Food Stamp eligibility. Based on
conversations with State Directors and a sampling of current waivers, these “new” waivers would
be designed to expand eligibility rules increasing the amount of allowable cash and the value of
automobiles as well as changing the treatment of eamed and unearned income. Preliminary
estimates indicate that if all States raised their non-TANF vehicle asset limit to $10,000 the
annual federal cost would be approximately $200 million. If the cash resource limit were waived
nationwide from $2,000 to a limit of $4,000 the annual federal cost would be approximately
$300 million. Not all States would take such a waiver if it were granted. However if it were
granted the Administration would face enormous pressure to continue applying the same fiscal
policy for all States and it is not hard to imagine that States will find ways to expand the Food
Stamp Program. Food Stamps benefits are 100% federally financed; States have no financial
incentive to keep expenditures down. The following table lays out several preliminary estimates
of scenarios based on popular State asset waivers: '

Waiver for non-TANF Households | Annual Cost of Such
_ a Waiver Nationwide
Vehicle Asset Limit at $10,000 $200 million
Vehicle Asset Limit at § 8,000 $135 million
Vehicle Asset Limit at $6,000  $70 million
Cash Resoﬁrce__s at $4,000 ' $300 million
Cash Resourcés at $3,000 $180 million

The ramifications of eliminating the cost neutrality requirement are much larger than the figures
represented above. USDA was able to deny a State waiver request which would have lifted the
cap off of the excess shelter deduction on the basis of cost neutrality. While this policy is
something to which the Administration is sympathetic, it could increase federal costs in excess of
$3 billion dollars over the next six years and approximately $750 million in FY2002 if applied
nationwide. The Administration was successful, with support from the States, in fending
Congressional attempts to place 2 hard appropriations cap on the Food Stamp Program. The
Agriculture Committees felt that food stamp expenditures were “out of control” and that the
program was “on automatic pilot.” Administrative actions which would re-raise the specter of
the annual spending cap on Food Stamps should be avoided.

In to avoid such ing in this 100% financed it is récommmended that
e Administration’ icy of cost neutrality continue t all future food stamp waivers.
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States will have the ability to achieve cost neutrality within the Food Stamp Program due to the -
newly expanded authority which allows waivers which reduce beneﬁts It is recommended that \,70 A ( f‘\
the current cost neutrality standard be modified to require ann utrality rather than cost
neutrality over the life of the waiver in order to remain consistent with the Simplified Food & 12 S
Stamp Program. L / [(Q X —
o o {L\Q/o{ l\l/’. '\7

Armual Cost Neutrality. The welfare reform bill expanded the ablhty of Staim to align their «( Ly ,{ %)
/ TANF and Food Stamp rules for those households in which all or some members are TANFand ~ , =~ =
¢ Food Stamp recipients under the “Simplified Food Stamp Program”. Non-TANF households frr ‘-'xf_-"(
{ are precluded from participating in the program. This new authority creates a new precedent for

{ annual federal cost neutrality within the Food Stamp Program. The legislative language for the

\ Simplified Program requires that these programs be cost neutral at least on an annual basis. If

| USDA determines that the program is increasing federal costs under the normal Food Stamp

\ Program and the State is unable to adjust the program to lower costs, “the Secretary shall

\ terminate the approval” of the program. If the Administration applies a less restrictive cost

| neutrality policy to food stamp waivers than that which is required under the Simplified Program, -
J States may seek to align their TANF and Food Stamp rules via the waiver authority rather than '

the Simplified Program. Such a policy would appear to circumvent the intent of the Simplifed

Program authority.

Recent waivers have been granted for as long as 12 years. States have been allowed to incur

' modest added costs up front. The theory was to invest in AFDC-to-work programs. While there

f were decreasing annual caps on cumulative cost overruns, States were able to stretch repayment
of those amounts over the entire waiver. Under the revised Food Stamp statute, most of the
waivers will be for benefit increases that have no long term savings potential. As a result, the
concept of up-front investment does fiot applyy The longer a State has to achieve federal cost

_neutrality; ‘the more likely it will pursue proposals that promise a short-term rise in Food Stamp

" benefits with the possibility of long term payoff. USDA’s experience with large State liabilities
1s that they are uncollectible. We believe a multi-year cost neutrality policy would put the
Department in the position of approving waivers which are known to increase federal costs
several vears out. Jtisr ended that cost neutrality jed on an basis in

State Reaction. Our belief is that States are generally pleased with the newly expanded program
and waiver flexibility. Many of the waivers they currently have and even those they were denied
in the past are now allowable options under the Food Stamp Program and the Simplified Food

* Stamp program. States probably expect cost neutrality to continue to apply to food stamp
waivers within the Food Stamp Program. This policy makes sense given States new availability
of offsets due to the authority which permits waivers which reduce benefits. However, it is
reasonable to assume that States would prefer cost neutrality to continue to be applied over the
life of the waiver rather than on an annual basis.
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Over time, States may find the new waiver authority less flexible than it currently appears.
States’s ability to find offsets within the Food Stamp program may not be easy. The
Administration and Congressional Democrats were successful in placing limits on the restrictions
and benefit reductions States can place on recipients — the State can’t apply a waiver statewide
which would lower benefits by 20% for more than 5% of houscholds. In addition, the welfare
bill includes language which should narrow the focus of future waivers. The new waiver
authority is more clear that the waivers are for time-limited experimental projects rather than
efforts to modify the Food Stamp Program in each State — one could interpret the intent of this
language to mean that waivers should not be granted to simply conform the food stamp rules for
TANF households with non-TANF households

While States may want to redesign the Food Stamp Program to their own specifications, the
Administration fought tenaciously and successfully against such a policy -— the Food Stamp
Block Grant and all other measures which would have undermined the national benefit structure.
Much of the tenor of th{:_ debate around the food assistance programs centered on the very issue
of whether national nutrition and benefit standards should remain. The Administration and
Congress have acted to expand State ﬂexxb:hty while preserving the F ood Stamp Program. [tis

ended tha work proactively with Sta assist th fu antage
the flexi rovided un ¢ law, however the waiver a should be used
echanism to un ine the Admipjstration’s fi itment t intaining 2 national Food

Stamp Program.



