
accordance with an agreement between the individual and the 
State. Disputes about plan revisions would be subject to the 
same review procedures as disputes over the initial plan.

Individuals whose employability plan reflects a need for 
substance abuse treatment could be required to participate in 
such treatment. Such individuals could be subject to JOBS 
sanctions for failure or refusal to accept treatment (whether or 
not they otherwise qualify for deferral status) and would be so 
advised.

Within 90 days prior to the end of his or her time limit, 
the State agency must schedule a meeting with the individual for 
a progress evaluation, an assessment regarding eligibility for an 
extension, discussion of job search requirements, and provision 
of information on registering for the WORK program. JOBS re­
assessments within 6 months prior to the end of the time limit 
could be used to meet this requirement.

No less than 45 days prior to the end of the time limit 
(and, at State option, as much as 3 months prior), the State must 
require an individual to participate in job search to the extent 
consistent with the individual's employability plan. Job search 
participation would be a prerequisite for receiving a WORK 
assignment.

References in section 482 to applicants or to actions 
occurring at "the time of application (or the time from which 
payment is made) would be construed to refer to recipients at the 
time of redetermination occurring after the effective date in 
their State.

SEC. 103. AMENDMENTS PERTAINING TO SERVICES AND ACTIVITIES UNDER 
JOBS PROGRAM.

Subsection (a) repeals a JOBS provision pertaining to 
informing JOBS participants which is now redundant.

Subsection (b) revises section 482(d) of the Act to require 
States to include a job search component in their progframs.

Subsection (c) revises the definition of the educational 
activities that States must include in their JOBS programs to 
emphasize education related to employment.

Subsection (d) adds "programs to prepare for self-employment 
or to enable individuals to establish a microenterprise“ as a new 
optional JOBS component.

Subsection (e) requires that State JOBS plans describe 
whether and how their programs will provide training for



individuals to become child care providers. The plans must also 
describe the steps that the State will take to encourage training 
and placement of participants in non-traditional fields of 
employment and to advise them of such opportunities.

Subsection (f) extends the maximum period for work 
supplementation placements from 9 to 12 months and makes a 
conforming change.

Subsection (g) makes amendments to current job search 
provisions to: 1) make job search a mandatory component of JOBS;
2) provide for mandatory job search by individuals, upon approval 
of their AFDC application, unless they lack a high school diploma 
(or its equivalent) or minimal work experience; 3) extend the 
maximum allowed period of job search for applicants; and 4) 
revise the provision on total amount of job search allowed in a 
year. Under the latter revision, the period of applicant job 
search would be considered in the general limit, the 8-week per 
year general limit would be extended to 4 months, and job search 
in conjunction with other activities would not be counted.

Subsection (h) gives States the option to use a conciliation 
process or another procedure which affords the individual an 
advance notice and a ten-day period for dispute resolution prior 
to providing an opportunity for a hearing.

Subsection (i) adds adult and vocational education to the 
list of programs with which JOBS must be coordinated. - •

Subsection (j) replaces the existing provisions regarding 
protection for JOBS participants with provisions governing 
participants in both JOBS and WORK.

First, it makes slight modifications to the JOBS provisions 
regarding appropriateness of assignments (in light of the 
individual and family circumstances), reasonable distance, and 
discrimination and then extends those provisions to the WORK 

program.
In terms of nondisplacement provisions, for both the JOBS 

and WORK programs, it would preclude placements which displace 
(or partially displace) any currently employed worJcers, infringe 
upon their promotional opportunities, or impair existing 
contracts or collective bargaining agreements. It also would 
preclude employment or filling of a position: 1) vacant because 
of layoff, strike or lockout; 2) for which another person has 
recall rights; or 3) from which an individual has been terminated 
or laid off with the effect of filling the vacancy so created.
For positions in State or local agencies, it would preclude the 
filling of a budgeted vacancy unless the State has been unable to 
fill it for at least 60 days. For work performed under contract, 
no participant could be assigned during the first 90 days if the



same or similar work was performed by an employee covered by a 
collective bargaining agreement under a contract with another 
employer in the immediately preceding period. For positions in 
private, nonprofit agencies, it would preclude assignments in 
activities equivalent to ones regularly carried out by State or 
local government agencies under any of the above conditions.

If applicable, participants would receive State workers' 
compensation benefits. Otherwise, they must be provided medical 
and accident protection for on-site injuries.

Health and safety standards which apply to employees under 
Federal and State law would extend to program participants.

States must establish grievance procedures for resolving 
complaints of regular employees or their representatives that the 
requirements of this section regarding nondisplacement, wages, 
benefits or working conditions have been violated. Hearings on 
such grievances must be conducted within 30 days, and a decision 
reached within 60 days. All grievances must be made within 45 
days.

Decisions and failures to make a decision within 60 days 
could be appealed or submitted to binding arbitration. 
Arbitrations would be conducted by qualified arbitrators who 
would be jointly selected and independent. Where agreement is 
not reached on an arbitrator within 20 days, the parties would 
select an arbitrator from a list provided by the Federal 
Mediation and Conciliation Service or the American Arbitration 
Association. Arbitrations must be held within 45 days of being 
requested (or within 30 days of the appointment of an 
arbitrator), and decisions must be made within 30 days of an 
arbitration proceeding.

In general, costs of arbitration would be evenly divided 
between the parties. However, if a grievant prevails, the party 
in violation would pay the full cost (including attorney fees).

Suits to enforce arbitration awards could be filed in 
district court without regard to money amounts or citizenship.

Potential remedies for violations could include suspension 
or termination of payments to employers, prohibitions of 
placements, reinstatement, back pay and benefits, or other 
actions to correct a violation or make a displaced employee 
whole.

(For first-time versus subsequent placements) local labor 
organizations representing employees engaged in similar work 
would be notified at least 30 days prior to the date when an 
employer expects to bring on a participant. These organizations 
could object that program protections have been violated and may



file a complaint for an expedited grievance procedure. The 
expedited procedures would be similar to the binding arbitration 
procedures, except: 1) request for arbitration must be filed 
within 30 days of the receipt of notice; 2) the arbitrator must 
be selected within 10 days (or 15 days where initial agreement 
cannot be reached); 3) the proceeding must be held and a decision 
reached within 30 days. Any placement would be stayed pending a 
decision.

JOBS participants would retain other existing protections in 
current law, related to reasonableness of conditions, 
consideration of their proficiency and child care and supportive 
services needs, and other factors.

Assignments to WORK positions would be subject to the 
following additional rules: 1) all WORK registrants must be 

' eligible for such assignments; 2) participation in WORK must not 
result in the loss of income to any family below AFDC levels 
(unless sanctioned or working less than the assigned hours); 3) 
families of all participants would be considered AFDC recipients 
for Medicaid purposes; 4) where a labor organization represents a 
substantial number of employees in work similar to expected WORK 
assignments, that organization would be provided an opportunity 
to comment on the WORK proposal; and 5) WORK participants must be 
paid according to applicable law, but no less than the highest 
of: a) Federal minimum wage; b) applicable State or local minimum 
wage; and c) the prevailing wage rate for similar work by 
employees of similar tenure.

WORK participants would generally enjoy the same benefits, 
working conditions and rights as other employees in the same type 
of work and with similar tenure. They would also enjoy the same 
health benefits unless the State agency concludes that such a 
requirement would impose an undue financial burden on both the 
employer and the State.

JOBS and WORK funds could not be used to assist, promote or 
deter union organizing.

Provisions of this section would also apply to work-related 
programs authorized in connection with the AFDC program under 
section 1115 of the Act.

SEC. 104. TWENTY-FOUR MONTH LIMIT.
This section moves the existing section 417 (related to the 

designation of the Assistant Secretary for Family Support) to 
section 419 and creates a new section 417 to set forth the rules 
governing time limits for AFDC benefits.

Subsection (a) specifies that, for individuals subject to 
the time limit and their children living at home, AFDC would not

8
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MESSAGE: As a request of Ray Uhalde, please find attached the 0PM 
directive on contracting out services where merit system enployee are 
involved.
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United States

. Office of 

Personnel Management
office of the General Counsel 
Washington. DC 20415-0001

hRci^lWeTc:

Charles D. Raymond 
Associate Solicitor for 
Employment and Training 
Legal Services 
Office of the Solicitor 
U.S. Department of Labor 
Washington, D.C. 20210

mar 3 0 1995

Dear Mr. Raymond;
In your letter of August 31, 1994, . you requested my opinion 

whether an agency of the State of Michigan, consistent with the 
merit system requirement of Social Security Act (SSA) section 
303(a)(1), 42 U.S.C. § 503(a)(1), may contract out certain 
automatic data processing (ADP) functions to the private sector 
instead of retaining this service for performance by employees of 
the Michigan state agency. Under 42 U.S.C. § 4728(a)(2)(B), 0PM 
has the .Statutory responsibility to interpret the requirement in 
SSA § 303(a) (1) requiring that States receiving certain federal 
assistance establish and maintain personnel standards on a "merit 
basis By letter dated November 21, 1994, I responded to your 
inquiry, concluding that the State of Michigan may, consistent with 
42 U.S.C. § 503 (a) (i) , contract but ADP functions as long as .you 
conclude that the contract in question does not contract for 
personal services, which would be a circumvention of merit 
principles since it would create an employer-employee relationship 
without following appropriate civil service selection procedures.

By letter dated January 26, 1995, you posed a follow-up 
inquiry. You inquired whether federal law criteria or state law 
criteria should be applied to determine whether an employer- 
employee relationship exists when a state contracts out a function . 
You suggest that there are arguments that could justify either 
position. On the one hand, since the contract is a contract, 
this fact suggests that state law should govern the question of 
whether an employer-employee relationship exists. On the otlier 
hand you posit that since the federal government is to determine 
the existence of such a relationship pursuant to a federal law 
requirement, then it would appear that federal law should govern. 
Finally, you suggest that 0PM has the authority to make such a

^The "merit basis" language was added to the statute by Pub.L. 
No, 76-379, 53 Stat. 1378 (1938). It appeared originally in the 
Senate bill, and was acceded to by the House in conference.' The 
legislative history of this addition, H.R. Rep. Nos. 728 and 1461, 
76th Cong. 1st Sess-, and S. Rep, No. 734, 76th Cong- 1st Sess., 
does not address the question raised in your letter.

CON132-0M 
Mar 1983
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determination as 
§4728 (a) (2) (B) .

governing law under 42 U.S.C.

I concur that pursuant to 42 U.S.C. § 4728(a)(2)(B), OPM 
possesses the authority to interpret 42 U.S.C. § 503(a) (l) . This 
conclusion is supported both by the language of § 4728 and by its 
purpose to promote uniformity of application among various federal 
agencies.

With regard to your substantive question, I conclude that 
federal law governs the determination whether an employer-employee 
relationship exists in state ADP contract. In similar situations 
involving the interpretation of other federal statutes either 
setting requirements or granting rights, the interpretation has 
been determined to be governed by federal law. In St. Louis 
Southwestern Rv. Co. v. Dickerson. 470 U.S. 409 (1985) , the Supreme 
Court held that the substantive law governing relationships under 
the Federal Employees' Liability Act is federal. Similarly, in 
Brandes v. United States. 783 F.2d 895 (9th Cir. 1986), the court 
held that federal law governs the determination of whether an 
employment relationship exists for the purposes of the Federal Tort 
Claims Act. In Tenevuca v. Bexar Co. . 767 F.2d 148 (5th Cir, 1985) 
the Court held that federal law governs the definition of 
"employee" for Title vii purposes. See also: Fox Valiev & Vicinity 
Const. Workers Pension Fund v. Brown. 897 F.2d 275 (7th Cir. 1990) , 
cert, den. 498 U.S. 820 (1990) (federal law governs ERISA actions) ; 
Paige v. Henry J. Kaiser Co.. 826 F.2d 857 (9th Cir. 1987), cert, 
den. 486 U.S. 1054 (1988) (interpretation of collective bargaining 
agreement governed by federal law).

Based on this precedent, it follows that the question of* 
whether an employer-employee relationship exists where a State 
contracts out ADP functions in connection with implementing a 
federal program, must be interpreted under federal, rather than 
state law.

I hope this letter gives you sufficient guidance to answer 
your questions. If you need further information, please contact 
James Wright of my staff at (202) 606-1980.

Sincerely,

Lorraine Lewis 
General Counsel
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United States
Office of 

Personnel Management
Office of Che General Counsel 
Washington, D.C. 20415-0001

NOV 2 I 1994 Ih Reply Refer To: Your Rcfeieoce:

Charles D. Raymond 
Associate Solicitor for 
Employment and Training 
Legal Services 
Office of the Solicitor 
U. S. Department of Labor 
Washington, D.C. 20210

Dear Mr, Raymond:

In your letter of August 31, 1994, you asked me to provide an 
opinion on whether an agency of the State of Michigan, consistent 
with the merit system requirement of Social Security Act (SSA) 
section 303 (a) (1), 42 U.S.C. § 503 (a) (1), may contract out certain 
automatic data processing (ADP) functions to the private sector 
instead of retaining this service for performance by employees of 
the Michigan State agency. Under 42 U.S.C. § 4728(a)(2)(B), 0PM 
has the statutory responsibility to interpret the requirement in 
SSA § 303(a)(1) which provides that States receiving certain 
Federal assistance establish and maintain personnel standards on a 
merit basis.

Neither your August 31 letter to me nor its attachment describes 
the nature and extent of the proposed contracting out, nor do I have a copy of it. Thus, I Cannot tell if ‘the Michigan agency 
currently uses State employees to perform the same work, nor can I 
tell whether the work is irregular, seasonal, or of a short or 
temporary duration. Thus, I am constrained to give only general 
guidance at this time.

0PM has set forth the merit system personnel standards applicable 
to States under SSA § 303 (a) (1) in 5 C.F.R. Part 900, Subpart F.^ 
These regulations are similar to the merit system standards 
applicable to the Federal Government that are set forth in 5 U.S.C, 
§ 2301.’ The merit system standards applicable to States, however, 
are less comprehensive and less stringent than those applicable to 
the Federal Government. Applying less stringent standards to State 
and local governments is consistent with the following policy 
statement in S C.F.R. § 900.601(a):

’5 C.F.R. Part 900, Appendix A (1994) .
* , • .»

’Compare 5 C.F.R. '§ 900.603 with 5 U.S.C, § 2301(b) (1988 &
Supp, V 1993).

• V* •
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The purpose of these regulations is to implement 
provisions of , . . the Intergovernmental Personnel Act 
of 1970 . . . in a manner that recognizes fully the
rights, powers, and responsibilities of state and local 
governments and encourages innovation and allows for 
diversity among State and local governments in the 
design, execution, and management of their systems of 
personnel administration. . . . .

Thus, if the Federal Government may engage in a practice or 
activity without violating any of the merit principles in 5 U.S.C.
§ 2301(b) , then States may engage in a similar practice or activity 
without violating the merit standards in 5 C.F.R. § 900.603.

The Federal Government, under Office of Management and Budget (OMB) 
Circular A-76 (Revised) ("A-76"), may contract for support services 
in some circumstances. First, the activity to be contracted out 
cannot be an inherently governmental function. Inherently 
governmental functions are for performance by government 
employees.^ If a Federal agency attempted to contract out such 
services, it would circumvent the requirements for a personnel 
system governed by the merit standards in 5 U.S.C. § 2301.

On the other hand, a Federal agency may contract out ah activity 
that is a commercial activity.^ In the past, this agency has found 
such contracts for nonpersonal services to be permissible,® but 
this agency has refused to approve such contracts when an agency 
has created a contract for personal services or administers a 
contract in a manner that makes it, in effect, one for personal 
services.® Contracts for personal services generally bypass the 
appointment process under the civil service laws and create the* 
potential for circumvention or erosion of a personnel system based 
upon merit principles.

As concerns the question of whether the Michigan agency in question 
can contract out its ADP functions or work, ADP services are not an

^Matter of Collection of User Fees in National Forests by 
Contractor Personnel, B-207731, 64 Comp. Gen. 408 (1985) .

*OMB Cir. A-76, U 5,
®5ee, e.g., Lodge 1858, American Federation of Government 

Employees v. Webb, 580 F.2d 496 (D.C. Cir. 1978) .

*See Opinion of the General Counsel, United States Civil 
Service Commission (December 12, 1967) (Attachment 1) (this opinion 
is commonly known as the Pellerzi opinion and contains the Pellerzi 
standards mentioned in Lodge 1858, supra note S, at 500) ; FPM 
Letters No. 300-8 (Dec. 12, 1967) and No. 300-12 (Aug. 20, 1968) .

-2-
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inherently governmental function under A-76 and, therefore, may be 
contracted out by the Federal Government.

A Governmental function is a function which is so 
intimately related to the public interest as to mandate 
performance by Government employees. These functions 
include those activities which require either the 
exercise of discretion in applying Government authority 
or the use of value judgment in making decisions for the 
Government. . . . Governmental functions normally fall 
into two categories:

(1) The act of governing; . . .

(2) Monetary transactions and entitlements . . , J'

Under the circular, activities are commercial activities if they 
are not governmental functions and could be provided by a commer­
cial source.* Attachment A to A-76 lists examples of commercial 
activities. The list includes automatic data processing, including 
ADP services, programming and systems analysis, design, develop­
ment, and simulation, and systems engineering and installation; 
management support services, including financial and payroll 
services; and office and administrative services, including manage­
ment information systems, products, and distribution.

One unpublished Comptroller General decision suggests that ADP 
services are not inherently governmental in nature. In Interlog, 
Inc.; Williams, Adley & Co.,’ the claimants sought to recover money 
from the United States under the theory of quantum meruit. The 
Government objected, arguing that the contracted services could not * 
have been the subject of a permissible personal services contract 
because the work constituted performance of inherently governmental 
functions by a private contractor. Some of the work included 
technical services in support of software development.The 
Comptroller General determined that the work was not inherently 
governmental and authorized recovery by the contractors on a 
quantum meruit basis.

Because the merit system standards applicable to the Michigan 
agency are less stringent than those applicable to the Federal

’OMB Cir. A-76 5 6(e). 

*OMB Cir. A-76 II 6(a) .

’b-252778, 1993 WL 325111, West's Government Contracts CD-ROM 
Library, Disc 1, *364 (Aug. 19, 1993).

‘“Under the Brooks Act, 40 U.S.C. § 4759, computer-related 
services constitute automatic data processing.

-3-
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Government and because the!; Federal Government can contract out for 
ADP services without yiblating more comprehensive .merit system 
standards, it is our determihation that Michigan can contract out 
for ADP services unless the contracts are for personal services or 
are used as if they are for personal services. Because I am not 
familiar with the details of the proposed contract or contracts, I 
can only give general guidance on whether a contract would create 
an improper employer-employee relationship and, thus, would circum­
vent the merit system requirement of SSA § 303(a)(1).

A Federal agency creates a master-servant, or employer-employee, 
relationship when 1) the person is engaged in the performance of a 
Federal function under authority of , the Constitution, laws, or 
executive orders of the United States, 2) the person's performance 
of those duties is subject to the supervision of a Federal officer 
or employee^^, and 3) the person is appointed in civil service by 
a Federal officer or employee.“ The most important of these tests 
in determining whether there is an employee-employee relationship is 
the exercise of supervision and control by officers or employees, but 
no one test is determinative of the question.“ Because these tests

^^To determine whether Michigan would be supervising and 
controlling the conduct of the contractor and its employees, I 
recommend that you apply the six tests in the October 1967 opinion 
of this office.

^^Opinion of the General Counsel, United States Civil Service 
Commission, 18-19 (December 12, 1967) .

I

^^Id. at 19, 21; Opinion of the General.Counsel, Civil Service 
Commission, 1 (July 8, 1968) (Attachment 2) . But see Lodge 1858, 
American Federation of Government Eniployees v. Webb, 580 F.2d 496 
(D.C. Cir. 1978) . In Lodge 1858, the Circuit Court for the 
District of Columbia, interpreting a Federal statute, concluded 
that all three of these tests had to be satisfied before a Federal 
employer-employee relationship existed. This requirement, however, 
could enable agencies to circumvent the law if construed to require 
formal appointment and or if construed to apply only to officers or 
employees performing inherently governmental functions. The test 
for whether a person has been appointed should not be strictly 
construed to prohibit an employer-employee relationship in the 
Federal Government where no officer or employee formally appointed 
a person to office because then Federal officers could avoid the 
creation of an employer-employee relationship whenever they wanted. 
Additionally, the second test cannot be limited to situations where 
the person would be performing an inherently governmental function. 
In many instances. Federal employees perform activities available 
commercially but have -- and should have -- positions fully 
protected by civil service laws and merit staffing requirements.

-4-
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arose from the common law principles of master and servant,” very- 
similar criteria may be used to determine whether a State has created 
an employer-employee relationship by awarding a personal services 
contract or administering a contract as if it were for personal 
services..
If the application of these tests to the proposed contracts causes 
you to conclude that the contract will be for personal services, then 
you should conclude that the Michigan agency is circumventing the 
merit system requirements of SSA § 303(a)(1) and you should take 
appropriate action. You also should question the propriety of any 
ADP services contract if it permanently replaces civil servants with 
•contractor employees or appears to avoid Michigan's civil service 
laws and staffing restrictions.'* In such circumstances, the agency 
may be trying to circumvent the merit personnel requirement by 
obtaining services from persons over which it wants to exercise 
extensive control without following the appropriate civil service 
selection procedures and without guaranteeing them fair and equitable 
pay, merit selection and promotion, or any of the other merit 
standards that States must follow under the Part 900 regulations. 
You should also ascertain whether the decision to contract out has 
been motivated by some improper purpose that would violate merit 
staffing requirements, such as racism or sexism or to avoid training 
requirements.
I hope this letter gives you sufficient guidance to answer your 
questions. If you need further information, please contact Stephen 
Lee of my staff at (202) 606-1980.

Sincerely,

Lorraine Lewis 
General Counsel

” Opinion of the General Counsel, Civil Service Commission 19 
(Oct. 1967).

'*See FPM Letters No. 300-8 and No. 300-12; see also B-155365 
(Oct, 28, 1964); B-103199, 30 Comp. Gen. 495 (1951), B-89959, 28
Comp. Gen- 670 (1949), B-73100, 27 Comp. Gen. 503 (1948).

'®See 5 C.F.R. § 900.603.

-5-
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fl) [I “i?
Response to the Texas Integrated Enrollment System (TECS)/ Request for Olters

(RFO)

Merit System of Personnel Administration

Under section 11(e)(6) of the Food Stamp Act of 1977, as amended, the State 
agency is responsible for the certification of applicant food stamp households. Further, 
the law specifies that the State agency personnel utilized for completing certification 
actions must be employed in accordance with the current standards for a Merit System of 

Personnel Administration.

The Food and Consumer Service (FCS) and the Texas Health and Human Services 
Commission (HHSC) have had numerous conversations to clarify who would be 
responsibility for the certification of food stamp households under TIES. The HHSC’s 
draft RFO initially indicated that certification would remain a State responsibility although 
this was not consistent with the description of the potential suppliers’ responsibilities. The 
HHSC subsequently clarified, as specified in the current RFO submitted for Federal 
approval, that the State would remain responsible for the “final decision making authority 

on eligibility determinations.”

The HHSC asserts that section 11(e)(6) of the Food Stamp Act allows for the 
State to certify applicant households with State employees (who must be employed under 
a system of merit personnel) or to certify applicant households under contract agreements. 
HHSC further notes that a broad interpretation may be exercised in this area because 
“certification” has never been defined. Therefore, the HHSC has indicated that 
computerized confirmations of the eligibility decision could constitute the State’s final 
determination.

We do not believe that the legislative history to the Food Stamp Act of 1977 
supports the views of the HHSC. The legislative history to the Act does not discuss the 
possibility of contract agreements (other that issuance) and emphasizes that Congress 
intended the State agency to be responsible for certification actions, which include the 
required interview and subsequent determination of eligibility and benefit level. Further, 
the certification process would include the responsibility of the State agency to provide a 
fair hearing to any household aggrieved by any action of the Sate agency which affects the 
participation of the household in the Food Stamp Program.

It is clear that Congress continues to support the current requirements surrounding 
certification and merit personnel because the statutory provisions were not amended by 
the recent enactment of the Personal Responsibility and Work Opportunity Reconciliation 
Act of 1996 (Public Law 104-193). In fact, this commitment is further reflected by action 
Congress took in Conference to restore the merit personnel provisions that had been 
deleted in a bill passed by the Senate version of H.R. 4.

tit
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The following is our proposed response to the HHSC concerning the Merit 
System of Personnel Administration. This language has been developed in conjunction 

with our Office of General Counsel.

'4

Under section 11(e)(6) oftke Food Stamp Act of1977, as amended, the 
State agency is responsible for the certification of applicant food stamp 
households. Further, State agency personnel utilized for compleHng 
certijlcation actions must be employed in accordance with the current 
standards for a Merit System of Personnel Administration.

To ensure that the prospective bidder understands and is able to submit 
a proposal that would be in compliance with the standards under the Merit
System of PerionnelAdministration, theRFqmuslbej;S!^e^ncorporate ^ ^
clear guidelines that specify that thenSerSpcSlon^applicant food stamp ' 3 (j
.___  . .1... _____ ^ nf^Umhilitv) is a Shouseholds (including the interview and final decision of eligibility) is a State u/^/
nU94Jf^nU6U^ -------------------------------- ^ 9responsibility that must be conducted by a State employee who is employed 
under a system of merit personnel A computer system designed and operated dJ^yj
by State employees would not suffice as meeting the merit personnel standards.

Also, the RFO must be amended to incorporate this clarification in each f ^
section of the RFO which addresses food stamp certification. For instance, 
Appendix, A, Section B.6, identifies the potential bidder’s responsibilities in the 
administration and operation of the Special Supplemental Nutrition Program 
for Women, Infants and Children (WIQ. The HHSC has indicated that it 
intends to require WIC office staff to conduct eligibility determinations for 
other health and human service programs, induing food stamp eligibility 
determinations. If this is the intent, the RFO must clarify what, if any, food 
stamp certifidation functions would be required by the potential bidder in WIC 
offices and must clarify that food stamp certification actions must be completed 
by State employees who are hired under a system of merit personnel

do?

12/11/96
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Food Stamp, Medicaid, and Fmployment Smice PHy&tiz&tloa

'nte applie^]^ section of law eovecoing medicaid admiiustiation (42 USC 
fil396s(a)(4)(A)) aodiorizes the Seoetaiy to requijt 'the establishment of personnel standards 
on a merit basis...a5 aie found by the Secretary to be neoessuy for the proper and efRcient 
operatlcni of the plan.,,** This langiuage oaonotes discretion ind may be the source of agency 
daixns dial the merit ^tem lequiiement is waivable. For example, the Seoretaiy may find mat 
merit persoiUMil standards an not ueceuazy for "peeper opention.'' On the other hand, the 
Secretary deariy has (he discretion to require merit standards. More impoitaatly. the 
Secretary's authority under these secdoiis was expressly tcansftticd to the Director of 0PM In 
1979. The XPA a; 42 USC §4728 states that 0PM has "all functions, powers, and duties" 
eonforred on foe Seexemry b the above refoteaced soction of law. Hieirefore, foe Seetetaiy of 
POHS does not have authority to waive merit ttandaxda; tfiat aulhmity zerides wifo 0PM.

OPM’s IPA implement regulations (5 CFR Part 900, Subpait P) "apply to those Stale 
and local govemmoits that are requited to opente merit personnel syst^s as a condition of 
eli^biilty for Federal asslstanoe or partidpailon in an inteigovermneatal program. * (§900.602) 
Although the r^ulations dp not expressly state that private sector organizations cannot be 
consid«ed to have merit peisonnd systems, there is a very strong in^ilicatiOA to (hat 
eifect. Appendix A to Subpait P of the 0PM regulatimi lists foe programs that "have a statutory 
icquiremeAt for the establishment airi 'maioteoance of personnel standards on a merit basis." 
Food Stamps, medicaid and Employment Ssouihy (Unentployment Insurance and Employment 
Services) axe expressly listed as programs subject to a requirement for a merit system.

The language in foe Pood Stamp Act is stronger foao foe medicaid law regarding foe 
lequimneot for merit personnel standards (7 USC §2020 (e)(6)(b)). The Food Stamps Act law 
states that "tile State agen<7 petsoiuiri utilized in undem^g such [Pood Stamp elig^iUty} 
certification diall be eo^oyed in accordance with foe cunent standards for a Merit System of 

Personnel Admlnisaatibn or any atandatds later prescribed by the Dhreetor of the Office of 
Penonnal Management pmSoani to section 4728 of TiOe 42...* The I?A also tnnsfened 
USDA's authority regarding merit personnel systems to OPM.

For the above reasons, merit based standards are a noo-waivable bar to privatization. 
Alfoough foe HHS Secretary may have had aufoority to tralve foe standards prior to tite revition 
of the IPA in 1979, she does not have such authori^ now. Only QPM can change its own 
xegulationc and foay must go through a notice and comment period in accoidanoe wifo foe 
Adminlstmtive I^ocaduzes Act (APA) prior to doing so. The APA requires that agency 
tegulatioiu not be changed arbloarily.

'A
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AirraOlUlY "ONDER THE INTER-GOVERNMENTAL PERSONNEL ACT

42 use J4728 dolesn^ the power of tt>e SfxoetBries of Labor, Agiloifltun», and HH$ 
tojTttjuiw tho estiblishmant of personnel standards on a merit basis to the U. S. Office of 
Penonnei Aunagenient.

The statutoiy xeifleamcos to §4728(a) diat are relevant to our H{ierame«flw are to the 
fbllowiog:

• ^T28W(1): "2019(e)(2) of Title 7* is a xeteoice to the Food Stamp Law prior
to 1977 amendments. The ptovidpas formally contained in 2019(e)O) are now 
covered by $ 2020Ce)(d) of Tide 7.

4728(a)(2)(A): ‘■the Act of June 6, 1933. as afflended (29 USC 49)“ is the 
Wagner-Pi^aer Act governing employmefil serviceg; and

« 4728(a)(3)(D): ;“1396a(aX4)(A) of this dtle" is the federal statute

Appendix A to the in^leniMiIng 0PM r^uIaiiaQs erptessiy state that the Food Stamp. 
Bm^^ment Service^ and Medicaid Prograna "have a stattitiOty xequirement for the 
eatabiiritment and maiATeiutnoe of personnel standards on a merit basis."
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PERSONNEL Ch,«

ageacies coftceraed.

Ch. $i PERSONNEL ADMINISTRATION 

§ 4727» Interstate compacts

42 § 4728

.tion support and tech- 
go^'emments and the 

t$ to strengthen local 
dudiair the hixnishin| 
es and technical assLi- 
.'ith any such suppon
i
the collection, mainte- 

M.I& for strengthenias 
idtciiu$tra.Tion and on ' 
rsonnel administrariou ' 
;overtunents, as neo^ 
tent administration o( *

the consent of the Congress is hereby given to any two or more 
States to enter into compacts or other agreements, not in confUcr 
tWth any law of the United States, for cooperative efforts and mutual 
assistance (including the establishment of appropriate ag*hcie$) in 
coohection u.ith the development and administration of personnel 
apA training programs for employees and officials of State and local 
govnnments.

91-648. Title II, § 207, Jan. 5, 1971, 84 Stat 1915.)

WSTOBICAL AND STATUTORY NOTES
__Mbits and LeftisUllvt Rtjtortfi

Jl Acts. House Report Mo. 91>173J.
1970 U.S. Code Cong, and Adm.

* 5879.

t
A. 1914: 1978 R*org.PlM 
Sm. 3783.)

NOTES iImen 1101 ofTlUe ,5. Covem- 
xstloa tad Employees, whiefc 
ill hiuctloos veatfMi by statuu . 
d Sutes Civil Service Cwo- , 
Chairmim thei'tof to the 0i>

I Office of Panonnai Maoas^
■i OS oiherw.'lee spoeified).
1. 1979. as provided byiec- ' 
jf EX. Ord. No, 13107. Det ! 
4 f.R. 1055. »l out undtf 
; ofTitle S.

UBRARY REFERENCES
Pifitn Sywteia

uid agreemfl'Acs beru'een states in general, oee States en»6.

acts and asreeniante between ttatee in t;eneral. see C.J.S. States S§ 31, 32. 
143.

WESTLA.W ELECTRONIC RESEARCH
ates eases; 360k[add key number].

aka. WBSTLAW guide following the Explanation pages of this volume.
9*,'-

_ Tmnsfer of ffmedons

u of govertxineni, tw UoM 

States «»4.19.

ais of goveramcat. see CJiS 

CJ.S. States § 28.

SEARCH

l^^t^crlptlon of personnel standards on a merit basis

rmlon pages ol this volume

fe. are hereby tramferred to the 0£hce all functions, powers, 
l^of-

the Secretary of Agriculture under section 2019(e)(2) of 

the Secretary of Labor under'-*
(A) the Act of June 6, 1933. as amjended (29 U.S.C, 49 ct 

and
.tection 503(a)(1) of this tide;
Secretary of Health and Human Services under— 

■{JfA) sections 2674(a)(6) and 2684(a)(6) of tiiis tide; 

t.^CR) section 3023(a)(6) of this title;
(C) sections 246(a)(2)(F) and (d)(2)(F) and 291d(a)(8) of 

tide; and
133
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(A) of this title: tmd
(4) any other department, agency. oiSice, or ofScer (other di 

the Preaideat) muier any other provition of law or re * 
applicable to a program of grant-in-aid that specificallv requin 
the esiabllehment and maintenance of personnel atandarde on 
merit basis with respect to the program;

insofar as the fanctlons, powers, and duties relate to the prescri 
of personnel standards on a merit basis.

(b) standards Car systems'of pexsonnel administration
In accordance with regulations of the Office of Personnel iviauan 

mem. Federal agencies may require as a condition of participation i 
assistance programs, systems ttf personnel administration consistei 
with personnel standards prescribed by the Office for positio]' 
engaged in carrying out such programs, standards

(1) include the merit principles in section 4701 of this
(2) be prescribed in such a manner as to minindze F« 

intervention in $ute and local personnel administration,
(c) Powers and duties of Office 

The Office shall—
(1) provide consultazion an:; tichnical ad\ice and assisti 

to Stole and local govemmeru to aid them in complying - 
Standards prescribed by the Office under subsection (a) of 
sftctioo; and

C2) advise Federal agencies administering programs of er 
or fin^cial assistance as to the application of required perso: 
adminla^tion stamiwxls. and recoxnmend and coordinate ni 
taking of eu^ actions by the Federal agencies as the Offic 
COnaiderR will most effectively caxiy out die DUTOOse of 
aubchapter. j' r *

(d) of personnel, property, records, and ftmds; time
tmnsuHf

So much of the personnel, property, records, and imexpei 
balances of appropriations, allocations, and other funds of any Feaena 

. el agency employed, used, held, available, or to be made avaiUble iffi 
connection with the functions, power®, and duties vested in the Of 
by thle eection i« the Director of the Management and Budget sh

134

'.26 No.008 P.05
• b/a

Cb. 62 PERS014NE;
a

(a) Modification or
Personnel standar 

and regulations reft 
continue in effect i 
scribed by the Offict
(f) Systems of perso 

design, ekecttti
Any standards or t 

of iliis section shall 1 
diversity on the par 
execution, and TUHn 
sonnel administratic
(g) Interpretation o

Nothing in this se 
be construed to—

(1) authoxlze 
to exercfsfi any • 
assignment, ad\ 
sonnet action 
employee;

(2) authorize 
merit basis to t 
Or school syster

(3) prevent p 
tlons in the fon 
conditions of t, 
nances of the S

(4) require o 
to disclose his 
religion. Or nat

(5) require 0 

ee, or any per* 
government eir 
nation or to to 
which is desigr 
personal relatii 
blood or marri 
does, or conce 
s^nxal manors;

(4) require o 

to participate ii 
su^ aedrities <
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DfseuslioD Draft 
December 16,1996

UNDER TWff. TTArp TiAPQR STANmAftps

■•■A-

expaieate; (5) on-the-job training; (6) job stttch and job readiness assistance: (7)

fttt - ««aw>pl»led by TANF ne just

P®*^>nii^gwQrk fiom FLSA ooverage. Exemptions by implicatloR arc 
dislbvorsd under the FLSA: Thus» ulien TANF reeipients en,sse in "work activities" 
^m^the Wditionai tests for FLSA c weia^ theywiilbeentitledtothe FLSA’c

Standards Act’s minimum wage ild ®

> Tbe percentage of TANF redpients who must be engaged in work incxeases bv S 
peic^each yw until it maches 50 peieant in the year 2002^ ididTthe^W 
requbed work bouis Increases to 25 in fiscal year 1999 and 30 bom in fiscal year 2000.

%

^■S

-•i
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Th« FLSA*« PnryMM and Qpvertgft

The Pair Labw Standards Act mi enacted to eliminate “labor conditions 
detrimental to die maintenance of the minimum standard of living necessary for beaith, 
efflciency, and general well-being of workm” and the unihir competition caused by 
practices. 29 U.S.C. $ 202(a), The Aet^s coverage is extremely broad, and protects all 
worJccrt whom an eippJoyer *suffisrfs] or permitta] to work ” 29 U.S.C. § 203(j). As the 
Supreme Court has observed, “a broador oc more eompreheiisive covexage of employees 
within the stated categories would be difficult to frame.** US. v. $23 U.S.

362 (1945). Senator Hugo Black, the FLSA*s principal sponsor, characterited the 
PLSA's tern as *%€ broadest definition that has ever been included b any one act.** LL 
citing 81 Cong. Ree. 7657 (1937). ^

Unlike other statutes, udtere common law tests of empEoyment are utilized, the 
“economic lealiiics” of a situation govern whether an employment relationship exists for 
purposes of coverage under the FLSA. This bedrock principle was set forth by the U.S. 
Supreme Court b QoTdbery v. Whitaker House CooperatW#!, Tue., 3d6 u.S. 28 (1961), 
and has been consistently utiUred since,* Under social welfare legislation such as the* 

FLSA, “employees are those who as a matter of economic reality are dependent upon the 
busbess to which they trader service.** Battles v. l^ii-minghaTp, 332 U.S. 126,130 
(1947). The determbatiou depends “upon the circumstances of the whole activity.** 
Rufogftgd.FjQOd.Cmp.-Y. McComb, 331 u.S. 722 (1947). Relevant foctore facludc, but 
are not limited to; **whcth* the alleged employer (I) had the power to hire and fire the 
employees, (2) supervised and controlled employee worfe schedules or conditions of 
enq>loymrat, (3) detombed foe rate and method of payment, and (4) mabtabed 
employment reconls.*’ Bonnette v. Cnlifomla Hiialth and Wrfftre a gftnrv 704 p 2d 
1465,1470 (9ih Cir. 1983)7

Although broad, foe FLSA’s definition b not ell-cncompassmg. “An individual 
who, 'without promise or ejcpectaiiott of compensation, but solely for his personal 
purpose or pleasure, worked in activities carried on by other persons either for their 
pleasure or profit,*' Is not an employee. Wallmy v. Poitianf^irpnrwmftt ^ U.8.148*
152 (1947). Still, foe overriding consideration Is foe economic realities of foe situation. *

Indeed, In thtiPimide Mutual bsunince Co. v. TV>iv!ftn 503 U.S. 318 (1992), ehhouffh 
r^ng to foe eominon lawtest for bterpreting the term “employee** for purposes of ERISA, 
^ Supreme Court expreasly distinguished foe FLSA end noted that foe FLSA*s “strikiM 
breadth... stretches foe meaning of'employee* to cover some parties who im-gM qualiftr «s
aueh under a strict i^ppHoation of traditional agency law principles.** 503 U.S. at 326

•V;
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under which an employment relationship may be found even where no rash pi^ents are 
made and the partlelpants themselvea do not consider themselves employees. Tanv nnH 
Susan Alamo Feundation v. Sec*y of Labofr 471 U.$. 290 (1985).

Propmed Gatdnnee for ]Kvaltt«tiiig FLSA Covaretre ferTANff

Based on mqperienoe to date with woricflue programs, and the strong emphasis in 
the new welfime law on wojdc, we believe that substantial numbers of work&re 
participants.nnder TANF will be employees perfonning work and will be entitled to 
coYeiage under the FLSA. A hict'besed analysis of the *^eo<xnomic realities'* of die 
situation will make the employment nature of the relationship clear. Wc suggest that the 

Department of Labor articulate guidance, based on existing tests, for detamining FLSA 
coverage under TANF work programs, and that DOL Include such guidance In its Field 
Operations Handbook and other appropriate sources. The following principles, gleaned 
fiom current law, should be included In DOL's guidance as to whether an employment 
i«!ation$hh>> and FL8A coverage, exists.

1. j^triking Breadth” of FLSA's Ceveraf a. Congress intended the FLSA to 
have broad coverage in <»xlear to achieve its remedial purposes of protecting a n^tniirinTT^ 
standard of living and eliminating unfair competition caused by sub^standaid wages. 
Courts have consistently affirmed the FLS A’s “striking breadth." See. SsS*, Pa^den. 503 

318; Tonvand Susan Alamo Foundation. 471 US. at 296. DOL should promote this 
principle of broad FLSA coverage b its analysis of weUhre-to^work programs.

2. Economic RealMei Test DOL's guidance should emphasize the applicability 
of die “economic reaUties'’(test in analyzing FLSA coverage under workfhie programs. 
The test is not mentioned in DOL's current guidance. Field Hwndhnntf (cict,
20,1993) at 10b40(a). Inclusion of the “economic realities” test is important to rtintoi^ 

the point that as in all FLSA cases, the economic realities of the work&re situation should 
be analyzed to detennine whether ah cmploym^t relationship exists. The absence of the 
economic realities test in DOL*8 guidance could result in a view that TANF
woric anangements should follow a different analy^s from other types of work.

We believe the eeonpfrfo realities tost will be satisfied in the vast majority of 
cases, given that TANF recipients “as a matter of economic reality are dt^endent iq>on 
the business to which they render service” for their subsistence income. Bartlae v. 
Binnlnffham. 332 U.S. 126,130 (1947).

■;>

Vi
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3- EntntovAT OT Btntflotory of Serytea*. A rotevtott factor in detemiinlng 
wheth^ an employment relationship exists is whether the services being perfonned 
primarily benefit the employer or the individual. Employers may argue fliai work being 
perlbimed by workfkte participants benefits the participant and not the employer, because 
the participant Is performing the aetlviiy as a condition of receiving govenunent boteiits 
aimed at building economic self-sufficiency. They may also argue that workfore is aWn 
to rdiabilitetlon programs ^onsoied by the Salvation Army and others, which some 
courts have found to be *^lely nshabilitative,** and outside the purview of the FL$A. Saa 
WinfonttY.SttiCklaoil S7 F.3d 1064 (9th Cir. 1996). However, a better approach is to 
focus on whether the employer is primarily benefitdng from the work participant's 
activities. In this regard, a relevant consideration should be whether the employer has 
assigned the TANP reciplerit to perfonn work or produce products similar to the 
employer’s other employees.

Ritpectatfen of CnmpftnBftrtoB. Courts have found the issue of whether the 
employee has an expectation of compensation for his/her services relevant to the question 
of PLSA coverage. TANF participants will fUlly e3q>ect compensation. i.e., at least their 
TAMP payment for the serviees they peifoim. providing strong evidence of their status as 
employees.

5. Tar Constderattona. DOL should coiuider whether an employer has availed 
itself of the T&rgetted Jobs Tax Credit (or similar benefits) for the TANF recipient or 
similariy-situated workm. iThese programs typically reward employm for fimployiag 
hard to place Individuals, Including, In the case of the federal law, welfkre recipients. 
Binployecs should not be peimlttedto claim tax breaks based on employer status but 
avoid employer status for purposes of paying the minimum wage.

6. FBflttionsYS^liahris- As previously noted, the “work activities” permitted
under TANF are broad in scope, ran^g from vocationa! education to community service 
and cmploymcnL The categ^es of work activities contained In the law are not defined 

and are not usefid In distinguishing between activities that do and do not constitute work 
for purposes of the FL8A. Accordingly, the focus should be on foe fimedons a TANF 
recipient performs, and not^ihe label that foe state or employer attaches to those activities.

7. Tmlninif va. Work. The stated purpose of the new welfoze law is to help 
individuals make the intnsition from government assistance to self-sufficiency. 
Equipping TANF recIpiAits with the knowledge and skills needed for good jobs at good 
wages will in many cases require extensive training and education. To the extent TANF 
training pxogrm meet DOL’s traditional criteria for excluding such progmms from

4

'■I

■
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FL$A coverage^ DOL*s standard rules should govern. However* DOL should be vigilant 
in not permitting employers to use *1t«ining programs^ as a subterfuge for engaging 
TANF recipients to perform work without the protections of the FLS A.

Under DOL^s tradhionBl test for distinguishing between training and employment, 
trainees are not employees ifall a!x of the following Actors are met:

1. the training, even though It includes actual operation of the foeilities of the 
employer, is similar to that which would be given in a vocatfoiml school;

2. the training is for the benefit of the nvinees;
3. The trainees do not di^laee regular employees, but work under dose 

observation (Note; TANF does not peimit employers to displace current employees with 
TANF recipients)

4. The employer that provides tiie training derives no immediate advantage fiom 
the activities of the trainees and on occasion his operations may actually be impeded;

5. The trainoss are not necessarily eniitled to a job at the completion of the 
training period; and

6. The employer and the trainees understand that the trainees are not entitled to 
wages for the time spent in training.*

When confronted witii employer arguments that TANF recipimts are trainees and 
not employees, DOL should review the nature of (he activity being pcrfonned and 
consider whether such an activity typically is considered work. In addition, DOL should 
consider the typical duration oftxaMing for such work. Given past experience with 
workfhre ptograms. it is likely that In most cases, TANF tecipients will be placed in low- 
levcl, ent^-level work, and training will be of a limited nature and duration, thus, the 

nature and duration of TANF worker training will differ maikediy from the training DOL 

has excluded from FLSA coverage.

g. Whft Is the Employer? The FLSA'defines "employer” to include "any person 
acting directly Or indirectly in the interest of an employer in relation to an employee." 29 
U.S'C. § 203(d). In determining who is the TANF worker's employer, the tr^itional 
indicia of employer control should fimtor mto the analysis, including:

* Similar criteria were recently set fcxih by DOL for purposes of dlstingui^g 
when activities under the recent Sdiool-to-Work Act count as work vs. schooling. Courts 
often utilize the above criteria as guidance, but do not necessarily find them 
determinative. Reich v. Parker Piie ProtectlonPistrlcL 992 P.2d 1023 (lOtfa Cir. 1993); 
Meleuflhllnv.Enslev. S77 P.2d 1207 (4th Cir. 19S9).

:■■■
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a. Whethear tlie employer has the ability to hire, dlsciplhie or fire the
employee;

b. Whether the employer detemtines the rate or method of payment;
c. Whether the employer has the right to supervise and control the 

employees' work sdheduK conditions of employment, or ^ or manner of work being 

pertfonned;
d. Whether the employer malnij^ employment records for the employee

Bonnette. 704 at 1470.

In reviewing the above factors. DOL ahould bear in mind that in some cases, a 
Joint employer relatlonshh) may exist between foe state agency supplying TAMF 
payments and foe entity fm-which foe paitich>ant is working. Und» FLSA Joint 
employer doctrine, a detennination of whether a joint employer situation exists depends 
on “alt foe ftets in foe particular case." 29 CFR § 791.2(a). The joint employer analysis 
will obviously be influenced by bow a state elects to structuie its program. While we do 
not know a gpnat deal at this point about bow states will be structuring their work&te 
programs under TANF, wilt states utilife employment agencies to place workfare 
participants, will states divert TAhiF checks to an employer ot continue to make TANF 

payments on foelr own, etc., it is quite possible that a joint employmont situation will 
exist. The state agency will, at a minimum, be lesponslble for the payment of “wages" in 
the form of a TANF grant, and may in many cases have a level of Involvement and 
ooatrol over a TANF work participants' assignment The employing entity will have 
control over the work to be perfotmed and the conditions under which it is performed. 
Thus, bofo foe state end the other empbyer may be jointly and severally liable for 
payment of the minimum wage.

Cottcluaion
DOL should prepare and ciroulate gui^ce stating foat the economic realities test 

will be used to determine whether a TANF recipient is engaged in a “work a^vity” that 
meets the definition of work under foe FLSA. This ^dance should be ineoiporated into 

foe Fidd Oparations Handbook and other appropriate sources.

a
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“REGULAR" MINIMUM 
WAGE\i^ORK£R

Single ptrent with 2 kidf 
employed 40 hrsAvk 
at minimum wage 
makca income < 100% of 
poverty

$5*15/hour * 40 hffi week 
xS2/wk£* $10^712

iOO% of poverty In 1994 
for family of $12,980

WOULD MOST UKELY 
QUAUFV FOfe

BECAUSE INCOME 
BELOWs

o Pood Stamps 130% of poverty

0
A

»

Medicaid fori 
kids under 6 
kids bom after 
9/1985

155% of poverty
100% of poverty

0 Earned Income Tax 
Credit

$11,610/year

o Some subsidized 
child care

Statc>tet formulas

0 Free school lunches 
for k!^

150% of poverty

o WIC supplemental 
food for kids < 5

185% of poverty

0 Home heating aid 150% of poverty

0 Housing/rental
assistance

50% of median Income In 
metropolitan area

0 Job training thru 
JTPA Title n-A

100% of poverty or 70% 
of BLS living standard

o

o

Uttcmplcyment
Insurance

Workers Comp

Because wages and houra | 
worked would qualify in 
most state*
Because an "employee”

Note* Since the autcmitic link between APDC end Medicaid eligibility has been 
brokenj Medicaid coverage could be evailaWe .to the single working parent as well as 
the children if eligibility meets state-set standard# that were In place 7/14/94. The 
median of all states In 1996 was gross income of $8,440 or less. Therefore, the single 
parent working 50 hours e week at minimum wage for 52 weeks a year ($8,034) would 
most likely qualify for coverage In most states, regardless of whether they receive 
I^ANP or not

■4
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-TANP NyORKER" WOULD MOST LIKELY IP GROSS INCOME 1
QUAUFY FORi BELOWi 1

0 Food Stamps 130% of poverty

0 Medicaid fon
• kids under'6 133% of poverty

Single parent with 1 kids • kids bom after 100% of poverty
employed in workfare 9/1983
situation ’

1 Assuming Income 0 Earned Income Tax $n,416/year
Credit

■

m < 100% poverty
0 Some subsidized 

child care
State-set formulas

0 Possibly •
trinsporution
expenses

State-set formulas . H

0 Free school lunches 
for kids

130% pf ppverty

0 WIG supplemental 
food for kids < 5

185% of poverty

0 Home headng aid 150% of poverty

0 Housing/rcstal 50% of median Income In
assistance metropolitan area

0 Job training thru 100% of poverty or 70%
JTTPATiden-A of BLS living standard

0 Unemployment If Wages and hours
Knturance worked; would qualify In 

most states
0 Workers Comp Because an ‘'employcse*' |

broken, Mcdiceid eovcrege could be evelltbk to tbe single working perent as wdl t$ 
the children Sf efiglbll!^ meets st«te*eet standerdi tbit were in place 7/16/96, The 
median ol all states in t9H was gross Income of $8,&40 or less* Therefore, the single 
parent working 30 hours s week at minimum wage for 52 weeks a year ($8,034) would 
most likely qualify for coverage In most states, regardless of whether they receive 
TANF or not

'r-:r*
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City Labor Head Babks Effort to Organize Workfare Participants
By STEVEN GREENHOUSE

In an Important boost to the metropolitan 
area’s most ambitious unionization drive in 
years, Stanley Hill, head of New York City’s 
largest union of municipwl workers, said 
yesterday that he would back efforts to 
organize the city’s 35,000 welfare recipients 
who are required to work for their benefits.

Mr. Hill, executive director of District 
Council 37, which has 125,000 members, said 
that in an effort to see how his powerful 
union can help, he will meet next week with 
a community group that has gotten more 
than 4,000 city workfare laborers to sign 
authorization cards pledging their support 
for a union. The workers are looking to the 
labor movement for help as they increasing-

, ly complain about working conditions under 
the city's fast-growing workfare program, 

. by far!the nation’s largest.
“I think it’s a good idea,” Mr. Hill said in 

an interview. "These people should have 
collective bargaining rights. They should 
have the same rights as other workers. 
Workfare must not be allowed to become 
synonymous with indentured servitude.”

But Mr. Hill acknowledged that the drive 
to unionize welfare laborers faces a major 
obstacle; New York City is not required to 
recognize or bargain with such workers, 
even if a majority backs a union, because 
under state law they are not considered 
traditional workers, but rather welfare rer 
cipients.

"The law is that they’re not defined as

employees, but we’re going to try to get that 
changed possibly down in Washington or at 
the state level,” he said.

Union officials acknowledge, however, 
that it will not be easy to persuade the 
Republican Congress in Washington or the 
Republican State Senate in Albany to pass 
legislation that would enable workfare la­
borers to form unions. Such legislation could 
be expected to make welfare programs 
more expensive at a time when Federal and 
state governments are eager to reduce wel­
fare spending and budget deficits.

In New York City, welfare recipients are 
sweeping streets, cleaning parks and work­
ing as hospital aides, receiving as little as 
$68.50 in cash and $60 in food stamps every 
two weeks for their 26 hours of work a week..

With the new Federal welfare law requir­
ing states and cities to put hundreds of 
thousands of welfare recipients into work- 
fare jobs, the nation’s labor movement fears 
that such workers not only will be used to 
replace unionized workers but will put 
downward pressure on wages. Mr. Hill’s 
parent union, the American Federation of 
State, County and Municipal Employees, 
and several other large unions are focusing 
on this fast-growing pool of laborers as ripe 
for unionization.

Sheila Duncan, a welfare recipient who 
has worked in recent months as a Sanitation 
Department sweeper, said she is eager to 
join a union for workfare laborers. “We

Effort to Organize Workfare Participants Gets Backing of Powerful City Labor Leader

'think a union wili heip get us 
permanent Jobs and belter working 
'conditions," she said. "And most im­
portant a union might make them 
treat us with respect. For 24 years, 1 
worked in procurement in the Tran­
sit Authority before 1 was laid off, 
and we don't deserve to be treated 
this way."

On Thursday afternoon, Ms. Dun­
can joined more than 100 other par­
ticipants In the Work Experience 
Program, known as WEP, at a dem­
onstration at Sanitation Department 
headquarters near City Hall to de­
mand that department officials rec- 

, ognize them as a union and discuss 
grievances.

Many workers at the demonstra­
tion complained that the department 
dues not give them gloves, coats or 
boots and does not allow them to use 
the bathrooms In Che Sanitation De- 

..partment garages where they are 
based. Several also complained that 
when they sweep streeU, they have 
to keep their lunch bags tied to the 
garbage cans they push around be- 
'cause they have nowhere else to 

■ store their lunches. And when they 
sit down to eat lunch, they said, they 
have no place to wash their hands.

"It would be great If the union 
could gel the city td promise to turn

iOCjm
i«

maer Sfcwime Nr> Yort Tuna
Workfare laborers demonstrated across the street from the Sanitation 
Department on Thursday to press for better conditions and equipment

the workfare Jobs Into permanent 
Jobs," said Robert Jones, a Sanita­
tion Department sweeper In Coney Island.

Richard Schwartz, a senior advis­
er to the Mayor, said. "The fact is 
that welfare recipimts parllcipatmg 
In work programt in exchange for

their benefits do not have the right to 
unionize. Further, the Federal wel­
fare reform that President Clinton 
signed mandates workfare at a level 
of 25 percent of all recipients in the 
coming year."

Mr. Schwartz said that since 
March 1995, the Otty's welfare rolls

have declined to 925,000, a 235,000 
drop that he said was the largest 
ever recorded by any city. .

City officials say workfare aiaslgii- 
ments are not Jobs, but rather an 
opportunity for people who are able- 
bodied to ^ve something back to the 
community In exchange for their benefits.

"Many of these people have been 
out of work for a long time, and this 
Is exactly the preparation they need 
to get work,” Mr. Schwartz said.

Officials have also said that they 
have heeded the workers’ needs for 
suitable work clothes. "The city haa 
purchased thousands of coats, 
gloves, hats and boots and has gone 
to considerable expense and effort to 
Insure that they're distributed to alt 
the W,E.P,'s in the system," Mr. 
Schwartz said. . , i ..
' Since early December, the Assod- 
fidon of Conmuinlty 

, for Reform Now, a group of bbmpni- 
nltji organizen known as Acorn, hiu 
been working to help New Ifork's 
workfare laborers form a union, 
with mors than 4,000 authorization 
cards already signed, the group’s 
leaders say they hope to collect more 
than 15,000 cards by this spring and 
present them to Mayor Giuliani to 
pressure him to recognize and bar­
gain with the workers, even If sute 
law does not require him to do so.

"If we have 15.000 to 20i000 cards

Workfare laborers 
are not defim^ as 
employees by law.

and can move a lot of people Into the

Sri'S snrs".^Acom’s director of organizing.
Independent of Acorn, a second 

community group, W.E.P. Workers 
Together, Is trying to organize the 
workfare laborers not so much Into a

^M|.^BSwk^«.orgi^

wbrkersiiieea tThS^T'a voice to 
make their work tm abusive."
boroiThS^’m^M'Sj Si Wro

stem at a Groundhog Day ceremony 
in queens. Twb weeks ago. workers 
sat In at Mr. Stem’s of flceTo demand

that he meet with them to discuss 
grievances. Also last month, work- 
fare laborers took over 10 of trie 
Parks Department’s district offices 
to demand coats and gloves.

Mr. Hill said that Gerald W. McEa- 
tee, president of the American Fed­
eration of State, County and Munici­
pal Employees, has urged him no 
support organizing the workfare la­
borers. Such an effort might create 
tensions with Mr. Giuliani, a mar 
with whom Mr. Hill has maintalnejd 
warm relailons even though they 
have opposed each other In negotlif- 
tlons.

"Mayor Giuliani has never said lia 
me, ’Don’t organize people,”’ Mf. 
Hill said. ;

Last Scptetnber, Mr. Hill called fqr 
. a moratorium on expanding the 
city's workfare program, saying hie 
eras concerned that the program piA- 
vlded little training and did not ho^ 
out the hope of permanem Jobs Mr 
participants. A few days later, Mr. 
Hill lifted hla call for a moratoiiuih 
after Mr. Giuliani agreed to regulair 
meetings to monitor the prograih 
and discuss , how It might lead to 
permanent Jobs Mr. Hill said 2M 
workfare laborers have moved Into 
permanent hospital, parks arid 
school lunchroom Jobs thanks jfi 
these meetings ’’
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medical child support order with respect to any participant or 

beneficiaiy' shall be deemed to apply to each group health plan 

which has received such order, from which the participant or 

beneficiarj' is eligible to receive benefits, and with respect to 

which the requirements of paragraph (4) are met.”.

(c) Effective Date.—The amendments made by tliis 

section shall apply with respect to medical child support orders 

issued on or after the date of the enactment of this Act.

Subtitle G—Increase in Public Debt
Limit

SEC. 5701. INCREASE IN PUBLIC DEBT LIMIT.
Subsection (b) of section 3101 of title 31, United States 

Code, is amended by striking the dollar amount contained 

therein and inserting “$5,950,000,000,000”.

Subtitle H—Miscellaneous
SEC. 5801. AUTHORITY OF STATES TO CONSOLIDATE 

AND AUTOMATE THE ADMINISTRATION OF 
CERTAIN ASSISTANCE PROGRAMS, AND TO 
CONTRACT COMPETTnVELY FOR THE AD­
MINISTRATION OF SUCH PROGRAMS TO RE­
DUCE FEDERAL AND STATE PROGRAM 
COSTS.

(a) In General.—Notwithstanding any other provision of 

law, a State may administer or provide for the administration 

of 1 or more programs described in subsection (d) in accord­
ance with a qualified plan approved as provided in subsection 

(c)(2), and any eligibility determination made by a nongovern­

mental entity or employee in accordance with such a qualified 

plan shall be considered to be made by the State and a State 

agency. No provison of law shall be construed as preventing 

any State fi-om allowing eligibility determinations described in 

this section to be conducted, using Federal funding and 

porcesses established by the State, by an entity which meets 

such qualifications as the State determines and is not a State 

or local government, or by an individual who is not an employee 

of a State or local government.

July 27. 1997 (6;19p.m.)
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(b) Qualified Plan Defined.—As used in subsection 

(a), the term “qualified plan” means a plan which covers 1 or 

more profirrams described in subsection (d) and which—
(1) provides for increased automation of the process­

ing of eligibility determinations under the program to pro­
mote eft'iciency and allow a reduction of the total number 
of persons assigned to perform the determinations;

(2) provides for integration of eligibility determina­
tions under the programs covered by the plan, including the 

consolidation of State agencies to allow for a further reduc­
tion of the total number of persons assigned to perform the 

determinations;
(3) provides for competitive bidding for the right to 

collect and process data used to make eligibility determina­
tions under the programs covered by the plan, under State 

regulations to ensure that States rely on the most efficient 
and innovative provider of such services and minimize State 

and Federal costs; and
(4) provides assurances that the plan does not affect—

(A) any condition for eligibility for benefits under 

a program covered by the plan;
(B) any right to challenge any determination re­

garding eligibility for, or any right to, benefits under 

any such program;
(C) any determination regarding quality control or 

error rates under any such program; or
(D) any safeguard of the privacy, confidentiality, 

or protection of any individual eligible for, or recei\4ng 

any benefit under any such program.
(c) Administrative Provisions.—

(1) Submission of plans.—A State desiring to ad­
minister or provide for the administration of 1 or more pro­
grams described in subsection (d) in accordance with a 

qualified plan may submit a plan for such administration 

to the appropriate Federal official with respect to any pro­
gram covered by the plan. Norivithstanding any other pro-
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vision of law, review of a plan under this section by the ap­
propriate Federal official as defined in subsection (e) to 

whom the plan is submitted is the sole requirement nec­

essary prior to implementation by a State.

(2) Approval of plans.—
(A) Ix GENERAL.—The appropriate Ftnleral offi­

cial to whom a plan is submitted pursuant to para­

graph (1) shall approve the plan if the appropriate 

Federal official determines that the plan contains all of 

the elements specified in subsection (b), and shall dis­

approve the plan if the appropriate Federal official de­
termines that the plan does not contain all of the ele­

ments specified in subsection (b). In order to dis­
approve the plan, the appropriate Federal official shall 
inform the State in writing, witliin 10 daj's after re­
ceipt of the plan, of the specific elements of the plan 

that are not present as required for the plan to be ap­
proved.

(B) Default approval.—If, by the end of the 

10-day period that begins with the date a plan is sub­
mitted pursuant to paragraph (1) to an appropriate 

Federal official, the appropriate Federal official has not 
disapproved the plan, the plan is deemed to be ap­

proved.
(C) Consultations.—In determining whether to 

approve a plan that covers more than 1 program de­
scribed in subsection (d), the appropriate Federal offi­

cial to whom the plan is submitted shall consult with 

the appropriate Federal official or officials with respect 

to the other program or programs covered by the plan.
(d) Programs Described.—The programs described in 

this subsection are the following:

(1) The special supplemental nutrition program for 
women, infants, and children (WIC) established under sec­
tion 17 of the Child Nutrition Act of 1966 (42 U.S.C. 
1786).
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(2) The food stamp prof^am under the Food Stamp 

Act of 1977.
(3) A medical assistance prof>jam operated under a 

State plan approved under title XIX of the Social Security 

Act.
(e) Approprutk Fedei{.u. Officlvl.—As used in this 

section, the term “appropriate F'ederal official” means—
(1) in the case of the programs described in para­

graphs (1) and (2) of subsection (d), the Secretan' of Agri­
culture; and

(2) in the case of the program described in subsection 

(d)(3), the Secretan' of Health and Human Senices.
(f) Payments to States.—

(1) In general.—Within 60 days after the date a 

State plan submitted pursuant to subsection (e)(1) is ap­
proved, the appropriate Federal official to whom the plan 

was submitted shall pay the State $5,000,000 from sums 

in the Treasury of the United States not othenvise appro­
priated, which amount be used only to cover the costs of 

conducting competitive bidding in accordance with the plan 

and to cover the other initial eosts incurred in developing 

the plan.
(2) Limitation.—^A State may not receive more than 

1 payment under paragraph (1).

July 27, 1997 (6:19 p.m.)
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1 Subtitle H—Miscellaneous
2 SEC. 5801. AUTHORITY OF STATES TO CONSOLIDATE AND

3 AUTOMATE THE ADMINISTRATION OF CER-

4 TAIN ASSISTANCE PROGRAMS, AND TO CON-

5 TRACT COMPETITIVELY FOR THE ADMINIS-

6 TRATION OF SUCH PROGRAMS TO REDUCE

7 FEDERAL AND STATE PROGRAM COSTS.

8 (a) In General.—Notwithstanding any other provi-

9 sion of law, amay administer or provide

10 for the administration of 1 or more programs described

11 in subsection (d) in accordance with a qualified plan ap-

12 proved as provided in subsection (c)(2), and any ehgibihty

13 determination made by a nongovernmental entity or em-

14 ployee in accordance with such a qualified plan shall be

15 considered to be made by the State and a State agency.

16 No provison of law shall be construed as preventing the

17 State fi-om allowing eligibihty determinations described in

18 this section to be conducted, using Federal funding and

19 porcesses estabhshed by the State, by an entity which

20 meets such qualifications as the State determines and is

21 not a State or local government, or by an individual who

22 is not an employee of the State government or of local

23 government in the State.

24 (b) Qualified Plan Defined.—^As used in sub-

25 section (a), the term “qualified plan” means a plan which

July 27, 1997 (7:50 p.m.;
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1 covers 1 or more programs described in subsection (d) and

2 which—

3 (1) provides for increased automation of the

4 processing of eligibility determinations under the

5 program to promote efficiency and allow a reduction

6 of the total number of persons assigned to perform

7 the determinations;

8 (2) provides for integration of eligibility deter-

9 minations under the programs covered by the plan,

10 including the consolidation of State agencies to allow

11 for a further reduction of the total number of per-

12 sons assigned to perform the determinations;

13 (3) provides for competitive bidding for the

14 right to collect and process data used to make eligi-

15 bihty determinations under the programs covered by

16 the plan, under State regulations to ensure that the

17 State rehes on the most efficient and innovative pro-

18 vider of such services and minimize State and Fed-

19 eral costs;

20 (4) provides assurances that the plan does not

21 affect—

22 (A) any condition for eligibihty for benefits

23 under a program covered by the plan;

July 27, 1997 (7:50 p.m.).
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1 (B) any right to challenge any determina-

2 tion regarding ehgibility for, or any right to,

3 benefits under any such program;

4 (C) any determination regarding quality

5 control or error rates under any such program;

6 or

7 (D) any safeguard of the privacy, confiden-

8 tialit}^, or protection of any individual eligible

9 for, or receiving any benefit under any such

10 program; and

11 (5) apphes to not more than 50 percent of the

12 recipients of benefits under any program described

13 in subsection (d).

14 (c) Administrative Provisions.—

15 (1) Submission op plans.—State desiring

16 to administer or provide for the administration of 1

17 or more programs described in subsection (d) in ac-

18 cordance with a qualified plan may submit a plan for

19 such administration to the appropriate Federal offi-

20 cial with respect to any program covered by the

21 plan. Notwithstanding any other profusion of law, re-

22 view of a plan under this section by the appropriate

23 Federal official as defined in subsection (e) to whom

24 the plan is submitted is the sole requirement nec-

25 essaiy prior to implementation by the State.

July 27, 1997 (7:50 p m.)
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5

6

7
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9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

25

(2) Approval of plans.-

(A) In general.—The appropriate Fed­

eral official to whom a plan is submitted pursu­

ant to paragraph (1) shall approve the plan if 

the appropriate Federal official determines that 

the plan contains all of the elements specified 

in subsection (b), and shall disapprove the plan 

if the appropriate Federal official determines 

that the plan does not contain all of the ele­

ments specified in subsection (b). In order to 

disapprove the plan, the appropriate Federal of­

ficial shall inform the State in writing, within 

10 days after receipt of the plan, of the specific 

elements of the plan that are not present as re­

quired for the plan to be approved.

(B) Default approval.—If, by the end 

of the 10-day period that begins with the date 

a plan is submitted pursuant to paragraph (1) 

to an appropriate Federal official, the appro­

priate Federal official has not disapproved the 

plan, the plan is deemed to be approved.

(C) Consultations.—In determining

whether to approve a plan that covers more 

than 1 program described in subsection (d), the 

appropriate Federal official to whom the plan is

July 27, 1997 (7:50 p.m.)
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1

2

3

4

submitted shall consult with the appropriate 

Federal official or officials with respect to the 

other program or programs covered by the plan, 

(d) Programs Described.—The programs de-

5 scribed in this subsection are the following:

6 (1) The special supplemental nutrition program

7 for women, infants, and children (WIC) established

8 under section 17 of the Child Nutrition Act of 1966

9 (42 U.S.C. 1786).

10 (2) The food stamp program under the Pood

11 Stamp Act of 1977.

12 (3) A medical assistance program operated

13 under a State plan approved under title XEK of the

14 Social Security Act.

15 (e) Appropriate Federal Official.—As used in

16 this section, the term “appropriate Federal official”

17 means—

18 (1) in the case of the programs described in

19 paragraphs (1) and (2) of subsection (d), the Sec-

20 retar}'^ of Agriculture; and

21 (2) in the case of the program described in sub-

22 section (d)(3), the Secretary of Health and Human

23 Services.

24 (f) Payivcents to States.—

July 27, 1997 (7:50 p.m.)
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1

2

3

4

5

6

7

8 

9

10

11

12

(1) In general.—^Within 60 days after the 

date a State plan submitted pursuant to subsection 

(e)(1) is approved, the appropriate Federal official 

to whom the plan was submitted sbaJl pay the State 

$ from sums in the Treasury of the 

United States not otherwise appropriated, which 

amount be used only to cover the costs of conducting 

competitive bidding in accordance with the plan and 

to cover the other mitial costs incmred in developing 

the plan.

(2) Limitation.—State may not receive 

more than 1 payment under paragraph (1).

July 27. 1997 (7:50 p.m.)
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April 4, 1997

MEMORANDUM FOR THE PRESIDENT

FROM; DONNA SHALALA
DAN GLICKMAN 
BRUCE REED

SUBJECT: TEXAS WELFARE PLAN

As you know, Texas has asked for federal permission to issue a “request for offers” for a 
private company to operate an integrated enrollment system for Medicaid, Food Stamps, 
Temporary Assistance for Needy Families, and potentially other nutrition and workforce 

programs.

We believe we must give Texas an answer immediately. The state has engaged in good 
faith discussions with various agencies for more than 9 months, and state officials are now 
publicly criticizing the Administration for the delay.

We believe we have a compromise proposal which will break the stalemate — a proposal 
based on existing Medicaid laws and regulations, that will allow the state to explore innovative 
ways to deliver public services while ensuring beneficiaries’ rights to assistance and maintaining 
many public sector jobs. As shown in the chart below, our plan would allow Texas to use private 
contractors to obtain information fi-om applicants and assist them in completing their applications 
for benefits. However, the determination of eligibility would be conducted by public sector 
employees.

Allows Private Contractors to:
Texas

Proposal
Union

Proposal
Our

Compromise

Assist Individuals in
Completing Applications

Yes No Yes

Determine Eligibility Yes No No

Consider Appeals No No No

Conduct Quality Control No No No



Our plan would:

• Protect beneficiaries by ensuring that only public sector civil service employees 
determine benefit eligibility, consider appeals, and conduct quality control 
operations, and ensuring that the contract does not contain incentives that would 
lead to inappropriate denial of program benefits.

• Maintain public sector jobs associated with the determination of eligibility for 
benefits.

• Allow Texas to achieve program efficiencies through a bidding process. The 
Texas legislature, in authorizing the project in 1995, required that any savings 
fund additional health and human services programs. The Bush Administration 
has not committed to how these savings would be reinvested, but estimates the 
state could save enough to expand health care coverage to up to 150,000 needy 
children.

We would allow the state of Texas to release a request for offers based on these 
principles. Once the state chooses among the bids, the state would be required to submit to HHS 
and USDA the proposed contract for approval. The Administration would refuse the contract if 
it did not meet our standards.

Background on the Texas Proposal

The new welfare law explicitly allows states to contract with private entities to administer 
Temporary Assistance for Needy Families (TANF). Because of this new authority in TANF, a 
few states are seeking new contracting authority for Medicaid and Food Stamps as well, so they 
can operate privately-run, one-stop eligibility centers. In addition to the Texas proposal, 
Wisconsin has submitted a proposal which would allow 10% of its welfare caseload to be served 
by private entities (this percentage could significantly increase in later years). We will continue 
to meet to consider Wisconsin’s proposal.

Federal agencies and the state of Texas have been negotiating since June 1996 over the 
state’s proposal to privatize the administration of TANF, Medicaid, Food Stamps, and certain 
other federally-funded nutrition programs. Last spring, the state legislature passed a welfare 
reform plan with bipartisan support, with endorsements from Lt. Gov. Bob Bullock and other 
leading Democrats. This legislation did not specifically call for privatization but authorized the 
state to conduct a bidding process. Under the potential proposal, private contractors could collect 
information about applicants and make eligibility determinations. The State would retain control 
over the appeals and quality control processes.

Texas argues that it caimot proceed with plans to eontract out TANF (as the welfare law 
allows) unless the Administration permits private contracting for Food Stamps and Medicaid, 
because maintaining separate eligibility systems for these programs would create administrative 
difficulties. To take the most obvious problem, a dual system would require many individuals to 
go to one location to apply for TANF and another location to apply for Food Stamps and 
Medicaid.



As you know, labor leaders would like us to refuse the Texas request entirely. They see 
even limited privatization as a dangerous precedent and have made clear that they view this 
decision as critically important to public employee unions.

Recommendation

All the relevant agencies and White House offices agree that the Administration should 
adopt a compromise position which would give Texas the opportunity to seek a partially 
privatiz^ integrated system. This position would draw the line on the basis of our existing 
Medicaid law and practice, which would allow privatization of some but not all administrative 
functions. Under this approach, the application, interview, and other information-gathering could 
be done by private employees; the eligibility determination itself, as well as appeals and quality 
control, would remain in the hands of public employees. In addition, the Administration should 
require that any contract Texas enters into protects applicants’ and beneficiaries’ privacy rights 
and does not include incentives that would lead to inappropriate denials - or, as 0MB notes, 
inappropriate issuances ~ of program benefits.

The Medicaid program already allows private hospital workers to do intake and eligibility 
work, up to the point of actually determining eligibility. For the Food Stamp program this 
approach would require the granting of administrative waivers.

Allowing privatization of these functions, conditioned on appropriate contract incentives 
and safeguards, strikes the right balance between allowing states to explore innovative ways to 
deliver public services and ensuring that applicants’ and beneficiaries’ rights are protected. It is 
tme that this approach will allow the state to displace some state workers. But the potential for 
displacement is much lower than under the state’s own proposal. In any event, we have crossed 
this bridge already in Medicaid and other contexts - for example, the Department of Labor has 
granted a waiver to Massachusetts to contract out all employment services and is prepared to do 
the same for other states as well.

In line with this view, we recommend that we inform Texas of the principles we will apply 
in reviewing any privatization contract and give formal permission to the State to issue its RFO. 
Once the State accepts a bid, the Administration will review whether the contract appropriately 
accords with our principles, and bar the state fi-om proceeding if it does not.

Approve

Disapprove
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Office of the Assistant Secretary 

The Administration for Children and Families
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FROM: Margaret Pugh

Telephone: (202)401-6944
Fax: (202)401-4678
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DRAFT 3/26/97

The State of Texas has asked that HHS and USDA provide final guidance under 
which Texas could release the request for offers (RFO) for its Texas Integrated 

Enrollment Services (TIES) project, if it so chooses.

At this time, HHS will approve Federal matching funds for project planning 
activities for the costs incurred through the release of the RFO. We will consider 
HHS funding for the actual project itself, at such time as the State submits an 
Implementation Advance Planning Document (lAPD) for approval by the federal 
agencies.

As Texas moves forward with this process, HHS recommends that the State bear 
in mind provisions of Section 1902 of the Social Security Act which reflect the 
principle that certain activities included in the eligibility determination process be 
performed by public agencies. In general, these provisions require public agencies 
to evaluate the sufficiency of individuals' applications for public assistance and to 
make the essential eligibility determination decision.

In many respects, we believe this principle mirrors current practice in the Medicaid 
program. Typically, under Medicaid, some (but not all) phases of the eligibility 
determination process for federal public assistance programs may be performed by 
outside contractors. Contractors (i.e., persons who are not employees of the 
State) can perform "initial processing" functions further described below.

Permitted contractor-performed functions can include, for example, taking 
applications, assisting applicants in completing applications, providing information 
and referrals, obtaining required documentation, assuring that information 
contained in applications is complete, and conducting any necessary interviews.

Contractors are specifically precluded from evaluating the information contained in 
the application and supporting documentation, making a determination of eligibility 
or ineligibility, certifying a determination of eligibility, and notifying applicants of 
the results of the eligibility determination and informing them of their appeal rights. 
These functions must be performed by a State employee authorized to make 
eligibility determinations for the State Medicaid agency.

HHS appreciates that Texas is committed to exploring innovative ways to deliver 
public services. In examining offers, we encourage Texas to consider contract 
terms which assure program integrity, provide incentives for enrolling all eligible 
persons, and call for the collection of adequate data to measure successful 
contractor performance.
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March XX, 1997

Michael D. McKinney, M.D.
Commissioner
Texas Health and Human Services Commission 

P.O. Box 13247 
Austin, Texas 78711

Dear Commissioner McKinney:

I am writing to follow up on our most recent conversations and to respond to your 
March 5, 1997 letter to me concerning the Texas Integrated Enrollment Services 
(TIES) project. In that letter, you asked that we provide final guidance under 
which Texas could release the TIES request for offers (RFC), if it so chooses, with 
the U.S. Department of Health and Human Services' (HHS) approval.

This letter provides that guidance, approves your request for planning funds, and 
outlines several considerations which we encourage Texas to take into account 
when contracting with outside parties for the delivery of services. Assuming that 
the RFO which you intend to release to the public reflects the substance of our 
staff discussions and the guidelines described below, we see no problem with your 

proceeding at this time.

Let me take this opportunity to briefly summarize where we are in the process. 
Over the past several months, our staff have been working together very closely 
to resolve many systems issues related to the development of the TIES program. 
As you know, our approval of the release of the RFO is a first step in the process 
for approving use of federal funds for the development and implementation of a 
state's computerized eligibility determination systems for Medicaid. (Funding for 
systems development under TANF does not require federal approval.)

In order for HHS to consider approving and funding a contract which may result 
from release of the RFO, the State must submit an implementation advanced 
planning document (lAPD) for HHS’ prior approval following the solicitation 
process, in accordance with the rules at 45 CFR Part 95, Subpart F. The lAPD 
must meet the requirements specified in the cited rules and provide a rigorous and 
positive cost benefit analysis for the project. The State may want to advise 
potential offerors to make use of HHS' cost benefit analysis guidance for State 

systems, which I have inciuded for your review.

At this time, HHS will approve Federal matching funds for project planning 
activities for the costs incurred through the release of the RFO. We will consider
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HHS funding for the actual project itself, at such time as the State submits and 
lAPD for approval by the federal agencies. We understand that you plan to move 

forward with this process.

As you proceed, we recommend that you bear in mind provisions of Section 1902 
of the Social Security Act which reflect the principle that certain activities included 
in the eligibility determination process be performed by public agencies. In 
general, these provisions require public agencies to evaluate the sufficiency of 
individuals' applications for public assistance and to make the essential eligibility 

determination decision.

In many respects, we believe this principle mirrors current practice in the Medicaid 
program. Typically, under Medicaid, some (but not all) phases of the eligibility 
determination process for Federal public assistance programs may be performed by 
outside contractors. Contractors (i.e., persons who are not employees of the 
State) can perform "initial processing" functions further described below.

Permitted contractor-performed functions can include, for example, taking 
applications, assisting applicants in completing applications, providing information 
and referrals, obtaining required documentation, assuring that information 
contained in applications is complete, and conducting any necessary interviews.

Contractors are specifically precluded from evaluating the information contained in 
the application and supporting documentation, making a determination of eligibility 
or ineligibility, certifying a determination of eligibility, and notifying applicants of 
the results of the eligibility determination and informing them of their appeal rights. 
These functions must be performed by a State employee authorized to make 

eligibility determinations for the State Medicaid agency.

We appreciate that Texas is committed to exploring innovative ways to deliver 
public services. In examining offers, we encourage you to consider contract terms 
which assure program integrity, provide incentives for enrolling all eligible persons, 
and call for the collection of adequate data to measure successful contractor 

performance.

Our staff also would like to continue their ongoing discussions with your office in 
order to better understand TIES in the context of Texas' implementation of the 
new welfare law. Mark Ragan, Director of the Office of State Systems, or his 
staff will be in contact with your office shortly to further discuss these issues and 

to confirm several other administrative matters.

1 hope that you find this additional guidance helpful in your decision-making.
Again, I want to express my appreciation for your understanding of the complex 
issues raised by our consideration of the TIES project. I appreciate all of the time 
and effort you and your staff have contributed towards moving these issues to
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resolution. If you should have any questions concerning the content of this letter, 
please do not hesitate to call me or Mark Ragan at (202) 401-6960.

Sincerely,

Kevin Thurm



priv0402.97 Pa9®i 1

April 2, 1997

MEMORANDUM FOR THE PRESIDENT 

FROM:

SUBJECT:

DONNA SHALALA 
BRUCE REED

WELFARE-TEXAS INTEGRATED ENROLLMENT PROJECT

As you know, Texas has asked for federal permission to issue a “request for offers” for a 
private company to operate an integrated enrollment system for Medicaid, Food Stamps, and 
Temporary Assistance for Needy Families.

We believe we must give Texas an answer immediately. The state has engaged in good 
faith discussions with various agencies for 9 months, and state officials are now publicly criticizing 
the Administration for the delay.

We believe we have a proposal which will break the stalemate - a proposal based on 
existing Medicaid practice that allows the state to explore innovative ways to deliver public 
services while ensuring beneficiaries’ rights to assistance and maintaining many public sector jobs. 
As shown in the chart below, our plan would allow Texas to use private contractors to obtain 
information from applicants and assist them in completing their applications for benefits.
However, the final determination or “certification” of eligibility would be conducted by public 
sector employees.

Allows Private Contractors to:
Texas

Proposal
Union

Proposal
Our Proposal

Assist Individuals in
Completing Applications

Yes No Yes

Determine or Certify Eligibility Yes No No
Consider Appeals No No No
Conduct Quality Control No No No



priv0402.97 Page 2J

Our plan would:

• Protect beneficiaries by ensuring that only public sector civil service employees, 
who are not subject to monetary incentives or political pressures, determine benefit 
eligibility, consider appeals, and conduct quality control operations.

• Maintain all public sector jobs associated with the determination and certification 
of eligibility for benefits.

• Allow Texas to achieve program efficiencies through a bidding process. The 
Texas legislature, in authorizing the project in 1995, required that any savings fund 
additional health and human services programs. The state estimates the savings 
will provide health care coverage for an additional 150,000 needy children.

We would allow the state of Texas to release a request for offers based on these 
principles. Once the state chooses among the bids, the state would be required to submit to us the 
proposed contract for approval. If the contract does not accord with these principles, we would 
reject it. Finally, we would emphasize that Texas is an experiment — and that we will wait to see 
how partial privatization works there before granting any similar statewide privatization requests.

Background on the Texas Proposal

The new welfare law explicitly allows states to contract with private entities to administer 
Temporary Assistance for Needy Families (TANF). Because of this new authority in TANF, a 
few states are seeking new contracting authority for Medicaid and Food Stamps as well, so they 
can operate privately-run, one-stop eligibility centers. In addition to the Texas proposal, 
Wisconsin has submitted a proposal which would allow 10% of its welfare offices to be operated 
by private entities.

Federal agencies and the state of Texas have been negotiating since June 1996 
over the state's proposal to privatize the administration of TANF, Medicaid, Food 
Stamps, and certain other federaiiy-funded nutrition programs. The state legisiature 
passed the pian with bipartisan support, with endorsements from Lt. Gov. Bob Buliock 
and other leading Democrats. Under the Texas proposal, private contractors would 
collect information about and make eligibility determinations. The State would retain 
control over the appeals and quality control processes.

Texas argues that it cannot proceed with plans to contract out TANF (as the 
welfare law allows) unless the Administration permits private contracting for Food 
Stamps and Medicaid, because maintaining separate eligibility systems for these 
programs would create administrative difficulties. To take the most obvious problem, a 
dual system would require many individuals to go to one location to apply for TANF and 
another location to apply for Food Stamps and Medicaid.

As you know, labor leaders would like us to refuse the Texas request entirely.
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They see even limited privatization as a dangerous precedent and have made clear 
that they view this decision as critically important to public employee unions. 
Recommendation

All the relevant agencies and White House offices agree that the Administration should adopt 
a compromise position, giving Texas something but much less than it asked for. This compromise 
position would draw the line on the basis of our existing Medicaid policy, which allows 
privatization of some but not all administrative functions. Under this approach, the application, 
interview, and other information-gathering can be done by private employees; the eligibility 
determination itself, as well as appeals and quality control, must remain in the hands of public 
employees. In addition, the Administration should require that any contract Texas enters into 
protects against the possibility that private firms will use procedures that lead to inappropriate 
denials -- or, as 0MB notes, inappropriate issuance ~ of program benefits.

This general approach has both strong precedent and good sense behind it. The Medicaid 
program already allows private hospital workers to do intake and eligibility work, up to the point 
of actually determining eligibility. Allowing privatization of these functions, conditioned on 
appropriate contract incentives and safeguards, strikes the right balance between allowing states 
to explore innovative ways to deliver public services and ensuring that beneficiaries’ rights are 
protected. It is true that this approach will displace some state workers (though many fewer than 
Texas’ proposal). But we have crossed this bridge already in Medicaid and other contexts; for 
example, the Department of Labor has granted a waiver to Massachusetts to contract out all 
employment services and is prepared to do the same for other states as well.

In line with this view, we recommend that we inform Texas of the principles we will apply in 
reviewing any privatization contract and give formal permission to the State to issue its RFO. 
Once the State accepts a bid, we will review whether the contract appropriately accords with our 
principles. Throughout the process, we will make clear that Texas is an experiment and that we 
do not intend to allow other statewide partial privatization initiatives until we have some further 
justification of how this approach is working.

Approve

Disapprove
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The State of Texas has asked that HHS and USDA provide final guidance under 
which Texas could release the request for offers (RFO) for its Texas Integrated 
Enrollment Services (TIES) project, if it so chooses.

At this time, HHS will approve Federal matching funds for project planning 
activities for the costs incurred through the release of the RFO. We will consider 
HHS funding for the actual project itself, at such time as the State submits an 
Implementation Advance Planning Document (lAPD) for approval by the federal 
agencies.

As Texas moves forward with this process, HHS recommends that the State bear 
in mind provisions of Section 1 902 of the Social Security Act which reflect the 
principle that certain activities included in the eligibility determination process be 
performed by public agencies. In general, these provisions require public agencies 
to evaluate the sufficiency of individuals' applications for public assistance and to 
make the essential eligibility determination decision.

In many respects, we believe this principle mirrors current practice in the Medicaid 
program. Typically, under Medicaid, some (but not all) phases of the eligibility 
determination process for federal public assistance programs may be performed by 
outside contractors. Contractors (i.e., persons who are not employees of the 
State) can perform "initial processing" functions further described below.

Permitted contractor-performed functions can include, for example, taking 
applications, assisting applicants in completing applications, providing information 
and referrals, obtaining required documentation, assuring that information 
contained in applications is complete, and conducting any necessary interviews.

Contractors are specifically precluded from evaluating the information contained in 
the application and supporting documentation, making a determination of eligibility 
or ineligibility, certifying a determination of eligibility, and notifying applicants of 
the results of the eligibility determination and informing them of their appeal rights. 
These functions must be performed by a State employee authorized to make 
eligibility determinations for the State Medicaid agency.

HHS appreciates that Texas is committed to exploring innovative ways to deliver 
public services. In examining offers, we encourage Texas to consider contract 
terms which assure program integrity, provide incentives for enrolling all eligible 
persons, and call for the collection of adequate data to measure successful 
contractor performance.
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Combining Food Stamp and TANF Benefits for the Purposes of Work Requirements ^ ^

Issue - A legislative fix may be necessary if minimum wage requirements are applied to TANF 
workfare: Under the new welfare law States are required to move large portions of their TANF 
caseload into work activities. By FY02, States must place 50% of their caseload in activities 
which last at least 30 hours per week'. (In FY’s 97-98, only 20 hours are required.) Many States 
will try to meet these work requirements by placing recipients in workfare slots. If it is 
determined that the Fair Labor Standards Act applies to these workfare positions, then States 
cannot require individuals to work more hours each month than the individual’s monthly benefit 
divided by the minimum wage. Almost no State’s TANF benefit is high enough to meet this 
requirement.^

One way for States to mitigate this problem would be to count the value of a household’s food 
stamp benefit towards the total benefit which recipients must work off as a part of their work 
requirement. The Food Stamp Act (FSA) allows States to require TANF recipients to perform 
workfare for the value of the food stamp ^nefit, but work requirements for the two programs are 
not consistent. Specifically, the FSA contains a prohibition against requiring individuals with 
children under age 6 to participate in work activities. Approximately, 62% of the AFDC families 
had children under age six in 1994. This barrier would create significant obstacles for States 
who wish to meet the work requirements by creating workfare slots without raising TANF 
benefits. For the purposes of wage supplementation, there are no barriers to combining Food 
Stamps to the underlying TANF benefit because there are no specific exemptions from workfare.

Administrative Fixes: States could request a Food Stamp demonstration waiver from this 
prohibition. However, there are a couple of complications with using demonstration waivers as a 
solution. First, the demonstration waiver authority is intended for time limited welfare 
experiments which apply to limited portion of the State caseload and require an evaluation. It is 
likely States would consider these requirements as burdensome and problematic with regards to 
meeting their requirements. Second, the exemption for households with children under six exists 
in two places in the FSA. One is within the food stamp work requirements and the other is in the 
workfare provisions. USDA is prohibited under statute from waiving the food stamp work 
requirement exemption. Some might interpret a waiver of the workfare requirements as 
undermining Congressional intent. Finally, States may have some flexibility under a Food 
Stamp Simplifed Program. However, USDA staff do not believe this is true. Even if it is, many 
States may not want to adopt a Simplied Program, and its requirements are significantly more 
burdensome than a demonstration waiver.

Legislative Fixes: The Administration could formally propose, or could informally propose as a 
part of the technicals bill discussion, an amendment to the food stamp act which would eliminate 
the exemption from work requirements and workfare for individuals working to fulfill an TANF

Of these 30 hours, 10 may be education or job training while the rest must be in work.

‘Using July 1996 AFDC benefit levels, only Alaska and Hawaii’s maximum benefit for a three person family is in 
excess of the minimum wage when divided by 30 hours per week.



requirement. This would not be inconsistent with the Administration’s previous position on the 
Food Stamp work requirement child care exemption - the Administration would have lowered 
the exemption age to 1 as long as child care was available. Also, it would assist States in 
meeting their TANF work requirements and it would continue to provide an exemption for non- 
TANF households who may not have the necessary child care to fulfill the requirement.

Recommendation: If a policy is announced which would indicate that the FLSA applies to TANF 
workfare slots, information should be provided on the food stamp issue. Food Stamps could be 
combined with TANF for the purposes of wage supplementation and for workfare as long as the 
household does not have children under six. The Administration should proposal a technical 
amendment to fix the problem for households with children under six. In the interim, the 
Adminstration should state that it would provide waivers to States that feel they need them 
immediately to meet the 20 hour per week requirement.
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^ my etker operating workfare program which the
Secretary determines meets the provisions and protections pro­
vided under this seetion.
{b)(l) A \\Qme\\o\^(b)yA householdmember shall be exempt 

from workfare requii’ements imposed under this section if such 
member is— .

(A120-3 (1) exempt from section 6(dXD as the result of 
clause|^ (C), (D), (E), or (F) of section 6(dX2);

at the option of the operating agency, subject to and 
currently actively and satisfactorily participating at least 20 

* \ hours a week in a work treining program activity required
under title IV of the Social Security Act (42 U.S.C. 601 et seq.); 

(€) (3) mentally or physically unfit;
4^ (4) under sixteen years of age;

(5) sixty years of age or older; or
(6) a parent or other caretaker of a child in a household 

in which another member is subject to the requirements of this 
section or is employed fulltime.

Subject to aubparoyaphs m the ease ef a
houachold that is exempt from work rcquircmonta imp^ed under this Aet 
as the result of partieipatloa m a eommiunity work experience program eo- 
tabliahcd tmder section 40# of the Social Security' Aet {43- U.S.C. 609), the 
taaximum number of hours in a month for which ah members of such house- 
hold fnay he required to participate in such program shah equal the result 
obtained by dividing—

{A the amount of assistance paid to such household for such month 
under title TV of such Aet^ together with the value of the food stamp 
allotment of such household for such month; by

fiA the higher of the Federal or State minimum wage in effect for 
such month.

^ {B) Tn no event may af^ such member he required to participate in 
such program more than 430 hours per month.

fO) For the p^trpose of subparagraph fA-Ki), Am vdkie of the food 
stamp allotment of a household for a month shall he determined in aeeord- 
anee with regulations governing the ioouance of an allotmont to a household 
th^ contains more members than the mtmbcr of members in an assistance 
unit established under title TV of such Aetr

(c) No operating agency shall require any participating member 
to work in any workfare position to the extent that such work ex­
ceeds in value the allotment to which the household is otherwise 
entitled or that such work, when added to any other hours worked 
dming such week by such member for compensation (in cash or in 
kind) in any other capacity, exceeds thirty hours a week.

(d) The operating agency shall—
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20-1 EfTective July 1, 1997, section 109(eXl) of the Personal ResponsibUity and Work Op­
portunity Reconciliation Act of 1996 (P.L. 104-193) amends subpara. (B) by striking “oper­
ating—” and all that follows through “(ii) any other" and inserting “operating any”.

20-2 Effective July 1, 1997, section 109(eX2XAXi) of the Personal Responsibility and Work 
Opportunity Reconciliation Act of 1996 (P.L. 104-193) amends para. (1) by striking “(bXD 
A household” and inserting “(b) A household”.

20-3 Effective July 1. 1997, section 109(eX2XC) of the Personal ResponsibUity and Work 
(Opportunity Reconciliation Act of 1996 (P.L. 104-193) redesignates subparas. (A) through 
(F) as paras. (1) through (6), respectively.

section 109(eX2XAXu) of the Personal ResponsibUity and 
Work Opportunity ReconcUiation Act of 1996 (P.L. 104-193) amends subpara (B) by strik­
ing “training program” and inserting “activity”.

20-3 Effective July 1. 1997, section 109(eX2XB) of the Personal ResponsibUity and Work 
Opportunity ReconcUiation Act of 1996 (P.L. 104-193) strikes para. (2)
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(1) not provide any work that has the effect of replacing or 
preventing the emplo)anent of an individual not participating 
in the workfare program;

(2) provide the same benefits and working conditions that 
are provided at the job site to employees performing com­
parable work for comparable hours; and

(3) reimburse participants for actual costs of transportation 
and other actual costs ^ of which are reasonably necessary 
and directly related to participation in the program but not to 
exceed $25 in the aggregate per month.
(e) The operating agency may allow a job search period, prior 

to maldng workfare assignments, of up to thirty days following a 
determination of eligibility.

(1) Disqualification.—An individual or a household may be­
come inehgible imder section 6(d)(1) to participate in the food 
stamp program for failing to comply with this section.

(g)(1) The Secretary shall pay to each operating agency 50 per 
centum of all administrative e^enses incurred by such agency in 
operating a worldare program, including reimbursements to partici­
pants for work-related expenses as described in subsection (d)(3) of 
this section.

(2) (A) From 50 per centum of the fimds saved from employment 
related to a workfare program operated imder this section, the Sec­
retary shall pay to each operating agency an amount not to exceed 
the administrative expenses described in paragraph (1) for which no 
reimbimsement is provided under such paragraph.

(B) For purposes of subparagraph (A), the term “funds saved 
fi-om employment related to a worifare program operated imder 
this section” means an amount equal to three times the dollar value 
of the decrease in allotments issued to households, to the extent 
that such decrease residts finm wages received by members of such 
households for the first month of employment beginning after the 
date such members commence such employment if such employ­
ment commences—

(i) while such members are participating for the first time 
in a workfare program operated under this section; or

(ii) in the thirty-day period beginning on the date such first 
participation is terminated.
(3) The Secreta^ may suspend or cancel some or all of these 

payments, or may withdraw approval fi-om a political subdivision to 
operate a workfare program, upon a finding that the subdivision 
has failed to comply with the workfare requirements.
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SEC. 21. [2030] DEMONSTRATION OF FAMILY INDEPENDENCE PRO­
GRAM.

(a) In General.—^Upon written appHcation of the State of 
Washington (in this section referred to as the “State”) and after the 
approval of such appHcation by the Secretary, the State may con­
duct a Family Independence Demonstration Project (in this section 
referred to as the “Project”) in all or in part of the State in accord­
ance with this section to determine whether the Project, as an al­
ternative to providing benefits under the food stamp program, 
would more effectively break the cycle of poverty and would provide 
famihes with opportunities for economic independence and 
strengthened family functioning.

(b) Nature of Project.—^In an appHcation submitted under 
subsection (a), the State shall provide the following:
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tification period unless there is a change in the 
composition of the household.
(vi) Change in head of household.—If the head 

of a household leaves the household during a period in 
which the household is inehgible to participate in the 
food stamp program under subparagraph (B)—

(I) the household shall, if otherwise eligible, 
become ehgible to participate in the food stamp
program^f household becomes the
head of another household, the household that be­
comes headed by the individual shall become ineli­
gible to participate in the food stamp program for 
the remaining period of ineligibility.

I (2) A person who otherwise would be required to comply with 
xhe requirements of paragraph (1) of this subsection shall be ex­
empt from such requirements if he or she is (A) currently subject 
to and complying with a work registration requirement under tiUe 
IV of the Social Security Act, as amended (42 U.S.C. 602), or the 
Federal-State unemployment compensation system, in which case, 
failure by such person to comply with any work requirement to 
which such person is subject shall be the same as failure to comply 
with that requirement of paragraph (1); (Bj_a_pare?it or_ori^r mem- 
ber of a household vtdth-^esponsibility for the care of a ^pendent 

■cHild~ili5dir~age^six or of an incapadtatecT person; (C) a bona fide 
stildenirenrollHd-arleasrhaf time in any r^co^'zed school, train­
ing program, or institution of higher education (except that any 
such person enrolled in an institution of higher education shall be 
ineligible to partidpate in the food stamp program imless he or she 
meets the requirements of subsection (e) of this section); (D) a regu­
lar partidpant in a drug addiction or alcoholic treatment and reha­
bilitation program; (E) employed a imnimum of thi^ hours per 
week or receiving weekly earnings which equal the minimum hour­
ly rate tmder the Fair Labor Standards Act of 1938, as amended 
(29 U.S.C. 206(a)(1)), multiplied by thirty hours; or (F) a person be­
tween the ages of sixteen and eighteen who is not a head of a 
household or who is attending school, or enrolled in an employment 
training program, on at least a helf-time basis. A State that re­
quested a waiver to lower the age spedfied in subparagraph (B) and 
had the waiver denied by the Secretary as of August 1, 1996, may, 
for a period of not more than 3 years, lower the age of a dependent 
child that qualifies a parent or other member of a household for an 
exemption under subparagraph (B) to between 1 and 6 years of ag^ 

(3) Notwithstanding any other provision of law, a household 
shall not partidpate in the food stamp program at any time that 
any member of such household, not exempt from the work registra­
tion requirements of paragraph (1) of this subsection, is on strike 
as defined in section 501(2) of the Labor Management Relations 
Act, 1947, [(29 U.S.C. 142(2))]because of a labor dispute (other than 
a lockout) as defined in section 2(9) of the National Labor Relations 
Act [(29 U.S.C. 152(9))]: Provided, That a household shall not lose 
its eligibihty to participate in the food stamp proCTam as a result 
of one of its members going on strike if the household was ehgible 
for food stamps immediately prior to such strike, however, such 
household shall not receive an increased allotment as the result of

___ _____  __ ________ _______ AI-
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nOUSOllUlU SUOXl ilUU 1C1,.C1VC axi V**.- w-a decrease in the income of the striking member or members of the
> •


