accordance with an agreement between the individual and the
State. Disputes about plan revisions would be subject to the
same review procedures as disputes over the initial plan.

Individuals whose employability plan reflects a need for
substance abuse treatment could be required to participate in
such treatment. Such individuals could be subject to JOBS
sanctions for failure or refusal to accept treatment (whether or
not they otherwise qualify for deferral status) and would be so
advised. .

Within 90 days prior to the end of his or her time limit,
the State agency must schedule a meeting with the individual for
a progress evaluation, an assessment regarding eligibility for an
extension, discussion of job search requirements, and provision
of information on registering for the WORK program. JOBS re-
assessments within 6 months prior to the end of the time limit
could be used to meet this requirement.

No less than 45 days prior to the end of the time limit
(and, at State option, as much as 3 months prior), the State must
require an individual to participate in job search to the extent
consistent with the individual’s employability plan. Job search
participation would be a prerequisite for receiving a WORK
assignment. : :

References in section 482 to applicants or to actions
occurring at the time of application (or the time from which
payment is made) would be construed to refer to recipients at the
time of redetermination occurring after the effective date in
their State.

SEC. 103. AMENDMENTS PERTAINING TO SERVICES AND ACTIVITIES UNDER
JOBS PROGRAM.

Subsection (a) repeals a JOBS provision pertaining to
informing JOBS participants which is now redundant.

Subsection (b) revises section 482(d) of the Act to require
States to include a job search component in their programs.

Subsection (c) revises the definition of the educational
activities that States must include in their JOBS programs to
emphasize education related to employment. -

Subsection (d) adds “programs to prepare for self-employment
or to enable individuals to establish a microenterprise" as a new
optional JOBS component.

Subsection (e) requires that State JOBS plans describe
whether and how their programs will provide training for
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individuals to become child care providers. The plans must also
describe the steps that the State will take to encourage training
and placement of participants in non-traditional fields of
employment and to advise them of such opportunities.

Subsection (f) extends the maximum period. for work
supplementation placements from 9 to 12 months and makes a
conforming change.

Subsection (g) makes amendments to current job search
provisions to: 1) make job search a mandatory component of JOBS;
2) provide for mandatory job search by individuals, upon approval
of their AFDC application, unless they lack a high school diploma
(or its equivalent) or minimal work experience; 3) extend the
maximum allowed period of job search for applicants; and 4)
revise the provision on total amount of job search allowed in a
year. Under the latter revision, the period of applicant job
search would be considered in the general limit, the 8-week per
year general limit would be extended to 4 months, and job search
in conjunction with other activities would not be counted.

Subsection (h) gives States the option to use a conciliation
process or another procedure which affords the individual an
advance notice and a ten-day period for dispute resolution prior
to providing an opportunity for a hearing.

Subsection (i) adds adult and vocational education to the
list of programs with which JOBS must be coordinated. T

Subsection (j) replaces the existing provisions regarding
protection for JOBS participants with provisions governing
participants in both JOBS and WORK. '

First, it makes slight modifications to the JOBS provisions
regarding appropriateness of assignments (in light of the
individual and family circumstances), reasonable distance, and
discrimination and then extends those provisions to the WORK
program.

In terms of nondisplacement provisions, for both the JOBS
and WORK programs, it would preclude placements which displace
(or partially displace) any currently employed workers, infringe
upon their promotional opportunities, or impair existing '
contracts or collective bargaining agreements. It also would
preclude employment or filling of a position: 1) vacant because
of layoff, strike or lockout; 2) for which another person has
recall rights; or 3) from which an individual has been terminated
or laid off with the effect of filling the vacancy so created.
For positions in State or local agencies, it would preclude the
filling of a budgeted vacancy unless the State has been unable to
£ill it for at least 60 days. For work performed under contract,
no participant could be assigned during the first 90 days if the

6



same or similar work was performed by an employee covered by a
collective bargaining agreement under a contract with another
employer in the immediately preceding period. For positions in
private, nonprofit agencies, it would preclude assignments in
activities equivalent to ones regularly carried out by State or
local government agencies under any of the above conditions.

I1f applicable, participants would receive State workers'’
compensation benefits. Otherwise, they must be provided medical
and accident protection for on-site injuries.

Health and safety standards which apply to employees under
Federal and State law would extend to program participants.

States must establish grievance procedures for resolving
complaints of regular employees or their representatives that the
requirements of this section regarding nondisplacement, wages,
benefits or working conditions have been violated. Hearings on
such grievances must be conducted within 30 days, and a decision
reached within 60 days. All grievances must be made within 45
days.

Decisions and failures to make a decision within 60 days
could be appealed or submitted to binding arbitration.
Arbitrations would be conducted by qualified arbitrators who
would be jointly selected and independent. Where agreement is
not reached on an arbitrator within 20 days, the parties would
select an arbitrator from a list provided by the Federal
Mediation and Conciliation Service or the American Arbitration
Association. Arbitrations must be held within 45 days of being
requested (or within 30 days of the appointment of an
arbitrator), and decisions must be made within 30 days of an
arbitration proceeding.

In general, costs of arbitration would be evenly divided
between the parties. However, if a grievant prevails, the party
in violation would pay the full cost (including attorney fees).

Suits to enforce arbitration awards could be filed in
district court without regard to money amounts or citizenship.

Potential remedies for violations could include suspension
or termination of payments to employers, prohibitions of
placements, reinstatement, back pay and benefits, or other
actions to correct a violation or make a displaced employee
whole.

(For first-time versus subsequent placements) local labor
organizations representing employees engaged in similar work
would be notified at least 30 days prior to the date when an
employer expects to bring on a participant. These organizations
could object that program protections have been violated and may

v



file a complaint for an expedited grievance procedure. The
expedited procedures would be similar to the binding arbitration
procedures, except: 1) request for arbitration must be filed
within 30 days of the receipt of notice; 2) the arbitrator must
be selected within 10 days (or 15 days where initial agreement
cannot be reached); 3) the proceeding must be held and a decision
reached within 30 days. Any placement would be stayed pending a
decision. - _

JOBS participants would retain other existing protections in
current law, related to reasonableness of conditions,
consideration of their proficiency and child care and supportive
services needs, and other factors.

Assignments to WORK positions would be subject to the
following additional rules: 1) all WORK registrants must be
eligible for such assignments; 2) participation in WORK must not
result in the loss of income to any family below AFDC levels
(unless sanctioned or working less than the assigned hours); 3)
families of all participants would be considered AFDC recipients
for Medicaid purposes; 4) where a labor organization represents a
substantial number of employees in work similar to expected WORK
assignments, that organization would be provided an opportunity
to comment on the WORK proposal; and 5) WORK participants must be
paid according to applicable law, but no less than the highest °
of: a) Federal minimum wage; b) applicable State or local minimum
wage; and c) the prevailing wage rate for similar work by
employees of similar tenure.

WORK participants would generally enjoy the same benefits,
working conditions and rights as other employees in the same type
of work and with similar tenure. They would also enjoy the same
health benefits unless the State agency concludes that such a
requirement would impose an undue financial burden on both the
employer and the State. '

JOBS and WORK funds could not be used to assist, promote or
deter union organizing.

Provisions of this section would also apply to work-related
programs authorized in connection with the AFDC program under
section 1115 of the Act.

SEC. 104. TWENTY-FOUR MONTH LIMIT.

This section moves the existing section 417 (related to the
designation of the Assistant Secretary for Family Support) to
section 419 and creates a new section 417 to set forth the rules
governing time limits for AFDC benefits.

Subsection (a) specifies that, for individuals subject to
the time limit and their children living at home, AFDC would not

8



61/21/97 13:15 oy @001/008
h——_
UNITED STATES DEF
FACSIMILE TRANSMISSION

,I OFFICE OF CONGRESSIONAL AND INTERGOVERNMENTAL AFFAIRS

200 Constitution Avenue, N.W. ' Confirmation: 202/219-6141

Room S-1325

Washington, DC 20210 January 21, 1997

TO: ABIGAIL NICHOLS, JOHN MONIHAN, DIANA FORTUNA, BONNY O'NEIL
DEPARTMENT/ COMPANY :

FaCSIMILE NUMBER:

FroM: NANCY KIRSHNER

NUMBER OF PAGES INCLUDING COVER: 8

FACSTMILE REPLIES:
CONGRESSIONAL AFFAIRS 202/219-5120
INTERGOVERNMENTAL AFFAIRS 202/219-5736
IMEDIATE OFFICE OF THE ASSISTANT SECRETARY 202/219-5288

MESSAGE: As a request of Ray Uhalde, please find attached the OPM
directive on contracting out services where merit system employee are
| involved. : I




01/21/97  13:15 (4 @002/008

-

fﬁﬁaﬁ - . United States
£ 0 . Officeof
7 Ve O Olfice of the General Counsel
‘»@.le  Personnel Management  tsshngton, DC 204150001
.hmu;m . Your Refermrier.
Charles D. Raymond . | MAR 30 1995

Associate Solicitor for
Employment and Training
L.egal Services

Office of the Solicitor
U.S. Department of Labor
‘Washington, D.C. 20210

Dear Mr. Raymond:

In your letter of August 31, 1954, you requested my opinion
whether an agency of the State of Michigan, consistent with the
merit system requirement of Social Security Act (SSA) section
302(a) (1), 42 U.S.C. § 6503(a)(l), may contract out certain
automatic data processing (ADP) functions to the private sector
instead of retaining this service for performance by employees of
the Michigan state agency. Upder 42 U.S.C. § 4728 (a) (2) (B), OPM
has the statutory responsibility to interpret the requirement in
SSA § 363(a) (1) requiring that States receiving certain federal
assistahce establish and maintain personnel standards on a "merit
basis."t By letter dated November 21, 1994, I responded to your
inquiry, concluding that the State of Michigan may, consistent with
42 U.S.C. § S03(a) (1), contract out ADP functions as long as .you
conclude that the contract in question does not contract for
personal services, which would be a circumvention of merit
principles since it would create ‘an employer-‘employee relationship

"without following appropriate civil service selection procedures.

By letter dated January 26, 1995, vyou posed a follow-up
inquiry. You inguired whether federal law criteria or state law
criteria should be applied to determine whether an employer-
employee relationship exists when 2 state contracts out a function.
You suggest .that there are arguments that could justify either

' position. On the one hand, since the contract is a gtate contract,
this fact suggests that state law should govern the question of
whether an employer-employee relationship exists. On the other
hand, you posit that since the federal government is to determine
the existence of such a relationship pursuant to a federal law
requirement, then it would appear that federal law should govern.
Finally, you suggest that OPM has the authority to make such a

IThe "merit basis" language was added to the statute by Pub.L.
No. 76-379, 53 Stat. 1378 (1938). It appeared originally in the
Senate bill, and was acceded to by the House in conference.- The
legislative history of this addition, H.R. Rep. Nos. 728 and 1461,
76th Cong. 1st Sess., and S. Rep. No. 734, 76th Cong. 1st Sess.,

does not address the question raised in your letter.

CON 13038
May 1983
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determination as to the governing 1law under 42 U.S.cC.
§4728 (a) (2) (B). ' .

I concur that pursuant to 42 U.S.C. § 4728(a)(2)(B), OPM
possesses the authority to intexpret 42 U.S.C. § S03(a) (1). <This
conclusion is supported both by the language of § 4728 and by its
purpose to promote unlformlty of application among various federal
agencies.

With regard to your substantive question, I conclude that
federal law governs the determination whether an employer-employee
relationship exists in state ADP contract. In similar situations
involving the interpretation of other federal statutes either
setting requirements or granting- rights, the interpretation has

" been determined to be governed by federal law. In St. JIouis
Southwestern Ry. Co. v. Dickerson, 470 U.S. 409 (1885), the Supreme
Court held that the substantive law governlng relationships under
the Federal Employees’ Liability Act is federal. Similarly, in
Brandes v. United States, 783 F.2d 895 (9th Cir. 1986), the court
held that federal law governs the determination of whether an
employment relationship exists for the purposes of the Federal Tort
Claims Act. In Teneyuca v. Bexar Co., 767 F.2d 148 (5th Cir. 198S5)
the Court held that federal 1law governs the definition of
"employee" for Title VII purposes. See also: Fox Valley & Vicinity
Const . Workers Pension Fund v. Brown, 897 F.24 275 (7th Cir. 1590),
cert. den. 498 U.S. 820 (1990) (federal law governs ERISA actions);
Paige v. Henry J. Kaiser Co., 826 F.2d 857 (9th Cir. 1987), cert.
den. 486 U.S. 1054 (1988) (interpretation of collective bargaining
agreement governed by federal law). )

Based on this precedent, it follows that the question of-
whether an employer-employee relationship exists where a State
contracts out ADP functions in connection with implementing a
federal program, must be interpreted under federal, rather than

state law.

I hope this letter gives you sufficient guidance to answer
your questions. If you need further information, please contact
James Wright of my staff at (202) 606-1980.

Slncerely,

Lorraine Lewis
General Counsel
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United States

+ Office of :
Office of the General Counsel
Personnel Management  wasningon, D.C. 204150001

In Reply Refer To: . Your Reference:

NOV 21 1004

Charles D. Raymond
Associate Solicitor for

. Employment and Training
Legal Services

Office of the Solicitor
U. S. Department of Labor
Washington, D.C. 20210

Dear Mr. Raymond:

In your letter of August 31, 199%4, you asked me to provide an
opinion on whether an agency of the State of Michigan, consistent
with the merit system requirement of Social Security Act (SSa)
section 303(a) (1), 42 U.S.C. § .503(a) (1), may contract out certain
automatic data processing (ADP) functions to the private sector
instead of retaining this service for performance by employees of
the Michigan State agency. Under 42 U.S.C. § 4728(a) (2) (B), OPM
has the statutory responsibility to interpret the requirement in
SsAa § 303(a) (1) which provides that States receiving certain
Federal assistance establish and maintain personnel standards on a
merit basis.

Neither your August 31 letter to me nor its attachment describes
the nature and extent of the proposed contraptlng out, nor do I
have a copy of it. Thus, I cannot tell if the Mlchlgan agency
currently uses State employees to perform the same work, nor can I
tell whether the work is irregular, seasonal, or of a short or
temporary duration. Thus, I am constrained to give only general
guidance at this -time. ' :

OPM has set forth the merit system personnel standards applicable
to States under SSA § 303(a) (1) in S C.F.R. Part 900, Subpart F.?
Thesé regulations are similar to the merit 'system standards
applicable to the Federal Government that are set forth in § U.S.C.
§ 2301.%2 The merit system standards applicable to States, however,
are less comprehensive and less stringent than those applicable to
the Federal Government. Applylng less stringent standards to State
and local governments is consistent with the €following policy
statement in 5 C.F.R. § 900.601(a): .

5 C.F.R. Part 900 Appendlx A (1994).

2compare 5 C.F. R § 900 603 with 5 U.S.C. § 2301(b) (1988 &
Supp. V 1993). :
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The purpose of these 'regulations is -to implement
provisions of . . . the Intergovernméntal Personnel Act
of 1970 . . . in a manner that recognizes fully the
rights, powers, and responsibilities of State and local
governments and encourages innovation and allows for
diversity among State and local governments in the
design, execution, and management of their systems of
personnel administration:.. . ... -

Thus, if the Federal Government may engage in a practice or
activity without violating any of the merit principles in 5 U.S.C.
~§ 2301(b), then States may engage in a similar practice. or activity
without violating the merit standards in 5§ C.F.R. § 900.603.

The Federal Government, under Office of Management and Budget (OMB)
Circular A-76 (Revised) ("A-76"), may contract for support services
in some circumstances. - First, the activity to be contracted out
cannot be an inherently governmental "“function. . Inherently
governmental functions are for performance by  government
employees.? If a Federal agency attempted to contract out such
services, it would circumvent the requirements for a personnel
system governed by the wmerit standards in 5 U.S.C. § 2301.

On the other hand,  -a Federal agency may contract out an activity

that is a commercial activity.® 1In the past, this agency has found

such contracts for nonpersonal services to be permissible,® but

this agency has refused to approve such contracts when an agency

has created a contract for personal services or administers a

contract in a manner that makes it, in effect, one for personal

services.® Contracts for personal services generally bypass the

appointment process under the civil service laws and create the -
potential for circumvention or erosion of a personnel system based

upon merit. principles.

As concerns the question of whether the Michigan agency in question
can contract out its ADP functions or work, ADP services are not an

: ‘Matter of Collection of User Fees in National Forests by
Contractor Personnel, B-207731, 64 Comp. Gen. 408 (1985).

‘oMB Cir. A-76, ¢ s.

5See, e.g., Lodge 1858, American Federation of Government
Employees v. Webb, 580 F.2d 496 (D.C. Cir. 1978).

°*See Opinion of the General Counsel, United States Civil
Service Commission (December 12, 1967) (Attachment 1) (this opinion
is commonly known as the Pellerzi opinion and contains the Pellerzi
standards mentioned in Lodge 1858, supra note S, at S500); FPM
Letters No. 300-8 (Dec. 12, 1967) and No. 300-12 (Aug. 20, 1968).

-2~
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inherently governmental function;qndér A-76 and, ﬁhereforé,'may be
contracted out by the Federal-Government.' S

A Governmental_ function is a function which is so
intimately related to the public interest as to mandate
performance by Government employees.: These functions
- include those activities which require either the
exercise of discretion in applying Government authority
or the use of value judgment in making decisions for the
Government. . . . Governmental functions normally fall
into two categories: ' : '

(1) The act of governing; . . .

(2) Monetary transactions and_entitlements . . ..7

Under the circular, activities are commercial activities if they
are not governmental functions and could be provided by a commer-
cial source.® Attachment A to A-76 lists examples of commercial
activities. The list includes automatic data processing, including
ADP services, programming and systems analysis, design, develop-
ment, and simulation, and systems engineering and installation;
management support services, including financial and payroll
services; and office and administrative services, including manage-
ment information systems, products, and distribution.

One unpublished Comptroller General decision suggests that ADP

- services are not inherently governmental in nature. In Interlog,
Inc.; Williams, Adley & Co.,” the claimants sought to recover money
from the United States under the theory of quantum meruit. The
Government objected, arguing that the contracted services could not*
have been the subject of a permissible personal services contract
because the work constituted performance of inherently governmental
functions by a private contractor. Some of the work included
technical services in support of software development.!? The
Comptroller General determined that the work was not inherently
governmental and authorized recovery by the contractors on a
quantum meruit basis.

.ﬁecause the merit system standards applicable to the Michigan
agency are less stringent than those applicable to the Federal

‘OMB Cir. A-76 § 6(e).
SOMB Cir. A-76  6(a).

B-252778, 1993 WL 325111, West’s Government Contracts CD-ROM
Library, Disc 1, -*364 (Aug. 19, 1993).

%“Under the Brooks Act, 40 U.S.C. § 4759, computer-related
services constitute automatic data processing. '

-3-
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: Government and because the:Federal Government can contract out: for
ADP services wlthout v1olat1ng more comprehensive merit system
standards, it is our determination that Michigan can contract out.
for ADP services unless the contracts are for personal services or
are used as if they are for personal services. Because I am not
famlllar with the details of the proposed contract or contracts, I
can only give general guidance on whether a contract would create
an improper employer-employee. relationship and, thus, would circum-
vent the merit system. requlrement of SSA § 303(a)(1)

A Federal agency creates a master -servant, or employer employee,
relationship when 1) the person is engaged in the performance of a
Federal function under authority of the Constitution, laws, or
executive orders of the United States, 2) the person’s performance
of those dutles is subject to the superv1slon of a Federal officer
or employee!’, and 3) the person is appointed in civil service by
a Federal offlcer or employee.12 The most important of these tests
in determ1n1ng whether there is an employée-employee relatlonshlp is
the exercise of supervision and control by offlcers or employees, but
‘no one test is determlnatlve of the question.!® Because these tests

370 determine whether Michigan would. be .supervising and
controlling the conduct of the contractor and its employees I
recommend that you apply the six tests in the October 1967 opinion
of this office.

20pinion of the General Counsel, United States Civil Service
Commission, 18-19 (December 12, 1967). -
)
131d. at 19, 21; Opinion of the General.Counsel, Civil Service
Commission, 1 (July 8, 1968) (Attachment 2). But see Lodge 1858,
American Federation of Government Employees v. Webb, 580 F.2d 496
(D.C. Cir. 1978). In Lodge 1858, the Circuit Court for the
"District of Columbia, interpreting a Federal statute, concluded
that all three of these tests had to be satisfied before a Federal
employer-employee relatlonshlp'exlsted This requirement, however,
could enable agencies to circumvent the law if construed to require
formal appointment and or if construed to apply only to officers or
employees performing inherently governmental functions. The test
for whether a person has been appointed should not be strlctly
construed to prohibit "an employer-employee relationship in the
Federal Government where no officer or employee formally appointed
a person to office because then Federal officers could avoid the
creation of an employer-employee relationship whenever they wanted.
Additionally, the second test cannot be limited to situations where
the person would be performing an inherently'governmental function.
In many instances, Federal employees perform activities available
commercially but have -- and should have -- pOSItlonS fully
protected by civil service laws and merit staffing requlrements.

-4-
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arose from the common law principles of master and servant, very.
" similar criteria may be used to determine whether a State has created
an employer-employee relationship by awarding a personal  services
contract or administering a contract as if it were for  personal
services.. : ' o '

If the application of these tests to the proposed contracts causes
you to conclude that the contract will be for personal services, then
you should conclude that the Michigan agency is circumventing the
merit system requirements of SSA § 303(a)(l) and you should take
appropriate action. You also should question the propriety of any
ADP services contract if it permanently replaces civil servants with
.contractor employees or appears to avoid Michigan‘s civil service
laws and staffing restrictions.” In such circumstances, the agency
may be trying to circumvent the merit personnel requirement by
obtaining services from persons over which it wants to exercise
. extensive control without following the appropriate civil service
selection procedures and without guaranteeing them fair and eguitable
pay, merit selection and promotion, or any of the other merit
standards that States must follow under the Part 900 regulations.
You.should also ascertain whether the decision to contract out has
been motivated by some improper purpose that would violate merit
staffing requirements, such as racism or sexism or to avoid training
requirements.'s '

I hope this letter gives you sufficient guidance to answer your
questions. If you need further information, please contact Stephen
Lee of my staff at (202) 606-1980. '

Sincerely,_ S
1 .

Lorraine Lewis
General Counsel

- ¥ opinion of the General Counseél, Civil Service Commission 19
(Oct. 1967). ' '
see FPM Letters No. 300-8 and No. 300-12; see also B-15536S
(Oct. 28, 1964); B-103199, 30 Comp. Gen. 495 (1951), B-89959, 28
Comp. Gen. 670 (1949), B-73100, 27 Comp. Gen. 503 (1948).

bsee S C.F.R. § 900.603.
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Response to the Texas Integrated Enrollment System (TIES)/ Re‘qdues; for Offers
(RFO)

Merit System of Personnel Administration

Under section 11(e)(6) of the Food Stamp Act of 1977, as amended, the State
agency is responsible for the certification of applicant food stamp households. Further,
the law specifies that the State agency personnel utilized for completing certification
actions must be employed in accordance with the current standards for a Merit System of
Personnel Administration.

The Food and Consumer Service (FCS) and the Texas Health and Human Services
Commission (HHSC) have had numerous conversations to clarify who would be
responsibility for the certification of food stamp households under TIES. The HHSC's
draft RFO initially indicated that certification would remain a State responsibility although
this was not consistent with the description of the potential suppliers” responsibilities. The
HHSC subsequently clarified, as specified in the current RFO submitted for Federal
approval, that the State would remain responsible for the “final decision making authority
on eligibility determinations.”

The HHSC asserts that section 11(e)(6) of the Food Stamp Act allows for the
State to certify applicant households with State employees (who must be employed under
a system of merit personnel) or to certify applicant households under contract agreements.
HHSC further notes that a broad interpretation may be exercised in this area because
“certification” has never been defined. Therefore, the HHSC has indicated that
computerized confirmations of the eligibility decision could constitute the State’s final
determination.

We do not believe that the legislative history to the Food Stamp Act of 1977
supports the views of the HHSC. The legislative history to the Act does not discuss the
possibility of contract agreements (other that issuance) and emphasizes that Congress - '
intended the State agency to be responsible for certification actions, which include the
required interview and subsequent determination of eligibility and benefit level. Further,
the certification process would include the responsibility of the State agency to provide a
fair hearing to any household aggrieved by any action of the Sate agency which affects the
participation of the household in the Food Stamp Program.

It is clear that Congress continues to support the current requirements surrounding
certification and merit personnel because the statutory provisions were not amended by
the recent enactment of the Personal Responsibility and Work Opportunity Reconciliation
Act of 1996 (Public Law 104-193). In fact, this commitment is further reflected by action
Congress took in Coriference to restore the merit personnel provisions that had been
deleted in a bill passed by the Senate version of HR. 4.

12/11/96
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" The following is our proposed response to the HHSC concerning the Merit
System of Personnel Administration. This language has been developed in conjunction
with our Office of General Counsel.

Under section 11(e)(6) of the Food Stamp Act of 1977, as amended, the
State agency is responsible for the certification of applicant food stamp
households. Further, State agency personnel utilized for completing
certification actions must be employed in accordance with the current
standards for a Merit System of Personnel Administration.

To ensure that the prospective bidder understands and is able to submit
a proposal that would be in compliance with the standards under the Merit

System of Personnel Administration, the RFO must be revised tg incorporate D
clear guidelines that specify that the cértification of applicant food stamp © g

households (including the interview and final decision of eligibility) is a State
responsibility that must be conducted by a State employee who is employed
under a system of merit personnel. A computer system designed and operated
by State employees would not suffice as meeting the merit personnel standards.

Also, the RFO must be amended to incorporate this clarification in each
section of the RFO which addresses food stamp certification. For instance,
Appendix A, Section B.6, identifies the potential bidder’s responsibilities in the
administration and operation of the Special Supplemental Nutrition Program
for Women, Infants and Children (WIC). The HHSC has indicated that it
intends to require WIC office staff to conduct eligibility determinations for
other health and human service programs, including food stamp eligibility
determinations. If this is the intent, the RFO must clarify what, if any, food
stamp certification functions would be required by the potential bidder ir wIC
offices and must clarify that food stamp certification actions must be completed
by State employees who are hired under a system of merit personnel.

12/11/96
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Food Stamp, Medlcaid, and Employment Service Privatization

The applicable section of law poverning medicald sdministration (42 USC

§1396a(a)(4XA)) avthorizes the Secretary to require *the establishment of personnel standards
on a merit basis...as are found by the Secretary to be necessery for the proper and efficient
operation of the plan,..” This language connotes discretion and muy be the source of agency
claims that the merit systsm requirement is walvable. For example, the Secretary may find that
merit pexsonnel standards are not necessary for "proper operation.” On the other hand, the
Secretary clearly has the discretion to require merit standards, More fmportantly, the
Secretaty's authority under these sections was expressly transferred to the Director of OFM in
1979. The IPA at 42 USC §4728 states that OPM has "all functions, powers, and duties”
conferred on the Secremry in the above referenced soction of Jaw. Therefore, the Secretary of
HHS does hot have authority 10 walve mesit standards; that anthority resides with QPM.

OPM’s IPA implementing regulations (5 CFR Part 900, Subpart ¥) “apply to those Stale
and Jocal governments that are required to operate merlt personnel systems as a condition of
eligibitity for Federal assistance ot participation in an intergovernmental program.*® (§900.602)
Although the regulations do not expressly state that private sector organizations cannot be
considered to have merit based personnel systems, thers iz a very strong implcation 0 that

. effect. Appendix A to Subpsrt F of the OPM regulation lists the programs that *have a statutory

requirement for the establishment and maintenance of personnel standerds on a merit basis.”
Food Stamps, medieaid and Employment Seourity ((Themployment Insurance and Employment
Services) are expressly listed as programs subject to 2 requiremest for a merit gystem.

The Ianguage {n the Food Stamp Act is stronger than the medicaid law regarding the
requirement for mezit personnel standards (7 USC §2020 (&)(6)(b)). The Food Stamps Act law
states that “the State agency parsonnel utilized in undertaking such [Food Stamp eligibility)
certification shall be employed in accordance with the current standards for 2 Merit System of
Personnel Administration or any stendards later prescribed by the Director of the Office of
Personnal Mmmagement pursoant to section 4728 of Title 42...° The IPA also transferred
USDA's authority regarding metit pursonnel systemns 10 OPM.

For the above reasons, matit based standards are a non-waivable bar to privatization.
Although the HHS Secretary may have had authority to walve the standards prior to the revision
of the IPA in 1979, she does not have such authority now. Only OFM can change itz own
regulationg and they must go throngh & notice and comment period in accordance with the
Administrative Procadures Act (APA) prior to doing so. The APA requires that agency
regulations not be chanped arbitrarily.

ID: DEC 23°'96 4:24 No.008 P.02
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OPM’s AUTHORITY UNDER THE INTER-GOVERNMENTAL PERSONNEL ACT

42 USC §4728 dolegaes the power of the Secretaries of Labor, Agriculture, and HHS
to require the establishment of personnel standards on & mexit basis to the V. .S. Office of
Personnel Management. _

The statutory references to 84728(2) that are relevant to our discussion are o the
following: :

S 4T()(1): "2019(c)(2) of Title 7* is a reference to the Food $tamp Law prior
to 1977 amendmants. The provislons formerly contained in 2019(e)(2) are now
oovered by § 2920(e)(6) of Title 7, :

®  4T2B()QR)A): ‘the Act of June 6, 1933, as amended (20 USC 49)" is the
Wagner-Peyser Aot governing employment services; and

®  4A728()(3)X(D): "1396a(a)(é)(A) of this Hils* is the faderal stamte authorizing
Medicald ‘
Appendix A to the implementing OPM regnlations expressly state that the Food Stamp,

Eoployment Service, and Medicaid Programs “have 2 stafitory requirement for the
establishment and maintenance of personne! standards on a merit basis.®
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Ch 62 PERSONNEL ADMINISTRATION 42 84728

§ 4727, Interstate compacts

“fhe consent of the Congress is hereby given to any two or more
States vo enter into compacts or other agreements. not in conflict
with any law of the United States, for cooperative efforts and murual
assistance (Including the establishment of appropriate agencies) in
¢opnection with the development and administration of personnel
anid trafning programs for empioyees and officials of State and local
gowtnmam:s
“(Pub.L, 91-648, Tive IL, § 207, Jan. 5, 1971, 84 Stat. 1915,)

s HISTORICAL AND STATUTORY NOTES

'\m-;'_-

Nutes and Lagislstive Raports
71 Acts. House Report No. §1-1733.
1970 US. Code Cong. and Adm.
e, . $879,
e thi
: z‘-".
n Dgest Sywtem
ompects and agreemente berwesn states in general, see States oné.

LIBRARY REFERENCES

: a{;‘g and agreements berween seates Ih general. see C.J.5. States §§ 31, 32,
WESTLAW ELECTRONIC RESEARCH
caas. 360k{add key numbar]. '
also, WESTLAW guide following the Explanstion pages of this volume.
gD b‘”

AR 8728. Transfer of functions

'lf

- o u v~ A

?ma'!ption of personnel standarde on a merit basis

. are hereby travisferred to the Office 2ll functions, powers,
: d shities of—

- i X1) the Secretary of Agriculture under sscrion 2019(e)(2) of
‘e . 7

"q". ) the Sewuary of Labor under—

(A) the Act of June 6. 1933, as amended (29 U.S.C. 49 et

Rk ) fthe Secreuwy of Health and Human Services under—
»; (A) sections 2674(a)(6) and 2684(a)(6) of this title;
it.\lB) section 3023(a)(6) of this tive;

i"((:) sections 246(@)(2)F) and (d)2)(F) and 291d(a)(8) of
s tide; and
133

R
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42 §4728 INTERGOVERNMENTAL PERSONNEL c:..l |

(D) sections  302(a}(5)(A), 602(a)(53(A), 705(a)(3)(4
1202(a)(5)(A), 1352(a)(5)(a), 1382(a)(3)(A), and 1396a(n)(;

(A) of thi ttle; and )

(4) any other deparment, agency, office, or officer (other ¢k
the Presidont) under any other provision of law or regulatiy
applicable to a program of grant-in-aid that specifically recuing
the establishment and maintenance of personnel standards on
merit basis with respect to the program; R

insofay as the functlons, powers, and duties relate 1o the presepip
of personnel standards on a merit basis. :

(b) Standards for syctemsiof personnel administration

In accordance with regulations of the Office of Personnel e
ment, Federal agencies may requirs as a condition of participation i
assistance programs, systems of personnel adminicteation consisted
with personnel standards prescribed by the Office for position
engaged in carrying out such programs. The standards shg

(1) include the merit principles in section 4701 of this il

(2) be prescribed in such a manner as to mintmize Fededl
interventon ir: State and local personnel sdministration,

(c) wam and duties of Office
The Office shall—

(1) provide consultation an: tachnical advice and assistan

to State and local governmerts to aid them in complying will

§

standards prescribed by the Office under subtection (a) of tiig
section; and . . k-

(2) advise Federal agencies administering prograins of pranty
or financial assistance as to the application of required parsonnalf
administration standards, and recomumend and coordinate the¥
taking of such actions by the Federal agencies as the Office?

considers will most effectivaly camry out the purpose of thiy}
subchapter. ' g

(d) Transfer of personnel, property, records, and funds: ime ol

. .

So much of the personnel, property, records, and unexpend "
balances of appropriatioas, allocations, and other funds of any Fedeis
&l agency employed, used, held, available, or to be mzde available b}
connection with the functions. powers, and duties vested in the OffcE
by this section as the Director of the Management and Budget shall
determine shall be wransferred to the Office at such time or times 4%
the Director shall direct, 134 ;

‘ 13
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sistance under o program for fatlure to
comply with the requirements. ars sn-
perseded to the extent that dtxcriming.
tion is prohibited by this subpart, ex-
Cept that nothing fn this subpary ye.
lieves & person ‘of am obligation a9
surmned or imposed under a suporssded
regulation, epder. {mstruction, or like
direction, before the effective date of
this subpart. This subpart does 1oy su-
peresde any of the following (incinding
{ature amendments thereon): (1) Bxeou-
tive Order X286 (3 CFR. 1085 Supp.) and
rogulations issued thereunder or @
any other ordars, regulations, or in.
straotions, ineofar as these ordors, reg-
ulatlons. or inatructions prohibit afs-
crirnination on the gronnd. of reca,
oolor, or national origin in o Program,
or sitnation to which this sabpart is i-
appliazble, or prohibit disorimination
oh any other ground. '

(b) Forms and instrustions. OPM shall
issue and promptly make available to
all interested porsons forms and de-
talled instraetions and prodedures for
¢ffeotuating this subpart ag applied to
brogrems to which this enbpart applies,
and for which it is responsidle.

(0) Supervision and coordination. The
Dhwotor, OMos of Parsonne]
ment roay from vims to time asaign 9o
officials of OPM, or to affieials of other
deparimants or agenoiss ofithe Govern-
ment with tha consent of the depart-
ments or agencies, reapopsibilisies in
connsotion with the sffactyation of the
puposss of title VI and this subdpart
(other than responzibilities for fimgl
decision as provided iy §500.410) '§n-
cludivg the sshievermnant of effeotive
soordination and mavimum uniformity
within OPM and withis the exeontive
branch i the application of titie VI
sud vhis subpart to eimilar programs
and in similer situations, An action
teken, dstermination made, or tequire-
ment imposed by an official of another
department or aganey acting porsuant
to an asyipnment of responsivlity
under thig h shall heve the
tame effect as though the action had
besn taken by OPM, :

T0 92024567028
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Discussion Draft
December 16, 1996

; . .
UNDER THE FAIR LABOR STANDARDS ACT

The Personal Responstbility and Work Opportunity Reconciliation Act of 199 B

replaced the Ald to Famiifes with Dependent Children program with & new “Temp o
" Assistancs for Needy F amilies” (TANF) block grant program to the states, and imposed \ ;

strict requirements that TANF recipients work as e condition of recefving TANF funds, -

Under the new law, states must demonstrate that 25 percent of TANF recipients are e T

engaged in work for at Jeast 20 hours per week, or 35 hours jn two-parent households.! o

Permissible “work activities” include; (1) unsubsizided employment; (2) subsidized

privere sector employment; (3) subsidized public sector employment; (4) work

experience; (5) on-the-job training; (6) job search and job readiness assistance; (7)

community sarvice programs; (8) vocational educationa! training; (9) job skills training

diroctly related to employment; (10) education directly related to employment; (11)

attendance at stcondary school or GED program; and (12) provision of child care to an

individual participating In  community service program.

A number of the above-listed “work activitics” contemplated by TANF are just
that ~ work. Others are more education or training oriented. However, because many of
the categories of “work activies” permitted under TANF are vague and undefined,
evaluation of Fair Labor Standards Act coverage cannot be dono on a categorical basis,
but rather will depend on the substance of the “work activities” belng perfonned,
analyzed under DOL's traditional tests. The TANF law does not exempt TANF
recipients performing work: from FLSA coverage. Exemptions by implication erc
disfavored under the FLSA: Thus, when TANF recipients engage in “work activities”

that meet the traditional tests for FLSA coverage, they will be entitled to the FLSA's
protection. ) . ‘

Our experience to date with workfare programs mskes clear that the activities 1o
which workfare participants typically are assigned (e.g,, cleaning parks, janitorial
servioes, cletical work) are jobs that unquestionably qualify at work under the FLSA. We
believe, therefore, that substantial numbers of TANF reciplents will be performing work,
and will be entitled to the Falr Labor Standards Act's minimum wage and other
protections. :

' The percentage of TANF recipients who must be engaged in work fncreases by §
percent each year until it reaches 50 percant in the year 2002. In addition, the number of
requ{.med Wwork hours increases to 25 in fiscal year 1999 and 30 bours in fiscal year 2000.
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Jhe FLSA's Puinosts and Coverage
The Palr Labor Standards Act was enacted to eliminate “Jabor conditions - v

detrimental to the maintensnce of the minimum standard of living necessary for health,
efficiency, and goneral well-being of workers™ and the unfhir competition ceused by such
practioss. 20 U.S.C. § 202(a). The Aoct’s coverage is extremely broad, and protects all
workers whom an employer “suffer{s] or parmit{s] to work.” 29 U.S.C, § 203(g). As the
Supreme Court has observed, “a broader or iore comprehensive coverage of employees
within the stated categories would be difficult to frame.* 118, v. Rosenwasser, 323 U'S.
360, 362 (1945). Senator Hugo Black, the FLSAs principal sponsor, ¢haracterized the
FLSA's term as *“the broadest definition that has ever been included in eny one act” Id,,
citing 81 Cong. Res. 7657 (1937).

Unlike other statutes, where common law tests of employment are utilized, the
“economic realitics” of a situation govern whether an employment velationship exists for
purposes of coverage under the FLSA. This bedrock principle was set forth by the U.S.
Supreme Court in Qoldberg v, Whitaker House Cooperative, Inc., 366 U.S. 28 (1961),
and hes been consistently utilized since.? Under social welfare legisiation such as the
FLSA, “employees are those who as a matter of economic reality are dependent upot the

business to which they render scrvice.” Bartles v. Bitmingharp, 332 U.S. 126, 130
(1947). The determination depends “upon the circumstances of the whole activity,”

Rutherford Food Corp. v. McComb, 331 ULS. 722 (1947), Relevant factors include, but
are not limited to: “whether the alleged employer (1) had the power to hire and fire the
employees, (2) supervised and controlled employse work schedules or conditions of
employment, (3) determined the rate and method of payment, and (4) maintained

cmployment records.” Bonnette v, California Health and Welfare Agency, 704 £.2d
1465, 1470 (9th Cir, 1983).

Although broad, the FLSA'’s definition is not all-eﬁézompassing. “An individual
who, *without promise or expectation of compénsation, but solely for his personal
puspose or pleasure, worked in activities carried on by other persons either for their

pleasurcor profit,” is not an employee. Walling v, Portland Terminal Co,, 330 U.S. 148,

152 (1947). Still, the overriding consideration is the economic realities of the situation,

? Indesd, in Nationwide Mutual Insurance £o. v, Darden, 503 U.S. 318 (1992), although
reverting to the common law test for Intarpreting the term “employee™ for purposes of ERISA,
the Supreme Court expressly distinguished the FLSA end noted that the FLSA"s “striking
breadth ., . stretches the meaping of “employes” 10 oOver same parties who might not qualify ag
such undez a strict application of traditional agency law principles.” 503 U.8. at 326,

2
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under which an employment relationship may be found even where no cash payments are
made and the participants themselves do not consider themselves employees. Jony and
Susan Alamo Foundation v, Sec’y of Labor, 471 U.S. 290 (1985).

Based on experience to date with workfare prograrms, and the strong emphasis in
the new welfare law on work, we believe that substantial numbers of workfare
participants nnder TANF will be employees performing work and will be entitied to
coverage under the FLSA. ‘A fact-based analysis of the “economic realities” of the
situation will make the employment nature of the relationship elear. We suggest that the
Department of Labor articulate guidance, based on existing tests, for determining F1.SA
coverage under TANF work programs, and that DOL include such guidence in its Field
Operations Handbook and other approptiate sources. ‘The following principles, gleaned
from current law, should be included in DOL’s pnidance as to whether an employment
relationship, and FLSA coverage, exists.

1. ZStriking Breadth” of FLSA’s Coverage. Congress intended the FLSA to .
have broad coverage in order to achi¢ve its remedial purposes of protecting a minimum
standard of living and eliminating unfair competition caused by sub-standard wages.
Courts have consistently affirmed the FLSA's “striking breadth.” See, g,g,, Darden, 503

U.S. 318; Tony and Susan Alamo Foundation, 471 U.S. at 296. DOL should promote thig
principle of broad FLSA coverage in its analysis of welfare-to-work proprams.

2. Economic Realities Test. DOL's guidance should emphasize the applicability
of the “sconomic realities™ test in analyzing FLSA coverage under workfare programs,
The test is not mentioned in DOL's current guidance. Field Operations Handbook (Oct.
20, 1993) at 10b40(a). Inclusion of the “economic realities” test is important 1o reinforce
the point that as In all FLSA cases, the economic reslities of the workfire situation should
be analyzed 1o determine whether an employmeiit relatonghip exists. The absence of the
economic realities test in DOL's guidance could result in 8 mistaken view that TANF
Work arrangements should follow a different analysis from other types of work.

We believe the economo realitias test will be satisfied in the vast majority of
cases, given that TANF reciplents “as a matter of economic reality are dependent upon
the bisiness to which they render service” for thefr subsistance income. Bartles v,

Birmingham, 332 U.S. 126; 130 (1947).
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3. Employer ss Beneficlary of Services, A relevant factor in determining
whether an employment relationship exists is whether the services being performed
primarily benefit the employer or the individual. Employers may argue that work being :
performed by workfare participants benefits the participant and not the employer, because
the participant is performing the activity as a condition of receiving government benefits
aimed at building aconomic self-gufficiency. They may also argue that workfare is akin
to rehabilitation programs sponsored by the Saivation Army and others, which some
courts have found to be “solely rehabilitative,” and outside the purview of the FLSA. Ses
Williams v, Strickland, 87 F.3d 1064 (Sth Cir. 1996). Howevet, & better approach is to
focus on whether the employer is primarily benefitting from the work particlpant’s
activities. In this regard, & relevant consideration should be whether the employer has
assigned the TANF reciplent to perform work or produce products similar to the
employer’s other employecs. :

4. Expectation.of Campensation. Courts have found the issue of whether the
employee has an expectation of compensation for his/her services relevant to the question
of RLSA coverage. TANF participants will fully expect compensation, i.e., at least thelr
TANF payment, for the services they perform, providing strong evidence of thelr starus as
employees. ) :

5. Xax Considerstions. DOL should consider whether an employet hes availed
ltself of the Targetted Jobs Tax Credit (or similar benefits) for the TANF recipient or
similarly-situated workers. ' These programs typically reward employers for employing
hard to place individuals, including, in the case of the federal law, welfare recipients.
Employers should not be permitied to ¢laim tax breaks based on employer status but
avoid employer status for purposss of paying the minimum wage. :

6. Functionsvs. Lahtls. As previously noted, the “work actlvities” permitted
under TANF are broad in scope, ranging from vocational education to community service
and employment. The categories of work activities contained in the law are not defined
and are not useful in distinguishing between activities that do and do not constitute work
for purposes of the FLSA. Accordingly, the focus should be on the functions & TANF
recipient performs, and not the label that the state or employer attaches to those activities.

7. Xraining ve. Wark- The stated pirpose of the new welfare Jaw is to help
individuals make the transition from government assistance to self-sufficiency.
Equipping TANF recipients with the knowledge and skills needed for good jobs at good
wages will in many cases require extensive training and education. To the extent TANF
training programs meet DOL ’s traditional criteria for excluding such programs from

4
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L)

FLSA coverage, DOL's standard rules should govern. However, DOL should be vigitant
in not permitting employers to use “reining programs” as a subterfuge for engaging
TANF recipients to perform work without the protections of the FLSA.

Under DOL"s traditional test for distinguishing between tralning and employment,
trainees are not employees if all six of the following factors are met:

1. The training, even though it inciudes actual operation of the facilities of the
employer, is similar to that which wounld be given in a vocational school;

2. The training Is for the benefit of the trainees;

3, The trainees do not displace regular employees, but work under close
observation (Note: TANF does not permit employers to dlsplm current employees with
TANF reciplients) ;

4, The cmpioyer that provides the training derives no immediate advantage from
the activities of the trainees and on occasion his operations may actually be impeded;

5. The trainces are not necessarily eatitled to a job at the completion of the
training period; and

6. The employer and the trainees understand that the triinees ete not entitled to
wages for the time spent in training.?

When confronted wlth employer arguments that TANF recipients are trainees and
not employees, DOL should review the natwre of the actlvity belng performed and
consider whether such an activity typically is considered work. In addition, DOL should
consider the typical duration of training for such work. Given past experience with
workfare programs, it is likely that in most cases, TANF recipients will be placed in low-
level, entry-level work, and training will be of & limited nature and duration. Thus, the
nature and duration of TANF worker tralning will differ markedly from the training DOL
has excluded from FLSA coverage.

8. mwm The FLSA defines “employer” to include “any person
acling directly or indirectly in the interest of an empjoyer in relation to an employee.” 29
U.S.C. § 203(d). In determining who is the TANF worker's employer, the traditiona)
indicia of employer control should factor into the analysis, including:

* Similar critetia wére recently set forth by DOL for p