
AM o, J.O-XV/ o I riMIH ■ I I CJC Cl^iA

03/0T/»r 18:0« ®S12 424 «»T Base RECSFTXON

TDES ISSUES: MERIT SYSTEM REQUIREMENTS
and delegation of authority

In the course of Texas’ TIES discussioos vrifli DHHS and USDA, fisdetal agency staff 
have nosed two issues:

• AictheTncritaystantcquiioawntsoflheFood Stamp Act and the Social Security Act 
gpplxoable to a privatized eligibili^ worii fbxee?

• Do the merit system provisioiis prohibit die state &om delegating eligibility
functioDa to a oomractor?

Texas has taken the posMon in those discussions that:

(1) under the TIES piopoaaLlho relevant Texas stare ageades retain all
Q,trT.;T,;<twi(iniT That are aasociaied witfx ttuar designations as

single state agenciea:

(2) the state is obligated to ensure that fltate-admnristered portions of TIES programs
will use a merit system of peiaoniwl adminisiialioii. That merit aystem, however, 
is not applicable to any private work force wilh which the state contracts to

fttyr pitrts of the di^ilitv deietmination utocess;

(3) nothing in fedcml statute or regulation prohibits the state fiomddogat^eettam
eUgihiliv detonninalioii fiinetions to a congagtor, inclnEng some certifioation. 
relsted functions under the Food Stamp program.

Texas does not argue that, in order to comply whh federal icquiiemsnts, only the 
individual "pushing tiic bnaan' to certify eligibility must be a public, mait system-
protected employee. But the federal government has no basis for arguing the other

namely that all eligQjility functions beyond data intake must be performed by 

public employees.

Texas has the federal agencies tapeatodly to identity where they draw the lina
botwwn public and private en^loyees in the eligibility certification process- Federal 
agency staff to has lefesed to take a positiofl on that issue.

The issue of whether private coqiloyccs can certify client eligibility is aied herring for 

the following reasons:

CA) The eliEibilitydctotinmatjan process and Butomatibu system aiar^^bascd
which tbs possibility of public gr private employees exercising
iTTiKr^tflgd. disCrrTiOn
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The state at all timca will ict&m responsibility for the ptomulgation of progiam 
rules and pwlicy. In other words, the aljectrveczitedaused by SlafTtsid systems 
in detannlnhtg client eligibility in all unll be defined by public
employea-

The CTare ydU retaxa final approval and disoppEaval autfaoti^ over all eligibility 
dateeminarinns and foe alal^ sot apiivotc coolzadDr, vnll be Tcaponaible fisr 
assnrrng foe due process rights of all applicants whoso eligibility is d<»nipd

Ibe state win retain control over aU eligibility ddczmisaifon functions by holding 
the contractor to strict pczfonnancc standards crpngpmf oversight of
contractor opeiatians.

(E) While holding strictly re^ODsible for results^ fos st^ will remain 
The party that is accountable to foe foderal goveziunent for compliance with all 
federal
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The Honorable Franklin Raines 
Director *
Office of Managej'.ent and Budget 
Old Executive Office Building 
Washington, D.C. 20500
Dear Prank;

Ce.‘-
CXi»iluc~,

I am writing on behalf of my constituents in the 17th District and 
the State of Texas to request your prompt attention to Texas' 
request for approval of the Request for Offers for the Texas 
Integrated Enrollment System (TIES). This request has been pending 
for several months and has reached a critical point for a decision.

When the welfare reform debate began in earnest in 1995, 1 .set up 
welfare task forces in my district and asked them to put together 
their recommendations on how to structure the welfare delivery 
system. The number one recommen<^ation of the task force was chat 
the application process be streamlined and simplified across various 
means-tested programs. The cask force concluded that streamlining 
the application process would provide better service to needy 
individua.la and would use scarce resources more efficiently. I was 
therefore pleased that the Texas legislature directed the Texas 
Human Services Commission to develop an integrated enrollment system 
as part of the state's welfare reform plan. I have been even more 
pleased that the Commission has taken this direction very seriously 
and developed an integrated enrollment proposal very consistent with 
the goals outlined by the welfare task force I established.

I am enclosing a copy of a letter that Dr. Mike McKinney, 
Commissioner of the Texas Human Services Commission, sent to 
Secretary Donna Shalala on February 19 informing the Department of 
Health and Human Services of his intention to proceed with the 
release of the TIES Request for Offers. The Commission is 
proceeding under the authority of HHS regulations that deem requests 
to be approved if the Department dees not provide the state with 
approval, disapproval or a written request for more information 
within 60 days.

While I share Dr. McKinney'a disappointment that Che Commission has 
found it necessary to proceed v/ithouC formal approval from HHS or 
USDA, I believe that the Commission has been extremely patient 
throughout the approval process and has ample legal and substantive 
justification to proceed with the program at this point. The Texas 
Human Services Commission has been developing the TIES at the 
direction of the Texas legislature since June of 1995. The initial 
RFC was presented to HHS and USDA in June of 1996. Since chat time, 
state officials have worked extensively wl.th the administrar,ion to 
refine and improve the proposal an-d have re-'^ponded to several 
r-ecTi;---sT...e for Ir; , Further delay ri.skr? jeepardirinq th*
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success of Che Texas welfare reform initiative, which anticipated 
implementation of the TIES, The timing is especially critical 
because the Texas legislature will only be in session for a few 
months. Dr. McKinney and hia staff need to begin to work with the 
legislature very soon if any changes need to be made to the TIES 
that need legislative approval, or if the welfare reform legislation 
needs ho be modified to adjust to the absence of the TIES.

I have worked with Dr. McKinney in seeking federal approval of the 
TIES and several other issues, most notably approval of a waiver for 
the Texas welfare reform plan in 1995. In all of these instances, I 
have found Dr. McKinney to be extremely reasonable and willing to 
make accommodations to address administration concerns . Dr.
McKinney remains willing to work with the administration to resolve 
any problems preventing federal approval of the TIES. I am willing 
to work with you, Dr. McKinney, Governor Bush and other state and 
administration of ficiala to foster a constructive dialogue that can 
lead to prompt resolution of this matter. If the administration 
determines that legislation is necessary to allow approval of the 
TIES, I will work in my capacity as Ranking Member of the House 
Committee on Agriculture to pursue such legislation, and believe 
that there would be bipartisan support for such an effort. I hope 
chat the cooperation between the State of Texas, my office and the 
administration chat led to the approval of the Texas welfare waiver 
under terms that were acceptable to all parties can serve as a model 
for dealing with this issue.
Thank you in advance for your attention to this matter. I look 
forward to working with both Che'state of Texas and the 
Administration to%ee that we continue to make progress toward final 
implementation of the Texas Integrated Enrollment System - Please 
feel free to contact me if I can be of assistance. With kind 
regards, I remain

Sincerely yours.

Charles W. Stenholm 
Member of Congress

CWS:esl
Enclosure
cc : Governor George Bush

Lieutenant Governor Bob Bullock 
Dr. Mike McKinney 
Bruce Reed 
Ken Apfel
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Texas Health and Human Services Commission

MICHAEL 0. McWNNEY. U, 0.
CAMMISStONCA

February 19. 1997

Donna E. Shalala, Ph D.
United ^at6« Department of Health i Human Services 

200 independence Avenue, S.W.
Washington, 0. C. 20201

Re: Texas Integrated Enrollment Services Project 

Dear Secretary Shalala:
The purpoee of .his letter to respond to VhTdr'e^'erii nSissTo my X

discussions were being conducted at the highest levels with:n DHHS.

TIES Request for Offere [RFO).

client enrollment functions of several goal .

s: pn-s. shmuia.. ttta ■
formation of public-private partnerships.

=ssHt=aiH.“3SiaSSand an assessment by the Council, the Council determined that there was ®

• r.**'- » r.'.
rr.-.-r'- ^':>or, A;;stio, Texas 78751
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Secretary Oonna E. Shaiala 
February 19. 1997 
Page 2

ACF, dated October 24,1997.

W. me. once age^n w«h federal staff

(Srespondonce we have received from the Oepartmort on this matte . 

wrth the implementauon of JlES on a provisional oas
The regulation, codified at 45 C.F.R. eecuon 95.61 (d). promises ^ompi agency
requests for poor approval of Planning to have .
contract amendments. Under the new f-ouiat^ons if DHHS has not, within 60 days

K.Cr“l.^dging receipfof me sUte'e requeet, provided the sum 

written approval, disapproval, or a request for information.

USDA regulations.

rrxs=‘^='™“vS=-S"s^

happen.' 61 Fed. Reg. 39S94. 39896 (July 31.1996).

Unfortunetely. it appears mat this is precisely what '

rntsr.—."SrrprrrlgS^n?oTo';^Sl^^^^^^^^ T,.S proleot under m.
provisional approval criteria of the regulation.
The reguiaten Is silent as to me Deparnnent's duty snd = V*”°C^“%tfbasis

r,::s?ST“,rrsrr.;r.=ni. - •• - ™-application is plainly at odds with the Department s justrficatJO i

5'd w^H^ WW 1171: / RRR I -RR- I
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Seaetary Donna E. Shalsla 
FetJfuary 19. 1997 
Page 3

M"pro^e pppmv,,. „v., or repues. odOiUon.,

Information from the State.
AccorOinply, undor Wd readlnp of Ih. prompt roviow rr^oloto.
ha.o providlonally ''f request for' more
f^or^Srore^nTl f, r9‘S?,T;e”& days foao«ln, the State's OecemPer 13, 1S9S. 
submission in response to the November 19 request).

Based on this underetendlog of the reguletion my staff “
RFO for formal release to the martcetplaoa. If wc information

SHS?=iS:SSrX-SS-r„“=a
issue the TIES RFO.
we have conduoled m. dialo. our feder^ prql'I;^ «mo^^

’crsrs, s.'ss^™approval than we were nearly nine months ag «^nondl to everv request for information and

S£ r s.“SST/»is. -—; 

s“cr.r*i;=.=Ksr,i=tr-™ ~ »adequacy of the RFO and compliance With federal requirements.

I agree ..h Mr. R^an that a preiea ^rge
and we are committed, as your staff are, ^ of the RFO costs the taxpayers of
interests are proted^ Hoover eommonl ^ plahtsng and

further federal delay.
More imponanh w. con=e„a.,v.l, esf-aj, me.

ti^:ss^rr=^"thTr^f Sn',993^^^^
“S'hS

additional 150.000 needy Texas children. Thus, the inabiiit/ or :.,o lec

9’d WnHH WVF:R : / qRR I -RR- I
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Secretary Oonrta E. Shalala 
Febr\jary 19. 1997 
Page 4

reaponsibilfties frustrates the intent of the Texas Legislature and is borne directly by our agencies' 
dients and the citizens of Texas.
I regret that this action has become necessary, but it is my duty to ensure the intent of the Texas 
Legislature is implemented and the interests of the people of Texas are advanced. We firmly believe 
that the TIES project is the right thing for redpiants cff public assistance and the State of Texas, and it 
is tong overdue. I understand our efforts have been criticized by people whose interests may be to 
preserve the statCis quo. Unlike your staff, these persons either have not taken the time to consult with 
us have not given us the courtesy of an cpen and honest discussion of the issues, or have chosen to 
ignore the dear commitments we have made to Improve service to our diems and give value to the 

taxpayers.
We view the TIES project as an opportunity to realize President Clinton's vision of a 
important and critical dedsions of government ara made dosest to the fwopte whew Wes they affed 
We also share his belief that restoring to the states this responsibility and authority is to
refoiming the welfare system and meeting the challenges of the next century. And we agree with your 
recent remarks that -when we target our resources responsibly and innovatively, when wa team up 
with our private and public partners, and when we act as tough, savvy managers, the 
government can help lead the way in creating a stronger and healthier nation - a nation capable or 
meeting challenges both old and new.' With your help, the State of Texas can follow a similar path.

Consequently. I respectfully ask for your assistance in resolving the apparent impasse over t^ 
approval of the Texas Integrated Enrollment Services Request for Offers. As dways, we ara prepared 
to supply any Information you oryour staff may need to reach a prompt and correct dadsion.

Sincerely.

Michael D. McKinney, M.O. 
Commissioner

Attachment

c: Governor George W. Bush
Lieutenant Governor Bob Bullock 
Speaker Pete Laney 
Comptroller John Sharp

/ IaJWCC^ : / QC?cr 1 _CT^_ I



NOTE TO ELENA, DIANA 

FROM: CYNTHIA

FYI- ATTACHED IS PRIOR LAW LANGUAGE REGARDING WORK 
SUPPLEMENTATION AND WORK FARE. ELENA - THERE ARE EXCEPTIONS TO 
LABOR LAWS FOR BOTH KINDS OF WORK, BUT SEEMINGLY DIFFERENT 
EXCEPTIONS.
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SOCIAL SECURITY ACT—§482(e) 403
(III) job readiness activities to help prepare participants 

for work; and
(IV) job development and job placement; and 

(ii) must also include at least 2 of the following:
(I) group and individual job search as described in sub­

section (g);
(II) on-the-job training;
(III) work supplementation programs as described in sub­

section (e); and
(IV) community work experience programs as described in 

subsection (f) or any other work experience program aDprov- 
ed by the Secretary.

(B) The State may also offer to participants under the program (i) 
postsecondary education in appropriate cases, and (ii) such other 
education, training, and employment activities as may be determined 
by the State and allowed by reflations of the Secretary.

(2) If the State requires an individual who has attained the age of 
20 yf rs and has not earned a high school diploma (or equivalent) to 
participate in the program, the State agency shall include education­
al activities consistent with his or her employment goals as a 
component of the individual’s participation in the program, unless 
the individual demonstrates a basic literacy level, or the employabili­
ty plan for the individual identifies a long-term employment goal 
that does not require a high school diploma (or equivalent) Any 
other services or activities to which such a participant is assigned 
may not be permitted to interfere with his or her participation in an

educational activity under this subparagraph.
(3) Notwithstanding any other provision of this section, the Secre­

tary shall permit up to 5 States to provide services under the 
program, on a voluntary or mandatory basis, to non-custodial parents 
who are unemnloveH nnrl nnahlo tn maat- -----------l -ui-_

particular aLienuon to tne extent to which the provision ol such 
services to those parents is contributing to the achievement of the 
purpose of this part, and shall report the results of such evaluation 
to the Secretary.

(e) Work Supplementation Program.—(l) Any State may insti­
tute a work supplementation program under which such State to the 
extent it considers appropriate, may reserve the sums that would 
othervnse be payable to participants in the program as aid to families 
vnth dependent children and use such sums instead for the purpose 
ot providing^d subsidizing jobs for such participants (as described 
in paragraph (3XCXi) and (ii)), as an alternative to the aid to families 
'^/ov A otherwise be so payable to them

(2XA Notwthstanding section 406 or any other provision of law 
Federal funds may be paid to a State under part A, subject to this 
subsection \wth respect to expenditures incurred in operating a work 

program under this subsection ®
A u in this part, or in any State plan approved under part
A, shall be construed to prevent a State from operating (on such 
terms and conditions and in such cases as the State may^find to be 
necessary or appropriate) a work supplementation prowam in ac^ 
cordance with this subsection and section 484.



404 SOCIAL SECURITY ACT—§482(e) (Cont.)

(C) Notwithstanding section 402(aX23) or any other provision of 
law, a State may adjust the levels of the standards of need under the 
State plan as the State determines to be necessary and appropriate 
for carrying out a work supplementation program under this 
subsection.

(D) Notwithstanding section 402(aXD or any other provision of law, 
a State operating a work supplementation program under this 
subsection may provide that the need standards in effect in those 
areas of the State in which such program is in operation may be 
different from the need standards in effect in the areas in which such 
program is not in operation, and such State may provide that the 
need standards for categories of recipients may vary among such 
categories to the extent the State determines to be appropriate on 
the basis of ability to participate in the work supplementation 
program.

(E) Notwithstanding any other provision of law, a State may make 
such further adjustments in the amounts of the aid to families with 
dependent children paid under the plan to different categories of 
recipients (as determined under subparagraph (D)) in order to offset 
increases in benefits from needs-re ated programs (other than the 
State plan approved under part A) as the State determines to be 
necessary and appropriate to further the purposes of the work 
supplementation program.

(F) In determining the amounts to be reserved and used for 
providing and subsidizing jobs under this subsection as described in 
paragraph (1), the State may use a sampling methodology.

(G) Notwithstanding section 402(aX8) or any other provision of law, 
a State operating a work supplementation program under this 
subsection (i) may reduce or eliminate the amount of earned income 
to be disregarded under the State plan as the State determines to be 
necessary and appropriate to further the purposes of the work 
supplementation program, and (ii) during one or more of the first 9 
months of an individual’s employment pursuant to a program under 
this section, may apply to the wages of the individual the provisions 
of subparagraph (AXiv) of section 402(aX8) without regard to the 
provisions of subparagraph (BXiiXII) of such section.

(3XA) A work supplementation program operated by a State vmder 
this subsection may provide that any individual who is an eligible 
individual (as determined under subparagraph (B)) shall taike a 
supplemented job (as defined in subparagraph (C)) to the extent that 
supplemented jobs are available under the program. Pa3Tnents by 
the State to individuals or to employers under the work supplemen­
tation program shall be treated as expenditures incurred by the 
State for aid to families with dependent children except as limited by 
paragraph (4).

(B) For purposes of this subsection, an eligible individual is an 
individual who is in a category which the State determines should be 
eligible to participate in the work supplementation program, and 
who would, at the time of placement in the job involved, be eligible 
for aid to faunilies with dependent children under an approved State 
plan if such State did not have a work supplementation program in 
effect.

(C) For purposes of this section, a supplemented job is—
(i) a job provided to an eligible individual by the State or local 

agency administering the State plan under part A; or
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SOCIAL SECURITY ACT—§482(0 405
(ii) a job provided to an eligible individual by any other 

employer for which all or part of the wages are paid by such 
State or local agency.

A State may provide or subsidize under the program any job which 
such State determines to be appropriate.

(D) At the option of the State, individuals who hold supplemented 
jobs un^der a State s work supplementation program shall be exempt

requirements imposed pursuant to 
section 4Q2(aX13XAXn) (and the amount of the aid which is payable to 
the tamily of any such individual for any month, or which would be 
so payable but for the individual’s participation in the work supple­
mentation program, shall be determined on the basis of the income 
and other relevant circumstances in that month).

amount of the Federal payment to a State under section 
4U3 tor expenihtures incurred in making payments to individuals and 
employers under a work supplementation program under this sub­
section shall not exceed an amount equal to the amount which would 
otherwse be payable under such section if the family of each 
individual employed in the program established in such State under 
this subsection had received the maximum amount of aid to families 
TOth dependent children payable under the State plan to such a

adjustments under para­
graph (p for the lesser of (A) 9 months, or (B) the number of months 

individual was employed in such program 
fi,^ subsection shall be construed as requiring
the State or local agency administering the State plan to provide 
employee status to an eligible individual to whom it provides a job 

' supplementation program (or with respect to whom it
provides all or part of the wages paid to the individual by another

O'’ as requiring any State or local agency 
an eligible individual filling a job position provided by

position.
(B) Wages pid under a work supplementation program shall be 

income for purposes of any provision of law. 
(bl Any btate that chooses to operate a work supplementation

n A 1, ^ approved under part A if such State
toivirhAf'"® ^ supplementation program, shall be considered 
individuals receiving aid to families with dependent children under

PS'’^ ^ for purposes of eligibility for 
(71 P*^" approved under title XK

receiving aid to families with dependent children 
ho excused by reason of the fact that such

thfs Dart program from any requirement of

I
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SOCIAL SECURITY ACT-§4S2(0 (Cent.) 

rhe purposethis subsection

move
programs

and day care. Tn public fariIiH«.c

iSSSiSfSand skflls of a^^ecfplenfsSlffr^^^^’J 
e assignme^nts(BXi) A "f®' aKing appropriate work

eaT'^'ljfp" f| "f*'“»"“af'*P*ri™ce

undergoes training (or £?m“v1 {S’ ‘he State) *''?*either vitorks
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agency may accept such services, but such participants shall not be 
considered to be Federal employees for any purpose.

(2) After each 6 months of an individual’s participation in a 
community work experience program under this subsection, and at 
the conclusion of each assignment of the individual under such 
program, the State agency must provide a reassessment and revision, 
as appropriate, of the individual’s employability plan.

(3) The State agency shall provide coordination among a communi­
ty work experience program operated pursuant to this subsection, 
any program of job search under subsection (g), and the other 
employment-related activities under the program established by this 
section so as to insure that job placement will have priority over 
participation in the community work experience program, and that 
individuals eligible to participate in more than one such program are 
not denied aid to families with dependent children on the grounds of 
failure to participate in one such program if they are actively and 
satisfactorily participating in another. The State agency may provide 
that part-time participation in more than one such program may be 
required where appropriate.

(4) In the case of any State that makes expenditures in the form 
described in paragraph (1) under its State plan approved under 
section 482(aXD, expenditures for the operation and administration 
of the program under this section may not include, for purposes of 
section 403, the cost of making or acquiring materials or equipment 
in connection with the work performed under a program referred to 
in paragraph (1) or the cost of supervision of work under such 
program, and may include only such other costs attributable to such 
programs as are permitted by the Secretary.

(g) Job Search Program.^1) The State agency may establish and 
carry out a program of job search for individuals participating in the 
program under this part.

(2) Notwithstanding section 402(aX19XBXi), the State agency may 
require job search by an individual applying for or receiving aid to 
families with dependent children (other than an individual described 
in section 402(aX19XC) who is not an individual with respect to whom 
section 402(aX19XD) applies)—

(A) subject to the next to last sentence of this paragraph, 
beginning at the time such individual applies for aid to families 
with dependent children and continuing for a period (prescribed 
by the State) of not more than 8 weeks (but this requirement 
may not be used as a reason for any delay in making a 
determination of an individual’s eligibility for such aid or in 
issuing a payment to or on behalf of any individual who is 
otherwise eligible for such aid); and

(B) at such time or times after the close of the period 
prescribed under subparagraph (A) as the State agency may

id adetermine but not to excee 
consecutive months.

i a total of 8 weeks in any period of 12

'^See Vol. II, Title 31.

i 1

i

■



y

Cynthia A. Rice 03/11/97 07:08:04 PM

Record Type: Record

See the distribution list at the bottom of this message

cc:
Subject: Re: FLSA in 94 and 96 Administration WR Bills

Jeff Farkas found basically that our '94 bill kept worker protections for workfare protections while our '96 
bill did not (see below). This will make our roll-out even more tricky.

Forwarded by Cynthia A Rice/OPD/EOP on 03/11/97 07:01 PM

Jeffrey A. Farkas
03/11/97 09:34:15 AM

' VM 0]£i) ([

/ cfTd

Record Type: Record

To: See the distribution list at the bottom of this message
cc: Keith J. Fontenot/OMB/EOP, Stacy L. Dean/OMB/EOP
Subject: FLSA in 94 and 96 Administration WR Bills

Here is some information on the FLSA-related provisions of the Administration's 1994 and 1996 welfare 
bills (in the sections related to cash assistance work programs). Please let me know if you have any 
questions.

The WORK program in the 1994 bill incorporated a comprehensive set of workfare protections, including 
minimum wage (FLSA), workers compensation, working conditions, and FICA taxation. The bill did not 
provide unemployment compensation coverage (at the Federal or State level), and did not allow the EITC 
for earnings from WORK positions.

The 1996 bill is much less specific than the 1994 bill. It would extend FLSA coverage for work 
supplementation programs (the language is nearly identical to the work supp provisions in the JOBS 
statute, where FLSA applied), but not for workfare positions. Under workfare, participants in community 
service jobs were required to work a designated number of hours (reaching 30 per week in the outyears) 
and to be paid at a rate which is "100 percent of the maximum amount of assistance that may be 
provided under the State plan...to a family of the same size and composition with no income." In many 
instances this level would be sub-minimum wage. In addition, the bill provided that "wages paid under a 
workfare program shall not be considered to be earned income for puposes of any provision of law." This 
would seem to preclude application of FLSA.
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Stacy L. Dean 03/05/97
nJoTTSTumvr

Record Type: Record

To:

cc:

Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP

Subject: privatization paper

Attached is the lastest draft of the agency privatization paper. There is another option and one or 
two more policy issues. It is a long read, but almost everything is there. If I were to do it again. 
I'd differentiate more between Wisconsin and Texas. Wisconsin has a more performance based 
approach which expands or contracts their privatization efforts based on how the public counties 
do compared with the privatized counties.

This version is being distributed to all the agencies tonight.
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PRIVATIZATION OF FEDERAL PUBLIC ASSISTANCE PROGRAMS 

/. OVERVIEW & ISSUES

k)i^

This paper has been prepared jointly by staff from the Departments of Agriculture (Food 
and Consumer Service), Health and Human Services (Health Care Financing 
Administration and Administration for Children and Families), Labor (Employment and 
Training Administration), and the Office of Personnel Management (0PM). The Federal 
agencies have been meeting recently to discuss the general background and issues 
surrounding privatization initiatives that are under review within the Departments and to 
expiore options for making final decisions and responding to States. Decisions made 
here will set the precedents for proposals around the country.

Policy Issues: To what extent should the States be permitted to transfer the 
responsibility for eligibility determination for Federal public assistance programs to the 
private sector through competitively bid contracts?

Legal Issues: May the Merit System of Personnel Administration requirements, 
applicable in different ways in each statute, be waived to allow States to enter into 
contract agreements?

//. BACKGROUND

There is increasing interest among the State welfare agencies in transferring the 
administration of public assistance programs to the private sector through competitively 
bid contracts. This interest stems in part from the efforts of the Federal and State 
governments to test new methods to reduce costs, to improve program services and to 
increase self-sufficiency among program recipients.

Contracting or privatizing certain functions of the public assistance programs is not new, 
e.g. backroom data processing. What is new is the possibility of contracting with private 
entities to perform functions that have historically been the responsibility of the public 
sector, such as conducting the determination of eiigibility and certification for public 
assistance programs like the Federal Food Stamp Program and Medicaid. While the 
new welfare law explicitly permits States to privatize TANF administration and service 
provision, no other major Federal public assistance program has such broad latitude^ 
Other programs became part of this Issue because typically eligibility for AFDC (now 
TANF), Food Stamps and Medicaid and a host of other programs has been determined 
by a common process and worker.

‘ Note that eligibility for $6 billion in Pell Grants and $25 billion in student loans is routinely 
determined largely by non-Federal, non-public entities.
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III. THERE ARE CURRENT PROPOSALS BEFORE THE ADMINISTRATION 
REQUIRING DECISIONS ABOUT THE EXTENT TO WHICH PRIVATIZATION 
SHOULD BE PERMITTED

A Texas Integrated Enrollment Services (TIES^

TIES is a statewide privatization initiative of the Texas Health and Human Se^^ices 
Commission (HHSC) and the Texas Council on Competitive Government (CCG) in 
support of a State law enacted in 1995. Under TIES, the certification and eligibility 
determinations for most public assistance programs, including the Food Stamp, Special 
Supplemental Nutrition Program for Women, Infants and Children (WIC), TANF and 
Medicaid programs, would be contracted to the private and/or public sectors through 

competitive bids.

USDA has determined the TIES proposal would require a waiver of the merit system 
requirements under the Food Stamp Act. HCFA is still reviewing the extent to which 
merit system requirements must be waived. The Federal agencies and the State of 
Texas have been negotiating the conditions for releasing a Request for Offers (RFO) 
for TIES since May 1996. With the exception of a final decision about the merit system 
provisions contained in the RFO, and the role of the single State agency, all other 
issues have been resolved with regard to the draft RFO.

Texas was expecting final approval of the RFO in January to be able to release the 
RFO by the end of the month. Two consortia have been developed with the intention 
of bidding on the RFO. One consortium is composed of the Texas Workforce 
Commission, International Business Machines Corporation and Lockheed Martin 
Corporation. The other consortium consists of the Texas Department of Human 
Services, Electronic Data Systems Corporation and the Unisys Corporation. Arthur 
Anderson has also indicated an interest in the proposal but has not aligned itself with a 

State agency.

Wisconsin Works AA/-21

Under the W-2 proposal, the State is contracting on a competitive basis with public or 
private agencies for certification actions such as gathering client eligibility information, 
conducting eligibility interviews and data input. The State, presuming the Department 
of Agriculture's approval of its waiver request of the merit system requirements for the 
Food Stamp Program, released its Request for Proposals (RFP). While the State can 
issue the RFP without USDA’s approval, they will need to hear back from USDA in 
order to award the contract. State officials have advised that the contract process has 
been completed for one County (with over 60 percent of the State caseload) without the 
inclusion of the Food Stamp Program. Contracts have been awarded to six private,
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non-profit agencies.

C. Ernoloyment Services — One-StOD Grant

Legislation enacted in the State of Texas, effective September 1, 1996, provides for the 
delivery of labor exchange services that are authorized under the Wagner-Peyser Act 
and currently delivered by State employment security agencies by local workforce 
development boards and private, non-governmental providers. Thus far, Texas has not 
considered contracting out the delivery of unemployment insurance services. The 
Department of Labor has urged Texas to delay implementation until the Department’s 
review is completed.

In addition, the State of Massachusetts, with the Department of Labor’s approval of a 
1994? grant to implement a competitive One-Stop Career Center system throughout 
the State, has awarded contracts to private-for-profit entitles to deliver labor exchange 
services in several local areas under that grant. Other States such as Montana, Utah, 
Pennsylvania, and Iowa are on the threshold of requesting similar approval.

IV. ORGANIZED LABOR RESPONSE

The Departments of Agriculture and Health and Human Sen/ices have received 
numerous letters from employee unions about the TIES proposal, including the 
American Federation of Labor and Congress of Industrial Organizations (AFL-CIO), the 
American Federation of State, County, and Municipal Employees (AFSCME) and the 
Service Employees international Union. The unions assert that a waiver of the merit 
system would result in a decline of client services, including access to program benefits 
and client confidentiality. The Department of Agriculture received over 1.000 letters 
from employees in Wisconsin objecting to the W-2 project.

In the case of the Texas workforce development legislation, the Department of Labor 
has received a letter from the AFL-CIO questioning the legality of privatizing 
employment services.

In the Massachusetts One Stamp project the State AFL-CIO concurred in the proposal 
but current implementation problems are raising new concerns.

V. THE TEXAS SITUATION

A. Food Stamp Prooram-Certification and Other Program Requirements

The Food Stamp Act requires certification, i.e., the application and the components of
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the eligibility determination process, to be completed by merit system employees. 
Certification, however, is not defined in statute. As supported by legislative history to 
the Act. current regulations specify that the required interview be conducted by merit 
system employees. Given the complexity and discretion that may be required in the 
food stamp certification process, the food stamp interview is crucial to accurate 
determinations of eligibility and benefit level. It is through the food stamp interview that 
the worker solicits most household information, determines the necessity for additional 
verification or resolution of questionable information, and ascertains the need for 
appropriate policy decisions. It is also the applicant household's opportunity to have 
face-to-face contact with a public employee. Volunteers and other non-merit 
employees may assist an applicant household in other actions related to certification 
but may not conduct the food stamp interview or certify a household.

During recent debate on welfare reform legislation, Congressional conferees reinserted 
the merit system provisions in the Food Stamp Act that a previous Senate bill had 
deleted.

B. Medicaid-Certification and Other Program Requirements

Similar to Food Stamps, the entire application process, from taking an application to 
making the final eligibility determination, is performed almost entirely by employees of 
the State agency responsible for administering the Medicaid program. Under Medicaid 
law. States are required to establish or designate a single State agency to administer 
their Medicaid program and determine Medicaid eligibility. Moreover, the Medicaid 
statute requires that the State agency responsible for Medicaid not delegate authority to 
“exercise administrative discretion in the administration or supervision of the plan” to 
non-government entities. The regulations implementing that part of the statute also 
require that other agencies which perform services for the State agency “must not have 
the authority to ... substitute their judgement for that of the Medicaid agency with 
respect to the application of policies, rules, and regulations issued by the Medicaid 

agency.”

Unlike Food Stamps, the Social Security Act also provides for "outstationing”, which 
allows the State to use private sector employees to perform some of the eligibility 
process at locations other than State TANF offices for certain groups of applicants. 
Outstationing was incorporated into the law to increase program access when the law 
was amended to substantially broaden the categories of eligible individuals.

States have the option of staffing outstation locations with State employees or non- 
State employees (e.g., contractors or volunteers), or a combination of both. Because 
outstationing can involve the use of non-State employees to perform certain eligibility- 
related functions, Medicaid regulations-but not the law-specify which functions can be

DRAFT 4

at /s aovd awo = woaj 10 = 01 <i.6-30-yvw



E. Intergovernmental Personnel Act

n

For decades, a Merit System of Personnel Administration was routinely established for 
many Federal-State grant-in-aid programs as now codified within the Intergovernmental 
Personnel Act (IPA) because it was presumed by Congress that services would be 
provided directly by State or local employees who were acting in lieu of Federal 
employees. The IPA is not a genuine statute: its provisions only come into play when 
another law or regulation invokes it.

While the IPA is silent on whether States or local governments may contract for 
services, the law does provide for maximum flexibility within the requirements for merit 
principles in the administration of grant-in-aid programs by grantees. However, as the 
roles of government and the relationships between the State and the Federal 
government continue to evolve, a determination must be made as to whether new ways 
of doing business can be carried out under existing laws, or whether change in those 
laws Is required. While government contracting with the private sector for commercial 
products and services is not new, the Texas proposal raises the possibility of 
contracting with private entities to perform functions that have historically been the 
responsibility of the public sector. The proposal, as currently drafted, would require a . 
waiver by OPM of current statutory and regulatory provisions related to the Merit 
System of Personnel Administration provision of the IPA.

Aspects of the current proposals under review by Federal agencies appear to conflict 
with the general requirements of the IPA, but as noted above, the key issue is defining 
precisely what aspects of program processes are in fact covered by the IPA. Although 
OPM has not consulted with their General Counsel for a legal opinion, OPM is confident 
that it does hothave authority to waive anv provisions of the statute. In fact, OPM 
counsels have consistently held that OPM does not have authority to waive its own 
regulations, unless such waiver is specifically provided for in the applicable statute.
The Administration could elect to seek legislative change if the determination of what 
processes are covered presents the need.

This leads us back, then, to examining the Texas proposal and shredding out what is 
“inherently governmental” for these programs at issue and must therefore be performed 
by merit system employees, and what is commercial and can therefore be contracted 
out. The OPM General Counsel has relied on 0MB Circular A-76 to define what is and 
is not an inherently governmental function for programs whose statute relies upon IPA 
coverage. Included in the definition of governmental functions are "those activities 
which require either the exercise of discretion in applying Governmental authority or the 
use of value judgment in making decisions for the Government. ...Governmental 

“functions normally fall into two categories: (1) The Act of governing;....(2) Monetary 
transactions and entitlements...." It would appear that some contracting is appropriate
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but wholesale contracting of Food Stamp and Medicaid eligibility may raise questions of 
consistency with the intention of Congress to ensure that administration of these 
programs be conducted by employees covered by a merit system of personnel 
administration.

G. Potions for Texas TIES

1. Allow the State to fully privatize its eligibility process, reouirina only that the 
State itself certify the determination. Under Medicaid, implementing this option 
would essentially involve an administrative decision, and possibly publishing a Federal 
Register Notice announcing the decision. For the Food Stamp program , this option 
would involve approving a waiver of the Merit System of Personnel Administration. It 
would also require use of the Food Stamp Program’s statutory demonstration authority, 
with the necessary approval of waivers of the Merit System of Personnel Administration 
by 0PM. The Agriculture Department’s waiver authority for demonstrations is intended 
to test innovations and is not intended to approve long-term operational alternatives 
such as those proposed by Texas. The majority of the 15,000 employees would be at 
risk of losing at least their State merit systems protections and possibly their jobs.

Approval of this option would result in additional objections from employee unions and 
advocacy groups that believe State employees will treat welfare recipients more fairly 
than contractors. It would be supported by States, the National Governors Association 
and private corporations which have formed alliances with public agencies to respond 

to the RFO.

2. Require the State to perform all eligibility functions, including intake, 
processing, and making and certifying the actual determination. This option would 
effectively deny the State’s request to privatize its eligibility process. Even though this 
is the most restrictive option, it may be the most legally supportable option for the 
Medicaid program, based on a restrictive reading of statutory and regulatory 
requirements involving proper and efficient administration of the program. An argument 
can be made that outstationing establishes a precedent for permitting at least some 
privatization. However, a legal counter argument could be made that the Medicaid 
statute restricts non-government eligibility activities to specific eligibility groups and 
situations and, thus, is not applicable to the TIES proposal.

For the Food Stamp Program, this option would mean denial of a waiver of the Merit 
System of Personnel Administration. This option also would require the State to 
continue to be responsible for the Food Stamp interview and determinations of eligibility 
and benefit level. It is also important to note that during the recent debate on welfare 
reform legislation. Congressional Conferees reinstated the merit system provisions in 
the Food Stamp Act that a previous Senate bill had deleted.
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The Federal agencies would receive serious objections from the State and private 
corporations. Also, a denial may be viewed as inconsistent with the Administration's 
support for allowing the private sector to be more involved in the administration of public 
assistance programs.

3. Approve an information system project as a stand alone effort This option 
would allow the State to replace its outdated information systems with a new integrated 
system. Once completed, the TANF program could be administered through a private 
contractor using the new integrated information system, while eligibility for the Food 
Stamp and Medicaid programs could be handled by State employees. This approach 
would demonstrate the merits of privatization in these types of programs and not 
require a waiver of the other program rules.

This approach would require the State to fund the system development effort as it is 
being developed. Under the approach outlined in the RFO, the winning vendor would 
pay for the system development costs and then recoup its costs through administrative 
fees charged to the State once the system was operational. This option may satisfy the 
vendor community by reducing the risks associated with the up-front costs of 
developing the large system and still allow a significant privatization effort associated 
with TANF and other State programs. If information sharing rules can be resolved, the 
State may be able to satisfy its cost saving goals.

4. Allow the State to privatize its eligibility process to the same degree that 
privatization is permitted under the Medicaid outstationinq process. This option 
would allow the State to privatize the application, interview, and information 
gathering/verification process, but require the State to do and certify the actual eligibility 
determination. For the Food Stamp Program, this option would require a redefinition of 
“certification”. The Food Stamp statute requires certification to be completed by merit 
system employees, while the Medicaid statute allows non-State out stationed personnel 
to perform some elements of the application process. States want to reinterpret the 
laws so that compliance could be achieved through the automated processing of data 
by computers which are programmed under State agency direction to make eligibility 
and benefit decisions.

A middle ground could preserve more government involvement in a complex eligibility 
determination process that requires judgment. The Federal agencies could revise 
regulations (Food Stamp Program) or publish an appropriate Notice in the Federal 
Register (Medicaid) to require government review of applications and interview results 
before eligibility for benefits is determined (a process comparable to the Medicaid 
outstations, or supervisory reviews currently used by many State agencies in the Food 
Stamp Program). However, this option may not allow the States to make privatization 
initiatives financially worthwhile. The agencies do not have an estimate of how many
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State jobs would be at stake under this option.

5. Approve small-scale demonstration projects. The Departments support 
privatization initiatives that may result in improved services and/or administrative costs 
savings. However, both Departments have concerns about statewide initiatives that 
have not been proven to be effective and may seriously affect program access to low- 
income households. For instance, TIES is a Statewide initiative in a State that issues 
annually approximately 10 percent of food stamp benefrts issued nationwide. The 
Department of/Vgriculture further believes it would be imprudent to eliminate the 
interview from merit employees on a statewide basis without further testing.

A demonstration limited to a small number of counties, for say 3 years, may be 
supportable by the advocacy groups. Private corporations may object or lose interest in 
small-scale demonstration projects or they could see it as the way to prove the benefits 
to all programs for contracting out on a larger scale. It is unclear how the unions and 
other States would react to such a compromise. It is estimated that an evaluation of a 
Food Stamp and Medicaid demonstration would cost at least $1 million.

VI RELATIONSHIP TO THE TEXAS EMPLOYMENT SERVICE AND OTHER ES 
PROPOSALS
The issue of whether an entity other than the SESA may deliver basic labor exchange 
and unemployment insurance services has been raised in the context of Employment 
and Training (ETA) sponsored initiatives to build new State workforce development 
systems utilizing One-Stop Career Centers. This system building at the local level 
involves the delivery of labor exchange services under the Wagner-Peyser Act and may 
involve the unemployment insurance program for payment of benefits under the Social 
Security Act (SSA). Basic labor exchange and unemployment insurance services are 
funded through a dedicated employer tax, the Federal Unemployment Tax Act (FUTA).

As noted, this Administration has already permitted Massachusetts to privatize its 
employment services, office by office, through competitive bidding.

Unemployment Insurance - Contracting out of benefit eligibility determination and tax 
functions raise different conceptual issues. Arguably these functions involve much 
more use of value judgments in Government decision making than ES. However, it 
may be permissible to contract out those data gathering functions that can be broken 
out In an effective, cost-efficient manner, without deterioration of services to claimants 
and employers.

The Texas proposal is largely limited to Food Stamps and Medicaid, however, policy
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makers should be aware that a decision for these programs may well set precedent for 
other public assistance programs such as Foster Care and Child Care.

The merit system requirements remain in effect for the Title IV-E of the SSA (Foster 
Care). Historically, ACF has offered the State agencies administering the foster care 
program the option of contracting to private, non-profits for such administrative activities 
such as licensing, recruitment, supervision and training. ACF is currently in the process 
of reviewing the foster care statutory language to determine what effect, if any, the 
merit system standards may have on a State’s ability to contract out certain 
administrative activities in the private sector.

VII Related Issues

Job Protection -- Successorship

As stated above, one of the most significant concerns of organized labor is the risk 
State employees face under privatization. Thousands of State eligibility workers could 
lose their jobs if private employees are hired to replace them. Typically, the Federal 
Government has taken an interest in economy and efficiency, and recognizes benefits 
from the fact that a carryover workforce will minimize disruption to the delivery of 
services during any period of transition and provide the advantages of an experienced 
and trained workforce.

The Clinton Administration has a dear position with regard to employees working under 
Federal service contracts. In October 1994, the President signed E.O. 12933 "Non- 
Displacement of Qualified Workers Under Certain Contracts”. The E.O. protects 
workers under Federal contracts from being displaced when a successor contract is 
awarded, by assuring them the right of first refusal to employment under the new 
contract in positions for which they are qualified.

It is unclear whether such protections could be required of a State seeking to privatize 
Food Stamp and Medicaid eligibility workers. However, wherever possible ~ especially 
under a waiver — the programs could establish a requirement similar to the EO. These 
non-displacement protections would require successor contracts to offer those 
employees (other than managerial and supervisorial employees) whose employment 
would be terminated as a result of the new contract, a right of first refusal to 
employment under the contract in positions for which they are qualified. No employment 
openings could be filled under the contract until such right of first refusal has been 
provided. This option has not yet been explored with the program agencies.
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Fntitlement Guarante_e.

One of the Administration’s key principles during the Congressional budget battles of 
1995 and 1996 was that Medicaid beneficiaries should retain a legally enforceable right 
to Medicaid. HCFA believes this principle could be compromised by allowing private 
contractors to make eligibility determinations. HCFA staff suggest making decisions 
about the eligibility of needy people for health care is one of the most fundamental
functions of government. Giving so basic a function to the private sector raises
questions about what role government legitimately serves in assuring the protection of 

the most vulnerable among us.

Confidentiality

As a result of negotiations between the State of Texas and Department of Agriculture, 
the RFO was revised to include language ensuring that the contractor would adhere to 
the confidentiality provisions under the Food Stamp Act and that applicants and 
recipients wouid have the right to fully understand how information would be used in 
determining eligibility. The RFO currentiy includes language specifying that the use or 
disclosure of information about applicants or clients during the screening and referral 
and the eligibility determination and enrollment processes shall be restricted to 
purposes directly connected with the administration of assistance programs 
Information supplied for the purpose of determining eligibility may not ^ 
available to other programs in TIES without the consent of the client. Bidders must 
demonstrate how clients will be advised of their right to confidentiality and how their 

concurrence would be obtained.

While these revisions ensure compiiance with the Food Stamp and Sociai Security 
Acts the Departments continue to have concerns that wide-scale privabzation and 
potential loss of merit system protections may undermine the cliert confidenbality^
Merit Personnel systems have historically established incentives for maintaining the 
integrity of public assistance programs. It is uncertain how privatization would influence 

the relationship between case workers and clients.

Conflict of lnterests in_eoJlQV

It should not be assumed that a public employee would be more interested in 
public assistance programs better than a private employee on the basis ^
Ltus as a merit employee. However, private employees hired to out the ES 
system may be affected negatively if the contractor does not realize a profit. 
incentive raises numerous questions regarding the effect such wide-scale pnvatization 
would have on employees who are responsible for the determinaton of eligibili^ as well 
as the effect on overall client services. For instance, the TIES RFO proposes to use
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client surveys to measure the contractor’s performance. Will the interest in maintaining 
client satisfaction increase a caseworker's incentive to approve benefits, even if 
questionable information about the applicant's eligibility exists? Would profit incentives 
alter the current incentives out stationed non-merit employees have for their role in the 
Medicaid certification process?

Also, a conflict of interest may be created by the increased flexibility provided to the 
States through the Personal Responsibility and Work Opportunity Reconciliation Act 
(PRWORA) of 1996. While the State of Texas retains the authority to establish 
program policy decisions, the State may come under heavy influence by the contractor 
to approve policies that assist the contractor in containing costs, possibly at the 
expense of client services.

State/Contractor Program Responsibilities

Under the proposed TIES RFO, the State maintains responsibility for developing 
program policy, conducting Quality Control (QC) reviews and fair hearings. The TIES 
contractor is responsible for implementing program policy. The TiES system, therefore, 
adds an additional level to the current bureaucratic structure. The PCS and the State of 
Texas have negotiated revisions to the RFO to clarify Federal/State and 
State/Contractor relationships. However, the Departments continue to have serious 
concerns about the increased complexity of the certification process under a Statewide 
privatization initiative and whether any resulting barriers to participation would be 
created as a result of these split relationships. These relationships may become even 
further complicated if the responsibility for the certification process becomes split 
between State and contract employees.

Risk of Loss

The draft TIES RFO specifies the financial incentives for good performance and fiscal 
penalties for poor performance. One financial penalty to the contractor is the liability of 
QC sanctions. The Department and State of Texas have negotiated additional 
language that clarifies that the Federal Government will continue to hold the State liable 
for the QC sanctions and that the Federal and State governments would be responsible 
for negotiating the resolution of any Federal QC liability.

The Departments have concerns that the contractor may have more interest in cost 
savings and less interest in resulting QC liabilities. Should a contractor experience a 
financial loss due to a QC liability, the potential for litigation between the State and 
contractor would appear to be great. The Departments also share concerns about the 
potential of increased litigation between the State and contractor if the certification 
process becomes a joint responsibility between State and private contract employees.
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The Departments have concerns about how these potential conflicts would affect the 
ongoing operations of the Food Stamp and Medicaid Programs throughout the State.

Payment Arrangements

The contract as described in the Request for Offer (RFO) draft provides for a cost 
incentive formula for payment to the supplier. The proposal being contemplated is a 
Fixed Price Incentive Fee/Performance Fee contract based on a 60/40 share ratio cost 
incentive formula for the State and the Supplier. Payment to the selected supplier will 
be monthly at 80% of the negotiated billing amount. The State will review the supplier’s 
cost and performance for every three-month period throughout the term of the contract. 
In the event the supplier’s incurred costs in any given three-month period are less than 
the total costs contained within the negotiated billing amounts for the same period, the 
supplier will earn and be paid an additional fee in an amount equal to 40% of the cost 
underrun of the three-month period.

Conversely, if the supplier-incurred costs are over the total costs contained within the 
negotiated billing amounts for the three-month period, the supplier’s fee for that period 
will be reduced by an amount to equal 60% of the cost overrun for that period. In either 
case, every three months, the supplier will be paid all costs not paid against the three 
monthly billings plus fees adjusted up or down to reflect its increase or decrease 
resulting from the application of the 60/40 share ratio formula, subject to an absolute 
price ceiling of 110% of the total contract price for the three -month period. In no event 
shall the supplier be paid , for any given three-month period, a total amount greater 
than the ceiling price established for that period.

In addition to the above cost incentive, the State will negotiate a portion of the total fees 
available for performance incentives. This will be done on a quarterly basis and the 
award determination is unilateral and not subject to dispute by the Supplier.

Because Medicaid and Food Stamps pay for the actual cost to the State programs of 
acquiring this system, the above payment arrangement would be eligible for Federal 
Financial Participation (FFP).

Potential Financial Conflicts of Interest

Under CFR 45 Part 74 in Subpart E, section 74.81 (Prohibition against profit) no FIHS 
funds may be paid as profit to any recipient even if the recipient is a commercial 
organization, and FIHS feels that this could be cited as a basis for limiting the payments 
in the above described situation to the costs of the State governmental agency.
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The RFO may permit a situation that could give rise to a potential conflict of interest. 
The terms of the RFO are such that it permits a potential supplier to be a State 
governmental agency. In this situation (where the supplier is a State governmental 
agency) the State shall propose an interagency contract with the supplier in accordance 
with the Interagency Cooperation Act. Chapter 771. Texas Government Code. In 
otherwords. the State would not pay the contractor for services to be performed by the 
direSy^*^^^'^^ agency. Rather, the State will pay the supplier/sub-State agency

This scenario could result in payments to the supplier/sub-State agency in an amount 
that would be in excess of what had been paid when the State was performing the 
same functions. Consequently, the payments made could be in excess of the cost of 
providing the services. This may create an opportunity for intergovernmental transfers 
(IGTs) which could return a portion of the State’s payment to the sub-State agency
back to the State to be re-used for the State’s share of the match for additional 
Medicaid expenditures.

According to CFR 45 Part 74 in Subpart E, section 74.81 (Prohibition against profit) no 
HHS funds may be paid as profit to any recipient even if the recipient is a commercial 
organization. Profit is any amount in excess of allowable direct and indirect costs This 
could be cited as a basis for limiting the payments in the above described situation to 
the costs of the State governmental agency.
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Texas Health akd Human Services Commission

MICHAEL 0. McKINNEY. M. 0. 
COMMISSIONER

Fobaiary 19, 1997

Donna E. Shalala, Ph.D.
Secretary
United States Department of Health & Human Services 
200 Indapandence Avenue, S.W.
Washington. D. C. 20201

Ro: Texas Integrated Enrollment Services Project 

Dear Secretary Shalala;

The purpose of this letter la to respond to corrospondence dated January 31, 1997, from Mr. Mark 
Ragan. DIractor of the Office of State Systems. Arlmlnlstration for Children and hamilies. to my office 
regarding the review of the State of Texas’ request for approval of the Request for Offers for the Texas 
Integrated Enrollment Services [TIE61 project, [Cepy attached.] Mr. Ragan advises that the ACF and 
HCFA continue to review the RFO and that a final decision cannot be given at this time. He states that 
discussions were being conducted at the highest levels within OMHS.

It la therefore appropriate to direct my concerne about the approval process to your office and to inform 
you of my office’s plans, based on our understanding of applicable federal regulations, to release the 
TIES Request for Offers [RFO].

As you may know, the State of Texas, through this agency and the State Council on Competitive 
Uovemment. has ombarked on a challenging iniUative to integrate the eligibility determination and 
client enrollment functions of several public essistanco programs, including Medicaid and cash 
assistance under the Temporary Assistance to Needy Families program. The State s overarching goal 
is to improve service to recipients of public assistance by maximizing efficiencies and taking advantage 
of technical and business innovations available through the marketplace. The State also has selected . 
this project as a means to encourage public-private competition and, in the process, stimulate the 
formation of public-private partnerships

The Texas Legislature directed this agency and the Council to determine the potential benefits of 
contracting out these functions and. if this option was rieamed feasible, authorized this agency to 
contraa out those TUnalons. Following an extensive study of the piograms to bo included in the project 
and an assessment by the Council, the Council determined that there was a compelling business case 
to support the contracting out of eligibility determination and enrollment tunctions. The Council dlreaed 
this agency to prepare and conduct a compeilllve procurement to implement the Council's findings.

Wo first presented tho RFO for an integrated enrollment service for required prior approval to your 
agency and the Department of Agrirultiire in ..lime of 199fi Following an extensive review and

P.O.Box 13247 . Austin, Texas 76711 • 4300 North Lamar, Fourth floor, Austin, Texas 76761



FILE No. 032 02/21 ’97 19:10 ID:C0NG STENHOLCl 202 225 2234
02/20/97 10: Bl «6.1.a Hi «5«7 HHSr RKCRPTION

PhGE 3

QlOO}

Secretary Oonna E. Shaiala 
February 19, 1997 
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ACF, dated October 24,1997.

we mat pnce again e/ith federal staff at the officee of the Food Cowumcr SeiviM 
Novemboi 16.1990. where wo received additional comments and direction. We racerved requestsJor 
clarification from DHHS and USDA on November 19th. We aubmttted Information in r^Penso to thw 
requests on November 2/ and December 13, 1990. Mr. Ragans letter is the most recent 
corrwpondence we have received from the Department on thie matter.

Although your agency has indicatad more time IS needed to make a final decision on our request for 
approval we believe a DHHS regulation adopted last year authorizes the State of Texas to procaed 

the implementation of the TIES on a provisional basis without the Departments prior approval. 
The reaulation codified at 45 D F.R. section Sb.blKdl. promises prompt agency action on atatoa 
request tor prior approval of Planning APDa, Implementation APDs,
contract amendments. Under the new regulation, a etate's request is automatically deern^ to have 
proviaionally met the prior approval conditions of the regulations If DHHS has not. "•r*'' 
following the date of the Its lener acknowledging receipt of the state a request, provided the state 
written approval, disapproval, or a request for Information.

Based on our understanding ot the purpose and Intent of the regulation, vre believe that, due to the 
delay in federal action, the Slate has provisionally met the prior approval conditions of DHHS ana
USDA regulations.
In trie notice of proposed rule making that appeared in the Federal Register, the Department ex^ained 
Ll U.e “prompt action* regulation was proposed in the interest of increasing efficiency and reducing 
fodorally-imposed burdens on the states Tha Departmenfs avowed intention was to help states 
contain costa by minimizing trie delay in granting required approvals. The Department 
that states which are confident their proposed ADP projects «®‘i®^J«deralrequ.rements should not be 
penalized by excessive delay in the Department's approval. Sea 60 Fed. Keg. 37859 (July 24 1995)^ 
On final adoption of the regulation, the Department responded to a comment that *he regulation may 
be employed to delay the approval of state requests by offering explicit assurance that this will not 
happen.- 61 Fed. Reg. 39804, 30806 (July 31, 1906).

Untortunately, it appears that this is precisely what has occurred with the Stato’e request for .
of the TIES RFO Our concern is that the current and - if we interpret your agency s actions coixeaiy - 
potentially interminable delay in the approval of the TIES RFO violates the spirit, if not the IcUer. of the 
prompt action regulation. Certain mat this Is not the Departmenl’s iiilontion, wo believe it is reasonable 
10 interpret tha regulation to autlioiue the State of Texas to proceed with the TIES project under me 
provisional approval criteria of the regulation.
The requlatlon is silent as to the Department’s duty and a state's reasonable expectations in 
where federal approval takas longer than 60 days. It seems clear, though, that the policy basis for the 
regulation was to bring closure to a process that unfairly delays and adds costs to proposed state 
aaion The Department's setions imply, however, that it interprets the regulation to permit an ejrten^on 
of the period of review for an additional 60 days upon delivery of written notice to the state. This 
application is plainly at odds with the Departmenf's justification for me rule.
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If the regulation is to apply In this instance, we think the more reasonable application would be to 
permit the Department to receive v additional 60 days to review a state request for approval when it 
either (1) requests additional inforrhation from the state or (2) receives information from the state in 
response to such a request. Under this interpretation, the Department would be required, within the 60 
days following the request or receipt of information, to provide the state a written approval, disapproval, 
or request for additional information. Mr. Ragan’s letter of January 31. then, would not extend the 
Department's review period because it did not provide approval, disapproval, or request additional
information from the State.

Accordingly, under this reading of the prompt review regulation, the State of Texas was deemed to 
have provisionally met the prior approval conditions of regulations, at the earliest, on January 18.1997 
(60 calendar days following November 19, 1996. the data of the Department's request for more 
Information) or February 11. 1997. at the latest (60 days following the SUte’s December 13, 1996, 
submission in response to the November 19 request).

Based on this understanding of the regulation, my staff la proceeding with final preparation of the TIES 
RFO tor formal release to the marketplace. If we are incorrect in our reading of the regulations, we 
believe it is the Department’s responsibility to so advise and provide the State of Texas information 
necessary to fulfill the prior approval requirement. If we receive no direction from the Department by 
February 20, 1997, we will assume you concur in our reading of the regulations and we will formally 

issue the TIES RFO.

We have conducted the dialog with our federal partners in the utmost good faith and in the spirit of 
partnership We think this comrnitment is critical to the ultimate success of the TIES project. Almost 
without exception, our federal counterparts have been extremely helpful in providing my staff useful 
advice and direction. Their input has been indispensable to ensuring the success of the project. Yet. 
despite these efforts and repeated assurances of a prompt federal decision, we appear no closer to 
approval than we were nearly nine months ago when we first approached our federal partners. To my 
knowledge, we have responded (or have attempted to respond) to every request for information and 
clarification from federal oversight agencies. We are unaware of any reason why the RFO cannot be 
issued at this lime. Mr. Ragan’s letter discloses no lingering or insurmountable issues regarding the 
project. Thus, we are left to speculate whether the delay in approval is for reasons other than the 
adequacy of the RFO and compliance with federal requirements.

I agree with Mr. Ragan that a project as large and ambitious as TIES deserves careful consideration, 
and we are committed, as your staff are. to ensuring that the needs of our clients and taxpayers 
interests are protected. However, each month of delay in the release of the RFO costs the taxpayers of 
Texas. To date, the State of Texas has invested approximately $1.8 million in the planning and 
development of the TIES project. Additional expenditures will no doubt be necessary to accommodate 

further federal delay.

More Important, we conservatively estimate that each month of delay in the statewide implementation 
' of Integrated enrollment in Texas costs the taxpayers of this state at least $10,000,000. The Texas 

Legislature, in authorizing this project in 1995, instructed my office to direct the savings generated by 
integrated enrollment to fund additional health and human services programs. I estimate that the 
annual savings in administrative costs alone generated by TIES could provide health care coverage an 
additional 150,000 needy Texas children. Thus, the inability of the federal authorities to fulfill their
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r.«r' '•I regret that this action has become necessary, but it is my duty to ensure the intent of the Texas 
4U-! the interests of the people of Texas are advarKed. We firmly believe
thrt the TIES project is the right thing for recipients of public assistance and the State of Texas, and it 
IS long overdue. I understand our efforts have been crrticlzed by people whose interests may be to 
preserve the stotus quo. UnliKe your staff, these persons either have not taken the time to consult with 
us, have not given us the courtesy of an open and honest discussion of the issues, or have chosen to 
i^ore the dear commitments we have made to improve service to our clients and give value to the

We view the TiES project as an opportunity to realize President Clinton’s vision of a nation where the 
mportant and critical decisions of government are made dosest to the people whose lives they affect. 
We also share his belief that restoring to the states this responsibility and authority is critical to 
reforming the welfare system and meeting the challenges of the next century. And we agree with your 
re<»nt remarks that “when we target our resources responsibly and innovatively, when we team up 
with our private and public partners, and when we act as tough, savvy managers, the federal 
government can help lead the way in creating a stronger and healthier nation - a nation capable of 
meeting challenges both old and new,* With your help, the State of Texas can follow a similar path.

Consequently. I respectfully ask for your assistance in resolving the apparent Impasse over the 
approval of the Texas Integrated Enrollment Senrlces Request for Offers. As always, we are prepared 
to supply any information you or your staff may need to reach a prompt and correct dedsion.

Sincerely,

Michael D. McKinney, M.D 
Commissioner

Attachment

c: Governor George W. Bush 
Lieutenant Governor Bob Bullock 
Speaker Pete Laney 
Comptroller John Sharp
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Telephone: (202)401-6944
Fax: (202)401-4678
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Department of Health and Human Seirices 
Admiaistiaxion for Oiildien and Families 

370 L'Enfant Promenade, S.W., Washington, D.C. 20447 
Phone: (202) 401-9200
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BACKGROUND
Under the Job Opportunities and Basic Skills Training Program (JOBS), the 
Community Work Experience Program (CWEP) is an optional component. The 
State IV-A agency must offer at least two of the following four activities: (1) 
group and individual job search, (2) on-the-job-training, (3) work supplementation, 
and (4) community work experience (CWEP), or other alternative work experience 
(AWEP).

CWEP is generally limited to projects which serve a useful public purpose in fields 
such as health, social services, environmental protection, education, urban and 
rural development and redevelopment, welfare, recreation, public facilities, public 
safety and child care. CWEP provides unpaid work experience and training to 
assist JOBS participants, who have little or no work experience, move into regular 
public or private employment.

I
The sponsoring agency must be a public or a private nonprofit agency. The 
maximum number of hours that a participant may work is determined by dividing 
the family's AFDC grant by the Federal or State minimum wage, whichever is 
higher.

States may offer an alternative work experience program (AWEP) which must be 
described in its JOBS plan and approved by the Secretary. The description should 
include sponsors, the type of activities, the hours or length of participation 
required, target groups, and how the program is different from CWEP.
Most States offer AWEP to provide more flexibility in the number of hours that a 
participant may work. Under AWEP, the AFDC grant does not necessariiv 
determine the number of hours a participant may work. In an approved AWEP. 
work assignments may be full- or part-time. Participants mav generally work anv 
humoer of hours oer week that the sponsor requires. -------- ----------_

Manpower Demonstration Research Corporation (MDRC) has conducted research 
on CWEP in a number of States and results have shown that CWEP is well 
received by supervisors, communities and participants. Although there is linie 
evidence that CWEP assignments have led to positive employment and earnings 
effects, or reductions in welfare payments, the MDRC studies have shown that the 
work assignments were meaningful, and most participants thought that the work 
requirement was fair. In addition, analysis conducted by MDRC indicates that the 
value of work performed from unpaid work experience is generally a worthwhile 
investment for taxpayers.
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In its 1993 report on "Unpaid Work Experience for Welfare Recipients," MDRC 
suggests that to run work experience on a large scale, the essential ingredients 
are; sufficient funding; strong staff commitment to the program; adequate worksite 
capacity; clearly articulated procedures for assigning clients to worksites, 
monitoring client participation, exempting clients who cannot work, and 
sanctioning clients who do not comply; and support for the program (or at least 
lack of opposition) from labor unions, welfare advocacy groups, and others in the 
community.

CURRENT STATUS
At present, ther** arp 32 Rtfl-tes and 2 tgrritr>rii=>_< Thar nparatP rWEP In addition.
there are 26 States.that have approved AWEP Programs. The national monthly 
percentage of JOBS participants enrolled in CWEP/AWEP is roughly 3.6 percent 
(FY 1992 report). ^

The following 8 States are reporting the most participants enrolled in work 
experience. Of the 8 States surveyed, Arkansas, Oklahoma, and South Dakota 
have an approved AWEP.

ARKANSAS 27.9%

COLORADO 12.8%

NEVADA 19.1%

OHIO 15.6%

OKLAHOMA 8.6%

SOUTH DAKOTA 8.7%

VERMONT 7.6%

WEST VIRGINIA 8.5%



FEB-24-1997 18:41 FROM 94567028 P.06

TABLE 1 AVERAGE MOrfTHLY PERCENTAGE OF PARTJCIPANT5 BY STATE AND COMPONENT
FISCAL YEAR 1995

Page 3 of 3 CowQOnent
Job

learch
OJT Wont

*Supolmnm
CWEP Other

Unpaid
Other

Paid
Total

Partlelpants

8.6% 0.1% 0.0% 0.0% 3.4% 0.9% 6183

8.0% 0.3% 0.0% 0.1% 6.6% 0.0% 6991

92% 0.1% 0.0% 7.4% 0.1% 0.2*

4.3% 02% 0.1% 4.8% 0.9% 0.5% 80070

8.9% 02% 2.7% 7.2% 02% 0.0% 5680

7.4% 2.0% 0.0% 3.2% 0.0* 0.0% 6897

12.1% 0.2% o.o%- 5.1% 0.0% 4.0% 944

02% 0.7% 0.0% 0.0% 0.0% 0.0% 27630

0.9% 4.5% 0.0% 0.0% 5.9% 0.0% 17306

14.4% 0.0% 0.0% 14.4% 0.0% 1.8% 1449

5.4% 0.0% 0.0% 0.0% 3A% 0.0% 12782

7.0% 0.1% 0.0% 142% 0.0% 0.2% 1014
8.5% 0.0% 0.0% 1.0% 4.8% 21.0% 31096

8.9% 0.0% 0.0% 0.0% 0.0% 0.0% 9245

9.5% 0.1% 0.0% 10.5% 0.3% 5.5% 4928

1.5% 0.0% 0.0% 1.9% 22.4% 0.0% 9478

4.0% 0.1% 0.0% 4.3% 0.0% 0.0% 8650
7.7% 0.0% 0.2% 0.0% 3.0% 0.0% 18S24

6.5% 0.3% 0.7% 0.0% 11.0% 2.1% 7432

15.6% 1.0% 0.0% 0.3% 12.4% 0.1% 3477

10.6% 0.4% 0.0% 1.2% 0-1% 0.1% 41986

8.1% 0.4% 0.4% 8.4% 0.0% 0.0% 6ZZ7

31% 0.2% 0.9% 16.0% 3.7% 0.0% 7194

2.9% 0.1% 0.0% 0.0% n.8% 0.0*. 5687

9.6% 0-3% 0.0% 0.0% 12.3% 0.0% 1648

2.1% 0.3% 0.0% 2.1% 0.0% 0.0% 12789

2.9% 0.2% 0.1% 1.7% 0.9% 0.0% 1396

21.5% 0.2% 0.0% 0.9% 0.0* 6.2% 5778

7.9% 0.1% 0.0% 1.1% 0.0% 5.4% 1991

4.4% 0.0% 0.0% 0.0% 0.0% 0.0% 1S401

10.0% 0.0% 0.0% 0.2% 10.0% 0.0% 8251

13.1% 0.3% 0.0% 7.8* 0.0% 0.0% 742

3,7% 0.0% 1.2% 6.4* 0.0% 0.0% jsyrp

3.1% 0.0% 0.1% 14.9% 2.1% 0.0% 45288

10.7% 0.0% 0.0% 0.0% 7.9% 2.6% 6577

21.7% 0.0% 0.7% 0.0% 3.2% 1.1% 2725

3:3% 0.1% 0.0% 5.8% 0.6% 0.0% 35119

7.1% 0.0% 0.1% 0.0% 02% 2.2% 6326

7.3% 0.0% 4.8% 4.8% 3.5% 15.2% 4QS1

16.6% 0.1% 0.0% 0.0% 7.9% 0.5% 7013

12.0% 1.9% 0.0% 0.0% 5.9% 0.0% 1453

O.S% 0.1% 0.0% 0.0% 3.0% 0.0% 11163

7.4% 0.8% 0.0% 0.0* 0,0% 0.0% 23148

n.9% 0.0% 0.0% 0.0* i.5% 2.7% 6377

13.0% 0.3% 0.5% 0.0% 8.1% 1.6% 6994

21.3% 0.1% 0.1% 9.1% 0.0% 0.0% 2175

1.6% 0.2% 0.0% 0.0% 0.0% 0.0% 22229

22.6% 0.3% 1.6% 52% 8.2% 0.5% 14731

02% 0.1% 0.0% 15.1% 0.0% 0.0% 9377

0.0% 46.3% 0.0% ^ 0.0% 0-0% 0.0% 886

6.1% 0.4% 0.3% 3.8% 2.4% 1.5% 632.054

Alaska 
Alabama 
Aritarwas 
Anzona 
Cafifomia 
Colomdo 
Connaeitieut 
Ontria of Cokonbii 
Delaware 
FlorMa 
Georgia 
Guam 
Hawaii 
Iowa 
Idaho 
Illinois 
Indiana 
Kansas 
Kamucky 
Louisiana 
Massacnusetts 
Maryland 
Maine 
Michigan 
Minnesota 
Miaaouri 
Mississippi 
Morrtana 
North Carolina 

. North Oakote 
Nebraska 
New Hamoshire 
New Jersey
New Mesioo
Nevada 
New York 
Ohio
Oklahoma
Oregon
Pennsylvania
Pueno Reo
Rhode Island
SoumCaroUna
South Dakota
Tennessee
Teoma
Utah
Virginia
Vitg'n Islands
Vermont
Washington
Wisconsin
West Virginia
Wyoming

U.S. Total _____
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TA81E 2 AVERAGE MONTHLY PERCENTAGE OF PARTICIPAKTS BY STATE AND WEEKLY SCHEDULED HOURS
FISCAL YEAR t99S

W—AN Sch>qulad Mouf»
Stan 1-5

Hoot

6-10
Hours

11-16

HOOT

1820

HOOT

21-2S

Hoot

2800

Hoot

31-35

Hoot

Over

35 Hours

Teaal

PaRisiDBnto

Alaska
AJaDara

/I
ISA 6.1% 11.2% 2».B% 5.5% ia» )ZS% 6.8% 6147

Arkanw se.0% 4.0% Z9% 28.A 1.1% zs% Z9% 4.7% 8390

Aiizona iaa% 5.2% 5.4% 32A 9.A 1Z9% 4.K 154% 5218

CMifwnia 11.7% 10.A 37.A Z3% 6.8% 6.A 12.0% 77508

CeloiWte ia.A 11.1% i&n 2s.n 6.0% 7.3% 3.n 11.3% 5600

ConnoeSMt a» Z8% 0.0% 97.4% 0.0% 0.» a» ao% 608S
DisirictofColunibia

Delatam
/!

2B.A 4M 6.8% 17.2% 5.4% se.0% 5.8% 5.2% 938

Florida 7t.T% 4.3% 7.5% 14.2% 18.7% U.B% 5.0% 58% 27582

GaOr^ia 6.A 34% 4.A 46.A 9.» 10.0% 5.9% ii.n 17294

Guam
Hawaii

/!
2.A 6.2% 86% 1S.» 45.1% 9.3% ii.m £8% 1444

towa 38.7% 3.9% 5.7% 18.4% 7.0% 6.A 3.» 15.9% : 12746

idano T&A 11.7% 14.3% 302% 7.2% 8.4% 4.» 8.7% 1013

Illinois 13.A 1.2% 1.5% 53.8% 13.8% 5.9% 5A 6.3% 31068

Indiana 7.1% 8.4% 6.2% S9.S% e.A 4.0% 2.6% 5.5% 6779

Kansas 7.5% 10.3% 19.1% 28.4% 5.4% 8.8% 4.4% 16.1% 4898

Kentucky 2.5% • 5.4% 18.0% 62.7% 3.8% . 5.0% 1,4% 1,3% 9475

touacana 14.7% 12,1% 10.9% 24.6% 13.7% 122% 6.» 5.6% 8636

Maasaenusen 0.5% 15.8% 223% 37.2% S.A 58% 3.1% 9.6% 17849

Maryland 0.7% 6.3% 6.7% 36.9% 17.» 12.1% 8.0% ■' 11,5% ■ 8647
Maine 13.4% 10J% 6.3% 53.3% 58% 50% Z9% 3.9% 3472

Micnigan 8.A ■■ 2.3% 3.4% 61.7% 6.4% 6.9% 1.A 8.4% Maan

Minneaoa 10.» 16.7% 156% 28.9% 9.2% 8.0% 4.A 6.6% esoe
Moaouri 13.0% Z6% 7.6% 44.A 11.» 7.A 7,1% 56% 7184

MisabSlOOi 18.8% 1.5% 1.5% 55.4% 6.0% 6.3% €.2% 4.5% 5880

Moftfana 1.2% 4.5% 5.9% 40.7% 8.7% 120% 6.4% 20.6% 1638

Norgi Carolina . 20.3% 89% 14.1% 17.» 15.1% 6,7% 6.5% 9.0% 12718

Norm Dakota
3.0% 9.2% 40,5% 20.2% 4.1% 4,7% 2.9% 7.8% 944

'-Nebraska 19.4% 12.2% 14.3% 25,1% 52% 9.8% 1.1% 12.9% 5731

New hamosKira
6,1% 13.6% 7.1% 48.5% 4,2% 10.9% 2.0% 7.7% 1969

Nm Jersey
0.9% 2.0% 8,3% 36.9% i3.n 25.1% 8.2% 6.8% 12207

NawModso 2Z.A 16.6% 20.2% 24.4% 4.0% 47% i.n 5.8% 8234

Nevada 28.0% *7% a.1% 3S.A 5.1% 6.5% 2.3% 9.5% 744

New York 3.m 2.8% 15.1% 42.6% 11.2% 12.7% 6.8% 4.8% 50674

Ohio 29.8% 5.2% 13.2% 31.2% 6.2% 6.9% 3.5% 4.2% 44549

Oklahoma 2.7% 13.7% 22.8% ».« 6.0% 11.4% 4.0% 9.4% 5488

Oregon 8.3% 7.3% 5.9% 32.9% 9.4% 10.4% 5.0% 21.0% 2614

7.3% 84% 13.0% 29.3% 13.5% 15.1% 7.2% 8.1% 3S119

PweitO Rico r» 7.7% 17.7% 34.9% 13.4% 10.4% 4.2% 9,7% 5584

Rhode Island zn, 1.2% 2.1% 43.5% 15.7% 9.9% 6.2% 17.0% 3897

South Carolina
11.A 18.4% 8.7% 35.1% 2.7% 10.4% 3.6% 9.3% 7004

South Dakota
6.n 21.1% 24.9% 20.2% 4,1% 15.8% 1.9% 5.0% 1451

Tennaaaee 33.7% 4.1% 4.0% 47 4% 1.7% 3.7% 2.5% 3.0% 11010

Texas 32A 7.5% 7.7% 19.4% 12.1% 7.3% 4.6% 8.6% 23118

Utah 19.A 'a.2% 13.2% 18.7% 9.9% 9.1% 5.3% 14.7% 8372

Virginia 11.4% 9.3% 20.4% 37.0% 57% 5.2% 4.3% 6.8% 6610

Virgn IsiandS
Vermont

n
33.5% 22.4% 11.6% 18.5% 3.9% 2.7% 1.5% 59% 2170

Washington 21.4% 9.7% 28.2% 23.2% 3.8% 6.3% 2.5% 5.0% 22151

Wiseamin 6.2% 87% 8.4% 45.4% 4.8% 7.8% 6.6% 14.2% 14712

WMt Virginia 0.2% 0.4% 0.5% 0.7% 0,4% 0.3% 0.1% 97,4% 0376

Wyoming

U.S. Total_______________

6.» 13.0% 19.2% 20.7% 62% 9.0% 12.0% 13.1% 610

i3.n 7 1% 10.8% 36.3% 0.9% B.n 4.9% 9.5% 806.6SS

/V Data not repoRBO
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EXAMPLES OF WORK AND TRAINING PROGRAMS UNDER WAIVERS

Between January 1993 and August 1996, the Clinton Administration granted 79 AFDC waivers 
(under Section 1115 of the Social Security Act) to 43 states. Many states used this authority to 
create time limits and work requirements, and to translate cash grant and in-kind benefits into 

wages earned by the recipient.

The most common kind of work program created through waivers involved diverting AFDC and 
Food Stamp benefits to employers to subsidize private sector jobs. Employment generated 
through this mechanism is subject to FLSA, and workers are subject to FICA and other taxes, and 
are eligible for the EITC. A paper which describes these demonstrations in detail is attached.

Most state work programs were implemented under existing Community Work Experience 
Program (CWEP) or Alternative Work Experience Program (AWEP) authority. Attached are 
two memoranda which describe state CWEP and AWEP programs, AWEP already provided 
states the flexibility to require up to 40 hours of work, without regard to a minimum wage 
requirement. As a resiilt most .state waivers did not involve creating new work programs in this 
area, but instead focused on provisions, such as narrowing exemptions, increasing sanctions, etc.

There are a few examples of community service programs established under Section 1115 
waivers. Two significant examples are Michigan and Wisconsin. Michigan's "‘To Strengthen 
Michigan Families” demonstration project, recipients could be required to attend PTA meetings, 
work at schools where their children attended (e.g., playground duty), reading to their children. 
Wisconsin's W-2 program, now being implemented under TANF, is a variation of the AWEP 
program. There are three kinds of requirements, depending upon one's employability. These are;

1) Trial Jobs, W-2 pays a maximum of $300 a month to the employer; the employment is 

subject to FLSA requirements.

2) Community Service Jobs. A family would receive a payment of $5 55 per month, but 
would be required to perform 30 hours of work per week and up to 10 hours in 
educational and training activities. This would have met the FLSA standard before the 
most recent increase in the minimum wage (though this wasn't a factor in the state's 
selection of the payment amount), but under Wisconsin’s current TANF state plan the 
payment and hourly requirement will remain the same, even though the increase in the 
minimum wage effectively pushes the family below the FLSA threshold.

3) W-2 Transition. This component is for the least employable recipients. They would 
receive a payment of $518 per months, for 28 hours of work activities per week, with up 
to 12 more hours of participation in education and training activities. With the increase in 
the minimum wage, this also effectively pushes the family below the FLSA threshold.

The state has no plans to reduce the hourly work requirements above in response to the increase 

in the minimum wage.

M.k-khk ki iwlfM ih W2.
‘(/I
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li.

A.

B.

OPTIONAL JOBS PROGRAM COMPONENTS ti BASIC LITERACY LEVEL

JOB SEARCH - A job saareh program may serve applicants and/or recipients in 
either individual or group job seeking activities. Individual job search iiiciudes the 
provision of counseling, job-seeking skills training, information dissemination and 
supporon a one-to-one basis. Group job search includes the prov«.on of 
counseling and training in a group setting where applicants 
taught job seeking skills, and may include a phone bank from which participants 
conact potential employers. However, the statute limited the length of tme hn 
any period of 12 consecutive months) that individuals in each group could be 
assigned to participate in job search activities. For individuals that are 
determined to be job ready, job search alone is an appropriate activity. For 
individuals that are determined to be skills deficient, job search may be 
combined with other education and training activities. This entry indicates 
whether the State provides applicant and/or recipient job search and identifies 
other components where the State assigns job search activities in conjunction 

with those components.

ON-THE-JOB TRAINING (OJT) - A State may enter into a contract with an 
employer to provide on-the-job training. The basic principles governing OJTs are: 
1) the participant is hired by the employer; 2) while engaged in productive work, 
the participant is provided training which gives him/her the knowledge or skills 
essential to the full and adequate performance of the job; 3) the participant is 
compensated at a rate (including benefits) comparable to that of other employees 
performing the same or similar jobs; and 4) the employer is reimbursed by the 
State or its agent for the extraordinary training and the additional supervision 
that are required. The State may vary the length of the OJT, but employers are 
expected to retain the participant at the end of the OJT. Because participants 
may lose eligibility for AFDC during an OJT, the State may provide child care as 
regular child care or as transitional child care. These entries indicate if the State 
operates an OJT program and the method(s) the State uses to provide child care
to participants.
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c.

D.

'1^^-

WORK SUPPLEMENTAT.ON
State to -divert" all or part ot ^ A g t participating in the
of the costs of the options in designing WSP. Among
program. The State may chocs program voluntary or mandatory,
those, the State ^ exerltpt individuals who are paaicipating m
"freeze" a participant s J and monthly reporting, make
WSP from retrospective budgeting requirements a
changes to the standard of ^hild care to WSP participants

SS:SrSsr.-.”=”-
which serve e useful P^Wic purpose in fields such « health,jo^^^^ 

environmental protection, educ ' , . pupiic safety, and child care.

identifies whethe? a State operates a CWEP program.

1

5-

I
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G,

E. POSTSECONDARY EDUCATION - Each State has the option of providing 
postsecondary education. Postsecondary education must be necessary to meet 
the individuars employability goals that are directly related to obtaining useful 
employment in a recognized occupation. At State option, limits or restrictions 
may be placed on the postsecondary education available e.g., the type of 
education, length of program, or the length of coverage under JOBS. This entry 
identifies whether the State refers individuals to postsecondary education. It 
also identifies the limits or restrictions the State places on that education, if any.

F. OTHER WORK, EDUCATION AND TRAINING - Subject to approval, a State's 
JOBS program may include an alternative work experience component and/or 
education, training, and employment activities other than those listed above. 
These entries indicate whether the State offers alternative work ^xpeneri^ 

and/or alternative education, training and employment activities.

SELF-INITIATEDEDUCATION OR TRAINING --The State may allow an individual 
who is attending a postsecondary institution or another entity offering a course 
of vocational or technical training, at the time he/she would otherwise be 
required to participate in JOBS, to continue ^o attend. The State may restrict 
self-initiated education or training in its JOBS Plan. These restrictions may be 
the same or different restrictions as those the State uses for postsecondary 
education in E above). This entry identifies whether the State elects to limit or 
restrict self-initibted education or training. It also identifies the limits or 
restrictions the State places on that education or training, if any.

H. STATE-DESIGNED UP WORK PROGRAM - At least one parent in a family who 
is receiving AFDC based on the unemployment of the principal earner (AFDC-UP 
benefits) is required to participate in certain work activities for at least 16 hours 
per week. The activities that count toward the AFDC-UP work requirement are 
WSP, CWEP, other work experience, OJT and State-designed work programs 
approved by the Secretary. The first 4 component activities are separately 
identified in the State JOBS Plan. The State-designed UP work program is a 
component activity that is distinct from the other 4 specified activities and unlike 
the other 4 activities, participation in the State-designed UP work program 
component is limited to parents receiving AFDC-UP benefits. This item identifies 
whether a State has an approved State-designed UP work program.

I. BASIC LITERACY LEVEL - The basic literacy level is a literacy level that allows 
an individual to function at a level equivalent to at least grade 8,9. The State 
may define its basic literacy level as higher than grade 8.9. The State's choice 
is indicated in this entry.

fT\
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Below is a further explanation of Alternative Work Experience 
(AWEP) which is not covered in the attached material in any detail.
Unlike JOBS activities, the TANF work activities are not defined 

in the law, nor does DHHS plan to define these activities through 

regulations.
Alternative Work Esqperience -- States may offer an alternative 
experience program which must be described in its JOBS plan and 
approved by the Secretary. Most states offer AWEP to provide more 
flexibility in the number of hours that a particpant may work. 
Under AWEP the AFDC grant does not necessarily determine the number 
of hours a participant may work. Most states using AWEP under JOBS 
required about 15-20 hours per week participation; some required 
between 30-40 hours per week and a few determined hours by
participant and/or sponsor's need. The length of these programs 
was between 3 arid 6 months; for some this was a maximum duration; 
for others the time could be extended upon reassessment.
Historically, the types of work experience activities (for OTEP and 
AWEP) included "hands on" assignments such as maintenance/general 
repairs, bus drivers, clerical work, food service, child care,
nursing aides, etc. Sponsors included schools, hospitals, nursing 
homes, state and local departments of human services, education, 
etc.
States generally preferred using alternative work rather than CWEP 
because they did not have to do the grant calculation i.e.,
dividing the grant by the minimum wage to determine the number of 
hours that they could require an individual to partigipate. in
unpaid work experience. This was important for 3 reasons:

(a) The State did not have to look at the grant each month to 
see if a new calculation of hours had to be done. Under CWEP, 
if there was a change, the State would have to notify the 
employer and participant that there was a change in the hours;
(b) Many employers prefer taking participants for set hours 
(e.g., 20 hours a week; Monday, Wednesday and Friday) so that 
they can 'provide training, supervision, and real work 
experience,- and
(c) The participants appeared to be "real employees" - not 
distinguishable as welfare recipients because they worked 17 
hours this month and 21 next month, etc.

£)
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Subjea: Background pjqicr on Texas 
Privatization
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From; Stacy Dean

Attached ^^dra^j^ieragency issue paper on the Texas TIES privatization proposal. You and 
others mji^FilS^niclprul for Monday’s meeting with Bruce on the subject. I would caution you 

though that the agencies have not provided final comments on the paper - Medicaid in particular 
will probably want to change quite a bit since the perspective of the paper is largely Food Stamps.

Also, agency principals have not yet seen the paper. Our goal was to share it with thern by 
Wednesday of next week.
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Attached is a draft interagency issue paper on the Texas TIES privatization proposal. This p^r 
was pulled together by USDA and 0MB using the information provided to as by USDA, ACF, 
HCFA, OPM and DoL. This paper is intended to provide background informflrion and nni In 
as a decisjpn PSPfifi Please review the paper and let me know if you have any comments. At the 
moment, the paper has quite a bit of infonnation on each program and many of the issues relating 
to privatization. It probably needs a bit more of a global view and more of an cfl'orl to draw out 
commonalities and distinctions among the programs. During the process of compiling each 
ageniy’s paper into one piece we’ve taken some liberties. Jf we’ve inadvertently obscuied or 
deleted important information from your section, please let us know.

By Tuesday morning, we’d like your comments on the paper. By that' we should be able to 
pull together a final piece which we can aD share with our principles on Wednesday.

Thank you very much for your timely and valuable input.

Barbara Farmer, ETA/DOL 
Margaret Pugh, ACF/lIHS 
Tony Watt, ACF/HHS 
Marty Svolos, HCFA/HHS 
David Cade, IICFA/HHS 
Dana Sitnik, US/OPM 
Ron Hill, GC/USDA 
Carolyn Foley, FCS/USDA 
Stacy Dean, OMB
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PRIVATlZATfON OF FEDERAL PUBUC ASSISTANCE PROGRAMS 

OVERVIEW

This paper has been prepared jointly by staff from the Departments of Agriculture (Food 
and Consumer Service), Health and Human Services (Health Care Financing 
Adrninistration and Administration for Children and Families). Ubor (Employment and 
Trainir^ Administration), and the Office of Personnel Management (0PM). The Federal 
agencies have been meeting recently to discuss the general background and issues 
surrounding privatization initiatives that are under review within the Departments and to 
e)^[ore options for making final decisions and responding to States.

ISSUES REQUIRING DECISION

To what ejdent should the States be permitted to transfer the responsibility for eligibility 
determination for Federal public assistance programs to the private sector through 
competitively bid contracts? And, may the Merit System of Personnel Administration 
requirements be waived to allow States to enter Into contract agreements?

BACKGROUND

There is increasing interest among the State welfare agendes in transferring the 
administration of public assistance programs to the private sector through competitively 
bid contracts. This interest stems in part from the efforts of the Federal and State 
governments to test new methods to improve program services and to increase selfr 
sufficiency among program recipients.

Contracting or privatizing certain functions of the public assistance programs is not new. 
For instance, all States that have Irpplemented an Electronic Benefit Transfer (EBT) 
system for the issuance of benefits have a contract agreement with a private entity.

What is new is the possibility of contracting with private entities to perform functions that 
have historically been the responsibility of the public sector, such conducting the 
detemnination of eligibility and certification for public assistance programs such as the 
Federal Food Stamp Program and Medicaid, While the new welfare law explicitly 
permits States to privatize TANF administration and service provision, no other major 
Federal public assistance program has such broad latitude’. Privatization would require 
a waiver of cunent statutory and regulatory provisions related to the Merit System of

‘ Note that eligibility for blflion in Pell Grants and $25 billion in student loans are routinely 
determined by largely non-Federal, non-public entities.

DRAFT

fri/fr HOVd awo=woaH bi=zi ze-Bi-aHJ



unij i_nouis oivni’K-n i.u • 0-3:1-i D'ye rco lu 5»r i^-ou no.uoo r.U4

Personnel Administration as required under section 11(e)(6) of the Food Stamp Act of 
1977. as amended, and as .required under section 1902(a)(4) of the Social Security Act 
(Medicaid Program).

In addition to its TIES proposal for welfare programs, Texas also plans to privatize labor 
exchange services authorized by the Wagner-Peyser Act. Therefore, the Department 
of Labor (DOL) is in the process of a broad policy and legal review of the extent to 
whidi entities other than the State employment security agencies may deliver basic 
labor exchange and unemployment insurance services.

CURRENT PROPOSALS REQUIRING DECISIONS ABOUT THE MERIT SYSTEM OF 
PERSONNEL ADMINISTRATION

it Services (TIES)Texas integrated E

TIES is a statewide privatization initiative of the Texas Health and Human Services 
Commission (HHSC) and the Texas Council on Competitive Government (CCG) in 
support of a State law enacted in 1995. Under TIES, the certification and eligibility 
determinations for most public assistance programs, including the Food Stamp, Special 
Supplemental Nutrifion Program for Women, Infonts and Children (WIC), TANF and 
Medicaid programs, would be contracted to the private and/or public sectors through 
competitive bids. The TIES proposal does not address contracting out the delivery of 
unemployment insurance or employment services funded by the Department of Labor.

(
The TIES proposal would require a waiver of the merit system requirements under the 
Food Stamp Act. HCFA is reviewing the extent to which merit system requirements 
may be waived. The Federal agencies and the State of Texas have been negotiating 
the conditions for releasing a Request for Offers (RFO) for TIES since May 1996. With 
the exception of a final decision about the merit system provisions corrtained in the 
RFO, all other issues have been resolved.

Texas was expecting final approval of the RFO in January to be able to release the 
RFO by ttie end of the month. Two consortia have been developed with the intention 
of bidding on the RFO. One consortium is composed of the Texas Workforce 
Commission. International Business Machines Corporation and Lockheed Martin 
Corporation. The other consortium consists of the Texas Department of Human 
Services. Electronic Data Systems Corporation and the Unisys Corporation. Arthur 
Anderson has also indicated an interest in the proposal but has not aligned itself with a 
State agency.

Wisconsin Works rW-21

DRAFT 2
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Under the W-2 proposal, the State is cMntracting on a competitive basis with public or 
private agencies for certification actions such as gathering client eligibility information, 
conducting eligibility interviews and data input The State, presuming the Department 
of Agriculture’s approval of its waiver request of the merit system requirements for the 
Food Stamp Prr^ram, released its Request for Proposals (RFP), We have been 
advised by State officials that the contract process has been completed for one County 
(with over 60 percent of the State caseloadjriMthogIhe inclusion of the Food Stamp 
Program. Contracts have been awarded to six private, non-profit agencies.

[Insert information on Wisconsin and Medicaid.] /C— 

Employment Services — Qne-Stop Grant

Legislation enacted in the State of Texas, effective September 1.1896, provides for the 
delivery of labor exchange services that are authorized under the Wagner-Peyser Act 
and currently delivered by State employment security agencies by local workforce 
development boards and private, non-governmental providers. Thus far, Texas has not 
considered contracting out the delivery of unemployment insurance services. The 
Department of Labor has urged Texas to delay implementation until the Department’s 
review is completed.

In addition, the State of Massadiusetts. with the Department of Labor’s approval of a 
grant to implement a One-Stop Career Center system throughout the State, has 
awarded contracts to private-for-profit entitles to deliver labor exchange senrices in 
several local areas under that grant. Other States such as Montana, Utah, 
Pennsylvania, and Iowa are on the threshold of requesting similar approval.

ORGANIZED LABOR RESPONSE

The Departments of Agriculture and Health and Human Services have received 
numerous letters from employee unions about the TIES proposal, including the 
American Federation of Labor and Congress of Industrial Organizations (AFL-CIO), the 
American Federation of State, County, and Municipal Employees (AFSCME) and 
Service Employees International Union. The unions assert that a waiver of the merit 
system would result in a decline of client services, including access to program benefits 
and client confidentiality. The Department of Agriculture received over 1,000 letters 
from employees in VWsconsin objecting to the W-2 project.

In the case of the Texas workforce development legislation, the Department of Labor 
has received a letter from the AFL-CIO questioning the legality of privatizing 
employment services.
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CURRENT PROGRAMS - Certification and Other Program Requirements 

Food Stamp Program

The Food Stamp Act requires certification. j,e„ the application and eligibility 
determination process, to be completed by merit system employees. Certification, 
however, is not defined in statute. As supported by legislative history to the Act, current 
regulations specify that the required interview be conducted by merit system 
employees. Given the complexity and discretion that may be required in the food 
stamp certification process, the food stamp interview is crucial to accurate 
determinations of eligibility and benefit level. It is through the food stamp interview that 
the worker solicits most household information, determines the necessity for additional
verification or resolution of questionable information, and ascertains the need for ......
appropriate policy decisions. It is also the applicant household's opportunity to have 
face-to-tece contact with a public employee. Volunteers and other non-merit 
employees may assist an applicant household in other actions related to certification 
but may not conduct the food stamp interview or certify a household. During recent 
debate on weltere reform legislation. Congressional conferees reinserted the merit 
system provisions in the Food Stamp Act that a previous Senate bill had deleted.

J^dicaid

Similar to Food Stamps, the entire application process, from taking an application to 
making the final eligibility determination, is performed almost entirely by employees of 
the State agency responsible for administering the Medicaid program. The Medicaid 
statute and regulations contain very little about the eligibility determination process, and 
virtually nothing about what entities may or may not perform specific functions within 
that process, except that the determination of eligibility must be made by the agency or 
agencies specified In the State plan.

Unlike Food Stamps, the Social Security Act provides for "out stationing" which allows 
the State to use private sector employees to perform some eligibility process at 
locations other than State TANF offices for certain groups of applicants. Outstationing 
was incorporated into the law as to increase program access when the law was 
amended to substantially broaden the categories of eligible individuals.

States have the option of staffing outstation locations with State employees or non- 
State employees (e.g., contractors or volunteers), or a combination of both. Because 
out stationing can involve the use of non-State employees to perform certain eligibility- 
relerted functions^/f^uj^ns^gecify which functions can be performed by non-State 
employees and which must B^erformed by State workers.
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NoH’State employees staffing outstation locations can perfomi "iriitial processing" which 
includes: (1) taking applicactions; (2) assisting applicants in completing the application; 
(3) providing information and referrals; (4) obtaining required documentation; (5) 
assuring that information contained in the appfication is complete; and (6) coriducting 
any necessa^yiffervi^^^ i

Non-State employees are spedfically precluded from; (1-):gvaiua^ the information 
co^ined in the application and supporting documentation; and (2) making a 

„-detemiihaitiDp of eligibility or ineligibility. Actual evaluations and determinations can be 
made at the outstation location or at a State Medicaid agency office, but they must be
made by a State employee authorized to make eligibility determination for the State 
Medicaid agency.

Temporafy Assistance for Needy Families and Foster Care Propr^e

Section 104 of the Block Grant for Temporary Assistance for Needy Families (TANF) 
spec'tfically allows States to "administer and provide services" under title I and II of the 
welfare reform legislation through contracts with charitable, religious or private 
organi2ations. Therefore, there are no prohibitions to privatization initiatives, such as 
TIES, related to merit personnel provisions for the TANF.

Hoover, tee merit system'requirements remain in effect for the Title IV-E of the SSA 
Even though no State has proposed to privatize any aspect of its Foster 

“Care Program, the Administration of Children and Families is examining the 
implications of the merit system requirements for Title IV-E.

WAIVER AUTHORITY TO CONDUCT DEMONSTRATION PROJECTS

The Food Stamp and Social Security Acts provide the Departments with the authorify to 
waive most statutory requirements to allow the States to conduct demonstration 
projects. However, because authority for the Merit System of Personnel Management 
was transferred fcm the Departments to PPM under the Intergovernmental Personnel 
Act at 1870, USDAwould need to obtain concurrence from 0PM prior to approving any 
demonstration”projecTfe would waive the Merit system of Personnel Management. 
However, HHS believes they would not need OPM’s concunrance for such a waiver.

■r ■.

INTERGOVERNMENTAL PERSONNEL ACT '

When the Intergovernmental Personnel Act (IPA) was written, it was presumed that
------------ ----------- ---- .................. . y.. WWW VVlIUWtl, HI V9UI1I9U ilfaiyj services would be provided directly by State or local employees who were acting in lieu 
of Federal employees; this was this was the reason for establishing for a Merit System 

^ of Personnel Administration. While the IPA is silent on whether States or local
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governments may contract for services, the law does provide for maximum flexibility 
within the requirements for merit principles in the administration of grant-irvaid 
programs by grantees. However, as the roles of government and the relationships 
between the State and the Federal government continue to evolve, a determination 
must be made as to whether new ways of doing business can be carried out under 
existing laws, or whether change in those laws is required. While government 
contracting with the private sector for commercial products and services is not new, the 
Texas proposal raises the possibility of contracting with private entities to perform ’ 
functions that have historfcally been the responsibility of the private sector. This 
proposal wojjid require a wai'^r by 0PM of cprrent statutory and regulatory provisions 
related to the Merit System of Personnel Administration provision of the IPA.

The ^rrent proposals under review by Federal agencies appear to conflict with the 
requirements of the IPA. Although 0PM has not consulted with their General Counsel 
for a legal opinion, 0PM is confident that it does not have authority to waive any 
provisions of the statute, in fact, OPM counsels have consistently held that 0PM does 
not have authority to waive its own regulattons, unless such waiver is specifically 
provided for. The AdministfatiorTrouio elect to seek legislative chan|^f>

SS

_This leads us back, tl^n. to examining the Texas proposal and shredding out what is 
Cjpherently goyernmenf^hand must therefore be performed by merit system employees, 

and what is commercial and can therefore be contracted out The OPM General 
Counsel has relied on QMB Circular A-76 to define what is and is not an inherently / .
governmental function. Included in the definition of governmental functions are "those ^ 
activities which require either the exerdse of discretion in applying Governmental 
autfibrftv or the use of value judgment In making decisions for toe Government.
...Governmental functions normally fall into two categories: (1) The Act of ' 
goveming;....(2) Monetary transactions and entitlements...." It «»ould appear that some 
contracting is appropriate but wholesale contracting may violate the intention of 
Congress to ensure that administration of grant-in-aid programs be conducted by 
employees covered by a merit system of personnel administration.

OPTiONS FOR TEXAS TIES

Approve Waiver of Merit System of Personnel Administration This option would allow 
the State to almost fully privatize its eligibility process, requiring only that the State 
certify the final determination. This approval would require use of the Food Stamp 
Program and Medicaid programs' statutory demonstration authority, with the necessary 
approval ^waiv^of the Merit System of Personnel AHminiRfratiftw hy The 
DepartmenB' vrafveTauthority for demonstrations is intended to test innovations and is 
not intended to approve long-term operational alternatives such as those proposed by 
Texas.
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Approval of the waiver may result in additional objections from employee unions and 
advocacy groups but would be supported by States, the National Governors 
Association and private corporations which have formed alliances with public agencies 
to respond to the RFO. '

Deny Waiver of Merit System of Personnel Administration. This option would require 
the State to perform all Medicaid eligibility functions, including intake, interview, 
processing, and final determination and certification. Even though this is the most 
restrictive opfion, it mayLbe the mostJeoallv supportable option for the Medicaid 
program based on statutory and regulatory requirements involving proper and efficient 
administration of the program. A legal argument could be made that the Medicaid 
statute restricts third-party eligibility activities to specific eligibility groups and situations 
and, thus, is not applicable to the TIES proposal. — -

This option also would require the State to continue to be responsible for the Food - 
Stamp interview and determinations of eligibility and benefit level. It is also important to 
note that during the recent debate on welfare reform legislation, Congressional 
Conferees reinstated the merit system provisions in the Food Stamp Act that a previous 
Senate bill had deleted.

A denial of a waiver for the TIES proposal may seriously disrupt the progress the 
Federal and State agencies have made on the proposals. The Federal agencies virould 
receive serious objections from the State and private corporations. Also, a denial may 
be viewed as inconsistent with the Administration's support for allowing the private 
sector to be more involved in the administration of public assistance programs.

Redefine Certification. The Food Stamp statute requires certification to be completed 
by merit system employees, while the Medicaid statute allows non-merit personnel 
outstantioned personnel to perform some elements of the application process. States 
want to reinterpret the laws so that compliance could be achieved through the 
automated processing of data by computers whit^ are programmed under State 
agency direction to make eiigibility and benefit decisions.

A middle ground could preserve more merit system involvement in a complex eligibiKty 
determination process that requires judgment. The Federal agencies could to revise 
^ulalions (Food Stamp Program) or publish an appropriate Notice in the Federal 
Register (Medicaid) to require merit system review applications and Interview results 
before benefits were determjned (a process'comparabie to the Medicaid outstations ^ 
supervisory reviews currently used by many State agencies in the Food Stamp 
Prcqram). However, this option may not allow tiie States to nnake privatization 
initiatives financially worthwhile.
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Approve smalt-scale demonstration Drojecte. The Departments support privatization 
initiatives that may result in improved services and/or administrative costs savings. 
However, both Departments have concerns about statewide initiatives that have not 
been proven to be effective and may seriously affect program access to low-income 
households. For instance, TIES is a Statewide initiative in a State that issues annually 
approximately 10 percent of food stamp benefits issued nationwide. The Department 
of Agriculture further believes it vrouW be imprudent to eliminate the interview from merit 
employees on a statewide basis without further testing.

A dwnonstration limited to a small number of counties may be supportable by the 
advocacy groups. Private corporations may object or lose interest in small-scale 
demonstration projects. It is unclear how the unions and other States would react to 
such a compromise. It is estimated that an evaluation of a Pood Stamp Program 
demonstration would cost about $1 million.

BROAD POLICY CONCERNS

Relationship to the Texas Employment S*»rvir«>s Proposal

The issue of whether an entity other than the SESA may deliver basic labor exchange 
and unemployment insurance services has been raised in the context of Employment 
and Training (ETA) sponsored initiatives to build new State workforce development 
systems utilizing One-Stop Career Centers. This system building at the local level 
involves the delivery of labor exchange services under the Wagner-Peyser Act and may 
involve the unemployment insurance program for payment of benefits under the Soda! 
Security Act (SSA). Basic labor exchange and unemployment insurance services are 
funded through a dedicated employer tax, the Federal Unemployment Tax Act (FUTA).

Unemployment Insurance - Contracting out of benefit eligibility determination and tax 
functions are unlikely to be permitted because these functions involve the use of value 
judgments in Government dedsion making. However, it may be permissible to contract 
out those data gathering functions that can be broken out in an effective, cost-efTident 
manner, without deterioration of services to claimants and employers.

Employment Services - Contracting out beyond support functions may be permitted for 
the delivery of many basic labor exchange services.

CQnfide; IIII'-IILV

As a result of negotiations between the State of Texas and Department of Agriculture, 
the RFO was revised to include language ensuring that the contractor would adhere to 
the confidentiarity provision^ under the Food Stamp Act and that applicants and
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.
recipients would have the right to fully understand how infbnnation would be used in 
determining eligibility. The RFO currently includes language specifying that the use or 
disclosure of information about applicants or clients during the screening and referral 
and the eligibility determination and enrollment processes shall be restricted to 
purposes directly connected with the administration of assistance programs. 
Information supplied for the purpose of determining eligibility may not be made 
available to other programs in TIES without the consent of the client. Bidders must 
demonstrate how dients will be advised of their right to confidentiality and how their 
concurrence would be obtained.

While these revisions ensure compliance with the Food Stamp and Social Security 
Acts, the Departments continue to have concerns that wide-scale privatization and 
potential loss of merit system protections may undermine the client confidentiality.
Merit Personnel systems have historically established incentives for maintaining the 
integrity of public assistance programs. It is uncertain how privatization would influence 
the relationship between case workers and dients.

Conflict of interests

It should not be assumed that a public employee would be more interested in operating 
public assistance programs better than a private employee on the basis of his or her 
status as a merit employee. However, private employees hired to carry out the TIES 
system may be affected negatively if the contractor does not realize a profit. The profit 
incentive raises numerous questions regarding the effect such wide-scale privatization 
would have on employees who are responsible for the determination of el^ibility as well 
as the effect on overall dient services. For instance, the TIES RFO proposes to use 
client surveys to measure the contractor's performance. Will the interest in maintaining 
dient satisfaction increase a caseworker's incentive to approve benefits, even if 
questionable information about the applicant's eligibility exists? Would profit incentives 
alter the current incentives out stationed non-merit employees have for their role in the 
Medicaid certification process?

Also, a conflict of interest may be created by the increased flexibility provided to the 
States through the Personal Responsibility and Work Opportunity Reconciliation Act 
(PRWORA) of 1996. While the State of Texas retains the authority to establish 
program policy decisions, the State may come under heavy influence by the contractor 
to approve policies that assist the contractor in containing costs, possibly at the 
expense of dient services.

State/Contractor Program Responsibilities

Under the proposed TIES RFO, the State maintains responsibility for developing
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program policy, conducting Quali^ Control (QC) reviews and fair hearings. The TIES 
contractor is responsible for implementirig program policy. The TIES system, therefore, 
adds an additional level to the current bureaucratic structure. The PCS and the State of 
Texas have negotiated revisions to the RFO to clarify Federal/State and 
State/Contractor relationships. However, the Departments continue to have serious 
concerns about the increased complexity of the certification proceiss under a Statewide 
privatization initiative and whether any resulting barriers to participation would be 
created as a result of these split relationships. These relationships may become even 
further complicated if the responsibility for the certification process becomes split 
between State and contract employees.

Risk of Loss

The draft TIES RFO specifies the financial incentives for good performance and fiscal 
penalties for poor performance.. One financial penalty to the contractor is the liability of .. 
QC sanctions. The Department and State of Texas have negotiated regarding 
additional language that clarifies that the Federal Government will continue to hold the 
State liable for the QC sanctions and that the Federal and State governments would be 
responsible for negotiating the resolution of any Federal QC liability.

The Departments have concerns that the contractor may have more interest In cost 
savings and less interest in resulting QC liabilities. Should a contractor experience a 
financial loss due to a QC liability, the potential for litigation between the Staite and 
contractor would appear to be great. The Departments also share concerns about the 
potential of increased litigation between the State and contractor if the certification 
process becomes a joint responsibility between State and private contract employees.
The Departments have concerns about how these potential conflicts would affect the 
ongoing operations of the Food Stamp and Medicaid Programs throughout the State.

Inherently Governmental Decisions

The certification process for determining eligibility for Federal benefits is a discretionary ? 
action . Thus, it is important to review any transfer of the certification process to the 
private sector under OMB guidance. OMB Circular A-76 provides guidance to Federal 
agencies in determining activities that may be contracted to the private sector.
Activities that are "inherently governmental functions" may not be contracted to the 
private sector. The OMB Circular specifies that an inherently governmental function is, 
"so intimately related to the public interest as to mandate performance by Government 
employees. These functions include those activities that require either the efxercise of 
discretion in applying Government authority or the making of the value judgment in 
making dedsion for the Government”.
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Whfle 0MB Cfrcular A-76 may not be binding on State agencies, the concept of 
functions that are inherently governmental is basic to the review of the TIES. The State 
of Texas indicates that it is prohibited by State law from entering into private contracts 
for discretionary activities. '
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Q&A on Minimum Wage -- For Background

Q: Won’t it be a great burden for the states if you require them to pay welfare recipients 
the minimum wage?

A. There has already been an enormous amount of welfare reform innovation taking place 
in the states, whether through demonstration waivers or workfare programs, and many 
states have already addressed this issue as part of those programs. In most instances 
where it has come up, states have made the decision to pay the minimum wage. We have 
no reason to believe they would change course on this issue.

It is difficult to generalize about how states would be affected, because we don’t know 
how individual states will choose to spend their new TANF block grant money, or how 
much the already shrinking caseload in individual states will reduce the number of people 
they must put to work.

However, paying the minimum wage should not be a problem in most states. This is 
particularly true in the next year or two, as the requirements of the law are still being 
phased in.
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Q: Won't it be a great burden for the states if you require them to pay welfare 
recipients the minimum wage?

A. There has already been an enormous amount of welfare reform 
innovation taking place in the states, whether through demonstration waivers 
or workfare programs, and many states have already addressed this issue as 
part of those programs. In most instances where it has come up, states 
have made the decision to pay the minimum wage. We have no reason to 
believe they would change course on this issue.

It is difficult to generalize about how states would be affected, because we 
don't know how individual states will choose to spend their new TANF block 
grant money, or how much the already shrinking caseload in individual states 
will reduce the number of people they must put to work.

However, paying the minimum wage should not be a problem in most states. 
This is particularly true in^e next year or two7 as the requirements of the 
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