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TIES ISSUES: MERIT SYSTEM REQUIREMENTS
AND DELEGATION OF AUTHORITY

In the course of Texas’ TIES discussioos with DHHS and USDA, faderal agancy staff
have raised two lgsues:

e  Are the merit system requiraments of the Food Stamp Ast and the Social Security Act
gpplicable to a privatized eligibility work farce? :

e Do the merit system provisions prohibit the state from dclegating eligibility
determination functions to a contractor?

Texas has taken the pasition in those discussions that:

(1)  under the TIES propasal, the relevant Texas stato agencics retain all
responsibilities for administration that are associsted with their designations as
single state agencics;

@)  the stateis obligated to casure that gtate-admimistered partions of TIES programs
will use a mexit system of personnel administration. That merit system, however,
is pot applicabic to any private wark force with which the stat: contracts 1o
administer other parts of the eligibility detarmination process;

3) nothinginfedmlmunnmmguhﬁonpmhibit:them&omddsgmm
eligibility detenmination functions to a cantractar, including somc certification-
relsted fumctions under the Food Stamp program_

‘l'exas does oot argue that, in order to camply with federal requirementy, anly the
individual “pushing the bufton" to certify eligibility must be a public, merit system-
protected employee. Funt the federal government bas na basis for arguing the other
extremc, namely that g}l eligibility functions beyond data intake must be pexformed by
public amplayees.

Texas has axked the federal agencies repeatedly ta identify where they draw the lina
between public and privete employees in the eligibility certificstion process. Federal
agency staff 1o date has refused to take a position on that issue.

The issue af whether private employees can certify client eligibility isared herring for
the following reasans:

(A) The digibility determination process and automation system ore rules-based’

which minimizes the possibility of public or private employees exsrcising
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The state at all times will roiain responsibility for the promulgation of program
rules and policy. In ather wards, the abjective criteria used by staff and systems
in determining client eligibility in all instances will be d=fined by poblic
employees.

Themwmruahﬂﬁnlappmvalmddismuvﬂanhoﬁtyomﬂleﬁgibiﬁty
deterruinations and the stale, Dot a private cantractor, will be respansible for
assuring the due proeess rights of all applicants whase eligihility is denied.

The staze will retain control aver all eligibility determination functions by holding
the contractor to strict performance standards through stringent oversight of
confractor operatians.

While holding the contractor strictly responsible for results, the state will remain
the party that is accountable to ths federal government for compliance with all
federal cequirements.
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Dear Frank:

I am writing on behalf ¢f my constituents in the 17th District and
the State of Texas to request your prompt attention to Texas’

request for approval of the Requesat for Offers for the Texas :
Integrated Enrollment System (TIES). This request has been perding
for several months and has reached a critical point for a decisicn.

When the welfare reform debate began in earnest in 1985, I set up
welfare rask forces in my district and asked them to put together
their recommeadations on how to structure the welfare delivery
system. The number one recommendation of the task force wasg that
the application process be streamlined and simplified across various
means-tested programs. The task force concluded that streamlining
the application process would provide better service tc needy
individuals and would use scarce resources moré effiziently. I was
therefore pleased that the Texas legislature directed the Texas
Human Services Commission to develop an integrated enrollment system
as part of the state’s welfare reform plan. I have been even more
pleased that the Commission has taken this direction very seriously
and developed an integrated enrollment proposal very consistent with
the goals nutlined by the welfare task force I established.

I am enclosing a copy of a letter that Dr. Mike McKinney,
Commigaioner of the Texas Human Services Commiasion, sent to
Secretary Donna Shalala on February 19 informing the Department of
Health and Humar: Services of his intention to proceed with the
ralease ¢f the TIES Request for Cffers. The Commigsion is
proceeding under the authority of HHS regulations that deem requests
to be apprcved if the Department dces not provide the state with
approval, disapproval or a written request for more information
wichin 60 days.

while I share Dr. McKianey’s disappointment that the Commission has
found it necessary to proceed without formal approval from HHE or
USDA, I believe that the Commissicn has besen extremely patient
throughout the approval process and has ample legal and subsgtantive
justification to proceed with the program at this point. The Texas
Human Services Commission nhas been developing the TIES at the
direction cf the Texas legislature since Sune of 199%. .The initial
RFC was presented to HHS and USDA in Jure of 1596. Since that time.
stare officials have werked extensively with the administraticn te

refine and improve the proposal and have responded o several
coquests Sorz infearmanion. Furthes deley riskn jeopardizinag nhe
<'d
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success of the Texas welfare reform initiative, which anticipated
implementation of the TIES. The timing is especially critical
becauvse the Texas legislature will oaly be in sessicn for a few
months. Dr. McKinney and his staff need to begin to work with the
legislature very soon if any changes need tc be made to the TIES
that need legislative approval, or if the welfare reform legislation
needs to be modified td adjust to the absence of the TIES.

I have worked with Dr. McKinney in seeking federal approval of the
TIES and several cother issues, most notarnly approval of a waiver for
the Texas welfare reform plan in 1985. 1In all of these instances, I
have found Dr. McKinney to be extremely reasonable and willing to
make accommodaticns to address administration concerns. Dr.
McKinney remains wiliing to work with the administration to resolve
any problems preventing federal approval of the TIES. I am willing
to wark with you, Dr. McKinney. Governor Bush and other state and
administracion cfficials to foster a constructive dialogue that can
lead to prompt resolution of this matter. If the administration
determines that legislation is necessary to aliow approval of the
TIES, I will work in my capacity as Ranking Member of the House
Committee on Agriculrure to pursue such legislation, and believe
that there would be bipartisan support for such an effert. I hope
that the cooperation between the State of Texag, my office and the
administration that led to the approval of the Texas welfare waiver
under terms that were acceptable to all parties can serve as a model
for dealing with thig issue.

Thank you ir advance for ycur attention to this matter. I look
forward to werking with both the State of Texas and the
Adnministration to see that we continue to make progress toward f£inal
implementation of the Texas Integrated Enrollment System. Please

feel free ro contact me if I can be of assistance. With kind
regards, I remain

Sincerely yours,

Q fwrle
Charles W. Stenholm

Member of Congreas
CHS:es8l :

Enclosure

c¢: Governor Gecrge Bush
Lieutenant Governor Bob Bullock
Dr. Mike McKinney
Bruc¢e Reed
Ken Apfel
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TexAs HEAITH AND HUMAN SERVICES COMMISSION

) MICHAEL D. MGGNNEY, . 0.
February 18, 1897 MM

Danna E. Shatala, Ph.D.

Secretary

United States Depantment of Health & Human Services
200 independence Avenus, S.W.

Washingtan, 0. C. 20201

Re: Texas Integrated Enrallment Services Projact
Dear Secretary Shalala:

The purpose of this lstter is to respond to correspondence dated Januery 31, 1897, fram Mr. Mark
Ragan. Director of the Office of State Systems, Administration for Children and Familiss, to my office
cegarding the review of the State of Texas' request for approval of the Request for Offers for the Texas
Integrated Enrofiment Services [T IES] project. {Copy aftached.] Mr. Ragan advises that the ACF and
RCFA continue to review the RFO and that a final dacision cannot ba given at this time. He states that
discussions were being conducted at the highest ievals within DHHS.

It is therafare appropriate to direct my concems about the approval pracess to'yaur office and to inform

you of my office’s plans, based cn our understanding of applicable federal reguiations, {c release the
TIES Request for Offers [RFO]

As you may know. the State of Texas, through this agency and the State Council on Competitive
Govemment, has embarked on a challenging Initiative ta integrate the eligibility detsrmination and
client enroliment functions of saveral public assistance programs, including Medlcaid and cash
assistance under the Temporary Assistancs to Needy Families program. The Stats's overarching goal .
is to improve service to recipients of public assistance by maximizing efficiencies and taking advantage
of technical and business innevaticns evailable through the marketplace. The State also has selected .
this project as a means to encourageé public-private compsition and, in the process, stimulats the
formation of public-prvate partnerships.

The Texas Legislature dirscted this agency and the Council to determine the patential benafie of
contracting out these functions and, if this option was deemed feasible, authorized this agency {a
contract out those functions. Fallowing an extensive study of the pragrams to be included in the praject
and an assessment by the Council, the Council getermined that there was a compelling business case
ta support the cortracting out of eligibllity determiration and enroliment functiens. The Council directed
this agency to prepare and conduct a campatitive procurament {0 implament the Councit's findings.

We first presentec the RFC for an integrated enrolimesnt servics {or required pror aporoval to your
agency and the Department of Agricutture in Jine of 1986. Faliowing an extensive review anc

LT . EEsSalell Y Papigs

Uaear Tt loor, Austin, Texas 78751
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Secretary Oonna E. Shalala
February 19, 1997
Page 2

ecomment by the federal agencies, we met with agency representatives in Austin on Jhly 23, 24. and
25. Based on the input and direction we recaived from federa! siaff and others, we resubmitted the
RFO and Planning APD for the praject for pror federal epproval on Qctober 17, 1896, We racelved

acknowledgment in a latter from Mr. Joseph F. Costa, Director of the State Systams Policy Staff for
ACF, dated Octaber 24, 1897. g

We met once again with federal staff at the officas of the Foad and Cansumer Service in Alexandria on
November 15. 1996, where we received additional comments and direction. We received requests for
darification from DHHS and USDA on November 18th. We submitted information in respanse to these
requests on November 27 and Decsmber 13, 1896. Mr. Ragan's lefter is the most recent
correspandence we have recsived from the Department on this mattar.

Although your agency has indicated more time is needed to maka a final decision on our request for
approval, we balleve a DHHS regulation adopted last year authorizes tha State of Texas to proceed
with the implementation of the TIES on provisional basis without the Department's priar approval,
The reguiation, codified at 45 C.F.R. section 85.611(d). promises prompt agangy action on states’
requests for prior approval of Planning APDs, implementation APDs, RFPs, contracts, and canain
contract amendments. Under the new reguiation, a siate’s requést 1s automatically deemed to have .
provisionally met the pror approval conditions of the regutations if DHHS has not, within 60 days
follawing the date of the its letter acknowledging receipt of the state’s request, provided the state
writen approval, disapproval, or a request for information.

Based on our understanding of the purpese and intant cf the regulation, we beiievs that, due to the

delay in federal actian, the State has provisionally met the prior appraval conditions of OHHS and
USDA regulations.

In the notice of propased rute making that appeared in the Federal Register, the Department expiained
that the “prompt action® regulation was proposed in the interest of increasing efficiency and reducing
federally-imposed burdens on the states. The Department's avowed intention was to heip states
centain casts by minimizing the delay in"granting required approvals. The Department acknowledged
that states which are confident their propasad ADP projects satisfy fedsral requirements should not be
panalized by excessive dslay in the Oepartment's approval. See 60 Fed. Rag. 37859 (July 24, 1985).
On final adoption of the regulaticn, the Department responded to a comment that the regulation may
be employed to delay the appreval of state requests by affering explicit assurance that "this will not
happen.' 1 Fea. Reg. 29894, 39896 (duly 31, 1986).

Unfortunately, it appears that this is precisely what has occurred with the State's request for approval
of the TIES RFO. Our concem is that the current and - if we interpret your agency's actions comectly -
patentially interminable deiay in the approval of the TIES RFO viglates the splirit, if not the letter, of the
prompt action reguiation. Certain that this is not the Depantment's intention, we believe it is reasonable
to interpret the regutation to authorize the State of Texas o proceed with the TIES project under the
provisianal approval citeria of the regulation.

The regulatian is silent as ta the Department's duty and g state's reasonable expectations in cases
where faderal approval takes longer than 60 days. It seems clear, thaugh, that the policy basis for the
regulation was to tring closure 1o a process that unfairly delays and adds costs 1 praposed state
action. The Department’s actions imply, however, that it interprats the regulation to permit an extension
of the peried of review for an additional 60 deys upon delivery of writen notice to the state. This
application is plainly at odds with the Department's justification fer the rule.

WOH 4 Wollr: /7 9QRR I —-RZ—1
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Secretary Donna £. Shailala
February 18, 1997
Page d

if the regulation is to apply In this instance, we think the more reasanable application would te fo
parmit the Department to receive an additional 80 days to review a stata request for approval when it
either (1) requests additional inforfation fram the state or (2) receives information from the stats in
regpansa to such a request Under this interpretation, the Department would be required, within the 60
days following the request of receipt of infarmatian, to provide the state 8 written approval, disapproval,
or raquest for additional information. Mr. Ragan's letter of January 31, then, would not extend the

Department's review periad because it did not provide appraval, disappcoval, or request additlonal
infarmation from the State.

Accordingly, under this reading of the prompt review regulation. the State of Texas was deemed 0
have provisionally met the prior approval conditions of regulations. at the earfiest, en January 18, 1867
(60 calendar days following Nevember 19, 1998, the date of the Department's request far more
information) er February 11, 1997, at the latest (60 days following the State's December 13, 1996,
submission in response ta the November 18 request). .

Based on this understanding of the regulation, my staff is praceeding with final preparation. ¢f the TIES
RFO for formal release to the markstplaca. tf we are incorrect in our reading of the regulations, we
believe it is the Department's responsibiilty to 80 advise and provide the State of Texas information
necessary ta fulfill the prior approval requirement. If we raceive no dlrection from the Department by

February 28, 1887, we will assume you concur in our reading of the regulations and we will formaily
issue the TIES RFO. '

We have canducted the dialog with our federal partners in the utmost good faith and in the spirt af
partnership. We thiok this commitment is critical to the ultimate success of the TIES project. Almost
without exceptien, our federal counterparts have been extremely helpful in proviging my staff useful
advice and directian. Their input has been indispensable to ensuring the success of the project. 'Yet,
despite thess efforts and repeated aasurances of a prompt federal decision, we appear no closer la
approval than we were nearly nine months ago when we first appraached our federal partners. To my
knowledge, we have responded (or have attampted to respond) ta every request for informatien and
darfication fram federal oversigit agencies. We are unaware of any reason why the RFO cannct be
issued at this time. Mr. Ragan's leter discioses no lingering of nsurmountable issues regarding the
project. Thus, we are left to speculate whether the delay in approval is for reasons cther than the
adequacy of the RFO and compliance with federal requirements. _

| agree with Mr. Ragan that a project as large ahd ambitious as TIES deserves careful consideration,
and we are committed, as your staff are, to ensuring that the needs of our clients and taxpayers' .
interests are protected. However, each month of delay in the release of the RFO costs the 1axpayers of
Texas. To date, the State of Texas has invested approximateiy $1.8 milion in the planning and

develepment of the TIES project. Additional expenditures will no doubt ne necassary to accommicaate
further federal delay.

More imporiant, we conservatively estimate that each manth of delay in the statewide implementatian
of integrated enrofiment in Texas costs the taxpayers of this state at least $10,600,000. The Texas
Legislature, in autharizing this project in 1895_insiructed my cffice to direct the savings generated by
integrated enrcliment to fund addttional health and human services pregrams. { estimate that the
annuai savings in acministrative costs alone generated by TIES could provide heaith care caverage an
additional 150.000 needy Texas children. Thus, the inability of tne federz! authorities to fulfill their

WOH A WoZi:/ 9RR 1 —R7Z—|
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Secretary Qanna E. Shalala
February 19, 1897
Page 4

responsibilities frustrates the intent of the Texas Legislature and is borme directlly by our agencies’
clients and the citizens of Texas.

{ regret that this actions has become necessary, but it Is my duty to ensurs the intent af the Taxas
Lagislature is implemented and the Interests of the paople of Texas are ‘advancad. We fimnly believe
that the TIES project is the right thing for recipiants of pubilc assistance and the State of Texas, and it
is long overdue. | understand our efforls have been crticized by peeple whose interests may be to
preserve the statlis qua. Unlike your staff, thesa persons eithier have not taken the tima to consult with
us, have not given us the caurtesy of an cpen and honest discussian of the issues, or have chosen {0
ignore the clear commiiments we have made to improve secvice to qur clients and give value to the
taxpayers. :

We view the TIES project as an opgortunity to realize President Cilnton's vision of a nation where the
important and critical decisions of govemment are made closest to the pevple whoss lives they affect.
We also share his bellef that restoring to the states this responsibility and authority is critical to
reforming the welfare system and meeting the challengee of the next century. And we agree with your
recant remarks that “when we target our resources responsibly and innovatively, when we team up
with our grivate and public partners, and when we act as tough, sawvy managers, the federal
government ¢an help lead the way in creating a stronger and healthier nation — a nation capable of
meeting challenges both ald and new.” With your help, the State of Texas can follow a simiiar path.

Cansequently. | reapectfully ssk for your assistance in resolving the apparent impasse over the
appraval of the Texas Integratad Enrallment Sarvices Request for Offars. As always, we ara prepared

to supply any information you or your staff may need ta reach a prampt and correct dacdision.

Mm/{ '

Michas! O. McKinney, M.D.
Commissioner

Atachment

c Governar Gearge W. Bush
Lieutenant Gaverncr Bob Bullock
Speaker Peta Laney
Comptroiler John Sharp
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NOTE TO ELENA, DIANA
FROM: CYNTHIA

FYI-- ATTACHED IS PRIOR LAW LANGUAGE REGARDING WORK
SUPPLEMENTATION AND WORK FARE. ELENA -- THERE ARE EXCEPTIONS TO
LABOR LAWS FOR BOTH KINDS OF WORK, BUT SEEMINGLY DIFFERENT
EXCEPTIONS.
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(III) job readiness activities to help prepare participants

for work; and
' *’; (IV) job development and job placement; and
(ii) must also include at least 2 of the following:

(I) group and individual job search as described in sub-
section (g);

(ID) on-thejob training;

(III) work supplementation programs as described in sub-
section (e); and '

(IV) community work experience programs as described in
subsection (f) or any other work experience program approv-
ed by the Secretary.

(B) The State may also offer to participants under the program (i)
postsecondary education in appropriate cases, and (ii) such other
education, training, and employment activities as may be determined
by the State and allowed by regulations of the Secretary.

(2) If the State requires an individual who has attained the age of
20 years and has not earned a high school diploma (or equivalent) to
participate in the program, the State agency shall include education-
al activities consistent with his or her employment goals as a
component of the individual’s participation in the program, unless
the individual demonstrates a basic literacy level, or the employabili-
ty plan for the individual identifies a long-term employment goal
that does not require a high school diploma (or equivalent). Any
other services or activities to which such a participant is assigned
may not be permitted to interfere with his or her participation in an
appropriate educational activity under this subparagraph.

(3) Notwithstanding any other provision of this section, the Secre-
tary shall permit up to 5 States to provide services under the
program, on a voluntary or mandatory basis, to non-custodial parents
who are unemployed and unable to meet their child support obliga-
tions. Any State providing services to non-custodial parents pursuant
to this paragraph shall evaluate the provision of such services, giving
particular attention to the extent to which the provision of such
services to those parents is contributing to the achievement of the
purpose of this part, and shall report the results of such evaluation
to the Secretary.

(e) WORK SUPPLEMENTATION PROGRAM.—(1) Any State may insti-
tute a work supplementation program under which such State, to the
extent it considers appropriate, may reserve the sums that would
otherwise be payable to participants in the program as aid to families
with dependent children and use such sums instead for the purpose
of providing and subsidizing jobs for such participants (as described
in paragraph (3XCXi) and (i1)), as an alternative to the aid to families
with dependent children that would otherwise be so payable to them.

(2XA) Notwithstanding section 406 or any other provision of law,
Federal funds may be paid to a State under part A, subject to this
subsection, with respect to expenditures incurred in operating a work
supplementation program under this subsection.

(B) Nothing in this part, or in any State plan approved under part
A, shall be construed to prevent a State from operating (on such
terms and conditions and in such cases as the State may find to be

2. necessary or appropriate) a work supplementation program in ac-
W=7 cordance with this subsection and section 484,
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(C) Notwithstanding section 402(aX23) or any other provision of
law, a State may adjust the levels of the standards of need under the
State plan as the State determines to be necessary and appropriate
for carrying out a work supplementation program under this
subsection.

(D) Notwithstanding section 402(aX1) or any other provision of law,
a State operating a work supplementation program under this
subsection may provide that the need standards in effect in those
areas of the State in which such program is in operation may be
different from the need standards in effect in the areas in which such
program is not in operation, and such State may provide that the
need standards for categories of recipients may vary among such
categories to the extent the State determines to be appropriate on
the basis of ability to participate in the work supplementation
program.

(E) Notwithstanding any other provision of law, a State may make
such further adjustments in the amounts of the aid to families with
dependent children paid under the plan to different categories of
recipients (as determined under subparagraph (D)) in order to offset
increases in benefits from needs-related programs (other than the
State plan approved under part A) as the State determines to be
necessary and appropriate to further the purposes of the work
supplementation program.

(F) In determining the amounts to be reserved and used for
providing and subsidizing jobs under this subsection as described in
paragraph (1), the State may use a sampling methodology.

(G) Notwithstanding section 402(aX8) or any other provision of law,
a State operating a work supplementation program under this
subsection (i) may reduce or eliminate the amount of earned income
to be disregarded under the State plan as the State determines to be
necessary and appropriate to further the purposes of the work
supplementation program, and (ii) during one or more of the first 9
months of an individual’s employment pursuant to a program under
this section, may apply to the wages of the individual the provisions
of subparagraph (AXiv) of section 402(a)8) without regard to the
provisions of subparagraph (BXiiXII) of such section.

(3XA) A work supplementation program operated by a State under
this subsection may provide that any individual who is an eligible
individual (as determined under subparagraph (B)) shall take a
supplemented job (as defined in subparagraph (C)) to the extent that
supplemented jobs are available under the program. Payments by
the State to individuals or to employers under the work supplemen-
tation program shall be treated as expenditures incurred by the
State for aid to families with dependent children except as limited by
paragraph (4).

(B) For purposes of this subsection, an eligible individual is an
individual who is in a category which the State determines should be
eligible to participaté in the work supplementation program, and
who would, at the time of placement in the job involved, be eligible
for aid to families with dependent children under an approved State
p%?n if such State did not have a work supplementation program in
effect.

(C) For purposes of this section, a supplemented job is—

(i) a job provided to an e11g1b1e individual by the State or local \\\s\
agency administering the State plan under part A; or

e s - AT e
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(i) a job provided to an eligible individual by any other
. employer for which all or part of the wages are paid by such
- State or local agency.
AS

tate may provide or subsidize under the program any job which
such State determines to be appropriate.

(D) At the option of the State, individuals who hold supplemented
Jjobs under a State’s work supplementation program shall be exempt
from the retrospective budgeting requirements imposed pursuant to
section 402(aX13XAXii) (and the amount of the aid which is payable to
the family of any such individual for any month, or which would be
so payable but for the individual’s participation in the work supple-
mentation program, shall be determined on the basis of the income
and other relevant circumstances in that month).

(4) The amount of the Federal payment to a State under section
403 for expenditures incurred in making payments to individuals and
employers under a work supplementation program under this sub-
section shall not exceed an amount equal to the amount which would
otherwise be payable under such section if the family of each
individual employed in the program established in such State under
this subsection had received the maximum amount of aid to families
with dependent children payable under the State plan to such a
family with no income (without regard to adjustments under para-
graph (2)) for the lesser of (A) 9 months, or (B) the number of months
in which such individual was employed in such program.

(5XA) Nothing in this subsection shall be construed as requiring
the State or local agency administering the State plan to provide
employee status to an eligible individual to whom it provides a job
under the work supplementation program (or with respect to whom it

> provides all or part of the wages paid to the individual by another

entity under such program), or as requiring any State or local agency
to provide that an eligible individual filling a job position provided by
another entity under such program be provided employee status by
such entity during the first 13 weeks such individual fills that
position.

(B) Wages paid under a work supplementation program shall be
considered to be earned income for purposes of any provision of law.

(6) Any State that chooses to operate a work supplementation
program under this subsection shall provide that any individual who
participates in such program, and any child or relative of such
individual (or other individual living in the same household as such
individual) who would be eligible for aid to families with dependent
children under the State plan approved under part A if such State
did not have a work supplementation program, shall be considered
individuals receiving aid to families with dependent children under
the State plan approved under part A for purposes of eligibility for
medical assistance under the State plan approved under title XIX.

(7) No individual receiving aid to families with dependent children
under a State plan shall be excused by reason of the fact that such
State has a work supplementation program from any requirement of
this part relating to work requirements, except during periods in
which such individual is employed under such work supplementation
program.

(f) COMMUNITY W ORK EXPERIENCE PROGRAM.—(1XA) Any State may

“establish a community work experience program in accordance with
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(E) Participants in community work experience programs under
this subsection may perform work in the public interest (which
otherwise meets the requirements of this subsection) for a Federal
office or agency with its consent, and, notwithstanding section 1342 of
title 31, United States Code'®?, or any other provision of law, such
agency may accept such services, but such participants shall not be
considered to be Federal employees for any purpose.

(2) After each 6 months of an individual’s participation in a
community work experience program under this subsection, and at
the conclusion of each assignment of the individual under such
program, the State agency must provide a reassessment and revision,
as appropriate, of the individual’s employability plan.

(3) The State agency shall provide coordination among a communi-
ty work experience program operated pursuant to this subsection,
any program of job search under subsection (g), and the other
employment-related activities under the program established by this
section so as to insure that job placement will have priority over
participation in the community work experience program, and that
individuals eligible to participate in more than one such program are
not denied aid to families with dependent children on the grounds of
failure to participate in one such program if they are actively and
satisfactorily participating in another. The State agency may provide
that part-time participation in more than one such program may be
required where appropriate.

(4) In the case of any State that makes expenditures in the form
described in paragraph (1) under its State plan approved under
section 482(aX1), expenditures for the operation and administration
of the program under this section may not include, for purposes of
section 403, the cost of making or acquiring materials or equipment
in connection with the work performed under a program referred to
in paragraph (1) or the cost of supervision of work under such
program, and may include only such other costs attributable to such
programs as are permitted by the Secretary.

(g) JOB SEARCH PROGRAM.—(1) The State agency may establish and
carry out a program of job search for individuals participating in the
program under this part.

(2) Notwithstanding section 402(aX19XBXi), the State agency may
require job search by an individual applying for or receiving aid to
families with dependent children (other than an individual described
in section 402(aX19XC) who is not an individual with respect to whom
section 402(aX19XD) applies)—

(A) subject to the next to last sentence of this paragraph,
beginning at the time such individual applies for aid to families
with dependent children and continuing for a period (prescribed
by the State) of not more than 8 weeks (but this requirement
may not be used as a reason for any delay in making a
determination of an individual’s eligibility for such aid or in
issuing a payment to or on behalf of any individual who is
otherwise eligible for such aid); and

(B) at such time or times after the close of the period
prescribed under subparagraph (A) as the State agency may
determine but not to exceed a total of 8 weeks in any period of 12
consecutive months.

*2See Vol. II, Title 31.
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To: See the distribution list at the bottom of this message
cc:
Subject: Re: FLSA in 94 and 96 Administration WR Bills

Jeff Farkas found basically that our '94 bill kept worker protections for workfare protections while our '96
bill did not (see below). This will make our roll-out even more tricky.

—————————————————————— Forwarded by Cynthia A. Rice/OPD/EOP on 03/11/97 07:01 PM
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Record Type: Record

To: See the distribution list at the bottom of this message

cc: Keith J. Fontenot/OMB/EOP, Stacy L. Dean/OMB/EOP
Subject: FLSA in 94 and 96 Administration WR Bills

Here is some information on the FLSA-related provisions of the Administration's 1994 and 1996 welfare
bills (in the sections related to cash assistance work programs). Please let me know if you have any
questions.

The WORK program in the 1994 bill incorporated a comprehensive set of workfare protections, including
minimum wage (FLSA), workers compensation, working conditions, and FICA taxation. The bill did not
provide unemployment compensation coverage (at the Federal or State level), and did not allow the EITC
for earnings from WORK positions.

The 1996 bill is much less specific than the 1994 bill. It would extend FLSA coverage for work
supplementation programs (the language is nearly identical to the work supp provisions in the JOBS
statute, where FLSA applied), but not for workfare positions. Under workfare, participants in community
service jobs were required to work a designated number of hours (reaching 30 per week in the outyears)
and to be paid at a rate which is "100 percent of the maximum amount of assistance that may be
provided under the State plan...to a family of the same size and composition with no income." In many
instances this level would be sub-minimum wage. In addition, the bill provided that "wages paid under a
workfare program shall not be considered to be earned income for puposes of any provision of law." This
would seem to preclude application of FLSA.
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Record Type:  Record

To: Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP

cc:
Subject: privatization paper

Attached is the lastest draft of the agency privatization paper. There is another option and one or
two more policy issues. It is a long read, but almost everything is there. If | were to do it again,
I'd differentiate more between Wisconsin and Texas. Wisconsin has a more performance based
approach which expands or contracts their privatization efforts based on how the public counties
do compared with the privatized counties.

This version is being distributed to all the agencies tonight.

texcomb2.wp



PRIVATIZATION OF FEDERAL PUBLIC ASSISTANCE PROGRAMS DA‘M_
I. OVERVIEW & ISSUES

This paper has been prepared jointly by staff from the Departments of Agriculture (Food

-~ and Consumer Service), Health and Human Services (Health Care Financing
Administration and Administration for Children and Families), Labor (Employment and
Training Administration), and the Office of Personnel Management (OPM). The Federal
agencies have been meeting recently to discuss the general background and issues
surrounding privatization initiatives that are under review within the Departments and to
explore options for making final decisions and responding to States. Decisions made
here will set the precedents for proposals around the country.

Policy Issues: To what extent should the States be permitted to transfer the
responsibility for eligibility determination for Federal public assistance programs to the
private sector through competitively bid contracts?

Legal Issues: May the Merit System of Personnel Administration requirements,
applicable in different ways in each statute, be waived to allow States to enter into
contract agreemenis?

/. BACKGROUND

There is increasing interest among the State welfare agencies in transferring the
administration of public assistance programs to the private sector through competitively
bid contracts. This interest stems in part from the efforts of the Federal and State
governments to test new methods to reduce costs, to improve program services and to
increase self-sufficiency among program recipients.

Contracting or privatizing certain functions of the public assistance programs is not new,
e.g. backroom data processing. What is new is the possibility of contracting with private
entities to perform functions that have historically been the responsibility of the public
sector, such as conducting the determination of eligibility and certification for public
assistance programs like the Federal Food Stamp Program and Medicaid. While the
new welfare law explicitly permits States to privatize TANF administration and service
provision, no other major Federal public assistance program has such broad latitude’.
Other programs became part of this issue because typically eligibility for AFDC (now
TANF), Food Stamps and Medicaid and a host of other programs has been determined
by a common process and worker.

! Note that eligibility for $6 billion in Pell Grants and $25 billicn in student loans is routinely
determined largely by non-Federal, non-public entities.
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. THERE ARE CURRENT PROPOSALS BEFORE THE ADMINISTRATION
REQUIRING DECISIONS ABOUT THE EXTENT TO WHICH PRIVATIZATION
SHOULD BE PERMITTED

A. Texas Integrated Enroliment Services (TIES)

TIES is a statewide privatization initiative of the Texas Health and Human Services
Commission (HHSC) and the Texas Council on Competitive Government (CCG) in -
support of a State law enacted in 1995. Under TIES, the certification and eligibility
determinations for most public assistance programs, including the Food Stamp, Special
Supplemental Nutrition Program for Women, Infants and Children (WIC), TANF and
Medicaid programs, would be contracted to the private and/or public sectors through
competitive bids.

USDA has determined the TIES proposal would require a waiver of the merit system
requirements under the Food Stamp Act. HCFA is still reviewing the extent to which
merit system requirements must be waived. The Federal agencies and the State of
Texas have been negotiating the conditions for releasing a Request for Offers (RFO)
for TIES since May 1996. With the exception of a final decision about the merit system
provisions contained in the RFO, and the role of the single State agency, all other
issues have been resolved with regard to the draft RFO.

Texas was expecting final approval of the RFO in January to be able to release the
RFO by the end of the month. Two consortia have been developed with the intention
of bidding on the RFO. One consortium is composed of the Texas Workforce
Commission, International Business Machines Corporation and Lockheed Martin
Corporation. The other consortium consists of the Texas Department of Human
Services, Electronic Data Systems Corporation and the Unisys Corporation. Arthur
Anderson has also indicated an interest in the proposal but has not aligned itself with a
State agency. '

Wisconsin Works (W-2)

Under the W-2 proposal, the State is contracting on a competitive basis with public or
private agencies for certification actions such as gathering client eligibility information,
conducting eligibility interviews and data input. The State, presuming the Department
of Agriculture's approval of its waiver request of the merit system requirements for the
Food Stamp Program, released its Request for Proposals (RFP). While the State can
issue the RFP without USDA’s approval, they will need to hear back from USDA in
order to award the contract. State officials have advised that the contract process has
been completed for one County (with over 60 percent of the State caseload) without the
inclusion of the Food Stamp Program. Contracts have been awarded to six private,
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non-profit agencies.
C. Employment Services — One-Stop Grant

Legislation enacted in the State of Texas, effective September 1, 1996, provides for the
delivery of labor exchange services that are authorized under the Wagner-Peyser Act
and currently delivered by State employment security agencies by local workforce
development boards and private, non-governmental providers. Thus far, Texas has not
considered contracting out the delivery of unemployment insurance services. The
Department of Labor has urged Texas to delay implementation until the Department's
review is completed.

(n addition, the State of Massachusetts, with the Department of Labor’s approval of a
19947 grant to implement a competitive One-Stop Career Center system throughout
the State, has awarded contracts to private-for-profit entitles to deliver labor exchange
services in several local areas under that grant. Other States such as Montana, Utah,
Pennsylvania, and lowa are on the threshold of requesting similar approval.

IV. ORGANIZED LABOR RESPONSE

The Departments of Agriculture and Health and Human Services have received
numerous letters from employee unions about the TIES proposal, including the
American Federation of Labor and Congress of Industrial Organizations (AFL-CIO), the
American Federation of State, County, and Municipal Employees (AFSCME) and the
Service Employees International Union. The unions assert that a waiver of the merit
system would result in a decline of client services, including access to program benefits
and client confidentiality. The Department of Agriculture received over 1,000 lefters
from employees in Wisconsin objecting to the W-2 project.

In the case of the Texas workforce development legislation, the Department of Labor
has received a letter from the AFL-CIO questioning the legality of privatizing
employment services.

In the Massachusetts One Stamp project, the State AFL-CIO concurred in the proposal
but current implementation problems are raising new concerns. '

V. THE TEXAS SITUATION

A. Food Stamp Program—Cetrtification and Other Program Requirements

The Food Stamp Act requires certification, i.e., the application and the components of
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the eligibility determination process, to be completed by ment system employees.
Certtification, however, is not defined in statute. As supported by legislative history to
the Act, current regulations specify that the required interview be conducted by merit
system employees. Given the complexity and discretion that may be required in the
food stamp certification process, the food stamp interview is crucial to accurate
determinations of eligibility and benefit level. It is through the food stamp interview that
the worker solicits most household information, determines the necessity for additional
verification or resolution of questionable information, and ascertains the need for
appropriate policy decisions. It is also the applicant household's opportunity to have
face-to-face contact with a public employee. Volunteers and other non-merit
employees may assist an applicant household in other actions related to certification
but may not conduct the food-stamp interview or certify a household.

During recent debate on welfare reform legislation, Congressional conferees reinserted
the merit system provisions in the Food Stamp Act that a previous Senate bill had
~ deleted.

B. Medicaid--Certification and Other Program Requirements

Similar to Food Stamps, the entire application process, from taking an application to
making the final eligibility determination, is performed almost entirely by employees of
the State agency responsible for administering the Medicaid program. Under Medicaid
law, States are required to establish or designate a single State agency to administer
their Medicaid program and determine Medicaid eligibility. Moreover, the Medicaid
statute requires that the State agency responsible for Medicaid not delegate authority to
“exercise administrative discretion in the administration or supervision of the plan” to
non-government entities. The regulations implementing that part of the statute also
require that other agencies which perform services for the State agency “must not have
the authority to ... substitute their judgement for that of the Medicaid agency with
respect to the application of policies, rules, and regulations issued by the Medicaid
agency.”

Unlike Food Stamps, the Social Security Act also provides for "outstationing”, which
allows the State to use private sector employees to perform some of the eligibility
process at locations other than State TANF offices for certain groups of applicants.
Outstationing was incorporated into the law to increase program access when the law
was amended to substantially broaden the categories of eligible individuals.

States have the option of staffing outstation locations with State employees or non-
State employees (e.g., contractors or volunteers), or a combination of both. Because

outstationing can involve the use of non-State employees to perform certain eligibility-
related functions, Medicaid regulations--but not the law—specify which functions can be
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E. Intergovernmental Personnel Act

For decades, a Merit System of Personnel Administration was routinely established for
many Federal-State grant-in-aid programs as now codified within the Intergovernmental
Personnel Act (IPA) because it was presumed by Congress that services would be
provided directly by State or local employees who were acting in lieu of Federal
employees. The IPA is not a genuine statute; its provisions only come into play when
another law or regulation invokes it.

While the IPA is silent on whether States or local governments may contract for
services, the law does provide for maximum flexibility within the requirements for merit
principles in the administration of grant-in-aid programs by grantees. However, as the
roles of government and the relationships between the State and the Federal
government continue to evolve, a determination must be made as to whether new ways
of doing business can be carried out under existing laws, or whether change in those
laws is required. While government contracting with the private sector for commercial
products and services is not new, the Texas proposal raises the possibility of
contracting with private entities to perform functions that have historically been the
responsibility of the public sector. The proposal, as currently drafted, wauld require a
waiver by OPM of current statutory and regulatory provisions related to the Merit
System of Personnel Administration provision of the IPA.

Aspects of the current proposals under review by Federal agencies appear to conflict
with the general requirements of the IPA, but as noted above, the key issue is defining
precisely what aspects of program processes are in fact covered by the IPA. Although
OPM has not consulted with their General Counsel for a legal opinion, OPM is confident
that it does figthave authority to waive any provisions of the statute. In fact, OPM
counsels have consistently held that OPM does not have authority to waive its own
A regulations, unless such waiver is specifically provided for in the applicable statute.
The Administration could elect to seek legislative change if the determination of what
processes are covered presents the need.

—

This leads us back, then, to examining the Texas propoesal and shredding out what is
“inherently governmental” for these programs at issue and must therefore be performed
by merit system employees, and what is commercial and can therefore be contracted
out. The OPM General Counsel has relied on OMB Circular A-76 to define what is and
is not an inherently governmental function for programs whose statute relies upon IPA
coverage. Included in the definition of governmental functions are "those activities
which require either the exercise of discretion in applying Governmental authority or the
use of value judgment in making decisions for the Government. ...Governmental
~—functions normally fall into two categories: (1) The Act of govemning;....(2) Monetary
transactions and entitlements...." It would appear that some contracting is appropriate
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but wholesale contracting of Food Stamp and Medicaid eligibility may raise questions of
consistency with the intention of Congress to ensure that administration of these
programs be conducted by employees covered by a merit system of personnel
administration.

G. Options for Texas TIES

1. Allow the State to full

State itself certify the determination. Under Medicaid, implementing this option
would essentially involve an administrative decision, and possibly publishing a Federal
Register Notice announcing the decision. For the Food Stamp program , this option
would involve approving a waiver of the Merit System of Personnel Administration. It
would also require use of the Food Stamp Program’s statutory demonstration authority,
with the necessary approval of waivers of the Merit System of Personnel Administration
by OPM. The Agriculiure Department’s waiver authority for demonstrations is intended
to test innovations and is not intended to approve long-term operational altematives
such as those proposed by Texas. The majority of the 15,000 employees would be at
risk of losing at least their State merit systems protections and possibly their jobs.

Approval of this option would result in additional objections from employee unions and
advocacy groups that believe State employees will treat welfare recipients more fairly
than contractors. It would be supported by States, the National Governors Association
and private corporations which have formed alliances with public agencies to respond
to the RFO.

2. Require the State to perform all eligibility functions, including intake,
processing. and making and certifying the actual determination. This option would

effectively deny the State’s request to privatize its eligibility process. Even though this
is the most restrictive option, it may be the most legally supportable option for the
Medicaid program, based on a restrictive reading of statutory and regulatory
requirements involving proper and efficient administration of the program. An argument
can be made that outstationing establishes a precedent for permitting at least some
privatization. However, a legal counter argument could be made that the Medicaid
statute restricts non-government eligibility activities to specific eligibility groups and
situations and, thus, is not applicable to the TIES proposal.

For the Food Stamp Program, this option would mean denial of a waiver of the Merit
System of Personnel Administration. This option also would require the State to
continue to be responsible for the Food Stamp interview and determinations of eligibility
and benefit level. It is also important to note that during the recent debate on welfare
reform legislation, Congressional Conferees reinstated the merit system provisions in
the Food Stamp Act that a previous Senate bill had deleted.
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The Federal agencies would receive serious objections from the State and private
corporations. Also, a denial may be viewed as inconsistent with the Administration's
support for allowing the private sector to be more involved in the administration of public
assistance programs.

3. _Approve an information system project as a stand alone effort. This option
would allow the State to replace its outdated information systems with a new integrated
system. Once completed, the TANF program could be administered through a private
contractor using the new integrated information system, while eligibility for the Food
Stamp and Medicaid programs could be handled by State employees. This approach
would demonstrate the merits of privatization in these types of programs and not
require a waiver of the other program rules.

This approach would require the State to fund the system development effort as it is
being developed. Under the approach outlined in the RFO, the winning vendor would
pay for the system development costs and then recoup its costs through administrative
fees charged to the State once the system was operational. This option may satisfy the
vendor community by reducing the risks associated with the up-front costs of
developing the large system and still allow a significant privatization effort associated
with TANF and other State programs. If information sharing rules can be resolved, the
State may be able to satisfy its cost saving goals.

4. Allow the State to privatize its eligibility process to the same degree that
privatization is permitted under the Medicaid outstationing process. This option
would allow the State to privatize the application, interview, and information

gathering/verification process, but require the State to do and certify the actual eligibility
determination. For the Food Stamp Program, this option would require a redefinition of
“certification”. The Food Stamp statute requires certification fo be completed by merit
system employees, while the Medicaid statute allows non-State out stationed personnel
to perform some elements of the application process. States want to reinterpret the
laws so that compliance could be achieved through the automated processing of data
by computers which are programmed under State agency direction to make eligibility
and benefit decisions. '

A middle ground could preserve more government involvement in a complex eligibility
determination process that requires judgment. The Federal agencies could revise
regulations (Food Stamp Program) or publish an appropriate Notice in the Federal
Register (Medicaid) to require government review of applications and interview results
before eligibility for benefits is determined (a Jocess comparable to the Medicaid
outstations, or supervisory reviews currently used by many State agencies in the Food
Stamp Program). However, this option may not allow the States to make privatization
initiatives financially worthwhile. The agencies do not have an estimate of how many
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State jobs would be at stake under this option.

5. Approve small-scale demonstration projects. The Departments support
privatization initiatives that may result in improved services and/or administrative costs
savings. However, both Departments have concerns about statewide initiatives that
have not been proven to be effective and may seriously affect program access to low-
income households. Forinstance, TIES is a Statewide initiative in a State that issues
annually approximately 10 percent of food stamp benéfits issued nationwide. The
Department of Agriculture further believes it would be imprudent to eliminate the
interview from merit employees on a statewide basis without further testing.

A demonstration limited to-a small number of counties, for say 3 years, may be
supportable by the advocacy groups. Private corporations may object or lose interest in
small-scale demonstration projects or they could see it as the way to prove the benefits
to all programs for contracting out on a larger scale. It is unclear how the unions and
other States would react to such a compromise. It is estimated that an evaluation of a
Food Stamp and Medicaid demonstration would cost at least $1 million.

VI RELATIONSHIP TO THE TEXAS EMPLOYMENT SERVICE AND OTHER ES
PROPOSALS

The issue of whether an entity other than the SESA may deliver basic labor exchange
and unemployment insurance services has been raised in the context of Employment
and Training (ETA) sponsored initiatives to build new State workforce development
systems utilizing One-Stop Career Centers. This system building at the local level
involves the delivery of labor exchange services under the Wagner-Peyser Act and may
involve the unemployment insurance program for payment of benefits under the Social
Security Act (SSA). Basic labor exchange and unemployment insurance services are
funded through a dedicated employer tax, the Federal Unemployment Tax Act (FUTA).

As noted, this Administration has already permitted Massachusetts to privatize its
employment services, office by office, through competitive bidding.

Unemployment Insurance - Contracting out of benefit eligibility determination and tax
functions raise different conceptual issues. Arguably these functions involve much
more use of value judgments in Government decision making than ES. However, it
may be permissible to contract out those data gathering functions that can be broken
out in an effective, cost-efficient manner, without deterioration of services to claimants
and employers.

The Texas proposal is largely limited to Food Stamps and Medicaid, however, policy
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makers should be aware that a decision for these programs may well set precedent for
other public assistance programs such as Foster Care and Child Care.

The merit system requirements remain in effect for the Title [V-E of the SSA (Foster
Care). Historically, ACF has offered the State agencies administering the foster care
program the option of contracting to private, non-profits for such administrative activities
such as licensing, recruitment, supervision and training. ACF is currently in the process
of reviewing the foster care statutory language to determine what effect, if any, the
merit system standards may have on a State’s ability to contract out certain
administrative activities in the private sector.

VIl Related Issues

Job Protection -- Successorship

As stated above, one of the most significant concerns of organized labor is the risk
State employees face under privatization. Thousands of State eligibility workers could
lose their jobs if private employees are hired to replace them. Typically, the Federal
Government has taken an interest in economy and efficiency, and recognizes benefits
from the fact that a carryover workforce will minimize disruption to the delivery of
services during any period of transition and provnde the advantages of an experienced
and trained workforce.

The Clinton Administration has a clear position with regard to employees working under
Federal service contracts. In October 1994, the President signed E.O. 12933 “Non-
Displacement of Qualified Workers Under Certain Contracts”. The E.O. protects
workers under Federal contracts from being displaced when a successor contract is
awarded, by assuring them the right of first refusal to employment under the new
contract in positions for which they are qualified.

It is unclear whether such protections could be required of a State seeking to privatize
Food Stamp and Medicaid eligibility workers. However, wherever possible -- especially
under a waiver — the programs could establish a requirement similar to the EQ. These
non-displacement protections would require successor contracts to offer those
employees (other than managerial and supervisorial employees) whose employment
would be terminated as a result of the new contract, a right of first refusal to
employment under the contract in positions for which they are qualified. No employment
openings could be filled under the contract until such right of first refusal has been
provided. This option has not yet been explored with the program agencies.
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Entitlement Guarantee

One of the Administration’s key principles during the Congressional budget battles of
1995 and 1996 was that Medicaid beneficiaries should retain a legally enforceable right
to Medicaid. HCFA believes this principle could be compromised by allowing private
contractors to make eligibility determinations. HCFA staff suggest making decisions
about the eligibility of needy people for health care is one of the most fundamental
functions of government. Giving so basic a function to the private sector raises
questions about what role government legitimately serves in assuring the protection of
the most vulnerable among us. '

Confidentiality

As a result of negotiations between the State of Texas and Department of Agriculture,
the RFO was revised to include language ensuring that the contractor would adhere to
the confidentiality provisions under the Food Stamp Act and that applicants and
recipients would have the right to fully understand how information would be used in
determining eligibility. The RFO currently includes language specifying that the use or
disclosure of information about applicants or clients during the screening and referral
and the eligibility determination and enroliment processes shall be restricted to
purposes directly connected with the administration of assistance programs.
Information supplied for the purpose of determining eligibility may not be made
available to other programs in TIES without the consent of the client. Bidders must
demonstrate how clients will be advised of their right to confidentiality and how their
concurrence would be obtained.

While these revisions ensure compliance with the Food Stamp and Social Security
Acts, the Depariments continue to have concerns that wide-scale privatization and
potential loss of merit system protections may undermine the client confidentiality.

Merit Personnel systems have historically established incentives for maintaining the
integrity of public assistance programs. It is uncertain how privatization would influence
the relationship between case workers and clients.

Conflict of Interests in Policy

It should not be assumed that a public employee would be more interested in operating
public assistance programs better than a private employee on the basis of his or her
status as a merit employee. However, private employees hired to carry out the TIES
system may be affected negatively if the contractor does not realize a profit. The profit
incentive raises numerous questions regarding the effect such wide-scale privatization
would have on employees who are responsible for the determination of eligibility as well
as the effect on overall ciient services. For instance, the TIES RFO proposes to use
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client surveys to measure the contractor's performance. Will the interest in maintaining
client satisfaction increase a caseworker's incentive to approve benefits, even if
questionable information about the applicant's eligibility exists? Would profit incentives
alter the current incentives out stationed non-merit employees have for their role in the
Medicaid certification process?

Also, a conflict of interest may be created by the increased flexibility provided to the
States through the Personal Responsibility and Work Opportunity Reconciliation Act
(PRWORA) of 1996. While the State of Texas retains the authority to establish
program policy decisions, the State may come under heavy influence by the contractor
to approve policies that assist the contractor in containing costs, possibly at the
expense of client services.

State/Contractor Program Responsibilities_

Under the proposed TIES RFO, the State maintains responsibility for developing
program policy, conducting Quality Control (QC) reviews and fair hearings. The TIES
contractor is responsible for implementing program policy. The TIES system, therefore,
adds an additional level to the current bureaucratic structure. The FCS and the State of
Texas have negotiated revisions to the RFO to clarify Federal/State and
State/Contractor relationships. However, the Departments continue to have serious
concems about the increased complexity of the certification process under a Statewide
privatization initiative and whether any resulting barriers to participation would be
created as a result of these split relationships. These relationships may become even
further complicated if the responsibility for the certification process becomes split
between State and contract employees.

Risk of Loss

The draft TIES RFO specifies the financial incentives for good performance and fiscal
penalties for poor performance. One financial penalty to the contractor is the liability of
QC sanctions. The Department and State of Texas have negotiated additional
language that clarifies that the Federal Government will continue to hold the State liable
for the QC sanctions and that the Federal and State governments would be responsible
for negotiating the resolution of any Federal QC liability.

The Departments have concerns that the contractor may have more interest in cost
savings and less interest in resulting QC liabilities. Should a contractor experience a
financial loss due to a QC liability, the potential for litigation between the State and
contractor would appear to be great. The Departments also share concerns about the
potential of increased litigation between the State and contractor if the certification
process becomes a joint responsibility between State and private contract employees.
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The Departments have concerns about how these potential conflicts would affect the
ongoing operations of the Food Stamp and Medicaid Programs throughout the State.

Pavment Arrangements

The contract as described in the Request for Offer (RFO) draft provides for a cost
incentive formula for payment to the supplier. The proposal being contemplated is a
Fixed Price Incentive Fee/Performance Fee contract based on a 60/40 share ratio cost
incentive formula for the State and the Supplier. Payment to the selected supplier will
be monthly at 80% of the negotiated billing amount. The State will review the supplier's
cost and performance for every three-month period throughout the term of the contract.
In the event the supplier's incurred costs in any given three-month period are less than
the total costs contained within the negotiated billing amounts for the same period, the
supplier will earn and be paid an additional fee in an amount equal to 40% of the cost
underrun of the three-month period.

Conversely, if the supplier-incurred costs are over the total costs contained within the
negotiated billing amounts for the three-month period, the supplier’s fee for that period
will be reduced by an amount to equal 60% of the cost overrun for that period. In either
case, every three months, the supplier will be paid all costs not paid against the three
monthly billings plus fees adjusted up or down to reflect its increase or decrease
resulting from the application of the 60/40 share ratio formula, subject to an absolute
price ceiling of 110% of the total contract price for the three -month period. In no event
shall the supplier be paid , for any given three-month period, a total amount greater
than the ceiling price established for that period.

In addition to the above cost incentive, the State will negotiate a portion of the total fees
available for performance incentives. This will be done on a quarterly basis and the
award determination is unilateral and not subject to dispute by the Supplier.

Because Medicaid and Food Stamps pay for the actual cost to the State programs of
acquiring this system, the above payment arrangement would be eligible for Federal
Financial Participation (FFP).

Potentia) Financial Confli f Inter
Under CFR 45 Part 74 in Subpart E, section 74.81 (Prohibition against profit) no HHS
funds may be paid as profit to any recipient even if the recipient is a commercial

organization, and HHS feels that this could be cited as a basis for limiting the payments
in the above described situation to the costs of the State governmental agency.
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The RFO may permit a situation that could give rise to a potential conflict of interest.
The terms of the RFO are such that it permits a potential supplier to be a State
governmental agency. In this situation (where the supplier is a State governmental
agency) the State shall propose an interagency contract with the supplier in accordance
with the Interagency Cooperation Act, Chapter 771, Texas Government Code. In
otherwords, the State would not pay the contractor for services to be performed by the
subcontracting State agency. Rather, the State will pay the supplier/sub-State agency
directly.

This scenario could result in payments to the supplier/sub-State agency in an amount
that would be in excess of what had been paid when the State was performing the
same functions. Consequently, the payments made could be in excess of the cost of
providing the services. This may create an opportunity for intergovernmental transfers
(IGTs) which could return a portion of the State’s payment to the sub-State agency
back to the State to be re-used for the State’s share of the match for additional
Medicaid expenditures. '

According to CFR 45 Part 74 in Subpart E, section 74.81 (Prohibition against profit) no
HHS funds may be paid as profit to any recipient even if the recipient is a commercial
organization. Profit is any amount in excess of allowable direct and indirect costs. This
could be cited as a basis for limiting the payments in the above described situation to
the costs of the State governmental agency.
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TExas IIEALTH AND HUMAN SERvICES COMMISSION

MICHAEL D. McKINNEY, M. D.

co o
February 19, 1897 MM(SSIONER

Donna E. Shalala, Ph.D.

Sacretary

United States Department of Heslth & Human Sorvices
200 indepandence Avenue, S.W.

washingten, D. C. 20201

Re: Texaa Integrated Enroliment Sarvices Projact

Dear Secrelary Shalala:

The purpase of this letter is to respond to corrospondence dated January 31, 1997, from Mr. Mark
Ragan, Diractor of the Office of Stata Systems, Administratian for Children and Families, to my office
regarding the review of the State of Texas' request for appraval of the Request for Offers for the Texas
Integrated Enroliment Services [TIES] project. [Copy attached.] Mr. Ragan advises that the ACF and
HCFA continue to review the RFO and that a final decision cannat be given at this time. He staies that
discussions were baing conducted at the highest levels within DHHS.

It is therefore appropriate to dircct my concerne about the approval pracess to your office and to inferm
you of my offica’s plans, based on our understanding of applicable federal requiations, ta release thv
TIES Request for Offers [RFO).

As you may know, the State of Texas, through thls agancy and the State Council on Competitive
(Govemment. has embarked on a challenging initiative ta integrale the eligibility determination and
clisnt enroliment functions of several public assistanca programs, including Medicaid and cash
assistance under the Temporary Assistance to Needy Families pragram. The State's overarching goal .
is to improve sarvica to recipients of public assistance by maximizing efficiencies and taking advantage
of technical and business innovations avaliable through the marketplace. The State also has eelectad .
this project as a meana to encourage public-private competition and, in the process, stimulate the
formatlon of public-private partnerships.

The Taxas Lagislature directed this agency and the Council to determine the potential benefits of
contracting out these functions and. if this option was deamed feasible. autharized this agency ta
contract out tnose functions. Foliowing an extensive study af the prugrams to be included in the project
and an asseasment by the Council, the Council determined that there was a compaslling business casa
to support the contracting out of eligibliity determination and enrallment tunctions. 'he Council directed

this agency to prapare and conduct a compeutive pracurement to implement the Councll's findings.

We firat presentod the RFO for an integrated enroliment service for raquired prior approval to your
agency and the Department of Agriculture in Juna of 1988  Fallowing an extensive review and

P.O. Bux 13247 e Austin, Texas 76711 = 4900 North Lamar, Fourth Iloor, Auatin, Texas 78761
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comment by the federal agencies, we met with agency representatives In Austin on July 23, 24, and
25. Based on the input and direction we received from federal staff and others, we resubmitied the
RFO and Planning APD for the projact far prior federal approval on October 17, 1886. We received
acknowledgment in a letter from Mr. Juseph F. Costa, Director of the State Systems Policy Staff for
ACF, dated QOctober 24, 1907.

Wa mat once again with federal staff at the offices of the Food and Conaumer Service in Alexandna on
November 15, 1996, whers wa received additional comments and direction. We racsived requests for
clarification from DHHS and USDA on November 18th. Wa submitted infarmation in response to these
requests on Navember 2/ and December 13, 1898. Mr. Ragan's letter is the moat recent
comespondence we have recelved from the Depariment on this matter.

Altheugh your agancy has indicated more time |8 needed to make u final decision on our request for
approval. we believe @ DHHS regulation adopted last year authorizes the State of Texas to praceed
with the implementation of the TIES on a provisional basis without tha Department's prior approval.
The regulation, codified at 45 . F.R. section g5.611(d). promises prompt agency action on statos'
requests for prior approval of Planning APDs, Implementation APDe, RFPs, contracts, and csrain
contract amendments. Under the new regulation, a etate's request is automatically deemed to have .
provigionally met the prior approval conditions of tha reguiations H DHHS has nal, within 60 days
following the date of tha Its letier acknawladging recsipt of ihe state's request, provided the state
writien approval, disappioval, or a request for Information.

Based on our understanding ot the purpose and intent of the regulation, we believe thet, due to the
delay in federal action, the Slate has provisionally met the prlor approval conditions of DHHS and
USDA regulations.

In the notice of praposed rule making that appeared in the Federal Rogister, the Department explained
thal the “prompt action’ regulation was proposed in the interest of increasing afficlency and reducing
fodorally-imposed burdens on the states The Department's avowed intention was to help states
contaln costs by minimizing the delay in granting required approvals. The Department acknowledgad
that states which are confident their proposed ADP projects satisfy federal requirements should not be
penalized by excessive delay in the Department's approval. Sas 60 Fed. Reg. 37859 (July 24, 1895).
On final adoption of the ragulation, the Department responded to @ comment that the regulation may
be employed to delay the appruval of state requests by offering explicit aseurance that *this will nat
happen.' 61 Fed. Reg. 39804, 30806 (July 31, 1906).

Untortunately, it appears that this is precisely what has eccurred with the Stato's request for approval
of the TIES RFO. Our concern is that the current and — if we interpret your agency'’s actions carrectly - |
potentially interminable delay in the approval of the TIES RFO violates the spirit, if not the leller, of the
prompt action regulation. Certain that this is not the Departmentl's intention, wa believe it is roasonable
to Interpreat the regulation to authusics the State of Texas to proceed with the TIES project under the
provisional approval criteria of the regulation.

The requlation IS silent as to lhe Department's duty and a state's reasonable expectations in cases
where fadaral approval takes longar than 60 days. It seams clear, thaugh. that the policy basis fur the
regulation was to bring closure 10 a process that unfairly delays: and adds coests to propoced state
action. The Department’s actions imply, however, that it interprete the regulation to permit an axtension
of the period of review for an additional 60 days upon delivery of written notice to the state. This
application is plainly at odds with tha Dapartmenl's justification for the ruie.
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If the requlation is to apply In this instance, we think the more reasonable application would be to
psrmit the Department to recaive an additional 80 days to review a state request for approval when it
either (1) requests additional information from the state or (2) receives information from the state in
respanse to such a request. Under this interpretatian, the Department would be required, within the 60
days following the request or receipt of information, to provide the state a written approval, disapproval,
or request for additional information. Mr. Ragan's letter of January 31, then, would not extend the
Department's raview period because it did not provide approval, disspproval, ar request additional
information from the State.

Accordingly, under this reading of the prompt review regulation, the State of Texas was deemed to
have provisionally met the prior approval conditions of regulations, at the earflest, on January 18, 1887
(60 calendar days following November 18, 1686, the date of the Department's request for more
information) or February 11, 1887, at the latest (60 days following the State's December 13, 1996,
submission in response to the November 18 request).

Based on this understanding of the regulation, my staff ia proceeding with final preparation of the TIES
RFO for formal release to the marketplace. |f we are incomect in our reading of the regulations, we
believe it is the Department's responsibiiity to 8o advise and provide the State of Texas informatian
necessary to fulfill the prior approval requirement. if we recsive no direction from the Department by
February 28, 1897, we will assume you concur in our reading of the reguiations and we will formally
issue the TIES RFO.

We have conducted the dialog with our federal partners in the utmost gaod faith and In the spirit of
partnership. We think this commitment is critical to the uitimate success of the TIES project. Almost
without exception, our federal counterparts have been extremely heipful in providing my staff useful
advics and direction. Their input has been indispensable to ensuring the success of the project. Yet,
despite these efforts and repeated assurances of a prompt federal decision, we appear no closer to
approval than we were nearly nine months ago when we first approached our federal partners. To my
knowledge, we have responded (or have attempted to respond) to every request for infarmation and
clarification from federal oversight agencies. We are unaware of any reason why the RFQ cannot be
issued at this time. Mr. Ragan’'s letter discioses no lingering or insurmountable issues regarding the
project. Thus, we are left to speculate whether the delay in approval is for reasons other than the
adequacy of the RFO and compliance with federal requirements.

| agree with Mr. Ragan that a project as large and ambitious as TIES deserves careful consideration,
and we are committed, as your staff are, to ensuring that the needs of our clients and taxpayers’
interests are protected. However, each manth of delay in the release of the RFO costs the taxpayers of
Texas. To dats, the State of Texas has invested approximately $1.8 million in the planning and
development of the TIES project. Additional expenditures will no doubt be pecessary to accommoadate
further federal delay.

More important, we conservatively estimate that each month of delay in the statewide implementation
of Integrated enrallment in Texas costs the taxpayers of this state at least $10,000,000. The Texas
Legislature, in authorizing this praject in 1885, instructed my office to direct the savings generated by
integrated enroliment to fund additional health and human services programs. | estimate that the
annual savings in administrative costs alone generated by TIES could pravide heaith care coverage an
additional 150,000 needy Texas children. Thus, the inability of the federal authorities to fulfill their




FILE No. 032 02,21 '97 19:10 ID:CONG STENHOLM 202 225 2234 PAGE 5

05
02/20/97 10:54 512 424 6587 HHSC RECEPTION o

Secretary Donna E. Shalala
February 19, 1997
Page 4

responsibiities frustrates the intent of the Texas Legislature and is bone directly by our agencies’
clients and the citizens of Texas.

| regret that this action has become necassary, but it Is my duty to ensure the intent of the Texas
Legislature is implemented and the interests of the peopie of Texas are advanced. We firmly belleve
that the TIES project is the right thing for recipients of public asaistanca and the State of Texas, and it
is long overdue. | understand our efforts have been criticized by people whose interssts may be to
preserve the status quo. Unlike your staff, these persons either have not taken the time to consult with
us, have not given us the courtesy of an open and horest discussion of the igsues, or have chosen to
ignore the clear commitments we have made to improve servica to our clients and give value to the
taxpayers. '

We view the TIES project as an opportuntty to realize President Clinton’s vision of a nation where the
important and critical decisions of govemment ara made closest to the people whose lives they affect.
We also share his belief that restering to the states this responsibility and authority is critical to
reforming the welfare system and mesting the challenges of the next century. And we agree with your
recent remarks that “when we target our resources responsibly and innovatively, when we team up
with our private and public partners, and when we act as tough, savvy managers, the federal
government can help lead the way in creating a stronger and healthler nation — a nation capable of
meeting challenges both old and new.” With your help, the State of Texas can follow a similar path.

Consequently, | respectfully ask for your assistance in resolving the apparent impasse over the
approval of the Texas Integrated Enrollment Services Request far Offers. As always, we are prepared
to supply any information you or Your staff may need to reach a prompt and corract decision.

/Ww//gﬁ/

Michael D. McKinney, M.D.
Commissioner

Attachment

c. Governor George W. Bush
Lieutenant Gavernar Bob Bullock
Speaker Pete Laney

Comptroller John Sharp
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TABLE 4 -
OPTIONAL COMPONENTS
State Job oJT Work CWEP Post- : ARemstive Altemative Limited o¢ State Designed
Sesrch Supp- ascondary Work €x. Emp.. Ed. or | Rastricted UP Work
Teuining Seolf-Initiated Program
Education or
Training
Alabama X X X X X X
Alagka X X X X X b 4 X
‘Arizona X X X X X X - X X
Arkansas X } 4 X X X } 3
Califomnis X - X X X X X X X
Colorado X X X X x x x
Connacticut X X X X X b 3
Delswaro X X X X X X
District of X X X X X X b 4
Columbia
Florida x X X X X X x
1 Georgis X X b 4 X X
“ Hawsii X X X X X X
“ ldaho X X ' X X X X X
“ Hlinois X X X X X X X b 4
l indians X X X X X X X X X
lows X . X X X X X
. Kansas X p 4 X X
Kentueky X x X X X X x X
Loulsisna X X X X X X b 4
Maine X X x x X x X x
Maryland X X X X X X X X
Massachusetts X : X X X X x X
Michigan X "X X X X X b ¢
Minnosota X "X X X X X X x
Mistiasippi X X b x X
Missouri X ‘X X X b 4 X X
Montana X i 3 X X X X
Nebraska X "X X X X x
Nevada X '. X X X b3
Now Hsmpshire X .' X b 3 X x X
New Jersoy X R X X X X X
New Mexico X X x X X X X
) l) New York X X X X X b 4 X X
“ North Corolina X B 4 X X X
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Job o | wo | ower | Paer Ahometve | Amematve | Umiedor | State Dosigned
Soarch Supp- .| vecondary Work €x. Emp.. Ed. or | Restrictad UP Work
Tealning Self-Initiered Progrem
Education or
Treining
North Dakota X l X X X b X X
“ Ohio X 3 X 3 X X x X X
I oxtaoma x x x x x x x X
Oregon X X X X X X X
Pennaylvania X x X X X X X X
Rhode Isisnd X X X X X X X X
South Carclina x X x p X X x
South Dakots X X‘ X X X X
Tennesses X X X X X X X
Toxae X X X X X X
Utsh x X X X X X
Vermont } 4 i X X X X X
Virginia X X X X X X X
Washington X X .X X X X X X
West Vitgﬁ. X x X X b X X
Wiseonsin X X X X X X X .X
Wyoming X X X X X
Gusm b 4 X X X X
Puerto Rice ) X X X X
Virgin lelands X X X X X
s | w | w | w J(aN] v [ (o] » [ « | o |
S— —_— e ——— e
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BACKGROUND

Under the Job Opportunities and Basic Skills Training Program (JOBS), the
Community Work Experience Program (CWEP) is an optional component. The
State IV-A agency must offer at least two of the following four activities: (1)
group and individual job search, (2) on-the-job-training, (3) work supplementation,
and (4) community work experience (CWEP), or other alternative work experience
{AWEP).

CWEP is generally limited to projects which serve a useful public purpose in fields
such as health, social services, environmental protection, education, urban and
rural development and redevelopment, welfare, recreation, public facilities, public
safety and child care. CWEP provides unpald work experience and training to-
assist JOBS participants, who have little or no work experience, move into regular

public or private employmant
|

The sponsoring agency must be a public or a private nonprofit agency. The
maximum number of hours that a participant may work is determined by dividing
the family’s AFDC grant by the Federal or State minimum wage, whichever is
higher.

States may offer an alternative work experience program (AWEP) which must be

described in its JOBS plan and approved by the Secretary. The description should
~include sponsors, the type of activities, the hours or length of participation

required, target groups, and how the program is different from CWEP.

Most States offer AWEP to provide more flexibility in the number of hours that a

participant may work. Under AWEP, the AFDC grant does not necessarjly

determine the number of hours a participant may work. In an approved AWEP,
work assugnments may be full- or part-time. Part:cnpants may generally work any

Manpower Demonstration Research Corporation (MDRC) has conducted research
on CWEP in a number of States and results have shown that CWEP is well
received by supervisors, communities and participants. Although there is little
evidence that CWEP assignments have led to positive employment and earnings
effects, or reductions in welfare payments, the MDRC studies have shown that the
work assignments were meaningful, and most participants thought that the work
requirement was fair. In addition, analysis conducted by MDRC indicates that the
value of work performed from unpaid work expenence is generally a worthwhile

investment for taxpayers.
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In its 1993 report on "Unpaid Work Experience for Welfare Recipients,” MORC
suggests that to run work experience on a large scale, the essential ingredients
are: sufficient funding; strong staff commitment to the program; adequate worksite
capacity; clearly articulated procedures for assigning clients to worksites,
monitoring client participation, exempting clients who cannot work, and
sanctioning clients who do not comply; and support for the program (or at least
lack of opposition) from labor unions, welfare advocacy groups, and others in the

community.
CURRENT STATUS
At present, there are 32 Srates and 2 territories that oparate CWEP. In addition,

there are 26 States.that have approved AWEP Programs. The national. monthly
percentage of JOBS participants enrolled in CWEP/AW WEP is roughly 3.6 percent

(FY 1992 report).

The following 8 Sta}es are reporting the most p'articipants enrolled in work -
experience. Of the 8 States surveyed, Arkansas, Oklahoma, and South Dakota
have an approved AWEP.

| ARKANSAS | 27.9% |
| coLorabo ¢ 12.8%
| " NEVADA | 19.1%
f onio '.: ) 15.6%
| oxtazoma "‘ 8.6%
SOUTH DAKOTA 8.7%
VERMONT i - 7.6%

WEST VIRGINIA
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TABLE 1 AVERAGE MONTHLY PERCENTAGE OF PARTICIPANTS BY STATE AND COMPONENT
FISCAL YEAR 1985 '
Page3of3 Comgponent
State Job QJT worx CWEP Other Cther Towl
Search Suppimrn Unpaid Paid Participanms
Alsbama 8.6% 0.1% 0.0% 0.0% 3.4% 0.9% 5183
Arkansas 8.0% 0.3% 0.0% 0.1% 5.8% . 0.0% 85914
Asizona 9.2% 0.1% 0.0% 7.8% 0.1% 0.2% 522
Califtornia 4.3% 02% 0.1% 4.8% 0.9% 0.5% 80070
Colorado BS% - c.2% 27% 7.2% 0.2% 0.0% 5880
Connectcut 7.4% 2.0% 0.0% 3.2% 00% 0.0% a7
Oistrict of Columbia )
Delaware 12.1% 0.2% 0.0%" 5.1% 0.0% 4.5% -7 7 )
Florica 0.2% 0.7% 0.0% 0.0% 0.0% 0.0% 27830
Georgia 0.9% 4.5% 0.0% 0.0% 5.9% 0.0% 17306
Guam : :
Hawaii 14:4% 0.0% 0.0% 14.6% 0.0% 1.6% 1449
iowa S.4% 0.0% 0.0% 0.0% 34% 0.0% 12782
idaho 7.0% 0.1% 0.0% 14.2% 0.0% 0.2% 1014
llinois 8.5% 0.0% 0.0% 1.0% 4.8% 21.0% 31056
Indiana 89% 0.0% 0.0% 0.0% 0.0% 0.0% 045
Kansas 9.5% 0.1% 0.0% 10.5% 0.3% 5.5% a328
Kentucky 15% 0.0% 0.0% 1.5% 22.4% 0.0% 9478
Louisiana 4.0% 0.1% 0.0% 4.3% 0.0% 0.0% 8650
Meassacnusets 7.7% T 0.0% 0.2% 0.0% 3.0% 0.0% 18524
Marytanc 6.5% 0.3% 0.7% 0.0% 11.0% 2.1% 7432
Maine 15.6% 1.0% 0.0% 0.3% 12.4% 0.1% 4
Michigan 10.6% 0.4% 0.0% 1.2% 0.1% 0.1% 41886
Minnesowl 8.1% 0.4% 0.4% 8.4% 0.0% 0.0% 14
Missoun 3.1% 0.2% 0.9% 16.0% 3.7% 0.0% 7194
Miasissiopi 2.9% 0.1% 0.0% 0.0% 11.8% 0.0% 5837
Mortana 9.6% 0.3% 0.0% 0.0% 12.3% 0.0% 1848
North Carolina 21% 0.3% 0.0% 21% 0.0% 0.0% 1279
North Dakota 29% 0.2% 0.1% 1.7% 0.9% 0.0% 1308
‘Nebraska 21.5% 0.2% 0.0% 0.9% 0.0% 8.2% 5778
New Hampshire 7.9% 0.1% 0.0% 1.1% 0.0% 5.4% 1991
New Jersey 4.4% 0.0% 0.0% 0.0% 0.0% 00% 15401
New Mexico 10.0% 0.0% 0.0% 0.2% 10.0% 0.0% 8251
Nevada 131% 0.3% 0.0% 7.8% 0.0% 0.0% 762
Now York 3.7% 0.0% 1.2% €.4% 0.0% 0.0% - r <]
Chio 31% 0.0% 0.1% 14.9% 2.1% 0.0% 45288
Okiahoma 10.7% 0.0% 0.0% Q0% 7.9% 26% 6577
Oregon 21.7% 0.0% 0.7% 0.0% 32% 1.1% -}
Ponnasyivania 33% 0.1% 0.0% 5.8% 0.6% 0.0% 35118
Puerto Rico 7.9% 0.0% 0.1% 0.0% 0.3% 2.2% 6326
Rhode Island 7.3% 0.0% 4.8% 4.8% 1.5% 15.2% 405
South Caroling 16.6% 0.1% 0.0% 0.0% 7.9% Q.5% 7013
South Dakota 12.0% 1.9% 0.0% 0.0% 5.9% 0.0% 1453
Tonneossee 0.5% Q.1% 0.0% 0.0% 3.5% 0.0% 11163
Taxas 7.4% 0.8% 0.0% 0.0% 0.0% 0.0% 23148
Utah 11.9% 0.0% 0.0% 0.0% 1.5% 2.7% 6377
Virginia 13.0% 0.3% 0.5% 0.0% 8.1% 1.6% €594
Virgin islands ‘ 3
Vermont 21.3% 0.1% 0.1% $.1% 0.0% 0.0% 2175
Washington C16% 0.2% 0.0% 0.0% 0.0% 0.0% 229
Wisconsin . 26% 0.3% 1.6% 52% 8.2% 0.5% 14731
West Virgmia 02% 0.1% 0.0% 15.1% 0.0% 0.0% o377
Wyaming 0.0% 46.3% 0.0% o 00% 0.0% D.0% 886
U.S. Totat 6.1% 0.4% 0.3% 3.8% 2.4% 1.5% 832,054
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TABLE 2 AVERAGE MONTHLY PERCENTAGE OF PARTICIPANTS BY STATE AND WEEKLY SCHEDULED HOURS

FISCAL YEAR 1995
Woesidy Scheduled Hours
State 1-§ 610 11-15 1620 2128 2630 3135 Over Tota)
Hours Hours HOurs Hours Hours Hours Hours 35 Hours Partcinants
Alagks N
Alabama 155% | 8% 11.2% 29.0% 55% 10.8% 125% 8% 6147
Arkarsas S8.0% 4.0% 29% 200% 1.1% 29% 2.5% 7% &0
Arizona 1945 | 52% 54% R2ex 9.6% 125% 4“.9% 104% 5218
California (¥ 3 11.7% 10.9% 37.8% ars 6.6% 6.8% 1220% 7702
Coloredo 18.9% 11.1% 15.0% 25.8% 6.0% 7.3% 3 11.9% 5880
Connecocyt 0% 260% 0.0% 87.4% 0.0% " 0.0% aos 0.0% 608S
District of Columbia n
Delaware 2% 9% 6.8% 17.2% 54% 26.0% 5.0% 52% 938
Fiorida 275 43% 7.5% 14.2% 16.7% 14.8% 5.0% [¥, 3 27582
Georgia 605 3% % 28.0% 9.5% 10.0% 5% 11.6% 17294
Guam 1l
Hawaii 29% . 6% 66% 15.5% 45.1% 9.7% 11.6% 20% 1444
lowa B 39% 57% 18.4% 7.0% - 6.5% 9% 159% 12748
idano 16.8% MT% T 1I% 0% 7.2% 8.4% 4.6% 6.7% 103
Winois 13.6% 1.2% 1.5% 53.8% 1A8% 5.9% i9% 6% 31088
(ndrana 71% - B4% 6.2% 59.5% 6.5% 4.0% 2.6% 5.5% 67D
Xansas 7.5% 10.3% 19.1% 28.4% 54% 8.8% 4.4% 16.1% 489
Kentcky 25% < 54% 18.0% 62.7% 38% . 50% 1,4% 1.9% 9475
Loumiana 14.7% 12,1% 10.9% 24.6% 13.7% 122% 6.3% 5.6% 8639
Maxmachusem 0.5% 15.8% n3% 7.2% 5.6% 58% 1% 9.6% 17849
Maryland o7® . 63% 87% 36.9% 17.0% 1% 3.0%  11.5% ° @84d?
Maine 134%  102% 6.3% 53.9% LY 3 50% 20% 39% U2
Michigan 89% ' 3% 3.4% 61.7% 6.4% 6.9% 1.9% 842 33889
Minnesot 10.2% 16.7% 156% 28.9% 9.2% 8.0% 4.8% 6.6% €202
Mizsour 13.0% 26% 7.6% 44.8% 11.5% 7.9% 7.1% 56% 7184
Missssi00i 18.6% 1.5% 1.5% 55.4% ' 8.0% 6.3% €2 “5% $880
Montana 1.2% 4.5% 59% 40.7% 8T 120% 6.4% 20.6% 1638
North Caroling | 20.3% 8.6% 16.1% 17.6% 15.1% 8.7% 6.5% 9.0% 12718
North Dakota kXY 9.2% 40.5% 20.2% 1% 47% 29% 7.8% 944
“‘Nebraska 19.4% 122% 14.3% 5.1% 5.2% 9.8% 1.1% 129% 5731
New Hampshire €1% 13.8% 7.1% 48.5% 4% 10.6% 20% 1.7% 1968
New Jersey X 20% 8.3% 6.9% 13.8% 251% 2% 6.8% 12207
Naw Mexico 26% 16.6% 20.2% 24.4% 4.0% % 1.9% 56% - <7
Nevsda 28.0% “T% 81% 35.9% 5.1% 5.5% 27 9.5% 764
New York kY 3 28% 15.1% 12.6% 11.2% 12.7% 6.8% 4.8% 80874
Ohio 29.6% 52% 13.2% 3.2% 6.2% 8.9% 35% 4.2% 44549
Oklahoma 27%° 13.7T% 22.8% 29.9% 8.0% 11.4% 4.0% 9.4% 5488
Oragon as 7.3% 5.6% 329% 9.4% 10.4% 5.0% 21.0% 2614
Pennsyivania X, 1 84% 13.0% 20.% 13.5% 15.1% 7.2% 6.1% as119
Pyeno Rico 1.9% 7.7% 17.7% 34.9% 13.4% 104% “2% 3. 7% 5584
Rhode Island 26% 1.2% 2% 43.5% 15.7%. 9.5% 8.2% - 11.0% 3897
South Carolina 11.8% 18.4% 8T 35.1% 2% 104% 36% 9.3% 7004
South Dakom 69% 21.1% 28.9% 20.2% 41% 15.8% 1.9% 5.0% 1451
Tennessee kLl Y 4% 4.0% 47.4% 1.7% ko 3 2.9% 30% 11010
Texas 2% 75% 2% 19.4% 12.1% 7.3% 6% 8.6% 23118
Uah 19.9% 9.2% 13.2% 18.7% 2.9% 92.1% 5.3% 14.7% 8372
Virginia 11.4% 9.9% 20.4% 37.0% 5T 5% 8.3% 6.8% 6810
Virgin islands n
Vermont 3as% 248% 11.6% 18.5% LY 2 3 27 1.5% 59% 2170
Washington 21.4% 9.7% 28.2% 23 305 6.3% 25% 50% 22151
Wissomin 6.2% [ ¥, 3 8.4% 45.4% 4BL 7.8% 66% 12.2% 14712
Wost Virginia 0.2% 0.4% 0.5% 0T 0.4% 0.3% 0.1% 97.4% 2376
Wyorning €.9% 13.0% 19.2% 20.7% 6.2% 9.0% 12.0% 13.1% 610
. L 3
U.S. Tomt 13.8% 7.1% 10.8% 36.3% 8.9% B.8% 9% 8.5% €08.655

11+ Data hot repored

P.@7?
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EXAMPLES OF WORK AND TRAINING PROGRAMS UNDER WAIVERS

Between January 1993 and August 1996, the Clinton Administration granted 79 AFDC waivers
(under Section 1115 of the Social Security Act) to 43 states. Many states used this authority to
create time limits and work requirements, and to transate cash grant and in-kind benefits into
wages eamned by the recipient.

The most common kind of work program created through waivers involved diverting AFDC and
Food Stamp benefits to employers to subsidize private sector jobs. Employment generated
through this mechanism is subject to FLSA, and workers are subject to FICA and other taxes, and
are eligible for the EITC. A paper which describes these demonstrations in detail is attached.

Most state work programs were implemented under existing Community Work Experience
Program (CWEP) or Alternative Work Experience Program (AWEP) authority. Attached are
two memoranda which describe state CWEP and AWEP programs. AWEP already provided
states the flexibility to require up to 40 hours of work, without regard to a minimum wage
requirement. Asa result, most state waivers did not involve creating new work programs in this
area, but instead focused on provisions, such as narrowing exemptions, increasing sanctions, etc.

There are a few examples of community service programs established under Section 1115
waivers. Two significant examples are Michigan and Wisconsin. Michigan's “To Strengthen
Michigan Families” demonstration project, recipients could be required to attend PTA meetings,
work at schools where their children attended (e.g., playground duty), reading to their children.
Wisconsin's W-2 program, now being implemented under TANF, is a variation of the AWEP
program. There are three kinds of requirements, depending upon one's employability. These are:

1) Trial Jobs. W-2 pays a maximum of $300 a month to the employer; the employment is
subject to FLSA requirements.

2) Community Service Jobs. A family would receive a payment of $555 per month, but
would be required to perform 30 hours of work per week and up to 10 hours in
educational and training activities. This would have met the FLSA standard before the
most recent increase in the minimum wage (though this wasn't a factor in the state’s
selection of the payment amount), but under Wisconsin’s current TANF state plan the
payment and hourly requirement will remain the same, even though the increase in the
minimum wage effectively pushes the family below the FLSA threshold.

3) W-2 Transition. This component is for the least employable recipients. They would
receive a payment of $518 per months, for 28 hours of work activities per week, with up
to 12 more hours of participation in education and training activities. With the increase in
the minimum wage, this also effectively pushes the family below the FLSA threshold.

The state has no plans to reduce the hourly work requirements above in response to the increase
in the minimum wage.

~ ho & 2[240T N1 s idkcahd it ik o to vpise. benefts $120/ms, e W2

panlicipake- $6.25[pr vy
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OPTIONAL JOBS PROGRAM COMPONENTS. & BASIC LITERACY LEVEL

JOB SEARCH -- A job search program may serve applicants and/or recipients in

- either individual or group job seeking activities. Individual job search includes the .

provision of counseling, job-seeking skills training, information dissemination and

support on a one-to-one basis. Group job search includes the provision of

counseling and trainingin a group setting where applicants and/or recipients are

taught job seeking skills, and may include a phone bank from which participants

contact potential employers. However, the statute limited the length of time (in

any period of 12 consecutive months) that individuals in each group could be

assigned to participate in job search activities. For individuals that are

determined 1o be job ready, job search alone is an appropriate activity. For.
individuals that are determined to be skills deficient, job search may be

combined with ‘other education and training activities. This entry indicates

whether the State provides applicant and/or recipient job search and identifies '
other components where the State assigns job search activities in conjunction

'with those components.

ON-THE-JOB TRAINING (OJT) -- A State may enter into a contract with an
employer to provide on-the-job training. The basic principles governing OJTs are:
1) the participant is hired by the employer; 2) while engaged in productive work,
the participant is provided training which gives him/her the knowledge or skills
essential to the ‘full and adequate performance of the job; 3) the participant is
compensated at a rate (including benefits) comparable to that of other empioyees
performing the same or similar jobs; and 4) the employer is reimbursed by .the
State or its agent for the extraordinary training and the additional supervision
that are required. The State may vary the length of the OJT, but employers are
expected to retain the participant at the end of the OJT. Because participants

may lose eligibility for AFDC during an OJT, the State may provide child care as

regular child care or as transitional child care. These entries indicate if the State .
operates an OJT program and the method(s) the State uses to provide child care '
to participants.
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WORK SUPPLEMENTATION PROGRAM (WSP) - This component allows the
State to "divert"” all or part of the AFDC grant 10 an employer 10 cover all or part
of the costs of the wages paid to an AFDC recipient who is participating in the
program. The State may choose from several options in designing WSP. Among

. those, the State may choose to make the program voluntary or mandatory,

¢reeze” @ participant’s AFDC grant, exempt individuals who are participating in
WSP from retrospective budgeting requirements and monthly reporting, make
changes to the standard of need, and make changes in the earned income
disregard. The State is allowed to provide child care 1o WSP participants
according to the same policy that we apply to OJT participants. This entry
identifies the specific options the State has chosen to exercise.

COMMUNITY WORK EXPERIENCE PROGBAM (CWEP) -- The purpose of CWEP
is to improve the employability of individuals not otherwise able 1o obtain
employment by providing work experience and training 10 assist thern to move
promptly into regular public or private employment. CWEP is limited to projects
which serve a useful public purpase in fields such as health, social service,
environmental protection, education, urban and rural development and
redevelopment, welfare, recreation, public facilities, public safety, and child care.
Placements may only be made with public and private non-profit employers. The
maximum number of hours in any month that a participant may_be reguired 1o

work is based upon the size of the family’s assistance grant. This entry
identifies whether a State operates 8 CWEP program.

AN e s ot s
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POSTSECONDARY EDUCATION -- Each State has the option of providing
postsecondary education. Postsecondary education must be necessary to meet
the individual’s employability goals that are directly related to obtaining useful
employment in a recognized occupation. At State option, limits or restrictions
may be placed on the postsecondary education available e.g., the type of
education, length of program, or the length of coverage under JOBS. This entry
identifies whether the State refers individuals to postsecondary education. |t
also identifies the limits or restrictions the State places on that education, if any.

OTHER WORK, EDUCATION AND TRAINING -- Subject to approval, a State’s
JOBS program may include an alternative work experience component and/or
education, training, and employment activities other than those listed above.
These entries indicate whether the State offers alternative work experience
and/or alternative education, training and employment activities.

SELF-INITIATED:EDUCATION OR TRAINING -- The State may allow an individual
who is attending a postsecondary institution or another entity offering a course
of vocational or technical training, at the time he/she would otherwise be
required to participate in JOBS, to continue to attend. The State may restrict
self-initiated education or training in its JOBS Plan. These restrictions may be
the same or different restrictions as those the State uses for postsecondary
education in E above)., This entry identifies whether the State elects to limit or
restrict self-initiated education or training. It also identifies the limits or
restrictions the State places on that education or training, if any.

STATE-DESIGNED UP WORK PROGRAM -- At least one parent in a family who
is receiving AFDC based on the unemployment of the principal earner (AFDC-UP

" benefits) is required to participate in certain work activities for at least 16 hours

per week. The activities that count toward the AFDC-UP work requirement are
WSP, CWEP, other work experience, OJT and State-designed work programs
approved by the Secretary. The first 4 component activities are separately
identified in the State JOBS Plan. The State-designed UP work program is a
component activity that is distinct from the other 4 specified activities and unlike
the other 4 activities, participation in the State-designed UP work program
component is limited to parents receiving AFDC-UP benefits. This item identifies
whether a State ‘has an approved State-designed UP work program.

BASIC LITERACY LEVEL -- The basic literacy level is a literacy level that allows
an individual to function at a level equivalent to at least grade 8.9. The State
may define its basic literacy level as higher than grade 8.9. The State’s choice
is indicated in this entry.

15




FEE-24-1957 1B:44 FRdN T0 94567028 P.12

Below is a further explanation of Alternative Work Experience
(AWEP) which is not covered in the attached material in any detail.
Unlike JOBS activities, the TANF work activities are not defined
in the law, nor does DHHS plan to define these activities through
regulations.

Alternative Work Experience -- States may offer an alternative work
experience program which must be described in its JOBS plan and
approved by the Secretary. Most states offer AWEP to provide more
flexibility in the number of hours that a particpant may work.
Under AWEP the AFDC grant does not necessarily determine the number
of hours a participant may work. Most states using AWEP under JOBS
required about 15-20 hours per week participation; some required
between 30-40 hours per week and a few determined hours by
participant and/or sponsor's need. The length of these programs
was between 3 and 6 months; for some this was a maximum duration;
for others the time could be extended upon reassessment.

Historically, the types of work experience activities (for CWEP and
AWEP) included "hands on" assignments such as maintenance/general
repairs, bus drivers, clerical work, food service, child care,
nursing aides, etc. Sponsors included schools, hospitals, nursing
homes, state and local departments of human services, education,
etc. :

States generally preferred using alternative work rather than CWEP
because they did not have to do the grant calculation 1i.e.,
dividing the grant by the minimum wage to determine the number of
hours that they could require an individual to participate in
unpaid work experience. This was important for 3 reasons:

(a) The State did not have to loock at the grant each month to
see if a new calculation of hours had to be done. Under CWEP,
if there was a change, the State would have to notify the
employer and participant that there was a change in the hours;
(b) Many employers prefer taking participants for set hours
(e.g., 20 hours a week; Monday, Wednesday and Friday) so that
they can ‘provide training, supervision, and real work
experience; and

(c) The participants appeared to be “"real employees" - mnot
distinguishable as welfare recipients because they worked 17
hours this month and 21 next month, etc.



All cwep had to meet min wage, has continued through waivers
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TR oAy . Fo 7’ ]9§7---s.1~'.-'::-r pey g
Income Maintenance Branch -
Office of Management and Budget
Exccutive Office of the Presidcnt
Washington, DC 20503
Please route to:
‘l:eumon nevded —_—
Ken Apfel For yors informtion _
Per your requext -

Sceremmks below X

With informarional copies for:

Phone:  202/395.46R86
Fax; 202/395-0851
. Room: #8222
Subject: Background paper on Texas
Privatization 5

From:  Stacy Dean

Ipful for Monday’s mecling with Brucc on the subject. 1 would caution you
though that 1.he agencles have not provided final comments on the paper -- Medicaid in particular
will probably want to change quitc a bit since the perspective of the paper is largely Food Stamps.

_Also, agency principals have not yct scen the paper. Owr goal was 1o share it with them by
Wednesday of next week.

vise Jovd *al gHO0:HW0Odd E1:21 46-61-93d .
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February 7, 1997 |

Income Maintenance Branch -
Office of Management and Budget '
Executive Office of the President
Washington, DC 20503
Please route to:
Decision nooded
1
Barbara Farmer, ETA/DOL m‘:;:um tion
Margaret ) 4 ugh, ACF/OIS : Pe__r YOUT JCqUCSt _
Terry Watt, ACF/HHS Sec romarks below X
M.n:(y Svolos, HCFA/HHS : With informational coples for:
David Cade, HCFA/HHS = e e o Dty White, Carolo Kitti, Meg - v e o - e
Dana Sitnik, US/OPM . Mumay, JefT Fackus, Bob Rideout
Ror Hill, GC/USDA ' ' Phonc: /3954686
Carolyn Foley, FCS/USDA .~ T rax 2023950851

Room: #8222
Subject: Background paper on Texas
Privatization

From:  Stacy Dean

Autached s a draft interagency issue paper on the Texas TIES privatization proposal. This paper
was pulled together by USDA and OMB using the information provided to us by USDA, ACF,
HCFA, OPM and Dol.. Thi js inten i infi i

as a decision paper, Please review the paper and let me know if you have any comments. Atthe
moment, the paper has quitc a bit of information on each program and many of the issnes relating
to privatization. It probably needs a bit morc of a global view and more of an cfforl to draw out
commonalities and distinctions among the programs. During the process of compiling each
agency’s papcr into one piece we've taken some libertics. 1f we've inadventently obscured or
deleted important information from your section, please let us know. ‘

By Tuesday morning, we’d likc your comments on the paper. By then we should be abic to
pull together a final piece which we can a1l share with our principles on Wednesday.

Thank you very much for your timely and valuable input.

Barbara FFarmer, ETA/DOL,  ph: 202-219-5585  fx:  202-219-6510
Muargaret Pugh, ACF/1114S  ph: 2024016944  fx:  202-401-4678
Terry Watt, ACF/HHS ph: 202-690-6437  fx:  202-401-6400

Marty Svolos, HCFA/HHS ph: 410-786-4582  fx: 410-786-3252
David Cude, IICFA/HHS  ph: 410-786-3870  fx: 410-786-0025
Dana Sitnik, US/OPM ph: 202-606-2840 fx; 202-606-2663
Ron 1lill, GCAISDA . ph:202-720-6181  fx:  202-720-6910
Carolyn Foley, FCS/USDA  ph: 703-305-2473 x: 703-305-2098
Stacy Dean, OMB ph: 202-395-7762  fx: 202-395-0851
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PRIVATIZATION OF FEDERAL PUBLIC ASSISTANCE PROGRAMS

OVERVIEW

This paper has been prepared jointly by staff from the Departments of Agriculture (Food
and Consumer Service), Health and Human Services (Health Care Financing '
Administration and Administration for Children and Familis), Labor {Employment and
Training Administration), and the Office of Parsonnel Management (OPM). The Federal
agencies have been meeting recently to discuss the general background and issues
surrounding privatization initiatives that are under review within the Departments and to
explore options for making final decisions and responding to States.

RIRL N TS ?

ISSUES REQUIRING DECISION . e . ‘e e e e

To what extent should the States be permitted to transfer the responsibility for eligibility. -
determination for Federal public assistance programs to the private ssctor through
competitively bid contracts? And, may the Merit System of Personne! Administration
requirements be waived to allow States to enter into contract agreements?

BACKGROUND

There is increasing interest among the State welfare agencies in transferring the
administration of public assistance programs to the private sector through competitively
bid contracts. This interest stems in part from the efforts of the Federa! and State
governments to test new methods to improve program services and to increase self-
sufficiency among program recipients.

Contracting or privatizing certain functions of the public assistance programs is not new.
For instance, all States that have implemented an Electronic Benefit Transfer (EBT)
system for the issuance of benefits have a contract agreement with a private entity.

What is new is the possibility of contracting with private entities to perform functions that
have historically been the responsibility of the public sector, such conducting the ,
detemmination of eligibility and certification for public assistance programs such as the
Federal Food Stamp Program and Medicaid. While the new welfare law explicitly
permits States to privatize TANF administration and service provision, no other major
Federal public assistance program has such broad latitude®. Privatization would require
a waiver of current statutory and regulatory provisions related to the Merit System of

! Note that eligibility for $8 billion in Pell Grants and $25 billion in student loans are routinely
determined by largely non-Federal, non-public entities.

DRAFT - «
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Personnel Administration as required under section 14{e)(6) of the Food Stamp Act of
1877, as amended. and as required under section 1902(a){4) of the-Social Security Act
{Medicaid Program).

In addition to its TIES proposal for welfare programs, Texas also plans to privatize labor
exchange services autherized by the Wagner-Peyser Act. Therefore, the Department
of Labor (DOL) is in the process of a broad policy and legai review of the extent to
which entities other than the State‘employment security agencies may deliver basic
labor exchange and unemployment insurance services.

CURRENT PROPOSALS REQUIRING DECISIONS ABOUT THE MERIT SYSTEM OF
PERSONNEL ADMINISTRATION :

TIES is a statewide privatization initiative of the Texas Health and Human Services
Commission (HHSC) and the Texas Council on Competitive Govemment (CCG)in
support of a State law enacted in 1995. Under TIES, the certification and eligibility
determinations for most public assistance pregrams, including the Food Stamp, Special
Supplemental Nutrition Program for Women, Infants and Children (WIC), TANF and
Medicaid programs, would be contracted to the private and/or public sectors through
compelitive bids. The TIES proposal does not address contracting out the delivery of
unemployment insurance or employment services funded by the Department of Labor.

. : {

The TIES proposal would require a waiver of the merit system requirements under the
Food Stamp Act. HCFA is reviewing the extent to which merit system requirements
may be waived. The Federal agencies and the State of Texas have been negotiating
the conditions for releasing a Request for Offers (RFO) for TIES since May 1936. With
the exception of a fina! decision about the merit system provisions contained in the
RFO, all other issues have been resolved.

Texas was expecting final approval of the RFO in January to be able to release the
RFO by the end of the month. Two consortia have been developed with the intention
of bidding on the RFO. One consortium is composed of the Texas Workforce
Commission, International Business Machines Comporation and Lockheed Martin
Corporation. The other consortium consists of the Texas Department of Human
Services, Electronic Data Systems Corporation and the Unisys Corporation. Arthur
Anderson has also indicated an interest in the proposal but has not aligned itself with a
State agency.

Wisconsin Wotks (W-2)
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Under the W-2 proposal, the State is contracting on a competitive basis with public or

private agencies for certification actions such as gathering client eligibility information,

conducting eligibility interviews and data input. The State, presuming the Department
of Agriculture’s approval of its waiver request of the merit system requirements for the
Food Stamp Program, released its Request for Proposals (RFP). - We have been
advised by State officials that the contract process has been completed for one County
(with over 80 percent of the State caseload)Wwithout the inclusion of the Food Stamp
Program. Contracts have been awarded to six private, non-profit agencies.

[Insert information on Wisconsin and Medicaid.] <

Legislation enacted in the State of Texas, effective September 1, 1898, provides for the
delivery of labor exchange services that are authorized under the Wagner-Peyser Act - -
and currently delivered by State employment security agencies by local workforce
development boards and private, non-governmentai providers. Thus far, Texas has not
considered contracting out the delivery of unemployment insurance services. The
Department of Labor has urged Texas to delay implementation until the Department’s
review is completed. '

In addition, the State of Massachusetts, with the Department of Labor's approval of a
grant to implement a One-Stop Career Center system throughout the State, has
awarded contracts to private-for-profit entitles o deliver iabor exchange services in
several local areas under that grant. Other States such as Montana, Utah,
Pennsylvania, and lowa are on the threshold of requesting similar:approval.

ORGANIZED L ABOR RESPONSE

The Departments of Agriculture and Hezlth and Human Services have received
numerous letters from employee unions about the TIES proposal, including the .
American Federation of Labor and Congress of Industrial Organizations (AFL-CI0), the
American Federation of State, County, and Municipal Employees (AFSCME) and the
Service Employees Intematjonal Union. The unions assert that a waiver of the merit
systemn would result in a decline of client services, including access to program benefits
and client confidentiality. The Department of Agriculture received over 1,000 letters
from employees in Wisconsin objecting to the W-2 project.

in the case of the Texas workforce development legisiation, the Department of Labor

has received a letter from the AFL-CIO guestioning the legality of privatizing
employment services.
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CURRENT PROGRAMS - Certification and Other Program Requiroments

Food Stamp Program

1D:202-395-1596 : FEB 10'97 12:31 No.006 P.06

The Food Slemp Act requires certification, i.e., the application and eligibility ,
determination process, to be completed by merit system employees. Certification,
however, is not defined in statute.. As supported by legisiative history to the Act, current
regulations specify that the required interview be conducted by merit system

employees. Given the complexity and discretion that may be required in the food

stamp certification process, the food stamp interview is crucial to accurate _
determinations of eligibility and benefit level. It is through the food stamp interview that
the worker solicits most household information, determines the necessity for additional

verification or resolution of questionable information, and ascertainsthe need for 7 77

appropriate policy decisions. It ig also the applicant household's opportunity to have
face-to-face contact with a public employee. Volunteers and other non-merit
employees may assist an applicant household in other actions related to certification
but may not conduct the food stamp interview or certify a househo!d. During recent
debate on welfare reform legislation, Congressional conferges reinserted the merit
system provisions in the Food Stamp Act that a previous Senate bill had deleted.

Medicaid

Similar to Food Stamps, the entire application process, from taking an application to
making the final eligibility determination, is performed almost entirely by empiocyees of
the State agency responsible for administering the Medicaid program. The Medicaid
statute and regulations contain very little about the eligibility determination process, and
virtually nothing about what entities may or may not perform specific functions within
that process, except that the determination of eligibifity must be made by the agency or
agencies specified in the State plan.

Unlike Food Stamps, the Social Security Act provides for "out stationing” which aliows
the State to use private sector employees to perform some eligibility process at
locations other than State TANF offices for certain groups of applicants. Outstationing
was incorporated into the law as to increase program access when the law was
amended to substantially broaden the categories of eligible individuals.

States have the option of staffing outstation locations with State employees or non-
State employees (e.g., contractors or volunteers), or a combination of both. Because
out stationing can involve the use of non-State employees to perform certain eligibility~

related functions, régulations
employees and which mus

Iovd

ify which functions can be perforrned by non-State

performed by State workers.

*al
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Non-State employess staffing outstation locations can perform "initial processing” which
includes: (1) taking applications; (2) assisting applicants in completing the application:
(3) providing information and referrals; (4) obtaining required documentation; (5)
assuring that information contained in the application is complete; and (€) conducting

any neoes

Non-State employees are specifically precluded from: (1@ the information
contained in the application and supporting documentation: and (2) making a

-determination of eligibility or ineligibility. Actual evaluations and determinations can be
made at the outstation location or at a State Medicaid agency office, but they must be
made by a State employee authorized to make eligibility determination for the State
Medicaid agency.

Section 104 of the Block Grant for Temporary Assistance for Needy Families (TANF)
specifically allows States to "administer and provide services” under title I and Ii of the
welfare reform legislation through contracts with charitable, religious or private .
organizations. Therefore, there are no prohibitions to privatization initiatives, such as
TIES, related to merit personnel provisions for the TANF. '

However, the merit system requirements remain in effect for the Title IV-E of the SSA
oste Even though no State has proposed to privatize any aspect of its Foster
are Program, the Administration of Children and Families is examining the

implications of the merit system requirements for Title IV-E. '

WAIVER AUTHORITY TO CONDUCT DEMONSTRATION PROJECTS

The Food Stamp and Social Security Acts provide the Departments with the authority to

waive most statutory requirements to allow the States to conduct demonstration

projects. However, because authority for the Merit System of Personnel Management

was transferred from the Departments to OPM under the Intergovemmental Personnel

Act of 1870, USDAwould need to obtain concurrence from OPM prior to approving any
demonstration project that would walve the Merit System of Personnel Management. %L
However, HHS believes they would not need OPM'’s concurrance for such a waiver. .

\
INTERGOVERNMENTAL PERSONNEL ACT : o Aot

When the Intergovemmental Personnel Act (IPA) was written, it was presumed that
9 sefvices would be provided directly by State or local employees who were acting in lisu
of Federal employees; this was this was the reason for establishing for a Merit System
*  of Personnel Administration. While the IPA is silent on whether States or local

DRAFT s

v1/8 Jovd :dl GHO:HOdd St:21 46-61-83d



‘Umo L..I"IDUK DKHNCH LY LUL=OYD— 129D rey 1U"‘3{ 12:55 NO.UUb P.U8

Ay

¢

pvise

governments may contract for services, the law does provide for maximum Tlexibility
within the requirements for merit principles in the administration of grant-in-aid (\%ﬁ\/

programs by grantees. However, as the roles of government and the relationships
between the State and the Federal government continue to evolve, a determination
must be made as to whether new ways of doing business can be carried out under
existing laws, or whether change in those faws is required. While government
contracting with the private sector for commercial products and services is not new, the
Texas proposal raises the possibility of contracting with private entities to perform
functions that have historically been the responsibility of the private sector. This
proposal would require a waiver by OPM of current statutory and regulatory provisions
related fo the Merit System of Personnel Administration provision of the IPA.

requirements of the IPA. Although OPM has not consuited with their General Counsel

for a legal opinion, OPM is confident that it does not have authority to waive any. . .. - .
provisions of the statute. In fact, OPM counsels have consistently held that OPM does’

not have authority to waive its own regulations, unless such waiver is specifically ¢
provided for. The Administration could eled it islative change.

The current proposals under review by Federal agencies appear to conflict with the '(>“

This leads us back, then, to examining the Texas proposal and shredding out what is

authority or the use of v ing decisions for the Government.

{_inherently governmentahand must therefore be performed by merit system employees.

and what is commercial and can therefore be contracted out. The: OPM General

Counsel has relied on OMB Circular A-76 to define what is and is not an inherently
governmental function. Included in the definition of governmental functions are “those M Q
activities which require either the exercise of discretion in applying Govemmentai /Li_ci 4

...Governmental functions normally fall into two categories: (1) The Act of
goveming;....(2) Monetary transactions and entitiements...." It would appear that some
contracting is appropriate but wholesale contracting may violate the intention of
Congress to ensure that administration of grant-in-aid programs be conducted by
employees covered by a merit system of personnel administration,

OPTIONS FOR TEXAS TIES

e inistration. This option would allow
the State to almost fully privatize its eligibility process, requiring only that the State
certify the final determination. This approval would require use of the Food Stamp
Program and Medicaid programs' statutory demonstration authority, with the necessary
approval W@t System of Persannel Administration by QPM¥h The
Departments"waiver authority for demonstrations is intended to test innovations and is
not intended to approve long-term operational alternatives such as those proposed by
Texas. .
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Approval of the waiver may result in additional objections from employee unions and
advocacy groups but would be supported by States, the National Governors
Association and private corporations which have formed alliances wnth public agencies
to respond to the RFO. v

Deny Waiver of Merit System of Personnel Administration. This option would require
the State to perform all Medicaid eligibility functions, including intake, interview,

processing, and final determination and certification. Even though this is the most

restrictive option, it may be the most legally supportable option for'the Medicaid

program based on statutory and regulatory requirements involving proper and efficient

administration of the program. A legal argument could be made that the Medicaid

statute restricts third-party eligibility activities to speclﬁc ellglblllty gmups and s:tuatlons

and, thus, is not applicable to the TIES proposal. - - v s

This option also would require the State to continue to be responsible forthe Food - -
Stamp interview and determinations of eligibility and benefit level. It is also important to
note that during the recent debate on welfare refomn legislation, Congressional
Conferees reinstated the merit system provisions in the Food Stamp Act that a previous
Senate bill had deleted.

A denial of a waiver for the TIES proposal may seriously disrupt the progress the
Federal and State agencies have made on the proposals. The Federal agencies would
receive serious objections from the State and private corporations. Also, a denial may
be viewed as inconsistent with the Administration's support for allowing the private
sector to be more involved in the administration of public assistance programs.

Redefine Cetification. The Food Stamp statute requires certification to be completed
by merit system employees, while the Medicaid statute allows non-merit personnet
outstantioned personnel to perform some elements of the application process. States
want to reinterpret the laws so that compliance could be achieved through the
automated processing of data by computers which are programmed under State
agency direction to make eligibility and benefit decisions.

A middle ground could preserve more merit system involvement in a complex eligibility
determination process that requires judgment. The Federal agencies could fo revise
Egulations (Food Stamp Program) or publish an appropriate Notice in the Federal

egister (Medicaid) to require merit system review of applications and interview results
before benefits were determined (a process comparabie fo the Medicaid outstations or
supervisory reviews currently used by many State agencies in the Food Stamp
Program). However, this option may not allow the States to make pnvatlzatlon _
initiatives financially worthwhile.
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Approve small-scale demonstration projects. The Departments support privatization
initiatives that may result in improved services and/or administrative costs savings.
Howaver, both Departments have concerns about statewide initiatives that have not
been proven fo be effective and may seriously affect program access to low-income
households. For instance, TIES is a Statewide initiative in a State that issues annually
approximately 10 percent of food stamp benefits issued nationwide. The Department
of Agriculture further believes it would be imprudent to efiminate the interview from merit
employees on a statewide basis thhout further testing.

A demonstration limited to a small number of counties may be supportable by the
advocacy groups. Private corporations may object or lose interest in small-scale
demonstration projects. It is unclear how the unions and other States would react to
such a compromise. It is estimated that an evaluation-of a- Food Stamp Program
demonstration would cost about $1 million.

BROAD POLICY CONCERNS

Relatiopship to the Texas Employment Services Proposal

The issue of whether an entity other than the SESA may deliver basic labor exchange
and unemployment ingurance services has been raised in the context of Employment
and Training (ETA) sponsored initiatives to build new State workforce development
systems utilizing One-Stop Career Centers. This system building at the local level
involves the delivery of labor exchange services under the Wagner-Peyser Act and may
involve the unemployment insurance program for payment of benefits under the Social
Security Act (SSA). Basic labor exchange and unemployment insurance services are
funded through a dedicated employer tax, the Federal Unemployment Tax Act (FUTA).

Unemployment Insurance - Contracting out of benefit eligibility determination and tax
functions are uniikely to be permitted because these functions involve the use of value
judgments in Govemment decision making. However, it may be permissible to contract
out those data gathering functions that can be broken out in an effective, cost-efficient
manner, without deterioration of services to claimants and employers.

Employment Services - Contracting out beyond support functions may be permitted for
the delivery of many basic labor exchange services.

Confidentialit
As a result of negotiaiions between the State of Texas and Department of Agricuiture,

the RFO was revised to include language ensuring that the contractor would adhere to
the confidentiality provisions under the Food Stamp Act and that applicants and
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recipients would have the right to fully understand how information would be used in
determining eligibility. The RFO curmently includes language specifying that the use or
disclosure of information about applicants or clients during the screening and referral

and the eligibility determination and enroliment processes shall be restricted to

purposes directly connected with the administration of assistance programs,

Information supplied for the purpose of determining eligibility may not be made

available to other programs in TIES without the consent of the client. Bidders must
demonstrate how clients will be advised of their right to confidentiality and how their
concurrence would be obtained. .

While these revisions ensure compliance with the Food Stamp and Social Security

Acts, the Departments continue to have concemns that wide-scale privatization and
potential loss of merit system protections may undermine the client confidentiality.

Merit Personnel systems have historically established incentives for maintaining the
integrity of public assistance programs. It is uncertain how pnvatzatlon would mﬂuence -
the relationship between case workers and clients. '

Conflict of Interests

It should not be assumed that a public employee would be more interested in operating
public assistance programs better than a private employee on the basis of hig or her
status as a merit employee. However, private employees hired to carry out the TIES
system may be affected negatively if the contractor does not realize a profit. The profit
incentive raises numerous questions regarding the effect such wide-scale privatization
would have on employees who are responsible for the determination of eligibility as wefl
as the effect an overall cliant services. For instance, the TIES RFO proposes to use
client surveys to measure the contractor's performance. Will the interest in maintaining
client satisfaction increase a caseworker's incentive to approve benefits, even if
questionable information about the applicant’s eligibility exists? Would profit incentives
alter the current incentives out stationed non-merit employees have for their role in the
Medicaid certification process?

Also, a conflict of interest may be created by the increased flexibility provided to the
States through the Personal Responsibility and Work Opportunity Reconciliation Act
(PRWORA) of $996. While the State of Texas retaing the authority to establish
program policy decisions, the State may come under heavy influence by the contractor
to approve policies that assist the contractor in containing costs, possnbly at the
expense of client services.

s l I :g I I E B : -l .I_I.

Under the proposed TIES RFO, the State maintains responsibility for developing
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program policy, conducting Quality Control (QC) reviews and fair hearings. The TIES

contractor is responsible for implementing program policy. The TIES system, therefore,
adds an additional level to the current bureaucratic structure. The FCS and the State of
Texas have negotiated revisions to the RFO to clarify Federal/State and
State/Contractor relationships. However, the Departments continue to have serious
concerns about the increased complexity of the certification process under a Statewide
privatization initiative and whether any resulting barriers to participation would be
created as a result of these split relationships. These relationships may become even
further complicated if the responsibility for the certification prooess becomes spiit
between State and contract employees.

Risk of Loss

The draft TIES RFO specifies the financial lncentlves for good per!formance and ﬁs:zl

penalties for poor performance.. One financial penalty to the contractor is the liability. of.
QC sanctions. The Department and State of Texas have negotiated regarding
additional language that clarifies that the Federal Govemment wiil continue to hold the
State liable for the QC sanctions and that the Federal and State governments would be
responsible for negotiating the resolution of any Federal QC liability.

The Departments have concems that the contractor may have more interest in cost
savings and less interest in resulting QC liabilities. Shouid a contractor experience 8
financial loss due to a QC liability, the potential for litigation between the State and
contractor would appear to be great. The Departments also share concems about the
potential of increased litigation between the State and contractor if the certification
process becomes a joint responsibility between State and private contract employees.
The Departments have concerns about how these potential conflicts would affect the
ongoing operations of the Food Stamp and Medicaid Programs throughout the State.

-

The oerﬁﬁcation process for defermining eligibility for Federal benefits is a discretionary K

action . Thus, it is important to review any transfer of the certification process to the
private sector under OMB guidance. OMB Circular A-76 provides guidance to Federal
agencies in determining activities that may be contracted to the private sector.
Activities that are “inherently governmental functions” may not be contracted to the
private sector. The OMB Circular specifies that an inherently governmental function is,
"so intimately related to the public interest as to mandate performance by Government
employees. These functions include those activities that require either the exercise of
discretion in applying Government authority or the making of the value judgment in
making decision for the Government”.
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While OMB Circular A-76 may not be binding on State agencies, the concept of
functions that are inherently govermental is basic to the review of the TIES. The State
of Texas indicates that it is prohibited by State law from entefing into private contracts
for discretionary activities. -
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Q&A on Minimum Wage -- For Background

Q: Won’t it be a great burden for the states if you require them to pay welfare recipients
the minimum wage?

A. There has already been an enormous amount of welfare reform innovation taking place
in the states, whether through demonstration waivers or workfare programs, and many
states have already addressed this issue as part of those programs. In most instances
where it has come up, states have made the decision to pay the minimum wage. We have
no reason to believe they would change course on this issue.

It is difficult to generalize about how states would be affected, because we don’t know
how individual states will choose to spend their new TANF block grant money, or how
much the already shrinking caseload in individual states will reduce the number of people
they must put to work.

However, paying the minimum wage should not be a problem in most states. This is
particularly true in the next year or two, as the requirements of the law are still being
phased in.
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Background Q&A on Minimum Wage

Q: Won't it be a great burden for the states if you require them to pay welfare
recipients the minimum wage?

A. There has already been an enormous amount of welfare reform
innovation taking place in the states, whether through demonstration waivers
or workfare programs, and many states have already addressed this issue as
part of those programs. In most instances where it has come up, states
have made the decision to pay the minimum wage. We have no reason to

. believe they would change course on this issue.

It is difficult to generalize about how states would be affected, because we
don’t know how individual states will choose to spend their new TANF block
grant money, or how much the already shrinking caseload in individual states
will reduce the number of people they must put to work.

However, paying the minimum wage should not be a problem in most states.
This is particularly true in{the next year or twcﬂas the requirements of the
law are still being phased In.
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