
Community Service or Work Experience:

The participant must be participating in a program with the following characteristics: (1) the 
compensation is paid by the TANF agency (the agency writes the check) OR an entity with 
which the TANF agency contracts to pay the compensation on behalf of the TANF agency: 
(2) the compensation is entirely in the form of welfare benefits and paid in the form of the 
TANF check and/or food stamps coupon, PROVIDED that at the discretion of the state the 
TANF check or food stamp coupons may be paid either prospectively (i.e., before work is 
done) or retroactively (i.e., after work is done) and payment may occur on a monthly, 
bi-weekly, or weekly basis; and (3) the hours of work performed are governed by welfare 
rules or the size of the check. If all three of those conditions hold, the activity is community 
service / work experience (workfare) and FICA, FUTA, and EITC would not apply. If any 
of those conditions do not hold, it is an employer subsidy or something other than 
Community Service or Work Experience and FICA, FUTA, and EITC 
would apply.

This proposal solves several practical problems by allowing disbursement of TANF 
grants by contractors. This approach also lets states create more work-like "workfare" 
situations, i.e., they can have folks work first and get paid later and they can pay on a basis 
other than monthly.

In all cases, EITC should be available when FICA and FUTA are paid.
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Section 1085 of the tax bill:

(C)Workfare Payments Not Included in Earned Income -Section 32(c)(2)(B) is amended by 
striking "and" at the end of clause (iii), by striking the period at the end of clause (iv) and inserting 
", and", and by adding at the end the following new clause:

"(v) no amount described in subparagraph (A) received for service performed in work activities as 
defined in section 407(d) of the Social Security Act to which the taxpayer is assigned under any 
State program under part A of title IV of such Act, but only to the extent such amount is 
subsidized under such State program.".
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H.L.C.

105th congress 
1st Session H. CON. RES.

IN THE HOUSE OF REPKESENTATI\:ES

M . submitted the foUowinff concurrent resolution; ■«'hieh was
referred to the Committee on

CONCURRENT RESOLUTION
To correct technical errors in the enroUinent of the bill

H.R 2014.

1 Resolved by ihe House of Representatives (the Senate

2 ccmcurring), That, m the enroUment of the bill (H.R.

3 2014), to proHde for reconciliation pursuant to sub-

4 sections (b)(2) and (d) of section 105 of the concurrent

5 resolution on the budget for fiscal year 1998, the Clerk

6 of the House of Representatives shall make the foUo%ving

7 corrections:
(1) In the amendinent proposed to be added by 

section 1085(e), strike ''sec-tion 407(d)'' and insert 

"‘paragraph (4) or (7) of section 407(d)”.

July 3:. ’9?<7 (3:0‘ p.m.)
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Workfare participants, FICA, and FUTA
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5, including cover sheet.

NOTES: Attached is a draft memo which describes the FICA and FUTA exemptions which 
we discussed. The memo references the IRS rulings. We are following up with 
the IRS to deiennine the current status of their review of the FICA coverage 
issues.
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EXCLUSION OF SERVICES PERFORMED BY WORKFARE PARTICIPANTS 
FROM FEDERAL INSURANCE CONTRIBUTIONS ACT ( FICA")

AND FEDERAL UNEMPLOYMENT TAX ACT ("FUTA”) COVERAGE

FICA taxes are paid to cover old-age, survivors and disability insurance ("OaSDI" or 
social security) and hospital insurance (Medicare) benefits. Social security and Medicare 
eligibility determinations are made by the Social Security Administration ("SSA"). FICA tax 
liability and withholding requirements are determined by the Internal Revenue Service ("IRS"). 
FUTA taxes are paid to cover the costs of unemployment insurance programs. This 
memorandum describes the framework for determining whether services performed by workfare 
participants will be excluded from coverage by FICA and FUTA even where such participants 
are considered employees. It does not discuss the criteria for determining whether there is an 
employee-employer relationship covered by FICA and FUTA.

Social Security

In addition to other employment taxes,' an employee is required to pay, and an employer 
is required to withhold, taxes for OASDI (social security) as a percentage (currently 6.2) of an 
individual's wages^ received with respect to employment. 26 U.S.C. §§3101(a), 3111(a). For 
purposes of determining social security eligibility and FICA social security tax liability, the term 
"employment" means "any service, of whatever nature, performed (A) by an employee^ for the 
person employing him ..." 26 U.S.C. § 3121(b), 42 U.S.C. § 410(a). "Employment" generally 
does not include "services performed in the employ of a State, or any political subdivision 
thereof, or any instrumentality ..." 26 U.S.C. § 3121(b)(7), 42 U.S.C. § 410(a)(7), However, 
employees of state and local governments who are not members of a state or local retirement 
system are covered. 26 U.S.C. § 3121(b)(7)(F), 42 U.S.C. § 410(a)(7)(F). There are several 
exceptions to such coverage, including one for an individual who is employed by a state or local 
government "to relieve such individual from unemployment." Such an individual is not covered 
by FICA even though she is not covered by the state or local government's retirement system. 26 
U.S.C. § 3121(b)(7)(F)(i), 42 U.S.C. § 410(a)(7)(F)(i).

Section 218 of the Social Security Act governs volimtary agreements to extend the FICA

'This memorandum covers social security. Medicare and unemployment ta.xes; it does not address federal income lax
liability.

^Defined as "all remuneration for employment; including the cash value of all remuneration (including boieliis) paid 
in any medium other than cash,’ with several exceptions. 26 U.S. C. §3121 (a).

^With re.spect to both Social Security and Medicare PICA, an ’employee’ is any officer of a corporation; or any 
individual who, under the usual common law rules ^licable in determining the employer-employee relationship, has the status 
of an employee, or catain individuals employed as agent-drivers or commission-drivers, full-time life insurance salesmen, home 
workers or traveling or city salesmerr; or any individual who performs services that arc included under an agreement entered 
into pursuant to section 218 of the Social Security Act. 26 U.S.C. §3I21(d), 42 U.S.C. §410{j). For purposes of FUTA, the term 
''employee' has the same meaning as that given in 26 U.S.C. §3121(d) except that individuals covered by section218 
agreements, full-time insurance salesman, and home workers are not includec- §3306(i).
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insurance system to allow coverage of state and local government employees. 42 U.S.C. § 418. 
Employees who are employed to perform services included tmder a Section 218 agreement are 
covered by the social security portion of FICA. 26 U.S.C. § 3121(b)(7)(E), 42 U.S.C. § 
410(a)(7)(A) However, 42 U.S.C. 418(c)(6)(A) specifically excludes "service performed by an 
individual who is employed to relieve him from unemployment" from the coverage of a §418 
agreement. Thus, individuals who are employed by state or local governments to relieve them 
from unemployment are excluded from regular FICA coverage and coverage by a voluntary state 
plan.

Medicare

In addition to OASDI taxes, an employee is also required to pay, and an employer is 
required to withhold, a percentage of an individual's wages (currently 1.45) for Medicare. 26 
U.S.C. §§ 3101(b), 3111(b). Almost all current services as an employee of a state or local 
government are treated as "employment" for purposes of the Medicare portion of FICA taxes. 26 
U.S.C. § 3121(u). However, service is not to be treated as employment if the service is 
performed by an individual who is employed by a State or political subdivision to relieve him 
from unemployment. 26 U.S.C. § 3121 (u)(2)(b)(i) and 3121 (u)(2)(b)(ii)(I). Therefore, while 
most state/local government employees are eligible, and must pay taxes, for Medicare, 
individuals employed to relieve them from unemployment are not.

Interpretation of FICA Exemption

There is very little authority with respect to determining whether one is "employed to 
relieve him from imemployment." However, a SSA State & Local Coverage Handbook (SSA 
Pub. No. 16-055) states that "generally it is the intent of the program which establishes whether it 
is one designed to relieve from unemployment."

The handbook gives examples of the applicability of the coverage exception. It states 
that "services of welfare recipients performed in return for assistance payments are e.xcluded 
from coverage because the primary intent of such work-relief programs is to provide assistance 
to needy individuals and their families." 14. However, "ser/ices performed by individuals under 
work-training or work-study programs which are designed i» provide work experience and 
training to increase the employability of the individual are not excluded from coverage because 
the primary intent of the programs is not to relieve from unemployment," 14 In addition, 
"classroom activities under the Summer Youths Programs of the Job Training Partnership Act are 
not covered because such activity is not employment, i.e., no product or service is provided by 
the participants, and there is no employer-employee relationship involved with respect to such 
activities." Id.

In a 1975 revenue ruling, the IRS analyzed three examples of whether CET.A. employees 
were covered by FICA and FUTA. 1975-1 C.B. 24; 1975 ERB LEXIS 500; REV. RUL. 75-246. 
At the time this ruling was written, only § 418 of the Social Security Act contained the
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"employed to relieve from unemployment" exemption, and the IRS ruling does not address the 
exemption.

In a July 31, 1991 private letter ruling, the IRS stated that the services of a worker w'ho 
was referred by a job referral service of the unemployment compensation office to work for a 
local governmental unit did not constitute "employment" for either Medicare or social security 
purposes since the worker was employed to relieve him from unemployment. PRIVATE 
RULING 9143075; 1991 PRL LEXIS 1631. However, in a July 10, 1992 private letter ruling to 
the same employer, the IRS stated that the issue of liability for FICA taxes for services 
performed to relieve the worker from unemployment was mider study and therefore the previous 
private letter ruling was withdrawn for further consideration. PRIVATE RULING 924102S;
1992 PRL LEXIS 1482.

In the only case fotmd which even tangentially addresses the issue of FICA coverage, the 
court stated that a worker who was paid under a federally-fimded public works program would 
not qualify for Social Security coverage under a voluntary agreement because of the exclusion of 
work performed to relieve an individual of unemployment. 42 U.S.C. § 418(c)(6)(A). Maninetti 
V. Califano. 1978 U.S. Dist. LEXIS 14916 (S.D.N.Y. 1978). There was no discussion in the 
opinion of the type of program under which the worker was employed.

FT IT A

FUTA taxes are paid as a percentage (currently 6.2 minus state credit) of total wages 
paid by an employer during the calendar year with respect to employment.'^ 26 U.S.C. §3301.
For FUTA purposes, the term "employment" is defined in 26 U.S.C. § 3306(c). Sections 
3306(c)(7) and 3306(c)(8) except from the definition of "emplo>Tnent" services performed in the 
employ of a State or political subdivision thereof and services performed in the employ of 
501(c)(3) organizations. However, in order for a state unemployment insurance plan to be 
approved by the Secretary of Labor, unemployment compensation must be paid for services 
excluded from the definition of "employment" by section 3306(c)(7) and (c)(8)(govemment and 
non-profit). 26 U.S.C. §§ 3304(a)(6)(A),3309(a)(l). Governmental entities and certain non­
profits are allowed to reimburse the state unemployment fund for actual unemployment 
compensation paid in lieu of making contributions. 26 U.S.C. § 3309(a)(2).

Regardless, section 3309(b)(5) provides an option for exclusion of services provided as 
part of an unemployment work-relief or work-training program assisted or financed in whole or 
in part by any federal agency or an agency of a State, or political subdivision thereof, by an

^ An employer is defined as any person who during any calendar quarter in the calendar year or the preceding calendar 
year paid -wages of $1500 or more, or on each of some 20 days during the caliaidar year, each day being in a different calendar 
week, employed at least one individual in employment for some portion of the day. 26 U.S.C. § 3306(a). Wages include all 
remuneration for employment, including the cash value of all remuneration (including benefits) paid in any medium other than 
cash. 26 U.S.C. § 3306(b) (see exceptions).
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individual receiving such work relief or work training. States are not precluded from covering 
such services; they simply are not required to provide such coverage in their laws as condition 
for conformity with section 3304(a)(6)(A),®

The requirements for qualification as an exempt work-relief or work-training program 
have evolved through several DOL/ETA Unemployment Insurance Program Letters ("UIPLs").
In the most recent UIPL, dated August 8, 1996 (No. 30-96), the DOL/ETA stated that both work- 
relief and work training must have the foilownng characteristics:

(1) the employer-employee relationship is based more on the participants' and 
communities’ needs than normal economic considerations such as increased 
demand or the filling of a bona fide job vacancy; and

(2) the products or services are secondary to providing financial assistance, 
training, or work-experience to individuals to relieve them of their unemployment 
or poverty or to reduce their dependence upon various measures of relief, even 
though the work may be meaningful or serve a useful public purpose.

In addition, the DOL/ETA stated that both work-relief and work training must have one or more 
of the following characteristics;

(1) the wages, hours, and conditions of work are not commensurate with those 
prevailing in the locality for similar work;

(2) the jobs did not, or rarely did, exist before the program began (other than 
under similar programs) and there is little likelihood they will be continued when 
the program is discontinued;

(3) the services furnished, if any, are in the public interest and are not contracts for 
services; and

(4) the jobs do not displace regularly employed workers or impair existing 
contracts for services.

For work-relief only, the DOL/ETA stated that the qualifications for the jobs must take 
into account as indispensable factors the economic stams, i.e., the standing conferred by income 
and assets, of the applicants.

® Neither section 3304(a)(6)(A) nor section 3309(b)(5) have any bearing upon UI coverage of employees 
ofpriv'ate, for-profit employers. 51 FR8046 (March 7,1986).
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m ^ ^ ^ SOCIAL SECURITY AOT-|3UXaX7) (0#iU.)

^ hoapitsls of tho District of Columbis Govern- 
Qient), Qthor than as a medical or dental intim or as a 
medical or dental raaident in eraininK

(iii) by any individual as an em^oyee urving on a 
temporary baria in ease of fire, storm, snow, earthquake, 
flood, or other eimilar emergency; or

(iv) W a member of a board, committee, or council of 
the Diatrict of Columbia, paid on a per diem, meeting, or 
other fee bails,

(B) eervice performed in the employ of the Oovemment of 
Guam (or any Instrumentali^ is vdwlly owned by
such Government) by an employee properly dasiified as a 
temporary or intermittent employee, if audk eervice ie not 
covered by ■ retirement ^item establidied by a law of 
Guam; except that (i) the provieioni of this aubparamidi 
ahell not be applicable to services pertbrmed by an olooud 
ofllcial or a membor of the legislature or in a honital or 
penal Institution by a patient or inmate thereof, ana (ii) for 
purposee of this eocqiaragraph, clauses Q) and (ii) of eubpara* 
graph (C) shall apply, or

(t) service in the employ of a Stats (other than the District 
of Columbia, Guam, or American SunoaX of any political 
subdivision thereof, or of any instnimentulty of any one or 
more of the foregoing which is wholly owned thereby, by an 
individual who ie not a member of a retirement system of 
such State, political lubdlvieion, or instrumentality, except 
that the provisions of this subparagraph shall not bo applica­
ble to service performed—

individual who ie employed to relieve such

other institation by a

(i) by an individual who ie ei 
individual from unemployment;

(ii) in a hospital, home, or 
patient or inmate thiveof;

(iii) by any individual ae an am]dqyee sewing on a 
temporary baeie in cats of fire, atarm, snow, earthquake, 
flood, or other rimilar emergency,

(iv) by an election official or eloction worker if the 
remuneration paid In a calendar year for eueh service is 
less than $1,0C0 with respect to service performed dur-

for^i^ cdmdar yeu^mmencing on 

calsndv year*’*; or
(v) by an employee in a position compensated sdely on 

a fee basis vdiieh is treated pursuant to section 
211(cX3XE) as a trade or burineu for putpoeae of Inclu* 
tion of such fees in net oarnings from self employment: 

for purposes of this subparaffra^. except as provided in 
regulations prescribed by the Secretary of the Treasury, the

>”P.L 103-2M, (MXnXU Itni<k Mt '‘ttOOT' mS lubiUtutad *11,000 with rotsMl M 
aei'ftrmiS duiiiw ur y*V «Aw Juuuy 1. ISM. sa ar btforaOMiOkter 31, tab, <h» adfutkad uiaunt SvtroUtd u«4«r toUin HfttHWOnKr w taieadv
mr wmnanelar oa « •A*f Jmuaw L aom wUh u pwftfaad Aliiaf mi$h
ealaadarTMf". appHubU t« larvk* pHbrmad oa or •IWrduitiijr 1, ItSS.
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Saraa)%-Tr;|?M”3M!srr;^*:5^«i^r.i“ssa“^iy*sfporoviaionfl'^of thiB Boetion apolicaUe In the eaae of •» onginol 
SSISiTnt «Ath a State. A xno(fiAcation of an agreBment purauant to 
3KS^©) S the preceding eentence may apply to injtviduala to 
whSm oaragrih SxB) U applicable (>wbether ot not the praviouB 
exe^uBion offfie service of lu^ individuals vwa Purauant to «ich 
oaraEraoh), but only if such individuaU are, on we SJSiJ in such modification, ineligible to *>®
^rement aystem or if the modiAcation with reepert to aueh

it. «dui. (ii. ^
of anir coverage group) any agricwtural l*b*t ^ aerviw

from wages by subparaaraph (B) at section 909(aX7).
. (6)Sadi agreement ^1 exclude— , i _i *CA) Bttvice p^ormed by an individual who ia employed to 

relieve him from unemployment 
©) semce performed in e hoa
\c)**coveTed^rml^Itetikln service (as determined under aec- 

turn 210(k)),

home, or Other Institution
*’^C)**coveTod^rml^Itatikln^eelvice (as datermlncd under aec-

**©)^12rSce (other than agricultural labor or «rvice P«^nn*J 
by a student) which ia excluded from employment w any provision of section 21(Xa) other than paragraph (7) of eueih
**©\°Iervice performed by an individual aa an employee Mrnng 
on a temporiTy basis in case of lire, storm, snow, earthquake.

SSiwixTXF) wW* i. lndud»l tt

<7i's;‘isss:L"s5? !r2SifSSi“.«. wu.- m ^ «t^agreement or by any modification tnerBof) to aemee performed bv 
any individual to whom paragraph (3XB) le applicable u^ese iuw 
agreement provldee Qn the ease of each eovarage group involved) 
either that the sarviee of any in^viduil to whom such paragraph fr 
appUcable and who is a member of such coverage group ahall 
continue to be covered by euch agreement ip case he tberaaRv 
becomes eligible to be a niembar of *
■orviee ahdi cease to be ao covered when he becomea aliflbla to ba a 
member of euch a system (but only if
appliceUa to such system pursuant to aubeeetlon (dX3)), vmlcnevtr 
may be desired by the State.________________________

«Uur «r BmuI 
. tbaimf M M «s alifB «<a
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BASTGf»-Og^ SION OF COVEftAGK UNDER AGWPl 432fb)

4

ExclusiODS-Maodatoiy and Optional

Social Security Act Sections 228(c)(3), 
218(c)(S), 218(c)(fi>. 218(c)(8), 218(d)(5), 
218(m)

431. Effect of Exclusions

When an absolute or retirement system 
coverage group is included under an 
agreement, the services of all employees 
who are members of the coverage group 
are covered unless they are mandatorily or 
optionally excluded.

432. Mandatory Exclusions

The Federal law requires the exclusion of 
the following types of services.

(a) Servfcts of Bmployeti Who An 
Hind To Relitvo Them From 
Unemployment

This generally excludes the services 
performed by employees in work relief 
programs (other than the supervisory or 

> administrative employees for projects).
' Generally it is the intent of the program 

which establishes whetiti^fl 
desins can usually be deterrmnecTfrom^e 

statutes or other authorities under which 
the program is established.

SsmpleJ.:
Services qf welfare nciptem performed 

in rerum for assistance payments are 
excluded from coverage because the 
primary intent cfsuch workrrelief 
programs is to proUde assistance to needy 
individuals and their famiUes.

Exmlt I'
Services petfbrmed by individuals under 

work-training or work-study programs 
w5/cA are design^ to pirovide work ^ 
experience and training to Increase the 
employability qf the individual are not 
excluded from coverage because the 
primary intent qf the programs is not to 
relieve from unemployment.

Exempt0 ?»
CUusroom activities under the Summer 

Youth Programs of the Job T>aining 
Partnership Act are not covered bectmt 
such actMty is not employment, Ue.» no 
product or service is provided by the 
participants, and there is no employer- 
employee relationship involved with respect 
to such activities. (See SLCH 64S.)

(^) Serviea Verforme^ In a 
Home or Other Institution by a 
Patient or Inmate

A "patient* is someone undergoing 
treatment or receiving care in the 
institution. An ’’inmate" is someone who 
lives in the institution either because he 
was committed or chose to enter 
voluntarily.

Menu] hospitals, homes for alcoholics, 
veterans* homes, and correctional 
institutions are examples of the institutions 
ordinarily involved in this exclusion.

Services performed outside the institution 
for the same unit of government which 
operates it are considered performed "in 
ihe institution." Further, services 
performed as part of the rehabilitative and 
therapeutic program of the institution are 
not covered if performed in the institution 
by a patient or an inmate thereof.

I

\l^
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Prior to 1995, the Social Security Act did 
not exempt these services from Social 
Security coverage.

MbeeUaneouf Federal Legislation 
AfTectIng State and FoUtleal Subdivision 
Coverage

640. Introduction

Over the yeaxs. Federal programs have 
been enacted to deal with almost every 
category of economic and social problems. 
Numerous Federal programs are 
administered by Federal departments, 
independent agencies, commissions, and 
ooundls designed to provide economic 
opportunity, social services or cash 
assistance to people with a variety of needs.

Sometimes, services performed under 
Federally enacted economic and human 
development programs do not constitute 
covered employment under the Social 
Security Act However, in some instances, 
the services are, by statute, designated as 
being performed in the employ of the 
United Statei for purposes of title n of the 
Social Security Act Pursuant to section 
205(p) of the Social Security Act, the Social 
Security AdminittntioA will decide whether 
an individual has performed services in 
covered employment, the periods of such 
service, and whether remuneration paid for 
such employment constitutes wages. The 
bead of the government agency designated 
to administer a particular program will 
determine the amount of remuneration paid 
and the periods for which it was paid. The 
wage peymentt may include both cash and 
in-idnd remuneration. In some situations, 
the existence of coverage depends on the ' 
status of the employing entity.

These instructions relate mainly to those 
provisions under the enacting legislation 
which state that certain services shall be 
covered employment under the Social 
Security Act, or, if the legislation does not 
specifically so state, those services which 
are covered employment because of the type 
of services rendered and the entity for 
which performed.

641, Economic Opportunity Act of 1964

The Economic Opportunity Act of 1964 
(referred to as the EO Act) was enacted 
August 20, 1964. Its major purpose was 
stated as a mobilization of human and 
financial resources of the nation to combat 
poverty in the United States.

Many of the programs which originated 
under the EO Act are now authorized under 
separate legislation. Among them is the Job 
Training Partnership Act which, on October 
1. 1983, superseded the Comprehensive 
Employment and Training Act of 1973. 
Some other programs that were created as a 
result of the £0 Act and amendments to that 
Act, were Job Corps, Community Action 
Program, Headstart, Legal Services and 
Native American Programs.

642, Job Training Partnership Act <
P.L, 97-300

The Job Training Partnership Act (JTPA) 
superseded the Comprehensive Employment 
and Training Act (CETA) effective October 
1, 1983.

As under the CETA program, services 
performed under JTPA programs generally 
are not excluded from the definitioa of 
covered employment as activity to relieve 
from unemployment.
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The status of any aedvLty under the JTPA 
is determined under the usual common-law 
nites. There Is no employer-employee 
relationship with respect to classroom 
training activities where the JTPA 
participant is attending classroom training, 
lectures, or demonstrations, because no 
employment services with respect to such 
JTPA activities are provided by the 
participant.

If it is determined that the activity is 
employment, the Federal-State agreement 
and the mandatory coverage provision of 
OBRA, will determine the coverage status 
of the employment if the employer is a State 
Of political subdivision.

If the employment services are performed 
in a State or political subdivision position 
which it not covered under the State's 
agreement for full Social Security coverage, 
the services performed after April 1, 1986 
by individuals newly hired after that date 
would be subject to mandatory Hl-only 
coverage. See SLCH 210. (Also, such 
employment services performed aAer July 1, 
1991 in noncovered positions of a State or 
political subdivision may be subject to 
mandatory Social Security coverage. See 
SLCH 215 regarding mandatory Social 
Security coverage.)

Under the JTPA, which is a Federally 
funded program. States and political 
subdivisions organized in service delivery 
areas, administer jointly with private 
industry a job training program in the area.

See SLCH chapter 700 for information on 
what constitutes wages under the JTPA.

643. Work-Study Programs 

(a) Gtntral

The most frequently encountered work- 
study programs are the type of programs 
formerly under title I of the Equal 
Opportunity Act and currently administered 
by the Department of Education and by 
participating colleges and universities.

The purpose of the work-study programs 
is to stimulate and promote part-time 
employment of students who are from low- 
income families and who are in need of 
earnings if they are to continue their course 
of study.

The Department of Education enters into 
agreements with eligible institutions 
(colleges, universities, and vocational 
schools) under which the Secretary of 
Education will make grants to such 
institutions to assist in the operation of the 
work-study programs. In brief, Federal 
funds are allocated in accordance with a 
prescribed formula, among all States.
Grants will then be made of those funds to 
individual colleges and universities on the 
basis of the institution's requirements for an 
expanded work-study program.

(b) Composition thg Work-Study 
Progmmi

Participation under these programs shall be 
available only to a student: (a) who is from 
a low-income family, (b) is in need of 
earnings from such employment to pursue a 
course of study, (c) shows evidence of being 
able to maintain aculemic proficiency while 
employed, and (d) has been accepted as a 
full-time student or, if already enrolled and 
attending the institution, Is in good standing
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Social Security purposes. From 1988 
through June 30, 1992, employer*paid 
premiums for group le^ assistance up to 
$70 per employee could qualify for an 
exclusion from wages. Prior to 1988, 
there was no $70 limit on the exclusion.

741. Group-Tenn Life Insurance

Effwtive January 1. 1988, employer-paid 
premiums for group-term life insurance in 
excess of SSO.OOO for an employee 
(including any former employee who 
sqnrated from employment after 1988) no 
longer qualify for an exclusion from 
wages. Amounts not in excess of $50,000 
continue to qualify for exclusion.
(P.L. JOO-203)

Employer-paid premiums for former 
employees who separated from 

^ employment before 1989 continue to be 
' excluded from wages if the employee was 
not reemployed by the same employer 
after the termination date.
(P,L i00-647i

Former employees who separated from 
employment after 1988 are required to pay 
the employee portion of the Social Security 
and Medicare taxes on IRS Form 1040.
The employer reports the uncollected tax 
amounts on the Form W-2. {P,l. 10!’
508)

742. Job Training Partnership Act

Section 142(a) of the Job Training 
Partnership Act (JTPA) provides that 
individujds employed in activities, or 
engaged in on-the-job training authorized 
under JTPA, be paid wages not less than 
the highest of:

“ the minimum wage under section 6(a)(1) 
of the Fair Labor Standards Act of 1938;

“ the minimum wage under the applicable 
State or local minimum wage law; or

- the prevailing rates of pay for 
individuals employed in similar 
occupations by the same employer.

Section 142(b) of the JTPA refers to 
•allowances, earnings, and payments." 
Allowances and payments which are not 
intended as compensation for employment 
services are not wages for Social Security 
purposes. (See SLCH 642 for information 
on whether services performed under 
JTPA arc covered employment.) The 
proper classification of any payment for 
Social Security coverage purposes depends 
on the circumstances under which the 
payment Is made. It is possible for an 
individual to receive both wages and a 
needs-based allowance. The allowance is 
not part of the salary structure, but is a 
needs-based payment made by the local 
agency in addition to any wages paid 
which are based on services performed by / 
the individual participating in the JTPA ' 
program.

If payments under the JTPA program are 
based on services covered under the Social 
Security Act, the payments are wages as 
defined in section 209 of the Act, unless 
specifically excluded from coverage.

743, Jury Duty

Employer payments to an employee, 
absent from work on account of jury duty, 
that represent the difference between the 
employee’s regular wages and the amount 
received for jury duty are wages.
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1003. GOVERNMENTAL FUNCTIONS Include legislative 
executive, and judicial activities; e.g., prevention of Crimea- 
ac mg for the general welfare and providing for the public ' 
safety. Also known as "nonproprietary- funclions,.

A proprietary function is generally a business engaged in bv 
a State or political subdivision similar to one a private ^ 
enterprise would engage In for profit. For example, a State 
or local government may be engaged in a proprietary 
function when it operates a liquor store, public amusement 
park, or public utility.

What may be a proprietary function under the laws of one 
State may not be classified as such in another. The 
provisions of State law govern In determining whether a 
function is governmental or proprietary.

rove Jen KINDS OF WORK CANNOT BE
COVERED under a Federal-Stale agreement;
A. Work devised to relieve employees from unemployment. 

This does not Include many programs financed from 
Federal funds where the primary purpose is to give the

. employee woilt experience or training.
B. Work in a hospital, home, or other Institution by a ^ 

patient or resident thereof.
C. Work by transportation system employees who are
n by Social Security (see §1005).
D. Work which would be excluded from Social Security if 

performed for a private employer, except certain 
agricultural labor and work by students.

E. Services performed by an employee serving on a 
temporary basis in case of fire, storm, snow, 
earthquake, flood, or other similar emergency.

^r coverage of services In firefighters' and police officers’ 
positions under a retirement system, see §§1011 and 1012firefighters ^ose positionl 
are not under a retirement system of the State or political
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CF4 40M.lA?0
I404.»9g

SSA TiiS'
I404.I0M Wwk for 8UIm m<I th«lr

(•) OrMral. u you work u u tm- 
ployoo of A StAU, A POlltlOAl AUMlVl* 
•lOB of A fttato. or Any wbully o«rnod 
l&MrumaBUUty of ob« or more of 
tbeea. your work ia axoludod from am- 
ployniADt uBlaaa—

(1) Tba work la eorarad usdar ab 
arraenuat uadar eacttoa aia of tbe Act 
(aaa aubpArt M of thla pan); or

(a> Tba work la cevarid iroiupoftadon 
aandoa aa definad in aactloo aiO(k) of 
tba Aot (aaa pArAgTAph (e) of tbla aao>
ttOB).

O) You parform aenrleae After July 1. 
INI, aa as employee of a Btata (otbar 
than tba Ditcrlot of Columbia, Cuam. 
or AmariDAB Baiiwa), a polltloal cub' 
dlvlalea sf a atata, or any wholly 
owaad laatrumantallty of one or leora 
of eba IbFagalBg and you afa sot a 
mambar of a ratiremant eyatem of aueb 
aeatOt polltloal auMIvlelOB, or laatni- 
nabtallty. Batlramant eyecam hai tba 
noaaiBf glvaa (bat Urm Ib aaotioa 
31i(b}«} of Che Act, axeapc aa prorlded 
is rafulatloae preecrlbad by tha 8ac>

CJV\.
(4-1*47 UWai^

of the Act, aa A trade or baaiaaaa tor 
purpoaae of iBoluaion of tha faoa la oat 
aaniDca from aeif-anipioymaBa: or 

(4) The work la ooaarad under 
f«M.l03l or 1404.1022.

(b) Medleore ouaiVIad pooammmi am. 
ptoymane, Kotwltbataadlnf tba pievl- 
aloaa of parafraptb (a) of tbla aaoUoB, 
your work may ba oovarad aa Madleara 
dUAliflad povanmaat ompioyiiwnt (ate 
|404.l0ltb(o) of thia aubpart).

(e> Coiiarad traiuportalion aer«lea>-4l) 
W'ork /or o pubiio tranapoKaNos apatMi. 
If you work for a publU traaaporUtlOB 
■yatem of a 6uta or pellUcal aabdlTt> 
alon of a Btata, your work may be ooa- 
arad traatportation aarvloa If all or 
part of tbs ayatam waa aodulrad fbom 
prlTAta owDttablp. You nuat work aa 
aa amployaa of tba Btata or poUtioal 
aubdlvialoB la ooBaaotlea with ita opar> 
rtloB Of a pubiie traaepertatipn apitem 
Oor your work to be oovarad traDapor- 
utlOB aarvloa. Thla paragraph aata oat 
AddUteaai oondlUoaa that muat ba not 
Ibr your work to ba oavarad C«aBapM>- 
tatloa aarvloa. If you work Ibr a publio 
traaaportAClOB ayatam but your work la

IB reguiauoaa praecnuad by tha Bac-. aot eovorad tranaportatleo aervlee. 
ratary of tba Treasury. Tbla paragraph A your work may ba oovarad Ibr aCblAl aa- 
dcma aot apply to earvlcea parforraad- lourlty parpoeaa under an ayraamaat

^ "■ *«“<►

(11) la a hoapital. borne, or otbar tnV' 
etltutlon where you are a paUant oi la- 
mate tbaraof;

(ill) Aa aa employee aarvlag on a 
temporary baatt In oaea of fire, atorm,
BBOw, eartbduaka, flood, or otbar alml' 
lar amtrgaacy;

(Iv) Ae aa alocUon offlclal or aleocion 
worker if tha ramaaaratloa paid la a 
calendar yaar for eucb aerviea prior co 
INft U lose than 1100, or loea than SIOOO 
for aarvloa partbrmad In any ealeadar 
year aftar ION and before 2000, or, for 
earvloa performed la any ealeadar year 
after ION, teoe Char tha tlOOO boee 
amouat, aa adjoetad puriueat te aao- 
tlOB 2U(cXS)(B) of tha Social Security 
Aot to raflaot obauorae la wagae la tba 
ecoBomy. Wa will publleb bble adjuit- 
meat of the liooo baas amount in the 
Fsdbrai. iikOiBTBit on Or before Novem­
ber 1 preoadlBg the year for wblob the 
adluetroaat ie made.

(V) At an employee fa a poeltloa com- 
paaeatad aolaly oa a fee baele which ia 
traatad, purauaat to eeeeton 2U(eX»)(B)

(I) Trsiupcnatton ipiMm oeoufrad In 
wAcle or fn pari a/ltr JUS and bg/bra 
lut. All work aftar IttO fbr a puUle 
traaaportatloa ayetam la eovarad traae- 
portatloB aarviee if—

(0 Any part of tba (raaepoitaUoB 
ayatam wae aegulrad from privata «wa- 
arehlp after ION asd balbra INI; and

(II) No geasTBl rattreawat ayatam 
covering eutetantlally all work Ib «ob- 
aeotioB with tha oparatlOB of (he 
tranaportetloB eyatem end guaraataed 
by the State eoBitltutioa wee la eUbet 
on Daeamber 31,12N

(S> ^mporfaifon lyctan operofed on 
Caoeinber 3i. t$$0. no part of wAieh tuoe 
oegulred u/ter JAM and Uloro JSSi. XTao 
part of a trauaportatioa eyetoffl oper­
ated by a Stete or polltloal eubdlvlaloa 
OB December Si. ipsO, was eoduirod 
from privata owBoraUp after lOM aad 
before INI. work for thet publio truna- 
pertatlen eyetem le aot covured tfuae- 
porcatloa aarvloe UBlaaa paiforaiad 
uadar eoadltloae daMnibed fa para- 
grapb (bKt) of tbie aaettoB.

362

toe1oi3»e
(4) dddU. 

portatiOB 
tfuaeporte 
wea aoqm 
enar lIU 
traneporti 
porta tloa 
flrat day i 
Ibllowlag 
(be addlU.

ID The’ 
ployee wh

(A) Wot
BOOtlOB W 
tloa bsibi 
by the Bi 
end

(B) Baot 
or poUtlo 
with ABd 
of tba add

(it) Ob ( 
by that ai

(A) Not 
mant eyst

(B) Oov 
ayetam « 
Bloea tba 
loribed li 
eectioa:

(lU) Th 
tam waa« 
leal eabd 
and

(iv) Wc 
tatloB ay 
perutior

(A) No 
qulrad f) 

.ItBSaadi
(B) Tb 

dsKrlbaf 
aaotioa \ 
INO.

(6) froi 
1«0. All 
tatioB ( 
tatlea ea

(1) Th' 
aot oper 
eabdlTial

(H) All 
eyatem \ 
owBenb!

Oil) A' 
oal sBbd 
of Ite tr 
VBteowi 
an) ret
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1404.1206 t f(l MoM. I >0^ ao CFO CH. Ill (4-1^ idMon)
MOtiOB auttxa) of the Act oil tBter>
•taU lwtniamtB)ttlM mcy divide e 
rftlnneat lyttem baMd od whether 
the enployeei In poeltionB u»4er thet 
tyetea went eeverece. Ihe Stetee hee> 
llif thle enthorlty CTf Aluke. Cellfor- 
Bi«, OoaaeeUoBt. flortde, Oeoxvle, He- 
well, nilBOU, MeMhchiuetu, Mio- 
weioto, Vevede. New Jeney. New Un- 
loo, New Terk, North DekoU, Peaa- 
aylveato, Mode Iilead. ToBneMee,
Teiee. Venooet, WeihlaytoB, end Wle>
eODBlB.

(h) fMvlded reNr«Mn< eyitem eoverooe 
yreup, A divided retirement eTetein 
eovereye freap ie e proapiiit tinder e 
retirement ejreten of poelUoae of mem- 
hen of the eyetein who voted for cov* 
erece ead poiUioae of iadivldBelt who 
heeome numben or the eyetam (the 
“yee" troup), end poeltiooe of nemben 
of the eyetem who did not elect cov- 
erece (the “do” froiip) end loellflble 
employee* (tee ftOt.lM). For purpoeo* 
of thU eeoUon for prouM oovered after 
IMP, the term “member” eleo iBclodee 
iadlvUneJe who have bb option to be* 
oome member* of the lotlrement tye- 
tem but havB not done to. The poeitloo 
of a namber la the “no” proop can be 
covered if, within two year* after the 
■dreemeat or modifleatlon exteadlnp 
eoverape to the “yea” proap it exe­
cuted, the State provide* an oppor- 
toalty to traaetbr the poeltlon to the 
covered “yee" proup and the individual 
oocopylap the poelelOD makee a writ­
ten redaeet for the tranafer. The mem- 
ben of the “ao” proDp can also be cov­
ered If, by reteraadam, a majority of 
them vote for ooverape. If the majority 
votes for covenya, all .poeltion* of the 
memben of the “ao“ proup become 
covered. There 1* no further eubdlvl- 
eiOB of the “no" proup into those who 
voted for and tboee who voted apelnet 
oovonpe. If the State requaete, the 
InellglUee in the “no” proup may be- 
eoma pert or the “yee” proap and have 
their eervleei oovered.

(o) JU/ereatfum prseedurei. To divide a 
reUremehC eyetora, the State muet
ooDdnct a refanadum amosp the aye- ------
tom’e amployaee. If the eyetem it to be f "" 
divided, the povemor or as Isdividual / IdOAliN 
aaraad by him muat eartify to tbe Sec- \ 
rotary that; \ Borne eervloee

membera of a retlnment eyetam with 
Mverepe onder an apnament;

(2) AU inembam of the ntliemeat 
ayatem at the time the vote wee held 
had tba opportunity to vote;

(t) All memben of the ayatem on Du 
dau th* BOtlee of the nfenadnm wa* 
ii*aed were plv*a at leant SO day*' no- 
tle* repardiap th* nfenadnin:

(1) Tb* nfenadam wu eoadaeted 
under th* enpervlaion of the povemor 
or apenoy or penon dMlgnatad by blm; 
and

(d) Tbe retirement eyetem wae di­
vided into two paru, one eompoaed of 
poaitlOB* of memben of the eyetam 
who voted (or eovenpa and th* ether 
oompoeed of the nmatalap poaltione 
under the reciremeBt eyetem.
After th* refereBdom tbe State may la- 
clude thoae memben who ohoe* eev- 
enpe under lu epreamaat as a retire­
ment ayatem eovenpa proup. Tb* 
steu be* two yean from the data of 
the nfenndom to enter late an epraa- 
ment or medinoauoa extoBdlap eev- 
erape to that proup.
f4M.llOP iMlipibleemployaea.

(a) Deflnition. AP ineiipibl* 1* as am- 
ployoo who, OB flnt oeeupylnp a pool- 
cion BBder a retiremeat ayatom. la net 
ellpible for mamberehlp 1b Chat ayatem 
beeauee of a pemaal dlsqualtflcattoe 
like ape, phyalcal eondlUon. or leapth 
of eeivieo.

(b) Coveroye o/ iarUpfMs smpisyeer. A 
BtaU may, la Ita aproeneat or any 
modineatlon to the apneeMSt, provide 
eovorape for the eervloee of laeltplbla 
•mployeae la oae of three weya;

(1) A* part of or as an addtklaa to aa 
abaoluta ooverape proup;

(9) Ae part of a retiremeat eyetem 
covenpe proap ooverlnp ell peeitieae 
under the retirement eyetem; or

(9) Ae part of or as an addiuoa to a 
ntirsment eyetam eeverap* ptenp 
oompoeed of thees memben in poii- 
Usna la a retiremeDt eyetem who aboea 
ooverape.

BiandalaeUy —

an mandaterlly ex-—_____ I Bomt ___ _ __ „
(1) The nfensdum wee held by writ- loloded firam eovorape undm a State'! 

tea ballot on the queetlon of whether Wgreemeat. They me;
S3SS.':.‘Sijr
fi rBamn. Aup.» 

/ ,'7*"«>elyW.llN

SooMtocuiHy
(e) Servicee 

hired to nllevi 
meat;

(b) Sarvlu* p 
tlon by a pauei 
•Ututtoa;

(0) Tnniporti 
Ibe Federal In 
Aet;

(d) OertalB « 
one of Cn, e 
earthquake, tic
tmerpahey; and

(*) Service* o 
labor or atudant 
be eaeluded Son. 
(or a private emj 

(f) Servieee c 
nOUXTXF) of 
9«M.iaBD(b).)

saswt46«.mo Optier

OMtalB service 
the State requeei 
ooverape. -n , plied On a etati 
tlvely by oovenp

(a) Service* la f 
elMtlvepoelctone

(b) Barvieea la r 
P^tlm* peettioi

Oervice* la i 
poeltie&e where 
basil;

(d) Any epricult 
ferncea which Wf 
U performed for
, W For modillo 

eervloee perf ueials or elfctlor 
meate for ti ■ 
Fear an lose the 
yoM after ItU »r

to reflect obenpee 
^y. «e will pob 
of the tlOOO but 

RSQiaTEH OB
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loot ooadlHoa. or Uscth
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i tti octooiiwdI or aas 
0 uo agTMBioat, Brand* 
U aorrloeo of laoHgrlbl* 
>aaofafM«aya:
4 or a* oa addlttoa to u 
MOROttp;
of a latijomaat ayoMa 

■p oovorlBi aU poottlOB* 
»at ivatam; or 

of or aa aa addlttoa M * 
iftMB ooTorad* pradP 
Meat RiMBboia in poil- 
nmeat aratom wbo aaott

adaioHlf *a*lwdad mot-

On art maadotorily aa* 
oomrac* nadir a BtaM'l 
a«p art:
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0*0* of Aro, atona. »oow. volcano. dnl^oot to the
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of incorpomad oiua*. towu.*2? n»o*t StaM*. A n^e

..'jsssusirc “ SIS'i.“s ss!!w“«sf
M^ “police omoar" and '‘lire.

**• **clud*d oonaeoMd withIfperformad for a private employer; S?,®* Sf fl«OphUnp fanotloaa are 
•“___ oinoer or AreAphMr poai-

State may

UM not poiiea oinoer or Arel

£:ssi!frr! g'.’sss''.^!»/"-“«*flclAle or election worker* if the pay- oovorepe oft
nrate for thoao eervieee la a ealeadar ®“cen* sad nranpbMn'

calendar S?Sf*^®“ “®* “?**•*' * »*tlrom*ot eye* 
^w« afur MM aad before 9000, or. for •« ab*olnte oovorw

IIW bate amount as adjiuted pur- J*o»e*^omoeto' of AreflphMM' po-St2n2?.!Sf“®" Of kb* Act A*‘v'*®'*‘* “ >»« of a wclrViaS
M ran wt o^apee la wapaa la the ecen. «Wi»-

odluatmeat “«* Ar««pAt*r# m pe-M 91000 haaa amooat la the fib- «f*0Ai under a reffrwMnt wtlm AM
MooiSS"^ OB or before November 1 ^•*ww«UUHoa

2S2Sf»‘^'r sar.mSST"«X!S?ssi‘SaUT.i.«“'—' Jorlty TOM rofariDdvm pr^ura* la
301



Internal Revenue Code 

Section 3121 — Definitions

(b) Employment. For purposes of this chapter, the term “employment” means any service, of
whatever nature, perforemd by an employee for the person employing him.....except that
such term shall not include -

(7) service performed in the employ of a State, or any political subdivision thereof... 
except that this paragraph shall not apply in the case of —

(F) service in the employ of a State ... by an individual who is not a member 
of a retirement system of such State... except that the provisions of this 
subparagraph shall not be applicable to service performed —

(i) by an individual who is employed to relieve such individual from 
unemployment.
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Department Of The Treasury
Office of Tax Legislative Counsel 
1500 Pennsylvania Avenue, N.W. 

Washington, D.C. 20220

September 25, 1997
To:

Fax:

Diana Fortuna

456-7431

Number of pages (including this coversheet); 

From: Paul Crispino

Tel: 202/622-0224 
Fax: 202/622-9260

Comments: Attached is a portion of IRS Publication 963. As I mentioned, the IRS 
is investigating whether it has ever interpreted section 3121 (b)(7)(F)(i). The IRS 
Publication refers to sections 218(c)(6) and 210(a)(7)(F) of the Social Security Act, 
as interpreted in the Social Security Handbook (1993 edition). Hence, the 
Publication is providing an interpretation of the Social Security Act and not the 
Internal Revenue Code.

NOTE: THIS MESSAGE IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR 
ENTITY TO WHOM IT IS ADDRESSED AND MAY CONTAIN INFORMATION THAT IS 
PRIVILEGED. CONFIDENTIAL, AND/OR RESTRICTED AS TO OR EXEMPT FROM 
DISCLOSURE UNDER APPLICABLE LAWS. If the recipient of this message is not the addressee 
(i.e. the intended recipient), you are hereby notified that you should not read this document and that 
any dissemination, distribution, or copying of this communicaiion, except insofar as is necessary to 
deliver this document to the intended recipient, is strictly prohibited. If you have received this 
communication in error, please notify the sender immediately by telephone, and you will be provided 
lurther instructions about the return or destruction of this document. Thank you.

UNCLASSIFIED
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Copyright (c) 1995 Tax Analysts 
Tax Notes Today

OCTOBER 20, 1995 FRIDAY

DEPARTMENT: Other IRS Documents (ODC)

CITE: 95 TNT 205-9

LENGTH; 72687 words

HEADLINE: 95 TNT 205-9 FULL TEXT: IRS REFERENCE GUIDE FOR GOVERNMENT EMPLOYERS. 
(Section 3121 -- Social Security Definitions) (Release Date: October 19, 1995)
(Doc 95-9553 (188 pages))

CODE: Section 3121 -- Social Security Definitions 

SUMMARY:

The Service has announced (IR-95-58) the release of Publication 963, ^
"Federal-State Reference Guide," a source of information on social security and 
Medicare coverage and employer tax withholding requirements for government

?\
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o Che entire system,

o the employees of the state,

o the employees of each political subdivision,

o the employees of the state and the employees of any one or 
more political subdivisions,

o the employees of any combination of political subdivisions,

o the employees of a hospital which is an integral part of a 
political subdivision,

o the employees of two or more hospitals, each of which is an 
integral part of the same political subdivision, and

o the employees of each institution of higher learning. 

MANDATORY EXCLUSIONS

r ^



SEP-25-1997 13:56 ms TRX POLICY 202 622 1051 P.04/04 
U

Full Social Security coverage (mandatory or voluntary) is NOT possible for 
the following kinds of work, i.e., mandatory exclusions under the Social 
Security Act, section 218(c)(6) and section 210(a)(7)(F) (Source: Social 
Security Handbook, 1993, section 1018) --------------------------

o Work to relieve employees from unemployment, such as services 
of welfare recipients performed in return for assistance 
payments because the primary intent of such programs is to 
provide assistance to needy individuals and their families.

Note: This exclusion does not include services performed by 

individuals under work-training or work-study programs which 

are designed to provide work experience and training to 

increase the employability of the person because the primary 

intent of such programs is not to relieve them from 

unemployment.

TOTRL P.04



New Shaw Draft

Background: Rep. Shaw is trying to forge an alliance between Governors and Congressional 
Republicans on workfare and Fair Labor Standards Act requirements. Governors of both parties 
are concerned about the cost of compliance with FLSA and other labor laws, including payment 
of the minimum wage, and the cost of FICA taxes for welfare recipients on workfare. Shaw is 
trying to get Governors to endorse a new draft bill.

• Shaw’s new draft tries to reclassify people in workfare programs as “trainees.” This would 
deprive them of the protections of the FLSA, including the minimum wage, and other labor 
laws, including full health and safety protections and protection against discrimination.

• It would also significantly weaken the welfare law’s tough work requirements for people on 
welfare who perform “community service.” Instead of being required to work for 20 hours 
a week in 1998, someone doing community service would only have to work as many hours 
as the state could afford at the minimum wage. The balance of a recipients’ time could be 
spent on job search and education activities.

We are also concerned that the definition of community service is so broad that it could 
include nearly all subsidized work, allowing low benefit states to require less than 20 hours of 
work from nearly all their “working” recipients. DOL is also concerned that it would weaken 
labor protections for those performing community service.

• The bill would also exempt community service positions from FICA and unemployment 
taxes, which we indicated during the balanced budget negotiations that we were willing to 
do. In fact, we agreed to such an exemption as part of a last-minute compromise on the 
Balanced Budget Act that fell apart for other reasons.

Talking Points:
• Worker protection laws, such as the Fair Labor Standards Act, should apply to workfare 

participants in the same way they apply to other workers. No one doing real work should be 
paid a subminimum wage or should be subject to health and safety hazards.

• Rep. Shaw’s latest proposal would deprive workfare participants of those protections, 
including payment of the minimum wage.

• It would also weaken the welfare law’s tough work requirements — requirements that were 
the result of protracted negotiations among many parties, and which have not yet been put to 
the test by states.

• Paying working welfare recipients the minimum wage and giving them other worker 
protections will promote the goals of welfare reform, because it will give them the ability to 
support their families and break the cycle of dependency.

• The Administration is prepared to work with states to ensure that they can comply with the 
law, without undue financial burden, and meet the welfare law's work requirements.
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[DISCUSSION DRAFT]

106ru CONOlUwSS 
Isr Seswo.v H.R.

IN THE HOUSE OF REPRESENTATIVES

Mr. SllAW intrulucril tin: folkiwlnp bill: wliic.li was rcforn:d Ui the C.^nmittco 
on _____________ ______

A BILL
To provide i-ulcs governing the implomeutotion of work expo- 

I'lem-e hiuI community scrvitie pi-ogramK under tlie pro­
gram of block grants to SUiles for temporaiy agsistanoe 

for needy farniliee, and for oUicr puqtoses.

1 Be. it cimcied by the Senate und House of RcpivsenUi-

2 Itvw of the United States of Avuitica in Congress asscmhlod,

3 RECTION 1. BHORT TITLE.

4 Tills Act may be cited as tlie “Workfare Implemeiita-

5 tion Aetof 1997”.

y\,\A 1

V---'

5V-

|(VV£X.>^-

2,1887 (8;37 p.m)
<d
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1 8EC. fl. RULES GOVEKNINO WORK EXPERIENCE AND COM-

2 MUNin- HERVICK PROGRAMS.

3 (u) l.v (iUKKHAi<.—bcctioi) 407 of the Sooiul •Swiurit.y

4 Act (42 U.i^.C. 607) Ik amenciwl by adding at tho ojul the

5 fallowing;

6 "(i) llruEs GovERXi.vfj Work Exj’khienck Pro-

7 ailAMS.—

.A,VJ

\l
A'

\ •! /
,;i>v :

iVV''-

8

9

10

11

12

13

14

15

16

17

18

19

20 

21 

22

“(1) DekiMT1().\.—Ar nswl ill lliic soction, the 

tenn ‘work experience moans a shorl-ierm

or part-timc^Hiriln'^.Rsignrnont with a public or 

for an indi\'idual who needs as­
sistance in becomiuif accnsUimed to basic work re- 

quiremPDts.

"(2) Goal.—Tlie assiifnrmint of an indi\'idual 

in a work ov7>erieneo program should be designed to 

promote the development of good woi-k habitc and 

basic work skills.

“(8) Duration op participation.—Participa- 

tiun in n work ex|)erience program shall be for a rcu- 

aonoblc length of time, based on the needs of the 

participant.

“(k) Ruler Governing Community Skkmck Pro-
23 OHAW8.—

24 “(1) Definition.—Ae used in Lliis section, tlie

25 tciTii ‘cemununity service program’ means a program

26 wliich is limited to projn«t« which serve tt useful pub-

i->
I tf k

M]

a'V

C»^l»mfcore8,1M7(*.JTpm.)



ill:
lU:

K;\M6\SHAW\S5IIAW.043

Sep 24 9? 11:53 No.010 P .04
vEP 23'3? 9:34 No.002 P.04

1
2
3
4
5
6
7
8 

9
10
11
12
13
14
15
16
17
18
19
20 

21 

22
23
24
25

lif; .iniiposi; ill fuilds Kudi ;is iienlth. sno.ial Kon-ice, 

eiivHit)nmcntnl protocfiou, education, urban imrl niraJ 

dcvclojiincnt am) rcdc.volopinoMt, well'nro, ivcrfiulion, 

public lflGilitie.>j, public .sufcLy, and day cui'c, »md 

othcM- purposes identified by i.hft State*.

“(2) Maximum iiouhs up i'aiiticii'atjox._

“(A) Mu.ntiij.y limit.—a Sinto tJiat 

elects to establish a cofninuuity sei'vic.e pixiffT'ani 

may iio(. require jiiiy iiidi\1du(il lr> partieipiit^* in 

the prof^'am lor a combined total numbw of 

hours per month that exceeds—

“(iKl) the amount of asaisUmce pro­

vided durinjf the moiiUi to the family of 

wliich the lndi;iduftl is a member under Uie 

State jn'op-amK funded under this part; 

plus

“(II) the dollar value equivalent of 

any benefits protodod during the month to 

t he household of which the indbidud is u 

member under the food Kt.smp pro(jjam 

under the Food Stomp Act of 1977; minus 

“(III) any amount that is oolleeUd (or 

reasonably e>:pccted to be colletrted, as de­

termined in accordance! wHth methods ap­

proved by tlie Secretary, wliich may take

Ssptttnber W. 1M? (i37 pjr\.)
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H.L.L:.
4

ncTOiinl. of ivf.em collPi'tionK Imt not. Hr- 

witrapefi) hy Uie Slato os cliild sopjjoit on 

hehfilf of ilie family of wliich t.lia iiwlivithtal 

is a jncnibor that ift not |tnirl to the family; 

di^^(l^.'(l by

“(ii) the minimum wage rate in cff(x:l, 

duriiip the montli under seeiinn t> of the 

Fair Labor Standarde Act of 

"(B) Wbkkly niMlT.—a Slate that elects 

tx) CKfahlisli a coimnunity Hcrvice program nmy 

not require any indiwdual to participate in the 

jtrogram for h combined total of more than 40 

lumra per week.

"(C) I'jtOCEDUKI-: ifftR addressing Kit- ^ 

EOltS.—State that eleets to c.stabli.sli a com- 

nmnity «er\-ioe program shall establish j)roee- ^ 

duws to addroHfl errors in the application of j 

this parfjgru])h.

"(3) SfkOLAL KIM/KR.—

"(A) EXKMPTlO.N'K 1-'K0M FICA AN’1> 

FTITa.—Aminints itaid by roanon of participa­

tion in a omiminity program—■

“(i) shnll not bo tHkon into account—

"(1) MB wages (as defined in sec­

tion 3121(a) of the Intcmal lievonuc

Vy 0'-: \L

\

8«p*omt>flr». 1M7 {?:37 p.m.)
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3
4
5
6
7
8 

9
10
11
12
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21 

22
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5
* Code of ]98G (rdatinp to Federal In-

Kuraiice .CuiiuibutioiiN Act)) for pur- 

posos of (;lia|)toj’ 21 uC eueh Code;

“(II) as cojnpensntion (as defined 

in Bociion .3231(e) of Kuoh Code for 

puipo.'ses of fieetio/iB 3201(a) and 

3221 (rt) of snoh Code (rdfltinff to tier 

1 railrooel relljTeinent taxfis); or

“(HI) as wages (as defined in 

Boctioii 3306(b) of .snoli Cotle (relating 

to Fedc)*a] Unemployment Tax A«t)) 

for purposcB of chapter 23 of sneli 

Code; and

“(ii) shall not be taken inU) hoeount in 

dfttenuiuijnf any benefit under Fcdcrnl law 

to wliicli the iiidivadual would othciwso be 

entitled on acc<iunt of tin- pajment of such 

amouiiM (orlier than a tier 2 railrod retire 

ment benefit).

“(PI) Rules; uklating to minimum 

WAGU8 AND Manner ok pa^'ment ok

WAGES.—

“(i) Batiskaction of minimum 

wage rulkk.—Coiniiliance with pura* 

graph (2) with rcsiicct to a participant in

Sep<»mb«K Si. 1007 (t:37 p.m.)
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1

2

3

A

5

6

7

8 

9

]0

11

12

13

14

15

16

17

18

* a coinmvinity wmot* jirogmin shall he 

troHtod us complifiiu'c with «iiy ivi^uin'* 

muni of tlu! Khir Lalmr Siniidarde Act or 

any othor Kuflcial huv ivlul,iii{r to tlio 

amount oi- {‘njinimt of minimum wagcu 

that appliee to the ijaitidpani in respeot of 

paiiici]-)Htion in tha ju-opram.

“(ii) SATiei'AOTION OP KULKS AS TO 

MANNISH OK 1 ‘Apilf.VJ’ OP WAGKU.—The 

provision of aasisiunco under a SUle pro- 

p-am ftiiitled undar llils purl, to a paitid- 

pant in a (iomnninity acrvicc program, in 

tlu! form of a bencHt clieck, slinll be tram- 

cd as wimphanco with any requirement of 

Federal law rcluting to manner of patTticnt 

of Wages that applies to the participant in 

respect of participation in the pnrgrurn.

“(1) HkaIvTh anu Safety.—Health and safety

19 aiflndnrds ojitablished under’ Federal and State law otlici -

20 wise applicable to worldng coiiditioiiH of employees shall

21 be equally applicable to working conditions of other par-

22 ticipaiits engaged in u work exirGiience or community sen’- 

2.3 ice program pursuant to thia section.”.

24 (b) CoNKCmiwiNG Amendment.—Secition

23 403(H)(5)(n)(i)(I) of such Act (42 U.S.O.
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1 6‘03(a)(5)(C)(i)(I)) i<? imiondod hy inspi-iing “(as siuih

2 U^niis fliT dc'fnifcd in sod ion 407)” bt^fot'C tin- p«riod.

3 (c.) Riotroactivity.—?!)(■ nmendmcntK made by t,hm

4 section slmll lake ofleet as if included in tlie enactment

5 of EectioTi 103(a) of the Personal Re.si)i)nslbility and Work

6 Oi>i)ort\mity Reecneiliation Act of ] OOG.

7 SEC. S. STATE OPTION TO TAKE ACCOUNT OF CERTAIN

8 WORK ACTIVITIES OF RECiPIENTe WITH 8UF*

9 KICIENT rAKTICIFATlON IN A COMMUNITV

10 SERVICE PROGRAM.

11 (ft) Lv Gknjeral.—Section 407(c) of the Social Secn-

12 rity Act (42 TJ.S.C. 607(e)) is amendod by Adding at the

13 end the followng!

M
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“(3) State option to take a(tK)uvt op cer­

tain WORK ACTIVITIES OK RKCJ1M1JNT3 WITH SUKFI- 

CIENT PAUTICir-ATION IN A CXJM^^^J.^■lTy KKKVICE

PKOGKAM.—-NotwithstAnding paragraphe (1) and (2)-__

of this Auhsection and the durational limit of sub- 

Rection (d)(8h for pur})08es of determining monthly 

participation rfttee under paragraphs (l)(B)(i) and 

(2)(B) of subsection (b), an individual wlio, during 

a month, hae participated in a coiuinuiiity seiTice 

lirugram for the maximum number of houra tJiat the 

individual may he requij-ed to pnriliupaUj in such a 

program during the month kIihII he treated aa en-

k
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{raK<=:fl in \Yorl( for tho iiioiiiii if, dtiilnf^ Uie tnontli, 

rlu? ifK!i\-i<limI liH.s pnrtiyipHlGd in miy otlun- work &c- 

tivify for ft iinniher of luiurs tluil not IcKs than tho 

number of lioui-s required by subsection (e)(1) for 

the month minus such niAxinuim liUJiibKr of hours.", 

(b) RKTKOA(,“j’jviTV.—The amendment made by sub-

7 .section (a) of tJiin eeotion shall take effect &s if included

8 in the eiinctmciit of Heel,inn KVifa) of the Personal llc-

9 sponsibility and Work Opj)oitmiity Ik^conciliulion Act of

10 1996.

11 SKC. i. PROTECTION AGAINST GENDER DISCRIMINATION

12 THROUGHOUT THE PROGRAM OF BLOCK

i 3 ^RA^^TS TO STATES TOR TEMPORARY ASSI6T°

14 ANCE TO NEEDY FAMILIES.

15 Section 408(d) of the Soeiftl Seourity Act (42 U.S.C.

16 608(d)) is amended to roarl as IblJows;

17

18

19

20 

21 

22

23

24

"(d) Nondirurimination Provisions._

"(1) The follov^’inp: pro>-islons of law ahull apply 

lo any progruni or aoiivily Riiich receives funds pro­

vided under tills part:

“(A) The Akc DiscrimiuHtion Act of 1975 

(42 U.S.C. 6101 cl Beq.).

"(B) Section 604 of the. RchabiUtation Act 

of 1973 (29 U.S.C. 764).

A....'' '
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• ‘’(C) 'I'lic Anioi'icniiH witlj Diftabilitiys Act

of 1990 {42U.8.0. 12101 etseq.).

“(D) Title VJ of tlii^ Ci^^) Ad of

1064 (42 U..S.C. 200()i-l oi mi).

“(2) EdiicntioM, truinin^, j(,|, wordi, and job 

roadiiiOfiK ns.siKi,H»ec ndivItioK receiving l^wloval 

AmkIs provided under t)iiK part diall bo (considered 

an education pnjgrnm or nctivily rmdviiig ]<>.deral 

IjiianciHl asKlKUnioo. for punioRRs of ti(je IX j>f the 

Kdueation Aniendinents of 1972 (20 U.S.C. 1681 rt. 

aeci,).”.

S*p(*«ib«>flJ, iej7(2;3>p>.fn.)
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New Shaw Draft

Revised definition of “work experience” (short-term training assignment with public or 
private organization, with goal of development of good work habits and basic work skills)

• doesn’t appear to imply directly that they’re not employees, as old draft did
• may be intended to make it more likely that they will be classified as trainees? (but 

does this have any effect on that?)

Same definition of “community service” as last draft — very broad (projects that serve a 
useful purpose)

Places “maximum hours of participation” limit on community service only (not work 
experience)

• Same formula; TANF plus food stamps less child support collected

Same FICA/FUTA exemption, but for community service only (not work experience) 
(Treasury should confirm if identical)

Compliance with “maximum hours of participation” section shall be deemed to be 
compliance with FLSA and other laws with respect to minimum wage — have they fixed 
dicey language of last draft?

Same (apparently successful) language that check can continue to come from welfare 
office, not employer

Health/safety standards of federal/state law “otherwise applicable to working conditions of 
employees shall be equally applicable to working conditions of other participants” in work 
experience or community service — Any implication about employee status here?

For those in community service who hit “maximum hours” limit, lets participants still hit 
the work requirements by lifting limits on voc ed, job search, and job training directly 
related to employment.

Adds gender discrimination protection (only?) to TANF

W



Larry R. Matlack 09/24/97 10:19:13 PM

Record Type: Record

To: Diana Fortuna/OPD/EOP

cc: See the distribution list at the bottom of this message
Subject: Workfare Comments

Here are a few observations from the staff (from my shop Maureen Walsh and Debra Bond, and from 
Keith's Jeff Farkas and Anil Kakani). This is a quick read, and I think we come to the same conclusion as 
DOL — this is not an improvement. DOL will. I'm sure, have many more and more detailed concerns.

Major Changes from previous draft:

1. Work experience programs (WEP) are not included in many of the provisions, including the wage 
calculation. Such a program now is defined as "a short-term or part-time training assignment with a 
public or private organization (as opposed to a "program designed to...provide experience and training").

2. New section of Health and Safety and Nondiscrimination (gender) provisions. If I'm correct, the latter 
is the issue we raised at the end of the welfare jobs discussion in the budget bill. Whether it's the exact 
language, I don't recall. DOL certainly will.

General concerns:

1. What effect does the exclusion of the WEP from many provisions have on workfare? Are the 
participants paid minimum wage? Are they considered employees? Does this move WEP outside of the 
workfare category? The earlier concern was that the work experience definition substantially weakened 
the TANF work requirements by allowing training to count when minimum wage requirements could not 
be met at minimum wage. This draft removes work experience from the "Maximum Hours of 
Participation" and "Exemptions from FICA and FUTA" provisions, though leaving unclear what impact 
these changes will have on the TANF work requirements as the key program definitions remain 
sufficiently vague.

It appears that the participant would be more likely to be considered an employee under FLSA, given 
language like "good work habits" and "basic work skills." On the other hand the section refers to 
short-term training which is very broad. Are they trainees? Is it like an apprenticeship or taking a class? 
Is this work under FLSA? If they are considered to be employees under FLSA then presumably they will 
be covered by all of the worker protections.

It appears that participants can use the WEP toward their TANF requirements, but it is questionable 
whether the states can use private or public sector experience to count toward their participation rates. If 
states can no longer use private or public sector experience toward their participation rates - - do we 
agree?

2. WEP section needs to be tightened. The draft uses vague phrases like "Participation in a work 
experience program shall be for a reasonable length of time, based on the needs of the participant". 
What does that mean? There is no mention of maximum hours required to be worked. Does it tie to 
benefits received or the 40 hour work week? Also it should include an explicit duration period, for 
example a 6 month on-the-job-training limit as stated in JTPA.



Previous Concerns:

• Page 3, section (2)(A)(i)(l): Previous concerns were raised over tightening this to cash benefits 
received under this program not child care or other benefits that States can offer under TANF. 
Furthermore, DOL raised concerns over the "family of which the individual is a member" when there 
may be two persons (mother and daughter) living in the same household with work requirements.
DOL also suggested adding in a statement that the participant could work longer than their benefits 
mandate if paid under FLSA.

• Page 4, section 2(A)(i)(lll)(ii): Suggest revising to include the "federal or state minimum wage, 
whichever is higher."

• Page 4, section 2(C): This section is very vague. It does not appear to give the participant a right of 
action if they are underpaid. Suggest revising the legislation to include FLSA grievance procedures. ^

o Page 5/6 section 3(B)(i): Two problems - - First, it still states that compliance with the wage
calculation is compliance with any FLSA requirement. This should be revised to only be considered 
compliance with Section 6 of the FLSA. Second, the broad language which refers to compliance with 
other laws relating the wages needs to be deleted. It appears that it could be read to waive 
Davis-Bacon and the Service Contract Act.

Retroactivity: We still do not understand whether this is a good or bad thing.

It appears that the FICA exemption means workfare will not count toward Social Security quarters.
Do we want to fix this? Can we?

• It appears that workfare is not excluded from Federal State income taxes. 

Question: Did DOL check with organized labor for feedback?

o
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