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Community Service or Work Experience:

The participant must be participating in a program with the following characteristics: (1) the
compensation is paid by the TANF agency (the agency writes the check) OR an entity with
which the TANF agency contracts to pay the compensation on behalf of the TANF agency;
(2) the compensation is entirely in the form of welfare benefits and paid in the form of the
TANF check and/or food stamps coupon, PROVIDED that at the discretion of the state the
TANF check or food stamp coupons may be paid either prospectively (i.e., before work is -
done) or retroactively (i.e., after work is done) and payment may occur on a monthly,
bi-weekly, or weekly basis; and (3) the hours of work performed are governed by welfare
rules or the size of the check. If all three of those conditions hold, the activity is community
service / work experience (workfare) and FICA, FUTA, and EITC would not apply. If any
of those conditions do not hold, it is an employer subsidy or something other than

Community Service or Work Experience and FICA, FUTA, and EITC
would apply.

This proposal solves several practical problems by allowing disbursement of TANF
grants by contractors. This approach also lets states create more work-like "workfare”

situations, i.e., they can have folks work first and get paid later and they can pay on a basis
other than monthly.

In all cases, EITC should be available when FICA and FUTA are paid.
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(C)Workfare Payments Not Included in Earned Income.--Section 32(c)(2)(B) is amended by
striking "and" at the end of clause (jii), by striking the period at the end of clause (iv) and inserting
", and", and by adding at the end the following new clause:

Section 1085 of the tax bill:

"(v) no amount described in subparagraph (A) received for service performed in work activities as
defined in section 407(d) of the Social Security Act to which the taxpayer is assigned under any
State program under part A of title IV of such Act, but only to the extent such amount is
subsidized under such State program.".
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105TH CONGRESS
o H, CON. RED.

IN THE HOUSE OF REPRESENTATIVES

M. submitted the following concurrent resohation; which was
referred to the Committee on

CONCURRENT RESOLUTION

To correct technical errors in the enrollment of the bill
H.R. 2014

1 Resolved by the House of Representatives (the Senate

i~

concurring), That, in the enrollment of the bill (HR.
2014), to provide for reconciliation pursuant to sub-
sections (b)(2) and (d) of section 105 éf the concurrent
resolution on the budget for fiscal year 1998, the Clerk
of the House of Representatives shall make the following
coprections: |

(1) In the amendment proposed to be added by

O Wil & W h~ W

section 1083(c), strike “section 407(d)” and insert

10 “‘paragraph (4) or (7) of seetionv 407(4)".

July 31,1987 (3:0° p.m.)



MEANS
AU B 1L -daRh - Lbdional et Ve, s

FAMMSHAW\SHAW.083 HLC

AMSNDMENT TO HLR. ___
OrFERED BY Mz. 8HAW

Pago 51, aftar kine 4 insert the following new sb-

section {and relumiguate the succeeding subscctions ac-

ecordingly):

1 () ADDITIONAL ANXNDMANT BELATING 1o Suc-
2 7roN 1085.—

s (1)(A) Subsection (o) of seotion 3121 of the
4 1986 Code (defining wages fur Fuderal Insarance
b Contributions Act) ia amended by atriing “or’” at
6 the end of paragraph (20), by striking the period at
7 the end of paragraph (21) and imnerting “ or', and
3 by insesting ufter paregraph (21) the following new
9 paragraph: Aaﬂsvc p
10 “(22) uny payment, uoder sny State program
11 funded under part A o‘Aiﬂe IV of the Sociu! Secu-
12 rity Act, t0 8 partelpant iu 8 work activity which is
13 deseribed in paragrsph (4) or (T) of section 407(d)
14 ofuunhAntandwhichhmipednndermr.hpw
15 gram.”.
16 (B) Subsection (a) of gection 208 of the Social
17 Security Ast is anendoed by striking “or” st the end
{8 of puragraph (17),hy.tﬁkinathepeﬂudmhacna'
19 of paragraph (18) ead inserting or”, and by in-

October %, 1967 (1139 m)
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1 gerting after paregrsph (18) the following new pars-
2 graph:
3 '“(19) Any paymeat, uuler wuy State program
4 fanded under part A of title IV of this Act, to 8 par-
b tieipent in a work activity which i3 desaribed in
6 paragraph (4) or (7) of scction 407(d) of this Act
7 and which is axsigoed under such program.”.
8 (2) Subsection (b) of section 3806 of the 1988
9 Code (defining wages for Foderal Unemploymoot
10 Tnxlst)isnmcndudhynrikiu“or"a.ttheendof
1l parsgraph (18), by sirikiog the pericd at tho end of
12 paragreph (17) and inserting **; or”, aud by insert-
13 jog after parsgraph (17) the following new pAre-
14 grapht
1S 4(18) ony peywent, under any Stata program
16 funded under part A of title IV of the Social Becu-
17 rity Ast, to a participant in s work astivity which is
18 described in parsgraph (4] or (7) of scotion 407(d)
19 of tush Art and whiok iu asdyned under sueh pro-
20 grum.”.
21 (3) Tho amendments mada hy this subsastion
22 ghall apply to amounta paid after August 32, 1996.

Qcwober §, 1967 (1189 &.m)
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l’agu 51, aftar kino 4 insort the fullowing new sab-
@’?35
ueetion (and redesigaate the suoceeding subscetions ac-

cordingly):

1 (k) ADDITIONAL AMENDMRNT BELATING ™o SC-
2 ToN 1085.—

3 (1)(A) Subsection (s) of scetion 3121 of tho
4 1986 Code (defining wages fur Fulersl Insuracce
S Contributions Act) is amended by atrilting “‘or” at
6 the and of paragraph (20), by striking the period ot
7 the end of paragraph (21) and inperting *; or'', and
3 by inserting ufter paregraph (21) the following new
9 paragreph:

10 4(98) upy payment, under any State prugram
11 ganded under part A of title IV of the Sociul Seco-
12 rity Act, t0 8 participant iu o work activity which is
13 described in paragraph (4) or (T) of section 407(d)
14 ofmhAetandwhinhhnuipednndermchpm-
15 gram.”.

16 (B) Subsestion (a) of gection 208 of the Social
17 Security Act is astended by stiking “or” at the end
18 of puragreph (17), by striking the pariod ot the cnd
19 of paragraph (18) aad inserting “; or”, and by in-

Ocber®, 1967 (1130 km}
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1
2
3
4
b
6
7
8
9

10
1l
12
13
14
18
16
17
18
19
2

2
2

October 8, 1897 {1199 am)

2
serting after paragrsph (18) the following new pars-
graph:

“(19) Any payment, uwler wuy State program
tunded under part A of title IV of this Ad, to a per-
ticipant in & work activity which is degaribed in
paragraph (1) or (7) of scetion 407(d) of this Act
and whiich is axsigned under such program.”.

(2) Subsection (b) of seetion 3306 of the 1888
Code (defining wagee for Fodersl Unemploymoot
Tax Ast) iz amondod hy striking “or’” st the end of
parsgraphs (18), by sirildug the periad at the end of
paragraph (17) and inserting *: or”, aud by insert-
jog after parsgraph (17) the following new pAre-
grapht '

#(18) sny payweot, uidsr any Stata prograw
funded under part A of title IV of the Hocial Besu-
Yity Ast, to & participant in & work activity which is
deseribed in parsgraph (4) or (7) of scotion 407(d)
of guch Act and whicl iy asyned under such pro-

grm.”.
(3) Tho amendments made hy this zubsastion
aball spply to amounta paid after August 33, 1906.
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. Service Employees International Union

1313 L Street, N.W.
Washington, D.C. 20005
(202) 888-3200
Fax: (202) 898-332%

¢ ¢ Cuptha - ﬁ(“ce_
il Padcer

ta":‘j Vat) ack

Q,Q CK SMQ/(:?QA\

p?{ '&Um Un (MJ\
to: | Diana Fortuna n ‘@CA exs; %07)

fax: | 202-456-7431 77/\1/17 1€UN( Som e

RS culims, Lot

from: | Carol R. Golubock

npne. < A-(/d
date: | October 3, 1997 _ m UC/{l /94%
re: | Workfare pmiéipants, FICA, and FUTA —_ (D .
{ANA_

pages: |3, including cover sheet.

NOTES: Attached is a draft memo which describes the FICA and FUTA exemptions which
we discussed. The memo references the IRS rulings. We are following up with
the IRS to determine the current status of their review of the FICA coverage
1ssues.
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EXCLUSION OF SERVICES PERFORMED BY WORKFARE PARTICIPANTS
FROM FEDERAL INSURANCE CONTRIBUTIONS ACT ("FICA")
AND FEDERAL UNEMPLOYMENT TAX ACT ("FUTA") COVERAGE

FICA taxes are paid to cover old-age, survivors and disability insurance ("OASDI" or
social security) and hospital insurance (Medicare) benefits. Social security and Medicare
eligibility determinations are made by the Social Security Administration ("SSA"). FICA tax
lability and withholding requirements are determined by the Internal Revenue Service ("IRS").
FUTA taxes are paid to cover the costs of unemployment insurance programs. This
memorandum describes the framework for determining whether services performed by workfare
participants will be excluded from coverage by FICA and FUTA even where such participants
are considered employees. It does not discuss the criteria for determining whether there is an
employee-employer relationship covered by FICA and FUTA.

Social Security

In addition to other employment taxes,' an employee is required to pay, and an employer
1s required to withhold, taxes for OASDI (social securnty) as a percentage (currently 6.2) of an
individual's wages? received with respect to employment. 26 U.S.C. §§3101(a), 3111(a). For
purposes of determining social security eligibility and FICA social security tax liability, the term
"employment” means "any service, of whatever nature, performed (A) by an employee’ for the
person employing him . . ." 26 U.S.C. § 3121(b), 42 US.C. § 410(a). "Employment" generally
does not include "services performed in the employ of a State, or any political subdivision
thereof, or any instrumentality . . . " 26 U.S.C. § 3121(b)(7), 42 U.S.C. § 410(a)(7). However,
employees of state and local governments who are not members of a state or local retirement
system are covered. 26 U.S.C. § 3121(b}7)(F), 42 U.S.C. § 410(@)(7)(F). There are several
exceptions to such coverage, inclhuding one for an individual who is employed by a state or local
government "to relieve such individual from unemployment.” Such an individual is not covered
by FICA even though she is not covered by the state or local government's retirement system. 26

U.S.C. § 3121(XT)E)(), 42 US.C. § 410()(7)E)(Q).

Section 218 of the Social Security Act governs voluntary agreements to extend the FICA

' This memorandum covers social sceurity, Medicare and unemployment taxes, it does not address federal income tax
liability. )

Defined as "all remuneration for cmployment; including the cash value of all remuneration (including benefits) paid
in any medium other than cash,” with several exceptions. 26 U.S. C. §3121(a).

*With respect to both Social Security and Mcdicare FICA, an "employee” is any officer of a corporation; or any
individual who, under the usual common law rules applicable in determining the «mployer-employee relationship, has the status
of an employer; or certain individuals employed as agent-drivers or comumission-drivers, full-time life insurance salesmen, home
workers or traveling or city salesmen.; or any individual who performs services that are included under an agreement entered
into pursuant to section 218 of the Social Security Act. 26 US.C. §3121(d), 42 U.S.C. §410(j). For purposes of FUTA, the taxm
"employee™ has the same meaning as that given in 26 U.S.C. §3121(d) except that individuals covered by section 218
agreements, full-time insurance salesman, and home workers are not included. §3306(i).
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insurance system to allow coverage of state and local government employees. 42 U.S.C. § 418.
Employees who are employed to perform services included under a Section 218 agreement are
covered by the social security portion of FICA. 26 U.S.C. § 3121(b)}(7)E), 42 U.S.C. §
410(a)(7)(A) However, 42 U.S.C. 418(c)(6)(A) specifically excludes "service performed by an
individual who is employed to relieve him from unemployment" from the coverage of a §418
agreement. Thus, individuals who are employed by state or local governments to relieve them
from unemployment are excluded from regular FICA coverage and coverage by a voluntary state
plan.

Medicare

In addition to OASDI taxes, an employee is also required to pay, and an employer Is
required to withhold, a percentage of an individual's wages (currently 1.45) for Medicare. 26
U.S.C. §§ 3101(b), 3111(b). Almost all current services as an employee of a state or local
government are treated as "employment” for purposes of the Medicare portion of FICA taxes. 26
U.S.C. § 3121(u). However, service is not to be treated as employment if the service is
performed by an individual who is employed by a State or political subdivision to relieve him
from unemployment. 26 U.S.C. § 3121(u)(Z)(b)(1) and 3121(u)(2)(b)(i)I). Therefore, while
most state/local government employees are eligible, and must pay taxes, for Medicare,
individuals employed to relieve them from unemployment are not.

Interpretatio; g ion

There is very little authority with respect to determining whether one is "employed to
relieve him from unemployment.” However, a SSA. State & Local Coverage Handbook (SSA
Pub. No. 16-055) states that "generally it is the intent of the program which establishes whether 1t
is one designed to relieve from unemployment."

The handbook gives examples of the applicability of the coverage exception. It states
that "services of welfare recipients performed in return for assistance payments are excluded
from coverage because the primary intent of such work-relief programs is to provide assistance
1o needy individuals and their families." Id, However, "services performed by individuals under
work-training or work-study programs which are designed to provide work expenence and
training to increase the employability of the individual are not excluded from coverage because
the primary intent of the programs is not to relieve from unemployment.” Id, In addition,
"classroom activities under the Summer Youths Programs of the Job Training Partnership Act are
not covered because such activity is not employment, i.e., no product or service Is provided by
the participants, and there is no employer-employee relationship involved with respect to such
activities." Id.

In a 1975 revenpue ruling, the IRS analyzed three examples of whether CETA employees
were covered by FICA and FUTA. 1975-1 CB. 24, 1975 IRB LEXIS 500; REV. RUL. 75-246.
At the time this ruling was written, only § 418 of the Social Security Act contained the

2
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"employed 1o relieve from unemployment” exemption, and the IRS ruling does not address the
exemption. )

was referred by a job referral service of the unemployment compensation office to work for a
local governmental unit did not constitute "employment" for either Medicare or social security
purposes since the worker was employed to relieve him from unemployment. PRIVATE
RULING 9143075; 1991 PRL LEXIS 1631. However, in a July 10, 1992 private letier ruling to
the same employer, the IRS stated that the issue of liability for FICA taxes for services
performed to relieve the worker from unemployment was under study and therefore the previous
private letter ruling was withdrawn for further consideration. PRIVATE RULING 9241028;
1992 PRL LEXIS 1482,

In a July 31, 1991 private letter ruling, the IRS stated that the services of a worker who {

In the only case found which even tangentially addresses the issue of FICA coverage, the
court stated that a worker who was paid under a federally-funded public works program would
not qualify for Social Security coverage under a voluntary agreement because of the exclusion of
work performed to relieve an individual of unemployment. 42 U.S.C. § 418(c)(6)(A). Martinetti
v. Califano, 1978 U.S. Dist. LEXIS 14916 (SD.N.Y. 1978). There was no discussion 1n the
opinion of the type of program under which the worker was employed.

EUTA

FUTA taxes are paid as a percentage (currently 6.2 minus state credit} of total wages
paid by an employer during the calendar year with respect to employment.* 26 U.S.C. §3301.
For FUTA purposes, the term "employment” is defined in 26 U.S.C. § 3306(c). Sections
3306(c)(7) and 3306(c)(8) except from the definition of "employment" services performed in the
employ of a State or political subdivision thereof and services performed in the employ of
501(c)(3) organizations. However, in order for a state unemployment insurance plan to be
approved by the Secretary of Labor, unemployment compensation must be paid for services
excluded from the defimition of "employment” by section 3306(c)(7) and (c)(8)(government and
non-profit). 26 U.S.C. §§ 3304(a)(6)(A),3309(a)(1). Governmental entities and certain non-
profits are allowed to reimburse the state unemployment fund for actual unemployment
compensation paid in lieu of making contnibutions. 26 U.S.C. § 3309(a)(2).

Regardless, section 3309(b)(5) provides an option for exclusion of services provided as
part of an unemployment work-relief or work-training program assisted or financed in whole or
in part by any federal agency or an agency of a State, or political subdivision thereof, by an

*An employer is defined as any person who during any calendar quarter in the calendar year or the preceding calendar
vear paid wages of $1500 or more, or on cach of some 20 days during the calindar year, each day being in a different calendar
week, cmployed at least one individual in employment for some portion of thz day. 26 U.S.C. § 3306(a). Wages include all
remuneration for employment, including the cash value of all remunearation (including benefits) paid in any medivan other than
cash. 26 U.S.C. § 3306(b) (see excepltions).
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individual receiving such work relief or work training. States are not precluded from covering
such services; they simply are not required to provide such coverage in their laws as condition
for conformity with section 3304(a)(6)(A).*

The requirements for qualification as an exempt work-relief or work-training program
have evolved through several DOL/ETA Unemployment Insurance Program Letters ("UIPLs").
In the most recent UIPL, dated August 8, 1996 (No. 30-96). the DOL/ETA stated that both work-
relief and work training must have the following charactenstics:

(1) the employer-employee relationship is based more on the participants' and
communities’ needs than normal economic considerations such as increased
demand or the filling of a bona fide job vacancy; and

(2) the products or services are secondary to providing financial assistance,
training, or work-experience to individuals 1o relieve them of their unemployment
or poverty or to reduce their dependence upon various measures of relief, even
though the work may be meaningful or serve a useful public purpose.

In addition, the DOL/ETA stated that both work-relief and work training must have one or more
of the following characteristics:

(1) the wages, hours, and conditions of work are not commensurate with those
prevailing in the locality for similar work;

(2) the jobs did not, or rarely did, exist before the program began (other than
under similar programs) and there is little likelihood they will be continued when
the program is discontinued;

(3) the services furnished, if any, are in the public interest and are not contracts for
services; and

(4) the jobs do not displace regularly employed workers or impair existing
contracts for services.

For work-relief only, the DOL/ETA stated that the qualifications for the jobs must take
into account as indispensable factors the economic stams, i.e., the standing conferred by income
and assets, of the applicants.

% Neither section 3304(a)(6)(A) nor section 3309(b)(5) have any bearing upon Ul coverage of employces
of private, for-profit employers. 51 FR 8046 (March 7, 1986).

575
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Qurest § 20E@AXEIGD &,

. oLt
SOCIAL BECURITY ACT—43210(aXT) {Cant.)
Yause ;)q') of honpitals of the District of Columbis Qg;
oyoss oaprtals o o Ihs 1 -
. LNOC‘)("X ment), ather as a medical or dental intern or as &
madical or dental resident in training;

(iii) by any individual as an employee serving on a
temogonry basis in case of fire, storm, snow, earthquake,
flood, or other wimilar emergency; or

(iv) by a member of a board, committee, or council of
the District of Columbia, paid on a per diem, mesting, or
other fee basis,

(E) service performad in the nnxoy of the Government of
Guam (or any instrumentali ich is wholly owned by
such Government) by an employee properly classified as a
temporary or intermittent employee, if such service is not
covered by m retirement system establiched a law of
Guam; excapt that (i) the provisions of this subpar
ehall not be applicable to services performed by an slected
official or a membear of the legislature or in a hospital or
penal {nstitution by a patient or inmate thereof, and (i) for
purposes of this cugpauguph, clauses (i) and (ii) of subpara-
'"f)h (C) shall apply, or

(F) service in the employ of @ Stata (other than the District
of Columbia, Guam, or American Samoa), of any political
subdivieion thereof, or of any instrumentality of any one or
more of the foregoing which is whelly owned thereby, by an
individual who i2 not a member of 2 retirement system of

" such State, political subdivigion, or instrumentality, except
that the provisions of this subparagraph shall not be applica-
ble to service performed—

(i) by an individual who is employed to relieve such
individual from unemployment;

(i) in a hos{:tal. ome, or other institution by a
patient or inmate thereof;

(iii) by any individual as an employee serving on &8
te;xsoruy basis in case of fire, atorm, snow, earthquake,
flood, or other similar emergency;

(iv) by an election official or election worker if the
ramuneuﬁowqm a calendar year for such service is
leas than $1,000 with respect to service performed dur-
ing u?r calendar yetr commencing on or after January
1, 1895, ending on or before Decembar 31, 1999, and tha
adjusted amount determined under section 218(cX8XB)
for any calendar year commencing on or after Januar
1, 9003 with reapect to service performed during such
cnze;tg;r ynr”'l; or ) tod tolcly

v an emplo n a position compensa on
a fee basiy wh{:l: is go: ted urE:unt to section
211(c)X2XE) as 8 trade or business for purposss of inclu-
sion of such foss in net earnings from self amployment;
for Yurpoul of this uuhpuag::g, except as provided in
regulations prescribed by the Secretary of the Treasury, the

' e L 103296, §303oX1L struck sut “$100" and lbl!'mm( “$L000 with yospest to sarvico

od duni aland, 1, ndlag
Ere‘;';tr I\T r{%.ll‘l: : the nn:" F" :’%:l:o‘?n.r:-};: undo;-’ ““:?I gu‘&"fm f: ilz:ld’m
D mene on or sfer 1) ufn “ parfor i
::I.:bd‘:r yoor'', applicable to m:‘n‘u pu’-bﬂud on ar afler uuwﬂ:& ® § b
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q)- %? ¢ '4 ' “.%DCUMﬁ ACT—§218(c) (Cont.)

(6) The Commissioner of Social Security"” shall, st the request of
any State, modify the ement with such State so as to (A) include
any coverage group to which the agreement did not previously apply,
or (B) include, in the case of any coverage ,roup to which the
agreement aypiies, gervices previoualy exclu d {rom the agreement;
but the sgreement as 80 modified may not ba inconsistent with the
provisions of this section 8p licable in the case of an original

sement with & State. A modification of an agresment pursuant %o
clause (B) of the preceding sentence may epply to individuals to
whom paragraph (3XB) is applicable (whether or not the previous
exclugion of the service of such individuals was S:Irw.ant to such
paragraph), but only if such individuals are, on the effoctive date
specified in such modification, ineligible to be members of an
retirement system or if the modification with reepect to suc
individuals is pursuant to subsection (dX3). .

(5) Such agreement ¢hall, if the State requests it, exclude (in the
case of any coverage group) any agricu tural labor, or service
performed by a etudent, desi ated by the State. This paragraph
ghall apply only with respect to eervice which is excluded from
employment by any provision of section 210(a) other than panfn
(7) of auch section and service the remuneration for which is excluded
from wages by subparmrh (B) of saction 203(aX7?).

_: (6)Such agreement exclude—
o (A) service performed by an individual who is employed to
relieve him from unsmployment, _

(B) service performed in s hospital, home, or other institution
by a patient or inmate theraof,

(C) covered transportation service (as determined under sec-
tion 210(k)),

(D) service (other than agricultural labor or service performed
by a student) which is excluded from employment ‘I‘nc{
provision of section 210(a) other than paragraph (7) of »
section,

(E) service performed by an individual a3 an employee serving
on a temporary basis in case of fire, storm, snow, earthquaks,
flood, or other similar emergency, and .

(F) sarvice described in section 210(a X7XF) which is included as
“smployment” under section 310(a).*>

(7) No agresment may be made 'ﬁ icable (either in the original
agreemaent or by any meodification t ereof) to service performed l:z
any individual to whom Kurunph (3XB) is applicable unless su

sement provides (in the caie of each coverage {oup jnvolved)
sither that the service of any individual to whom suc paragraph is
applicable and who is a member of such coverage group shall
continue to be covered by such agreement in case he thereafter
becomes eligible to be a member of a retirement system, or that auch
service shall cease to be 5o covered when he becames eligible to be a
member of such a system (but only if the agreement is not already
spplicable to such eystem pursuant to subsection (dX8)), whichever
may be desired by the State.

___——-’—,—"
WPL. 105298, $10NaX4), struck cvt “‘ecrwtery” and substitutod “Cemmimaiensr of Secial
"-"‘-‘1’»‘2"':%'&"-‘2’ .luh'l'fh 1‘01)' lm\'m-d the lefhand merginetion thesvof align with
. (a)X18), w abi
subparagreph (). S8eu v.f. L P.L 105208, ﬂﬁ.l(d). for nfl‘:: of sonsteuetine. "o
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Exclusions--Mandatory and Optional

Social Security Act Sectlions 218(c)(3),
218(c)(S), 218(c)(6), 218(c)(8), 218(d)(5),
218(m)
431.  Effect of Exclusions

When an absolute or retirement system
coverage group ig included under an
agreement, the services of all employees
who are members of the coverage group

are covered uniess they are mandatorily or

optionally excluded.

432, Mandatory Exclusions

The Federul law requires the exclusion of

the following types of services.

- 5[ (@) Services of Employees Who Are
Hired To Relieve Them From
Unemployment

This generally excludes the services

1 performed by employees in work relief

;| programs (other than the supervisory or

y administrative employees for projects).
‘* " Generally it is the intent of the program

which establishes w 1
es) emplo
1s can usually be determined from the .
statutes or other authorities under which
the program s established,

Services of welfare reciptens performed
In rerurn for assistance payments are
excluded from coverage because the
primary imtent of such work-relief
programs is to provide assistance o needy
individuals and their families,

Www

1D:2026396219 PAGE
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Services performed by individuals under
work-training or work-study programs
which are designed to providc-;‘;;k
experience and training to increase the
employability of the individual are not
excluded from coverage because the
primary intent of the programs is not to
relieve from unemploymeny.

6714

Classroom activities under the Summer
Youth Programs of the Job Training
Partnership Act are not covered becouse
Such activity is not employmens, {.¢., no
product or service is provided by the
panicipants, and there is no emplayer-
employee relationship involved with respect
to such actlviries. (See SLCH 643.)

op
by a

Home or Other Institution
Patisnt or Inmate

A "patient” is someone undergoing
treatment or receiving care in the -
institution, An “inmate" is someone who
lives in the institution either because he
was committed or chose to enter
voluntarily.

Mental hospitals, homes for alcoholics,
veterans' homes, and correctional
institutions are examples of the institutions
ordinarily involved in this exclusion.

Services performed outside the institution
for the same unit of govemment which
operates it are considered performed "in
the institution.* Further, services
performed as part of the rehabilitative and
therapeutic program of the institution are
not covered if performed in the institution
by a patient or an inmats thereof.
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Prior to 1995, the Social Security Act did
not exempt these services from Social
Security coverage.

Miscellaneous Federal Leglslation
AfTecting State and Political Subdivision
Coverage

640. Introduction

Over the yeass, Federal programs have
been enacted to deal with almost every
category of economic and social problems.
Numerous Federal programs are
administered by Federal departments,
independent agencies, commissions, and
councils designed to provide economic
opportunity, social services or cash

{' assistance to people with a variety of needs.

Sometimes, services performed under
Federally enacted economic and human
development programs do not constitute
covered employment under the Social
Security Act. However, in some instances,
the services are, by statute, designated as -
being performed in the employ of the
United States for purposes of title II of the
Social Security Act. Pursuant to section
205(p) of the Social Security Act, the Social
Security Administration will decide whether
an individual has performed services in
covered employment, the periods of such
service, and whether remuneration paid for
such employment constitutes wages. The
head of the government agency designated
to administer & particular program will
determine the amount of remuneration paid
and the periods for which it was paid. The
wage payments may include both cash and
in-kind remuneration. In some situations,
the existence of coverage depends on the °
status of ths employing entity.

I1D:20263962189 PAGE 7714
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EMPLOYMENT ISSUES . 642

These instructions relate mainly to those
provisions under the enacting legislation
which state that certain services shall be
covered employment under the Social
Security Act, or, if the legisiation does not
specifically so state, those services which
are covered employment because of the type
of services rendered and the entity for
which performed.

641, Economic Opportunity Act of 1964

The Economic Opportunity Act of 1964
(referred to as the EO Act) was enacted
Avgust 20, 1964, Its major purposc was
stated as a mobilization of human and
financial resources of the nation to combat
poverty in the United States.

Mazany of the programs which originated
under the EO Act are now authorized under
sepanate legisiation. Among them {s the Job
Training Partnership Act which, on October
1, 1983, superseded the Comprehensive
Employment and Training Act of 1973,
Some other programs that were created as a
result of the EO Act and amendments to that
Act, were Job Corps, Community Action
Program, Headstart, Legal Services and
Native American Programs.

642, Job Truining Partnership Act -
P.L. 97-300

The Job Training Partnership Act (JTPA)
superseded the Comprehensive Employment
and Training Act (CETA) effective October
1, 1983,

As under the CETA program, services
performed under JTPA programs generally
are not excluded from the definition of
covered employment as activity to relieve
from unemployment.
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BASIC(8-98) EMPLOYMENT JSSUES

The status of any aetivity under the JTPA
is determined under the usual common-law
rules. There is no employer-employee
relationship with respect to classroom
training activities where the JTPA
participant is attending classroom training,
lectures, or demonstrations, because no
employment services with respect to such
JTPA activities are provided by the
participant.

If it is determined that the activity is
employment, the Federal-State agreement
and the mandatory coveraege provision of
OBRA, will determine the coverage status
of the employment if the employer is a State
or political subdivision.

If the employment services are performed
in a Stat2 or political subdivision position
which it not covered under the State’s
agreement for full Social Security coverage,
the services performed after April 1, 1986
by individuals newly hired after that date
would be subject to mandatory HI-only
coverage. See SLCH 210. (Also, such
employment services performed after July 1,
1991 in noncovered positions of a State or
political subdivision may be subject to
mandatory Social Security coverage. See
SLCH 215 regarding mandatory Social
Security coverage.)

Under the JTPA, which is a Federally
funded program, States and political
subdivisions organized in service delivery
areas, administer jointly with private
industry & job training program in the area.

See SLCH chapter 700 for informaton on
what constitutes wages under the JTPA.

643. Work-Study Programs

Lo

(a) . G;:m'al '

The most frequently encountered work-
study programs are the type of programs
formerly under title I of the Equal
Opportunity Act and currently administered
by the Department of Education and by
participating colleges and universities.

The purpose of the work-study programs
is to stimulate and promote part-time
employment of students who are from low-
income families and who are in need of
eamings if they are to continue their course
of study.

The Department of Education enters into
agreements with eligible institutions
(colleges, universities, and vocational
schools) under which the Secretary of
Education will make grants to such
institutions to assist in the operation of the
work-study programs. In brief, Federal
funds are allocated in accordance with a
prescribed formula, among all States.
Grants will then be made of those funds to
individual colleges and universities on the
basis of the institution's requirements for an
expanded work-study program.

(b) Composition of the Work-Study
Programs

Participation under these programs shail be
available only t0 a student: (2) who is from
a low-income family, (b) is in need of
earnings from such employment to pursue a
course of study, (¢) shows evidence of being
able to. maintain academic proficiency while
employed, and (d) has been accepted as a
full-time student or, if already enrolled and
attending the institution, is in good standing
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' Social Security purposes. From 1988
through June 30, 1992, employer-paid
premiums for group legal assistance up to
$70 per employee could qualify for an
exclusion from wages. Prior to 1988,
there was no $70 limit on the exclusion.

741. Group-Term Life Insurance

Effective January 1, 1988, employer-paid
premiums for group-term life insurance in
excess of $50,000 for an employee
(including any former employee who
separated from employment after 1988) no
longer qualify for an exclusion from
wages. Amounts not in excess of $50,000
continue to qualify for exclusion.

(P.L. 100-203)

Employer-paid premiums for former
—~. = employees who separated from
’ . employment before 1989 continue to be
 excluded from wages if the employee was
not reemployed by the same employer
after the termination date.
(P.L. 100-647)

Former employees who separated from
employment afier 1988 are required to pay

the employee portion of the Social Security

and Medicare taxes on IRS Form 1040.
The employer reports the uncollected tax
amounts on the Form W-2. (P.L. 10}-
508)

742, Job Training Partnership Act

Y Section 142(a) of the Job Training
Partnership Act (JTPA) provides that
individuals employed in activitles, or
engaged in on-the-job training authorized
under JTPA, be paid wages not Jess than
the highest of:

_WAGES

-- the minimum wage under section 6(a)(1)
of the Fair Labor Standards Act of 1938;

-- the minimum wage under the applicable
State or local minimum wage law: or

-- the prevailing rates of pay for
individuals employed in similar
occupations by the same employer.

Section 142(b) of the JTPA refers to r
“allowances, earnings, and payments,”
Allowances and payments which are not
intended as compensation for employment
services are not wages for Social Security
purposes. (See SLCH 642 for information -
on whether services performed under
JTPA are covered employment.) The
proper classification of any payment for
Social Security coverage purposes depends
on the circumstances under which the
payment is made. It is possible for an
individual to receive both wages and a
needs-based allowance. The allowance is
not part of the salary structure, but is a
needs-based payment made by the local
agency in addition to any wages paid
which are based on services performed by
the individual participating in the JTPA
program.

If payments under the JTPA program are
based on services covered under the Social
Security Act, the payments are wages as
defined in section 209 of the Act, unless
specifically excluded from coverage.

743. Jury Duty

Employer payments to an employee,
gbsent from work on account of jury duty,
that represent the differcnce between the
employee’s regular wages and the amount
received for jury duty are wages,
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1003. GOVERNMENTAL FUNCTIONS include legisiative,
oxecutive, and judicial activities: ©.9.. prevention of crimes:

acting for the genera! welfare and providing for the public
safety. Aiso known as “nonproprietary” tunctions..

I !
& 1

A proprietary function is generally a business engaged in by
a State or political subdivision similar to one a private
enterprise would engage in for profit. For example, a State
or local govemment may be engaged in a proprietary

function when it operates a liquor store, public amusement
park, or public utility,

A S - e ettt NS

What may be a proprietary function under the laws of one
State may not be classified as such in another. The
provisions of State law govern in determining whether a
function is governmental or proprietary.

r 1004. THE FOLLOWING KINDS OF WORK CANNOT BE
COVERED under a Federal-State agreement: _
g A. Work devised to relieve employees from unemployment, 1
§ This does not include many programs financed from
| Federal funds where the primary purpose is to give the
employee work experience or training. I
B. Work in a hospital, home, or other institution by a
patient or resident thereof.
C. Work by transportation system employess who are
covered compulsorily by Social Security (see §1005).
D. Work which would be excluded from Social Security if
performed for a private employer, except certain f
agricultural fabor and work by students.
E. Services performed by an employee serving on a
temporary basis in case of fire, storm, snow,
earthquake, flood, or other similar emergency.

P [

For coverage of services in firefighters' and police officers’

positions under a retirement system, see §§1011 and 1012,
Services of palice officers and firefightars whose positions E
are not under a retirement 8system of the State or political C

subdivision are covered when coverage is obtained for the f
coverage group.

2%¢
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404.1080 Work for States and thelr
¢ politioal subdivisions and Imatru-

mentalitiss.

(n} General. If you work as s em-
ployes of & Btate, & political suddivi-
olon of o Biate, or any wholly owned
{ostrumantality of one or more of
these, your work is excluded from sm-
playmsnt unless—

(1) The work is covered under an
agreament under section 213 of the Act
(se¢ subpart M of this part): or

(2) The work s coveved iransportation
¢vvice as deflned 18 section 210{k) of
the Aot (eee Daragraph (¢) of thls sao-
tion)

() You perferm services after July 1,
1801, sa a0 employes of & Beate (other
than the District of Colurmbls, Guam,
oF American 8amos), & peolitioal sub-
division of a Btate, or any wholly
ownud instrumentality of ome or more
of the foregaing snd you ate mot a
member of & retiromant system of auch
State, political suddivision, or instru-
meatality. Retirement aystem has the
mosning given that term Iz section
220(0)(4) of the Act, sxcedt as provided
fn regulations prescribed by che Sec-
retary of the Treasury. This paragraph
doea not apply Lo services performed—

{) As an employoo employed to re-
lleve you from unamployment;

(11) Jo & hospital, bome, or other tn
stitutdon where you are a patient or in-
mate thersol;

(ili) As an cmployes serviog om »
ternporary basie (n case of fire, atorm,
saow, earthquake, 160d, or other simi.
lar smergency;

(1¥) As an dloction officlal or sleotion
worker if tho rempaoratios paid in &
calendar year for such service prior to
1996 s loas than $100, or lose thap $1000
for ssrvioe performed In asy calandar
yoar after 15 and befors 3000, or, for
servioe performed In any calendar year
after 1000, less theh. the $1000 Dase
amount, as adjusted pursusut %o geo-
tion 316(cX8)(B) of the Socis) Security
Act to refleot changes iu wages {a the
economy. We will pubdlish this adjust
ment of the $1000 base amount in the
FEDERAL REOISTER on ot before Novem.
ber | preceding the year for which the
sdjuetment is made.

(¥) As su employes tn & position com-
pensated s0loly on a fee basls whioh is
treated, pureuant to seetion S11(cX3)(BE)

ID:2026396219
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of the Act, as & trade or business for
Durposss of inclusion of the feon in net
sarnjnga from self-employment: or

() The work s covared undgy
§404.1031 oc §404.2022.

(b) Medicare qualified povernment em.
ployment. Notwithstasding the provi-
slons of paragrepk (a) of this section,
your work may bs covared as Medicare
Qualified governmont employment (age
§404.10180(c) of this subpart).

(c) Coversd transporiation service—{1)
Work for 6 public transporiation system.
II you work for & publio trenaportation
systom of & 8tate or political aubaivi.
slon of & Btate, your werk may be aoy-
ored transportation servioe if all or
part of the system was acquired from
private ownersBip. You muet work as
an employss of the Stats or political
subdivision In connaction with 1ts opsr
ation of » pudlic transportation aystem
for your work to be coversd transpor-
tation sarvice. Thls paregraph sota out
sdditional conditions that must be maet
for your work (0 be covered tratispor-
tation servive. If you work for s pubdlio
transportation system but your work is
oot oovered transportation eervice,
your work may be covared for social 8-
ourity porposes under an agresmant
undar sestion 310 of the Aot (seo aud-
part M of this part).

() Tramsporiation systems acguired in
whole or in parl afisr J596 and before
1931, All work after 1850 for s publis
transportation syatam i{s covered trans-
portation sarvice if—

(1) Any part of the transportation
aystem was acQuired from private own-
ership after 1538 add before 1881; and

(1) No genersl petiremont ayatem
covering pabetantially sll work iz con-
nection with the operation of the
transportetion system and guarantesd
by the State constitution waa 19 effect
on ,Docomhor 31, 1850. ot

(3) Tramsportation rystem on

31, 1950. no part omh was
acqutred after 103 and dafore 1951, I no
pert of a trensportation system oper-
ated by a Biate or pelitical subdivision
ou December 31, 1650, was Acquired
from private ownorship after 1638 and
before 1051, work for that public trans-
portation system 3 not covered trans-
portation aervice cnless performed
under oonditious described {n pars-
graph (bX4) of this seotion.

PAGE

12714

social Sec

(4) Addit.
poriation
teaniports
wea aoqui
aftar 1080
transporte
portation
firet day ¢
following
the additi.

(1) The *
ployse wh

(A) Wor
pedtion w
tion bafor
by the &
snd

(B) Beoe
ot politde
with agd
of the aadd

anponce
by that o1

(A) Not
Taent ayst

(B) Cov
system w»
sions tha
sorided i
section:

i) Th
tom waa ¢
ical sobd
and

{v) We
tation oy
porwatior

(A) No
quired O

1086 and !

(B) Th
deacrided
asction
1820,

) Trar
1950. AN
tation ¢

" tabion se
 Th
not aper
subdivial

(i) AN
system
owaereh’

(1L A1
cal subd
of ita tr
vate OW;
eral ret




~ T
TR - st -

SEP-19-97 18:14 FROM:ARTICLE XX LEGAL

A 1&2q on

ID: 2026396219

@ ¥ Local v ee0

oums 20 ¢FR oM. 1309 20 crmron w197 camon

esction 2NB(g)32) of the Act all imter-
otate instrurmesotalitien may divide a
retirement eystem based oo whether
the employess in positions umdaer thet
systom want coverege. The States bav-
{ng this authority are Alaska, Califor-
ais, Oonneoticut, Fiorids, Georgle, Ha-
watl, Qlinols, Massachusstts, Mio-
nesota, Nevada. New Jersey, New Mox-
{00, Now York, North Dakota, Pean-
sylvanis, Rhode Inland. Tennessse,
Texas, Vormont, Washington, and Wis-
conain.

b) Divided retivement systam coveraoe
group. A dividsd retirement systam
eoversga group is 4 grouping under s
reotiroment systeru of pasitions of mem-
bers of the pystemn whe votsd for cov-
orage and poaitions of individuals who
basdome members of the aystem (the
‘‘yes' group), and positions of membders
of the system who 4id not elect cov-
erege (tha “po" group) and (peligible
omnployess (see §404.1208). Por purposes
of this seotion for groupe covered after
1869, the tevm 'member’ also inclaodes
individuals who dave an option to bhe-
come members of the retirement wys-
m but have not done 0. The position
of & mamber 1o the ‘'no'' group can be
covered if, within two years after the
agresment or modification extending
coverage to the ‘‘yes'' group is exe-
cuted, the 8tate provides an oppor-
tusity to tranafer the position to the
covered ‘‘yea' group and the individual
occupying ths poajtion makes s writ-
ten requedt for the tranefor. The mem.
bers of the *'00™ group can also be cov-
ored iI, by referendum, s majority of
them vote for ooverage. If the majority
votes for coverage, all poaitions of the
membere of the ‘80" group become
covered. There {g 80 further subdivy-
slom of the ‘'no’' group inte those who
voted for and those who voted againat
covernge. If the State requests, the
Ineligibles in the “'50™ group may be-
come part of the 'yes" group and have
their services covered.

(c) Rafarendum procedures. To divide &
rotirement system, the State must
‘oonduot ¢ refsrendum amotg the aye-
tom’s employess. If tho system is to De
dlvided, the governor or sz lndividual
aamed by hira must certify to the Seo-
setary that:

(1) The referendum was held by writ-
ten ballot 02 the Question of whethor

moembers of & ratirement systam wiah
ocoverage under 4h agreament:

(3) Al members of the retirement
system &t the time the vote was hold
-Bad the opportunity te vote:

(3) All mernbers of the aystes) on the
date the¢ notiee of the referentum was
{isaed were given at least 80 days’ no-
tios regarding the referendum:

(1) The veferemdum was conducted
ander the supervision of the governar
or :uncy or person dosignatad by him;
&k

(5) The retirement system was 4&i-
vided into two parts, one compoied of
positions of members of the aystem
who voted for coverage and the ather
composed of the remsining positions
under the retiremens system.

After the referendum tha State may 1o-
clude those membders who chose Cov-
erege under ity agresment as & retire-
meat systemn cOverage group. The
8tats Bas two years from the date of
the reforendom to enter into An agree-
rent or modification extending cov-
srage to that group.

$404.1208 Inaligible employess.

(8) Definition. AD insligible (s ag em-
poyee who, on firet ocoupying & poai-
tion under a retirement ayntem, s nos
eligidle for membdership ip that aystam
Yecause of a perscnal disqualification
Jike age, physical condition, or length
of service.

(%) Coverage of incligidls employess. A
Btate may, in its agresment or aazy
modificatios 10 the agrasmess, provide
covorage for the services of ineligiule
employess in ons of thres ways:

(1) A» part of or as an additian to aB
absolute coverage group;

(2) As part of a retirement system
coverage group covering sll poaitions
under the retivemant aystem: or

(3) As part of or as an additlon %0 s
retirement aystem ooversgs groop
composed of those members in poal-
tions 1o a retirement system who eboss
coverage.

un%mo Mandatorlly exsluded seve
oes.

Bome services are mandatorily ex-
oluded from coverage under a Btate’s
ement. They are:
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Social Security Administration

() Services of
hived
ment;

(b) Bervioss porformed in an {naciods

by 8 patient or iamate of the in-
otitution:

(o) Transporiation ssrvice subject to
the Fedsrml Insurunce Qontributions
Aot

(@) Certain smergency sorviess in
oase of fire, atorm, saow. volcano,
earthquake, flood or other similar
eTHAIgEDnOY; and

(v) Servicea other thap agricultural
labor or student services whaish would
be excluded from coverage if porformed
for & privats eraployer.

(D @ervises covered uader ssotion
AP of the Act. (8se
§404.1300(D) ) :

(83 FR 376, Aug. 29, 1046, e amendad at 57
PR §81), Daeo. 17, 1698)

HoL1310 Optionally exrluded serv.

employsasd who are
$0 relisve them from unemploy-

Osrtain services and positions may, if
the Btate reguests it, be excluded from
coversge. These exclusions may be ap-
plied on & etatewide dasis or s8leo-
Hvoly by coverags groups. They are:

(s) Borvices in any class or olaszea of
olective positions;

(b) Bervices 12 any olass or claseses of
pert-time positions;

(o) Berviom In apy class or Clusses of
’u:uonl whore the pay I3 on a fee
basls;

(d) Any agrioulturs! labor or studeat
80rvioss which would also be axcluded
if performed for s privats employer:
and

(s) For modifications oxeouted efter
. services performed by eleotion of-
flelals or slection workoerd {f the pay-
ments for thoeo services in a calendar
Joar are )08 than 31000 for calendar
Yoars after 194 and before 2000, or, for
oalendsr years aftor 1989, are less thap
. .1bs 31000 base amount as sdjusted pur-
suant to ssotion 2(c)BXB) of ths Act
£6 reflect changes in wages in the econ.
Gmy. We will pudlish this adfustment
" of the $1000 amount in the Fgp-
ERAL mnt?o‘ 0B Or before November 1
Kooeding year for whioh the ag-

- izstment 18 made.

3. 1808, a8 amcnded at
e, July 84, 1908)
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0404.1511 Interstate {nstramentalities.
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(s} They most be logally authortzed
10 enter iBto an agreament with the
Secretary:

(®) They are oubjeot to the same
rules that are applied to the Btates;

(0) They may divide Tetirement «ys-
tems and oover only the
mombirs who wang coverage; and

(d) They may provide covarage for
firefighters and police officers {a poai-
tions undara retirement aystom.

(39 PR 20078, Aug, 89, 1883, as amended at 83
FR 38363, July M, 1008)

$404.1213 Polies officers and fire-
fagkien.

(8) Gensral. For Social Bscurity cov.
rage purposes under section 218 of the
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(b) Proviting coverage. A Btate may
provide covoragy of:

(1) Police officers’ ang firefighters’
positiona not under a retirement ays-
tern al part of an abgolate SOverags
group:; or

(3) Police officery’ of firefigtiere’ po-
itions, or both, a8 part of a retirement
Systam coverage group.
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Internal Revenue Code
Section 3121 -- Definitions

(b) Employment. For purposes of this chapter, the term “employment” means any service, of
whatever nature, perforemd by an employee for the person employing him...... except that
such term shall not include --

(7)  service performed in the employ of a State, or any political subdivision thereof....
except that this paragraph shall not apply in the case of --

(F)  service in the employ of a State ... by an individual who is not a member
of a retirement system of such State... except that the provisions of this
subparagraph shall not be applicable to service performed --

(1) by an individual who is employed to relieve such individual from
unemployment.
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Department Of The Treasury
Office of Tax Legislative Counsel
1500 Pennsylvania Avenue, N.W.

Washington, D.C. 20220

September 25, 1997

To: Diana Fortuna
Fax: 456-7431

Number of pages (including this coversheet):

From: Paul Crispino

Tel: 202/622-0224
Fax: 202/622-9260

Comments: Attached is a portion of IRS Publication 963. As | mentioned, the IRS
is investigating whether it has ever interpreted section 3121(b)(7}(F){(i}. The IRS
Publication refers to sections 218(c)(6) and 210(a)(7){F) of the Social Security Act,
as interpreted in the Social Security Handbook (1993 edition). Hence, the
Publication is providing an interpretation of the Social Security Act and not the
Internal Revenue Code.

m 1

NOTE: THIS MESSAGE IS INTENDED ONLY FOR THE USE OF THE INDIVIDUAL OR
ENTITY TO WHOM IT IS ADDRESSED AND MAY CONTAIN INFORMATION THAT IS
PRIVILEGED, CONFIDENTIAL, AND/OR RESTRICTED AS TO OR EXEMPT FROM
DISCLOSURE UNDER APPLICABLE LAWS. If the recipient of this message is not the addressee
(i.e. the intended recipient), you are hereby notified that you should not read this document and that
any dissemination, distribution, or copying of this communication, except insofar as is necessary to
deliver this document to the intended recipient, is strictly prohibited. If you have received this
communication in error, please notify the sender immediately by telephone, and you will be provided
further instrucrions about the rerurn or destruction of this document. Thank you.

% d
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Copyright (¢) 1995 Tax Analysts f) /
Tax Notes Today

OCTOBER 20, 1995 FRIDAY ‘ﬂj PU(\[(C&TH‘-“ 9é3

DEPARTMENT: Other IRS Documents {ODC)

CITE: 95 TNT 205-9

LENGTH: 72687 words

HEADLINE: 95 TNT 205-9 FULL TEXT: IRS REFERENCE GUIDE FOR GOVERNMENT EMPLOYERS.

(Section 3121 -- Social Security Definitions) (Release Date: October 19, 1995)
(Doc 95-9553 (188 pages))

CODE: Section 3121 -- Social Security Definitions
SUMMARY :
The Service has announced (IR-95-58) the release of Publication 963, <f"

"Federal-State Reference Guide," a source of information on social security and
Medicare coverage and employer tax withholding requirements for government
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o the entire system,
o the employees of the state,
o the employees of each political subdivision,

o the employees of the state and the employees of any one or
more political subdivisions,

o the employees of any combination of political subdivisions,

o the employees of a hospital which is an integral part of a
pelitical subdivision,

¢ the employees of two or more hospitals, each of which is an
integral part of the same political subdivision, and

© the employees of each institution of higher learning.

MANDATORY EXCLUSIONS

P.83/64
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" Full Social Security coverage (mandatory or voluntary) is NOT possible for

the following kinds of work, i.e., mandatory exclusions under the Social

Security Act, section 218 (c) (6) and sectien 210(a) (7) (F) (Source: Social

Security Handbook, 1993, section 1018) ~
e e o

o Work to relieve employees from unemployment, sSuch as gservices
of welfare recipients performed in return for assistance
payments because the primary intent of such programs is to
provide assistance to needy individuals and their families.

Note: This exclusion does not include services performed by
individuals under work-training or work-study programs which
are designed to provide work experience and training to
increase the employability of the person because the primary

intent of such programs is not to relieve them from

unemployment .

TOTAL P.B84



New Shaw Draft

Background: Rep. Shaw is trying to forge an alliance between Governors and Congressional
Republicans on workfare and Fair Labor Standards Act requirements. Governors of both parties
are concerned about the cost of compliance with FLSA and other labor laws, including payment
of the minimum wage, and the cost of FICA taxes for welfare recipients on workfare. Shaw is
trying to get Governors to endorse a new draft bill.

Shaw’s new draft tries to reclassify people in workfare programs as “trainees.” This would -
deprive them of the protections of the FLSA, including the minimum wage, and other labor
laws, including full health and safety protections and protection against discrimination.

It would also significantly weaken the welfare law’s tough work requirements for people on
welfare who perform “community service.” Instead of being required to work for 20 hours
a week in 1998, someone doing community service would only have to work as many hours
as the state could afford at the minimum wage. The balance of a recipients’ time could be
spent on job search and education activities.

We are also concerned that the definition of community service is so broad that it could
include nearly all subsidized work, allowing low benefit states to require less than 20 hours of
work from nearly all their “working” recipients. DOL is also concerned that it would weaken
labor protections for those performing community service.

The bill would also exempt community service positions from FICA and unemployment
taxes, which we indicated during the balanced budget negotiations that we were willing to
do. In fact, we agreed to such an exemption as part of a last-minute compromise on the
Balanced Budget Act that fell apart for other reasons.

Talking Points:

Worker protection laws, such as the Fair Labor Standards Act, should apply to workfare
participants in the same way they apply to other workers. No one doing real work should be
paid a subminimum wage or should be subject to health and safety hazards.

Rep. Shaw’s latest proposal would deprive workfare participants of those protections,
including payment of the minimum wage.

It would also weaken the welfare law’s tough work requirements -- requirements that were
the result of protracted negotiations among many part1es and which have not yet been put to
the test by states.

Paying WOrking welfare recipients the minimum wage and giving them other workéf y -
protections will promote the goals of welfare reform, because it will glve them the ablhty to
support their families and break the cycle of dependency.

The Administration is prepared to work with states to ensure that they can comply with the
law, without undue financial burden, and meet the welfare law's work requirements.
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IN THE HOUSE OF REPRESENTATIVES

Mr. B11aw introduced the tolluwing bill; which was reformed o the Committeo
on

A BILL

To provide rules governing the implementation of work expes
vience and community service programs under the pro-
gram of block grants to Stules for tempnrary agsistance
for neady fumilies, and for other purposes.

I Re it enacled by the Senato und Howse of Represenlu-
2 tives of the United States of America in Cungress assembled,
3 RECTION 1. SHORT TITLE.

4 This Act may be cited as the *Workfare Implementa-

S tion Act of 1497",

Y \r)/ e

Swplemder 22, 1987 (2:37 p.m) \/Q o

No.002 P,02
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1 8sEC. 1. RULES GOVERNING WORK EXPERIENCE AND COM.

2
3

MUNITY SERVICE PROGKRAMS.

(a) IN GENERAL.~-Section 407 of the Social Security

Act (42 U.8.C. 607) is amended by adding at the end the

fallowing:

“0) ReLes GOVERNING WORK EXPERIENCE PRo-

QRrAMS. -

“(1) DEFINITION. ~AR used in thig soction, the
term ‘work expericnce program’ means a short-term
or parl-tinie i,r\a‘iiiﬁlg)ssignmmt with a public or

)
(private organization for an individual who needs as-

sistance in becoming accustomed to basic work re-
quirements.
“(2) GoaL—The assignment of an individual

in & work experienco program should be designed to

promote the development of good work habits snd

basic work skills.

“(3) DURATION OF PARTICIPATION.—Participa-
tio in & work experience program shall be for a reu-
sonable length of time, based on the needs of the
participant.

“(k) RULEs GOVERNING COMMUNITY SEKVICE PRo-

GRAMS —

“(1) DEFINIMON.—As usced in this section, the
term ‘connnunity service program’ means a program

which is limited to projusts which serve a useful pub-

Soplambor 22, 1007 (2.97 p.m))

\

ware 1Y
~ (g (/L/

2

tignol




L : sep 24 97 = 11:53 No.010 P.04
: (<}
10 SEP 23'37  9:34 No.0D2 P.04

FAMG\SHAWA\SHAW.043 HLC

© 00 3 Nt & N

10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25

Sepamber 2, 1997 (237 p.m.)

lic parpese in fields sueh as health, social Kerice,
environmental protection, cducation, urban and rural
development and redevelopment, welfare, recreation,
public (acilities, public sufety, and day cure, and
other purposes identified by tha State.
“(2) MAXIMUM TIOURS 01 PARTICIPATION —
“(A) MoNtiLy LIMIT.—A  State  that

elects to extablish a commnunity service program

Sr—

et S by s e e o

may not reguire any individual to partieipate in
the program for a combined total number of
hours per month thut exceeds—

“(){1) the amount of nssistance pro-
vided during the mooth to the fuinily of
which the individual is a member under the
State programs funded under this par;
plus

“(I) the dollar value cyuivalent of
uny benefits provided during the month to
the household of which the individual is
member under the food stamp program
undor the Food Stamp Act of 1977; minus

“(I11) any amount. that is colleclad (or
reasonably expected to be collecled, as de-
tormined in accordance with methods ap-

proved hy the Seerctury, which may take




TEL:
1p:

F:\M5\SHAW\SHAW 043

—
-

O 60 9 DA U s W N

10

25

Septomber 22, 1997 (237 p.m.)

Sep 24 97 :11553 No.010 P.0S

ruyc vo

SEP 2397 9:34 No.no2 P.o5

ILLL.
4

account. of recent colleetions but not gr-

rearages) by the State as clild support on

behalf of the fumily of wlieh the individual
is 4 member that is not paid to the family;
divided by

“(i1) the minimum wage rate in cffoet
during the month under seetion 6 of the

Fair Labor Standards Act of 1938,

“(B) WEEKLY 10MIT.—A Stale that eleots
to extahlish _0 community service program muy
not require any illdi\’i(l;l;i- tv parlicipate in the
program for » combined {otal of more than 40
hours per weck.

“(C) PROCEDURE ROR ADDRESSING ER-
RORS.—A Btate that clects to establish a com-
munity service program shall establish proce-
dures to address errors in the application of
this paragruph.

“(3) SPKCIAL RULKS.—

‘(A)  EXEMPTIONS IROM FICA AND
FTITA—Amounts paid by reason of participa-
tion in & Wt(z projram—

(1) shall not be tuken into account—
“(1) as wages (us defined in see-

tion 3121(a) of the Internal Revenue
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Code of 1986 (reluting to Federal In-

surance._Contributions Aet)) ﬁu: »p.ur-

poses of chapter 21 of guch Code;

“(IT) as compensation (as defined

i section 3231(e) of such Code for

purposes  of sections 3201(a) and

3221(n) of snch Codo (relating to tier

1 railroad retirement. taxes); or

“(MT) as wages (as defined in

seetion 3306(b) of such Cude (relating

to Federal Unemployment Tax Act))

for ;)ur;>osc§—~<;f chapter 23 of such

Code; and

“(ii) «hall not be taken into account in
detertining any benefit under Federal law
to which the individual would otherwise be
entitled on account of the payment of such
amounts (other than a tier 2 railrod retire
ment beuefit).

“(B) RULES RRLATING 70 MINIMUM
WAGES AND MANNER OF PAYMENT OF
WAGES.—

“G)  BATISFACTION OF MINIMUM

WAGE  RULKS.—Compliance with para-

graph (2) with respect to a participant in
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a community rervice program  shall he
troated a8 compliance with any reguire.
ment of the Yair Labor Standards Act or
any other Federal law reluling to the
amount. or payment of minimum wages
that applies to the participant in respect of
participation in the program.

“(11) SATIBIACTION OF RULES AS TO
MANNER OF PAYMENT OF WAGR§.—The
provision of ussixtance under a State pro-
gram funded under this part. to a partici-
pant in a community serviee program, in
the form of a benefit check, shall be 1reat-
ed a8 complianeo with any requirement of
Federal law relating to munner of payment.
of wages that applies to %heﬁarticipunt in

respect of participation in the progrum.

18 “() HeaLTH AND SAFRTY.—Health and pafuty

19 standards ostablished under Federal and State law other-

20 wise applicable t working conditions of employees shall

2

—

be equally applicablo to working conditions of other par-

22 ticipants engaged in u work experiance or community gerv-

23 ice progrum pursuant to this scetion.”,
24 (b)
25 403B)((CHYENI)  of  sweh  Act (42 USs.0.

Raptamber 22, 1997 (2:37 p.m.)

CONKORMING AMENDMENT.—Sec¢tion

Plke
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603(a)(3)C)6)T)) is umended by inserting “(as such
terms are defined in section 407)" before the period.

(¢) RETROACTIVITY —The amendments made by thik
section shall take offect as if jucluded in the enactment
of gection 102(a) of the Personal Responsibility and Work
Opportunity Reconciliation Aet of 1996,

SEC. 3. STATE OPTION TO TAKE ACCUUNT OF CERTAIN
WORK ACTIVITIES OF RECIPIENTS WITH SUF-
FICIENT TARTICIPATION IN A CUOMMUNITY
SEKRVICE PROGRAM,

(2) IN GENERAL. —Scction 407(c) of the Bocial Secn-
rity Act (42 U.8.C. 607(c)) is amended by adding at the
end the following:

“(3) STATE OPTION 10 TAKE ACCOUNT OF CER-

TAIN WORK ACTIVITIES OF RECIFIENTS WITH SUFFI-

CIENT PARTICITATION IN A COMMUNITY RKRVICE

YROGIAM.—Notwithstanding paragraphs (1) end (2)— V3V

of this subsection and the durational limit of sub-
\Zwo voe & A

section (d)(tﬂ/ for pmrposes of determining monthly

participation rates under paragraphs (1)(B)(i) and

(2)(B) of subsection (h), an individual who, during

& month, has porticipated in a community service

pr vgram for the maximum number of hours that the

.

e s e

individual may be required to participate in such a

program during the month shall be treated us en-

i

e e
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gaged in work for the month if, during the month,
the individual has participated in uny other work ae-

e e

tivity for a immber of hours thut. is not. less than the

number of hours required by subsection (e)(1) for
the month minus such maximum nwnber of hours.".

(b) RETKOACTIVITY —The smendment made by sub-

section (a) of this section shall tuke offeet s if included
in the enactment of weetion 103(a) of the Personal Re-

sponsibility and Work Opportunity Reconcilintion Act of

10 1996.

11 skC.
12
13
14
15

4. PROTECTION AGAINST GENDER DISCRIMINATION
THROUGHOUT THE PROGRAM OF BLOCK
GRANTS TO STATES FOR TEMPORARY ASSIST:
ANCE TO NEEDY FAMILIES,

Scctlon 408(d) of the Social Security Act (42 U.S.C.

16 608(d)) is amended to read as follows;

17
18
19
20
21
22
23
24

Bwspleinder &g, WO (2:37 p.m.)

““(d) NONDISCRIMINATION PROVISIONS.—

“(1) The following provisions of law shull apply
to any program or activity which receives funds pro-
vided under this part:

“{A) The Age Diserimination Act of 1975

(42 UB.C. 6107 et seq.).

“(B) Bection 604 of the Rehubilitation Act

of 1973 (29 U.8.C. 794).
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“(C) The Americans with isabilitios Act
of 1990 (42 U.8.CC. 12101 et 5¢(1.).

“(D) Tite VI of the Civil Rights Act of
1064 (42 U.5.C. 20004 ¢t seq.).
“(2) Education, training, job scarch, and job
roadinesg  assistance  aclivities receiving  1°ederq)
funds provided under thix part shall be considered
an education program or activity receiving Kederal
{inancial assistance far purmoses of Li@f the
Kdueation Amendments of 1972 (20 U.S.C. 1681 ct.

\cac\la\u-a-uu

Z//

-
_—— D

seq.).”.

Seplember 22, 1007 (2:37 p.m )



)%

DoL-

New Shaw Draft

Revised definition of “work experience” (short-term training assignment with public or
private organization, with goal of development of good work habits and basic work skills)

. doesn’t appear to imply directly that they’re not employees, as old draft did
. may be intended to make it more likely that they will be classified as trainees? (but
does this have any effect on that?)

Same definition of “community service” as last draft -- very broad (projects that serve a
useful purpose)

Places “maximum hours of participation” limit on community service only (not work
experience) W

. Same formula: TANF plus food stamps less child support collected

Same FICA/FUTA exemption, but for community service only (not work experience)
(Treasury should confirm if identical)

Compliance with “maximum hours of participation” section shall be deemed to be
compliance with FLSA and other laws with respect to minimum wage -- have they fixed
dicey language of last draft?

Same (apparently successful) language that check can continue to come from welfare
office, not employer

Health/safety standards of federal/state law “otherwise applicable to working conditions of
employees shall be equally applicable to working conditions of other participants” in work

experience or community service -- Any implication about employee status here?

For those in community service who hit “maximum hours” limit, lets participants still hit

the work requirements by lifting limits on voc ed, job search, and job training directly W

related to employment.

Adds gender discrimination protection (only?) to TANF



Larry R. Matlack 09/24/97 10:19:13 PM

Record Type: Record

To: Diana Fortuna/OPD/EOP
cc: See the distribution list at the bottom of this message
Subject: Workfare Comments

Here are a few observations from the staff (from my shop Maureen Walsh and Debra Bond, and from
Keith's Jeff Farkas and Anil Kakani). This is a quick read, and | think we come to the same conclusion as
DOL -- this is not an improvement. DOL will, I'm sure, have many more and more detailed concerns.

Major Changes from previous draft;

1. Work experience programs (WEP) are not included in many of the provisions, including the wage
calculation. Such a program now is defined as "a short-term or part-time training assignment with a
public or private organization (as opposed to a "program designed to...provide experience and training").

2. New section of Health and Safety and Nondiscrimination (gender) provisions. If I'm correct, the latter
is the issue we raised at the end of the welfare jobs discussion in the budget bill. Whether it's the exact
language, | don't recall. DOL certainly will.

General concerns:

1. What effect does the exclusion of the WEP from many provisions have on workfare? Are the
participants paid minimum wage? Are they considered employees? Does this move WEP outside of the
workfare category? The earlier concern was that the work experience definition substantially weakened
the TANF work requirements by allowing training to count when minimum wage requirements could not
be met at minimum wage. This draft removes work experience from the "Maximum Hours of
Participation" and "Exemptions from FICA and FUTA" provisions, though leaving unclear what impact
these changes will have on the TANF work requirements as the key program definitions remain
sufficiently vague.

It appears that the participant would be more likely to be considered an employee under FLSA, given
language like "good work habits" and "basic work skills." On the other hand the section refers to
short-term training which is very broad. Are they trainees? Is it like an apprenticeship or taking a class?
Is this work under FLSA? If they are considered to be employees under FLSA then presumably they will
be covered by all of the worker protections.

It appears that participants can use the WEP toward their TANF requirements, but it is questionable

whether the states can use private or public sector experience to count toward their participation rates. If 7 2
states can no longer use private or public sector experience toward their participation rates — - do we ¢
agree?

2. WEP section needs to be tightened. The draft uses vague phrases like "Participation in a work

experience program shall be for a reasonable length of time, based on the needs of the participant”. )
What does that mean? There is no mention of maximum hours required to be worked. Does it tie to

benefits received or the 40 hour work week? Also it should include an explicit duration period, for <
example a 6 month on-the-job-training limit as stated in JTPA.



Previous Concerns:

e Page 3, section (2)(A)(i)(I): Previous concerns were raised over tightening this to cash benefits /
received under this program not child care or other benefits that States can offer under TANF.
Furthermore, DOL raised concerns over the "family of which the individual is a member" when there
may be two persons (mother and daughter) living in the same household with work requirements.
DOL also suggested adding in a statement that the participant could work longer than their benefits
mandate if paid under FLSA.

e Page 4, section 2(A)(i)(lll)(i)): Suggest revising to include the "federal or state minimum wage,
whichever is higher."

e Page 4, section 2(C): This section is very vague. It does not appear to give the participant a right of
action if they are underpaid. Suggest revising the legislation to include FLSA grievance procedures.

o Page 5/6 section 3(B)(i): Two problems - - First, it still states that compliance with the wage
calculation is compliance with any FLSA requirement. This should be revised to only be considered
compliance with Section 6 of the FLSA. Second, the broad language which refers to compliance with
other laws relating the wages needs to be deleted. It appears that it could be read to waive
Davis-Bacon and the Service Contract Act. "

e Retroactivity: We still do not understand whether this is a good or bad thing.

e |t appears that the FICA exemption means workfare will not count toward Social Security quarters. <
Do we want to fix this? Can we?

e |t appears that workfare is not excluded from Federal State income taxes.

~

Question: Did DOL check with organized labor for feedback?
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