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C. Closed in accordance with restrictions contained in donor's deed
of gift.
PRM. Personal record misfile defined in accordance with 44 U.S.C.
2201(3).
RR. Document will be reviewed upon request.

Freedom of Information Act - |5 U.S.C. 552(b)]

b(1) National security classified information |(b)(1) of the FOIA]

b(2) Release would disclose internal personnel rules and practices of
an agency |(b)(2) of the FOIA]

b(3) Release would violate a Federal statute [(b)(3) of the FOIA]
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March 15, 1995

MEMORANDUM

TO: Members of the National Commission
on Childhood Disability

FROM: Elaine Fultz

Staff Director

REGARDING: Commission’s hearing Bcheduie

As you may know, the Commission agreed at its
March 10th session to a schedule of nine hearings and
meetings. This schedule extends to the end of July.
The dates that were agreed to include:

March 27

Philadelphia hearing

April 7 - Washington, D.C. hearing

April 21 - Baltimore hearing

May 5 - Washington, D.C. meeting
May 19 - Los Angeles hearing
June 2 - Kansas City hearing
June 23 - Washington, D.C. meeting
July 7 - Washington, D.C. peeting
July 21 - Washington, D.C. meeting

With the exception of the March 27 meeting, all other
meetings are on Friday and will include a half-day
session on the following Saturday.
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Chair:
The Honorable Jim Slattery

Members:

Polly Arange

Fandly Voices

Adriane Asch, Ph.D.
Velaley G

Delores Berkovsky, M.SN.,
LMS.W,
St Terena's Home, Cathalic Charitien

Wade F. Horn, Ph.D.
Natioat Futberbood Initiative

Jennifer Howse, Ph.D.
Mareh of Dimes Binth Defects Foundaton

Sharman Davis Jamison
Parent Advocacy Caalition Educational
Rights Center

Dan Johnson
Madlaon, Wisconsin

Paul Marchand
The Are

James M, Perrin. M.D.
Massachasetts General Hoapital

M. Carmen S. Ramirez
Schools Are Por Bveryone

Carol Rank

Kasass Dinability Determisation &
Referral Service

H. Rutherford Turnbull U1
Beach Center oa Familirs & Dinabilides,
University of Kansas

Barbara Wolfc, Ph.D.
Usivensity of Wisconain

Staff Director:
Elaine Fultz. Ph.D.

National Commission on
Childhood Disability

801 Pennsylvania Avenue, NW, Suite 625, Washington, DC 20004
Tel: (202) 272-2228  Fax: (202) 272-2233

FOR IMMEDIATE RELFASE
April 10, 1995

NATIONAL COVMISSION ON CHILDHOOD DISABILITY
ANNOUNCES PUBLIC MEETING AND HEARING
APRIL 21 - 22, 1995

Contact: Flaine Fulz
(202) 272-2228

The National Commission on Childhood Disability, established by Congress
to assess the eligibility criteria for Supplemental Security Income (SSI) benefits for
disabled children, will convene in Baltimore, Maryland, on Friday and Saturday,
April 21 and 22, for a public hearing and meeting.

On Friday moming, the Commission will hear testimony from children's
mental health experts. The focus of the discussion will be on the special needs of
children with specific conditions, on their potential for improvement, and on the
services that they need to improve. The Commussion will also hear from officials of
the Social Security Administration on work incentives for older children and young
adults, on the impact of eliminating maladaptive behavior as a qualifying condition,
and on the ways in which SSA requires families to account for their use of cash
assistance. The afternoon will be devoted primarily to general policy discussion and
task force meetings.

On Saturday moming, the Commission will receive testimony from members
of the general public who were not previously scheduled to testify. Each speaker will
be allotted five minutes. Witnesses are asked to focus their testimony around the
following questions:

*  What extra expenditures do families incur in meeting the needs of a child
with a disability?

* To what extent are families foregoing income in order to care for such a
child at home?

*  Are vouchers or expanded health benefits preferable to cash benefits as
ways of meeting the needs of disabled children? Why or why not?

* Are the eligibility criteria that SSA uses to evaluate SSI childhood
applications appropriate? If not, how should they be revised?

2
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* Can SSA improve its delivery of services to children with disabilities in ways that promote
their independence and enhance their future work potential? If so, how?

Public officials, professionals, advocates, concerned citizens, and SSI recipients are encouraged to attend
and to testify. The day will conclude with a session of general policy discussion.
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National Commission on
Childhood Disability

801 Pennsylvania Avenue, NW, Suite 625, Washington, DC 20004
Tel: (202) 2722228  Fax (202) 272-2233

TO: Elizabeth Cohen
“~ fThe White House
456-7028

FROM: Elaine Fultz
Staff Director

RE: Notice from Commission
b

1



Polly Arango
Family Veices

Adrianne Asch, Ph.D.
Wellesley College

Dolores Berkovsky, M.S.N.,
LMS.W.
St Teresa's Home, Catholic Charities

Wade F. Horn, Ph.D.
National Fatherhood lnitiative
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March of Dimes Birth Defects Foundation
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Meeting Agenda
Friday, March 10, 1995

9:00-9:15 - opening comments by Chairman Slattery

9:15-10:45 - invited witnesses from Louisiana
and Arkansas
Panel One:
Willie Bell, Principal, Southside
Elementary School, Lake Providence,

Louisiana

Ray Owens, Pupil Appraisal Coordinator,
Morehouse Parish, Louisiana

Panel Two:

Dr. Bill Payne, Chief Medical
Consultant, Arkansas DDS

Lilly Mae Stark, Assistant Director,
Training, Quality Assurance and
Disability Hearings, Arkansas DDS

10:45-11:00 coffee break

11:00-12:00 General Accounting Office analysis of
the Individualized Functional Assessment
(IFA) - Cynthia Bascetta, Assistant

Director for Income Security Issues

12:00-12:15

Greeting by Social Security Commissioner
Shirley Chater, Ph.D.

12:15-1:15 lunch

1:15-3415

approaches to modifying the IFA -
James Perrin, M.D.



Fel5=3430

3:30-4:30

4:30-5:30

9:00-10:00

break

discussion of tiered benefit systems

Ilene Zeitzer, Special Assistant to
the Associate Commissioner,
Office of Disability, SSA

Caroll McBrine, M.D., Consultant,
Department of Veterans’ Affairs

Commission discussion

Saturday, March 11, 1995

- task force meetings

10:00-10:15 - break

10:15-1:00

- Commission discussion



Commission Hearing Schedule

March 31 - Washington hearing

April 21 - Philadelphia hearing

May 19 - Shreveport hearing

June 16 - Kansas City hearing

June 30 - resume Washington meetings

The Commission will also meet Saturday morning following each
Friday hearing.



Title XVI Disabled Children
Initial Level Determinations

Calendar Year 1994
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Number of Children Receiving Federally Administered SSI Payments

State/Region

Nation

Boston Region
Connecticut
Maine
Massachusetts
New Hampshire
Rhode Island
Vermont

New York Region
New Jersey
New York

Philadelphia Region
Delaware
District of Columbia
Maryland
Pennsylvania
Virginia
West Virginia

Atlanta Region
Alabama
Florida
Georgia
Kentucky
Mississippi
North Carolina
South Carolina
Tennessee

Chicago Region
lllinois
Indiana
Michigan
Minnesota
Ohio
Wisconsin

Dallas Region
Arkansas
Louisiana
New Mexico
Oklahoma
Texas

By Region and State
December 1994
Number of Number
Children

888,470 251,108
27,100 5,793
4,860 1,177
2,430 270
14,240 3,551
1,700 126
2,540 582
1,330 87
95,250 31,466
20,090 5,051
75,160 26,415
83,900 25,992
2,150 326
2,530 488
11,450 2,825
39,750 12,495
20,220 7,567
7,800 2,291
214,090 56,400
26,910 7,631
51,880 8,827
25,920 3,952
18,900 8,254
24,270 9,302
26,310 10,425
16,340 3,653
22,560 4,356
178,490 55,799
46,840 15,503
18,170 6,013
36,540 13,074
9,570 2,946
46,740 10,893
20,630 7,370
129,240 42 587
18,730 8,723
39,830 17,507
6,440 1,345
11,040 1,681
53,200 13,331

Percent

Percent of
National

Affected ~ Affected  Children

28.3%

21.4%
24.2%
11.1%
24.9%

1.4%
22.9%

6.5%

33.0%
25.1%
35.1%

31.0%
15.2%
19.3%
24.7%
31.4%
37.4%
29.4%

26.3%
28.4%
17.0%
15.2%
41.5%
38.3%
39.6%
22.4%
19.3%

31.3%
33.1%
33.1%
35.8%
30.8%
23.3%
35.7%

33.0%
46.6%
44.0%
20.9%
15.2%
25.1%

100.0%

3.1%
0.5%
0.3%
1.6%
0.2%
0.3%
0.1%

10.7%
2.3%
8.5%

9.4%
0.2%
0.3%
1.3%
4.5%
23%
0.9%

24.1%
3.0%
5.8%
2.9%
2.2%
2.7%
3.0%
1.8%
2.5%

20.1%
5.3%
2.0%
4.1%
1.1%
5.3%
2.3%

14.5%
2.1%
4.5%
0.7%
1.2%
6.0%

Percent of
National

IEA
100.0%

2.3%
0.5%
0.1%
1.4%
0.1%
0.2%
0.0%

12.5%
2.0%
10.5%

10.4%
0.1%
0.2%
1.1%
5.0%
3.0%
0.9%

22.5%
3.0%
3.5%
1.6%
3.3%
3.7%
4.2%
1.5%
1.7%

22.2%
6.2%
2.4%
5.2%
1.2%
4.3%
2.9%

17.0%
3.5%
7.0%
0.5%
0.7%
5.3%



State/Region

Kansas City Region
lowa
Kansas
Missouri
Nebraska

Denver Region
Colorado
Montana
North Dakota
South Dakota
Utah
Wyoming

San Francisco Region
Arizona
California
Hawaii
Nevada

Seattle Region
Alaska
Idaho
Oregon
Washington

Number of

Children

38,310
6,870
7,750

19,600
4,090

19,790
8,710
2,000
1,150
2,600
4,260
1,070

81,090
10,450
67,320
950
2,370

21,120
720
3,390
6,590
10,420

Number

Affected

11,440
1,904
2,587
6,055

894

3,886
1,197
384
173
631
1,070
431

11,961
2,056
9,534

73
298

5,640
186
1,538
956
2,960

Percent

Affected

29.9%
27.7%
33.4%
30.9%
21.9%

19.6%
13.7%
19.2%
15.0%
24.3%
25.1%
40.3%

14.8%
19.7%
14.2%

1.7%
12.6%

26.7%
25.8%
45.4%
14.5%
28.4%

Percent of
National
Children

4.3%
0.8%
0.9%
2.2%
0.5%

2.2%
1.0%
0.2%
0.1%
0.3%
0.5%
0.1%

8.1%
1.2%
7.6%
0.1%
0.3%

2.4%
0.1%
0.4%
0.7%
1.2%

Page 2

Percent of
National
IEA

4.6%
0.8%
1.0%
2.4%
0.4%

1.5%
0.5%
0.2%
0.1%
0.3%
0.4%
0.2%

4.8%
0.8%
3.8%
0.0%
0.1%

2.2%
0.1%
0.6%
0.4%
1.2%



Policy Options
Saturday Morning Discussion Session

1. Cash Benefits
continue current program
replace cash payments with voucher program

replace cash payments with state block grant
for medical and non-medical services

if so, continue cash payments to
dependents of overseas military
personnel

if so, authorize states to use block
grant funds to provide cash allowances
to meet children’s special needs

continue cash payments but establish multiple
benefit levels, based on severity of
disability

continue cash payments but provide temporary
eligibility for children with conditions that
may improve

if so, continue Medicaid after cash
benefits terminate

continue cash payments but tighten deeming
rules, so that benefits are paid only to poor
or near poor families

provide cash assistance only where a parent
must stay home to care for a disabled child

eliminate cash payments to families where
there is documented substance abuse

eliminate maladaptive behavior as a
qualifying condition

provide only noncash benefits in cases of
behavioral disorders

place a cap on family benefits



2. Retroactive Lump-sum Benefits
eliminate retroactive benefits

lengthen the current six-month exclusion of
retroactive lump-sum payments from family
resources, enabling families to save these
funds for the future

require payments to be saved for the long-
term benefit of the child

3. Individualized Functional Assessment
eliminate IFA

eliminate IFA and provide benefits under the
"functional equals" step to any child with a
medically determinable impairment that
results in two marked functional restrictions
described in (any of) the medical listings

modify IFA to increase stringency of criteria
for mental impairments, to eliminate
maladaptive behavior as a qualifying
condition, and/or to raise the severity
threshold of the IFA to the equivalent of the
threshold for the medical listings

require face-to-face interviews of applicants

4. Medical Listings

modify listings to increase the stringency of
eligibility criteria for mental impairments

tighten eligibility requirements for HIV-
positive children who do not have full blown
AIDS

5. Continuing Disability Reviews

require that CDRs be performed at least every
three years for children with non-permanent
disabilities

provide a source of funding for CDRs by

(a) placing SSA’s administrative funding off-
budget, or (b) crediting to a "revolving
fund" a portion of the benefit savings from
CDRs in one year, to be used to perform
additional CDRs in future years



6. Representative Payee Requirements

improve representative payee reporting
requirements by requiring more information,
more frequent reporting, documentation of
expenditures, and/or stronger enforcement of
the requirement that forms actually be
completed

provide representative payees with examples
of appropriate ways to spend SSI benefits

develop with each family a plan laying out
the needs to be met with SSI funds

7. Treatment
require all beneficiaries to follow a
treatment plan as a condition of eligibility
(treatment must be appropriate)

8. Medicaid
cover the cost of special day care and
respite care to allow parents to work

9. SSA Staffing

improve staff training in the use of the
Individualized Functional Assessment

increase SSA staff (by, for example, giving
SSA administrative funds the same off-budget
status as Social Security benefits)

10. Work Incentives

publicize the existence of SSI work
incentives

promote work incentives for children (if none
are specifically aimed at children, redesign
them)
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National Commission on

Childhood Disability

February 9, 1995

MEMORANDUM

TO: Members of the Commission on Childhood
Disability

FROM: Elaine Fultz /-

Staff Director

——

REGARDING: Materials Requested at February 3rd
Meeting

Enclosed you will find additional materials that were
requested at the Commission’s February 3rd meeting.
These include:
* Pre-1990 Childhood Mental Disorder Listings
* 1990 Supreme Court Zebley Decision
* 1991 District Court Stipulation and Order to
provide details on implementing the Zebley
decision

* 1993 District Court Stipulation and Order
pertaining to the readjudication of cases

* 1990 Expansion of Listings of Childhood Mental
Disorders

* 1991 Interim Final Rules for Determining
Childhood Disability '

* 1993 Final Rules for Determining Childhood
Disability

* Corrections to the 1993 Rules

If you have any questions, please call me at
(202)-690-6461.

Enclosures (8)
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B. Other malignant primary tumors with
progressive disease not controlled by pre-
scribed therapy.

13.25 Uterus—carcinoma or sarcoma
(corpus or cervix).

A. Inoperable and not controlled by pre-
scribed therapy; or

B. Recurrent after total hysterectomy; or

C. Total pelvic exenteration

13.26 Ovaries—all malignant, primary or
recurrent tumors. With:

A. Ascites with demonstrated malignant
cells; or

B. Unresectable infiltration; or

C. Unresectable metastases to omentum or
elsewhere in the peritoneal cavity; or

D. Distant metastases.

13.27 Leukemia’ Evaluate under the cri-
teria of 7.00ff, Hemic and Lymphatic Sytem.

13.28 Uterine (Fallopian) tubes—carcino-
ma or sarcoma.’

A. Unresectable, or

B. Metastases to regional lymph nodes.

13.20 Penis—carcinoma with metastases
to regional lymph nodes.

13.30 Vulva—carcinoma, with distant
metastases.

Part B

Medical criteria for the evaluation of im-
pairments of children under age 18 (where
criteria in Part A do not give appropriate
consideration to the particular disease proc-
ess in childhood).

Sec.

100.00 Growth Impairment.

101.00 Musculoskeletal System.

102.00 Special Senses and Speech.
103.00 Respiratory System.

104.00 Cardiovascular System.

105.00 Digestive System.

106.00 Genito-Urinary System.

107.00 Hemic and Lymphatic System.
108.00 [Reserved]

109.00 Endocrine System.

110.00 Multiple Body Systems.

111.00 Neurological.

112.00 Mental and Emotional Disorders.
113.00 Neoplastic Diseases, Malignant.

100.00 GROWTH IMPAIRMENT

A. Impairment of growth may be disabling
in itself or it may be an indicator of the se-
verity of the impairment due to a specific
disease process.

Determinations of growth impairment
should be based upon the comparison of
current height with at least three previous
determinations, including length at birth, if
available. Heights (or lengths) should be
plotted on a standard growth chart, such as
derived from the National Center for
Health Statisticss NCHS Growth Charts.
Height should be measured without shoes.
Body weight corresponding to the ages rep-

Part 404, Subpt. P, App. 1

resented by the heights should be fur-
nished. The adult heights of the child’s nat-
ural parents and the heights and ages of sib-
lings should also be furnished. This will pro-
vide a basis upon which to identify those
children whose short stature represents a
familial characteristic rather than a result
of disease. This is particularly true for adju-
dication under 100.02B.

B. Bone age determinations should in-
clude a full descriptive report of roentgeno-
grams specifically obtained to determine
bone age and must cite the standardization
method used. Where roentgenograms must
be obtained currently as a basis for adjudi-
cation under 100.03, views of the left hand
and wrist should be ordered. In addition,
roentgenograms of the knee and ankle
should be obtained when cessation of
growth is being evaluated in an older child
at, or past, puberty.

C. The criteria in this section are appiica-
ble until closure of the major epiphyses.
The cessation of significant increase in
height at that point would prevent the ap-
plication of these criteria.

100.01 Category of Impairments, Growth

100.02 Growth impairment, considered to
be related to an additional specific medical-
ly determinable impairment, and one of the
following:

A. Fall of greater than 15 percentiles in
height which is sustained, or

B. Fall to, or persistence of, height below
the third percentile.

100.03 Growth impairment, not identi-
fied as being related to an additional, specif-
fc medically determinable impairment.
With:

A. Fall of greater than 25 percentiles in
height which is sustained; and

B. Bone age greater than two standard de-
viations (2 SD) below the mean for chrono-
logical age (see 100.00B).

101.00 MUSCULOSKELETAL SYSTEM

A. Rheumatoid arthritis. Documentation
of the diagnosis of juvenile rheumatoid ar-
thritis should be made according to an es-
tablished protocol, such as that published
by the Arthritis Foundation, Bulletin on the
Rheumatic Diseases. Vol. 23, 1972-1973
Series, p 712. Inflammatory signs include
persistent pain, tenderness, erythema, swell-
ing, and increased local temperature of a
joint.

B. The measurements of joint motion are
based on the technique for measurements
described in the “Joint Method of Measur-
ing and Recording.” published by the Amer-
fcan Academy of Orthopedic Surgeons in
1865, or “The Extremities and Back" in
Guides to the Evaluation of Permanent Im-
pairment, Chicago, American Medical Asso-
ciation, 1971, Chapter 1, pp. 1-48.
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irain tumors. A. Malignant glio-
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lastoma, primary sarcoma or
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ite other brain tumors under the
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fotor dysfunction (due to any
1l disorder). Persistent disorgani-
leficit of motor function for age
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najor daily activities and results
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‘erebral palsy. With:

dysfunction meeting the require-
11.06 or 101.03; or

severe motor dysfunction (but
slight) and one of the following:
9 or less; or

re disorder, with at least one
or seizure in the year prior to ap-
r

cant interference with communi-
> to speech, hearing or visual

cant emotional disorder.

feningomyelocele (and related
With one of the following de-

"ibed treatment:

dysfunction meeting the require-
101.03 or § 111.06; or

severe motor dysfunction (but
slight), and:

y or fecal incontinence when in-

= for age; or

9 or less; or

xtremity involvement; or

ompensated hydrocephalus pro-

erference with mental or motor

1tal progression.

'ommunication impairment, as-

ith documented neurological dis-
one of the following:

Social Security Administration, HHS

A. Documented speech deficit which sig-
nificantly affects the clarity and content of
the speech; or

B. Documented comprehension deficit re-
sulting in ineffective verbal communication
for age; or

C. Impairment of hearing as described
under the criteria in 102.08.

112.00 MENTAL AND EMOTIONAL DISORDERS

A. Introduction. This section is intended
primarily to describe mental and emotional
disorders of young children. The criteria de-
scribing medically determinable impair-
ments in adults should be used where they
clearly appear to be more appropriate.

B. Mental retardation. General As with
any other impairment, the necessary evi-
dence consists of symptoms, signs, and labo-
ratory findings which provide medically de-
monstrable evidence of impairment severity.
Standardized intelligence test results are es-
sential to the adjudication of all cases of
mental retardation that are not clearly cov-
ered under the provisions of 112.05A. Devel-
opmental milestone criteria may be the sole
basis for adjudication only in cases where
the child’'s young age and/or condition pre-
clude formal standardized testing by a psy-
chologist or psychiatrist experienced in test-
ing children.

Measures of intellectual functioning.
Standardized intelligence tests, such as the
Wechsler Preschool and Scale of
Intelligence (WPPSI), the Wechsler Intelli-
gence Scale for Children—Revised (WISC-
R), the Revised Stanford-Binet Scale, and
the McCarthey Scales of Children’s Abili-
ties, should be used wherever possible. Key
data such as subtest scores should also be
included in the report. Tests should be ad-
ministered by a qualified and experienced
psychologist or psychiatrist, and any dis-
crepancies between formal tests results and
the child's customary behavior and daily ac-
tivities should be duly noted and resolved.

Developmental milestone criteria. In the
event that a child’s young age and/or condi-
tion preclude formal testing by a psycholo-
gist or psychiatrist experienced in testing
children, a comprehensive evaluation cover-
ing the full range of developmental activi-
tles should be performed. This should con-
sist of a detailed account of the child's daily
activities together with direct observations
by a professional person; the latter should
include indices or manifestations of social,
intellectual, adaptive, verbal, motor (pos-
ture, locomotion, manipulation), language,
emotional, and self-care development for
age. The above should then be related by
the evaluating or treating physician to es-
tablished developmental norms of the kind
found in any widely used standard pediat-
rics text.

¢. Profound combined mental-neurologi-
cal-musculoskeletal impairments. There are

Part 404, Subpt. P, App. 1

children with profound and irreversible
brain damage resulting in total incapacita-
tion. Such children may meet criteria in
either neurological, musculoskeletal, and/or
mental sections; they should be adjudicated
under the criteria most completey substanti-
ated by the medical evidence submitted.
Frequently, the most appropriate criteria
will be found under the mental impairment
section.

112.01 Category of Impairments, Mental
and Emotional

112.02 Chronic brain syndrome. With
arrest of developmental progression for at
least six months or loss of previously ac-
quired abilities.

112.03 Psychosis of infancy and child-
hood. Documented by psychiatric evaluation
and supported, if necessary, by the results
of appropriate standardized psychological
tests and manifested by marked restriction
in the performance of daily age-appropriate
aciivities; constriction of age-appropriate in-
terests; deficiency of age-approrpiate self-
care skills; and impaired ability to relate to
others; together with persistence of one (or
more) of the following:

A. Significant withdrawal or detachment;
or

B. Impaired sense of reality; or

C. Bizarre behavior patterns; or

D. Strong need for maintenance of same-
ness, with intense anxiety, fear, or anger
when change is introduced; or

E. Panic at threat of separation from
parent.

112.04 Functional nonpsychotic disor-
ders. Documented by psychiatric evaluation
and supported, if necessary, by the results
of appropriate standardized psychological
tests and manifested by marked restriction
in the performance of dally age-appropriate
activities; constriction of age-appropriate in-
terests; deficlency of age-appropriate self-
care skills; and impaired ability to relate to
others; together with persistence of one (or
more) of the following:

A. Psychophysiological disorder (e.g., diar-
rhea, asthma), or

B. Anxiety; or

C. Depression; or

D. Phobic, obsessive, or compulsive behav-
for; or

E. Hypochondriasis; or

F. Hysteria, or

G. Asocial or antisocial behavior.

112,05 Mental retardation.

A. Achievement of only those developmen-
tal milestones generally acquired by chil-
dren no more than one-half the child's
chronological age; or

B. IQ of 59 or less; or

C. 1Q of 60-69, inclusive, and a physical or
other mental impairment imposing addition-
al and significant restriction of function or
developmental progression.
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C. Motor dysfunction. As described in 111,06 motor

dysfunction may be due to any neurological disorder. It
may be due to static or progressive conditions involving
any area of the nervous system and producing any type
of neurological impairment. This may include weakness,
spasticity, lack of coordination, ataxia, tremor, atheto-
sis, or sensory loss. Documentation of motor dysfunc-
tion must include neurologic findings and description of
type of neurologic abnormality (e.g., spasticity, weak-
f_ness) as well as a description of the child’s functional
impairment (i.e., what the child is unable to do because
of the abnormality). Where a diagnosis has been made,
evidence should be included for substantiation of the
diagnosis (e.g., blood chemistries and muscle biopsy re-
ports), wherever applicable,

D. Impairment of communication. The documenta-
tion should include a description of a recent comprehen-
sive evaluation, including all areas of affective and effec-
tive communication, performed by a qualified
professional.

111.01 Category of impairment, neurological

111.02 Major motor seizure disorder.
A. Major motor seizures.

In a child with an established seizure disorder, the
occurrence of more than one major motor seizure per
month despite at least three months of prescribed treat-
ment.

With:

1. Daytime episodes (loss of consciousness and con-
vulsive seizures); or

2. Nocturnal episodes manifesting residuals which in-
terfere with activity during the day.

B. Major motor seizures.

In a child with an established seizure disorder, the
occurrence of at least one major motor seizure in the year
prior to application despite at least three months of
prescribed treatment. And one of the following:

1. IQ of 69 or less; or

2. Significant interference with communication due
to speech, hearing, or visual defect; or

3. Significant emotional disorder; or

4. Where significant adverse effects of medication in-
terfere wit}bma'or daily activities.

%M
111.03 motor seizure disorder.

In a child with an established seizure disorder, the
occurrence of more than one minor motor seizure per
week, with alteration of awareness or loss of conscious-
ness, despite at least three months of prescribed treat-
ment.

111.05 Brain tumors.

A. Malignant gliomas (astrocytoma—Grade III and
1V, glioblastoma multiforme), medulloblastoma, epen-
dymoblastoma, primary sarcoma or brain stem gliomas;
or

B. Evaluate other brain tumors under the criteria tor
the resulting neurological impairment.

111.06. Motor dysfunction (due to any
neurological disorder).

Persistent disorganization or deficit of motor function
for age involving two extremities, which (despite pre-
scribed therapy) interferes with age-appropriate major
daily activities and results in disruption of:

A. Fine and gross movements; or

B. Gait and station.

111.07 Cerebral palsy.
With:

A. Motor dysfunction meeting the requirements of
111.06 or 111.03; or

B. Less severe motor dysfunction (but more than
slight) and one of the following:

1. IQ of 69 or less; or

2. Seizure disorder, with at least one major motor
seizure in the year prior to application; or

3. Significant interference with communication due
to speech, hearing or visual defect; or

4. Significant emotional disorder.

111.08 Meningomyelocele (and related disorders).
With one of the following despite prescribed treatment:

A. Motor dysfunction meeting the requirements of §
111.03 or § 111.06; or

B. Less severe motor dysfunction (but more than
slight), and:

1. Urinary or fecal incontinence when inappropriate
for age; or

2. IQ of 69 or less; or

C. Four extremity involvement; or

D. Noncompensated hydrocephalus producing inter-
ference with mental or motor developmental progres-
sion.

111.09 Communication impairment, associated
with documental neurological disorder.

And one of the following:

A. Documented speech deficit which significantly af-
fects the clarity and content of the speech; or

B. Documented comprehension deficit resulting in in-
effective verbal communication for age; or

C. Impairment of hearing as described under the cri-
teria in 102.08.

112.00 MENTAL AND EMOTIONAL
DISORDERS

A. Introduction.

This section is intended primarily to describe mental
and emotional disorders of young children. The criteria
describing medically determinable impairments in adults
should be used where they clearly appear to be more
appropriate.
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B. Mental retardation. General.

As with any other impairment, the necessary evidence
consists of symptoms, signs, and laboratory findings
which provide medically demonstrable evidence of im-
pairment severity. Standardized intelligence test results
are essential to the adjudication of all cases of mental
retardation that are not clearly covered under the provi-
sions of 112.05A. Development milestone criteria may
be the sole basis for adjudication only in cases where the
child’s young age and/or condition preclude formal
standardized testing by a psychologist or psychiatrist
experienced in testing children.

Measures of intellectual functioning. Standardized in-
telligence tests, such as the Wechsler Preschool and Pri-
mary Scale of Intelligence (WPPSI), the Wechsler Intelli-
gence Scale for Children—Revised (WISC-R), the
Revised Stanford-Binet Scale, and the McCarthey Scales
of Children’s Abilities, should be used wherever possi-
ble. Key data such as subtest scores should also be in-
cluded in the report. Tests should be administered by a
qualified and experienced psychologist or psychiatrist,
and any discrepancies between formal tests results and
the child’s customary behavior and daily activities
should be duty noted and resolved.

Developmental milestone criteria. In the event that a
child’s young age and/or condition preclude formal test-
ing by a psychologist or psychiatrist experienced in test-
ing children, a comprehensive evaluation covering the
full range of developmental activities should be per-
formed. This should consist of a detailed account of the
child’s daily activities together with direct observations
by a professional person; the latter should include indi-
ces or manifestations of social, intellectual, adaptive,
verbal, motor (posture, locomotion, manipulation), lan-
guage, emotional, and self-care development for age.
The above should then be related by the evaluating or
treating physician to established developmental norms
of the kind found in any widely used standard pediatrics
text.

C. Profound combined mental-neurological-mus-
culoskeletal impairments. There are children with pro-
found and irreversible brain damage resulting in total
incapacitation. Such children may meet criteria in either
neurological, musculoskeletal, and/or mental sections;
they should be adjudicated under the criteria most com-
pletely substantiated by the medical evidence submitted.
Frequently, the most appropriate criteria will be found
under the mental impairment section.

112.01 Category of impairments, mental and
emotional
112.02 Chronic brain syndrome.

With arrest of developmental progression for at least
six months or loss of previously acquired abilities.

112.03 Psychosis of infancy and childhood.

Documented by psychiatric evaluation and supported,
if necessary, by the results of appropriate standardized
psychrlogical tests and manifested by marked restriction

in the performance of daily age-appropriate activities;
constriction of age-appropriate interests; deficiency of
age-appropriate self-care skills; and impaired ability to
relate to others; together with persistence of one (or
more) of the following:

A. Significant withdrawal or detachment or

B. Impaired sense of reality; or

C. Bizarre behavior patterns; or

D. Strong need for maintenance of sameness, with
intense anxiety, fear, or anger when change is intro-
duced; or

I' Panic at threat of separation from parent.

112.04 Functional nonpsychotic disorders.

Documented by psychiatric evaluation and supported,
if necessary, by the results of appropriate standardized
psychological tests and manifested by marked restriction
in the performance of daily age-appropriate activities;
constriction of age-appropriate interests; deficiency of
age-appropriate self-care skills; and impaired ability to
relate to others; together with persistence of one (or
more) of the following:

A. Psychophysiological disorder (e.g., diarrhea,
asthma); or

B. Anxiety; or

C. Depression; or

D. Phobic, obsessive, or compulsive behavior; or

E. Hypochondriasis; or

F. Hysteria; or

G. Asocial or antisocial behavior.

112.05 Mental retardation.

A. Achievement of only those developmental mile-
stones generally acquired by children no more than one-
half the child’s chronological age; or

B. IQ of 59 or less; or

C. IQ of 60-69, inclusive, and a physical or other
mental impairment imposing additional and significant
restriction of function or developmental progression.

113.00 NEOPLASTIC DISEASES,
MALIGNANT

A. Introduction.

Determination of disability in the growing and devel-
oping child with a malignant neoplastic disease is based
upon the combined effects of:

1. The pathophysiology, histology, and natural his-
tory of the tumor, and

2. The effects of the currently employed aggressive
multimodal therapeutic regiments.

Combinations of surgery, radiation, and chemother-
apy or prolonged therapeutic schedules impart signifi-
cant additional morbidity to the child during the period
of greatest risk from the tumor itself. This period of
highest risk and greatest therapeutically-induced mor-
bidity defines the limits of disability for most of child-
hood neoplastic disease.
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The Supreme Court decided:

SOCIAL SECURITY—Supplemental Security Income

Regulation used to determine whether child is “disabled” so
as to be eligible for Supplemental Security Income benefits,
which confines eligibility to children who can demonstrate im-
pairment through medical findings that equal those of one of
specific impairments listed in appendix to regulations, fails to
afford children who cannot show such equivalence opportunity
afforded to adults to demonstrate via individualized, functional
analysis that they are nevertheless disabled, applies stricter
disability standard, applicable to widows, of inability to engage
in “‘any gainful activity” rather than statutorily mandated stand-
ard of inability to engage in “any substantial gainful activity,"
and is not supported by showing that individualized, functional
analysis of children’s disability is unfeasible, and therefore is
contrary to Social Security Act provision requiring that disabled
children demonstrate disability of “‘comparable severity"” to that
of disabled adult. (Sullivan v. Zebley, No. 88-1377) Page 4177

Full Text of Opinions

No. 88-1377

LOUIS W. SULLIVAN, SECRETARY OF HEALTH
AND HUMAN SERVICES, PETITIONER v
BRIAN ZEBLEY ET AL.

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF
APPEALS FOR THE THIRD CIRCUIT

Syllabus
No. 88-1377. Argued November 28, 1989 — Decided February 20, 1990

The Social Security Act authorizes the payment of Supplemental Security
Income (SSI) benefits to, inter alios, a child who suffers from an impair-
ment of “comparable severity” to one that would render an adult dis-
abled. An adult is disabled if he is prevented from engaging in any sub-
stantial guinful activity by reason of certain medically determinable
physica! or mental impairments. Petitioner Secretary of Health and
Human Services has created a 5-step test to determine adult disability.
At the test's third step, s claimant may be found to be disabled if medical

NOTICE These opinions are subject 1o formal revision before publication
in the preliminary print of the United States Reports Readers are requesied
to notify the Reporter of Decisions. Supreme Court of the United States
Washingion, D 802054}. of any typugraphical or other formal errors. n
order that corrections may be made before the preliminary print goes 1o
press

evidence of his impairment matches or is equal to one of a listing of im-
pairments presumed severe enough to preclude any gainful activity,
thus making further inquiry unnecessary. However, since the listings'
medical eriteria are more restrictive than the statutory disability stand-
ard, an adult claimant who does not qualify at the third step may do so
after showing, at the fourth and fifth steps, that he cannot engage in his
past work or other work in the economy, given his age, education, and
work experience. In contrast, the Secretary’s test for determining
whether a child claimant is disabled ends if the claimant cannot show
that his impairment matches or is equal to a listed impairment, there
being no further inquiry corresponding to the final, vocational steps of
the adult test. Respondent Zebley, a child who was denied SSI bene-
fits, brought a class action in'the District Cour: challenging the child-
disability regulations. The court granted summary judgmen: for the
Secretary. The Court of Appeals vacated the judgment in part, finding
the regulatory scheme to be inconsistent with the Act, because the list-
ings-only approach does not account for all impairments of “comparable
severity,” and denies child claimants the individualized functional assess-
ment that the statutory standard requires and that the Secretary pro-
vides to adults.

Held: The child-disability regulations are inconsistent with the statutory
standard of “comparable severity.”

(a) While adults who do not qualify under the Listings still have the
oppartunity to show that they are disabled at the last steps of the Secre-
tary’s test, no similar opportunity exists for children, who are denied
benefits even if their impairments are of “comparable severity” to ones
that would actually (though mot presumptively) disable adults.

(b) The Secretary’s regulatory scheme—which applies the same ap-
proach to child-disability elaimants and to claimants for widows’ and wid-
owers’ Social Security disability benefita, despite the fact that the Act
uses a stricter standard for widows' benefits —nullifies the congressiona’
chaice to link the child-disability standard to the more liberal test applied
to adult disability elaims.

(¢) The Secretary’s argument that the listings-only approach is the
only practicakl: way to determine whether a child's impairment is com-
parable to one that would disable an adult is rejected Even if they
‘were set at the statutory level of severity, no set of Listings could ensure
that child claimants would receive benefits whenever their impairments
are of compar-ble sevarity to ones that would qualify an adult for bene-
fits under th.: individualized functional analysis contemplated by the
statute and provided to adults. That a vocational analysis is inapplica-
ble to childrer 30es not mean that s functional analyxis cannot be applied
to them, ince an inquiry into an impairment's impact on s child's normal
daily activities is no more amarphous or unmanageable than an inquiry
into the impact of an adult’'s impairment on his ability to perforrz any
kind of substartial gainful work that exists in the economy. Moreover,
the Secretary tacitly acknowledges that functional asseasment of child
claimants is possible in that some of his own listings are defined in terms
of fimetional eriteria, and the test for cessation of disability involves an
examination of a child elaimant’s ability to perform age-appropriate ac-
tvities.

855 F. 2d 67, affirmed.

BLYCEMUN, J., delivered the opinion of the Court, in which BRENNAN,
MARSEALL ST¥VENS, O'CONNOR, ScaLA, and KENNEDY, JJ., joined.
WHITE, J., flled 1 dissenting opinion, in which REENQUIST, C. J., joined.

NOTE. Where it is deemed desirable, a syllabus (headnote) will be
released * * * at the ume the opinion 1s issued The syllabus constitutes no

rt of the opinion of the Court but has been :parcd by the Reporter of
gectston! for the convenience of the reader g United Stares v Detroit
Lumber Co., 200 LS 321,307
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JUSTICE BLACKMUN delivered the opinion of the Court.

This case concerns a facial challenge to the method used by
the Secretary of Health and Human Services to determine
whether a child is “disabled,” and therefore eligible for bene-
fits under the Supplemental Security Income Program, Title
XVI of the Social Security Act, as added, 86 Stat. 1465, and
amended, 42 U. S. C. §1381 et seq. (1982 ed. and Supp. V).

I

In 1972, Congress enacted the Supplemental Security In-
come Program (SSI) to assist “individuals who have attained
age 65 or are blind or disabled” by setting a guaranteed mini-
mum income level for such persons. 42 U. 8. C. §1381.
The program went into effect January 1, 1974. Currently,
about 2,000,000 claims for SSI benefits are adjudicated each
year. Of these, about 100,000 are child-disability claims.!

A person is eligible for SSI benefits if his income and finan-
cial resources are below a certain level, § 1382(a), and if he is
“disabled.” Disability is defined in § 1382c(a)(3) as follows:

“(A) An individual shall be considered to be disabled for
purposes of this subchapter if he is unable to engage in
any substantial gainful activity by reason of any medi-
cally determinable physical or mental impairment which
can be expected to result in death or which has lasted or
can be expected to last for a continuous period of not less
than twelve months (or, in the case of a child under the
age of 18, if he suffers from any medically determinable
physical or mental impairment of comparable severity).

“B) For purposes of subparagraph (A), an individual
shall be determined to be under a disability only if his
physical or mental impairment or impairments are of
such severity that he is not only unable to do his previ-
ous work but cannot, considering his age, education, and
work experience, engage in any other kind of substantial
gainful work which exists in the national economy . . . .
“(C) For purposes of this paragraph, a physical or men-
tal impairment is an impairment that results from ana-
tomical, physiological, or psychological abnormalities
which are demonstrable by medically acceptable clinical
and laboratory diagnostic techniques.”

This statutory definition of disability was taken from Title I
of the Social Security Act, 42 U. S. C. §423 et seq., as
amended (providing for payment of insurance benefits to
disabled workers who have contributed to the Social Secu-
rity Program). See §§423(d)(1)(A) #nd (2)(A) (definitions of
disability).

Pursuant to his statutory authority to implement the SSI
Program,’ the Secretary has promulgated regulations creat-
ing a 5-step test to determine whether an adulf claimant is
disabled. See Bowen v. Yuckert, 482 U. S. 137, 140-142

}Social Security Administration, Office of Disability, Preliminary S:aff
Report: Childhood Disability Study, p. B-1 (Sep:. 20, 1989).

142 U.S. C. $405(a), made applicable to Tide XVI by §1383(dX1),
reads:
“The Secretary shall have full power and authority to make rules and regu-
lations and to establish procedures, not inconsistent with the provisions of
this subchapter, which are necessary or appropriste 1o carry out such pro-
visions, and shall adopt reasonable and proper rules and regulations to reg-
ulate and provide for the nature and extent of the proofs and evidence . . .
in order to estabush the right to benefits hereunder.”

(1987). The first two steps involve threshold deter-
minations that the claimant is not presently working, and
has an impairment which is of the required duration and
which significantly limits his ability to work. See 20 CFR
§§416.920(a) through (c) (1989). In the third step, the medi-
cal evidence of the claimant’s impairment is compared to a
list of impairments presumed severe enough to preclude any
gainful work. See 20 CFR pt. 404, subpt. P, App. 1 (pt. A)
(1989). If the claimant’s impairment matches or is “equal” to
one of the listed impairments, he qualifies for benefits with-
out further inquiry. §416.920(d). If the claimant cannot
qualify under the listings, the analysis proceeds to the fourth
and fifth steps. At these steps, the inquiry is whether the
claimart can do his own past work or any other work that ex-
ists in lie national economy, in view of his age, education,
and work experience. If the claimant cannot do his past
wo;k or other work, he qualifies for benefits. §§416.920(e)
and (f).

The Secretary’s test for determining whether a child claim-
ant is disabled is an abbreviated version of the adult test. A
child qualifies for benefits if he “is not doing any substantial
gainful activity,” § 416.924(a), if his impairment meets the du-
ration requirement, §416.924(b)(1), and if it matches or is
medically equal to a listed impairment, §§416.924b)(2) and
(8). In evaluating a child’s claim, both the general listings
and a special listing of children’s impairments, 20 CFR pt.
404, subpt. P, App. 1 (pt. B), are considered. If a child can-
not qualify under these listings, he is denied benefits. There
is no further inquiry corresponding to the fourth and fifth
steps of the adult test.

II

Respondent Brian Zebley, & child who had been denied SSI
benefits, brought a class action in the United States District
Court for the Eastern District of Pennsylvania to challenge
the child-disability regulations.* His complaint alleges that
the Secretary

“has promulgated regulations and issued instructions
. . . whereby children have their entitlement to SSI dis-
ability benefits based solely on the grounds that they
have a listed impairment or the medical equivalent of a
listed impairment . . . in contravention of the Act's re-
quirement that & child be considered disabled ‘if he suf-
fers from any medically determinable physical or mental
impairment of comparable severity’ to that which dis-
ables an adult under the program.”

Complaint in ED Pa. Civil Action No. 83-3314, 2. The Dis-
trict Court, on January 10, 1984, certified a class of all per-
sons “who are now, or who in the future will be, entitled to
an administrative determination . . . as to whether supple-
mental security income benefits are payable on account of a

*The regulations implementing the Title II dissbiliry standard, 42
U. S. C. §423(d), at issue in Yuckert, and those implementing the identical
Title XVI standard, §1382c(aX3), a: issue in this case, are the same in
all relevant mespects. Compare 20 CFR §§ 404.1520-1530 with §§ 416.920-
830 (1989).

‘Respondents Joseph Love and Evelyn Raushi, two children who were
denied benefits, are the other two named plaintiffs in this action. Al
three named plaintiffs’ individual claims were eventually remanded to the
E‘;omury by the District Court: only the class claims remain before this

urt.
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child who is disabled, or as to whether such benefits have
been improperly denied, or improperly terminated, or should
be resumed.” .

The court in due course granted summary judgment in the
Secretary’s favor as to the class claims, ruling that the regu-
lations are not “facially invalid or incomplete . . . and per-
mift] the award of benefits in conformity with the intent of
Congress.” Zebley v. Heckler, 642 F. Supp. 220, 222 (1986).
The Court of Appeals for the Third Circuit vacated in part
that summary judgment. Zebley ex rel. Zebley v. Bowen,
855 F. 2d 67 (1988). The Third Circuit found the Secretary’s
regulatory scheme for child disability benefits inconsistent
with the statute, because the listings-only approach of the
regulations does not account for all impairments of “compara-
ble severity,” and denies child claimants the individualized
functional assessment that the statutory standard requires
and that the Secretary provides to adults. Id., at 69. Al-
though the Court of Appeals recognized that the Secretary’s
interpretation of the statute is entitled to deference, it re-
jected the regulations as contrary to clear congressional in-
tent. The court remanded the case to the District Court
with the direction that summary judgment be entered in
favor of the plaintiff class on the claim that the Secretary
must give child claimants an opportunity for individualized
assessment of their functional limitations. Id., at 77. We
granted certiorari to resolve a conflict among the Circuits as
to the validity of the Secretary’s approach to child disability.*

I1I

Since the Social Security Act expressly grants the Secre-
tary rulemaking power, see n. 2, supra, “‘our review is lim-
ited to determining whether the regulations promulgated ex-
ceeded the Secretary’s statutory authority and whether they
are arbitrary and capricious.'” Bowen v. Yuckert, 482
U. 8., at 145 (quoting Heckler v. Campbell, 461 U. S. 458,
466 (1983)); see Chevron U. S. A., Inc. v. Natural Resources
Defense Council, Inc., 467 U. S. 837, 843-844 (1984) (“If
Congress has explicitly left a gap for the agency to fill, there
is an express delegation of authority to the agency to eluci-
date a specific provision of the statute by regulation. Such
legislative regulations are given controlling weight unless
they are arbitrary, capricious, or manifestly contrary to the
statute”). We conclude, however, that the Secretary’s child-
disability regulations cannot be reconciled with the statute
they purport to implement.

The statute generally defines “disability” in terms of an
individualized, functional inquiry into the effect of medical
problems on a person’s ability to work. Yuckert, 482 U. S.,
at 146 (Social Security Act adopts “functional approach”);
Campbell, 461 U. S., at 459-460, 467 (Act “defines ‘disability’
in terms of the effect a physical or mental impairment has on
a person’s ability to function in the workplace”; “statutory
scheme contemplates that disability hearings will be individ-
ualized determinations”).

The statutory standard for child disability is explicitly
linked to this functional, individualized standard for adult dis-

*The First and Eleventh Circuits have upheld the validity of the Secre-
tary’s approach to child disability, Hinckley ex rel. Martin v. Secretary of
Health and Human Services, 742 F. 2d 19 (CA1 1884); Powell ex rel. Pou-
ell v. Schweiker, 688 F. 2d 1357 (CA11 1982). Also, the Fifth and Eighth
Circuits have ruled that the Secretary properly applied the child-disability
regulations to deny beneflts in a particular case, without explicitly address-
ing the question whether the regulations are valid. Nash ez rel. Aleran-
der v. Bowen, B2 F. 2d 1291 (CAR 1989); Burnside ex rel. Burnside v.
Bowen, 845 F. 2d 587 (CAS5 1988). The Third Circuit in the present case
;scknuw}edged the conflict. Zebley ex rel. Zebley v. Bowen, 855 F. 2d 67,

(1988).

ability. A child is considered to be disabled “if he suffers
from any . . . impairment of comparable severity” to one that
would render an adult “unable to engage in any substantial
gainful activity.” 42 U.S. C. §1382c(a)3)(A). The next
paragraph of the statute elaborates on the adult disability
standard, providing that an adult is considered unable to en-
gage in substantial gainful activity, and is therefore disabled,
if he is unable to do either his own past work or other work.
§1382¢(a)(3)(B). In plain words, the two provisions together
mean that a child is entitled to benefits if his impairment is as
severe as one that would prevent an adult from working.

The question presented is whether the Secretary’s method
of determining child disability conforms to this statutory
standard. - Respondents argue, and the Third Circuit
agreed, that it does not, because the regulatory requirement
that a child claimant’s impairment must match or be equiva-
lent to a listed impairment denies benefits to those children
whose impairments are severe and disabling even though the
impairments are not listed and cannot meaningfully be com-
pared with the listings.” The Secretary concedes that his
listings do not cover every impairment that could qualify a
child for benefits under the statutory standard, but insists
that the listings, together with the equivalence determina-
tion, see 20 CFR §416.924(b)(3), are sufficient to carry out
the statutory mandate that children with impairments of
“comparable severity” shall be considered disabled. To de-
cide this question, we must take a closer look at the regula-
tions at issue.

v

The listings set out at 20 CFR pt. 404, subpt. P, App. I (pt.
A), are descriptions of various physical and mental illnesses
and abnormalities, most of which are categorized by the body
system they affect.* Each impairment is defined in terms
of several specific medical signs, symptoms, or laboratory
test results.” For a claimant to show that his impairment
matches a listing, it must meet all of the specified medical
criteria. An impairment that manifests only some of those
criteria, no matter how severely, does not qualify.* See So-
cal Security Ruling (SSR) 83-19," West's Social Security Re-
porting Service (Rulings Supp. Pamph. 1988) 90, 91-92 (“An
impairment ‘meets’ a listed condition . . . only when it mani-

*There are 125 impairments defined in the adult listings, and an addi-
tional 67 in the child listings. The body system eategories in the adult
listings are: musculoskeletal, special senses and speech, respiratory, car-
diovascular, digestive, genito-urinary, hemic and lymphatic, akin, and en-
docrine. In addition, there are four groups of listings not eategorized
by body system: multiple body system impairments, neurclogical impair-
ments, mental disorders, and malignant neoplastic diseases. The child-
disability listings include, in addition to all these, & category for growth
impairment.

'For example, under the "growth impairment” eategory of the child-
disability listings, 20 CFR pt. 404, subpt. P, App. I (pt. B) § 100, there is a
listing the medical eriteria of which require the claimant to show both a
“flall of greater than 25 percentiles in height which is sustained” and
“[blone age greater than two standard deviations . . . below the mean for
chronological age.” §100.03. Another example is the listing for “mental
retardation,” which requires that a child eclaimant show “[ajchievement
of only those developmental milestones generally acquired by children no
more thyn one-half the child's chronological age,” or “IQ of 69 or less,”
or “IQ of 60-69, inclusive, and a physical or other mental impairment im-
posing additional and significant restriction of function or developmental
progression.” §112.06.

*For example, in the growth impairment listing described in n. 7,
supra, 8 child claimant whose “bone age” was alightly less than two stand-
ard deviations below normal would not qualify under the listing, even if his
height was much more than 25 percentiles below normal

*Social Security Rulings are agency rulings “published under the au-
thority of the Commissioner of Social Security and are binding on all com-
ponents of the Administration.” 20 CFR § 422.408 (1989); see Heckler v.
Eduards, 465 U. S. 870, 873, n. 3 (1984).



fests the specific findings described in the set of medical eri-
teria for that listed impairment . . . . The level of severity
in any particular listing section is depicted by the given set of
findings and not by the degree of severity of any single medi-
cal finding—no matter to what extent that finding may ex-
ceed the listed value”) (emphasis in original).

For a claimant to qualify for benefits by showing that
his unlisted impairment, or combination of impairments, is
“equivalent” to a listed impairment, he must present medical
findings equal in severity to all the criteria for the one most
similar listed impairment.* 20 CFR §416.926(a) (a claim-
ant’s impairment is “equivalent” to a listed impairment “if
the medical findings are at least equal in severity” to the
medical criteria for “the listed impairment most like [the
claimant’s] impairment”), SSR 83-19, at 92 (a claimant’s im-
pairment is “equivalent” to a listing only if his symptoms,
signs, and laboratory findings are “at least equivalent in
severity to” the criteria for “the listed impairment most like
the individual’s impairment(s)”; when a person has a com-
bination of impairments, “the medical findings of the com-
bined impairments will be compared to the findings of the
listed impairment most similar to the individual’s most severe
impairment”)." A claimant cannot qualify for benefits under
the “equivalence” step by showing that the overall functional
impact of his unlisted impairment or combination of impair-
ments is as severe as that of a listed impairment. SSR
83-19, at 92-93 (“it is incorrect to consider whether the list-
ing is equaled on the basis of an assessment of overall func-
tional impairment . .. The functional consequences of the
impairments . . . irrespective of their nature or extent, can-
not justify a determination of equivalence”) (emphases in
original).

The Secretary explicitly has set the medical criteria de-
fining the listed impairments at a higher level of severity
than the statutory standard. The listings define impair-
ments that would prevent an adult, regardless of his age,
education, or work experience, from performing any gainful
activity, not just “substantial gainful activity.” See 20 CFR
§416.925(a) (purpose of listings is to deseribe impairments
“severe enough to prevent a person from doing any gainful
activity”); SSR 83-19, at 91 (listings define “medical condi-
tions which ordinarily prevent an individual from engaging in
any gainful activity”). The reason for this difference be-
tweer the listings’ level of severity and the statutory stand-
ard is that, for adults, the listings were designed to operate
as a presumption of disability that makes further inquiry un-
necessary. That is, if an adult is not actually working and
his impairment matches or is equivalent to a listed impair-
ment, he is presumed unable to work, and is awarded bene-
fits without a determination whether-he actually can perform
his own prior work or other work. See Yuckert, 482 U. S.,
at 141 (if an adult’s impairment “meets or equals one of
the listed impairments, the claimant is conclusively presumed
to be disabled. If the impairment is not one that is conclu-
sively presumed to be disabling, the evaluation proceeds to
the fourth step”; the listings “streamlin[e] the decision

* For example, a child claimant with Down syndrome (which currently is
not a listed impairment), a congenital disorder usually manifested by men-
tal retardation, skeletal deformity and cardiovascular and digestive prob-
lems, would have to fulfill the eriteria for whichever single listing his condi-
tion most resembled. See Brief for National Easter Seal Society, etal., as
Amici Curige 17, . 9.

¥ For example, if a child has both a growth impairment slightly less
severe than required by listing § 100.03, and is mentally retarded but has
w 1Q just above the cut-off level set by §112.04, he cannot qualify for
senefits under the “equivalence” analysis —no matter how devastating the
combined impact of mental retardation and impaired physical growth.

process by identifying those claimants whose medical impair-
ments are so severe that it is likely they would be found dis-
abled regardless of their vocational background,” id., at 153);
BRowen v. City of New York, 476 U. S. 467, 471 (1986) (“If a
claimant’s condition meets or equals the listed impairments,
he is conclusively presumed to be disabled and entitled to
benefits”; if not, “the process moves to the fourth step”);
Campbell, 461 U. S., at 460 (“The regulations recognize that
certain impairments are so severe that they prevent a person
from pursuing any gainful work . ... A claimant who es-
tablishes that he suffers from one of these impairments will
be considered disabled without further inquiry .... Ifa
claimant suffers from a less severe impairment, the Secre-
tary must determine whether the claimant retains the ability
to [work])").

When the Secretary developed the child-disability listings,
he set their medical criteria at the same level of severity as
that of the adult listings. See 42 Fed. Reg. 14705 (1977) (the
child disability listings describe impairments “of ‘comparable
severity’ to the adult listing”); SSA Disability Insurance Let-
ter No. III-11* (Jan. 9, 1974), App. 97 (child-disability list-
ings describe impairments that affect children “to the same
extent as . . . the impairments listed in the adult criteria” af-
fect adults’ ability to work).

Thus, the listings in several ways are more restrictive than
the statutory standard. First, the listings obviously do not
cover all illnesses and abnormalities that actually ecan be dis-
abling. The Secretary himself has characterized the adult
listing as merely containing “over 100 examples of medical
conditions which ordinarily prevent” a person from working,
and has recognized that “it is difficult to include in the listing
all the sets of medical findings which describe impairments
severe enough to prevent any gainful work.” SSR 83-19, at
91 (emphasis added). See also 50 Fed. Reg. 50068, 50069
(1985) (listings contain only the most “frequently diagnosed”
impairments); 44 Fed. Reg. 18170, 18175 (1979) (“The List-
ing criteria are intended to identify the more commonly oc-
curring impairments”). Similarly, when the Secretary pub-
lished the child-disability listings for comment in 1977, he
described them as including only the “more common impair-
ments” affecting children. 42 Fed. Reg. 14706 (the child dis-
ability listings “provide a means to efficiently and equitably
evaluate the more common impairments”).*

Second, even those medical conditions that are covered
in the listings are defined by criteria setting a higher level
of severity than the statutory standard, so they exclude
claimants who have listed impairments in a form severe
enough to preclude substantial gainful activity, but not quite
severe enough to meet the listings level—that which would
preclude any gainfu! activity. Third, the listings also ex-
clude any claimant whose impairment would not prevent any
and all persons from doing any kind of work, but which ac-
tually precludes the particular claimant from working, given
its actual effects on him—such as pain, consequences of medi-
cation, and other symptoms that vary greatly with the indi-
vidual¥—and given the claimant’s age, education, and work

¥ A Disability Insurance Letter (DIL) it an internal directive sen: by
the Secretary to the state agencies responsible for disability determuna-
tions. See Brief for Petitioner 36.

® There arp, as yet, no specific listings for many well-known childhood
impairments, including spina bifida, Down syndrome, muscular dystrophy,
autism, AIDS, infant drug dependency, and fetal alcohol syndrome. See
Brief for American Medical Association, ef al., as Amici Curige (ANA
Brief) 22. The Secretary, however, has proposed new Ls:ings for “Down
syndrome and other Hereditary, Congenital, and Acquired Disorders.”
52 Fed. Reg. 37161 (1987). See Reply Brief for Petitioner 19, n. 16.

“The Secretary has stated tha: the severity of perceived sympioms
such as pain has no bearing on the determination whether a claimant’s im-
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experience. Fourth, the equivalence analysis excludes
claimants who have unlisted impairments, or combinations of
impairments, that do not fulfill all the criteria for any one
listed impairment. Thus, there are several obvious catego-
ries of claimants who would not qualify under the listings, but
who nonetheless would meet the statutory standard.

For adults, these shortcomings of the listings are reme-
died at the final, vocational steps of the Secretary’s test. A
claimant who does not qualify for benefits under the listings,
for any of the reasons described above, still has the opportu-
nity to show that his impairment in fact prevents him from
working. 20 CFR §§416.920(e) and (f); Yuckert, 482 U. S.,
at 141 (if an adult claimant’s “impairment is not one that is
conclusively presumed to be disabling, the evaluation pro-
ceeds” to the fourth and fifth steps); Campbell, 461 U. S., at
460 (“If a claimant suffers from a less severe impairment”
than the listed impairments, “the Secretary must determine
whether the claimant retains the ability to perform either his
former work or some less demanding employment”).*

For children, however, there is no similar opportunity.
Children whose impairments are not quite severe enough to
rise to the presumptively disabling level set by the listings;
children with impairments that might not disable any and all
children, but which actually disable them, due to symptom-
atic effects such as pain, nausea, side effects of medication,
ete., or due to their particular age, educational background,
and circumstances; and children with unlisted impairments or
combinations of impairments" that are not equivalent to any
one listing—all these categories of child claimants are simply
denied benefits, even if their impairments are of “comparable
severity” to ones that would actually (though not presump-
tively) render an adult disabled.”

pairment meets or equals a listing. Social Security Ruling 82-58, DHHS
Rulings, Cumulative Edition 1982, p. 121 (“No alleged or reported inten-
sity of the symptoms can be substituted to elevate impairment severity to
equivalency . ... [Clomplaints of ‘severe,’ ‘extreme.’ or ‘constant’ pain
will not compensate for . . . missing medical findings and permit an ‘equals’
determination”) (emphasis deleted).

¥ About 25% of adult claimants qualify for benefits under steps four
and five of the Secretary’s test. House Committee on Ways and Means,
Background Material and Data On Programs Within the Jurisdiction of
the Committee on Ways and Means, 1889 Ed., 101st Cong., 1st Sess., 46
(Comm. Print).

 As the dissent points out, post, at 6-7, 42 U. S. C. § 1382(aX3XF) re-
quires that “the combined impact of [multiple] impairments shall be consid-
ered throughout the disability determination process,” and 20 CFR
§416.923 promises that “we will consider the combined effect of all your
impairments.” This assurance may be of value to adult claimants, but not
to children, for whom the combined effect of multiple impairments is con-
sidered only within the confines of the equivalence determination,
“whether the combination of your impairments is medically equal to any
listed impairment.” 20 CFR §416.926(a). As the Court of Appeals
noted, {f children are afforded the individualized consideration given to
adults, then §416.823 would fulfill the statutory mandate as to children
with multiple impairments. 855 F. 2d, at 76.

" Empirical evidence suggests that the rigidity of the Secretary’s list-
ings-only approach has a severe impact on child elaimants. There are
many rare childhood diseases that cannot meaningfully be eompared with
any of the listings. AMA Brief 6, 25 (it is unlikely “that any physician
eould make meaningful comparisons berween extremely rare diseases and
the set medical criteria listed by the Secretary”). Moreover, the listings-
anly approach disregards factors such as pain, side effects of medication,
feeding problems, dependence on medical equipment, eonfinement at
home, and frequent hospitalization, that vary with each individual case. A
recent study suggests that children with multiple impairments, young chil-
dren who cannot be subjected to the clinical tests required by the listings
eriteria, and children whose impairments have a severe functional impact
but which do not match listings eriteria, are of ten denied benefits. H. Fox
& A. Greaney, Disabled Children's Access to Supplemental Security In-
come and Medicaid Benefits (1888).

A telling example of the effect of the listings-only approach is found in
Wilkinson ex rel. Wilkinson v. Bowen, 847 F. 2d 660 (CA11 1887) (child

The child-disability regulations are simply inconsistent
with the statutory standard of “comparable severity.”
This inconsistency is aptly illustrated by the fact that the
Secretary applies the same approach to child-disability deter-
minations under Title XVI and to widows’ and widowers’ dis-
ability benefits under Title 11, despite the fact that Title II
sets a stricter standard for widows’ benefits. Under the
Secretary’s regulations and rulings, both widows and chil-
dren qualify for benefits only if the medical evidence of their
impairments meets or equals a listing. SSR 83-19, at 94.
Title II provides: “A widow . . . or widower shall not be de-
termined to be under a disability . . . unless his or her . . .
impairment or impairments are of a level of severity which
under regulations prescribed by the Secretary is deemed to
be sufficient to preclude an individual from engaging in any
gainful activity.” 42 U. S. C. §423(d)2)(B). When Con-
gress set out to provide disabled children with benefits, it
chose to link the disability standard not to this test, but in-
stead to the more liberal test set forth in § 423(d) (2)(A) and in
§ 1382c(a)(3)(A) (any impairment making a claimant “unable
to engage in any substantial gainful activity” qualifies him for
benefits). The Secretary’s regulations, treating child-dis-
ability claims like claims for widows’ benefits, nullify this con-
gressional choice. See Yuckert, 482 U. S., at 163-164 (dis-
senting opinion) (contrasting widows' disability statute with
the §423(d)(2)(A)/§1382c(a)(3) test, which requires an indi-
vidualized inquiry as to whether the claimant can work);
S. Rep. No. 744, 90th Cong., 1st Sess., 49 (1967) (disabled
widows’ statutory “test of disability . . . is somewhat more
restrictive than that for disabled workers")."

v

The Secretary does not seriously dispute the disparity in
his approach to child and adult-disability determinations.
He argues, instead, that the listings-only approach is the only
practicable way to determine whether a child’s impairment is
“comparable” to one that would disable an adult. An indi-

with rare liver disorder causing severe swelling, food allergies and fever,
and requiring constant care and confinement at home, does not qualify for
benefits because his impairment does not meet or equal the criteris for any
listing); see also Zebley ex rel. Zebley v. Bowen, 855 F. 2d 67 (CA3 1988)
(plaintiff Zebley denied benefita, despite evidence of congenital brain
damage, mental retardation, development delay, eye problems and mus-
culoakeletal impairment, because his condition did not meet or equal any
listing).

The disparity in the Secretary’s treatment of child and adult claimants is
thrown into sharp relief in cases where an unsuccessful child claimant,
upon reaching age 18, is awarded benefits on the basis of the same impair-
ment deemed insufficient to qualify him for child disability benefits. See,
e. g., Wills v. Secretary of Health and Human Services, 686 F. Supp. 171,
172, and n. 1 (WD Mich. 1887); Brief of National Organization of Social
Security Claimants’ Representatives as Amicus Curice, A-3 to A-24 (ALJ
decisions awarding benefits when child claimant turns 18). See also Tr. of
Oral Arg. 18-14.

"The dissent proposes that children who fail to qualify for benefits
under the Secretary’s current approach can simply “make their case before
the Secretary, and take the case to court if their claims are rejected.”
Poat, at 4-5. We fail to see why each child denied benefits because his
impairment falls within the several categories of impairments that meet
the statujory standard but do not qualify under the Secretary’s listings-
only approach, should be compelled to raise a separate, as-applied chal-
lenge to the regulations, or why a facial challenge is not s proper response
to the systemic disparity between the statutory standard and the Secre-
tary’s approach to child disability claims.

*The dissent, post, at 6, n. 2, appears to accept the Secretary’s argu-
ment that Congress expressly indicated its approval of his approach to
child disability in 1876, when it directed him to “publish criteria” to be em-
ployed to determine disability in children's cases. Unemployment Com-
pensation Amendments of 1876, §501(b), B0 Stat. 2683, 2685 (1976). At
that time, however, Congress could not have known the exact contours of
the Secretary’s approach. Congress had before it only the Secretary’s
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vidualized, functional approach to child-disability claims like
that provided for adults is not feasible, the Secretary asserts,
since children do not work; there is no available measure of
their functional abilities analogous to an adult’s ability to
work, so the only way to measure “comparable severity” is to
compare child claimants’ medical evidence with the standard
of severity set by the listings. Laying to one side the obvi-
ous point that such a comparison does not properly imple-
ment the statute because the Secretary’s current listings set
a level of severity higher than that prescribed by the statute,
this argument still is not persuasive. Even if the listings
were set at the same level of severity as the statute, and ex-
panded to cover many more childhood impairments, no set of
listings could ensure that child claimants would receive bene-
fits whenever their impairments are of “comparable severity”
to ones that would qualify an adult for benefits under the in-
dividualized, functional analysis contemplated by the statute
and provided to adults by the Secretary. No decision proc-
ess restricted to comparing claimants’ medical evidence to a
fixed, finite set of medical criteria can respond adequately to
the infinite variety of medical conditions and combinations
thereof, the varying impact of such conditions due to the
claimant’s individual characteristics, and the constant evolu-
tion of medical diagnostic techniques.

The Secretary’s claim that a functional analysis of child
disability claims is not feasible is unconvincing. The fact
that & vocational analysis is inapplicable to children does not
mean that a functional analysis cannot be applied to them.
An inquiry into the impact of an impairment on the normal
daily activities of a child of the claimant’s age—speaking,
walking, washing, dressing, and feeding oneself, going to
school, playing, etc.—is, in our view, no more amorphous or
unmanageable than an inquiry into the impact of an adult's

1678 and 1874 DILs and accompanying “medical guides” that eventually
became the child-disability listings, and the proposed regulations published
for comment at 88 Fed Reg. 1624 (1874).

The DILs are ambiguous as to the scope of the child disability determina-
tion. The 1973 DIL says that “childhood disability will be determined
solely in consideration of medical factors,” but it also says tha: “disability in
children mus: be defined in terms of the primary activity in which they
engage, namely growth and development,” and that “[d)escriptions of a
child's activities, behavioral adjustment, and school achievement may be
cansidered in relationship to the overall medica! history regarding severity
of the impairment.” SSA Disability Insurance Letter No. II1-11 (1873),
App. 80-91. The 1974 DIL does reflec: the listings-only approach, bu its
discussion of the “equivalence” determination suggests a broader inquiry
than the Secretary’s present rules allow. SSA Disability Insurance Letter
No. III-11, Supp. 1 (1974), App. 97 (“‘medical equivalency’ concept . . .
takes into account the particular effect of disease processes in childhood”;
when used to evaluate multiple impairments, “[eJach impairment must
have some substantial adverse effect on the child's major daily activities,
and together must ‘equal’ the specified impact™). Congress could not have
gueased that these early directives would evolve into the present regula-
tory scheme.

Similarly, the 1874 proposed regulations provide that a child ‘with an un-
listed impairment qualifies for benefita if his impairment is “determined

. with appropriate consideration of the particular effect of disease proc-
-un in childhood, to be medically the equivalent of a listed impairment.”
89 Fed. Reg., at 1626. The regulation defining “medical equivalence” says
only that an impairment is equivalent to a listed one “only if the medical
findings with respect thereto are at least equivalent in severity and dura-
tion to the listing findings of the listed impairment.” Id.; ef 20 CFR
§416.926 (1989) (current definition of equivalence, requiring claimant to
meet all criteria for the one most similar listed impairment). Thus, the
proposed regulations gave little warning of the Secretary’s current, strictly
limited equivalence analysis. At least until SSR 83-19 was promulgated
in 1983, it did not become clear that the listings criteria would be applied so
rigidly, and that proof of equivalence would require a strict matching of the
criteria for the single most similar listed impairment.

The 1976 directive to publish criteria therefore has little bearing on the
question whether the Secretary’s present approach to child disability is
consistent with the statute.

impairment on his ability to perform “any other kind of sub-
stantial gainful work which exists in the national economy,”
§ 1382c(a)(3)(B).® Moreover, the Secretary tacitly acknowl-
edges that functional assessment of child claimants is possi-
ble, in that some of his own listings are defined in terms of
functional criteria. See, e. g., 20 CFR pt. 404, subpt. P,
App. I (pt. B), §§101.03 (listing for “Deficit of musculoskele-
tal function” defined in terms of difficulty in walking or “[i]n-
ability to perform age-related personal self-care activities in-
volving feeding, dressing, and personal hygiene”); §111.02(B)
(listing for “Major motor seizures” defined in terms of “Sig-
nificant interference with communication” or “Significant
emotional disorder,” or “Where significant adverse effects of
medication interfere with major daily activities™); §112.05(C)
(men: . retardation listing for claimants with 1Q of 6069 re-
quiring “a physical or other mental impairment imposing ad-
ditional and significant restriction of function or develop-
mental progression”).® Also, the Secretary’s own test for
cessation of disability involves an examination of a child
claimant’s ability to “perform age-appropriate activities.”
20 CFR §416.994(c). Finally, the Secretary’s insistence that
child claimants must be assessed from “a medical perspective
alone, without individualized consideration of . . . residual
functional capacity,” Brief for Petitioner 45, seems to us to
make little sense in light of the fact that standard medical
diagnostic techniques often include assessment of the fune-
tional impact of the disorder.®

VI

We conclude that the Secretary’s regulations and rulings
implementing the child-disability statute simply do not carry
out the statutory requirement that SSI benefits shall be pro-
vided to children with “any . . . impairment of comparable se-
verity” to an impairment that would make an adult “unable to
engage in any substantial gainful activity.” §1382¢(a)(3)(A).
For that reason, the Secretary’s approach to child disability
is “manifestly contrary to the statute,” Chevron, 467 U. S.,
at 844, and exceeds his statutory authority.

The judgment of the Court of Appeals, vacating in par: the
Distriet Court’s grant of summary judgment in the Secre-
tary’s favor as to the claims of the plaintiff class, is affirmed.

It is 80 ordered.

JusTicE WHITE, with whom THE CHIEF JUSTICE joins,
dissenting.

*The Secretary’s own regulations state that this inquiry involves as
sessment of an adult claimant’s ability to “do physical activities such as
walking, standing, lifting. carrying, pushing, pulling, reaching, handling,”
and his sbility “to carry out and remember instructions, and to respond ap-
propriately to supervision. co-workers and work pressures in 8 work set~
ting.” 20 CFR §§ 416.845(b) and (¢) (1889). It is difficult to see why such
functional assessment would be feasible for adults and not for children.

® The Seqpetary contends that, because same of the child-disability list-
ings include functional eriteria, his approach to child disability adequately
takes account of functional considerations. Brief for Petitioner 42. This
argument is unavailing. The fact that some of the listed impairments are
defined in terms of functional eriteria is amall eomfort to child claimans
who do not have one of those impairments, and who fail to qualify for bene-
fits for one of the reasons discussed above.

®See AMA Brief 5 (“The view that proper study or treatmen: of pedi-
atric illneas and injury must include an assessmen: of the child's functional
capacity to perform age-appropriate activities is well accepted in the medi-
cal community . . .. The biological severity of an illness is an abstraction,
measured only by proxies, the most familiar of which are physiological se-
verity, functiona! severity and burden of illness™.

2-20-90 -
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Only two Terms ago, when reviewing an aspect of the Sec-
retary’s methodology for evaluating disability applications
under this Act, we emphasized that “Congress has ‘conferred
on the Secretary exceptionally broad authority’” in this con-
text, and we stated that the Secretary’s regulations were
therefore entitled to great deference. Bowen v. Yuckert,
482 U. S. 137, 145 (1987), quoting Heckler v. Campbell, 461
U. S. 458, 466 (1983). Because the majority has failed to
abide by this principle, I respectfully dissent.

As this case involves a challenge to an agency’s interpreta-
tion of a statute that the agency was entrusted to administer,
Chevron U. S. A. Inc. v. Natural Resources Defense Coun-
cil, Inc., 467 U. S. 837 (1984), provides the framework for
our review. We should therefore first ask whether Con-
gress has expressed a clear intent on the question at issue
here; if so, we should enforce that intent. If not, as I thinkis
the case, we should defer to the agency’s interpretation as
long as it is permissible. Id., at 842-845.

Section 1614(a)(8)(A) of the Social Security Act, 42
U. S. C. §1382¢(a)(3)(A) (1982 ed.) provides that a person is
disabled if he is unable by reason of any medically determin-
able physical or mental impairment to engage in any substan-
tial gainful employment; subsection (3)(B) further defines
“disability” by providing that the impairment or impairments
must be severe enough, considering the person’s age, educa-
tion, and work experience to prevent him from engaging in
any kind of substantial gainful employment which exists in
the national economy. The Secretary has implemented the
statute with respect to adults by regulations listing certain
impairments that he will, without more, consider disabling
because each of them would prevent an adult from engaging
in any kind of gainful employment. 20 CFR pt. 404, Appen-
dix 1 to subpart P (1989). If not suffering from one of those
impairments or its equivalent, an adult is then given further
consideration as required by subsection (3)(B) in order to de-
termine whether in light of his impairment and the specified
nonmedical factors he could perform any substantial gainful
activities in the national labor market.

At the end of 42 U. S. C. §1382¢(a)(3)(A), with its defini-
tion of disability, is a parenthetical provision defining that
term in the case of persons under 18: “or, in the case of a child
under the age of 18, if he suffers from any medically de-
terminable physical or mental impairment of comparable se-
verity.” There is no reference to nonmedical factors in this
definition and no references to specific consequences that an
impairment must or should produce. Furthermore, neither
“comparable”, “severity”, nor the two words together are
there or elsewhere defined in the Act, and their meaning is
anything but clear. The severity of an impairment that dis-
ables an adult is measured by its effects on the ability to en-
gage in gainful employment. But that yardstick is not useful
with respect to children, whose inability to work is not due to
mental or physical impairment, but to the stage of their
development and the labor market. Given this task of com-
paring apples and oranges, it is understandable that the Sec-
retary implemented the statute with respect to children in a
somewhat different manner than he did for adults, and surely
there is no direction in the statute to employ the same meth-
odology for both groups.

Under the regulations applying to children, a person under
18 will be considered disabled if suffering from a Part A im-
pairment listed for adults or its equivalent, as long as the dis-
ease’s processes have a similar effect on adults and younger
persons. Because vocational considerations are largely be-
side the point in dealing with children—a fact that the Secre-
tary submits Congress recognized in referring only to medi-

cal considerations in subsection (3)(A)’s definition of what
would disable a child—the regulations do not provide for fur-
ther consideration of the child in light of such factors. In-
stead, a child not suffering from a Part A impairment is eval-
vated under an additional listing of impairments in Part B of
Appendix 1 to subpart P, any of which, or its equivalent, will
be deemed sufficient to disable a child. The preamble to
Part B, published in 1977, 42 Fed. Reg. 14705, stated that in
identifying medical criteria that would establish disability for
a child, the Secretary had placed primary emphasis on the ef-
fects of physical and mental impairments in children, and the
restrictions on growth, learning, and development imposed
on the child by the impairments. The impairments that
were determined to affect the child’s development to the
same extent that the adult eriteria have on an adult’s ability
to engage in substantial gainful activity were deemed to be of
“comparable severity” to the disabling adult impairments.

I do not find this approach to be an impermissible imple-
mentation of the rather ambiguous congressional directives
with respect to children. . Surely it cannot be said that the
regulations, insofar as they use the Part A and Part B list-
ings, singly or in combination, to identify disability in chil-
dren, are inconsistent with the statute and void on their face.
And as I understand it, no one claims that they are. What is
submitted is, first, that the listings do not identify all of the
specific medical impairments that should be considered dis-
abling, and second, that each child not deemed disabled
under Parts A and B must be evaluated in terms of both his
or her medical impairments and nonmedical factors, as are
adults.

These alleged deficienzies are said to be sufficient to invali-
date the regulations on their face. But surely these claims,
if true, only would demonstrate that the regulations do not go
far enough. Furthermore, the claims purport to be sup-
ported by descriptions of various unlisted impairments and
anecdotal evidence, none of which, it seems to me, has been
adjudged by a court to be sufficient to demonstrate that the
Part B impairments, or their equivalents, fail to identify
impairments that will have comparably severe effects on a
child’s development as the disabling impairments for an adult
will have on an adult’s ability to engage in substantial gainful
employment. If there are medically determinable diseases
or impairments that should be considered disabling because
of comparable severity to those affecting adults, the children
suffering from them should claim disability, make their case
before the Secretary, and take the case to court if their
claims are rejected.’ As for the more general attack on the
regulation—that they do not provide for individualized eval-
uation based on nonmedical factors —the Secretary contends
that it is a reasonable construction of Section 3-A to confine
disabling criteria to medical factors where children are con-
cerned. In any event, rather than declaring the regulations

' The majority suggests that the agency has conceded that its listing ap-
proach is not intended to satisfy the statutory standard of “comparable se-
verity” because the Secretary only designed the lists to compensate claim-
ants wjyo suffer from disabilities that prevent any gainful activity, rather
than claimants who suffer from disabilities that prevent any substantial
gainful activity. It is difficult, however, particularly in light of the agen-
¢y’s interpretation of its own regulations, to extract from them an admis-
sion on the agency’s part that it has failed to fulfill its statutory responsibil-
ities. The regulations specifically state both that “[tJhe law defines
disability as the inability 10 do any substartial gainful activity by reason of
any medically determunable physical or mental impairment . . ." and that
“[i)f you are under age 1§, we will consider you disabled if ynu are suffering
from any medically determinable physical or mental impairmen: which
compares in severity to an impairment that would make an adult (a person
over 18) disabled.” 20 CFR §§ 416.905, 416.906 (1989).
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wholly or partly void on their face, the Court would be better
advised to insist on children making out their claims in indi-
vidua! cases; only then can a court confidently say that the
medically identifiable impairment, though neither a listed im-
pairment nor its equivalent, is nevertheless of “comparable
severity” and hence disabling when considered with nonmedi-
cal factors.
I thus largely agree with District Judge Fullam's view of
this case:
*Plaintiff 's argument may well be valid, in many cases;
But errors in applying the regulations in some cases do
not demonstrate invalidity of the regulations them-
selves. Part B of the Secretary’s listings of impair-
ments, 20 CFR §416.925, is not facially invalid or incom-
plete, seems to provide the necessary flexibility, and, in
my view, permits the award of benefits in conformity
with the intent of Congress. If these criteria are being
misapplied or misinterpreted, the remedy lies in the ap-
peal process in individua) cases, not in a class-action de-
cree.” Zebley v. Heckler, 642 F. Supp. 220, 222 (ED
Pa 1986).

The difference, furthermore, between the Secretary’s
regulatory approach toward adults and his approach toward
children accords with the different purposes underlying the
disability programs for the two groups. Congress provided
disability benefits for adults in order to ensure “the basic
means of replacing earnings that have been lost as a result of

. - . disability” for those who “are not able to support them-

selves through work . . . ." H. R. Rep. No. 92-231, pp. 146-
147 (1971). For this reason, insofar as adults are concerned,
the Act defines disabilities in terms of the effect that the
disabilities have on the claimant’s ability to fanction in the
workplace. In light of this purpose, it is appropriate for the
Secretary to evaluate adults not only in terms of the severity
of their impairment, but also in terms of their residual func-
tiona! capacity to perform work.

By contrast, Congress had a different set of considerations
in mind when it provided for children’s benefits. Recogniz-
ing that disabled children from low-income households are
“among the most disadvantaged of all Americans,” Con-

gress provided special disability benefits for these persons .

“because their needs are often greater than those of nondis-
abled children.” H. R. Rep. No. 82-231, supra, at 147-148.
In other words, Congress’ aim in providing benefits to these
individuale was not to replace lost income, but rather to pro-
vide for their special health care expenses, such as the home
health care costs arising out of the child’s medical disability.
It is consistent with this quite distinet purpose to focus con-
sideration on the severity of the child’s impairment from s
medical perspective alone, without individualized consider-
ation of vocational or similar factors or the claimant’s residual
functional capacity. The nature and severity of a child’s im-
pairment, rather than the child's ability to contribute to his
family’s income, will necessarily determine the child’s entitle-
ment to benefits.!

?Cangress’ acquiescence ip the Secretary’s regulatory technique for as-
seaaing child dusability applications supports the position tha: the Secre
tary’s approach is reasonable. 1n 1976, Congress directed the Secretary
20 publish his eriteria for evaluating disability payments for children. Un-
employmen: Campensation Amendments of 1576, § 501(b), 80 Scar 2685.
Despite the majority’s contention to the contrary, the history of this legis-
Jation indicates that Congress undersiood and, at Jeas: impleitly, eondoned
the Secreixry’s methodology for evaluating child disabibity elaims. The
Benate Repor: states:

“The regulations which have been issued with regard o disability for
thildren state that if s child's impairments are not those listad, eligibility
may still be met if the impairments ‘singly or in combination . . . are deter-
mined by the Social Security Administration, with appropriate eonsider-

stion of the particalar effect of the disease in chddreed, to e
meocally the equivaleat of & listed Impairment’™ & Rep No. 831245,

- fa

I also note that the majority faults the regulations on the
grounds that they do not adequately provide for considering
multiple impairments together. Ante, at —. As 42
U. S. C. §1382¢(a)(3)(F) (1982 ed., Supp. IV) requires, how-
ever, the regulations expressly provide that impairments in
combination may add up to qualify for benefits. 20 CFR
$416.923 (1989). The Court of Appeals recognized that the
Secretary’s regulations faithfully implement the statutory
mandate “by providing generally that the combined effect of
all of a claimant’s impairments will be considered throughout
the disability determination process.” Zebley v. Bowen, 855
F. 2d 67, 76 (CA3 1988). There is no cross-petition challeng-
ing this aspect of the judgment below, and the Court should
therefore not expand the relief obtained in the Court of

Appeals.
In sum, because I eannot econclude that the Secretary’s

" method for evaluating child disability claims is an impermissi-

ble construction of the Act, I dissent. The Social Security
Administration processes over 100,000 child disability claims
a year. The agency has a finite amount of funds with which
to work. By requiring the Secretary to conduct unspecified
individualized determinations in cases where an applicant
fails to satisfy the agency that he is otherwise disabled, the
majority imposes costs on the agency that surely will detract
from the pool of benefits available to the unfortunate children
that Congress has sought to protect through the Supplemen-
tal Security Income Program.

EDWIN S. KNEEDLER, Assistant to the Solicitor General (KEN-
NETH W.STARR, Sol. Gen., STUART E. SCHIFFER, Act'g AssL
Atty. Gen., THOMAS W. MERRILL, Dpty. Sol. Gen., JOHN F.
CORDES. and MATTHEW M. COLLETTE, Justice Dept attys.:
RICHARD P. WEISHAUPT, Philadelphia. Pa. (JONATHAN M
STEIN. THOMAS D. SUTTON. SHELDON V. TOUBMAN,
MARK KAUFMAN, and JAMES M. LAFFERTY, on the briefs) for
respondent
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ETIPLIATION AND ORDER
INTRODUCTION

On Fedbruary 20, 1950, the Supreme Court affirmed the
October 26, 19588 decision of the Urited States Court of Appeals
for the Third Circuit. gee Sulliv:n v, Zebley, _ V.B.__1 110 8.
Ct. 885 (1990)s Zeblev ex rel, Zebley v, Bowen, 855 ¥.2d €7 (3¢
Cir. 1988). That decision declare: invalid the Secretary's
existing regulations governing the adjudication of childheoeod
disabllity clairs under the Supplenental Security Income (BSI)
prograz as a basis for denying such claims.

This Btipulation and Order is agreed to by the parties.

I. Ecope ©f the Clacs

A. Pursuant to an Order entured by this Court on January
a0, 1984, the class Qus defined as follows:

*All persons who are now, or who 4n
Eoaiticiiattve Hetbryination = 0©

(whether initially, on
reconsideration, or ¢ mﬂm

as to vhether g RN dA
. OATED.
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incoze benefits are payable on
account of a child who is disabled, -
©or as to whether such benefits have
been irproperly denied, or
izproperly terzinated, or should be
resunmed.™
(footnote oxitted)

B. The class consists of all individuals whose
applications for SSI childhood disability payments were denied in
vhele or in part (denials in whole or in part are hereinafter
referred to as "denials") eor whose SSI childhood disability
paynpents vere terninated on medical grounds on or after
January 1, 1580 until the date of publication of the new
childhood disability regulation described in €II of this
Stipulation and Order. An individual is a2 mendber ©f the class by
reason of a denial after January 1, 1980 of a reguest to recpen 2
deterzination or decision denying a claim feor S$SI childhood
disability payments, if such reguest to recpen was pending on
January 1, 1580. . '

The class corprises three subclasses denoninated as Subclass
A, Subcless B and Subclass C as fcllows:

. Subclass A corprises individuals who receive:d
denials <froz January 1, 1980 until May 12, 1583; and

2. Subclass B comprises individuals who receive?d

denials froz May 13, 1983 until February 27, 1950;' and

-

' on February 27, 1950, the Social Security Administration
instructed all of its sdjudicatory components not to deny ©r -
terzinate any 8S] child's disability claim.
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3. Subclass C cormprises individuals who received
denials under the interir standard pursuant to .the Stipulation
and Order entered in this action on May 3, 1990.
i c; The scope ©f the class is nationwide. The class
dncludes parties in individual cases and other class actions that
are pending in federal courts to the extent that they involve
issues which overlap with this action.? The cless also includes
individuals who filed individual actions in federal courts
challenging the Secretary's denial or terzinsticon of his or her
(hereinafter referred to as "his") SSI childhood disability
benefits and wvho received 2 final judgment after January 1, 15¢&0,
that he or she (hereinafter referred to as "he") was not eligible
for SSI childhood disability payments. The Secretary will move
to rezand all SSI childhood disability cases pending in the
Federal courts for readjudication under the new regulaticn

described in § II of this Stipulation and Order.
III

The Social Security Adrinistration shall not deny SSI
childhood disadility benefits under 20 C.F.R. § 41€.924, the
regulation that the Supreme Court declared invalid as a basis fcr
zaking adverse decisions regarding children's SSI disability

clairs, and pre-existing instructions governing the adjudication

2 The following class actions involving challenges to
aspects of the children's disability regulations are currently
_pending: an v, Suvlliven, No. 3-8B-686 (E.D. Tenn.):; Hertwell

y. Bvllivan

van, No. B8-74 (D. Vt.): Marcve v. Spllivan, No. 85-C-
453 (N.D. 111.).
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©f BSI childhood disabllity claims, dncluding Prograz Operations
Xanual Syster (POMS), Bocial Security Ruling 83-19 (which has

Deen rescinded), other Social Security Rulings and any other

adrinistrative guidance. The Social Security Administration
shall not terzinate ESI childnood disability payments under 20
C.F.R. § 416.954(c) (198%5). This matter is renanded to the
Secretary for the promulgation ©f 2 new regulation pursuant to
the Secretary's ruleraking authority under 42 U.S.C. §§ 1302 an2
1383(d) (1), which regulation is intended to be consistent with
the decision ©f the Supreme Court. The Secretary has putlishe2
successcr regulaticn to 20 C.F.R. §§ 416.924 (the "new
regjulation™) and 416.954(c). This new regulation is final with
an oppertunity for public comment fellewing publicatien. The
Secretary may, if he deems it appropriste, revise the new
regulation in response to public comment. The Secretary will
zake all good faith efforts to publish any such revision within
fourteen months fron the close ©f the comment pericd. 1If any
such revisicn is not made within that time, the Social Se:ﬁrity
Ad=inistration shall report menthly to cless counsel a&s to the
status ©of the revision. The Secretary shall consult with and
perzit class counsel a period of 30 days from receipt within
which to cozment on 2 draft of any revision of the new
regulation, made in response to the public comment on the nev
regulation, before the revision is published. No chlllcnge to

the new regulation or the manner of its publication may be race
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under the Adcinistrative Procedure aAct, 5 U.S.C. §§ S51-559, 701-
706. '
III. Instructions and Training

= A. The Social Security Adrinistration shall issue
dnstructions as necessary to izplement the new regulation or any
Tevised regyulation prozulgated pursuant to € 1I of this
Stipulstion and Order. The Social Security Adc-inistration will
provide copies of the foregeing instructions to class counsel feor
their cozments pricr to issuance of the instructions as provided
in 9§ X of this Stipulation and Order.

B. Class counsel shall be notified cof formal trairing
sessions ©f Social Security Adrministration disability
sdjudicators, including Adrinistrative law Judges, conducted irn
the central and resicnal cffices concerning readjudications to be
conducted pursuant to § VII of this Stipulation and Order. Class
counsel, or their designated -.co-counsel, may attend such training
in the capacity of observers.’

IV. Public Nosice
A. Within 10 days after the cormencement of notificaticn
pursuant to § VI.A. of this Stipulation and Order, the Socieal

Security Adzministration shall begin to publicize nationwide the

3 For purposes of this Stipulation and Order, the term
Sdesignated co-counsel” shall mean co-counsel to class counsel
who are designated in writing by class counsel to the Office cf
the General Counsel, Department of Health and Human Services,
$ocial) Security Division, Baltimore, Maryland (hereinafter
referred to as "0Office of the General Counsel").
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relief to be provided as 8 result of the Zebley decision by press
Teleases and radic and television nnnounctnlnés. by posters in
all Social Security field offices and Office ©f Hearings and

" appeals field offices, and by posters made available to sgtate
velfare and public assistance agencies, to medical and health
agencies, hospitals and non-profit sgencies serving disablesd
children. Pudblic notice in Spanish will be provided in
accordance with the terms of the media plan under subparagraph B.
below. Distribution of this information shall be made to the
groups listed in Attachment 1 to this Stipulation and Order.

B. Within 20 days after entry of this Stipulation and
Order, the Social Security Adrinistration sh2ll give class
counsel 20 days to comment on its melia plan and will consider
any suggestions made by ther. In addition, the Social Security
Adcinistration will, to the extent practicable, provide class
counsel & reascnatle opportunity to review angd commert on
materials referred to in § IV.A. of this Stipuletion and Order
prior to their release to the public. Following receipt cf
cozments fronx class counsel, the Social Becurity Administraticn
vill advise class counsel, 8t least three working days in
advance, that it will adopt a final media plan or release the
saterials referred to in this subparagraph.

V. JIdentificetion of Potentis) Cless Merbers
The Social Security Administration shall, by means ©f its
‘data processing systexms, identify the names, Social Security

nurbers and last known addresses of potential class mexbers who
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bad a clairx denied, or wvhose payments were terzinated, between
January 3, 1580 and February 27, 1990.° This information will pe
-sent to class counsel, who may elect to receive it on corzputer
:i;bcs generated by the Social Security Adrinistration's existing
data processing systexn.
VI. Notice to Potentie] Cless Members
| A. The Social Security Adrministration shall, within €0
days after the approval by this Court of the form ¢f a notice
pursuant to subparagraph B. below, send a8 notice by first class
zail to each potential class merber identified pursuant to € V of
this Stipulstion and Order at his last known address inferrming
hip that if he so desires, the Social Security Adrministraticn
will rea2judicate his eligibility under the new regulation. The
notice vill advise the potential class member that his clair will
be considered only if he returns 2 postage-paid, pre-addressel
postcard or forn letter enclosed with the notice advising the
Social Security Adninistration that he desires-to have his cla:irn
readjudicated. The notice will also advise the potential class
mgezber that within 120 days ©f receipt of the nctice, he must
notify the Social Security Administration that he wants to have
his case re2djudicated. The notice will inform the potential

class merber that the Secretary's regulations for determining

¢ Cclass merbers who filed new claims or who had eclairs

pending on or after February 27, 1950, will have those claircs
adjudicated pursuant to the Stipulation and Order entered in this
action on May 3, 1950.
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good cause for xissing a deadline to reguest review are
applicable to a failure to reguest readjudication within the 120-
day period. Exacples ©f good cause include illness ©f the

. potential class mperber or a member of his icmediaste farzily, death

©f a farily mexber, inability to understand the notice or unusuzl
©or unaveidable circurstances that prevented timely return of the
postcard or forz letter. 20 C.F.R. § 416.141). The
detercination of good cause pursuant to 20 C.F.R. § €16.1411, for
failure to reguest readjudication within the 120-day pericd,
shall be pade in accordance with the purposes of the Social
Security Act. The time in which a potential class merder rus:
Tespond to the notice shall begin to run only upon receipt ¢f the
netice by the potential class menber. 20 C.F.R. § 416.14C1. The
Social Security Adrministration will send to class counsel a ccpry
©f{ any detercination by the Secretary that there is nct good
cause to excuse 2 potential class merber's failure to respond
tizely to the notice. The ﬁotential class meﬁber, or his
counsel, may seek to resolve the guestion of good cause by
negotiations with the Office of the General Counsel.

B. gorrents

Within 15 days of the entry ©of this Stipulation and Order,
the Social Security Adrministration shall provide a draft of the
notice to be sent pursuant to § VI.A. of this Stipulation and
Order to class counsel providing ther 10 days to comment therecn.
The parties shall subzit the notice to this Court for approval.

C. Foreign langusge Notices )



$

. Notices sent pursuant to § VI.A. ef this
Stipulation and Order will be sent in Spanish io all potential
class mexbers wvho have made or will make a reguest to the Social
_"Security Administration to receive notices in Spanish.’

2. Netices sent pursuant to § VI.A. of this
$tipulation and Order will contain short announcements in
Spanish, French, Chinese, Vietnamese and Portuguese advising
potential class menbers to have the notice translated or to
contact a2 Social Security office if they cannot read English.

An individual who does not understand English and who inguires at
a Social Security office about the relief available under Zetlev
shall be deenmed to have reguested readjudication.

D. ponder n n iver

1. The Scocial Security Adrministration shall,
cozmencing 60 cdays after completing the mailing ©f the notice to
potential class members purspant to § VI.A. of.this Stipulation
and Order, and every €60 days thereafter, send a list to class
counsel of the name, most recent known address, date of mailing
©f a second notice, as provided for by € VI.D.(2,3 & 4) of this
Stipulation and Order, and Social Security number of each
potential class menber whose notice is returned as undeliveratle.

The Social Security Adrinistration shall, commencing 120 days

} Under current procedures, individuals applying for
benefits are given the opportunity, if they so indicate, to
receive notices in the Spanish language. Accordingly, the Social
Becurity Adcinistration already has in its computer records an
indicator of those persons who reguested Spanish langusge notices
in connection with any current or prior application.
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after coxpleting the mailing of the notice to each potential
class menber pursuant to § VI.A. of this Stipulation and Order,
and every 60 days thereafter, send » list to class counsel of the
néme, most recent known address, date of zailing ©f a second
notice, as provided for by § VI.D.(2,3 & 4) of this Stipulation
and Order, and Social Becurity number of each class menber who
has not responded to the netice. Class counsel may elect to
Teceive this data on computer tapes generated by the Social
Security Adcinistration's existing data processing systex. The
Social Security Adrninistration will send these lists for a period
cf two years from the date the first list is sent to class
counsel or until a2ll class merbers are accounted fcr, whichever
occurs first. Class counsel may contact potential class menbers
and cdeterzine whether they meant to reguest review of their
claizs and, if so, to assist ther in deronstrating good cause fcr
having failed to do so in a timely manner.

- 38 The Social s;curity Administrat}on will, fer
potential class mernbers of both Subclasses A and B, as defined in
q I.B. of this Stipulation and Order, who fail to respond tc the
first notice or wvhese notices have been returned es
undeliverable:

a. Attempt to match the class mernber's Socieal
Security number with the Social Security Adrinistration's recerds
for the Retirement, Survivors and Disability Insurance Prograws
under Title II of the Scocieal Security Act in order té ebtain the

®2ost recent known addresses:
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b. Use its best efforts to effect, subject to
the requirezents of the Privacy Act, as amended by the Corzputer
Matching and Privacy Protection Act, § U.S.C. § 5522 ("Privacy

"“Aet"), cozmputer matches with any compatible, current and archival

state date systexs (such as Ald to Families with Dependent
Children, General Assistance, Food Stanps, Medical Assistance,
and prograzs for handicapped children under Title V of the Social
Security Act) in order to obtain the most recent addresses for
the purpose of sending & notice to class members. The Social
Security Adrinistration will, commencing six months after the
entry of this Stipulation and Order and every four months
thereafter, repeort to class counsel, with respect to each state,
whether the state has agreed, has refused or is still considering
whether to conduct a cormputer match, the date of such agreement,
the state's data systerms with which the state will atterpt 2
cozputer match, the date that the Social Security Administration
delivered its computer tape-bf potential clns; zenbers to the
state, and the date on which the state reports to the Scocial
Security Adcinistration that a computer match has been effectel
with a state data systen:

e Provide, subject to the reguirements of the
Privacy Act, its most current computer tape identifying potential
class merbers who have not responded to the first notice or vhose
notices have been returned as undeliverable to any local
governzent jurisdiction (such as & city or county) which reguests

the tape for the purpose of conducting a computer match with its
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data systexs to obtain the most recent addresses for the purpose
©f sending a notice to class menbers. The Social Security
Adzinistration will, commencing six months after the entry of
._.this Stipulation and Order and every four months thereafter,

Treport to class counsel whether a local government jurisdiction
has requested the Social Security Administration's corputer tape
with which to conduct a corputer match, whether a Privacy act
agreexent has been reached with the local government
jurisdiction, the date of such agreement, the date that the
Social Security Adrministration delivered its computer tape of
potential class merbers to the local government jurisdiction, and
the date on which a local government jurisdiction reports back to
the Sccial Security A2rninistration that it has accormplished 2
cozputer match;

d. Use its best efforts to obtain the most
Tecent known addresses of potential class perbers by matching its
Zerlev data base with an IEM mainframe compatible cormputer daca
tape of nongovernmental nonprofit organizations described in
section 501(c) (3) of the Internal Revenue Code ©f 1954
(26 UV.S.C. § 501(c)(3)) exermpt fror taxation under section 501 (2)
ef such Code, containing the names, Social Security nurbers, and
addresses of individuals reasonably likely to be mernbers of the
class vhich is furnished to the Social Security Administration
within one year ©f the entry ©f this Stipulation and Order.

e. Send a second notice by first cI;t: pail to

the potential class merber's most recent xnown address.
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- With respect to mexbers ©f Subclass B, as defined
dn § 1.B.2. of this Btipulation and Order, the 89#1&1 Security
Adzinistration shall, in addition to the foregoing, use the
procedures contained in POMS §§ DI 23005.001, 22010.3155 and
© 23005.080 if necessary to obtain the most recent known addresses
©f potential class mecbers whose notices have been returned as
undeliverable.

4. An individual who contacts a Social Security
office inguiring about the relief available under Zetlev shall be
deened to have reguested readjudication.

E. rminstion 3 rber

Individuals responding to the notice provided pursuant te
§ VIi.A. cf this Stipulation and Order will be screened for class
zenbership during the readjudication process set forth in
§ VII of this Stipulation and Order. The Social Security
Adzinistration shall mail to any individual deterrtined not to be
a Class merzber a notice of that deterzination.- The Social
Security Adninistration will send a copy of each class mperdership
denial notice to class counsel. The notice will provide that any
individual denied class merndbership will have 60 days from receip:
©f the notice in which to reguest that the Social Security
Adrinistration reexazine the class membership denial decision,
that he may also reguest inspection of his sdrinistrative recorcd
and that he will have » period of 10 days frorn notice of
availability of the record in which to conduct such §nspection at

& mutually agreeable office of the Social Security
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Adzinistration. The notice also will contain a telephone nurmder
for class counsel that the potential class nenbe; can call 4f he
wishes assistance in reguesting review of the denial of class
_--nnbersh'ip. The parties will attexzpt to Tesolve the Question of
an individual's class penbership by negotiations between the
. potential class mexber or his counsel and the Office ©f the
General Counsel. If the parties cannot resclve the guestion of
an individual's class merdbership through negotiation, either
party zay, by duly noticed motion, submit the unresclved rpatter
to the Court for resclution.
ViI. eag2judicasion

A.

d. The Social Security Administration shall

readjudicate the claim of any class member who reguests
readjudication pursuant to § VI.A. of this Stipulation and Order
and will make payments for all months for which an SSI payment
was not made to the class pember in which he met both the
disadbility and income and resources reguirements of the Social
Security Act, 42 U.S.C. § 1382(a), and regulations, 20 C.F.R.

§8 416.1100 g3 ses. and £16.1201 gt geg., beginning with the
effective date of 2 claim that was denied or the date on vhich
payments were terzinated. No payment will be made for any month
as to which the class mexber will be deterzined to have been
disabled but was financially ineligible for payment or was
-dizqualitied for any other non-disability reason. The Social

Security Adeministration will not be reguired to readjudicate @
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denial after January 1, 1580 of a reguest to recpen a
@eterzination or decision denying a claim for $5I ehildhood
disability payments, if such regquest to reopen was not pending on

January 1, 1580. The Social Security Administration will not
readjudicate, reopen or revise the denial of a class merber's
claizm or the terzination of his payments using the adult
disability standard on or after the date on which the class
mexber attained age 18.

2. Upon entry of this Stipulation and Order, the
Social Security Adrministration will give pricrity to adjudicating
8SI childhood disatility claims that are presently pending in the
adzinistrative process and then to reexarining claims which were
denied under the interir standard vhich was the subject of the
Stipulation and Order entered in this action on NMay 3, 1950.
Claizs that were denied priocr to the entry of this Stipulatien
and Order and are not pending shall be readjudicated generally in
the order in which a response to the notice is received. To the
extent practicable, the Social Security Adrministration also will
give priority to individual hardship cases of SSI childhood
disability claimants of which it is notified in writing by class
counsel.

B. es mon n nd Time ' Py

1. The Social Security Administration will make 2
good faith effort to conduct the readjudication of €lass mezders'

claims within the following time periods:
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a. Within 45 days of receipt of a postcard or
forz letter froz a potential class menber electing icvicw, the
Social Security Adrministration will record the receipt into its

-data bnie Civil Action Tracking Syster and transzit notice of the
receipt to the appropriate Sorial Security Field Office serving
the potential class menber.

b. Within 90 days of being notified of the
potential class mexber's election to have his clainm
readjudicated, the Field Office will, in accordance with its
cperating guidelines, POMS §§ DI 10005.001 g% se3., contact hir,
schedule a time for and conduct & persconal interview if necesszary
to reguest fror hir any evidence needed to readjudicate his cleairn
for disability and transfer his claim to the State Disability
Deterzination Services.

. Within 100 days of receiving the clainm frenm
the Field Office pursuant to § VII.B.1.b. ©f this Stipulation and
Order, the State Disatility Deterzinatien Ser#&ces serving the
potential class menmber's state of residence will, in accordance
with operating guidelines POMS §§ DI 22501.00) gt gez., contact
and reguest information and records from sources which were
recorded by the Field Office pursuant to its interview with the
class merber as needed to adjudicate his disadbility clair
pursuant to § VII.B.l.b. of this Stipulation and Order, and will
Teadjudicate his clair and issue a decision.

@. The Field Office shall, within ‘b.days ef the

dssuance of a decision that the class member is disabled, reguest
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the information needed to deternine whether the class mexber §s
eligible for payments based on nondisability eonsiderations (such
as income and resources), deternine the anount ©f BSI payments
._.%or which he is eligible, and effectuate payment.

2. Delays occasioned by the failure of a claimant or
any other source to supply information reguested pursuant to this
Stipulation and Order may extend the time lirits set forth in
q VII.B. of this Stipulation and Order.

3. Any class member whose claim is denied will be sent
a8 denial notice informing him of his right to sappea2l pursuant to
the Social Security Act and regulations, 42 U.S.C. §§ 405(g) and
13B83(c) (1) and (3): 20 C.F.R. §§ 416.1400 o3 gez.

4. The Social Security Adrministration shall not be
reguired to locate and retrieve claims files in order to
readjudicate claims under § VII cf this Stipulaticn and Order.
However, if an adjudicater Qeternines that 2 class menber's clair
will be denied, the Social Security Administration will attenpt
to secure the file if there is evidence that one exists. 1In
instances where the Sccial Security Administration sttexpts to
retrieve a file pursuant to this provision, the time lirits
contained in § VII.B. may be extended.

c. Any real2judication made by the Social Security
Addzinistration pursuant to this Stipulastion and Order, excert
©one regarding class membership, shall be subject to .

_adninistrative and judiciel review only as provided for in 42

U.S5.C. §§ 405(g) and 13B3(c) (1) and (3) and 20 C.F.R. §§ 416.2400
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2t 825, (See § VI.E. above for resclution of disputed class
sexbership).
D. To the extent that an SSI underpayment could be paid
pursuant to 42 U.S.C. § 1383(b) (1) (A), the Social Security

- Mzinistration will readjudicate the disability claim of any
deceased class perdber. Even if there is no individual designated
by_42 U.S.C. § 1383(b)(1)(A) to whom an SSI underpayment could be
paid, the Social Security Administration will readjudicate the
disadbility cleim of 2 deceased class merber for purposes of
deterzining Medicaid eligibility if a2 state with an agreement
under section 1634 of the Social Security Act (42 U.S.C § 1383c)
reguests that the Social Security Adrinistration readjudicate the
disability of the deceased class merber.

E. 1f the substantive standard for children's disability
contained in the new regulation Jis significantly revised in
response to public comment, the Social Security Adrministraticn
shall review all cases denied, and may review any case alloweZd,
under the new regulation prior to its revisien to deterrine
wvhether payments should be allowed under the revised new
regulation. All individuals whose claims are adjudicated under
the nev regulation and any revision thereto promulgated in
response to public comment pursuant to § Ii of this Stipulaticn
and Order will be accorded the full adrinistrative review process
provided 4in 42 V.S.C. §§ 405(g) and 13E3(c) (1) and (J) and 20

C.F.R. §§ 426.1400 gt seg.
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F. DNothing in this Order shall preclude the Secretary frer
conducting a continuing disability reviewv proﬁ}deﬂ for by the
Social Security Act and regulations, 42 U.S.C. §§ 421(4),

---3382c(a)(4), and 2383b(c), and 20 C.F.R. § 416.950, to detercine
i "~ 4f an individual allowed benefits under the new regulation er
revision thereto continues to be disabled within the meaning of
the Social Security Act.

G. The Secretary shall notify any class merber receiving a
retroactive award as the result of a readjudication under § VII
of this Stipulation and Order of the liritation on rescurces
contained in the Socieal Security Act, as amended by Pub. 1. Nec.
101-508, and regulations and the various provisions pursuant to
which a retreactive avard may be excluded from countable
Trescurces, as provided by the Social Security Act and i
regulations. Such provisions include the establishment of :
certain trusts and purchase of the following items of property:

1) the home, 2) househcld goods and perscnal effects, 3) an
avtczobile, 4) property which is essential to the means cof self-
support, 5) resources which are necessary to fulfill an aprroved
plan for achieving self-support, 6) life insurance, and 7) burial
spaces and certain funds for burial expenses.

H. Due to the particuler circumstances of this case, the -
Secretary has agreed to use the following procedures in the
Teadjudication of clainms:

1. For purposes of deterzining disability factors of

eligibility for ESI payments, the Bocial Security Administration
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will dnstruct its adjudicators to infer that, in the absence of
contrary evidence (such as traumatic onset of disability er a nev
dzpairzent) or contrary sedicll.judgncnt. a class mexber is
-disadbled from the date of the first application for children's
$SI disability payments which is included within the class
period, if he has subseguently been found disabled under any
disability prograrm under Title II of the Social Security Act
(including Social Security disability benefits or disabled adult
child benefits) or under Title XVI of the Social Security Act,
either as a child or as an adult. In sddition, where the class
perber has not been found disabled on 2 subseguent disability

claim and where evidence of the past condition is not readily

.2zgiggp;e,‘;he adjudicater will deterzine, based on the nature of
the ippairment, whether it is reascnable to presume that the
Class mexber's past condition and impairments were as severe as
they are currently.

2. For purposes of detercining non-disability
eligibility of class menrbers for payment of retroactive payments,
the Sccial Security Adrinistration shall use the following
method:

a. For the period January 1550 to the present,
the Social Security Adrministration will determine income and
resources under existing procedures and make appropriate payments
based on that deterzination.

b. For months prior to January 1990; unless

ineligibility for §SI payment due to excess income and resources
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or any other factor is indicated by records of nondisability
eligibility that are readily available to the Social. Security
Azinistration or from information cbtained frox the class
sexzber, the Social Security Adeinistration will make SSI
payments to each class menber for each month in which he is under
age 18 and is eligible on disadbility and non-disadbility grounds,
an azount egual to one-twelfth (one zonth) of the national annual
average federal SSI childhood disability payment for eligible
children, plus the applicable federally adrministered state

supplenent for each such month. These amounts are as follows:

Calendar Average Mcnthly Maximum Federal
Year Paymert Benefit Rate
CY 1980 $203.00 §238.00
€Y 1981 $205.00 $264.70
CY 1582 $230.00 ; $284.30
CY 1583 $252.00 $304.30
CY 1984 $272.00 s $314.00
CY 1585 $281.00 $325.00
CY 1986 £296.00 $336.00
CY 1587 $302.00 $340.00
CY 158¢8 €317.00 $354.00
CY 1585 $333.00 $368.00

E. The class member may establish that he is
eligible for more than the average payment if he subzits evidence
establishing that he had no income or so little income (including

receipt of Aid to Farilies with Dependent Children or general
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assistance/general relief or home relief) that a higher azount

would be payable.

d. The payment amount for a class sexber for all

-months after the month in which he attained age 18, but before

January 1, 1950, will not be the average benefit payment for
disabled children, but will be based on information obtained from
the class mercber and other records of nondisability eligibility
that are readily available to the Scocial Security Administration.
e. No payments shall be made under this
Stipulation and Order for any perticn of a month for which an SS8I
payzent was alreacdy pade to the class menber.
viii. vali ran n h view

A. Nothing in this Stipulation and Order shall be construed
as precluding the Social Security Adrninistration from employing
the guality assurance review or other legally authorized review
procedures pursuant to 42 U.S.C. §§ 421(c) (3) gnd 1383b and other
applicatle provisions of laﬁ to decisions made pursuant to this
Stipulation and Order.

B. Subject to reasonadble limitations, class counsel ©or
their designated co-counsel may, upen written reguest, inspect
individual clairms files used in the readjudication pursuant to
this Stipulation and Order, or a reasonable sarpling therecf,
and review decisions made by the Social Security Administration
©or the State Disability Determination Services in connection with
the readjudication of claims pursuant to this Stipulation and

Order. Individual claims files will be made availadle for
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inspection at a mutually agreeable time and office of the Sccia)
Security Adeinistration. The claims files may not be rexzoved
.frop the custody of the Social Security Administration. 1If class
__gounsel or their designated co-counsel wish to reviev a clairs
file, they must do so within 10 workdays after they are notified
that a clains file is available for inspection. Class counsel or
their designated co-counsel may, subject to reascnable
lizitations, copy the materials listed in the first sentence of
this subparagraph. To protect the privileged information
contained in the claims file, class counsel and their designatesd
co-counsel may not disclose information cbtained frem the clairs
file except for the purpose of pursuing the individual's clair or
for purposes directly related to this litigatioen.

C. Class counsel shall be provided with the name cf an
individual in the Office of the General Counsel whom they may
contact concerning gquality assurance matters.

D. For a period of twelve months after ;he publicaticon ef
the new regulation, the Social Security Adrinistration will take
the steps set forth below to review SSI childhood disability
cases adjudicated under the new regulation by State Disability
Deterzination Services. The purpose ©f the review will be to
ensure that the Disability Deterzination Services izplement the
nev regulation accurately, that they obtain and consider needed
evidence, that they prepare appropriaste decision rationales, and
that Social Security Adrinistration instructions are

cozprehensive and clear. At the expiration of the twelve-zonth
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period, the Social Security Adzinistration will confer with glags
counsel concerning its plans to conduct additional l;ecitl
Quality assurance reviews, if any. This does not constitute a
‘~gozzitzent by the Social Security Adzinistration to continue ¢o

conduct additionel special quality assurance reviews beyond the
tvelve-ponth period provided in this Paragraph.

p The Disability Quality Branches and Regional
Office medical consultant staff will conduct a Quality Assurance
reviev ©f the lesser ©f the first 25 or all deniels of SSI
childhood disability clairs in the first month of adjudicetions
under the new regjulaticn. All "disagreement" cases, j.e.,
denials wvhere the Social Security Adrministration Quality
Assurance review gisagrees with the Disability Determinatien
Services decision or finds that additional evidence is needed,
and at least 10% of the “agreement" cases, J.e., denials wvhere
the Social Security Adninist?aticn Quality Assurance review
agrees with the Disadility Determination Services, will be
forvarded to the Social Security Adrministration's Central Cffice
for consistency review. The consistency review will be conducted
Py £SI childhood disability specialists fror the Office of
Disadility and the Office of Prograr and Integrity Reviews. The
provisions ©f this subparagraph shall not apply to the States
subject to the Stipulation and Order filed on February 4, 1951.

2. After the Quality Assurance reviev of anills in
the first month under the nev regulation, the Disability Quality

Branches and Regiona)l Office medical consultant staff will
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conduct a nationwvide Quality Assurance review ©f 1,000 denials in
each subseguent month, {.e,, for an eleven month period following
the aforementioned first month. The nationwide sazple may be
targeted to specific areas that the Social Security
Adzinistration identifies as error-prone. At least 100 of these
cases reviewved by the Disability Quaiity Branches will be
forwvarded monthly to the Social Security Adrinistration's Central
Office for consistency review.

e The Social Security Adrinistration will provide
ponthly reports to class counsel setting forth the results of the
Social Security Adrministration's Quality Assurance and
consistency reviews conducted during the prior month, including
the nuzxber of denials reviewed, the step in the seguential
evaluation process at which the cases were denied and the nurnbers
©f denials revieved in which the Social Security Adrninistration

agreed or disagreed with the Disability Determination Services.

IX. Reports to Plaintiffs' Counsel
A. The Social Security Administration shall, beginning the
€0th day after the mailing of all class notices pursuant to
§ VI.A. of this Stipulaticon and Order, and every S0 days
thereafter, send a report to class counsel setting forth, on &
state-by-state basis:
(1) The number of notices sent: _
(2) The number of individuals responding to notices!
(3) The nunber of notices returned as undeliverable’
(4) The number of individuals screened out of the

class: )
(5) The number of individuals screened into the class/
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(6) The number ©of individuals who received favoradle
readjudications by the Social Security
Adninistration, including, separately, the nuzmber
of individuals who received favorabdle
readjudications at the initial and reconsideration
e levels of the adninistrative adjudicatory process;
(7) The nuxmber of individuals who received unfavorable
readjudications by the Social Security
Adrinistration, including, separately, the nurnber
of individuals who received unfavorable
readjudications at the initial and reconsideration
levels of the adrzinistrative adjudicatory process.
B. The Sccial Security Adrministration shall provide class
counsel with the name of a Social Security Adnministration
efficial whox class counsel may contact to ascertain the status

of a8 class mexber's clainm.

X. gonrents on Notices, Instructions end Directives

The Social Security Adrninistration and Health Care Financing
Adzinistration shall provide class counsel with copies cof
notices, instructions, directives, and like documents of general
applicability to be issued to effect cormpliance with and
izplement this Stipulation and Order. Class counsel will be
alloved a period of 13 days from the date of mailing to comnment
on the above documents prior to their issuance. The Social
Security Adcinistration and Health Care Financing Administration
will designate an official to whom class counsel may provide such
cozzents. Following receipt of comments fron class counsel and
zevisions, if any, the Social Security Adrministration and Health
Care Financing Administration will advise class counsel, at least
three working days in advance, that it intends to 1:iue the .

docunments, with any amendment, referred to in the first sentence
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©f this Paragraph. The Social Security Adzministration and Health
Care Financing Adzinistration are not regquired under this section

to provide class counsel with copies of drafts, proposals,

“planning papers, study results, opinions, reports, letters,

sexcoranda, notes, meeting agendas, meeting sumnmaries or other
documents which, although prepared in connection with the
adzinistration of the childhood disability progran and Medicaid
prograz, do not set forth a final policy statement, instruction,
or directive.
XI. Genera]l Rules and Cvidelines

A. Any class menber who elects readjudication in
accordance with § VI.A. of this Stipulation and Order will have
his claip readjudicated in accordance with the Social Security
Act, Tegulations, policies and procedures, including those
requiring a clairmant to cocperate with and provide information
needed by the Social Security Adrinistration tP adjudicate his
claiz. See, £.9., 20 C.F.R. §§ 416.704 gt geg., especially
§ 416.708 (claipant's responsibility to report nondisability
factors affecting eligibility for SSI such as changes of address,
changes in living arrangements, income and resources): § 416.512
(claizant's responsibility to submit medical and other evidence
of his disability): § 41€.916 (claimant's responsibility to
cooperate with the Social Security Adrministration in ebtaining
evidence needed to adjudicate his clair); and §§ 416:)17 and
416.918 (claimant's responsibility to cooperate in undergoing

consultative exazinations).
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»: In recognition of the difficulty that =may Pc
ancountered by children and their caregivers in providing
accurate histories and obtaining information, fﬁe Soclial Security
-Mzinistration shall make special efforts to assist children in
documenting eligibility and attempt to work with the child, the
extended facily, foster parents, child welfare agencies and
others to obtain evidence needed for readjudication pursuant to
tﬁis Stipulation and Order. The Social Security Administration
shall, in cases of non-cooperation, make special efforts to
docate an adult person responsible for the child's care and shall
not terzinate, deny, or disqualify the child until a perscnal
contact with his farily or custodian has been attempted.
XII. Pedicaid

A. The Social Security Adrministration will notify all
class mexbers that 2 person seeking Medicaicd eligibility as a
result of a readjudication of his disability claim should contact
the appropriate state Medicaid agency, in the same place and
manner ordinarily available to those seeking Medicaid benefits.

B. Within $0 days of the entry of this Stipulation and
Order, the Secretary will issue an instruction to all state
Medicaid agencies:

a. Informing therm about the effect on Medicaid
eligibility deterzinations of the new standard for disability
deterzinations relating to epplicants under the age ©f 18:

2. Notifying them that, in deterzining the

eligibility of persons who apply for Medicaid benefits on the
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basis of disability, they must apply the new disadbility standara
e@ffective February 20, 1950, except in states where the approved
state plan provides for standards which are more restrictive than
_those used in the 8S1 program;

3. Encouraging them to extend Medicaid benefits at
the applicable rates set forth in the state's Medicaid plan
retroactively to any class member whose application for Medicaid
was denied or whose Medicaid was terzinated on or after
January 1, 1580, on the qround; that he did not meet the Sccial
Security Adrninistration's former SSI childhood disability
standard set forth in 20 C.F.R. §§ 41€.92¢ and 416.9594(c) (1585),
who would have been eligible for medical assistance as 2
conseguence of application ©f the new standard and whose clair
was not pending on or after February 20, 1950, if that class
mernber:

a. Provides to the state Medicaid agency proof
of payment of bills from a health care provider or supplier that
were paid by the class member/Medicaid beneficiary or by an
individual legally responsible for such bills ©f the class perber
froz the funds of the class member or such individusl and that
are reizbursable in whole or in part under the Medicaid progranm
for services or supplies provided to the class member; or

b. Presents to the state Medicaid agency unpaid
Pills froz a health care provider or supplier, for which the
class menber/Medicaid beneficiary is currently legally liable for

payment, that are reimbursable in wheole or in part under the
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Nedicaid progran for services or supplies which were provided to
tbhe class mexber either: )
(i) on or after January 1, 1989; eor
Ve (ii) before January 1, 1989, and as to which
there is an unsatisfied judgment for
payment, ©or a written claiz or dezand
for payment has been made since January
1, 1989

4. Explaining that federal financial participation
will be available for retrocactive payments the states make to
class pexbers under subparagraph 3 above:

5. Reguesting that, with regard to those class
penbers who notify the state agencies that they seek Medicaicd
benefits, the state Medicaid agencies establish, if necessary,
appropriate mechanisms to notify the applicants of their
deterzination concerning the availability of retroactive
benefits, and the necessary ﬁrocedurn: to obtain any such
benefits: and

6. Reguesting that the state Medicaid agencies inform
their Health Care Financing Adrninistration Regional Offices in
vriting whether they intend to pay retroactive benefits. The
Health Care Financing Administration will collect this
information and will designate an official whor class counsel can
contact to obtain this information.

c. Except as specifically set forth herein, th; terms of

this Paragraph XII shall be governed by state and federal
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statutes, rules and regulations applicadble to the Medicaiad
prograz.
X315, Dispute Resolution and Adiustment of Time Lirmits
77 A. The parties will attempt to resclve any and all
disputes arising under, or reguests for relief from, any of the
provisions of this Stipulation and Order by negotiation between
class counsel and counsel for the Secretary (or their designees).
Either party may subrit any unresclved dispute or reguest for
relief froz any provision of this Stipulaticn and Order to the
Court for resclution, by a duly noticed motion. 1If either party
seeks judicial resolution in connection with matters arising
under this Stipulation and Order, the time lirits set forth in
this Stipulation and Order which are affected thereby will be
suspended pending a resclution of the issue by the Court.

B. The parties may, by written agreement, alter any tire
period specified in this Stipulation and Order. Such agreerents
need not be filed with the Court, unless eithe} party deerms it
appropriate to do so.

XIV. Attornev's Fees

A. Defendant shall pay to class counsel attorney's fees,
expenses and costs in the amount of $550,000 in full and final
settlexent of any and all clairms in this acticn for attorney's
fees, expenses or costs pursuant to any statute or other basis
for services that have been performed or that will be performed
dn the future in this action or in any ndministrutiv; or court

proceeding arising under or relating to this sctien or this
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stipulation and Order. No other claims for attorney's fees,
expenses ©Or costs by any counsel for the plaintiffs or plaintifs
class will be alloved in this action. .

== B, The defendant and his successor, and the United States

©f Arerica and any department, agency or estadblishment thereof

and any officers, erployees, agents, Successors or assigns of
sut¢h department, agency or establishment (hereinafter referred to
as the "releasees") are released from any additional liability
for attorney's fees, expenses or costs based on any and all
clairzs and causes of acticn which have been, could have been or
will be asserted in this case by reascn of, or with respect to,
any ©of the patters alleged in this action, which the plaintiffs
or the plaintiff class, or any of them, or their heirs,
executors, successcrs or assigns had, now have, or may
subseguently have against the releasees, including, without
lizitation, any and all clairs for attorney's fees, expenses oI
costs for services that will-be performed in the future in this
action or in any adrinistrative or court proceeding arising under
or relating to this Stipulation and Order.

C. The provision for attorney's fees, costs and expenses
pursuant to § XIV.A of this Stipulation and Order'is not &
ginding that the position of the defendant in this litigation was
not substantially justified or that the defendant is liable as 28
matter of lav for the payment of any attorney's fees, expenses OF

costs. The provision for attorney's fees, expenses_ind costs in
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this action is by stipulation of the parties and shall not serve
as precedent in any other case. | ) -

D. Defendant shall make a good faith effort to make
.;ayncnt to class counsel within 30 days of receipt by the Social
Security Adzinistration of this Stipulation and Order after its
entry.

XV. Toll-Free Telephone

The Social Security Administration agrees to install and
maintain at class counsel's offices, located at 1324 locust
Street, Philadelphia, Pa., toll-free telephone lines to be
coperated by class counsel. The Social Security Administration
will pay for the installation and zaintenance of the telephone
eguipment, consisting of an BOO nurmber, a8 WATS line, and an
autozated attendant for messages. In addition, the Scocial
Security Adcinistration will pay 2ll telephone charges for the
use of that equipment, for 2 period not to exceed three years
froz the date of the entry of this Stipulation and Order and in
an azount not to exceed $100,000 for the three-year period. At
the end ¢©f the three-year period or the expenditure of $100,000,
whichever occurs first, the obligation of the Social Security
Adninistration as provided in this Paragraph shall terminate and
the telephone egquipment shall be returned to the Social Security
Adzministration. The Social Security Administration will advise
€lass counsel monthly of the amount ©f the charges previously

" dncurred. The Social Security Adrinistration shall mot be

responsible for any costs associated with cperating the telephone
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oguipment (including, but not limited to rent, utilities, stary,
furniture or stationery) other than the costs ©f installing and
maintaining the telephone equipment and the payhent ©f telephone
_charges as provided for above. Class counsel shall be solely
responsible for the costs of moving and reinstalling the
telephone eguiprment in the event that they relocate their
offices. The telephone eguipment shall be used exclusively for
the purpose of providing assistance to class menbers in
connection with the readjudication of their claims. The Social
Security Adzinistration may take any actions (g.g., audits or
other monitoring of telephone records) which it deexs necessary
to ensure that the telephone eguipment is used for the purposes
provided herein, provided, however, that class counsel shall not
be reguired to disclose the contents of any conversations that
are privileged. Class counsel shall be responsible for all costs
and charges of the telephone eguipment which the Social Security
Adcinistration deterzines were not incurred im accordance with
the limitations stated in this Paragraph and for any and all
charges for use of the telephone eguipment costs exceeding
$100,000 regardless of whether those costs pertain to matters in
this Paragraph. The Social Security Administration will include
the 800 toll-free telephone nunber on the notice to potential
class mexnbers, the notice of denial of a good cause waiver
Teguest as provided for in § VI.A., and the notice of a denial of
qll:s mexbership provided for in § VI.E. of this Stipulstion and

Order.



xXVI. Rregcedent .
gince this Btipulation and Ordsr is entered by agreezent of

the parties, the terms of this Stipulation and Order shall not be

cited as precedent in dny other case. This Stipulation and Order
ds not'a 2inding that éhn position ©f the defendant in this
li{tigation was not substantially Justified or that the defendant
is liable as & matter of lav for the payment of any attorney's
fees, Txpcnsos or costs.

Iinel Judgrent

This Stipulaticn and Ordex is the final judgnent of the

xviz. |
1
A

Court %n this actien. This Court will retain jurisdiction of
this cése to cversee irplezentation ¢f the terms of this
Stipulation and Order.

Bl wWithout limiting the gencrality of subparagraph A.
above,ithic Yudgment bars any ameniment or supplezentation of the

cozpllint, as anended, in this actien.

Respectfully subnitted,

’ j
% % é__ s'ru.\;u ¥. GERSON

JONATHAN M. BTEIN Assistant Attorney General

> .
- /9/ MICHAEL M. BAYLSON
. United States Attorney

RICHARD P. WEISHAUPT

BR G. XENNEDY -

'@’Mrj,ﬂuj. P st

THOFAS (D. BUTTON g ETUART A. LICHT
FICHARD G. LEPLEY
Comrunity legal Services, Inc.

1324 locust Street Department of Justice
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Philadelphia, PA 19107 civil Division, Roor 3341
Telsphone: (215) 853=5300 a0th & Pennsylvania Ave., N.Ww,
washingten, D.C. * 20530
Telephone: (202) Si1¢-4268%
..é ﬁ 1% 2%/ Attorneys for Defendant
. B. XAU

Delavare County legal Assistance
410 VWelsh Btreest

Chester, PA 19013

Telephone: (215) 874-8421

Attorneys for Plaintiffs
and their Class

B0 ORDIRED:

DATED: lM 14, 14!

JOKN F. FULLAM
bnitoe States District Judge

\ﬁ-'




2eDlen T - Qeadiudicaion of cobes

. FILE "
) IN THE UNITED STATES DISTRICT COURT AY 2 iy
FOR THE EASTERN DISTRICT OF PENNSYLVANIA o

L]
[ ]
i .BRIAN ZEBLEY, et al. L]
L]
Plaintifts, *
- &

V. * Civil No. 83-3314
-
DONNA E. SHALALA,® *
Secretary of Health *
and Human Services, *
*
Defendant. @

STIPULATION AND ORDER

WHEREAS, the parties wish amicably, fully, and finally to
resolve all disputes that have been or could have been asserted
in this action, including, in particular, claims with respect to
the application of 20 C.F.R. §§ 416.924 and 416.994c ("the
Supplenental Security Income (SSI) childhood disability
regulation"), the decision ¢f the Supreme Court in Sullivan v,
Zebley, 493 U.S. 521 (1990), or the implementation of the
Stipulation and Order entered on March 14, 1991; NOW, THEREFORE,

IT IS HEREBY STIPULATED AND AGREED, by and between the
parties, that:

1. The Social Security Administration (SSA) will attempt to

notify every class menmber who had a readjudication claim, as

*Donna E. Shalala succeeded Louis W. Sullivan, M.D., as
Secretary of Health and Human Services on January 22, 1993.
Pursuant to Rule 25(d) (1) of the Federal Rules of Civil
Procedure, Donna E. Shalala should be substituted, therefere, for
Louis W, Bullivan, M.D., as the defendant in this suit. No
further action need be taken to continue this suit by reason of
the last sentence of section 205(g) of the Social Security Act,
42 U.B.C. §405(9g).

c0'd £1:51 NOW E6-L1-AWN
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‘hereinafter defined, of the availability of a redetermination of
such claim, in accordance with the provisions of this Stipulation
And Order.
- 2. A "readjudication claim" is a class claim that:

' a. Was denied by the State Disability
Determination Services (State DDS) upon readjudication pursuant
to Paragraph VII of the Stipulation and Order entered on March
14, 1951, in this action; and

b. Also meets each of the following criteria:

(1) It was issued by a State DDS with a
return rate for childhood disability denials of 10 percent or
higher during any of the following periods: February 11, 1851 =~
Septenber 30, 1991; October 1, 1991 - March 31, 1992; April 1,
1992 - September 30, 1592; or September 1, 1992 = November 230,
1892;

(2) It was not appealed to the State DDS
reconsideration level;

(3) It was not reviewed by SSA under any
quality review process; and

(4) It was not based on a finding of a not
severe impairment.

3. 65A shall, within 120 days after the entry of this
Order, send a notice, substantially in the form appended hereto
as Attachment A, by first class mail to the last known address of
each class member described in Paragraph 1 above setting forth

the following terms and conditions:

€0'd ' b1:S1 NOW E6-LI-AVH
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a. BSA will redetermine the denial of tha
readjudication claim if the class menber complies with the
provisions of subparagraphs b and ¢ below:
- b. To obtain a recetermination hereunder, the
class member must request a redetermination by returning the pre-
addressed form letter in the postage-paid envelope enclosed with
the notice or by contacting a Social Security Office:;

€. The request for a redetermination must be
mailed by the class member or be made in person at a Social
Security Office within 60 days after presumptive receipt of the
notice pursuant to 20 C.F.R. § 416.1401; and

d. If the class menber fails timely to regquest a
redetermination in compliance herewith, the clase member shall
not be entitled to a redetermination hereunder unless the class
member shows good cause under 20 C.F.R. § 416.1411.

e. SSA will notify class counsel of the sending
of the notices set forth herein 14 days prior thereto.

4. A redeternination of the readjudication claim shall
consist of a review, pursuant to the standards set forth in the
S8SI childhood disability regulation and implementing
instructions, by the State DDS of the evidence of record upon
which the readjudication clain was based. If the State DDS
cannot redetermine the readjudication claim based on the evidence
of record, the State DDS will attenmpt to obtain other necessary
evidence relevant to the time period being redetermined.

a. If the redetermination results in a finding of

bN A b1:G1 NOU £6-L1-AWH



4
disability, the readjudication claim and all subsequent claims,
denied in whole or in part prior to the date of the
redetermination, will be reopened, and evidence of the class
menber’s disability from the period of the prior final
determination to the present, or date of a more recent allowance,
vill be evaluated and 2 new initial determination will be issued.

b. If the redetermination results in a finding
that the class member was not disabled, the class member may
request a review of that decision at the reconsideration level of
the State DDS. A copy of the redstermination initial denial
notice is attached heretoc as Attachment B.

(1) If such redetermination decision is
issued by a State DDS that has a return rate of 10 percent or
higher for childhood denial cases for the most recent six-month
period ending either March 31, 1953 or June 30, 1993, SSA will
raaésiqn the reconsideration level review of the redetermination
denial to a State DDS that has a return rate below 10 percent for
that period, provided, however, that such reassignments shall be
determined by SSA based upon workload considerations and subject
to consultation with the affected States.

(2) If the reconsideration review results in
a finding that the class member is not disabled, that decision
shall be final and there shall be no further administrative or
judicial appeal of the readjudication claim or the
redetermination. A copy of the redetermination reconsideration

denial notice is attached hereto as Attachment C.

en 'l G1:G1 NOW E6-L1-AVH
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(3) If the ?econsidnration‘roviow Tesults in
a finding of disability, the readjudication claiz and all
subsequent claims, denied in whole or in part prior to ££¢ cate
of the reconsideration, will be reocpened, and evidence of the
‘clans member’s disability from the period of the prior finel
determination to the present, or date of a more recent allowance,
will be evaluated and a new initial determination will be issued.
5. B8SA will conduct a special review of denied childhocd
disability claims for the purpose of monitoring the accuracy of
adjudications of childhood disability claims by certain State
DDSs.

a. The special review will be conducted by the
Disability Quality Branches (DQB) and Regional Office medical
consultant staff of SSA.

b. The special review shall be conducted monthly
©of 1,000 denied childhood disability claims selected by SSA fron
those States identified as having a return rate of 10 percent or
higher in childhood denial cases for the period July-Decenmber,
19983.

c. In April 1993, and again in July 1983, the
special review will be redirected by SSA to those states having a
return rate of 10 percent or higher for childhced denial cases
for the most recent six-month period.

d. To the extent reasonably practicable, the
claims subject to special review shall be apportioned subject to

the following conditions:

80°d G1:51 NOW £6-L1-AWH
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(1) The numh;f of claims from lny state to
be included in the monthly 1,000 special Feviews will be doubled
in the event that the state also has an allowance rate below 50
fercent for childhood disability claims during the preceding six-
month period:

(2) Fifteen percent (15%) of the aggregate
claims reviewed hereunder will be claims that were denied based
upon a finding that the claimant did not have a severe
impairment.

e. The special review provided herein will ke
conducted until September 30, 1993, at which time SS5A will confer
with class counsel concerning its plans to conduct additional
special reviews, if any. This does not constitute a commitment
by SSA to conduct additional special reviews beyond September 30,
1993.

6. A subsample of the childhood cases reviewed by the DQBs
pursuant to Paragraph 5 will be forwarded to §SA central
headquarters for consistency review (CR). The CR will be
conducted by personnel from the Office of Disability and Office
of Program and Integrity Review in SSA central headquarters.

7. SSA will send monthly reports to class counsel setting
forth the results of the DQB special reviews and CR reviews
conducted during the prior month, including the number of denials
revieved in each state, the step in the sequential evaluation
process at which the cases were denied and the number of denials

revieved in which SSA disagreed with the DDSs.

L0°d 91:51 NOW E6-L1-AWH
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8. 8SA will conduct training for all State DDSs in which
the denial return rate for @hildhood disability cases is 10
.percent or higher for the six-month period beginning July 1,
_1992, and for which training has not been conducted since
Septenber 1, 1592. Such training shall be completed by September
30, 1953.

a. Class counsel will ke notified in advance of
such training, and they, or their designated co-counsel, may
attend in the capacity of observers.

b. SSA shall undertake an analysis of error
trends identified by quality reviews and the special reviews to
be conducted hereunder and shall direct training for each state
subject to this provision based on that analysis.

(1) SSA will make reasonable efforts to
prepare a natiocnal analysis based on existing data and training
conducted since September 1, 1992, for dissemination to all SSA
Regional Offices, DDSs, and the Office of Ha#rings and Appeals,
within 30 days of this Order.

(2) Within 30 days following each quarter in
which training sessions are conducted, a summary of the issues
addressed and content of the training provided will be prepared
for dissemination to all SSA Regional Offices, DDSs, and the
office of Hearings and Appeals.

9. SSA will provide to class counsel lists of the states
referred to in Paragraphs 4(b) (1), 5(b)=-(c), and 8, above, after
the lists have been compiled. )

80 'd L1:S1 NOW £6-L1-AWH
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io. The plaintiff class and all class neﬁbers are hereby
barred and enjoined forever from: | !

a. Prosecuting any claims or causes of action
which have been or could have been asserted to date by reason of,
or with respect to, or in connection with, or which arise ocut of,
or which relate to any of the matters alleged in Plaintiff{' T
Motion For Enforcement of Supreme Court Mandate, or arise Jut of
the application of the SSI childhood disability regqulationy or
the implementation of the decision of the Supreme Courtiin
Sullivan v. Zebley, 493 U.S. 521 (1990), or which are currently
known to class counsel and relate to or arise ocut of the
implementation of the Stipulation and Order entered on March 14,
1991; and

b. Seeking judicial relief that would have the
effect, directly or indirectly, of requiring that class claims or
readjudication claims be reopened, redetermined, readjudicated,
or otherwise reviewed in any manner by SSA, except as provided in
Paragraph VII.C. of the Stipulation and Oxder entered on March
14, 1991.

11. The plaintiff class and all class members hereby
discharge and release the defendant naned in this action, and her
administrators or successors, and any department, agency or
establishment of the United States and any officers, employees,
agents or successors of any such department, agency or
establishment from:

a. Any and all claims and causes of action which

60 d L1:S1 NOW E6-L1-AVH
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‘have been or could have been asserted to date in this action, by
?roason of, or with respect to, or in connection with, or whieh
arise out of, or which relate to any of the matters alleged in
_Plaintiffs’ Motion For Enforcement of Supreme Court Mandate, or
which relate to or arise out of the application of the 85I
childhood disability regulation, or the implementation of the
decision of the Supreme Court in Sullivan v, 2ebley, 493 U.§. 521
(1990), or which are currently known to class counsel and relate
to or arise out of the implementation of the Stipulation and
Order entered on March 14, 19%1; and

b. Clains for judicial relief that would have the
effect, directly or indirectly, of requiring that class clainms or
readjudication claims be reopened, redetermined, readjudicated,
or otherwise reviewed in any manner by S5SA, except as provided in
Paragraph VII.C. of the Stipulation and Order entered on March
14, 1991.

12. Nothing herein affects the rights, if any, of a class

member:

a. Arising under Paragraph VII.D of the
Stipulation and Order filed on March 14, 1991; or

b. To assert a challenge to & revision of the
"new regulation" as defined in Paragraph II of the Stipulation
and Order filed on March 14, 19951.

13. This Stipulation and Order is not and shall not be

construed as an admission by the defendant of the truth of any

allegation or the validity of any claim asserted in this action

01 81:51 NOW E6-L1-AWH
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or of the defendant’s liability therein, nor is it a concession
or an admission of any fault or onission in any act or failure to
act, or in any statement, comnunication, report, instructien,
“rule, regulation or other document or computer data, record or
progran made or maintained by the defendant, nor shall this
Sottlement Order, nor any papers related to this Settlenment
Order, nor any of the terms hereof be offered or received in
evidence or in any way referred to in any civil, criminal or
adninistrative action or proceeding other than such proceedings
that arise under or may be necessary to consummate or enforce
this Stipulation and Order, nor shall it be construed by anyone
for any purpose whatsoever as an admission or presumption of any
wrongdoing on the part of the defendant.

14. This Stipulation and Order replaces and supersedes the
Stipulation and Order entered in this case on February 4, 1991,
and Paragraph VIII.D. of the Stipulation and Order entered on
March 14, 1991, to the extent, if any, that the cited terms of
either Stipulation and Order remain effective.

15. Plaintiffs’ Motion For Enforcement of Supreme Court
Mandate with Proposed Order and Memorandum of Law in support
thereof and plainti{ffs’ First (amended) and Second Sets of
Interrogatories and Requests for Production of Documents are
hereby withdrawn,

16. With respect to the individual named movants in
Plaintiffs’ Motion to Enforce Supreme Court Mandate:

a. The Office of Hearings and Appeals of the

11 ' B1:S1 NOW £6-L1-AWH
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Social SGcﬁrity Adninistration will mnkd'n-foaSon;bll effort:
b 8 .Tn issue a decision by an Administrative
Law Judge (ALJ) within 60 days after the entry of this
Btipulation and Order on the childhood disability claims of
Jonathan O'Nail; (Social Security number (b)i6) ) and 2 [de 7
Angeline O’Neill (Social Security number (b)(6) i and
' 2. To schedule a hearing before an ALY
uithin 45 dayl nttcr the entry of thi: Stipulntion and Order on
the childhood disability clainm of Christophcr King (Social
SBecurity nunber (b)(6) ) I8
b. Within 60 days after the entry of this
stipulation and Order, a reconsideration determination will be
issued in the childhood disability claim of Iennéth Twynan
(sécinl Security number (b)(6) ¥

Respectfully submitted,

STUART E. SCHIFFER
Acting Assistant Attorney General

MICHAEL J. ROTKO
United states Attorney

BRIAN G. KENNEDY ¢
b gAY

~STUART A. L:CHT
U.5. Department of Justice
Civil Division, Rocn 1004
£01 E Street, N.W,
Washington, D.C. 208530
Telephone: (202) 514-4265

Attorneys for Defendant
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JONATHAN M. STEIN
RICHARD = P. WEISHAUPT
GLORIA J. BROWNE

- THOMAS D. SUTTON
Community Legal Services, Inc.
1324 locust Street
Philadelphia, PA 159107
Telephone: (218) B93-5300

Attorneys for Plaintiffs and
their class

E0 ORDERED:

DATED: DO ., 1993

\’ﬁ&“ AN~

JOHN P. FULLAM

U%Statls Pistrict Judge

ENTERED: __ 87-4-22 . . ..

- an
. —— e

CLERK OF COURT
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Date:
social Security Number

IH2QBIAEI-EIEE_EQB_QﬂILQBEE_DIEIIiLSSI

As a result of a Supreme Court decision in the case of

+ the Social Security Administration began
using nev, expanded rules to decide whether a child is disabled.
Although we found you not disabled when we used these rules and

you did not appeal that decision, we now are offering to lock at
your claim again.

1f You Want Us To Review Your Claim

All you need to do is to f£ill cut the enclosed reply form, put it
in the gnclosed postage-free return envelcpe and mail it -to us.
You have 60 days from the day you receive this letter to respond.
If you wait more than 60 days to return the reply form, you will
have to show a good reason for the delay.

when we finish reviewing your claim again, we will send you a
letter about our decision. If we need additional information, we
will contact you.

If You Now Get Mopey From Social Security

. Even if you now get money fronm éocial Security, we may still ewe
you more. Return the reply form to ask us to review your case.

1f You Have Any Ouestions

If you have any questions, you may contact your local Social
Security office. The address and telephone number are:

In addition, the attorneys who represented children in the Zebley
case have offered to provide free advice to children wvho may need
help with their claims. Their toll-free number is 1-800-523-
0000.

Enclosures:
Reply form
Envelope

Attachment A

%,
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° pate:
social Security Number:

Childhood Redetermination
_ (Initial Denial)
We have reviewed your claim again as you asked and have found that
our previous deternination was correct. , =
We reviewed all of the medical and other evidence in your file to
deternine whether our prior denial was correct under the rules we
now use as & result of a Supreme Court decision,

YOU EAVE TEE RIGET TO APPEAL 17 YOU BTJILL BILIZVE YOU WERE DIBABLED

If you still belfeve you were disabled, you have the
?y requesting reconsideration. No other review will be
available.

Regquesting reconsideration is gasy to do.

You have 60 days after you get this letter to ask for
a reconsideration.

You must have a good reason for wajiting more than €0
days.

To reguest reconsideration, you must £ill out a form -
called "Request for Reconsideration" (8SA-561). To
get this form contact one of our offices. We can help -
you £4i11 out this form.

© A different person from the one who made the first
decision will review your case.

o O ©o0O0

If You Want Help With Your Reconsidsration Reguest

You can have a friend, lawvyer or someons else help you with your
appeal. There are also some lawyers who do not charge unless you
win your reconsideration. Your local Social Security office has a
list of groups that can help you with your reconsideration request.

If you get somecne to help you, you should let us knew., If you
hire someone, we pust approve the fee before he or she can collect
it.

Appealing Instead Of Filing A New Applicaticn

You have a right to file a new application at any time, but filing
& nev application is pot the same as requesting reconsideration of
this decision. You could lose many months of back benefits if you
file a new application instead of requesting reconsideration.
Therefore, if you disagree with this decision, you should asek for
an appeal within 60 days.

Attachment B
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If You Eave Any Quqstion.

If you have any questions, you may call us at 1-800-772-1213. We
can answer n»ost Questions over the phone. You can also write or
visit any Social Becurity office. The office that serves your area
4is located at:

If you do call or visit an effice, please have this letter with
you. It will help us ansver your questions. Also, if you plan to
visit an office, you may call ahead to make an appointment. This
vill help us serve you more quickly when you arrive at the office.

In addition, the attorneys vho represented children in the Zedley

case have offered to provide free advice to children who may need
help with their claims. Their tolle-fres number is 1-800-523-0000.,

L]

: L1-KiH
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Date:
Social Becurity Nuzber:

Childhood Redetermination
s (Reconsideration Denial)

Ve recently reviewed your childhoed redeterminatiocn claim again
and found you were not disabled. You asked for a reconsideration
and your clainm was independently reviewed by the (£fill-in State)
state agency. The evidence in your case was thoroughly evaluated.
We found that the previous determination denying your claim was
correct under the law.

Because this special review vas offered to you in addition to our
noimallr;viaw process, no further appeal is availadble to you en
this clain.

Right To Pile Nev Applicatien

If at any time in the future you believe you are disadled or your
conditien ?ats worse, you can contact us immediately about filing
a nev application. 1If you file a nev application, we cannot make
payzent for any month before the month in which you apply.

If You Eave Any Questions

_If you have any questions, you may call at 1-800-772-1213. We can
answer most questions over the phone. You can also write or visit
any -Social Security office. The office that serves your area is
located at:

1f you do call or visit an office, please have this letter with
you. It will help us answer your questions. Also, if you plan to
visit an office, you may call ahead to make an appointment. This
will help us serve you more gquickly when you arrive at the office.

Attachment C
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December 12, 1990
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»

Part |l

Department of
Health and Human
Services

Soclal Security Administration

20 CFR Parts 404 and 416

federal re

Federal Old-Age, Survivors, and Disability
Insurance and Supplemental Security
Iincome for the Aged, Blind, and
Disabled; Final Rules



51204 Federal Register / Vol. 55, No. 239 /| Wednesday, December 12, 1990 / Rules and Regulations

DEPARTMENT OF HEALTH AND
HUMAN SERVICES

Soclal Security Administration
20 CFR Part 404

[Regulations No. 4]

RIN 0960-AC35

Federal Old-Age, Survivors, and
Disabllity insurance; Determining
Disability and Blindness; Addition of
Down Syndrome and Other Serious
Hereditary, Congenital or Acquired
Disorders to the Listing of
impairments

AGENCY: Social Security Administration,
HHS.

ACTION: Final rules.

SUMMARY; These amendments revise the
criteria we use when we determine
whether children's impairments meet or
equal the severity of the impairments
found in the multiple body system
disorders listings. These final rules add
new listings to the multiple body system
category of impairments in part B of
appendix 1, Listing of Impairments, to
subpart P of part 404 of Title 20 of the
Code of Federal Regulations. They
provide separate listings for Down
syndrome and for the evaluation of
other hereditary, congenital, and
acquired syndromes.

The Supreme Court's February 20,
1990, decision in Sullivan v. Zebley, et
al., u.s. 110 S.Ct. 885
(1990). requires us to provide an
individual assessment of the functional
impact of any child's impairment(s)
when the impairment(s) does not meet
or equal the severity of the impairments
found in the Listing of Impairments.
Since the Court's decision did not
preclude the use of the listings as a
basis for a decision that a child is
disabled, the listings contained in these
final rules will be used to determine that
a child is disabled based on an
impairment(s) that meets or equals the
severity of a listed impairment.
However, consistent with the Supreme
Court's holding in Zebley, we will not
deny any child's claim for Social
Security or supplemental security
income benefits based only on & finding
that the child's impairment(s) does not
meet or equal these, or any other,
listings.

DATES: These rules are effective
December 12, 1990.

FOR FURTHER INFORMATION CONTACT:
William ]. Ziegler, Legal Assistant,
Office of Regulations, Social Security
Administration, 6401 Security
Boulevard, Baltimore, MD 21235, (301)
965-1758.

SUPPLEMENTARY INFORMATION:
Throughout this preamble and the
regulatory text we refer to “Down
syndrome” rather than “Down's
syndrome.” “Down" without the
apostrophe “s" is the term currently
being used by the National Down
Syndrome Congress and the National
Down Syndrome Society and is the term
used in several major texts on childhood
disability.

These final rules add new listings to
the multiple body system category of
impairments in Part B of the Listing of
Impairments. They provide separate
listings for Down syndrome and for the
evaluation of other hereditary,
conﬁem'tal, and acquired syndromes.

These regulations were published in
the Federal Register (52 FR 37161) as a
Notice of Proposed Rulemaking (NPRM)
on October 5, 1987. Interested parties
were given 60 days to submit comments.
We received comments from State
government agencies, national
organizations, and special interest
organizations which deal with persons
with disabilities.

Pursuant to public comments on the
NPRM and our experience in
administering the disability programs,
we have made an important revision in
the final rules. We have added a new
final listing 110.06, solely for children
who have non-mosaic Down syndrome,
which provides that any child who has a
medically established diagnosis of
Down syndrome will be found to meet
the listing. Final listing 110.07 is the
listing we proposed as listing 110.06 in
the NPRM. It is to be used to evaluate
hereditary, congenital, and acquired
conditions other than Down syndrome
that have multiple body system effects
similar to Down syndrome, and for
cases of mosaic Down syndrome.

The primary purpose of establishing
these new listings is to update the
evaluation process under the Listing of
Impairments. Part A of Appendix 1,
Listing of Impairments. describes, for
each of the major body systems,
impairments that are considered severe
enough to prevent a person from doing
any gainful activity, absent evidence to
the contrary. Part B of Appendix 1
contains additional medical criteria that
apply only to the evaluation of
impairments of persons under age 18.

Until the publication of this rule, we
did not have a specific listing for Down
syndrome. Instead, most children with
Down syndrome were evaluated under
the criteria of listing 112.05—Mental
Retardation—which requires
measurement of intellectual functioning
or of the failure to attain expected
developmental milestones. Although this
policy identified disability in most

children with Down syndrome, it was
not always adequate for assessing the
impairments of the youngest children,
especially infants from birth to 6 months
of age, in whom the multiple
manifestations of impairment camuiot be
easily evaluated. As a consequence, we
have been following a procedure
whereby we have deferred the
evaluation of the impairments of infants
until they attained 8 months of age in
those cases in which we were unable to
find the applicant disabled or to
evaluate properly the effects of the
impairment.

However, after more than 2 years of
applying the procedure, it has become
apparent to us that virtually all infants
who have Down syndrome of the
Trisomy 21, reguler and translocation
types, (i.e.. all except those who have
mosaic Down syndrome) will be found
disabled when the effects of their
impairments can be properly
documented and evaluated. In a recent
study we conducted of 152 claims filed
on behalf of infants and children with
Down syndrome, we found that all
children with non-mosaic Down
syndrome could establish that they met
or equaled our listings by the age of 6
months. In addition, 77 percent of 4-to-5-
month-old infants could be found to
meet or equal a listing. Consequently,
we have changed our regulations to
reflect these new data and our new
policy.

We have also made this change in
response to interest in the evaluation of
childhood disability from some members
of Congress, the public, advocacy
groups, and others. During the past 2
years, legislation has been introduced in
both Houses of Congress which, if
enacted, would establish a rebuttable
presumption of disability for children
under age 4 with congenital or genetic
impairments, including Down syndrome.
Two of the commenters on the NPRM
suggested that we have a separate
listing for Down syndrome. We have
also recently met with advocates for the
rights of disabled children, who urged us
to consider creating a category of
disability for infants based on the
diagnosis of Down syndrome. Finally. as
we draft new rules to comply with the
Supreme Court's decision in Zebley, we
have been consulting with experts in
childhood disability. All of the experts
who addressed the subject supported
the idea that infants with Down
syndrome should be found disabled by
virtue of the diagnosis and its well-
established medical and functional
implications. )

Other conditions, including mosaic
Down syndrome, that can affect several
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body systems in ways similar to Down
syndrome, will be evaluated under
listing 110.07, which we originally

roposed as listing 110.06. Conditions to
Ee evaluated under this listing (for
example, PKU and fetal alcohol
syndrome) can certainly be disabling,
but are not as invariably disabling as
non-mosaic Down syndrome. The new
listing 110.07 will facilitate and expedite
adjudication and help to ensure that
proper consideration is given to the
variety of possible manifestations of
these disorders.

Mosaic Down syndrome is a rare form
of the condition which manifests a wide
range of impairment severity. The
condition can be profound and
disabling. but it can also be so slight as
to go undetected. Therefore, we do not
believe that it would be appropriate to
find that individuals meet the listing

based solely on this diagnosis. However,

we want to stress that children with
mosaic Down syndrome can still be
found disabled if they meet or equal
final listing 110.07; furthermore, under
the new policy we follow pursuant to
the Supreme Court's decision in Zebley,
we may also find such children disabled
based upon an individualized
assessment of their functioning, even if
they do not have an impairment that
meets or equals these new listings, or
any other listings.

Listing 110.07 will also be used to
evaluate those claims of children with
mental retardation of known causes
associated with impairments of other
body systems. However, listing 112.05,
relating to mental retardation, is being
retained because it will continue to be
needed to evaluate the large number of
claims in which mental retardation is
alleged but in which the medical cause
cannot be medically identified.

We are also revising the introductory
material in 110.00 to identify better what
is meant by the term “catastrophic
congenital abnormalities or diseases"
and to describe a level of severity which
is considered sufficient to find a person
disabled by these abnormalities or
diseases. We have expanded the
introduction by including several major
congenital abnormalities that do not fall
into the “catastrophic" category
described in listing 110.08. We believe
these changes will help ensure greater
uniformity and equity in the
adjudicative process for children with
conditions that usually affect more than
one body system.

In response to other concerns
expressed by the commenters, we have
also revised the documentation
requirements in proposed 110.00C
(110.00B in the final regulations) to
indicate that medical evidence that is

persuasive that a positive diagnosis of
non-mosaic Down syndrome has been
confirmed by appropriate laboratory
testing, at some time prior to evaluation,
is acceptable in lieu of a copy of the
actual laboratory findings. Paragraph A
of final listing 110.07 (proposed listing
110.06) has also been revised to include
additional neurological and
developmental criteria to assure wider
application to other impairments that
are intended to be covered, and the
documentation requirements in 110.00B
(previously in proposed 110.00C) have
been revised to prevent any possible
conflicts between the documentation of
Down syndrome and other impairments
evaluated under this listing.

The comments we received and the
changes we have made are addressed in
more detail in the following discussion.
We condensed, summarized, or
paraphrased many of the written
comments we received. We received
several comments which did not pertain
to the proposed changes in the listings;
we have referred them to the
appropriate Social Security office for
reply.

Discussion of General Comments

Comment: Two commenters
expressed the belief that the proposed
listing did not adequately address the
major adjudicative problem with Down
syndrome; that is, of children less than a
year old. These comments expressed the
view that the listing should define
appropriate developmental milestones
in early life and provide guidelines for
testing younger infants with Down
syndrome. One of the commenters
suggested that we consider such
claimants as presumptively disabled
and subsequently evaluate the claim.

Response: The comment has been
adopted in part. We have provided in
final listing 110.06 that when non-mosaic
Down syndrome is established by
clinical and laboratory findings the child
will be considered disabled from birth.
Although some older claimants will
benefit from the new listing, we expect
that the greatest benefit of this new
listing will be in its application to young
infants, especially from birth to 6
months. With regard to the comment on
defining milestones and providing
guidelines for testing, the discussion in
112.00B applies to evaluating milestones
and age-appropriate activities in
children with any impairment. We will
also provide additional guidance in the
revised childhood mental listings and in
the new regulations we are now
preparing in response to the Supreme
Court's decision in Zebley.

Comment: Another comment noted
that the proposed listing included other

hereditary and congenital conditions as
well as Down syndrome. The
commenter suggested that a separate
listing be established for Down
syndrome. A similar comment expressed
concern that the combining of Down
syndrome with other impairments could
result in conflicts regarding
documentation,

Response: We agree with the
comments. We have, therefore, added a
separate listing 110.06 for non-mosaic
Down syndrome, and redesignated the
listing we proposed as 110.06 as final
listing 110.07. Proposed listing 110.06
was developed primarily to address
evaluation considerations specific to
Down syndrome; however, there are
many other conditions that manifest
similar multisystem impairments for
which final listing 110.07 can ensure a
more accurate evaluation of disability.
We have also revised this listing to
clarify the documentation requirements
to ensure that conflicts regarding
documentation between Down
syndrome and other impairments will
not result.

Discussion of Specific Comments
110.00 Multiple Body Systems

Comment: One commenter stated that
the criteria we proposed in 110.00B were
not clear as to whether anencephaly and
Tay-Sachs disease should be evaluated
under proposed listing 110.06, which
required functional limitations, or under
listing 110.08, which provides for an
allowance on the basis of diagnosis and
prognosis alone.

Response: We agree with the
comment and have clarified the criteria
that were in proposed 110.00B.
Catastrophic conditions such as
anencephaly and Tay-Sachs disease
where early death or profound
development impairment is reasonably
certain, should continue to be
adjudicated according to listing 110.08.
We have revised paragraphs A and B of
110.00 to make this clear. A new
paragraph A incorporates in the final
regulation the major features previously
found in the paragraphs A and B of the
proposed regulations.

Comments: One commenter suggested
that the phrases “fetal alcohol
syndrome” and “'severe chronic
neonatal infection™ in proposed 110.00B
be omitted because they did not
describe any specific diagnostic entities.
Another reason the commenter
recommended that “fetal alcohol
syndrome" should be omitted was that
there was no specific diagnostic test as
required by proposed 110.00C.
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Response: The comment was not
adopted. “Fetal alcohol syndrome" is a
medical term used to describe the triad
of specific dysmorphic facial features,
growth deficiency, and central nervous
system dysfunction including hypotonia,
interference with motor coordination,
and mental retardation. The term
“severe chronic neonatal infection™
refers primarily to those diagnbgtic
conditions such as toxoplasmosis,
rubella, cytomegalic inclusion disease,
herpes encephalitis, and other serious
infectious processes that can result in
long-term impairment in infants and
young children. Further, the intent of
110.00C was to require definitive tests in
only those instances where appropriate,
i.e., such a test is available and usually
performed in accordance with accepted
medical practice in order to confirm the
presence of a medical condition. In
response to the commenter, the
explanatory material in the final 110.00B
has been revised to meke this clear.

Comment: Another commenter
pointed out that “fetal alcohol
syndrome” may be suspected by clinical
findings but cannot be confirmed by
laboratory methods, whereas other
conditions such as Down syndrome can
be clearly diagnosed through laboratory
studies, thus making a clinical
description redundant and superfluous.
The commenter recommended that
proposed 110.00C be revised to require
definitive laboratory tests or a clinical
description, whichever is appropriate.

Response: The comment was not
adopted because a positive diagnosis of
Down syndrome cannot be established
through the results of laboratory testing
alone. The use of laboratory tests is
limited to confirmation of a diagnosis
that has been suggested on the basis of
clinical descriptive evidence. Therefore,
the documentation must include a
clinical description of the physical
findings as well as definitive laboratory
tests where appropriate.

Comment: A commenter expressed
concern that the material in parenthesis
in 110.00B was not as clear as the
developmental milestone discussion in
the third paragraph of 112.00B and
suggested that the discussion in the third
paragraph of 112.00B be repeated or
referred to in 110.00B.

Response: We agree with the
comment and have revised the final rule.
A reference to the discussion of
developmental criteria that appears in
112.00 has been added to final 110.00A.
This will clarify that the parenthetical
material was not meant to be discussion
of developmental milestone criteria but
to provide specific guidance as to what
would constitute a significant

interference with age-appropriate
activities.

Comment: One commenter stated that
the discussion of age-appropriate
activities in 110.00B appeared in conflict
with the description in proposed
paragraph A of listing 110.06. In 110.00B,
we define significant limitation of age-
appropriate activities in an infant as
developmental milestone age not
exceeding two-thirds of chronological
age at the time of evaluation. That
criterion was not included in paragraph
A of proposed listing 110.06, where age-
appropriate activities stand alone, but
did appear in paragraph B of proposed
listing 110.08, where an additional
impairment was required to meet the
listing.

Response: We disagree. The definition
that we proposed in 110.00B (110.00A2 in
the final regulation), of what constitutes
a significant interference with age-
appropriate activities in an infant, is to
be used in evaluating claims under both
paragraphs A and B of final listing
110.07 (proposed listing 110.06). A
severity level has been established
under paragraph A of listing 110.07 in
the final regulations which is internally
consistent with that required under
paragraph B of listing 110.07 in the final
regulations. The additional impairment
in paragraph A of listing 110.07, which
corresponds to the additional
impairment required under paragraph B
of listing 110.07, is the hypotonia or
other cause of motor dysfunction. To
ensure that the level of severity is
understood, the definition is repeated in
paragraph B of listing 110.07 of the final
rules.

Comment: One commenter indicated
that proposed 110.00D (110.00C in the
final regulations), which stated that the
combined impairments must be
evaluated together to determine if they
are equal in severity to a listed
impairment, was unnecessary because
equivalency is inherent in the sequence
of evaluation.

Response: We agree with the
commenter that equivalency is part of
the sequential evaluation process.
However, because the listings in 110.00
are somewhat different from the other
listed impairments in Part B in that they
often involve combinations of
impairments, we do not agree that
110.00D is unnecessary. We want to be
very clear in explaining that the
impairments described in 110.00 rarely
involve single physical or mental
manifestations and that one shoud not
assume that the failure of any single
manifestation to meet a listing is the end
of the inquiry at the listing level.
Children who have the conditions

contemplated by final listing 110.07, but
who do not meet the listing, may
nevertheless have combinations of
impairments that are equivalent in
severity to listing 110.07,

110.06 Multiple Body Dysfunction

!hCommem: One comm!enler noted that
here was no mention of the upper age
limit which applies to pmpo,e%pu,mfg
110.08; whereas, in the American
Association of Mental Deficiency
(AAMD) manual the 18th birthday is
given as the upper limit of the
developmental period.

Response: In our judgment it is not
necessary to state an age limit in the
listing itself because §§ 404.1525 and
416.925 of our regulations state that Part
B of the Listing of Impairments applies
only to the evaluation of impairments of
persons under age 18.

Comment: One commenter expressed
concern with the format used in
proposed listing 110.06 for making
reference to other listings and suggested
that we revise the format. The
commenter indicated that the format in
the proposed listing was not consistent
with the format of other reference
listings in the Listing of Impairments,
such as listings 109.09, 104.03, or 12.09.

Response: The comment was adopted
in part. With the exception of the format
proposed for paragraph B of final listing
110.07, the format is similar to, if not the
same as in the other listings cited. We
have revised the format of paragraph B
of final listing 110.07 to conform with the
other listings.

Comment: One commenter requested
that we clarify what we meant by
“infant" in paragraph A of proposed
listing 110.06.

Response: We adopted the comment
in part. We have added the phrase "or
young child" after the word “infant" to
clarify that the term was not meant to
exclude the young child. There is no
universally accepted definition of
infancy according to upper age limit,
developmental milestones or activities.
For example, “Dorland's lllustrated
Medical Dictionary," 26th Edition (W.B.
Saunders Co., 1981), defines infancy as
the time from the termination of the
newborn period (i.e., the first 28 days of
life) to the time of assumption of erect
posture at 12 to 14 months of age. Some
sources make reference to children as
“infants" when below the age of 18
months, and thereafter as “children.”
Others, however, extend infancy to the
end of the first 24 months. We are using
the phrase “infant or young child” to
avoid the situation of having the criteria
inadvertently restricted in application to
an arbitrary definition based on
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chronological age. The criteria can and
are meant to be applied to a child of any
age where there may be some
interference in developmental tasks
such as those listed.

Comment: A commenter suggested
that since proposed listing 110.06 was
not limited to Down syndrome, the
listing should also include neurological
deficits. The same commenter also
suggested that additional examples of
age-appropriate developmental -
activities for young infants, such as
following, recognition, and smiling, need
to be included.

Response: We agree in part with the
commenter's suggestions. We have
revised final listing 110.07 to include
neurological deficits and have added
swallowing, following, reaching, and
grasping to the example of age-
appropriate major daily or personal care
activities. We did not add recognition
and smiling in the final listing, even
though we agree that they are additional
examples of age-appropriate behavior.
Normal milestones, in the first year of
life, include turning toward stimuli and
simple causal mean-ends interactions
with the inanimate and animate world.
However, recognition and smiling are
difficult activities to define and
measure. The other age-appropriate
major daily or personal activities
included in the final listing are easier to
define and measure.

Comment: Two commenters
considered the format for paragraph B2
of proposed listing 110.06 to be
confusing. Both commenters suggested
an alternate format. One of the
commenters also expressed concern that
the two-thirds milestone criteria would
complicate adjudication.

Response: The comment was adopted
in part. We agree that the format may
have been somewhat difficult to
understand and have revised it to
improve its clarity. However, we believe
it is important to have a measurement of
milestone performance; i.e., two-thirds
of chronological age, which corresponds
to an IQ of 60-69 for those infants and
young children who cannot be evaluated
with standardized intelligence tests.
Methods for determining developmental
age relative to chronological age, using
milestone criteria, have been well
established, and the procedure for
determining two-thirds age milestones
are no different than longstanding
procedures for determining one-half age
milestones.

Comment: One commenter requested
that we include a further explanation of
our definition of mental retardation in
paragraph B of proposed listing 110.06.
The commenter asked how the
definition in this listing related to the

definition found in the AAMD manual,
“Classification in Mental Retardation"
(1983).

Response: The comment was not
adopted. We believe that the definition
in paragraph B of final listing 110.07 is
consistent with the definition in the
AAMD manual even though the
definition in listing 110.07 would not
require us to use formal testing where a
description of adaptive deficits could be
satisfactorily evaluated according to
established developmental norms, as
indicated in 112.00B. We do not believe
that it is necessary to add the
requirement of formal testing to the
listing and we have not done 8o in the
final rules.

Comment: The same commenter
questioned the cutoff IQ score presented
in paragraph B of proposed listing 110.06
(i.e., 69) since the AAMD manual and
the “Diagnostic and Statistical Manual
of Mental Disorders”, third edition,
revised (DSM-III-R) mention 70 as the
upper limit for IQ scores in the range of
mental retardation.

Response: The cutoff 1Q score of 69 is
consistent with other listings in the
current Listing of Impairments.

Comment: One commenter raised the
question why the standards in proposed
listing 110.06 were different than in
listing 112.05.

Response: We intended a similar level
of severity under paragraph B2 of
proposed listing 110.06 as currently
exists under paragraph C of listing
112.05. In the final rules, we have
revised paragraph B of listing 110.07 to
make it clear that the standard under
these criteria is consistent with the
standard established under paragraph C
of listing 112.05 regarding the IQ
criterion.

Comment: One commenter indicated
that to be consistent with listing 110.02,
the wording "growth failure" in
paragraph C of listing 110.06 should be
changed to “growth impairment.”

Response: The recommendation was
accepted and the listing had been
revised to reflect it.

Comment: The same commenter
recommended that to be consistent with
the wording in 102.00 the word
“impairments” should be substituted for
the word "defects” in paragraph D of
proposed listing 110.06.

Response: We agree with the
recommendation and have made this
change.

Comment: One commenter raised the
question whether the speech defect
described in paragraph D of proposed
listing 110.06 included only those speech
conditions due to a hearing defect, as
required under listing 102.08. The
commenter recommended that speech

defects attributable to other causes,
such as those under listing 111.09,
should also be included.

Response: The comment was adopted.
We agree that neurological disorders as
a cause of speech and language
impairments as described under listing
111.09 should be included in addition to
those referred to under 102.00. In the
final rules we have revised the sentence
to read, “'Significant interference with
communication due to speech, hearing,
or visual impairments as described
under the criteria in 102.00 and 111.09.”

Comment: One commenter noted that
in paragraph F of proposed listing 110.06
the reference listing included listing
111.02, major motor seizures, but
excluded listing 111.03, minor motor
seizures. In the commenter's opinion this
did not appear appropriate, and the
commenter recommended that we
include minor motor seizures in
paragraph F of proposed listing 110.06.

Response: The comment was adopted.
Multisystem disorders when manifested
by seizures are more often associated
with the major motor type than the
minor motor type. However, we have
included minor motor seizures in
paragraph F of listing 110.07 in the final
regulations.

Regulatory Procedures
Executive Order 12291

The Secretary has determined that
this is not a major rule under Executive
Order 12291 because the changes we
have made will have little, if any, impact
on costs. Therefore, a regulatory impact
analysis is not required.

Paperwork Reduction Act

These regulations will impose no new
reporting or recordkeeping requirements
subject to clearance by the Office of
Management and Budget.

Regulatory Flexibility Act

We certify that these regulations will
not have a significant economic impact
on a substantial number of small entities
because they primarily affect only
individuals who are applying for title II
or title XVI benefits based on disability.
Therefore, a regulatory flexibility
analysis as provided in Public Law 96~
354, the Regulatory Flexibility Act, is not
required.

(Catalog of Federal Domestic Assistance
Program No. £3.802. Disability Insurance)

List of Subjects in 20 CFR Part 404

Administrative practice and
procedure, Death benefits, Disability
benefits, Old-Age, Survivors and
Disability Insurance.
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Dated: July 26, 1990.

Gwendolyn §. King,

Commissioner of Social Security.
Approved: October 4, 1990.

Louis W. Sullivan,

Secretary of Health and Human Services.

Part 404 of Chapter Il of title 20 of the
Code of Federal Regulations is amended
to read as follows:

PART 404—{AMENDED] .

1. The authority citation for subpart P
of part 404 is revised to read as follows:

Authority: Secs. 202, 205 (&), (b), and (d)}-
(b). 216(i). 221 (a) and (i), 222(c), 223, 225, and
1102 of the Social Security Act, as amended;
42 U.S.C. 402, 405 (a). (b). and (d)}~(h). 4186(i),
421 (a) and (i), 422(c), 423, 425, and 1302; sec.
505(a) of Pub. L. 96-265, 84 Stal. 473; secs. 2(d)
(2). (5). (8). and (15) of Pub. L. 88—460, 88 Stat.
1797, 1801, 1802, and 1808.

Appendix 1 to Subpart P—{Amended]

2. Listing 110.00, Multiple Body
Systems, of Part B of Appendix 1
(Listing of Impairments), of subpart P is
amended by revising the text of
paragraphs A and B, by adding a new
paragraph C and by adding new listings
110.06 and 110.07 to read as follows:

110.00 Multiple Body Systems

A. This section refers to those life-
threatening catastrophic congenital
abnormalities and other serious hereditary,
congenital, or acquired disorders that usually
affect two or more body systems and are
expected to:

1. Result in early death or developmental
attainment of less than 2 years of age as
described in listing 110.08 (e.g., anencephaly
or Tay-Sachs); or

2. Produce long-term, if not life-long,
significant interference with age-appropriate
major daily or personal care activities as
described in listings 110.06 and 110.07.
(Significant interference with age-appropriate
activities is considered to exist where the
developmental milestone age did not exceed
two-thirds of the chronological age at the
time of evaluation and such interference has
lasted or could be expected to last at least 12
months.) See 112.00B for & discussion of
developmental milestone criteria and
evaluation of age-appropriate activities.

Down syndrome (except for mosaic Down
syndrome, which is to be evaluated under
listing 110.07) established by clinical findings,
including the characteristic physical features,
and laboratory evidence is considered to
meet the requirement of listing 110.08
commencing at birth. Examples of disorders
that should be evaluated under listing 110.07
include mosaic Down syndrome and
chromosomal abnormalities other than Down
syndrome, in which a pattern of multiple
impairments (including mental retardation) is
known to occur, phenylketonuria (PKU), fetal
alcohol syndrome, and severe chronic
neonatal infections such as toxoplasmosis,
rubella syndrome, cytomegalic inclusion
disease, and herpes encephalitis.

B. Documentation must include
confirmation of & positive diagnosis by a
clinical description of the usual abnormal
physical findings associated with the
condition and definitive laboratory tests,
including chromosomal analysis, where
appropriate (e.g., Down syndrome). Medical
evidence that is persuasive that a positive
diagnosis has been confirmed by appropriate
laboratory testing, at some time prior to
evaluation, is acceptable in lieu of a copy of
the actual laboratory report. Documentation
of immune deficiency disease must be
submitted and may include quantitative
immunoglobulins, skin tests for delayed
hypersensitivity, lymphocyte stimulative
tests, and measures of cellular immunity
mediators.

C. When multiple body system
manifestations do not meet one of the
established criteria of one of the listings, the
combined impairments must be evaluated
together to determine if they are equal in
severity to a listed impairment.

110.06 Down syndrome (excluding mosaic
Down syndrome) established by clinical and
laboratory findings, as described in 110.00B.
Consider the child disabled from birth.

110.07 Multiple body dysfunction due to
any confirmed (see 210.00B) hereditary,
congenital, or acquired condition with one of
the following:

A. Persistent motor dysfunction as a result
of hypotonia and/or musculoskeletal
weakness, postural reaction deficit, abnormal
primitive reflexes, or other neurological
impairment as described in 111.00C, and with
significant interference with age-appropriate
major daily or personal care activities, which
in an infant or young child include such
activities as head control, swallowing,
following, reaching, grasping. turning, sitting,
crawling, walking, taking solids, feeding self;
or

B. Mental retardation as evidenced by one
of the following:

1. Mental retardation as described in
112.05A, B, or C; or

2. Achievement of only those
developmental milestones generally acquired
by children no more than two-thirds of the
child's chronological age, and a physical or
other mental impairment imposing additional
and significant restrictions of function or
developmental progression: or

C. Growth impairment as described under
the criteria in 100.02A or B; or

D. Significant interference with
communication due to speech, hearing, or
visual impairments as described under the
criteria in 102.00 and 111.09; or

E. Cardiovascular impairments as
described under the criteria in 104.00; or

F. Other impairments such as, but not
limited to, malnutrition, hypothyroidism, or
seizures should be evaluated under the
criteria in 105.08, 108.02 or 111.02 and 111.03,
or the criteria for the affected body system.

- - - - -

[FR Doc. 80-28745 Filed 12-11-80; 8:45 am)
BILLING CODE 4190-20-M

20 CFR Parts 404 and 416

[Regulations No. 4 and 16)
RIN 0960-AB96

Disabllity Insurance and Supplemental
Security Income; Mental Disorders in
Children

AQENCY: Social Security Administration,
HHS.

ACTION: Final rule.

SUMMARY: These amendments revise the
medical criteria in the Listing of
Impairments that are used to evaluate
mental disorders in children under age
18 for the disability programs in title II
and title XVI of the Social Security Act
(the Act). The revisions reflect advances
in medical knowledge, treatment, and
methods of evaluating mental disorders
in children and provide up-to-date
criteria for use in the evaluation of
disability claims based on childhood
mental disorders.

These amendments revise the criteria
we use when determining whether
children's impairments meet or equal the
severity of the impairments found in the
mental disorders listings. The Supreme
Court's February 20, 1990, decision
Sullivan v. Zebley et al., u.s.

— . 110 S.Ct. 885 (1990), requires us
to provide an individual assessment of
the functional impact of a child's
impairments when the severity of the
impairments does not meet or equal the
severity of the impairments found in the
Listing of Impairments. Since the Court's
decision did not preclude the use of the
listings as a basis for a decision that a
child is disabled, the listings contained
in these final rules will be used to
determine that a child is disabled based
on an impairment that meets or equals
the severity of a listed impairment. We
currently are developing standards to
implement the Supreme Court’s decision
in Zebley. Until these standards are
implemented, disability claims filed on
behalf of children with impairments will
not be denied based only on our finding
that the severity of their impairments
does not meet or equal the criteria set
out in these final rules.

DATES: These rules are effective
December 12, 1990.

FOR FURTHER INFORMATION CONTACT:
William ]. Ziegler, Legal Assistant,
Office of Regulations, Social Security
Administration, 6401 Security
Boulevard, Baltimore, MD 21235, (301)
965-1758.

SUPPLEMENTARY INFORMATION: The
criteria for evaluating the severity of




Federal Register / Vol. 55, No. 239 / Wednesday, December 12, 1990 / Rules and Regulations 51209

mental disorders in children are found
in 112.00 of Part B of the Listing of
Impairments in Appendix 1 of subpart P
of part 404 of title 20 of the Code of
Federal Regulations (CFR). Appendix 1
is divided into Part A and Part B. The
criteria in Part A describe impairments
that are severe enough to prevent a
person from doing any gainful activity,
absent evidence to the contrary.’Rart B
of Appendix 1 contains additional
criteria that only apply to the evaluation
of impairments of persons under age 18.
Part B was initially included only in
Appendix 1 of subpart I of part 416 in
1877, subsequent to the enactment of the
Supplemental Security Income (SSI)
program. While Part B applies mainly to
claims by children for SSI benefits
based on disability under title XVI of
the Act, it also applies to some claims
for disability insurance benefits and
child's insurance benefits under title II.
In recodifying the title I and title XVI
disability regulations on August 20, 1880
(45 FR 55566), we took the criteria used
in making disability determinations out
of part 418 and placed them only in
Appendix 1 of subpart P of part 404. This
was done to eliminate repetition in the
regulations, since the criteria contained
in Appendix 1 apply to both the title Il
and title XVI disability programs. (See
20 CFR 404.1525 and 416.925.).

When parts of the Listing were
revised and published in Federal
Register on December 6, 1985 (50 FR
50068), we indicated in the preamble
that medical advancements in disability
evaluation and treatment, and our
increased program experience would
require us to review and update the
Listing periodically. Accordingly, we
published termination dates ranging
from 4 to 8 years for each of the specific
body system listings. These dates
currently appear in the introductory
paragraphs of the Listing; the expiration
date for Part B of the listings for mental
disorders in children was December 5,
1993. We are now updating the mental
disorders listings in 112.00 (Part B) and
extending the effective date of these
revised listings for 5 years from the date
of their publication. We intend to
carefully monitor these regulations over
the 5-year period by providing ongoing
evaluation of the medical evaluation
criteria. Therefore, 5 years after
publication of the final rules, these
regulations will cease to be effective
unless extended by the Secretary or
revised and promulgated again as a
result of the findings from the evaluation
period.

These regulations were published in
the Federal Register (54 FR 33238) as a
Notice of Proposed Rulemaking (NPRM)

on Augus! 14, 1889, Interested persons,
organizations, and groups were invited
to submit comments pertaining to the
proposed amendments within a period
of 60 days from the date of publication
of the NPRM. The comment period
ended on October 13, 1889. After
carefully considering the comments
contained in the 145 letters we received
regarding the proposed rules, we are
adopting the proposed rules with
modifications explained later in this
preamble.

Explanation of the Final Rules

We have updated the medical terms
we use to describe the major mental
disorders of childhood, their
characteristics, and symptoms to
conform to the terminology currently
used by psychietrists, psychologists,
pediatricians, and other professionals
who treat children who have mental
disorders. The terminology we proposed
in the NPRM in the Federal Register of
August 14, 1989 (54 FR 33238) was based
on the third edition of the “Diagnostic
and Statistical Manual of Mental
Disorders™ (DSM-I1I), published by the
American Psychiatric Association
(APA) in 1880. We have revised these
final listings so that they are based on
the terminology used in the revised third
edition of the “Diagnostic and Statistical
Manual of Mental Disorders” (DSM-111-
R), published by the APA in 1987. This
edition, as the previous edition, gives a
common basis for communication,
which is particularly important in
evaluating medical reports used in
determining disability. In most
instances, any differences between the
terminology in the DSM-III-R and the
DSM-III do not have a substance effect
on the rules from the way we proposed
them; we describe any important
changes below and in the “Public
Comments™ section of this preamble.

The listings are also more specifically
related to distinct types of mental
disorders. Thus, we have included fewer
disorders under the same listing than
were grouped together under the former
listings. The result is an increase in the
number of listings from four to eleven.
The organization of mental disorders is
based on the DMS-III-R, which provides
a more realistic organization in terms of
the common characteristics of the
mental disorders that are evaluated
under a particular listing.

In the NPRM, we proposed to confine
the use of the Psychiatric Review
Technique to those cases in which we
used the criteria of the adult mental
listings to evaluate children’s claims.
However, in response to several public
comments, we reconsidered using a
technique to assist in the evaluation of

claims filed on behalf of children with
mental disorders. We are now preparing
revisions to the technique and plan to
publish these revisions in an NPRM.

We have also revised the terminology
used to describe the various age groups.
The term “newborn and younger
infants” is used to describe children
from birth to attainment of age 1, and
the term “older infants and toddlers™
means children age 1 to attainment of
age 3; the term “infants and toddlers"
refers to both groups together, that is,
from birth to attainment of age 3.

One of the major changes from the
NPRM is in the way we will apply the
paragraph B criteria. Many public
commenters questioned why certain
listings required children to meet more
of the paragraph B criteria than others.
They stated that if the paragraph B
criteria represented functional measures
of listing-level severity, it should follow
that the same number of paragraph B
criteria would be disabling under all of
the listings. We agree with the
commenters and have revised the
listings so that all listings that employ
paragraph B criteria have the same
number of functional requirements.

Another major change in the way we
apply the paragraph B criteria is that we
will require children aged 3 to
attainment of age 18 to meet two of the
age-appropriate paragraph B criteria. In
some listings, this is an increase from
the proposed listings, whereas in others
it is a decrease. We explain the reasons
for these changes below. Older infants
and toddlrs, age 1 to attainment of age
3, will have to meet only one of the age-
appropriate paragraph B criteria;
similarly, final listing 112.12 (proposed
listing 112.10), the listing for newborn
and younger infants from birth to
attainment of age 1, also requires only
one criterion.

The final listings also include a
significantly revised listing 112.08 and
two new listings, which we added in
response to numerous public comments.
In the NPRM, we proposed a listing
112.08, Personality Disorders, that did
not provide specific criteria for the
evaluation of these disorders in
children. Instead. it was a reference
listing to listing 12.08 in Part A of
Appendix 1 to subpart P of the
Regulations No. 4, the adult listings. In
response to comments, we have
replaced the reference listing with a
complete listing. which includes
paragraph A and paragraph B criteria
specific to children.

We also agreed with the many
commenters who urged us to add new
listings for psychoactive substance
dependence disorders (final listing
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112.09) and attention deficit
hyperactivity disorder (final listing
112.11). We describe both of these
listings in the summary below and
address the public comments in the
public comment section of this
preamble. We have renumbered two of
the listings to reflect the addition of
these two new listings. Autistic Disorder
and Other Pervasive Developmental
Disorders, proposed as listing-112.09, is
now final listing 112.10, and
Developmental and Emotional Disorders
of Newborn and Younger Infants
(originally called “Developmental and
Emotional Disorders of Infancy" in the
proposed rules at 112.10) is now listing
112.12.

The following is a summary of the
listings we are adopting in these final
rules and some of the more extensive
changes we have made from the text of
the proposed rules. We describe other
changes in the public comments section
of this preamble.

112.00 Preface

In 112.00A of the preface,
Introduction, we explain the basic
approach used in the listings. In this
section, we explain that each listing
begins with an introductory statement
(capsule definition) that describes the
disorder or disorders addressed by the
listing. If a child has a mental disorder
described by this capsule definition, the
listing is used to evaluate the disorder to
determine whether the child “meets” the
listing. Most of the listings then continue
with a dual approach, which divides
each listing into two paragraphs. The
first paragraph (the paragraph A
criteria) describes the characteristics
necessary to substantiate the existence
of a listed mental disorder, while the
second paragraph (the paragraph B
criteria) describes the applicable
restrictions and functional limitations
which may result from the disorder in
children and the number of paragraph B
criteria needed to satisfy the severity
requirement of the listing.

In response to public comments, we
have added a new paragraph at the end
of 112.00A to emphasize that the
impairments in the listings are examples
of some of the most common disabling
mental disorders that may affect
children. The new paragraph provides
that when a child has a medically
determinable impairment that is not
listed or a combination of impairments,
no one of which meets a listing, we will
make a medical equivalency
determination in accordance with
§§ 404.1526 and 416.826 of our
regulations.

In 112.00B of the preface, Need for
Medical Evidence, we describe the need

for medical evidence to substantiate the
existence of a medically determinable
impairment. Although we have not made
any substantive changes in this
paragraph, we have revised the first
sentence so that it contains language
that is the same as language in
§§ 404.1525, 404.1526, 404.1528, 416.825,
416.926, and 416.928 of our regulations.
The change is intended io clarify our
meaning of the term “laboratory
findings" and to make the language of
the listings consistent with the
regulations.
112.00C of the preface, Assessment

of Severity, we describe in detail the
multiple factors in the paragraph B
criteria of listing 112.02 which we use for
assessing the degree of functional
limitations required to meet the severity
of the listing in various age groups in
children. We reorganized the text and
made several changes to clarify
terminology: we describe these changes
in the public comments section. We also
made several additions in response to
public comments. These additions are
intended to provide further detail on the
importance of parents and others as
sources of information about a child's
day-to-day functioning in medical
evaluations of mental disorders and in
our adjudications of the cases. Other
revisions provide specific detail about
sources of evidence of the various areas
of functioning at different age levels.
Related to these additions is an
important change of terminology. We
have replaced the word “clinical” with
the word "medical” in this section and
throughout the remainder of the preface
and the listings to underscore our intent
that all determinations, including those
that ultimately rely on the results of
standardized testing, must be based on
consideration of all medical evidence,
which generally incorporates
information supplied by parents and
others. We provide a detailed
explanation for this change, including
why we chose the word “medical,” in
our responses to the public comments.

Finally, we have added a statement in
the second paragraph to explain that
older infants and toddlers (that is,
children from age 1 to attainment of age
3) may present the same problems of
diagnosis as younger infants because of
insufficient developmental
differentiation. When such children
have impairments that do not meet the
listings, we will consider whether the
impairments are equivalent to any listed
impairment, including the impairments
in listing 112.12 when appropriate to the
particular facts of a child's case.

In 112.00D of the preface,
Documentation, we discuss the evidence
needed to document mental disorders in

children. In the final rules, we have
expanded the first paragraph to include
discussion of the importance of evidence
from parents and other sources who
have knowledge of a child's day-to-day
functioning in medical evaluations and
in our adjudications. Beginning with the
seventh paragraph, we have added more
detail about the use of standardized
testing, including a new tenth paragraph
which codifies our longstanding policies
on how long 1Q test results remain valid
at different ages. A new eleventh
paragraph specifies that standardized
intelligence tests are essential to
adjudications under final listings
112.05C, D and E. and that listings
112.05A, B, and F provide alternatives to
testing. In the 16th paragraph, we have
incorporated additional detail on the
evaluation of children whose principal
language is not English; these are also
longstanding policies. Throughout
112.00D we have also added references
to pediatricians as expert sources of
evidence about children’s mental
disorders.

In 112.00E, Effect of Hospitalization or
Residential Placement, and 112.00F,
Effects of Medication, we explain that
evaluation of mental disorders in
children must include consideration of
the fact that medications,
hospitalizations, and other highly
structured living arrangements may
minimize the overt indications of severe,
chronic mental disorders without
necessarily affecting the functional
limitations imposed by the disorder.
Section 112.00F also acknowledges that
medications may sometimes produce
side effects that add to the functional
limitations resulting from mental
disorders in children. The only change
we have made from the language we
proposed for both of these sections is
the addition of a sentence at the end of
the first paragraph of 112.00E, to provide
more guidance on how to assess
functional impairment when structured
settings ameliorate the overt indications
of a mental disorder.

112.02 Organic Mental Disorders

We incorporated ten factors that are
characteristic of organic mental
disorders in children in the paragraph A
criteria of the final listing: this is one
more criterion than we proposed in the
NPRM. We have also revised the
language of the capsule definition to
incorporate the description we had
originally proposed as the opening
statement to the paragraph A criteria
and to make the capsule definition
consistent with the DSM-III-R. In
paragraph A, we have provided more
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examples of medical findings associated
with the various A criteria.

Paragraph B contains the restrictions
or functional limitations used to assess
the severity of these disorders and, by
reference, the disorders is most of the
other listings. Mental disorders do not
manifest themselves in the same way in
children of different ages. Therefore,
paragraph B provides criteria fof the
assessment of impairment severity for
two age groups, “older infants and
toddlers.” age 1 to attainment of age 3,
and "children,” age 3 to attainment of
age 18.

The criteria used to assess impairment
severity in older infants and toddlers
{age 1 to attainment of age 3) are based
upon functional deficits in the following
areas: Gross and fine motor
development. cognitive/communicative
function, and social functioning. The
criteria used to assess impairment
severity in children (age 3 to attainment
of age 18) are based upon functional
deficits in the following areas:
Cognitive/communicative function,
social functioning, personal/behavioral
function, and concentration, persistence,
and pace.

The criteria in paragraph 112.02B1
recognize the difficulty of assessing
specific areas of functional impairment
in older infants and toddlers. Therefore,
each of the first three criteria under this
paragraph is based on a comparison of a
child's functioning in one of the major
milestone domains with children who
are one-half the child's chronological
age. We believe that a disorder of such
functional impact in a child age 1 to
attainment of age 3 is sufficient to
establish listing-level severity and have,
therefore, provided that when an older
infant or toddler, age 1 to attainment of
age 3, demonstrates functional deficits
or restrictions in one of the first three
areas to the degree specified in the
paragraph B1 criteria, the child will
satisfy the requirements of listing 112.02.
We have also provided a fourth criterion
which states that a child who is
somewhat less impaired in the major
milestone domains, but who
demonstrates this lessor degree
impairment in at least two of the major
milestone domains, will be found to be
disabled.

We have revised the language of
paragraph 112.02B1 to replace the
language “'50 percent or less of the
anticipated developmental norm,” with
the more straightforward language
“generally acquired by children no more
than one-half the child's chronological
age,"” in the first three B1 criteria; this is
not a change in meaning, but a
clarification of our intent.

We have made an important change
in paragraph 112.02B2. A number of
commeniers pointed out that there were
inconsistencies in the proposed rules,
especially in the number of paragraph B
criteria applied throughout the listings.
As we have already stated, we agree
with the comment that the functional
criteria should be uniform, that is, that
each listing should require the same
number of paragraph B criteria.

Five commenters asked us to adopt a
system whereby a child with “marked"
impairment of functioning in two of the
domeins of the paragraph B criteria, or
“extreme” impairment in one domain,
would meet the severity level of the
listings. The commenters stated that this
was the “clinically appropriate" solution
and that it would " render the listings in
harmony with professional opinion."”

In a different context, though clearly
relevant, the American Psychiatric
Association (APA) has provided
professional support for this position in
connection with its study of our adult
mental criteria. The APA concluded that
the usefulness of functional domains,
each of which taps complex phenomcna,
is enhanced by requiring demonstrated
impact in more than just one domain.
We believe that, although the functional
domains for children age 3 to attainment
of age 18 are not identical to those for
adults, there is some overlaps and they
do tap similarly complex phenomena.

Furthermore, when we compared the
paragraph B1 criteria (that is, the criteria
for older infants and toddlers, age 1 to
attainment of age 3) with the paragraph
B2 criteria (the criteria for children age 3
to attainment of age 18) we realized that
we had proposed inconsistent systems
of rating function at the two age levels.
In paragraph B1 we had. in effect,
proposed a system very much like the
system the five commenters proposed.
That is, the first three criteria, requiring
milestones of 50 percent of the expected
norm in any of the functional domains,
described such functional impairment
that they could be characterized as
extreme, and any one of them in an
older infant or toddler could alone
establish disability. This was
underscored by our fourth criterion in
paragraph B1, which recognized that &
child who was somewhat less impaired
in two of the three domains—which
means a combination of two paragraph
B criteria at the marked level—would be
disabled.

On the other hand, the paragraph B2
criteria were not based on measurable
milestones but were based on a
standard of "marked" impairment. It
was clear to us that it would have been
inconsistent with the scheme in

paragraph B1 to provide that a marked
impairment in only one functional
domain would meet the severity of the
listing; perhaps more importantly, it
would have contradicted our intent in
placing the term * marked” on a
continuum between moderate and
extreme, that is, that a child's
impairment could meet or equal the
severity of a listed impairment without
being profoundly debilitated.

Therefore, we decided to require that
children age 3 to attainment of age 18
would have to meet two of the
paragraph B criteria. We believe that
our decision is consistent with the
APA's research findings about the adult
paragraph B criteria, that it is *
clinically appropriate” and that it will
make our listings internally consistent
and more understandable. We further
believe that this change will clarify that
the requirements in listing 112.02B2 are
comparable to the requirements in
listing 112.02B1d and thus provide a
more realistic frame of reference for the
evaluation of functional impairment in
children for both age groups.

112.03 Schizophrenic, Delusional
(Paranoid), Schizoaffective, and Other
Psychotic Disorders

This listing groups psychotic disorders
that are more closely related than in the
former listing. Mood disorders are to be
evaluated under listing 112.04.

In the final listing, we have revised
the title, capsule definition, and the
paragraph A criteria to reflect DSM-I1I-
R terminology. In the new NPRM, we
had proposed requiring that there be an
abnormality of affect (blunt, flat, or
inappropriate affect) associated with
signs of disrupted thought (incoherence,
loosening of associations, illogical
thinking, or poverty of content of
speech) under criterion 112.03A3. In
final paragraph 112.03A4, we have made
abnormal affect a separate paragraph A
criterion, consistent with DSM-11I-R
criteria.

To fulfill the requirements of listing
112.03, it must be demonstrated that an
older infant or toddler, age 1 to
attainment of age 3, who satisfies the
paragraph A criteria also has functional
deficits or restrictions in one of the
areas to the degree specified in the
criteria of listing 112.02B1; a child. age 3
to attainment of age 18, must
demonstrate functional deficits or
restrictions specified in two of the areas
in listing 112.02B2.

112.04 Mood Disorders

We have changed the title (from
“Affective Disorders") to reflect current
terminology. We have also revised the
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capsule definition and the paragraph A
criteria of each of the three types of
syndromes in the listing to be consistent
with the DSM-III-R and to provide
criteria that are specific to these
disorders in children

In the former organization of the
childhood mental listings, mood
disorders were evaluated under listing
112.03 (“Psychosis of Infancy and
Childhood") or listing 112.04
("Functional Nonpsychotic Disorders™).
The new listing includes only those
disorders that are characterized by a
disturbance of mood. In paragraph A of
the listing. we describe the
characteristics of mood disorders in
much greater detail than they were
described in the former listings.

To fulfill the requirements of listing
112.04, it must be demonstrated that an
older infant or toddler, age 1 to
attainment of age 3, who satisfies the
paragraph A criteria also has functional
deficits or restrictions in one of the
areas to the degree specified in the
criteria of listing 112.02B1; a child, age 3
to attainment of age 18, must
demonstrate functional deficits or
restrictions specified in two of the areas
in listing 112.02B2.

112.05 Mental Retardation

Listing 112.05 now contains six
separate paragraphs instead of the three
in the former listing, any one of which is
a basis for meeting the listing. In
response to public comments, we have
revised the language of paragraph A;
however, it remains the same in concept
as former listing 112.05A. Instead of
using the less specific reference to
developmental milestones of the former
listings, we now assess the functional
impact of mental retardation in the
specific functional domains of listing
112.02B.

Paragraph B contains a new set of
criteria patterned after adult listing
12.05A. These criteria are applicable
when the child requires assistance for
personal needs which is grossly in
excess of what is ordinarily expected
and the use of standardized IQ testing is
precluded.

Paragraph C is the former paragraph B
and remains unchanged. Paragraph D
corresponds to paragraph C of the
former listing; the only significant
change is that we have increased the
upper IQ limit from 69 to 70 to accord
with the upper limit of mild mental
retardation in the DSM-III-R. (We have
changed all other references in Parts A
and B of these listings to conform to this
change. See the descriptions of "Other
Changes” at the end of this preamble.)

Paragraph E corresponds to proposed
paragraph D and was not a part of the

former listings. It provides an alternative
to the assessment of children with 1Q's
of 80 through 70. Instead of requiring a
coexisting physical or mental
impairment, listing 112.05E can be met
with specified levels of dysfunction in
the domains of listing 112.02B.

Paragraph F is new. We added it in
response to comments that pointed to
new rules for evaluating children with
serious hereditary, congenital or
acquired disorders that we had
proposed in a separate notice and
subsequently published as listing
110.07B2.

Paragraph F of listing 112.05 provides
another alternative to paragraph D. It is
to be used when a child has mental
retardation which coexists with another
physical or mental impairment but valid
1Q test results are lacking. Instead of
demonstrating an 1Q of 60 through 70,
the child must demonstrate a specified
level of dysfunction in the cognitive/
communicative domains of 112.02B; the
specified level corresponds to
developmental milestones normally
attained by children who are two-thirds
of a child's chronological age.

We have also deleted the discussion
about standardized testing we proposed
in the opening paragraph of 112.05. As
we explain in greater detail in the
responses to public comments, we have
provided clearer and more
comprehensive discussions in 112.00D in
lieu of the statement we proposed to
head the listing itself. Finally, we have
made minor editorial revisions
throughout the listing.

112,06 Anxiety Disorders

We have revised the title (from
“Anxiety-Related Disorders") to reflect
current DSM-III-R terminology. In the
former organization of the listings,
anxiety disorders were grouped with
similar mental disorders in a single
listing (112.04). New listing 112.06
exclusively covers disorders related to
anxiety. Items 3, 4, and 6 in paragraph A
of this listing are similar to items
covered in the former listing. New
paragraph A1 gives significance to
separation anxiety. New paragraph A2
gives significance to avoidance behavior
of childhood. New paragraph A5 gives
significance to frequent panic attacks.
New paragraph A7 provides for the
inclusion of anxiety disorders resulting
from traumatic experiences. We have
also made revisions to the capsule
definition and the third and fifth A
criteria to update the terminology
consistent with the DSM-1II-R and to
make the listing more comprehensive.

As in listings 112.02, 112.03, and
112.04, an older infant or toddler, age 1
to attainment of age 3, who satisfies the

paragraph A criteria will fulfill the
requirements of listing 112.06 by
demonglralins functional deficits or
restrictions in one of the areas to the
degree specified in the paragraph B1
criteria of listing 112.02; a child, age 3 to
attainment of age 18, must demonstrate
functional deficits or restrictions
specified in two of the areas in
paragraph B2 of listing 112.02.

112.07 Somatoform, Eating, and Tic
Disorders

These disorders were previously
evaluated along with nonpsychotic
disorders under former listing 112.04.
The new listing now includes under one
heading various mental disorders which
have physical manifestations. To make
this fact clear, we have revised the title
and the capsule definition from the
language we proposed in the NPRM to
state more explicitly the kinds of
impairments that are to be evaluated
under this listing. We have also revised
paragraph 112.07A1, the criterion for
eating disorders, to provide more
specific guidance for the evaluation of
certain eating disorders; this includes a
reference to average weight tables for
children in the most recent edition of the
“Nelson Textbook of Pediatrics”,
Richard E. Behrman and Victor C.
Vaughan, 11, editors, Philadelphia: W. B.
Saunders Company.

As in most other listings in this
section, an older infant or toddler, age 1
to attainment of age 3, who satisfies the
paragraph A criteria will fulfill the
requirements of listing 112.07 by
demonstrating functional deficits or
restrictions in one of the areas to the
degree specified in the paragraph B1
criteria of listing 112.02; a child, age 3 to
attainment of age 18, must demonstrate
functional deficits or restrictions
specified in two of the areas in
paragraph B2 of listing 112.02.

112.08 Personality Disorders

These disorders were previously
evaluated under listing 112.04. In the
NPRM, we proposed a reference listing
which referred the evaluator to listing
12.08 of the adult mental disorders
listings in Part A of the Listing of
Impairments. We reasoned that
reference to the adult listings was
appropriate because personality
disorders do not usually manifest
themselves until later in childhood.

We received many comments urging
us to include a specific listing for
personality disorders in children. Some
commenters pointed out that mental
disorders tha! affect both children and
adults do not necessarily manifes!
themselves in the same way in children
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as they do in adults. Almost all of the
commenters also pointed out that even if
the paragraph A criteria of adult listing
12.08 were applicable to children, the
adult paragraph B criteria would rarely
be applicable because two of those
criteria are work-related.

Because we agree with the
commenters that there will be only rare
cases in which it will be appropriete to
use any of the adult mental disorders
criteria, we have replaced the proposed
reference listing with a listing for
children. The listing contains a full
complement of paragraph A and

aragraph B criteria. We have not,
Eowever. adopted all of the public
recommendations for the criteria we
should include in the listing: we provide
responses to specific comments later in
the public comments section of this
preamble.

Final listing 112.08 provides a capsule
definition based on the DSM-III-R
definition, but tailored specifically to
children. There are seven paragraph A
criteria, six of which are the same as the
paragraph A criteria of adult listing
12.08; the seventh is a new criterion
which incorporates obsessive
compulsive personality disorder into the
listings.

The functional criteria are the same as
in most of the other childhood mental
disorders listings. An older infant or
toddler, age 1 to attainment of age 3,
who satisfied the paragraph A criteria
will fulfill the requirements of listing
112.08 by demonstrating functional
deficits or restrictions in one of the
areas to the degree specified in the
paragraph B1 criteria of listing 112.02; a
child, age 3 to attainment of age 18, must
demonstrate functional deficits or
restrictions specified in two of the areas
in paragraph B2 of listing 112.02.

112.09 Psychoactive Substance
Dependence Disorders

We have added this new listing in
response to numerous public comments
with which we agreed. We have
redesignated proposed listing 112.09,
originally assigned to autism and other
pervasive developmental disorders in
the proposed rules, to 112.10 in the final
rules, so that the numerical designation
for the childhood listing for -
psychoactive substance dependence
disorders (112.09) will correspond to the
adult listing for these disorders (12.09).

The new listing is based on criteria for
psychoactive substance dependence in
the DSM-III-R. However, we have
consolidated several of the criteria in
the DSM-III-R so that we have six
paragraph A criteria. We did this to
eliminate some overlap in the DSM-III-
R criteria,

A child will satisfy paragraph A of the
listing if he or she demonstrates at least
four of the specified paragraph A
criteria. As in most of the other listings,
an older infant or toddler, age 1 to
attainment of age 3, will fulfill the
requirements of listing 112.09 by
demonstrating functional deficits or
restrictions in one of the areas to the
degree specified in the paragraph Bl
criteria of listing 112.02; a child, age 3 to
attainment of age 18, must demonstrate
functional deficits or restrictions
specified in two of the areas in
paragraph B2 of listing 112.02. If a child
does not meet the listing because he or
she does not satisfy the specific
paragraph A criteria—as, for instance,
might happen if the child has a
substance abuse rather than a substance
dependence disorder—the child will
generally still be evaluated under this
listing to determine whether he or she
has an impairment equivalent in
severity and duration to this listing.

The listing is not intended for the
evaluation of children who have fetal
alcohol syndrome (FAS) or other similar
psychoactive substance syndromes.
Because these impairments typically
involve more than one body system,
children who are born with FAS or other
such syndromes will be evaluated under
listing 110.07 which includes specific
criteria for evaluating these
impairments.

112.10 Autistic Disorder and Other
Pervasive Developmental Disorders

In the final listings, we have revised
the number designation from proposed
112.09 to final 112.10 because we
assigned listing 112.09 to the new
psychoactive substance dependence
disorders listing. We have also revised
the title, capsule definition and the
paragraph A criteria to be consistent
with the DSM-III-R. The former listings
did not specifically include autistic
disorder and other pervasive
developmental disorders. Instead, the
disorders were evaluated under listings
112.02, 112.03, or 112.05, depending on
the individual facts of the case.

The final listing requires an autistic
child to demonstrate qualitative deficits
in all three of the following areas: Social
interaction, verbal and nonverbal
communication and imaginative activity,
and repertoire of activities and interests.
Children with other pervasive
developmental disorders are required to
demonstrate qualitative deficits in only
the first two of the areas. Because the
DSM-III-R lists so manv examples
under each of these categories, we
decided to list only the broad categories
as paragraph A criteria in order to avoid

giving the impression that we would
disregard any appropriate findings.

As in most other listings in this
section, an older infant or toddler, age 1
to attainment of age 3, who satisfies the
paragraph A criteria will fulfill the
requirements of listing 112.10 by
demonstrating functional deficits or
restrictions in one of the areas to the
degree specified in the paragraph B1
criteria of listing 112.02; a child, age 3 to
attainment of age 18, must demonstrate
functional deficits or restrictions
specified in two of the areas in
paragraph B2 of listing 112.02.

112.11 Attention Deficit Hyperactivity
Disorder

We have added a new listing for the
evaluation of children with attention
deficit hyperactivity disorder (ADHD).
One of the most frequent public
comments wes that we should have
included a separate listing for ADHD, a
category that was recommended by
experts that helped us to formulate the
proposed revisions. We omitted the
listing from the NPRM because, as
several commenters pointed out, only a
minority of children with ADHD will be
disabled, and we thought that the
children who were disabled because of
ADHD could be found to have an
impairment that equalled one of the
listings we proposed. However, in
reconsidering the matter in light of the
public comments, we agree with the
commenters who stated that children
with ADHD comprise a well-defined
group, and that the specific guidance of
a listing will ensure the most fair,
accurate, and uniform adjudications
possible. We summarize the specific
comments and provide our responses
later in this preamble.

The language of the capsule definition
and the paragraph A criteria in new
listing 112.11 are nearly identical to the
experts’ proposal. The major difference
between the final rule and the experts’
proposal is that the capsule definition in
the experts' proposal stated that the
disorder had to be manifested in a
school setting. Since we recognize that
some children who are not in school
may have the disorder, we have not
included this language in the final rule.
We have also ensured that the
terminology of the listing is consistent
with the DSM-III-R. The criteria in the
new listing, however, are less specific
and, therefore, somewhat broader than
the DSM-III-R criteria. They provide
that a child who demonstrates
developmentally inappropriate
inattention, impulsiveness, and
hyperactivity to a marked degree will
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satisfy the paragraph A criteria of the
listing. '
As in most other listings in this
section, an older infant or toddler, age 1
to attainment of age 3, who satisfies the
paragraph A criteria will fulfill the
requirements of listing 112.11 by
demonstrating functional deficits or
restrictions in one of the areas to the
degree specified in the paragraph B1
criteria of listing 112.02; a child, age 3 to
attainment of age 18, must demonstrate
functional deficits or restrictions
specified in two of the areas in
paragraph B2 of listing 112.02.

112.12 Developmental and Emotional
Disorders of Newborn and Younger
Infants (Birth to Attainment of Age 1)

The former listings provided only
minimal guidance for the special
problems of evaluating developmental
and emotional disorders in children
from birth to attainment of age 1, who
often have not developed sufficient
personality differentiation to permit
formulation of appropriate diagnoses.
This new listing provides such guidance,
including criteria for evaluating
functional loss in all infants of this age
group.

Because we added two new listings at
112.09 and 112.11, we have revised the
number designation of the final listing
from proposed 112.10 to final 112.12. We
have also revised the title to incorporate
our new terminology for describing
infants from birth to attainment of age 1
and made minor editorial changes for
the sake of clarity and in response to a
public comment that we summarize later
in the public comments section. The
only substantive change from the
proposed rule is that we have added a
fifth criterion to reflect the new rules in
paragraph Bld of listing 112.02. As in
paragraph Bld in listing 112.02, new
paragraph E of listing 112.12 provides
that a newborn or younger infant may
be found to meet the severity of the
listing when he or she has attained
development or function generally
acquired by children no more than two-
thirds of the child’s chronological age in
two or more of the following areas:
cognitive/communicative, motor, and
social.

Explanation of Changes to Regulations
§6 404.15200 and 416.920a

We are amending §§ 404.1520a(a) and
416.920a(a) to provide that the special
procedure described in those regulations
must be applied to persons under age 18
when Part A of the Listing of
Impairments is used to evaluate mental
impairments in these persons.

Public Comments

Subsequent to the publication of the
NPRM in the Federal Register (54 FR
33238) on August 14, 1989, we mailed
copies to organizations, associations,
and other professionals whose
responsibilities and interests require
them to have some expertise in the
evaluation of mental impairments in
children. We also sent copies to State
agencies (including State disability
determination services), national
organizations, and other parties
interested in the administration of the
title Il and title XVI disability programs.
As part of our outreach efforts, we
invited comments from national
organizations representing people who
are mentally ill, advocates of people
who are mentally ill, and service
providers. We also invited comments
from various health and medical
associations, as well as from law and
legal service organizations.

We received 145 letters containing
comments pertaining to the changes we
proposed. The majority of the comments
were from organizations and groups that
represent people interested in specific
mental impairments. Many were from
sources with specialized backgrounds in
psychiatry, psychology, pediatrics, and
other specialties involving childhood
mental health. Many of the comments
concerned the specific evaluation
criteria for the proposed listed mental
disorders. Other comments questioned
the reasons for not including other
childhood mental disorders in the
Listing of Impairments.

We have carefully considered the
comments and have adopted many of
the recommendations. We provide our
reasons for adopting or not adopting the
recommendations in the summaries of
the comments and our responses below.
A few of the comments, however,
pertained to Social Security matters that
were not within the purview of the
proposed regulations. We have referred
these comments to the appropriate
components of the Social Security
Administration; therefore, we have not
addressed them in this preamble.

A number of the comments were quite
long and detailed. Of necessity, we had
to condense, summarize, or paraphrase
them. However, we have tried to
express everyone's views adequately
and to respond to all of the relevant
issues raised by the commenters.

Finally, several of the commenters
referred to the recommendations of the
experts that helped us to prepare the
proposed listings, and we refer to these
experts in our responses below in the
same terms. The experts are almost the
same as those medical, legal, and other

professionals who helped us to prepare
the adult mental listings published in
August 1985.

General Comments

Comment: Several commenters
pointed out that the proposed listings
were based on the DSM-III, but that this
manual had been replaced by the DSM-
II-R. The commenters urged us to
reevaluate carefully the proposed
listings to make sure that they were
completely compatible with the revised
manual.

Response: We adopted the comment.
We have carefully reevaluated the
terminology and criteria of the proposed
listings and have made revisions 1o
update the language of the final listings.

Comment: Several commenters
offered examples of specific disorders in
the DSM-III-R that were not in the
listings. Some of these commenters also
noted that we had not included all of the
DSM-I1I and DSM-III-R diagnostic
criteria for the impairments that were in
the listings. Some recommended specific
signs and symptoms for inclusion in
several of the listings; one commenter
systematically catalogued examples of
omissions in each of the listings.

Response: The listings are not
intended to be all encompassing; rather,
they are examples of some of the most
common major childhood mental
disorders. However, we have tried to
accommodate as many of the
recommendations as possible, and have
made substantial additions and
revisions in the final listings. These
include the addition of two new listings
categories, psychoactive substance
dependence disorders (112.09) and
attention deficit hyperactivity disorder
(112.11), as well as a specific listing for
personality disorders instead of the
reference to adult listing 12.08 we had
originally proposed. We have also
revised and expanded the capsule
definitions of final listings 112.02, 112.03,
112.04, 112.06, 112.07, 112.08, and 112.10,
and many of the paragraph A criteria
throughout the listings in response to the
comments. However, it is not the
purpose of the listings to include all
mental impairments or every sign anc_i
symptom listed in the DSM-III-R. This
does not mean that a child who has an
unlisted impairment cannot be found to
be disabled with use of the listings. Such
a child will be found disabled if his or
her impairment(s) is medically
equivalent to e listed impairment.

Comment: One commenter questioned
the appropriuteness of the DSM-III as
the basis of these listings. The
commenter supporied the direction we
took in incorporating DSM-III diagnostic
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categories in the rules, but expressed the
opinion that this standard should not be
considered the best or the only source
for evaluating mental disorders in
children. The commenter urged us to be
flexible and to provide our adjudicators
with the most reliable and equitable
methods for determining mental
disability in children.

Response: We believe that we have
provided the most reliable and eguitable
methods for assessing mental disability
in children. We chose the DSM-I1II, and
now the DSM-III-R, as the source of the
categories and terminology in our
listings because, based upon our
experience with thousands of claims
involving childhood mental
impairments, it was the most widely
used and accepted resource in the
psychiatric and psychological
communities. The experts, which
included a pediatrician and specialists
in the treatment of mental disorders in
children, concurred. Also, as
demonstrated by the previous comment,
most commenters who addressed this
issue not only supported our use of the
DSM-I11 DSM-1II-R, but urged us to
include more terminology and criteria
from the manual. Nevertheless, our main
interest is in providing the most current,
useful and widely understandable rules
we can; therefore, we will remain
flexible and consider other accepted
sources as appropriate in the future.

Furthermore, we want to stress that
the DSM-III-R was not the source of our
rules on determining severity. We, with
the assistance of the experts, devised
the crucial rules in 112.00 for the
evaluation of mental impairments, and
established the functional criteria for
listing-level severity in 112.00 and the
listings. We used the DSM-1II-R only for
the descriptions of the impairments and
categories of impairments in the listings.
We adopted its terminology and
categories as a convention for
determining and classifying the
existence of common mental disorders
in children—that is, as the source of our
capsule definitions and paragraph A
criteria—because it is widely used,
widely accepted, and familiar to most
professionals who deal with mental
impairments. Moreover, we believe that
even those professionals who rely on or
give greater credence to other manuals
are nevertheless generally aware of the
DSM-III-R criteria, whereas the
converse is not always true,

Comment: One commenter stated that
the DSM-III was developed by
psychiatrists and was most frequently
used by psychiatrists. The commenter
noted that other medical specialists,
such as pediatricians, did not contribute

to the manual. The commenter stated
that the criteria in the DSM-I1I were not
used as a norm by other professionals,
including nonpsychiatrist clinicians and
“SSI disability adjudicators.”

Response: Although the comment may
have been somewhat true of the DSM-
111 (there were, in fact, psychologists
involved in the drafting), the advisory
committees that prepared the DSM-III-R
were composed of professionals with
varying backgrounds, including
psychologists, educators, and a doctor of
social work. Furthermore, virtually all of
the diagnostic terms of the DSM-1II
were included in the ninth revision of
the “International Classification of
Diseases, Clinical Modification" (the
ICD-9-CM), which has been the official
system in this country for recording all
diagnoses and diseases since 1978; the
DSM-III-R maintained consistency with
the ICD-8-CM. As we stated in the last
response, we believe that the DSM-III-R
is very widely used, its terminology
well-known. and that it is used by many
professionals besides psychiatrists.

We disagree with the comment about
“8SI disability adjudicators.” These
individuals are either employed by S.ate
agencies who make disability
determinations for us using our rules or
work directly for us. They are required
by sections 221(a) and 1633 of the Act to
use evaluative criteria we provide
through regulations (including these
listings), rulings, and internal operating
instructions. Therefore, we provide the
rules used by SSI disability
adjudicators.

Comment: Many advocates of the
rights of mentally impaired people
commented that the listings did not
include all impairments from which a
child might suffer. The commenters
recommended that we provide a
“catchall” listing, which would include
all impairments that were not included
in the other childhood mental listings.
The commenters stated that the law
requires us to consider “any"
impairment that could cause a child to
be disabled, but that the listings
approach results in our overlooking
many medically determinable
impairments or denying the claims of
those children who do not have
impairments that specifically "meet"” the
listings. One commenter recommended
that a catchall listing should also
include children with combinations of
impairments, no one of which meets a
listing; the commenter also suggested
that such a listing would serve to keep
the childhood mental listings up-to-date,
because any currently recognized
impairment would automatically be
included. Many commenters also

suggested that we could make clear in
our rules that the listings are only
examples of impairments that could
make a child disabled.

In related comments, many of the
same commenters stated that our
policies on determining equivalency
were inadequate to assess the
impairments of all disebled children,
that we do not provide an individualized
assessment of the impairments of those
children who do not meet or equal the
listings, and that we should revise the
disability rules to provide for a
determination of residual functional
capacity in the case of every child who
does not have an impairment or
combination of impairments that meets
or equals the listings. Some commenters
asserted, moreover, that we frequently
deny the cases of children who do not
have impairments that meet the listings.
One group stated that they had often
represented children with severe
functional impairments that did not
meet or equal the listings even though
the children were nonetheless in their
opinion disabled.

Response: We have not adopted the
recommendation to add a generic, all-
inclusive listing: however, we have
provided additional text in 112.00A
regarding the importance of equivalency
determinations and clarified that the
listings are examples of impairments
that could disable a child. In addition,
we are currently developing standards
to implement the Supreme Court's
decision in Sullivan v. Zebley et al.
These new standards will provide
guidance on how to evaluate the
functional impact of children's
impairments when the severity of their
impairments does not meet or equal the
severity of a listed impairment.

Our intent in revising these listings
and in issuing all of our listings is to
provide specific examples of some of the
most common mental impairments upon
which we will find a child disabled. The
listings are not a list of every possible
mental disorder that a child might have.
This does not mean that we do not
consider impairments that are not listed.
Our policy of equivalency is intended to
provide an assessment of claims filed on
behalf of children with any impairments.

In addition, we have made it clear in
the revisions to the final listings and in
the responses we give below that
individualized assessment is vital to the
proper use of these rules. We have
emphasized that direct observation by
professionals and, in most cases,
evidence from parents and others who
are aware of a child's day-to-day
functioning are critical to the evaluation
of mental disorders in children. We have
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also provided paragraph B criteria that
are based on functioning over time,
again a determination that must be
made individually in each case. We
believe that the kind of comprehensive
ﬁuidance we have provided within these

stings and their introductory
paragraphs, especially the detailed
guidance we have provided on case
development and the assessment of
functional impairment, is an appropriate
response to some of the problems raised
by the commenters.

Although we have not adopted the
recommendation to add a generic, all-
inclusive listing for children age 1 and
older, we recognize in these final rules,
as in the proposed rules, the need for
such a listing for newborn and younger
infants (birth to attainment of age 1).
The reason is that it is often difficult, if
not impossible, to permit a specific and
appropriate diagnosis for newborn and
younger infants. Therefore, we believe
that a general listing is necessary to
evaluate these difficult cases.

Even though the listings do not
specifically name every impairment, we
believe that with the addition of listings
for psychoactive substance dependence
disorders and attention deficit
hyperactivity disorder, and the other
additions and revisions to the final
listings we have made in response to
public comments, the listings relate to
the vast majority of children who have
mental impairments. Those children
who have mental disorders that are not
described by these listings—whether
because their impairments are not listed
or because they have combinations of
impairments, no one of which meets a
listed impairment—will have their cases
evaluated to determine whether their
impairments are medically equivalent to
any listed impairment.

To underscore our commitment, we
have added language in the last
paragraph of 112.00A stressing and
restressing the importance of
equivalency determinations. We have
provided, both at the beginning and the
end of the paragraph, that adjudicators
must assess equivalency in any case in
which a finding cannot be made that a
child has an impairment that meets a
listing. In direct response to one of the
recommendations, we have also
provided that the disorders in the
listings are examples of impairments
which are severe enough to find a child
disabled.

Comment: Several commenters asked
about our statements in the NPRM
regarding the use of the Psychiatric
Review Technique Form (PRTF) to
evaluate children. Most commenters
expressed support for the PRTF and
recommended that we consider

developing a separate form for use with
children.

Response: As we explained in the
summary at the beginning of this
preamble, we agree with the
commenters and we will be proposing a
new PRTF and revisions to §§ 404.1520a
and 416.920a. When we wrote our
explanation in the NPRM, we had in
mind the PRTF, that is, the form we now
use to evaluate mental disorders in
adults. Since the form contains only the
adult mental criteria, it is clearly not
useful for the vast majority of
evaluations under these new listings.
Nevertheless. in those rate instances in
which the adult listings will apply to
children we will require adjudicators to
complete an adult PRTF. We have
revised the language in these rules to
clarify that the technique is applicable
to children only when Part A of the
Listing of Impairments is used to
evaluate their impairments.

112.00A Introduction

Comment: One commenter who was
familiar with the experts' proposals
asked why the fourth sentence of the
second paragraph of 112.00A used only
one example ins‘ead of the three
examples the experts proposed. The
commenter suggested that our intent
was to narrow the types of clinical
behavior on which adjudicators should
focus and reduce the weight to be
assigned to findings that could have
grave prognostic implications.

Response: This was certainly not our
intent. On the contrary, our intent was
to strengthen the sentence. The original
sentence proposed by the experts stated
that findings such as separation anxiety,
failure to mold or bond with parents,
and withdrawal “may have grave
prognostic implications and may be
comparable in severity to the findings
that mark mental disorders in adults.” In
contract, the sentence we proposed
stated that the finding of failure to mold
or bond with parents “has grave
prognostic implications and serves as a
finding comparable in severity to the
findings that mark mental disorders in
adults.” Our intent, therefore, was to
give one imperative example (failure to
mold or bond is a grave prognostic
finding) instead of three conditional
examples that might or might not apply
and, therefore, did not provide useful,
concrete guidance.

Upon further consideration, however,
we have realized that any discussion of
severity is out of place in the second
paragraph of 112.00A. The simple intent
of the paragraph is to explain that the
signs and symptoms of mental disorders
in children can be different from those
that define mental disorders in adults;

we believe this is clear from the third
sentence in the paragraph, which states
thet the “presentation of mental
disorders in children . . . may be subtle
and of a character different from the
signs and symptoms found in adults "
Therefore, in response to the comment
we have revised the fourth sentence to
include the three examples proposed by
the experts, but to make the examples
consistent with the intent of the
paragraph we have also deleted the
language about their severity. The
revised sentence now reads: “For
example, findings such as separation
anxiety, failure to mold or bond with the
parents, or withdrawal may serve as
findings comparable to findings that
mark mental disorders in adults."

Comment: One commenter objected to
the last sentence of the seventh
paragraph of proposed 112.00A (the
sixth paragraph in the final listing),
which states that “[t]he functional
restrictions in paragraph B must be the
result of the mental disorder which is
manifested by the clinical findings in
paragraph A." The commenter believed
that this meant that “[i]n order for a
child to be found disabled . . . the
medically determinable impairment
causing one or more of the functional
limitations must meet or equal the “A"
criteria of a listed impairment.” The
commenter suggested that we delete the
sentence and provide that children can
equal a listing if they meet one or more
of the paragraph B criteria due to any of
the mental impairments included in the
DSM-III or DSM-III-R.

Response: We did not adopt the
comment, but we have added a new
paragraph at the end of 112.00A to
emphasize the importance of
equivalency determinations. The
sentence cited by the commenter occurs
only in the context of our discussion of
how we will determine whether a child
meets a given listing. Our regulations in
§§ 404.1526 and 416.926 already provide
that a child may equal a listing as the
result of any medically determinable
impairment or combination of
impairments.

The system we adopted in these
listing is the same as the system we use
in the adult mental listings. Each listing
begins with an introductory statement
that describes the disorder or disorders
addressed by the listing. In most listings,
the introductory statement is followed
by clinical signs and symptoms (the
paragraph A criteria) which, if satisfied,
lead to an assessment of the functional
limitations in the paragraph B criteria. If
a child satisfies all three of these
elements in most listings, he or she is
found to “meet"” the requirements of the
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listing. Our only intent in the last
sentence of the sixth paragraph of final
112.00A is to establish that, in order to
meet the listing, the functional
restrictions, in the paragraph B criteria
must be the result of the listed mental
disorder rather than extraneous causes
unrelated to the impairment.

Our policy on equivalency provides
that any unlisted impairment or g
combination of impairments, no one of
which individually meets or equals a
listing, may be equivalent to a listing. In
§§ 404.1526(a) and 416.926(a) of the
regulations, we provide that the test is
one of “severity and duration.” Hence,
under these childhood mental listings,
we may find any medically
determinable impairment that does not
meet a listing to be equivalent to a listed
impairment. This would include all of
the medically determinable impairments
in the DSM-III-R.

In response to this comment and other
comments that we describe elsewhere in
this preamble, we have added a new
paragraph to the end of 112.00A to stress
the importance of determining whether a
child has an impairment or combination
of impairments that is equivalent in
severity to a listed impairment
whenever we find that the child does
not have an impairment that meets a
listing. We share the concerns of this
commenter and several others that
diagnosis of mental disorders in children
can be quite difficult, especially in
young children. Therefore, we want to
be very clear that one should not
assume that the failure of a child to
present evidence of a particular listed
impairment ends the inquiry into
whether the child is disabled. This new
language is consistent with language we
recently added in 110.00C, to stress that
children with multiple impairment
syndromes often suffer from
combinations of impairments and may
have impairments that are equivalent to
a listing even if they do not meet &
listing.
112.00B Need for Medical Evidence

Comment: Two commenters
commented on our use of the terms
“medical,” “sources of medical
evidence,” “psychiatric signs,” and
“psychological test results.” With regard
to the first three terms, the commenters
were concerned that the choice of
language precluded or limited the type
of acceptable evidence from
psychologists; one of the commenters
thought that the fourth term could not
describe “medical” information because
it described psychological evidence.

Response: We do not believe that
there is any need to revise the language
of these listings in the way the

commenters suggested since it is
consistent with language we use
throughout the reg?;:tions. However, we
have revised the first sentence of
112.00B because we agree that it was
unclear.

The terms cited by the commenters
are terms of art that are defined
elsewhere in the regulations. Sections
404.1513 and 416.913 define the term
“acceptable medical sources,” and
specifically include licensed or certified
psychologists. Similarly, § § 404.1528 and
416.928 state that “medical findings
consist of symptoms, signs, and
laboratory findings.” They further define
“signs” as including "psychological
abnormalities,” and later explain that
this includes psychiatric signs.
“Laboratory findings" include
“psychological phenomena which can
be shown by the use of medically
acceptable laboratory diagnostic
techniques,” including “psychological
tests.” Therefore, our regulations
provide that licensed or certified
psychologists are sources of medical
evidence, including the kinds of
psychiatric findings that are a part of
their practice, and that medical evidence
includes the results of psychological
testing.

However, in considering this comment
we noted that the first sentence of
112.00B did not state our policy clearly
because it seemed to state that
psychological and developmental test
findings were not "laboratory findings.”
We have revised the sentence to make it
consistent with the remainder of the
regulations.

Comment: One commenter thought
that the definition of “symptoms" in
112.00B was too narrow. The definition
we gave was “complaints presented by
the child," and the commenter pointed
out that, even though a symptom is
experienced by the child, the child may
not always “present” the symptom; a
parent or other person may note the
symptom, rather than the child.

Response: In these regulations, the
word “symptom" is a term of art,
defined in §§ 404.1528(a) and 416.928(a)
as “your own description of your
physical or mental impairment.”
Therefore, our definition of the term in
the proposed rules was correct in the
context of our regulations. However, this
does not mean that we do not consider
information from parents, teachers,
caretakers, and any other individuals
who observe and report what they
perceive as the child's experience of a
symptom. On the contrary, these final
rules make it clear that we consider
such observations ‘2 be very important
evidence. They just do not fall within
the regulatory definition of "“symptoms.”

112.00C Assessment of Severity

Comment: Two commenters suggested
that we provide definitions of terms
used in these listings. One commenter
recommended that we define all of the
terms, because clear and concise
definitions of the terms would eliminate
subjectivity. The other commenter
suggested that we provide definitions for
the terms "'cognitive/communicative”
and “personal/behavioral,” which we
introduced in 112.00C. The commenter
was concerned that, without such
definition, nonprofessional adjudicators
would not apply the terms uniformly.
Both commenters asked us to define the
term “marked.” and one asked us to
provide examples to illustrate how we
would use the term.

Response: We have not adopted the
comments. Most of the terms cited by
the first two commenters are standard
medical terminology. well-known to all
professionals who make use of them.
We do not generally provide definitions
for any such terminology anywhere in
our listings unless we intend to use a
term as a term of art.

Furthermore, even though we have not
specifically defined all of the terms cited
by the commenters, we have provided
guidance in the subparagraphs of
112.00C that is tantamount to a
definition of some of the terms. For
example, with regard to the second
commenter's recommendations,
112.00C1b of the final rule provides that:

Cognitive/communicative function is
measured using one of several standardized
infant scales. Appropriate tests for
measure of such function are discussed in
112.00D * * °*,

It also states that:

For older infants and toddlers, alternative
criteria covering disruption in communication
as measured by their capacity to use simple
verbal and nonverbal structures to
communicate basic needs are provided.

Similarly, 112.00C2a provides:

In the preschool years and beyond.
cognitive function can be measured by
standardized tests of intelligence although
the appropriate instrument may vary with
age. A primary criterion for limited cognitive
functionis * * *.

We believe that it is this kind of
guidance that will minimize subjectivity
and ensure that our adjudicators apply
the rules uniformly.

For the measure of listing-level
functional restriction, we provided he
same definition for the term “marked”
as in the adult mental listings, i.e., more
than moderate but less than extreme.
We decided not to provide examples of
“marked” impairment in the listings
because we believe that it is impossible
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to devise a single example, or even two
or three examples, that would uniformly
illustrate the definition of the term. Any
example we devised would have to be
as clear and unambiguous as we could
possibly make it; we believe that an
unambiguous example would have to be
80 obvious that it would not provide
useful guidance. We are also concerned
about the possibility of =
misinterpretation. We do not want to
create a situation in which some people
might assume that our examples were
the only examples of the level of marked
impairment of functioning and apply the
rules too narrowly.

Comment: Several commenters were
concerned about the provision in the
first paragraph of proposed 112.00C
which provided that, when we assess
the functional limitations caused by a
disorder, we give preference to the
results of standardized testing over
clinical findings. One commenter
thought that the proposed rules placed a
much stronger emphasis on objective
test scores that the experts originally
proposed. Another commenter suggested
that we adopt as a model a recent final
regulation of the U.S. Department of
Education (“Early Intervention Program
for Infants and Toddlers With
Handicaps,” 34 CFR part 303), which
requires every evaluation and
assessment to be based on informed
clinical opinion and also discusses the
special importance of clinical opinion
when standardized measures are
unavailable or inappropriate. The
Department of Education regulation was
first published at 54 FR 26306, June 22,
1989. All of the commenters were
concerned that the emphasis on
standardized testing in the proposed
rules could imply an intent to downplay
the importance of clinical findings or
result in inappropriate use or purchase
of testing.

Response: We have partially adopted
the comments. We believe that the
results of a valid, reliable test, as
defined in 112.00D, are the best evidence
of a child's ability to function and will
ensure to the greatest extent possible
that we assess functioning accurately,
fairly, and uniformly. However, inherent
in our definition of what constitutes a
valid, reliable test is the understanding
that the clinician has considered other
medical findings (including clinical signs
and the claimant’'s symptoms, as defined
in §§ 404.1528 and 416.928) and any
other information that could have a
bearing on the assessment of the
validity of the results. This would
include historical information and
information about daily activities,
socialization, etc., from both medical

and nonmedical sources. Therefore, we
did not intend that these rules downplay
the importance of clinical evidence; on
the contrary, our intent was to build in
recognition of the importance of clinical
findings in every adjudication.

Nevertheless, we agree with the
commenters that the proposed language
was not as clear as it could have been.
We have, therefore, made changes
throughout final 112.00D, the paragraph
B criteria of listing 112,02, and in final
listing 112.12 (proposed listing 112.10), to
clarify our intent and to address the
commenters’ coricerns. In listings
112.02B and 112.12A and B, we have
replaced the word “clinical” with the
terms “medical” or “other medical”
wherever it occurred. We used the word
“medical” because it is the terminology
we use in §§ 404.1525, 404.1526, 416.925,
and 416.926 when we explain that
decisions under the listings must be
based on “medical findings" consisting
of “symptoms, signs and laboratory
findings."” We provide the same
definition of medical findings in
§§ 404.1528 and 416.928.

We added explanations to the first
paragraph of 112.00D to indicate that,
whenever a medical source provides
information about functioning, whether
it be from medical examinations or
standardized testing, we expect that the
medical source will have followed
standard clinical practice and
considered medical history and any
relevant information from parents and
other individuals. We further provided
that adjudicators may request
information from nonmedical sources to
supplement the record of the child's
functioning.

In addition, 112.00B of the former
listings contained a clause that was
intended to convey our policy on
consistency of the findings with the
whole record with respect to measures
of intellectual functioning. The clause
stated that, "any discrepancies between
formal test results and the child’s
customary behavior and daily activities
should be duly noted and resolved.” In
response to the comments, we have
restored this provision to the final rules
and have placed it in the seventh
paragraph of 112.00D to indicate that we
have broadened it to include any kind of
psychological test.

We have not added specific language
to 112.00C to reflect these principles.
Instead, we have added a cross-
reference to 112.00D in the first
paragraph of 112.00C so that it will be
understood that the explanations in
112.00D apply to the instructions in
112.00C. We also modified the first
paragraph in 112.00C to indicate that in

most functional areas either
standardized testing or other medical
findings may be used to document
severity, although valid test results are
sull_ preferred when they are available.

Finally, we have reviewed the
Department of Education regulations
and the attendant discussions in the
Federal Register cited by the
commenters. We do not believe that our
regulations serve the same purpose, and
this fact limits comparison with
standards used by other agencies.
However, we also believe that these
revisions and other revisions described
in a later response make clear that our
policy is consistent with the Department
of Education’s insofar as it can be
compared to the disability programs
administered by the Social Security
Administration.

Comment: Three commenters noted
that there were inconsistencies in the
terminology used to describe children
from birth to 1 year and 1-3 years in
112.00C, 112.00D and listing 112.10.

Response: We agree. We have
therefore standardized the terminology
used to describe these age groups in the
final regulations. The term "newborn
and younger infants” now refers to
children from birth to attainment of age
1, while “older infants and toddlers”
now refers to children age 1 to
attainment of age 3. The term “infants
and toddlers" refers to both groups as a
whole; that is, from birth to attainment
of age 3.

Comment: Two commenters noted
that 112.00C provides guidance for
assessing severity in five different age
groups (birth to attainment of age 1, age
1 to attainment of age 3, age 3 to
attainment of age 6, age 6 to attainment
of age 12, and age 12 to attainment of
age 18) but that the paragraph B criteria
of the listings recognize only two
categories (age 1 to attainment of age 3
and age 3 to attainment of age 18). One
of the commenters pointed out that the
paragraph B criteria also do not include
newborn and younger infants, up to age
1. Both commenters recommended that
we adopt the same age category for the
paragraph B criteria as we included in
112.00C.

Response: We have not adopted the
comments. We believe, as did the
experts that helped us formulate the
paragraph B criteria, that it is
appropriate to group ages 3 to 18
together under the same functional
domains in the B paragraphs because
these criteria are relevant to the entire
age group. However, we recognize that
the impairment manifestations and the
methods of evaluating these
manifestations vary from different age
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levels within the group. This is why we
have provided three subdivisions of the
age-3-10-18 group in 112.00C2. 3, and 4.

The functional domains provided in
listing 112.02B generally are applicable
to the age group of birth to attainment of
age 1; however, they do not address all
ofthe domains pertinent to this age
group. therefore, we provided a new,
separate listing 112,12 (112.10 in the
proposed listings) that is specifically
tailored to the assessment of severity of
this group's impairments. We believe
this listing will provide a more realistic
assessment of very young children and
help to ensure uniform adjudications.
However, the functional domains in the
paragraph B criteria that are applicable
to these children are incorporated in
final listing 112.12.

Comment: One commenter thought
that our statement in the first paragraph
of proposed 112.00C1 that, “[i]n infancy,
much of what we can discern about
mental function comes from observation
of the degree of fine and gross motor
function,” was in error. The commenter
pointed out that there are standardized
tests to measure cognitive skills and
language ability in infants and very
small children.

Response: We agree with the
commenter. We did not mean to give the
impression that there are no tests to
measure these abilities in infants and
toddlers. We were only indicating in
112.00C1 that, despite the existence of
these tests, we would not ordinarily
expect to find them in the evidence of
record. Hence, our basic thrust in the
first paragraph of 112.00C1 was to
describe the kind of existing evidence
we would expect to find: Assessments
of a child's gross and fine motor
function. We have, therefore, revised the
language of 112.00C1 and reorganized
112.00C to clarify our intent.

Comment: Another commenter asked
us to revise the rules to reflect the fact
that in some cases abnormalities on
screening tests may be so severe that
further testing is unnecessary.

Response: We agree with the
commenter and have modified the last
sentence of the first paragraph of
112.00C1b and the twelfth paragraph in
112.00D of the final rules to reflect the
recommendation. The new language
indicates that, while screening tests
performed during clinical examinations
generally do not have high validity and
reliability and are not considered
appropriate primary evidence for
disability determinations, there will be
cases in which the results of screening
tests show such severe abnormalities
that further testing will be unnecessary.

Comment: One commenter stated that
the use of age-appropriate social
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functioning as a severity criterion could
be problematic because there is no one
standard of social functioning. This
could result in wide variations in
adjudication.

Response: We recognize that there are
a number of tests which measure
various aspects of social functioning,
and that not all tests yield identical
findings. However, we believe tests that
satisfy our requirements for validity and
reliability generally assess the same or
similar behavioral spheres. We also
believe that any variations among the
tests will not have a substantive effect
on determinations under these rules.

Furthermore, in 112.00C we have
provided guidance for assessing social
functioning in children at four separate
age levels. We provided this kind of
detail to ensure against the variations in
adjudication that the commenter was
concerned about.

In considering the comment, however,
we noted that proposed 112.00C2
(preschool children) and 112.00C3
(primary school children) did not
provide as much detail on assessing
social functioning as their counterparts
in 112.00C1 (older infants and toddlers)
and 112.00C4 (adolescents). We have
therefore added language to final
112,00C2b and 112.00C3 to provide
similar guidance.

Comment: One commenter expressed
concern over our ability to document
properly maladaptive or avoidant
behaviors and limitations in social
function for preschool children, age 3 to
attainment of age 6. The commenter
stated that most information for this age
group will necessarily come from
parents, who “at times prove to be
either unreliable or poor historians.”

Response: A halimark of these listings
is the emphasis on professional
evaluations, with standardized testing
whenever possible. In any case,
standardized testing should be
associated with an assessment of the
consistency of the findings with the
medical and other evidence, especially
evidence from parents and other
interested adults who have knowledge
of the child's day-to-day functioning.

In most psychistric and psychological
evaluations, clinical assessment implies
more than the examiner's own
observations of the child; it also
includes careful probing of the child's
history and current functioning outside
of the clinical setting. Clinicians are weli
aware that they have a duty to evaluate
the accuracy and consistency of any
information received from third parties,
or for that matter, from the patient
himself or herself, before they use the
information in formulating a clinical

judgment.

We acknowledge that some
preschool-age children will have fewer
sources of evidence that school-age
children, although this phenomenon is
becoming increasingly rare. However,
and aside from the fact that we do not
agree with the comment that "parents"
as a group are any less reliable
witnesses of their children's symptoms
and behavior than other people who
might give evidence, we also do not
believe that there will generally be any
greater difficulty in evaluating the
claims of these children than of older
children who are also still primarily in
the care of their parents.

Nevertheless, to clarify the intent of
these rules, we have modified final
112.00C2b (the second paragraph of
112.00C2 in the proposed rules) to
indicate that social function is measured
by assessment of a child's relationships
with parents, other adults, and peers.
This will mirror the discussion already
in 112.00C2c (the third paragraph of
112.00C2 in the proposed rules),
regarding the assessment of
maladaptive or avoidant behaviors.
However, we have also provided
additional guidance on sources of
information about children's functioning
to underscore our policy that
nonmedical sources of information
frequently are very important to a valid
assessment of functioning outside the
clinical setting both in the present and
over time. We have similarly expanded
112.00C2c to include the same sources of
information for evidence of personal
and behavioral functioning.

Comment: One commenter was
concerned about the reference in
112.00C3 to standardized measures of
academic achievement. The commenter
stated that the instruments used by
school districts varied so widely that we
should provide more definitive guidance
on how to measure this criterion.

Response: We agree with the
comment that the reference in proposed
112.00C3 regarding the use of
standardized measures of academic
achievement requires clarification.
Standardized measures of academic
achievement are generally designed and
used to measure the effects of a specific
program of instruction or training. They
are not designed to measure function in
the domains contained in 112.02B,
particularly cognitive function. Poor
performance on such measures may or
may not be indicative of functional
impairment causally related to a
medically determinable mental
impairment. Therefore, we have deleted
the second sentence of proposed
112.00C3, which stated that poor
performance on standardized measures
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of academic achievement directly
correlates with impairment in function.
In its place, we now state that
“standardized measures of academic
achievement may be helpful in assessing
the cognitive impairment.”" The presence
of cognitive impairment, if any, can only
be determined by the specific facts of
each case.

Comment: We received many
comments about the proposed statement
in the first paragraph of 112.00C4 that, in
the cases of adolescents, "if, based on
the description of the disorder by the
clinician, the adjudicator believes the
medical criteria of part B do not apply.
the adult listing crite[r]ia will be used.”
All of the commenters expressed
concern that this would require
adjudicators to apply the adult
paragraph B criteria to children whether
or not the children had work histories;
many of these commenters
recommended that we use this rule only
for children who had work histories or
histories of work attempts. Other
commenters recommended that we
require adjudicators to use the
childhood paragraph B crileria, even
when they used the adult paragraph A
criteria.

Several commenters also pointed out
that the phrase “the description of the
disorder by the clinician” was vague
because it did not provide a clear
standard by which adjudicators could
judge whether to use the adult listings
instead of the childhood listings. The
commenters reminded us that
adolescents are still children, and that
the presentation and effects of mental
disorders in adolescents are not the
same as in adults, even though they may
appear similar. Therefore, some
commenters urged us to clarify the
language to permit use of the adult
listings only when a clinician has
determined that the symptoms and
characteristics of a child's disorder
represent early onset of a condition
properly diagnosed as an adult disorder.
One commenter suggested that we
provide that the adjudicator could not
turn to the adult listings unless none of
the childhood listings could apply; the
commenter believed that in this
circumstance we should require
consideration of the adult listings.

Response: We agree with the
commenters that the intent of this
language was unclear as proposed, and
we have deleted the sentence. Our
intent was only to reflect the policies in
§§ 404.1525 and 416.925, and the
introductions to Parts A and B of the
listings, that the adult listings will be
used whenever the criteria in the
childhood listings do not apply. These

are general policies, intended for use
with all the listings, not just the mental
listings. However, we believe that they
will rarely apply to childhood mental
disorders because we have provided so
much guidance for the evaluation of
mental impairments in children, in
recognition of the fact that mental
disorders in children usually require
different considerations than in adults,
that most childhood mental disorders
will be covered.

Comment: Two commenters pointed
to the language in the third paragraph of
proposed 112.00C4, which explained that
school grades and the need for
placement in special education “are
relevant factors which must be
considered in reaching a decision under
paragraph B2d" but “are not
conclusive.” The commenters thought
that this language would be confusing to
adjudicators because it appeared
inconsistent with statements in
proposed 112.00C3 and the fourth
paragraph of 112.00D, both of which
emphasized the importance of
information from school records. One of
the commenters was concerned that
adjudicators would sive little weight to
grades or placement in special
education unless we provided more
detailed instructions. The commenter
requested that we clarify how we will
assign “weight" to information from
school records.

Response: We have not adopted the
comments. The language in proposed
112.00C4 (which we have moved to the
second paragraph of 112.00C3 in these
final rules) states plainly that grades or
the fact of placement in special
education alone is insufficient to
establish that a child has met the
paragraph B2d criterion. It explains that
this is because the criteria for grading
and for special education placement
vary too widely among school districts
for us to be able to make any reliable
generalization. This does not mean that
we will not consider such evidence; only
that, by itself, the evidence is
insufficient to establish conclusively
that the child has met one, particular
paragraph B criterion.

This is not inconsistent with the two
other provisions cited by the
commenters. Both sections provide that
school records can be a rich source of
information about functioning, of test
data, and of longitudinal evidence to
complete a record. Inasmuch as these
passages clearly address a much
broader subject than the discussion now
in the second paragraph of final
112.00C3, we do not agree that
adjudicators will believe them to be in
conflict.

We also did not adopt the comment
asking us to provide clarification on
how an adjudicator should “weigh"
evidence from school records. In a
sense, the provision in the second
paragraph of final 112.00C3 is an
instruction on how to assign weight to
one kind of school evidence; that is, jt
provides that evidence of a child's
grades or placement in special
education cannot alone be given
conclusive weight on the issue of
whether the child meets the paragraph
B2b criterion. Beyond that, we do not
believe that it would be appropriate to
provide additional guidance on
“weighing" this or any other evidence in
the context of the listings, just as we do
not provide guidance in any listing on
how adjudicators should “weigh"
credibility or opinion evidence, or any
other evidence that requires careful
consideration of the individual facts of
the case in the context of the entire
record.

112.00D Documentation

Comment: One commenter stated that
pediatricians are frequently more
knowledgeable about children's
developmental disorders, such as
developmental delay, learning
disabilities, and attentional problems,
and that they have important expertise
which differs from that of many child
psychiatrists. The commenter
recommended that we include the term
“pediatiician” wherever we used the
words “psychiatrist” and
“psychologist.”

Response: We have adopted the
comment. The phrase “psychiatrist and
psychologist” appears only in 112.00D.
We have replaced the phrase with the
phrase "psychiatrist, psychologist, or
pediatrician” in the fifth paragraph. and
“psychologist, psychiatrist, pediatrician,
of other physician specialist” in the
sixth, eighth, and fifteenth paragraphs.
We used the second phrase in the
paragraphs that discuss psychological
testing because some tests may properly
be administered by other kinds of
physicians as well.

We did not change other terms in
112.00D, such as “medical sources,”
“physician,” and “treating source,”
because they are nonspecific and will be
understood to include pediatricians.

Comment: One commenter stated that
our current regulations recognize only
Ph.D. clinical psychologists as
acceptable sources of medical evidence
and that evidence from school
psychologists who do not have
doctorates “is not admissible by the
SSA." The commenter requested that we
revise the regulations to include both
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clinical psychologists and school
psychologists.

Response: Current §§ 404.1513 and
416.913 provide that we will recognize
as acceptable medical sources any
licensed or certified psychologists; this
includes school psychologists who are
licensed or certified. We do not require
psychologists who submit evidence to us
to have doctorates in clinical
psychology. We do have more stringent
rules for psychologists who work for us
as adjudicators. These rules are set forth
in Subpart Q of Part 404 and Subpart ] of
Part 416 of these regulations.

We would also like to clarify for the
commenter that we do not refuse
evidence from any source, even if the
source is not an “acceptable” medical
course under §§ 404.1513 and 416.913 of
our regulations, Other provisions in
these regulations state that we consider
information from other sources. Thus
any information may be submitted and
will be considered in our assessment
even though it is not evidence from an
“acceptable” medical source.

Comment: One commenter was
concerned that we did not provide a
paragraph similar to the second
paragraph of 12.00D in the adult mental
listings to describe the various medical
and nonmedical sources of evidence.
The commenter further noted that the
paragraph B criteria seemed to
“undercut"” the value of sources like
parents and other concerned adults by
requiring documentation in the form of
appropriate standardized tests or
clinical findings. In addition, the
commenter stated that the paragraph B
criteria should include a category of
evidence from parents and other
concerned adults among the acceptable
documentation of functional limitation.

Response: We agree that the language
we proposed could have been
misinterpreted and that it did not
include sufficient discussion of
important sources of evidence, such as
parents. As we explained in an earlier
response, we have made changes
throughout 112.00D and provided a
cross-reference in 112.00C to 112.00D;
the changes are intended to address this
comment as well as the earlier
comment. Furthermore, we have revised
the criteria in listings 112.02B and 112.12
to be consistent with the discussions in
112.00D and to replace the word
“clinical" with the word "medical” or
the phrase “other medical," consistent
with our regulations. However, the term
“medical” is not meant to imply
objective signs alone. It also includes
assessment of a child's symptoms and
thorough evaluation of all the available
evidence.

To assure that the word “medical” is
not misunderstood, we have provided
new discussions stressing the
importance of information from other
sources and the role of such evidence
both in the medical source’s findings
and in our development and evaluation
of evidence in the case. To clarify how
we used the term "medical,” we have
provided a parenthetical restatement of
the regulatory definition of “medical
findings" in the first paragraph of
112.00D. We have also provided
parenthetical explanations in three of
the paragraphs B criteria to serve as
reminders of the principles in 112.00D.
We believe that these extensive
revisions should address the
commenter's concerns, while they also
clarify our policies.

Comment: Several commenters, again
referring to the recent Department of
Education regulations, questioned our
position that there are standardized
instruments for measuring
developmental delay in infants and
toddlers. These commenters
recommended that we place greater
emphasis on “informed clinical opinion™
when we determine the degree of delay.

Response: Insofar as our rules can be
compared to the rules of another agency,
we believe that our rules are consistent
with the rules promulgated by the
Department of Education. However, we
have revised the language of the final
rules to make absolutely clear that
informed clinical judgment is important
in all evaluations, including those that
ultimately rely on the results of
standardized testing. Of course, when
standardized test results are not
available, other medical findings—
which include clinical findings and,
generally consideration of information
from other sources, such as the
claimant's parents, teachers and
caregivers—become the sole means of
assessing functional impact.

Furthermore, because we believe that
our proposed use of the term “clinical”
throughout these listings did not convey
our intent to include all of the
aforementioned important sources of
information, we have revised both the
preface and final listings 112.02B and
112.12 to remove the term and clarify our
intent.

Comment: One commenter asked us to
indicate the “weight or value” to be
given to tests that rely on self-reports or
reports of caretakers, as these are often
important sources of valid information.

Response: We believe that we have
clarified our intent in the preceding
responses. It would obviously be
impossible for us to provide absolute
rules on the “weight or value" of every

test, not only because there are so many
different kinds of tests, but also because
each child's case will be unique and
must be evaluated on its own merits.
The foregoing responses essentially
explain that the “weight or value” we
will give to any test results will depend
on numerous factors. Certainly,
statements by the claimant and others
who know the claimant are very
important factors in this consideration.
For this reason, we provided discussions
in the opening paragraphs of proposed
112.00D to describe various possible
sources of information about the
claimant and to underscore the
importance of obtaining information
from them. We have now revised
112.00C and 112.00D to emphasize this
policy in the final rules. We also
emphasize the importance of this kind of
evidence in establishing a longitudinal
record. In addition, we have provided
that any test results should be
correlated with the clinical findings and
other evidence.

Comment: Two commenters
expressed concern about the language in
the second paragraph of 112.00D, which
provides that we may hold the cases of
some infants until they attain age 3
months in order to obtain adequate
observations of behavior or emotional
affect. The commenters suggested that
this section should clearly state that
development of medical evidence
continue while a case is being held, and
that any delay in securing evidence not
adversely affect a child's date of
eligibility for SSI payments. In addition,
they recommended that we provide
ruore definitive guidelines for the length
of time that a premature infant's case
can be held. =

Response: We agree with the
commenters that the paragraph was not
clear and have, therefore, revised it to
make it clearer. Our intent in this
paragraph is not to delay the
development of a case or to delay any
child’s eligibility for benefits. Rather, we
want to prevent an inappropriate denial
when there is evidence that a child has
a developmental impairment but,
because of the child's young age, the
severity of his or her impairment cannot
be determined.

We did not adopt the suggestion to
provide “definitive" guidelines for the
length of time a premature infant's case
may be held because each infant's case
will be different. Prematurity in and of
itself does not establish impairment
severity or guarantee that an infant will
meet the 12-month duration requirement,
and in the first months of a premature
infant's life medical attention is often
focused primarily on ensuring the
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infant's survivial, not on measuring his
or her abilities. Therefore, the amount of
time a premature infant's case can be
held will necessarily depend on a
careful judgment based on the specific
facts of the case. To clarify this
principle, we have added language to
the paragraph to indicate that the
decision to extend the 3-month period
will depend on the degree of prematurity
and the adequacy of documentation of
the child's development and emotional
status. -

We did not adopt the suggestion to
add a discussion about the date on
which eligibility for SSI should be
established. We believe that our existing
policies on establishing dates of onset
and eligibility for SSI (ordinarily, the
date of filing of the application) are
adequate to address this issue and are
inappropriate in the context of specific
listings becausc they are not unique to
childhood mental disorders.

Comment: A commenter questioned
the language in the fifth paragraph of
112.00D, which provides that “[i]n some
cases . . . it may be necessary” to
obtain evidence from a consulting
psychiatrist or psychologist when a
claimant's treating source lacks
expertise in dealing with mental
disorders in children. The commenter
stated that we should not make the rule
optional, but require development with
consulting specialists in every case in
which the claimant's treating source is
not an expert in mental disorders.

Response: We did not adopt the
comment. Our policy is that when a
treating source provides us with
sufficient evidence for us to make our
decision (which also means that we
have no good reason to question the
evidence), we will not obtain a
consultative examination solely to
confirm or refute the treating source's
evidence. If a treating source cannot
supply the kinds of information we need
to evaluate a case properly under these
listings, we will of course develop the
evidence further.

We, therefore, intentionally provided
in the fifth paragraph of 112.00D for the
situation in which a claimant's treating
source, though not an expert in the
evaluation of mental disorders,
nevertheless provides sufficient clinical
and laboratory findings (including
psychological testing, as necessary),
opinions and other relevant evidence for
us to make a decision under these rules.
We think that such cases are likely to be
rare, both because many children with
significant mental disorders will have
treating sources who are experts in the
treatment of mental disorders and
because treating sources who are not
experts in mental disorders will not

ordinarily be able to supply information
that is complete enough for us to make a
final determination or decision;
however, we want to provide for the
possibility.

Comment. Several commenters stated
that more discussion was needed on the
availability, applicability, and
usefulness of standardized testing in
connection with assessing the functional
impact of mental disorders occurring
during childhood. Specifically, they
asked us to include a list of the tests we
will use, or examples of some of the
tests we will use, for assessing these
areas. Two commenters recommended
that we include a list of tests developed
by the experts who assisted in the
development of the proposed rules.

Response: We have not adopted the
comments. We agree with the
commenters that these listings do not
identify all tests that may be useful in
evaluating the functional impact of
mentel disorders. However, we do not
believe that the regulations are the
appropriate forum for providing this
guidance.

Because of the large number of tests
available, it would be practically
impossible for us to publish and
maintain a list of all available
acceptable tests. Moreover, any list that
included only examples of tests, such as
the list prepared by the experts, could
give the misleading impression that we
have given our exclusive support to
certain instruments. Furthermore, we
would expect most professionals to
follow standard practices in choosing
the tools for evaluation, and we are
confident that the mental health
professionals we employ are aware of
the available instruments.

For all these reasons, we decided that
instead of naming additional specific
tests, we would provide in the seventh
paragraph of 112.00D a detailed
description of our criteria fcr judging
whether a test is “good," based upon its
validity, reliability, and whether it is
based on appropriate normative data.
Any test that meets these standards
constitutes acceptable documentation
for the purposes of these listings.

When we promulgate any listing
revisions, we routinely consider the
need to update our supplemental
training materials and other guidelines
to ensure that our adjudicators have an
appropriate and uniform understanding
of the new rules and how to apply them.
We believe that these are the
appropriate vehicles for listing any
additional examples of acceptable tests.

Comment: One commenter stated that
our proposal to base listing 112.05 on IQ
scores obtained from the Wechsler
Intelligence Scale for Children-Revised

(WISC-R), and our failure to mention
other well-recognized tests included in
the DSM-1II-R would place the burden
of establishing the validity of these
other tests on the claimant.

Response: The proposed language w
intended only to codipfy our exnigstin?g o
policy. The 1Q scores in both the former
listing 112.05 and these final listings
were derived from the WISC-R, which is
one of the best known and most widely
used scales. It was not our intent to
place the burden of establishing the
validity of other test results on the
claimant; as we have always done, we
will recognize the validity of other tests
that meet our standards for validity and
reliability.

For this reason, we included the
discussion in the eighth paragraph of
proposed 112.00D, now the ninth
paragraph in the final rules, which
recognizes the validity of other tests, but
explains that identical 1Q scores
obtained from different tests do not
always reflect a similar degree of
intellectual function because they may
be based on a different mean and
standard deviation. We, therefore,
caution our adjudicators that it may be
necessary to find a common
denominator—percentile rank in the
general population—in order to compare
1Q scores from other valid tests with the
standard in the listing. However, in
response to the comment, we have
expanded the ninth paragraph of final
112.00D to explain how we chose the IQ
scores we use in 112.05 and to provide
additional information about the mean
and standard deviation of the Wechsler
scales for purposes of comparison. In
view of these revisions, we have also
deleted the similar language we
proposed in the opening paragraph of
listing 112.05.

Comment: Another commenter stated
that the language in the eighth
paragraph of proposed 112.00D was
confusing. although the commenter did
not specify what about the language
was confusing. The commenter
suggested that it either be deleted or
that we provide conversion charts to
show the corresponding percentile ranks
in the general population of 1Qs
obtained on some of the more common
tests that are not based on the same
mean and standard deviation as the
Wechsler scales.

Response: The language in the eighth
paragraph of proposed 112.00D (the
ninth paragraph in the final rule)
reflected our longstanding. uniform
policy for use of non-Wechsler series
intelligence tests, which is currently
found in Part A, in the seventh
paragraph of 12.00D and listing 12.05,
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and in Social Security Ruling 82-54.
However, as we explain above, we have
added more detail about our policy in
the paragraph to clarify our policy for
this commenter. -

We did not adopt the recommendation
to publish conversion charts as a part of
these rules. The paragraph does not
announce a change in policy, nor have
we experienced any difficulties in
adjudicating cases using these rules

under either the childhood or adult
listings. The conversions are not a
matter of substantive policy but of fact:
Any properly trained psychologist can
determine the corresponding percentile
rank to a given 1Q score in a given test.
Moreover, we do not include such
factual medical detail in any of our other
listings.

In addition, there are so many
possible alternative tests that any chart
that attempted to provide the detail
requested by the commenter would be
cumbersome and of necessity
incomplete. In the unlikely event that
there are widespread difficulties
converting test results in the future, we
will provide guidance to our
adjudicators.

Comment: A commenter suggested
that we either incorporate our internal
operating instructions on evaluating
psychological testing into these listings
or obsolete them.

Response: Our internal operating
instructions, e.g.. the “Program
Operations Manual System," have their
basis in the Act and our regulations. The
purpose of our internal operating
instructions is to provide guidance to
our adjudicators for a uniform
understanding and use of the policies
contained in the Act and regulations. It
would be inappropriate for us to include
all of these instructions in the
regulations or to rescind those that we
have not included.

However, we have reviewed our
internal operating procedures again, and
we believe that it is appropriate to add a
new tenth paragraph to 112.00D to
emphasize the importance of
considering the recency of IQ tests and
the consistency of the results of the tests
with the child's behavior when
evaluating claims under listing 112.05.
The new language provides that the
currency of 1Q test results depends both
on the child's age at the time of testing
and the actual IQ scores, and includes
our longstanding guidelines for making
this assessment.

Comment: One commenter stated that
the twelfth paragraph of proposed
112.00D (now the 13th paragraph in the

final rule) conflicted with 112.00C1. The
Proposed paragraph used the Gesell
Developmental Screening Test as an

example, whereas the second sentence
of the second paregraph of proposed
112.00C1 cautioned against the use of
developmental screening devices when
assessing cognitive/communicative
function in children aged 1 to 3.

Response: We have adopted the
comment, even though there was no
conflict between the two sections.
Standardized tests are more reliable
measures of function than are gross
screening devices and, in spite of its
name, the Gesell Developmental
Screening Test is a standardized test
that meets the salient characteristics of
a "good" test as explained in the
seventh paragraph of 112.00D. However,
since this test is no longer in widespread
use, we have deleted it from the
examples in the 13th paragraph of final
112.00D.

Comment: Several commenters
addressed the statement in the 15th
paragraph of proposed 112.00D (now the
16th paragraph of final 112.00D), that
any required psychological tests be
administered in the child's principal
language. They expressed concern that
this may not be possible in all
situations. Two of the commenters also
pointed out that there were other re'ated
situations that these provisions could
include. For example, one commenter
suggested that the situation in which a
bilingual child's principal language was
not English but the child could be tested
in English if a test in the principal
language was not available. The
commenter proposed that we add
language that would permit alternative
testing in appropriate circumstances,
provided that the child would not be
otherwise disadvantaged.

Another commenter asked us to
provide information about acceptable
workups for non-English-speaking
claimants “since existing standardized
tests would generally be precluded.”

Response: We have adopted most of
the comments by clarifying the language
of the 16th paragraph of final 112.00D.
We did not intend to state or imply that
a determination based on the listings
could not be made without testing in a
child's principal language. We also
agree that there will be situations in
which we will not be able to test in the
child's principal language but could
appropriately test in English (or even
another language) without
disadvantaging the child. To clarify our
intent, we have added language similar
to that in the fifteenth paragraph of final
112.00D to indicate when testing in the
child’s principal language is unavailable,
we will use appropriate medical,
historical, social, and other information
when we make our determination. The
rule will apply whether or not the child

can be tested: however, it should be
understood that this information could,
in the proper circumstances, include
testing that is not in the child's principal
language.

We do not agree completely with the
generalization about the availability of
standardized tests in other languages.
There are some languages, such as
Spanish, in which such tests are
available. We have, however, provided
additional guidance in the 16th
paragraph of final 112.00D to explain
that the best indicators of severity in
children from different cultures are often
edaptive functioning, activities of daily
living, and social functioning, based on
reports from treating sources, parents, or
others who are familiar with the child.

112.00E Effect of Hospitalization or
Residential Care

Comment: Two commenters, who
noted that these listings did not include
paragraph C criteria comparable to
12.03C of the adult listings, suggested
that we provide more detailed guidance
in 112.00E for the evaluation of children
who may not be able to function outside
of structured settings or highly
supportive living arrangements.

Response: We agree with the
commenters that highly structured or
supportive living arrangements may
minimize the overt indications of mental
disorders. Thus, we have added
language to the first paragraph of
112.00E to explain that, when a child is
in a structured setting, evaluation of
mental disorders must include an
assessment of the degree to which the
child can function independently,
appropriately, and effectively on a
sustained basis outside the structured
setting.

112.00F Effects of Medication

Comment: One commenter stated that
112.00F should require that attention be
paid to the stabilizing effect of
medication. The commenter further
stated that this should include the
likelihood of the individual continuing to
take the medication and whether the
individual would be disabled if he or
she stopped taking the medication.

Response: We did not adopt the
comment. Section 112.00F already
emphasizes the need to address the
stabilizing effects of medication. It
points out that, although medication
may ameliorate overt symptomatology.
the child may nevertheless be
functionally impaired and that,
furthermore, side effects of the
medication may themselves affect the
child's ability to function. We do not
agree that it is necessary to address the




51224 Federal Register / Vol. 55, No. 239 / Wednesda:,;. December 12, 1890 / Rules and Regulations

likelihood that a child will fail to take
his or her medication or the possible
consequences of such failure in these
listings. We have separate policies on
failure o follow prescribed treatment, in
which we make special provision for
children and for all individuals who
have mental disorders.

112.02 Organic Mental Disorders

Comment: One commenter suggested
that we define the word “persistence” in
listing 112.02A.

Response: We did not adopt the
comment. The term hes the same
meaning as in common parlance and
does not have any special meaning in
these rules. It merely establishes a
criterion that the organic mental
disorders in the listing must be chronic,
rather than acute. Therefore, we believe
that it need not be defined.

Comment: One commenter suggested
that we combine proposed listings
112.02, 112.09, and 112.10 into a listing
labeled "developmental and emotional
disorders of childhood.” The commenter
stated that there was no need to
distinguish organicity, autism, and
environment as separate etiological
entities, that there was overlapping of
the listings, and that a combined listing
would “then handle learning disabilities
and behavior disorders appropriately.”
The commenter also recommended that
the new listing recognize three age
groups instead of the two age groups we
proposed for the paragraph B criteria.

Response: We did not adopt the
comments. While it is certainly true that
organic mental disorders, developmental
disorders, and developmental and
emotional disorders of infancy, as
described in the DSM-III-R, cannot
always be clearly distinguished, we
have nevertheless tried to maintain the
distinctions in the DSM-III-R as far as
possible in order to conform our rules to
current diagnostic criteria and
nomenclature. Furthermore, the listings,
like the DSM-III-R, are primarily
descriptive, largely reflect signs and
symptomatology, and do not espouse
any particular theories of etiology.

As we explained in an earlier
response, we do not believe that it is
necessary to have more than two age
categories for assessing functional
impairment under the paragraph B
criteria. The critical areas of function for
evaluating children aged 3 to 18 are the
same, although the manifestations will
vary at different ages; this is why we
provided guidance for evaluating three
age groups within the age-3-10-18
category in 112.00C.

Comment: Many commenters
questioned why certain listed
impairments required a greater number

of paragraph B criteria than other
listings. They pointed out that the
paragraph B criteria are the functional
measures of listing-level severity;
therefore, it should follow that all
listings should be met by satisfying the
same number of paragraph B criteria.

Response: We agree with the
commenters, and have therefore revised
all of the listings that have paragraph B
criteria. For reasons we explain in detail
in the "Explanation of Revisions"
section of this preamble, we now require
that an older infant or toddler, age 1 to
attainment of age 3, must demonstrate
functional deficits or restrictions to the
degree specified in one of the paragraph
112.02B1 criteria, and that a child, age 3
to attainment of age 18, must
demonstrate functional deficits or
restrictions to the degree specified in
two of the paragraph 112.02B2 criteria.

Comment: A commenter expressed
concern about how we will determine
whether a child has achieved only one-
half of the expected milestones in listing
112.02B and other listings. The
commenter asserted that the State
agencies have denied claims in which
children have demonstrated milestone
achievement slightly more than one-half
for their age in one area of development
even though they me! the criteria for
milestone achievement in all other
areas. The commenter believed that this
application of the rule was too narrow.

Response: As a result of this comment
and other technical reasons we have
explained in the “Explanation of
Revisions' section of this preamble, we
have revised all of the rules that
referred to ““a patiern” of milestones, or
achievement of ““50 percent” of
anticipated milestones, or other similar
language to explicitly state the number
of functional domains in which the child
must demonstrate deficiency. We have
also revised the language of these rules
so that it is more straightforward and
less open to interpretation. The criteria
now all use uniform language which
refers to achievement of milestones
generally acquired by children no more
than one-half or two-thirds (as
appropriate to the specific rule) of the
child's chronological age.

112.03 Schizophrenic, Delusional
(Paranoid), Schizoaffective, and Other
Psychotic Disorders

Comment: One commenter stated that
the proposed 6-month standard for the
persistence of symptoms in 112.03A
seemed unnecessarily long if the point
of the standard was to make sure that
the symptomatology would not be
temporary. The commenter stated that
the symptoms described in the listing
would be “very uncommon™ in children,

and thought that a 3-month standard
would be enough to establish that the
problem was severe. The commenter
also stated that exceptions, such as
drug-related symptoms, should never
last 3 months.

Response: We did not adopt the
comment. As in the adult mental listings,
the intent of the paragraph A criteria is
to describe certain mental syndromes or
clusters of syndromes, without any
inferences as to severity. Although we
have not included every criterion that is
in the DSM-LII-R, we have based nearly
all of the paragraph A criteria on the
DSM-I1I-R, descriptions of syndromes
or categories of syndromes.

Listing 112.03A uses the DSM-III-R
criterion for chronicity of psychotic
symptoms—& months—applicable both
to children and adults. We want to
stress, however, that this does not
imply, per se, any judgments about the
severity of the impairments of children
who do not satisfy this paragraph A
criterion, nor does it mean that such
children cannot be disabled. When a
child does not satisfy the specific
paragraph A criteria of this, or any other
listing, this means only that the child
can not meet a listed impairment. The
child may still be found disabled under
our current rules of medical equivalency
or under the rules we are developing to
implement the Supreme Court's
February 20, 1990, decision in Sullivan v.
Zebley et al. The determination will
always depend on the facts of each
case,

The comment about drug-related
symptoms was unclear to us. Certainly,
there are acute symptoms of drug
intoxication that the temporary and that
may not recur. However, we do not
agree with the blanket statement of the
commenter that drug-related
symptomatology should “never" last 3
months. For this reason, and in response
to numerous comments we summarize
pelow, we have added a separate listing
112.09 to address the special problems
of evaluating psychoactive substance
dependence disorders.

112.04 Mood Disorders

Comment: One commenter thought
that the word "currently” in the phrase
“currently characterized” in 112.04A3
could imply that symptoms of bipolar
disorder must be currently active.

Response: We agree with the
commenter that the word “currently”
could be confusing. We have, therefore,
revised the language in parentheses to
more closely follow the language of the
DSM-III-R. The statement in
parentheses will not read: “* * * (and
currently or most recently characterized

Y
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the full or partial symptomatic
:xzwn of either or both syndromes).
The changes address two problems.
First, in response to the comment, the
new language clarifies that a child need
not be currently symptomatic in order o
meet the paragraph A criteria. Second, it
clarifies that the current or most recent
episode need not have been manifested
by the full symptomatic picture of manic
or depressive syndrome, as long as there
is a history of the full symptomatic
pictures of both syndromes sometime in
the past.

112.05 Menta!l Retardation

Comment: Several commenters noted
that we did not include Down syndrome
in the proposed listings. Two of the
commenters were aware that we had
proposed a separate listing for Down
syndrome (see 52 FR 37161, October 5,
1987), to be added to 110.00, Multiple
Body Systems, but noted that we would
not have a listing for the impairment
until the new listing was published as a
final rule. One group submitted a copy
of the comments they made on the
NPRM that included the Down
syndrome listing.

Response: We now have a separate
listing for evaluating Down syndrome;
see listing 110.06. We have not
responded here to the duplicate
comments on the NPRM for Down
syndrome since we responded to the
comments in the preamble to those final
rules.

Comment: One commenter suggested
that we define the phrase
“developmental period"” in the first
sentence of listing 112.05. The
commenter noted that the corresponding
adult listing, 12.05, defines the term as
the period prior to age 22.

Response: We did not define the term
in 112.05 because in our judgment it is
not necessary to provide an age limit in
the context of the childhood listings.
Sections 404.1525 and 416.925 of our
regulations state that part B of the
Listing of Impairments applies only to
the evaluation of impairments of
persons under age 18. Therefore, we
have deleted the text in question from
the opening of listing 112.05 because it is
unnecessary; cases evaluated under
112.05 represent impairments that began
before the end of the developmental
period. :

Comment: One commenter
recommended that the IQ range in
proposed 112.05C and 112.05D be “60 to
70" instead of 60 to 69" because the
DSM-III-R defines mental retardation

as involving an 1Q of 70 or less.

Response: We concur with the

commenter's recommendation and have
changed the 1Q ranges in final listings

112.05D (proposed listing 112.05C) and
112.05E (proposed listing 112.05D) to
read "60 to 70." We have also changed
the upper 1Q range from 69 to 70 in adult
listings 11.07A, 12.00D, and 12.05C and D
and childhood listings 108.02B1,
111.02B1, 111.07B1 and 111.08B2.

Comments: Many commenters were
concerned that listing 112.05 relied too
heavily on IQ scores and failed to take
into account all of the possible deficits
in adaptive behavior, e.g., meeting
standards of maturation, learning,
personal independence, and social
responsibility that are expected for a
child's age level and cultural group.
These commenters recommended that
we substitute the phrase “marked
deficits in adaptive behavior” for the
phrase "marked impairment in
personal/behavioral function” in section
D2 of proposed listing 112.05. One
commenter suggested that both sections
A and D of proposed listing 112.05
should contain the more flexible
language of the DSM-III-R regarding
adaptive behavior, as opposed to the
more rigid “developmental” limitations
set forth in the proposed listings.

Response: We concur with the
commenters that deficits in adaptive
behavior can serve as a useful
alternative to IQ scores. Therefore, as
we stated previously in the section of
the preamble explaining these final
rules, we have added two new
paragraph to listing 112.05, paragraphs B
and F, which use deficits in adaptive
behavior as an alternative to 1Q scores,
and have revised paragraph A to clarify
its use of deficits in adaptive behavior.
We have also revised paragraph E,
which was proposed as paragraph D, to
expand our use of deficits in adaptive
behavior in conjunction with 1Q scores
in the 60 to 70 range.

Comments: One commenter noted that
in the NPRM for the listings that
included Down syndrome and other
similar syndromes we have proposed a
fourth criterion for mental retardation to
be included in proposed listing 110.06,
but that we had not proposed the same
rule in the childhood mental listings. The
commenter supported the additional
rule, which was an alternative to the
criteria in former listing 112.05C. The
rule provided that a child would meet
the listing if he or she had achieved only
those developmental milestones
generally acquired by children no more
than two-thirds of the child's
chronological age, and also had a
physical or other mental impairment
imposing additional and significant
restrictions of function or developmental
progression. The commenter urged that
we make the childhood mental listings
consistent with the listings under 110.00.

Response: We have adopted the
comment. We have added the rule as
112.05F. We describe the new listing in
the summary at the beginning of this
preamble. We have also modified final
listing 112.05E to include the two-thirds-
milestone achievement criterion.

112.07 Somatoform, Eating, and Tic
Disorders

Commenter: Two commenters thought
that we had not included a listing for
eating disorders.

Response: We included eating
disorders in 112.07A1 of the proposed
listings. We have changed the title of
listing 112.07 to “Somatoform, Eating,
and Tic Disorders" and added a
reference to eating disorders in the
capsule definition so that our intent will
be clear. In addition, as part of our
review of the listings to conform them to
the terminology of the DSM-III-R, we
have completely revised the language of
112.07A1. We believe that the revision
more clearly indicates that this set of A
criteria describes eating disorders.

Comment: One commenter thought
that Tourette's disorder would not be
covered by these listings. Another
commenter asked us to provide
guidance on which listing to use when
evaluating the disorder.

Response: Tourette's Disorder is
defined in the DSM-III-R as a tic
disorder. We provided criteria in
112.07A2 which can be used for
evaluating Tourette's Disorder and other
tic disorders. As explained in the
previous response, we have revised the
title of listing 112.07 to “Somatoform,
Eating, and Tic Disorders."” We have
also added a reference to tic disorders
in the capsule definition. These
revisions should clarify that Tourette's
Disorder and other tic disorders are to
be evaluated under this listing.

112.08 Personality Disorders

Comment: Many commenters were
concerned about our proposal to include
a listing for personality disorders in
children that merely referred to the
corresponding adult listing, 12.08. One of
the most frequent comments was that a
reference to the adult criteria would
omit psychopathology and certain
recognized disorders that are specific to
children. In support of their assertion,
many of the commenters directed our
attention to a statement in the
introduction to the chapter on
personality disorders in the DSM-III-R.
The statement explains that certain
disorders of childhood—specifically,
conduct disorder, avoidant disorder of
childhood or adolescence, and identity
disorder—are related to corresponding
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diagnostic categories in the chapter on
personality disorders. The commenters
recommended that we include these
disorders and all of their associated
diagnostic criteria under listing 112.08.
In the alternative, several commenters
suggested that we include the phrase
“disruptive behavior" in the listing to
convey the idea that a full-blown
personality disorder is not required for
the listing.

Nearly every commenter also -
questioned our proposal to use the adult
paragraph B criteria to evaluate these
impairments. The commenters pointed
out that, inasmuch as two of the adult
criteria are work-related, proposed
listing 112.08 would be based on a much
stricter standard than the other
childhood listings and that it would be
unlikely that many children would be
able to satisfy the criteria.

Response: As we have stated in the
summary section of this preamble, we
have adopted the comments to include a
specific listing for personality disorders

in children, instead of a reference listing.

We agree with the commenters that it is
inappropriate to relate the functional
criteria of the listing to the adult
paragraph B criteria, which we
acknowledge most children will not be
able to satisfy.

We did not, however, adopt the
comments that asked us to include
conduct, avoidant, and identity
disorders as listed impairments under
112.08. The listings are examples of
some common impairments that we use
to find a child disabled. Although the
childhood impairments in the DSM-III-R
called “conduct disorder” and “identity
disorder” could cause significant
functional limitations in individual
cases, we did not include them as
separate listed impairments because we
believe that they generally are not
comparable in severity to other listed
impairments. In fact, the passage in the
DSM-III-C cited by the commenters
states that conduct disorder in
childhood or adolescence corresponds
to the impairment called “antisocial
personality disorder™ in adults, and we
do not list antisocial personality
disorder in adult listing 12.08 either.
Conduct disorder and antisocial
disorder, unlike the other disorders,
primarily represent conflicts between
the individual and society. Although not
listed as separate impairments, conduct
disorder and identity disorder would not
be excluded from consideration as
disabling impairments.

Therefore, we have provided that a
child must have a “full-blown"
personality disorder in order to meet
this listing. This does not mean that we
will approach the evaluation of other

related impairments with any
preconceived notions about their
severity in individual cases; only that
we believe that these kinds of childhood
mental disorders should not be listed
impairments. As always, the decision
whether any impairment meets or
equals a listed impairment will depend
on the individual facts of each case.

We did not include avoidant disorder
of childhood or adolescence under
listing 112.08 only because we had
already included it under listing 112.06.
Criterion 112.06A2 is intended to capture
any disorders that are characterized by
avoidance behavior.

For a similar reason, we also did not
adopt the comment to include the phrase
“disruptive behavior” as a paragraph A
criterion in listing 112.08. The reason we
did not is that we had already built it
into our paragraph B criteria. Paragraph
B2c(2) of listing 112.02—that is, the
second paragraph in the third B criterion
for children age 3 to attainment of age
18—describes “persistent maladaptive
behaviors destructive to self, others,
animals, or property, requiring
protective intervention.” As one of the
commenters noted in arguing for the use
of the childhood B criteria under listing
112.08, these crileria “refer to the very
behaviors that are manifest in these
disorders.”

112.09 Psychoactive Substance
Dependence Disorders

Comment: Many commenters asked us
to add to the final listings a category of
impairment for substance addiction
disorders, as originally recommended by
the experts. Several of the commenters
stated that the listing should be a listing
for substance abuse.

Response: We have adopted the
majority of the comments and added a
listing for substance addiction disorders,
now called "psychoactive substance
dependence disorders" in the DSM-III-
R. We describe the new listing, which
we have designated 112.09 to maintain
correspondence with the numbering
system in the adult listings, in the
summary of the listings at the beginning
of this preamble.

We have not adopted the comments
that recommended that we include
psychoactive substance abuse disorders
among the listed impairments in listing
112.09. There is too much variability in
the manifestations and severity of
substance abuse disorders to permit a
meaningful description in the listings.
Children who have psychoactive
substance abuse disorders as their
primary mental impairment should be
evaluated under this listing using our
rules of medical equivalency.

Comment: Several of the commenters
who asked us to include a listing for
psychoact&ve substance dependence
mentioned that they thought that having
such a listing would be valuable
because it could be applied to babies
who were born with the conditions
known as “fetal alcohol syndrome,"
“fel_al cocaine syndrome,” or other
similar psychoactive substance
syndromes.

Response: We consider fetal alcohol
syndrome, fetal cocaine syndrome, and
other similar syndromes to be multiple
body system impairments because they
typically present themselves as a
constellation of impairments affecting
more than one body system and
involving more than substance
dependence alone. We therefore have
promulgated a separate listing 110.07,
which includes these disorders. The
listing recognizes the profound effect on
development the combined impairments
;usocialed with these disorders can

ave.

112.10 Autistic Disorder and Other
Pervasive Developmental Disorders

Comment: One commenter stated that
proposed listing 112.09 (final listing
112.10), “Autism and Other Pervasive
Developmental Disorders,” omitted
many of the criteria in the DSM-III-R for
determining the existence of these
disorders. The commenter was
concerned that the proposed criteria
could cause us to overlook many
children who had the disorders.

Response: We have adopted the
comment. The proposed criteria were
based on the DSM-III, which did not
include as much detail as the DSM-III-
R. We have revised final listing 112.10 to
reflect the more recent criteria.

112.11 Attention Deficit Hyperactivity
Disorder

Comment: One of the most frequent
comments was that we should have
included a separate listing for Attention
Deficit Hyperactivity Disorder (ADHD),
a category that was recommended by
the experts. Most commenters stressed
that ADHD is a common impairment in
children, that it is well-recognized and
clearly defined, and that it is not
appropriately captured by any of the
listings we proposed. Hence, they
believed that ADHD would be best
evaluated under its own, separate
listing. Three commenters stated their
opinion that ADHD will rarely be
disabling; however, two of these
commenters still thought that a separate
listing was necessary because the
remaining listings were inadequate 1o
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evaluate the conditions of children who
have the impairment.

Many commenters expressed concern
that if we did not include a separate
listing for ADHD we would never find
children with this impairment disabled.
One commenter, who is the parent of a
child with ADHD, was concerned that
we had changed our rules so that
children with ADHD could not qualify
for benefits; many commenters, echoing
this commenter's belief, stated that we
had violated the law by eliminating from
the listings & medically determinable
impairment known to the medical
community, and that we had “decreed
that no matter how disabled a child with
one of the excluded impairments is, his
or her eligibility for benefits cannot be
established.”

Another commenter recommended
that any listing for ADHD should not
include & paragraph B functional
requirement. Finally, one commenter
recommended that we include the two
other disruptive behavior disorders
described in the DSM-III-R, conduct
disorder and oppositional defiant
disorder, in the listing that included
ADHD.

Response: After carefully considering
these comments, we agree with the
majority of the commenters that we
should include a listing for ADHD. We
describe the listing in the summary at
the beginning of this preamble.
However, we want to emphasize that
the fact that we do not list a particular
disorder does not mean that we will not
consider an unlisted disorder or that we
would not find a child disabled by an
unlisted disorder.

We did not adopt the recommendation
to omit the paragraph B requirement
from this listing. Children with ADHD
exhibit a wide spectrum of impairment,
ranging from slight to disabling.
Therefore. it is imperative that any
listing for ADHD include specific
guidance for assessing the severity of
the disorder in addition to criteria which
establish its existence. We believe that
the paragraph B criteria of listing 112.02,
applicable in most of the other listings,
appropriately describe the kinds of

ctional impairment associated with
ADHD, and have therefore decided to
include them in this listing as well.

We also did not adopt the
recommendation to include the other
disorders described in the DSM-III-R
under the heading "Disruptive Behavior
Disorders.” We have explained our
reasons for not including conduct
disorder in the listings in our responses
to the comments asking that we include

it under listing 112.08. For the same
feasons, we decided not to include

OPpositional defiant disorder,” the only

other disorder named in this section of
the DSM-III-R. Children who have
either of these impairments may be
evaluated under listing 112.08 or listing
112.11, depending upon the particular
facts of their cases, using our medical
equivalency rules.

11212 Developmental and Emotional
Disorders of Newborn and Younger
Infants (Birth to attainment of age 1)

Comment: Many commenters
commented favorably on our proposal to
add a listing (proposed listing 112.10,
final listing 112.12) specifically for the
evaluation of newborn and younger
infants, from birth to attainment of age
1. However, they noted that the
problems of diagnosing mental
impairments can extend to older infants
and toddlers, age 1 to attainment of age
3. They urged us to extend the listing to
include older infants and toddlers.

Response: We have not adopted the
comments, but we have added language
to 112.00A and 112.00C to address the
commenters' concerns.

Although we agree with the
commenters that diagnosis of older
infants and toddlers can be just as
difficult as in newborn and younger
infants, we believe that the problem is
not as pervasive in the older group as it
is in the younger group. Furthermore, the
infant-specific criteria for assessing
severity in final listing 112.12 become
progressively less appropriate as infants
become older. We have, therefore,
decided to leave listing 112.12 as we
proposed it; that is, as a listing designed
specifically for the special problems
associated with the evaluation of
children from birth through attainment
of age 1.

This is not to say that children who
are older than 1 cannot be found to have
an impairment which is equal to the
severity of listing 112.12. As we
emphasize throughout these responses,
any child who does not have a listed
impairment can still be found disabled if
he or she has an impairment or
combination of impairments that is
equivalent to any listed impairment.
Children older than 1 whose impairment
manifestations are identical or
sufficiently similar to the requirements
of 112.12 could, in certain situations, be
evaluated using the new listing.

In response to this and other
comments we have already described,
we have added language to 112.00A and
112.00C to stress the importance of
deciding whether a child has an
equivalent impairment or combination
of impairments. In direct response to
this comment, we have also added
statements in the last paragraph of
112.00A and the second paragraph of

112.00C to indicate that children aged 1
to attainment of age 3 may exhibit
similar problems of insufficient
developmental differentiation to .
newborn and younger infants and that it
is, therefore, vital to assess equivalency
in such cases.

Comment: Several commenters
offered suggestions for provisions that
permitted presumptions of disability in
the cases of the very youngest infants
(from birth through the first weeks or
months of life). Two of these
commenters prefaced their suggestions
with remarks about the proposed 50
percent developmental delay rules for
newborn and younger infants in
paragraphs A and B of proposed listing
112.10. One of these commenters was
concerned because he believed that
validated instruments for such young
children are lacking. This commenter
was also concerned that in some
impairments, such as Down syndrome,
developmental delays are not always
immediately apparent. The commenter
thought that we might deny such
children at or near birth, even when
there was a high probability that we
would eventually find them disabled.
The other commenter stated that under
current regulations a finding of
disability in children with genetic or
congenital impairments cannot be made
until the disability has manifested itself
in 50 percent developmental delay.

With regard to the suggested
provisions for presumption of disability,
several commenters provided examples
of some of the hereditary and congenital
conditions they would include, based
upon the likelihood that children with
these impairments would eventually be
found disabled when they were older.
One of these commenters also suggested
that this would be an equitable rule
because most of the children who have
one of these conditions would
eventually be found disabled and
eligible for benefits when they were
older. Therefore, such a rule, in the view
of the commenters, would only serve to
provide such children with their rightful
benefits in a more timely fashion.

Response: We disagree with the
comment about the existence of valid
tests for chldren from birth through
attainment of age 1. As we state in the
13th paragraph of 112.00D, there are
validated instruments appropriate to
newborn and younger infants, such as
the Bayley Scales of Infant Development
and the Cattell Infant Intelligence Scale.
Furthermore, all of the listings provide
alternative criteria to testing: the criteria
in final listing 112.12A and B (proposed
listing 112.10A and B) are only two
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criteria of five, which can be used to
meet the listing.

Nevertheless, we share these
commenters' concerns that some
impairments can be especially difficult
to evaluate in the very youngest infants.
One of our major goals in devising these
listings and the new rules in 110.00 and
listings 110.06 and 110.07 was to address
the problems of evaluating both mental
and physical impairments in newborn
and younger infants. Even though it is
not true, as two commenters suggested,
that we had no provision in our policy
for finding disability in infants who did
not demonstrate 50 percent
developmental delay, we have been
keenly aware of the difficulty of
performing these evaluations. Final
listing 112,12 is an innovation in our
childhood listings: It is a rule that
provides criteria specifically for children
in their first 12 months. Similarly, new
listing 110.07 recognizes the special
problems associated with the
assessment of severity in the children
who have confirmed hereditary,
congenital, or acquired conditions that
usually affect two or more body
systems. In addition, we have
established certain listings under which
a child can be found disabled by virtue
of a medically documented diagnosis
and its well-established medical and
functional implications. New listing
110.06, which covers Down syndrome
(except for the mosaic form), is one of
these. This listing provides for a finding
of disability based on Down syndrome
established by clinical and laboratory
findings.

In our view, new listing 112.12 and the
new listings in 110.00 go a long way
toward resolving the problems raised by
the commenters. These new rules
provide considerably more detail for
evaluating impairments in newborn and
younger infants than we have previously
provided to our adjudicators; they
provide for more timely assessments of
claims; and they provide alternative
criteria to the rule for 50 percent
developmental delay. In addition, we
will provide further guidance in the new
regulations we are now preparing in
response to the Supreme Court's
decision in Zebley.

Comment: One commenter thought
that the rule in proposed listing 112.10
for a developmental delay of 50 percent
was inappropriately low because it did
not equate with the requirement in
proposed listings 112.05C or D, which
recognized disability in older children
who had IQs as high as 89. The
commenter suggested that we increase
the milestone rule from 50 percent or
less to 69 percent or less.

Response: We have not adopted the
specific suggestion, but have added a
new rule that we believe responds to the
comment.

Our intent in proposed listing 112.10,
now final listing 112.12, was to create a
listing for newborn and younger infants
that would equate with the severity
threshold in listings 112.05A and
112.05B, not proposed listings 112.05C
and 112.05D. Proposed listing 112.05A
and B (final listing 112.05A and C) result
in a finding of “meets"” based soley on a
finding that a child who is mentally
retarded demonstrates either the failure
to attain specific developmental
milestone or an IQ not greater than 59.

As we have indicated previously, we
have added a new criterion to listing
112.12 to provide a standard that is
comparable to the rules in paragraph
Bld of listing 112.02.

Also, in response to this comment and
earlier comments which addressed the
need for comparable severity thresholds
across all age groups, we replaced the
phrase “marked impairment” in
proposed listing 112.10C (now final
listing 112.12C) to ensure comparability
within that listing. We did not intend for
“marked" in proposed listing 112.10C to
be of a different severity threshold than
that of the other paragraphs within that
listing, e.g., the one-half chronological
age cognitive/communicative
functioning threshold in proposed
112.10A. However, with the definition of
marked in the fourth paragraph of final
listing 112.00C, it could be concluded
that proposed listing 112.10C had a
different severity threshold than the
remaining paragraphs in that listing.
Therefore, in final listing 112.12C, we
replaced "marked impairment” with “an
absent or grossly excessive response” to
clarify its original intent.

Comment: One commenter stated that
proposed listing 112.10 (final listing
112.12) did & “credible job" of tracking
DSM-III-R criteria. However, the
commenter suggested that some of the
language, such as that in subsection D2,
could be simplified to more accurately
reflect an infant's behavior.

Response: We agree with the
commenter. We have therefore revised
the language of 112.12D to be simpler
and to use terms more specific to infant
behavior.

Additional Comments

Comment: One commenter was
concerned about the evidence needed to
establish a diagnosis under these
listings. The commenter stated that we
had provided “little room for clinical
impressions” but “a lot of room to
disqualify a case because the treating
source did not know the precise way to

support the diagnosis.” The commenter
recommended that we provide each
treating source with clear instructions
needed to make a determination under
the listings. Similarly, the commenter
asked if we would find a child disabled
basefi upon a diagnosis submitted by a
treating source unsupported by findings
in the paragraphs A and B criteria of
any listing. The commenter gave
examples of specific impairments that
were not mentioned by name in the
listings and wondered if children with
these disorders could be found disabled.

Response: The kinds of issues raised
by this commenter are not specific to the
childhood mental listings, but arise in
connection with all disability cases. We
are in the process of preparing for final
publication & separate group of
regulations which address, among other
things, the responsibilities of our
adjudicators in developing the specific
information needed from treating
sources to complete a record, how and
when to obtain information from
consultative examinations. and
mechanisms for disseminating
appropriate information about our
evidentiary needs to the medical
community.

Our policy, stated in §§ 404.1525(d)
and 416.925(d) of the regulations, is that
we will not consider an impairment to
be a listed impairment solely because it
has the diagnosis of & listed impairment.
It must also have the findings shown in
the listings. On the other hand, we again
want to assure this commenter that we
will not deny any case simply because a
child does not have a listed impairment
or because a treating source who is
unaware of our evidentiary needs has
failed to submit the evidence we need,
even though he or she has this
information and is willing to provide it.
We make every effort to assist
claimants—especially children—in
obtaining evidence.

Comment: One commenter asked us to
include a statement of the “reasons or -
philosophy for giving disability
payments to children.” The commenter
also expressed concern about whether
the payment of benefits to children
could be countertherapeutic and a
disincentive to the child's family to seek
treatment for the child. In a related
comment, the commenter asked how we
would evaluate cases of children who
have treatable impairments but are
disabled because they do not receive
treatment.

Response: We rejected the
recommendation to state in these
regulations the “reasons or philosophy™
behind the various payments available
to children under the Social Security
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) ay benefits to children
:::l:::l':o’iaws enacted by the
Congress and signed by the Pr_eudenl of
the United States. Our regulations
implement the laws and explain in a
practical way how we will abide by
them: any statements of “philosophy,”
such as the commenter suggested, are
beyond the purview of these regulations.

When we determine whether a child
is disabled, we do not consider matters
extraneous to the statute and
regulations, such as whether paying
benefits will be in the child’s best
interests. If the medical and other
evidence establish that a child is
disabled and the child meets all other
statutory requirements, we will pay
benefits.

With regard to the question of
whether we would find a child disabled
even if we knew, or thought, that the
child could be successfully treated, the
answer is that we will, unless the child

has failed to follow prescribed treatment
and does not have good cause for such
failure. We have promulgated specific
rules elsewhere in our regulations (see
§§ 404.1530 and 416.930) about this issue
to direct our adjudicators on how to
evaluate such cases.

Other Changes

In view of the changes we are making
in 112.00, Mental and Emotional
Disorders, of Part B of Appendix 1 of the
Listing of Impairments, we are also
making a number of conforming and
technical changes to other listings in
both Parts A and B of the Listing of
Impairments.

We are adding & paragraph to the
Introduction to Appendix 1 of Subpart P
of the Listing of Impairments to indicate
that the childhood mental disorders
listings will cease to be effective 5 years
after publication as a final rule, unless

extended by the Secretary or revised
and promulgated again.

We are changing the phrase "1Qs of
69" to "1Qs of 70" in the seventh
paragraph of 12.00D.

We are changing the phrase “IQ of 60
to 69 inclusive™ to “1Q of 60 through 70"
in the 12.05C and 12.05D.

We are changing the phrase "IQ of 89
or less" to “1Q of 70 or less" in listings
11.07A, 109.02B1, 111.02B1, 111.07B1, and
111.08B2.

We are changing the reference in the
last sentence of the first paragraph of
listing 110.00A2 from “See 112.00B" to
“See 112.00C."

We are changing listing 110.07B to
read “Mental impairment as described
under the criteria in 112.05 or 112.12; or."

Regulatory Procedures
Executive Order 12291

The costs of this regulation are
estimated to be as follows:

1891 1992 1893 1894 | 1995
Addmonal SSI recipients 1,000 | 2000 | 2000 3,000 | 3,000
il ik Security s2 $6 $9| s12 ‘ $14
Supplemental
Medicaid (') $5 $5 $10 $10
Medicare (*) () () | ()
Drsability insurance (*) () () () ()
Agministrative savings () ) () | (')
! Neglhgible

Therefore, the Secretary has
determined that this is not a major rule
under Executive Order 12291 because
these regulations do not meet any of the
threshold criteria for a major rule.
Therefore, a regulatory impact analysis
is not required.

Paperwork Reduction Act

These regulations will impose no new
repcrting or recordkeeping requirements
subject to clearance by the Office of
Management and Budget.

Regulatory Flexibility Act

We certify that these regulations will
not have a significant economic impact
on a substantial number of small entities
because they affect only individuals
who are applying for title II or title XVI
benefits based on disability. Therefore,
a regulatory flexibility analysis as
provided in Pub. L. 86-354, the
Regulatory Flexibility Act, is not
required.

(Catalog of Federal Domestic Assistance
Program No. 93.802, Disability Insurance.)

List of Subjects
20 CFR Part 404
Administrative practice and

procedure, Death benefits, Disability
benefits, Old-Age. Survivors, and
Disability Insurance.

20 CFR Part 416

Administrative practice and
procedure, Aged, Blind, Disability
benefits, Public assistance programs,
Supplemental Security Income.

Dated: May 3, 1890.

Gwendolyn 5. King,
Commissioner of Social Security.
Approved: August 8, 1890.

Louis W. Sullivan,
Secretary of Health and Human Services.

For the reasons set out in the
preamble, part 404, subpart P, of Chapter
111 of title 20 of the Code of Federal
Regulations is amended to read as
follows:

PART 404—FEDERAL OLD-AGE,
SURVIVORS, AND DISABILITY
INSURANCE (1950-. )

1. The authority citation for subpart P
of part 404 continues to read as follows:

Authority: Secs. 202, 205(a). (b). and (d)
through (h), 218(i), 221(a) and (i). 222(c), 223,
225, and 1102 of the Social Security Act. as
amended; 42 U.S.C. 402, 405(a), (b). and (d)

through (h). 416(i), 421(a) and (i). 442(c). 423.
425, and 1302; sec. 505(a) of Pub. L. 96-265. 84
Stat. 473; secs. 2(d)(2). 5. 6. and 15 of Pub. L.
96460, 88 Stat. 1797, 1801, 1802. and 1808.

2. Section 404.1520a is amended by
revising the second sentence of
paragraph (&) introducing text to read as
follows:

§ 404.1520a Evaluation of mental
impairments.

(a) * * * In addition, in evaluating the
severity of mental impairments for
adults (persons age 18 and over) and in
persons under age 18 when Part A of the
Listing of Impairments is used. a special
procedure must be followed by us at
each level of adminstrative review. * * *

* * - - .

Appendix 1 to Subpart P—{Amended]

3. Appendix 1 to subpart P (Listing or
Impairments) is amended by adding &
new paragraph before the last paragraph
of the introductory text to read as
follows:

The mental disorders listing in Part B
(112.00) within 5 years. Consequently, the

listings in this body system will no longer be
effective on December 12, 1995, unless
extended by the Secretary or revised and
promulgated again.
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4. Part A of the Appendix 1 (Listing of
Impairments) of subpart P is amended
by revising paragraph A of listing 11.07
Cerebral Palsy to read as follows:

A.1Q of 70 or less; or

5. Part A of Appendix 1 (Listing of
Impairments) of Subpart P is amended
by revising the second sentence of the
seventh paragraph of 12.00D
(Documentation) to read as follows:

* * *In this connection, it must be noted
that on the WALS, for example. IQs of 70 and
below are characteristic of approximately the
lowest 2 percent of the general popula-
tion. * * *

6. Part A of Appendix 1 (Listing of
Impairments) of subpart P is amended
by revising paragraph C of listing 12.05
Mental Retardation and Autism to read
as follows:

C. A valid verbal, performance, or full scale
1Q of 60 through 70 and a physical or other
mental impairment imposing additional and
significant work-related limitation of
function:

OR

7. Part A of Appendix 1 (Listing of
Impairments) of subpart P is amended
by revising the introductory text of
paragraph D of listing 12.05 Menta!/
Retardation and Autism to read as
follows:

D. A valid verbal. performance, or full
scale IQ of 60 through 70, or in the case of
autism, gross deficits of social and
communicative skills. with either condition
resulting in two of the following:

8. Part B of Appendix 1 (Listing of
Impairments) of subpart P is amended
by revising paragraph B1 of listing 109.02
to read as follows:

1.1Q of 70 or less, or

9. Part B of Appendix 1 (Listing of
Impairments) of subpart P is amended
by revising the last sentence of the first
paragraph of A2 of 110.00 (Multiple Body
Systems) to read as follows:

21°* * * See 112.00C for a discussion of
developmental milestone criteria and
evaluation of age-appropriate activities.

10. Part B of Appendix 1 (Listing of
Impairments) of subpart P is amended
by revising paragraph B of introductory
text of listing 110.07 Multiple Body
Dysfunction to read as follows:

B. Mental impairment as described under
the criteria in 112.05 or 112.12; or

11. Part B of Appendix 1 (Listing of
Impairments) of subpart P is amended
by revising paragraph B1 of listing 111.02
to read as follows:

1.1Q of 70 or less; or
12. Part B of Appendix 1 (Listing of

Impairments) of subpart P is amended
by revising paragraph B1 of listing 111.07
Cerebral Palsy to read as follows:

1.1Q of 70 or least; or

13. Part B of Appendix 1 (Listing of
Impairments) of subpart P is amended
by revising paragraph B2 of listing 111.08
to read as follows:

2.1Q of 70 or least; or

14. Part B of Appendix 1 (Listing of
Impairments) of subpart P is amended
by revising 112.00, Mental and
Emotional Disorders, to read as follows:

112.00 Mental Disorders

A. Introduction: The structure of the mental
disorders listings for children under age 18
parallels the structure for the mental
disorders listings for adults but is modified to
reflect the presentation of mental disorders in
children. The listings for mental disorders in
children are arranged in 11 diagnostic
categories: Organic mental disorders (112.02);
schizophrenic, delusional (paranoid),
schizoaffective, and other psychotic disorders
(112.03): mood disorders (112.04); mental
retardation (112.05); anxiety disorders
(112.06); somatoform, eating, and tic disorders
(112.07); personality disorders (112.08);
psychoactive substance dependence
disorders (112.09); autistic disorder and other
pervasive developmental disorders (112.10);
attention deficit hyperactivity disorder
(112.11); and developmental and emotional
disorders of newborn and younger infants
(112.12).

There are significant differences between
the listings for adults and the listings for
children. There are disorders found in
children that have no real analogy in adults;
hence, the differences in the diagnostic
categories for children. The presentation of
mental disorders in children, particularly the
very young child, may be subtle and of a
character different from the signs and
symptoms found in adults. For example,
findings such as separation anxiety, failure to
mold or bond with the parents, or withdrawal
may serve as findings comparable to findings
that mark mental disorders ia adults. The
activities appropriate to children, such as
learning, growing. playing. maturing, and
school adjustment, are also different from the
activities appropriate to the adult and vary
widely in the different childhood stages.

Each listing begins with an introductory
statemen! that describes the disorder or
disorders addressed by the listing. This is
followed (except in listings 112.05 and 112.12)
by medical findings (paragraph A criteria),
which, if satisfied, lead to an assessment of
impairment-related functional limitations
(paragraph B criteria). An individual will be
found to have a listed impairment when the
criteria of both paragraphs A and B of the
listed impairment are satisfied.

The purpose of the criteria in paragraph A
is to substantiate medically the presence of a
particular mental disorder. Specific
symptoms and signs under any of the listings
112.02 through 112.12 cannot be considered in
isolation from the description of the mental

disorder contained at the beginning of each
listing category. Lmpairments should be
analyzed or reviewed under the mental
;le_gory{iel) indicated by the medical

8.

Paragraph A of the listings is a composi
of medical findings which are used topo it
substantiate the existence of a disorder and
may or may not be appropriate for children at
specific developmental stages. However, a
range of medical findings is included in the
listings so that no age group is excluded, For
example, in listing 112.02A7, emotional
liability and crying would be inappropriate
criteria to apply to older infants and toddlers,
age 1 to attainment of age 3; whereas in
112.02A1, developmental arrest, delay, or
regression are appropriate criteria for older
infants and toddlers. Whenever the
adjudicator decides that the requirements of
paragraph A of a particular mental listing are
satisfied. then that listing should be applied
regardless of the age of the child to be
evaluated.

The purpose of the paragraph B criteria is
to describe impairment-related functional
limitations which are applicable to children.
Standardization tests of social or cognitive
function and adaptive behavior are
frequently available and appropriate for the
evaluation of children and, thus, such tests
are included in the paragraph B functional
parameters. The functional restrictions in
paragraph B must be the result of the mental
disorder which is manifested by the medical
findings in paragraph A.

We have not included separate C criteria
for listings 112.03 and 112.06, as are found in
the adult listings, because for the most part
we do not believe that categories like
residual schizophrenia or agoraphobia are
commonly found in children. However, in
unusual cases where these disorders are
found in children and are comparable to the
severity and duration found in adults, the
adult 12.03C and 12.06C criteria may be used
for evaluation of the cases.

The structure of the listings for Mental
Retardation (112.05) and Developmental and
Emotional Disorders of Newborn and
Younger Infants (112.12) is different from that
of the other mental disorders. Listing 112.05
(Mental Retardation) contains six sets of
criteria. any one of which, if satisfied, will
result in a finding that the child's impairment
meets the listing. Listing 112.12
(Developmental and Emotional Disorders of
Newborn and Younger Infants) contains five
criteria, any one of which, if satisfied. will
result in a finding that the infant's
impairment meets the listing.

It must be remembered that these listings
are examples of common mental disorders
which are severe enough to find a child
disabled. When a child has a medically
determinable impairment that is not listed or
a combination of impairments no one of
which meets # listing. we will make &
medical equivalency determination. (See
§§ 404.1526 and 416.826.) This determination
can be especinlly important in older infants
and toddlers (age 1 to stiainment of age 3).
who may be too young for identification of 8
specific diagnosis, yet demonstrate senous
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functional limitations. Therefore, the
determination of equivalency is necessary to
the evaluation of any child's case when the
child does not have an impairment that meets
a listing.

B. Need for Medical Evidence: The
existence of a medically determinable
impairment of the required duration must be
established by medical evidence consisting of
symptoms, signs. and laboratory findings
(including psychological or developmental
test findings). Symptoms are complaints
presented by the child. Psychiatric signs are
medically demonstrable phenomena which
indicate specific abnormalities of behavior,
affect, thought, memory, orientation,
development, and contact with reality, as
described by an appropriate medical source.
Symptoms and signs generally cluster
together to constitute recognizable mental
disorders described in paragraph A of the
listings. These findings may be intermittent or
continuous depending on the nature of the
disorder.

C. Assessment of Severity: In childhood
cases, as with adults, severity is measured
according to the functional limitations
imposed by the medically determinable
mental impairment. However, the range of
functions used to assess impairment severity
for children varies at different stages of
maturation. The functional areas that we
consider are: Motor function; cognitive/
communicative function; social function;
personal/behavioral function: and
concentration, persistence, and pace. In most
functional areas, there are two alternative
methods of documenting the required level of
severity: (1) Use of standardized tests alone,
where appropriate test instruments are
available, and (2) use of other medical
findings. (See 112.00D for explanation of
these documentation requirements.) The use
of standardized tests is the preferred method
of documentation if such tests are available.

Newborn and younger infants (birth to
attainment of age 1) have not developed
sufficient personality differentiation to permit
formulation of appropriate diagnoses. We
have, therefore, assigned listing 112.12 for
Developmental and Emotional Disorders of
Newborn end Younger Infants for the
evaluation of mental disorders of such
children. Severity of these disorders is based
on measures of development in motor.
cognitive/communicative, and social
functions. When older infants and toddlers
(age 1 to attainment of age 3) do not clearly
satisfy the paragraph A criteria of any listing
because of insufficient developmental
differentiation, they must be evaluated under
the rules of equivalency. The principles for
assessing the severity of impairment in such
children, described in the following
paragraphs, must be employed.

In defining the severity of functional
limitutions, two different sets of paragraph B
criteria corresponding 1o two separate age
groupings have been established, in addition
to listing 112.12, which is for children who
bave not attained age 1. These age groups
are: older infants and toddlers (age 1 to
Stlainment of age 3) and children (age 3 to

stlainment of age 18). However, the
sion below in 112,00C1, 2, 3, and 4, on
&ge-appropriate areas of function. is

broken down into four age groupings: older
infants and toddlers (age 1 to attainment of
age 3), preschool children (age 3 to
attainment of age 8), primary school children
(age 6 to attainment of age 12), and
adolescents (age 12 to attainment of age 18).
This was done to provide specific specific
guidance on the age group variances in
disease manifestations and methods of
evaluation.

Where "marked" is used as a standard for
measuring the degree of limitation it means
more than moderate but Jess than extreme. A
marked limitation may arise when several
activities or functions are impaired, or even
when only one is impaired. as long as the
degree of limitation is such as to interfere
seriously with the ability to function (based
upon age-appropriate expectations)
independently, appropriately, effectively, and
on a sustained basis. When standardized
tests are used as the measure of functional
parameters, a valid score that is two
standard deviations below the norm for the
test will be considered a marked restriction.

1. Older infants and toddlers (age 1 to
attainment of age 3). In this age group,
impairment severity is assessed in three
areas: (a) Motor development, (b) cognitive/
communicative functiow, and (c) social
function.

a. Motor development. Much of what we
can discern about mental function in these
children frequently comes from observation
of the degree of development of fine and
gross motor function. Developmental delay,
as measured by a good developmental
milestone history confirmed by medical
examination, is critical. This information will
ordinarily be available in the existing
medical evidence from the claimant's treating
sources and other medical sources,
supplemented by information from
nonmedical sources, such as parents, who
have observed the child and can provide
pertinent historical information. It may also
be available from standardized testing. If the
delay is such that the older infant or toddler
has not achieved motor development
generally acquired by children no more than
one-half the child's chronological age. the
criteria are satisfied.

b. Cognitive/communicative function.
Cognitive/communicative function is
measured using one of several standardized
infant scales. Appropriate tests for the
measure of such function are discussed in
112.00D. Care should be taken to avoid
reliance on screening devices, which are not
generally considered to be sufficiently
reliable instruments, although such devices
may provide some relevant data; however,
there will be cases in which the results of
such tests show such severe abnormalities
that further testing will be unnecessary.

For older infants and toddlers. alternative
criteria covering disruption in communication
as measured by their capacity to use simple
verbal and nonverbal structures to
communicate basic needs are provided.

c. Social function. Social function in older
infants and toddlers is measured in terms of
the development of relatedness to people
(e.g.. bonding and stranger anxiety) and
attachment to animate or inanimate objects.
Criteria are provided that use standard social

maturity scales or alternative criteria that
describe marked impairment in socialization.

2. Preschool children (age 3 to attainment
of age 6). For the age groups including
preschool children through edolescence. the
functional areas used to measure severity
are: (a) Cognitive/communicative function,
(b) social function, (c) personal/behavioral
function, and (d) deficiencies of
concentration, persistence, or pace resulting
in frequent failure to complete tasks in a
timely manner. After 36 months. motor
function is no longer felt to be a primary
determinant of mental function, although, of
course, any motor abnormalities should be
documented and evaluated.

a. Cognitive/communicative function. In
the preschool years and beyond, cognitive
function can be measured by standardized
tests of intelligence, although the appropriate
instrument may vary with age. A primary
criterion for limited cognitive function is a
valid verbal, performance, or full scale 1Q of
70 or less. The listings also provide
alternative criteria, consisting of tests of
language development or bizarre speech
patterns.

b. Social function. Social function is
measured by an assessment of a child's
relationships with parents, other adults, and
peers. These relationships are often observed
not only at home but also in preschool
programs, where the child's interactions with
other children and teachers come under daily
scrutiny.

c. Personal/behavioral function. This
function may be measured by a standardized
test of adaptive behavior or by careful
description of maladaptive or avoidant
behaviors. These behaviors are often
observed not only at home but also in
preschool programs.

d. Concentration, persistence, and pace.
This function may be measured through
observations of the child in the course of
l!landard.ized testing and in the course of
play.

3. Primary school children (age 6 to
attainment of age 12). The measures of
function here are similar to those for
preschool-children except that the test
instruments may change and the capacity to
function in the school setting is supplemental
information. Standardized measures of
academic achievement, e.g., Wide Range
Achievement Test-Revised, Peabody
Individual Achievement Test, etc.. may be
belpful in assessing cognitive impairment.
Problems in social functioning. especially in
the area of peer relationships, are often
observed firsthand by teachers and school
nurses. As described in 112.00D,
Documentation, school records are an
excellent source of information concerning
function and standardized testing and should
always be sought for school-age children.

As it applies to primary school children,
the intent of the functionel criterion
described in paragraph B2d. i.e.. deficiencies
of concentration, persistence, or pace
resulting in failure to complete tasks in a
timely manner, is to identify the child who
cannot adequately function in primary school
because of a mental impairment. Although
grades and the need for special education
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placement are relevant factors which must be
considered in reaching & decision under
paragraph B2d, they are not conclusive. There
is too much variability from school district to
school district in the expected level of
grading and in the criteria for special
education placement to justify reliance solely
on these factors.

4. Adolescents (age 12 to attainment of age
18). Functional criteria parallel to those for
primary school children (cognitive/
communicative; social; personal/behavioral;
and concentration, persistence, and pace) are
the measure of severity for this age group.
Testing instruments appropriate to
adolescents should be used where indicated.
Comparable findings of disruption of social
function must consider the capacity to form
appropriate, stable. and lasting relationships.
If information is available about cooperative
working relationships in school or at part-
time or full-time work, or about the ability to
work as a8 member of a group, it should be
considered when assessing the child's social
and personal/behavioral functioning.
Markedly impoverished social contact,
isolation, withdrawal, and inappropriate or
bizarre behavior under the stress of
socializing with others also constitute
comparable findings.

In adolescents, the intent of the functional
criterion described in paragraph B2d is the
same as in primary school children. However,
other evidence of this functional impairment
may also be available, such as from evidence
of the child's performance in work or work-
like settings.

D. Documentation: The presence of a
mental disorder in a child must be
documented on the basis of reports from
acceptable sources of medical evidence. See
§§ 404.1513 and 416.913. Descriptions of
functional limitations may be available from
these sources. either in the form of
standardized test results in other medical
findings supplied by the sources. or both.
(Medical findings consist of symptoms, signs,
and laboratory findings.) Whenever possible,
a medical source’s findings should reflect the
medical source's consideration of information
from parents or other concerned individuals
who are aware of the child’s activities of
daily living, social functioning, and ability to
adapt to different settings and expectations,
as well as the medical source's findings and
observations on examination. consistent with
standard clinical practice. As necessary,
information from nonmedical sources. such
as parents, should also be used to supplement
the record of the child's functioning to
establish the consistency of the medical
evidence and longitudinality of impairment
severity.

For some newborn and younger infants, it
may be very difficult to document the
presence or severity of a mental disorder.
Therefore, with the exception of some genetic
diseases and catastrophic congenital
anomalies, it may be necessary to defer
making a disability decision until the child
attains 3 months of age in order to obtain
adequate observation of behavior or affect.
See, also, 110.00 of this part. This period
could be extended in cases of premature
infants depending on the degree of
prematurity and the adequacy of

documentation of their developmental and
emotional status.

For infants and toddlers, programs of early
intervention involving occupational, physical,
and speech therapists, nurses, social workers,
and special educators, are a rich source of
data. They can provide the developmental
milestone evaluations and records on the fine
and gross motor functioning of these children.
This information is valuable and can
complement the medical examination by a
physician or psychologist. A report of an
interdisciplinary team that contains the
evaluation and signature of an acceptable
medical source is considered acceptable
g:edica] evidence rather than supplemental

ata.

In children with mental disorders,
particularly those requiring special
placement, school records are a rich source of
data, and the required reevaluations at
specified time periods can provide the
longitudinal data needed to trace impairment
progression over time.

In some cases where the treating sources
lack expertise in dealing with mental
disorders of children, it may be necessary to
obtain evidence from a psychiatrist,
psychologist, or pediatrician with experience
and skill in the diagnosis and treatment of
mental disorders as they appear in children.
In these cases, however, every reasonable
effort must be made to obtain the records of
the treating sources, since these records will
help establish a longitudinal picture that
cannot be established through a single
purchased examination.

A reference to standardized psychological
testing indicates the use of a psychological
test that has appropriate characertistics of
validity, reliability, and norms, administered
individually by psychologist, psychiatrist,
pediatrician, or other physician specialist
qualified by training and experience to
perform such an evaluation. Psychological
tests are best considered es sets of tasks or
questions designed to elicit particular
behaviors when presented in a standardized
manner.

The salient characteristics of a good test
are: (1) Validity, i.e., the test measures what
it is supposed to measure, as determined by
appropriate methods: (2) reliability, i.e., the
consistency of results obtained over time
with the same test and the same individual;
and (3) appropriate normative data, i.e.,
individual test scores must be comparable to
test data from other individuals or groups of a
similar nature, representative of that
population. In considering the validity of a
test result, any discrepancies between formal
test results and the child's customary
behavior and daily activities should be duly
noted and resolved.

Tests meeting the above requirements are
acceptable for the determination of the
conditions contained in these listings. The
psychologist, psychiatrist, pediatrician, or
other physician specialist administering the
test must have a sound technical and
professional understanding of the test and be
able to evaluate the research documentation
related to the intended application of the test.

Identical IQ scores obtained from different
tests do not always reflect a similar degree of
intellectual functioning. The 1Q scores in

listing 112.05 reflect values from tests of
general intelligence that have a mean of 100
and a standerd deviation of 15, e.g. the
“_v'echller series and the Revised Stanford-
Binet scales. Thus, 1Q's below 60 reflect a
level of i.nflglectual functioning below 89.5
percent of the general population, and 10

70 and below are chauctzristic of R
approximately the lowest 2 percent of the
general pppu.l-tion. IQ's obtained from
standardized tests that deviate significantly
from a mean of 100 and standard devistion of
15 require conversion to the corresponding
percentile rank in the general population so
that the actual degree of impairment reflecied
by the 1Q scores can be determined. In cases
where more than one 1Q is customarily
derived from the test administered, e.g..
where verbal, performance. and full scale
1Q's are provided. as on the Wechsler series,
the lowest of these is used in conjunction
with listing 112.05.

1Q test results must also be sufficiently
current for accurate assessment under 112.05.
Generally, the results of IQ tests tend to
stabilize by the age of 16. Therefore. IQ test
results obtained at age 16 or older should be
viewed as a valid indication of the child's
current status, provided they are compatible
with the child's current behavior. IQ test
results obtained between ages 7 and 16
should be considered current for 4 years
when the tested 1Q is less than 40, and for 2
years when the 1Q is 40 or above. IQ test
results obtained before age 7 are current for 2
years if the tested IQ is less than 40 and 1
year if at 40 or above.

Standardized intelligence test results are
essential to the adjudication of all cases of
mental retardation that are not covered under
the provisions of listings 112.05A, 112.05B,
and 112.05F. Listings 112.05A 112.05B. and
112.05F may be the bases for adjudicating
cases where the results of standardized
intelligence tests are unavailable, e.g.. where
the child's young age or condition precludes
formal standardized testing.

In conjunction with clinical examinations,
sources may report the results of screening
tests, i.e., tests used for gross determination
of level of functioning. These tests do not
have high validity and reliability and
generally are not considered appropriate
primary evidence for disability
determinations. These screening instruments
may be useful in uncovering potentially
serious impairments, but generally must be
supplemented by the use of formal,
standardized psychological testing for the
purposes of a disability determination, unless
the determination is to be made on the basis
of findings other than psychological test data:
however, there will be cases in which the
results of screening tests show such obvious
abnormalities that further testing will clearly
be unnecessary.

Where reference is made to developmental
milestones, this is defined as the attainment
of particular mental or motor skills at an age-
appropriate level, i.e., the skills achieved by
an infant or toddler sequentially and within a
given time period in the motor and
manipulative areas, in general understanding
and social behavior. in self-feeding. dressing,
and toilet training. and in language. This is
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sometimes expressed as a developmental
quotient (DQ). the relation between
developmental age and chronolo_glcal age as
determined by specific standardized
measurements and observations. Such tests
include, but are not limited to, the Cattell
Infant Intelligence Scale, the Bayley Scales of
Infant Development, and the Revised
Stanford-Binet. Formal tests of the attainment
of developmental milestones are generally
used in the clinical setting for determination
of the developmental status of infants and
toddlers. =

Formal psychological tests of cognitive
functioning are generally in use for preschool
children, for primary school children, and for
adolescents except for those instances noted
below.

Exceptions to formal standardized
peychological testing may be considered
when a psychologist, psychiatrist,
pediatrician. or other physician specialist
who is qualified by training and experience
to perform such an evaluation is not readily
available. In such instances, appropriate
medical, historical. social, and other
information must be reviewed in arriving at a
determination.

Exceptions may also be considered in the
case of ethnic/cultural minorities where the
native language or culture is not principally
English-speaking. In such instances,
psychological tests that are culture-free, such
as the Leiter International Performance Scale
or the Scale of Multi-Culture Pluralistic
Assessment (SOMPA) may be substituted for
the standardized tests described above. Any
required tests must be administered in the
child's principal language. When this is not
possible, appropriate medical, historical,
social. and other information must be
reviewed in arriving at a determination.
Furthermore, in evaluating mental
impairments in children from a different
culture, the best indicator of severity is often
the level of adaptive functioning and how the
child performs activities of daily living and
social functioning.

“Neuropsychological testing" refers to the
administration of standardized tests that are
reliable and valid with respect to assessing
impairment in brain functioning. It is
intended that the psychologist or psychiatrist
using these tests will be able to evaluate the
following functions: Attention/concentration,
problem-solving, language, memory, motor,
visual-motor and visual-perceptual, laterality,
and general intelligence (if not previously
obtained).

E. Effect of Hospitalization or Residential
Placemen?: As with adults, children with
mental disorders may be placed in a variety
of structured settings outside the home as
part of their treatment. Such settings include,
but are not limited to, psychiatric hospitals,
developmental disabilities facilities,
residential treatment centers and schools,
community-based group homes, and
workshop facilities. The reduced mental
demands of such structured settings may
attenuate overt symptomatology and
superficially make the child's level of
adaptive functioning appear better than it is.
Therefore, the capacity of the child to

function outside highly structured settings
must be considered in evaluating impairment

severity. This is done by determining the
degree to which the child can function (based
upon age-appropriate expectations)
independently, appropriately, effectively, and
on a sustained basis outside the highly
structured setting.

On the other hand, there may be a variety
of causes for placement of a child in a
structured setting which may or may not be
directly related to impairment severity and
functional ability. Placement in a structured
setting in and of itself does not equate with a
finding of disability. The severity of the
impairment must be compared with the
requirements of the appropriate listing.

F. Effects of Medication: Attention must be
given to the effect of medication on the
child's signs, symptoms, and ability to
function. While psychoactive medications
may control certain primary manifestations
of a mental disorder, e.g., hallucinations,
impaired attention, restlessness, or
hyperactivity, such treatment may or may not
affect the functional limitations imposed by
the mental disorder. In cases where overt
symptomatology is attenuated by the
psychoactive medications, particular
attention must be focused on the functional
limitations which may persist. These
functional limitations must be considered in
assessing impairment severity.

Psychotropic medicines used in the
treatment of some mental illnesses may
cause drowsiness, blunted affect, or other
side effects involving other body systems.
Such side effects must be considered in
evaluating overall impairment severity.

112.01 Category of Impairments, Mental

112.02 Organic Mental Disorders:
Abnormalities in perception, cognition, affect,
or behavior associated with dysfunction of
the brain. The history and physical
examination or laboratory tests, including
psychological or neuropsychological tests,
demonstrate or support the presence of an
organic factor judged to be etiologically
related to the abnormal mental state and
associated deficit or loss of specific cognitive
abilities, or affective changes, or loss of
previously acquired functional abilities.

The required level of severity for those
disorders is met when the requirements in
both A and B are satisfied.

A. Medically documented persistence of at
least one of the following:

1. Developmental arrest. delay or
regression; or

2. Disorientation to time and place; or

3. Memory impairment, either short-term
(inability to learn new information),
intermediate, or long-term (inability to
remember information that was known
sometime in the past); or

4. Perceptual or thinking disturbance (e.g.,
hallucinations, delusions, illusions, or
paranoid thinking); or

5. Disturbance in personality (e.g.. apathy.
hostility); or

8. Disturbance in mood (e.g., mania,
depression); or

7. Emotional liability (e.g., sudden crying);
or

8. Impairment of impulse control (e.g.,
disinhibited social behavior, explosive
temper outbursts); or

9. Impairment of cognitive function, as
measured by clinically timely standardized
psychological testing: or

10. Disturbance of concentration, attention,
or judgment;

AND

B. Select the appropriate age group to
evaluate the severity of the impairment:

1. For older infants and toddlers (age 1 to
attainment of age 3), resulting in at least one
of the following:

a. Gross or fine motor development at a
level generally acquired by children no more
than one-half the child's chronological age,
documented by:

(1) An appropriate standardized test; or

(2) Other medical findings (see 112.00C); or

b. Cognitive/communicative function at a
level generally acquired by children no more
than one-half the child's chronological age.
documented by:

(1) An appropriate standardized test; or
(2) Other medical findings of equivalent
cognitive/communicative abnormality. such

as the inability to use simple verbal or
nonverbal behavior to communicate basic
needs or concepts; or

c. Social function at a level generally
acquired by children no more than one-half
the child's chronological age. documented by:

(1) An appropriate standardized test; or

(2) Other medical findings of an equivalent
abnormality of social functioning.
exemplified by serious inability to achieve
age-appropriate sutonomy as manifested by
excessive clinging or extreme separation
anxiety; or

d. Attainment of development or function
generally acquired by children no more than
two-thirds of the child's chronological age in
two or more areas covered by a., b., orc., as
measured by an appropriate standardized
test or other appropriate medical findings.

2. For children (age 3 to attainment of age
18), resulting in at least two of the following:

a. Marked impairment in age-appropriate
cognitive/communicative function,
documented by medical findings (including
consideration of historical and other
information from parents or other individuals
who have knowledge of the child, when such
information is needed and available) and
including, if necessary, the results of
appropriate standardized psychlogical tests,
or for children under age 6, by appropriate
tests of language and communication: or

b. Marked impairment in age-appropriate
social functioning. documented by history
and medical findings (including consideration
of information from parents or other
individuals who have knowledge of the child,
when such information is needed and
available) and including. if necessary, the
results of appropriate standardized tests; or

c. Marked impairment in personal/
behavioral function, as evidenced by:

(1) Marked restriction of age-appropriate
activities of daily living, documented by
history and medical findings (including
consideration of information from parents or
other individuals who have knowledge of the
child, when such information is needed and
available) and including. if necessary,
appropriate standardized tests; or
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(2) Persistent serious maladaptive
behaviors destructive to self, others, animals,
or property, requiring protective intervention;
or

d. Deficiencies of concentration,
persistence, or pace resulting infrequent
failure to complete tasks in a timely manner.

112.03 Schizophrenic, Delusional
(Paranoid), Schizoaffective, and Other
Psychotic Disorders: Onset of psychotic
features, characterized by a marked
disturbance of thinking, feeling. and behavior,
with deterioration from a previous level of
functioning or failure to achieve the expected
level of social functioning. »

‘The required level of severity for these
disorders is met when the requirements in
both A and B are satisfied.

A. Medically documented persistence, for
at least 6 months, either continuous or
intermittent, of one or more of the following:

1. Delusions or hallucinations; or

2. Catatonic, bizarre, or other grossly
disorganized behavior; or

3. Incoherence, loosening of associations,
illogical thinking. or poverty of content of
speech; or

4. Flat, blunt, or inappropriate effect; or

5. Emotional withdrawal, apathy, or
isolation;

AND

B. For older infants and toddlers (age 1 to
attainment of age 3), resulting in at least one
of the appropriate age-group criteria in
paragraph B1 of 112.02; or, for children (age 3
to attainment of age 18), resulting in at least
two of the appropriate age-group criteria in
paragraph B2 of 112.02.

112.04 Mood Disorders: Characterized by
a disturbance of mood (referring to a
prolonged emotion that colors the whole
psychic life, generally involving either
depression or elation), accompanied by a full
or partial manic or depressive syndrome.

The required level of severity for these
disorders is met when the requirements in
both A and B are satisfied.

A. Medically documented persistence,
either continuous or intermittent, of one of
the following:

1. Major depressive syndrome.
characterized by at least five of the following,
which must include either depressed or
irritable mood or markedly diminished
interest or pleasure:

a. Depressed or irritable mood; or

b. Markedly diminished interest or pleasure
in almost all activities; or

c. Appetite or weight increase or decrease,
or failure to make expected weight gains; or

d. Sleep disturbance; or

e. Psychomotor agitation or retardation; or

f. Fatigue or loss of energy; or

g. Feelings of worthlessness or guilt; or

h. Difficulty thinking or concentrating; or

i. Suicidal thoughts or acts; or

j. Hallucinations, delusions, or paranoid
thinking;

OR

2. Manic syndrome, characterized by
elevated, expansive, or irritable mood, and at
least three of the following:

a. Increased activity or psychomotor
agitation; or

b- l.l'lu
speech; or

d talkativ or pressure of

c. Flight of ideas or subjectively
experienced racing thoughts; or

d. Inflated self-esteem or grandiosity: or

e. Decreased need for sleep; or

f. Easy distractibility; or

g. Involvement in activities that have a high
potential of painful consequences which are
not recognized; or

h. Hallucinations, delusions, or paranoid

OR

3. Bipolar or cyclothymic syndrome with a
history of epirodic periods manifested by the
full symptomatic picture of both manic and
depressive syndromes (and currently or most
recently characterized by the full or partial
symptomatic picture of either or both
syndromes);

AND

B. For older infants and toddlers (age 1 to
attainment of age 3), resulting in at least one
of the appropriate age-group criteria in
paragraph B1 of 112.02; or, for children (age 3
to attainment of age 18), resulting in at least
two of the appropriate age-group criteria in
paragraph B2 of 112.02.

112.05 Mental Retardation: Characterized
by significantly subaverage general
intellectual functioning with deficits in

adaptive hmt:u'om.n?‘
The required level of severity for this

disorder is met when the requirements in A,
B.C.D,E. or F are satisfied.

A. For older infants and toddlers (age 1 to
attainment of age 3), resulting in at least one
of the appropriate age-group criteria in
paragraph B1 of 112.02; or, for children (age 3
to attainment of age 18), resulting in at least
two of the appropriate age-group criteria in
paragraph B2 of 112.02;

OR

B. Mental incapacity evidenced by
dependence upon others for personal needs
(grossly in excess of age-appropriate
dependence] and inability to follow
directions such that the use of standardized
measures of intellectual functioning is
precluded;

OR

C. A valid verbal, performance, or full scale
1Q of 568 or less;

OR

D. A valid verbal, performance, or full
scale 1Q of 60 through 70 and a physical or
other mental impairment imposing additional
and significant limitation of function;

OR

E. A valid verbal, performance, or full scale
1Q of 80 through 70 and:

1. For older infants and toddlers (age 1 to
attainment of age 3). resulting in attainment
of development or function generally
acquired by children no more than two-thirds
of the child's chronological age in either
paragraphs B1a or Bic of 112.02; or

2. For children (age 3 to attainment of age
18). resulting in at least one of paragraphs
B2b or B2c or B2d of 112.02;

OR

F. Select the appropriate age group:

1. For older infants and toddlers (age 1 to
attainment of age 3). resulting in attainment
of development or function generally

acquired by children no more than two-thirds
of the child's chronological age in paragraph
B1b of 112.02, and a physical or other mental
ll?lpli.l'mlﬂi imposing additional and
significant limitations of function:

OR

2. For children (age 3 to attainment of age
18). resulting in the satisfaction of 112.02B2a,
and e physical or other mental impairment
imposing additional and significant
limitations of function.

112.08 Anxiety Disorders: In these
disorders, anxiety is either the predominant
disturbance or is experienced if the
individual attempts to master symptoms, e.g.,
confronting the dreaded object or situation in
a phobic disorder, attempting to go to school
in a separation anxiety disorder, resisting the
obsessions or compulsions in an obsessive
compulsive disorder, or confronting strangers
or peers in avoidant disorders.

The required level of severity for these
disorders is met when the requirements in
both A and B are satisfied.

A. Medically documented findings of at
least one of the following:

1. Excessive anxiety manifested when the
child is separated, or separation is
threatened. from & parent or parent surrogate;
or

2. Excessive and persistent avoidance of
strangers; or

3. Persistent unrealistic or excessive
anxiety and worry (apprehensive
expectation), accompanied by motor tension,
autonomic hyperactivity, or vigilance and
scanning; or

4. A persistent irrational fear of a specific
object, activity, or situation which results in a
compelling desire to avoid the dreaded
object, activity, or situation; or

5. Recurrent severe panic attacks,
manifested by a sudden unpredictable onset
of intense apprehension, fear, or terror, often
with a sense of impending doom, occurring on
the average of at least once a week: or

8. Recurrent obsessions or compulsions
which are a source of marked distress: or

7. Recurrent and intrusive recollections of &
traumatic experience, including dreams,
which are a source of marked distress:

AND

B. For older infants and toddlers (age 1 to
attainment of age 3). resulting in at least one
of the appropriate age-group criteria in
paragraph B1 of 112.02; or. for children (age 3
to attainment of age 18), resulting in at least
two of the appropriate age-group criteria in
paragraph B2 of 112.02.

112.07 Somatoform. Eating. and Tic
Disorders: Manifested by physical symptoms
for which there are no demonstrable organic
findings or known physiologic mechanisms;
or eating or tic disorders with physical
manifestations.

The required level of severity for these
disorders is met when the requirements in
both A and B are satisfied.

A. Medically documented findings of one of
the following:

1. An unrealistic fear and perception of
fatness despitr being underweight. and
persistent refusal to maintain a body weight
which is greater than 85 percent of the
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weight for height and age, as shown
!..n'tcl::sr:on rsecenl edition of the Nelson
Textbook of Pediatrics, Richard E. Behrman
and Victor C. Vaughan, 111, editors,
Philadelphia: W. B. Saunders Company: or

2. Persistent and recurrent involuntary,
repetitive, rapid, purposeless motor
movements affecting multiple muscle groups
with multiple vocal tics; or

3. Persistent nonorganic disturbance of one
of the following:

a. Vision; or

b. Speech; or >

¢. Hearing: or

d. Use of a limb; or

e. Movement and its control (e.g.,
coordination disturbance, psychogenic
seizures): or

f. Sensation (diminished or heightened): or

g- Digestion or elimination; or

4. Preoccupation with a belief that one has
a serious disease or injury;

AND

B. For older infants and toddlers (age 1 to
attainment of age 3), resulting in at least one
of the appropriate age-group criteria in
paragraph B1 of 112.02; or, for children (age 3
to attainment of age 18). resulting in at least
two of the appropriate age-group criteria in
paragraph B2 of 112.02.

112.08 Personality Disorders: Manifested
by pervasive, inflexible, and maladaptive
personality traits, which are typical of the
child's long-term functioning and not limited
to discrete episodes of illness.

The required level of severity for these
disorders is met when the requirements in
both A and B are satisfied.

A. Deeply ingrained, maladaptive patterns
of behavior. associated with one of the
following:

1. Seclusiveness or autistic thinking: or

2. Pathologically inappropriate
suspiciousness or hostility: or

3. Oddities of thought, perception, speech,
and behavior; or

4. Persistent disturbances of mood or
affect; or

5. Pathological dependence, passivity, or
aggressiveness; or

6. Intense and unstable interpersonal
relationships and impulsive and exploitative
behavior; or

7. Pathological perfectionism and
inflexibility:

AND

B. For older infants and toddlers (age 1 to
attainment of age 3), resulting in at least one
of the appropriate age-group criteria in
paragraph B1 of 112.02; or, for children (age 3
to attainment of age 18), resulting in at least
two of the appropriate age-group criteria in
paragraph B2 of 112.02.

112.09 Psychoactive Substance
Dependence Disorders: Manifested by a
cluster of cognitive, behavioral, and
physiologic symptoms that indicate impaired
control of psychoactive substance use with
continued use of the substance despite
adverse consequences.

The required level of severity for these
disorders is met when the requirements in
both A and B are satisfied.

A. Medically documented findings of at
least four of the following:

1. Substance taken in larger amounts or
over a longer period than intended and a
great deal of time is spent in recovering from
its effects: or

2. Two or more unsuccessful efforts to cut
down or control use; or

3. Frequent intoxication or withdrawal
symptoms interfering with major role
obligations; or

4. Continued use despite persistent or
recurring social, psychological, or physical
problems; or

5. Tolerance. as characterized by the
requirement for markedly increased amounts
of substance in order to achieve intoxication;
or

6. Substance taken 1o relieve or avoid
withdrawal symptoms;

AND

B. For older infants and toddlers (age 1 to
attainment of age 3), resulting in at least one
of the appropriate age-group criteria in
paragraph B1 of 112.02; or, for children (age 3
to attainment of age 18), resulting in at least
two of the appropriate age-group criteria in
paragraph B2 of 112.02.

112.10 Autistic Disorder and Other
Pervasive Developmental Disorders:
Characterized by qualitative deficits in the
development of reciprocal social interaction,
in the development of verbal and nonverbal
communication skills, and in imaginative
activity. Often, there is a markedly restricted
repertoire of activities and interests, whic™
frequently are stereotyped and repetitive.

The required level of severity for these
disorders is met when the requirements in
both A and B are satisfied.

A. Medically documented findings of the
following:

1. For autistic disorder, all of the following:

a. Qualitative deficits in the development
of reciprocel social interaction; and

b. Qualitative deficits in verbal and
nonverbal communication and in imaginative
activity; and

c. Markedly restricted repertoire of
activities and interests;

OR

2. For pervasive developmental disorders,
both of the following:

a. Qualitative deficits in the development
of social interaction; and

b. Qualitative deficits in verbal and
nonverbal communication and in imaginative
activity;

AND

B. For older infants and toddlers (age 1 to
attainment of age 3), resulting in at least one
of the appropriate age-group criteria in
paragraph B1 of 112.02; or, for children (age 3
to attainment of age 18), resulting in at least
two of the appropriate age-group criteria in
paragraphs B2 of 112.02.

11211 Attention Deficit Hyperactivity
Disorders: Manifested by developmentally
inappropriate degrees of inattention,
impulsiveness, and hyperactivity.

The required level of severity for these
disorders is met when the requirements in
both A and B are satisfied.

A. Medically documented findings of all
three of the following:

1. Marked inattention; and

2. Marked impulsiveness; and

3. Marked hyperactivity;
AND

B. For older infants and toddlers (age 1 to
attainment of age 3), resulting in at least one
of the appropriate age-group criterie in
paragraph B1 of 112.02; or, for children (age 3
to attainment of age 18), resulting in at least
two of the appropriate age-group criteria in
paragraph B2 of 112.02.

112.12 Developmental and Emotional
Disorders of Newborn and Younger Infants
(Birth to attainment of age 1): Developmenta)
or emotional disorders of infancy are
evidenced by a deficit or lag in the areas of
motor, cognitive/communicative, or social
functioning. These disorders may be related
either to organic or to functional factors or to
a combination of these factors.

The required level of severity for these
disorders is met when the requirements of A,
B.C. D, or E are satisfied.

A. Cognitive/communicative functioning
generally acquired by children no more than
one-half the child’s chronological age. as
documented by appropriate medical findings
(e.g.. in infants 06 months, markedly
diminished variation in the production or
imitation of sounds and severe feeding
abnormality, such as problems with sucking
swallowing. or chewing) including, if
necessary, a standardized test;

OR

B. Motor development generally acquired
by children no more than one-half the child's
chronological age, documented by
appropriate medical findings, including if
necessary. a standardized test;

OR

C. Apathy, over-excitability, or fearfulness,
demonstrated by an absent or grossly
excessive response to one of the following:

1. Visual stimulation; or

2. Auditory stimulation: or

3. Tactile stimulation;

OR

D. Failure to sustain social interaction on
an ongoing. reciprocal basis as evidenced by:
1. Inability by 6 months to participate in
vocal, visual, and motoric exchanges
(including facial expressions); or

2. Failure by 9 months to communicate
basic emotional responses, such as cuddling
or exhibiting protest or anger; or

3. Failure to attend to the caregiver's voice
or face or to explore an inanimate object for
a period of time appropriate to the infant's
age;

OR

E. Attainment of developmental or function
generally acquired by children no more than
two-thirds of the child's chronological age in
two or more areas (i.e., cognitive/
communicative, motor, and social).
documented by appropriate medical findings.
including if necessary, standardized testing.

PART 416—SUPPLEMENTAL
SECURITY INCOME FOR THE AGED,
BLIND, AND DISABLED

15. The authority citation for subpart I
continues to read as follows:
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Authority: Secs. 1102, 1614(a), 1169, 1631 (a)
and (d)(1). and 1833 of the Social Security
Act; 42 U.S.C. 1302, 1382c(a), 1382h, 1383 (a)
and (d)(1). and 1383b; secs. 2, 5, 8, and 15 of
Pub. L. 88460, 88 Stat. 1784, 1801, 1802, and
1808.

16. Section 416.820a is amended by
revising the second sentence of
paragraph (a) introductory text to read
as follows:

§416.920a Evaluation of mental
impairments -

(a)* * *In addition, in evaluating the
severity of mental impairments for
adults (persons age 18 and over) and in
persons under age 18 when part A of the
Listing of Impairments is used, a special
procedure must be followed by us at
each level of administrative review.

* & %
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[FR Doc. 90-28744 Filed 12-11-80; 8:45 am]
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