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Tel: (202) ~ Fu: (202) 272•2233 

Marc:h 15, 1995 

MIMQRANPVM 
TO: Members of the National Commission 

on Childhood Disability 

FROMr Elaine Fultz 
Staff Director 

REGARDING: Commission's hearing schedule 

As you may know, the Commission agreed at its 
March 10th aeasion to a •c:hedule of-nine· hearings and 
meeting•. This schedule extends to the end of July . 
The dates that were agreed to include: 

March 27 - Philadelphia hearing 

April ·7 - Waahington, D.C. hearing 

April 21 - Baltimore hearing 

May 5 - Washington, D.C. meeting 

May 19 - Lo• Angeles hearing 

June 2 - Kansas Citr hearing 

June 23 - Washington, D.C. meeting 

July 7 - Waahington, D.C . meeting 

July 21 - Wa•hington, D.C. meeting 

With the exception of the March 27 meeting, all other 
meetings are on Friday and will include a half-day 
session on the following Saturday. 

PAGE 2 
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FOR IMMIDIAlE RELF.A.SE 
April 10, 1995 

C.Onmct: Eaioe Ntz 
(202) 272-2228 

NATIQ'lAL ~KN CN ODIDHOOD DISABllllY 
ANNOUN~ PUBUC MFEllNG AND HEARING 

APRIL 21 - 22, 1995 

The National Commission on Olildhood Disability, established by Congress 
to assess the eligibility criteria for Supplemental Security Income (SSI) benefits for 
disabled children, will convene in Baltimore, Maryland, on Friday and Saturday, 
April 21 and 22, for a public hearing and meeting. 

The roeetio~ mll re op;n to the public and will be held from 9:00 a,m - 5:00 
p,m, on Frida)'., April 2 L arxi from 9:00 am, - 1:00 p,m, on Saturda~. April 22. 'fbe 
Commission will meet on both deys in the Pratt Room of the Omni Inner Harbor 
Hotel. located at 101 West FA)'.'ette Street in Baltimore (410) 752-1100, 

On Friday morning, the Corrunission will hear testimony from children's 
mental health experts. The focus of the discussion will be on the special needs of 
children with specific conditions, on their i:otential for improvement. and on the 
services that they need to improve. The Commission will also hear from officials of 
the Social Security Administration on work incentives for older children and yoW1g 
adults, on the impact of eliminating maladaptive behavi<)r as a qualifying condition, 
and on the ways in which SSA requires families to accmmt for their use of cash 
assistance. The afternoon will be devoted primarily to general policy discussion and 
task force meetin~. 

On Saturday morning, the Commission will receive testimony from members 
of the general public who were not {R'viously scheduled to testify. Each speaker will 
be allotted five minutes. Witnesses are asked to focus their testimony around rhe 
following questions: 

• What extra expenditures do families incur in meeting the needs of a child 
with a disability? 

• To what extent are families foregoing income in order to care for such a 
child at home? 

• Are vouchers or expanded health benefits preferable to cash benefits a-; 
ways of meeting the need5 of disabled children? Why or why not? 

• Are the eligibility criteria that SSA uses to evaluate SS[ childhood 
applications appropriate? If not, how should they be revised? 

fn 

~ 
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• Can SSA improve it, delivery of services to children with disabilities in w.iys that promote 
their independence and enhance their future work potential? If so, how? 

Public officials, professionals, advocates, concerned citiz.em, and SSI recipients are encourc1ged to attend 
and to testify. Ilk! day will conclude with a session of generdl policy discussion. 
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Meeting Agenda 

Friday, March 10, 1995 

9:00-9:15 - opening comments by Chairman Slattery 

9:15-10:45 - invited witnesses from Louisiana 
and Arkansas 

Panel One: 

Willie Bell, Principal, Southside 
Elementary School, Lake Providence, 
Louisiana 

Ray Owens, Pupil Appraisal Coordinator, 
Morehouse Parish, Louisiana 

Panel Two: 

Dr. Bill Payne, Chief Medical 
Consultant, Arkansas DDS 

Lilly Mae Stark, Assistant Director, 
Training, Quality Assurance and 
Disability Hearings, Arkansas DDS 

10:45-11:00 - coffee break 

11:00-12:00 - General Accounting Office analysis of 
the Individualized Functional Assessment 
(IFA) - Cynthia Bascetta, Assistant 
Director for Income Security Issues 

12:00-12:15 - Greeting by Social Security Commissioner 
Shirley Chater, Ph.D. 

12:15-1:15 - lunch 

1:15-3:.15 - approaches to modifying the IFA -
James Perrin, M.D. 



3:15-3:30 

3:30-4:30 

4:30-5:30 

- break 

- discussion of tiered benefit systems 
Ilene Zeitzer, Special Assistant to 

the Associate Commissioner, 
Office of Disability, SSA 

Caroll McBrine, M.D., Consultant, 
Department of Veterans' Affairs 

- Commission discussion 

Saturday, March 11, 1995 

9:00-10:00 - task force meetings 

10:00-10:15 - break 

10:15-1:00 - Commission discussion 



Commission Hearing Schedule 

March 31 - Washington hearing 

April 21 - Philadelphia hearing 

May 19 - Shreveport hearing 

June 16 - Kansas City hearing 

June 30 - resume Washington meetings 

The Commission will also meet Saturday morning following each 
Friday hearing. 



Title XVI Disabled Children 
Initial Level Determinations 

Calendar Year 1994 
A Comparison of Arkansas, Kansas, & Louisiana 

Thousands Moderate and 
Not Severe 

30 -----------------------, 27,800 

25 -----------------------------------------------------------------------------------

20 -----------------------------------------------------------------------------------

15 ------------------Modende-and-----------------------------------------------------
NotSevere 

11100 

10 

5 

0 
Arkansas 

II Meeta/EquaJa Allowances 

■ Functlonal Allowances 

Ill 1FA and Other Denials 

Prepared by: Soclal Security Admlnlatrallon 

Moderate and 
Not Severe 

4 300 Severe -----------------------~----------------------------
Severe 3,100 
1,300 

Kansas Louisiana 

Arkansas Allowance Rate - 24% 
Kansas Allowance Rate - 39% 
Louisiana Allowance Rate - 21% 



Number of Children ReceMng Federally Administered SSI Payments 
By Region and State 

Q§cember 1994 

Percent of Percent of 
Number of Number Percent National National 

State/Region Children Affected Affected Children .lEA 

Nation 888,470 251,108 28.3% 100.0% 100.0% 

Boston Region 27,100 5,793 21.4% 3.1% 2.3% 
Connecticut 4,660 1,1TT 24.2% 0.5% 0.5% 
Maine 2,430 270 11.1% 0.3% 0.1% 
Massachusetts 14,240 3,551 24.9% 1.6% 1.4% 
New Hampshire 1,700 126 7.4% 0.2% 0.1% 
Rhode Island 2,540 582 22.9% 0.3% 0.2% 
Vermont 1,330 87 6.5% 0.1% 0.0% 

New York Region 95,250 31,466 33.0% 10.7% 12.5% 
New Jersey 20,090 5,051 25.1% 2.3% 2.0% 
New York 75,160 26,415 35.1% 8.5% 10.5% 

Philadelphia Region 83,900 25,992 31.0% 9.4% 10.4% 
Delaware 2,150 326 15.2% 0.2% 0.1% 
District of Columbia 2,530 488 19.3% 0.3% 0.2% 
Maryland 11,450 2,825 24.7% 1.3% 1.1% 
Pennsylvania 39,750 12,495 31.4% 4.5% 5.0% 
Virginia 20,220 7,567 37.4% 2.3% 3.0% 
West Virginia 7,800 2,291 29.4% 0.9% 0.9% 

Atlanta Region 214,090 56,400 26.3% 24.1% 22.5% 
Alabama 26,910 7,631 28.4% 3.0% 3.0% 
Florida 51,880 8,827 17.0% 5.8% 3.5% 
Georgia 25,920 3,952 15.2% 2.9% 1.6% 
Kentucky 19,900 8,254 41.5% 2.2% 3.3% 
Mississippi 24,270 9,302 38.3% 2.7% 3.7% 
North Carolina 26,310 10,425 39.6% 3.0% 4.2% 
South Carolina 16,340 3,653 22.4% 1.8% 1.5% 
Tennessee 22,560 4,356 19.3% 2.5% 1.7% 

Chicago Region 178,490 55,799 31.3% 20.1% 22.2% 
Illinois 46,840 15,503 33.1% 5.3% 6.2% 
Indiana 18,170 6,013 33.1% 2.0% 2.4% 
Michigan 36,540 13,074 35.8% 4.1% 5.2% 
Minnesota 9,570 2,946 30.8% 1.1% 1.2% 
Ohio 46,740 10,893 23.3% 5.3% 4.3% 
Wisconsin 20,630 7,370 35.7% 2.3% 2.9% 

Dallas Region 129,240 42,587 33.0% 14.5% 17.0% 
Arkansas 18,730 8,723 46.6% 2.1% 3.5% 
Louisiana 39,830 17,507 44.0% 4.5% 7.0% 
New Mexico 6,440 1,345 20.9% 0.7% 0.5% 
Oklahoma 11,040 1,681 15.2% 1.2% 0.7% 
Texas 53,200 13,331 25.1% 6.0% 5.3% 
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Percent of Percent of 
Number of Percent National National 

S.~n Cblldrmi Affected ~bUdren !EA 

Kansas City Region 38,310 11,440 29.9% 4.3% 4.6% 
Iowa 6,870 1,904 27.7% 0.8% 0.8% 
Kansas 7,750 2,587 33.4% 0.9% 1.0% 
Missouri 19,600 6,055 30.9% 2.2% 2.4% 
Nebraska 4,090 894 21.9% 0.5% 0.4% 

Denver Region 19,790 3,886 19.6% 2.2% 1.5% 
Colorado 8,710 1,197 13.7% 1.0% 0.5% 
Montana 2,000 384 19.2% 0.2% 0.2% 
North Dakota 1,150 173 15.0% 0.1% 0.1% 
South Dakota 2,600 631 24.3% 0.3% 0.3% 
Utah 4,260 1,070 25.1% 0.5% 0.4% 
Wyoming 1,070 431 40.3% 0.1% 0.2% 

San Francisco Region 81,090 11,961 14.8% 9.1% 4.8% 
Arizona 10,450 2,056 19.7% 1.2% 0.8% 
California 67,320 9,534 14.2% 7.6% 3.8% 
Hawaii 950 73 7.7% 0.1% 0.0% 
Nevada 2,370 298 12.6% 0.3% 0.1% 

Seattle Region 21,120 5,640 26.7% 2.4% 2.2% 
Alaska 720 186 25.8% 0.1% 0.1% 
Idaho 3,390 1,538 45.4% 0.4% 0.6% 
Oregon 6,590 956 14.5% 0.7% 0.4% 
Washington 10,420 2,960 28.4% 1.2% 1.2% 



Policy Options 
Saturday Morning Discussion Session 

1. Cash Benefits 

continue current program 

replace cash payments with voucher program 

replace cash payments with state block grant 
for medical and non-medical services 

if so, continue cash payments to 
dependents of overseas military 
personnel 

if so, authorize states to use block 
grant funds to provide cash allowances 
to meet children's special needs 

continue cash payments but establish multiple 
benefit levels, based on severity of 
disability 

continue cash payments but provide temporary 
eligibility for children with conditions that 
may improve 

if so, continue Medicaid after cash 
benefits terminate 

continue cash payments but tighten deeming 
rules, so that benefits are paid only to poor 
or near poor families 

provide cash assistance only where a parent 
must stay home to care for a disabled child 

eliminate cash payments to families where 
there is documented substance abuse 

eliminate maladaptive behavior as a 
qualifying condition 

provide only noncash benefits in cases of 
behavioral disorders 

place a cap on family benefits 



2. Retroactive Lump-sum Benefits 

eliminate retroactive benefits 

lengthen the current six-month exclusion of 
retroactive lump-sum payments from family 
resources, enabling families to save these 
funds for the future 

require payments to be saved for the long­
term benefit of the child 

3. Individualized Functional Assessment 

eliminate IFA 

eliminate IFA and provide benefits under the 
"functional equals" step to any child with a 
medically determinable impairment that 
results in two marked functional restrictions 
described in (any of) the medical listings 

modify IFA to increase stringency of criteria 
for mental impairments, to eliminate 
maladaptive behavior as a qualifying 
condition, and/or to raise the severity 
threshold of the IFA to the equivalent of the 
threshold for the medical listings 

require face-to-face interviews of applicants 

4. Medical Listings 

modify listings to increase the stringency of 
eligibility criteria for mental impairments 

tighten eligibility requirements for HIV­
positive children who do not have full blown 
AIDS 

5 . Continuing Disability Reviews 

require that CDRs be performed at least every 
three years for children with non-permanent 
disabilities 

provide a source of funding for CDRs by 
(a) placing SSA's administrative funding off­
budget, or (b) crediting to a "revolving 
fund" a portion of the benefit savings from 
CDRs in one year, to be used to perform 
additional CDRs in future years 



6. Representative Payee Requirements 

7. Treatment 

8. Medicaid 

improve representative payee reporting 
requirements by requiring more information, 
more frequent reporting, documentation of 
expenditures, and/or stronger enforcement of 
the requirement that forms actually be 
completed 

provide representative payees with examples 
of appropriate ways to spend SSI benefits 

develop with each family a plan laying out 
the needs to be met with SSI funds 

require all beneficiaries to follow a 
treatment plan as a condition of eligibility 
(treatment must be appropriate) 

cover the cost of special day care and 
respite care to allow parents to work 

9. SSA Staffing 

improve staff training in the use of the 
Individualized Functional Assessment 

increase SSA staff (by, for example, giving 
SSA administrative funds the same off-budget 
status as SociaL .Security benefits) 

10. Work Incentives 

publicize the existence of SSI work 
incentives 

promote work incentives for children (if none 
are specifically aimed at children, redesign 
them) 
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February 9, 1995 

MEMORANDUM 

TO: Members of the Commission on Childhood 
Disability 

FROM: Elaine ~ultz Cf 
Staff Director 

REGARDING: Materials Requested at February 3rd 
Meeting 

Enclosed you will find additional materials that were 
requested at the Commission's February 3rd meeting. 
These include: 

* Pre-1990 Childhood Mental Disorder Listings 

* 1990 Supreme Court Zebley Decision 

* 1991 District Court Stipulation and Order to 
provide details on implementing the Zebley 
decision 

* 1993 District Court Stipulation and Order 
pertaining to the readjudication of cases 

* 1990 Expansion of Listings of Childhood Mental 
Disorders 

* 1991 Interim Final Rules for Determining 
Childhood Disability 

* 1993 Final Rules for Determining Childhood 
Disability 

* Corrections to the 1993 Rules 

If you have any questions, please call me at 
(202)-690-6461. 

Enclosures (8) 
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B. Other malignant primary tumors with 
prorresslve diaease not controlled by pre-
scribed therapy. · 

13.25 Uterw-carclnoma or sarcoma 
<corpus or cervix>. 

A. Inoperable and not controlled by pre-
scribed therapy; or 

B. Recurrent after total hysterectomy; or 
C. Total pelvic exenteratlon 
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PartB 

Medical criteria for the evaluation of im­
pairments of children under aae 18 <where 
criteria In Part A do not glve appropriate 
consideration to the particular disease proc­
ess In childhood>. 

Sec. 
100.00 Growth Impairment. 
101.00 Musculoskeletal System. 
102.00 Special Senses and Speeeh. 
103.00 Respiratory System. 
104.00 Cardlovucular System. 
105.00 Dlaeative System. 
106.00 Genito-Urinary System. 
107 .00 Hemic and Lymphatic System. 
108.00 [Reserved] 
109.00 Endocrine System. 
110.00 Multiple Body Systems. 
111.00 Neurologlcal. 
112.00 Mental and Emotional Disorders. 
113.00 Neoplastic Dlaeasea, Mallanant. 

100.00 GllOWTH lxl'AIIUIE!ff 

A. lmpainnent of growth may be disabling 
in itself or it may be an Indicator of the se­
verity of the impairment due to a specific 
disease proceu. 

Determination, of growth impainnent 
should be based upon the comparison of 
current heirht with at least three previous 
determinations, Including lenrth at birth, if 
available. Heirhts <or lenrths> should be 
plotted on a standard rrowth chart, such as 
derived from the National Center for 
Health Statlstlca: NCHS Growth Charts. 
Helaht should be measured without shoes. 
Body wetaht corresponding to the aaes rep-
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resented by the heights should be fur­
nished. The adult heights of the child's nat­
ural parents and the helrhts and aaes of sib­
lings should also be furnished. This will pro­
vide a basis upon which to Identify those 
children whose short stature represents a 
familial characteristic rather than a result 
of diaease. This ls particularly true for adju­
dication under 100.02B. 

B. Bone age determination, should In­
clude a full descriptive report of roentreno­
rrama speelflcally obtained to detennine 
bone aae and must cite the standardlu.tion 
method used. Where roentgenorrams must 
be obtained currently as a basis for adjudi­
cation under 100.03, views of the left hand 
and wrist should be ordered. In addition . 
roentgenograins of the knee and ankle 
should be obtained when ceuatlon of 
growth ls belnr evaluated in an older child 
at. or past. puberty. 

C. The criteria In this section are applica­
ble until closure of the major epiphyses. 
The ceuatlon of llicnificant increase in 
helaht at that point would prevent the ap­
plication of these criteria. 

100.01 C&teaory of Impairments. Growth 
100.02 Growth impairment, considered to 

be related to an additional specific medical­
ly determinable impairment, and one of the 
followtna: 

A. Fall of greater than 15 percentiles in 
heirht which ls sustained; or 

B. Fall to, or persistence of, helaht below 
the third percentile. 

100.03 Growth impairment, not identi­
fied as being related to an additional, specif­
ic medically determinable Impairment. 
With: 

A. Fall of greater than 25 percentiles In 
heirht which 1B sustained; and 

B. Bone aae greater than two standard de­
viations (2 SD> below the mean for chrono­
loglcal aae <see 100.00B>. 

101.00 MtJSCULOSKELffAL SYSTDI 

A. Rheumatoid arthritil. Documentation 
of the dil,lfnosis of juvenile rheumatoid ar­
thritis should be made accordlnr to an ea­
tabliahed protocol, such as that published 
by the Arthritis Foundation, Bulletin on the 
Rheumatic Dilea.ae,. Vol. 23, 1972-1973 
Series, p 712. Inflammatory Bians include 
persistent pain, tenderness, erythema. awell­
lna. and Increased local temperature of a 
joint. 

B. The mea.aurmienta of joint motion are 
based on the technique for measurements 
described in the "Joint Method of Measur­
lna and Recording." published by the Amer­
ican Academy of Orthopedic Suraeons In 
1965, or "The Extremities and Back" In 
Guidu to the Evaluation of Permanent Im­
pairment, Chicaao. American Medical Asso­
ciation. 1971, Chapter 1, pp. 1--48. 
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ths of prescribed treatment. And 
following: 
;9 or less; or 
cant Interference with communl­
! to speech, hearing, or visual 

cant emotional disorder; or 
e ligniflcant adverse effects of 
interfere with major dally actlvl-

ltnor motor seizure disorder. In a 
an established seizure disorder, 

·ence of more than one minor 
ure per week, with alteration of 
or loss of consciousness, despite 

1ree months of prescribed treat-

lrain tumon. A. Malignant glio­
~ytoma-Orades III and IV, gliob­
multiforme>, medulloblastoma, 
>lastoma, primary sarcoma or 
cllomas; or 

1te other brain tumors under the 
r the resulting neurological im-

fotor d111/unction <due to an11 
:J.l disorder>. Persistent disorgani­
leflclt of motor function for age 
two extremities, which <despite 
therapy) Interferes with age-ap­
naJor dally activities and results 
mof: 
nd ln'OSS movements; or 
nd station. 
:erebral 11a.u11. With: 
dysfunction meeting the requlre-

11.06 or 101.03; or 
severe motor dysfunction <but 
alight> and one of the following: 

;9 or leas; or 
re disorder, with at least one 
or seizure In the year prior to ap­
,r 
.cant Interference with communl­
~ to speech, hearing or visual 

cant emotional disorder. 
.feningom11elocele (and related 
With one of the following de­

rtbed treatment: 
dyafunction meeting the reQuire-
101.03 or 1111.06; or 
severe motor dysfunction <but 
slight), and: 
·y or fecal Incontinence when ln­
e for age; or 
;9 or less; or 
xtremlty Involvement; or 
ompensated hydrocephalus pro­
erference with mental or motor 
rital progression. 
~ommunication impairment, as­
ith documented neurological dis• 
one of the following: 

Social Security Administration, HHS 

A. Documented speech deficit which slr­
nlflcantly affects the clarity &nd content of 
the speech; or 

B. Documented comprehension deficit re­
sulting In Ineffective verbal communication 
for age; or 

C. Impairment of hearing as described 
under the criteria In 102.08. 

112.00 MDTAL A1'1I EJIOTJOJfAL DISORDERS 

A. Introduction. This section Is Intended 
primarily to describe mental and emotional 
disorders of young children. The criteria de­
scribing medically determinable impair­
ments In adults should be used where they 
clearly appear to be more appropriate. 

B. Mental retardation. CkneraL Aa with 
any other impairment, the necessary evi­
dence consists of symptoms, signs, &nd labo­
ratory findings which provide medically de­
monstrable evidence of impairment severity. 
Standardized Intelligence test results are es­
sential to the adjudication of all cases of 
mental retardation that are not clearly cov­
ered under the provisions of 112.05A. Devel­
opmental milestone criteria may be the sole 
basis tor adjudication only In cases where 
the child's young age and/or condition pre­
clude formal standardized testtne by a psy­
chologist or psychiatrist experienced In test­
Ing children. 

Meuurea of intellectual functioning. 
Standardized lntelllcence tests, such as the 
Wechsler Preschool and Primary Scale of 
Intelligence <WPPSI>, the Wechsler Intelll­
rence Scale for Children-Revised <WISC­
R>, the Revised Stanford-Binet Scale, and 
the McCarthey Scales of Children's Abili­
ties, should be used wherever possible. Key 
data such as subtest scores should also be 
Included In the report. Tests should be ad­
ministered by a Qualified and experienced 
psychologlat or psychiatrist, and any dis­
crepancies between formal tests results and 
the child's customary behavior and dally ac­
tivities should be duly noted and resolved. 

Developmental milestone criteria.. In the 
event that a child's young age and/or condi­
tion preclude formal testing by a psycholo­
glat or psychiatrist experienced In testing 
children, a comprehensive evaluation cover­
me the full range of developmental activi­
ties should be performed. This should con­
sist of a ,detailed account of the child's dally 
activities together with direct observations 
by a professional pel'llOn; the latter should 
Include Indices or manifestations of social, 
Intellectual, adaptive, verbal, motor <pos­
ture, locomotion, manipulation), Ianruage, 
emotional, &nd self-care development for 
age. The above should then be related by 
the evaluattnr or treattne physician to es­
tablished developmental norms of the kind 
found In any widely used standard pediat­
rics text. 

c. Profound combined mental-neurolooi­
cal-musculo1keletal im114irments. There are 
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children with profound &nd Irreversible 
brain damage resulting In total Incapacita­
tion. Such children may meet · criteria In 
either neurological, musculoskeletal, and/or 
mental sections; they should be adjudicated 
under the criteria most completey substanti­
ated by the medical evidence submitted. 
FreQuently, the most appropriate criteria 
will be found under the mental impairment 
section. 

112.01 Category of Impairments, Mental 
&nd Emotional 

112.02 Chronic brain stmdrome. With 
arrest of developmental prorreaalon for at 
least six months or lou of previously ac­
Qulred abilities. 

112.03 P111cho1il of i,vanc11 and child­
hood.. Documented by psychiatric evaluation 
&nd supported, if necessary, by the results 
of appropriate standardized psychological 
tests and manifested by marked restriction 
In the performance of dally age-appropriate 
activities; constriction of age-appropriate In­
terests; deficiency of age-approrplate self­
care skills; &nd impaired ability to relate to 
others; tocether with persistence of one <or 
more> of the following: 

A. Significant withdrawal or detachment; 
or 

B. Impaired sense of reality; or 
C. Bizarre behavior patterns; or 
D. Strong need for maintenance of same­

ness, with Intense anxiety, fear, or anger 
when change Is Introduced; or 

E. Panic at threat of separation from 
parent. 

112.04 Functional non11111chotic disor­
den. Documented by psychiatric evaluation 
and supported, If necessary, by the results 
of appropriate standardized psychological 
tests and manifested by marked restriction 
In the performance of dally age-appropriate 
activities; constriction of age-appropriate In­
terests; deficiency of age-appropriate self­
care skills; and impaired ability to relate to 
others; tocether with persistence of one <or 
more> of the following: 

A. Psychophyslologlcal disorder <e.g., diar-
rhea, asthma>; or 

B. Anxiety; or 
C. Depression: or 
D . Phobic, obsessive, or compulsive behav-

ior; or 
E. Hypoch.:>ndrlasls; or 
F . Hysteria; or 
0. Asocial or antisocial behavior. 
112.05 Mental retardation. 
A. Achievement of only those developmen­

tal milestones renerally acQulred by chil­
dren no more than one-half the child's 
chronological age; or 

B. IQ of 59 or less; or 
C. IQ of 60-69, Inclusive, and a physical or 

other mental impairment imposing addition­
al and significant restriction of function or 
developmental progression. 
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C. Motor dysfunction. As described in 111.06 motor 
dysfunction may be due to any neurological disorder. It 
may be due to static or progressive conditions involving 
any area of the nervous system and producing any type 
of neurological impairment. This may include weakness, 
spasticity, lack of coordination, ataxia, tremor, atheto­
sis, or sensory loss. Documentation of motor dysfunc­
tion must include neurol9gic findings and description of 
type of neurologic abnormality (e.g., spasticity, weak-

'. ness) as well as a description of the child's functional 
· impairment (i.e., what the child is unable to do because 
of the abnormality). Where a diagnosis has been made, 
evidence should be included for substantiation of the 
diagnosis (e.g., blood chemistries and muscle biopsy re­
ports), wherever applicable. 

D. Impairment of communication. The documenta­
tion should include a description of a recent comprehen­
sive evaluation, including all areas of affective and effec­
tive communication, performed by a qualified 
professional. 

111.01 Category ot Impairment, neurological 

111.02 Major motor seizure disorder. 

A. Major motor seizures. 
In a child with an established seizure disorder, the 

occurrence of more than one major motor seizure per 
month despite at least three months of prescribed treat­
ment. 

With: 

1. Daytime episodes (loss of consciousness and con­
vulsive seizures); or 

2. Nocturnal episodes manifesting residuals which in­
terfere with activity during the day. 

B. Major motor seizures. 
In a child with an established seizure disorder, the 

occurrence of at least one major motor seizure in the year 
prior to application despite at least three months of 
prescribed treatment. And one of the following: 

1. IQ of 69 or less; or 
2. Significant interference with communication due 

to speech, hearing, or visual defect; or 
3. Significant emotional disorder; or 
4. Where significant adverse effects of medication in­

ter( ere ~or daily activities. 
/flt 41( 

111.03 r motor seizure disorder. 

In a child with an established seizure disorder, the 
occurrence of more than one minor motor seizure per 
week, with alteration of awareness or loss of conscious­
ness, despite at least three months of prescribed treat­
ment. 

111.05 Brain tumors. 

A. Malignant gliomas (astroeytoma-Grade III and 
IV, glioblastoma multiforme), medulloblastoma, epen­
dymoblastoma, primary sarcoma or brain stem gliomas; 
or 
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B. Evaluate other brain tumors under the criteria tor 
the resulting neurological impairment. 

111.06. Motor dysfunction (due to any 
neurological disorder). 

Persistent disorganization or deficit of motor function 
for age involving two extremities, which (despite pre­
scribed therapy) inter( eres with age-appropriate major 
daily activities and results in disruption of: 

A. Fine and gross movements; or 
B. Gait and station. 

111.07 Cerebral palsy. 

With: 

A. Motor dysfunction meeting the requirements of 
111.06 or 111.03; or 

B. Less severe motor dysfunction (but more than 
slight) and one of the following: 

l. IQ of 69 or less; or 
2. Seizure disorder, with at least one major motor 

seizure in the year prior to application; or 
3. Significant interference with communication due 

to speech, hearing or visual defect; or 
4. Significant emotional disorder. 

111.08 Men/ngomyelocele (and related disorders). 

With one of the following despite prescribed treatment: 

A. Motor dysfunction meeting the requirements of § 
111.03 or § 111.06; or 

B. Less severe motor dysfunction (but more than 
slight), and: 

1. Urinary or fecal incontinence when inappropriate 
for age; or 

2. IQ of 69 or less; or 
C. Four extremity involvement; or 
D. Noncompensated hydrocephalus producing inter­

ference with mental or motor developmental progres­
sion. 

111.09 Communication Impairment, associated 
with documental neurological disorder. 
And one of the following: 

A. Documented speech deficit which significantly af­
fects the clarity and content of the speech; or 

B. Documented comprehension deficit resulting in in­
effective verbal communication for age; or 

C. Impairment of hearing as described under the cri­
teria in 102.08. 

112.00 MENTAL AND EMOTIONAL 
DISORDERS 

A. Introduction. 

This section is intended primarily to describe mental 
and emotional disorders of young children. The criteria 
describing medically determinable impairments in adults 
should be used where they clearly appear to be more 
appropriate. 
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B. Mental retardation. General. 

As with any other impairment, the necessary evidence 
consists of symptoms, signs, and laboratory findings 
which provide medically demonstrable evidence of im­
pairment severity. Standardized intelligence test results 
are essential to the adjudication of all cases of mental 
retardation that are not clearly covered under the provi­
sions of 112.0SA. Development milestone criteria may 
be the sole basis for adjudication only in cases where the 
child's young age and/ or condition preclude formal 
standardized testing by a psychologist or psychiatrist 
experienced in testing children. 

Measures of intellectual functioning. Standardized in­
telligence tests, such as the Wechsler Preschool and Pri­
mary Scale of Intelligence (WPPSI), the Wechsler Intelli­
gence Scale for Children-Revised (WISC-R), the 
Revised Stanford-Binet Scale, and the McCarthey Scales 
of Children's Abilities, should be used wherever possi­
ble. Key data such as subtest scores should also be in­
cluded in the report. Tests should be administered by a 
qualified and experienced psychologist or psychiatrist, 
and any discrepancies between formal tests results and 
the child's customary behavior and daily activities 
should be duty noted and resolved. 

Developmental milestone criteria. In the event that a 
child's young age and/or condition preclude formal test­
ing by a psychologist or psychiatrist experienced in test­
ing children, a comprehensive evaluation covering the 
full range of developmental activities should be per­
formed. This should consist of a detailed account of the 
child's daily activities together with direct observations 
by a professional person; the latter should include indi­
ces or manifestations of social, intellectual, adaptive, 
verbal, motor (posture, locomotion, manipulation), lan­
guage, emotional, and self-care development for age. 
The above should then be related by the evaluating or 
treating physician to established developmental norms 
of the kind found in any widely used standard pediatrics 
text. 

C. Profound combined mental-neurological-mus­
culoske/etal impairments. There are children with pro­
found and irreversible brain damage resulting in total 
incapacitation. Such children may meet criteria in either 
neurological, musculoskeletal, and/or mental sections; 
they should be adjudicated under the criteria most com­
pletely substantiated by the medical evidence submitted. 
Frequently, the most appropriate criteria will be found 
under the mental impairment section. 

112.01 Category of Impairments, mental and 
emotional 

112.02 Chronic brain syndrome. 
With arrest of developmental progression for at least 

six months or loss of previously acquired abilities. 

112.03 Psychosis of Infancy and childhood. 
Documented by psyci1iatric evaluation and supported, 

if necessary, by the results of appropriate standardized 
psych·.,logical tests and manifested by marked restriction 
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in the performance of daily age-appropriate activities; 
constriction of age-appropriate interests; deficiency of 
age-appropriate self-care skills; and impaired ability to 
relate to others; together with persistence of one (or 
more) of the following: 

A. Significant withdrawal or detachment or 
B. Impaired sense of reality; or 
C. Bizarre behavior patterns; or 
D. Strong need for maintenance of sameness, with 

intense anxiety, fear, or anger when change is intro­
duced; or 

l' Panic at threat of separation from parent. 

112.04 Functional nonpsychotlc disorders. 
Documented by psychiatric evaluation and supported, 

if necessary, by the results of appropriate standardized 
psychological tests and manifested by marked restriction 
in the performance of daily age-appropriate activities; 
constriction of age-appropriate interests; deficiency of 
age-appropriate self-care skills; and impaired ability to 
relate to others; together with persistence of one (or 
more) of the following: 

A. Psychophysiological disorder (e.g., diarrhea, 
asthma); or 

B. Anxiety; or 
C. Depression; or 
D. Phobic, obsessive, or compulsive behavior; or 
E. Hypochondriasis; or 
F. Hysteria; or 
G. Asocial or antisocial behavior. 

112.05 Mental retardation. 
A. Achievement of only those developmental mile­

stones generally acquired by children no more than one­
half the child's chronological age; or 

B. IQ of 59 or less; or 
C. IQ of 60-69, inclusive, and a physical or other 

mental impairment imposing additional and significant 
restriction of function or developmental progression. 

113.00 NEOPLASTIC DISEASES, 
MALIGNANT 

A. Introduction. 

Determination of disability in the growing and devel­
oping child with a malignant neoplastic disease is based 
upon the combined effects of: 

1. The pathophysiology, histology, and natural his­
tory of the tumor, and 

2. The effects of the currently employed aggressive 
multimodal therapeutic regiments. 

Combinations of surgery, radiation, and chemother­
apy or prolonged therapeutic sched~les impart signifi­
cant additional morbidity to the child during the period 
of greatest risk from the tumor itself. This period of 
highest risk and greatest therapeutically-induced mor­
bidity defines the limits of disability for most of child­
hood neoplastic disease. 
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which confines eligibility to children who can demonstrate im­
pairment through medical findings that equal those of one of 
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contrary to Social Security Act provision requiring that disabled 
children demonstrate disability of "comparable severity" to that 
of disabled adult. (Sullivan v. z~bl~y. No. 88-1377) Page 4177 

Full Text of Opinions 

No. 88-1377 

LOUIS W. SULLIVAN, SECRETARY OF HEALTH 
AND HUMAN SERVICES, PETITIONER v. 

13RIAN ZEBLEY ET AL. 

ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF 
APPEALS FOR THE THIRD CIRCUIT 

Syllabus 

No. 88-1877. Az-rued No•amber 28, 1989-Decided February 20, 1990 

Tbt Social Security Act authorizes the payment of Supplemental Sec:urity 
Income (SSI) benellta to, ~ olioa, a child wbo Iden from an impair­
ment of •comparable aeverity" to o~ that would rtnder an adult dia­
abl.d. An adult ii diaabled i! be ia prt•ent.ed from IJIPIUII in any fUb. 
«omiol pinful act.ivi:y by reuon of certain medically determinable 
phyaical or mental impairmenta. Petitioner Stc:ret.ary of Health and 
Human Services bu cnu.d a Http wt to determine adlllt diaability. 
.A.t the test'• third step,• claimant may be fowid to be diaabled i!medical 

!',;OTICE. The>t opinions arc sub1ec1 to formal revision before pubh~tion 
in the preliminar) pront of the United States Reporu Readers are requested 
10 no1 if) the Reporter of Decision, . Supreme Court of the t:n,ted S1a1<1 . 
\\iashin11 on. O.C 20543 . or in) typog raphical or other forma l erro1'. in 
order tha t corrections ma) be made before the prehm1nar)· print aoes to 
pres, . 

evidence o! hit impairment match11 or ii eqllll to one of • listina of i.m­
pairmenta preswned at•tl"t co111h lo preclude cm11 pin!ul actiYity, 
thus makiJii further inqwry WIDecesaar)'. However, aince the liJW1i9' 
medical criteria are mort rutrictin than the IUtutory diaability 1tand­
ard, 1%1 adult claima.nt who does not qll&lify at the third 1tep niay do 10 

after ahowini, at the fow-th and Mth ■ttps, that he cannot lllPie in Im 
past work or other work in the economy, liven hil aee, education, ■lid 
work experience. · In contn.st, the Stcrtwya test for det.tnllinini 
whether a child claimant ii disabled cdl ii the claimant cannot ahow 
that his impairment matches or ii eqllll to a li■ttd impairment, there 
beini no further inquiry COl!UJIODdin& to the !Dal, •ocational ■teps o! 
the adult test. Respondent.Zebley, a child who wu denied SSI bene­
llta, brouiht a clut action 1n·1he District Cour. challeneuii the child­
diaability rerwations. The COW't rr-anted lumm&r)' jUdiIJ1e11t for the 
Secnwy. The Cow-t o! Appeal, vacated the juda,nent in pan, ~ini 
the rt&"W,1141')' acheme u, be inconsistent with the Act, because the list• 
mp-only approacli doea not a.ccount for all impairmenta of •comparable 
1everity,• and deniu child claimants the individualized functional uaess-
111ent that the statuU>ry ■Wldard nquina and that the Secntar)' p= 
'ridu to adulta. 

Held: Tbe child-disability rerwatiom art inconaiawit with the statutory 
■t&Ddard of •eomparable ae•trity." 

(a) While adult.I who do not quality under the li■tillCI lltill h&Ye the 
opportlmity to &how that they art diaabltd at the lut at.tpe of the Secre­
W'Y'• teat, DO limilar oppamm.ity uiltl !or childrln, who art denied 
benelltl e•tn ii their impairment.I an of •comparable anerity" to ones 
that would actmJJy (tboup DOt pzwumpti•ely) disable adulta. 

(b) Tbe Secntar)"a reilllatory achtmt-which appli• the aame ap­
proach to chikkliaability daimlntl and to claimant.I for widowa' and 'll'id­
owen' Social Secmity diubility bene!t.1, deapite the fa.et that tbe Act 
- a stricter awidard for widow&' beuAta-~ the CODJl"'l&iona! 
choice to link the cbi1.t.di11hilit7 ■tlDdard to t.ba mon liberal tat applied 
to adult diubility elaima. 

(c) Tbe Secntlr)"a lfiUDltDt that the li■~y approach is the 
only prvticatb way to detarmine whether a child's impairment ii com­
parable to ODt that would diaahlt III adult ii njtct.td. E•c ii they 
WIN aet at the ltatutory le,,el of1191rity, DO Mt afliltinra could 1111\IN 
that child claimantl woul.d l"Kefft bena4ta wbent•er their impairments 
1ft af COlllpar.'.blt M'fVity to 0Dee that would qualify Ill adult for ben.­
lltl lllldtr th,, indi'ridualized functional anal)'lia contemplated by the 
lt&tUtt and pr .rridtd to adulta. 'nlat a •ocational analyail ia inapplica• 
blt t.o ch.ildrv. ». not me&11 that afatietl'oMZ analyail cannot be applied 
to them, lince 1111 illqu:iry into an impainnct'a impart on a child'• normal 
daily Kti'ritie. ii DO men amorpho111 or unmanapabi, than ID inquiry 
into the impact of ID adult'• impairment on his ability to per!om: a.ny 
kind of 1ubaw:tial pin!ul work that txiltl in the 1e0nomy. Moreo\'tr , 
tht StcrtW')' taci:ly adaiowltdita that functional uaeument of child 
claimlllu ii poas11>le in that 10me of bit oWD li!tin.S an ddntd in terms 
of functional criteria, and the teat for caution of diaability involv11 an 
uamination of a child claimant'• ability to perlorm ~appropriate ae-
1:i'lities. 

856 F. 2d S"i, drmed. 

B~. J. , delivend the opmicm oftbt Colll"t, in which BRr..,-xA.N, 
K.usJW.I.. STIVJ:NS, O'CoHNOJl, Sc.u.lA, azid K.l:NNEDY, JJ. , joined. 
Wmn:, J., llled .1 diuentinc opi11ion. in which REKNQt.."lST, C. J., joined . 

,oTE: Where it is dtemed desirable. a nll1bus (hudnotel " ·ill be 
n:lcued • • • 11 the ume the opinion is iuucd 

0

Thr S) Ila bus cons111u1<1 no 
parl of the opinion of thr Court bu1 hu betn prepared b) the Reporte r of 
Occi,ion, for the con,·enirncc of thr r,:adcr ~e l n11td S1oi,, •· Dt1ro11 
Lwmbtr Co .. 200 U.S 321 . 337. 

Section 4 CoJ'V"'lgfrlf C JtlO ~ T'hr 811"1'0\J o.' \acw,,iol .,l!'o1 rs '"' 
tlU •IIJt ·to IO • ,o 
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JUSTICE BLACKMUN delivered the opinion of the Court. 
This case concerns a facial challenge to the method used by 

the Secretary of Health and Human Services to determine 
whether a child is "disabled," and therefore eligible for bene­
fits under the Supplemental Security Income Program, Title 
XVI of the Soci_al Security Act, as added, 86 Stat. 1465, and 
amended, 42 U. S. C. § 1381 et seq. (1982 ed. and Supp. V). 

I 
In 1972, Congress enacted the Supplemental Security In­

come Program (SSI) to assist "individuals who have attained 
age 65 or are blind or disabled" by setting a guaranteed mini­
mum income level for such persons. 42 U. S. C. § 1381. 
The program went into effect January 1, 1974. CWTently, 
about 2,000,000 claims for SSI benefits are adjudicated each 
year. Of these, about 100,000 are child-disability claims. 1 

A person is eligible for SSI benefits if his income and finan­
cial resources are below a certain level, § 1382(a), and if he is 
"disabled." Disability is defined in § 1382c(a)(3) as follows: 

"(A) An indi,;dual shall be considered to be disabled for 
purposes of this subchapter if he is unable to engage in 
any substantial gainful activity by reason of any medi­
cally determinable physical or mental impairment which 
-:an be expected to result in death or which has lasted or 
can be expected to last for a continuous period of not less 
than twelve months (or, in the case of a child under the 
age of 18, if he suffers from any medically determinable 
physical or mental impairment of comparable severity). 
"(B) For purposes of subparagraph (A), an in~vidual 
shall be determined to be under a disability only if his 
physical or mental impairment or impairments are of 
such severity that he is not only unable to do his previ• 
ous work but cannot, considering his age, education, and 
work experience, engage in any other kind of substantial 
gainful work which exists in the national economy ... . 
"(C) For purposes of this paragraph, a physical or men­
tal impairment is an impairment that results from ana­
tomical, physiological, or psychological abnormalities 
which are demonstrable by medically acceptable clinical 
and laboratory diagnostic techniques." 

This statutory definition of disability was taken from Title II 
of the Social Security Act, 42 U. S. C. §423 et aeq., as 
amended (providing for payment of insurance benefits to 
disabled workers who have contributed to the Social Secu­
rity Program). See H 423(d)(l)(A) Ind (2)(A) (definitions of 
disability). 

Pursuant to his statutory authority to implement the SSI 
Program, 2 the Secretary has promulgated regulations creat­
ing a 5-step test to determine whether an adu/.t claimant is 
disabled. See Bowen v. Yuckert, 482 U. S. 137, 140-142 

'Social Security Administraticn, Office of Disabili:y, Preliminary S:.aff 
Report: Childhood Disability Study, p. B-1 (Sept. 20, 1989). 

'42 U. S. C. t405(al, made applicable to Ti:.le X\'l by f 1S83(dl(l), 
reads: 
"'The Secretary &hall have full power and authority to make rules and reilJ· 
latio111 and to ettabli.sh procedures , not inconsist.ent with the provisions of 
this aubchapt.er, which are necessary or appropriat.e to can-y out auch pnr 
visio111, and shall adopt reasonable and proper rules and reiUlatio111 to re&• 
ulat.e and pro,ide for the nature and txt.ent of the proo!s and evidence . .. 
in order to estabiish the ri;'h: to benefits hereunder.~ 

(1987).' The first two steps involve threshold deter­
minations that the claimant is not presently working, and 
has an impairment which is of the required duration and 
which significantly limits his ability to work. See 20 CFR 
§§ 416.920(a) through (c) (1989). In the third step, the medi­
cal evidence of the claimant's impairment is compared to a 
list of impairments presumed severe enough to preclude any 
gainful work. See 20 CFR pt. 404, subpt. P, App. l (pt. A) 
(1989). If the claimant's impairment matches or is "equal" to 
one of the listed impairments, he qualifies for benefits with­
out further inquiry. f416.920(d). If the claimant cannot 
qualify under the listings, the analysis proceeds to the fourth 
and fifth steps. At these steps, the inquiry is whether the 
claimart can do his own past work or any other work that ex­
ists in :;1e national economy, in view of his age, education, 
and work experience. If the claimant cannot do his past 
work or other work, he qualifies for benefits. H416.920(e) 
and (f). 

The Secretary's test for determinini whether a child claim­
ant is disabled is an abbreviated version of the adult test. A 
child qualifies for benefits if he "is not doing any substantial 
p.inful activity," f 416.924(a), if his impairment meets the du­
ration requirement, f416.924(b)(l), and if it matches or is 
medically equal to a listed impairment, H 416.924(b)(2) and 
(3). In evaluatini a child's claim, both the ~neral listini5 
and a special listini of children's impairments, 20 CFR pt. 
404, subpt. P, App. 1 (pt. B), are considered. If a child can­
not qualify under these listini"S, he is denied benefits. There 
is no further inquiry corresponding to the fourth and fifth 
steps of the adult test. 

II 
Respondent Brian Zebley, a child who had been denied SSI 

benefits, brought a class action in the United States District 
Court for the Eastern District of Pennsylvania to challenge 
the child-disability reiUI&tions. • His complaint alleies that 
the Secretary 

"has promulgated regulations and issued instructions 
.. . whereby children ha\'e their entitlement to SSI dis­
ability benefits based solely on the &TOunds that they 
have a listed impairment or the medical equivalent of a 
listed impairment ... in contravention of the Act's re­
quirement that a- child be considered disabled 'if he suf­
fers from any medically determinable physical or mental 
impairment of comparable severity' to that which dis­
ables an adult under the program." 

Complaint in ED Pa. Civil Action No. 83-3314, 1:2. The Dis­
trict Court, on January 10, 1984, certified a class of all per­
sons "who are now-, or who in the future ri1 be, entitled to 
an administrative determination ... as to whether supple­
mental security income benefits are payable on account of a 

'Tn~ reg-.i!atioll! implementin& the Ti:.le II diaability atandard, 42 
U. S. C. f 423<d), at iasue in Yuckert, and thOH implementin&' the identical 
Title :>..-VI standard, f 1382c<aX3), a: issue ill thia cue, are the same in 
all rele\·ant ••pecta. Compare 20 CFR ti .o(.1620-1630 with H 416.920-
9.10 (1989). 

'Re.,pondenta Joeepb Love and Evelyn Ralllhi, two children who were 
denied benetlta, are the other two named plainti!Is in thiJ action. All 
three named plaintifr&' individual claim! were eventuallv remanded to the 
Secretary by the Dis;nc:t Cour:; only the clau claiml i-emain before this 
Court. 

Published each Tuesda y except first Tuc,day in September and last Tue,day in December by The Bureau of :-;ational Affa irs. Inc .. 1231 
Twenty-Fifth Street. KW ., Washington. D.C. 20037 . Subscription rates (payable in ad\'ance) S588 .00 first year and S~60.00 per year there­
after . Second class postage paid at Washington. D.C. . anc at add itional mailing offices . 
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child who is disabled, or as to whether such benefits have 
been improperly denied, or improperly tenninated, or should 
·be resumed." -

The court in due course granted summary judgment in the 
Secretary's favor as to the class claims, ruling that the refU• 
lations are not "facially invalid or incomplete . . . and per­
mi[ t) the award of benefits in conformity with the intent of 
Conp-ess." Zebley v. Heckler, 642 F. Supp. 220, 222 (1986). 
The Court of Appeals for the Third Circuit vacated in part 
that summary judgment. Zebley e:r rel. Zebley v. Bowen, 
855 F. 2d 67 (1988). The Third Circuit found the Secretary's 
regulatory scheme for child disability benefits inconsistent 
with the statute, because the listings-only approach of the 
refUlations does not account for all impairments of "compara­
ble severity," and denies child claimants the individualized 
functional assessment that the statutory standard requires 
and that the Secretary provides to adults. Id., at 69. Al­
thoug-h the Court of Appeals recog-nized that the Secretary's 
interpretation of the statute is entitled to deference, it re­
jected the regulations as contrary to clear congressional in­
tent. The court remanded the case to the District Court 
with the direction that swnmary judgment be entered in 
favor of the plaintiff class on the claim that the Secretary 
must give child claimants an opportunity for individualized 
assessment of their functional limitations. Id., at 77. We 
granted certiorari to resolve a conflict among the Circuits as 
to the validity of the Secretary's approach to child disability.• 

III 
Since the Social Security Act expressly grants the Secre­

tary rulemaking power, seen. 2, ,upra, "'our review is lim­
ited to determining whether the regulations promulgated e:-t­
ceeded the Secretary's statutory authority and whether they 
are arbitrary and capricious.'" Bowen v. Yuckert, 482 
U. S., at 145 (quoting- Heckler v. Campbell, 461 U. S. 458, 
466 (1983)); see Chevron U.S. A., Im. v. Natural Resources 
DefeflJJe Council, Im., 467 U. S. 837, ~3-844 (1984) ("If 
Cong-ress has explicitly left a pp for the ag-ency to fill, there 
is an express deleg-ation of authority to the agency to eluci­
date a specific provision of the statute by regulation. Such 
legislative regulations are given controlling weight unless 
they are arbitrary, capricious, or manifestly contrary to the 
statute"). We conclude, however, that the Secretary's child­
disability regulations cannot be reconciled with the statute 
they purport to implement. 

The statute renerally defines "disability" in terms of an 
individualized, functional inquiry into the effect of medical 
problems on a person's ability to work. Yuckert, 482 U. S. , 
at 146 (Social Security Act adopts "functional approach"); 
Campbell, 461 U. S., at 459-460, 467 (Act "defines 'disability' 
in terms of the effect a physical or mental impairment has on 
a person's ability to function in the workplace"; "statutory 
scheme contemplates that disability hearings will be individ­
ualized detenninations"). 

The statutory standard for child disability is explicitly 
linked to this functional, individualized standard for adult dis-

'The First and Eleventh Circ-.iita have upheld the validity of the Secre­
wy'a approach to child diaability. Hinckley tr nil. Martin v. Secrtla'l' of 
H,aUA otrd Human Snvicu, 742 F. 2d 19 (CAl 1984); PC111.-ell u nil. Pou.•• 
,u v. Schweiker, 688 F. 2d 1367 (CAll 1982). Alao, the Fifth and Eirhth 
Cin:uita have ni.led that the ~tary properly applied the child~isability 
regulations to deny beneflt.s in• particular cue, without explicitly address• 
inir the question whether the regulations are valid. Nrult ,:c ttl . Alt:can• 
tier v. BO'Wffl, 882 F. 2d 1291 (CAB 1989); Bum,ick u rel . Burn,uu v. 
B~1. 845 F. 2d 68i (CA5 1988). The Third Circuit in the present case 
aclcnowledired the conflict. Zebuy u nil . Zebley v. BO'Wffl, 855 F. 2d 6i, 
75 (1988). 

ability. A child is considered to be disabled "if he suffers 
from any ... impairment of comparable severity'' to one that 
would render an adult ''unable to engage in any substantial 
gainful activity." 42 U. S. C. § 1382c(a)(3)(A). The next 
paragraph of the statute elaborates on the adult disability 
standard, providing that an adult is considered unable to en­
gage in substantial gainful activity, and is therefore disabled, 
if he is unable to do either his own past work or other work. 
§ 1382c(a)(3)(B). In plain words, the two provisions together 
mean that a child is entitled to benefits if his impairment is as 
severe as one that would prevent an adult from working. 

The question presented is whether the Secretary's method 
of determining chijd disability conforms to this statutory 
standard. · Respondents argue, and the Third Circuit 
agreed, that it does not, because the regulatory requirement 
that a child claimant's impairment must match or be equiva­
lent to a listed impairment denies benefits to those children 
whose impairments are severe and disabling even though the 
impairments are not listed and cannot meaningfully be com­
pared with the listings.' · The Secretary concedes that his 
listings do not cover every impairment that could qualify a 
child for benefits under the statutory standard, but insists 
that the listings, together with the equivalence determina­
tion, see 20 CFR § 416.924(b)(3), are sufficient to carry out 
the statutory mandate that children with impairments of 
"comparable severity" shall be considered disabled. To de­
cide this question, we must take a closer look at the regula­
tions at issue. 

IV 
The listings set out at 20 CFR pt. 404, subpt. P, App. I (pt. 

A), are descriptions of various physic.al and mental illnesses 
and abnormalities, most of which are categorized by the body 
system they affect.' Each impairment is defined in terms 
of several specific medical signs, symptoms, or laboratory 
test results-. '· ·For a claimant to show that his impairment 
matches a listing, it must meet all of the specified medical 
c:riteria. AIi impairment that manifests only some of those 
criteria, no matter how severely, does not qualify.' See So­
cial Security Ruling (SSR) 83-19,' West's Social Security Re­
porting Service (Rulings Supp. Pamph. 1988) 90, 91-92 ("A:n 
impairment 'meets' a listed condition ... only when it mani-

'There are 125 impainnenta deflned in the adult liatinp, and an addi­
tional 67 in the child liatinp. The body 1yatem eate,oriu in the adult 
liatinp are: muac:uloskeletal, apecial N1IHt and aptech, reapirltory, car­
diovucwar, dipstive, pnito,winary, hemie and lymphatic, aldn, and en­
docrine. In addition, there art four rroupa o! liatinp not cateeorized 
hy body l)'ltem: multiple body 1y1tem impairment.a, neurolopcal impair• 
menta, mental diaorden, and Jnaliinant neoplutic dileues. The child­
disability listinp include, in addition to all thete, a eateirory for rrowth 
impairment. 

'For example, under the •erowth impairment" eatea"ory of the child­
disability liltinp, 20 CFR pt. 404, auhpt. P, App. I (pt. Bl t 100, there ii a 
liltini the medical criteria o! which require the claimant to ahow both a 
i!Jall of enater than 25 percentilea in heiiht which ii 1Ultained" and 
"tb)one ap a,-eater than two atandard deviatio!IJ , .. below the mean for 
chronoloaical aire. • I 100.03. Another example is the lining for "mental 
ntardation," which require■ that a child claimant ahow "(a)chievement 
of only thoae developmental milestones renerally acquired by children no 
mort thtn one-half the child's chronoloJical aie, • or "IQ of 69 or less," 
or "IQ of 60-69, inclusive, and a physical or other mental impairment im­
poaing additional and aigniflcant rutriction of function or developmental 
pl'Oif'l!SSion." f112. 06. 

• For example, in the ,rowth impairment liati.n( described in n. 7, 
,vpra, a child clainwlt whoae "bone ap" wu ll!ightly lets than two atand­
ard deviatio!lll below normal would not qualify under the listini;, even if his 
heii;ht was much more than 25 percentiles below nonnal 

• Social Security Ruling, are airency niling, "published ..nder the au­
thority of the C.Ommissioner of Social Security and are binding on all com• 
ponenta of the Administration.• 20 CFR t '22.408 (1989); see Hu/cl.er v. 
Edu.,ard.,, '65 u. s. 8i0, 8i3, D. S (1984). 



fests the specific findings described in the set of medical cri­
,teria for that listed impairment . . . . The level of severity 
in any particular listing section is depicted by the given set of 
findings and not by the degree of severity of any single medi­
cal finding-no matter to what extent that finding may ex­
ceed the listed value'') (emphasis in original). 

For a claimant to qualify for benefits by showing that 
his unlisted impairment, or combination of impairments, is 
"equivalent" to a listed impairment, he must present medical 
findings equal in severity to all the criteria for the one most 
similar listed impairment... 20 CFR f416.926(a) (a claim­
ant's impairment is "equivalent" to a listed impairment "if 
the ~edical findings are at least equal in severity" to the 
medical criteria for "the listed impairment most like [the 
claimant's] impairment"); SSR 83-19, at 92 (a claimant's im­
pairment is "equivalent" to a listini only if his symptoms, 
signs, and laboratory findings are "at least equivalent in 
aeverity to" the criteria for "the listed impairment most like 
the individual's impairment(s)"; when a person has a com­
bination of impairments, "the medical findings of the com­
bined impairments will be compared to the findings of the 
listed impairment most similar to the individual's most severe 
impairment'')." A claimant cannot qualify for benefits under 
the "equivalence" step by showing that the overall functional 
impact of his unlisted impairment or combination of impair­
ments is as severe as that of a listed impairment. SSR 
83-19, at 92-93 ("it is incon-ect to consider whether the list­
ing is equaled on the basis of an assessment of overall func­
tional impairment . . . The functional consequences of the 
impairments . . . irrespective of their nature or extent, can­
not justify a determination of equivalence") (emphases in 
original). 

The Secretary explicitly has set the medical criteria de­
finini the listed impairments at a hiiher level of severity 
than the statutory standard. · The listinp define impair­
ments that would prevent an adult, regardless of his age, 
education, or work experience, from performing any gainful 
activity, not just "substantial gainful activity." See 20 CFR 
§416.925(a) (purpose of listings is to describe impairments 
"severe enough to prevent a person from doing any gainful 
acthity"); SSR 83-19, at 91 Oistings define "medical condi­
tions which ordinarily prevent an individual from engaging in 
any gainful activity"). The reason for this difference be­
tween the listings' level of severity and the statutory stand­
ard is that, for adults, the listings were designed to operate 
as a presumption of disability that makes further inquiry un­
necessary. That is, if an adult is not actually working and 
his impairment matches or is equivalent to a listed impair­
ment, he is presumed unable to work, and is awarded bene­
fits without a determination -whethel"'he actually can perform 
his o-wn prior work or other -work. See Yuckert, 482 U. S., 
at 141 {if ~ adult's impairment "meets or equals one of 
the listed impairments, the claimant is conclusively presumed 
to be disabled. If the impairment is not one that is conclu­
sively presumed to be disabling, the evaluation proceeds to 
the fourth step"; the listings "streamlin[e] the decision 

•ror example, a child claimant with Down 1yndrome (which =tly is 
not a lilted impairment), a co~eniw diaorder 111ually mani!est.ed by men­
tal re:.udation, skeletal defonnit)' and cardiovucular and digestive prob­
lems, would have to fulfill the criteria for whichever llinele liating his condi­
tion most reaembled. See Brie!!or National Euter Seal Society, et al., u 
Amici Cvrw 17, n. 9. 

"For examplt:, i! a child has both a &'T'Owt.h impairment alight!)· Jess 
aevere than required by liatinf t 100.03, and is mentally retarded bu: has 
Ul IQ just above the cut-otr level aet b)' t 112.04, he cannot qualify for 
,eneftt! under the "equivalence" aiwysi.!-no matter how de\'ast.atini; tht 
combined impact of mental retardation and impaired physical growth. 

process by identifying those claimants whose medical impair- • 
ments are so severe that it is likely they would be found dis­
abled regardless of their vocational background," id., at 153); 
Bowen v. City of New York, 476 U. S. 467, 471 (1986) ("If a 
claimant's condition meets or equals the listed impairments, 
he is conclusively presumed to be disabled and entitled to 
benefits"; if not, "the process moves to the fourth step''); 
Campbell, 461 U. S., at 460 ("The regulations recognize that 
certain impairments are so severe that they prevent a person 
from pursuing any gainful work . • • • A claimant who es­
tablishes that he suffers from one of these impairments will 
be considered disabled without further inquiry . . . . If a 
claur.ant suffers from a less severe impairment, the Secre­
tary must determine whether the claimant retains the ability 
to [work]"). 

When the Secretary developed the child-disability listings, 
he set their medical criteria at the same level of severity as 
that of the adult listings. See 42 Fed. Reg. 14705 (1977) (the 
child disability listings describe impairments "of 'comparable 
severity' to the adult listing"); SSA Disability Insurance Let­
ter No. III-11 11 (Jan. 9, 1974), App. 97 (child-disability list­
ings describe impairments that affect children "to the same 
extent as ... the impairments listed in the adult criteria" af. 
feet adults' ability to work). 

Thus, the listings in several ways are more restrictive than 
the statutory standard. First, the listings obviously do not 
cover all illnesses and abnormalities that actually can be dis­
abling. The Secretary himself has characterized the adult 
listing as merely containing "over 100 ezamplu of medical 
conditions which ordinarily prevent" a person from working, 
and has recogr.i.zed that "it is difficult to include in the listing 
all the sets of medical findings which describe impairments 
severe enough to prevent any gainful work." SSR 83-19, at 
91 {emphasis added). See also 50 Fed. Reg. 50068, 50069 
(1985) {listings contain only the most "frequently diagnosed" 
impairments); 44 Fed. Reg. 18170, 18175 (1979) {"The List­
ing criteria are intended to identify the more commonly oc­
ClllTing impairments"). Similarly, -when the Secretary pub­
lished the child-disability listings for comment in 1977, he 
described them as including only the "more common impair­
ments" affecting children. 42 Fed. Reg. 14706 {the child dis­
ability listings "provide a means to efficiently and equitably 
evaluate the more common impairments"). 11 

Second, even those medical conditions that are covered 
in the listings are defined by criteria setting a higher level 
of severity than the statutory standard, so they exclude 
claimants who have listed impairments in a form severe 
enough to preclude substantial gainful acfr.;ty, but not quite 
severe enough to meet the listings level-that which -would 
preclude any g-ai.nfu~ activity. Third, the listings also ex­
clude any claimant whose impairment -would not prevent any 
and all persons from doing any kind of work, but -which ac­
tually precludes the particular claimant from -working, given 
its actual effects on him-such as pain, consequences of medi­
cation, and other symptoms that vary greatly with the indi­
vidual "'-and given the claimant's age, education, and work 

• A Disabilit\' Insurance Letter (DIL) iE an internal direeth·e sen: by 
the Secretary ui the 1tate aiencies re,ponaible for di.aability determina­
tiona. See Brief for Petitioner 36. 

•There ar, . as yet, no 1peciftc liltinp for many well-known childhood 
impairments, includinf spina biftda, Down 1yndrome, muacular dystrophy, 
autiam, AIDS, infant dnlg dependency, and fetal alcohol syndrome. See 
Brief for American Medical AMociation, d Gl., u Amici Cvruu (AMA 
Brief) 22. The Secretary, however, hu propoH<l new hs:lllgs for "Down 
ayndrome and other Hereditary, Collftllital, and Acquired Disorden." 
62 Fed. Reg. 37161 (198i). See Rep))' Brief for Petitioner 19, n. 16. 

"The Secretary has atat.ed that ~ aeverity of perceh·ed aympuims 
tuch as pain h&.s no beal'in( on ~ detennination whether a claimant's im• 

r 
' 
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experience. Fourth, the equivalence analysis excludes 
claimants who have unlisted impairments, or combinations of 
impairments, that do not fulfill all the criteria for any one 
listed impairment. Thus, there are several obvious catego­
ries of claimants who would not qualify under th_e listings, but 
who nonetheless would meet the statutory standard: · ' 

For adults, these shortcomings of the listings are reme­
died at the ftnal, vocational steps of the Secretary's test. A 
claimant who does not qualify for benefits under the listings, 
for any of the reasons described above, still has the opportu­
nity to show that his impairment in fact prevents him from 
workini, 20 CFR §§416.920(e) and (f); Yuckert, 482 U. S., 
at 141 (if an adult claimant's ''impairment is not one that is 
conclusively presumed to be disabling, the evaluation pro­
ceeds" to the fourth and fil'th steps); Campbell, 461 U. S., at 
460 ("If a claimant suffers from a less severe impainnent" 
than the listed impairments, "the Secretary must determine 
whether the claimant retains the ability to perform either his 
former work or some less demandini employment"). 11 

For children, however, there is no similar opportunity. 
Children whose impairments are not quite severe enough to 
rise to the presumptively disablini level set by the listings; 
children with impairments that might not disable any and all 
children, but which actually disable them, due to symptom­
atic effects such as pain, nausea, side effects of medication, 
etc., or due to their particular age, educational background, 
and circumstances; and children with unlisted impairments or 
combinations of impairments" that are not equivalent to any 
one listing-all these categories of child claimants are simply 
denied benefits, even if their impairments are of "comparable 
1everity'' to ones that would actually (though not presump­
tively) render an adult disabled. 1' 

painnent meet.a or equals a Jiltini. Social Security Rulini 82-58, DHHS 
Rulinp, CumulatiTt Edition 1982, p. 121 ("No alltred or reported inten­
sity o! the aymptoms can be substituted to elevate impairment 1everity to 
equivaleney . . . • [C)omplainta o! 'atvere,' 'utreme.' or 'constant' pain 
will not compenaate for .•. misaini medical 4ndinp and permit an 'equals' 
determination") (emphasis deleted). 

'"About 25~ o! adult claimant.a quality for be~ta under lttpe four 
and lhlt of the Secr.tary'1 tat. Bouae Committee on Way, and Huns, 
Baclqrround Material and Data On Proif'a1115 Within the Jurisdiction of 
the Committee on Ways and Hum, 1989 Ed. , 101st Coni,, lit Sesa., 46 
(Comm. Print). 

'"~ the diuent pointa out, ,o,t, at 6-7, '2 U. S. C. t 1382c(a)(3)(F) re­
quires that "the combined impact of(multiple) impairments ahall be consid­
ered throuihout the disability determination proeess," and 20 CFR 
1416.923 promi.aes that "wt will conaidtr the combined effect of all your 
lmpainncta." Thia uaurance may be of nlut to adult claimant&, but not 
to children. for whom the combined e1rect of multiple impainnenta ia con­
lidered tml11 within the ecaAnea of t.be equivalence determination, 
"whet.her t.be combination of your impairmanta ia medicaDy equal to an11 
lilud impaiffllfflt." 20 CFR Ul6.926(a). ~ the Court of Appeals 
noted, if children are afforded the individualized eomideration ci•en to 
adult.a, tJtffl t 416.923 would ful4ll the lt.atutory mandate u to children 
with multiple impainnenta. 866 F. 2d, at 76. 

"Empirical evidence 1uneat1 that the n,idity of t.be Secretary', liat­
inponly approach bu a 1evere impact on child claimanta. There are 
many rart childhood dileues that cannot mMninifully be compared with 
any of the liatin(I. AH.A Brief 6, 26 (it ia unlikely "that any phyaician 
eould make meaniD,tul comparilona between extremely rare dileuu and 
the aet medical eriteria liated by the Secretary'). Moreover, the liatinp, 
anly approach diarepnis 1acton such u pain, aide effecta of medication, 
leediDi problema, dependence on medical equipllltDt, conAnement at 
home, and frequent bolpitalization, that vary with each individual cue. A 
ncent ltUdy IUiPltl that children with multiple impainntJltl, YOWII chil­
dren who cannot be subjected to the clinical teat.a required by t.be listinp 
eriteria, and children whoee impairment.a have a 1evere functional impact 
but which do not match liatinp eriteria, are often denied beneftta. H. Fox 
A A. Greaney, Oiaabled Children'■ Acceu to Supplemental Security In­
come and Medicaid Beneftta (1988). 

A teD.inr ex.ample of the effect of t.be iiatinp-only approach ia found in 
WiLl:imo,i c: rel. WilkiMOfl v. 8C1Wffl, 847 F. 2d 660 (CAll 1987) (child 

The child-disability regulations are simply inconsistent 
with the statutory standard of "comparable severity."•• 
This inconsistency is aptly illustrated by the fact that the 
Secretary applies the same approach to child-disability deter­
minations under Title XVI and to widows' and widowers' dis­
ability benefits under· Title II, despite the fact that Title II 
sets a stricter standard for widows' benefits. Under the 
Secretary's TeiUlations and rulinrs, both widows and chil­
dren qualify for benefits only if the medical evidence of their 
impairments meets or equals a listing. SSR 83-19, at 94. 
Title II provides: "A widow . . . or widower shall not be de­
termined to be under a disability ... unless his or her .. . 
impairment or impairments are of a level of severity which 
under rei'ulations prescribed by the Secretary is deemed to 
be sufficient to preclude an individual from en~ging in any 
gainful activity." 42 U. S. C. §423(d)(2)(B). When Con­
gress set out to provide disabled children with benefits, it 
chose to link the disability standard not to this test, but in­
stead to the more liberal test set forth in § 423( d) (2)(A) and in 
§ 1382c(a)(3)(A) (any im~ent making a claimant "unable 
to engage in any substantial gainful activity'' qualifies him for 
benefits). The Secreta.r)"s regulations, treating child--dis­
ability claims like claims for widows' benefits, nullify this con­
gressional choice. See Yuckert, 482 U. S., at 163-164 (dis­
senting opinion) (contrasting widows' disability statute with 
the § 423(d)(2)(A)/§ 1382c(a)(3) test, which requires an indi­
vidualized inquiry as to whether the claimant can work); 
S. Rep. No. 744, 90th Cong., 1st Sess., 49 (1967) (disabled 
widows' statutory "test of disability . .. is somewhat more 
restrictive than that for disabled workers''). 11 

V 
The Secretary does not seriously dispute the disparity in 

his approach to child and adult-disability determinations. 
He argues, instead, that the listinrs-only approach is the only 
practicable way to determine whether a child's impainnent is 
"comparable" to one that would disable an adult. An indi-

with rve liver disorder caulini 1evve ntllmi, food aJlerriea and fever, 
and raquiriJli COllltant care and can&ement at home, doea not qualify for 
beneAts becaUle bis impairment doea not JDHt or equal the eriteril& for any 
liltini>; - a1ao z~ c m Zeblq v. IJcn«n. 866 F. 2d 6i <CA3 1988) 
(plainti1f Zebl17 dtniecl bt~ta, dllJ)iu evidence of coapnital brain 
damap, mental retardation. development delay, eye problem, and mua­
eulolktlatal impairment, becaUle bis condition did not meet or equal any 
liatini). 

The diaparity in the Seeretary'1 trutment of child and adult claimants is 
thrown into aharp relief in cases where an unauccessful child claimant, 
upon ruchini ace 18, ia awarded beneftta on the baai.■ o! the tc11M impair­
ment deemed insuflkient to qualify him for child disability bentl!ta. See, 
, . g., Willa v. s.crecal"J/ of HeoWi and Human Sm,icu, 686 F. Supp. 171, 
l i2, and n. 1- (WO Mich. 198i); Brief of National Orpnization of Social 
Security Claimant.a' Representatives as Amiclu Curia, . A-3 to A-24 (ALJ 
deciaiona awanlini benellt.1 when child claimant tllnll 18). See also Tr. of 
Oral ArJ. 18-H. 

• Tbe dialtnt propoae1 that children who fail to qualify for benellts 
under the Secretary'• current approach can limply "make their cue before 
the Secretary, and take the cue to court i1' their claims are rejected." 
Pa.t, at 4-6. We fail to aet why each child denied benedts because bis 
impairment fa1la within the aeveral cattiOrit■ of impairment.a that mfft 
the lt.atu)Dry ltandard but do not qualify under the Secretary'• listinp, 
Ol1ly approach, lhould be compelled to railt a 1epante, »-applied chal­
lenie to the rtiuJations, or why a facial challenp ia not a proper response 
to the aystemic diaparity between the 1tatutory atandard and the Secre­
tary'1 approach to child diaability claima. 

•Tbe dialtnt, po,t, at 8, n. 2, appun to aecept the SecretaJ')~• argu­
llllllt that Co~ expressly indicated ita approval of bis approach to 
child diaability in 1976, when it directed him to "publish eriteria" to be em­
ployed to determine disability in children'■ cuea. Untmployment Com­
penution Amendment& of 1976, f 60l(b), 90 Stat. 2683, 2685 (19i6) . At 
that time, however, Con,reu could not have known the exact contours of 
the Secretary'■ approach. Con,reu bad before it only the Secretar)'s 
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vidualized, functional approach to child-disability claims like 
that pro\ided for adults is not feasible, the Secretary asserts, 
since children do not work; there is no available measure of 
their functional abilities analogous to an adult's ability to 
work, so the only way to measure "comparable severity" is to 
compare child claimants' medical evidence with the standard 
of severity set by the listings. Laying to one side the ob\i· 
ous point that such a comparison does not properly imple­
ment the statute because the Secretary's current listings set 
a level of severity higher than that prescribed by the statute, 
this &ri'\llllent still is not persuasive. Even if the listings 
were set at the same level of severity as the statute, and ex­
panded to cover many more childhood impairments, no set of 
listings could ensure that child claimants would receive bene­
fits whenever their impairments are of"comparable severity" 
to ones that would qualify an adult for benefits under the in­
dividualized, functional analysis contemplated by the statute 
and provided to adults by the Secretary. No decision proc­
ess restricted to comparing claimants' medical evidence to a 
fixed, finite set of medical criteria can respond adequately to 
the infinite variety of medical conditions and combinations 
thereof, the varying impact of such conditions due to the 
claimant's individual characteristics, and the constant evolu­
tion of medical diagnostic techniques. 

The Secretary's claim that a functional analysis of child 
disability claims is not feasible is unconvincing. The fact 
that a vocational analysis is inapplicable to children does not 
mean that a functional analysis cannot be applied to them. 
iJl inquiry into the impact of an impairment on the normal 
daily activities of a child of the claimant's &je-speaking, 
walking, washing, dressing, and feeding oneself, going to 
school, playing, etc.-is, in our view, no more amorphous or 
unmanageable than an inquiry into the impact of an adult's 

1973 and 1974 DU.a and acc:ompanyini "medical &"Wdu" that even:ually 
became :he child-disabili:y liltinp, and the propoaed reiUJ.ationJ published 
!or comment at 89 Fed. Rei, 1624 (1974). 

The DILa are ambiruoua u to the acope of the child disability deurmina­
tion. The 1973 DIL 11ys that "childhood disability will be deurmined 
IOlely in consideration of medical faeton,• but it alao 11ya tha~ "disability in 
children mus: be deftned in terms of the primary acti\-ity in which they 
erlpit, namely iJ'0WUI and development," and that "[d)eacriptiom of a 
child'• activities, behavioral adjustment . and achoo! achievement may bE, 

comidered in relatioll!hip to the overall medical his:ory reprdin• severity 
of the impairment." SSA Diaability lnaurance Letur No. III-11 (1973), 
App. 90-91. The 1974 DIL does reftec: the lis:in.s-onl~· approach, bu: i~ 
discuasion of the "equivalence" determination 1unests a broader inquiry 
than the Secretary's preaent rules allow. SS/. Disability Insurance Letter 
No. III-11, Supp. l (1974), App. 97 (" 'medical equivaleney' concept . .. 
takes into ~own the particular effect of diaeaH proceues in childhood"; 
when uaed to evaluate multiple impairment&, "[e)ach impairment must 
have acme 1ubstantial advent effect on the child'• najor daily activities , 
and together must 'equal' the 1pecifted impact"). CoI1i"51 could not have 
ruesled that theae early directives would evolve into the prete11t re.u]a­
tol')' acheme. 

Similarly, the 1974 propoaed re.u]ation.1 provide that a child with an un· 
lilted impairment qualiAee for beneftta i! ha impairment is "determined 
. . . with appropriau consideration of the particular effect of disease proc­
- in childhood, to be medically the equi,·alent of a lilted impairment." 
89 Fed. Rei,, at 1626. The reiUlation dedninJ "medical equivalence" &&fl 
only that an impairment is equi,·alent to a listed one "only i! the medical 
!ndinlt'I with respect thereto are at least equivalent in aeverity and dura• 
tiOII to the listinf !ndinp of the listed impairment." Id.: d. 20 CFR 
1416.926 (1989) (CWTtllt dednition of equivalence, ~uirin& claimant to 
meet all criteria for the one most 1imi.lar listed impairment). Thus, the 
propoaed reiUJ.ationa pve little warnini of the Secretary'■ CUl'Tent, 1trictly 
limited equivalence analysis. At least until SSR 83-19 was promul~:.ed 
in 1983, it did not become clear that the liltinp ~iteria would be applied 10 
rifidly, and that proof of equi,·alence would ~uire a 1trict mat.chin& of the 
criUria !or the ainile mott 1imilar lilted impairment. 

The 19i6 directive to publish criteria there!on ha.s little be.arini on the 
question whether the Secretary's preaent approach to child disability is 
consistent with the atatute. 

impairment on his ability to perform "any other kind of sub­
stantial gainful work which exists in the national economy," 
§ 1382c(a)(3)(B). • Moreover, the Secretary tacitly acknowl­
edges that functional assessment of child claimants is possi­
ble, in that some of his own listings are defined in terms of 
functional criteria. See, e. g., 20 CFR pt. 404, subpt. P, 
App. I (pt. B), §§ 101.03 (listing for "Deficit of musculoskele­
tal function" defined in terms of difficulty in walking or "[i)n­
ability to perform age-related personal self-care activities in­
volving feeding, dressing, and personal hygiene"); § 111. 02(B) 
(listing for "Major motor seizures" defined in terms of "Sig­
nificant interference with communication" or "Significant 
emotional disorder," or "Where significant adverse effects of 
medic-ation interfere with major daily activities");§ 112.0S{C) 
(men·. -J retardation listing for claimants with IQ of 60-69 re­
quiring "a physical or other mental impairment imposing ad­
ditional and significant restriction of function or develop­
mental progression"). 11 Also, the Secretary's own test for 
cessation of disability involves an examination of a child 
claimant's ability to "perform age-appropriate activities." 
20 CFR § 416. 994(c). Finally, the Secretary's insistence that 
child claimants must be assessed from "a medical perspective 
alone, without individualized consideration of ... residual 
functional capacity," Brief for Petitioner 45, seems to us to 
make little sense in light of the faet that standard medical 
diagnostic techniques often include assessment of the func­
tional impact of the disorder.• 

VI 

We conclude that the Secretary's regulations and rulings 
implementing the child-disability statute simply do not carry 
out the statutory requirement that SSI benents shall be pro­
vided to children \ilith "any ... impainnent of comparable se­
verity" to an impairment that would make an adult "unable to 
engage in any substantial gainful activity." § 1382c(a)(3)(A) . 
For that reason, the Secretary's approach to child disability 
is "manifestly contrary to the statute," Chevron, 467 U. S., 
at 844, and exceeds his statutory authority. 

The judgment of the Court of Appeals, vacating in part the 
District Court's grant of summary judgment in the Secre­
tary's favor as to the claims of the plaintiff class, is affirmed. 

It is 10 O'rdered. 

JUSTICE WmTE, with whom Tm: CmEF JUSTICE joins, 
dissenting. 

•The Secretarj-'1 own reicla,tiona state that this inquiry involvea u­
aeument of an adult claimant'■ ability to "do phyaical activitie1 1uch u 
walkin., lta.11~, liftin • . can-yin&, pUJhini, pullifli, reachin&, handlini," 
and hll ability "to can;· out and remember inatnm.iona, an.d to re1pond •~ 
propriately to aupervision. ~workere and work pressures in a work aet­
tinf." 20 CFR H 416.945(b) and (c) (1989). It is ditlkult to aee why such 
functional assessment would be feasible for adulta an.d not for children. 

c The Sec.eta1:· contenda that, becauae .ome of the child-diaabilit)· list· 
inp includ~ functional criteria, ha approach to child diaability adequately 
takes &ccOWlt of functional conaiderationa. Brie! for Petitioner '2. Thia 
&l'iUfflent ii unavailini. The fact that 10me of the lilted impairment.a art 
deftned in terms of functional criteria is mnall com!on to child claiman:.s 
who do not have one of thoee impairme:ita, and who fail to quality for bene­
!t1 for one of the reaso111 discusaed above. 

• See AMA Brie! 6 ("The view that proper 1tudy or trutmen: ~ pedi· 
atric illneu and iajlll")' muat include an UMUmen: of the child'• functional 
capacity to perform ap-appropriate activities ii well accepted in the medi• 
cal community . . . . The biolorical aeverity of an illness is an abstraetion, 
measured onl~· by proxie11, the most familiar of which art phy1iolo~cal .,_ 
verity , functional ■event~· and burden of illness"). · 
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Only two Terms ago, when reviewing an aspect of the Sec­
retary's methodology for evaluating disability applications 
under this Act, we emphasized that "Congress has 'conferred 
on the Secretary exceptionally broad authority'" in this con­
text, and we stated that the Secretary's regulations were 
therefore entitled to great deference. Bowin v. Yuckert, 
482 U. S. 137, 145 (1987), quoting Heckler v. Campbell, 461 
U. S. 458, 466 (1983). Because the majority has failed to 
abide by this principle, I respectfully dissent. 

As this case involves a challenge to an agency's interpreta­
tion of a statute that the agency was entrusted to administer, 
Chevron U.S. A. Inc. v. Natural Resources Defense Coun­
cil, Inc., 467 U. S. 837 (1984), provides the framework for 
our review. We should therefore first ask whether Con­
gress has expressed a clear intent on the question at issue 
here; if so, we should enforce that intent. If not, as I think is 
the case, we should defer to the agency's interpretation as 
long as it is permissible. Id., at 842-845. 

Section 1614(a)(3)(A) of the Social Security Act, 42 
U. S. C. § 1382c(a)(3)(A) (1982 ed.) provides that a person is 
disabled if he is unable by reason of any medically determin­
able physical or mental impairment to engage in .any substan­
tial gainful employment; subsection (3)(B) further defines 
"disability'' by providing that the impairment or impairments 
must be severe enough, considering the person's age, educa­
tion, and work experience to prevent him from engaging in 
any kind of substantial gainful employment which exists in 
the national economy. The Secretary has implemented the 
statute with respect to adults by regulations listing certain 
impairments that he will, without more, consider disabling 
because each of them would prevent an adult from engaging 
in any kind of &'ainful employment. 20 CFR pt. 404, Appen­
dix 1 to subpart P (1989). If not suffering from one of those 
impairments or its equivalent, an adult is then eiven further 
consideration as required by subsection (3)(B) in order to de­
termine whether in light of his impairment and the specified 
nonrnedical factors he could perform any substantial pinful 
activities in the national labor market. 

At the end of 42 U. S. C. § 1382c(a)(3)(A), with its defini­
tion of disability, is a parenthetical provision defining that 
term in the case of persons under 18: "or, in the case of a child 
under the age of 18, if he suffers from any medically de­
terminable physical or mental impairment of comparable se­
verity." There is no reference to nonmedical factors in this 
definition and no references to specific consequences that an 
impairment must or should produce. Furthermore, neither 
"comparable", "severity", nor the two words together are 
there or elsewhere defined in the Act, and their meaning is 
anything but clear. The severity of an impairment that dis­
ables an adult is measured by its effects on the ability to en­
pge in gainful employment. But that yardstick is not useful 
with respect to children, whose inability to work is not due to 
mental or physical impairment, but to the stage of their 
development and the labor market. Given this task of com­
paring apples and oranges, it is understandable that the Sec­
retary implemented the statute with respect to children in a 
somewhat different manner than he did for adults, and surely 
there is no direction in the statute to employ the same meth­
odology for both groups. 

Under the regulations applying to children, a person under 
18 will be considered disabled if suffering from a Part A im­
pairment listed for adults or its equivalent, as long as the dis­
ease's processes have a similar effect on adults and younger 
persons. Because vocational considerations are largely be­
side the point in dealing with children-a fact that the Secre­
tary submits Congress recognized in referring only to medi-

cal considerations in subsection (3)(A)'s definition of what 
would disable a child-the regulations do not provide for fur­
ther consideration of the child in light of such factors. In­
stead, a child not suffering from a Part A impairment is eval~ 
uated under an additional listing of impairments in Part B of 
Appendix 1 to subpart'P, any of which, or its equivalent, will 
be deemed sufficient to disable a child. The preamble to 
Part B, published in 1977, 42 Fed. Reg. 14705, stated that in 
identif),ing medical_ criteria that would establish disability for 
a child, the Secretary had placed primary emphasis on the ef­
fects of physical and mental impairments in children, and the 
restrictions on growth, learning, and development imposed 
on the child -. by the impairments. The impairments that 
were determined to affect the child's development to the 
sa!l'e extent that the adult criteria have on an adult's ability 
to engage in substantial gainful activity were deemed to be of 
"comparable severity" to the disabling adult impairments. 

I do not find this approach to be an impermissible imple­
mentation of the rather &mbiguous congressional directives 
with respect to children . .. Surely it cannot be said that the 
regulations, insofar as they use the Part A and Part B list• 
ings, singly or in combination, to identify disability in chil­
dren, are inconsistent with the statute and void on their face. 
And as I understand it, no one claims that they are. What is 
submitted is, ftrst, that the listings do not identify all of the 
specific medical impairments that should be considered dis­
abling, and second, that each child not deemed disabled 
under Parts A and B must be evaluated in terms of both his 
or her medical impairments and nonrnedical factors, as are 
adults. 

These alleged deficiencies are said to be sufficient to invali­
date the regulations on their face. But surely these claims, 
if true, only would demonstrate that the regulations do not go 
far enough. Furthermore, the claims purport to be sup­
ported by descriptions of various unlisted impairments and 
anecdotal evidence, none of which, it seems to me, has been 
adjudged by a court to be sufficient to demonstrate that the 
Part B impairments, or their equivalents, fail to identify 
impairments that will have comparably severe effects on a 
child's development as the disabling impairments for an adult 
will have on an adult's ability to engage in substantial gainful 
employment. If there are medically determinable diseases 
or impairments that should be considered disabling because 
of comparable severity to those affecting adults, the children 
suffering from them should claim disability, make their case 
before the Secretary, and take the case to court if their 
claims are rejected. 1 As for the more general attack on the 
regulation-that they do not provide for individualized eval­
uation based on nonmedical factors-the Secretary contends 
that it is a reasonable construction of Section 3-A to confine 
disabling criteria to medical factors where children are con• 
cerned. In any event, rather than declaring the regulations 

'The majority 1unests that the aeeney has conceded that it.s lis~i ap­
proach is not intended to satisfy the statutory atandard of •comparable se­
verity" because the Secr-e~· only desii?led the lists to compensa~ claim­
ant.s w)o 1ufler from disabilities that prevent any pinfuJ activity, rather 
than claimants who suffer from disabilities that prevent an~· 1ubltantial 
pinful ac:hity. It is di.l!lcult, however, particularly in lieht of the agen­
cy'• in:erpret.ation of it.s own reeulations, to ei--iract from them an admis• 
aion on the arency's part that it hu !ailed to fulJlll iu atatutory responsibil· 
ities . The regv.lations specifically atate both that "(t)he law defu!es 
di!ability as the inabili!y to do any 1ubsur.tial pinful activity by reason of 
any medically determuublt- physical or mental impairment .. . • and that 
iilf you are under are lS, we will consider you di.sabled ify,,u are suffering 
from any medically determinable physieal or menu! impairmen: which 
compare, in severity to an impairment that would make an adult Ca person 
o,·er 18) disabled." 20 CFR f§ 416.905, 416.906 (1989). 
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1!'holly ar partly void on their face, the Court would be better 
advised to insist on children makin& out their claims in indi­
\idual cases; only then WI a court confidently say that the 
medically identifiable impairment, thou&h neither a listed im­
pairment nor its equiYalent, is nevertheless of "comparable 
severity" a.nd hence disablin& 1rhen considered 'lll'ith nonmedi­
cal factors. 

J thus lareely &&Tee 'lll'ith District Judee Fulla.m's view of 
this cue: 

"'Plaintiff's areument may well be valid, in ma11y cases; 
Sut errors in applyine the reeu}ations in some cases do 
not demonstrate invalidity of the reiUJations them­
aelves. Part B of the Secretary's listiniS of impair­
ments, 20 CFR • 416.925, is not facially invalid or incom­
plete, seems to provide the necessary flexibility, and, in 
my view, permits the award of benefits in conformity 
with the intent of Coni"ess. J! these criteria are beini 
misapplied or misinterpreted, the remedy lies in the ap­
peal process in individual cases, not in a class-action de­
cree." Zeblq v. Heckler, 642 F. Supp. 220, 222 CED 
Pa. 1986). 

The difference, furthermore, between the Secretalj"s 
fti\llatory approach toward adults a11d his approach to1rard 
children accords with the different purposes underlyin& the 
disability proanms !or the t\lro eroups. Coneress provided 
disability benefits for adults in order to ensure "'the basic 
means of replacin& earnines that have been lost as a result or 
... disability" for those who "are not able to support them­
selves throu&h \lrork .... " H. R. Rep. No. 92-231, pp. 146-
147 (1971). For thiE reason, insofar as adults are concerned, 
the Act defines disabilities in terms of the eff'ect that the 
disabilities have on the claimant's ability to fanction in the 
workplace. In lirht or this purpose, it is appropriate for the 
Secretary to evaluate adults not only in terms of the severity 
of their impairment, but also in terms of their residual func­
tional capacity to perform \lrork. 

By contrast, ConiTess had a different set of considerations 
in mind -when it provided for children's be~ts. Recoi?UZ• 
mr that disabled children from low-income households are 
4uloJli the most disadvantared of all Americans," Con­
,ress provided special disability benefits for thue penons . 
"'because their needs are often ere,.ter than those of nondis­
abled children." H. R. Rep. No. 92-231, supra, at 147-148. 
hi other words, Coni"tss' aim in providini benefits to these 
individuals was not to replace lost income, but rather to pro­
'\'ide for their special health care expenses, such as the home 
health care costs arisinr out of the child's medical disability. 
It is consistent with this quite distinct purpose to focus con­
sideration on the HYerity of the child's impairment from a 
medical perspective alone, 11'ithout individualized consider­
ation of vocational or similar faeton or the claimant's residual 
functional capacity. The nature and &e,·erity ofa child's im• 
pairment, rather than the cluld's ability to contribute to his 
1amily's income, will necessarily determine the child's entitle­
ment to benefits.' 

•~• acqw•cence tz, tllt Seenw-y'a re,watol')' ~ for u­
--mc child diaa.bility applicatiou auppona tht politioD Ull1 UM ~ 
W7'1 approach ii NUOJWlle. b 11i6, c:oii,,-.u direc:ied UM S.O.W,· 
so pwililh !Iii c:ritcia for •Ylhmizlr diaability pa)"IMJlt,I far cbildru. Un• 
amploymen: Campem,atiall AmendmenTA of 19i6, I iOlCbl, 10 SW. 1685. 
Dupii.e tht llajority'a eomentioll io Ult~. UM biaulr)· of Ulia lep 
Ja:iCllliDdiata Ullt Conl""' Wldtrstood and, at lieut impbcitly, condoned 
die Sec:n:.art• methodolo,:)' far ~ child diaability claizm. 'nit 
Senatt Repon siaia: 

-TIit Nplatiou wtiich.., bee ... With nprd '° dilabilit)' tor 
child.ru Gate Ull1 if a cbild'a impainnent.1 art DOt UIOM liAed. lliJibility 
JIii)' ltill be met If the impairmem.t 'llizilly or iD eombizlaiion ••• art deter• 
lllintd by UM Social &.Nl"it)' Adminiliration, with appropriate eouidtr• 

-- ., .• ~ 6ci "* ..... ,._. ... ill dliWt-....... \t 
91111:eal!J' \lit 11uiTl!t11 ef I lir. .. llllpai.•:u11: • .'"' I. •• ,. Na. ti-1"5, 
• •• nr.a, 

I also note that the majority faults the reiUJations on the 
ifOWlds that they do not adequately provide for considerin& 
multiple impairments torether. A,iu, at -. As 42 
U. S. C. f 1382c(a)(3)(F) (1982 ed., Supp. IV) requires, how­
ever, the reiu)ations expressly provide that impairments in 
combination may add up to qualify for benefits. 20 CFR 
1416.923 (1989). The Court of Appeals rteoi?UZed that the 
Secret&!j"s reiUJations faithfully implement the statutory 
mandate "by providini eenerally that the combined effect of 
all of a claimant's impairments will be considered throu&hout 
the disability determination process." Zeblq v. Bowen, 855 
F. 2d 67, 76 (CAS 1988). There is no cross-petition challene­
ini this upect of the judpent belo"', and the Court should 
therefore not expand the relief obtained in the Court of 
Appeals. 

In sum, because I cannot conclude that the Sec:retar;>"s 
· method for evaluatin& child disability claims is an impennissi­

ble construction of the Act, I dissent. The Social Security 
Administration processes over 100,000 clu1d disability claims 
a year. The aeeney has a 6nite amount of funds \lrith "'hich 
to 1rork. By requirini the Seaetary to conduct unspecified 
individualized determinations in cases where an applicant 
fails to utisfy the •&ency that he is othenrue disabled, the 
majority imposes costs on the aeeney that surely will detract 
from the pool ofbene~ts aYailable to the unfortunate children 
that Coni"'SS has soueht to protect throueh the Supplemen­
tal Security Income Proifam. 

ED\\'I!'\ S. KNEEDLER, Auistant to lhe Solic:i10r General (KE~­
~ETH \\'. STARR, Sol. Gen., STUART E. SCHIFFER, Ac:t'g AssL 
Atty . Gen ., THOMAS W. MERRILL. Opty. Sol. Gen., JOH.,_ F. 
CORDES. and MATTHEW M. COLLETTE. Justice Dept. attys ; 
RICHARD P. WEISHAUPT. Philadelphia. Pa (JOJ\ATH ... !'-- M 
STEIi\,; . THOMAS D SL:TTO'- . SHELOO" V. TOl.18\.f ... "I;, 
MARK KAUFMAJI,; , and JAMES M. LAFFERTY. on the briefs) for 
respondent . 
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v. 
~ICHW. 

. U,UIS W. ltJLLIVAN, M.D., 
Secretary ct Health - • 
and Hw:an Services 

t>etendant. --------· . - . 

INTROOtJM'ION 

en February 20, 1990, th• sup:em• Court affined the 

0etober 26, 1918 decision cf the t1:-,1ted Stat•• Court cf Appeals 

fer· t.h• 'rhird Circuit. 1U sulliv:t y, tablcy, _v.1._, 110 s. 

ct. 885 (1990)1 !ehltY ex .X:tl, ZCP]~y Y, 19YCD, 155 P.2d '' (3d 

Cir. 1981). That deci1ion declare:1 invalid thi lecret.ary•s 

exi1tin9 ra9ulation1 90vernin; the adjudicaticn cf ch1ldhQQd 

di1ab111ty clai~• under th• lupple1,ental Security Income (SSI) 

pro;ram as a ba1i1 fer denyin; aueh claia,. 

~hi• Stipulation and Order 11 aqreed to by the parties. 

scope er th• class 
A. P\2rsi.aant to an Order entt:rei:1 t,y t.hi• court en .January 

10, 1,e,, th• cla11 vas datinad •• fcllow11 

•All p1r•0n1 vho are now, or who in 
the future vill be, entitled to an 
at1mini•trat1v• d•t•J~.ination 

.. 

(whether initially, 0n M. ~ 
r•e0n11d1ration, er c~~-fED~~ 
as to whether ..,_,~llh •=~ . y .-

~U~-



• I 

' . . · 
.. 

. . 
2 

ineo~e benefits are payable en 
aeeount cf a child who is disabled, • 
er as to whether sueh benefits bave 
been !~properly denied, or 
i~properly tenr.inated, er should be 
resumed." 

(footnote c:itted) 

B. ~he class consists cf all individuals whose 

applications for SSl childhood disability paynients were denied in 

vhole er in part (denials in whole er in part are hereinafter 

referred to as •denials~) er whose SSl childhood disability 

pay:ients were tenr.inated on ~edical ;rounds en or after 

January l, 1960 until the date cf publication of the ne~ 

childhood disability regulation described in ~II of this 

Stipulation and Order. An individual is a ~er..ber cf the class ~y 

reason of a denial after January l, 1960 of a request to reopen e 

detentination er decision denying e claim for SSl childhood 

disability pa)'l!lents, if such req-.Jest to reopen was pending on 

January l, 1980. 

The class cor.prises three subclasses deno~inated es su~class 

A, Subclass Band Subclass C as follo~s: 

l. Subclass Acor.prises individuals who receive~ 

denials fro~ January l, 1980 until May 12, 1983: and 

2. Subclass B comprises individuals who received 

denials fro: May 13, 1983 until February 27, 1990; 1 and 

1 On February 27, 1990, the Social Security Ad~inistration 
instructed all cf its adjudicatory components not to deny er •. 
tentinate any SSl child's disability claim. 
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3. Subclass c co~priaes individuals who received 

denials under t.he interi~ standard pursuant to.the Stipulation 

and Order entered in this action en May 3, 1990. 

c. The scope cf the class is nationwide. ~he class 

~ncludes parties in individual cases and ether class actions that 

are pendin9 in federal courts to the extent that they involve 

issues which overlap with this action. 1 The class also includes 

individuals who filed individual actions in federal courts 

challenging the Secretary's denial er ter:ination cf his er her 

(hereinafter referred to as "his'') SSl childhood disatility 

~ene!its and who received a final jud?ent after January l, l9SO, 

that he er she (hereinafter referred to as "he") was not eligible 

fer SSl childhood disability paY?Tlents. The Secretary will ~eve 

to re:and all SSI childhood disability cases pending in the 

Federal courts fer readjudication under the ne~ regulatio~ 

described int II cf this Stipulation and Order. 

II. pevisiol"l of tbe C:bil~iel"l'i Pisetllity st"e:"'l~!;-d 

The Social Security Ad~inistration shall not deny SS! 

childhood disability benefits under 20 C.T.R. I ~l6 . S24, the 

reg,Jlation that the Supreme Court declared invalid as a basis for 

aaking adverse decisions re;ardin; children's SSl disability 

clai:s, and pre•existing instructions 90verning the adjudication 

'The fellowing class actions involvin9 challen;es to 
aspects of the children's disability re;ulations are currently 

. pendin;: Pvneen v, s~lllvep, No. 3·88•686 (I.I>. Tenn,): 11ert-.ell 
y, sullivon, ~o. ae-,~ (D. Vt.): Moreus v. Sulliyap, No. e5•C­
,sl (~.o. lll.). 
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cf SSI childhood disability claims, includin; Proc;ram Operations . . 
Jtanual System (POMS), Social Security Rulin; ll•1t (vhich has 

..a..en rescinded), ether Social Security Rulings and any ether 

- acbinistrative vuidanee. ~he Social Security Administration 

shall not ter:inate SSI chila,1ood disability pay:ients ~nder 20 

c.F.R. I 4l6.994(c) (1989). ~his ~atter is remanded to the 

Secretary for the promulgation cf e new regulation pursuant to 

the Secretary's rule~aking authority ~nder 42 u.s.c. I§ 1302 and 

l383(d) (l), which regulation is intended to ~e consistent ~ith 

t.he decision cf the Supre~e Court. The Secretary has putlishe~ a 

successor regulation to 20 C.F.R. I§ 4l6.s2, (the ~ne~ 

re;-ulation") and 416.99,(c). This ne~ regulation is final ~ith 

an opportunity for public cor.~ent follo~in9 publication. The 

Secretary say, if he dee~s it appropriate, revise the ne~ 

regulation in response to public conunent. The Secretary ~ill 

sake all good faith efforts -to publish any suc.h revision .ithin 

fourteen sonths fro-m the close cf the cotr~ent perio:L If any 

such revision is not &ade within that time, the Social Se:urity 

Ad.:inistration shall report sonthly to class counsel as to the 

status cf the revision. The Secretary shall consult •ith an= 

pentit class counsel a period of JO days fro~ receipt .ithin 

vhich to col:r.ment en a draft cf any revision cf the ne .. · 

regulation, sade in response to the publ ie cofflfflent en the ne · .. · 

regulation, before the revision is publis~ed. ~o challenge to 

t:.he new requlation er the &anner cf its publication SI)' be ~.ade 
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11nder t.he Ad.:inistrative Proce~ure Act, S v.s.c. Ii _551-!Si, 701-

,o,. 
JII. Jnstrvetions and troipipg 

A. 1'he Social Security Ad:r.inistration shall issue 

instnJcticns as necessary to i~plement the new regulation er any 

revised requlaticn pro:ulgated pursuant to S ll cf this 

Stipulation and Order. The Social Security Ad:inistration ~ill 

provide copies cf the fore;cin; instnJctions to class counsel fer 

their couents prior to issuance cf the instructions as provided 

in 1 X cf this Stipulation and Order. 

!. Class counsel shall be notified cf fonr,al treir.in; 

sessions cf Social Security Ad~inistretion disability 

adjudicators, including Adr.-.inistrative Le;.• Judges, cond\Jcted in 

the central and re;ionel cf!ices concerning readjudications to be 

cond\Jcted pursuant to~ Vll cf this Stip\Jlation and Order. Class 

counsel, er their desi9nated ·co-counsel, ~•Y attend such training 

in the capa:ity cf cbservers. 3 

IV. 

A. ~ithin 10 days after the cor.Jnencement cf notificatio~ 

pursuant to 1 VI.A. cf this Stipulation and Order, the Social 

Security Adltinistretion shall be;in to publicize naticn~ide the 

J For purposes cf this Stipulation and Order, t.he tenr, 
•dasi;nated co-counsel~ shall ~ean co-counsel to class counsel 
vhc are designated in writin; by class counsel tot.he Office e! 
the General Counsel, Department cf Heal th and Human s ·ervices, 
Social Security Division, 8alti~ore, Maryland (hereinafter 
referred to as •office cf the General Counsel"). 
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relief to be provided as• result cf the Zebley decision by press 

releases and radio and television announcements, ~y posters in 

all Social Security field offices and Office cf Hearin;, and 

Appeals field cf!ices, and by posters sade available to state 

welfare and p~lic assistance a;encies, to ~edical and health 

a;encies, bospitals and non-profit agencies serving disabled 

children. Public notice in Spanish will be provided in 

accordance with the tenns cf the ~edia plan under subpara;reph B. 

below. Distribution cf this information shall be ~•de to the 

9roups listed in Attachffient l to ~his Stipulation and Order. 

s. ~ithin 20 days after entry cf this Stipulation and 

Order, the Social Security Ad~inistration shell 9ive class 

counsel 20 days to coMent en its ~e~ia plan and ~ill conside~ 

any suggestions ~ade by the~. In addition, the Social Security 

Adltinistration ~ill, to the extent practicable, provide class 

counsel a reasonable cpportµnity to revie~ en~ cor.Jner.t on 

aeterials referred to in~ IV.A. cf this Stipulation and Order 

prier to their release to the public. Tollo~ing receipt cf 

ccuents from class counsel, the Social Security Ad~inistretlcn 

will advise class counsel, et least three working days in 

advance, that it will adopt a final ~edia plan er release the 

aaterials referred to in this subparagraph. 

"· Jdentificetio~ pf potential class Members 
~he Social Security Administration shall, by ~ans cf its 

·data processing systems, identify the names, Social 5ecurity 

~Wtbers and last knovn addresses cf potential class aelthers ~ho 



., 
bad a clais denied, er whose payments ~ere ter:inated, between 

4'anuary l, 1910 and February 27, 1990.' This infor11ition will be 

-eant to class counsel, who aay elect to receive it on co:p~ter 

_ t.apes generated by the Social Security Ad~inistration•s existing 

data processini system. 

v1. Notice to fote~tiel class Members 
A. ~he Social Security Administration shall, within 60 

days after the approval by this Court cf the forn cf a notice 

pursuant to subparagraph B. belo~, send a notice by first class 

~ail to each potential class ~er..ber identified pursuant to~ V of 

this Stipulation and Order at his last kno .. ·n address inf0rr..in9 

hi~ that if he so desires, the Social Se:urity Ad~inistration 

will raadjudieate his eligibility Ynder the new re;ulation. The 

notice will advise the potential class ~ember that his clai~ .ill 

be considered cnly if he returns e postage-paid, pre-addresse~ 

postcard er fon letter enclosed with the notice advising the 

Social Security Ad~inistration that he desires to have his clai~ 

raadjudicated. The notice will also advise the potential cless 

ae:..ber that within 120 days cf receipt cf the notice, he ~~st 

~otify the Social Security Administration that he vents to have 

his case raadjudicated. The notice will inforn the potential 

class ae:..ber that the Secretary's regulations for deterr.:ining 

' Class ae?:ibers who filed ne~ claims er who had clai~s 
pending en er after February 27, 1990, will have those clai~s , 
adjudicated pursuant to the Stipulation and Order •~tered in thl 5 

action en May l, 1990. 
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900d c.use fer aissin; • deadline to request review are 

applicable to• failure to request readjudication vithin the 120-

day period. Xxa~ples cf 900d cause inelude illness cf the 

~-potential class aeitber er a aember cf his i1tJT1edi1te fa:ily, death 

cf• fa:ily aember, inability to understand the notice er unusuel 

er unavoidable circumstances that prevented ti~ely return c! the 

postcard er fer: letter. 20 c.r.~. I 416.l~ll. The 

deter:ination cf 900d cause pursuant to 20 c.r.~. I ~16.l~ll, for 

failure to request readjudication ~ithin the 120-day perio~, 

shall be ~ade in accordance with the purposes cf the Social 

Security Aet. The ti~e in which e poter.tial class ~er.~er ~~s~ 

respond to the notice shall be;in to run only upon receipt c! the 

notice by the potential class ~er..ber. 20 c.r.~. I 416.l~Ol. The 

Social Security Adr.inistration will send to class counsel e copy 

cf any detenination by the Secretary that there is not good 

cause to excuse e potential class ~er.~er's failure to respond 

ti~ely to the notice. The potential class ~ember, er his 

counsel, ~ay seek to resolve the qlJestion cf ;ood cause by 

ne9otieti0ns with the Office cf the General Counsel. 

cor-'"'rnts 
Within lS days cf the entey cf this Stipulation end Order, 

t.he Social Security Ad~inistration shall provide a draft c! the 

~otice to be sent pursuant to 1 VI.A. cf this Stipulation end 

Order to class counsel providin9 the~ 10 days tc couent thereon. 

"lhe parties shall sub:it the notice to this Court for approval. 

c. forcig~ Lon;uege Notiers 



1. ~otices sent pursuant to 1 VI.A. cf this 

Stipulation and Order will be sent in· Spanish to ali potential 

class aembers who have aade er will &ake a request to the Social 

~ - ae=urity Adlninistration to receive notices in Spanish. 5 

' 

2. ~otices sent pursuant to i Vl.A. cf this 

Stipulation and Order will contain short announcements in 

Spanish, French, Chinese, Vietnamese and Portu;uese advising 

potential class ae?tl:>ers to have the notice translated er to 

contact a Social Security cffice if they cannot read En;lish. 

An individual who does not understand English and ~ho in~Jires et 

a Social Security cffice about the relief available under zetley 

shall ~e deemed to have req\:lested readjudication. 

1. The Social Security Ad~inistration shall, 

co~encin; 60 days after coffipletin; the mailing cf the notice to 

potential class sen.hers pursµant to~ VI.A. cf.this Stipulatio~ 

and Order, and every 60 days thereafter, send a list to class 

counsel cf the name, most recent kno~n address, date cf ~ailing 

cf a second notice, as provided for ~y t Vl.O. (2,3, 4) cf this 

Stipulation and Order, and Social Security nu?nl:>er cf each 

potential class sen.her whose notice is returned as undeliverable; 

The Social Security Ad:r:.inistration shall, commencin; 120 da;·s 

5 Vnder current procedures, individuals applyin; for 
Mnefits are ;iven the cpportunity, if they so indicate, to . 
receive notices in the Spanish lan;uage. Accordin;l1, the Soclal 
Security Ad:inistration already has in its computer records an 
indicator cf those persons who req'l,Jested Spanish lan;,,aa;e notices 
in conneetion with any current er prior application. 
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after co~pletin; t.he aailin; cf t.he notice to each potential 

class aember pursuant to! Vl.A. cf this Stipulation-and 0rder, 

and every 60 days t.hereafter, aend a list to class counsel cf the 

· '"l\&JDe, aost recent knovn address, date cf zailin; cf a aecond 

~otice, as provided fer by 1 Vl.P.(2,3, •> cf this Stipulation 

and 0rder, and Social Security number c! each class zettiber who 

has not responded to the notice. Class counsel zay elect to 

receive this data en computer tapes generated ~y the Social 

Security Adl:inistration's existin; data processin; syste~. The 

Social Security Ad~inistration will send these lists for a period 

cf two years fro~ the date the first list is sent to class 

counsel er until all class zer.bers are accounted for, ~hichever 

cccurs first. Class counsel ~ay contact potential class ~e=~ers 

and detentine whether they zeent to request revie~ cf their 

clai:s and, if ao, to assist the~ in de~onstratin9 good cause fer 

bavin9 failed to do so in a timely zanner. 

2. The Social Secu~ity Ad~inistration will, for 

potential class =er..t>ers cf both Subclasses A and B, as define~ in 

! l.B. cf this Stipulation and Order, who feil to respond to the 

first notice er whose notices have been returned as 

undeliverable: 

a. Attempt to zatch the class mer~er's Social 

aecurity number with the Social Security Ad~inistration's records 

fer t.he Retirement, Survivors and Oisability Insurance Pro;ra~s 
. 

under ~itle II cf the Social 5eeurity Aet in crder to c~tain the 

aost recent knovri addresses: 
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b. Vse its best effcrt.s to effect, subject tc 

the requirements oft.he Privacy Act, as amended by t.he Cc~puter 

Kitchin; and Privacy Prctection Act, 5 v.s.e. I 552a (•Privacy 

--~ct•), computer aatches vith any compatible, current and archival 

atate data systems (such as Aid to Families with Dependent 

Children, General Assistance, Food Stamps, Medical Assistance, 

and pro;rams fer handicapped children under Title v cf the So:ial 

Security Act) in crder tc cbtain the ~ost recent addresses fer 

the purpose c! sending• notice tc class members. The Sociel 

Security Ad~inistraticn will, co?M'lencing six ~onths after the 

entry cf this Stipulation and Order and every four ~onths 

thereafter, report tc class counsel, ~ith respect tc each state, 

whether the state has agreed, has refused er is still considering 

whether tc conduct a co~puter ~atch, the date 0! such a;ree~ent, 

the state's data syste~s ~ith ~hich the state ~ill atter.pt a 

conputer aatch, the date that the Social Security Ad~inistraticn 

delivered its computer tape cf potential class aerr.bers to the 

state, and the date en which the state reports to the Social 

Se:-urity Ad:inistration that a co~puter match has been effecte: 

vith a state data syste~: 

c. Provide, subject to the requirements cf the 

Privacy Act, its aost current computer tape identifyin; poter.tial 

class aerJ:>er-s who have not responded to the first notice er ~·hose 

"otices have been returned as undeliverable to any local 

'90VerNDent jurisdiction (such as• city er county) .vhich req-uests 

t.he tape for the purpose cf conductin; • computer aatch with its 

• 
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data syste=s to obtain the aost recent addresses for the purpose 

~t aendin; a notice to class aembers. 'rhe Socfal Se-eurity 

Ad.:inistration will, commencing six aonths after the antey of 

___ this Stipulation and Order and every four aonths thereafter, 

report to class counsel whether a local government jurisdiction 

has requested the Social Security Ad~inistration's co~puter tape 

with which to conduct a co~puter ~ateh, whether a Privacy Act 

a;ree~ent has been reached with the local government 

jurisdiction, the date of such a;reernent, the date that the 

Social Security Administration delivered its computer tape of 

potential class aer..bers to the local 9overrunent jurisdiction, and 

the date en which a local 9overnment jurisdiction reports back tc 

the Social Security Ad~inistration that it has acco~plished a 

co:puter ~ateh: 

d. Use its best efforts to obtain the ~ost 

recent krlo~n addresses of potential class ~er.hers by ~etching its 
. -

%e~ley data base with an l!M =ainfr&ffie co~patible co~puter date 

tape of non;overn~entel nonprofit or;anizations described in 

aection SOl(c) (3) of the Internal Revenue Code of 195, 

(26 ~.s.c. I SOl(c) (3)) exe~pt fro~ taxation under se:tion SOl(a) 

of such Code, containing the names, Social Security nur..bers, and 

addresses of individuals reasonably likely to be aer..bers of the 

class which is furnished to the Social Security Ad~inistration 

wit.bin one year cf the entry of this Stipulation and Order . 
. 

e. Send a second ~otice ~Y first class ~ail to 

the potential class ~e:.ber•s ~ost recent kno~n address. 
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3. With respect to aembers cf Subclass I, as defined 

in 1 I.B.2. cf this Stipulation ahd Order, the Social Security . 
Ad.&inistration ahall, in addition to the fcre;oin;, uae the 

.»r.e>eedures contained in J>OMS Ii DI 23005.001, 11010.155 and 

1,00s. 080 if necessai3• to cbtain the JZlost recent k.novn addresses 

cf potential class ae:J:>ers whose r,otices have been returned as 

undeliverable. 

4. An individual who contacts a Social Security 

cffice inq-wiring abol.lt the relief available under Zel;ley shall be 

dee~ed to have requested readjudication. 

E:. Peterri"'etiori ef c1e1s Me;..1:;>ershiP 

Individuals responding to the notice provided pursuar.t to 

! VI.A. cf this Stipulation and Order will be screened for class 

aembership during the readjudicetion process set forth in 

1 VII cf this Stipulation end Order. The Social Security 

Adl:.inistretion shell JZlail to any individual deterr.ined r,ot to be 

a class aer.ber a notice cf that detenr.inaticn. · The Social 

Security Ad~inistration will send a copy cf each class aer~ership 

denial notice to class counsel. The notice will provide that enr 

individual denied class membership will have 60 days froffi receipt 

cf the r,otice in which to req\)est that the Social Security 

Adltinistretion reexa:ine the class ~embership denial decision, 

't.hat be aey also req\)est inspection cf his ad~inistrative reeord 

and that he will have a period cf 10 days fro~ notice cf 

availability cf the record in which to conduet such i~1peetion at 

a sutually a;reeable cffice cf the Soeial Security 
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Abinistration. The notice alao vill contain a telephone nu:ber 

~or class counael t.hat t.he potential class ae~•: can call if he 

wiahes assistance in requestin; review cf the denial of class 

--9e&bership. The parties will attelllpt to resolve the question cf 

an individual's class aeJU>ership by ne;otiations between the 

potential class aeltber er his counsel and the Office cf the 

General Counsel. lf the parties cannot resolve the question cf 

an individual's class ae~ership thrcu9h negotiation, either 

party say, by duly noticed ~otion, submit the Ynresolved :atter 

to the Court for resolution. 

A. seope of Pee~ju~ieetie~ e~d Priority for Eee:jv~iee;i~c 
Cleirs 

l. The Social Security Administration shall 

raadjudicate the claiffi of any class aember who requests 

readjudication pursuant to~ Vl.A. cf this Stipulation and Order 

and will sake paYJDents for all aonths for which an SSl paj-rient 

vas not sade to the class aember in which he aet both the 

disability and inco~e and resources requirements cf the social 

Security Act, 42 ~.s.c. i l3S2(a), and re;ulations, 20 c.r.~. 
If 416.1100 &l ~ and 416.1201 &l ~. be9innin9 with the 

effective date cf a claiffi that was denied er the date en which 

paYJDents vere tentinated. No pay,nent will be 111ade for an,· ~onth 

as to which the class aelr.her will be deter:ined to have been 

diaabled but was financially ineli;ible for payment er vas 

disqualified fer any ether non-disability reason. The Social 

Security Ad.=inistration will not be req,Jired to readjudieate ~ 
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denial after ~anuary l, 1980 cf a request to reopen a 

determination er decision denyin; a claim fer SSl child.hood 

di•ability payments, if such request to reopen vas ~ot pending en 

· ~anuary l, 1980. ~he Social Security Administration ~ill not 

nadjudicate, reopen er revise the denial cf a class sember•s 

c~•i= er the tentination cf bis payments using the adult 

disability standard en er after the date en which the class 

sember attained a;e 18. 

,. Cpon entry cf this Stipulation and Order, the 

Social Security Ad~inistration will give priority to adjudicating 

SSl childhood disability claims that are presently pending in the 

adJ:inistrative process and then to reexa~ining claims ~hich were 

denied under the interi~ standard ~hich was the subject cf the 

Stipulation and Order entered in this acti~n en ~•Y 3, 1990. 

Clai:s that were denied prior to the entry of this Stipulation 

and Order and are not pending shall be reedju~icated generally in 

the order in which a response to the notice is received. To the 

extent practicable, the Social Security Ad~inistration also ~ill 

9ive priority to individual hardship cases cf SSl childhood 

disability clai=ants cf which it is notified in writing by class 

counsel. 

e. Proee~ures, co;.ponrnt Eespo~sible end Ti~e Pcrio~s fer 
Fe)dj:u~,icption 

1. The Social Security Administration will sake e 

_9ood faith effcrt tc conduct the readjudication of class ser:bers' 

clai~s within the followin; time ~eriods: 
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•· Within •s days cf receipt cf• postcard er 

fen letter fro: a potential class aember eleet1n; review, t.he 

Social Security Ad:inistration will record the receipt into its 

· -&tata base Civil Acticn Trackin; System and transmit notice cf the 

receipt t0 t.he appropriate Scr:ial Security field Office serving 

the potential class zember. 

b. ~ithin so days cf bein; notified cf the 

potential class ze:.ber's election to have his claim 

rea~judicated, the field Office will, in accordance ~ith its 

cperatin; ;,Jidelines, PO~S f § Dl l ooos. 001 il ~. contact hir.., 

ache:5ule a time for an:5 con:hict a personal intervie-· if necessu·;· 

to request fro?r, hi~ any evidence needed to readjudicate his cleir.. 

for disability and transfer his claim to the State Disability 

Deten:ination Services. 

c. ~ithin lOO days of receiving the claim fro~ 

the Field Office pursuant t~ ~ Vll.!.l.~. cf this Stipulation and 

Order, the State Disa~ility Deten.ination Services serving the 

potential class zember's state cf residence will, in accordance 

with cperatin; 9uidelines J>O~.S I§ Dl 22S0l.00l sl ~, conta:t 

and request information and records fro~ sources which were 

recorded by t.he field Office pursuant to its intervie~ with the 

class se:.ber as needed to adjudicate his disability clair.. 

pursuant to 1 Vll.B.l.~. cf this Stipulation and Order, and ~ill 

raadjudicate his claim and issue a decision. 

d. The Field O!!iee shall, within 10 days cf the 

issuance cf a decision that the class member is disabled, re:fl,lest 
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the inforaation ~•eded to determine whether th• class ae:.l:>er is 

eli;i!:>le for p1)'1Dents ~ased en non1Hsability conside·rations (such 

as income and resources), determine the amount of SSI pa~ents 

. __ .1or vhich he is eli;ible, and effeetuate paYJrlent. 

2. t>elays occasioned ~Y the failure cf a claimant er 

any ether source to supply infonnaticn requested pursuant tc this 

Stipulation and Order may extend the ti~e li~its set forth in 

1 VII.!. cf this Stipulation and Order. 

3. Any class ~e~.ber whose claim is denied will be ser.t 

a denial notice infornin; hin-, cf his ri;ht t.o appeal purs-uar.t tc 

the Social Security Act and re;ulations, 42 v.s.c. fl 405(;) •~d 

l3S3(C) (l) and (3): ,o c.r.f{. i§ 416.1400 .t1 ~ 

4. ~he Social Security Ad~inistraticn shall not be 

required to locate and retrieve claiffis files in crder to 

readjudicate clai~s under~ Vll of this Stipulation and Order. 

Jicwever, if an adjudicator detern.ines that a class Jner..ber 's cl air.. 

will be denied, the Social Security Administration will atte~pt 

tc secure the file if there is evidence that cne exists. In 

instances where the Social Security Administration atte:pts to 

retrieve a file pursuant to this provision, the tiffie linits 

contained in i Vll.B. ~•Y be extended. 

c. Any readjudication made by the Social Security 

Administration pursuant to this Stipulation and Order, except 

ene re;ardin; class sembership, shall ~e su~jeet to 

ad.Jtinistrative and judicial review cnly as provided .fer in •2 

v.s.c. II 405(;) and 1383(C) (l) and (3) and 20 c.F.~. Ii •16.l~OO 
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,n at,g. (b.t 1 Vl.E. above for resolution cf disputed class 

•embership). 

~- ~0 t.he ertent that an SSI underpay:,ent could !>e paid 

pursuant to 42 v.s.c. I 1383(b) (l) (A), the Social Security 

Ad:inistration will readjudicate the disability clai~ cf any 

deceased class ae:.her. rven if there is no individual designated 

~y 42 v.s.c. I 1383(b) (l) (A) to whom an SSl underpayinent could be 

paid, t.he Social Security Administration will readjudicate the 

disability clai~ cf a deceased class ~•r.~er for purposes cf 

deter:inin; ~edicaid eligibility if estate with an agreement 

under section 1634 cf the Social Security Act (~2 v.s.c t l3S3c) 

requests that the Social Security Ad~inistration readjudicate the 

disability cf the deceased class ~er.~er. 

E. lf the substantive standard for children's disability 

contained in the new regulation is significantly revised in 

response to public cor.~ent, the Social Security Ad~inistration 

shall review all cases denied, and ~ay review ~ny case allcwe~, 

under the new regulation prior to its revision to detenr,ine 

whether pay:,ents should be allowed under the revised ne~ 

re;-ulation. All individuals whose claiffis are adjudicated under 

the new regulation and any revision thereto proffiulgated in 

response to public cor~ent pursuant to~ 11 cf this Stipulation 

and Order will be accorded the full ad~inistrative revie~ process 

provided in 42 v.s.c. Ii 40S(;) and l383(c) (l) an~ (l) and 20 

c.r.~. IS •16.1400 l.l a.t.,g. 
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F. ~othin; int.his Order ahall preclude t.he Secretary from 

eonduetin; a continuin; disability review provided fer by the . 
Social Security Act and regulations, ,2 v.s.c. II •21(i), 

---1312c(a)(4), and 1383b(c), and 20 c.r.R. I ,1,.,,0, to deten:ine 

if an individual allowed benefits under the new re;ulation er 

revision thereto continues to be disabled within the seaning cf 

the Social Security Act. 

c. ~he Secretary shall notify any class ~er.~er receiving a 

retroactive a.ard as the result cf a readjudication under 5 Vll 

cf this Stipulation and Order cf the li:itation en resources 

contained in the Social Security Act, as amended by PlJb. i. No. 

lOl-508, and requlations and the various provisions pursuar.t to 

which a retroactive award say be excluded from countable 

resources, as provided by the Social Security Act and 

regulations. Such provisions include the establishment of 

certain trusts and purchase of the follo,;ing ite?l'ls of propert;·: 

l) the ho~e, 2) household goods and personal ·effects, l) an 

auto~obile, ◄) property which is essential to the ~eans cf self­

aupport, 5) resources which are necessary to fulfill an •~proved 

plan for achieving self-support, ~) life insurance, and 7) b~rial 

spaces and certain funds for burial expenses. 

l)ue to the particular circumstances cf this case, the 

aecretary has agreed to use the following procedures in the 

raadjudication cf clai~s: 

1. ror purposes cf detentinin; disabi~ity factors 0f 

eli9ibility fer SSl paYJnents, the Social Security Ad:inistr1tion 

-, 

_.,.,. 
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will instnact its adjudicators to infer that, in the a~sence cf 

contrary evidence (such as traumatic onset cf disability er a new 

iapainDent) er contrary aedical judpent, a cl••• ••=•r is 

-disabled from the date cf t.he first application for children's 

SSI disability pa)"'IZ)ents which is included within the class 

period, if he has aubsequentl)· been found disa1'l ed \Jnder any 

disability pro;ra= \Jnder Title II cf the Social Security Act 

(including Social Security disability benefits er disabled adult 

child benefits) er under Title XVI cf the Social Security Act, 

either as a child er as an adult. In addition, where the class 

zer.ber has not been found disabled en a subsequent disability 

claim and w~•r~_~vi_dence cf the_p~~~condition is not rea~ _ _t~y - ---u . . - . -·· .. ·--- ·- - ---
available, the adjudicator will detenr.ine, based en the nature cf --·----- ····· -- ·. - - .. 

the i=pai~ent, whether it is reasonable to presume that the 

class zember's past condition and impainnents were as severe as 

t.hey are currently. 

2. For purposes cf detentining non~disa1'ility 

eligibility cf class ze~bers for paYJnent cf retroactive paj"?:le~ts, 

the Social Security Ad~inistration shall \Jse the follo~ing 

zethod: 

a. Fer the period January 1990 to the present, 

t.he Social Security Administration will detenr.ine income and 

resources under existing procedures and zake appropriate pa)'ll)ents 

baaed en that dete~ination. 
. 

b. For zonths prier ~o January 1990, unless 

ineliqibility fer SSI pa~ent due to excess income and resources 
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or any other ~aetor is indicated by records cf nondisability 

eli;ibility that are readily available to the Social.Security 

Ad:inistration or from information obtained from the claas 

ae-mber, the Social Security Ad~inistration will ••k• SSI 

· pa)'1Dents to each class !Dember for each ' JDonth in which tie is under 

age 18 and is eligible en disability and non-disability grounds, 

•~ amount equal to cne•twelfth (one :onth) cf the national annual 

average federal SSI childhood disability paYffient for eligible 

children, plus the applicable federally ad~inistered state 

supplement for each such month. These •~cunts are as follows: 

CY 1980 

CY 1981 

CY 1962 

CY 1983 

CY 1984 

CY 1985 

CY 1986 

CY 1987 

CY 1986 

CY 1989 

Average ~onthly 
Pay:ner.t 

$203.00 

$209.00 

$230.00 

$252.00 

$272.00 

$281.00 

$296.00 

$302.00 

$317.00 

$333.00 

J'.axiffl\Jffl Federal 
Benefit ~ate 

$238.00 

$264. 70 

$284.30 

$304.30 

$314.00 

$325.00 

$336.00 

$340.00 

$354.00 

$368.00 

c. The class aember may establish that tie is 

eli;ible for more than the average pa~ent if he sub:its evidence 

establishing that he had no inco~e er so little income (including 

receipt cf Aid to Fa~ilies with Dependent Children .er general 
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••sistance/;eneral relief er home relief) that a bi;her amount 

would be payable. 

d. ~he payment amount for a class •amber fer all 

--.onths after the aonth in which he attained age 11, but be!cre 

January l, 1990, will not be the average benefit paYJDent for 

disabled children, but will be based en in!onnation cbtained from 

the class member and ether records cf nondisability eligibility 

that are readily available to the Social Security Ad~inistration. 

e. No payments shall be made under this 

Stipulation and Order for any portion cf a month for which an SSl 

payment was already ~ade to the class member. 

VIIl. ouelity Assurenee e~d other Beviews 
A. Nothing in this Stipulation and Order shall be construed 

as precludin; the Social Security Ad~inistration fro~ employing 

the quality assurance review er ether legally authorized revi•~ 

procedures pursuant to ~2 u.s.c. t§ 42l(c)(3) ~nd l3S3b and ether 

applicable provisions cf law to decisions made pursuant to this 

Stipulation and Order. 

s. Subject to reasonable li~itations, class counsel er 

their designated co-counsel &ay, upon written request, inspect 

individual claims files used in the readjudication pursuant to 

this Stipulation and Order, er a reasonable sa~plin; thereof, 

and review decisions &ade by the Social Security Administration 

or the State 0isability Dete~ination Services in co~ection with 

1:.he readjudication cf claims pursuant to this Stipulation and 

Order. Individual claims files will be made availa~l• for 
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inspection at• autually a;reaable tiae and office cf the Social 

5e~rity Administration. The claims files aay not !>e removed 

-fro• the custody cf the Social Security Administration. If class 

__ eounael er their desi;nated co-counsel vish to review a claims 

file, they must do ao vithin 10 workdays after they are notified 

that a claims file is available for inspection. Class counsel er 

their desi9nated co-counsel zay, subject to reasonable 

li:itations, copy the ~aterials listed in the first sentence cf 

this •~paragraph. To protect the .privileged information 

contained in the claims file, class counsel and their designated 

co-counsel zay not disclose information obtained from the clai~s 

file except for the purpose cf pursuing the individual's clai~ er 

for purposes directly related to this litigation. 

c. Class counsel shall be provided with the name cf an 

individual in the Office cf the General Counsel whom they :ay 

contact concerning q1Jali ty a_ssurance zatters. 

o. For a period cf twelve zonths after the publication of 

the new regulation, the Social Security Adttinistration 1a·ill take 

the steps set forth below to review SSl childhood disability 

cases adjudicated under the new regulation by State Disability 

t>etentination Services. The purpose cf the revi•~ will be to 

ensure that the Disability Determination Services i:plement the 

~•w regulation accurately, that they obtain and consider needed 

evidence, that they prepare appropriate decision rationales, and 

that Social Security Administration instructions are 

comprehensive and clear. At the expiration cf the twelve-month 
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period, t.he Social $eeurity Adltinistraticn vill confer Vit.h class . 
co~nsel concernin; its plans to conduct additional •pecial 

.quality assurance reviews, if any. ~his does not constitute a 

·-cc:Jtit.&ent by t.he Social Security Ad:inistraticn to continue to 

conduct additional special quality assurance reviews beyond t.he 

~welve•=ont.h period provided in this Para;raph. 

1. ~he Disability Quality !ranches and Re;ional 

0ffice ~edical consultant staff will conduct a Quality Assurance 

review cf t.he lesser cf t.he first 25 er all denials 0! SSI 

childhood disability claims in the first ~onth cf adjudications 

under the new re;ulation. All ~disa;reement" cases,~, 

denials where the Social Security Ad~inistraticn Quality 

Assurance review disa;rees with the Disability t>eterr..ination 

Services decision er finds that additional •vidence is needed, 

and at least 10, cf the .,a;ree!l'lent" cases, J..L., denials \.·here 

t.he Social Security Ad~inistration Quality Assurance review 

a;rees with the Disability t>e~en.ination Services, will ~e 

forwarded to the Social Security Ad~inistraticn•s Central Office 

for consistency review. The consistency review will be conducted 

by SSI childhood disability specialists fro~ the Office cf 

Disibility and the Office cf Pro;ra~ and Inte;rity Revie~s. The 

provisicns cf this subpar1;r1ph shall not apply to ~he States 

•u.bjeet to the Stipulation and Order filed en February,, 1991. 

2. After the Quality Assurance review of denials in 

1:.h• first aonth under the new re;ulaticn, the Disability ouality 

Sranches and R•;ional Office aedieal consultant staff ~ill 
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conduct a nationwide Quality Assurance review cf 1,000 denials in 

each •ubaequent a0nth, J...s., for an eleven a0nth period fcllowin; · 

t.he aforementioned first aonth. The ·nationvide sample aay be 

· - -tar;eted tc specific areas that the Social Security 

Ad.:inistration identifies as error-prone. At least 100 cf these 
.. 

cases reviewed by the Disability Quality !ranches will be 

for.arded Bonthly to the Social Security Ad~inistration•s Central 

Office fer consistency review. 

3. The Social Security Ad~inistration will provide 

Bonthly reports to class counsel setting forth the results cf the 

Social Security Ad~inistration's Quality Assurance and 

consistency reviews conducted durin; the prior =onth, including 

the nu:.ber cf denials reviewed, the step in the seq';Jential 

evaluation process at which the cases were denied and the nur..bers 

cf denials reviewed in which the Social Security Ad~inistration 

agreed er disagreed with the Disability I>etenr.ination Services. 

Ix. Eeports to Plaintiffs' counsel 
A. The Social Security Administration shall, be;inning the 

60th day after the ~ailing of all class notices pursuant to 

! VI.A. cf this Stipulation and Order, and every so days 

thereafter, send a report to class counsel setting forth, en a 

at.ate-by-state basis: 

(l) 9rhe number cf notices sent: 
(2) The n1.2mber cf individuals responding ~o notices: 
(3) The number cf notices returned as undeliverable: 
( 4) The number cf individuals screened cut cf the 

class: 
(S) The number cf individuals screened into t.he class: 
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(6) ~he number cf individuals vho received favorable 
readjudications by the Social Securit,y 
Ad.:inistration, includin;, aeparately, 1:.h1 number 
cf individuals vho received favorable 
raadjudication~ at the initial and reconsideration 
levels of the administrative adjudicatory process; 

(7) The nuiriber of individuals vho received unfavorable 
readjudications by the Social Security 
A~inistration, includin;, separately, the nwt.ber 
cf individuals who received unfavorable 
readjudications at the initial and reconsideration 
levels of the ad~inistrative adjudicatory process. 

s. The Social Security Administration shall provide class 

counsel with the name of a Social Security Ad~inistration 

official who~ class counsel may contact to ascertain the status 

cf a class me:c.ber's claim. 

cor..,r,rnts on Notiers, lpstruetions end Pireetivcs 
The Social Security Ad~inistration and Health care Tinancin9 

Ad:inistration shall provide class counsel with copies of 

notices, inst?"\Jctions, directives, and like documents cf general 

applicability to be issued to effect compliance with and 

i:ple=ent this Stipulation and Order. Class counsel will be 

allowed a period cf 13 days from the date cf ~ailin; to comment 

en the above docuffients prior to their issuance. The Social 

Security Ad~inistration and Health Care Financing A~ministration 

vill desiqnate an official to who~ class counsel may provide such 

eo:.=ents. Followin; receipt cf com?T1ents from class counsel and 

revisions, if any, the Social Security Ad~iniatration and Mealth 

care Financin; Ad~inistration will advise class counail, at least 

three v0rkin9 days in advance, t.hat it intends to issue the 

docWDents, vith any amendment, referred to in the first sentence 
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cf this Para;raph. ,-he Social Security Ad:inistration and ~•alth 

care rinancin; A~inistration are not req,Jired under this aecticn 

to provide class counsel vith copies cf drafts, proposals, 

·-jlaMin; papers, study results, opinions, reports, letters, 

auoranda, notes, •••tin; a;endas, •••tin; suuaries er ether 

doe~ents vhieh, although prepared in connection with the 

ai:1:inistraticn cf the childhood disability pro;ram and Medicaid 

progra:, do not aet forth a final policy statement, instruction, 

er directive. 

XI~ Generol Bules end cuidelines 
A. Any class ~ember who elects readjudication in 

accordance with~ VI.A. cf this Stipulation and Order will have 

his claim readjudicated in accordance with the Social Security 

Act, regulations, policies and procedures, _including those 

requiring a claimant to cooperate with and provide infonriation 

needed ~y the Social Securitr Ad~inistration to adjudicate his 

claim. ill, s...sL., 20 c.r.R. ii 416.704 ll u.;., especially 

I 416.708 (claimant's responsibility to report nondisability 

factors affectin; eligibility for SSI such as changes cf address, 

changes in living arrangements, income and resources); I 416.912 

(claimant's responsibility to submit ~edical and other evidence 

cf his disability); I 416.916 (claimant's responsibility to 

cooperate with the Social Security Ad~inistration in obtaining 

•vidence needed to adjudicate his clai~): and fl •16.117 and . 
416.tll (claimant's responsibility to cooperate in under;oin; 

consultative exaninations). 
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•• In recognition cf the difficulty that aay t>e 

encountered by children and their care;ivers in providing 

accurate histories and cbtainin; infonnation, the Social Security 

-Ad:inistration shall make special efforts to assist children in 

_ docWDentin; eli9ibility and atte=pt to work with the child, the 

extended fa:ily, fester paren~,, child welfare agencies and 

ethers to cbtain evidence needed fer readjudication pursuant to 

this Stipulation and Order. The Social Security Ad~inistration 

shall, in cases cf non-cooperation, make special efforts to 

locate an adult person responsible for the child's care and shall 

not tenninate, deny, er disqualify the child Yntil a personal 

contact with his farnily er custodian has been attempted. 

XII. t1edieaid 

The Social Security Ad~inistretion ~ill notify all 

class ~e:bers that a person seeking Medicaid eligibility as a 

result cf a readjudication cf his disaeility claim should contact 

the appropriate state Medicaid agency, in the same place and 

aanner crdinarily available to those seeking Medicaid benefits. 

B. Within 90 days cf the entry cf this Stipulation and 

Order, the Secretary will issue an instruction to all state 

Medicaid agencies: 

1. lnfoncing them about the effect en Medicaid 

eli;ibility deter:inations cf the new standard for disability 

detenr.inations relating to epplicants under the a;e of.18: 

2. N0tifyin9 them that, in deter:inin; th_e 

eli;ibility cf persons who apply for Me~icaid benefits en the 
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~•sis of disability, they •ust apply the new disability standLrd 
. 

effective Fabruary 20, 1990, except in states vhere t.he approved 

etate plan provides fer standards which are •0~• restrictive than 

t.hoae used in the SSl prc;ram: 

3. £nc0ura9in9 them to extend Medicaid benefits at 

the applicable rates set forth in the state's Medicaid plan 

retrcaetively to any class member whose application for Medicaid 

was denied or whose Medicaid was te~inated en er after 

January l, 1980, en the grounds that he did not meet the Social 

Security Ad~inistration's forner SSl childhood disability 

standard set forth in 20 c.r.~. i§ 416.92~ and 416.994(c) (1989), 

who would have been eligible !or ~edical assistance as a 

conseq\,lence cf application cf the ne~ standard and whose clai~ 

was not pendin; en er after Tebruary 20, 1990, if that class 

•e:.ber: 

a. Provides to the state Medicaid agency proof 

cf pay:ient cf bills fro~ a health care provider er supplier that 

were paid by the class member/Medicaid beneficiary er by an 

individual legally responsible for such bills cf the class ~er.her 

fro: the funds cf the class member er such individual and that 

are reiir..bursable in whole er in part ~nder the Medicaid pro;ra~ 

fer services er supplies provided to the class member: er 

b. Presents to the state Medicaid agency unpaid 

~ills frc: a health care provider er supplier, fer vhich t.he 

class •ember/Medicaid beneficiary is currently le;ally liable for 

paYJDent, that are reimbursable in whole er in part under the 
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Medicaid pr09ram for aervices er aupplies which were provided to 

1:.be class •ember either: 

(i) en er after January 1,· 1119; er 

(ii) before January 1, 1989, and as to which 

there is an unsatisfied judi'fflent for 

paYJllent, er a written clai~ er de:and 

for paj'lflent has been made since January 

l, l9S9: 

~. Explaining that federal financial participation 

will be available for retroactive payments the states ~ake to 

class ae::.bers under subparagraph 3 above: 

s. Requesting that, with re;ard to those class 

aem.bers who notify the state agencies that they seek Me~icaid 

benefits, the state Medicaid agencies establish, if necessary, 

appropriate aechanisms to notify the applicants cf their 

deten:ination concerning the availability cf retroactive 

benefits, and the necessary procedures to cbtain any such 

benefits; ancS 

6. Requesting that the state Medicaid agencies inforn 

their Health Care financing Administration ~•;ional Offices in 

writin; whether they intend to pay retroactive benefits. The 

Mealth Care financing Administration will collect this 

J.nfonr.ation and will designate an official whom class counsel can 

contact to ebtain t.his infon:ation. 

c. Except as specifically aet forth herein, the terms cf 

t.his Paragraph XII shall be 9overned ~y state and federal 
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•tatutes, rules and req,Jlations applicable tot.he Medicaid 

i,r09ram. 

XIII. pispute Ersolution •nd Adiustrnent cf tt~, t1rnits 

~he parties will attempt to resolve any an~ all 

- diaputes arisin; under, er requests for relief from, any cf the 

provisions cf t.his Stipulation and Order by ne;otiation between 

class counsel and counsel for the Secretary (or their desiqnees). 

Either party may sub~it any unresolved dispute er request for 

relief fro: any provision cf this Stipulation and Order to the 

Court for resolution, by a duly noticed ~otion. If either party 

seeks judicial resolution in connection with ~atters arising 

under this Stipulation and Order, the time li~its set forth in 

t.his Stipulation and Order which are affected there~y will be 

suspended pending a resolution of the issue by the Court. 

B. The parties may, by written agreement, alter any ti~e 

period specified in this Stipulation and Order. Such a;ree~e~ts 

need not be filed with the Court, unless either party deer.sit 

appropriate to do so. 

xrv. Attorney's Iees 
A. Defendant shall pay to class counsel attorney's fees, 

expenses and costs in the amount cf SSSO,0O0 in full and final 

aettlement of any and all claims in this action for attorney's 

fees, expenses er costs pursuant to any statute er ether basis 

for aervices that have been perfonned or that will !>e performed 

in the future in this action or in any administrative er court 

proceeding arising under er relating to this action er this 
~ 



• . . 
: • .... 

. . . 
32 

Stipulation and Order. No ether claims for attorney's fees, 

expenses er costs by any counsel for the plaintiffs or plaintiff 

class vill ~e allowed int.his action. 

B. ~he defendant and his successor, and the Vnited States 

cf ~erica and any department, agency er establish.nlent thereof 

and any cfficers, e~ployees, agents, successors er assiqns cf 

sueh department, agency er establishment (hereinafter re!err•d to 

as the •releasees") are released from any additional liability 

for attorney's fees, expenses er costs based en any and all 

claims and causes cf action which have been, could have been er 

vill be asserted in this case by reason cf, er with respect to, 

any cf the =atters alleged in this action, which the plaintiffs 

er the plaintiff class, er any cf theffi, er their heirs, 

executors, successors er assigns had, now have, er :ay 

subsequently have against the releasees, includin;, without 

li:itation, any and all claims for attorney's fees, expenses er 

costs for services that will be performed in the future in this 

action er in any ad~inistrative er court proceeding arising under 

er relating to this Stipulation and Order. 

c. The provision for attorney's fees, costs and expenses 

pursuant to! XIV.A of this Stipulation and Order is not a 

findin; that the position of the defendant in this litigation was 

not aubstantially justified er that the defendant is liable as• 

aatter cf law for the pa~ent cf any attorney's fees, expenses or 

coats. The provision for attorney's fees, expenses .and costs in 
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this aeticn i• by stipulation cf t..he parties and ahall not serve 

•• precedent in any other ca••· 
D. Defendant shall aake a ;ood faith effort tc aake 

pay,Dent tc class counsel within 30. days cf receipt by t..he Social 

Se=urity Aci:inistraticn cf this Stipulation and Order after its 

entry. 

xv. 7011-rree Telephone 
The Social S•curity Ad~inistr1ti0n agrees to install and 

&aintain at class counsel's c!!ices, located at 1324 Locust 

Street, Philadelphia, Pa., toll-free telephone lines to ~e 

cperated ~y class counsel. T~e Social Security Adrwinistration 

will pay for the installation and ~aintenance cf the telephone 

aquip~ent, consisting cf an eoo nur..ber, a WATS line, and an 

auto:ated attendant for ~essa9es. In addition, the Social 

Security Ad~inistration will pay all telephone charges for the 

~•e of that equipment, for a period not to exceed three years 

fro: the date cf the entry cf this Stipulation and Order and in 

an •~cunt not to exceed $100,000 for the three-year period. At 

the end cf the three-year period or the expenditure cf $100,000, 

whichever occurs first, the cbli9ation cf the Social Security 

Adlriinistration as provided in this Paragraph shall terminate and 

the telephone equipment shall be returned to the Social Security 

Ad.ministration. The Social Security Administration will advise 

class counsel aonthly cf the amount cf the char;es previously . 
in~urred. The Social Security Administration shall not be 

responsible for any costs associated with cperatin; the telephone 
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•quip•ent (includin;, but not limited to rent, utilities, staff, 

~urnitur• or atationery) other than the costs of in1bllin; and 

aaintainin; the telephone equipment and the paytDent of telephone 

-~argas as provided for above. Class counsel shall~• aolely 

- responsible for the costs cf aovin; and reinstallin; the 

telephone equipment in the event that they relocate their 

offices. ~he telephone equipment shall be used exclusively for 

the purpose cf providing assistance to class eembers in 

connection with the readjudication of their claims. The Social 

Security Ad:inistration eay take any actions (~, audits er 

other zonitoring cf telephone records) which it deems necessary 

to ensure that the telephone equipment is used fer the purposes 

provided herein, provided, however, that class counsel shall not 

be required to disclose the contents cf any conversations that 

are privileged. Class counsel shall be responsible for all costs 

and charges cf the telephone equipment which the Social Security 

Acil:inistration deten:ines were not incurred in- accordance with 

the limitations stated in this Paragraph and for any and all 

charges for use cf the telephone equipment costs exceeding 

1100,000 regardless of whether those costs pertain to matters in 

this Paragraph. The Social Security Administration will include 

the 100 toll•free telephone number en the notice to potential 

class aembers, the notice cf denial of a 900d cause waiver 

request as provided for in! VI.A., and the notice of a denial of 

class ae:.bership provided for in 1 Vl.E. cf thia Stipulation and 

Order. 
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s nee t.bi• ltipulation and Or·d•r i• entered by a9reem1nt of 

th• pakies, the terms cf th1• ltJp~lation an~ Order shall net~• 

. ---~ited t• precedent in ~ny other case. 'J'hia Stipulation and Ordor 

i• not
1
a findin; t.hat ihe position of the defendant in thia 

liti9ation vas not aw:>atantiallf justified er that the defeneant 
. I 
i• lia~l• •• a aatter cf law for th• par=ent cf any attorney•• 

I f•••, expen111 er 001t1. 
I 

XVII. l I10~1 Juds:::n,e¼t 
I 

A, ~his Stipulation and Crdc= i• the final jud;mant ct the 
I 

Co~rt !n this action. Thi• Court ~ill retain jurisdiction cf 
I 
I 

this caae to ever••• ir.plamentation cf the tems cf this 
I 

! 

Stipulation and Order. 
I 

B. Without li:itin; the 9ener1lity cf •~bpara;raph A, 

above, '. this judpent ~ara any uari:iment er aupple=,entaticn cf the 
' I 

co~plaint, as •~•nded, int.hi• action. 

. (14 -«r £' P--1 z:e,.--: 
!'HO!".AS j0• 5V1TON 

Cormun!ty Le;al lervica5, Inc. 
1J24 Locuat Street 

STOUT M, CtRSON 

tTUAAT A. l,lC:HT 
l'.l~ G. LEPLtY 

Department cf Juatic• 
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Philadelphia, PA 19107 
~•l•phon•: (215) 19>•5)00 

lf,,...6 Ii~ ~ ·tfn( _ a. XAU 

l>elawar• County t.;al Aa1i1tan~e 
•10 Wtlah ltre1t 
Che,ter, PA 19013 
~•l•phona, (21!) 1,,-1,21 

Attorney, tor Pl1intitt1 
and t.heir Cl••• 

,_ . 

Civil Civiaion, ~oom J>41 
20th, P1nn1ylvania Ave., N.w. 
~••hin;ton, p.c. ·aos,o 
t•l•phon,: (202) 11,-,2,s 

Attorney, for Defendant 
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., flLEi:J MAY 
XN THE UNITED STATES DISTRICT COURT ' .! •~~, 

FOR THE EASTERN DISTRICT OF PENNS~LVANIA 

• • 
.BRIAN ZEBLEY, et al. • • Plaintiffs, • • v. • Civil No. 13-3314 

• 
J)01'"NA E. SHAIAIA, • • 
Secretary of Health • 
and Human Services, * 

* Defendant. • 
STIPUUTIQN ANP QBPEB 

WHEREAS, the parties wish amicably, fully, and finally to 

resolve all disputes that have been or could have been asserted 

in this action, including, in partieuler, claim• with respect to 

the application of 20 C.F,R. §§ 416.924 and 416.994c ("th• 

Supplenental Security Income (SSI) childhood disability 

regulation"), the decision cf the Supreme Court in Sullivan Y, 

Zebley, 493 o.s. 521 (1990), or the implementation of the 

Stipulation and Order entered en March 14, 19911 ~ow, THEREFOR!, 

IT IS HEREBY STIPULATED AND AGREEO, by and between the 

parties, that: 

1. Tha Social Security Administration (SSA) will attempt to 

notify every class member who had a readjudieation claiffl, as 

•oonna E, Shalala succeeded Louis w. Sullivan, M,O., es 
Secretary ot Health and Huffian Services on January 22, 1993. 
Pursuant to Rule 2S(d)(1) of the Federal Rules of Civil 
Procedure, Donna E, Shalala ahould be aubstituted, therefore, for 
Louis w. Sullivan, M.D., as the defendant in thia auit. No 
further action need be taken to continue this suit by reason of 
the last aentenee of section 205(9) of the Social security Act, 
42 u.s.c. l405(g). -~~~~~5~1 · 

e.CE\\fE 

~~'{ '2 5 \gg'3 . ___ l 

----------:-- ... ~ _·. r 
ZO'd tr~.---
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·hereinafter defined, of the availability of a redetermination of 

auch claim, in accordance with t.he provi■ ions of thi• Stipulation 

And Order. 

2. A "raadjudicaticn claim" i• a class claim that: 

a. Was danie~ by the State Di1ability 

Determination Services (State DOS) upon readjudieation pursuant 

to Paragraph VII of the Stipulation and Order entered on March 

14, 1991, in this action, and 

b, Also meets each of the following criteria: 

(1) It was issued by a Stat• DOS with a 

return rate for childhood disability denials of 10 percent or 

higher during any of the following periods: February 11, 1991 -

Septenber 30, lttl1 October l, 1991 - March 31, 19921 April 1, 

1992 - September 30, 19921 or September 1, 1992 • November 30, 

1992: 

(2) It was not appealed to the State ODS 

reconsideration level, 

(3) It was not reviewed by SSA under any 

quality review pr0cess; and 

(4) It was not based on a finding cf a not 

aevere impairment. 

3. SSA shall, within 120 days after the entry of this 

Order, send a notice, aubstantially in the fonn appended hereto 

•• Attachment A, by first class mail to the last known address of 

each class member described in Paragraph l above setti~; forth 

the following terms and c0nditions: 

£0'd 
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a. SSA will redetermine th• denial of tha 

readjudication claim if tl'le class me~er complie• vith th• 

provision• of aubpara;raph1 band c below; 

b. To obtain a re~etermination hereunder, th• 

class member must requeat a redetermination by returninq the pra­

addressad torm letter in th• postaqe-paid envelope enclosed with 

the notice or by contacting a Social Security Officer 

c. The request for a radeternination must ba 

mailed by the class member or be nade in parson at a Social 

Security Office within 60 days after presumptive receipt of the 

notice pursuant to 20 c.r.R. I 416,14017 and 

d. If the class menber fails timely to request a 

redetermination in compliance harevith, the class maml:)ar shall 

not be entitled to a redetermination hereunder unless tha class 

member shows good cause under 20 C,F.R. I 416,1411. 

•· SSA will notify class coun,el of the ■ending 

cf the notices set forth herein 14 days prior thereto. 

•· A redetemination of the readjudication claim shall 

consist ot a review, pursuant to the standards set forth in the 

SSI childhood disability regulation and implementing 

instructions, by the State DDS of the evidence of record upon 

which the readjudication claim was based. If the State DDS 

cannot redetermine the readjudication clai~ based on the evidence 

of record, the State ODS will attenpt to obtain other necessary 

evidence relevant to the time period being redetermined. 

a. If the redetermination results in a finding ct 
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diaability, the raadjudication claim and all aubaequent··claima, 

denied in whole or in part prior to the date of the 

redetermination, will be reopened, and ·evidenc• ot th• claas 

-member'• disability from the period of the prior final 

determination to the present, or date of a more recent allowance, 

will be evaluated and a new initial determination will be issued. 

b. If the redetermination results in a finding 

that the class nembor waa not disabled, the class m•mber may 

request a review of that decision at the reconsideration level or 

the State DDS. A copy of the redetermination initial denial 

notice i• attached hereto as Attachment!. 

(1) If auch redetermination decision i• 

issued by a State DDS that has a return rate of 10 percent or 

higher for childhood denial cases for the most recant six-month 

period ending either March 31, 19S3 or June 30, 19~3, SSA will 

reassign th• reconsideration level review of the redetermination 

denial tc a State CDS that ha■ a return rate ~•low 10 percent for 

that period, provided, however, that aueh reassign~ents shall be 

detennined by SSA based upon workload considerations and aubjeet 

to consultation with the affected States. 

(2) If the reconsideration review result■ in 

a findinq that the class ·member is not disabled, that decision 

ahall be final and there ahall be no further administrative or 

judicial appeal ot the readjudication clai~ er the 

redetermination. A copy of the redetermination reconsideration 

denial notice i• attached hereto as Attachment c. 

en 'J Gt:Gt NOW £6-L1-Al:f,l 
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(3) If the recon■ ideration review ~••ult• in 

a findinq of disability, the readjudication claim and all 

•ubsequent claims, denied in whole or in part prior to the date 

of the recon■id1ration, will be reopened, and evidence of the 

class member'• disability from the period of the prior final 

determination to the present, or date cf a more recent allowance, 

will be evaluated and a new initial determination will be iasued. 

s. SSA will conduct a special review ot denied childhood 

disability claims for the purpose of monitoring the accuracy of 

adjudications of childhood disability claims by certain State 

DDSs. 

a. The special review will be conducted by the 

Disability Quality Branches (DQB) and Regional Office medical 

consultant ataff of SSA. 

b. The special review shall be conducted monthly 

of 1,000 denied childhood disability claims aelected by SSA from 

those states identified as having a return rate of 10 percent or 

higher in childhood denial eases tor the period 3uly-OecUll:>er, 

1993. 

c. In April 1993, and again in July 1993, th• 

special review will be redirected by SSA to those states having a 

return rate of 10 percent or higher for childhood .denial cases 

tor the aost recent six-month period. 

d. To the extent reasonably practicable, the 

claims subject to apecial review shall be apportioned •ubject to 

the following conditions: 

BO'd 
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(1) The number of claim• from any etate to 

be included in th• monthly 1,000 special teview1 will be doubled 

in the event that the state also has an allowance rate below 50 

percent tor childhood disability claims during the preceding aix­

ncnth period, 

(2) Fifteen percent (151) of th• aggregate 

claims reviewed hereunder will be claims that ware denied based 

upon a finding that the claimant did not have a severe 

impairment. 

•· The special review provided herein will be 

conducted until September 30, 1993, at which time SSA will conter 

with class counsel concerning its plans to conduct additional 

special reviews, if any. This does not constitute a co1M1itment 

by SSA to conduct additional special reviews beyond September 30, 

1993. 

6. A subsample of the childhood cases reviewed by the DQSs 

pursuant to Paragraph 5 will be forwarded to SSA central 

headquarter• for consistency review (CR). The CR will be 

conducted by personnel from the Office of Disability and ottic• 

cf Program and Integrity Review in SSA central headquarters. 

7. SSA will aend ~onthly reports to class counsel setting 

forth the results ot the DQB special reviews and CR reviews 

conducted during the prior month, including the number of denials 

reviewed in each state, the step in the sequential evaluation 

process at which the cases were denied and the nullbar ot denials 

reviewed in which SSA disagreed with the CDSs. 

LO'd 
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1. SSA will conduct training for all state DDS• in which 

the denial return rate tor dhildhood disability cases i• 10 

_percent or higher tor th• •ix-month period be;inning ~uly 1, 

_1992, and for ~hich training has not been conducted since 

Septem,er 1, 1992. Such traininq shall be completed by September 

30, 1993. 

a. Class counsel will te notified in advance of 

auch training, an~ they, or their designated co-counsel, may 

attend in the capacity of observers. 

b, SSA shall undertake an analysis of error 

trends identified by quality reviews and the special reviews to 

be conducted hereunder and •hall direct trainin9 for each state 

subject to thi• provision based on that analysis. 

(1) SSA will make reasonable efforts to 

prepare a national analy1ia based on existing data and training 

conducted •ince September 1, 1992, tor di11emination to all SSA 

Re9ional Offices, DDSs, and the Office of Hearings and Appeals, 

within 30 days ot this Order. 

(2) Within 30 days following each quarter in 

which training sessions are conducted, a au::nmary of th• issues 

addressed and content of the trainin; provided will be prepared 

for dissenination to all SSA R•;ional ottice1, ~oss, and the 

ottice ot Hearings and Appeals. 

~. SSA will provide to cla11 counsel lists of the states 

referred to in Paragraph• 4(b)(l), 5(b)•(c), and e, above, after 

'the lists have been compiled. 

80'd Ll:S1 NO~ £6-Ll-A\il.l 
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10. The"plaintiff clas■ and all claaa member• are'herecy 

barred anc! enjoined forever from: i 
;-,· 

•· Prosecuting any claims or cauaee of action 

_which have beon or could have been asserted to date by reaeon of, 

or v1th respect to, or in connection with, er which ariee cut of, 

or which relate to any of the natters alleged in Plaintiff~• 

Motion For Enforcement of Supreme Court Mandate, or arise Jut of 

the application of the SSI childhood disability regulation; or 

the implementation of the decision ot the Supreme Court .in 

iJJlliyan y, Zebley, 493 u.s. 521 (1990), or which are currently 

known to class counsel and relate to or arise out of the 

implementation of the Stipulation and Order entered on March 14, 

1991: and 

b. Seeking judicial relief that would have the 

effect, directly or indirectly, of requirinq that cl••• claim• or 

readjudication claims be reopened, re~etennined, readjudicated, 

or otherwise revieved in any manner by SSA, except as provided in 

Para~raph VII.C. of the Stipulation and Order entered on March 

14, 1991. 

ll. Th• plaintiff class end all class members hereby 

discharge and release the defendant named in this action, and her 

administrators or successors, and any department, aqency or 

establishftent of the United States and any officers, e~ployees, 

agents or successors ot any such department, agency or 

establishment from: 
.. 

a. Any and all claims and causes of action which 
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:have ~een or could have been asserted to date in this action, by 

:rea10n ot, or with respect to, or in coMection with, or which 

~riae out of, or which relata to any of the matter■ all•ied in 

_Plaintiffs' Motion For Enforcement of Supreme Court Mandate, or 

which relate to or arise out of tha application ot the SSI 

childhood disa~ility regulation, er the it11plementation of the 

daeiaion of tha Supreme Court in Sullivan y. Zebley. 493 u.s. 52l 

(1990), er which are currently known to class counsel and relate 

to or arise out of the implementation ot the Stipulation and 

Order entered on March 14, 1991; and 

b. Clailns for judicial relief that would have the 

effect, directly or indirectly, ot requiring that cl••• claims or 

readjudication claim• be reopened, redetermined, readjudicated, 

or otherwi•e reviewed in any manner by SSA, except as provided in 

Paragraph VII.C. of the .Stipulation and Order entered on March 

14, 1~91. 

12. Nothing herein affects the rights, if any, ot a class 

member: 

a. Arising under Paragraph VII.D cf the 

Stipulation and Order filed on Mareh 14, 1991: or 

b. To assert a challenge to a revision ot the 

"new regulation"•• defined in Paragraph II of the Stipulation 

and Order filed on March 14, 1991. 

13. This Stipulation and Order is not and shall not be 

construed•• an admission by the defendant of the truth of any 

allegation or the validity of any clai~ asserted in thi• action 

01 'd 
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er of the defendant'• liability therein, ~or i• it a concession 

er an admission of any fault or emission in any act or failure to 

act, or in any statement, communication, report, instruction, 

-rule, regulation or other document or computer data, record or 

proiram ~ade or maintained by the defen~ant, nor •hall this 

Settlement Ordor, nor any paper• related to thi■ Settlenent 

Order, nor any of tht terms hereof be offered or received in 

evidence or in any way referred to in any civil, cri~inal or 

administrative action or proceeding other than such proceedings 

that arise under or may be necessary to consummate or enforce 

this Stipulation and Order, nor shall it be construed by anyone 

for any purpose whatsoever 11 an admission or presumption of any 

wrongdoing on th• part of the defendant. 

14. Thi• Stipulation and Order replaces and superaede& the 

stipulation and Order entered in thi1 case on February 4, 1991, 

and Paragraph VIII.D, cf the Stipulation and Order entered on 

March 14, 1P91, to the extent, if any, that the cited terms of 

either Stipulation and Order remain effective. 

15. Plaintiffs' Motion For Enforcement of Supreme Court 

Mandate with Proposed Order and Memorandum of Law in support 

thereof and plaintiffs' First (amended) and Second Seta of 

Interroqatories and Requests tor Production of Document• are 

hereby withdrawn. 

16. With respect to the individual named movants in 

Plaintiffs' Motion to Enforce Suprne Court Mandate: 

a. The Office of Hearings and Appeal• of the 

11 'd 81:S1 NO~ ES-Ll-A~ 
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Social .Cec:urity Ad11inicitr1tion •,1111·11 a1a>t• • ·raesonable ettoi-t: · 

l. 'l'o iaaue a d~ci~ion by an Ad.miniatrative -

Law judge (AL:7) vi thin 60 d•y• after t.he entry ot thi• 

. ltipulation e.nd Order C'>n the childhood diaabiUt.y claim·• of 

3onathan O'Neill (Social Securit:y -n\i,i\bex­

Ar)9eline O'Neill (Spcial secu.ritynUllll::ler 

(bJ(6J ~ ancS · 

(b)(6) . . i 1 and 
. . 

2. _ To ache\1ul• _ • bearillg before an Al.J 
wit.hin ,s d.aya e:fter tho ~ntry .ot thic St.1p"Jhtion and Order on 
the childhood diaobility claim of Christopher King (Social 

security number (b)(6) • 

b. · Wit.bin 6_0 days a:tter the •ntry cf this 

stip1.1lation and Order, a reconsideration detemination will be 

issued in tbe c:hildhoo-d disability cla1~ of ltenne~h 'l'wy!::\an 

·csocial security n\lml:>er -

21 'd 

(b)(6)_ 

Respectfully submitted, 

STUART E. SCHIFFER 
Ac:tjn9 Assiatent attorney General 

Mic::J;iAl:L J. ROTRO 
Unit.•~ state• Attorney 

BRIAN -• G. KENNl:I>Y_ 

~STCART A. LICHT . 
. c. 8. t>epart211ent of .Justio• 
Civ11 ·civision, Jtoon 1004 
,01. t .st.:rcuit, · N .w, · 
Washington, D.c. 20530 
Telephones ('202) 514-4265 

·Attorneys for l)e!e?\dant 

61:St NOl,l £6-Ll-A~ 
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J~,&f/!l~lf?, -
RICHARD _ P •. WEISHAUPT 
GIJORIA 3. BROWNE 
THOMAS .. 0. S\.l'l'TON 
Cownunity t-eqal Services, Inc. 
1324 Locu1t ·streat 
Philadelphia, PA 19107 
Talephona: (215) 893•,300 

Attorneys for Plaintiffs and 
their class 

SO ORDERED: 

DATED: m.t 1993 

~{ . ~ 
JOHN P, FULU\M 
U~tat•s District Jud9e 

CLERK OF COURT 



Date: 

' social secu~ty Nu.mber 

X~QBTANT ms FOR CHILPBEN DENIED&$, 

""A• a result of a supreme Ccurt deci ■ ion in th• case ot 
Sullivan y, ZebltY• the Social Security Adl:lini1tration be;an 
usin9 new, expanded rules to decide whether• child 11 disable~. 
Although v• found you not disabled vhan ve used th••• rules and 
you did not appaal that decision, ve now are of!erinq to look at 
your claim again. 

If You want us To Bevi•w Your c101m 
All you need to do i• to fill out the enclosed reply form, put it 
in the #nclosed postage-free r•turn envalcpe and aail it ·to u1. ~,.., 
You h.ava 60 days from the day you receive this letter to respond. 
Jt you wait more than 60 daya to return th• reply ton, yo~ will 
have to ahcw a good raascn for th• delay. 

When va finish raviewin; your claim a;ain, we will ••nd you a 
letter about our decision. Jf we need additional information, wa 
will contact you. 

If You Now Get Money rt0rn social se;urity 
Even it you new 9et money from Social Security, we may ■till o~• 
you sore, ~•turn th• reply form to••~ u1 to.review your case. 

tf You Hove ADY ouest!on, 
If you have any questions, you may contact your local Social 
Security office. The addre11 and telephone number are: 

In addition, the attorneys who represented children. in the Zebl•Y 
ease have offered to provide free advice to children who may need 
help with their claims. Their toll•frea number i• 1-800-523• 
0000. 

Encloaures: 
ll•ply form 
Envelope 

Attachrnent A 
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• Date: 

Social S•c~rity NW!ll:>err 

Childhood R•~•tarmination 
(Initial Danial) 

We have reviewed your claim a9ain as you aaked and have found that 
cur previous detar=ination was c:orract. . -- -

Me reviewed all of tha medical and other evidence 1n your file to 
detennina ~~ether our prior denial waa corr•ct under the rule■ we 
now use as• result cf a Supreme court decision, 
Sullivan Y, Zebley, 
IOU IAVZ TB! UCi!'l' '1'0 UJIZAL %1 YOO l'?Itt IZLIZVE YOO nu DtSUL!D 

If you atill believe you were diaabled, you have the right to 
appeal by requeating reconsideration. No other review will ba 
available. 

o kequestin9 reconsideration ia lla:t to do. 
o You have 60 day• after you 9et thil letter to ask tor 

a reconsideration. 
o You must have a good reaaon for waiting more than ,o 

days. 
0 To req,Jest reconsideration, you must fill out a form 

called "Request for Rec0n1iderati~n" (SSA-561), To 
;et thif for1n contact one of our otfic••· ·we c&n help 
you fill out thi1 form. 

o A different person from the one who made th• fir•t 
decision will review your caae. 

xi You want aalp Witb Your aeoonai4aration ••czu••t 
You can have a friend, lawyer or aomeon• else help you with your 
appeal, There are alao •o~e lawyers vho do not char;e unle•• you 
win your reconsideration. Your local Social Security ottice has a 
11st of vroups that can help you vith your recon■ideration request, 

If you 9et aomeona to help you, you ■hould let~• know. If you 
bire aomeone, va Du•t approve the fee before h• or ■ha can collect 
it. . 

&ppealinq Inatea4 Of ~iliD9 A ••v ~pplicatign 
. 

You have a ri;ht to file a new application at any tiDe, but filing 
a new application i• ~ the 1ame •• reque ■tinq reconsideration cf 
this deciaion. You could lose many month• of back benefit• if you 
tile • new application inatead cf requesting r10on1idarati0n. 
Therefore, if you disagree with thi& deciaion, you ahould ask for 
an appeal within 60 day•; 

Attachment I 
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If You S&Ta by ou••tloa, . 
it you bava any questions, you ••Y call us at 1-100-1,a-121,. we 
can answer eost question• over the phone. You can also vrite or 
visit any social Security office. The office that ••rv•• your area 
""1• located at: 

If you do call or visit an office, please have thi• latter vith 
you. %twill help us answer your question•. Alao, if you plan ~o 
visit an office, you may call ahead to make an appointment. Thi• 
vill help ua serve you aore quickly when you arrive at the office. 

%n addition, th• attorney• vho represented c:hildren in~• Zebley 
case have ottered to provide tree advice to children who zay fteed 
help with their claima. Their toll•fr•• number i• 1•800•523-0000., 

• 

81 'd 
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Date: 

Social Security HWD.barr 

' Childhoo~ aedat.enination 
(Rec0n1ideration Denial) 

We recently reviewed your childhood rtdetanninaticn claim a;ain 
an~ found you were not disabled. You aated fer a recon■ ideraticn 
and your claim was independently reviewed by ~he (fill-in state) 
State agency. The evidence in your case vas thorou;hly evaluated, 
We found that tha previoua detenination denyin; your claim was 
correct under th• law. 

Because thia ,pecial reviev was offered t.o you in addition to our 
nor=al review process, no further appeal i• avail•bl• to you on 
thi■ claim. 

•i9bt ~o Pil• ••v Ap~lioatio~ 

If at any tima in the future you believe Iou are disablad or your 
condition ;•t• worse, you can contact ua uediat•ly about filing 
a new application. If you file a neY application, we caMot ••~e 
F•YJD•nt for any month before th• month in which you apply; 

%f YQU •ave by Que1tion■ 

If you have any question,, you say call at 1-aoo-112-1213. We can 
·answer most questions over th• phone. You can .also write er visit 
any-social Security offi~•· Th• office that ••rv•s your area is 
located at: 

tf you do call or viait an office, please have thil letter with 
you. It Yill help ua answer your que1tions. Also, it you plan to 
visit an office, you may call ahead to •ake an appointment. Thi ■ 
will help u■ ••rv• you •or• quickly vhan you arrive at the Office. 

Attachment C 
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DEPARTMENT OF HEAL TH ANO 
HUMAN SERVICES 

Socia! Security Administration 

20 CFR Part 404 

[RegulatJona No. 4) 

RIN ONO-AC35 

Federal Old-Age, Survivors, ~nd 
Dlaablllty ln,urance; Determining 
Olaablllty and BlindneH; Addition of 
Down Syndrome and Other Serious 
Hereditary, Congenital or Acquired 
Olaorder, to the LI•tlng of 
Impairments 

AGENCY: Social Security Administration 
HHS. ' 
ACTION: Final rules. 

IUMMARY: These amendments reYise the 
criteria we use when we determine 
whether children's impairments meet or 
equal the severity of the impairments 
found in the multiple body system 
disorders listings. These final rules add 
new listings to the multiple body system 
category of impairments in part B of 
appendix 1, Listing of lmpainnents, to 
subpart P of part 404 of Title 20 of the 
Code of Federal Regulations. They 
provide separate listings for Down 
syndrome and for the evaluation of 
other hereditary, congenital, and 
acquired syndromes. 

The Supreme Court's February 20, 
1990, decision in Sullivan v. Zebley. et 
al .. --U.S. - 110 S.Ct. 885 
(1990). requires us to provide an 
individual assessment of the functional 
impact of any child's impairment(s) 
when the impairment(s) does not meet 
or equal the severity of the impairments 
found in the Listing of Impairments. 
Since the Court's decision did not 
preclude the use of the listings as a 
basis for a decision that a child is 
disabled, the listings contained in these 
final rules will be used to determine that 
a child is disabled based on an 
impairment(s) that meets or equals the 
severity of a listed impairment. 
However, consistent with the Supreme 
Court's holding in Zebley. we will not 
deny any child's claim for Social 
Security or supplemental security 
income benefits based only on a finding 
that the child's impairment(s) does not 
meet or equal these, or any other, 
listings. 
DATES: These rules are effective 
December 12, 1990. 
POR FURTHUI INFORMATION CONTACT: 
William J. Ziegler, Legal Assistant. 
Office of Regulations, Social Security 
Administration, 6401 Security 
Boulevard, Baltimore, MD 21235, (301) 
965-1759. 

IUPPLEMENTARY INFORMATION: 
Throughout this preamble and the 
regulatory text we refer to "Down 
syndrome" rather than "Down's 
syndrome." "Down" without the 
ap~strophe "s" ia the term currently 
bemg uaed by the National Down 
Syndrome Congress and the National 
Down Syndrome Society and is the term 
uaed in several major texts on childhood 
diaa bili ty. 

These final rules add new listings to 
~e ~ultiple ~ody system category of 
tmpa~ents m Part B of the Listing of 
Impairments. They provide aeparate 
listings for Down syndrome and for the 
evaluat_ion of other hereditary, 
congerutal. and acquired ayndromes. 

These regulations were publiahed in 
the ~ederal Register (52 FR 37161) 88 a 
Notice of Proposed Rulemaking (NPRM) 
on Oct~ber 5, 1987. Interested parties 
were given 60 days to aubmit comments. 
We received comments from State 
government agencies, national 
organizations, and special interest 
organizations which deal with persons 
with disabilities. 

Pursuant to public comments on the 
NPRM and our experience in 
administering the disability programs, 
we have made an important revision in 
the final rules. We have added a new 
final listing 110.06, solely for children 
who have non-mosaic Down ayndrome, 
which provides that any child who has a 
medically established diagnosis of 
Down syndrome will be found to meet 
the listing. Final listing 110.07 is the 
listing we proposed as listing 110.06 in 
the NPRM. It is to be used to evaluate 
hereditary, congenital, and acquired 
conditions other than Down ayndrome 
that have multiple body aystem effects 
aimilar to Down syndrome, and for 
cases of mosaic Down syndrome. 

The primary purpose of establishing 
these new listings is to update the 
evalu_ation process under the Listing of 
lmpatrments. Part A of Appendix 1, 
Listing of Impairments, describes, for 
each of the major body aystems, 
impairments that are conaidered aevere 
enough to prevent a person from doing 
any gainful activity, absent evidence to 
the contrary. Part B of Appendix 1 
contains additional medical criteria that 
apply only to the evaluation of 
impairments of persons under age 18. 

Until the publication of this rule, we 
did not have a specific listing for Down 
1yndrome. Instead, most children with 
Down ayndrome were evaluated under 
the criteria of listing 112.05-Mental 
Retardation-which requires 
measurement of intellectual functioning 
or of the failure to attain expected 
developmental milestones. Although this 
policy identified disability in most 

children with Down ayndrome, it was 
not alway, adequate for assessing the 
IInpa~ente of the youngest children, 
eapec1ally infants from birth to 8 months 
of age, in whom the multiple 
manifestations of impairment taru1ot be 
eaaily evaluated. Aa a consequence, we 
have been following a procedure 
whereby we have deferred the 
evaluation of the impainnents of infants 
until they attained 6 months of age in 
those caaes in which we were unable to 
find the applicant disabled or to 
evaluate properly the effects of the 
impairment. 

Ho'_Vever, after more than 2 years of 
applying the procedure, it has become 
apparent to us that virtually all infants 
who have Down syndrome of the 
Trisomy 21, regular and translocation 
types, (i.e .. all except those who have 
mosaic Down syndrome) will be found 
disabled when the effects of their 
impairments can be properly 
documented and evaluated. In a recent 
atudy we conducted of 152 claims filed 
on behalf of infants and children with 
Down syndrome, we found that all 
children with non-mosaic Down 
ayndrome could establish that they met 
or equaled our listings by the age of 6 
months. In addition, 77 percent of 4-to-5-
month-old infants could be found to 
meet or equal a listing. Consequently, 
we hove changed our regulations to 
reflect these new data and our new 
policy. 

We have also made this change in 
response to interest in the evaluation of 
childhood disability from some members 
of Congress, the public, advocacy 
groups, and others . During the past 2 
years, legislation has been introduced in 
both Houses of Congress which, if 
enacted, would establish a rebuttable 
presumption of disability for children 
under age 4 with congenital or genetic 
impairments, including Down syndrome. 
Two of the com.menters on the NPRM 
suggested that we have a separate 
listing for Down syndrome. We have 
also recently met with advocates for the 
rights of disabled children, who urged us 
to consider creating a category of 
disability for infants based on the 
diagnosis of Down ayndrome. Finally. 88 
we draft new rules to comply with the 
Supreme Court's decision in Zebley, we 
have been consulting with experts in 
childhood disability. All of the experts 
who addreued the 1ubject 1upported 
the idea that infants with Down 
syndrome should be found disabled by 
virtue of the diagnosis and its well· 
established medical and functional 
implications. 

Other conditions, including mosaic 
Down 1yndrome, that can affect 1everal 
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body systems in ways similar to Down 
syndrome, will be evaluated under 
listing 110.07, which we originally 
proposed as listing 110.06. Conditions to 
be evaluated under this listing (for 
example, PKU and fetal alcohol 
1yndrome) can certainly be disabling, 
but are not as invariably disabling as 
non-mosaic Down syndrome. The new 
li1ting 110.07 will facilitate and expedite 
adjudication and help to ensur1t that 
proper consideration is given to the 
variety of possible manifestations of 
these disorders. 

Moaaic Down syndrome is a rare form 
of the condition which manifests a wide 
range of impairment severity. The 
condition can be profound and 
disabling. but it can also be ao alight as 
to go undetected. Therefore. we do not 
believe that it would be appropriate to 
find that individuals meet the listing 
based solely on this diagnosis. However, 
we want to stress that children with 
mosaic Down syndrome can still be 
found disabled if they meet or equal 
final listing 110.07; furthermore, under 
the new policy we follow pursuaru to 
the Supreme Court's decision in Zebley, 
we may also find such children disabled 
based upon an individualized 
assessment of their functioning, even if 
they do not have an impairment that 
meets or equals these new listings, or 
any other listings. 

Listing 110.07 will also be used to 
evaluate those claims of children with 
mental retardation of known causes 
usociated with impairments of other 
body systems. However, listing 112.05, 
relating to mental retardation, is being 
retained because it will continue to be 
needed to evaluate the large number of 
claims in which mental retardation is 
alleged but in which the medical cause 
cannot be medically identified. 

We are also revising the introductory 
material in 110.00 to identify better what 
is meant by the term "catastrophic 
congenital abnormalities or diseases" 
and to describe a level of severity which 
is considered sufficient to find a person 
disabled by these abnormalities or 
diseases. We have expanded the 
introduction by including several major 
congenital abnormalities that do not fall 
into the "catastrophic" category 
described in listing 110.08. We believe 
these changes will help ensure greater 
uniformity and equity in the 
adjudicative process for children with 
conditions that usually affect more than 
one body system. 

In response to other concerns 
expre11ed by the commenter&, we have 
al10 revised the documentation 
requirements in proposed 110.00C 
(110.00B in the final regulations) to 
indicate that medical evidence that is 

persuasive that a positive diagnosis of 
non-mosaic Down syndrome has been 
confirmed by appropriate laboratory 
testing, at some time prior to evaluation, 
is acceptable in lieu of a copy of the 
actual laboratory findings. Paragraph A 
of final listing 110.07 (proposed listing 
110.06) has also been revised to include 
additional neurological and 
developmental criteria to a11ure wider 
application to other impairments that 
are intended to be covered, and the 
documentation requirements in 110.00B 
(previously in proposed l 10.00C) have 
been revised to prevent any possible 
conflicts between the documentation of 
Down syndrome and other impairments 
evaluated under this listing. 

The comments we received and the 
changes we have made are addre11ed in 
more detail in the following discussion. 
We condensed, summarized, or 
paraphrased many of the written 
comments we received. We received 
several comments which did not pertain 
to the proposed changes in the listings; 
we have referred them to the 
appropriate Social Security office for 
reply. 

Discu11ion of General Comments 
Comment: Two commenters 

expressed the belief that the proposed 
listing did not adequately address the 
major adjudicative problem with Down 
1yndrome; that is, of children less than a 
year old. These comments expressed the 
view that the listing should define 
appropriate developmental milestones 
in early life and provide guidelines for 
testing younger infants with Down 
syndrome. One of the commenter& 
suggested that we consider such 
claimants as presumptively disabled 
and subsequently evaluate the claim. 

Response: The comment has been 
adopted in part. We have provided in 
final listing 110.06 that when non-mosaic 
Down syndrome is established by 
clinical and laboratory findings the child 
will be considered disabled from birth. 
Although some older claimants will 
benefit from the new listing, we expect 
that the greatest benefit of this new 
listing will be in its application to young 
infants, especially from birth to 6 
months. With regard to the comment on 
defining milestones and providing 
guidelines for testing, the discussion in 
112.00B applies to evaluating milestones 
and age-appropriate activities in 
children with any impairment. We will 
also provide additional guidance in the 
revised childhood mental listings and in 
the new regulations we are now 
preparing in response to the Supreme 
Court's decision in Zebley. 

Comment: Another cnmment noted 
that the proposed listing included other 

hereditary and congenital conditions as 
well as Down syndrome. The 
commenter suggested that a separate 
listing be established for Down 
syndrome. A 1imilar comment expressed 
concern that the combining of Down 
syndrome with other impairments could 
result in conflicts regarding 
documentation. 

Response: We agree with the 
comments. We have, therefore, added a 
separate listing 110.06 for non-mosaic 
Down syndrome. and redesignated the 
listing we proposed as 110.06 as final 
listing 110.07. Proposed listing 110.06 
was developed primarily to address 
evaluation considerations specific to 
Down syndrome; however, there are 
many other conditions that manifest 
similar multisystem impairments for 
which final listing 110.07 can ensure a 
more accurate evaluation of disability. 
We have also revised this listing to 
clarify the documentation requirements 
to ensure that conflicts regarding 
documentation between Down 
syndrome and other impairments will 
not result. 

Di1CU11ion of Specific Comments 

110.00 Multiple Body Systems 

Comment: One commenter stated that 
the criteria we proposed in 110.00B were 
not clear as to whether anencepbaly and 
Tay-Sachs disease should be evaluated 
under proposed listing 110.06, which 
required functional limitations, or under 
listing 110.08, which provides for an 
allowance on the basis of diagnosis and 
prognosis alone. 

Response: We agree with the 
comment and have clarified the criteria 
that were in proposed 110.00B. 
Catastrophic conditions such as 
anencephaly and Tay-Sachs disease 
where early death or profound 
development impairment is reasonably 
certain, should continue to be 
adjudicated according to listing 110.08. 
We have revised paragraphs A and B of 
110.00 to make this clear. A new 
paragraph A incorporates in the final 
regulation the major features previously 
found in the paragraphs A and B of the 
proposed regulations. 

Comments: One commenter suggested 
that the phrases "fetal alcohol 
syndrome" and "1evere chronic 
neonatal infection" in proposed 110.00B 
be omitted because they did not 
describe any 1pecific diagnostic entities. 
Another reason the commenter 
recommended that "fetal alcohol 
1yndrome" should be omitted was that 
there was no specific diagnostic test as 
required by proposed 110.00C. 
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Response: The comment was not 
adopted. "Fetal alcohol syndrome" Is a 
medical term used to describe the triad 
of specific dysmorphic facial features, 
growth deficiency, and central nervous 
1ystem dysfunction including hypotonia, 
interference with motor coordination, 
and mental retardation. The term 
"1ev"!re chronic neonatal infection" 
refers primarily to those diagnoatic 
condition, euch a11 toxoplasmosis, 
rubella, cytomegalic inclusion dieease, 
herpe11 encephalitis, and other eerious 
infectioue proceHes that can result in 
long-term impairment in infants and 
young children. Further, the intent of 
110.00C was to require definitive teats in 
only those instances where appropriate, 
I.e .. such a test is available and usually 
performed in accordance with accepted 
medical practice in order to confirm the 
presence of a medical condition. In 
response to the commenter, the 
explanatory material in the final 110.00B 
has been revised to make this clear. 

Comment: Another commenter 
pointed out that "fetal alcohol 
1yndrome" may be suspected by clinical 
findings but caMot be confirmed by 
laboratory methods, whereas other 
conditions euch as Down syndrome can 
be clearly diagnosed through laboratory 
studies, thus making a clinical 
description redundant and superfluous. 
The commenter recommended that 
proposed 110.00C be revised to require 
definitive laboratory tests or a clinical 
description, whichever is appropriate. 

Response: The comment was not 
adopted because a positive diagnosis of 
Down syndrome caMot be established 
through the results of laboratory testing 
alone. The use of laboratory tests is 
limited to confirmation of a diagnosis 
that has been suggested on the basis of 
clinical descriptive evidence. Therefore, 
the documentation must include a 
clinical description of the physical 
findings as well as definitive laboratory 
tests where appropriate. 

Comment: A commenter expressed 
concern that the material in parenthesis 
in 110.00B was not as clear as the 
developmental milestone discussion in 
the third paragraph of 112.00B and 
1uggested that the discuBSion in the third 
paragraph of 112.00B be repeated or 
refen-ed to in 110.00B. 

Response: We agree with the 
comment and have revised the final rule. 
A reference to the discussion of 
developmental criteria that appears in 
112.00 has been added to final 110.00A. 
This will clarify that the parenthetical 
material was not meant to be discussion 
of developmental milestone criteria but 
to provide epecific guidance as to what 
would constitute a significant 

interference with age-appropriate 
activities. 

Comment: One commenter stated that 
the discuHion of age-appropriate 
activities in 110.00B appeared In conflict 
with the description In proposed 
paragraph A of li11ting 110.06. In 110.00B, 
we define significant limitation of age­
appropriate activities In an infant as 
developmental mileetone age not 
exceeding two-thirds of chronological 
age at the time of evaluation. That 
criterion was not included in paragraph 
A of proposed li11ting 110.06, where age­
appropriate activities stand alone, but 
did appear in paragraph B of proposed 
listing 110.06, where an additional 
impairment was required to meet the 
listing. 

Response: We disagree. The definition 
that we proposed in 110.00B (110.00AZ in 
the final regulation), of what constitutes 
a significant interference with age­
appropriate activities in an infant, is to 
be used in evaluating claims under both 
paragraphs A and B of final listing 
110.07 (proposed listing 110.06). A 
severity level has been establiehed 
under paragraph A of listing 110.07 in 
the final regulations which is internally 
consistent with that required under 
paragraph B of lieting 110.07 in the final 
regulations. The additional impairment 
in paragraph A of listing 110.07, which 
corresponds to the additional 
impairment required under paragraph B 
oflisting 110.07, is the hypotonia or 
other cause of motor dysfunction. To 
ensure that the level of severity is 
understood, the definition is repeated in 
paragraph B of listing 110.07 of the final 
rules. 

Comment: One commenter indicated 
that proposed 110.00D (110.00C in the 
final regulations), which stated that the 
combined impairments m..ist be 
evaluated together to determine if they 
are equal in severity to a listed 
impairment, was UMecessary because 
equivalency is inherent in the sequence 
of evaluation. 

Response: We agree with the 
commenter that equivalency is part of 
the sequential evaluation process. 
However, because the listings in 110.00 
are somewhat different from the other 
listed impairments in Part B in that they 
often involve combinations of 
impairments, we do not agree that 
110.000 is 11Mece11ary. We want to be 
very clear in explaining that the 
impairments described in 110.00 rarely 
involve single physical or mental 
manifestations and that one shoud not 
assume that the failure of any single 
manifestation to meet a listing is the end 
of the inquiry at the listing level. 
Children who have the conditions 

contemplated by final listing 110.07, but 
who do not meet the listing, may 
nevertheleae have combinations of · 
impairment, that are equivalent in 
severity to listing 110.07. 

110.06 Multiple Body Dysfunction 

Comment: One commenter noted that 
there waa no mention of the upper age 
limit which appli~s to proposed listing 
110.06; whereas, m the American 
Aseociation of Mental Deficiency 
(AAMD) manual the 18th birthday is 
given as the upper limit of the 
developmental period. 

Response: In our judgment it is not 
necessary to state an age Ii.tr.it in the 
listing itself because U 404.1525 and 
416.925 of our regulations state that Part 
B of the Listing of Impairments applies 
only to the evaluation of impairments of 
persons under age 18. 

Comment: One commenter exprened 
concern with the format used in 
proposed listing 110.06 for making 
reference to other listings and suggested 
that we revise the format. The 
commenter indicated that the format in 
the proposed listing was not consistent 
with the format of other reference 
listings in the Listing of Impairments, 
auch as listings 109.09, 104.03, or 12.09. 

Response: The comment was adopted 
in part. With the exception of the format 
proposed for paragraph B of final listing 
110.07, the format is similar to, if not the 
same as in the other listings cited. We 
have revised the format of paragraph B 
of final listing 110.07 to conform with the 
other listings. 

Comment: One commenter requested 
that we clarify what we meant by 
"infant" in paragraph A of proposed 
listing 110.06. 

Response: We adopted the comment 
in part. We have added the phrase "or 
young child" after the word "infant" to 
clarify that the term was not meant to 
exclude the young child. There is no 
universally accepted definition of 
infancy according to upper age limit, 
developmental milestones or activities. 
For example. "Dorland's Illustrated 
Medical Dictionary," 26th Edition (W.B. 
Saunders Co., 1981). defines infancy as 
the time from the termination of the 
newborn period (i.e., the first 28 days of 
life) to the time of assumption of erect 
posture at 12 to 14 months of age. Some 
aources make reference to children as 
"infants" when below the age of 18 
months, and thereafter as "children." 
Other,. however, extend infancy to the 
end of the first 24 months. We are using 
the phrase "infant or young child" to 
avoid the situation of having the criteria 
inadvertently restricted in application to 
an arbitrary definition based on 
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chronological age. The criteria can and 
are meant to be applied to a child of any 
age where there may be some 
interference in developmental tasks 
1uch as those listed. 

Comment: A commenter 1uggested 
that since proposed listing 110.06 was 
not limited to Down syndrome, the 
listing ehould also include neurological 
deficits. The same commenter also 
1uggested that additional examples of 
age-appropriate developmental • 
activities for young infants, such as 
following. recognition, and smiling, need 
to be included. 

Response: We agree in part with the 
commenter's suggestions. We have 
revised final listing 110.07 to include 
neurological deficits and have added 
ewallowing. following, reaching, and 
grasping to the example of age­
appropriate major daily or personal care 
activities. We did not add recognition 
and smiling in the final listing, even 
though we agree that they are additional 
examples of age-appropriate behavior. 
Normal milestones, in the first year of 
life, include turning toward stimuli and 
eimple causal mean-ends interactions 
with the inanimate and animate world. 
However, recognition and smiling are 
difficult activities to define and 
measure. The other age-appropriate 
major daily or personal activities 
included in the final listing are easier to 
define and measure. 

Comment: Two commenters 
considered the format for paragraph B2 
of proposed listing 110.06 to be 
confusing. Both commenters suggested 
an alternate format. One of the 
comrnenters also expressed concern that 
the two-thirds milestone criteria would 
complicate adjudication. 

Response: The comment was adopted 
in part. We agree that the format may 
have been somewhat difficult to 
understand and have revised it to 
improve its clarity. However, we believe 
it is important to have a measurement of 
milestone performance; i.e., two-thirds 
of chronological age, which corresponds 
to an IQ of 60-69 for those infants and 
young children who cannot be evaluated 
with standardized intelligence tests. 
Methods for determining developmental 
age relative to chronological age, using 
milestone criteria , have been well 
established, and the procedure for 
determining two-thirds age milestones 
are no different than longstanding 
procedures for determining one-half age 
milestones. 

Comment: One commenter requested 
that we include a further explanation of 
our definition of mental retardation in 
paragraph B of proposed listing 110.06. 
The commenter asked how the 
definition in this listing related to the 

definition found in the AAMD manual, 
"Classification in Mental Retardation" 
(1983). 

Response: The comment was not 
adopted. We believe that the definition 
in paragraph B of final listing 110.07 is 
consistent with the definition in the 
AAMD manual even though the 
definition in listing 110.07 would not 
require us to use formal testing where a 
description of adaptive deficits could be 
eatisfactorily evaluated according to 
established developmental norms, as 
indicated in 112.00B. We do not believe 
that it is necessary to add the 
requirement of formal testing to the 
listing and we have not done so in the 
final rules. 

Comment: The same commenter 
questioned the cutoff IQ score presented 
in paragraph B of proposed listing 110.06 
(i.e., 69) since the AAMD manual and 
the "Diagnostic and Statistical Manual 
of Mental Disorders", third edition, 
revised (DSM-Ill-R) mention 70 as the 
upper limit for IQ scores in the range of 
mental retardation. 

Response: The cutoff IQ score of 69 is 
consistent with other listings in the 
current Listing of Impairments. 

Comment: One commenter raised the 
question why the standards in proposed 
listing 110.06 were different than in 
listing 112.05. 

Response: We intended a similar level 
of severity under paragraph B2 of 
proposed listing 110.06 as currently 
exists under paragraph C of listing 
112.05. In the final rules, we have 
revised paragraph B of listing 110.07 to 
make it clear that the standard under 
these criteria is consistent with the 
standard established under paragraph C 
of listing 112.05 regarding the IQ 
criterion. 

Comment: One commenter indicated 
that to be consistent with listing 110.02, 
the wording "growth failure" in 
paragraph C oflisting 110.06 should be 
changed to "growth impairment." 

Response: The recommendation was 
accepted and the listing had been 
revised to reflect it. 

Comment: The aame commenter 
recommended that to be conaistent with 
the wording in 102.00 the word 
"impairments" should be substituted for 
the word "defects" in paragraph D of 
proposed listing 110.06. 

Response: We agree with the 
recommendation and have made this 
change. 

Comment: One commenter raised the 
question whether the speech defect 
described in paragraph D of proposed 
listing 110.06 included only those speech 
conditions due to a hearing defect, as 
required under listing 102.08. The 
commenter recommended that epeech 

defects attributable to other causes, 
euch as those under listing 111.09, 
should also be included. 

Response: The comment was adopted. 
We agree that neurological disorders 88 
a cause of epeech and language 
impainnents as described under listing 
111.09 should be included in addition to 
those referred to under 102.00. In the 
final rules we have revised the sentence 
to read, "Significant interference with 
col'Il?1uni~atio~ due to speech, hearing, 
or VJsual 1D1pa1J1Dents as described 
under the criteria in 102.00 and 111.09." 

Comment: One commenter noted that 
in paragraph F of proposed listing 110.06 
the reference listing included listing 
111.02, major motor seizures, but 
excluded listing 111.03, minor motor 
seizures. In the commenter's opinion this 
did not appear appropriate, and the 
commenter recommended that we 
include minor motor seizures in 
paragraph F of proposed listing 110.06. 

Response: The comment was adopted. 
Multisystem disorders when manifested 
by seizures are more often associated 
with the major motor type than the 
minor motor type. However, we have 
included minor motor seizures in 
paragraph F of listing 110.07 in the final 
regulations. 

Regulatory Procedures 

Executive Order 12291 

The Secretary has determined that 
this is not a major rule under Executive 
Order 12291 because the changes we 
have made will have little, if any, impact 
on costs. Therefore, a regulatory impact 
analysis is not required. 

Paperwork. Reduction Act 

These regulations will impose no new 
reporting or recordkeeping requirements 
subject to clearance by the Office of 
Management and Budget. 

Regulatory Flexibility Act 

We certify that these regulations will 
not have a significant economic impact 
on a substantial number of small entities 
because they primarily affect only 
individuals who are applying for title D 
or title XVI benefits based on disability. 
Therefore, a regulatory flexibility 
analysis as provided in Public Law 96-
354, the Regulatory Flexibility Act, is not 
required. 
(Catalog of Federal Domestic Auistance 
Program No. 93.802, Diaability Insurance) 

List of Subject, in 20 CFR Part 404 

Administrative practice and 
procedure, Death benefits. Dissbility 
benefits, Old-Age, Survivors and 
Disability Insurance. 
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Dated: July 26. 1990. 
Gweodol)'ll S. Kina, 
Commissioner of Social Security. 

Approved: October 4, 1990. 
I.owl W. Sullivan, 
Secretary of Health and Human Service,. 

Part 404 or Chapter m or title 20 of the 
Code of Federal Regulations is amended 
to read •• follows: 

PART 404-{AMENDEDJ 

t. The authority citation for aubpart P 
of part 404 ia revised to read as follows: 

Authority: Sect. 202, 205 (a), (b), and (d)­
(b), 216(i), 221 (a) and (i), 222(c), 223, 225, and 
1102 or the Social Security Act. as amended; 
42 U.S.C. 402, 405 (a), (b), and (dHh). U6(i), 
421 (a) and (i), 422(c), 423. 425. and 1302; tee. 
505(1) of Pub. L 96-265, 94 Stat. 473; secs. 2(d) 
(2). (5), (6), and (15) of Pub. L 98-460, 98 Stat. 
1797, 1601, 1802, and 1808. 

Appendix t to Subpart P-(Ameoded) 
2. Listing 110.00, Multiple Body 

Systems, of Part B of Appendix 1 
(Listing of Impairments), of subpart Pis 
a.mended by revising the text of 
paragraphs A and B. by adding a new 
paragraph C and by adding new listings 
110.06 and 110.07 to read as follows: 

110.00 Multiple Body Syttem• 
A. Thi• section refert to those lire­

threateruna cata,trophic congenital 
abnormalities and other eerioue hereditary, 
congenital. or acquired disorders that uaually 
affect two or more body 1y1tem• and are 
expected to: 

1. Reault in early death or developmental 
attainment or leu than 2 years of age 11 
described in litting 110.08 (e.g .. anencephaly 
or Tay-Sache); or 

2. Produce long-term, if not life-long. 
tignificant interference with age-appropriate 
major daily or personal care activities 11 
described in lietinge 110.06 and 110.07. 
(Significant interference with age-appropriate 
activities ia considered to exist where the 
developmental milestone age did not exceed 
two-thirds or the chronological age at the 
time of evaluation and ,uch interference baa 
luted or could be expected to 1111 at leaat 12 
month,.) See 112.00B for a diecuuion or 
developmental milestone criteria and 
evaluation or age-appropriate activities. 

Down ayndrome (except for mo11ic Down 
1yndrome. which i1 to be evaluated under 
listing 110.07) eetabliehed by clinical findings, 
including the characteriatic physical featurea, 
and laboratory evidence i• conaidered to 
meet the requirement or listing 110.06 
commencing at birth. Examplea or diaorden 
that ,bould be evaluated under listing 110.07 
include mouic Down ayndrome and 
c:hromo,omal abnonnalitiea other than Down 
1yndrome, In which a pattern of multiple 
impairment• (including mental retardation) is 
known to occur, pbenyl.ketonuria (PKU). fetal 
alcohol syndrome. and eevere chronic 
neonatal infection• 1uch II toxopl11mo1i1, 
nabella ayndrome, cytomegalic lnclua!on 
dlaeue, and berpea encepbalitia. 

B. Documentation must Include 
confinnation or a positive diagnoai, by a 
clinical description of the usual abnonnal 
physical findings 111ociated with the 
condition and definitive laboratory teat,. 
includini chromo,omal analysis. where 
appropriate (e.g., Down tyndrome). Medical 
evidence that ia per,uaaive that a positive 
diagno1i1 baa been confinned by appropriate 
laboratory testing. at aome time prior to 
evaluation. i• acceptable in lieu of a copy of 
the actual laboratory report. Documentation 
of immune deficiency diseaae muat be 
1ubmitted and may include quantitative 
immunoglobulina, ,kin teats for delayed 
bypenensitivity, lymphocyte 1timulative 
teat,, and meaaures of cellular immunity 
media ton. 

C. When multiple body 1y1tem 
manife1tation1 do not meet one of the 
eatabliahed criteria of one or the liatings, the 
combined impainnenta must be evaluated 
together to determine if they are equal in 
severity to a liated impairment. 

• 
110.06 Down syndrome {excludina mosaic 

Down syndrome) established by clinical and 
laboratory findings. as described in 110.00B. 
Consider the child diaabled from birth. 

110.07 Multiple body dysfunction due to 
any confll'Dled (eee :.10.00B) hereditary, 
congenital, or acquired condition with one of 
the following: 

A. Persistent motor dysfunction II a re1ult 
of bypotonia and/ or mu,culoakeletal 
weakness, poatural reaction deficit. abnonnal 
primitive reflexes, or other neurological 
lmpainnent II described in 111.00C. and with 
1ignificant interference with age-appropriate 
major daily or penonal care activitiea, wblch 
in an infant or young child include 1uch 
activitiea II head control. ,wallowing, 
following. reaching. graaping. turning. aitting, 
crawling, walking. taking aolids, feeding self; 
or 

B. Mental retardation aa evidenced by one 
of the following: 

1. Mental retardation aa deacribed in 
112.0SA. B. or C; or 

2. Achievement of only those 
developmental milestones generally acquired 
by children no more than two-thirds of the 
child', chronological age, and a phy1ical or 
other mental impainnent impoaing additional 
and 1ignificant re1trictions or function or 
developmental progresaion; or 

C. Growth impainnent aa described under 
the criteria in 100.02A or B: or 

D. Significant interference with 
communication due to 1peech. bearing. or 
viaual impainnent1 11 deacribed under the 
criterie in 102.00 and 111.09; or 

E. Cardiovaacular impainnent, aa 
deacribed under the criteria in 104.1)0; or 

F. Other lmpainnent1 auch 11. but not 
limited to, malnutrition. bypothyroidiam. or 
1ei%111e1 ahould be evaluated under the 
criteria in 105.08, 109.02 or 111.02 and 111.03, 
or the criteria for the affected body 1y1tem. 

• 
(FR Doc. ll0-26745 Filed 12-11-'IO; 8:45 am) 

IILUNG COOl •1•a-M 

20 CFR Parts 404 and 416 

[Regulatlona No. 4 and 16) 

RINOHO-A896 

Dtublllty lnaurance and Supplemental 
Security Income; Mental Disorders In 
Children 

AGENCY: Social Security Administration, 
HHS. 
ACTION: Final rule. 

IUMMARY: These amendments revise the 
medical criteria in the Listing of 
Impairments that are used to evaluate 
mental disorders in children under age 
18 for the disability programs in title 11 
and title XVI of the Social Security Act 
(the Act). The revisions reflect advances 
in medical knowledge, treatment, and 
methods of evaluating mental disorders 
in children and provide up-to-date 
criteria for use in the evaluation of 
disability claims based on childhood 
mental disorders. 

These amendments revise the criteria 
we use when determining whether 
children's impairments meet or equal the 
aeverity of the impairments found in the 
mental disorders listings. The Supreme 
Cow1's February 20, 1990. decision 
Sullivan v. Zebley et al., __ U.S. 
_ 110 S.Ct. 885 (1990). requires us 
to provide an individual assessment of 
the functional impact of a child's 
impairments when the severity of the 
impairments does not meet or equal the 
severity of the impairments found in the 
Listing of Impairments. Since the Court's 
decision did not preclude the use of the 
listings as a basis for a decision that a 
child is disabled, the listings contained 
in these final rules will be used to 
determine that a child is disabled based 
on an impairment that meets or equals 
the severity of a listed impairment. We 
currently are developing standards to 
implement the Supreme Court's decision 
in Zebley. Until these standards are 
implemented. disability claims filed on 
behalf of children with impairments will 
not be denied based only on our finding 
that the severity of their impairments 
does not meet or equal the criteria set 
out in theee final rules. 
DATIi: These rules are effective 
December 12, 1990. 
,011 IIUIITHER INFORMATION CONTACT: 
William J. Ziegler, Legal Assistant, 
Office of Regulations, Social Security 
Administration. 6401 Security 
Boulevard, Baltimore, MD 21235, (301) 
965-1759. 
IU~MENTARY INFORMATION: The 
criteria for evaluating the severity of 
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mental disorders in children are found 
in 112.00 of Part B of the Listing of 
Impairments in Appendix 1 of subpart P 
of part 404 of title 20 of the Code of 
Federal Regulations (CFR). Appendix 1 
la divided into Part A and Part B. The 
criteria in Part A describe impairments 
that are aevere enough to prevent a 
per1on from doing any gainful activity, 
absent evidence to the contrary:Part B 
of Appendix 1 contains additional 
criteria that only apply to the evaluation 
of impairments of persons under age 18. 
Part B was initially included only in 
Appendix 1 of 1ubpart I of part 416 in 
1977, aubsequent to the enactment of the 
Supplemental Security Income (SSI) 
program. While Part B applies mainly to 
claims by children for SSI benefits 
based on disability under title XVI of 
the Act, it also applies to aome claims 
for disability insurance benefits and 
child's insurance benefits under title ll. 
In recodifying the title U and title XVI 
disability regulations on August 20. 1980 
(45 FR 55566), we took the criteria used 
in making disability determinations out 
of part 416 and placed them only in 
Appendix 1 of subpart P of part 404. Thia 
was done to eliminate repetition in the 
regulations, aince the criteria contained 
in Appendix 1 apply to both the title II 
and title XVI disability programs. (See 
20 CFR 404.1525 and 416.925.). 

When parts of the Listing were 
revised and published in Federal 
Register on December 6, 1985 (50 FR 
50068). we indicated in the preamble 
that medical advancements in disability 
evaluation and treatment, and our 
increased program experience would 
require us to review and update the 
Listing periodically. Accordingly, we 
published termination dates ranging 
from 4 to 8 years for each of the specific 
body system listings . These dates 
currently appear in the introductory 
paragraphs of the Listing; the expiration 
date for Part B of the listings for mental 
disorders in children was December 5, 
1993. We are now updating the mental 
disorders listings in 112.00 (Part BJ and 
extending the effective date of these 
revised listings for 5 years from the date 
of their publication. We intend to 
carefully monitor these regulations over 
the 5-year period by providing ongoi1!8 
evaluation of the medical evaluation 
criteria. Therefore, 5 years after 
publication of the final rules, these 
regulations will cease to be effective 
unlen extended by the Secretary or 
revised and promulgated again as a 
result of the findings from the evaluation 
period. 

These regulations were published in 
the Federal Register (54 FR 33238) as a 
Notice of Proposed Rulemaking (NPRM) 

on August 14, 1989. Interested persona, 
organizations. and groups were invited 
to aubmit comments pertaining to the 
proposed amendment■ within a period 
of 80 days from the date of publication 
of the NPRM. The comment period 
ended on October 13, 1989. After 
carefully considering the comments 
contained ui the 145 letters we received 
regarding the proposed rules, we are 
adopting the proposed rules with 
modifications explained later in this 
preamble. 

Explanation of the f"mal Rules 
We have updated the medical terms 

we use to describe the major mental 
disorders of childhood, their 
characteristics, and symptoms to 
conform to the terminology currently 
used by psychiatrists, psychologists, 
pediatricians, and other profeHionals 
who treat children who have mental 
disorders. The terminology we proposed 
in the NPRM in the Federal Register of 
August 14, 1989 (54 FR 33238) was baaed 
on the third edition of the "Diagnostic 
and Statistical Manual of Mental 
Disorders" (DSM-III). published by the 
American Psychiatric Aasociation 
(APA) in 1980. We have revised these 
final listings so that they are based on 
the terminology used in the revised third 
edition of the "Diagnostic and Statistical 
Manual of Mental Disorders" (DSM-W­
R). published by the APA in 1987. This 
edition, as the previous edition, gives a 
common basis for communication, 
which is particularly important in 
evaluating medical reports used in 
determining disability. In most 
instances, any differences between the 
terminology in the DSM-III-R and the 
DSM-III do not have a substance effect 
on the rules from the way we proposed 
them; we describe any important 
changes below and in the "Public 
Comments" section of this preamble. 

The listings are also more specifically 
related to distinct types of mental 
disorders. Thus, we have included fewer 
disorders under the same listing than 
were grouped together under the former 
listings. The result is an increase in the 
number of listings from four to eleven. 
The organization of mental disorders is 
based on the DMS-lll-R. which provides 
a more realistic organization in terms of 
the common characteristics of the 
mental disorders that are evaluated 
under a particular listing. 

In the NPRM, we proposed to confine 
the use of the Psychiatric Review 
Technique to those cases in which we 
used the criteria of the adult mental 
listings to evaluate children's claims. 
However, in response to several public 
comments, we reconsidered using a 
technique to aBSist in the evaluation of 

claims filed on behalf of children with 
mental disorders. We are now preparing 
revisions to the technique and plan to 
publish these reviaions in an NPRM. 

We have also reviaed the terminology 
used to describe the various age groups. 
The term "newborn and younger 
infants" is used to describe children 
from birth to attainment of age 1, and 
the term "older infants and toddlers" 
means children age 1 to attainment of 
age 3; the term "infants and toddlers" 
refers to both groups together, that is, 
from birth to attainment of age 3. 

One of the major changes from the 
NPRM is in the way we will apply the 
paragraph B criteria. Many public 
commenter& questioned why certain 
listings required children to meet more 
of the paragraph B criteria than others. 
They stated that if the paragraph B 
criteria represented functional measures 
of listing-level severity, it should follow 
that the same number of paragraph B 
criteria would be disabling under all of 
the listings. We agree with the 
commenters and have revised the 
listings 110 that all listings that employ 
paragraph B criteria have the same 
number of functional requirements. 

Another major change in the way we 
apply the paragraph B criteria is that we 
will require children aged 3 to 
attainment of age 18 to meet two of the 
age-appropriate paragraph B criteria. In 
aome listings, this is an increase from 
the proposed listings, whereas in others 
it is a decrease. We explain the reasons 
for these changes below. Older infants 
and toddl-:irs, age 1 to attainment of age 
3, will have to meet only one of the age­
appropriate paragraph B criteria; 
aimilarly, final listing 112.12 (proposed 
listing 112.10), the listing for newborn 
and younger infants from birth to 
attainment of age 1, also requires only 
one criterion. 

The final listings also include a 
significantly revised listing 112.08 and 
two new listings, which we added in 
response to numerous public comments. 
In the NPRM, we proposed a listing 
112.08, Personality Disorders, that did 
not provide specific criteria for the 
evaluation of these disorders in 
children. Instead. it was a reference 
listing to listing 12.08 in Part A of 
Appendix 1 to subpart P of the 
Regulations No. 4, the adult listings. In 
response to comments, we have 
replaced the reference listing with a 
complete liating. which includes 
paragraph A and paragraph B criteria 
apecific to children. 

We also agreed with the many 
commenter& who urged us to add new 
listings for psychoactive substance 
dependence _disorders (final listing 
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112.09) and attention deficit 
hyperactivity disorder (final listing 
112.11). We describe both of these 
listings in the summary below and 
address the public comments in the 
public comment section of this 
preamble. We have renumbered two of 
the listings to reflect the addition of 
these two new listings. Autistic Disorder 
and Other Pervasive Developmental 
Disorders. proposed as listing·l.12.09, is 
DOW final listing 112.10, and 
Developmental and Emotional Disorders 
of Newborn and Younger Infants 
(originally called "Developmental and 
Emotional Disorders of Infancy" in the 
proposed rules at 112.10) is now listing 
112.12. 

The following is a summary of the 
listings we are adopting in these final 
rules and some of the more extensive 
changes we have made from the text of 
the proposed rules. We describe other 
changes in the public comments section 
of this preamble. 

112.00 Preface 
In 112.00A of the preface, 

Introduction, we explain the basic 
approach used in the listings. In this 
eection. we explain that each listing 
begins with an introductory statement 
(capsule definition) that describes the 
disorder or disorders addreBSed by the 
listing. If a child hes a mental disorder 
described by this capsule definition, the 
listing is used to evaluate the disorder to 
determine whether the child "meets" the 
listing. Most of the listings then continue 
with a dual approach, which divides 
each listing into two paragraphs. The 
first paragraph (the paragraph A 
criteria) describes the characteristics 
necessary to substantiate the existence 
of a listed mental disorder, while the 
second paragraph (the paragraph B 
criteria) describes the applicable 
restrictions and functional limitations 
which may result from the disorder in 
children and the number of paragraph B 
criteria needed to 1&tisfy the eeverity 
requirement of the listing. 

In response to public comments, we 
have added a new paragraph at the end 
of 112.00A to emphasize that the 
impairments in the listings are examples 
of some of the most common disabling 
mental disorders that may effect 
children. The new paragraph provides 
that when a child has a medically 
determinable impairment that is not 
li1ted or a combination of impairments, 
no one of which meets a listing. we will 
make a medical equivalency 
determination in accordance with 
H 404.1526 and 416.926 of our 
regulations. 

In 112.00B of the preface, Need for 
Medical Evidence, we describe the need 

for medical evidence to 1ub1tantiate the 
exi1tence of a medically determinable 
impairment. Although we have not made 
any eubstantive changes in thi1 
paragraph, we have revieed the firat 
sentence 10 that it contain, language 
that 11 the 1&me Bl language in 
11 404.1525. 404.1526, 404.1528, 416.925, 
416.926, and 416.928 of our regulations. 
The change i1 intended :o clarify our 
meaning of the term "laboratory 
findings" and to make the language of 
the listings consistent with the 
regulations. 

In 112.00C of the preface, Aueument 
of Severity, we describe in detail the 
multiple factors in the paragraph B 
criteria of listing 112.02 which we use for 
a111e1Sing the degree of functional 
limitations required to meet the eeverity 
of the listing in various age groups in 
children. We reorganized the text and 
made several changes to clarify 
terminology; we describe these changes 
in the public comments section. We also 
made several additions in response to 
public comments. These additions are 
intended to provide further detail on the 
importance of parents and others as 
eources of information about a child's 
day-to-day functioning in medical 
evaluations of mental disorders and in 
our adjudication, of the cases. Other 
revisions provide specific detail about 
eources of evidence of the various areas 
of functioning at different age levels. 
Related to these additions ie an 
important change of terminology. We 
have replaced the word "clinical" with 
the word "medical" in this eection and 
throughout the remainder of the preface 
and the listings to underscore our intent 
that all determinations, including those 
that ultimately rely oD the re■ults of 
standardized testing. must be based on 
consideration of all medical evidence, 
which generally incorporates 
information supplied by parents and 
others. We provide a detailed 
explanation for this change, including 
why we chose the word "medical," in 
our responses to the public comments. 

Finally, we have added a etatement in 
the aecond paragraph to explain that 
older infants and toddlers (that i■, 
children from age 1 to attainment of age 
3) may present the 1&me problems of 
diagnosis as younger infants because of 
insufficient developmental 
differentiation. When such children 
have impairments that do not meet the 
lietings, we will consider whether the 
impairments are equivalent to any listed 
impairment, including the impairments 
in listing 112.12 when appropriate to the 
particular facts of a child'• case. 

In 112.00D of the preface, 
Documentation, we discuBS the evidence 
needed to document mental disorders in 

children. ln the final rules, we have 
expanded the firet paragraph to include 
discu111ion of the importance of evidence 
from parents and other sources who 
have _knowl!dge of. a child's day-to-day 
functioning m medical evaluations and 
in our adjudications. Beginning with the 
1eventh paragraph, we have added more 
detail about the use of standardized 
tes~. in~l~ding a new tenth paragraph 
which codif1e1 our longstanding policies 
on how long IQ test results remain valid 
at different ages. A new eleventh 
paragraph specifies that standardized 
intelligence tests are essential to 
adjudications under final listings 
112.osc, D and E. and that listings 
112.0SA, B, and F provide alternatives to 
testing. In the 16th paragraph. we have 
incorporated additional detail on the 
evaluation of children whose principal 
language is not English; these are also 
longstanding policies. Throughout 
112.00D we have also added references 
to pediatricians as expert sources of 
evidence about children's mental 
disorders. 

In 112.00E, Effect of Hospitalization or 
Residential Placement, and 112.00F, 
Effects of Medication, we explain that 
evaluation of mental disorders in 
children must include consideration of 
the fact that medications, 
hospitalizations. and other highly 
1tructured living arrangements may 
minimize the overt indications of severe, 
chronic mental disorders without 
necessarily affecting the functional 
limitations imposed by the disorder. 
Section 112.00F also aclc.nowledges that 
medications may sometimes produce 
1ide effects that add to the functional 
limitations resulting from mental 
disorders in children. The only change 
we have made from the language we 
proposed for both of these sections is 
the addition of a sentence at the end of 
the first paragraph of 112.00E, to provide 
more guidance on how to assess 
functional impairment when structured 
eettings ameliorate the overt indications 
of a mental disorder. 

112.02 Organic Mental Disorders 

We incorporated ten factors that are 
characteristic of organic mental 
disorders in children in the paragraph A 
criteria of the final listing: this is one 
more criterion than we proposed in the 
NPRM. We have also revised the 
language of the capsule definition to 
incorporate the description we had 
originally proposed as the opening 
1tatement to the paragraph A criteria 
and to make the capsule definition 
consistent with the DSM-lll-R. In 
paragraph A, we have provided more 
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examples of medical findings associated 
with the various A criteria. 

Paragraph B contains the restrictions 
or functional limitations used to aneH 
t.'ie aeverity of these disorders and, by 
reference, the disorders is most of the 
other listings. Mental disorders do not 
manifest themselves in the aame way in 
children of different ages. Therefore, 
paragraph B provides criteria for the 
auenment of impairment severity for 
two age groups. "older infants and 
toddlers," age 1 to attainment of age 3, 
and "children," age 3 to attainment of 
age 18. 

The criteria used to assess impairment 
aeverity in older infants and toddlers 
(age 1 to attainment of age 3) are based 
upon functional deficits in the following 
areas: Gross and fine motor 
development. cognitive/communicative 
function, and social functioning. The 
criteria used to assess impairment 
severity in children (age 3 to attainment 
of age 18) are based upon functional 
deficits in the following areas: 
Cognitive/communicative function. 
social functioning. personal/behavioral 
function. and concentration. persistence, 
and pace. 

The criteria in paragraph 112.02B1 
recognize the difficulty of assessing 
specific areas of functional impairment 
in older infants and toddlers. Therefore, 
each of the first three criteria under this 
paragraph is based on a comparison of a 
child's functioning in one of the major 
milestone domains with children who 
are one-half the child's chronological 
age. We believe that a disorder of such 
functional impact in a child age 1 to 
attainment of age 3 is sufficient to 
establish listing-level severity and have, 
therefore, provided that when an older 
infant or toddler, age 1 to attainment of 
age 3, demonstrates functional deficits 
or restrictions in one of the first three 
areas to the degree specified in the 
paragraph Bl criteria, the child will 
satisfy the requirements of listing 112.02. 
We have also provided a fourth criterion 
which states that a child who is 
somewhat less impaired in the major 
milestone domains. but who 
demonstrates this lessor degree 
impairment in et least two of the major 
mileatone domains, will be found to be 
disabled. 

We have revised the language of 
paragraph 112.02B1 to replace the 
language "50 percent or less of the 
anticipated developmental norm," with 
the more straightforward language 
"generally acquired by children no more 
than one-half the child's chronological 
age," in the first three Bl criteria; this is 
not a change in meaning. but a 
clarification of our intent. 

We have made an important change 
in paragraph 112.02B2. A number of 
commenters pointed out that there were 
inconsistencies in the proposed rules, 
especially in the number of paragraph B 
criteria applied throughout the listings. 
As we have already stated, we agree 
with the comment that the functional 
criteria should be uniform, that is, that 
each listing should require the same 
number of paragraph B criteria . 

Five commenters asked us to adopt a 
system whereby a child with "marked" 
impairment of functioning in two of the 
domains of the paragraph B criteria, or 
"extreme" impairment in one domain, 
would meet the severity level of the 
listings. The commenters stated that this 
was the "clinically appropriate" solution 
and that it would " render the listings in 
harmony with professional opinion." 

In a different context, though clearly 
relevant, the American Psychiatric 
Association (APA) has provided 
professional support for this position in 
connection with its study of our adult 
mental criteria. The APA concluded that 
the usefulness of functional domains, 
each of which taps complex phenom ... na, 
is enhanced by requiring demonstrated 
impact in more than just one domain. 
We believe that. although the functional 
domains for children age 3 to attainment 
of age 18 are not identical to those for 
adults, there is some overlaps and they 
do tap similarly complex phenomena. 

Furthermore, when we compared the 
paragraph Bl criteria (that is, the criteria 
for older infants and toddlers, age 1 to 
attainment of age 3} with the paragraph 
B2 criteria (the criteria for children age 3 
to attainment of age 18} we realized that 
we had proposed inconsistent systems 
of rating function at the two age levels. 
In paragraph Bl we had, in effect, 
proposed a system very much like the 
system the five commentera proposed. 
That is, the first three criteria, requiring 
milestones of 50 percent of the expected 
norm in any of the functional domains, 
described such functional impairment 
that they could be characterized as 
extreme, and any one of them in an 
older infant or toddler could alone 
establish disability. This was 
underscored by our fourth criterion in 
paragraph Bl , which recognized that 6 

child who was somewhat less impaired 
in two of the three domains-which 
means a combination of two paragraph 
B criteria at the marked level-would be 
disabled. 

On the other hand, the paragraph B2 
criteria were not based on measurable 
milestones but were based on a 
standard of "marked" impairment. It 
was clear to us that it would have been 
inconsistent with the scheme in 

paragraph Bl to provide that a marked 
impairment in only one functional 
domain would meet the severity of the 
listing; perhaps more importantly, it 
would have contradicted our intent in 
placing the term " marked" on a 
continuum between moderate and 
extreme, that is, that a child's 
impairment could meet or equal the 
aeverity of a listed impairment without 
being profoundly debilitated. 

Therefore, we decided to require that 
children age 3 to attainment of age 18 
would have to meet two of the 
paragraph B criteria . We believe that 
our decision is consistent with the 
APA's research findings about the adult 
paragraph B criteria , that it is " 
clinically appropriate" and that it will 
make our listings internally consistent 
and more understandable . We further 
believe that this change will clarify that 
the requirements in listing 112.02B2 are 
comparable to the requirements in 
listing 112.02Bld and thus provide a 
more realistic frame of reference for the 
evaluation of functional impairment in 
children for both age groups. 

112.03 Schizophrenic, Delusional 
(Paranoid), Schizoaffective, and Other 
Psychotic Disorders 

This listing groups psychotic disorders 
that are more closely related than in the 
former listing. Mood disorders are to be 
evaluated under listing 112.04. 

In the final listing, we have revised 
the title, capsule definition, and the 
paragraph A criteria to reflect DSM-lll­
R terminology. In the new NPRM, we 
had proposed requiring that there be an 
abnormality of affect (blunt. flat, or 
inappropriate affect) associated with 
signs of disrupted thought (incoherence, 
loosening of associations, illogical 
thinking, or poverty of content of 
speech) under criterion 112.03A3. In 
final paragraph 112.03A4. we have made 
abnormal affect a separate paragraph A 
criterion, consistent with DSM-lll-R 
criteria . 

To fulfill the requirements of listing 
112.03, it must be demonstrated that an 
older infant or toddler, age 1 to 
attainment of age 3, who satisfies the 
paragraph A criteria also has functional 
deficits or restrictions in one of the 
areas to the degree specified in the 
criteria of listing 112.02B1 ; a child, age 3 
to attainment of age 18, must 
demonstrate functional deficits or 
restrictions apecified in two of the areas 
in listing 112.02B2. 

112.04 Mood Disorders 

We have changed the title (from 
"Affective Disorders" ) to reflect current 
terminology. We have also revised the 
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cap,ule definition and the paragraph A 
criteria of each of the three types of 
1yndromes in the li1ting to be consi1tent 
with the DSM-W-R and to provide 
criteria that are 1pecific to these 
di1orden in children 

In the former organization of the 
childhood mental listings, mood 
di1orders were evaluated under li1ting 
112.03 ("Psycbo1is of Infancy and 
Childhood") or listing 112.04 
("Functional Nonpsycbotic Disorders"). 
The new listing includes only those 
disorden that are characterized by a 
di■turbance of mood. In paragraph A of 
the listing. we de1cribe the 
characteristics of mood disorders in 
much greater detail than they were 
described in the former listings. 

To fulfill the requirements of listing 
112.04, it must be demonstrated that an 
older infant or toddler, age 1 to 
attainment of age 3, who 1&tisfies the 
paragraph A criteria also has functional 
deficits or restrictions in one of the 
areas to the degree specified in the 
criteria of listing 112.02Bl: a child, age 3 
to attainment of age 18, must 
demonstrate functional deficit, or 
restrictions specified in two of the areas 
in listing 112.02B2. 

112.05 Mental Retardation 
Listing 112.05 now contains six 

separate paragraphs instead of the three 
in the former listing. any one of which is 
a basis for meeting the listing. In 
response to public comments, we have 
revi■ed the language of paragraph A: 
however, it remains the 1&me in concept 
as former listing 112.0SA. Instead of 
using the less specific reference to 
developmental milestones of the former 
listings, we now a88ess the functional 
impact of mental retardation in the 
specific functional domains of lilting 
112.02B. 

Paragraph B contains a new set of 
criteria patterned after adult listing 
12.0SA. These criteria are applicable 
when the child requires assistance for 
personal needs which is groHly in 
exce88 of what is ordinarily expected 
and the use of standardized IQ testing is 
precluded. 

Paragraph C is the former paragraph B 
and remains unchanged. Paragraph D 
corresponds to paragraph C of the 
former listing; the only significant 
change is that we have increased the 
upper IQ limit from 69 to 70 to accord 
with the upper limit of mild mental 
retardation in the DSM-W-R. (We have 
changed all other references in Parts A 
and B of these listings to conform to this 
change. See the descriptions of "Other 
Changes" at the end of this preamble.) 

Paragraph E corresponds to proposed 
paragraph D and was not a part of the 

former listings. It provides an alternative 
to the assessment of children with IQ's 
of 60 through 70. Instead of requiring a 
coexisting physical or mental 
impairment, listing 112.0SE can be met 
with specified levels of dysfunction in 
the domains of listing 112.02B. 

Paragraph Fis new. We added it in 
re1ponse to comments that pointed to 
new rules for evaluating children with 
■erious hereditary. congenital or 
acquired disorders that we had 
proposed in a separate notice and 
subsequently published as li1ting 
110.0782. 

Paragraph F of listing 112.05 provides 
another alternative to paragraph D. It is 
to be used when a child has mental 
retardation which coexists with another 
physical or mental impairment but valid 
IQ test results are lacking. Instead of 
demonstrating an IQ of 60 through 70, 
the child must demonstrate a specified 
level of dysfunction in the cognitive/ 
communicative domains of 112.02B; the 
specified level corresponds to 
developmental milestones normally 
attained by children who are two-thirds 
of a child's chronological age. 

We have also deleted the discussion 
about standardized testing we proposed 
in the opening paragraph of 112.05. As 
we explain in grea ter detail in the 
responses to publi~ comments, we have 
provided clearer and more 
comprehensive discussions in 112.00D in 
lieu of the statement we proposed to 
head the listing itself. Finally, we have 
made minor editorial revisions 
throughout the listing. 

112,06 Anxiety Disorders 
We have revised the title (from 

"Anxiety-Related Disorders") to reflect 
current DSM-Ill-R terminology. In the 
former organization of the listings, 
anxiety disorders were grouped with 
similar mental disorders in a single 
listing (112.04). New listing 112.06 
exclusively covers disorders related to 
anxiety. Items 3, 4, and 6 in paragraph A 
of this listing are similar to items 
covered in the former listing. New 
paragraph Al gives significance to 
separation anxiety. New paragraph A2 
gives significance to avoidance behavior 
of childhood. New paragraph A5 gives 
significance to frequent panic attacks. 
New paragraph A7 provides for the 
inclusion of anxiety disorders resulting 
from traumatic experiences. We have 
also made revisions to the capsule 
definition and the third and fifth A 
criteria to update the terminology 
consistent with the DSM-lll-R and to 
make the listing more comprehensive. 

As in listings 112.02, 112.03, and 
112.04, an older infant or toddler, age 1 
to attainment of age 3, who satisfies the 

paragraph A criteria will fulfill the 
requirements of listing 112.06 by 
demonstrating functional deficits or 
restriction, in one of the areas to the 
d~gre~ 1pe~ifi.ed in the paragraph Bl 
cnt~na of bating 112.02; a child, age 3 to 
attainment of age 18, must demonstrate 
functional deficit• or restrictions 
■pecified in two of the areas in 
paragraph 82 of listing 112.02. 

112.07 Somotoform, Eating, and Tic 
Disorders 

Theae di1orden were previously 
evaluated along with nonpsychotic 
disorders under former listing 112.04. 
The new listing now includes under one 
heading varioua mental disorders which 
have physical manifestations. To make 
this fact clear, we have revised the title 
and the capsule definition from the 
language we proposed in the NPRM to 
state more explicitly the kinds of 
impairments that are to be evaluated 
under this listing. We have also revised 
paragraph 112.07 Al , the criterion for 
eating disorders. to provide more 
specific guidance for the evaluation of 
certain ea:.ing disorders; this includes a 
reference to average weight tables for 
children in the most recent edition of the 
"Nelson Textbook of Pediatrics", 
Richard E. Behrman and Victor C. 
Vaughan. Ill, editors, Philadelphia: W. 8 . 
Saunders Company. 

As in most other listings in this 
section, an older infant or toddler, age 1 
to attainment of age 3, who satisfies the 
paragraph A criteria will fulfill the 
requirements of listing 112.07 by 
demonstrating functional deficits or 
restrictions in one of the areas to the 
degree specified in the paragraph Bl 
criteria of listing 112.02; a child, age 3 to 
attainment of age 18, must demonstrate 
functional deficits or restrictions 
specified in two of the areas in 
paragraph 82 of listing 112.02. 

112.08 Personality Disorders 

These disorders were previously 
evaluated under listing 112.04. In the 
NPRM, we proposed a reference listing 
which referred the evaluator to listing 
12.08 of the adult mental disorders 
listings in Part A of the Listing of 
Impairments. We reasoned that 
reference to the adult listings was 
appropriate because personality 
disorders do not usually manifest 
themselves until later in childhood. 

We received many comments urging 
us to include a 1pecific listing for 
peraonality diaorders in children. Some 
commenter, pointed out that mental 
disorders that affect both children and 
adult, do not necesaarily manifest 
them1elve1 in the ■ame way in children 
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as they do in adults. Almost all of the 
commenter, also pointed out that even if 
the paragraph A criteria of adult listing 
lZ.08 were applicable to children, the 
adult paragraph B criteria would rarely 
be applicable because two of those 
criteria are work-related. 

Becau1e we agree with the 
commenters that there will be only rare 
cases in which it will be appropriate to 
u1e any of the adult mental disorders 
criteria, we have replaced the proposed 
reference listing with a listing for 
children. The listing contains a full 
complement of paragraph A and 
paragraph B criteria. We have not, 
however. adopted all of the public 
recommendations for the criteria we 
should include in the listing: we provide 
responses to 1pecific comments later in 
the public comments section of this 
preamble. 

Final listing llZ.08 provides a capsule 
definition based on the DSM-lll-R 
definition. but tailored specifically to 
children. There are seven paragraph A 
criteria. six of which are the same as the 
paragraph A criteria of adult listing 
12.08; the seventh is a new criterion 
which incorporates obsessive 
compulsive personality disorder into the 
listings. 

The functional criteria are the 1&me as 
in most of the other childhood mental 
disorders listings. An older infant or 
toddler, age 1 to attainment of age 3, 
who satisfied the paragraph A criteria 
will fulfill the requirements of listing 
112.08 by demonstrating functional 
deficits or restrictions in one of the 
areas to the degree specified in the 
paragraph Bl criteria of listing 112.02; a 
child, age 3 to attainment of age 18, must 
demonstrate functional deficits or 
restrictions specified in two of the areas 
in paragraph B2 of listing 112.02. 

112.09 Psychoactive Substance 
Dependence Disorders 

We have added this new listing in 
response to numerous public comments 
with which we agreed. We have 
redesignated proposed listing 112.09, 
originally assigned to autism and other 
pervasive developmental disorders in 
the proposed rules, to 112.10 in the final 
rules, so that the numerical designation 
for the childhood listing for 
psychoactive substance dependence 
di1ordera (112.09) will correspond to the 
adult listing for these disorders (12.09). 

The new listing is based on criteria for 
psychoactive 1ubstance dependence in 
the DSM-lll-R. However. we have 
consolidated several of the criteria in 
the DSM-III-R ao that we have six 
paragraph A criteria. We did this to 
eliminate some overlap in the DSM-111-
R criteria. 

A child will aatisfy paragraph A of the 
listing if he or she demonstrates at least 
four of the specified paragraph A 
criteria. Aa in most of the other listings, 
an older inf ant or toddler, age l to 
attainment of age 3, will fulfill the 
requirements of listing 112.09 by 
demonstrating functional deficits or 
restrictions in one of the areas to the 
degree specified in the paragraph Bl 
criteria of listing 112.02; a child, age 3 to 
attainment of age 18, must demonstrate 
functional deficits or restrictions 
specified in two of the areas in 
paragraph B2 of listing 112.02. If a child 
does not meet the listing because he or 
she does not aatisfy the specific 
paragraph A criteria-as, for instance, 
might happen if the child has a 
substance abuse rather than a substance 
dependence disorder-the child will 
generally still be evaluated under this 
listing to determine whether he or she 
has an impairment equivalent in 
severity and duration to this listing. 

The listing is not intended for the 
evaluation of children who have fetal 
alcohol syndrome (FAS) or other similar 
psychoactive substance syndromes. 
Because these impairments typically 
involve more than one body system, 
children who are born with FAS or other 
such syndromes will be evaluated under 
listing 110.07 which includes specific 
criteria for evaluating these 
impairments. 

112.10 Autistic Disorder and Other 
Pervasive Developmental Disorders 

1n the final listings, we have revised 
the number designation from proposed 
112.09 to final 112.10 because we 
assigned listing 112.09 to the new 
psychoactive substance dependence 
disorders listing. We have also revised 
the title. capsule definition and the 
paragraph A criteria to be consistent 
with the DSM-111-R. The former listings 
did not specifically include autistic 
disorder and other pervasive 
developmental disorders. Instead, the 
disorders were evaluated under listings 
112.02, 112.03, or 112.05, depending on 
the individual facts of the case. 

The final listing requires an autistic 
child to demonstrate qualitative deficits 
in all three of the following areas: Social 
interaction, verbal and nonverbal 
communication and imaginative activity, 
and repertoire of activities and interests. 
Children with other pervasive 
developmental disorders are required to 
demonstrate qualitative deficits in only 
the first two of the areas. Because the 
DSM-III-R lists so manv examples 
under each of these categories, we 
decided to list only the broad categories 
as paragraph A criteria in order to avoid 

giving the impression that we would 
disregard any appropriate findings . 

As in most other listings in this 
section, an older infant or toddler. age 1 
to attainment of age 3, who satisfies the 
paragraph A criteria will fulfill the 
requirements of listing 112.10 by 
demonstrating functional deficits or 
restriction• in one of the areas to the 
degree 1pecified in the paragraph Bl 
criteria of listing 112.02; a child. age 3 to 
attainment of age 18, must demonstrate 
functional deficits or restrictions 
specified in two of the areas in 
paragraph B2 of listing 112.02. 

112.11 Attention Deficit Hyperactivity 
Disorder 

We have added a new listing for the 
evaluation of children with attention 
deficit hyperactivity disorder (ADHD). 
One of the most frequent public 
comments was that we should have 
included a separate listing for ADHD, a 
category that was recommended by 
experts that helped us to formulate the 
proposed revisions. We omitted the 
listing from the NPRM because, as 
several commenters pointed out. only a 
minority of children with ADHD will be 
disabled, and we thought that the 
children who were disabled because of 
ADHD could be found to have an 
impairment that equalled one of the 
listings we proposed. However. in 
reconsidering the matter in light of the 
public comments. we agree with the 
commenters who stated that children 
with ADHD comprise a well-defined 
group, and that the specific guidance of 
a listing will ensure the most fair. 
accurate, and uniform adjudications 
possible. We summarize the specific 
comments and provide our responses 
later in this preamble. 

The language of the capsule definition 
and the paragraph A criteria in new 
listing 112.11 are nearly identical to the 
experts' proposal. The major difference 
between the final rule and the experts' 
proposal is that the capsule definition in 
the experts' proposal stated that the 
disorder had to be manifested in a 
1chool setting. Since we recognize that 
1ome children who are not in school 
may have the disorder, we have not 
included this language in the final rule. 
We have al10 ensured that the 
terminology of the listing is consistent 
with the DSM-lll-R. The criteria in the 
new listing. however, are less specific 
and, therefore, 1omewhat broader than 
the DSM-111-R criteria. They provide 
that a child who demonstrates 
developmentally inappropriate 
inattention, impulsiveness. and 
hyperactivity to a marked degree will 
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1ati1fy the paragraph A criteria of the . 
listing. 

A, in most other li1ting1 in this 
1ection, an older infant or toddler, age 1 
to attainment of age 3, who 1ati1fie1 the 
paragraph A criteria will fulfill the 
requirements of listing 112.11 by 
demonstrating functional deficit• or 
re1trictions in one of the areas to the 
degree specified in the paragraph Bl 
criteria of listing 112.02; a child. age 3 to 
attainment of age 18. must demonstrate 
functional deficit• or restrictions 
apecified in two of the areas in 
paragraph B2 of lilting 112.02. 

112.12 Developmental and Emotional 
Disorders of Newborn and Younger 
Infants (Birth to Attainment of Age 1) 

The former listinss provided only 
minimal guidance for the special 
problems of evaluating developmental 
and emotional disorders in children 
from birth to attainment of age 1, who 
often have not developed sufficient 
personality differentiation to permit 
formulation of appropriate diagnoses. 
This new listing provides such guidance, 
including criteria for evaluating 
functional loBS in all infants of this age 
group. 

Because we added two new listings at 
112.09 and 112.11, we have revised the 
number designation of the final listing 
from proposed 112.10 to final 112.12. We 
have also revised the title to incorporate 
our new terminology for describing 
infants from birth to attainment of age 1 
and made minor editorial changes for 
the sake of clarity and in response to a 
public comment that we summarize later 
in the public comments section. The 
only substantive change from the 
proposed rule is that we have added a 
fifth criterion to reflect the new rules in 
paragraph Bid of listing 112.02. As in 
paragraph Bid in listing 112.02, new 
paragraph E of listing 112.12 provides 
that a newborn or younger infant may 
be found to meet the severity of the 
listing when he or she has attained 
development or function generally 
acquired by children no more than two­
thirds of the child's chronological age in 
two or more of the following areas: 
cognitive/communicative, motor, and 
1ocial. 

Explanation of Changes to Regulations 
§§ 404.1520a and 416.920a 

We are amending U 404.1520a(a) and 
416.920a(a) to provide that the special 
procedure described in those regulations 
must be applied to persons under age 18 
when Part A of the Listing of 
Impairments is used to evaluate mental 
impairments in these persons. 

Public Comment• 
Subsequent to the publication of the 

NPRM in the Federal Register (54 FR 
33238) on August H , 1989. we mailed 
copies to organizations, a111ociations, 
and other professional, whose 
responsibilities and interests require 
them to have some expertiee in the 
evaluation of mental impairments in 
children. We also sent copies to State 
agencies (including State disability 
determination services), national 
organizations, and other parties 
interested in the administration of the 
title II and title XVI disability programs. 
As part of our outreach efforts, we 
invited comments from national 
organizations representing people who 
are mentally ill, advocates of people 
who are mentally ill, and service 
providers. We also invited comments 
from various health and medical 
associations, as well as from law and 
legal service organizations. 

We received 145 letters containing 
comments pertaining to the changes we 
proposed. The majority of the comments 
were from organizations and groups that 
represent people interested in specific 
mental impairments. Many were from 
aources with specialized backgrounds in 
psychiatry, psychology, pediatrics, and 
other specialties involving childhood 
mental health. Many of the comments 
concerned the apecific evaluation 
criteria for the proposed listed mental 
disorders. Other comments questioned 
the reasons for not including other 
childhood mental disorders in the 
Listing of Impairments. 

We have carefully considered the 
comments and have adopted many of 
the recommendations. We provide our 
reasons for adopting or not adopting the 
recommendations in the summaries of 
the comments and our responses below. 
A few of the comments, however, 
pertained to Social Security matters that 
were not within the purview of the 
proposed regulations. We have referred 
these comments to the appropriate 
components of the Social Security 
Administration: therefore, we have not 
addreSBed them in this preamble. 

A number of the comments were quite 
long and detailed. Of necessity, we had 
to condense, summarize, or paraphrase 
them. However, we have tried to 
express everyone's views adequately 
and to respond to all of the relevant 
iHues raised by the commenter&. 

Finally, several of the commenter, 
referred to the recommendations of the 
experts that helped us to prepare the 
proposed listings, and we refer to these 
experts in our responses below in the 
1ame terms. The experts are almost the 
1ame as those medical, legal. and other 

profeHionals who helped us to prepare 
the adult mental listings published in 
August 1985. 

General Comments 

CommenL· Several cornmenters 
pointed out that the proposed listings 
were based on the DSM-lll, but that this 
manual had been replaced by the DSM­
m-R. The commentera urged us to 
reevaluate carefully the proposed 
listings to make sure that they were 
completely compatible with the revised 
manual. 

Response: We adopted the comment. 
We have carefully reevaluated the 
terminology and criteria of the proposed 
listings and have made revisions to 
update the language of the final listings. 

Comment: Several commenters 
offered examples of specific disorders in 
the DSM-lll-R that were not in the 
listings. Some of these commenters also 
noted that we had not included all of the 
DSM-Ill and DSM-lll-R diagnostic 
criteria for the impairments that were in 
the listings. Some recommended specific 
aigns and symptoms for inclusion in 
several of the listings; one commenter 
systematically catalogued examples of 
omissions in each of the listings. 

Response: The listings are not 
intended to be all encompassing; rather, 
they are examples of some of the most 
common major childhood mental 
disorders. However, we have tried to 
accommodate as many of the 
recommendations as possible, and have 
made substantial additions and 
revisions in the final listings. These 
include the addition of two new listings 
categories. psychoactive substance 
dependence disorders (112.09) and 
attention deficit hyperactivity disorder 
(112.11). as well as a specific listing for 
personality disorders instead of the 
reference to adult listing 12.08 we had 
originally proposed. We have also 
revised and expanded the capsule 
definitions of final listings 112.02, 112.03, 
112.04, 112.06. 112.07, 112.08, and 112.10. 
and many of the paragraph A criteria 
throughout the listings in response to the 
comments. However. it is not the 
purpose of the listings to include all 
mental impairments or every aign and 
1ymptom listed in the DSM-III-R. This 
does not mean that a child who has an 
unlisted impairment cannot be found to 
be disabled with use of the listings. Such 
a child will be found disabled if his or 
her impairment(•) i• medically 
equivalent to a listed impairment. 

Comment: One commenter questioned 
the appropriu tenesa of the DSM-Ill as 
the basis of the1e listings. The 
commenter supported the direction we 
took in incorporating DSM-Ill diagnostic 
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categories in the rules, but expressed the 
opinion that this standard should not be 
considered the best or the only source 
for evaluating mental disorders in 
children. The commenter urged us to be 
flexible and to provide our adjudicators 
with the most reliable and equitable 
methods for determining mental 
disability in children. 

Response: We believe that we have 
provided the most reliable and eqvitable 
methods for &Hessing mental disability 
in children. We chose the DSM-lll. and 
now the DSM-IU-R, as the source of the 
categories and terminology in our 
listings because, based upon our 
experience with thousands of claims 
involving childhood mental 
impairments. it was the most widely 
used and accepted resource in the 
psychiatric and psychological 
communities. The experts, which 
included a pediatrician and specialists 
in the treatment of mental disorders in 
children. concurred. Also, as 
demonstrated by the previous comment, 
most commenters who addressed this 
issue not only supported our use of the 
DSM-Ill DSM-111-R, but urged us to 
include more terminology and criteria 
from the manual. Nevertheless, our main 
interest is in providing the most current, 
useful and widely understandable rules 
we can; therefore, we will remain 
flexible and consider other accepted 
sources as appropriate in the future. 

Furthennore, we want to stress that 
the DSM-111-R was not the source of our 
rules on determining severity. We, with 
the assistance of the experts, devised 
the crucial rules in 112.00 for the 
evaluation of mental impainnents, and 
established the functional criteria for 
listing-level severity in 112.00 and the 
listings. We used the DSM-111-R only for 
the descriptions of the impairments and 
categories of impairments in the listings. 
We adopted its terminology and 
categories as a convention for 
determining and classifying the 
existence of common mental disorders 
in children-that is, as the source of our 
capsule definitions and paragraph A 
criteria-because it is widely used, 
widely accepted, and familiar to most 
professionals who deal with mental 
impairments. Moreover, we believe that 
even those professionals who rely on or 
give greater credence to other manuals 
are nevertheless generally aware of the 
DSM-IU-R criteria, whereas the 
converse is not always true. 

Comment: One commenter stated that 
the DSM-III was developed by 
psychiatrists and was most frequently 
used by psychiatrists. The commenter 
noted that other medical specialists, 
such as pediatricians, did not contribute 

to the manual. The commenter stated 
that the criteria in the DSM-llJ were not 
used as a norm by other profeBSionals, 
including nonpsychiatrist clinicians and 
"SSI disability adjudicators." 

Response: Although the comment may 
have been somewhat true of the DSM­
Ill (there were, in fact, psychologists 
involved in the drafting), the advisory 
committees that prepared the DSM-111-R 
were composed of profeHionals with 
varying backgrounds, including 
psychologists, educators, and a doctor of 
1ocial work. Furthermore, virtually all of 
the diagnostic terms of the DSM-III 
were included in the ninth revision of 
the "International Classification of 
Diseases, Clinical Modification" (the 
ICD-!H:M), which has been the official 
1ystem in this country for recording all 
diagnoses and diseases 1ince 1979; the 
DSM-111-R maintained conaistency with 
the ICD-!H:M. As we stated in the last 
response, we believe that the DSM-III-R 
is very widely used, its terminology 
well-known. and that it is used by many 
professionals besides psychiatrists. 

We disagree with the comment about 
"SSI disability adjudicators." These 
individuals are either employed by Slate 
agencies who make disability 
determinations for us using our rules or 
work directly for us. They are required 
by sections 221(a) and 1633 of the Act to 
use evaluative criteria we provide 
through regulations (including these 
listings). rulings, and internal operating 
instructions. Therefore, we provide the 
rules used by SSI disability 
adjudicators. 

Comment: Many advocates of the 
rights of mentally impaired people 
commented that the listings did not 
include all impairments from which a 
child might suffer. The commenters 
recommended that we provide a 
"catchall" listing, which would include 
all impairments that were not included 
in the other childhood mental listings. 
The commenters stated that the law 
requires us to consider "any" 
impairment that could cause a child to 
be disabled, but that the listings 
approach results in our overlooking 
many medically determinable 
impairments or denying the claims of 
those children who do not have 
impairments that specifically "meet" the 
listings. One commenter recommended 
that a catchall listing should also 
include children with combinations of 
impairments, no one of which meets a 
listing; the commenter also suggested 
that such a listing would serve to keep 
the childhood mental listings up-to-date, 
because any currently recognized 
impainnent would automatically be 
included. Many commenter■ also 

auggested that we could make clear in 
our rules that the listings are only 
examples of impairments that could 
make a child disabled. 

In related comments, many of the 
aame commenter■ stated that our 
policies on determining equivalency 
were inadequate to aBSess the 
impairment, of all disabled children, 
that we do not provide an individualized 
assessment of the impairments of those 
children who do not meet or equal the 
listings, and that we 1hould revise the 
disability rules to provide for a 
determination of reeidual functional 
capacity in the case of every child who 
does not have an impairment or 
combination of impairments that meets 
or equals the listings. Some commenters 
asserted, moreover, that we frequently 
deny the cases of children who do not 
have impairments that meet the listings. 
One group stated that they had often 
represented children with severe 
functional impainnents that did not 
meet or equal the listings even though 
the children were nonetheless in their 
opinion disabled. 

Response: We have not adopted the 
recommendation to add a generic, all­
inclusive listing: however, we have 
provided additional text in 112.00A 
regarding the importance of equivalency 
determinations and clarified that the 
listings are examples of impairments 
that could disable a child. In addition, 
we are currently developing standards 
to implement the Supreme Court's 
decision in Sullivan v. Zebley et al. 
These new standards will provide 
guidance on how to evaluate the 
functional impact of children's 
impairments when the severity of their 
impairments does not meet or equal the 
severity of a listed impairment. 

Our intent in revising these listings 
and in issuing all of our listings is to 
provide specific examples of some of the 
most common mental impairments upon 
which we will find a child disabled. The 
listings are not a list of every possible 
mental disorder that a child might have. 
This does not mean that we do not 
consider impairments that are not listed. 
Our policy of equivalency is intended to 
provide an assessment of claims filed on 
behalf of children with any impairments. 

In addition. we have made it clear in 
the revisions to the final listings and in 
the responses we give below that 
individualized assessment is vital to the 
proper use of these rules. We have 
emphasized that direct observation by 
professional, and, in most cases, 
evidence from parents and others who 
are aware of a child's day-to-day 
functioning are critical to the evaluation 
of mental disorders in children. We have 



51216 Federal Register / Vol. 55, No. 239 / Wednesday, December 12 1990 / Rules d R I . ' an egu a hons 

also provided paragraph B criteria that 
are baaed on functioning over time, 
again a determination that must be 
made individually in each cue. We 
believe that the kind of comprehensive 
guidance we have provided within these 
listings and their introductory 
paragraphs, especially the detailed 
guidance we have provided on cue 
development and the assessment of 
functional impairment, is an !ij>propriate 
response to some of the probletns raised 
by the commenters. 

Although we have not adopted the 
recommendation to add a generic. all­
inclusive listing for children age 1 and 
older, we recognize in these final rules, 
as in the proposed rules. the need for 
1uch a listing for newborn and younger 
infants (birth to attainment of age 1). 
The reason is that it is often difficult, if 
not impossible, to permit a specific and 
appropriate diagnosis for newborn and 
younger infants. Therefore, we believe 
that a general listing is necessary to 
evaluate these difficult cases. 

Even though the listings do not 
specifically name every impairment, we 
believe that with the addition of listings 
for psychoactive substance dependence 
disorders and attention deficit 
hyperactivity disorder, and the other 
additions and revisions to the final 
listings we have made in response to 
public comments, the listings relate to 
the vast majority of children who have 
mental impairments. Those children 
who have mental disorders that are not 
described by these listings-whether 
because their impairments are not listed 
or because they have combinations of 
impairments, no one of which meets a 
listed impairment-will have their cases 
evaluated to determine whether their 
impairments are medically equivalent to 
any listed impairment. 

To underscore our commitment, we 
have added language in the last 
paragraph of 112.00A stressing and 
restressing the importance of 
equivalency determinations . We have 
provided, both at the beginning and the 
end of the paragraph, that adjudicators 
must assess equivalency in any case in 
which a finding cannot be made that a 
child has an impairment that meets a 
listing. In direct response to one of the 
recommendations, we have also 
provided that the disorders in the 
listings are examples of impairments 
which are severe enough to find a child 
disabled. 

Comment: Several commenters asked 
about our statements in the NPRM 
regarding the use of the Psychiatric 
Review Technique Form (PRTF) to 
evaluate children. Most commentera 
expressed support for the PRTF and 
recommended that we consider 

developing a aeparate form for use with 
children. 

Response: Aa we explained in the 
1ummary at the beginning of this 
preamble, we agree with the 
commenters and we will be proposing a 
new PRTF and revisions to U 404.1520a 
and 416.920a. When we wrote our 
explanation in the NPRM, we had in 
mind the PRTF, that ia, the form we now 
use to evaluate mental disorders in 
adults. Since the form contains only the 
adult mental criteria, it is clearly not 
useful for the vast majority of 
evaluations under these new listings. 
Nevertheless, in those rate instances in 
which the adult listings will apply to 
children we will require adjudicators to 
complete an adult PRTF. We have 
revised the language in these rules to 
clarify that the technique is applicable 
to children only when Part A of the 
Listing of Impairments is used to 
evaluate their impairments. 

112.00A Introduction 

Comment: One commenter who was 
familiar with the experts' proposals 
asked why the fourth sentence of the 
second paragraph of 112.00A used only 
one example ins!ead of the three 
examples the experts proposed. The 
commenter suggested that our intent 
was to narrow the types of clinical 
behavior on which adjudicators should 
focus and reduce the weight to be 
assigned to findings that could have 
grave prognostic implications. 

Response: This was certainly not our 
intent. On the contrary, our intent was 
to strengthen the sentence. The original 
sentence proposed by the experts stated 
that findings such as 1eparation anxiety, 
failure to mold or bond with parents, 
and withdrawal "may have grave 
prognostic implications and may be 
comparable in severity to the findings 
that mark mental disorders in adults." In 
contract. the sentence we proposed 
stated that the finding of failure to mold 
or bond with parents "has grave 
prognostic implications and serves as a 
finding comparable in severity to the 
findings that mark mental disorders in 
adults." Our intent, therefore, was to 
give one imperative example (failure to 
mold or bond is a grave prognostic 
finding) instead of three conditional 
examples that might or might not apply 
and, therefore, did not provide useful, 
concrete guidance. 

Upon further consideration, however. 
we have realized that any discussion of 
1everity is out of place in the second 
paragraph of 112.00A. The simple intent 
of the paragraph i1 to explain that the 
1igns and 1ymptoms of mental disorders 
in children can be different from those 
that define mental disorders in adults; 

we believe this is clear from the third 
aentence in the paragraph, which states 
that the "presentation of mental 
disorders In children . . . may be subtle 
~d of a character different from the 
11gn1 and 1ymptom1 found in adults." 
Therefore, in response to the comment 
we have reviaed the fourth aentence to 
Include the three examples proposed by 
the experts, but to make the examples 
consistent with the intent of the 
paragraph we have also deleted the 
language about their severity. The 
revised 1entence now reads: "For 
example, findings such as separation 
anxiety, failure to mold or bond with the 
parents, or withdrawal may serve as 
findings comparable to findings that 
mark mental disorders in adults." 

Comment: One commenter objected to 
the last sentence of the seventh 
paragraph of proposed 112.00A (the 
sixth paragraph in the final listing), 
which states that "[t)he functional 
restrictions in paragraph B must be the 
result of the mental disorder which is 
manifested by the clinical findings in 
paragraph A." The commenter believed 
that this meant that "[i]n order for a 
child to be found disabled . . . the 
medically determinable impairment 
causing one or more of the functional 
limitations must meet or equal the "A" 
criteria of a listed impairment." The 
commenter suggested that we delete th'! 
sentence and provide that children can 
equal a listing if they° meet one or more 
of the paragraph B criteria due to any of 
the mental impairments included in the 
DSM-III or DSM-111-R. 

Response: We did not adopt the 
comment, but we have added a new 
paragraph et the end of 112.00A to 
emphasize the importance of 
equivalency determinations. The 
aentence cited by the commenter occurs 
only in the context of our discussion of 
how we will determine whether a child 
meets a given listing. Our regulations in 
11 404.1526 and 416.926 already provide 
that a child may equal a listing as the 
result of any medically determinable 
impairment or combination of 
impairments. 

The system we adopted in these 
listing is the same as the system we use 
in the adult mental listings. Each listing 
begins with an introductory statement 
that describes the disorder or disorders 
addre11ed by the listing. In most listings, 
the Introductory statement is followed 
by clinical aigns and symptoms (the 
paragraph A criteria) which, if satisfied, 
lead to an e11easment of the functional 
limitation, in the paragraph B criteria. If 
• child satisfies all three of these 
elements In most listings, he or she is 
found to "meet" the requirements of the 
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listing. Our only intent in the lut 
aentence of the aixth paragraph of final 
112.00A is to eatablish that, in order to 
meet the listing, the functional 
reatrictions, in the paragraph B criteria 
must be the result of the listed mental 
diaorder rather than extraneous causes 
unrelated to the impairment. 

Our policy on equivalency provides 
that any unlisted impairment or f 
combination of impairments, no one of 
which individually meets or equals a 
liating. may be equivalent to a listing. In 
H 4-04.1526(a) and 416.926(a) of the 
regulations, we provide that the test is 
one of "severity and duration." Hence, 
under these childhood mental listings, 
we may find any medically 
determinable impairment that does not 
meet a listing to be equivalent to a listed 
impairment. This would include all of 
the medically determinable impairments 
in the DSM-lll-R. 

In response to this comment and other 
comments that we describe elsewhere in 
this preamble. we have added a new 
paragraph to the end of 112.00A to stress 
the importance of determining whether a 
child has an impairment or combination 
of impairments that is equivalent in 
severity to a listed impairment 
whenever we find that the child does 
not have an impairment that meets a 
listing. We share the concerns of this 
commenter and several others that 
diagnosis of mental disorders in children 
can be quite difficult, especially in 
young children. Therefore, we want to 
be very clear that one should not 
assume that the failure of a child to 
present evidence of a particular listed 
impairment ends the inquiry into 
whether the child is disabled. This new 
language is consistent with language we 
recently added in 110.00C, to stress that 
children with multiple impairment 
syndromes often suffer from 
combinations of impairments and may 
ha·,e impairments that are equivalent to 
a listing even if they do not meet a 
listing. 

112.00B Need for Medical Evidence 

Comment: Two commenters 
commented on our use of the terms 
"medical," "sources of medical 
evidence," "psychiatric signs ," and 
"psychological test results." With regard 
to the first three terms. the commenters 
were concerned that the choice of 
language precluded or limited the type 
of acceptable evidence from 
paychologists; one of the commenter& 
thought that the fourth term could not 
describe "medical" information because 
ii described psychological evidence. 

Response: We do not believe that 
there is any need to revise the language 
of these listings in the way the 

commenter& suggeated aince it la 
consistent with language we use 
throughout the regulations. However, we 
have revised the fint aentence of 
112.00B because we agree that It was 
unclear. 

The terms cited by the commentera 
are terms of art that are defined 
elsewhere in the regulations. Sections 
4-04.1513 and 416.913 define the term 
"acceptable medical source,," and 
apecifically include licensed or certified 
psychologists. Similarly, I I 4-04.1528 and 
416.928 elate that "medical findings 
consist of symptoms, aigns, and 
laboratory findings." They further define 
"signs" as including "psychological 
abnormalities," and later explain that 
this includes psychiatric aigns. 
"Laboratory findings" include 
"psychological phenomena which can 
be shown by the use of medically 
acceptable laboratory diagnostic 
techniques," including "psychological 
tests." Therefore, our regulations 
provide that licensed or certified 
psychologists are aources of medical 
evidence, including the kinds of 
psychiatric findings that are a part of 
their practice, and that medical evidence 
includes the results of psychological 
testing. 

However, in considering this comment 
we noted that the fint sentence of 
112.00B did not state our policy clearly 
because it seemed to elate that 
psychological and developmental test 
findings were not "laboratory findings." 
We have revised the sentence to make it 
consistent with the remainder of the 
regulations. 

Comment: One commenter thought 
that the definition of "symptoms" in 
112.00B was too narrow. The definition 
we gave was "complaints presented by 
the child," and the commenter pointed 
out that, even though a symptom is 
experienced by the child, the child may 
not always "present" the symptom; a 
parent or other person may note the 
symptom, rather than the child. 

Response: In these regulations, the 
word "symptom" is a term of art, 
defined in U 4-04.1528(a) and 416.928(a) 
as "your own description of your 
physical or mental impairment." 
Therefore, our definition of the term in 
the proposed rules was correct in the 
context of our regulations. However. this 
does not mean that we do not consider 
information from parents, teachers, 
caretakers, and any other individuals 
who observe and report what they 
perceive as the child's experience of a 
aymptom. On the contrary, these final 
rules make it clear that we consider 
such observations ~:>~every important 
evidence. They just do not fall within 
the regulatory definition of "aymptoms." 

112.00C A111e111ment of Severity 

Comment: Two commenter, suggested 
that we provide definitions of terms 
used in theae listings. One commenter 
recommended that we define all of the 
terms, because clear and concise 
definitions of the terms would eliminate 
aubjectivity. The other commenter 
1ugge1ted that we provide definitior.s for 
the terms "cognitive/communicative" 
and "personal/behavioral," which we 
introduced in 112.00C. The commenter 
was concerned that, without such 
definition, nonprofessional adjudicators 
would not apply the terms uniformly. 
Both commenters asked us to define the 
term "marked," and one asked us to 
provide examples to illustrate how we 
would use the term. 

Response: We have not adopted the 
comments. Most of the terms cited by 
the first two commenters are standard 
medical terminology, well-known to all 
professionals who make use of them. 
We do not generally provide definitions 
for any such terminology anywhere in 
our listings unless we intend to use a 
term as a term of art. 

Furthermore, even though we have not 
specifically defined all of the terms cited 
by the commenters, we have provided 
guidance in the subparagraphs of 
112.00C that is tantamount to a 
definition of some of the terms. For 
example, with regard to the second 
commenter's recommendations, 
112.00Clb of the final rule provides that: 

Cognitive/communicative function is 
measured using one of several standardized 
infant acales. Appropriate tests for 
meHure of 1uch function are discussed in 
112.00D • • •. 

It also states that: 
For older ui.fants and toddlers, alternative 

criteria covering disruption in communication 
11 meaaured by their capacity to use simple 
verbal and nonverbal 1tructures to 
communicate basic needs are provided. 

Similarly. 112.00C2a provides: 
In the preschool years and beyond. 

cognitive function can be meaaured by 
1tandardized teats of intelligence although 
the appropriate instrument may vary "'ith 
age. A primary criterion for limited cognitive 
function is • • •. 

We believe that it is this kind of 
guidance that will minimize subjecti\'ity 
and ensure that our adjudicators apply 
the rules uniformly. 

For the measure of listing-level 
functional re1triction, we provided he 
1&me definition for the term "marked" 
as in the adult mental listings, i.e., more 
than moderate but less than extreme. 
We decided not to provide examples of 
"marked" impairment in the listings 
because we believe that it is impossible 
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to devise a 1ingle example, or even two 
or three examples, that would uniformly 
illustrate the defmition of the term. Any 
example we devised would have to be 
ae clear and unambiguou, •• we could 
possibly make it; we believe that an 
unambiguous example would have to be 
10 obvious that it would not provide 
useful guidance. We are also concerned 
about the po1&ibility of • 
mi1interpretation. We do not want to 
create a situation in which some people 
might assume that our examples were 
the only examples or the level or marked 
impairment of functioning and apply the 
rules too narrowly. 

Comment: Several commentera were 
concerned about the provision in the 
first paragraph or proposed 112.00C 
which provided that, when we assess 
the functional limitations caused by a 
disorder, we give preference to the 
results or standardized testing over 
clinical findings . One commenter 
thought that the proposed rules placed a 
much stronger emphasis on objective 
test scores that the experts originally 
proposed. Another commenter suggested 
that we adopt as a model a recent final 
regulation of the U.S. Department of 
Education ("Early Intervention Program 
for Infants and Toddlers With 
Handicaps," 34 CFR part 303), which 
requires every evaluation and 
assessment to be based on informed 
clinical opinion and also discusses the 
1pecial importance of clinical opinion 
when standardized measures are 
unavailable or inappropriate. The 
Department of Education regulation was 
first published at 54 FR 26306. June 22. 
1989. All of the commenters were 
concerned that the emphasis on 
1tandardized testing in the proposed 
rules could imply an intent to downplay 
the importance of clinical findings or 
result in inappropriate use or purchase 
or testing. 

Response: We have partially adopted 
the comments. We believe that the 
results of a valid, reliable test, as 
defined in 112.00D, are the best evidence 
of a child's ability to function and will 
ensure to the greatest extent possible 
that we assess functioning accurately, 
fairly, and uniformly. However, inherent 
in our definition of what constitutes a 
valid, reliable test is the understanding 
that the clinician has considered other 
medical findings (including clinical signs 
and the claimant's symptoms, as defined 
in H 404.1528 and 416.928) and any 
other information that could have a 
bearing on the assessment of the 
validity of the results. This would 
include historical information and 
information about daily activities, 
1ocialization, etc., from both medical 

and nonmedical sources. Therefore, we 
did not intend that these rules downplay 
the importance of clinical evidence; on 
the contrary, our intent was to build in 
recognition of the importance or clinical 
findings in every adjudication. 

Nevertheless, we agree with the 
commenter& that the proposed language 
was not as clear as it could have been. 
We have, therefore, made changes 
throughout final 112.00D, the paragraph 
B criteria of listing 112.02, and in final 
listing 112.12 (proposed listing 112.10), to 
clarify our intent and to address the 
commenters' concerns. In listings 
112.028 and 112.12A and B, we have 
replaced the word "clinical" with the 
terms "medical" or "other medical" 
wherever it occurred. We used the word 
"medical" because it is the terminology 
we use in H 404.1525, 404.1526, 416.925, 
and 416.926 when we explain that 
decisions under the listings must be 
based on "medical findings" consisting 
of "symptoms, signs and laboratory 
findings." We provide the same 
definition of medical findings in 
§ § 404.1528 and 416.928. 

We added explanations to the first 
paragraph of 112.00D to indicate that, 
whenever a medical source provides 
information about functioning, whether 
it be from medical examinations or 
standardized testing. we expect that the 
medical source will have followed 
standard clinical practice and 
considered medical history and any 
relevant information from parents and 
other individuals. We further provided 
that adjudicators may request 
information from nonmedical sources to 
supplement 1ie record of the child 's 
functioning . 

In addition. 112.00B of the former 
listings contained a clause that was 
intended to convey our policy on 
consistency of the findings with the 
whole record with respect to measures 
of intellectual functioning . The clause 
stated that. "any discrepancies between 
formal test results and the child's 
customary behavior and daily activities 
should be duly noted and resolved." In 
response to the comments, we have 
restored this provision to the final :-ules 
and have placed it in the seventh 
paragraph of 112.00D to indicate that we 
have broadened it to include any kind of 
psychological test. 

We have not added specific language 
to 112.ooc to reflect these principles. 
Instead. we have added a cross­
reference to 112.00D in the first 
paragraph of 112.00C 10 that it will be 
understood that the explanations in 
112.00D apply to the instructions in 
112.ooc. We also modified the first 
paragraph in 112.00C to indicate that in 

most functional areas either 
standardized testing or other medical 
findings may be used to document 
se.verity, although valid test results are 
still. preferred when they are available. 

Finally, we have reviewed the 
Department of Education regulations 
and the attendant discussions in the 
Federal Regiater cited by the 
commenter,. We do not believe that our 
re~atio~s !erve the same purpose, and 
this fact limits comparison with 
standards used by other agencies . 
However. we also believe that these 
revisions and other revisions described 
in a later response make clear that our 
policy is consistent with the Department 
of Education's insofar as it can be 
compared to the disability programs 
administered by the Social Security 
Administration. 

Comment: Three commenters noted 
that there were inconsistencies in tht> 
terminology used to describe children 
from birth to 1 year and 1-3 years in 
112.ooc, 112.000 and listing 112.10. 

Response: We agree. We have 
therefore standardized the terminology 
used to describe these age groups in the 
final regulations. The term "newborn 
and younger infants" now refers to 
children from birth to attainment of age 
1, while "older infants and toddlers" 
now refers to children age 1 to 
attainment of age 3. The term "infants 
and toddlers" refers to both groups as a 
whole; that is, from birth to attainment 
of age 3. 

Comment: Two commenters noted 
that 112.00C provides guidance for 
assessing severity in five different age 
groups (birth to attainment of age 1, age 
1 to attainment of age 3, age 3 to 
attainment of age 6, age 6 to attainment 
of age 12, and age 12 to attainment of 
age 18) but that the paragraph B criteria 
of the listings recognize only two 
categories (age 1 to attainment of age 3 
and age 3 to attainment of age 18). One 
of the commenters pointed out that the 
paragraph B criteria also do not include 
newborn and younger infants, up to age 
1. Both commenters recommended that 
we adopt the same age category for the 
paragraph B criteria as we included in 
112.ooc. 

Response: We have not adopted the 
comments. We believe, as did the 
experts that helped us formulate the 
paragraph B criteria, that it is 
appropriate to group ages 3 to 18 
together under the same functional 
domains in the B paragraphs because 
these criteria are relevant to the entire 
age group. However, we recognize that 
the impairment manifestations and the 
methods of evaluating these 
manifestations vary from different age 
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levels within the group. Thia is why we 
have provided three subdivisions of the 
ege-3-to-18 grouf in 112.ooc2. 3, and 4. 

The functions domains provided in 
listing 112.02B generally are applicable 
to the age group of birth to attainment of 
age 1; however, they do not addreH all 
of the domains pertinent to this age 
group. therefore, we provided a new, 
separate listing 112.12 (112.10 in the 
proposed listings) that is specififally 
tailored to the aeaessment of severity of 
this group's impainnents. We believe 
this listing will provide a more realistic 
eeaeHment of very young children and 
help to ensure unifonn adjudications. 
However, the functional domains in the 
paragraph B criteria that are applicable 
to these children are incorporated in 
final listing 112.12. 

Comment: One commenter thought 
that our statement in the first paragraph 
of proposed 112.00C1 that, "(i)n infancy. 
much of what we can discern about 
mental function comes from observation 
of the degree of fine and gross motor 
function," was in error. The commenter 
pointed out that there are standardized 
tests to measure cognitive skills and 
language ability in infants and very 
small children. 

Response: We agree with the 
commenter. We did not mean to give the 
impression that there are no tests to 
measure these abilities in infants and 
toddlers. We were only indicating in 
112.00Cl that. despite the existence of 
these tests, we would not ordinarily 
expect to find them in the evidence of 
record. Hence, our basic thrust in the 
first paragraph of 112.00Cl was to 
describe the kind of existing evidence 
we would expect to find: Assessments 
of a child's gross and fine motor 
function. We have, therefore. revised the 
language of 112.00Cl and reorganized 
112.ooc to clarify our intent. 

Comment: Another commenter asked 
us to revise the rules to reflect the fact 
that in some cases abnormalities on 
screening tests may be so severe that 
further testing is unnecessary. 

Response: We agree with the 
commenter and have modified the last 
sentence of the first paragraph of 
112.00Clb and the twelfth paragraph in 
112.00D of the final rules to reflect the 
recommendation. The new language 
indicates that, while screening tests 
performed during clinical examinations 
senerally do not have high validity and 
reliability and are not considered 
appropriate primary evidence for 
dieability detenninations. there will be 
cues in which the results of screening 
tests show such severe abnormalities 
that further testing will be unnecessary. 

Comment: One commenter stated that 
the use of age-appropriate social 
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functioning as a aeverity criterion could 
be problematic because there is no one 
standard of aocial functioning. This 
could result in wide variation, in 
adjudication. 

Response: We recognize that there are 
a number of tests which measure 
various aspects of aocial functioning, 
and that not all tests yield identical 
findings. However, we believe tests that 
satisfy our requirements for validity and 
reliability generally asseH the same or 
similar behavioral spheres. We also 
believe that any variations among the 
tests will not have a substantive effect 
on determinations under these rules. 

Furthermore, in 112.00C we have 
provided guidance for assessing social 
functioning in children at four separate 
age levels. We provided this kind of 
detail to ensure against the variations in 
adjudication that the commenter was 
concerned about. 

In considering the comment. however, 
we noted that proposed 112.ooc2 
(preschool children) and 112.00C3 
(primary school children) did not 
provide as much detail on assessing 
social functioning as their counterparts 
in 112.00Cl (older infants and toddlers) 
and 112.00C4 (adolescents). We havt: 
therefore added language to final 
112.00C2b and 112.00C3 to provide 
similar guidance. 

Comment: One commenter expressed 
concern over our ability to document 
properly maladaptive or avoidant 
behaviors and limitations in social 
function for preschool children. age 3 to 
attainment of age 6. The commenter 
stated that most information for this age 
group will necessarily come from 
parents, who "at times prove to be 
either unreliable or poor historians." 

Response: A halimark of these listings 
is the emphasis on professional 
evaluations. with standardized testing 
whenever possible. In any case, 
standardized testing should be 
associated with an assessment of the 
consistency of the findings with the 
medical and other evidence, especially 
evidence from parents and other 
interested adults who have knowledge 
of the child's day-to-day functioning . 

In most psychiatric and psychological 
evaluations, clinical assessment implies 
more than the examiner's own 
observations of the child; it also 
includes careful probing of the child's 
history and current functioning outaide 
of the clinical setting. Clinicians are weli 
aware that they have a duty to evaluate 
the accuracy and consistency of any 
information received from third parties, 
or for that matter, from the patient 
himself or herself. before they use the 
information in formulating a clinical 
judgment. 

We acknowledge that some 
preschool-age children will have fewer 
sources of evidence that school-age 
children. although this phenomenon is 
becoming increasingly rare. However, 
and aside from the fact that we do not 
agree with the comment that "parents" 
as a group are any less reliable 
witne81ea of their children's symptoms 
and behavior than othtr people who 
might give evidence, we also do not 
believe that there will generally be any 
greater difficulty in evaluating the 
claims of these children than of older 
children who are also still primarily in 
the care of their parents. 

Nevertheleas, to clarify the intent of 
these rules. we have modified final 
112.00C2b (the second paragraph of 
112.ooc2 in the proposed rules) to 
indicate that social function is measured 
by assessment of a child's relationships 
with parents, other adults. and peers. 
This will mirror the discussion already 
in 112.00C2c (the third paragraph of 
112.ooc2 in the proposed rules). 
regarding the assessment of 
maladaptive or avoidant behaviors. 
However, we have also provided 
additional guidance on sources of 
infonnation about children's functioning 
to underscore our policy that 
nonmedical sources of information 
frequently are very important to a valid 
assessment of functioning outside the 
clinical setting both in the present and 
over time. We have similarly expanded 
112.00C2c to include the same sources of 
information for evidence of personal 
and behavioral functioning. 

Comment: One commenter was 
concerned about the reference in 
112.00C3 to standardized measures of 
academic achievement. The commenter 
stated that the instruments used by 
school districts varied so widely that we 
should provide more definitive guidance 
on how to measure this criterion. 

Response: We agree with the 
comment that the reference in proposed 
112.00C3 regarding the use of 
standardized measures of academic 
achievement requires clarification. 
Standardized measures of academic 
achievement are generally designed and 
used to measure the effects of a specific 
program of instruction or training. They 
are not designed to measure function in 
the domains contained in 112.02B. 
particularly cognitive function . Poor 
performance on such measures may or 
may not be indicative of functional 
impairment causally related t" a 
medically determinable mental 
impainnent. Therefore, we have deleted 
the second sentence of proposed 
112.00C3, which stated that poor 
performance on standardized measures 
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of academic achievement directly 
correlates with impairment in function. 
In its place, we now state that 
"standardized measures of academic 
achievement may be helpful in a11e11ing 
the cognitive impairment." The presence 
of cognitive impainnent, if any, can only 
be determined by the specific facts of 
each case. 

Comment: We received many 
comments about the proposed 11\Jltement 
in the first paragraph of 112.00CHhat, in 
the cases of adolescents, "if, based on 
the description of the disorder by the 
clinician, the adjudicator believes the 
medical criteria of part B do not apply, 
the adult listing crite(r]ia will be used." 
All of the commenter& expre11ed 
concern that this would require 
adjudicators to apply the adult 
paragraph B criteria to children whether 
or not the children had work histories; 
many of these commenter, 
recommended that we use this rule only 
for children who had work histories or 
histories of work attempts. Other 
commenters recommended that we 
require adjudicators to use the 
childhood paragraph B criteria. even 
when they used the adult paragraph A 
criteria. 

Several commenter& also pointed out 
that the phrase "the description of the 
disorder by the clirtician" was vague 
because it did not provide a clear 
standard by which adjudicators could 
judge whether to use the adult listings 
instead of the childhood listings. The 
commenter& reminded us that 
adolescents are still children, and that 
the presentation and effects of mental 
disorders in adolescents are not the 
same as in adults, even though they may 
appear similar. Therefore, some 
commenter& urged us to clarify the 
language to pennit use of the adult 
listings only when a clirtician has 
determined that the symptoms and 
characteristics of a child's disorder 
represent early onset of a condition 
properly diagnosed as an adult disorder. 
One commenter suggested that we 
provide that the adjudicator could not 
tum to the adult listings unless none of 
the childhood listings could apply; the 
commenter believed that in this 
circumstance we ahould require 
consideration of the adult listings. 

Response: We agree with the 
commenter& that the intent of this 
language was unclear as proposed. and 
we have deleted the sentence. Our 
intent was only to reflect the policies in 
U 404.1525 and 416.925, and the 
introductions to Parts A and B of the 
listings, that the adult listings will be 
used whenever the criteria in the 
childhood listings do not apply. ThcBe 

are general policies, intended for uae 
with all the listings, not just the mental 
listings. However, we believe that they 
will rarely apply to childhood mental 
disorders because we have provided 10 
much guidance for the evaluation of 
mental impainnents in children, in 
recognition of the fact that mental 
disorders in children usually require 
different considerations than in adults, 
that most childhood mental disorders 
will be covered. 

Comment: Two commenter& pointed 
to the language in the third paragraph of 
proposed 112.00C4, which explained that 
achoo) grades and the need for 
placement in special education "are 
relevant factors which must be 
considered in reaching a decision under 
paragraph B2d" but "are not 
conclusive." The commenter• thought 
that this language would be confusing to 
adjudicators because it appeared 
inconsistent with statements in 
proposed 112.00C3 and the fourth 
paragraph of 112.00D, both of which 
emphasized the importance of 
information from school records. One of 
the commenter& wu concerned that 
adjudicators would ~ve little weight to 
grades or placement in special 
education unlesa we provided more 
detailed instructions. The commenter 
requested that we clarify how we will 
assign "weight" to information from 
school records. 

Response: We have not adopted the 
comments. The language in proposed 
112.00C4 (which we have moved to the 
second paragraph of 112.00C3 in these 
final rules) states plainly that grades or 
the fact of placement in special 
education alone ia insufficient to 
establish that a child has met the 
paragraph B2d criterion. It explains that 
this is because the criteria for grading 
and for special education placement 
vary too widely among achoo) districts 
for us to be able to make any reliable 
generalization. This does not mean that 
we will not consider such evidence; only 
that. by itself, the e,,;dence is 
insufficient to establish conclusively 
that the child has met one, particular 
paragraph B criterion. 

Thia is not inconsistent with the two 
other provisions cited by the 
commenters. Both sections provide that 
school records can be a rich source of 
information about functioning, of teat 
data, and of longitudinal evidence to 
complete a record. Inasmuch as these 
paasages clearly addre11 a much 
broader subject than the discuaaion now 
in the second paragraph of final 
112.00C3, we do not agree that 
adjudicators will believe them to be in 
conflict. 

We also did not adopt the comment 
asking us to provide clarification on 
how an adjudicator should "weigh" 
evidence from school records. In a 
1en11e, the provision in the second 
paragraph of final 112.00C3 is an 
instruction on how to aasign weight to 
one kind of school evidence; that is, it 
provide■ that evidence of a child's 
grades or placement in special 
education caMot alone be given 
conclusive weight on the issue of 
whether the child meets the paragraph 
82b criterion. Beyond that. we do not 
believe that it would be appropriate to 
provide additional guidance on 
"weighing" this or any other evidence in 
the context of the listings, just as we do 
not provide guidance in any listing on 
how adjudicators should "weigh" 
credibility or opinion evidence, or any 
other evidence that requires careful 
consideration of the individual facts of 
the case in the context of the entire 
record. 

112.00D Documentation 

Comment: One commenter stated that 
pediatricians are frequently more 
knowledgeable about children's 
developmental disorders, such as 
developmental delay, learning 
disabilities, and attentional problems, 
and that they have important expertise 
which differs from that of many child 
psychiatrists. The commenter 
recommended that we include the term 

· "pediatician" wherever we used the 
words "psychiatrist" and 
"psychologist." 

Response: We have adopted the 
comment. The phrase "psychiatrist and 
psychologist" appears only in 112.00D. 
We have replaced the phrase with the 
phrase "psychiatrist, psychologist. or 
pediatrician" in the fifth paragraph. and 
"psychologist, psychiatrist. pediatrician. 
of other physician specialist" in the 
sixth, eighth. and fifteenth paragraphs. 
We used the second phrase in the 
paragraphs that discuss psychological 
testing because some tests may properly 
be administered by other kinds of 
physicians as well. 

We did not change other terms in 
112.00D. such as "medical sources," 
"physician," and "treating source," 
because they are nonspecific and will be 
understood to include pediatricians. 

Comment· One commenter stated that 
our current regulations recognize only 
Ph.D. clinical psychologists as 
acceptable sources of medical evidence 
and that evidence from school 
psychologi1t1 who do not have 
doctorate, "is not admi11ible by the 
SSA." The commenter requested that we 
revise the regulation• to include both 
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clinical psychologi1t1 and achoo) 
p1ychologist1. 

Response: Current 11 404.1513 and 
416.913 provide that we will recognize 
aa acceptable medical 1ources any 
liceneed or certified psychologists; thia 
includes 1chool p1ychologi1t1 who are 
liceneed or certified. We do not require 
p1ychologi1t1 who 1ubmit evidence to us 
to have doctorate, in clinical 
p1ychology. We do have more stringent 
rules for psychologists who work for UI 

•• adjudicators. These rules are ,et forth 
in Subpart Q of Part 404 and Subpart J of 
Part '16 of these regulations. 

We would aleo like to clarify for the 
commenter that we do not refuse 
evidence from any 1ource, even if the 
source is not an "acceptable" medical 
course under 11 404.1513 and 416.913 of 
our regulations. Other provisions in 
these regulations state that we consider 
information from other eources. Thus 
any information may be submitted and 
will be considered in our asseSBment 
even though it is not evidence from an 
"acceptable" medical source. 

Comment: One commenter was 
concerned that we did not provide a 
paragraph similar to the eecond 
paragraph of 12.00D in the adult mental 
listings to describe the various medical 
and nonmedical sources of evidence. 
The commenter further noted that the 
paragraph B criteria eeemed to 
"undercut" the value of sources like 
parents and other concerned adults by 
requiring documentation in the form of 
appropriate standardized tests or 
clinical findings . In addition, the 
commenter stated that the paragraph B 
criteria should include a category of 
evidence from parents and other 
concerned adults among the acceptable 
documentation of functional limitation. 

Response: We agree that the language 
we proposed could have been 
misinterpreted and that it did not 
include sufficient discussion of 
in,portant sources of evidence, such as 
parents. As we explained in an earlier 
response. we have made changes 
throughout 112.00D and provided a 
croSB•reference in 112.00C to 112.00D; 
the chan6es are intended to address this 
comment 88 well 88 the earlier 
comment. Furthermore. we have revised 
the criteria in listings 112.02B and 112.12 
to be consistent with the discuSBions in 
112.00D and to replace the word 
"clinical" with the word "medical" or 
the phrase "other medical." consistent 
with our regulations. However, the term 
"medical" is not meant to imply 
objective signs alone. It also includes 
assessment of a child's eymptoms and 
thorough evaluation of aJI the available 
evidence. 

To anure that the word "medical" ie 
not misunderstood, we have provided 
new discunione 1trening the 
importance of information from other 
1ources and the role of 1uch evidence 
both in the medical 1ource'1 finding• 
and in our development and evaluation 
of evidence in the caee. To clarify bow 
we ueed the term "medical," we have 
provided a parenthetical restatement of 
the regulatory definition of "medical 
findings" in the first paragraph of 
112.00D. We have also provided 
parenthetical explanations in three of 
the paragraph• B criteria to 1erve ae 
reminders of the principles in 112.00D. 
We believe that theee exteneive 
revisions should address the 
commenter·• concerns, while they also 
clarify our policies. 

Comment: Several commenter,, again 
referring to the recent Department of 
Education regulations, questioned our 
position that there are standardized 
instruments for measuring 
developmental delat in infants and 
toddlers. These commenter& 
recommended that we place greater 
emphasis on "informed clinical opinion" 
when we determine the degree of delay. 

Response: Insofar 88 our rules can be 
compared to the rule, of another agency, 
we believe that our rules are consistent 
with the rulee promulgated by the 
Department of Education. However, we 
have revised the language of the final 
rules to make absolutely clear that 
informed clinical judgment is important 
in all evaluations. including those that 
ultimately rely on the results of 
standardized testing. Of course, when 
1tandardized test results are not 
available, other medical findings­
which include clinical findings and, 
generally consideration of information 
from other 1ource11, such as the 
claimant'• parents. teachers and 
caregivers-become the eole means of 
assessing functional impact. 

Furthermore, because we believe that 
our proposed use of the term "clinical" 
throughout these listings did not convey 
our intent to include all of the 
aforementioned important sources of 
information, we have revised both the 
preface and final listings 112.02B and 
112.12 to remove the term and clarify our 
intent. 

Comment: One commenter aeked us to 
indicate the "weight or value" to be 
given to tests that rely on self-reports or 
reports of caretakers. as these are often 
important sources of valid information. 

Response: We believe that we have 
clarified our intent in the preceding 
responses. It would obviously be 
impossible for us to provide absolute 
rules on the "weight or value" of every 

test, not only because there are 110 many 
different kinds of tests. but also because 
each child'• case will be unique and 
must be evaluated on its own merits. 
The foregoing responses essentially 
explain that the "weight or value" we 
will give to any teat reeults will depend 
on numeroue factors. Certainly, 
1tatement1 by the claimant and others 
who know the claimant are very 
important factora in this consideration. 
For thie reaeon, we provided discuHions 
in the opening paragraphs of proposed 
112.00D to deecribe various possible 
sources of information about the 
claimant and to underscore the 
importance of obtaining information 
from them. We have now revised 
112.00C and 112.00D to emphasize this 
policy in the final rules. We also 
emphasize the importance of this kind of 
evidence in establiehing a longitudinal 
record. In addition, we have provided 
that any test results should be 
correlated with the clinical findings and 
other evidence. 

Comment. Two commenters 
expressed concern about the language in 
the second paragraph of 112.00D, which 
provides that we may hold the cases of 
some infants until they attain age 3 
months in order to obtain adequate 
observations of behavior or emotional 
affect. The commenters suggested that 
this eection should clearly state that 
development of medical evidence 
continue while a case is being held, and 
that any delay in securing evidence not 
adversely affect a child 's date of 
eligibility for SSJ payments. In addition, 
they recommended that we provide 
wore definitive guidelines for the length 
of time that a premature infant's cas«i 
can be held. --

Response: We agree with the 
commenters that the paragraph was not 
clear and have, therefore, revised it to 
make it clearer. Our intent in this 
paragraph is not to delay the 
development of a case or to delay any 
child'• eligibility for benefits. Rather. we 
want to prevent an inappropriate denial 
when there is evidence that a child has 
a developmental impairment but, 
because of the child's young age, the 
1everity of his or her impairment cannot 
be determined. 

We did not adopt the suggestion to 
provide "definitive" guidelines for the 
length of time a premature infant's case 
may be held because each infant's case 
will be different. Prematurity in and of 
it1elf does not establish impairment 
1everity or guarantee that an infant will 
meet the 12-month duration requirement, 
and in the first months of a premature 
infant's life medical attention is often 
focused primarily on ensuring the 
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infant'• aurvivial. not on measuring his 
or her abilities. Therefore, the amount of 
time a premature infant'• case can be 
held will neceasarily depend on a 
careful judgment based on the 1pecific 
facts of the case. To clarify this 
principle, we have added language to 
the paragraph to indicate that the 
decision to extend the 3-month period 
will depend on the degree of prematurity 
and the adequacy of documentation of 
the child's development and e!llotional 
1tatu1. • 

We did not adopt the suggestion to 
add a discussion about the date on 
which eligibility for SSI should be 
established. We believe that our existing 
policies on establishing dates of onset 
and eligibility for SSI (ordinarily, the 
date of filing of the application) are 
adequate to address this issue and are 
inappropriate in the context of specific 
listings because they are not unique to 
childhood mental disorders. 

Comment: A commenter questioned 
the language in the fifth paragraph of 
112.00D, which provides that "[i]n some 
cases . . . it may be necessary" to 
obtain evidence from a consulting 
psychiatrist or psychologist when a 
claimant's treating source lacks 
expertise in dealing with mental 
disorders in children. The commenter 
1tated that we should not make the rule 
optional, but require development with 
consulting specialists in every case in 
which the claimant's treating source is 
not an expert in mental disorders . 

Response: We did not adopt the 
comment. Our policy is that when a 
treating source provides us with 
sufficient evidence for us to make our 
decision (which also means that we 
have no good reason to question the 
evidence). we will not obtain a 
consultative examination solely to 
confirm or refute the treating source's 
evidence. If a treating source cannot 
supply the kinds of information we need 
to evaluate a case properly under these 
listings. we will of course develop the 
evidence further. 

We, therefore, intentionally provided 
in the fifth paragraph of 112.00D for the 
1ituation in which a claimant's treating 
source, though not an expert in the 
evaluation of mental disorders, 
nevertheless provides sufficient clinical 
and laboratory findings (including 
psychological testing. as necessary), 
opinions and other relevant evidence for 
u1 to make a decision under these rules. 
We think that such cases are likely to be 
rare, both because many children with 
1ignificant mental disorders will have 
treating sources who are experts in the 
treatment of mental disorders and 
because treating sources who are not 
experts in mental disorders will not 

ordinarily be able to supply information 
that is complete enough for ua to make a 
final determination or decision: 
however, we want to provide for the 
poHibility. 

Comment: Several commenters stated 
that more diecu1&ion was needed on the 
availability, applicability, and 
uaefulneH of standardized testing in 
connection with assessing the functional 
impact of mental disorders occurring 
during childhood. Specifically. they 
asked u1 to include a list of the tests we 
will use, or examples of some of the 
tests we will use, for aasessing these 
areas. Two commenter, recommended 
that we include a list of teats developed 
by the experts who aHisted in the 
development of the proposed rules. 

Response: We have not adopted the 
comments. We agree with the 
commenter& that these listings do not 
identify all tests that may be useful in 
evaluating the functional impact of 
mental disorders. However, we do not 
believe that the regulations are the 
appropriate forum for providing this 
guidance. 

Because of the large number of tests 
available, it would be practically 
impossible for us to publish and 
maintain a list of all available 
acceptable tests. Moreover, any list that 
included only examples of tests, such as 
the list prepared by the experts, could 
give the misleading impression that we 
have given our exclusive support to 
certain instruments. Furthermore. we 
would expect most professionals to 
follow standard practices in choosing 
the tools for evaluation, and we are 
confident that the mental health 
professionals we employ are aware of 
the available instruments. 

For all these reasons, we decided that 
instead of naming additional specific 
tests, we would provide in the seventh 
paragraph of 112.00D a detailed 
description of our criteria fer judging 
whether a test is "good," based upon its 
validity, reliability, and whether it is 
based on appropriate normative data. 
Any test that meets these standards 
constitutes acceptable documentation 
for the purposes of these listings. 

When we promulgate any listing 
revisions, we routinely consider the 
need to update our supplemental 
training materials and other guidelines 
to ensure that our adjudicators have an 
appropriate and uniform understanding 
of the new rules and how to apply them. 
We believe that these are the 
appropriate vehicles for listing any 
additional examples of acceptable tests. 

Comment: One commenter stated that 
our proposal to base listing 112.05 on IQ 
scores obtained from the Wechsler 
Intelligence Scale for Children-Revised 

(WISC-R), and our failure to mention 
other well-recognized tests included in 
the DSM-III-R would place the burden 
of establishing the validity of these 
other tests on the claimant. 

Response: The proposed language was 
intended only to codify our existing 
policy. The IQ ■cores in both the former 
listing 112.05 and these final listings 
were derived from the WISC-R. which is 
one of the best known and most widely 
used scales. It was not our intent to 
place the burden of establishing the 
validity of other test results on the 
claimant: as we have always done, we 
will recognize the validity of other tests 
that meet our standards for validity and 
reliability. 

For this reason, we included the 
discussion in the eighth paragraph of 
proposed 112.00D, now the ninth 
paragraph in the final rules. which 
recognizes the validity of other tests, but 
explains that identical IQ scores 
obtained from different tests do not 
always reflect a similar degree of 
intellectual function because they may 
be based on a different mean and 
standard deviation. We, therefore, 
caution our adjudicators that it may be 
necessary to find a common 
denominator-percentile rank in the 
general population-in order to compare 
IQ scores from other valid tests with the 
standard in the listing. However, in 
response to the comment, we have 
expanded the ninth paragraph of final 
112.00D to explain how we chose the IQ 
scores we use in 112.05 and to provide 
additional information about the mean 
and standard de\'iation of the Wechsler 
scales for purposes of comparison. In 
view of these revisions, we have also 
deleted the similar language we 
proposed in the opening paragraph of 
listing 112.05. 

Comment: Another commenter stated 
that the language in the eighth 
paragraph of proposed 112.00D was 
confusing. although the commenter did 
not specify what about the language 
was confusing. The commenter 
suggested that it either be deleted or 
that we provide conversion charts to 
show the corresponding percentile ranks 
in the general population of !Qs 
obtained on some of the more common 
tests that are not based on the same 
mean and standard deviation as the 
Wechsler scales. 

Response: The language in the eighth 
paragraph of proposed 112.00D (the 
ninth paragraph in the final rule) 
reflected our longstanding. uniform 
policy for use of non-Wechsler series 
intelligence tests. which is currently 
found in Part A. in the seventh 
paragraph of 12.00D and listing 12.05, 
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and in Social Security Ruling 82-54. 
However. u we explain above, ~e have 
added more detail about our pohcy in 
the paragraph to clarify our policy for 
this commenter. 

we did not adopt the recommendation 
to publish conversion charts as a part of 
these rules. The paragraph does not 
announce a change in policy, nor have 
we experienced any difficulties in 
adjudicating cases using these_ rules 
under either the childhood or adult 
listingb. The conversions are not a 
matter of substantive policy but of fact: 
Any properly trained psychologist can 
determine the corresponding percentile 
rank to a given IQ score in a given teat. 
Moreover, we do not include euch 
factual medical detail in any of our other 
listings. 

In addition, there are eo many 
possible alternative tests that any chart 
that attempted to provide the detail 
requested by the commenter would be 
cumbersome and of necessity 
incomplete. In the unlikely event that 
there are widespread difficulties 
converting test results in the future , we 
will provide guidance to our 
adjudicators. 

Comment: A commenter suggested 
that we either incorporate our internal 
operating instructions on evaluating 
psychological testing into these listings 
or obsolete them. 

Response: Our internal operating 
instructions. e.g., the "Program 
Operations Manual System," have their 
basis in the Act and our regulations. The 
purpose of our internal operating 
instructions is to provide guidance to 
our adjudicators for a uniform 
understanding and use of the policies 
contained in the Act and regulations. It 
would be inappropriate for us to include 
all of these instructions in the 
regulations or to rescind those that we 
have not included. 

However, we have reviewed our 
internal operating procedures again, and 
we believe that it is appropriate to add a 
new tenth paragraph to 112.00D to 
emphasize the importance of 
considering the recency of IQ tests and 
the consistency of the results of the tests 
with the child's behavior when 
evaluating claims under listing 112.05. 
The new language provides that the 
currency of IQ test results depends both 
on the child's age at the time of testing 
and the actual IQ scores, and includes 
our longstanding guidelines for making 
this aaaeaament. 

Comment: One commenter elated that 
the twelfth paragraph of proposed 
112.00D (now the 13th paragraph in the 
final rule) conflicted with 112.00Cl. The 
Proposed paragraph used the Gesell 
Developmental Screening Teat as an 

example. whereaa the 1econd 1entence 
of the 1econd paragraph of propoaed 
112.00C1 cautioned against the use of 
developmental 1creening devices when 
anessing cognitive/communicative 
function in children aged 1 to 3. 

Response: We have adopted the 
comment, even though there was no 
conflict between the two eectione. 
Standardized tests are more reliable 
measures of function than are groH 
acreening devices and, in spite of its 
name, the Gesell Developmental 
Screening Teet i1 a standardized test 
that meets the Hlient characteristics of 
a "good" teat as explained in the 
aeventh paragraph of 112.00D. However, 
1ince this test is no longer in wideapread 
use, we have deleted it from the 
examples in the 13th paragraph of final 
112.00D. 

Comment: Several commenters 
addreased the statement in the 15th 
paragraph of proposed 112.00D (now the 
16th paragraph of final 112.00D), that 
any required psychological teats be 
administered in the child'• principal 
language. They ex~reased concern that 
this may not be ponible in all 
situations. Two of the commenten also 
pointed out that there were other rf> '.ated 
eituations that these provisions could 
include. For example, one commenter 
suggested that the situation in which a 
bilingual child's principal language was 
not English but the child could be tested 
in English if a test in the principal 
language was not available. The 
commenter proposed that we add 
language that would permit alternative 
testing in appropriate circumstances, 
provided that the child would not be 
otherwise disadvantaged. 

Another commenter asked us to 
provide information about acceptable 
workups for non-English-speaking 
claimants "since existing standardized 
tests would generally be precluded." 

Response: We have adopted most of 
the comments by clarifying the language 
of the 16th paragraph of final 112.00D. 
We did not intend to state or imply that 
a determination based on the listings 
could not be made without testing in a 
child's principal language. We also 
agree that there will be 1ituationa in 
which we will not be able to test in the 
child's principal language but could 
appropriately test in English (or even 
another language) without 
disadvantaging the child. To clarify our 
intent, we have added language similar 
to that in the fifteenth paragraph of final 
112.00D to indicate when testing in the 
child's principal language is unavailable, 
we will use appropriate medical, 
historical, social, and other information 
when we make our determination. The 
rule will apply whether or not the child 

can be teated; however, it should be 
understood that this information could, 
in the proper circumstances, include 
testing that is not in the child's principal 
language. 

We do not agree completely with the 
generalization about the availability of 
atandardized tests in other languages. 
There are aome languages, such as 
Spanish, in which auch tests are 
available. We have, however, provided 
additional guidance in the 16th 
paragraph of final 112.00D to explain 
that the best indicators of severity in 
children from different cultures are often 
adaptive functioning, activities of daily 
living, and social functioning, based on 
reports from treating sources, parents, or 
others who are familiar with the child. 

112.00E Effect of Hospitalization or 
Residential Care 

Comment: Two commenters. who 
noted that these listings did not include 
paragraph C criteria comparable to 
12.03C of the adult listings, suggested 
that we provide more detailed guidance 
in 112.00E for the evaluation of children 
who may not be able to function outside 
of structured settings or highly 
supportive living arrangements . 

Response: We agree with the 
commenters that highly structured or 
supportive living arrangements may 
minimize the overt indications of mental 
disorders. Thus, we have added 
language to the first paragraph of 
112.00E to explain that, when a child is 
in a structured setting, evaluation of 
mental disorders must include an 
assessment of the degree to which the 
child can function independentl:,, , 
appropriately, and effectively on a 
sustained basis outside the structured 
setting. 

112.00F Effects of Medication 

Comment: One commenter stated that 
112.00F should require that attention be 
paid to the stabilizing effect of 
medication. The commenter further 
stated that this should include the 
likelihood of the individual continuing to 
take the medication and whether the 
individual would be disabled if he or 
ahe stopped taking the medication. 

Response: We did not adopt the 
comment. Section 112.00F already 
emphasizes the need to address the 
1tabilizing effects of medication. It 
points out that, although medication 
may ameliorate overt aymptomatology, 
the child may nevertheless be 
functionally impaired and that, 
furthermore , aide effects of the 
medication may themselves affect the 
child'• ability to function . We do not 
agree that it is necessary to address the 
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likelihood that a child will fail to take 
bis or her medication or the pouible 
consequences of such failure in these 
listings. We have separate policies on 
failure to follow prescribed treatment, in 
which we make special provision for 
children and for all individuals who 
have mental disorders. 

112.02 Organic Mental Disorders 

Comment: One commenter suggested 
that we define the word "persistence" in 
lilting 112.02.A. 

Response: We did not adopt tfie 
comment. The term has the Hme 
meaning as in common parlance and 
does not have any 1pecial meaning in 
these rules. It merely establishes a 
criterion that the organic mental 
disorders in the listing must be chronic, 
rather than acute. Therefore, we believe 
that it need not be defined. 

Comment: One commenter suggested 
that we combine proposed listings 
112.02, 112.09. and 112.10 into a listing 
labeled "developmental and emotional 
disorders of childhood." The commenter 
stated that there was no need to 
distinguish organicity, autism. and 
environment as separate etiological 
entities, that there was overlapping of 
the listings, and that a combined listing 
would "then handle learning disabilities 
and behavior disorders appropriately." 
The commenter also recommended that 
the new listing recognize three age 
groups instead of the two age groups we 
proposed for the paragraph B criteria. 

Response: We did not adopt the 
comments. While it is certainly true that 
organic mental disorders, developmental 
disorders, and developmental and 
emotional disorders of infancy, as 
described in the DSM-lll-R, cannot 
always be clearly distinguished, we 
have nevertheless tried to maintain the 
distinctions in the DSM-lll-R as far as 
possible in order to conform our rules to 
current diagnostic criteria and 
nomenclature. Furthermore, the listings, 
like the DSM-Ill-R, are primarily 
descriptive, largely reflect signs and 
symptomatology, and do not espouse 
any particular theories of etiology. 

As we explained in an earlier 
response, we do not believe that it is 
necessary to have more than two age 
categories for aHessing functional 
impairment under the paragraph B 
criteria. The critical areas of function for 
evaluating children aged 3 to 18 are the 
eame, although the manifestations will 
vary at different ages; this is why we 
provided guidance for evaluating three 
age groups within the age-3-to-18 
category in 112.ooc. 

Comment: Many commenters 
questioned why certain listed 
impairments required a greater number 

of paragraph B criteria than other 
listings. They pointed out that the 
paragraph B criteria are the functional 
measures of listing-level severity; 
therefore, it should follow that all 
listings should be met by 1&tisfying the 
Hme number of paragraph B criteria. 

Response: We agree with the 
commenter,, and have therefore revised 
all of the listings that have paragraph B 
criteria. For reaeons we explain in detail 
in the "Explanation of Revisions" 
section of this preamble, we now require 
that an older infant or toddler, age 1 to 
attainment of age 3, must demonstrate 
functional deficits or restrictions to the 
degree 1pecified in one of the paragraph 
112.02Bl criteria, and that a child, age 3 
to attainment of age 18, must 
demonstrate functional deficits or 
restrictions to the degree specified in 
two of the paragraph 112.02B2 criteria. 

Comment: A commenter expressed 
concern about how we will determine 
whether a child has achieved only one­
half of the expected milestones in listing 
112.02B and other listings. The 
commenter asserted that the State 
agencies have denied claims in which 
children have demonstrated milestone 
achievement slightly more than one-half 
for their age in one area of development 
even though they m1.t the criteria for 
milestone achievement in all other 
areas. The commenter believed that this 
application of the rule was too narrow. 

Response: As a result of this comment 
and other technical reasons we have 
explained in the "Explanation of 
Revisions" section of this preamble, we 
have revised all of the rules that 
referred to "a pattern" of milestones, or 
achievement of "50 percent" of 
anticipated milestones, or other similar 
language to explicitly state the number 
of functional domains in which the child 
must demonstrate deficiency. We have 
also revised the language of these rules 
so that it is more straightforward and 
less open to interpretation. The criteria 
now all use uniform language which 
refers to achievement of milestones 
generally acquired by children no more 
than one-half or two-thirds (as 
appropriate to the specific rule) of the 
child's chronological age. 
112.03 Schizophrenic, Delusional 
(Paranoid), Schizoaffective, and Other 
Psychotic Disorders 

Comment: One commenter stated that 
the proposed 6-month standard for the 
persistence of symptoms in 112.03A 
seemed unnecessarily long if the point 
of the standard was to make sure that 
the symptomatology would not be 
temporary. The commenter stated that 
the symptoms described in the listing 
would be "very uncommon" in children, 

and thought that a 3-month standard 
would be enough to establish that the 
problem was severe. The commenter 
also stated that exceptions, such as 
drug-related symptoms, should never 
last 3 months. 

Response: We did not adopt the 
comment. As in the adult mental listings 
the intent of the paragraph A criteria is ' 
to describe certain mental syndromes or 
clusters of 1yndromes, without any 
inferences as to severity. Although we 
have not included every criterion that is 
in the DSM-lll-R, we have based nearly 
all of the paragraph A criteria on the 
DSM-lll-R. descriptions of syndromes 
or categories of syndromes. 

Listing 112.03A uses the DSM-III-R 
criterion for chronicity of psychotic 
symptom~ months-applicable both 
to children and adults. We want to 
stress, however, that this does not 
imply, per se, any judgments about the 
severity of the impainnents of children 
who do not satisfy this paragraph A 
criterion, nor does it mean that such 
children cannot be disabled. When a 
child does not satisfy the specific 
paragraph A criteria of this, or any other 
listing, this means only that the child 
can not meet a listed impairment. The 
child may still be found disabled under 
our current rules of medical equivalency 
or under the rules we are developing to 
implement the Supreme Court's 
February 20, 1990, decision in Sullivan v. 
Zebley et al. The determination will 
always depend on the facts of each 
case. 

The c:>mment about drug-related 
symptoms was unclear to us. Certainly, 
there are acute symptoms of drug 
intoxication that the temporary and that 
may not recur. However, we do not 
agree with the blanket statement of the 
commenter that drug-related 
symptomatology should "never" last 3 
months. For this reason, and in response 
to numerous comments we summarize 
·oelow, we have added a separate listing 
112.~ to address the special problems 
of evaluating psychoactive substance 
dependence disorders. 

112.04 Mood Disorders 

Comment: One commenter thought 
that the word "currently" in the phrase 
"currently characterized" in 112.04A3 
could imply that symptoms of bipolar 
disorder must be currently active. 

Response: We agree with the 
commenter that the word "currently" 
could be confusing. We have, therefore, 
revised the language in parentheses to 
more closely follow the language of the 
DSM-III-R. The statement in 
parentheses will not read: ... • • (and 
currently or most recently characterized 

-----, 
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by the full or partial 1ymptomatic .. 
picture of either or both 1yndrome1). 
n,e change• addreu two problems. 
Fi.I'll, in response to the comment, the 
new language clarifies that a child need 
not be currently ,ymptomatic in order to 
meet the paragraph A criteria. Second, It 
clarifies that the current or moat recent 
episode need not have been manifested 
by the full symptomatic picture of manic 
or depreasive eyndrome, 88 lop.g as there 
11 a hietory of the full symptomatic 
pictures of both eyndromea ,ometime in 
the put. 
112.05 Mental Retardation 

Comment· Several commenters noted 
that we did not include Down syndrome 
in the proposed li11ting11. Two of the 
commenters were aware that we had 
proposed a separate listing for Down 
1yndrome (see 52 FR 37161, October 5, 
1987), to be added to 110.00, Multiple 
Body Systems, but noted that we would 
not have a listing for the impairment 
until the new listing was published 81 a 
final rule. One group submitted a copy 
of the comments they made on the 
NPRM that included the Down 
eyndrome listing. 

Response: We now have a eeparate 
listing for evaluating Down syndrome; 
see listing 110.06. We have not 
responded here to the duplicate 
comments on the NPRM for Down 
eyndrome since we responded to the 
comments in the preamble to those final 
rules. 

Comment: One commenter suggested 
that we define the phrase 
"developmental period" in the first 
sentence of listing 112.05. The 
commenter noted that the corresponding 
adult listing, 12.05, defines the term as 
the period prior to age 22. 

Response: We did not define the term 
in 112.05 because in our judgment it is 
not necessary to provide an age limit in 
the context of the childhood listings. 
Sections 404.1525 and 416.925 of our 
regulations state that part B of the 
Listing of bnpairments applies only to 
the evaluation of impairments of 
persons under age 18. Therefore, we 
have deleted the text in question from 
the opening of listing 112.05 because it is 
unnecessary; cases evaluated under 
112.05 represent impairments that began 
before the end of the developmental 
period. 

Comment: One commenter 
recommended that the IQ range in 
proposed 112.05C and 112.05D be "60 to 
70" instead of "60 to 69" because the 
DSM-lll-R defines mental retardation 
aa involving an IQ of 70 or less. 

Response: We concur with the 
commenter'• recommendation and have 
changed the IQ ranges in final listings 

112.osD (proposed listing 112.05C) and 
ll2.05E (proposed listing 112.05D) to 
read "60 to 70." We have also changed 
the upper IQ range from 69 to 70 in adult 
li■ tings 11.07 A, 12.000, and 12.05C and D 
and childhood listings 109.0281, 
111.0281, 111,07B1 and 111.08B2. 

Comments: Many commenters were 
concerned that listing 112.05 relied too 
heavily on IQ scores and failed to take 
into account all of the possible deficits 
in adaptive behavior, e.g., meeting 
standards of maturation, learning, 
personal independence, and social 
responsibility that are expected for a 
child's age level and cultural group. 
These commenters recommended that 
we substitute the phrase "marked 
deficits in adaptive behavior" for the 
phrase "marked impairment in 
personal/behavioral function" in section 
D2 of proposed listing 112.05. One 
commenter suggested that both sections 
A and D of proposed listing 112.05 
should contain the more flexible 
language of the DSM-III-R regarding 
adaptive behavior, 81 opposed to the 
more rigid "developmental" limitations 
set forth in the proposed listings. 

Response: We concur with the 
commenter& that deficits in adaptive 
behavior can serve 88 a useful 
alternative to IQ scores. Therefore, as 
we stated previously in the section of 
the preamble explaining these final 
rules, we have added two new 
paragraph to listing 112.05, paragraphs B 
and F, which uee deficits in adaptive 
behavior as an alternative to IQ ,cores, 
and have revised paragraph A to clarify 
its use of deficits in adaptive behavior. 
We have also revised paragraph E, 
which was proposed as paragraph D, to 
expend our use of deficits in adaptive 
behavior in conjunction with IQ scores 
in the 60 to 70 range. 

Comments: One commenter noted that 
in the NPRM for the listings that 
included Down syndrome and other 
similar syndromes we have proposed a 
fourth criterion for mental retardation to 
be included in proposed listing 110.06, 
but that we had not proposed the same 
rule in the childhood mental listings. The 
commenter supported the additional 
rule, which was an alternative to the 
criteria in former listing 112.05C. The 
rule provided that a child would meet 
the listing if he or she had achieved only 
those developmental milestones 
generally acquired by children no more 
than two-thirds of the child's 
chronological age. and also had a 
physical or other mental impairment 
imposing additional and significant 
restrictions of function or developmental 
progression. The commenter urged that 
we make the childhood mental listings 
consistent with the listings under 110.00. 

Response: We have adopted the 
comment. We have added the rule as 
112.05F. We describe the new listing in 
the 11wnmary at the beginning of this 
preamble. We have also modified final 
listing l12.05E to include the two-thirds­
milestone achievement criterion. 

112.07 Somatoform, Eating. and Tic 
Disordert 

Commenter: Two commenters thought 
that we had not included a listing for 
eating dieorders. 

Response: We included eating 
disorders in 112.07 Al of the proposed 
listings. We have changed the title of 
listing 112.07 to "Somatoform, Eating, 
and Tic Disorders" and added a 
reference to eating disorders in the 
capsule definition so that our intent will 
be clear. In addition, as pert of our 
review of the listings to conform them to 
the terminology of the DSM-lll-R. we 
have completely revised the language of 
112.07 Al. We believe that the revision 
more clearly indicates that this set of A 
criteria describes eating disorders . 

Comment: One commenter thought 
that Tourette's disorder would not be 
covered by these listings. Another 
commenter asked us to provide 
guidance on which listing to use when 
evaluating the disorder. 

Response: Tourette's Disorder is 
defined in the DSM-111-R es a tic 
disorder. We provided criteria in 
112.07 A2 which can be used for 
evaluating Tourette's Disorder and other 
tic disorders. As explained in the 
previous response, we have revised the 
title of listing 112.07 to "Somatoform. 
Eating, and Tic Disorders." We have 
also added a reference to tic disorders 
in the capsule definition. These 
revisions should clarify that Tourette's 
Disorder and other tic disorders are to 
be evaluated under this listing. 

112.08 Personality Disorders 

Comment: Many commenters were 
concerned about our proposal to include 
a listing for personality disorders in 
children that merely referred to the 
corresponding adult listing. 12.08. One of 
the most frequent comments was that a 
reference to the adult criteria would 
omit psychopathology and certain 
recognized disorders that ere specific to 
children. In ■upport of their assertion, 
many of the commenters directed our 
attention to a statement in the 
introduction to the chapter on 
personality disorders in the DSM-III-R. 
The 1tatement expla ins that certain 
diaorden of childhood-specifically, 
conduct disorder, evoidant disorder of 
childhood or adolescence, end identity 
disorder--are related to corresponding 
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diagnoatic categoriea in the chapter on 
personality disorders. The commenters 
recommended that we include theae 
diaorders and all of their auociated 
diagnoatic criteria under liating 112.08. 
In the alternative, aeveral commenten 
1uggested that we include the phr81e 
"diaruptive behavior" in the listing to 
convey the idea that a full-blown 
peraonality disorder is not required for 
the lilting, 

Nearly every commenter alao • 
queationed our propoaal to uae the· adult 
paragraph B criteria to evaluate theae 
impairment,. The commenter& pointed 
out that, inasmuch 81 two of the adult 
criteria are work-related, propoaed 
liating 112.08 would be baaed on a much 
atricter atandard than the other 
childhood listings and that it would be 
unlikely that many children would be 
able to aatisfy the criteria. 

Response: As we have atated in the 
aummary aection of this preamble, we 
have adopted the comments to include a 
apecific listing for personality disorders 
in children, instead of a reference listing. 
We agree with the commenters that it is 
inappropriate to relate the functional 
criteria of the listing to the adult 
paragraph B criteria, which we 
acknowledge most children will not be 
able to satisfy. 

We did not, however, adopt the 
comments that asked us to include 
conduct, avoidant, and identity 
di1orden as listed impairments under 
112.08. The listings are examples of 
1ome common impairments that we use 
to find a child disabled. Although the 
childhood impairments in the DSM-III-R 
called "conduct disorder" and "identity 
disorder" could cause significant 
functional limitations in individual 
cases. we did not include them as 
aeparate Hated impairments because we 
believe that they generally are not 
comparable in aeverity to other listed 
impairments. In fact, the passage in the 
DSM-III-C cited by the commenters 
,tales that conduct disorder in 
childhood or adolescence corresponds 
to the impairment called "antisocial 
personality disorder" in adults, and we 
do not list antisocial personality 
disorder in adult listing 12.08 either. 
Conduct disorder and antiaocial 
di1order, unlike the other disorders, 
primarily represent conflicts between 
the individual and aociety. Although not 
liated 81 aeparate impairments, conduct 
di1order and identity disorder would not 
be excluded from consideration as 
disabling impairments. 

Therefore, we have provided that a 
child muat have a "full-blown" 
personality disorder in order to meet 
this listing. This does not mean that we 
will approach the evaluation of other 

related impairment, with any 
preconceived notions about their 
aeverity in individual c81ea; only that 

·' we believe that theae kinds of childhood 
mental diaorders ahould not be listed 
impairment,. Aa alway,, the deciaion 
whether any impairment meet, or 
equals a listed impairment will depend 
on the individual facts of each case. 

We did not include avoidant diaorder 
of childhood or adolescence under 
liating 112.08 only becauae we had 
already included it under listing 112.06. 
Criterion l12.06A2 is intended to capture 
any diaorden that are characterized by 
avoidance behavior. 

For a aimilar reason, we alao did not 
adopt the comment to include the phrase 
"disruptive behavior" as a paragraph A 
criterion in listing 112.08. The reason we 
did not ia that we had already built it 
into our paragraph B criteria. Paragraph 
B2c[2) of listing 112.02-that is, the 
aecond paragraph in the third B criterion 
for children age 3 to attainment of age 
18-deacribes "persistent maladaptive 
behaviors destructive to aelf, others, 
animals. or property, requiring 
protective intervention." As one of the 
commenters noted in arguing for the use 
of the childhood B criteria under liating 
112.08, these criteria "refer to the very 
behaviors that are manifest in these 
disorders." 

112.09 Psychoactive Subatance 
Dependence Disorders 

Comment: Many commenter& asked ua 
to add to the final listings a category of 
impairment for substance addiction 
disorders, as originally recommended by 
the experts. Several of the commenters 
1tated that the listing should be a listing 
for substance abuse. 

Response: We have adopted the 
majority of the comments and added a 
listing for substance addiction disorders, 
now called "psychoactive si;bstance 
dependence disorders" in the DSM-111-
R. We describe the new listing. which 
we have designated 112.09 to maintain 
correspondence with the numbering 
aystem in the adult listings, in the 
aummary of the listings at the beginning 
of this preamble. 

We have not adopted the comments 
that recommended that we include 
psychoactive substance abuse disorders 
among the listed impairments in listing 
112.09. There is too much variability in 
the manifestations and aeverity of 
aubstance abuse disorders to permit a 
meaningful description in the liatings. 
Children who have psychoactive 
1ubstance abuse disorders as their 
primary mental impairment should be 
evaluated under this listing using our 
rules of medical equivalency. 

Comm-.nt: Several of the commenters 
who 81ked us to include a liating for 
payc~oactive substance dependence 
mentioned that they thought that having 
•uch a li1ting would be valuable 
becauae It could be applied to babies 
who were born with the conditions 
known as "fetal alcohol ayndrome " 
"~et~l cocaine ■yndrome," or other' 
•imilar psychoactive 1ubstance 
1yndromea. 

Response: We conaider fetal alcohol 
1yndro!D~• fetal cocaine syndrome, and 
other amular ayndromes to be multiple 
body aystem impairments because they 
typically present themselves as a 
constellation of impairments affecting 
more than one body system and 
involving more than substance 
dependence alone. We therefore have 
promulgated a separate listing 110.07, 
which includes these disorders. The 
listing recognizes the profound effect on 
development the combined impairments 
auociated with these disorders can 
have. 

112.10 Autistic Disorder and Other 
Pervasive Developmental Disorders 

Comment: One commenter stated that 
proposed listing 112.09 (final listing 
112.10), "Autism and Other Pervasive 
Developmental Disorders," omitted 
many of the criteria in the DSM-III-R for 
determining the existence of these 
disorders. The commenter was 
concerned that the proposed criteria 
could cause us to overlook many 
children who had the disorders. 

Response: We have adopted the 
comment. The proposed criteria were 
based on the DSM-Ill, which did not 
include aa much detail as the DSM-Ul­
R. We have revised final listing 112.10 to 
reflect the more recent criteria. 

112.11 Attention Deficit Hyperactivity 
Disorder 

Comment: One of the most frequent 
comments was that we should have 
included a separate listing for Attention 
Deficit Hyperactivity Disorder (ADJ-ID). 
a category that was recommended by 
the experts. Most commenters stressed 
that ADHD is a common impairment in 
children, that it is well-recognized and 
clearly defined, and that ii is not 
appropriately captured by any of the 
listings we proposed. Hence, they 
believed that ADJ-ID would be best 
evaluated under its own. 1eparate 
listing. Three commenter& stated their 
opinion that ADHD will rarely be 
disaLling; however, two of these 
commenter& ,till thought that a ■eparate 
listing was neceBBary because the 
remaining listings were inadequate to 

1 
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eveluete the conditions of children who 
heve the impainnent. 

Meny commenters expreHed concern 
that if we did not include a separate 
liiting for ADHD we would never find 
children with this impairment disabled. 
One commenter, who ia the parent of a 
child with ADHD, was concerned that 
we had changed our rules 10 that 
children with ADHD could not qualify 
for benefits; many commenters,.echoing 
this commenter'• belief, elated that we 
had violated the law by eliminating from 
the listings a medically determinable 
impairment known to the medical 
community, and that we had "decreed 
that no matter how disabled a child with 
one of the excluded impairments is, his 
or her eligibility for benefits caMot be 
established." 

Another commenter recommended 
that any listing for ADHD should not 
include a paragraph B functional 
requirement. Finally, one commenter 
recommended that we include the two 
other disruptive behavior disorders 
described in the DSM-III-R. conduct 
disorder and oppositional defiant 
disorder, in the listing that included 
ADHD. 

Response: After carefully considering 
these comments, we agree with the 
majority of the commenters that we 
ahould include a listing for ADHD. We 
describe the listing in the summary at 
the beginning of this preamble. 
However, we want to emphasize that 
the fact that we do not list a particular 
disorder does not mean that we will not 
consider an unlisted disorder or that we 
would not find a child disabled by an 
unlisted disorder. 

We did not adopt the recommendation 
to omit the paragraph B requirement 
from this listing. Children with ADHD 
exhibit a wide spectrum of impairment, 
ranging from slight to disabling. 
Therefore, it is imperative that any 
listing for ADHD include specific 
guidance for assessing the severity of 
the disorder in addition to criteria which 
establish its existence. We believe that 
the paragraph B criteria of listing 112.02, 
applicable in most of the other listings, 
appropriately describe the kinds of 
functional impairment a1111ociated with 
ADHD, and have therefore decided to 
include them in this listing as well. 

We also did not adopt the 
recommendation to include the other 
diaorders described in the DSM-III-R 
under the heading "Disruptive Behavior 
D11orders." We have explained our 
~aaons for not including conduct 
diaorder in the listings in our responses 
~o the comments asking that we include 
11 under listing 112.08. For the same 
~uon,. we decided not to include 
oppoaitional defiant disorder," the only 

other disorder named in this section of 
the DSM-III-R. Children who have 
either of these impairments may be 
evaluated under Hating 112.08 or listing 
112.11, depending upon the particular 
facts of their cases, using our medical 
equivelency rules. 

112.12 Developmental and Emotional 
Disorders of Newborn and Younger 
Infants (Birth to attainment of age l) 

Comment: Many commenters 
commented favorably on our proposal to 
add a listing (proposed listing 112.10, 
final listing 112.12) specifically for the 
evaluation of newborn and younger 
infants, from birth to attainment of age 
l. However, they noted that the 
problems of diagnosing mental 
impairment, can extend to older infants 
and toddlers, age l to attainment of age 
3. They urged us to extend the listing to 
include older infants and toddlers. 

Response: We have not adopted the 
comments, but we have added language 
to 112.00A end 112.00C to address the 
commenters' conctlrns. 

Although we agree with the 
commenters that diagnosia of older 
infants and toddlers can be just as 
difficult as in newborn and younger 
infants, we believe that the problem is 
not es pervasive in the older group as it 
is in the younger group. Furthermore, the 
infant-specific criteria for asseHing 
aeverity in final listing 112.12 become 
progressively less appropriate as infants 
become older. We have, therefore, 
decided to leave listing 112.12 as we 
proposed it; that is, as a listing designed 
specifically for the special problems 
associated with the evaluation of 
children from birth through attainment 
of age l. 

This is not to HY that children who 
are older than l caMot be found to have 
an impairment which is equal to the 
aeverity of listing 112.12. As we 
emphasize throughout these responses, 
any child who does not have a listed 
impairment can ,till be found disabled if 
he or she has an impairment or 
combination of impairments that is 
equivalent to any listed impairment. 
Children older than l whoae impairment 
manifestations ere identical or 
aufficiently aimilar to the requirements 
of 112.12 could, in certain situations, be 
evaluated using the new listing. 

In response to this and other 
comments we have already deacribed, 
we have added language to 112.00A and 
112.00C to atress the importance of 
deciding whether a child hea an 
equivalent impairment or combination 
of impairments. In direct reaponse to 
this comment, we have alao added 
atatements in the last paragraph of 
112.00A and the aecond paragraph of 

112.00C to indicate that children aged l 
to attainment of age 3 may exhibit 
aimiler problems of inaufficient 
developmental differentiation to 
newborn and younger infants and that it 
ia, therefore, vital to assess equivalency 
in 1uch caaea. 

Comment: Several commenters 
offered 1uggestion1 for provisions that 
permHted pre,umptions of disability in 
the caae, of the very youngest infants 
(from birth through the first weeks or 
months of life). Two of these 
commentera prefaced their auggestions 
with remark, about the proposed so 
percent developmental delay rules for 
newborn and younger infants in 
paragraphs A and B of proposed listing 
112.10. One of these commenter& was 
concerned because he believed that 
validated instruments for such young 
children are lacking. This commenter 
was also concerned that in aome 
impairments, such as Down syndrome, 
developmental delays 8.re not always 
immediately apparent. The commenter 
thought that we might deny such 
children at or near birth, even when 
there was a high probability that we 
would eventually find them disabled. 
The other commenter stated that under 
current regulations a finding of 
disability in children with genetic or 
congenital impairments caMot be made 
until the disability hes manifested itself 
in SO percent developmental delay. 

With regard to the suggested 
provision, for presumption of disability, 
aeveral commenters provided examples 
of aome of the hereditary and congenital 
conditions they would include, based 
upon the likelihood that children with 
these impairments would eventually be 
found disabled when they were older. 
One of these commenters also auggested 
that this would be an equitable rule 
because most of the children who have 
one of these conditions would 
eventually be found disabled and 
eligible for benefits when they were 
older. Therefore, auch a rule, in the view 
of the com.menters, would only serve to 
provide auch children with their rightful 
benefits in a more timely fashion . 

Response: We disagree with the 
comment about the existence of valid 
tests for chldren from birth through 
attainment of age l . As we state in the 
13th paragraph of 112.000, there are 
validated inatruments appropriate to 
newborn and younger infants, such as 
the Bayley Scales of Infant Development 
and the Cattell Infant Intelligence Scale. 
Furthermore, all of the listings provide 
alternative criteria to testing: the criteria 
in final listing 112.12A and B (proposed 
listing 112.l0A end B) are only two 
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criteria of five, which can be used to 
meet the listing. 

Nevertheless, we share these 
commenters' concerns that some 
impairments can be especially difficult 
to evaluate in the very youngest infants. 
One of our major goals in devising these 
listings and the new rules in 110.00 and 
listings 110.06 and 110.07 wa■ to addreBB 
the problems of evaluating both mental 
and physical impairments in newborn 
and younger infants. Even though it is 
not true, 88 two commenters suggested, 
that we had no provision in our policy 
for finding disability in infants who did 
not demonstrate 50 percent 
developmental delay, we have been 
keenly aware of the difficulty of 
performing these evaluations. Final 
listing 112.12 is an innovation in our 
childhood listings: It is a rule that 
provides criteria specifically for children 
in their first 12 months. Similarly, new 
listing 110.07 recognizes the special 
problems associated with the 
assessment of severity in the children 
who have confirmed hereditary, 
congenital, or acquired conditions that 
usually affect two or more body 
systems. In addition, we have 
established certain listings under which 
a child can be found disabled by virtue 
of a medically documented diagnosis 
and its well-established medical and 
functional implications. New listing 
110.06, which covers Down syndrome 
(except for the mosaic form), is one of 
these. This listing provides for a finding 
of disability based on Down syndrome 
established by clinical and laboratory 
findings. 

In our view, new listing 112.12 and the 
new listings in 110.00 go a long way 
toward resolving the problems raised by 
the commenters. These new rules 
provide considerably more detail for 
evaluating impairments in newborn and 
younger infants than we have previously 
provided to our adjudicators: they 
provide for more timely assessments of 
claims: and they provide alternative 
criteria to the rule for 50 percent 
developmental delay. In addition, we 
will provide further guidance in the new 
regulations we are now preparing in 
response to the Supreme Court's 
decision in Zebley. 

Comment: One commenter thought 
that the rule in proposed listing 112.10 
for a developmental delay of 50 percent 
wa■ inappropriately low because it did 
not equate with the requirement in 
propoaed listings 112.0SC or D, which 
recognized disability in older children 
who had IQs as high a■ 69. The 
commenter suggested that we increa■e 
the milestone rule from 50 percent or 
leBB to 69 percent or less. 

Response: We have not adopted the 
1pecific suggestion, but have added a 
new rule that we believe reaponds to the 
comment. 

Our intent in proposed listing 112.10, 
now final listing 112.12, was to create a 
listing for newborn and younger infants 
that would equate with the aeverity 
threshold in listings 112.05A and 
112.05B, not proposed listings 112.0SC 
and 112.050. Proposed listing 112.05A 
and B (final liating 112.0SA and C) result 
in a finding of "meets" baaed soley on a 
finding that a child who is mentally 
retarded demonstrates either the failure 
to attain specific developmental 
milestone or an IQ not greater than 59. 

Aa we have indicated previously, we 
have added a new criterion to listing 
112.12 to provide a standard that is 
comparable to the rules in paragraph 
Bid of listing 112.02. 

Also, in response to thia comment and 
earlier comments which addressed the 
need for comparable severity thresholds 
across all age groups, we replaced the 
phrase "marked impairment" in 
proposed listing 112.lOC (now final 
listing 112.12C) to ensure comparability 
within that listing. We did not intend for 
"marked" in provosed listing 112.lOC to 
be of a different severity threshold than 
that of the other paragraphs within that 
listing, e.g., the one-half chronological 
age cognitive/communicative 
functioning threshold in proposed 
112.l0A. However, with the definition of 
marked in the fourth paragraph of final 
listing 112.00C, it could be concluded 
that proposed listing 112.lOC had a 
different severity threshold than the 
remaining paragraphs in that listing. 
Therefore, in final listing 112.12c, we 
replaced "marked impairment" with "an 
absent or grossly exceHive response" to 
clarify its original intent. 

Comment: One commenter stated that 
proposed listing 112.10 (final listing 
112.12) did a "credible job" of tracking 
DSM-III-R critt'ria. However, the 
commenter suggested that some of the 
language, such 88 that in subsection 02, 
could be simplifiec! to more accurately 
reflect an infant'• behavior. 

Response: We agree with the 
commenter. We have therefore reviaed 
the language of 112.120 to be simpler 
and to uae terms more apecific to infant 
behavior. 

Additional Comments 
Comment: One commenter was 

concerned about the evidence needed to 
establish a diagnoais under these 
listings. The commenter stated that we 
had provided "little room for clinical 
impreHions" but "a lot of room to 
disqualify a case becauae the treating 
source did not know the precise way to 

support the diagnosis." The commenter 
recommended that we provide each 
treating source with clear instructions 
needed to make a determination under 
the listings. Similarly, the? commenter 
asked if we would find a child disabled 
ba■ed upon a diagnosis submitted by a 
treating source unsupported by findings 
in the paragraphs A and B criteria of 
any listing. The commenter gave 
examples of specific impairments that 
were not mentioned by name in the 
listings and wondered if children with 
these disorders could be found disabled. 

Response: The kinds of issues raised 
by this commenter are not specific to the 
childhood mental listings, but arise in 
coMection with all disability cases. We 
are in the process of preparing for final 
publication a separate group of 
regulations which address, among other 
things, the responsibilities of our 
adjudicators in developing the specific 
information needed from treating 
sources to complete a record. how and 
when to obtain information from 
consultative examinations. and 
mechanisms for disseminating 
appropriate information about our 
evidentiary needs to the medical 
community. 

Our policy, stated in U 404.1525(d) 
and 416.925(d) of the regulations, is that 
we will not consider an impairment to 
be a listed impairment solely because it 
has the diagnosis of a listed impainnent. 
It must also have the findings shown in 
the listings. On the other hand, we again 
want to assure this commenter that we 
will not deny any case simply because a 
child does not have a listed impairment 
or because a treating source who is 
unaware of our evidentiary needs has 
failed to submit the evidence we need, 
even though he or she has this 
information and is willing to provide it. 
We make every effort to assist 
claimant~specially children-in 
obtaining evidence. 

Comment: One commenter asked us to 
include a statement of the "reasons or ·· 
philosophy for giving disability 
payments to children." The commenter 
also expressed concern about whether 
the payment of benefits to children 
could be countertherapeutic and a 
disincentive to the child's family to seek 
treatment for the child. In a related 
comment. the commenter asked how we 
would evaluate cases of children who 
have treatable impairments but are 
disabled because they do not receive 
treatment. 

Response: We rejected the 
recommendation to ■tale in these 
regulations the "reasons or philosophy" 
behind the various payments available 
to children under the Social Security 
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Act. we pay benefit• to children 
purtuant to Jewa enacted by the. 
eon,reu end aigned by the President of 
the United Ste tea. Our regulation• 
implement the lewa and ~xpl~in in a 
practical way bow we will abide by 
them: any atatements of "philosophy," 
1uch at the commenter suggested, are 
beyond the purview of these regulations. 

When we determine whether a child 
i1 dieabled, we do not consider matters 
extraneous to the statute and 
regulations, euch as whether paying 
benefits will be in the child's best 
interests. If the medical and other 
evidence establish that a child is 
diBSbled and the child meets all other 
,tatutory requirements, we will pay 
benefits. 

With regard to the question of 
whether we would find a child disabled 
even if we knew, or thought, that the 
child could be successfully treated, the 
answer is that we will, unless the child 

bas failed to follow prescribed treatment 
and does not have good cause for such 
failure. We have promulgated specific 
rules elsewhere in our regulations (see 
I I 404.1530 and 416.930) about this iBSue 
to direct our adjudicators on how to 
evaluate such cases. 

Other Changes 

In view of the changes we are making 
in 112.00, Mental and Emotional 
Disorders, of Part B of Appendix 1 of the 
Llsting of Impairments, we are also 
making a number of conforming and 
technical changes to other listings in 
both Parts A and B of the Llsting of 
Impairments. 

We are adding a paragraph to the 
Introduction to Appendix 1 of Subpart P 
of the Llsting of Impairments to indicate 
that the childhood mental disorders 
listings will cease to be effective 5 years 
after publication as a final rule, unless 

extended by tl:e Secretary or revised 
and promulgated again. 

We are changing the phrase ")Qs of 
69" to "JQs of 70" in the eeventh 
paragraph of 12.00D. 

We are changing the phrase "IQ of 60 
to 69 inclusive" to "IQ of 60 through 70" 
in the 12.05C and 12.osD. 

We are changing the phrase "IQ of 69 
or le88" to "IQ of 70 or less" in listings 
11.07A, 109.0281, 111.0281, 111.07Bl, and 
111.08B2. 

We are changing the reference in the 
last sentence of the first paragraph of 
listing 110.00A2 from "See 112.00B" to 
"See 112.00C." 

We are changing listing 110.07B to 
read "Mental impairment as described 
under the criteria in 112.05 or 112.12: or." 

Regulatory Procedures 

Executive Order 12291 

The costs of this regulation are 
estimated to be as follows: 

1991 1992 1993 1994 1995 

Addit>onll SSI recipients ................................................................................................................................................................ .. 1,000 2,000 2.000 3,000 3,000 
Program costs: 

Supplemental Security Income ..... .......................................................................................................................................... . S2 $6 $9 s12 I $14 
Medicaid .......................................................................................................................................................................... .......... . (') $5 $5 $10 , $10 
Medicare ................................................................ ........ .. ............... ........ ...... .................... ......................................................... . (') (') (') Pl I (') 
Oislbility lnsura~ .................................................................................................................................................................. . (') (') (') (') ; 

<'> I 
(') 

AdminiSlratille aavings ..................................................................................................................................................................... . (') (') (') (') 

• Negh91bla 

Therefore, the Secretary has 
determined that this is not a major rule 
under Executive Order 12291 because 
these regulations do not meet any of the 
threshold criteria for a major rule. 
Therefore, a regulatory impact analysis 
is not required. 

Paperwork Reduction Act 

These regulations will impose no new 
reputing or record.keeping requirements 
subject to clearance by the Office of 
Management and Budget. 

Regulatory Flexibility Act 

We certify that these regulations will 
not have a significant economic impact 
on a substantial number of small entities 
because they affect only individuals 
who are applying for title II or title XVI 
benefits based on disability. Therefore, 
a regulatory flexibility analysis as 
provided in Pub. L. 96-354, the 
Regulatory Flexibility Act. is not 
required. 

(Catalog of Federal Domestic Aasistence 
Program No. 93.802. Disability Insurance.) 

U1t of Subjects 

20 CFR Port 404 

Administrative practice and 

procedure, Death benefits, Disability 
benefits, Old-Age. Survivors, and 
Disability Insurance. 

20 CFR Port 416 

Administrative practice and 
procedure, Aged, Blind. Disability 
benefits, Public assistance programs, 
Supplemental Security Income. 

Dated: May 3. 1990. 

Gwendolyn S. King, 
Commissioner of Social Security. 

Approved: August 9. 1990. 

Louia W. Sullivan, 
Secretory of Health and Human Services. 

For the reasons set out in the 
preamble, part 404. subpart P. of Chapter 
Ill of title 20 of the Code of Federal 
Regulations is amended to read as 
follows: 

PART 404-FEDERAL OLD-AGE, 
SURVIVORS, AND DISABILITY 
INSURANCE (1950-·---) 

1. The authority citation for subpart P 
of part 404 continues to read as follows: 

Authority: Secs. 202. 205(8). (l;>J. ind (d) 
through (h). 216(i), 221(a) and (i). 222(c), 223, 
225, and 1102 of the Social Security Act, as 
amended: 42 U.S.C. 402. 405(a), (b), and (d) 

through (h). 416(i), 421(a) and (i). 442(c). 423, 
425, and 1302: sec. 505(a) of Pub. L. 96-265. 94 
Stat. 473: 1ecs. 2(d)(2), 5. 6. and 15 of Pub. L. 
98-460. 98 Stat. 1797. 1601, 1602, and 1608. 

2. Section 404.1520a is amended by 
revising the second sentence of 
paragraph (a) introducing text to read as 
follows: 

§ 40,.1s20a Evaluation of mental 
lmpalrmenta. 

(a) • • • In addition, in evaluating the 
severity of mental impairments for 
adults (persons age 18 and over) and in 
persons under age 18 when Part A of the 
Llsting of impairments is used, a special 
procedure must be followed by us at 
each level of adminstrative review. • • • 

Append.ix 1 to Subpart P-{Ameoded] 

3. Appendix 1 to subpart P (Llsting or 
Impairments) is amended by adding a 
new paragraph before the last paragraph 
of the introductory text to read as 
follows: 

The mental di1order1 listing in Part B 
(112.00) within 5 years . Consequently, the 
listings in thia body 1y1tem will no longer be 
effective on December 12. 1995. unlees 
extended by the Secretary or revised and 
promulgaled again. 
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4. Part A of the Appendix l (Listing of 
Impairments) of 1ubpart P 11 amended 
by revising paragraph A of li1ting 11.07 
Cerebral Palsy to read 81 follow,: 

A. IQ of 70 or le11; or 

S. Part A of Appendix l (Li1ting of 
Impairments) of Subpart Pis amended 
by revising the second 1entence of the 
1eventh paragraph of 12.00D 
(Documentation) to read 81 follo~s: 

• • • In thi1 coMection, it mu1t be noted 
that on the WAIS. for example, IQ• of 70 and 
below are characteristic of approximately the 
lowest 2 percent of the general popula-
tion. • • • 

6. Part A of Appendix 1 (Listing of 
Impairments) of subpart Pis amended 
by revising paragraph C of listing 12.05 
Mental Retardation and Autism to read 
as follows: 

C. A valid verbal. performance, or full 1cale 
IQ of 60 through 70 and a physical or other 
mental impairment imposing additional and 
1ignificant work-related limitation of 
function; 

OR 

7. Part A of Appendix l (Listing of 
Impairments) of subpart Pis amended 
by revising the introductory text of 
paragraph D of listing 12.05 Mental 
Retardation and Autism to read as 
follows: 

D. A valid verbal. performance. or full 
,cale IQ of 60 through 70, or in the c11e of 
autism. gross deficits of 1ocial and 
communicative akills . with either condition 
resulting in two of the following: 

8. Part B of Appendix 1 (Listing of 
Impairments) of subpart Pis amended 
by revising paragraph Bl of listing 109.02 
to read as follows: 

1. IQ of 70 or leBS, or 

9. Part B of Appendix l (Listing of 
Impairments) of subpart Pis amended 
by revising the last sentence of the first 
paragraph of A2 of 110.00 (Multiple Body 
Systems) to read as follows: 

2.1 • • • See 112.00C for a diacuBSion of 
developmental milestone criteria and 
evaluation of age-appropriate activities. 

10. Part B of Appendix 1 (Listing of 
Impairments) of subpart Pis amended 
by revising paragraph B of introductory 
text of listing 110.07 Multiple Body 
Dy1function to read as follows: 

B. Mental impairment as described under 
the criteria in 112.05 or 112.12; or 

11. Part B of Appendix 1 (Listing of 
Impairments) of subpart Pis amended 
by revising paragraph Bl of listing 111.02 
to read as follows: 

1. IQ of 70 or leu; or 

12. Part B of Appendix l (Listing of 

Impairments) of 1ubpart P i1 amended 
by revising paragraph Bl of listing 111.07 
Cerebral Palsy to read 81 follows: 

1. IQ of 70 or leaat: or 

13. Part B of Appendix 1 (Listing of 
Impairments) of subpart Pis amended 
by revising paragraph B2 of listing 111.08 
to read 81 follows: 

2. IQ or 70 or le11t; or 

14. Part B of Appendix 1 (Listing of 
Impairments) of subpart Pis amended 
by revising 112.00, Mental and 
Emotional Disorders, to read 81 follows: 

11%.00 Mental Dilorden 
A. Introduction: The ,tructure of the men tel 

dieorden listings for children under age 18 
parallels the 1tructure for the mental 
disorden listings for adult, but is modified to 
reflect the presentation of mental dieorden in 
children. The li1ting1 for mental diaorden in 
children are arranged in 11 diagno1tic 
categories: Organic mental dieorden (112.02); 
achizophrenic, delusional (paranoid), 
1chizoaffective, and other p1ychotic di1orden 
(112.03); mood dieorden (112.04): mental 
retardation (112.05): anxiety dieorden 
(112.06); aomatoform. eating. and tic dieorden 
(112.07): penonality dieorden (112.08); 
psychoactive 1ub1tance dependence 
disorders (112.09): autistic disorder and other 
perv11ive developmental di1order1 (112.10); 
attention deficit hyperactivity disorder 
(112.11); and developmental and emotional 
dieorden of newborn and younger Wanta 
(112.12). 

There are 1ignificant differences between 
the li1tings for adults and the listings for 
children. There are dieorden found in 
children that have no real analogy in adults; 
hence. the differences in the diagnoatic 
categories for children. The presentation of 
mental disorden in children. particularly the 
very young child. may be aubtle and of a 
character different from the 1ign1 and 
1ymptoms found in adult,. For example. 
findings auch u aeparation anxiety. failure to 
mold or bond with the parents. or withdrawal 
may aerve u finding, comparable to findings 
that mark mental disorders in adults. The 
activities appropriate to children, 1uch ea 
learning, growing. playing. maturing. and 
achoo) adju1tment, are alao different from the 
activities appropriate to the adult and vary 
widely in the different childhood atagea. 

Each Hating begins with an introductory 
1t11tement that de1cribe1 the diaorder or 
diaorders addre11ed by the liating. Thia is 
followed (except in li1tings 112.05 and 112.12) 
by medical findings (paragraph A criteria). 
which, If 1&ti1fied. lead to an a11e11ment of 
impairment-related functional limitations 
(paragraph B criteria). An individual will be 
found to have a li1ted impairment when the 
criteria of both paragraphs A and B of the 
liated impairment are 1&ti1fied. 

The purpoae of the criteria in paragraph A 
i1 to 1ub1tantiate medically the preaence of a 
particular mental di1order. Specific 
1ymptom1 and aigns under any of the listings 
112.02 through 112.12 caMot be conaidered in 
iaolation from the description of the mental 

diaorder contained at the beginning of each 
liating catesory. lmp11lrment1 ahould be 
analyzed or reviewed under the mental 
category(iea) indicated by the medical 
finding, . 

Paragraph A or the U1tings ia II compoalte 
of medical finding, which are uaed to 
1ub1tantiate the exlatence of a diaorder and 
may or may not be appropriate for children at 
1peclfic developmental 1tagea. However, a 
range of medical finding, i1 Included in the 
li1ting110 that no age group le excluded. For 
example, in liating 112.02A7. emotional 
lia bllity and crying would be inappropriate 
criteria to apply to older inf11nt1 and toddlen, 
age 1 to attainment of age 3; whereu in 
112.02A1, developmental arrest. delay, or 
regreaeion are appropriate criteria for older 
Wanta and !odd.Jen. Whenever the 
adjudicator decides that the requirements of 
paragraph A of a particular mental listing are 
aati1fied. then that li1ting 1hould be applied 
regard.leas of the age of the child to be 
evaluated. 

The purpose of the paragraph B criteria is 
to describe impairment-related functional 
limitations which are applicable to children. 
Standardization teats of aocial or cognitive 
function and adaptive behavior are 
frequently available and appropriate for the 
evaluation of children and. thus , 1uch tests 
are included in the paragraph B functional 
parameters. The functional restrictions in 
paragraph B must be the result of the mental 
di1order which i1 manifeated by the medical 
findings in paragraph A. 

We have not included aeparate C criteria 
for liatings 112.03 and 112.06. as are found in 
the adult li1ting1. because for the most part 
we do not believe that categories like 
re1idual achizophrenia or agoraphobia are 
commonly found in children. However. in 
unu,ual case, where theae disorders are 
found in children and are comparable to the 
severity and duration found in adults . the 
adult 12.03C and 12.06C criteria may be ueed 
for evaluation of the cues. 

The 1tructure of the listings for Mental 
Retardation (112.05) and Developmental and 
Emotional Diaorden of Newborn and 
Younger infant, (112.12) is different from that 
of the other mental disorders. Listing 112.05 
(Mental Retardation) contains six sets of 
criteria. any one of which. if 1&tisfied. will 
result in a finding that the child 's impainnent 
meet, the listing. Listing 112.12 
(Developmental and Emotional Disordert of 
Newborn and Younger Infants) contain, five 
criteria. any one of which. if eatisfied. will 
re1ult in a finding that the infant'• 
impairment meet, the li1ting. 

It mu1t be remembered that theee listings 
are examples of common mental diaordert 
which are 1evere enough to find a child 
disabled. When a child hu a medically 
determinable impairment that is not 1i1ted or 
a combination of impainnenu no one of 
which meets II liating. we will mah a 
medical equi\·alency detennination. {See . 
ti 404.1526 and 416.1126.) Thi• detenninallon 
can be eapeci"lly important in older infants 
and toddlers (age 1 to attainment or age 3). 
who may be too young for identification of a 
1pecific diagnoais . yet demon1trate eenout 
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functional limitation,. Therefore, the 
determination of equivalency 11 nece11ary to 
the evaluation of any child'• caae when the 
child doe, not have an impairment that meet, 
a li1ting. 

B. Need for Medical Evidence: The 
ni1tence of a medically determinable 
impairment of the required duration muat be 
e1tabli1hed by medical evidence con1i1lin8 of 
1ymptom1, 1ign1, and laboratory fmdins• 
(lncludins paychological or developmental 
teat findinss) . Symptoms are complaint• 
pre,ented by the child. P1ychiatric 1ign1 are 
medically demonstrable phenomena which 
indicate 1pecific abnormalitie1 of behavior, 
affect, thought, memory, orientation, 
development. and contact with reality, a, 
described by an appropriate medical aource. 
Symptom• and 1ign1 generally clu1ter 
together to constitute recognizable mental 
di1ordera deecribed in paragraph A of the 
littill8S-Theae findill8• may be intermittent or 
continuoue dependill8 on the nature of the 
diaorder. 

C. Assessment of Severity: In childhood 
cases. a, with adulta , eeverity i1 measured 
accordill8 to the functional limitation, 
imposed by the medically determinable 
mental impairment. However, the r8118e of 
functions used to assen impairment 1everity 
for children varies at different 1tage1 of 
maturation. The functional areas that we 
consider are: Motor function; cognitive/ 
communicative function; social function; 
personal/behavioral function: and 
concentration, perai1tence. and pace. In moat 
functional areas, there are two alternative 
method, of documentins the required level of 
aeverity: (1) Uee of 1tandardized te1t1 alone, 
where appropriate IHI in1trument1 are 
available, and (2) uae of other medical 
findings. (See 112.00D for explanation of 
theae documentation requirements.) The uee 
of 1tandardized testa ie the preferred method 
of documentation if 1uch teat, are available. 

Newborn and younger infant, (birth to 
attainment of age 1) have not developed 
1ufficient personality differentiation to permit 
formulation of appropriate diagnoses. We 
have, therefore, aseigned li1tins 112.12 for 
Developmental and Emotional Disorders of 
Newborn and Younger Infants for the 
evaluation of mental dieordera of auch 
children. Severity of theee dieorders ii baaed 
on measures of development in motor, 
cognitive/communicative, and social 
functions. When older infants and toddler, 
(age 1 to attainment of age 3) do not clearly 
utisfy the paragraph A criteria of any li•tins 
because of insufficient developmental 
differentiation, they must be evaluated under 
the rules of equivalency. The principlH for 
a11e11ing the aeverity of impairment in 1uch 
children, deacribed in the following 
para11raph1. muat be employed. 

In defining the 1everity of functional 
limilHliona, two different tell of paragraph B 
criteria corre1pondill8 to two 1eparate age 
sroupinga have been e1tabli1hed. in addition 
to li111ng 112.12, which ia for children who 
b■vt not attained age 1. These age groups 
are: _older infants and toddlers (age 1 to 
■l\luunenl or age 3) and children (age 3 to 
■ 1\1111111ent or age 18). However, the 
~•ion below in 112.00C:1, 2, 3, and 4, on 

&ft'·•PP1'1>pri■te areas of function, i1 

broken down into four age groupings: older 
Infant, and toddlers (age 1 to attainment of 
age 3), pre1chool children (age 3 to 
attainment of age 6], primary ,chool children 
(age 6 to attainment of age 12), and 
adoleacenla (age 12 to attainment of age 18]. 
Thi• was done to provide 1pecific 1pecific 
guidance on the age group variance• in 
di1eaae manife1tation1 and method, of 
evaluation. 

Where "marked" 11 u1ed aa a 1tandard for 
meaauring the degree of limitation it means 
more than moderate but leas than extreme. A 
marked limitation may ari,e when aeveral 
activitiea or function, are impaired, or even 
when only one ia impaired, as 10118 aa the 
degree of limitation ia 1uch aa to interfere 
1erioualy with the ability to function (baaed 
upon age-appropriate expectation,] 
independently, appropriately, effectively, and 
on a auatained baaia. When atandardized 
test, are ueed aa the measure of functional 
parameter1, a valid ,core that ia two 
1tandard deviation, below the norm for the 
test will be considered a marked reetriction. 

1. Older infants and toddlen (age 1 ta 
attainment of age 3). In thia age group, 
impairment severity ia aa1e11ed in three 
areae: (a] Motor development, (b] cognitive/ 
communicative functio1, , and (c) ,ocial 
function. 

a. Motor development. Much of what we 
can discern about mental function in theae 
children frequently comes from obaervation 
of the degree of development of fine and 
gro11 motor function. Developmental delay, 
aa meaaured by a good developmental 
milestone hiatory confirmed by medical 
examination, la critical. Thia information will 
ordinarily be available in the exiatins 
medical evidence from the claimant'a treatins 
,ourcea and other medical 1ource1, 
aupplemented by information from 
nonmedical aources, 1uch u parent,, who 
have obaerved the child and can provide 
pertinent hiatorical information. It may 1110 
be available from atandardized testing. If the 
delay i, auch that the older infant or toddler 
has not achieved motor development 
generally acquired by children no more than 
one-half the child'• chronological age, the 
criteria are 11ti1fied. 

b. Cognitive/communicative function. 
Cognitive/communicative function la 
measured uaing one of aeveral 1tandardized 
Infant ,cales. Appropriate teat, for the 
meaeure of auch function are di1cuaaed in 
112.00D. Care ahould be taken to avoid 
reliance on acreening devices, which are not 
generally conaidered to be aufficiently 
reliable inatrumenta, although 1uch devicH 
may provide aome relevant data; however, 
there will be cue, in which the reaulll of 
auch test• ahow auch 1evere abnormalities 
that further teatins will be unneceuary. 

For older infant, and toddlera, alternative 
criteria covering dieruption in communication 
11 meaaured by their capacity to uae aimple 
verbal and nonverbal 1tructure1 to 
communicate buic need, are provided. 

c. Social function. Social function in older 
Infant, and toddlera !1 meaaured in tenn1 of 
the development of relatedneu to people 
(e.g., bondins and atranger anxiety) and 
attachment to animate or inanimate objecta. 
Criteria are provided that uae atandard aocial 

maturity 1cale1 or alternative criteria that 
deacribe marked impairment in aocialization. 

2. Preschool children (age 3 to attainment 
of age BJ. For the age groups including 
preechool children through adolescence, the 
functional areaa uaed to measure aeverity 
are: (a) Cognitive/communicative function , 
(b] 1ocial function, (c) per,onal/behavioral 
function, and (d) deficienciea of 
concentration, peraiatence, or pace resulting 
in frequent failure to complete taeks in a 
timely maMer. After 36 month, . motor 
function la no longer felt to be a primary 
determinant of mental function, although, of 
courae, any motor abnormalitiea ahould be 
documented and evaluated. 

• · Cognitive/communicative function. In 
the preachool yeara and beyond, cognitive 
function can be measured by standardized 
teats of intelligence, although the appropriate 
instrument may vary with age. A primary 
criterion for limited cognitive function is a 
valid verbal. performance, or full acale IQ of 
70 or lees. The listings alao provide 
alternative criteria. coneistins of tests of 
language development or bizarre apeech 
pattern,. 

b. Social function. Social function ie 
meaeured by an a11e11ment of a child 's 
relationship, with parents, other adults. and 
peen. Theae relationship, are often obeerved 
not only at home but aleo in preschool 
programs, where the child'• interaction, with 
other children and teachera come under daily 
1crutiny. 

c. Personal/behavioral function. Thia 
function may be measured by a atandardized 
teal of adaptive behavior or by careful 
description of maladaptive or avoidant 
behaviora. These behaviors are often 
obaerved not only at home but aleo in 
preacbool programs. 

d. Concentration, penistence. and pace. 
Thia function may be measured through 
obaervationa of the child in the courae of 
atandardized te1lin8 and in the course or 
play. 

3. Primary achoo/ children (age 6 to 
attainment of age 12). The measures of 
function here are aimilar to thoae for 
preachool-children except that the test 
instrument, may ch8118e and the capacity to 
function in the achoo! aetting ia aupplemental 
information. Standardized measures of 
academic achievement, e.g., Wide Rall8e 
Achievement Test-Revieed, Peabody 
Individual Achievement Teat, etc., may be 
helpful in aaseaaing cognitive impairment. 
Problem, in 1ocial functioning. e1pecially in 
the area of peer relation1hip1, are often 
obaerved firsthand by teachers and achoo! 
nuraea. Aa deacribed in 112.00D, 
Documentation, achoo! records are an 
excellent aource of information concerning 
function and atandardized testing and ahould 
alway, be ,ought for achool-age children. 

A• it applies to primary achoo! children, 
the intent of the functional criterion 
deacribed in paragraph B2d, i.e., deficiencies 
of concentration, peraiatence, or pace 
re1ultins in failure to complete taaka in a 
timely manner, la to identify the child who 
caMot adequately function in primary ,chool 
becauae of a mental impairment. Although 
,rades and the need for apecial education 
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placement are relevant facton which mu1t be 
con,idered in reaching a deciaion under 
paragraph B2d. they are not conclu1ive. There 
i1 too much variability from 1chool district to 
1chool di1trict in the expected level of 
sradins and in the criteria for 1pecial 
education placement to ju1tify reliance 1olely 
on these factor, . 

f. Adole,~nts (age 12 to attainment of age 
JI). Functional criteria parallel to tho1e for 
primary ,chool children (cognitive/ 
communicative; 1ocial; peraonal/bebavioral; 
and concentration. perai1tence, and P.ace) are 
the mea,ure of 1everity for this a,e group. 
Teating in1trwnent1 appropriate to 
adoleacent1 1hould be used where indicated. 
Comparable findins• of di1ruptlon of ,ocial 
function must consider the capacity to form 
appropriate. ,table. and l81ting relationships. 
If information ii available about cooperative 
working relation1hip1 in 1chool or at part­
time or full-time work. or about the ability to 
work 81 a member of a group, It 1hould be 
considered when a11e11ing the child'• 1ocial 
and peraonal/behavioral functioning . 
Markedly lmpoveri1hed 1ocial contact, 
i1olation. withdrawal. and inappropriate or 
bizarre behavior under the 1tre11 of 
1ocializing with other• al,o constitute 
comparable findinsa. 

1n adoleacenta. the intent of the functional 
criterion deacribed in paragraph 82d I• the 
1ame 81 in primary 1chool children. However, 
other evidence of this functional impairment 
may al,o be available, 1uch aa from evidence 
of the child's performance in work or work­
like aettings. 

D. Documentation: The preeence of a 
mental di1order in a child mu,t be 
documented on the b81is of report, from 
acceptable 1ource1 of medical evidence. See 
ti 404.1513 and 416.913. De1cription1 of 
functional limitation, may be available from 
theae ,ourcea. either in the form of 
1tandardized teat re1ults in other medical 
findinss supplied by the ,ourcea. or both. 
(Medical findinss consist of symptom,, 1igns, 
and laboratory findinsa.) Whenever poaaible, 
a medical 1ource'1 findins• 1hould reflect the 
medical 1ource'1 con1ideration of information 
from parent, or other concerned individual, 
who are aware of the child'• activitiea of 
daily living. ,ocial functioning. and ability to 
adapt to different settings and expectation,. 
81 well 81 the medical 1ource'1 findins• and 
ob1ervation, on examination. con1i1tent with 
1tandard clinical practice. A, nece11ary, 
information from nonmedical 1ourcea. 1uch 
81 parent,. 1hould also be u1ed to 1upplement 
the record of the child'• functioning to 
eatablieh the con1i1tency or the medical 
evidence and longitudinality of impairment 
severity. 

For 1ome newborn and yolll'l8er infanll. It 
may be very difficult to document the 
presence or 1everity of a mental di1order. 
Therefore, with the exception of 1ome genetic 
di1ea1ea and cat81trophic congenital 
anomaliea, it may be nece111ry to defer 
making a di11bility deci,ion until the child 
attain• 3 month, of age in order to obtain 
adequate observation of behavior or affect. 
See, al,o, 110.00 of thi, part. Thi• period 
could be extended in C81H of premature 
infanta dependins on the degree of 
prematurity and the adequacy of 

documentation of their developmental and 
emotional 1tatu1. 

For infa!lt• and toddlera, program, of early 
intervention involving occupational. phy,ical. 
and 1peech therapist,. nunea, 1ocial workera, 
and 1pecial educatora, are a rich 1ource of 
data. They can provide the developmental 
milestone evaluation, and record, on the fine 
and grou motor functioning or these children. 
Thi, information i1 valuable and can 
complement the medical examination by a 
phy1ician or paychologi1t. A report of an 
interdisciplinary team that contains the 
evaluation and 1ignature of an acceptable 
medical 1ource 11 considered acceptable 
medical evidence rather than 1upplemental 
data. 

1n children with mental di1ordert, 
particularly those requiring 1pecial 
placement, 1chool record, are a rich 1ource of 
data , and the required reevaluation, at 
1pecified time perioda can provide the 
longitudinal data needed to trace impairment 
progrenion over time. 

1n 1ome case, where the treating 1ourcea 
lack expertise in dealing with mental 
dieorden of children. It may be neceuary to 
obtain evidence from a peychiatriet, 
paychologiat. or pediatrician with experience 
and 1kill in the diagnosis and treatment or 
mental disorder, ea they appear in children. 
In these caaea. however, every re11onable 
effort must be made to obtain the records of 
the treating ,ourcea. since theae records will 
help establish a longitudinal picture that 
cannot be eatabliehed through a 1ingle 
purch11ed examination. 

A reference to 1tandardized p1ychological 
tea ting indica tee the uae of a p1ychological 
test that h11 appropriate characerti1tic1 of 
validity, reliability, and norm,. admini1tered 
individually by p1ychologi1t, p1ychiatri1t, 
pediatrician. or other phy1ician 1peciali1t 
qualified by training and experience to 
perform 1ucb an evaluation. P1ychological 
teat, are beat considered PS 1111 of ta1kl or 
que1tion1 deaigned to elicit particular 
behaviora when pre1ented In a 1tandardized 
manner. 

The 1alient characteri1tic1 of a good teat 
are: (l) Validity, i.e., the 1111 me11ure, what 
it ia 1uppo1ed to me11ure, 11 determined by 
appropriate method,: (2) reliability. i.e., the 
con1i1tency or re,ult, obtained over time 
with the 1ame teat and the ,ame individual; 
and (3) appropriate normative data, i.e., 
individual teat 1core1 mu,t be comparable to 
teat data from other individual, or group, of a 
1imilar nature. representative of that 
population. 1n con1idering the validity of a 
teat re1ult. any di1crepancie1 between formal 
teat re1ult1 and the child'1 cu1tomary 
behavior and daily activities 1hould be duly 
noted and re1olved. 

Teat, meeting the above requirement, are 
acceptable for the determination of the 
condition, contained in the1e li1ting1. The 
p1ychologi1t, p1ychiatri1t, pediatrician, or 
other phy,ician 1peciali1t admini1tering the 
1111 mu1t have a 1ound technical and 
profe11ional underatandins of the teat and be 
able to evaluate the research documentation 
related to the intended application of the 1111. 

Identical IQ 1core1 obtained from different 
teat, do not alway, reflect a 1imilar degree of 
inteUectual functioning. The IQ 1core1 in 

li1ting 112.05 reflect valilea from teat, of 
general inteUigence that have a mean of 100 
and a 1tanda~d deviation or 15. e.g .. the 
~ecb1ler aenea and the Reviaed Stanford­
Bmet •c~Jea. Thu,, lQ'1 below 60 reflect a 
level of mtellectual functioning below 99_5 
percent of the general population. and IQ'• of 
70 and below are characteristic of 
approximately the lowest 2 percent of the 
general population. IQ'1 obtained from 
1tandardized te1t1 th■ t deviate 1igni£icantly 
from a ~ean of l~ and 1tandard deviation of 
15 reqlll;Te conv~r11on to the correaponding 
percentile rank Ill the general population 10 
that the actual degree of impairment reflected 
by the IQ acore, can be determined. In cues 
wh!re more than one IQ is customarily 
denved from the teat admini1tered. e.g .. 
where verbal. perfonnance. and full 1cale 
IQ'• are provided. aa on the Wechsler aeries. 
the lowest of these i1 uaed in conjunction 
with listing 112.05. 

IQ teat results must al10 be 1ufficiently 
current for accurate aueument under 112.os. 
Generally, the re1ult1 of IQ teat, tend to 
1tabilize by the age of 16. Therefore. IQ teat 
result, obtained at age 16 or older should be 
viewed II a valid indication of the child's 
current 1tatu1, provided they are compatible 
with the child', current behavior. IQ test 
re1ult1 obtained between ages 7 and 16 
1hould be considered current for 4 years 
when the teated IQ ii leu than 40. and for 2 
years when the IQ is 40 or above. IQ test 
re1ult1 obtained before age 7 are current for 2 
yeara if the teated IQ ii leu than 40 and l 
year if at 40 or above. 

Standardized intelligence teat results are 
euential to the adjudication of all cases of 
mental retardation that are not covered under 
the provi1ion1 of li1ting1112.0SA, 112.05B. 
and 112.0SF. Li1ting1 112,0SA 112.05B. and 
112.0SF may be the b11ea for adjudicating 
ca1ea where the re1ult1 of 1tandardized 
intelligence teat, are unavailable, e.g .. where 
the child', yolll'l8 age or condition precludes 
formal 1tandardized teating. 

1n conjunction with clinical examinations. 
1ourcea may report the results of 1creening 
te1t1, i.e., teat, u,ed for gro11 determination 
of level of functioning. Tbeae teats do not 
have high validity and reliability and 
generally are not con1idered appropriate 
primary evidence for diaability 
determinations. The1e screening instruments 
may be useful in uncovering potentially 
1erious impairments. but generaUy must be 
1upplemented by the uae of formal, 
1tandardized p1ychological teating for the 
purpoaes of a disability determination, unleu 
the determination i1 to be made on the buis 
of findins• other than psychological test data; 
however. there will be ca,ea in which the 
re1ults of 1creening teatl 1how 1uch obvious 
abnormalitiea that further letting will clearly 
be 11Mece111ry. 

Where reference ii made to developmental 
milestone,. thi1 11 defined II the attainment 
of particular mental or motor ,kills at an age• 
appropriate level, i.e .. the 1kill1 achieved by 
an infant or toddler 1equentially and within a 
given time period in the motor and 
manipulative are11, in general underttandins 
and ,ocial behavior. in self-feeding. dre11ing. 
and toilet training. and in language. Thia i1 
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10metimee expre11ed H a developmental 
quotient (DQ). the relation between 
developmental age and chronological ege H 
determined by 1pecific 1tandardized 
111euurement1 and ob1ervation1. Such teat, 
include, but are not limited to, the Cattell 
Infant Intelligence Scale, the Bayley Scalea of 
Infant Development. and the Reviaed 
Stanford-Binet. Formal teat, of the attainment 
of developmental mileatonea are senerally 
med in the clinical eettinS for determination 
of the developmental 1tatu1 of infant, and 
toddler1. • 

Formal peychological teat, of cognitive 
functioning are generally in u,e for preachool 
children. for primary achoo! children, and for 
adoleacenta except for those inetancea noted 
below. 

Exception• to formal 1tandardized 
paychological teating may be conaidered 
when a paychologiat. paychiatriet, 
pediatrician, or other phyeician 1peciali1t 
who ia qualified by training and experience 
to perform auch an evaluation ie not readily 
available. In 1uch instances, appropriate 
medical. historical. ,ocial. and other 
information must be reviewed in arriVin8 at a 
determine lion. 

Exceptions may also be considered in the 
caae of ethnic/cultural minoritiea where the 
native language or culture ia not principally 
English-speaking. In auch in1tances, 
psychological tests that are culture-free, auch 
11 the Leiter International Performance Scale 
or the Scale of Multi-Culture Pluralistic 
Aueument (SOMPA) may be substituted for 
the 1tandardized teats described above. Any 
required teats muet be administered in the 
child's principal language. When this ia not 
pouible. appropriate medical. hi1torical. 
aocial. and other information must be 
reviewed in arriVin8 at a determination. 
Furthermore, in evaluating mental 
impairment, in children from a different 
culture, the best indicator of severity is often 
the level of adaptive functioning and how the 
child performs activities of daily liVin8 and 
1ocial functioning. 

"Neuropsychological testing" refers to the 
administration of 1tandardized tests that are 
reliable and valid with respect to auessing 
impairment in brain functioning. It is 
intended that the paychologist or psychiatrist 
uaing these tests will be able to evaluate the 
following functions : Attention/concentration. 
problem-ao1Vin8, language, memory, motor, 
visual-motor and visual-perceptual, laterality, 
and general intelligence (if not previously 
obtained). 

£. Effect of Hospitalization or Residential 
Placemen.~ As with adults. children with 
mental disorders may be placed in a variety 
of 1tructured settings outside the home 11 
part of their treatment. Such settings include. 
but are not limited to, psychiatric ho1pital1, 
developmental diaabilities facilities, · 
reeidential treatment centers and 1chool1, 
community-baaed group homea, and 
work1hop facilities . The reduced mental 
demand, of 1uch 1tructured settings may 
attenuate overt 1ymptomatology and 
1uperficially make the child '• level of 
adaptive functioning appear better than it i1. 
Therefore, the capacity of the child to 
function out1ide highly 1tructured 1ettings 
1111111 be conaidered in evaluating impairment 

1everity. Thie i• done by determlnin8 the 
degree to which the child can function (baaed 
upon age-appropriate expectational' 
independently, appropriately, effectively, and 
on a 1u1tained bui, out1ide the highly 
1tructured setting. 

On the other hand, there may be a variety 
of cause, for placement of a child in a 
1tructured setting which may or may not be 
directly related to impairment 1everity and 
functional ability. Placement in a 1tructured 
setting in and of itself doea not equate with a 
finding of diea bility. The severity of the 
impairment must be compared with the 
requirement• of the appropriate lieting. 

F. Effects of Medication: Attention mu,t be 
given to the effect of medication on the 
child'• 1igns, 1ymptom1, and ability to 
function. While psychoactive medication, 
may control certain primary manifeatations 
of a mental disorder, e.9., hallucination,. 
impaired attention. restle11ne11, or 
hyperactivity, euch treatment may or may not 
affect the functional limitations impoeed by 
the mental disorder. In caaes where overt 
symptomatology is attenuated by the 
psychoactive medications, particular 
attention must be focueed on the functional 
limitation• which may persist. These 
functional limitations must be coneidered in 
aaaessing impairment eeverity. 

Psychotropic medicine• ueed in the 
treatment of eome mental illneeaea may 
cause drowsinea■ , blunted affect, or other 
1ide effects invo1Vin8 other body 1y1tem1. 
Such aide effects must be considered in 
evaluating overall impairment eeverity. 
112.01 Category of Impairment,. Mental 

112.02 Organic Mental Disorders: 
Abnormalities in perception, cognition, affect, 
or behavior associated with dy1function of 
the brain. The hi1tory and phy1ical 
examination or laboratory teat,. including 
psychological or neuropaychological teats. 
demonstrate or aupport the pre1ence of an 
organic factor judged to be etiologically 
related to the abnormal mental 1tate and 
aasociated deficit or loa■ of 1pecific cognitive 
abilities. or affective changes, or loss of 
previously acquired functional abilities. 

The required level of severity for those 
disorders ia met when the requirement, in 
both A and Bare 1■ ti1fied. 

A. Medically documented per1i1tence of at 
leaat one of the following : 

1. Developmental arreat, delay or 
regression; or 

2. Disorientation to time and place; or 
3. Memory impairment. either 1hort•term 

(inability to learn new information). 
intermediate, or long-term (inability to 
remember information that wu known 
aometime in the past); or 

4. Perceptual or thinking disturbance (e.g., 
hallucinations. delusions. illuaiona. or 
paranoid thinking); or 

5. Disturbance in per■onality (e.g., apathy, 
hostility); or 

6. Disturbance in mood (e.g., mania, 
depreuion); or 

7. Emotional liability (e.g., 1udden crying); 
or 

8. Impairment of impulse control (e.g., 
diainhibited 1ocial b1.b11 .-ior, explo1ive 
temper outburata); or 

II. Impairment of cognitive function. 11 
meaaured by clinically timely 1tandardized 
p1ychological !eating; or 

10. Disturbance of concentration, attention, 
or judgment; 

AND 
B. Select the appropriate ege group to 

evaluate the eeverity of the impairment: 
1. For older infant, and toddlera (age 1 to 

attainment of ege 3), re1ulting in at leut one 
of the following: 

a. Gro11 or fine motor development at a 
level generally acquired by children no more 
than one-half the child'1 chronological age, 
documented by: 

(1) An appropriate 1tandardized teat: or 
(2) Other medical findings (eee 112.00C); or 
b. Cognitive/communicative function at a 

level generally acquired by children no more 
than one-half the child's chronological age, 
documented by: 

(1) An appropriate 1tandardized test; or 
(2) Other medical findings of equivalent 

cognitive/communicative abnormality, auch 
H the inability to use aimple verbal or 
nonverbal behavior to communicate baaic 
needs or concepta; or 

c. Social function at a level generally 
acquired by children no more than one-half 
the child', chronological age, documented by: 

(1) An appropriate 1tandardized test; or 
(2) Other medical findings of an equivalent 

abnormality of ,ocial functioning. 
exemplified by eerious inability to achieve 
ege-appropriate autonomy as manifested by 
exce11ive clinging or extreme eeparation 
anxiety; or 

d. Attainment of development or function 
senerally acquired by children no more than 
two-third, of the child'a chronological age in 
two or more areaa covered by a .. b .. or c .. u 
meaaured by an appropriate atandardized 
teet or other appropriate medical findings . 

2. For children (age 3 to attainment of age 
18). reaulting in at least two of the following: 

a. Marked impairment in age-appropriate 
cognitive/communicative function, 
documented by medical findings (including 
consideration of hi1torical and other 
information from parent, or other individuals 
who have knowledge of the child, when auch 
information is needed and available) and 
including. if necenary, the result, of 
appropriate 1tandardized paychlogical teats, 
or for children under age 6, by appropriate 
test, of language and communication: or 

b. Marked impairment in age-appropriate 
1ocial functioning. documented by history 
and medical findings (including consideration 
of information from parents or other 
individuals who have knowledge of the child, 
when auch information i1 needed and 
available) and including. if necessary. the 
result, of appropriate 1tandardized teats; or 

c. Marked impairment in per1onal/ 
behavioral function. H evidenced by: 

(1) Marked restriction of age-appropriate 
activitiea of daily liVin8, documented by 
hi1tory and medical findings (including 
con1ideration of information from parents or 
other individual, who have knowledge of the 
child, when 1uch information ia needed and 
available) and including. if neceuary, 
appropriate 1tandardized teats; or 
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(2) Peni1tent 1eri0111 maladaptive 
behavion d11tructive to aelf, othert, anim1l1, 
or property, requirin& protective intervention: 
or 

d. Deficienci11 of concentration, 
peni1tence, or pace re111lting infrequent 
failure to complete ta1kl in • timely m1Mer. ,, 

112.03 Schizophrenic, Delusional 
(Paranoid), Schizoaffective, and Other 
P,ychot.ic Disorders: Oniel of p1ychotic 
feature,, characterized by • marked 
di1turbance of thinking. feeling. and behavior, 
with deterioration from I previou1 level of 
functioning or failure to achieve the .expected 
level of aocial functioning. • 

The required level of 1everity for th11e 
di10rden 11 met when the requirement, in 
both A and B are 11ti1fied. 

A. Medically documented pet1i1tence, for 
at Jeaet 6 month,, either continuou1 or 
intermittent. of one or more of the followina: 

1. Delu1ion1 or hallucination1: or 
2. Catatonic, bizarre. or other gro11ly 

di10rganized behavior. or 
3. Incoherence. looaening of a110ciation1, 

illogical thinking. or poverty of content of 
1peech: or 

4. Flat. blunt. or inappropriate effect: or 
S. Emotional withdrawal. apathy, or 

i10lation: 
AND 
B. For older infant, and toddler■ (ase l to 

attainment or ase 3}. resulting in at least one 
of the appropriate ase-group criteria in 
paragraph Bl of 112.02; or, for children (1se 3 
to attainment of ase 18). reaulting in at leaet 
two of the appropriate ase-group criteria in 
paragraph B2 of 112.02. 

112.04 Mood Disorders: Characterized by 
1 disturbance of mood (referrins to • 
prolollied emotion that color■ the whole 
p1ychic life, senerally involving either 
depreuion or elation). accompanied by • full 
or partial manic or depreuive 1yndrome. 

The required level of aeverity for these 
di10rdert ia met when the requirement, in 
both A and B are 11ti1fied. 

A. Medically documented peraiatence, 
either continuou1 or intermittent, of one of 
the followin8: 

1. Major depreuive 1yndrome, 
characterized by at least five of the followin8, 
which must include either depre11ed or 
Irritable mood or markedly diminished 
interest or pleasure: 

a. Depreued or Irritable mood: or 
b. Markedly diminiahed intereat or pleaaure 

in almost all activities; or 
c. Appetite or weisht increaae or decreaae. 

or failure to make expected we'8ht saina: or 
d. Sleep disturbance; or 
e. Paychomotor agitation or retardation: or 
f. Fatisue or 1011 of enef8Y: or 
8· Feelings of worthle11neu or suilt: or 
h. Difficulty thinking or concentrating; or 
I. Suicidal thoughts or act,: or 
j. Hallucination,. delu1ion1, or paranoid 

thinking; 

OR 
2. Manic 1yndrome. characterized by 

elevated, expansive, or irritable mood, and at 
leaat three of the followilli: 

1 . lncreaaed activity or p1ychomotor 
asita tion: or 

b. lncreaaed t1lk1tivene11 or pre11ure of 
1peech; or 

c. Flight of ideaa or 1ubjectJvely 
experienced racing thought,; or 

d. lnflated 1elf-e1teem or grandioaity: or 
e. Decreaaed need for 1leep; or 
f. Eaey diatractJbility; or 
g. Involvement in 1ctJvlti11 that have a high 

potential of painful con11quence1 which are 
not recosruzed; or 

h. Hallucinationa, deluaiona, or paranoid 
thinking; 

OR 
S. Bipolar or cyclothymic 1yndrome with • 

hJ1tory of epi~odic period, manifested by the 
full 1ymptomatic picture of both manic and 
depreuive 1yndrom11 (and currently or moat 
recently characterized by the full or partial 
1ymptomatic picture of either or both 
1yndrom11): 

AND 
B. For older infants and toddler■ (age 1 to 

attainment of age 3}, re1ulting in at leaat one 
of the 1ppropria te age-group criteria in 
paragraph Bl of 112.02; or, for children (age 3 
to attainment of age 18), reaulting in at leaat 
two of the appropriate age-group criteria in 
paragraph B2 of 112.02. 

112.0S Mental Retardation: Characterized 
by 1ignlficantly 1ubaverase seneral 
intellectual functioning with deficill In 
adaptive functioning. 

The required level of 1everity for this 
disorder i1 met when the requirement, in A. 
B. C, D. E. or F are 11ti1fied. 

A. For older infanll and toddler■ (age l to 
attainment of age 3), reaulting in at leaet one 
of the appropriate ase-group criteria in 
paragraph Bl of 112.02: or, for children lase 3 
to attainment of ase 18), re1ulting in at leaat 
two of the appropriate age-group criteria in 
parasraph B2 of 112.02: 

OR 
B. Mental incapacity evidenced by 

dependence upon other, for peraonal needs 
(grouly in exceaa of age-appropriate 
dependencej and inability to follow 
direction, 1uch that the uae of 1tandardized 
meaaur11 of intellectual functioning ia 
precluded: 

OR 
C. A valid verbal, performance, or full 1cale 

IQ of 59 or Jeu: 
OR 
D. A valid verbal. perform11nce, or full 

1cale IQ of 60 through 70 and a phy1ical or 
other mental impairment impo•illi additional 
and 1ignlficant limitation of function: 

OR 
E. A valid verbal. performance, or full 1cale 

IQ of 60 through 70 and: 
1. For older infants and toddlera (age 1 to 

attainment of ase 3). re1ulting in attainment 
of development or function generally 
acquired by children no more than two-third, 
of the child', chronological ase in either 
paragraphs Bta or Blc of 112.02; or 

2. For children (ase 3 to attainment or •se 
18), reaulting in at leut one of paragraphs 
B2b or B2c or B2d of 112.02; 

OR 
F. Select the appropriate ase sroup: 
1. For older infant, and toddlera (age 1 to 

attainment of ase 3}, resulting In attainment 
of development or function generally 

acquired by children no more than two-thirds 
of the child', chronological age in paragraph 
Btb 0!112.02. and a phy1ical or other mental 
impairment lmpo1ing additional and 
1ignlficant limitationa of function; 

OR 
2. For children (age 3 to attainment of •se 

18). re1ultJns in the 11ti1faction of 112.02B2a, 
and • phy1ical or other mental impairment 
lmpoaing additional and 1ignlficant 
limitatJona of function. 

112.0tl Anxiety Di,orders: In these 
di10rdet1, anxiety 11 either the predominant 
diaturbance or 11 experienced if the 
Individual attempt, to muter 1ymptom1, e.s., 
confronting the dreaded object or 1ituation in 
a phobic diaorder, attempting to so to 1chool 
in a 1eparatJ0n anxiety disorder. reaialill8 the 
0bae11ion1 or compul1ion1 in an obaeaaive 
compulaive disorder, or confronlill8 1trall8era 
or peen in 1voidant diaordera. 

The required level of 1everity for these 
di10rdet1 i• met when the requirements in 
both A and B are 11ti1fied. 

A. Medically documented finding& of at 
least one of the following: 

1. Exceuive anxiety manifested when the 
child i• 1eparated, or 1eparation is 
threatened. from a parent or parent 1urrosate: 
or 

2. Exceuive and peraiatent avoidance of 
1transera; or 

3. Peraiatent unrealistic or exceasive 
anxiety and worry (apprehensive 
expectation), accompanied by motor tension. 
autonomic hyperactivity, or vlsilance and 
■canning; or 

4. A peraiatent irrational fear of a 1pecific 
object. activity, or 1ituation which re1ult1 in 1 
compelling desire to avoid the dreaded 
object, activity, or 1ituation; or 

Ii. Recurrent 1evere panic attacks, 
manif11ted by a sudden unpredictable onset 
of intenae apprehenaion. fear, or terror. often 
with a 1en1e of impending doom. occurring on 
the average of at least once a week; or f 

6. Recurrent obae11iona or compulsions 
which are a 10urce of marked dis treas; or 

7. Recurrent and intrusive recollections of 1 

traumatic experience, including dreams. 
which are a 10urce of marked distress: 

AND 
B. For older infants and toddlers (age l to 

attainment of ase 3). resulting in at leaat one 
of the appropriate ase-group criteria in 
paragraph Bl of 112.02; or, for children (age 3 
to attainment of ase 18), re1ulting in at Jeut . 
two of the appropriate age-group criteria in 
paragraph B2 of 112.02. 

112.07 Somotofonn. Eatins. and Tic 
Disorders: Manifested by physical l)'!Tlptom, 
for which there are no demon1tr1ble 01111nic 
findings or known phy1iologic mech1ni1m1; 
or eating or tic di10rder1 with phy1ical 
m1nife1tation1. 

The required level of aeverity for theae 
di,ordera i1 met when the requirement• in 
both A and Bare 11ti1fied. 

A. Medically documented finding, or one of 
the following: 

1. An unre1li1tic fear and perception of 
fatne11 d11pitr being underweisht. and 
peraiatent refu11l to maintain • body weisht 
which i1 greater than 85 percent of the 
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average weight (or height and age, II 1hown 
in the mo•• recent edition of the Nelson 
Textbook of Pediatrics. Richard E. Behrman 
and Victor C. Vaughan, Ill. editors, 
Philadelphia : W . B. Seundera Company: or 

2. J>er,ietent and recurrent involuntary, 
repetitive. rapid. purpo1ele11 motor 
movement, affectins multiple muacle group, 
with multiple vocal tic,: or 

s. Perai,tent nonorganic di1turbance or one 
or the following: 

a. Vi1ion; or 
b. Speech; or 
c. Hearing: or 
d. Ute or a limb: or 
e. Movement and its control (e .g .. 

coordination disturbance, peychogenic 
aeizures ); or 

r. Seneation (diminiehed or heightened); or 
g. Digeation or elimination; or 
4. Preoccupation with a belief that one hae 

a 1eriou1 dieeaee or injury; 
AND 
B. For older infants and toddlers (age 1 to 

attainment or age 3). resulting in at leaet one 
or the appropriate age-group criteria in 
paragraph Bl or 112.02: or, for children (age 3 
to attainment of age 18). reeulting in at leaet 
two or the appropriate age-group criteria in 
paragraph B2 of 112.02. 

112.08 Personolity Disorders: Manifested 
by pervaeive, inflexible. and maladaptive 
personality traits. which are typical of the 
child's lons-tenn functioning and not limited 
to discrete epi,odes of illness. 

The required level of severity for these 
disorders is met when the requirements in 
both A and Bare eatisfied. 

A. Deeply ingrained. maladaptive patterns 
of behavior, 111ociated with one of the 
following : 

1. Seclusiveness or autistic thinking; or 
2. Pathologically inappropriate 

1u1piciou1ness or hostility: or 
3. Oddities of thought, perception, 1peech, 

and behavior. or 
4. Persietent dieturbances of mood or 

affect; or 
5. Pathological dependence, paesivity, or 

aggreaaiveneea; or 
6. Intense and unstable interpersonal 

relationships and impulsive and exploitative 
behavior. or 

7. Pathological perfectionism and 
inOexibility; 

AND 
B. For older infants and toddlers (age 1 to 

attainment of age 3), resulting in at least one 
of the appropriate age-group criteria in 
paragraph Bl of 112.02; or, for children (age 3 
to attainment of age 18). re,ultins in at leaet 
two of the appropriate age-group criteria in 
paragraph B2 of 112.02. 

112.09 Psychoactive Substance 
Dependence Disorders: Manifested by a 
clu,ter of cognitive, behavioral. and 
phy1iologic 1ymptoms that indicate impaired 
control of p1ychoactive 1ubstance use with 
continued use of the 1ub1tance deepite 
adverae con1equencee. 

The required level of teverity for these 
di1order1 i1 met when the requirements in 
both A and B are 11ti1fied. 

A. Medically documented findins• of at 
le11t four of the following : 

1, Substance taken in larger amounts or 
over a lonser period than intended and a 
great deal of time 11 ,pent in recovering from 
ill effect,; or 

2. Two or more unaucceuful effort, to cut 
down or control uee; o, 

3. Frequent Intoxication or withdrawal 
1ymptom1 interfering ~th major role 
obligatione; or 

4. Continued use despite peralatent or 
recurrif18 1ocial, p1ychological, or phy1ical 
problems; or 

fi, Tolerance. 11 characterized by the 
requirement for markedly increaaed amounts 
of 1ub1tance in order to achieve intoxication; 
or 

6. Substance taken to relieve or avoid 
withdrawal 1ymptoms: 

AND 
B. For older infants and toddlera (age 1 to 

attainment of age 3), resultins in at leaet one 
of the appropriate age-group criteria in 
paragraph Bl of 112.02; or, for children (age 3 
to attainment of age 18), resultins in at leaat 
two of the appropriate age-group criteria in 
paragraph B2 of 112.02. 

112.10 Autistic Disorder and Other 
Pervasive Developmental Disorders: 
Characterized by qualitative deficits in the 
development of reciprocal eocial interaction, 
in the development of verbal and nonverbal 
communication ,kills, and in imaginative 
activity. Often, there is a markedly restricted 
repertoire of activities and interests, whir\ 
frequently are stereotyped and repetitive. 

The required level of severity for these 
disorders is met when the requirements in 
both A and B are 11tisfied. 

A. Medically documented findifl81 of the 
following: 

1. For autistic disorder. all of the folloWins: 
a. Qualitative deficits in the development 

of reciprocal aocial interaction; and 
b. Qualitative deficits in verbal and 

nonverbal communication and in imaginative 
activity; and 

c. Markedly restricted repertoire of 
activities and interests; 

OR 
2. For pervaeive developmental disorder■ . 

both of the folloWins : 
a. Qualitative deficits in the development 

of social interaction: and 
b. Qualitative deficits in verbal and 

nonverbal communication and in imaginative 
activity: 

AND 
B. For older infants and toddler, (age 1 to 

attainment of age 3), reaultins in at least one 
of the appropriate age-group criteria in 
paragraph Bl of 112.02; or, for children (age 3 
to attainment of age 16), resultins in at le11t 
two of the appropriate age-group criteria in 
paragraph a B2 of 112.02. 

112.11 Attention Deficit Hyperactivity 
Disorders: Manifeated by developmentally 
inappropriate degrees of inattention. 
lmpul1ivene11, and hyperactivity. 

The required level of severity for these 
disorders is met when the requirements in 
both A and B are 11ti1fied. 

A. Medically documented findings of all 
three of the following: 

1. Marked inattention; and 
2. Marked impul1ivene&&; and 

3. Marked hyperactivity; 
AND 
B. For older infant, and toddlers (age 1 to 

attainment of age 3), resultins in at leaet one 
of the appropriate age-group criteria in 
paragraph Bl of 112.02; or. for children (age 3 
to attainment of age 16), re1ultins in at leaet 
two of the appropriate age-group criteria in 
paragraph B2 of 112.02. 

112.12 Developmental and Emotional 
Disorders of Newborn and Younger Infants 
(Birth to attainment of age 1): Developmental 
or emotional disordera or infancy are · 
evidenced by a deficit or lag in the areaa of 
motor, cognitive/communicative, or aocial 
functionins , These disorders may be related 
either to organic or to functional factors or to 
a combination of these factors . 

The required level of severity for these 
disorders ia met when the requirements of A, 
B, C, D. or E are aatiafied. 

A. Cognitive/communicative functionins 
generally acquired by children no more than 
one-half the child 's chronological age. 11 

documented by appropriate medical findifl8s 
(e .g .. in infants o-a months. markedly 
diminished variation in the production or 
imitation of sounds and severe feedifl8 
abnonnality, such aa problems with sucking 
1wall0Wins, or chewins) includifl8, if 
nece11ary, a standardized test: 

OR 
B. Motor development generally acquired 

by children no more than one-half the child's 
chronological age. documented by 
appropriate medical fmdifl8s , includifl8 if 
nece11ary, a standardized test; 

OR 
C. Apathy. over-excitability, or fearfulneas , 

demonstrated by an absent or grouly 
exceaaive response to one of the following: 

1. Visual stimulation; or 
2. Auditory stimulation; or 
3. Tactile etimulation; 
OR 
D. Failure to ,ustain social interaction on 

an onsoing. reciprocal basis 81 evidenced by: 
1. Inability by 6 months to participate in 

vocal. visual, and motoric exchanges 
(includins facial expreaaions): or 

2. Failure by 9 months to communicate 
baaic emotional responses. auch as cuddlins 
or exhibiting protest or af18er. or 

3. Failure to attend to the caregiver·• voice 
or face or to explore an inanimate object for 
a period of time appropriate to the infant's 
age; 

OR 
E. Attainment of developmental or function 

generally acquired by children no more than 
two-third■ of the child's chronological age in 
two or more areaa (i.e .. cognitive/ 
communicative, motor. and social). 
documented by appropriate medical fmdings. 
includifl8 if nece11ary, 1tandardized testing. 

PART416-SUPPLEMENTAL 
SECURITY INCOME FOR THE AGED, 
BLIND, AND DISABLED 

15. The authority citation for subpart I 
continues to read as follows : 
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Authority: Sec1. 1102, 1614(8). 1169. 1631 (a) 
and (d)(l). and 1633 of the Social Security 
Act; 42 U.S.C. 1302, 1362c(a), 1362h, 1383 (a) 
and (d)(l), and 1383b; aeca. 2. 5, 8. and 15 of 
Pub. L 9&-460. 98 Stat. 1794, 1801, 1802, and 
1808. 

16. Section 416.920a is amended by 
revising the aecond aentence of 
paragraph (a) introductory text to read 
•• follows: 

f 411.120a Evaluation of mental. 
lmpalrmenta 

(a) • • • 1n addition, in evaluating the 
aeverity of mental impainnents for 
adults (persons age 18 and over) and in 
persons under age 18 when part A of the 
Usting of lmpainnents is used, a special 
procedure must be followed by us at 
each level of administrative review. 
• • • 

(FR Doc. ~28744 Filed 12-11-'IO: 8:45 am) 
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