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December 15, 1997

Ms. Diana Fortuna

Chief of Staff for Domestic Policy
Office of Domestic Policy

The White House

Old Executive Office Building
1700 Pennsylvania Avenue, N-W.
Washington, D.C. 20500

Dear Ms. Fortuna:

Thank you sincerely for your assistance in supporting the J-1 Physician Waiver Programs. The Life
Family Practice Center in Lady Lake, Florida serves an area designated as a health professional shortage
area. Through vour efforts the medically underserved United States citizens in this area of Florida will be

able to benefit

I will strive to encourage other physicians in this area to hire through your program.

Sincerely.
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[ELSON KRAUCAK, M.D.
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MEMORANDUM %wa

DATE:10/27/95 y:(,//
TO: Carol Rasco, Deputy Chief of Staff for Domestic Policy

FR: Kevin Smith, Executive Director

RE: Visit by Delta Council Board of Directors

My Board of Directors would like to visit with you during our trip to
Washington November 14th and 15th. The purpose of our visit is to brief
you on matters important o the Delta Region and to thank you for what
you have already done.

Specifically, we would like to discuss the possibility of
establishing a Lower Mississippi ‘Valley Delta health care profession
recruitment program modeled after a similar program at the Appalachian
Regional Commission, which uses J-1 visas to recruit immigrant doctors
to Appalachia(” It would require no Federal fundsyand would involve an
administrative directive of some kind establishing a pilot project based
on the ARC model. We would also like to brief Greg Simon, Rodney Slator
and someone with the Immigration and Naturalization Service on this
issue as well. We can send whatever advance information on this issue
before a November meeting. '

| have attached 2 tentative agenda, which can be altered in whatever
way necessary for such a meeting. | have also attached a copy of the
directors that will be attending. One idea | had, to conserve on time,
would be to have a meeting with both you and the others at the same time.
Of course, that is just a suggestion, but whatever you say will be fine
with me! Also, my board also asked me to. request a meeting with the
President at the same time, and | have submitted that request to Nancy
Hernreich.

Thank you for your consideration.
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bELTA COUNCIL -- WASHINGTON AGENDA®

".Monday, November 13 - Arrive Washington National at 3pm

5pm -- Richard J. Anderson, Director, EPSCoR
National Science Foundation
4201 Wilson Bivd. Arlington, VA

703-306-1683

7pm -- Hotel Check-In/Dinner -

Tuesday, November 14 Capitol Hill

Sen. David Pryor, Senate Russell 267

10:30-11:00am .
Sen. Dale Bumpers, Senate Dirksen 229

11:00-12:00pm

12:30-1:30pm -~ Lunch with Rep. Blanche Lincoln
2:00-3:00pm - Rep. Jay Dickey, Cannon HOB
3:00-4:.00pm  -- Rep. Ray Thornton, Longworth HOB
7:00- 9:00pm - Dinner at Phillips, Staff Invited

Wednesday, November 15 White House & Administration Officials
-- Meeting with Rodney Slator?
- Meeting with Carol Rasco and Greg Simon?
-- Meeting with President Clinton?
6pm -- Depart Washington National Airport

*This schedule can be completely rearranged 10 fit with the President's
schedule. For example, we could make Wednesday our Capitol Hill day and

Tuesday our Administration day.
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Keith [ngram

President
West Memphis, AR
735-9580

Chariotte Tillar
Schexnayder
State Representative
Dumas, AR
382-4925

Miles Goggans.
Board Member

Little Rock, AR
223-4855

Kevin Smith
Executive Director
State Senator
Stuttgart, AR
673-2132

Raymond Abramson
Treasurer/Sect.
Holly Grove, AR
747-3377

Ramona Taylor

City of West Memphis
Board Member

West Memphis, AR
732-7500

Clifton Avant
Board Member
Helena, AR
572-3013

ard Members on Washington Trip

Sen. Jean Edwards
Board Member
Sherrill, AR
766-8024

Mayor Clay Oldner
Board Member
Mayor of Dumas
Dumas, AR
382-2121

Wanda Northcutt
State Representative
Stuttgart, AR
673-3073

P. 04



. 12/85/.95 17:
118 IMTERGOVTL REL = 94567028

12/'05-’95 TIE 15:15 {7 .
i F 15:15 £ax 202 99 2842 . oDar ke

- B MO, ©58
DEPARTMENT QF AGRICULTURE
oFFICE of Tre sECRiTARY
WASHINOTON. n.C. 202%°

December 4, 1995

qUBJECT: Meeting on Waivers for J-1 vieas
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please mark your ol
meeting will take place 1N Re
Building (previously called the Administraticn puilaing) s here at

USDA- 1¢ you have gquestions. please call me ©on 720-8885.

We scneduled the meeting SO the majority of people {nvolved were
3 and send 2 representative,

available. 1f you are unable to atten
please et us knav. Thanke for your prompt responees.
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DISCUSSION POINTS

WHETHER THE SERVICE SHOULD BE APPROVING NATIONAL INTEREST
WAIVERS FOR PHYSICIANS CLAIMING TO PRACTICE IN MEDICALLY UNDER-

SERVED AREAS OF THE UNITED STATES

BACKGROUND

A.

THE NATIONAL INTEREST WAIVER

Aliens who immigrate under the employment-based second category, for aliens of
exceptional ability and advanced degree holders, need a labor certification. Section
203(b)(2)(B) of the Act provides a waiver of the job offer requirement for aliens who
qualify under this category. The language of the statute is as follows:

"The Attorney General may, when he deems it to be in the national interest, waive
the requirement ... that the alien's services in the sciences, arts, professions, or business be
sought by an employer in the United States."

There is no useful legislative history on how the Service should define national interest.

The proposed regulation on immigrant petitions after the enactment of IMMACT 90
limited the national interest waiver to self-employed aliens. See 56 FR 30706 (July 5,
1991). In the final regulation, the Service determined that the national interest waiver also
waives the labor certification requirement. See 56 FR 60900 (Nov. 29, 1991). The
Service declined to define "national interest" and stated that each case should be decided
on its own merits.

Non-precedent AAU decisions issued in 1992 and 1993 interpreted the national interest
waiver liberally. Some decisions stated that "the alien's prospective contribution to health
care in a medically underserved area of the United States is clearly in the national interest."
Those decisions provided no other discussion of the issue.

The number of national interest waiver requests filed at service centers increased
substantially. The lack of standards on how to adjudicate national interest waivers made it
very difficult for service centers to adjudicate them. HQADN decided to include

. guidelines on national interest waivers as part of a regulation on employment-based

immigrants. The proposed regulation, which was published in June, 1995, provides that a
national interest waiver should not be based solely on a local labor shortage, the alien
should have two years of experience in the area in which he or she will benefit the United
States, and the alien must play a significant role in an activity which will benefit the United
States. See 60 FR 29776-78 (June 6, 1995)(See Exhibit B). A number of commenters
objected to the proposed regulation on the ground that it will impact national interest



waivers for physicians who state they will work in medically underserved areas. An initial
draft of the final regulation has been prepared and should be ready to begin circulation in
November or December.

The national interest waiver is an issue which has raised with regard to legal immigration
reform legislation pending before Congress.

IMMIGRATION OF FOREIGN PHYSICIANS

The primary issue for many alien physicians is the two-year foreign residency requirement
under section 212(e) which applies to all aliens who come to the U.S. to receive graduate
medical education or training. A number of Federal agencies request 212(e) waivers for
physicians based on practice in underserved areas. The Department of Health and Human
Services (HHS) is urging agencies to review their waiver policies and recommends that
the recently enacted Conrad Amendment, which allows state agencies to request 212(e)
waivers and bars the physician from obtaining permanent residence until he or she has
practised medicine in the underserved area for a 3-year period, be the only vehicle to

waive the two-year foreign residence requirement for primary care physicians (See-Exhibit
A).

For a number of years, physicians who intended to be employed in shortage areas, as
designated by the HHS were eligible for Schedule A classification under Department of
Labor (DOL) regulations. This meant that physicians who intended to be employed in a
medically underserved area did not require a labor certification. The HHS conducted a
study on physicians who were granted permanent residence through Schedule A. Based
on the study, HHS recommended that physicians be removed from Schedule A on the
ground that fewer than one-third of the physicians remained in the underserved areas for
any significant period of time, there were problems in identifying underserved areas and
there was no national shortage of physicians. The DOL, finding that Schedule A
designation was not meeting the goal of alleviating shortage of medical services in
underserved areas, removed physicians from Schedule A. See 52 FR 20593 (June 2,
1987)(See Exhibit C).

HHS was contacted for its opinion on the national interest waiver. Dr. Philip Lee,
Assistant Secretary for Health, was of the opinion that national interest waivers should not
be granted on the basis of local labor shortages and that while shortages exist for primary
care physicians in rural and inner-city areas, the national supply of doctors could well
exceed the demand for doctors by the year 2000 (See Exhibit D).

The majority of national interest waiver requests for physicians claiming to practice in
medically underserved areas are adjudicated at the Vermont and Nebraska service centers.
The Vermont service center is no longer approving these national interest waivers. The
Nebraska service center is approving them. Based on a survey for the Senate



subcommittee on employment-based second category petitions, it appears that the
Nebraska service center approved about 100 national interest waivers for physicians in a
one-month period.

ARGUMENTS FOR AND AGAINST ALLOWING NATIONAL INTEREST WAIVERS
FOR PHYSICIANS BASED ON ALLEVIATING LOCAL SHORTAGES OF DOCTORS

A. ARGUMENTS IN FAVOR

> Providing medical services in rural and inner-city areas is certainly a worthy and important
national goal.
> Many national interest waiver requests for physicians in underserved areas are supported

by letters from Congressmen, Senators, and State officials.

> The labor certification process, depending on the state of employment and the backlogs at
DOL Regional Certifying Offices, takes time and adds another step to the immigration
process. The process also involves more paperwork.

> By continuing to approve national interest waiver requests for physicians in underserved
areas, the Service, except for the recent decisions from the Vermont service center, would
be perceived by AILA as being consistent in approving these cases (See Exhibit E).

B. ARGUMENTS OPPOSED

> There is no mechanism to ensure that physicians granted national interest waivers remain
in the underserved area. The labor certification process, at least, requires an employer to
go some effort to obtain the physician's services. One would presume that an employer
would not apply for a labor certification unless the physician has made some commitment
to remain with the employer for an appreciable period of time.

> Granting national interest waivers based on practice in underserved areas essentially
reinstates physicians on Schedule A. This is contrary to both DOL and HHS' findings that
physicians claiming to practice in underserved areas should be removed from Schedule A.
HHS, in its recent letter, has not changed its position.

> The determination of local labor shortages should properly be made by the DOL, which
has the expertise in such matters. The national interest waiver does not take into account
availability of US workers and whether the wages offered to the physicians are the
prevailing wages in the area. By granting a large number of national interest waivers, the
Service may be contributing to the projected oversupply of physicians in the United States.

> If there is a dire shortage of physicians in a particular area, obtaining a labor certification



should not be difficult, especially if the state employment agency, which initially processes
the application, assists the petitioner. DOL regulations allow for a waiver of the
recruitment process, if the employer can demonstrate that adequate recruitment measures
have already been made. This procedure shortens the process. While the labor
certification is being processed, the alien can usually work in a nonimmigrant status, such
as H-1B.



woom has been a dramatic rise in the

wmber of prison . guards. Indeed,

heir . ranks’. nationwide - have - in-
:reased at an even faster rate than
he number of prisoners. :

-In many states, guards are -not
\nionized, or their unions are not
vell organized. In New York State,
or example, the union was recently
Jlaced in receivership. by its parent,
\ithough it had been an active back-
.r of Gov. Mario M. Cuomo in his
insuccessful race last year for re-

Continued on Page Alg, Column 1 '
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Egypt had publicly set foot in the

“city — so treasured by Islam — since .

its. eastern quarter was conquered
by Israel in 1967. But as others gath-
ered here to mourn the assassination
of Yitzhak Rabin, neither President
Hosni -Mubarak nor King -Hussein
saw reason any longer to stay away.

For Mr. Mubarak, it was his first '

journey to Jerusalem ever. In the 14
years since he took office after the
assassination of -Mr. Sadat, Mr. Mu-
barak had upsét Israeli officials by
refusing many invitations to follow

Competition and Cutbacks

Hurt Foreign Doctors in U.S.

- By ELISABETH ROSENTHAL

At Woodhull Hospital in Green-
soint, Brooklyn, Dr. Yusuf Afacan
akes care of poor patients sick with
AIDS, drawing their blood, juggling
‘heir - medications, finding ' them
omes. . :

After graduating from medical -

;chool in his native Turkey, Dr. Afa-
:an did a residency in New Jersey
ind a fellowship in infectious dis-
:ases at the University of Rochester.
Je landed his job in Brooklyn
hrough a program that allows for-

sign-born and foreign-trained doc-°

ors to remain in the United States if
hey practice in underserved areas.
Zour of the five senior doctors at his
linic are also foreign graduates —
he others from Belgium, Haiti and
dakistan. L

‘% Today’s Vote
A variety of local offices
and issues are on ballots
today in New York, New
‘Jersey and Connecticut.
~Metropalitan area cover-
age begins on page B1.

" National election c;)verage
appears on page D23.

1IVE LONGER, FEEL BETTER. BUY THE
Castle Connolly Guide at bookstores or call 800/399-
DOCS — ADVT. ° '
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But if legislators have their way,
Dr. Afacan and his ¢olleagues, who

“ work where many American doctors

refuse to go, may be an endangered'
species. Facing an oversupply of
doctors, the Clinton Administration

~and Congress, in separate measures,

are_scaling back the Government.

_ programs that have long allowed

graduates of overseas medical
schools to practice in the United
States, providing crucial care in the
sickest, poorest neighborhoods. :
At the same time, medical groups,.
which have long officially embraced
foreign doctors, are becoming less
welcoming toward them as competi-
tion for medical jobs increases in an
industry that has been thrown into
turmoil by budget cuts and th

growth of managed care. :

Physicians like Dr. Afacan are at
the center of a political maelstrom

“that threatens to topple the fragile

infrastructure that provides care in
America’s AIDS clinics, city hospi-

‘tals and rural emergency rooms.

Public hospital administrators are
in a_near panic at the prospect of
losing a huge chunk of their work
force. B

‘“There is this myth that if we cut
off the supply of international gradu-
ates, somehow there are going to be
American doctors who are going to
want these jdbs," said Kalman Res-

Continued on Page B4, Column 1
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OWIl Amazenet.at uie specudile as
he stood beside ‘Mr: Rabin’s coffin
and declared that “neverin all my
thoughts did it occur to mé that my
first visit to-Jerusalem’” would come
on such an occasion.

“He had courage, he had vision
and he had a commitment to peace,”

King Hussein declared of Mr. Rabin. -

“As long as I live, I'll be proud to
have known him, to have worked

with him, as a brother and as a

friend and as a man, and the rela-
tionship of friendship that we had is
something unique and I'm proud of
that.” C -

" The King'and the Egyptian Presi-
dent joined their fellow world lead-
ers here with deceptive nonchalance,
although their words and demeanor
made clear that they remain divided
about how fast and far to go now in
pursuit of a wider peace. King Hus-
sein spoke with obvious emotion and
at some length; Mr. Mubarak spoke
more briefly and in guarded diplo-
matic language. .

Still, it was clear that the death of

Mr. Rabin had jarred some old.

_:24‘Mid.§h ipmen F acé
Discipline for Drugs

. The United States Naval Acad-
emy, struggling to repair its reputa-
tion after scandals over sexual har-
assment and cheating on exams,
said that two dozen midshipmen had
been implicated in the sale or use of
drugs. o

Five midshipmen suspected of
peddling drugs to their classmates in
Annapolis, Md., face possible courts-
martial, while as many as 19 others
could be dismissed for using drugs
that include LSD and marijuana.

The accusations by the academy,
with its 4,000 students, was a particu-
lar blow for Adm. Charles R. Larson,
the four-star admiral who was
brought in to clean up the Academy.

Article, page D23.

TIMESFAX/INTERNET EDITION ...

digest of The New York Tiimer available daily on the

World Wide Web at hitp://nytimesfax.com. For info
/ call 212-499-3391 — ADVF.

8 PAGE

650 PARK AVENUE HAS BEEN LIBERATED
from the cable monopoly! Better building-wide service.
Hellz‘r prices. Call Liberty Cable 212/891-7777—Advt.

of problems,” Mr. Mubarak said

“eulogy of his own. “These achi
" ments have undoubtedly establi:

him as a true hero of peace.”
In a pageant that would have t

_unthinkable when Mr. Rabin :

office just three years ago, I
Hussein and Mr. Mubarak v
joined here by white-robed Gov
ment ministers from Oman and
tar, their presence marking the ;
visit to Israel by any delegation {

Continued on Page Al2, Colurmi

Israelis Hol_d y
As Suspected

By JOI

JERUSALEM, Nov. 6 — The
lice said today that they were |
ing the brother of the confessed
er of Yitzhak Rabin as a suspe
accomplice in the assassination

At one hearing in the Tel .
Magistrate Court, Yigal Amir, :

_year-old university student, ac

ted the killing and continued to i:
that he had acted alone.

At a second hearing, his bro
Hagai Amir, 27, who was arrestc
Sunday, admitted that he had hc
to alter one of the fatal bullets, »
the police said had been hollowe
to make it more lethal. But he dc
that he had known of the assas
tion plans, and said he had alt
bullets to make them more accu

Police officials also said they "
looking into possible links bet:
the Amirs and radical Jewish gr
including Kahane Chai, or. Ka
Lives, a small group of followe
the virulently anti-Arab rabbi
Kahane, who was gunned dow
New York City in 1990.

The police gave no specific re
for these broader inquiries. K
Chai has a record of anti-Arat
lence, and two of its members
convicted of killing a Palestinia
‘grenade attack in the Old Ci
Jerusalem three years ago. Bui
yamin Kahane, the group’s le
and son of the slain rabbi, denies
links to the Amirs and said
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reign Doctors in U.S. Find the Welcome Is Wearmg‘.ut

‘ontinued From que Al

a Chicago lawyer who. has

d Cook County Hospital find
in-trained doctors. “And that is
10t the case.” _
the 1,261 doctors in training
lispense care full time at New
s public hospitals, nearly ‘70
nt are foreign-born graduates
rrseas medical schools, and the
ntage is even higher at some
te hospitals in poor neighbor-
;. At Bronx Lebanon, it is 71
nt; at North General Hospital
rlem, it is 91 percent. .
» international medical gradu-
many of whom were recruited
ispitals in need of their labor,
etrayed.

hen this country needed a lot of
cians to help the health care
m, international graduates
very welcome — wined and

* said Dr. Busharat Ahmad, a
stani-born ophthalmologist,
practices in Monroe, Mich.
now when they don’t need so
" they are thrown by the way-
and no one cares.”

se Snapped Shut
Medicare Bill

» House Medicare bill that
d last month will cut Federal
lies for doctors in training who
international medical s¢hool
1ates and neither citizens nor
anent residents. More than 50
nt of doctors in training. fall

1is category at many inner-city

.hospltals where such doctors dis-
! pense the bulk of front-line care.
| At the same time, the Department':

Iof Health and Human Services is -

seeking to curtail a visa program

that has allowed foreign doctors who'

ihave finished training to remain in

i the United States if they practice in’

'poor areas.

Within the profession, graduates
,or foreign medical schools say they
jare facing new levels of bias, with

, groups like the American Assoc1a-‘

luon .of Medical Colleges lobbying to
restrict opportunities for foreign

_ |physicians.

¢ And as H.M.O.'s sweep across the
ination, foreign-trained physicians
say they are being shut out of plans
|by managed-care companies who
.promise customers American, doc-
.tors. '

: It ds the latest phase in this coun-
:try’s ambivalent relationship with
iforeign medical graduates, who are
at once deemed inferior in training
‘but critical to the delivery of health
:care to the poor. And some immigra-
‘tion critics say the proposals are
-racist as well since they do no affect
fUS citizens who are graduates of
‘foreign medical schools.

" - “There is a color line and also an
‘accent line in American medicine,”
!Mr. Resnick said.

Central to the debate about the

proper role of foreign-trained doc-
tors are a couple of facts: First, that
there are now too many doctors in
ithe United States, particularly spe-
.cialists, and health economists say
,t.hls surplus breeds inefficiency and
(dnves up costs. And second, there
rare 149,000 international medical

igraduates now -practicing in the. |23 1499 international medical gradu

| United States, which amounts to 20
“percent of the nation’s physicians —
a number that has been accelerating

‘fast. Virtually all of these doctors

_enter the country for medical train-
ing but remain for years afterward.

- To groups as diverse as the Amer-

lican Association of Medical Colleges,

;an industry group, and the Center for

ithe Health Professions at the Uni-

:versity of California at San Francis-

jco, a research group, the proper -

.course is a matter of simple math.

i “We have just got to stop the pipe-
:line of foreign medical graduates,”
'Dr Ed O'Neil, director of the center,
isaid. ‘‘They are a big chunk of physn-
‘cian oversupply. This very quickly
‘gets into racial issues, but I don’t
'think that's it. We're just trying to be

|rauonal "
i

A Promxse to Leave
‘A Reason to Stay

l Officially, most foreign doctors
fwho obtain visas to,train‘ in this
‘country do so with the'explicit under-
:standing that they’ will leave \pnce
;that training is finished. But mMore
rthan 75 percent, and perhap as
many as 90 percent, of these do;t IS
|end up practicing here, both becau
«of poor job prospects in u.helr native
ucountrles — most are from poor n
itions'— and because the technology
ibased training they receive here is
.irrelevant at home. Although théy
'come initially for primary-care
:training, in the end most specialize.
At the’ end of 1994, there were

,‘ ates pursuing medical training in the
: United States,” a number-that ha:
odoubled in the last five years. Forty
i two percent of doctors in training ir
I New York, and 52 percent in New
:Jersey are international medica
j graduates. In Illinais, the percentagt
-tis 32; in Michigan, 29. Just over t
{ percent nationwide are American
born citizens who traveled oversea
to attend medical school.
. “We take the brightest students ir
foreign medical schools and give
them a set of skills that are not
needed in their own country, and sc
they stay here and add to the physi-
i cian glut,” Dr. O’Neil said. :
i But a process that sounds so ir-
rational has burgeoned because it
makes sense from another perspec-
itive_: As they travel the circuitous
jroute that begins with ' medical
| school in Guadalajara or New Delhi

- (international graduates often spenc

" 'more than a decade training anc
lworkmg in medically underservec
"lareas, performing a crucial role in
|Amer|can health care. .
i Virtually all foreign doctors whc
Ienter the country on temporary
|trammg visas stay on indefinitely
lthrough Federal programs that
", grant them visa waivers in exchange
ifor a commitment to practice for
\_lthree years in a medically under-
: served neighborhood.
+ The Department of Veterans Af-
fairs the Appalachian Regional
Commlsswn and, more recently, the
‘Department of Housmg and Urban
.Development as well as the Depart-
iment of Agriculture, issued visa
iwaivers to help staff inner-city and
; ‘rural hospitals.

At Astoria Federal, (s
are a great investment...

Agam

2YEAR

In many cases, that three-year
stopover, even if it is.en route to
|{ specialties or fancier practices, has
been invaluable. “The HUD waiver
program has been a real boon for us,
and let me tell you there are few
boons when you're dealing with an
inner—ity population with AIDS,"”
said Dr. Victoria Sharp, medical di-
rector of the Spellman Center of St.
‘Clare's Hospital, a designated AIDS

! gtreatment center in New York City.

f' But if the Congress and the De-
jpartment of Health and Human
‘Services have their -way, foreign-
!born graduates of foreign medical
|schools will be largely barred from

 this country in the future.

,|i Although the House Medicare bill

;does not prohibit hospitals from ad-

: ]mittmg foreign. graduates.as medi-,

rcal- residents,. it, largely. eliminates
subsnd;es to help pay for.their train-
‘ing, which would dxscourage hospl-
“tale fram hirine them o0l

CebaT



handy coupon below
nking office.

-awals. Consumer accounts only.

ily’s Finances

.wng/Forest Hlllg/Frankiin Square/
:untington Station/Kew Gardens/
neonta/Patchogue/Plainview/
Williston Park/Woodside

— S S G G SN Y S G S

GS.
042-1085 - C

|b00ns when you're dcatng wius ai
|inner—city population with AIDS,”
said Dr. Victoria Sharp, medical di-
‘recto'r:'of the Spellman Center of St.
‘Clare’s Hospital, a designated AIDS
{treatment center in New York City.
i But if the Congress and the De-
ipartment of Health and Human
Services have their “way, foreign-

ischools will be largely barred from
ithis country in the future. :
- Although the House Medicare bill

. "does not prohibit hospitals from ad-

| mitting foreign graduates as medi-
-cal residents, it largely eliminates
“subsidies to help pay for their train-
ing, which would discourage hospi-
tals from hiring them.

-Cheap Labor, Where
.Labor Is Needed

Hospitals now receive about
$150,000 a year for each doctor in
training, regardless of nationality, to
compensate for the costs of medical
education. So for better and worse,
inner-city hospitals have gotten both
cheap labor and extra Federal dol-
lars when they hire foreign gradu-
ates.

“This subsidy has fueled the ex-
pansion of training programs in the
inner cities where the shortage of
“fully trained doctors is great,” said
Dr. Jordan Cohen, president of the
American Association of Medical
Colleges. *“But we've ended up with
‘an_educational system that's been
terribly distorted by service require-
ment of institutions.”

While Congress moves to shut the
\ pipeline for residents, the Depart-
. ment of Health and Human Services
lunder the leadership of Secretary
{ Donna E. Shalala is moving to cur-
'tail physician immigration pro-
igrams. This summer, Ms. Shalala
- wrote to her counterparts at the De-
partment_of Agriculture and Hous-
:ing and Urban Development to re-
i quest that they no longer issue immi-
;gration waivers to- foreign physi-
©cians, citing a national surplus of

-{grogram is on hold.

{ Hoctors. For the moment, the HUD

Iborn ‘graduates of foreign medical -

But health-care advocates fear
that such proposals will leave poor
people without doctors. el
Center in Newark had three waiver
requests turned down for experi-
enced foreign medical graduates
who were to be full time doctors for
patients on Medicaid. . .

‘ “What are we supposed to do?”
“said Dominick Calgi, an administra-
tor at the hospital, “We are going to

have to try to get other physicians,

but there are not many who are
willing to commit to the inner city,

“and never of this quality.” In the
‘meantime, the hospital 'pieces to-

gether a staff using residents and
doctors who commit to a few hours
here and there. )
Tension between American medi-
cal school graduates and their for-
eign-trained counterparts is high.
Recently, the American Medical
Association recommended that the
number of training slots in the Unit-
ed States be limited to 110 percent of

- the number of graduates of Ameri-

can medical schools each year; It is
now 145 percent. The restriction
would largely affect foreign doctors,
who get the slots that graduates of
United States medical scheols leave
unfilled. The association's medical-
student division went further, sug-
gesting that graduates of those

~ schools be awarded preference over

international medical graduates.

. That proposal was \ultimately re-
jected but set off a ferocious debate
in which Toreign ‘ graduates com-
plained that they were being treated
as second-class citizens and Amert-
cans fretted about jobs.

A Shoulder Cold

'And Shrugged

1
Foreign-trained doctors say their
employment prospects have already
dimmed. Carlos Roldan, who went to
medical school in Colombia and
passed the test required of foreign-
trained.doctors on his first try, as-

.-sumed he would have no trouble

w
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landing a residency slot~in: New.

"York. He wrote to 90 hospitals and .
25 :received 45 applications in'response. }
This week St.” Michael's Medical’

He filled them all out, got'only 'two

"interviews, and no job. Many hospi-

tals wrote back that foreign-trained
doctors need not apply. =~ v

-~ Even senior-doctors, who are no
citizens, say they are being squeezed
out of jobs, as HM.0.’s sweep the
country, favoring’ American-trained
doctors in hiring. .

When one hospital in supurban De-
troit was taken over by a large
H.M.O. this year, the new owners
promptly dismissed the -hospital’s
anesthesiologists: — - six foreign-
trained doctors and one American
graduate, according to a physician
who would not identify the H.M.O
because he is seeking an affiliation
with it. The H.M.O. invited the for-
mer doctors to apply for jobs, and all
did, but only the United States-
trained doctor was hired.

“These people are all in their 40's
and 50's, their children were born in
the U.S., so this is a big deal for
them,” Dr. Ahmad said. He said he
knew of 16 experienced doctors from
abroad who had been forced out of
practice because they were not ad-
mitted to HM.O,’s. '

Inner-city and rural hospitals are

“busily devising contingency plans if
" the role of foreign doctors is restrict-

ed, hiring more nurse practitioners

. and physician’s assistants.

In the long run, health-care plan-
ners hope that American trainec
doctors will trickle down into today’s
inner cities as the job market get:

* tighter. But many have suggeste«

that the Government needs to resur

“rect a National Health Seryicc

Corps, allowing doctors to practicc
in underserved areas in exchang
for a reduction of medical schoo
loans. . . '

«If the problem is a shortage o
primary-care doctors in poor neigh
borhoods why not face that direct
ly,” Dr. O’Neil said, “instead of sut
sidizing the training of someone w
don’t need, who is going to stay her«
become a neurosurgeon and drive u
costs?"’ '

City Parking Tickets
To Be Redesigned |

By The Assoclated Press

New York City parking tickets ar
being redesigned to make it harde
for parking violators to -lose ther
and make it easier for traffic agent
to fillout the tickets, city official
said yesterday. o

It is the first time in 25 years th:
city parking tickets have got a fac
lift, said Eamon Moynihan, a spoke
man for the City Department of F
nance. Among the improvements
a fluorescent orange envelope th
will come attached to the ticket
make it easy for violators to dror
their check in the mail.

“The main reason for the brig

colar is so people won't lose it
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(B) A transaction entered into by any
investment company (e.g.. a mutual
fund) of similar pooled investment entity
other then one operated by a person
who is a commodity pool operator with
respect to that entity, in which the direct
or indirect ownership interest of the
Commission member or employee is
limited to and represents less than 1% of
the total ownership interest of the fund
or entity and with which the
Commission member or emplayee has
no other relationship:2

(2) Participate, directly or indirectly,
in any investment transaction involving
an actual commodity if

(i} The transaction involves the use of
nonpublic information, or

(ii) The transaction is effectuated by
an instrument regulated by the
Commission. and is not in connection
with a transaction permitted under
paragraph (b)(1) of this section, or

(iii) The transaction is effected by an
instrument functionally equivalent to an

instrument regulated by the
Commission;3

* Attention is directed to sectioa (b} of tha
Commodity Exchange Act, which makes it a felony
for any member or empioges of the Commission, o
agent thereof, to participate. directly or indirectly in,
inter alia. any commedity futures. option or
leverage transaction. unless authocized to do so by
Commission rule ot regulation. Attention is also
directed 17 CFR 4.5 which excludes cectain
otherwise regulated persoas from the definitton of
“commodity pool operator™ with respect to the
operation of specific tnvestment entitles enumerated
in the regulation

Althongh not required, if they choese ta da so.
Commustion membars of employess may use
powers of attarney or other arrangements in order
to meet the notice requirements of, ard ta assure
that they have no contral or knowledge of fatures or
opuion wransactions permitted under parageaph
(b)(1)(A) of this section. A Commission member af
employee considering such arrangements shouid
consult with the Office of the Cenarui Counsal in
advance for approval. Should & Commiseioner oc
employee gain knowledge of an actua] futures or
option transaction that has aiready taken place and
the merket position represenrred by that transaction
still remains open. he or ¢ha shaudd prompily report
that fact and all othar details to the Ceneral
Counsel and seek advice a1 10 what action.
indfuding recusal from pending matters {nvolving
that merket. may be appropriwte.

¢ Attention is directed to section X(d} of the
Commodity Exchwage Act that provides. Duceg
other things. that it shall be & feloay fos aay
Commission member oc employee to participate in
any investment tramsaction in an actual commodity
that ths Commission by rule er reguletion hae
prohidited to Conmmission members szt employens
A wansactian nvolving an mstrumens that is the
“functional equivalent to an instrument regulated by
the Commission™ would frrchude, for exammple, but {s
not Kmited 1o, & traasactiew tn & s%0ck indaw
effectiated throogh the purchese or sele of an
option traded an a nationa) securines exchange
where the stock-index aleo underlies a futures.
contract reguiated by the Commisston. Attention (e
otso directed 10 § 140733516 of this Part for
information regarding taterpretative and sdvisary
service by the Ceneral Counsel of the Commineion.

Issued in Washington. DC on May 24. 1987,
by the Commuission

Jean A. Webb,

Secretary to the Commission

(FR Doc. 87-12479 Filed 6-1-87: 8:45 am)|
BILLING COOE 6351-01-M

DEPARTMENT OF THE TREASURY
Customs Service
19 CFR Parts 4, 24, 146, and 178

Harbor Maintenance Fee; Extension of
Comment Period

AGENCY: U.S. Customs Service,
Department of the Treasury.

AcTioN: Interim regulations; extension of
comment period.

SUMMARY: This notice extends the
period of time within which interested
members of the public may submit
comments concerning interim
amendments of the Customs Regulations
to implement praovisions of the Water
Resgources Development Act of 1986 (the
Act) which authorizes the Customs
Service to assess a harbor maintenance
fee of 0.04 percent (.0004] on the value of
commercial cargo loaded on or unloaded
from a commerciat vesgel at a port
within the definition of the Act. The
harber maintenance fee applies to port
uses by commercial vessels which load
ot unload merchandise or passengers
unless specifically exempted from the
fee. The proceeds of the fee collected by
Customs, together with certain ather
fees, are deposited in the Harbor
Maintenance Trust Fund which is made
avaitable, subject to appropriations. to
the U.S. Army Corps of Engineers for the
improvement and maintenance of U.S.
ports and harbors.

The amendments were made on an
interim basis by the publication of T.D.
87-44 in the Federal Register of March
30. 1887 (52 FR 10198], due to the limited
period of time available to initiate the
changes before the law became effectiva
on April 1, 1987. However, written
comments were invifed for
consideration before a final rule is
issued. Comments were to have been
received on oz before May 29, 1887,
Castoms has recefved several requests
to extend the comment period because
additional time is required to prepare
reasonably responsive comments.
Custorns belfeves the request have
merit. Accordingly, the period of time for
the submission of commeats is being
extended 90 days.

OATE: Comments are requested on or
before August 28, 1387,

ADORESS: Comments may be sgbmitted
to and inspected at the Regulations
Control Branch. U.S. Customs Service,
Room 2428, 1301 Constitution Avenue,
NW., Washington. DC 20229,

All comments submitted will be
available for public inspection in
accordance with the Freedom of
Information Act {5 U.S.C. 552), § 1.4,
Treasury Department Regulations {31
CFR 1.4), and § 103.11(b). Customs
Regulations (19 CFR 103.11(b)}, between
9:00 a.m. and 4:30 p.m. on normal
business days, at the address abave.
FOR FURTHER INFORMATION CONTACT:
Jean F. Maguire, Director, User Fee Task
Force (202-566-5868).

Dated: May 28. 1967.

Harry B. Fox,

Acting Director. Office of Regulations &
Rulings.

{FR Doc. 87-12815 Filed 5-29-97; 3.27 pm}
BILLING CODE 4820-02-
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DEPARTMENT OF LABOR

' Employment and Tralning

Administration T

20 CFR Part 6568 3

Labos Cactification Process for the
Permanent Employment ot Allens In
the United States; Remaval of
Physicians From Schedule A

AGENCY: Employment and Training
Administration, Labor.

ALTION: Final rule.

SUMMARY: The Employment and
Training Administration of the
Department of Laboc (DOL) is amending
its regulatians relating to the |
certification of immigrant aliens for
permanent employment in the United
States. The amendments remave alien
graduates of foreign medical schools
from the Schedule A precertification list
EFFECTIVE DATE: These amendments
apply to applications for permanent /
alien labor certification received for
processing on oc after july 2, 1987.1
However, those alien graduates of
foreign medical schools whox (1) Are in
possession of a statement signed by the
appropriate Regional Health ;
Administrator (RHA), Department:of
Health and Human Services (HHS),
required by 20 CFR 850.22{c}¥2){ii} {1986)
of DOL's regulations. as of the effective -
date of the fnud rule: and (2] file a viga
petition accompanied by the statement
of the RHA, HHS, and the .
documentation required by 20 CFR
656.20(d} (1986) within anre year of the
date the statement of the RHA, HHS,
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/ DEPAKTMENT OF HEALTH & HUMAN SERVICES Public ?«(ﬁ%
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*‘:R Office t!he Assistan retary
for Health

Washington DC 20201

AJG | 8 1935

Louis D. Crocetti, Jr.

Associate Commissioner, Examinations
Immigration and Naturalization Service
423 Eye Street, N-W.

Washington, D.C. 20536

Dear Mr. Crocettr:

Thank you for your letter of July 13, 1995, requesting the comments of the Public Health Service
on the Immigration and Naturalization Service's proposed rule concerning employment-based
immigrant petitions. We have reviewed the entire rule and only have a few comments.

We support the provision that national interest waivers should not be based on the existence of

local labor shortages and that labor certification should still be required when the issue is solety

alleviation of local labor shortages, as in the case for physicians. It is our position that thege i ls-nQC
national shortage of physicians, particularly non-primary care physicians In fact, our  ¢n =
Department's Council on Graduate Medical education has estimated that by the year 200(?0_(he30
national supply of physicians could well exceed the need by more than 100,000 physiciang) 2;
Shortages exist, particularly for primary care physicians, in very specific locales such as cqgtalng:c
rural and inner-city areas. These we have designated by specific criteria and have published m’{‘}%
Federal Register as health professions shortage areas and as medically underserved areas®8r ._'f-

populations. @

4 f-'J"/\!

If you would like to discuss this issue further, I suggest that you contact Dr. Jo Ivey Boufford,
Principal Deputy Assistant Secretary for Health, in this Department. She can be reached at
(202) 690-7694.

Sincerely yours,
(ot 1

Philip R. Lee, M D.
Assistant Secretary-for Health
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was signed. shall be allowed to

. complete the Schedule A process. Those
aliens who have requested but have not
received a shortage statement by the
effective date of the final rule shall not
be allowed to complete the Schedule A

' process.

FOR FURTHER INFORMATION CONTACT:
Mr. Thomas M. Bruening, Chief, Division
of Foreign Labor Certification.
Telephone: 202-535-0163.

SUPPLEMENTARY INFORMATION: On
January 24, 1986. the Employment and
Training Administration (ETA) of the
Department of Labor {DOL) published in
the Federal Register a Notice of

" Proposed Rulemaking proposing to
amend ETA's regulations at 20 CFR Part
636 to remove alien graduates of foreign
medical schools from the Schedule A
precertification list (51 FR 3191). This
document adopts final regulations based
upon that January 24, 1986, Notice of
Proposed Rulemaking. ETA's regulations
for the certification of immigrant aliens
for permanent employment in the United
States are issued pursuant to section
212(a)(14) of the Immigration and .
Natonality Act (INA), 8 U.S.C.
1182(a}{14). However, those alien
physicians (and surgeons) who are of
exceptional ability in a science or art
will remain on Schedule A, Group IL .

Permanent Alien Employment
Certification Process

Pursuant to the Immigration and
Nationality Act (INA), before the
Department of State (DOS) and the
Immigration and Naturalization Service
(INS) issue visas and admit certain
immigrant aliens to work permanently in
the United States, the Secretary of Labor
must first certify to the Secretary of
State and to the Attorney General that:

(a) There are not sufficient United
States workers, who are able. willing,
qualified, and available at the time of
the application for a visa and admission
into the United States and at the place
where the alien is to perform the work:
and

(b) The employment of the alien will
not adversely affect the wages and
working conditions of similarly
employed United States workers. 8
U.S.C. 1182({a)(14). - .

Department of Labor Regulations

Pursuant to 8 U.S.C. 1182(a){14), DOL
has promulgated regulations at 20 CFR
Part 656 to implement the labor
certification process for the permanent
employment of immigrant aliens in the
United States.

The regulations at 20 CFR Part 656 set
forth the fact-finding process designed
to develop information sufficient to.

support the granting or denial of a
permanent labor certification. Part 656
also sets forth the responsibilities of
employers who desire to permanently
employ immigrant aliens in the United
States. and the responsibilities of the
alien beneficiaries of permanent alien
labor certifications.

Schedule A Precertification List

DOL has published. at 20 CFR 856.10,
a list of occupations (Schedule A) for
which the Director, U.S. Emplovment
Service. has determined that there are
not sufficient United States warkers
who are able, willing, qualified. and
available. and that the wages and
working conditions of U.S. workers
similarly employed will not be adversely
affected by the employment of aliens.
DOL has delegated to the DOS and the
INS the authority to determine if an
alien falls within one of the
occupational categories on Schedule A,
and. if so, to issue a permanent alien
labor certification for the alien. 20 CFR
656.22. The Schedule A determination of
the INS or Department of State is not
appealable within DOL. 20 CFR
656.22(h)(2).

Alien Graduates of Medical Schools

Regulations at 20 CFR 656.16(8)(2) and -

20 CFR 658.22(b) (1988) provide for the
precertification of alien graduates of
medical schools in-specific shortage
areas for specific medical specialties as
designated by the Department of Health
and Human Services (HHS). ETA is
amending these regulations by deleting
alien graduates of foreign medical
schools from the DOL's Schedule A
precertification list. Physicians (and

surgeons) will still, however, be allowed

to be the beneficiaries of permanent
labor certification applications. No
change is made by this rule in DOL's
regulations which allow employers to
file applications for labor certification
under the basic labor certification
process at 20 CFR 656.21. Further, alien
physicians (and surgeons) of exceptional
ability in a science or art will remain on
Schedule A. 20 CFR 656.10(b).

Under the regulations prior to this
revision, a signed statement is required
from the appropriate Regional Health
Administrator (RHA), Public Health
Service (PHS) Regional Office, HHS. as
documentation of a physician's (and
surgeon's) Schedule A eligibility. 20 CFR
656.22(c)(2) (1988). The signed statement
from the RHA certifies that the area in
which the alien intends to be employed
is a geographic area which has been
designated by the Secretary of HHS as a
Health Manpower Shortage Area
(HMSA]) for the alien’s medical specialty

-or has been identified otherwise by the

Secretary of HHS as having an
insufficient number of physicians in the
alien's medical specialty (hereinafter
referred to as an inadequately served
area).

In August 1984, HHS wrote to the
Assistant Secretary of Labor for
Employment and Training informing him
that as a result of an internal HHS study
of the current labor certification
program, HHS had come to the
conclusion that major changes in HHS
participation in the program were
warranted. HHS proposed
discontinuing, beginning with Fiscal
Year 1985, making labor shortage
certifications through PHS regional
offices. The reasons for this proposal
were as follows:

—Less than one-third of the physicians
certified remain for any significant
amount of time providing direct
patient care in the shortage areas for
which they were certified;

—Methodological problems exist in-
developing and keeping accurate
information for inadequately served
areas for other than the primary care
specialties; : Co B

—Neither the Congress nor HHS -
recognizes the existence of a national
shortage of physicians in the United
States; - o :

—The recent HHS report to the
President and the Congress on the'
Status of Health Personnel in the
United States indicated that the
aggregate number of physicians in the
United States is projected to exceed
requirements in 1990 and 2000; and

—Scarce HHS resources for this
activity, given its apparent limited .
utility. : R
HHS recommended removal of

physicians from Schedule A, or, in the

alternative, leaving only those
physicians on Schedule A that are to be
employed in the HMSAs. The HMSA
lists, which are maintained only for -

primary care physicians and S

psychiatrists, according to HHS have a

high degree of currency and reliability,

are published annually in the Federal

Register, and are widely recognized as

being accurate and correct. In additiomn,

to date, 90 percent of all pasitive

certifications issued by PHS have been .

based on the lists of HMSAs and only 10

percent have been based on the lists of

inadequately served areas. However;-as
indicated above., less than one-third of
the physicians certified for direct patient
care work in the shortage areas or
specialities for which they obtained
certification for-any length of time. Thus,
the labor certification program has not
had significant effect in alleviating the
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shortage of physicians in the HMSAs or
in the inadequately served areas.
Consequently, DOL proposed to remove
physicians (and surgeons} from
Schedule A.

Comments on Proposed Ruls

The Notice of Proposed Rulemaking
{NPRM] invited interested parties to
submit written comments on the
proposed amendments on or before
February 24. 1986. Coruments on the
NPRM were received from six different
organizations and individuals, including
the American Immigration Lawyers
Association (AILA). The following
issues were raised by the commenters:
—Insufficient data were provided to

support the statement in the preamble

to the NPRM that less than one-third
of the physicians certified remain for
any significant amount of time
providing direct patient care in the
shortage areas for which they were
certified. AILA also stated that the
data supporting this reason for

removing physicians from Schedule A

should be made public.

~—Data with respect to HMSAs for
primary care physicians is current and
reliable; therefore, only the other
areas and specialties should be
deleted from Schedule A.

—That neither Congress noc HHS
recognizes the existence of a national
shortage of physicians is irrelevant to
the present regulation since Schedule
A does not provide for precertification
on a national basis, but only for area
shortages by spedcialty.

—Projections that the aggregate mumber
of physicians in the United States is
expected to exceed requirements in
1990 and 2000 ig irretevant with
respect to specific shortage areas,
and. therefore. does not support
removing physicians from Schedule A.

—Scarcity of HHS resources as a reason
for removing physicians from
Schedule A was questioned since only
103 Schedule A certifications on
behalf of physicians were issued in
Fiscal Year 1984. Further. removing
physicians from Schedule A merely
shifts the administrative burden to the
State employment service and
Regional Certifying Officers of DOL.

—Two commenters suggested as an
alternative to remaving physicians
from Schedule A. that the certification
be contingent upon a commitment of
the physician to provide medical
services in the shortage area for a
specified length of time.

~—Two commenters inquired as to what
effect the proposed rule would have
on Schedule A applications that were
in process as of its effective date.

An analysis of the comments is
presented below in the same order they
were presented abave.

Less Than One-Third of the Physicians
Certified Remain in Shortage Areas for
any Significant Length of Time

The Bureau of Health Professians,
Health Resources and Service
Administration, HHS, has recently
issued a report entitled Labor
Certification of Foreign Physicians
Under Schedule A—An Assessment of
Program Impact which supports the
statements made in the preamble that
less than one-third of the physicians
certified remain for any significant
amount of time providing direct patient
care in the shortage areas for which they
were certified.

This statement is documented in the
abave cited report published in 1988 by
HHS's Health Resources and Services
Administration, Bureau of Health
Professions, Office of Data Analysis and
Management. The report describes a

study of those physicians certified under

the program in 1981 and 1982. The study
was carried out in 1984 by the Public
Health Service regional office persoanel
who had done the staff work on
shortage funderserved area
certifications for Schedule A lahor
certification purposes. The study
concluded that

(1) The 438 shortage funderserved area
certifications issued in 1981 and 1982
represented. at most, 382 different
physicians. {Some physicians requested
multiple certifications for different
areas.}

{2) Of these 382 physicians, at least
145 were seeking residency of other
training positions, rather than positions
in direct patient care. (To remedy this,
beginning in 1983 HHS required
verification that the positions sought
were not training positions before
issuing area certificationa.]

{3) Of the remaining 237 physicians,
227 were identified as having saught
positions in direct patient care: whether
the positions sought by the other 10
were for training or direct patient care
could not be determined.

{4) Of the 227 physicians who scught
positions in direct patient care. it was
determined that 141 (or 63 percent}
actually served for some period of time
it & shortage/underserved area for
which he/she had obtained a

- certification.. .. :

(5) Of these 141 physicians, 68 were
still practicing at the certified location in
1984 This represents 29 percent (or less
than one-third) of the 227 who originally
requested certification for positions in
direct patient care {and 17 percent of the
total 382 physicians certified).

Copies of the report can be obtainea
by writing to the Directar. Office of Data
Analysis and Management, BHPR.
HRSA, Parklawn Building Room 8-41,
5600 Fishers Lane, Rockville, Md. 20857.

Reliability of Data on HMSAs and
Inadequately Served Areas

The passibility of deleting only those
physicians from Schedule A that would
be employed in inadequately served
areas was discussed and rejected in the
preambte to the proposed rule. As
indicated above, the distribution of
physicians has improved significantly
over the past few years and can be
expected to continue to improve as the
number of physicians in the United
States is expected to exceed .
requirements in 1990 and 2000. Further,
as indicated above, less than one-third
of the physicians certified remain for
direct patient care work in the shortage
areas and specialties for which they
were certified for any length of time.
Thus, the labor certification program has
not had significant effect in alleviating
the shortage of physicians in the
HMSAs or in the inadequately served

.Absence of National Shortage

The distribution of physicians has
improved substantially since Cangress
in section 906 of the Health Professions
Educational Assistance Act (HPEAA.
Pub. L. 94484} directed DOL and then
Health, Education and Welfare
{renamed Health and Human Services)
to work together so that DOL could
make equitable determinations with
regard to applications for permanent
labor certification by alien graduates of
medical schools. The improved
distribution has been refiected in a
significant number of areas being
deleted from the list of HMSAs
published by HHS in the Federat
Register. The distribution of physicians

- aow such that the inclusion of
snortage area physicians in the
Schedule A labor certification program
can no looger be justified. This is
especially so in light of the fact that lesa
than one-third of the physicians certified
remain for any significant amount of
time praviding direct patient care in the
shortage areas for which they were
certified. It should also be noted, that
the Nationat Health Service Corps
which is provided for by sectionr 331 of
the HPEAA comtinues to exist. Under
section 331 of the HPEAA, medical
school graduates, in return for
scholarship aid to complete medical
school. agreed to provide medieal
services in shortage areas for a specified
length of time.
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Further, as noted above, the basic
labor certification process at 20 CFR
856.21 is not affected by these
amendments. Employers can, as for any
other occupation, file an individual labor
certification on behalf of a physician (or
surgeon). The reduction in recruitment
provisions of the basic process at 20
CFR 656.21(i) of course, would, be
available to employers desiring to
employ physicians in shortage areas, if
the employer satisfactorily documents
that it has adequately tested the labor
market with no success at least at the
prevailing working conditions.

There are a number of occupations
which are probably in short supply for
one or more areas, although the national
supply/demand factors are in
approximate balance. However,
physicians are the only occupational
group on Schedule A which provides for
certification by shortage area rather
than on a national basis. It is preferable
that employers meet the needs of
shortage areas under the basic process
rather than under Schedule A.

Projections That The Aggregate Number
of Physicians Is Expected To Exceed
Requirements ' ’

Discussed above under “Absence of
National Labor Shortage." '

Scarcity of Resources

The amount of work HHS has to do to
administer its part of the Schedule A
labor certification program is
considerably larger than was expected
at the time physicians were added to
Schedule A. The HHS Has to respond to
a large volume of general information
requests received each year, and
respond in writing to all written requests
for shortage statements. This includes
cases where the alien’s intended area of

employment is not a shortage area, as .. .

well as those cases where the alien’s
area of employment is a shortage area.
This workload will no longer exist after
physicians are removed from Schedule
A.
On the other hand, DOL will probably
experience some increase in its
workload as it is expected that thoge
employers who previously filed under
Schedule A for physicians will in the
future use the basic labor certification
process. However. DOL will readily be
able to accommodate any expected
increase in applications within its
current labor certification structure in its
10 regional offices. including existing
staffing and procedures.

Issuance of Certification Contingent
Upon Commitment of Alien Physician
To Provide Medical Services in Shortage
Area for a Specified Length of Time

Issuing contingent certifications was
considered and rejected at the time DOL
developed the regulations prior to this
revision which placed physicians on
Schedule A. DOL had serious
reservations concerning its authority to
issue certifications contingent upon
conditions being fulfilled after the alien
began the certified employment. Further.,
DOL does not have the resources to
enforce such a contingency provision at
this time even if questions regarding the
authority of DOL to issue such a
regulation were answered affirmatively.

Effect of Final Rule on Alien Medical

Graduates Who Have Begun Schedule A
Process

Those alien graduates of foreign
medical schools who: (1) Are in
Possession of a statement signed by the
appropriate RHA, HHS., required by 20
CFR 656.22(c)(2)(ii) (1986) of DOL's
regulations as of the effective date of the
final rule: and (2} file a visa petition
accompanied by the statement of the
RHA. HHS, and the documentation _
required by 20 CFR 656.20(d) (1986)
within one year of the date the
statement of the RHA, HHS, was signed
shall be allowed to complete the
Schedule A process. Those aliens who
have requested but have not received a
shortage statement by the effective date
of the final rule shall not be allowed to
complete the Schedule A process.

Regulatory Impact

The economic and other impact of this
proposed rule is not so great as to make
it a major rule requiring the
development of a regulatory impact
analysis. See Executive Order No. 12291,
3 CFR, 1981 comp., p. 127 (February 17,
1981). _ .

The rule would not have a significant
impact on a substantial number of small
entities. [t would only affect those few
employers who petition for foreign
medical graduates pursnant to DOL's
Schedule A precertification list. For that
reason at the time of publication of the
proposed rule, the Department of Labor
had certified to the Chief Counsel for
Advocacy, Small Business
Administration, pursuant to the
Regulatory Flexibility Act, that the rule
would not have a significant impact on a
substantial number of small entities. 5
U.S.C. 605(b).

Catalog of Federal Domestic Assistance
Number

This program is listed in the Catalog
of Federal Domestic Assistance at No.
17.203. “Certification for Immigration
Workers."

List of Subjects in 20 CFR Part 656

Administrative practice and
procedure, Aliens, Employment, Fraud.
Labor, Unemployment, Wages.

Final Rule

Accordingly, Part 656 of Chapter V of
Title 20, Code of Federal Regulations. is

“amended as follows:

PART 656—{AMENDED]

1. The authority citation for Part 656 is
revised to read as follows, and the
separate authority citations following
the sections in Part 656 are removed:

Authority: 8 U.S.C. 1182(a)(14); 29 U.S.C. 49
et seq.

§656.10 [Amended]

2. Section 656.10 is amended by
removing paragraphs (a)(2) and (a)(4)(ii)
from Schedule A, and by redesignating
the remaining paragraphs in § 656.10(a)
as set forth in the following
redesignation table:

Oid secton New secdon
658.10{a)()} o] 658.10(aK2)
656.10(2)(4) ntroductory text...| 656.10(a)3) ntroductory text
656, 1 0(RHAKD. o] | 658.10{al3NN
656, 10(a K 4 )W) 858.10(a)(3)(w)

§656.22 (Amended]

3. Section 656.22 is amended by
removing paragraph (c)(2) and
redesignating paragraph (c)(3) as
paragraph (c)(2).

§656.50 [Amended]

4. Section 656.50 is amended by
removing the definitions for “Regional
Health Administrator” and “Secretary of
Health and Human Services (HHS)".

§656.61 [Removed]
5. Section 656.61 is removed.

Signed at Washington, DC, this 27th day of
May, 1987.
William E. Brock,
Secretory of Labor.
{FR Doc. 87-12446 Filed 6-1-87: 8:45 am]
BILLING COOE 4510-30-
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"AMERICAN IMMIGRATION LAWYERS ASSOCIATION
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October 19, 1995

VIA FEDERAL EXPRESS

Mr. T. Alexander Aleinikoff

Executive Associate Commissioner for Programs
Immigration and Naturalization Service

425 Eye Street, NW, Room 7309

Washington, DC 20536

RE: Employment-Based Second Preference National Interest
Petitions for Primary Care Physicians Working in Designated
Health Shortage Areas '

Dear Mr. Aleinikoff:

I am writing in response to the request of your office for more information
regarding AILA’s concerns about a growing trend in at least one Service Center
(Vermont) to issue "kick backs" questioning whether the services of a primary care
physician working in a health professional shortage area fall within the "national
interest." After several years and hundreds of approvals of national interest waiver
applications for these physicians, this Service Center has completely changed its
policy in adjucating such petitions without any explanation -for reversing
longstanding precedent, both at the Service Centers and at the AAU. See two
representative AAU decisions attached hereto at tab "1". '

The common thread running through these returned or denied applications
is language from the proposed national interest waiver regulations which indicate
that filling a local labor shortage is not in the national interest. Attached at tab
"2" are representative samples of these returns. When this approach is applied to
the review of national interest waiver applications affecting our country’s ability

“to provide doctors to American citizens in remote, rural locations, this is akin to

saying that the border situation in Texas is a local law enforcement problem
instead of a national immigration problem.

An Affiliated Organization of the American Bar Association
Natianal (Wfen o 1A s Street NW s Quore 130« Wadhinetan 1 20005 « (7 21710777 « FAX (7071 3710449



Mr. T. Alexander Aleinikoff
October 19, 1995
Page 2

We would emphasize that prior to the submission of a national interest
petition, generally at least three government agencies, including the INS itself,
have determined the physician’s work is in the public and/or national interest: the
interested government agency (e.g. USDA, HUD, VA or ARC); the USIA; and the
INS through the 212(e) waiver process. The Vermont Service Center is ignoring
well-established precedent as well as INS direction to adjudicate these petitions
under current decisional law and policy, which is to approve them.

Experts in AILA who specialize in this area of practice state that these
decisions are being made without reliance on the most recent research data.
Attached at tab "3" is a copy of a study conducted by the Sheps Center for Health
Services Research which was issued in June 1995. To the best of our knowledge
this is the most current and most authoritative statement on the subject and I
would inquire whether the supervisory decision-makers at the Vermont Service
Center reviewed this study before their unannounced departure from well-
established policy.

Please also find enclosed at tab "4", a Fact Sheet on Rural Primary Care
Providers issued on August 29, 1995 and a position statement prepared by AILA
Board member and Co-Chairman the AILA Alien Physicians Task Force, George
Newman, addressing the national implications of this phenomenon.

This change in policy is already having an adverse impact on the ability of
health care providers to obtain qualified primary care physicians to serve in
shortage areas. For this reason, your prompt review of the matter is appreciated
so that the Service Center personnel can be made aware of the national scope of
the problem and correct their current course which is in direct contradiction to the
research data and INS written policy and decisions.

I look forward to hearing from you soon.

S

el
adik, Chairman
AILA-INS Liaison Committee

SML:dact

Enclosure : - .
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J-1 Visa Waiver Meeting
December 15, 1995

Opening

Goal of meeting
Introductions

Questions to be answered

Perspectives'on program by each agency

Next steps
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J-1 VISA WAIVER PROGRAM
DRAFT QUESTIONS

1. How well is J-1 visa program meeting the needs of
underserved areas? What is the magnitude of the need for
physicians in underserved areas? How many waivers are
granted from the various sources, and how has the number of
waivers changed over the past few years? What about
"national interest visas" granted by INS?

s (F hdenom

2, Do physicians fulfill th€ir f/qulrements to serve in
underserved areas? When that commitment is fulfilled, do
they continue to work in underserved areas?

3. What kinds of providers do these physicians work for?

4. What other methods are there of ensuring an adequate supply
of physicians to underserved areas (National Health Service
Corps), and what role do they play? What is the larger
physician market forces at work?

5. What proportion of physicians who enter on a J-1 visa
ultimately get waivers? What proportion ever return to
their country of origin? What proportion of waiver
applications are rejected?

6. How should the new state-based waivers affect our policies?
How do the 1,000 waivers potentially to be granted by that
program compare to what is granted under the current agency
waiver process?

7. What techniques do the various agencies use to ensure that
our goals are met (i.e., area is underserved, physician is
qualified, physician fulfills commitment)? Conditions
include criteria for evaluating waiver application, features
of contract, follow-up enforcement.

8. How do we assure that the various agencies use consistent
and appropriate standards in granting waivers?

9. Is there adequate enforcement in this program? What would
we recommend?
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3:* U.S. DEPARTMENT OF HEALTH AND HUMAN SERVICES
o 200 INDEPENDENCE AVE., SW
2, WASHINGTON, D.C. 20201
ey Vazq

PHONE: (202) 690-6786 FAX: (202) 690-6351

OFEICE OF THE ASSISTANT SECRETARY FOR LEGISI ATION

CONGRESSIONAL LIAISON OFFICE
ROOM 406G HUMPHREY BUILDING

TO: Diana Fortuna, WH, DPC f5¢-02Y

Tracey Thornton, WH, Legislationy7¢ 2¢cey
Jovce Chaing. INS s7 4. 1119

Les Jin, USIA (tia- 4773
Lyman Van Nostrand, HHS/HRSA 3oi1-44 39210
FROM: irene B. Bueno

DATE: _4/15/96

FAX NO:

TOTAL PAGES :
INCLUDING COVER):

Attached is the latest draft of the Conrad (J-1) amendment. Senator Conrad plans to offer this to
S. 1664, the lllegal Immigration bill.

Please call me if you have any questions 202-690-6786. Thank you.
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Senator Kent Conrad

724 Hart
Wavhington, D( 20510
202-224-7960
lax: 202-224-7776

FAX TRANSMISSION COVER SHEET

Date:  April 15, 1996

To: Irene Bueno
Fax: 690-6351
Re: Conrad 20 program

Sender:  Steve Super

YOU SHOULD RECEIVE 6 PAGE(S), INCLUDING THIS COVER SHEET. 117 YOU DO NOT

RIECEIVE ALL THE PAGES, PLEASE CALL 202-224-7966.

Here's the roviscd amcndment. Give me a call with any questions or comments at 4-7966.
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Purpose: To extend State requested waivers of the foreign
country residence requirement with respect to imter-
national medical graduates, and for other purposes.

IN THE SENATE OF THE UNITED STATES—104th Cong., 2d Sess.
S.1664

To amend the Immigration and Nationality Act to increase
control over immigration to the United States by in-
creasing border patrol and investigative personnel and
detention facilities, improving the system used by em-
ployers to verify citizenship or work-authorized alien sta-
tus, increasing penalties for alien smuggling and docu-
ment fraud, and reforming asylum, exclusion, and depor-
tation law and procedures; to reduce the use of welfarc
by aliens; and for other purposes.

Referred to the Committee on
and ordered to be printed

Ordered to lie on the table and to be printed

AMENDMENT intended to be proposed by Mr. CONRAD

Yiz:
1 At the appropriate place in the bill, insert the
2 following:
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2
SEC. __. WAIVER OF FOREIGN COUNTRY RESIDENCE RE-

QUIREMENT WITH RESPECT TO INTER-
NATIONAL MEDICAL GRADUATES.

(a) EXTENSION OF WalvER PROGRAM.—Scction
920(c) of the Immigration and Nationality Technical Cor-
rections Act of 1994 (8 U.S.C. 1182 note) is amended
by stiiking “June 1, 1996” and inserting “June 1, 2002™.

(b) CONDITIONS ON FEDERALLY REQUESTED WaIV-
BRs.—Scetion 212(e) of the Immigration and Nationality
Act (8 U.S.C. 1184(e)) is amended by inserting after “ex-
cept that in the case of @ waiver requested by a State De-
purtment of Public Health ur its vquivalent” the following:
“or in the case of a waiver requested by an interested
United States Government agency on behalf of an alien
deseribed in clause (jii)"”.

(¢) RESTRICTIONS ON FEDERALLY REQUESTED
WAIVERS.—Section 214(K) (8 U.S.C. 1184(k)) is amend-
ed ta read as follows:

“(k}(1) In the case of a request by an interested
State ageney or by an interested United States Govern-
ment agency for & waiver of the two-year foreign residence
requirement under section 212(e) with respect to an alien
Qeseribed in clause (iii) of that seetion, the Attorney Gen-
erul shall not grant such waiver unless—

“(A) in the case of an alien who is otherwise

contractually obligated to return to a foreign coun-

o
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try, the government of such country furnishes the
Director of the United States Information Agency
with a statement in writing that it has no objeetion
to such waiver; and

“(B)(i) in the case of a request by an interested
State agency—

“(I) the alien demonstrates a bona fide
offer of full-time employment, agrees to hegin
employment with the health facility or organiza-
tion named in the waiver application within 90
days of receiving such waiver, and agrees to
work for a total of not less than three years
(unless the Attorney Generél determines that
extenuating circumstances exist, such as closure
of the facility or hardship to the alien would
justify a lesser period of time); and

“(II) the alien’s employment continues w
benefit the public interest; or
“(i1) in the case of a request by an interested

United States Government agency—

“(I) the alien demonstrates a bona fide
offer of full-time employment that has been
found to be in the public interest, agrees to
begin employment with the health facility or or-

ganization named in the waiver application

P.5
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within 90 days of receiving such waiver, and
agrees to work for a total of not less than three
years (unless the Attorney General determines
that extenuating circumstances exist, such as
closure of the facility or hardship to the alien
would justify a lesser period of time); and

“(1I) the alien’s employment continues to
benefit the public intefest;
“(C) in the case of a request by an interested

State agency, the alien agrees to practice medicine

in accordance with paragraph (2) for a total of not

less than three years only in the geographic area or
areas which are desigmated by the Secretary of

Health and Human Services as having a shortage of

health core professionals; and

“(D) in the case of a request by an interested

State agency, the grant of such a waiver would not

causc the number of waivers allotted for that State

for that fiscal vear to exeeéd 20.

“(2){A) Notwithstanding section 248(2) the Attorney
(General may change the status of an alien that qualifies
aunder this subsection and section 212(e) to that of an
alien described in section 101(a){15)(H)(i)(b).

“(B) No person who has obtained a change of status
under subparagraph (A) and who has failed to fulfill the
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terms of the contract with the health facility or organiza-
tion named in the waiver application shall be eligible tv
apply for an immigrant visa, for permanent. residence, or
for any other change of nonimmigrant status until it is
established that such person ha,s resided and been phys-
ically present in the country of his nationality or his last
residence for an aggregate of at least two years following
departure from the United States.

“(3) Notwithstanding any other provisions of this
subsection, the two-year foreign residence requirement
under section 212(e) shall apply with respect to an alien
in clause (ii1) of that section who has not otherwise been
accorded status under section 101(a)(27)(H)—

*(A) in the case of a request by an interested

State agency, if at any time the alien practices medi-

cine in an areg other than an area described n para-

graph (1)(C); and
“(B) in thc casc of a request by an interested

United States Government agency, if at any time the

alien engages in employment for a health facility or

organization not named in the waiver application.”.
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BracyWilliams & Company

August 27, 1996

170:  Ms. Diana Fortuna,
Senior Policy Analyst, Domestic Policy Council

FR:  Susanl. Wil&jgg}er/

RE:  Moratorium on HUD's J-1 waiver policy

Attached please find a notice that has been sent to attomey's applying for J-1 visa waivers from
HUD. You will note that only a four day notice was given, prior to HUD implementing &
moratorium on the waiver process.

As you know, the goal of the inter-agency task force was to develop and recommend guidelines
to establish uniformity among the agencies. Based on the task force recommendations the
United States Information Agency (USIA) has promulgated a rule to be published within the
next two days. The comment period will be 60 days and shortly atter a final rule will be
published.

it would appear with the recent action of HUD, that a decision has been made to ignore the
recommendations of the inter-agency task force and disregard the final rule of USIA. Tt would be
helpful it HUD would delay all activity and continue issuance of the waivers until final

recommendations can be implemented.

in advance, thank you for your help with this matter.

CC:  Mr. Greg Simon
Chief Domestic Policy Adviser for the Vice President

Government and Public Affairs Consultanes

€01 Thirtcenth Serect, NW.  Suite 510 Souch Wﬂshing:on, DC 20005 (202) 783-5588 FAX (202) 783-5595
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_ OFFICE OF THE ASSISTANT SECAETARY FOR
CONGRESSIONAL AND INTERGOVERNMENTAL RELATIONS

MEMORANDUM T0: J-! Waiver Interested Purties

FROM: Paulcttc Porter, Deputy Assistant Secretary
Office of Intergovernmentsl Relations

DATE: Aupust 26, 1996

SUBJECT: Moraierium on HUD's J-1 Waiver Polic'y

This is to inform you that the Depariment’s J-1 waiver request policy {s currently
under review and that previous memoranda on this pelicy is no longer in force. Pleaso be
advised that auy J-1 waiver applications rocelved after Avgust 30, 1996 will be retumed
without action.

In this regard, we recognize thet your client's J-1 waiver spplication request wag
submitted prior to the above date, therefore, yowr clicm's application will bo reviewed and
you Will be notified of the determination. ' :

11 is anticipated that this policy review will continue through the end of the year.
Upon completion of this review, this Office will advisc you of (he future status of the policy.



SEP-B4 96 16:07 FROM:BRACYWILLIAMSECO cU278355395 @:Eﬁieaw/ / /22%
N ) ‘
Bracy Williams & Co —Dians

GO 13th Street NW Suite 510-South
Washington, DC 20005
202 783-5588
Fux: 202 783-5595

FAX TRANSMISSION COVER SHEET

Date: o~ =\

To: v, OO, ToSneon
Re:
Sender: \

YOU SHOULD RECEIVE [I4 ] PAGE(S), INCLUDING THIS COVER SHEET.
IF YOU DO NOT RECEIVE ALL THE PAGES, PLEASE CALL 202 783-5588.




: PAGE : 02
SEP-B4 96 16:P8 FROM:BRACYWILLIAMS2CO 20276835595 T0: 4567028 e
SEP-04-96 WED 15:38

UNITED STATES INFORMATION AGENCY
22 CFR Part 514

Exchange Visitor Program . n

AGENCY: United States Information Agency.

ACTION: Proposed rule with request for comments.

SUMMARY: This proposed rule would amend existing regulations
governing the Agency's internal Exchange Visitor Waiver Review
Board and requests for waiver of the two-year home-country
physical presence requirement made by interested United States
Government agencies on behalf of an exchange visitor. Changes in
the regulations providing for the Agency's Waiver Review Board
are proposed Lo reccncile them with Agency policy and to control
the number of cases mandatorily referred to the BRoard. The
Agency expects that the number of cases afforded Board review
will be reduced. Changes to the regulations governing waiver
requests by interested United States Government agencies are
believed necessary to provide for uniform administration of such
requests. The Agency anticipates that the proposcd changes will
increase administrative efficiency and speed ot response and also
énsure that multiple interested U.S. Government agency (cr state)
waiver requests on behalf of an individual exchange visitor are
not processged.

DATES: Comments regarding this propoged rule will be accepted
until (insert date 60 days after date of publication.)

ADDRESSES: Comments may be mailed te Rulcmeking Clerk, Room 700,

Office of General Counsel, United States Informatjion Agency, 301
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Ath Street, SW., Washingron, DC 20547.
FOR FURTHER INFORMATION CONTACT: Stanley S. Colvin, Assistant

General Counsel, United States Informaticn Agency, 301 4th

Street, SW., Waghington, DC 20547; Telephone, (202) 619-6829.
SUPPLEMENTARY INFORMATION: Under the aegis of the Exchange
Visitor Program, some 175,000 foreign nationals come to this
country to work, study, or train in the United States annually.
As part of the public diplomacy efforts of the United States
Government, these foreign nationals enter the United States as
participants in the Exchange Visitor Program which seeks to
promote peaceful relations and mutual understanding with other
countries through educational and cultural exchange programs.
Accordingly, many exchange visitors entering the United States
are subject to a statutory provision, set. forth at 8 U.S.C.
1182 (e) (8§212(e) of the Immigration and Nationality Act), which
requires that they return to their home country for a period of
twe years to share with their countrymen the knowledge,
experience and impressions gained during their sojourn in the
United States.

Foreign nationals entering the United States as Exchange
Visitor Program participants are subject to the return home
requirement if they: (1) received U.S. or forelgn government
financing for any part of their studies or training in the U.S.;
(ii) studied or trained in a field deemed of importance tec their
home government and such field is on the "skills list" maintained

by the Agency in consultation with foreign governments; or,
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(11i) entered the U.S. to pursue graduate medical education or

training. An exchange visitor subject to this requirement 18 not

eligible for an H or L visa, or legal permanent resident status

until the return-home requirement is fulfilled or waived.

If subject to the two-year return-home requirement, an
exchange visitor may seek a waiver of such requirement. The
pases upon which a waiver may be granted are: (i) a no objection
statement from the visitor's home government; (ii) exceptional
hardship to the visitor's U.S. citizen (or legal permanent
resident) spouse ar child; (iii) a request, on the visitor's
behalf, by an interested United Statres Government agency; (iv) a
reasonable fear of persecution if the visitor wers to return to
his or her home country; and, (v) a request by a state on behalf
of an exchange visitor who has pursued graduate medical education
or training in the U.S.
INTERESTED U.S. GOVERNMENT AGENCY WAIVER REQUESTS

The Agency's Exchange Visitor Program Services, Waiver

_ Review Branch, is responsible for processing waiver applications.

Last year, this branch received approximately 6,000 waiver
appl.ications, approximately 95 percent of which were based upon
either a no objection statement from the visitor's home
government or a request from an interested government agency.
Over the past tour years, the number of interested governmant
agency requests submitted to the Agency has increased
approximately five-fold to some 1700 annually for calendar year

1895.
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The vast majority of interested government agency requesls
processed by the Agency involve foreign medical graduates who
entered the United States to pursue graduate medical education or
training. At present, the Department of Veterans Affairs, the
Department of Housing and Urban Development, the Department of
Agriculture, and the Appalachian Regional Commigsion will ac:t as
an interestsd government agency on behalf of a foreign medical
graduate seeking a waiver of his or her two-year home-country
physical presecnce requirament. In return for an agency request,
the foreign medical graduate must agree to practice patient care
in a geographic area designated by the Secretary of Health and
guman Services as either a Primary Care Health Professiocnal
Shortage Area ("HPSA"), or Medically Underserved Area ("MUAR"), or
psychiatric care in a Mental Health Professional Shortage Area
or to work at a facility operated by the Department of Veterans
affairs.

For years, the Department of Veterans Affairs and the
Appalachian Regicnal Commission were the only agencies making
requests for waivers on behalf of these foreign medical
graduates, but in the past three years the Department of
Agriculture and the Department of Housing and Urban Development
algo have begun to act on their behalf. With the entry into the
waiver process of these two additional agencies, inconsistency in
the administration of waiver requeste among the different
agencies has created a degree of confusion in the administrative

process. Further, foreign medical graduates have also pursued
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concurrent waiver requests with multiple agencies. These
concurrent requests reflect conflicting commitments OTr are
duplicative and are therefore inappropriate, waste limited
administrative staff resources, and do not further the requesting

agency's mission and policy objectives. Further, such concurrent

requests are unfair to the communities named in the unapproved
applications given the considerabls expenditure of resources that
local communities devote to the walver processi Accordingly, the
Agency proposes to amand §514.44(c) to both provide uniformity to
this procese and prevent the filing of concurrent waiver
requests.
WAIVER REVIEW BOARD

An increase in the number of interested government agency
and "no objection” waiver regquests has also placed an increased
purden on the Agency's internal Waiver Review Board. Many of
these waiver requests involve exchange visitors who have received
government funding for part or all of their exchange activities.-
Current regulations require that such cases be referred to the
Waiver Review Board if the government sponsor that has provided
funding objects to the exchange visitor's receiving a waiver.
Other circumstances that raquire auteomatic referral to the Waiver
Review Board are set forth in 22 CFR 514.44(g).

Given the increagsed number of waiver requests and the
questionable value to program goals added by the Waiver Review
Board process in certain typee of mandatorily-referred cases, the

Agency has identified a need to streamline the waiver review
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process and to reduce significantly the number of waiver
applications routinely or mandatorily referred to the Waiver
Review Board for decisibn. Further, organizatiomal and staffing
changes within the Agency's Exchange Visitor Program Services
unit have resulted in the abolishment of the position of
Director, Exchange Visitor Program Services and an alteration of
the duties of the Waiver Branch Chief. The loss of the Director
position has, in turn, rendered certain procedures set forth in
§514.44 (g) & (h) no longer germane. Accordingly, the Agency
proposes new provisions to reflect the administrative changes in
the Waiver Review Branch and to adjust the existing requirement
of automatic referral to the Board of certain cases.
COMMENT

The Agency invites commente regarding this proposed rule
notwithstanding the fact that it is under no legal requirement to
do so. The oversight and administration of the Exchange Visitor
Program are deemed to be foreign affairs functions of the United
States Government. The Administrative Procedures Act, S U.S.C.
§553(a) (1), (1989) specifically exempts foreign affairs functions
from the rulemaking requirements of the Act.

The Agency extends a €60-day public comment period. 1In
response to suggestions and requests from immigration
practioners, the Agency ie also requesting public comment on
certain matters related to this proposed rule but not set forth
therein. Specifically, the Adgency welcomes comment regqgarding the

need for and merits of non-compete and punitive damages clauses
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that are set forth in contracts bstween local health facilities
and foreign medical graduates receiving a waiver in order to work

at such facllity. These contractual clauses impose limitations

upon the geographical area in which waiver recipients may

practice medicine at the end of the employment contract and also

penalize waiver recipients who fail to complete their contractual
obligations by providing the health care facility the opportunity
to pursue significant monctary damages against the waiver
recipient. It is the Agency's belief that some, but not all, of
thege contracts contain such provisions and the Agency is
accordingly interested in learning whether such provisions should
pe uniformly mandated. Further, based upon suggestions from the
private bar, the Agsncy is interested in comment that discusses
the need for and merits of an internal audit procedure for use by
federal agencies or departments making interested government
agency waiver requests. The Agency believes that such internal
audit procedures could safeguard the integrity of the waiver
reguest process.

In accordance with S U.S.C. § 605(b), the Agency certifies
that this rule does not have a significant adverse economic
inpact on a substantial number of small entities. This rule is
not considered to be a major rule within the meéning of Section
1(b) of BE.0. 12291, nor does it have federal implications
warranting the preparation of a Federalism Assessment in

accordance with E.O. 12612.

Id
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List of Subjects in 22 CFR Part 514

Cultural Exchapge i;ggrams.

Dated: f fL
3

| V4
R. Wallace Stuart

Acting General Counsel

Accordingly, 22 CFR Part 514 is amended as follows:
Part 514--EXCHANGE VISITOR PROGRAM

1. The authority citation for Part 514 continues to read as
follows:

Authority: 8 U.S.C. 1101(a) (15) (J), 21182, 1258; 22 U.S.C.
1431-1442, 2451-2460: Reorganization Plan No 2 of 1977, 42 FR
62461, 3 CFR, 1977 Comp. p. 200; E.O. 12048 43 FR 13361, 3 CFR,
1978 Comp. p 168; USIA Delegation Order No, 85-5 (50 FR 27393).

2. Part 514 is amended by removing paragraph 514.44(h) and
revising paragraphs 514.44(c) and 514.44(g) to read as follows:

§ 514.44 Two-year home-country physical pregence reguirement.
-2 e &

(¢) Requecsts for waiver made by an interested United States
Government Agency.

(1) A United States Government agency may requast a walver
of the twoc-year home-country physical presence reguirement on
behalf of an exchange visitor if such exchangs visitor is

actively and substantially involved in a program or activity
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sponsored by or of interest to such agency.
(2) A United States Government agency requésting a waiver

shall submit its request in writing and fully explain why the

grant of such walver request would be in the public interest and
the detrimental effect that would result to the program or
.activity of interest to the reguesting agency if the exchange
visitor is unable to continue his or her involvement with the
program oY activity. |

(3) A request by a United States Government agency shall be
signed by the head of the agency, or his or her designee, and
shall include copies of all IAP-66 forms issued to the exchange
visitor, his or her current address, and his or her country of
nationality or last legal permanent residence.

(4) A request by a United Stiates Government agency,
excepting the Department of Veterans Affairs, on behalf of zn
exchange visitor who is a foreign medical gracduate who entered
the United States to pursue graduate medical education or
training, and who is willing to provide primary patient care in a
designated Primary Medical Care Health Professional Shortage
Area, or a Medically Underserved Arga, or psychiatric care in a
Mental Health Professional Shortage Axea, shall, in addition to
the requirements set forth in §514.44 (c) (2)&(3), include:

(i) A copy of the employment centract between the foreign
medical graduate and the health care facility at which he or she
will be employcd. Such contract shall specify a term of

employment of not less than three years and that the foreign
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medical graduate is to be employed by the facility for the
purpose of providing primary medlcal care in a designated ?rimary
Medical Care Health Professional Shortage Area or designated
Medically Underserved Area ("MUA") or psychiatric care in a
designated Mental Health Profeésional Shortage Area.

(ii) A statement, signed and dated by the head of the
health care facility at which the foreign medical graduate will
be employed, that the facility is located in aﬁ area designated
by the Secretary of Health and Human services as a Medically
Underserved Area or Primary Medical Care Health Professiongl
Shortage Area or Mental Health Professional Shortage Area. The
statement shall also list the Health Professional Shortage Area
or Medically Underserved Area identifier number assigned to the
area by the Secretary of Health and Human Services.

(iii) A setatement, signed and dated by the foreign medical
graduate exchange visitor that shall read as follows:

I, (name of exchange visitor) hereby declare and

certify, under penalty of the provisions of 18 U.S.C. §1101,

that: 1) I have sought or obtained the cooperation of

(enter name of United States Covernment agency which will
submit/is suomitting an IGA request on behalf of the Exchange
Visitor to obtain a waiver of the 2-year home residence
requirement); and 2) I do not now have pending nor will I submit
during the pendency of this request, another request to any
United States Govexnment department Or agency or any State

Department of Public Health, or equivalent, to &act cn my behalf
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in any matter relating to a waiver of my two-year home-country
phyeical presence requirement.

(iv) Evidence thar unsuccessful efforts have been made to

recrult an American physician for the position to be filled by

the exchange visitor.
(S) Except as set forth in §514.44(g) (4), infra, the
recommendation of the Wailver Review Branch shall constitute the
recommendation of the Agency and such recommenaacion shall be
forwarded to the Commissioner.
*t#*t.

(g} The Exchange Visitor Waiver Review Board.

(1) The Exchange Vigitor Waiver Review Board ("Board") shall
coneist of the following Agency officers:

(i) The Associate Director of the Bureau of Educational and
Cultu:al Affairs, or his or her designee;

(ii) The Director of the geographic area office responsible
for the geographical area of the waiver applicant, or his or her
designee;

(1ii) The Director of the Office of Congressional and
Intergovernmental Affairs, or his or her designee;

{iv) The Director of the Office of academic Exchange,.or
his or her designee; and

(v) The Director of the QOffice of Research, or his or her
designee.

(2) A person who has had substantial prior involvement in a

particular case referred to the Beard may not be appointed to
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serve on the Board for that particular case unless the General

Counsel determines that the individual's inclusion on the Boaxd

is otherwise necessary or practicaﬁly unavoidable.

(3) The Associate Director of the Bureau of Educatiocnal and
Culrtural Affairs, or his or her designee, shall serve as Board
Chairman. No designee under this sub-section (3) shall serve for
more than 2 years..

(4) Cases will be referred to the Board ét the discretion
of the Branch Chief, Waiver Review Branch, of the Agency's office
of Exchange Visitor Program Services. The Waiver Review Branch
shall prepare a summary of the particular case referred and
forward it along with a copy of the relevant file to the Board
Chairman. The Chief, Waiver Review Branch, or his or her
dagsignee, may, at the Chairman's discretion, appear and present
facts related to the case but shall not participate in Board
deliberations.

.(5) The Chalxrman of the Board shall be responsible for
convening the Board and distributing all necessary information to
its members. Upon being convened, the Board shall review thea
case file and weigh the reguest against the program, policy, and
foreign relations aspecte of the case.

(6) At the conclusion of its review of the case, the Bcard
shall make a written recommcndation either to grant or to deny
the waiver application. The written recommendaticn of a majority
of the Board shzll constitutc the recommendation of the Board.

Such recommendation shall ba promptly transmitted by the Chairman
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to the Branch Chief, Waiver Review Branch.
(7) The recommendation of the Board in any case rev%ewed by
it ghall constitute the recommendation of the Agency and such

recommendation shall be forwarded to the Commissioner Dy the

Branch Chief, Waiver Review Branch.
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BracyWilliams & Company

May 13, 1996

Ms. Diane Fortuna, Senior Policy Analyst

Domestic Policy Council, Oftice of Policy Development
The White House

1600 Pennsylvania Avenue, N.W.

Washington, DC 20500

Dear Dhane:

The U.S. Department of Housing and Urban Development (HUD) is in the process of reviewing
cligibility criteria for "Medically underserved areas” (MUA's) located in the Appalachian
Regional Commission (ARC). HUD is expected to issue a memorandum of understanding
within the next few weeks.

The goal of the Federal Agencies recommending J-1 waivers should be to implement unitorm
rules. linplementing a separate eligibility criteria for facilities located in the ARC region, within
the same agency. is not consistent with this goal and will create additional confusion.

| have enclosed for vour information suggested changes to the current statute and an analysis of
the effect that the amendment introduced by Senator Conrad (D-ND) will have on the program. [

look forward to discussing this issue with you.

Sincerely,

Susan J. Willtams

Gavernment and Public Affairs Censultants

€01 Thirteenth Streer. NW.  Suite 510 South  Washingron, DC 20005 (202) 783-5588 FAX (202) 783-559
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BracyWilliams & Company

a. Proposed Uniform rules for Federal Agencies Recommending
J-1 Waivers

1. The doctor must commit to a minimum of three years of
service.

2. Providers which wish to employ J-1 doctors must
demonstrate the unavailability of qualified U.S. doctors by
recruiting for the latter within six months of an application for
a J-1 wailver.

3. The J-1 doctor must perform full-time primary medical
care in a facility located in a Health Professional Shortage Area
(HPSA), a medically underserved area (MUA) or a state-designated
shortage area; for a medically underserved population; or in a
facility, the majority of whose patients reside in a HPSA, MUA or
state-designated shortage area.

4. To ensure compliance with the agency's rules:

. a. Annual reporting by the provider and J-1 doctor
to the recommending agency should be required.

b. Unless extenuating circumstances are established
(as Conrad permits), INS shall revoke the waivers of doctors who
fail to carry out their commitments.

c. Where the doctors are approved for permanent
residence (grean cards) during the three year period of gervice,
that approval shall be conditioned upon the carrying out of the
commitments. Such conditional green cards would become permanent
only upon a showing that the commitments have been fulfilled. This
powerful safeguard, which is already found in the Immigration and
Nationality Act where U.S. citizen spouses Sponsocr spouses for
green cards shortly after the marriage and in one million dollar
immigrant investor cases, would require a statutory change.

d. The Department of Housing and Urban Development
(HUD) and the Appalachian Regional Commission (ARC) require that
the contract between the doctor and provider contain a $250,000
liquidated damages clause enforceable against the J-1 doctor who
reneges upon the three year commitment, except that the doctor may
finish the three year commitment with another provider in a HPSA,
MUA or other shortage area. You should be aware cthat sgome
commentators believe that this clause is unenforceable.

Government and Public Affairs Consultants

&1 Thirteenth Steet, NW. - Sutte 310 Souch Washingron. DC 20006 (202) 783-5588 FAX (202) 783-9595
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B. proposed changes ror a Repewal ol Conrad

The Conrad 20 law (§220 of the Immigration and Nation-
ality Technical Corrections Act of 1994) only applies to aliens who
entered the U.S. on J visas prior to June 1, 1896. A renewal of
Conrad is already included in the Kennedy-Kassebaum bill receantly
passed by the Senate (Cong. Rec. S$3557-3598 (April 18, 1996)). The
existing law and this proposed renewal both contain a number of
significant defects which should be modified:

1. The requirement that the J-1 doctor work on the
temporary professional H-1B visa for the entire three years before
the doctor can apply for permanent residence is a major reason for
the gross under-utilization of the program; far better ways of
inducing compliance with the three year commitment are described
above at Ada-4d. Moreover, precluding the doctor €from being
sponsored by the provider for a permanent position during the three
year period is counterproductive to the goal of persuading the
doctor to remain in the shortage area permanently.

2. The rule that the doctor must commence employment with
the provider within 90 days of receiving the waiver should be
changed to 180 days--the standard reqQuirement for the €federal
agencies recommending J-1 waivers. The shorter period is unwork-
able because the resident who wisely commencee the process during
the last year of residency cannot anticipate with precision the
length of time needed to secure both the J-1 waiver and the visa
autheorizing work; if the approvals occur too gquickly, the docrtor
could be required to leave the residency program prematurely; if
they take too long, the doctor may be forced to go out of legal
status.

_ 3. The cap of 20 waivers per state can be far too low for
a large state. The number 20 should be raised or, at the least,
unused walvere in year one in one state should be available for use
by other states in year two.

4. Proposed new section 214 (k) (3) (B) (see $3597, 2April
18, 1996) seems to nullify the J-1 waivers secured through federal
agency recommendations where the doctor does not work in the same
shortage facility for the entire three year period. Instead of
this wooden rule, the doctor should be penalized only if the
termination of employment {8 within the doctor‘s control, and the
doctor should be permitted to complete the three year obligation
at an alternative location as long as the new facility services a

HPSA, MUA or other shortage area--as ARC and HUD already permit the
doctor to do.
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BracyWilliams & Company

June 24, 1996

TO:  Ms. Diane Fortuna

I'R:  Ms. Susan J. Wilhams

RE:  Comments inter-agency 1ask force draft

Alter careful study of the draft recommendations proposed by the inter-agency task force. we

would like the following comments to be taken into consideration before a final rule is written.
If | can provide additional information, please do not hesitate to contact me.

Governmene and Public Affairs Consultancs

601 Thireceenth Streer, N, Suite 510 South  Washington, DC 20005 (202) 783-5588 FAX (202) 783-5595
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122] Nicollet Malt
Suite 225
Misarapolis, MN 55403

Phuar: 6)2.439.0517
Fux  1612.340.6059

June 24, 1996

Rule Making Clerk

Office of General Counsel

Room 700

Unicd States Informastion Agency
30) 4" Street SW

Wushington, DC 20347

COMMENT ON PROPOSED INTERIM RULE

This letter is writen as a comment o the [nieris Rule as proposed by the United Statcs Information
Agency (USIA) which would mmend 22 CFR Part 314, dealing with 212(c) waivers based upon
reconunendations issued by interested U.S. government ageacics.

This conmnent is written on behalf of the Nationsl Health Care Access Coalition. which is an informal
association of health care providers and other parties uiterested in initiatives intended 10 expand access 1o
physician services, particularly for patients living in designaled medically underserved commnunities. It is
out general opinion that the J-1 waiver program is onc useful component (o achicving (his objective.

At the outset, we are supportive of the underlying vatues eapressed by this Interim Rule. which arc:

1) A general desire to create a scnsc of smiformiry within lnterested Government Agencies (1GAS) in
faciliaung the relocation of Tmernational Medical Graduates (IMGs) 1o medically underscrved areas,
and

2) A recognition that there conlinucs to be the high measuce of geographic and functional (1.¢,, primary
care) maldisiribution within the physician workforce which has left many communities medically
underserved, thereby underculting community stability. local economic development, and eisential
healthcare covernge.

We recognize that there is 4 growing body of litcrature which has identified an cmerging over-supply of
physicians on a magro level.  However, there is an unqueshoned senous nationul concern with the
maldistribution patterns ol physicians which have resulicd in i high level of medical underservice (o many
communities, particularly in rural and inner-City practice areas. n addition, there has been sraditional
emphasis witlun the Graduate Medical Education (GME) systen in the training of nedicul specialists,
which has resulied w g nationwide shon-ful) of primary care physicians able w offer essential. broad-
based medical services.  Certainly, the emergence of managed care las opened up subsianually new
practice opportunities (0 pritnary care physieians in wrban and suburban practice sclinigs, which i wrn
has resulted in incrensed difficultics expericnced m many designated medically underserved communities
in the recruitment and rewnion of primary healihicare providers.

Membe IMMLAW® the National Consortium of Inomugwatiom | s From

T0:4567026 PRGE: @3
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According to studies condiicted by the Office of Shortuge Designation of the Department of Health and
Human Services. at present, nearly $0 million individuals - or 17% of the US population - live in
geograpluc areas which have been designated as medically underserved, and this figure continues o rise
mther than Gl Currcutly. over 44% of the rural population of the United Statcs - a figure of roughly 23
million individuals - live in federally designated physician shortage wreas. Within metropolitin areas,
roughly 11.5% of the population - or just over 26 willion individuals - live 1 federally designated
physician shortage areas. At present, 149 counties luck entirely even a single primary care physician to
serve its residents. While cstimnates vary, it is cstimaied that the U.S will need an annual infusion ol up o
20,000 primary care physicians over the next few ycurs in order 10 reach both a balance in the
prunary/specialty care mix and a greater evel of physician coverage in medically underserved areas,

We believe that fedecs! cfforts to promote the relocation and reention of IMGs o inedically underserved
areas could be one useful initiative which would be consistent willt other federal efforts 1o rectify this
nations! problem of the geographic maldistribution of physicians.  There is. i fact. a growing body of
literature which has ideutificd that IMGs tend 10 fulfill certain “gap-lilling” functions in that they tend to
populate practice setlings which would alhenvise go unfilled by U S. physicians. In panticular, IMGs
appear to exhibit the following characteristics:

1) apreater tendeacy to settle in designated medically undersérved communities:
2) asteadily growing tendency to practice 1 the primary care medical disciplines.

3) a higher tendency to be employed in hospial-based medical seivice which provides the greatest level
of caverage to the conununity a5 opposcd 10 group practice which can be more restrictive. in pracuce
coverage, and

4) a disproportionatcly higher level of service 10 Medicare/Medicind patients than U.S Medical School
graduates.

Although the explanation of this phenomena is certamly open o question. it appears as though IMGs do
not have a broad range of factors in making cinployment choices. but must instead accept open
employment positions, as are available withia designated medically underserved arcas. In this scuse, the
I.] waiver program has beent sn unporant instrument in promnoting physician placement and retention
patteens which are consistent with overall national objectives of expunded access 1o physicians, by quality
of physician services and cost containimnent,

The proposed Inigrim Rule would require that the health care Jacility by physically fociigd i giher a
designated Heallli Prolessional Shortage Arca (HPSA) or o designhated Medically Underserved Asca
(MUA), or its cquivalent for psychiatric care facilities

we belleve this reliance upon the HPSA « MUA dusignation 1s. in genesal, appropriate. in that these are
the two primary federal schicinn for identifving medically underserved communitics for i broud runge of
physician assistunce programs. In addition. this physical location standard creates o “bright line” test
which appears to be a major objective of the Agency and promoting a sense of predictabihity,
admindsieative sircanbiting, ond internal disciphne inta the IGA waiver programs

Hawever, this sole relianee upon the physicul location of the facility does not 1 reality achicve the true
objectives of the waiver program, which arc 10 expand access to physicume by the most vulncrable
clements of socicty - i ¢. the indigent and those Hiving in medically underserved arcas.  For example,
under the standard appearing in the Intemn Rule. neitler of the principal hospitals providing service to
the indigent, medically underserved in New York Cuy or Wushungton. D.C.. would qualily for J-1 waiver
consideration, not because they have nol exhibited a high level of demenstvated commiitment to the urban
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poor and disadvantaged. but simply owing to the foruiry that they are not physically located in a HPSA or
MUA. We strongly belleve that such a policy would sot be i furtheeance of valid federal concerns.

Accordingly, we would likc to suggest that the Intgrim Rule be amended 1o provide health care facilities
with standing to successfully request J-1 waivers in the following instances:

1. if at least 30% of the patienis provided wilh primary cace scrvices by the requegtmg faciliry tive in
geographic areas which have reecived designation as o HI'SA or MUA:

2. if at least 30% of the primary care patieats are covered uudee the Medicare or Medicaid programs, or
another federally undenwritten public nid program for precisely those healthcare services which have
been provided by the requesting facility:

‘a)

pursuant (o a leuer from the Governor or his/her designee which highlights the presence of special,
Yocal circumstances which would justify the issuance of a waiver as a malicr ol national interest in
rectifying the unavailabifity of primary care physicians 1o an underscrved community. 1t is
envigioned that the designuted represcntative would be an official within the Staic’s Deparinent of
Health.

4. in the event that the facility s service area has submnitted and has pending before the Ofice of Primary
Shortage Designation of ihe Deparunent of Health and JTuman Secvices an application for designation
under either Section 330 or Section 332 of the Public Heahtlr Scrvice At In such ingtances, the
facility would need to show that the application for shortige detignation had been (iled and is under
review and hat thicec is 3 high likclihood of a favorable outcome 1o the deliberations, Given the fact
that an application for shortage designation requircs siate clenrinee, we belicve that the eligibility of a
facility in this situation would be justilied and would simply climnune an admitediy small nuiuber of
circumstinces in which there is a 1egitimaie shortage sitwaion which are under federal adininstrative
TeVICwW.

We believe that the above-cited enlacgemcnis of waiver eligibility are wholly counsisicnt with the J-1
waiver program and will afford USIA and the relevant government agencies g brighl-ling,
administratively convenicnt standard in which 1o review wawer applications in u prompt. consisient, aud
efficient manner.

There is one other issue within the laterim Rule which should be amended in order 10 more effectively
serve legitimate federal interests. The Interim Rule would require a bengliciary o declare that he/shie has
not requested a waiver recommendation from any ather U'S. Government Agencs.

We recognize the Ageney’s desire to safeguard against mulliple, siandtaneously filed. and pending waiver
requests in order to avoid inconsisient resulls, conserve admiaistratnve resources, and (0 MAXIMICC an
IGA's expectation that a physician will indeed take up the underlyveng practice opponuimty.

However, the Tnterim Rule as now wotten would disquahify a phyaicim who las either been demed an
IGA waiver or who has experienced markedly dilTerent circumstances from laer seeking o waiver
recommendation from a diffcrent agency. We believe that such a poligy would create an unfiir penalty to
physicians in a situation such as: the originally requested agency ceases (s waver program, 1he specific
employment opportunity does not [all within ihe interests ol the originully vequested 1GA. the henlthcare
facilily ceases operation so us to require the physician to scck andther TGA for J-1 waiver purposes; elc.

Therefore, we would respectfully suggest that the language af the statement now appearing ar Secuon
514.44 (c)(4)(i1i) be nmended as follows: '

Ly T T T ———
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[ (name ol cxehunpe visitor) hereby dectare and certily. under penalty of
the provisions of 18 U.S.C. 1101, that there is no pending waiver application which is eurrently
under review by any United States Government deparuncnt or sgency. or any State Departinent
of Public health, or cquivalent, other thin (insert nane of United
States Govermnut Agency) to act on my bebalf i any mauer relating to u waiver of my two-year
home-country phvsical prescnce requirement,

In the event that [ (mnme of prospective walver benchiciary) have
previously received an approved waiver based upon a recommendition rotr an nterested
goverminent agency. [ understand that & second such waiver rccoinmendation can only be
obuined in the event that I have censcd workig at the facility which onginally requested my
waiver for justifiablc reasons beyond my control, as oullined fully in supplementary wrien
tnaterial which is provided under penally of the provisions of [RUS.C 1wl

We appreciate your reviéw of these cominents, Again, we belicve that these cominents are fully consistent
with the underlying interests of the Agency in the J=1 waiver program and will enhance adiinistranive
efficiency and predictability.  Pleasc let e know if vou have any further questions on matters raised n
this conuneat.

Cordially.

OBERT D. ARONSON
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July 11, 1996

Ms. Diana Fortuna, Senior Policy Analyst

Domestic Policy Council. Office of Policy Development
The White House

1600 Pennsylvania Avenuc, N.W.

Washington, DC 20500

Dear Diana,

We have scheduled an appointment with Ms. Choco Meza, Deputy Assistant Secretary for
[ntergovernmental Relations at HUD., for July 16, 1996. The purpose of the appointment is t0
discuss recent actions at HUD with regard to J-1 visa waivers. | have enclosed a fact sheet that
outlines the impact that HUD's action are having on health care facilitics and the recruitment of
PDoctors.

As you know, we remain concerned that the agencies will mandate that the health care facility be
physically located i0 an MUA or HPSA designated area and are hopeful that the inter-agency -
task force report will clarify this pownt.

e T T

Thank you for all your help. Please call if T can provide additional information.
Sincerely.

Susan J. Williams

Gavernmene and Public Affairs Consulcants

- 601 Thirteeath Sceer, NW. Suite 510 South Washington, DC 20005 (202) 783-5588 FAX (202) 783-5595
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A..* _ M il

DIFFICUI.TIES EXPERIENCED IN THE HUD WAIVER PROGRAM

In general, the HUD waiver program has been quite successful and usclul. However, we have experienced some
difficulties, particularly with on¢ examiner, What follows is a list of the problem areas which we have encountered.
. One oxammel.

l. Recruitment Effons

This is the singlc biggest problem cxperienced thus far. We have had several cases in which the examiner
has required that the emplayer have recruited/advertised over a six month period prior to the filing of the
waivee application « (hat ads must have heen placed ac least 120 days prior to the date on which Ui
conmact was signed.

There are several problems here: 1) while 1T am not taking issue with the necd 1o recruit in order 10 show
the unavailability of U.S. candidates, there is no sense or justification for this 6 montly 120 rule (example:
the DOL has recagnizes that a 30 day peried on the basis of an ad n a uardonally circulated journal is
sufficient for a professicmal position); 2) the six month requircment as interpreted by oue adjudicator does
not :ccugni ze recruinment &fforts other than printed advertisements: 3) there 15 no basia for the requirement
that recruitment occur more than (20 days prior 1o the conclusion of the conmaer, o fact, the HUD
Guidelines specifically refer only 0 a six pwuh period prior 1o the submission of the waiver.

2 Contractual Language

The policy objective of the HUD program Iy clear - i ¢, to cohance access v physiciuls within medically
unde cserved commumities. The physician's reguirements are stipulated in the contract and i the affidavit.
We hove had several rocent requesis to amend the contract in order 1o specify points already iucluded in
the affidavit, This scems (0 Be an unpecessary inconvenionce since the physician lhas sleeady stated histher
responsibilities in the affidavit

3. Recommendation Letcers

In ONC recent case, we were required ta updites the physician's reference leiters, which had been writien
about on¢ year ago by his residency advisors. These leteers, by the way, were rather detalled and complew
tegarding the physiciany medical skills. The HUD Guidelmes duo non disguadify reference lerers written
in the past. and such aters in many instances form the best contanporary vvidence regarding a physician’s
medical competence.

4 Time o Cure

We have recwrendy hoen granted by one adjudivatur ¢ 48 hour penod in order o ciee alleged defects in
wajver application. Again. there is no such provision in the HUD Guidelings. This 48 hour requirement
is parucularly burdensonie sinee we buve 1o comumunicate over long distances wid it may require some effori
to provide the requested nformation. While tean wndersuad u desire o keep the process moving along,
this 48 hour rule seems particularly wean spiriwd.

5. Medical Practice Arca

While 1 realize that thee ctanhacis of sthe HUD mrogiam is on orimary care. there are cerfain instances i
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an ALDS physician. CGiven the Fact that the HIV/AIDS epideniic is particulurly prevalene in innec cities, |1
consulted with the waiver office and was cncouraged 1o subwaic tlis application to HUD. 1 should also add
that [ have received appravals in the past for A(DS physicians. [n this recent instance, e case was denied.

6. Application Orpanization

We have in the past been compleniented on the thoroughness and elarity of our HUD waiver applications.
Recently, onc adjudicator has complained that our submissions are confusing wid uot put in the proper
order. If there is a desired order o 3 HUD waiver submission, could this ' clarificd.

7. Attitude

Tbe HUD program has been inuncasurably uscful in achieving ils stated pupose of rectifying an
wraceeptable physician shortage situation in inner ¢ity communitics, sgongly believe that any GAO or
other audit will cidorse the success of this program. At the tegimning of the program, the wajver officers
seemed enthusivsnic regarding e social benefits of this program; maore recently, there scems w be growing
warldng lovel hostility to this program. 11 might be wise o discuss this artituding] change in your mecting.



