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DRAFT: June 25,1997: 11:15 AM

House ReconciHation Bill; Maioritv Staff Digemaion Pro^nal

Employment Status; Ihis draft eliminates the language that specifically states that welfare 
redpleiws \n work experience and community service are not employees. However, the 
“PtiTpftse” section and language throughout the proposal (particularly the Rule of Interpretation 
section') suggest that these welfare recipients are in these activities to gain experience or training 
Eind arc doi In “regular omploymenu" AUhougti may tx: subject u> iiiicrpreiuilun by ihe 
courts (and any legislative histoiy on this report could be critical), the result would likely be that 
participants in these activities would not be considered employees for purposes of employment 
protection laws.

Noncash Benefits: Provides that the maximum hours that a welfare recipient can participate In 
community service or work experience be determined by the sum of the TANF benefit and food 
stamps minus child support divided by the minimum wage, it does not allow states to require 
wolfiu'o rooipicuts to ‘Svork off' other benefits such as Medicaid, child care or housing.

work Activities and Minimum Wage Equivalency; Limits the number of hours that a wcltiirc 
recipient can work in conununily service or work experience to the suju of llie cash welfare 
benefit and food stomps minus child support divided by the minimum wage and creates a cap of 
40 hows. Tliis is similar to the calculation used for CWEP under the JOBS program.^ (It is also 
the first welfare reform proposal that addresses the child support issue with regard to the 
payment of the minimum wage.) If this calculation falls short cd the hours required to count 
towards participation rates (c.g., 20 hours per week in 1997), any other work activity (including 
training) can be used for the remaining hours - notwithstanding the limits on training in the 2*
TANF law,

Enforcement of Minimum Wage Equivalency and Hours Limitation: This proposal does not 
provide for coverage of welfare recipients in community service or work ejqjerience by the Fair 
Labor Standards Act. Nor docs it provide any other mechanism for enforcing tlic iniaiinum wage 
requlremeiu for these recipients. In adclition, Uicrc is nu pruvIsiLHi For overtime or the other ?
protections provided by the FLSA. ■ voV. 7

Competuation: Tlii* proposal docs not include language thnt wns included in the Fdiication and 
Workforce bill that required welfare recipients working In unsubsidized employment, subsidized

' Tliis language, which states that cash assistance is not to be considered a salary or 
compeusatiou for the purpose of other laws, may also clarify issues regaiding the tax treatment of 
the cash welfare benefit. '

“ There ajc two principal differences from CWEP. First, CWEP only used the AFDC 
cHsh benefit in its calculation of hours. Second, it divided the AFDC benefit by the higher of the 
state or federal minimum wage or the wage rates for similarly situated workers.
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private sector employment or subsidLied public sector employment to be compensated “at the 
same rates, including periodic increaaes, as trainees or employees who are similarly situated in 
similar occupations by the sontc employer and who have similar training, experience and skills.”

Workers’ Compensation: This proposal does not Include the language that was contained in 
both commiitees’ reconciliation bills that applied state workers’ compensation laws to welfare 
recipients on. the. same bnsi* the protecrinn is provided to other individuals in the State in 
similar employment. As a result, welfare recipients in community service and work experience 
who Die not considered cmploycce may lose workere' compeiiHation euvciagc. The abscjiec of 
workers’ compensation coverage could expose states to tort liability.

'fhie proposal would apply th* following worker protection* to all welfare recipients in work 
activities under TANF •• nol just those under the Welfare-to-Wovk program.

Health and Safety: This Is the same language that was used in H.R. 1385, the House- 
passed job training reform bill and in JTPA.

Discrimination: Welfare recipients hi work experience or community service vrill only 
be covered by employment based anti-discrimination laws (like Title Vll) if they arc 
considered employees. However, as stated above, they may not be found to have 
employment status under this proposal.

In acidiliun, the gender disci-imination prohibition in the proposal does not provide 
for a neutral third-party remedy. Only the statefflevance procedure in the proposal 
would be available for welfare recipients in community service oi work experience 
subjected to gender discrimination or sexual harassment.

NumllBpluc«iu«ii(: Tliispivjposal reiahis<^osto^c ovnrenl TANF provisions.
However, it is narrower than the provisions contained in the Education and Workforce 
Committee ^
• It drops the general prohibition against displacing (including pnrtinl di.<:plHcement) 

a current employee and replaces the provision with the cuirenl TANF provision 
tharspeciflcallyjermits a partioipam to ill! w vacunt cuioloyiitcui pasiiion.

- It narrows the prohibition relating to collective bargaining agreements and 
contracts for service.?. The Education and Workforce provision prohibits 
“unpaimient” of such agreement* and prohibits work nctivities that are 
inconsistent vrith such agreements. Thi.s proposal simply prohibits the violation 
of such agreements.
It drops the prohibition against placing the paitidpanl in a job that inlringes upon 
the promotional opportunities of current employees.

Grievance Procedure: The proposal only provides for filing of grievances with the suit Tt 
does not allow for a neutral tliird party appeal. Consequently, a welfare recipiem with B 
discrimination, displacement or health and safety complaint against the slate would have to file a 
grievance with the state. (It however, they were considered employee.?, they could file a 
diaorimination complaint with the EEOC under Title VII.)
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Weekly Report 
Cynthia Rice ~ 6/26/97

Welfare - Congressional Action: Several improvements to key welfare provisions made 
by the House and Senate this week should strengthen our hand in conference.

Legal Immigrants. The Senate adopted a legal immigrants proposal incorporating both the 
House position (providing SSI and Medicaid to legal immigrants who were receiving benefits on 
August 22, 1996) ^ the bipartisan budget agreement (assisting those in the U.S. as of last 
August who are or become disabled). Covering both these populations costs more, of course 
($11.4 billion vs. the $9.7 billion in the budget agreement), but Senator Domenici accepted the 
amendment saying "taking it to conference" would be the best way to resolve theses issues.

I ( '■

4/
, , , Tlie Senate also opted to help two additional populations of immigrants not included in

^ the budget agreement. Thd Senate adopted a Graham amendment to provide Medicaid to legal 
immigrant children^o ar^ptdisab^d^no matter v^enjthev,arrivedinthe U.S. A Kennedy 

proposal to provide SSI and Medicaid to immigrants (who arrive in the U.S. after August J996^ut 
are too disabled to naturalize (i.e., who apply for citizenship but carmortake^e oath due to their 
disabilities) was also added. The conference prospects for these provisions are uncertain.

Privatization. Also in the Senate, Democrats used a procedural motion to strip the bill of 
the provision allowing Texas to privatize its food stamp and Medicaid operations. (The Byrd rule, 
which applies only in the Senate, allows a minority of 40 to strike provisions extraneous to the 
budget, i.e., ones with no savings or costs.) The House bill allows all 50 states to privatize. We 
expect a big fight in conference over this issue, but if we can hold 40 votes in the Senate, we 
should be able to strike any provision which comes out of conference.

c
Minimum Wage and Worker Protections. In the meantime, the House Republican 

leadership ind^fie^ts proposal w^erurig-the minimum wage and other protections for welfare 

recipients in workfare positions. We have vigorously opposed any changes which would exempt 
welfare recipients who meet the Fair Labor Standards Act definition of a worker from the 
employee protections that other workers receive. This issue is completely outside the budget 
agreement, of course, and would also be subject to the Byrd rule in the Senate. However, we are 
frankly unsure if we would have the 40 votes in the Senate to strike the latest House proposal . 
because it appeals to an odd-bedfellows coalition of conservative Republicans^and liberal ^
Democrats. The revised proposal adopted by the House: 1) requires that workfare pay the 
minimum wage but eliminates the enforcement mechanisms available to other workers (i.e., 
complaints to the Dept, of Labor, lawsuits); 2) allows states to count job search and training as 
work if the TANF and food stamp grant are not enough to pay the minimum wage for the 
required hours per week of work; 3) declares that those performing workfare are not "employees" 
making them ineligible for the protections of laws enforced by the EEOC, such as Title VII, the 
Equal-Pay”A6t,“and the Americans with Disabilities Act. PNOTE: SHOULD WE ASK FOR 
SPECIFIC GUIDANCE HERE71



Welfare — Federal Reserve Bank Study of Labor Force Participation: As you know, 
Monday's San Francisco Chronicle had a front page story saying Federal Reserve Bank 
economists believe that the welfare law is the main reason why an unexpectedly high number of 
single mothers - half a million - have entered the job market since August. The actual analysis, 
published in a Federal Reserve Bank of San Francisco economic newsletter, simply chronicles the 
increase in labor force participation during this time period and hypothesizes that it is due to the 
welfare law. The numbers are rather startling: while the percentage of single women entering the 
workforce grew by 2.4 percent between July 1995 and July 1996, the increase from August 1996 
to March 1997, when annualized, would equal 6.5 percent. The chart, reproduced below, shows 
the sharp increase in the number of single mothers working.

[paste chart here?]
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U.S. EQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
Washington. D C. 20507

June 19, 1997

TO:

FROM:

SUBJECT:

Dianna Fortuna

Ellen Vargyas ^
Lecal Counsel ^Legal Counsel

Ramifications for Civil Rights Enforcement If Welfare Work Participants Are Not 
Considered To Be Employees

As we discussed yesterday, we are quite concerned about pending legislative proposals which 
would provide that welfare work participants are not “employees” if they are assigned to public 
agencies or non-profit organizations This would effectively remove the protections of the laws 
enforced by the EEOC from these individuals, including Title VII, the Equal Pay Act, the Age 
Discrimination in Employment Act and the employment title of the Americans With Disabilities Act, 
since all of these laws are predicated on the existence of an employment relationship. These questions 
are by no means theoretical. We expect that numerous discrimination issues will be raised in 
connection with these programs including, for example:

• Harassment on the basis of sex, race and other prohibited bases.

• Discrimination in assignments between men and women and whites, blacks and 

Hispanics.

• Disability related issues including failure to provide reasonable accommodations and 
failure to provide any work opportunities to people with disabilities.

There are certainly important civil rights protections available through the federal funding civil 
rights statutes, including Title VI, Section 504, the Age Discrimination Act and Title IX, which would 
still be available. However, the coverage provided by these statutes is incomplete in important 

respects.

Title VI prohibits discrimination on the basis of race and national origin by recipients 
of federal funds. However, since Title VI coverage follows the federal funds, there 
may not be coverage in programs funded exclusively through state or local and not
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>-irwiy not-tw eiovcrage in programs 
_^ federal funds. Moreover, questions are raised regarding whether agencies or non­

profit organizations to which welfare recipients are assigned would be covered under 
Title VI if the recipient continues to receive her grant, child care funds, etc. from the / 

state agency and no actual funds go to the “employer.”

The same questions are raised regarding disability under Section 504 and age under 
the Age Discrimination Act

There would be no coverage of discrimination on the basis of religion since it is not 
addressed in any of the funding statutes.

Coverage of sex discrimination would be extremely limited. Title IX only applies to 
educational programs and activities that receive federal funds. As a result, welfare 
participants in any other type of program or activity would receive no protection at 
all from sex discrimination, including harassment. The proposal to include gender in 
some sort of state administrative grievance procedure is totally inadequate since there 
are no standards, there is no meaningful enforcement mechanism and no remedies are 
specified. Under Title IX, the administrative remedy is dcJunvinig (of all federal 
funds) and judicial remedies, available through a private right of action, include 
uncapped damages for intentional discrimination. The bottom liriejs that sex 
discrimination would be treated completely differently -- and far1^ favpraM^han - 
discrimination on the basis of race, national origin and disability.

Coverage by Title VII, the EPA, the ADEA, and the ADA would fill most of these gaps. 
Accordingly, it is our view that in order to adequately safeguard the civil rights of welfare recipients 
participating in work programs, it is essential to secure the coverage of both the federal funding civil 
rights statutes and the statutes enforced by the EEOC. I would be more than happy to be of any 
further assistance on any of these questions. Feel free to call me at 663-4637.
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Record Type: Record

To:

cc:

Diana Fortuna/OPD/EOP
Barry White/OMB/EOP, Cynthia A. Rice/OPD/EOP, Maureen H. Walsh/OMB/EOP, Jeffrey A. 
Farkas/OMB/EOP

Subject: Re: We and HHS are looking at this, but wondered if you have come to any conclusions ye^

I know that Ray Uhalde has done some materials for you on wage rates and the like that you raised in 
your earlier e-mail, so I assume that question is satisfied. However, I take from today's e-mail about the 
Washington Times and USA Today articles that you also may be concerned about the "labor 
standards"/"worker displacement" issues Shapiro raises. I don't know if this will help, but here's my quick 
read on that issue.

JTPA Provisions
The current JTPA "Labor Standards" provisions are at section 143. Shapiro refers to them in 

today's article? Thi^TPA~prdvisioris prohibit: '

• replacing any currently employed worker with a JTPA participant; TAAUP

• reducing the hours of any currently employed worker so a JTPA participant can work; /
• i^ai^ring existing contracts for services;
• impairing existing collective bargaining agreements without written concurrence of management 

and labor;
• filling a job witjh a JTPA Mrticipant when someone is on layoff from such a job or an equivalent 

job; and, (dCfT/HDr
• creating jobs in promotional lines that will infringe in any way upon the promotional opportunities 

of currently employed individuals.

JTPA also provides for a grievance procedure in section 144.

HR 1385
HR 1385 is not unlike JTPA. Section 123 of HR 1385 (page 77 of the bill) amends JTPA section 

143. The amendment adds a "displacement" section at 143(b). The HR 1385 amended section 143(b)(1) 
essentially repeats the terms of the firstjtv^bullets above. It's not new. It's section 143(b)(2) that I 
suspect Shapiro opposes given the exam^ he uses at the end of his article. This section follows. (The 

term "specified activity" below means programs undertaken to serve low-income adults and youth 
through grants and the Job Corps.)

(2) Prohibition on Impairment of Contracts.— A spedfied.activityL5halLnQUn}fiaiLMexisting^gntract 
for seryjces or collective bargaining aQrBementj'Sndn^uch activity that wou/dbe inconsisi^t with ^ 

^he terms of a colleciivel}araaifm^agreem^shall be undertaken iwithoatlRewritterTconcurrenCSTJf' 
^Jhe-taboTTjrgarfizaliorTand employer concerned. (Emphaiis added j

This is similar to, but not identical to, the JTPA language. The general intent is the same as the 
JTPA, but the italicized phrase above is new and has not even been alluded to before in JTPA as far as I 
know.



HR 1385 also includes amendments to JTPA seetion^44 establishing a grievance procedure.

Education and Workforce Welfare-to-Work Provisions
The non-displacement language in the E&W bill is virtually word-for-word from HR 1385, 

modified to fit the drafting conventions of the bill.

The langauge of HR 1385 is very broad and wide open to interpretation. I don't think we know 
how it would be applied. We do have experience under JTPA, and I think it would be useful, if you 
haven't already, to get the DOL's read of what the consequences of the HR 1385 provisions may be (and 
not be) based on nearly a decade and a half under JTPA. With the exception of the italicized phrase 
above, they're dealing with known language.

I have spoken to Ray about this, and know that he has his staff working on assessing the two 
articles Bruce cited. I suggested he be sure to focus on the worker displacement issue as part of that 
assessment.
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THE DIRECTOR

EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D.C. 20S03

June 24,1997

The Honorable Gerald R. Solomon 
Chairman
Committee on Rules
U.S. House of Representatives
Washington, D.C. 20515

Dear Mr. Chairman:

As you consider this year’s budget reconciliation bill, I am writing to transmit the views 
of the Administration on the Budget Committee reported legislation on the spending provisions. 
The Administration’s views on the tax provisions of the legislation will be transmitted 
separately.

Many provisions of the reported bill are consistent with the Bipartisan Budget 
Agreement. We are pleased that, consistent with the Budget Agreement, the House is prqjaring 
to consider two separate reconciliation bills, the first for spending and the second for taxes. We 
expect that this consideration will continue throughout the process. However, there are a number 
of important areas where the legislation is not consistent with the Agreement. As you know, 
there are ongoing efforts to resolve a number of issues through an amendment at the Rules 
Committee. The Administration intends to continue working closely with the leadership on 
remedial amendments.

Key areas where the bill is inconsistent with the Budget Agreement include: fidlure to 
folly restore Supplemental Security Income (SSI) and Medicaid benefits for all disabled legal 
immigrants who are or become disabled and who entered the U.S. prior to August 23,1996; 
assist low-income Medicare beneficiaries in paying additional premium amounts related to the 
home health reallocation; provide Medicaid benefits for disabled children; implement important 
Medicaid investments; properly implement the home health reallocation; create additional work 
slots for individuals subject to the Food Stamp time limits; folly provide for savings from 
spectrum auctions; and ensure that a substantial share of welfare-to-work funds go to cities and 
counties with large poverty populations.

The Bipartisan Budget Agreement is good for America, its people, and its future, and we 
are folly committed to w'orking with Congress to see all of its provisions enacted into law by the 

August recess.
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Items Contrary to the Bipartisan Budget Agreement

Assistance for Low-Income Medicare Beneficiaries -- Recognizing that premiums 
represent a significant burden on low-income beneficiaries, the Budget Agreement allocated $1,5 
billion to ease the impact of higher premiums on this population. The reported bill feUs short of 
this, including only $0.5 billion for this purpose. Additionally, the approach in the bill is too 
administratively complex for the value of the benefit provided.

Continued SSI and Medicaid Benefits for Le^al Immi^ants — The President stated in his 
June 20 letter to Budget Committee Chairman Kasich and Ranking Member Spratt that he will be 
unable to sign legislation that does not include the agreement’s policy protecting disabled 
immigrants. The Budget Agreement explicitly states: "Restore SSI and Medicaid eligibility for 
all disabled legal immigrants who are or become disabled and who enter the U.S. prior to August 
23, 1996." The reported bill fails to reflect the Agreement. As a result, in 2002 it would protect
75.000 fewer immigrants than called for in the Budget Agreement. In addition, the President’s 
strong preference is to cover both elderly and disabled immigrants. We will work with you to 
identify the necessary resources to do so.

Medicaid Benefits for Disabled Children — The Budget Agreement clearly includes the 
proposal to restore Medicaid for current disabled children losing SSI because of the new, more 
strict definition of childhood eligibility. The reported bill fails to include this proposal. We 
strongly urge the House to include this provision and retain Medicaid benefits for approximately
30.000 children who could lose their health care coverage in FY 1998.

Medicaid Investments — After extended negotiations that preceded the Bipartisan Budget 
Agreement, the Administration and the Congressional leadership agreed to specified savings and 
investments in the Medicaid program over five years. Specifically, the Agreement calls for a 
higher Federal matching payment for the Medicaid program in the Distria of Columbia and 
adjustments for the Medicaid programs in Puerto Rico and the territories. The reported bill fails 
to include these provisions.

\

Home Health Reallocation — The home health reallocation in the Budget Agreement is 
not properly reflected in the reported bill. During the negotiations, we discussed at great length 
the shift of home health expenditures to Part B, and it was always understood to be immediate. 
We agreed to phase in the increased Part B premium, but not to postpone the reallocation of 
home health spending. The Ways and Means Committee’s phase-in of the reallocation means a 
loss of two years of solvency in the Part A trust fund, two years which we can ill afford to lose. 
We urge the House to incorporate the provision included in the Commerce Committee reported 
title.

Additional Work Slots for Individuals Subject to the Food Stamp Time Limits — The 
Bipartisan Budget Agreement includes $1.5 billion in additional funding for the Food Stamp 
Program to increase support for work and provide States with flexibility to exempt individuals
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from the Food Stamp time limits due to hardship. While we appreciate that the Committee 
reported bill implements the 15 percent hardship exemption consistent with the Agreement, the 
bill’s approach for employment and training (E&T) funds for able-bodied childless adults aged 
18-50 falls short of creating the maximum level of work slots. The Agreement specifically states 
that existing Food Stamp E&T funds will be redirected and new capped mandatory funding 
added “to create additional work slots for individuals subject to the time limits ” The Agreement 
provides $1 billion for this purpose. The approach in the Committee bill would create more than
100.000 fewer work slots than the Administration’s legislative proposal and approximately
60.000 fewer than the approach taken by the Senate bill. Specifically, the bill lacks performance 
standards and accountability to ensure that the new Federal funding creates addition^ work slots 

that meet the welfare reform statute’s tough work requirements for Food Stamp recipients, 
particularly by allowing 100 percent of the money to be spent on job search activities.

Spectrum - The bill needs to be modified to achieve the full $26.3 billion in savings and 
policies described in the Balanced Budget Agreement. At a minimum, we urge the Rules 
Committee to meet the target savings number m the year 2002. It is our understanding that 
current attempts to redraft the bill stiU fell over $8 billion short of target levels. The reported bill 
does not include two of the proposals included in the Budget Agreement, the auction of‘Vanity” 
toll free telephone numbers and die spectrum penalty fee. The bill does not include 
reimbursement authority for Federal users that are required to relocate to new spectrum bands. 
Reimbursement of Federal agencies, such as the Department of Defense, is critical in order to 
avoid demands for increased discretionary spending (which could total several billion dollars) 
under the agreed upon discretionary spending caps. Additionally, the bill does not provide a firm 
date for the termination of analog broadcasting, thus causing significant savings reductions.

Additional concerns include the lack of authority for the FCC: (1) to retain a portion of 
auction receipts to cover the expense of administering auctions that would require additional 
discretionary appropriations to cover these costs; (2) to rise economic mechanisms other than 
auctions where appropriate (i.e., user fees to create incentives for efficient spectrum 
management); and (3) to revoke and reauction licenses when an entity declares bankruptcy, 
which is essential to preserving licenses awarded in previous auctions.

The reported bill also includes an expansive definition of public safety that would create 
loopholes permitting far too many entities to be exempted from auctions and language that would 
protect spectrum for use by specific Federal users, which is contrary to the Administration’s 
policy to manage spectrum across the Federal government through a process administered by the 
National Telecommunications and Information Administration. The Administration also has 
concerns with the non-germane language that eliminates the Duopoly and Newspaper Broadcast 
Cross-Ownership Rules. The reported bill language could short-change our Nation’s long­
standing commitment to fostering a diverse marketplace of ideas and ignores potential 
teleconununications policy and revenue gains that may be achieved if the FCC were to repack 
this spectnim for alternative uses.
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Tar^etin^ Welfare-to~Work Funding tn Cities; nnA Counties: with Lar<rp. Poverty 
E<?pulatiQf7,s - The Administration strongly believes that a substantial amount of all welfare-to- 
work funds should be managed by cities and other local areas. The welfere-to-work structure 
crafted by the Ways and Means Committee accomplishes this goal through its division of funds 
between formula (50 percent) and competitive (50 percent) grants; its formula grant sub-States 
allocation fectors and method of administration; and its reservation of 65 percent of competitive 
grants for cities with large poverty populations. The Education and Workforce Committee 
proposal would reduce the competitive funding share from 50 percent to 5 percent, thus severely 
restricting the amount for which cities can apply directly. The Ways and Means proposal 
accurately reflects the Agreement

Additional Concerns

Although the Budget Agreement did not specific^ly address the following items, the 
Administration has significant concerns about them. The Administration urges the Rules 
Committee to address these concerns.

Medicare

Medical Savings Accounts rMSAsI — The reported bill provides for a demonstration with 
500,000 participants, costing $2 billion, which is many times larger than any other Medicare 
demonstration. Moreover, the demonstration exposes beneficiaries to any additional charges 
providers choose to levy without limitation. We strongly believe that the current law limits on 
balanced billing should be applied to this demonstration. We commend the Senate Finance 
Committee for limiting this demonstration to 100,000 participants, but still prefer a 
demonstration limited geographically for a trial period.

Medical Malpractice - We believe that the malpractice provisions in the reported bill are 
extraneous to the Bipartisan Budget Agreement. As you know, the Administration opposed the 
malpractice provisions in the vetoed Balanced Budget bill, as well as those adopted in the House 
version of the Health Insurance Portability and Accountability Act. We find these provisions 
highly objectionable, and we oppose them.

Preventive Benefits — While the preventive benefits in the reported bill are largely the 
same as those advanced in the President’s Budget, we bring to your attention the failure to waive 
coinsurance for mammograms. As you know, mammography saves lives, yet many Medicare 
beneficiaries fail to use this benefit. Research has found that copayments hinder women from 
fully taking advantage of this benefit. Thus, w'e continue to support waiving copayments for 

mammograms.

Medical Education/Disproportionate Share (DSH) Carve-out — The Administration’s 
budget would move the medical education (indirect and direct) and DSH adjustments out of
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managed care payment rates and redirect these fimds to eligible hospitals that provide services to 
Medicare managed care enrollees. This is an important proposal designed to ensme that the 
Nation’s teaching hospitals and those that serve low-income populations receive the Medicare 
payments to which they are entitled. We urge the House to include the Ways and Means 
proposal.

MedicarePlu-s — The bill permits beneficiaries to be locked into a MedicarePIus plan for 
as long as nine months, after a lengthy transition period. We continue to support the monthly 
disenrollment option as an important safety valve for managed care enrollees who are dissatisfied 
with their managed care plan. Moreover, we would support the ability of these enrollees to opt 
to purchase any Medigap plan of their choice upon disenrollment.

We have expressed concerns about balanced billing limits in MedicarePIus plans and 
anticipate a resolution of this issue such that MedicarePIus beneficiaries maintain their current 
law managed care protections against excessive cost-sharing (including those prohibiting 
balanced billing).

Prudent Purchasing - We are pleased that the House included our proposal to expaiid the 
“Centers of Excellence” program and included a limited demonstration of durable medical 
equipment competitive bidding in the reported bill. However, we urge the House to take 
advantage of all of our prudent purchasing proposals. The Medicare program is governed by a 
strict set of provider payment rules that have the effect of limiting the ability of the Federal 
government to secure the most competitive terms available to other payers in die marketplace.
We have advanced a set of proposals to allow Medicare, the Nation’s largest health instrrer, to 
also take advantage of low'er rates providers offer to other payers.

Medicare Commission — The reported bill would establish a Medicare commission. 
Establishing a bipartisan process that is mutually agreeable is essential to successfully address 
the challenges facing Medicare. We look forward to working with you on the development of 
the best possible bipartisan process to address the long-term financing challenges facing 
Medicare while simultaneously ensuring the sound restructuring of the program to provide high- 
quality care for our Nation’s senior citizens.

Hospital Outpatient Department (OPD> Coinsurance Waiver -- While we support the 
policy in the reported bill that allows hospitals to reduce coinsurance for beneficiaries without 
being charged with a kickback violation, we would urge the House to include language barring 
such hospitals from charging the Medicare program for bad debt for such waived coinsurance. 
We suggest that hospitals make an election with the Secretary where they choose on an across- 
the-board basis for all beneficiaries to waive coinsurance and consequently do not bill Medicare 
for the waived coinsurance. Such a policy will permit proper monitoring of bad debt.
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Medicaid

Disproportionate Share Hospitals — We have concerns about the allocation of the 
disproportionate share hospital (DSH) payment reductions among States included in the reported 
bill. Although we agree that there have been abuses of this program in the past, taking such large 
reductions in certain States whose Medicaid programs are particularly dependent on DSH 
spending will likely affect their ability to cover services. We xirge the House to revisit the FY 
1998 President’s Budget proposal, which ensures that States with the highest DSH spending are 
not bearing most of the impact of the savings policy.

We are very concerned that the reported bill does not include any retargeting of DSH 
funds. As the Administration has stated previously, we believe that significant savings from 
DSH payments should be linked to an appropriate targeting mechanism. We support proposals 
that ensure DSH funds are better targeted to needy hospitals.

Chddren’s Health

We believe that the $ 16 billion Children’s Health investment should be used for health 
insurmce coverage. The Administration does not support the direct services option in the 
reported bill. We are concerned that a State could spend all of its money on one benefit or to 
offset the effects of the DSH cuts on certain hospitals, and that children would not necessarily get 
meaningful coverage.

We are also concerned that the reported bill may riot be the most cost-effective maimer 
possible to expand coverage to children, as required by the Agreement. The reported bill 
includes both a Medicaid and a grant option; however, the incentives in the reported bill could 
discourage States from choosing the Medicaid option. We believe that Medicaid is a 
cost-effective approach to covering low-income children, and would like to work with you on 
strengthening this option. We also believe that the grant program should be designed to be as 
efficient as possible. Thp provision that allows States to use funds for “other methods specified 
under the plan” with no details on what this means implies that States may use funds for 
purposes other than the intent of the Agreement (e.g., to offset States’ share of Medicaid). We 
oppose this.

We are encouraged that the Senate-reported bill includes notable improvements. 
Specifically, we commend the decision not to allow use of the $16 billion investment in areas 
other than insurance coverage and the improved definition of benefits relative to the House 
Commerce Committee provisions. We are also extremely concerned about the inadequacy of the 
bill’s benefits definition and the lack of low-income protections.

As the Administration has stated many times, we do not support limiting access to 
medically necessary benefits, including abortion seiv'ices. We would like to work with the 
Congress to resolve this issue.
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Minimum Wage and Workfare

The Administration strongly opposes the proposals in the reported bill on the minimum 
wage and welfare work requirements. The proposals in the reported bill are not part of the 
Budget Agreement and, had they been raised during negotiations, we would have strongly 
opposed them. These proposals would undermine the fundamental goals of welfare reform. The 
Administration believes strongly that everyone Who can work must work, and those who work 
should earn at least the minimum wage and receive the protections of existing employment laws 
- whether they are coming off welfare or not. These proposals do not meet this test.

Welfare-to- Work

We are pleased that the reported bill includes provisions that would address priorities, 
including: the provision of formula grant funds to States based on poverty, unemployment, and 
adult welfare recipients; a sub-State allocation of the formula grant to ensure targeting to areas of 
greatest need; targeting of at least 90 percent of formula funds to individuals in greatest need; 
appropriate flexibility for grantees to use the funds for a broad array of activities that offer 
promise of permanent placement in unsubsidized jobs; &nds awarded on a competitive basis; 
and a substantial set-aside for evaluation. We look forward to working with the Congress to 
refine these provisions.

Wclfere-to-Work Performance Fund — The reported bill does not include a performance 
fund. It is essential that welfare-to-work funds generate greater levels of placement in 
unsubsidized jobs than States will achieve with TANF and other funds. We hope the House will 
consider a mechanism to provide needed incentives and rewards for placing more of the hardest- 
to-serve in lasting, unsubsidized jobs that promote self-sufi5ciency. We look forward to working 
with the Congress duririg conference to refine these provisions.

Worker Displacement -- We strongly urge the House to adopt, at a minimum, the 
provisions on worker displacement included in H.R. 1385, the House-passed job training reform 
bill which were included in the Education and the Workforce Committee reported bill and apply 
both to activities under the new welfare-to-work grants and TANF.

Distribution of Funds bv Year - It does not appear that the bill’s allocation of $3 billion 
in budget authority over fiscal years 1998-2000 would, when combined with the program 
structure, result in an outlay pattern consistent with an estimate of zero outlays in FY 2002, as 
provided in the Budget Agreement. The Department of Labor is available to help craft language 
that satisfies the Agreement.

Repeal of Maintenance of Effort Requirement on State Supplementation of SSI Benefits

The Administration strongly opposes the repeal of the maintenance-of-effort requirement 
because it would let States significantly cut, or even eliminate, benefits to nearly 2.8 million poor
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elderly, disabled, and blind persons. Congress instituted the maintenance-of-effort requirement 
in the early 1970s to prevent States from effectively transferring Federal benefit increases from 
SSI recipients to State treasuries. The proposal also could put at risk low-income elderly and 
disabled individuals who could lose SSI entirely and possibly then lose Medicaid coverage as 
well. The Administration opposed this proposal during last year’s welfare reform debate.

Student Loans

The Administration opposes the provision regarding administrative cost allowances 
(ACAs) to guaranty agencies in the Federal Family Educanon Loan Program (FFELP). The 
provision would mandate ACAs to be paid at a rate of 0.85 percent of new loan volume from 
mandatory funding authorized under Section 458 of the Higher Education Act of 1965 (HEA), up 
to a cap of $170 million in FY 1998 and 1999 and SI50 million in FY 2000-2002. It would 
represent a new entitlement to these agencies not included in the Budget Agreement. Moreover, 
any allowance to these agencies should bear some relationship to the costs these agencies incur 
and not be based on an arbitrary formula. This is an issue for the upcoming HEA 

reauthorization.

MEWAs

The reported bill includes language from H.R. 1515, the “Expansion of Portability and 
Health Insurance Coverage Act of 1997,” in the budget reconciliation legislation. We believe 
that the bill as currently drafted has inadequate consumer protections and has the potential to 
result in premium increases for small businesses and employees who may bear the burden of 
adverse selection. H.R. 1515 would transfer the regulation of a large health insurance market 
away from the States through the preemption of State laws under the Employee Retirement 
Income Security Act (“ERISA”).

Although there currently is strong bipartisan interest in strengthening consumer 
protections in health plans governed solely by ERISA, the current protections in ERISA are weak 
and inadequate. Any legislation like the current bill that expands ERISA’s scope must be 
accompanied by an expansion of consumer protections. The Administration opposed these 
MEWA provisions when they were considered last year, and we believe it would be unfortunate 
and unwise to introduce this level of controversy into the budget reconciliation process. This far- 
reaching proposal should receive much greater analysis and discussion before consideration for 

enactment.

Privatization

The reported bill would allow the eligibility and enrollment determination functions of 
Federal and State health and human services benefits programs, including Medicaid and Food 
Stamps, to be privatized. While certain program functions, such as computer systems, can 
currently be contracted out to private entities, the certification of eligibility for benefits and
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related operations (such as obtaining and verifying information about income and other 
eligibility factors) should remain public functions. The Administration believes that changes to 
current law would not be in the best interest of program beneficiaries and strongly opposes this 
provision.

Debt Limit Extension

The Administration strongly urges the House to include the debt limit extension 
contained in the Bipartisan Budget Agreement in the first reconciliation bill, the spending bill.

Vocational Education in TANF and Transfers to Title XX

The Administration opposes provisions in the reported bill that alter the TANF work 
requirements regarding vocational education and educational services for teen parents. In 
particular, the Administration opposes the provision allowing States to divert TANF funds away 
from welfare-to-work efforts to other Title XX social service activities.

Other Provisions That May Be Added at the Rules Committee

We are also concerned by reports that the Rules Committee may consider provisions that 
add further restrictions to immigrants’ access to public benefits. Many of the potential 
provisions were considered during last year’s immigration reform debate and were removed from 
the final legislation after negotiations between Congress and the Administration because they 
were unacceptable to the Administration. The Administration strongly opposes these punitive 
provisions, which would introduce known controversies into the budget reconciliation process.

The Bipartisan Budget Agreement reflects compromise on many important and 
controversial issues, and challenges the leaders on both sides of the aisle to achieve consensus 
under difficult circumstances. It is critical that w'e do so on a bipartisan basis.

I look forward to working with you to implement this historic agreement.

Sincerely,

Franklin D. Raines 
Director

Identical letter sent to The Honorable Joseph Moakle>', The Honorable John R. Kasich,
and The Honorable John Spratt
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described in paragraph (1), (2), (3), (4), (5), or (7) of 
subsection (d).

“(2) Limitations and special rules.—
“(A) Number of weeks for which job search counts 

as work.—
“(i) Limitation.—Notwithstanding paragraph (1) 

of this subsection, an individual shall not be considered 
to be engaged in work by virtue of participation in 
an activity described in subsection (dX6) of a State 
program nmded under this part, after the individual 
has participated in such an activity for 6 weeks (or, 
if the unemployment rate of the State is at least 50 

JU greater than the unemployment rate of the
United States, 12 weeks), or if the participation is 
for a week that immediately follows 4 consecutive 
weeks of such participation.

“(ii) Limited authority to count less than full 
WEEK OF PARTICIPATION.—For piuposes of clause (i) 
of this subparagraph, on not more than 1 occasion 
per individual, the State shall consider participation 
of the individual in an activity described in subsection 
(dX6) for 3 or 4 days during a week as a week of 
participation in the activity by the individual.
“(B) Single parent with child under age 6 deemed

TO BE MEETING WORK PARTICIPATION REQUIREMENTS IF PAR­
ENT IS ENGAGED IN WORK FOR 20 HOURS PER WEEK.—For 
purposes of determining monthly participation rates imder 
subsection (bXD(BXi), a recipient in a 1-parent family who 
is the parent of a child who has not attained 6 years 
of age is deemed to be engaged in work for a month 
if the recipient is engaged in work for an average of at 
least 20 hours per week dbring the month.

“(C) Teen head of household who maintains satis­
factory SCHOOL attendance DEEMED TO BE MEETING 
WORK PARTICIPATION REQUIREMENTS.—For purposes of 
determining monthly participation rates under sub­
section (b)(lXB)(i), a recipient who is a single head of 
household and has not attained 20 years of age is deemed, 
subject to subparagraph (D) of this paragraph, to be 
engaged in work for a month in a fiscal year if the recipi­
ent—

“(i) maintains satisfactory attendance at secondary 
school or the eqmvalent during the mon^; or

“(ii) participates in education directly related to 
employment for at least the minimum average number 
of hours per week specified in the table set forth in 
paramaph (1)(A) of this subsection.
“(D) Number of persons that may be treated as

ENGAGED IN WORK BY VIRTUE OF PARTICIPATION IN VOCA­
TIONAL EDUCATION ACTIVITIES OR BEING A TEEN HEAD OF 
HOUSEHOLD WHO MAINTAINS SATISFACTORY SCHOOL ATTEND­
ANCE.—For purposes of determining monthly participation 
rates under paragraphs (l)(B)(i) and (2)(B) of subsection 
(b), not more than 20 percent of individuals in aU families 
wd in 2-parent families may be determined to be engaged 
in work in the State for a month by reason of participation
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in vocational educational training or deemed to be engaged 
in work by reason of subparagraph (C) of this paragraph. 

“(d) Work Activities Defined.—As used in this section, the 
term “work activities’ means—

“(1) unsubsidized employment;
“(2) subsidized private sector employment;
“(3) subsidized public sector emplo3rment;
“(4) work experience (including work associated with the 

refurbishing of publicly assisted housing) if sufficient private 
sector employment is not available;

“(5) on-the-job training;
“(6) job search and job readiness assistance;
“(7) community service programs;
“(8) vocation^ educational training (not to exceed 12 

months with respect to any individual);

^ ____ , — the case
of a recipient who has not received a high school diploma 
or a certificate of high school equivalency;

“(11) satisfactory attendance at secondary school or in a 
com«e of study leading to a certificate of general equivalence, 
in the case of a recipient who has not completed secondary 
school or received such a certificate; and .—

“(12) the provision of child care services to an individual 
who is participating in a community service program.
“(e) Penalties Against Individuals.-

“(1) In general.—Except aa provided in paragraph (2), 
if an individual in a family receiving assistance imder the 
State program funded under this part refuses to engage in 
work required in accordance with thm section, tiie State shall— 

“(A) reduce the amount of eussistance otherwise payable 
to the family pro rata (or more, at the option of the State) 
with respect to any period during a month in which the 
individum so refuses; or

“(Bl terminate such assistance,
subject to such good cause and other exceptions eis the State 
may establish.

“(2) Exception.—Notwithstanding paragraph (1), a State 
■; reduce or temiinate assistance under the State pro- 
ided under this part based on a refusal of an individual» 
)if the individual is a single custodial parent caring! 

_ mild who has not attained 6 years of age, the ' 
individual proves that the individual has a demonstrated inabil­
ity (as determined by the State) to obtain needed child care, 
for 1 or more of the following reasons:

“(A) Unavailability of appropriate child care within 
a reasonable distance from the individual’s home or work 
site.

“(B) Unavailability or unsuitability of informal rhilH 
ceire by a relative or under other arrangements.

“((3) Unavailability of appropriate and affordable for­
mal child care arrangements.

“(f) Nondisplacement in Work AcnvrriES.—
“(1) In general.—Subject to paragraph (2), an adult in 

a family receiving assistance under a State program funded 
tmder this part attributable to funds orovideo bv the FeHerni
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Government may fill a vacant employment position in order 
to engage in a v^ork activity described in subsection (d).

“(2) No FILLING OF CERTAIN VACANCIES.—No adult in a 
work activity described in subsection (d) which is fimded, in 
whole or in part, by fimds provided by the Federal Government 
shall be emiuoyed or assigned—

“(A) when any other individual is on layoff from the 
same or any subst^tially equivalent job; or

“(B) if the employer has terminate the employment 
of any regular empWee or otherwise caused an involuntary 
reduction of its workforce in order to fill the vacancy so 
created with an adult described in paragraph (1).
“(3) Grievance procedure.—A State with a program 

funded under this part shall establish and maintain a grievance 
procedure for resolving complaints of alleged violations of para­
graph (2).

“(4) No preemption.—Nothing in this subsection shall pre­
empt or supersede any provision of State or local law that 
provides greater protection for employees firom displacement, 
^(g) Sense of the Congress.—It is the sense of the Congress 

that in complying with this section, each State that operates a
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to be engaged in work activities.
“(h) Sense of the Congress That States Should Impose 

Certain Requirements on Noncustodial, Nonsupporting Minor 
Parents.—It is the sense of the Congress that the States should 
require noncusto^al, nonsupporting parents who have not attained 
18 years of age to fulfill community work obliptions and attend 
appropriate parenting or money management classes after school.

“(i) Review of Implementation of State Work Programs.— 
During fiscal year 1999, the Committee on Ways and Means of 
the House of Representatives and the Committee on Finance of 
the Senate shall hold hearings and engage in other apprOTriate 
activities to review the implementation or this section by the States, 
and shall invite the Governors of the States to testify before them 
regarding such implementation. Based on such hearings, such 
Committees may introduce such legislation as may be appropriate 
to remedy any problems with the State programs operated pursuant 
to this section.
‘^EC. 408. PROHIBITIONS; REQUIREMENTS.

“(a) In General.—
“(1) No assistance for families without a minor 

CHILD.—A. State to which a grant is made imder section 403 
shdl not use any part of the grant to provide assistance to 
a family—

“(A) imless the family includes—
“(i) a minor child who resides with a custodial 

parent or other adult caretaker relative of the 
child; or

“(ii) a pregnant individual; and 
“(B) if the family includes an adult who has received 

assistance under any State program funded under this 
part attributable to funds provided by the Federal Govern­
ment. for 60 months (whether or not consecutive) after

the date the State program funded under this part com­
mences (unless an exception described in subparagraph 
(B), (C), or (D) of paragraph (7) applies).
“(2) Reduction or elimination of assistance for non­

cooperation IN ESTABUSHING PATERNITY OR OBTAINING CHILD 
SUPPORT.—If the agency responsible for administering the State 
plan approved under part D determines that an individual 
is not cooperating wiw ffie State in establishing paternity 
or in establishing, modifying, or enforcing a support order with 
respect to a child of the individual, and the individual does 
not qualify for any good cause or other exception established 
by the State pursuant to section 454(29), then the State—

“(A) shall deduct firom the assistance that would other­
wise be provided to the family of the individual under 
the State program funded imder this part an amount equal 
to not less than 25 percent of the amount of such assistance; 
and

“(B) may deny the family any assistance under the 
State program.
“(3) NO ASSISTANCE FOR FAMILIES NOT ASSIGNING CERTAIN 

SUPPORT RIGHTS TO THE STATE.—
“(A) In general.—a State to which a grant is made 

under section 403 shall require, as a condition of providing 
assistance to a family vmder the State prop-am funded 
vmder this part, that a member of the family assign to 
the State any rights the family member may have (on 
behalf of the family member or of any other person for 
whom the family member has applied for or is receiving 
such assistance) to support fi-om any other person, not 
exceeding the total amount of assistance so provided to 
the family, which accrue (or have accrued) before the date 
the family leaves the program, which assignment, on and 
after the date me family lea^^ the program, shall not 
apply with respect to any support (other than support 
collected pursuant to section 464) which accrued before ^ j 
the family received such assistance and which the State 
has not collected by—

“(i) September 30, 2000, if idle assignment is 
executed on or after October 1, 1997, and before Octo­
ber 1,2000; or

“(ii) the date the family le^^s the program, if 
the assignment is executed on or after October 1, 2000.
“(B) Limitation.—^A State to which a |;rant is made 

imder section 403 shall not require, as a condition of provid­
ing assistance to emy family under the State program 
funded under this part, that a member of the family assign 
to the State any rights to support described in subpara­
graph (A) which accrue after the date the family leaves 
the program.
“(4) No ASSISTANCE FOR TEENAGE PARENTS WHO DO NOT 

ATTEND HIGH SCHOOL OR OTHER EQUIVALENT TRAINING PRO­
GRAM.—A State to which a grant is made under section 403 
shall not use any part of the grant to provide assistance to 
an individual who has not attained 18 years of age, is not 
married, has a minor child at least 12 weeks of age in his 
or her care, and has not successfiilly completed a high-school
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PRELIMINARY DRAFT FOR DISCUSSION ONLY: June 23, 1997: 8:45 PM

H~DD!;e Reppnciliation BiH; Majority Staff Discussion Proposal

Eraploj’ment Status: This draft eliminates the language that specifically states that'wclfarc 
recipients in wurk experience and community service are not employees. However, the 
“Purpose" section and language throughout the proposal (particularly the Rule of Interpretation 
section) suggest that these welfare recipients are in these activities to gain experience or training .... , 
anH are not in “regular employment." Althou^ this may he subject to interpretation by the ' ' 
courts (and any legislative history on this report could be critical), the result would likely be that 
pariicipanis In these activities would not be considered employees for purposes of employment 
protection laws -- regardless of the absence of an explicit statement that they ore not employees.

Noucath Benefits: Doofl-not-pfovido-for4l«>-ifleIusion-of-iioiiGash bcBclits other than-food 
stampsinettlouktu^ihe minirmiffi wage. The cu^t Hqus.6 proposals-would-also-aHow 
iuclusiun of Medicaid7efaiid-care,-and-houskig^ idtS toort*

-R

Work .‘kcrivities and Minimum 'S^’age EqulvaJencs” Limits the number of hours that a welfare
rocipient con work in community service or workfare to the sum of the cash welfare benefit and
food stamps minus child support divided by the miiumum wage. (Thi.s i-s rbe firs^ropocafiat 

14k' i addresses the child support issiTd.) If this cricuiaiion falls short of the hours required to count ^
ISriit LOtTK <T' towards paiticipatinn rates (e-g-, 20 hours per week in 1997), any oUicx work activity (including 

AVc ru\( u ^^2) iised for the remaining hours — notwithstanding the limits on training in the

%.To&5 Enforcement of Minimum Wage Eqnivalency and Hours Limifarioa: This proposal docs not 
provide for coverage of welfare recipients in community service or work experience by the Fair 
Labor Standards Act Nor does itprovide any other mechanism for enforcing the minimum wage 
rrquiremcm for these recipients. tAs-aTCSuitj4bcre43 nn TT»Mn<.nf enciiring tbm the miplirmm ~

—wage cjijui valency "Will bs"paid^ In addiuon, there is no provision for overtime or the other 
protections provided by the FESA. (Note that there ^e-sp^states where the cash welfare grant 
plus food stampc would allow states to require more thanUo hours of work in a Week.)

This proposal would apply the following worker protections to all wclfere recipients in work 
activities under TANF *- not just thri<;ft under the Welfare-to-Work program-

H.R. i335jJ^vi IWse- fObSf cJ
Health and Srfety: This is the same langtrage that was used in^^i^bKjfejnselid^iwi bill j 
and in JTPA. (h-applics.federal and state OSHA sSandaids'but bife-pfo^sions ofSe^'-’ 

dvo^ -UBH-Aet-arguably would^aotnppl^ 1

Discrimtnation: Welfare recipients in work experience or community service will only 
be covered by employment based anti-discrimination laws (like Title VII) if they are 
considered employees. However, as stated above, they may not be found in have 
employment status under this proposal despite the fact rktu the language does not 
explicitly state that they are not employees.
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r

5!!-^ commmivy^icc or wDik experience subjected to
. , . -------- vvuiit cxpcnencc supieciea togender discmmaaiicn or sociaaj harcu^eni. npp^nl fn thr

federol govanunent or judicial syotem. ^

Nondisplacement; This propn.sal reuiaffi oSrent TANF^miti^ However itis 

narrower than the provisions contained in the Education and Workforce Committee hUl 
It drops the genwdi prohibition against displacing Cmduding partial displacement) 
a current employee and replaces the provi.sion with tha current TANF provision 
that spoafically pemuts a participant to fill a vacant employment position.
It narrows the prohibition relating to collective bargaining agreements in contracts 
for services. The Education and Workforce provision prohibits “impairment” of 

. such agreements and prohibits work activihes that are inconsistent with such 
•agreements. This proposal simply prohibits the violation of such agreements 
It drops the prohibition aga^l placmg the participant in a job that infringes upon 
the promotional opportunities of.cuircnt employees.
It drops the provision in the TaKF statute which provides that these prohibitions 
do not preempt or supersede provisions of state or local law that provide greater 
protection for employees from displacement.

^^evance_^^^re: Th^roposal orjjr provides for filing of grievances with the state It 
^oes not alIow7o?|&y^ede^ppcaJ, Consequently, a welfare recipient wiih a diEcriminaiion 
isplaccmeni or health and safety complaint against ihc-staic would have to file a grievance with 
the state, (If, however, they were coD.sidered employees, they could file a health and safety 
complaint with OSHA or a discrimination complaint with the EEOC under Title VH.)

■+U\-ocl -
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EXECUTIVE OFFICE OF THE PRESIDENT 

OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON. O.C. 20503

THE DIRECTOR
June 17, 1997

The Honorable William V. Roth, Jr. 
Chairman
Committee on Finance 
United States Senate 
Washington, DC 20510

Dear Mr. Chairman;

As you know, the Administration and the bipartisan Congressional leadership recently 
reached agreement on a historic plan to balance the budget by 2002 while investing in the future. 
The plan is good for America, its people, and its future, and we are committed to working with 
Congress to see it enacted.

With regard to welfare, the budget agreement called for restoring Supplemental Security 
Income (SSI) and Medicaid benefits for immigrants who are disabled or become disabled and 
who entered the country before August 23, 1996, and making other important changes. The 
Senate Finance Committee mark for inclusion in the reconciliation legislation is, however, 
inconsistent with the budget agreement in this key area- Consequently, if the Committee were to 
proceed with its legislation in this form, we would be compelled to invoke the provisions of the 
agreement that call upon the Administration and the bipartisan leadership to undertake remedial 
efforts to ensure that reconciliation legislation is consistent with the agreement.

Continued SSI and Medicaid Benefits for Legal Immigrants

While the Committee’s provision to provide benefits for new applicants for a ver>' limited 
tim^^s^tt^jhan the House Ways cind Means Committee proposal, it still fails to provide 
sufficient assistance for the most vulnerable individuals. The budget agreement explicitly states, 
“Restore SSI and Medicaid eligibility for all disabled legal immigrants who are or become 
disabled and who enter the U.S. prior to August 23,1996.” The Chairman’s mark fails to reflect 
the agreement. As a result, it would protect as many as 75,000 fewer immigrants than the budget 
agreement in the year 2002.

In addition, it is unclear whether the Chairman's mark explicitly guarantees Medicaid 
coverage to disabled legal immigrants in all states. We strongly urge the Committee to include 
this protection.

The Administration is sympathetic to the goal of covering the elderly non-disabled, and 
will work with you to address this issue. However, as is the case with all of the provisions in the 
agreement, any new policies that require additional resources must be mutually agreeable.
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In addition to our concerns with provisions that are inconsistent vwth the agreement, the 
Administration urges the Committee to address two technical issues. First, we urge the adoption 
of a provision to protect the benefits of those who have been on the SSI rolls since before 1979, 
Generally these are elderly citizens over the age of 90 who do not possess the required birth 
certificates or other documents necessary to establish eligibility. Second, we urge the adoption 
of a provision that would provide the same exemption period for Amerasian immigrants as 
refugees are provided. Amerasian immigrants share many of the problems and barriers of 
refugees and have the same level of need as refugees. Neither of these provisions will change the 
spending estimates associated with the Committee’s mark.

The Committee mark also includes a number of provisions that were not specifically 
addressed in the budget agreement, and about t\iiich the Administration has serious concerns:

Welfare to Work

Local Program Administration. The challenge of welfare reform — moving welfare 
recipients into permanent, unsubsidized employment — will be greatest in our Nation’s large 
urban centers, especially those with the highest number of adults in poverty. Mayors and other 
chief local elected officials, working with private industry councils, have been entnisted by 
Congress with the responsibility for administration of other Federal job training funds. The 
Administration strongly believes that a substantial amount of all Welfare to Work funds should 
be managed by these entities, which have the experience to address most effectively the 
challenge of moving long-term welfare recipients into lasting, unsubsidized employment that 
reduces or eliminates dependency.

The Chairman’s mark, however, would provide for local administration of formula grant 
funds only through the Temporary Assistance for Needy Families (TaNF) agency. The mark’s 
competitive grant structure would not ensure that an appropriate portion of funds outside rural 
areas will be administered by cities with high concentrations of adults in poverty. In addition, 
the competitive grant portion would be only 25 percent of the total funds available, still further 
limiting the resources for cities with the greatest need. The Administration strongly urges the 
Committee to increase the share of competitively awarded funds to 50 percent, the approach 
taken by the House Ways and Means Committee.

Close coordination of Welfere to Work acti\dty with the State TANF agency and State 
TANF strategy is clearly essential. The Administration urges the Committee to incorporate 
provisions for management of Welfare to Work funds by cities and other local areas, as has been 
urged by the Chairman of the Senate Labor and Human Resources Committee, and incorporated 
into Welfare to Work programs passed by two House comminees.

Federal Administering Agency. The Chairman’s mark would place the program under 
the authority of the Secretary' of Health and Human Services. While consistency with Federal 
TANF strategies is essential, to be successful. Welfare to Work program activities must be 
closely aligned with the workforce development system overseen by the Secretary of Labor.
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Thus, the Administration believes that the Secretary of Labor should administer this program in 
consultation with the Secretaries of HHS and HUD. This is also the approach taken in the bills 
passed by the House Ways and Means and Education and Workforce Committees.

Non-displacement. We remain deeply disappointed in the lack of adequate non- 
displacement provisions in the Chairman's mark. We strongly urge the Committee to adopt, at a 
minimum, the provisions included in H.R. 1385, the House-passed job training reform bill.

FerfbPnance Bonu.s. The Administration applauds the inclusion in the Chairman’s mark 
of a performance bonus fund focused on increased earnings. The Administration urges the 
Committee to provide the strongest possible incentives and rewards for placing the hardest-to- 
serve in lasting, unsubsidi2ed jobs that promote self-sufficiency by holding States accountable 
for the success of their programs and rewarding States with demonstrated success over and above 
what they achieve with their TANF and other funds.

Distribution of Funds bv Year. It does not appear that the mark’s allocation of $3 billion 
in budget authority across FYs 1998-2000 would, when combined with the program structure, 
result in an outlay pattern consistent with an estimate of zero outlays in FY 2002, as provided in 
the budget agreement The Department of Labor is available to work with the Committee to craft 
provisions that satisfy this outlay goal.

Work OpDormnitv Tax Credit. The Ways and Means mark included changes to the Work 
Opportunity Tax Credit (WOTC) that would, in effect, re-establish several of the provisions of 
the expired predecessor program, the Targeted Jobs Tax Credit Our position on these changes 
may not have been clear at the markup. We oppose any changes that weaken the improvements 
made to the jobs tax credit by the enactment of WOTC, and strongly support our current proposal 
to extend and enrich the WOTC to help long term welfare recipients get and keep private sector 
jobs-

Privatization of Welfare Programs

The Chairman's mark would allow the eligibility and enrollment determination functions 
of Federal and State health and human services benefits programs — including Medicaid, WIC, 
and Food Stamps — in ten states to be privatized and deems approved such a proposal for the 
State of Texas. While certain program functions, such as computer systems, can currently be 
contracted out to private entities, the certification of eligibility for benefits and related operations 
(such as obtaining and verifying information about income and other eligibility factors) should 
remain public functions. The Administration believes that changes to current law would not be 
in the best interest of program beneficiaries and strongly opposes this provision.
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Vocational Education and TANF

The Administration is cx>ncemed with provisions that are not in the budget agreement 
We understand that an amendment may be offered to modify TaNF rules dealing with vocational 
education. The budget agreement did not address making changes to TANF.

Unemployment Insurance Integrity

The Chairman’s mark does not include the provision of the budget agreement that 
achieves $763 million in mandatory savings over five years through an increase in discretionary 
spending for Unemployment Insurance program integrity activities of $89 million in 1998 and 
$467 million over five years. These savings are a key component of the budget agreement. The 
discretionary spending that the agreement assumes, and would be subject to appropriation, would 
support the necessary additional eligibility reviews, tax audits, and other integrity activities that, 
the evidence demonstrates, will yield the savings. We urge the Committee to adopt this 
provision to achieve the specified savings. The Administration has separately transmitted draft 
legislative language on June 6th that reflects the budget agreement’s provisions on this provision.

State SSI Administrative Fees

It does not appear that the Committee intends to include a provision, comparable to that 
included in the House Ways and Means Committee mark and consistent with the budget 
agreement, to increase the administrative fees that the Federal Government charges States for 
administering their State supplemental SSI payments and to make the increase available, subject 
to appropriations, for Social Security Administration (SSA) administrative expenses. The 
Administration encourages the Committee to do so.

Cost Allocation Language

We understand that amendments may be offered during Committee consideration to 
prevent costs from increasing in Food Stamps and Medicaid due to cost-shifting for common 
functions from the TANF block grant, which places a cap on TANF administrative costs. We 
understand that the CBO baseline includes costs of over $5 billion in FYs 98-02 because CBO 
assumes administrative cost-shifting from TANF to Food Stamps and Medicaid. This proposal 
seeks to reduce the extent of the cost-shift to Food Stamps and Medicaid, which could yield 
substantial savings against CBO’s baselme.

While the Administration is generally supportive of this effort - to prevent States from 
changing cost allocation plans in order to shift greater administrative costs from the capped 
TANF block grant to open-ended Food Stamp and Medicaid administrative costs that are 
matched by the Federal government — we would need to carefully review the specific mechanism 
proposed. Furthermore, we would have very serious reservations about proposals that would cap 
Food Stamps and Medicaid administrative costs and would oppose a cap that would limit the 
ability of a State to manage its programs.
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The budget negotiators discussed changes to the Food Stamp and Medicaid programs at 
considerable length. Any further savings in this area would require mutual agreement, as would 
the allocation of those savings either to deficit reduction or to new spending.

We appreciate the Committee’s inclusion of several provisions of the budget agreement 
that are priorities for the Administration, such as refugee and asylee eligibility, welfare to work, 
and Earned Income Tax Credit (EITC) compliance:

Refugee and Asylee Eligibility -- The agreement would extend the exemption period 
from five to seven years for refugees, asylees, and those who are not deported because they 
would likely face persecution back home. The Administration supports the Chairman’s mark, 
which implements this policy and also extends the exemption to Cuban and Haitian entrants.

Welfare to Work — We are pleased that the Chairman’s mark includes a number of 
provisions that would address the Administration's priorities, including: the provision of formula 
grant funds to States based on poverty, unemployment, and adult welfare recipients; a sub-state 
allocation of the formula grant that appears similar to the formula passed by two House 
Committees, to ensure targeting on areas of greatest need; appropriate flexibility for grantees to 
use the funds for a broad array of activities that give promise of resulting in permanent placement 
in unsubsidized jobs; some funds awarded on a competitive basis; a substantial set-aside for 
evaluation; and a performance fund to reward States that are successful in placing long-term 
welfme recipients. We look forward to working with the Committee to refine these concepts. 
However, a number of other provisions, discussed above, raise serious concerns.

Minimum Wage and Workfare — The Chairman’s mark appropriately refrains from 
modifying current law with respect to the application of the minimum wage and other worker 
protections for working welfare recipients under TANF. The Administration believes strongly 
that everyone who can work must work, and everyone who works should earn at least the 
minimum -wage and receive the protections of existing employment laws - whether or not they 
are coming off welfare.

Earned Income Tax Credit (EITC) — The Chairman’s mark includes three proposals 
made by Treasury to improve EITC compliance. The mark would deny EITC for ten years for 
those who fraudulently claim the EITC; toughen recertification requirements for those denied the 
Eire as a result of deficiency procedures; and impose due diligence requirements for paid 
preparers. Treasury has proposed three other legislative compliance measures that we hope the 
Committee will also consider.

The budget agreement reflects compromise on many important and controversial issues, 
and challenges the leaders on both sides of the aisle to achieve consensus under difficult 
circumstances. We must do so on a bipartisan basis.
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I look forward to vvorking with you to implement the historic budget agreement.

Sincerely,

Franklin D. Raines 
Director

Identical letter sent to the Honorable Daniel Patrick Moynihan



OPTIONS

Exempt from FLSA and/or related labor protection laws (doesn’t help states meet 
minimum wage)

Allow states to count other benefits toward the minimum wage:

• Medicaid
» child care

housing 
• transportation

• Weaken work requirements by allowing states to meet more of the work requirements 
through education or training

• Exempt workfare from FICA/EITC, if necessary

• Other options?

Related Questions to answer:
• Does the Ways and Means proposal permit states to count training toward the minimum 

wage only after they have exhausted the other device for meeting the minimum wage 
(counting other benefits)?

• Does the Ways and Means proposal remove protections for race, gender, disability 
discrimination?

• How easy is it for states to meet the 30 hour work requirement via training?
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In section 5302(a), strike subsection (c) of section 

809 of the new part 8 being inserted thereby. p*

• » » •
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In section 403(a)(5)(B)(i) of the Social Security Act, 

as proposed to he added by section 9001(a), strike 

“2000” and insert “1999”,

Strike subparagraphs (H) and (I) of section ' 

403(a)(5) of the Social Securitj' Act, as proposed to be 

added by section 9001(a), and insert the Mowing:

^ “(H) PuM>iN'G.—The amount specified in

2 this subparagraph is $1,500,000,000 for each

3 of fiscal years 1998 and 1999.

Redesignate subparagraph (J) of section 403(a)(5) 

of the Social Security Act, as proposed to be added by 

section 9001(a), as subparagraph (I)..

V

• •

1997(l2;1l pyn.)



UriD LMDUr\ Df\niNcn ^F;\JDG\RECON97\BUDGET.wm

Strike subparagraph (K) of section 403(a)(5) of the 

Social Security Act, as proposed to be added by section 

9001(a).

Strike section 9004, redesignate section 9005 as sec­

tion 9007, and insert after section 9003 the foUovting 

(and amend the table of contents of title IX accordingly):

1 SEa 9004. RULES GOVERNING EXPENDITURE OF FUNDS

2 FOR WORK EXPERIENCE AND COMMUNITY

3 SERVICE PROGRAMS.

4 (a) In General.—Section 407 of the Social Security

5 Act (42 XJ.S.C. 607) is amended by adding at the end the

6 following:
7 “(j) Rules (jOvbbning‘Expenditl^e op Funds

8 FOR Work Experiencb and ComiuNiry Service Pro-

9 GRAMS.—

10

11

12

13

14

15

16 

17 

1$

“(1) In general.—To the extent that a State 

to which a grant is made under section 403(a)(5) or 

any other provision of section 403 uses the grant to 

establish or operate a work experience or community 

service ^x>gram, the Sta^jnaW^stablish and 

ate the program in accordance with this subsection. 

‘(2) Purpose.
enoe or community experience program is to provide 

experience or training for individuals not able toj>b-
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1 tain empI<nTnent in order to assist them to move to

2 regiUar employment. Such a program shall be de-

3 signed to improve the employability of participants

4 through actual work experience to enable indiNdduals

5 participating in the program to move promptly into

6 regular public or private employment. Such a pro*

7 gram shall not place individuals in private, for-profit

8 entities.

9 “(3) LtMITATlON ON PROJECTS-THAT MAY BE

10 UNDERTAKEN.—work experience or community

11 service program shall be limited to projects which

12 serve a useful public purpose in fields such as

13 health, social service, environmental protection, edu-

14 cation, urban and rural development and redevelop*

15 ment, welfare, recreation, public facilities, public

16 safety, and day care, and other purposes identified

17 by the State.

18 “(4) Maximum hours op participation per

19 MONTH.—A^State that elects to establish a work ex-

20 perience or commuiuty service program shall operate

21 the program so that each participant participates in
22 the program with the(ma^mulnKnumber of houre

23 that any such individual may be required to partiei-

24 pate in any month being a number equal to—

Jw 24. T997 (7;4t p.m.)
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1 “(A)(i) the amount of assistance provided

2 during the mouth to the family of which the in-

3 dividual is a member under the State program

4 funded under this part; plus

5 “(ii) the dollar value equivalent of any ben-

6 efits pro\ided during the month to the house-

7 hold of which the indiridual is a member under

8 the food stamp program under the Food Stamp

9 Act of 1977; minus

10 “(iii) any amount collected by the State as

11 child support vrith respect to the family that is

12 retained by the State; divided by

13 “(B) the greater of the Federal minimum

14 wage or the applicable State minimum wage.

15 “(6) Maximum hours of participation per

16 WEEK.—A State that elects to establish a work ex-

17 perienee or community service program may not re-

18 quire any participant in any such program to par»

19 tidpate in ^ such program for a combined total of

20 more than 40 hours per week.
21 /“(6T Rule of enterpretationV-TIus sub-

--------------------------------------- ----------------------------------------------------------------------------------------- ^ . - ■ \
22 section shall not be construed as authorizing the

23 prorision of assistance under a State program fund-

24 ed under this part as compensation for work per-
25 formed, nor shall a ^rtieipant be entitled to a sal- 7
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1 ary or to any other work or training expense pn)-

2 vided under any other provision of law by reason of

3 participation in a work experience or community

4 service progi'am described in this subsection. .

5 (b) RetrOaCTIYITY-—The amendment made by sub-

6 section (a) of this section shall take effect as if included

7 in the enactment of section 103(a) of the Personal Rc-

8 sponsibility and Work Opportunity Reconciliation Act of

9 1996.

10 SEC. 9005. STATE OPTION TO TAKE ACCOUNT OF CERTAIN

11 WORK ACTIVITIES OF RECIPIENTS WITH SUF-

12 FICIENT PARTICIPATION IN WORK EXPERI*

13 eNCE OR COMMUNITY SERVICE PROGRAMS.

14 (a) In General.'—Section 407(c) of the Social Secu-

15 rity Act (42 U.S.C- 607(c)) is amended by adding at the

16 end the following:

17 “(3) State option to take account op csr-

18 TAIN WORK ACTIVITIES OP RECIPIENTS WTTH SUFFI-

19 CIENT PARJICTPATION IN WORK EXPERIENCE OR

20 COMMUNITY SERVICE PROGRAMS.—Notwithstanding

21 paragraph (1) and (2) of this subsection and sub-

22 section (d)(8), for purposes of determining monthly

23 participation rates under paragraphs (l)(B)(i) and

24 (2)(B) of subsection (b), an individual who, daring

25 a month, has particTt>ated in a work experience or
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1

2

3

4

5

6

7

8 

9

10

11

community service program operated in accordance 

with subsection (j), for the maximum number of 

hours that the individual may be required to partici­

pate in such a program during the month shall be 

treated as engaged in work for the month if, during 

the month, the individual has participated in any 

other work gotiintv for a number of hours that is not

less than the number of hours required by sub­

section (c)(1) for the month minus such macrimum 

number of hours.”.

(b) RetkOaCTIVity.—^The amendment made by sub-

12 section (a) of this section shall take effect as if included

13 in the enactment of section 103(a) of the Personal Re-

14 sponsibility and Work Opportunity Reconciliation Act of

15 1996.

16 SEC. 8006. WORKER PROTECTIONS.

17 Section 407(f) of the Social Security Act (42 U.S.C.

18 607(f)) is amended to read as follows;

19

20 

21 

22

23

24

25

“(f) WoRKE§^ Protections.—

“(1) Nondisplacement in work activi­

ties.— ..
“(A) General PBomBiriON.—Subject to 

this paragraph, an adult in a family receiving 

assistance under a State program funded under 

this part attribuSible to funds provided by the
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1 Federal Government may fill a vacant employ-

2 ment position in order to engage in a work ac-

3 thity.

4 “(B) Prohibition against violation of

5 contracts.—k. work activity shall not^Violat^

6 an existingi contract for services or collective

7 bargaining agreement-
g “(C) Other prohibitions.—An adult

9 participant in a work activity shall not be em-

10 plo>*ed or assigned—
11 “(i) when any other individual is on

12 layoff finm the same or any substantially

13 equivalent job; or
14 “(ii) if the'employer has terminated

15 the employment of any regular employee or

15 otherwise caused an involuntary reduction

17 if its workforce with the intention of filling

Ig the vacancy so created with the partici-

19 P.|nt.
20 “(2) Health and safety.—Health and safety
21 (<jSdardr^bli^ed under Federal and State law

22 otherwise applicable to working conditions of em-

23 ployees shall be ec(ually applicable to working condi-

24 tions of participants engaged in a work activity.

e

/

h...
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1
2
3
4
5
6
7
8 

9
10
11
12
13
14
15
16
17
18
19
20 

21 
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‘(3) N0NT>ISCKIMINati05^.—In addition./u ••

protections provided und^' the provisions of law

specified in section 408(-6), an individual may not be

discriminated against with respect to participation in
work activities by reasc^d^gender^

“(4) Grievance procedure.—
“(A) In general.—Each State to which a

grant is made under section 403 shall establish

and maintain a procedure for- grievances or

complaints from employees alleging violations of
rvjcrw(t<3j^

paragraph (1) and participants in work aetivi- 

ties alleging violations of paragraph (1), (2), or

(3). \
“(B) Hearing.—The procedure shall in­

clude an opportunity for a hearing.

“(C) Remedies.—The procedure shall in­

clude remedies for violation of paragraph (1), 
(2), or (3), which miay^clude—

^ “(i) prohibition against placement of a 

participant with an employer that has vio­

lated paragraph (1), (2), or (3);
f *»

“(ii) where applicable, reinstatement
of an employee, payment of lost wages and 

benefits, and reestablishment of other rel-

Jun»24,1997(r.41 pjn.)
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1 evant terras, conditions and privileges of

2 employment; and

3 “(iii) where appropriate, other equi-

4 table relief.

5 “(5) Nonpreemption' op state non-

6 DISPLACEMENT LAWS.—The provisions of this sub-

7 section relating to nondisplacement of employees

8 shall not be construed to preempt any provision of

9 State law relating to nondisplaeement of employees
10 that af^t>rd$''great^protection to employees than is

11 afforded by such provisions of this subsection.”.

7
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In section 10617(a)(2), in the subparagraph (T) in­

serted by such section—
(1) strike “(or under the supervision of a physi­

cian)” and insert “(or as. prescribed by a physi­

cian)”, and
(2) strike “immediately after, or at” in clause 

(i) and insert “at, or within 48 hours after”.

> t
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June 13,1997

To*. Diana Fortune, The White House 

pp- Elaine Ryan, APWA

Re; Workers Comp and Comparable Worth language

AS wc discussed, attached are the provisions in the House Ways and Means 
bill related to Workers Compensation and the Education and the Workforce 
bill related to Comparable Worth for your information. You will note that 
The Workers Comp provisions apply to oil work activities under the TANF 
program. If you need to discuss this further, please feel free to call me at

682-0100 ext. 235. Thanks.
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Amendment In The Nature Of A 

SUBSTITUTB To ThE COMMITTEE PRINT 

Offered by Mr. Archer and Mr. Shaw

strike title IX and insert the following:

1 TITLE IX—COMMITTEE ON WAYS
2 AND MEANS-NONMEDICARE
3 SEC. 9000. TABLE OF CONTENTS.

4 The table of contents of this title is as follows:
Sec. 9000. Table of contents.

Sohtitle A—TANF Block Grant

See. 9001. Welfue>to>mrk gnnta.
Sec. 9002. Limitmion on amount of Federal flinda tnnsferable to title XX pn>- 

gnraa.
See. 9002. narification of timitarion on number of persons who may be treated 

as enjiaxed in work by reaaon of participation in educational 
acttvities.

Sec. 9004. Bequirod boon of work; health and safety.
See. 9005. Penalty for failure of State to reduce aaaiaunce for recipienta refiis> 

iiiK wiUwut ifuud cause to wort.

Subtitle B—Supplemental Security Income

Sec. 9101. Requirenient to perform childhood disability redeterminationa in 
missed cases.

Sec. 9102 Repeal of maintenance of effort requirements applieable to optional 
State programs for xupplemenUtion of SSI benefite.

6cc. 9103. PeeK for Federal admiiiistniliun of State supplemeniaiv pamenu.

Subtitle C—Child Support Enforcement

See. 9201. CloriCcatiuii of authority to permit certain radisclosures of wa^e and
claim information.

Subtitle D—Restricting Welfare and Public Benefiu for Aliens

Sea. 9301. Extension of eligibility period for refugees and cei%ain utlier quali­
fied aliens from S to 7 years for SSI and medicaid.

Sec. 9302. SSI eligibility for aliens receiving SSI on August 22, 19911
Sec. 9303. SSI cligibiLty for pei iuaneiii resident aliens who are members of an 

Indian trib«.
Sec. 9304. Venfication of eligibility for State and Inenl public benefits.
Sec. 9303. Derivative eligibility for benefits.
Sec. 930G. Effective dote.

June 9. 1997 (10.00 p.m.)
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9

10

11

12

13

14

15

16

17

18

19

20 

21

“(D) at the option of the State, in the case 

of child care assistance, the dollar value of such 

assistance; and

“(E) at the option of the State, in the case 

of housing benefits, the dollar value of such 

benefits.

“(4) Valuation of \fedicaid BE.vEnTS.—An- 

nually, the Secretary shall publish a table that speci­

fies the dollar value of the insurance coverage pro­

vided under title XEX to a family of each si2e, which 

may take account of geographical variations or other 

factors identified by the Secretary.

“(5) Treatment op recipients assigned to

CERTAIN POSITIONS WITH A PUBUC AGENCY OR 

NONPROFIT ORGANIZATION.—A recipient of assist­

ance under a State program funded under this part 

who is engaged in work experience or community 

service with a public agency or nonprofit organiza­

tion shall not be considered an employee of the pub­

lic agency or the nonprofit organization.

f^)_HE^TH_^D 5btFKTY.:>-Health and safety

22 standards established under Federal and State law other-

23 wise applicable to working conditions of employees shall

24 be equally applicable to working conditions of participants

25 engaged in a work activity. To the extent that a State

Jun*9, 1997 (10:00 p.m.)
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5

6

7
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9

10

11

12

13

14

15

16

17

18

19

20 

21 

22 

23

and the dollar value equivalent of any 

benefit? provided to the recipient dur­

ing the month under the food stamp 

program under the Food Stamp Act 

of 1977; di\-ided by

“(II) the minimum wage rate in 

effect during the month under section 

6 of the Fair Labor Standards Act of 

1938.

“(3) BENrEPiTS.—As used in paragraph (2)(A), 

the term ‘value of the benefits’ means—

“(A) in the case of assistance under , the 

State program funded under this port, the dol­

lar value of such assistance;

“(B) in the case of food stamp benefits 

under the food stamp program under the Pood 

Stamp Act of 1977, the dollar value equivalent 

of such benefits;

“(C) at the option of the State, in the case 

of medical assistance benefits provided under 

the Stale plan approved under title XTX, the 

dollar value of such benefits, as determined in 

accordance with paragraph (4);

Jun* 9,1997 (10:00 p.m.)
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[COMMITTEE PRINT]
June 10, 1997

[PROPOSED RECONCILIATION PROMSION]

1 TITLE V-COMMITTEE ON EDU-
2 CATION AND THE
3 WORKFORCE
4 Subtitle A—TANF Block Grant
5 SEC. 3001. WELrARE-To'.WORK GRANTS:

6 (a) Grants to States.—Section 4D3(a) of the So-

7 cial Security Act (42 U.S.C. 603(a)) is amended by adding

8 at the eud the following:

9
10 

11 

12

13

14
15

16
17

18

19
20 

21

“(5) Wblfare*to*work grants.—

"(A) Formula grants.—

“(i) Entitlement.—A State shah be 

entitled to receive from the Secretary a 

grant for each fiscal year specified in sub- 

paragraph (H) of this paragraph for which 

the State is a welfare-to-work State, in an 

amount that docs not exceed the lesser 

of—

“(I) 2 times the total of the ex­

penditures by the State (excluding 

qualified State expenditures (as de­

fined in section 409(a)(7)(B)(i)) and



SENT BY:APWA 6-16-97 : 6:00AM : 1567131:? 6/ 7

F; SAC 105HEA RECON EDPRINTOOl IILC.

25

work for the month by refcson of participa.tion 

m vocational educational trainin'?, or deemed to 

be engaged in work for tlie month by reason of 

subparagraph (C) of tliis paragraph.’'.

(b) RETROACTmTY.—The ameudinent made by sub-

6 section (a) of this section shall take effect os if included

7 in the enactment of section 103(a) of the Personal Re-

8 sponsibility and Work Opiwrtunitj" Reconciliation Act of

9 1996.

SEC. 5004. COMPENSATION: MAXIMUM REQUIRED HOURS

11 0£W0RK ACTIVITIES. ^

12 (a) In General.—Section 407 of the Social Security

13 Act (42 U.S.C. 607) is amended by adding at the end the

14 following;

15 “(j) COMTBNSATION.—k State to which a grant is

16 made under section 403 may not require a recipient of

17 a.s.sistance under the State program funded under this

18 part to paiticipate in a work acLivity described in pai a-

19 graph (1), (2), or (3) of subsection (d) unless the recipient 

70 is compeTi.sated at the same rates, including periodic in-

21 creases, as b'ainees or employees who ai’e similarly silu-

22 ated in similar occupations by the same employer and who

23 have similar training, experience and .skills, and such rates

24 shall be m accordance with applicable law.
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1 “(k) Limitation on NirMUKR ok Hch rs; Per

2 TfLvr a Rectpient ok .Usi^tanve M\y Be Re-

3 vriRED TO PiXRTICTPATE J\ OV-THE-JOH Tr.UNINo. AND

4 WITH A Public Agency or Nonprofit Org.^niza-

5 noN.—

6

7

8

10

11

12

13

14

15

16

17

18

19

20 

21 

22

23

24

(1) In general.—-A State to which a graui 

is made under section 403 may not require a recipi- 

ent of assistance under the State progi-am funded 

under tins part to be assigned to on-the-job training, 

and to a work ejcperience or community service posi­

tion with a public agency or nonprofit organisation 

during a month for more than the allowable number 

of hours determined for the month under paragraph 

(2).

“(2) Allowable number op hours.—

(A) In general.—Subject to subpara­

graph (B), the allowable number of hours deter-

niiued for a month under t.hiR paragraph is__

“(i) the v-alue of the includible bene­

fits proWded by the State to the recipient 

during the month; divided by

“(ii) the minimum wage rate in effect 

during the month under section 6 of the 

Fair Labor Standards Act of 1938.

jjne 10. 1997
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receive at least the minimum wag

and thereby D ^ and family and medical leave. protection against

displacement.
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^ Bruce N. Reed
06/25/97 12:17:34 PM

Record Type: Record

To: Cynthia A. Rice/OPD/EOP, Elena Kagan/OPD/EOP, Diana Fortuna/OPD/EOP

cc:
Subject: ELSA & displacement memo

Hilley has asked us to prepare options for conference on FLSA, displacement, privatization, and other 
welfare issues. We need to do some serious policy work on what we can live with, and we'll have to 
figure out the right way to involve DOL, HHS et al.

Let's talk about how we're going to do this.



Can States Afford to Pay the Minimum Wage 

to Welfare-to-Work Participants?

Some have argued that applying basic labor law protections to welfare-to- 

work recipients is too expensive. This argument is both false and misleading. 
First, the range of options available to the states and the current block grant levels 

combine to assure that every state can meet the laws’ requirements. In fact, every 

state but Mississippi could afford to pay the minimum wage to all participants 

even if none of the education and training options, which because they are not 
work do not require the payment of wages, were used. Second, it is just plain 

wrong to argue that we can successfully encourage a transition from dependency 

to self-sufficiency if we do not afford program participants protections afforded to 

every other American worker.

STATES HAVE PROGRAM FLEXIBILITY 

AND BUDGET SURPLUSES

States have 13 options for meeting work requirements, many of which are 

activities that would most likely NOT be covered by the FLSA coverage, 
such as job readiness training, or time in vocational-education, and fulfilling 

high school. Minimum wage standards will have no effect on the cost of 

these options and these programs will be more suited to the particular needs 

of many welfare recipients.

Although federal requirements for hours-of-work increase over time, the 

range of options for meeting these work requirements also expand.

States have significant flexibility about how to meet work requirements. 
They can limit the numbers of people in workfare without cutting off aid 

(e.g., by age of kids, opt-out of 2 month community service option, waiver 

from food stamp work requirement to relieve pressure of finding so many 

"slots").

Some states are already very far along in meeting the initial work 

requirements (NY already relies heavily on vocational education; Illinois 

and Pennsylvania may already meet their first year work requirements 

without having to place more recipients).



WELFARE TO WORK CAN ONLY WORK 

WHEN WORK IS HONORED

The most important goal of welfare-to-work policy — placing former 

welfare recipients in unsubsidized, private sector jobs -- will be encouraged 

by increasing the standards required under other options. Employee 

protections are a positive incentive for states to pursue comprehensive 

reform.

The whole point of welfare reform is reduced welfare dependency. The key 

to reduced dependency is living-wage work and skill development.

Any Congressional action to reverse the Administration’s position would 

run counter to every legislative effort to reform welfare by expanding work. 
Since the original Social Security Act, federal policy has acknowledged that 
pressure to enforce work must also include pressure to raise living standards 

through fair payment. Many federal programs (WPA, CWTP, CETA) 

required prevailing wage payments, not just minimum wage.

If states cannot meet the competing demands of creating jobs, defending 

living standards, and protecting state budgets, the Department of Health and 

Human Services has the power to grant additional flexibility under 

“reasonable cause” exemptions.

BACKGROUND STATISTICS ON THE 

IMPACT OF MINIMUM WAGE REQUIREMENTS

The new welfare law requires states to have 25 percent of their caseloads in 

work-related activities for 20 hours a week this year. Any estimates of the 

impact of minimum wage coverage must acknowledge that (1) not all work 

activities will be covered by the minimum wage, (2) not all welfare 

recipients have to be in work, and (3) not all recipients will be forced to 

work full time. These realities make detailed estimates difficult.



The Center on Law and Social Policy has estimated that only one state 

(Mississippi) would be unable to conform with the welfare law’s current 
work requirements without increasing benefit levels if food stamps are 

included in the calculation of earnings. This is already allowable under the 

Food Stamps Workfare program, a program which also includes minimum 

wage requirements.

Minimum wage requirements could easily be met by employers involved in 

workfare programs. The median state grant of $383 means that in more 

than half of the states employers would only have to pay 70 cents an hour or 

less to meet FLSA requirements.

State grants under the Temporary Assistance for Needy Families program 

(TANF) are set at 1994 levels, but caseloads have fallen. States receive 

funding for 5.0 million families, but current caseloads are only 4.1 million. 
The difference between funding and caseloads will make it easier for states 

to comply.

The Urban Institute reports that even in 1994, before the welfare law passed, 
23 percent of all adults receiving welfare were engaged in work activities or 

training that may be allowable under TANF work requirements.

WHAT THIS MEANS FOR EMPLOYEES

Without FLSA coverage, workers sitting right next to each other doing 

exactly the same tasks will see that one is getting at least the minimum 

wage and the other is not. Acknowledging the employee status of workfare 

participants is key to promoting workplace acceptance.

If the intent of welfare reform is to get welfare recipients into the real world 

of work, then they should experience the real world of work; if we want 
them to be able to support their own families off of welfare, they should be 

working at jobs that pay at least the minimum wage.

Without FLSA coverage, employers will have incentives to fill positions 

with much cheaper welfare recipients rather than "regular" workers, 
degrading the entire lower end of the labor market in the process. In 

Mississippi, for example, a workfare worker working the required 20 hours 

a week would earn the equivalent of only $1.50 an hour for their grant.



WHAT THIS MEANS FOR EMPLOYERS

Without FLSA coverage, employers could hire welfare recipients for free, 
even if their welfare grant divided by the hours worked were less than the 

minimum wage. With FLSA coverage, employers would have to at least 
chip in the extra on top of the grant subsidy to come up to the minimum 

wage (see estimate above).

Employers will still enjoy heavily subsidized workers through workfare and 

tax breaks.

When the public supported welfare reform, we don't believe they intended 

welfare reform to provide free labor for businesses.

In some states, private businesses can get tax breaks on top of the 

subsidized labor so that they have heavy incentives to displace current 
workers or create short-term positions solely to take advantage of low-cost 
labor.

AFL-CIO Public Policy Department

j;\...\flsa2.txt
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DRAFT June 17, 1997

ANALYSIS OF COMPENSATION AMENDMENT TO 
TANF UNDER EDUCATION AND WORKFORCE COMMITTEE 

BUDGET RECONCILATION LEGISLATION

Budget Reconciliation Legislation approved last week by the House Committee on 
Education and the Workforce amended TANF to include a requirement relating to 
compensation for certain work activities. (Section 5(K)4 of the Act which amends 
Section 407 of the Social Security Act)

The requirement only applies to three work activities: unsubsidized 
employment, subsidized private sector employment, and subsidized public 
sector employment. It does not apply to the other TANF work activities.

A Democratic amendment that would have extended the requirement to work 
experience, on-the-job training, community service programs, and the 
provision of child care services was defeated on a party line vote.

The provision states that a recipient may not be required to participate in the 
specified work activities unless the recipient is compensated at the same rates, 
including periodic increases, as trainees or employees who are similarly 
situated in similar occupations by the same employer, and who have simUar 
training-,~e^erience, and .skills, and that such rates shall be in accordance with 
applicable law:

This provision is very similar to a requirement included in the House-passed 
bipartisan job training reform legislation - H.R. 1385, except in that Act the 
requirement would apply to individuals participating in on-the-job training or who are 
employed in any of the other activities under the Act.

The provision also is similar to - but narrower than - provisions in JTPA and its 
predecessors, JTPA requires all individuals employed in activities under the Act to 
receive the same rates of pay as individuals employed in similar occupations by the 
same employer. In addition, JTPA requires all OJT participants to be compensated at 
the same rate as similarly situated employees. These provisions do not contain the 
additional factors of linking the wages to workers "who have similar training, 
experience, and skills."

The JOBS regulations also required that participants in on-the-job training be 
paid at the same rates as similarly situat^ employees.

The Administration’s 1994 Work and Responsibility Act contained a provision 
similar to JTPA applying to all participants employed under the WORK 
program.
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These wage protections have historically accompanied Federal employment and 
training programs in order to ensure that participants are equitably compensated for 
the work performed and that the wages of currently employed workers are not 
underm in^.

As noted, tlie Education and Workforce provision is narrower in application than 
H.R. 1385 and current law, since it is limited to only three work activities and 
imposes an additional requirement not contained in current law that the similarly 
situated worker have similar experience, training, and skills.

Therefore, the provision is quite limited in scope. Even if the requirement was 
extended to community service programs, interpretative questions could arise about 
whether there are any other regular employees who are similarly situated or who have 
similar experience, training, or skills.



Prevailing Wage Language

Description: The EdAVorkforce mark would amend TANF so that a recipient may not be required 
to participate in the following work activities:

• unsubsidized employment
• subsidized private sector employment
• subsidized public sector employment

“unless the recipient is compensated at the same rates, including periodic increases, as trainees or 
employees who are similarly situated in similar occupatons by the same employer and who have 
similar training, experience and skills, and such rates shall be in accordance with applicable law.”

Precedents
JTPA: Requires all individuals employed in activities under the Act to receive the same rates of 
pay as individuals employed in similar occupations by the same employer; requires OJT 
participants to be compensated at the same rate as similarly situated employees; does not link the 
wage to workers “who have similar training, experience, and skills”

HR1385: Similar to JTPA
u

Administration’s 1994 bill: Persons in WORK assignments who are performing work equivalent 
to that done by others working for the same employer will be similarly compensated.

CWEP: After 9 months of CWEP, prevailing wage requirements kicked in
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U.S. Department of Labor Office of the Assistant Secretary for Policy 
200 CoiistiUilion Avenue NW,
Room S-2312 
Washington, D.C. 20210 
Phone 202-219-6197 
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FAX COVER SHEET

June 18,1997

TO: Cynthia Rice
Dianna Foitmia

FAX: 456-7431

FROM; Stacey Grundman

MESSAGE: See attached — per your request.
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DATE:

TO: Richard Roussel
Asaietant Regional Adniinistrator 
Office of Family Security

PROM: Diann Dawson
Acting Director
Office of Family Assistance

SUBwTlCT; JOBS Alternative Work Experience

This response was prepared by staff In the Division of jobs 
Program in consultation with the Office of General Counsel. We 
apologize for the delay in responding to your inquiry.

ISSUE:

The issue is whether private for profit employers can be 
used for Alternative Work Experience placements.

BACKGROUND:

A Tribal JOBS grantee has submitted an amendment to its JOBS 
plan in which the Tribe wants to implement an Alternative 
Work Experience program (AWE), As part of an AWE, the Tribe 
wants to place participants with private for profit 
employers in addition to public and private non-profit 
employers.

Section 482(d)(1)(A)(ii)(IV) of the Social Security Act (the 
Act), added by the Family Support Act of 1988, provides that 
as an optional component in their JOBS program. States and 
Tribal JOBS grantees may offer "community work experience 
programs as described in subsection (f) or any other work 
experience program approved by the Secretary." This is the 
only reference in the Act to an alternative program to the 
Community Work Experience Program (CWEP).

CWEP itself was an existing program at the time the Family 
Support Act was enacted, having been established by the 
Omnibus Budget Reconciliation Act of 1981 (Public Law 97- 
35). The purpose of CWEP is to provide training and work 
experience for AFDC recipients in order to assist them in 
moving into regular employment. The former CWEP regulations 
at 45 CFR part 238, which no longer apply to States (or
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Ti-ibes) with JOBS programs, limited CWEP apoiiuura Lu public 
agencies and non-profit organizations (45 CFR 238.50] and 
limited assignments Lo thuse LliaL serve a uselul public 
purpose (45 CPR 238.52(a)). 45 CFR 238.52(b) prohibited the
use u£ CWEP paiticipants to displace persons currently- 
employed or to fill established unfilled position vacancies.

The preamble to the original final CWEP regulations 
Indicates that private for profit, entitles were consciously 
excluded as CWEP sponsors (47 PR 5659 dated February 5,
1982) . -10 was reasoned that there was a higher risk that
CWEP participants would be used to displace regular 
employees because potentially less control could be 
exercised over private for profit entities. It was also 
felt that private tor protit entities could gain an unfair 
advantage through the use of free labor. Despite a 
prohibition on private for profit CWEP placements, it was 
believed substantial employment opportunities would still 
result.

Currently, section 482(f) of the Social Security Act limits 
CWEP projects to those which serve a useful public purpose. 
In addition, section 484(c) of the Act prohibits the use of 
any work assignment under the JOBS program to displace any 
currently employed worker or position.

As mentioned above there was only a limited reference to 
alternative work exp°~>"ipTica 7^0 Family Support Act and 
the accompanying Conference Report. Thus, it is not clear 
what Congress intended when authorizing an alternative to 
CWEP in the Family Support Act.

In looking to the preamble to the JOBS regulations for 
guidance on what features an AWE program might have, the 
only guidance found was at 54 PR 42192 which indicates that 
"an alternative work experience program could be modeled 
after the WIN work e^^perience program." The Work Incentive 
Program (WIN) was established in 1967 by Public Law 90-246 
and it was repealed by Public Law 100-485, the Family 
Support Act of 1988.

T.-iVe CMRP, the purpose of WTN wss t-.he empl nyabi T-1 ty of APDC 
recipients. It had several components, one of which was the 
work e-jcpe.r-i enop. program. The pri-no-ipal feature of the WTM 
work experience program, authorized by section 432(b) (2) of 
the Social Sec\:rity Act, allowed a participant to be 
assigned to a full-time, temoo^rv position for a limited
■number of weelFp. The" rpguiarion at 45 CFR 224.35(b) (which 

^^fas-nancKanged from 1974 until the repeal of WIN) limited 
participation in WIN work experience to thirteen week.? for
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any one individual. Unlike CWEP, which limited the number 
of hours an individual could participate, WIN work 
experience allowed States to place participants in full-time 
positions. Another characteristic of win work experience 
was the prohibition against the displacement of employed 
workers. In addition, WIN work experience positions could 
only be with public and private non-profit entities per 
section 432(c) of the Social Security Act. This same 
section prohibited placements with private for profit 
entities.

RESPONSE:

The Social Security Act does not currently prohibit the use 
of private for profit employers as sponsors in Alternative 
Work Experience programs. For Tribes and Alaska Native 
organizations that operate JOES programs, current regulation 
(45 CFR 250.94(e)(2)(v)(A)) states that "innovative 
approaches with the private sector are encouraged if they 
are consistent with the purpose of JOBS to assist AFDC 
recipients to avoid long-term dependency."

Therefore, current policy is to approve AWE programs that 
include private for profit entities as sponsors.

Although the statute does not exclude private for profit 
employers. States and Tribes must exercise great care if 
they choose private for profit employers. Assignments 
should be with a private for profit entity that functions 
like a public or nonprofit private agency and should be in 
areas that clearly serve a public service as described in 
the existing JOBS regulations. An example would be a 
private for profit hospital, such as Kentucky does. States 
and Tribes must also take care that any work assignment 
meets the requirements of section 484 of the Social Security 
Act.

To make the most of a limited placement period, a State or 
Tribe could set the number of hours participants could work 
and not use the formula mandated by CWEP. For example, all 
participants could be required to work twenty hours a week.

While a few assignments with private for profit enterprises 
that do not function like a pt±>lic agency may be 
permissible, alternative work experience assignments should 
not result in or give the appearance of free labor. Nor 
should they give or appear to give an employer an unfair 
advantage over competitors. Thus, it seems reasonable that 
any AWE placements made with private for profit entities be 
limited in length. We recommend a placement of no more than 
thirteen weeks as a reasonable amount of time.
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Additionally, it is expected that the President's welfare
reform proposal to be announced soon. All phases or the
JOBS program are being reviewed in the context of welfare
reform. As a result there may be changes in various aspects
of the current JOBS program.
We hope this information is helpful to you. Questions on
Tribal JOES policy may be directed to Anita Grandpre at 202
401-4638. Questions on JOBS policy may be directed to Ann
Barbagallo at 202-401-5139.

cc: ACF Regional Administrators
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SUBJECT: Options on Minimum Wage for Workfare Legislation � {l v,--e � 4Y'ls, �-

As you know, �e have been steadfast in our position that welfare recipients engaged in workfare o f17 on_r
should receive the minimum wage. We oppose the current House proposal, arguing that it would 
undermine the fundamental goals of welfare reform. Since the House appears poised to pass a 
reconciliation bill contrary to our position, it is appropriate at this point for you/us to consider 
whether there are any modifications to current law that we would consider, or whether our 

�position is so strong that you would veto any bill with a change to current law on this issue.

Packground: In May, the Department of Labor issued a ruling that the Fair Labor Standards Act 
(FLSA) applies to welfare recipients in workfare programs, including payment of the minimum 
wage and labor protections such as occupational safety and anti-discrimination laws. There is an 
exclusion for trainees, but it is so narrowly drawn that states will probably find it difficult to meet 
its requirements and still count the activity toward the welfare law's work participation rates. 

Initially, it should be comparatively easy for states to comply with the minimum wage 
requirement, particularly since we are allowing states to count food stamps as well. However, the 
requirement becomes more difficult over time as the work requirements increase from 20 to 30 
hours a week. (Actually, the law allows states to keep the requirement at 20 hours indefinitely by 
using training to fill the hours from 20 to 30, but this is somewhat difficult from a practical 
standpoint, and some states have passed laws with tougher requirements.) 

For example, only Mississippi's welfare grant is so low that it would have difficulty converting it 
into 20 hours of a minimum wage payment in 1998, in combination with food stamps, for the 
average family size of three. In that same year, eight states would fall short of this mark for 
families of only two. By the year 2000, the number of states with shortfalls grows to 21 for 
families of three, and to 41 states for families of two. 

It is important to note that workfare is hardly the only tool available to states to move people 
from welfare to work. Workfare should have a limited, transitional role, since private sector jobs 
are the only way to ensure that those on welfare become truly independent. 

Congressional Proposals: The House Republicans have language in their reconciliation bill that 
would exempt welfare recipients engaged in workfare from the Fair Labor Standards Act or any 
other federal law, except OSHA. It would ostensibly require payment of the minimum wage, but 
would render this meaningless by permitting states to count child care, Medicaid, and housing 
benefits toward that payment. (The Department of Labor's ruling does allow states to count food 
stamps, since this is permitted under current law.) We have stated our view that this essentially 
creates a subminimum wage for workfare participants. Finally, it would also allow states to count 
additional hours of job search, education, and training toward the welfare law's work 
requirements. This would be the first weakening of the law's hard-won work requirements, and it 
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House Republicans and Democrats are now engaged in negotiations on this issue. They are \: 
considering dropping the Republican plan to count other benefits, relying instead on letting states 

..::J.. count education and training as work where necessary. The Republicans also appear willing to t-. 1, 
compromise and extend anti-discrimination laws to those in workfure. 

J 
� 

In contrast, the Senate has no FLSA language at this point, but they may simply be recognizing 
-1: � -�the likelihood that they would have difficulty with the issue on the floor, preferring to let it come 

1 up in conference. 

� J .S: If we decide to move from our current position, our alternatives would fall into four key areas. � 
::::-1 Option 1: Count benefits other than food stamps toward the minimum wage: Counting 

Medicaid, child care, transportation, and/or housing benefits toward the payment of the minimum 
wage would make it far easier on states, but it would raise a number of other issues. First, since 
these benefits don't count toward the minimum wage for the working poor, it would effectively 
create a subminimum wage for those on welfare. Second, it could set a precedent for further 
erosion of the minimum wage by counting all kinds of other benefits for other low-wage workers. 
Third, it would make workers on workfare "cheaper" than those who are not, making 
displacement more likely. Finally, placing a value on these benefits is often very difficult to do, 
and requires recordkeeping and systems to keep them up-to-date that the states find burdensome. 

�'­
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Each agency offering a benefit feels strongly that that benefit should not count toward the � minimum wage. HHS feels very strongly about Medicaid and, especially, child care. HUD argues 
vigorously against including housing benefits. 

� 
Option 2: Allow more activities_ to count toward the work requirements: This option is probably � 

· the one most attractive to the greatest number of parties, but it is a fundamental weakening of the
� hard-won work requirements in the law. Some may argue that we should embrace this proposal

since the Republicans have given us political cover by proposing it themselves. However, to -f. 
allow the states to throw the work requirements overboard at the first sign of difficulty is not an 

� auspicious start to implementing this law. � �s{ -- Who-tft,(�111cO t{ � 
� 
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HHS and Labor would not oppose changes m this area. , I (; hi 0� \� it crfh � � � 
Option 3: Exempt workfare participants from other labor protections: Although this option does 
not help states find the money to meet the minimum wage, apparently much of the states' anxiety 
on this issue is actually focused on labor protections. There seems to be general agreement, even 
from the Republicans, that OSHA protection and race/sex anti-discrimination statutes should 
apply. The hazier issues are enforcement of the minimum wage and other labor protections. 
These include whether individuals should have a private right of action; whether the Labor 
Department's Wage and Hour Division can bring an action; and whether workfare participants are 
eligible for unemployment insurance and benefits, overtime, and family and medical leave (what 
about ADA?). Obviously, it is possible to pick and choose from this list, either by starting with 
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existing law and specifying which protections are excluded, or by saying that existing law does 
not apply and adding back certain protections. 

Pa e3 

/The Department of Labor feels most strongly that we should not consider changes in this area, 
'. J �articularly in the area of enforcement. ,,-- �i,,p f 4 i r1 L,Jh y ( � pv\' Cf2.M f/ h') 1
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Option 4: Exempt workfare recipients from FICA and the EITC: Treasury still has not ruled 
whether current law requires payment of FICA taxes and EITC for workfare recipients. These 
two issues are linked legally so that either both or neither will apply. The IRS is developing two 
scenarios for release. One outlines what type of state work program would require FICA and 
EITC payments, while the other explains the type of work program that would· not trigger these 
payments. It seems probable that most states' programs would fall into the first category, making 
the states extremely unhappy. The IRS is still probably a few weeks away from completing this 
analysis. 

We could agree to legislation specifying that workfare participants are not required to contribute 
to FICA and are not eligible for the EITC. This would be partially consistent with our 1994 
welfare reform bill, which allowed the EITC but did not apply FICA. The logic of doing so is that 
it keeps private sector jobs more attractive than workfare for individuals, which is a crucial policy 
goal for us. And not allowing the EITC avoids increasing its identity as a "welfare" program. 

Treasury strongly prefers to avoid amending the EITC, because they fear o ening the program up
to change on the Hill at this time. )I\-<� -{J-c � r'Jl__,
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Making Work Pay
The Case for Raising the Minimum Wage

Office of the Chief Economist March 1996

This document was prepared in early 1996 to outline the case for raising the minimum wage. It outlines 
who earns the minimum wage and answers questions about the likely impact of raising the minimum.

NOTE: The full report is also available in PDF format. In order to view PDF documents you must 
have a PDF viewer ((e.g., Amber or Acrobat Reader) available on your workstation.

Fact Sheet

Americans know a raise in the minimum wage is one way to help make work pay. For many working 
Americans an increase in the minimum wage will make the difference between living in poverty and not. 
Furthermore, a higher minimum wage - a floor to ensure workers that they're getting a fair deal for their 
efforts — provides a foothold into the middle class for many other families.

The Problem: The Minimum Wage is Worth Less Than It Used to Be

The Federal minimum wage is currently $4.25 per hour. Adjusted for inflation, the value of the minimum 
wage has fallen by nearly 50 cents since it was last increased in 1991, and is now 29% lower than it was 
in 1979. If left unchanged, its real value will be at a forty-year low by January 1997.

Raising the minimum wage is one way to make work pay. A recent study concluded that the decline in 
the real value of the minimum wage since 1979 accounts for 20% of the rise in wage inequality for men, 
and 30% for women (see DiNardo, Lemieux & Fortin). According to the Bureau of Labor Statistics, 3.66 
million workers paid by the hour earn at or below the minimum wage. An increase in this living wage is a 
strong response to the stagnant incomes that many of these workers face.

Many Adults Rely on the Minimum Wage as a Living Wage

Contrary to popular opinion, the average worker affected by an increase in the minimum wage is not just 
a teenager flipping hamburgers. Only one in fourteen is a teenage student from a family with above 
average earnings.

The fact is, almost two-thirds of minimum wage workers are adults, and four in ten are the sole bread 
winner of their family.

Increasing the Minimum Wage Lifts Families out of Poverty

Twenty percent of those living on the minimum wage the last time it was raised in 1991 were in poverty,
nnA on o/l/Utlnnol 1 "JO/, niara nao<- nntrartir Tn 1 OQT Drac.;/^on<■ AvnonWa/l iVia tJoma/^ Tnnnn^o Tov r'raAii-
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(EITC), which raised income for 15 million families, helping many working families move above the 
poverty line. Yet to complete the goal of insuring that full-time working families are out of poverty, we 
need to rmse the minimum wage. Recent analysis by the Economic Policy Institute and preliminary work 
by the Department of Health and Human Services suggests that 300,000 people would be lifted out of 
poverty if the minimum wage was raised to $5.15 per hour. This figure includes 100,000 children who are 
currently living in poverty.

The current poverty line for a family of 4 is $15,600. A family of 4 with one worker earning $4.25 an 
hour and working full-time year round ($8,500) would receive a tax credit of $3,400 under the 1996 
provisions of the EITC, will collect food stamps worth $3,516, and will pay $650 in payroll taxes. This 
family would end up $834 below the poverty line. On the other hand, for a family of 4 with one worker 
earning $10,300 (a full-time year round worker at $5.15 per hour), the EITC would provide the maximum 
tax credit ($3,560), food stamps would provide $2,876, and they would pay $788 in payroll taxes. The 
increase in the minimum wage — along with EITC and food stamps — would lift this family out of 

poverty.

What a Moderate Increase in the Minimum Wage Would Mean for Workers

The President's proposal to raise the minimum wage by $.90 would generate $1800 in potential income 
for minimum wage workers.

Based on expenditure patterns of an average family, $1800 would buy:

□ Seven months of groceries
□ One year of health care costs, including insurance premiums, prescription drugs, and out- of-pocket 

costs
□ Nine months' worth of utility bills
□ More than a full-year's tuition at a 2-year college
□ Basic housing costs for almost 4 months

Many Working Women Depend upon the Minimum Wage

Fifty nine percent of workers earning fi’om $4.25 to $5.14 per hour are women; of those, 72 percent are 
adults 20 years old or over. The President's proposal to increase the minimum wage would raise wages of 
more than 5.7 million working women. This includes more than 950,000 Afncan-American women and 
760,000 women of Hispanic origin. Single heads of households, who are often women, represent over 
one-fifth of all families who currently rely on the earnings of a worker making $4.25 to $5.14 per hour.

A Moderate Increase in the Minimum Wage Does Not Cost Jobs

The standard criticism of the minimum wage is that it raises employers' costs and reduces employment 
opportunities for teenagers and disadvantaged workers. However, sevferal studies have found that the last 
two increases in the minimum wage had an insignificant effect on employment. Furthermore, an extension 
of the time-series studies that had previously been used to claim that raising the minimum wage decreases 
employment, no longer finds a significant impact.

In a recent review of the literature. Professor Richard Freeman of Harvard, a widely respected labor 
economist, wrote: "At the level of the minimum wage in the late 1980s, moderate legislated increases did
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not reduce employment and were, it anything, associated witn mgner employment in some locales."

In discussing the minimum wage, Robert M. Solow, a Nobel laureate in economics at the Massachusetts 
Institute of Technology, recently told the New York Times, "The main thing about (minimum wage) 
research is that the evidence of job loss is weak. And the fact that the evidence is weak suggests that the 
impact on jobs is small."

Americans Want an Increase in the Minimum Wage

The American public supports increasing the minimum wage by a solid margin. Nearly every survey finds 
overwhelming support for raising the minimum wage. For example, a national poll conducted in January 
1995 for the Los Angeles Times found that 72% of Americans backed an increase in the wage, 
confirming a December 1994 Wall Street Joumal/NBC News survey that found raising the minimum 
wage is favored by 75%.

Despite expected criticism in some comers, the minimum wage has traditionally had bipartisan support. In 
1989, the minimum wage increase passed the House by a vote of 382 to 37 (with 135 Republicans voting 
for the bill), and 89 to 8 in the Senate (with the support of 36 Republicans).

Currently, ten states and the District of Columbia have minimum wages that exceed the Federal minimum 
wage (Alaska, Connecticut, Hawaii, Iowa, Massachusetts, New Jersey, Oregon, Rhode Island, Vermont 
and Washington). Delaware is expected to pass legislation that will raise its minimum wage on April 15, 
1996. Hawaii's minimum wage is $5.25 an hour and Massachusetts will match this in January 1997; New 
Jersey's is $5.05.

The Minimum Wage
Myth and Reality

The federal minimum wage now stands at $4.25 per hour. A person who works full-time all year long at 
that wage earns only $8500 in a year. The buying power of the minimum wage is already 29 percent 
lower than in 1979 - and if left unchanged, will he at its lowest point in 40 years by January 1997. To 
restore that buying power and to make work pay, the President has challenged Congress to raise the 

minimum wage.

But the debate has been muddied by several myths that anti-minimum wage forces repeat at every 
opportunity.

Myth: The only Americans working for the minimum wage are teenagers.

Reality: 63 percent of minimum-wage workers are adults age 20 or over. (Source: Bureau of Labor 
Statistics)

Myth: Minimum wage workers don't support families.

Reality: The last time the federal minimum wage was increased, the average minimum wage worker 
brought home 51 percent of his or her family's weekly earnings. (Source: Analysis of Census Bureau's 
Current Population Survey by Professors David Card and Alan Krueger)
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Myth: Raising the minimum wage hurts the poor by causing job loss.

Reality: Nearly 10 million working Americans would get a pay raise if the minimum wage is increased to 
$5.15 per hour. As Nobel Prize-winning economist Robert Solow said, "[T]he evidence of job loss is 
weak. And the fact that the evidence is weak suggests that the impact on jobs is small." (Source: New 
York Times, January 12, 1995)

Myth: The only study showing that raising the minimum wage does not cost jobs was a study funded by 
the U.S. Labor Department.

Reality: One major study - conducted in 1992 and financed by Princeton University and the University 
of Wisconsin ~ was published by two Princeton University economists. One of those economists later 
joined the Labor Department. (Source: Washington Post, January 11, 1995) Furthermore, a similar 
conclusion has been reached by at least ten other independent studies.

Myth: Raising the minimum wage will have a negligible impact on people's lives.

Reality: A 90-cent per hour increase in the minimum wage means an additional $1,800 for a minimum 
wage earner who works full-time, year round — as much as the average family spends on groceries in 
more than 7 months. (Source: Bureau of Labor Statistics)

Myth: Increasing the minimum wage has always been a bitter, partisan issue that only Democrats have 
supported.

Reality: In 1989, the last time the minimum wage was increased, the House of Representatives vote in 
favor of the proposal was 382 to 37, and the Senate vote was 89 to 8. Indeed, Senator Dole said at the 
time, "[Tjhis is not an issue where we ought to be standing and holding up anybody's getting a 30 to 40 
cents an hour pay increase, at the same time that we're talking about capital gains. I never thought the 
Republican Party should stand for squeezing every last nickel from the minimum wage." (Source: 
Congressional Quarterly Almanac 1989)

Making Work Pay

Questions and Answers on Raising the Minimum Wage

With unemployment at its lowest level in years, should we be tinkering with the minimum wage? 
Won't an increase in the minimum wage hinder the creation of new jobs?

The minimum wage is currently valued at 29% lower in real terms than it was in 1979.

A number of recent studies have found that a moderate rise in the minimum wage has little, if any, affect 
on job creation starting at such a low level. In fact, "The impact of a minimum wage rise on jobs is small," 
the New York Times quoted Nobel Laureate Robert Solow as saying. The Times also reported that 
economists agree that a minimum wage rise will lift the incomes of low wage workers.

Isn't the minimum wage poorly targeted to people in poverty? The Democratic Leadership 
Council reports that a number of minimum wage workers are in households with earnings higher 
than the median worker. Wouldn't a rUe in the minimum wane inst heln middle riass teenaners?
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Although some people who earn the minimum wage are teenagers, almost two-thirds are adults age 20 
and older. The average minimum wage worker brings home about half of his or her family's earmngs. 
Increasing the minimum wage will help these workers to make up for lost ground due to inflation — it will 
help make work pay.

The minimum wage provides a foothold into the middle class. A family with two full-time year round 
workers would earn $20,600 a year with a $5.15 minimum wage.

Wouldn't a rise in the minimum wage hurt minorities and the disadvantaged due to job loss?

As the New York Times reported, most economists agree that raising the minimum wage increases the 
incomes of low wage workers, which more than offsets any effect on jobs. Further, studies of minimum 
wage increases fail to show disproportionate impacts for minority youth.

Additionally, public support for a minimum wage increase is strong. A January 1995 Los Angeles Times 
poll found that 72% of Americans back an increase, confirming a December 1994 Wall Street 
Joumal/NBC News poll that found that 75% of adults favored a rise in the minimum wage.

How many workers are affected by a rise in the minimum wage?

An estimated 10 million hourly paid workers earn between $4.25 and $5.14, and would directly benefit 
from the President's proposal to increase the minimum wage.

How can you contemplate a rise in the minimum wage with a new Congress intent on getting 
government off the backs of business?

The minimum wage has historically enjoyed bipartisan support. Sens. Dole and Kassenbaum, Speaker 
Gingrich and Rep. Goodling voted for the last minimum wage increase to $4.25 an hour in 1989.

Governors across the country are fighting against unfunded mandates. Isn't the minimum wage 
an unfunded mandate on businesses and states?

The minimum wage is not a new unfunded mandate. In fact, given the erosion of the value of the 
minimum wage over the last 15 years it is now much less of a mandate on businesses and the public 

sector than it used to be.

What do you say to all the businesses that say they will lose profit and possibly go bankrupt if the 
minimum wage is raised? Aren't you just antagonizing the business community by proposing a 
minimum wage increase?

Inflation has eroded the minimum wage so much that it is currently at its second lowest level since the 
1950s. The economy has been very strong, but wages have not grown as much as they need to for the 

middle class to keep up.

The Clinton Administration has pursued economic policies to put our fiscal house in order, laying the 
foundation for the current economic expansion. But the problem is that low- wage and middle class 
workers have not shared fully in this recovery.
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The Bottom Line

How many workers are getting a pay raise on October 1, 1996?

□ The 2 million American workers who currently earn $4.25 per hour; and

□ An additional 2.2 million American workers who currently earn from $4.26 to $4.74 an hour.

Thus, a total of 4.2 million American workers (6% of all hourly-paid workers) will receive an immediate 
pay raise to $4.75 an hour on October 1, 1996.

How many more workers will get a pay raise on September 1, 1997?

□ The 5.4 million American workers who currently earn from $4.75 to $5.14 an hour.

In all, how many workers will get a pay raise when the full effect is in place on September 1, 1997?

□ A grand total of 9.7 million American workers who currently earn $4.25 - $5.14 an hour (14% of 
all hourly-paid workers) will receive a pay raise to $5.15 an hour on or before September 1, 1997.^

How will minimum wage families benefit from the increase in the minimum wage?

By September 1, 1997, when the minimum wage will be raised to $5.15 an hour, and the full 90-cent 
increase goes into effect, minimum wage workers will see an additional $1800 per year in potential 
income.

Here's what the additional $1800 a year could mean to these workers:

□ Seven months of groceries; or
□ One year of health care costs, including insurance premiums, prescription drugs, and out-of-pocket 

costs; or
□ Nine months' worth of utility bills; or
□ More than a full-year's tuition at a 2-year college; or
□ Basic housing costs for almost 4 months.

How many minimum wage families will be lifted above the poverty line?

□ A recent analysis by the Economic Policy Institute and preliminary work by the Department of 
Health and Human Services suggests that 300,000 people will be lifted out of poverty as a result of 
the new law, once the minimum wage rises to $5.15 on September 1, 1997.

□ This includes 100,000 children who are currently living in poverty.

□ For a family of four with one worker earning $10,300 (a full-time year round worker at $5.15 per
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hour), the Earned Income Tax Credit (EITC) provides the maximum tax credit ($3,560), food 
stamps provide $2,876, and the worker pays $788 in payroll taxes. The increase in the minimum 
wage to $5.15-- along with EITC and food stamps-will lift this family above the current poverty 
line of $15,600.

How many women will be helped by the increase in the minimum wage?

□ 5.75 million women currently are paid wages of $4.25 - $5.14 per hour (17 percent of all 
hourly-paid female workers), compared with 3.94 million men (11 percent of all hourly-paid male 
workers).

□ 3 million of these women are 25 years of age or older (52 percent of the women in this wage 
range).

Raising the minimum wage will provide a modest pay increase to the poorest American working women,
many of whom are raising children.

Who are these workers that will be helped by the minimum wage increase?

Wage Earners by Sex 
from $4.25 to $5.14

Most
are
Women

Wage Earners by Age 
from $4.25 to $5.14

Most
are
Adults
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Wage Earners by Employment 
from $4.25 to $5.14

Many
Work
Full-time

^ This is an estimate based on current data. The exact number of workers who will be affected can only 
be determined at that time.
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HISTORY OF CHANGES TO THE FLSA

Adapted from Minimum Wage and Maximum Hours Standards Under the Fair Labor Standards 
Act, 1988 Report to the Congress under Section 4(d)(1) of the FLSA.

Early in the administration of the FLSA, it became apparent that application of the statutory minimum 
wage was likely to produce undesirable effects upon the economies of Puerto Rico and the Virgin Islands 
if applied to all of their covered industries. Consequently on June 26, 1940, an amendment was enacted 
prescribing the establishment of special industry committees to determine, and issue through wage orders, 
the minimum wage levels applicable in Puerto Rico and the Virgin Islands. The rates established by 
industry committees could be less than the statutory rates applicable elsewhere in the United States.

On May 14, 1947, the FLSA was amended by the Portal-to-Portal Act. This legislation was significant 
because it resolved some issues as to what constitutes compensable hours worked under FLSA. Matters 
involving underground travel in coal mines and make-ready practices in factories had been decided earlier 
in a number of U.S. Supreme Court decisions.

Subsequent amendments to the FLSA have extended the law's coverage to additional employees and 
raised the level of the minimum wage. In 1949, the minimum wage was raised from 40 cents an hour to 
75 cents an hour for all workers and minimum wage coverage was expanded to include workers in the air 
transport industry. The 1949 amendments also eliminated industry committees except in Puerto Rico and 
the Virgin Islands. A specific section was added granting the Wage and Hour Administrator in the U.S. 
Department of Labor authorization to control the incidence of exploitative industrial homework. A 1955 
amendment increased the minimum wage to $1.00 an hour with no changes in coverage.

The 1961 amendments greatly expanded the FLSA's scope in the retail trade sector and increased the 
minimum for previously covered workers to $1.15 an hour effective September 1961 and to $1.25 an 
hour in September 1963. The minimum for workers newly subject to the Act was set at $1.00 an hour 
effective September 1961, $1.15 an hour in September 1964, and $1.25 an hour in September 1965.
Retail and service establishments were allowed to employ full-time students at wages of no more than 15 
percent below the minimum with proper certification from the Department of Labor. The amendments 
extended coverage to employees of retail trade enterprises with sdes exceeding $1 million annually, 
although individual establishments within those covered enterprises were exempt if their annual sales fell 
below $250,000. The concept of enterprise coverage was introduced by the 1961 amendments. Those 
amendments extended coverage in the retail trade industry from an established 250,000 workers to 2.2 

million.

Congress further broadened coverage with amendments in 1966 by lowering the enterprise sales volume 
test to $500,000, effective February 1967, with a further cut to $250,000 effective February 1969. The 
1966 amendments also extended coverage to public schools, nursing homes, laundries, and the entire 
construction industry. Farms were subject to coverage for the first time if their employment reached 500 
or more man-days of labor in the previous year's peak quarter. The minimum wage went to $1.00 an hour
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effective February 1967 for newly covered non-farm workers, $1.15 in February 1968, $1.30 in February 
1969, $1.45 in February 1970, and $1.60 in February 1971. Increases for newly subject farm workers 
stopped at $1.30. The 1966 amendments extended the full-time student certification program to covered 
agricultural employers and to institutions of higher learning.

In 1974, Congress included under the FLSA all nonsupervisory employees of Federal, State, and local 
governments and many domestic workers. (Subsequently, in 1976, in National League of Cities v. Usery, 
the Supreme Court held that the minimum wage and overtime provisions of the FLSA could not 
constitutionally apply to State and local government employees engaged in traditional government 
functions.) The minimum wage increased to $2.00 an hour in 1974, $2.10 in 1975, and $2.30 in 1976 for 
all except farm workers, whose minimum initially rose to $1.60. Parity with nonfarm workers was 
reached at $2.30 with the 1977 amendments.

The 1977 amendments, by eliminating the separate lower minimum for large agricultural employers 
(although retaining the over-time exemption), set a new uniform wage schedule for all covered workers. 
The minimum went to $2.65 an hour in January 1978, $2.90 in January 1979, $3.10 in January 1980, and 
$3.35 in January 1981. The amendments eased the provisions for establishments permitted to employ 
students at the lower wage rate and allowed special waivers for children 10-to-l 1 years old to work in 
agriculture. The overtime exemption for employees in hotels, motels, and restaurants was eliminated. To 
allow for the effects of inflation, the $250,000 dollar volume of sales coverage test for retail trade and 
service enterprises was increased in stages to $362,500 after December 31, 1981.

As a result of the Supreme Court's 1985 decision in Garcia v. San Antonio Metropolitan Transit 
Authority et.ai. Congress passed amendments changing the application of FLSA to public sector 
employees. Specifically, these amendments permit State and local governments to compensate their 
employees for overtime hours worked with compensatory time-off in lieu of overtime pay, at a rate of 1 
1/2 hours for each hour of overtime worked.

Finally, the 1989 amendments established a single annual dollar volume test of $500,000 for enterprise 
coverage of both retail and non-retail businesses. At the same time, the amendments eliminated the 
minimum wage and overtime pay exemption for small retail firms. Thus, employees of small retail 
businesses became subject to minimum wage and overtime pay in any workweek in which they engage in 
coimnerce or the production of goods for commerce. The minimum wage was raised to $3.80 an hour 
beginning April 1, 1990, and to $4.25 an hour beginning April 1, 1991. The amendments also established 
a training wage provision (at 85% of the minimum wage, but not less than $3.35 an hour) for employees 
under the age of twenty, a provision that expired in 1993. Finally, the amendments established an 
overtime exception for time spent by employees in remedial education and civil money penalties for 
willful or repeated violations of the minimum wage or overtime pay requirements of the law^

* In 1990, the Congress enacted legislation under which the Department of Labor issued regulations that provide a 
special overtime exemption for certain professionals in the computer field who receive not less than 6 and one-half 
times the applicable minimum wage.
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Value of the Minimum Wage Over the Last 40 Years

The chart and table below are a representation of the minimum wage over the last 40 years in 1995 
dollars adjusted for inflation using the CPI-U. The shaded blocks on the chart below represent years in 
which the Fair Labor Standards Act was amended to raise the minimum wage.

f^Value of the Miiumum Wage Over the Last 40 Years (1956-1995)
I In 1993 Dollars Adjusted for Inflation Using the CPI-U I
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The table below shows the actual minimum wage (Nominal Dollars) and the relative value of the 
minimum age (1995 Dollars). The bolded rows represent years in which the Fair Labor Standards Act 
was amended to raise the minimum wage. This table is also available in PDF format. In order to view 
and/or print PDF documents you must have a PDF viewer (e.g., Amber or Acrobat Reader ) available on 
your workstation.

Year

Value of the Minimum Wage

Nominal Dollars 1995 Dollars
1956 1.00 5.60
1957 1.00 5.42
1958 1.00 5.27
1959 1.00 5.24
1960 1.00 5.15
1961 1.15 5.86
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1962 1.15 5.80
1963 1.25 6.23
1964 1.25 6.15
1965 1.25 6.05
1966 1.25 5.88
1967 1.40 6.39
1968 1.60 7.01
1969 1.60 6.64
1970 1.60 6.28
1971 1.60 6.02
1972 1.60 5.83
1973 1.60 5.49
1974 2.00 6.18
1975 2.10 5.95
1976 2.30 6.16
1977 2.30 5.78
1978 2.65 6.19
1979 2.90 6.09
1980 3.10 5.73
1981 3.35 5.62
1982 3.35 5.29
1983 3.35 5.13
1984 3.35 4.91
1985 3.35 4.74
1986 3.35 4.66
1987 3.35 4.49
1988 3.35 4.32

1989 3.35 4.12
1990 3.80 4.43
1991 4.25 4.76
1992 4.25 4.62
1993 4.25 4.48
1994 4.25 4.37
1995 4.25 4.25

Source: Bureau of Labor Statistics
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