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work less than 20 hours per week.

- Under the new House minimum wage proposal, nearly 6 percent of those required to work could

Families whose TANF Number of
and Food Stamp Families who
Grant Won't Pay for could Potentially
20 Hours a Week of Work Less than 20
Work at the Minimum Hours a Week**
Wage
Mississippi All families 38,411
West Virginia Two person families* 13,000
Texas Two person families* 87,877
Arkansas Two person families* 7,881
South Carolina Two person families* 12,655
Tennessee Two person families* 26,329
Louisiana Two person families* 28,294
Alabama Two person families* 12,864
Total Number of Families with Benefits 227311
Too Low to Pay Minimum Wage for
20 Hours per Week
With 25% Participation Rate, Total 56,827
Number of Families Who Could
Potentially Work Less than 20 Hours
per Week
U.S. Caseload Subject to 25% 1,004,250
Participation Rate )(
Total who Could Potentially Work Less 5.6% \M-\
than 20 Hours Compared to Total S
Required to Work \(\(S

* Nationally, 40% of welfare families have two persons (i.e., one adult and one child).
This analysis assumes that that 40% ratio applies to each of these states.

** | atest state data in hand (March 1997) is for recipients. These family numbers were derived
from the state recipient numbers by assuming that each state follows national average of having
11.156/4.017 or 2.77 people per family.

When the work requirement rises to 30 hours per week, the benefits in all states except Alaska,
HA, VT, CT, NY, NH, CA, RI, MA will fall below the minimum wage for a family of two. For
families of three, benefits in 21 states will fall below the minimum wage.
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L Enforcemeht of the Minimum Wage

Current House Proposal Options
Law (Weakest to strongest)
1. Wage & Hour Division | No enforcement | 1. State grievance procedure
can take action mechanism 2. HHS/TANF penalty (how would Secy. determine?)
2. Private right of action 3. CWERP: State hearing; can appeal to DOL
4. Allow Wage and Hour to enforce and/or private right of action
5. Establish as employees
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II. Worker Protections

Dok sl B3
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Current Law

House Proposal

Options

1. CWEP standard that = W

TER

Health and Safety a. OSHA standard a. OSHA standard 3‘?(

b. Duty clause, b. No M ' assignment must consider
whistleblower U{/ SAZ i health and safety
protection % 7 2. Full OSHA protection

c. Enforcement by OSHA |c. Enfo;ﬁet uncl arM )i 7
inspectors A{kﬁzftﬂe;y ~ foll /;CIL(/’UJD ?(/7 Oytuph [

Discrimination a. Employment-based a. No, because presumably 1. CWERP standard: no
rights enforced by not employees discrimination and
EEOC and private right participants have such
of action rights as are available
--Title VII under any applicable
--ADA Federal, state, or local law

b. Federal funding-based b. Same as TANF, plus 2. ick among employment-
rights attached to TANF prohibits gender Mghts?

--Title VI discrimination (Note no 3. Coverage by employment-
--ADA -udl eu@lw underlying law with based rights even though
--Section 504 enforcement mechanism not employees
--Age Disc Act attached) 4, Establish as employees
N) W\ St Would not apply to non- 5. Establish that federal
Nl) '\o@m profits not receiving federal funding-based rights
~  funds apply to non-profits

c. Enforced by EEOC, 'c._—State process, hearing:—_|
private right of action, Shall be remedies which ) -
or withdrawal of Fed $ may include: 70> P‘Q/M‘C@é YLU % OZ(

--no more placements . j
--get job/wages back

--equitable relief
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Workers'
Compensation

Full coverage?

Nothing / jf’%ﬂ ﬁ’”o’; t

cwvapéndard:
protection on same basis
as others in state in similar
employment

Full coverage




III. Displacement

Nt juat wrlcface —b w%mg% il lrile i

HR1385/ House Senate
Can a participant in the program cause... House Ed & (applies to (applies to
Workforce JTPA | TANF TANF) $3b)
the replacement of a worker who is fired or laid
of f? No No No No No
reduced hqurs, wages, or benefits to a currently
employed worker? (Partial displacement)
- No No Yes Yes No
violation of a collective bargaining agreement?7 —
VNt o No No (Ye m No
_ N A , R,
impairment of a collective hﬂ(rgammg agreemen b"“ﬂf N~
or contracts for services?
No No Yes Yes No
inconsistency with a collective bargaining j .
| agreement? " (No | Yes Yes Yes No
infringement on promotional opportunities?
\ No No Yes Yes No
‘S‘- [, \é\ \/
Options: _ “, \ M C&pﬁ SW $
0 Partial displacement Y [ aﬁ Y

o Strengthen House to include "impair" collective bargaining agreement. __(y), £ Sﬂf’ Coou _]% E‘f
V17 W

o Full HR 1385

W PN prev »@2? Pl ot
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Displacement Grievance Procedures 5\ G//k\
/
TANF HR1385, Ed/Wkforce, Senate House Options
Process Undefined a. Opportunity for a state hearing a. State process 1. Action by a time
state process within 60 days b. Hearing - certain
b. Can appeal negative decision or 2. Lose TANF $
inaction to DOL 3. DOL appeal
c. DOL action within 120 days (like CWEP)
4. HR 1385
Remedies || None a. Lose TANF $ Shall be remedies, which
b. No more placements may include:
c. get job/wages back a. no more placements
d. equitable relief b. get job/wages back
C. equitable relief




Section 1085 of the tax bill:

(C)Workfare Payments Not Included in Earned Income.--Section 32(c)(2)(B) is amended by
striking "and" at the end of clause (iii), by striking the period at the end of clause (iv) and inserting
", and", and by adding at the end the following new clause:

"(v) no amount described in subparagraph (A) received for service performed in work activities as
defined in section 407(d) of the Social Security Act to which the taxpayer is assigned under any
State program under part A of title IV of such Act, but only to the extent such amount is
subsidized under such State program.”.

28 h -~ 4
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105TH CONGRESS
1ST SESSION H. N . .

IN THE HOUSE OF REPRESENTATIVES

M. submitted the following concurrent resolution: which was
referred to the Commuttee on

CONCURRENT RESOLUTION

To correct technical errors in the enrollment of the bill
HR 2014

1 Resolved by the House of Representatives (the Senate

9

concurring), That, in the enrollment of the bill (H.R.
2014), to provide for reconcilistion pursuant to sub-
sections (b)(2) and (d) of section 105 of the comcurrent
resolution on the budget for fiscal year 1993, the Clerk
of the House of Representatives shall make the follomng
_eorrections:

(1) In the amendment proposed to be added by

O 00 ~ O W»u »H W

section 1085(c), strike “section 407(d)” and msert

10 paragraph (4) or (7) of section 407(d)"”.

Jury 37,1827 (3107 pom
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1 (2) Strike subparagraph  (B) of section
2 1031(e)(2) and insert the following:
3 “(B) TREATMENT OF AMOUNTS PAID FOR
4 TICKETS PURCHASED BEFORE OCTOBER I,
5 1997.—The amendmen{s made by subsection
6 (¢) shall not apply to amounts paid before Octo-
7 ber 1, 1997; except that—
g “(1) the amendment made to section
9 4261(c) of the Internal Revenue Code of
10 1986 shall apply to amounts paid more
11 than 7 days after the date of the enact-
12 ment of this Act for transportation begm-
13 ning on or after October 1, 1997, and
14 “(ii) the amendment made to section
15 4263(c) of such Code shall apply to the es-
16 tent related to taxes imposed under the
17 amendment made to such section 4261(¢)
18 on the amounts described in clause (1).”.

July 37,1267 301 My
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Backgzound Information Note

HOLDINGS: The proposed revenue ruling holde as follows:

l. Cash payments made to an individual participating in a work
supplemsptation or support program described in § 16(b) of the Food
Stamp Act of 1977, 7 U.§.C. § 2025(b), as amended by § 849 of the
Personal Responsibility and Work Opportunity Recaonciliation Act (the
"work supplementation payments®) that are funded by an employer
contributian are included in gross income as compensation for services
under § 61(a)(l). Work supplementation cash payments funded under the
Food Stamp Program that are equal in value to apd in liemn of food
etamp coupon payments are excluded from income under § 8(b) of the
Food Stamp Act, 7 U,S.C. § 2017. work supplementation payments funded
under a atate public assistance program are excluded from gross income
as paymsnts in the nature of general welfare payments if certain
conditions are met.

2. [BOLDING 2 REGARDING THE TAX TREATMENT UNDER § 32 OF THER
PORTIONS OF THE PAYMENTS PUNDED BY THE EMPLOYER, TBE POOD STAMP
PROGRAM, AND THE STATRE PUBLIC ASSISTANCE PROGRAM TO BE PROVIDED BY
CC:EBEO. ]

3. [BOLDING 3 REGARDING THE TAX TREATMENT UNDER §8 3121, 3308,
AND 3401 OF THE PORTIONS OF THR PAYMENTS FUNDED BY TEE EMPLOYER, THE
POOD STAMP PROGRAM, AND THE STATE PUBLIC ASSISTANCE PROGRAM TO BE
PROVIDED BY CC:BBEO.]

A companion revenue ruling, Welfare to Wark (RR-109108.97)
addresses the income tax treatment of cash allowances to individuals
receiving public assistance that are funded under § 403 of the Social
Security Aot (Temporary Assistance for Needy Families), 42 vU.S.C.

§ 603, as amended by § 103 of the Perscnal Regsponsibility and Work
Opportunity Reconciliation ACt (”"PRWORA"),

SOURCE: This revenue ruling was established at the direction of
the Associate Chief Counsel (Domsstioc).

REASON POR PUBLICATION: The United States Department of
Agriculture (USDA) has inquired whether payments made under § 16(b) of
the Food Stamp Act are excluded from the inccme of public assistanca
recipients. USDA expects many states to establigh work
supplementation or support programs under § 16(b) of the Food Stamp
Act as they redesign public assistance programs in response to the
major overbaul of federally funded walfare pPrograms under PRWORA.

FERDING REGULATIONS: USDA has informed us that they intend to

publish regulations stating that payments made under § 16(b) of the
Pood Stamp Act that are funded by the Food 8tamp Program are not
income for federal income tax purposes.
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CONTRA ARGUMERNTS: Work supplementation payments that are funded
by the Food Stamp Program do not qualify for exclusion from income
under § 8(b) because they are caommingled with payments funded from
other scurces, such as the contribution made an employer who hires
a public assistance recipient into a wage subsidi2ed job authorized
undexr § 16(b). Work supplementation payments funded under a state
public asslgetance program are included in gross income because the
Aggragate payments received by the individual under the program exceed
(due to the employer contribution) the amount the individual would
have received as food stamps and wslfare benefits were the individual
not participating in the program. See Legqal Memo for additional .
discussion.

-3-

RESEARCH STATEMENT: Research has been completed by the initiator
through July 9, 1997.

Senior Technician Reviewer, Branch 2 Date
CCiDOM:sITEAL2

Attachments;

Legal Hemo [to be supplied].

H.R. Conf. Rep. No. 725, 104th Cong., 2d Sess 478 (1996).
Rev. Rul- 67-1‘40

Rev. Rul. 71-425.

Rev. Rul. 73-87.

RBV- Rul- 75-2‘60
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FILRANUSTRAY D saa
R 3;f1¥9 “au:zﬁ_z/;uuf”” qg:?'
Section 61.--Gross Income Ab18-O5ay-§

26 CFR 1,61-1: Gross Income.
(Also §§ 32, 3121, 3306, 3401; 1.32-.2; 31-3121(a)-1; 31.3306(b)-
1; 31.3401(a)~1.)

Rev. Rul.

I8SUES
1. Aare all or a part of cash payments received by an
indivigual participating in a work supplemantation ar support

program under § 16(b) of the Food 8tamp Act of 1977, 7 v.s.C.

§ 202s5(b), as amanded by § 849 of the Parsonal Responsibiliry and
Work Opportunity Recenciliation Act of 1996 (Pub. L. 104-193, 110
Stat. 2105 (1996)) (PRWORA) excluded from the individual’sg gross
incame?

2. Are all or a part of the cagh payments received by the
individnal “earned income- under of § 32 of the Internal Revenue

Coge?
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3. Are all or a part of the cagh payments received by the

-2 -

individual "wages“ under § 3121 (Federal Insurance Contributions
Act (PICA)), § 3306 (Federal Unemployment Tax Act (FUTA)) and

§ 3401 (federal incame tax withholding)?

FACTS _

State ST‘s public assistance program implements the
provisions of Title I of PRWORA, relating to the Federal Block
Grants for Temporary Assistance to Needy Families, by requiring
welfare recipients to participate in work activities, including
subsidized private employment. In addition, in 1997, ST elected
under § 16(b)(2) of the Food Stamp Act of 1977 (the "Food Stamp
Act®) to use an amount equal to the allotment that would be
issued to a household under the food stamp program to subsidize
employmant under a work supplementation or support program ("work
supplementation program”) established by ST. Pursuant to
§ 16(b)(3) of the Food Stamp Act, ST identified each household
participating in the food stamp program containing an individual
participating in the work supplementation program.

Under its work supplementation prograﬁ. ST encourages
nongovernmental employers to hire individuals on public
assietance by transferring an amount equal to a public assistance
recipient's monthly food stamp allotment and cash allowance to an
employer for use as a wage subsidy. 8T also provided to the
Unlted States Department of Agriculture a description of how

public assistance recipiente participating in the program would,
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within a specified period of time, be moved from supplemented or

supported employment to employment that is not supplemented or
supported. The public assistance recipients that ST places in
supplemented or supported emploimant generally are individuals
who lack eufficient self-confidence, education, experience, or
work skills to occmpete in the labor market.

A household does not receive an allotment from 8T for the
period during which a household member participates in the work
supplamentation program. If a public assistance recipient fails
to show up at work, then ST may [TERMINATR ALL ABSIBTANCE |
PROVIDED TO THAT HOUSEEOLD THAT IS FUNDED THROUGH THE FOOD STAMP
PROGRAM AXD £%’8 PUBLIC ASSISTANCE PROGRAM?] In addition, if a
public assistance recipient ceases participating in the work
supplementation program, the employer must return any
undistributed amounts to §T; the employer may not use such funds
for any othar public assistance recipient participating in the
work supplementation program.

A, an individval, receives public assistance paymants each
month fram ST consisting of a $277 allotment of food stamps under
the Food Stamp Act and a cash allowance of $350. Pureuant to the
8T program, A was placed with private non-profit hospital H as a
dieticlan‘s aide. J performs the same duties as other
dietician's aides who are employed by H., H pays A §713 per month
[ARE OTHER H EMPLOYEES PAID OX A MONTHLY BASIS? IS TEEZ AMOUNT
THEAT A RECETIVES PAID FOR PRIOR WORK DONE OR IS IT PAID IB ADVANCE

OF THE WORK DONR?] Of this amount, $627 ie the wage subsidy paid
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by ST to H and coneists of A’e $277 monthly food stamp allotmant
and $350 monthly cash allowance. g contributes the remaining $86
to the monthly payment received by 3. (I8 A‘'s PUBLIC ASSISTANCE
OR FOOD STAMP ANOUNT REDUCED DUE TO TEE CONTRIBUTION TO RESOURCES
MADE BY THR EMPLOYER? ]
LAW AND ANALYSIS

—=_Iss

Section 61(a)(l) provides that, except as octherwise provided
in subtitle A, groes income means all income from whatgyer source
derived, including compensation for services.

Seotion 8(b) of the Food Stamp Act, 7 U.S.C. § 2017,
provides that the value of benafits provided under the food stamp
program, whether through coupons, access devices, or otherwise
shall not be considered incame or resources for any purpose under
any federal, state, or local laws including, but not limited to,
laws relating to taxation, welfare, and public assistance
programs.

Under § 16(b)(1) of the Food Stamp Act, 7 U.S.C.

§ 2025(b)(1) a work supplemsntation or support program is a
program under which, as determined by the Secretary of
Agriculture, public asgistance (including any benefits provided
under a program by the State and the food stamp program) is
provided to an employar to be used for hiring a public assistance
recipient who wap not employed at the time the public assistance
recipient entered the program.

S8ection 16(b)(2) of the Food Stamp Act, 7 U.S.C.
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§ 2025(b)(2), provides that a State may elect to use an amount
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equal to the allotment that would otherwise be issued to a

household under the food stamp program, but for the operation of

§ 16(b), for the purpose of subsidizing or supporting a job under
a work supplementation or support program established by the
State.

Section 16(b)(3) of the Pood Stamp Act, 7 U.S.C.

§ 2025(b)(3), provides that if the State makes an election under

§ 16(b)(2) and identifies esach household that participates in the
food stamp program that contains an individual who 18
participating in the work supplementation or support program --
(A) the Sscretary of Agriculture shall pay to the State
agency the value of the allotment that the household would be
eligible to receive but for § 16{(b)(2);
{B) the Btate agency shall exzpend the amcunt received under
§ 16(b)(3)(A) in accordance with the work supplementatjon or
support program in lieu of providing the allotment tbat the
household would receive but for the operation of § 16(b);
(C) for purposes of --
(1) 88 5 and 8(a), the amount received under § 16(b)
éhall be excluded from household income and resources; and
(i1) § 8(b), the amount received under § 16(b) shall be

considered to be the value of the allotment provided to the
housseshold; and
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(D) the household shall not receive an allotment from the
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State agency for the period during which the member continuee to
participate in the work supplementation or support program.

The Confersnce Report explanation of § 849 of PRWORA, which
amended § 16(b) of the Food Stamp Act, states that the provision

establishes a new option for States to operate work :

supplementation or aupport programs under which the value of

public assistance benefites are provided to employers who
hire recipients and, in turn, use the benefitg to supplement
the wages paid the recipient.... The food stamp value of the
benefit could not be considered income for other purposes.

(Exphasis added.) H.R. Conf. Rep. No. 725, 104th cong., 2d

Sess. 478 (1996).

In addition, the Internal Revenue Service has consistently
held that disbursements by a governmental unit that are made to
individuals in the interest of the general welfare where services
are not rendered are excludable from the gross income of the
recipient. Whether payments under work-training programs are
includible in a participant’s gross incame reats on whether the
activity for which the payments are received is basically the
performance of services or is only participation in a training
program that promotes the general welfare. If the activity
engaged in is basically the performance of services, the payments
are compensation for services reandered, and are includible in the
gross income of the recipient. Conversely, if the activity
amounts only to participation in a training program, the payments
are in the nature of relief payments made for the promotion of
the general welfare and are excludable from the grose income of

the raecipient. See Rev. Rul, 75-246, 1975-1 C.B. 24, holding
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that payments received by a trainee under the Comprehensive

-7 -

Employment and Training Act are excluded from gross income if the
trainee receives merely training in a classroom setting and are
included in lncome if the trainee performs services during on-
the-job training for a private construction company or for work
experience in a city medical clinic.

The Internal Revenue Service has alsoc held that
disbursements by a governmental unit from a general welfare fund
to an individual who is required to participate in a work relief
or work-training program as a condition of rsceiviag wgifare
benefits are not included in income if (1) participation in the
program 1s arranged and fonded by the govermmantal unit from
which the participant was receiving public assistance benefits
based upon personal or family assistance requirements and (2) the
payments received under the work relief or worketraining program
are based on need and do not exceed the amount the individual
would have received were the individual not participating in the
program (exclusive of any extra allowance that may bs provided

'ror transportation or other costs related to participation).
Rav. Rul 71-425, 1971-2 C.B. 76; Rev. Rul. 67-144, 1967-1 C.B.
12, as modified by Rev. Rul 71-425.

Rev. Rul, 73-87, 1973-1 C.B. 39, holds that welfare bonefita
paid under an experimental welfare program are excludable from
gross income even though the aggregate of the welfare paymants
and earnings from employment exceed the amount recipient would

have received had he or she not cbtained employment. The program
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wae designed to provide poor and near poor families with

incentives to seek gainful employment by reducing welfare
benefits by less than a dollar for each dollar earmed. Under the
program, a minimum income® leval for a family is established and a
rate of reduction for payments is set. As the family’s income
level rises, the welfare payments are reduced by this rate uatil
the minimum income levael is reached. The ruling states that the
welfare benefite are in the nature of general welfare payments
and are intended to aid poor families without destroyiqg their.
incentive to improve their living standards.

Law -~ Iggne 2

{(LAW UNDBR § 32 TO BE SUPPLIED BY CC:iEBEO,]

- ve
[LAW UNDER § 3121, § 3306 AND § 3401 TO BE SUPPLIED BY
CC:EBRO.]

that A receives from H representing f's contribution to payments
made under E1's work supplementation program are includidble in
gross income under § 61(a)(l) as compensation for services.

[ TREATMENRT OF 'I'EE EMPLOYER FUNDED PORTION OF THE WORK
SUPPLEMENTATION PAYMENT UNDER §§ 32, 3121, 3306 AND 3401 TO BE

SUPPLIED BY CC:iEBEO. ]

Stamp Agt. Under § 8(b) of the Pood Stamp Act, benefits received

under the Food Stamp Program are not income for federal income
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tax purposes whether the benefits are received as coupons, access

devices, or otherwise. Section 16(b) of the Food Stamp Act
treats as a food stamp benefit the $277 monthly cash payment that
ie egqual to the food stamp allotment that 3 would have received
were 3 not participating in the ST work supplementation program.
Because the portion of the cash payments A receives from J§ that
are funded under § 16(b) of the Food Stamp Act are benefits under
the food stamp program, they are excluded from gross income for
federal income tax purposes pursuant to § 8(b).

[TREATMENT OF THE FOOD STAMP PORTION OF THE WORK
SUPPLEHENTATIOﬁ PAYMENT UNDER §§ 32, 3121, 3306 AND 3401 TO BE
SUPPLIED BY CC:EBEO.]

The $250

portion of the payment that A recelves from § that is funded by
the ST public assistance program is (1) paid under a work
supplemsentation program arranged by ST, the governmsntal unit
from which A was receiving public assistance benefite based upon
personal or family assistance requiremsnts and (2) is based on
need and does not exceed the amount A would have received from ST
were A not participating in the program. See Rev. Rul. 71-425
and Rev. Rul. 67-144 as modified by Rev. Rul. 71-425.

Further, like Rev. Rul. 73-87, the fact that the aggregate
payments that A receives fram the ST public agaistance prograam,
the Food stamp Program, and H’s contribution exceed tte amount A
would have received (due to the employer contribution of $86 per

month) were A not participating in the ST work supplementation
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program does not change the character of the ST public assistance
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payments as payments in the nature of geaeral welfare payments.
Like the situation described in Rev. Rul. 73-87, the payments
the ST public assistance payments made undef the work
supplementation program are intended to aid needy families
without destroying their incentive to improve their living
standards by cbtaining gainful employment. Thus, the $250
portion of the payment that A receives frow E that is funded by
the ST public assistance proéram is excludable from A'S gross
income ) B

[ TRRATMENT OF THE ST PUBLIC ASSISTANCE PORTION OF THE WORK
SUPPLEMENTATION PAYMENT UNRDER §§ 32, 3121, 3306 AND 3401 TO BE
SUPPLIED BY CC:EBEO.]
BOLDINGS

1. Cash payments made under § 16(b) of the Food Stamp Act,
7 U.S.C. § 2025(b), as amended by § 849 of PRWORA (the "cash
payments"), to an individual receiving public assistance that are
funded by an employer contribution are included in gross income
as compensation ror services under § 61(a)(l). Cash paywments
funded under the Food sfamp Program that are equal in value to
and in lieu of food stamp coupon payments are excluded from
income under § 8(b) of the Food Stamp Act, 7 U.6.C. § 2017. Cash
payments funded under a state public assistance program are
axcluded ttém gress income as payments in the nature of a general

welfare payments if (1) the work supplemsntation or support
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program is arranged by the governmental unit from which the

- 11 -

participant was receiving public assistance benefite based upcn
personal or family assistance requirements and (2) such payments
are based on need and do not exceed tho amount the individual
would have received from the state welfare agency were the
individual not participating in the work supplementation or
support program.

2. [BOLDING 2 REGARDING THE TAX TREATMENT UNDER § 32 OF
PORTION OF THE PAYMENTS FUNDRD BY THE EMPLOYER, THE FOQP STAMP
PROGRAM, AND THE STATE PUBLIC ASSISTANCE PROGRAM TO BE PROVIDED
BY CC:EBEQ.]

3. [HOLDING 3 REGARDING THE TAX TREATMENT UNDER §§ 3121,
3306, AND 3401 OF PORTION OF THE PAYMENTS FUNDED BY THE EMPLOYER,
THE FOOD STAMP PROGRAM, AND THR STATE PUBLIC ASSISTANCE PROGRAM
TO BR PROVIDED BY CC:EBEO.])

See Rev. Rul. 97-XX, page XX of this Bulletin for the
foederal tax treatment of cash allowances to individuals receiving

public assistance that are funded under § 403 of the Social
Sacurity Act (Temporary Assistance for Naedy Familles), 42 U.S.C,
§ 603, as amended by § 103 of PRWORA.

DRAFTING INFORMATION

The principal authors of this revenue ruling are Rdwin B.
Cleverdon and Sheldon A. Iskow of the Office of Assistant Chief
Counsel (Income Tax and Accounting) and Rarin Loverud of the

Office of Associate Chief Counsel (Rmployee Benefits and Exempt
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organizations). For further information, contact Mr. Cleverdon

- 12 -

or Mr. Iskow on (202) 622-4920 regarding Issue 1 of this revenue
ruling and Me. Lovernd at (202) 622-6060 regarding Issues 2 and 3

of this revenue ruling (not toll free calls).

TOTAL P.1S



Ba]anced-budget, tax-cut agreement is a good s tart

The balanced-budget package is not per-
fect, but it is a massive step in the right di-

rection. Your editorial criticizes it for fail- '

ing to address tough entitlement issues, but
let’s recall that Republicans tried to take
on these issues after the 1994 elections
(“Bowing to tax cuts, pian delays balancing
budget,” Our View, Debate, Wednesday).
Tax breaks are not giveaways to taxpay--
ers; the money is ours. If the government
would work at cleaning up inefficiency, it
could give bigger tax breaks. :

The assault on the “rich” for estate taxes

is the most unfair of all taxes; the assets
~ and money in an estate have been taxed,

in most cases twice, yet the government -

feels it should take more than half of what - [

people have worked to build as a family .

_legacy. The media and liberals play this

taxupasa ngeaway"tofurtherthel.@ .

cy of class warfare in this nation.

. This country was built and is continuing
its growth through individuals who are
: mmngtomkechamsand build compa-
nies that employ thousands of people. For
every success, most-people fail many

times first. When they'finally succeed, the .

government wants to take more and more.

Unlike politicians and editorial pundits; .

they build things that employ people, build

Hmly-RepubﬁcanbaderscelebmesteandSa\amappmvalofme'
tax-cut bill sent to the White House. Seated are Sen, Strom Thurmond, S.C., left, and

" technology and allowustoexplorenew Speaker Newt Gingrich, Ga.LooldngonisSenalaMa]omyLeaderTremLotLMiss right.

o _tobalanoe the budget.

frontiers such as Mars.
piar 1
Agreemem is a frand Workfare is for transmon, not full-time ]Ob

_The budget agreement is a complete
fraud, It reduces some taxes, notably capi-

.tal gains and estate taxes, but spending has

" not really been touched. There were no-,
 hard decisions made on Medicare, Medi-
. caid or Social Security. A commission was

appointed to study the situation and report

" in December 1998, just after the 1998 con- |-
gressional elections. What a coincidence. .
The bill puts dessert first — tax cuts now .

— and spending cuts later. - -
I'llbetthecuisnevermubemade.ln

theory, the budget will be balanced in | - budgeta

. 2002, after Clinton and many in Congress

no longer will be in office. But the budget

will not be balanced in 2002, or any time
after, as long as we have politicians who

put their re-election ahead of the country’s
welfare and are not willing to tell people -

thattheymtstgweupsomeﬂnnginm'der

George Hawthorne
Bossier City, La.

| _Spendmg_ cuts and increases

‘pay Yor them: *There are some useful
"elements. The 324 Hillion for child asteh

" I'would like to correct the 1naocura-
: usmthestoryabouttheweltar&relat—

‘| ed provisions in our historic balanced-

budget agreement (“Governors: ‘Deal -
- will hurt welfare reform,” News, -
_ Wednesday). Specifically, the concerns -

grams that help move people from wel-

ply to them.- :
- Your arl:cle staus that the landmark

: fare participants be given all the bene-
fits mandated under existing labor reg- -
ulations; for example, minimum wage,
- retirement benefits anG unemployment
on.‘nnsisnotu'ue. B

" Here are the facts:
- Absolutely nowhere in our budget

’ exprqsedbymegovemorsaboutpm-_

fare to work — “workfare”.~ and how .-
laborlawsshouldbemtetpretedtoap- :

. impending bankruptcy — we have de-
" cided to try to resolve this as a priority
-fssue in the fall, and we will act to re--
verse the. Labor Department's poor

‘As the governors know. programs

thathaveapmvmrecordothelping.

those on welfare have featured transi-

tional workfare placements that help - -

-welfare recipients.learn to work. The

‘Labor Department wants to treat work-’

fare participants as if they are regular-

tion.

erthanhavmg

tion = which also gives the American
- people their first real tax cut in 16 years
and saves the Medicare program from

-"ly employed in the workforce. - . - . .~ -
Republicans tried to stop them. from- - ..~
doing that House Republicans have -
-'worked continuously throughout the " " ..
budget debate to overturn the depart- 1.
--.Unfortunately, the admmistrauon_- ’
- has threatened to veto the entire bal- -
- anced-budget bill over this issue. Rath-"
the administration veto - (. .
' the first balanced budgetmagenera- .




APMA

AMERICAN PUBLIC WELFARE ASSOCTATION

Cornelius D. Hogan, President

A. Sidney Johnson II1, Executive Director

July 10, 1997

To: Diana Fortuna, The White House

Fr:  Elaine Ryan, APWA

Re:  FLSA, TANF and Child Care Draw down and APWA Child Care Survey
\\______‘

Fair Labor Standards Act Follow-up

Many thanks for taking the time to talk with me last evening. As we
~discussed, our members will be meeting in Washington from July 20-22 and
i T would like to give them the latest information on compliance with the FLSA
'\\ under the new welfare reform law. The Department of Labor has not
X produced any additional materials or guides for states, nor have letters been
. sent to Commissioners on this important issue. I would like to be prepared
{  torespond to our member's questions during our meeting to the fullest
" extent possible.

When the School to Work law passed, the Department of Labor produced a
"how to" implementation guide for states to design programs such that the
FLSA would not be "triggered.” Could a similar document be produced to
guide the state implementation of the new welfare law? Needless to say, it
would be a critically important document. Without federal clarification, I
fear states will face costly litigation and perhaps retroactive tax payments
each of which would be paid out of the TANF block grant—resources that
should serve vulnerable children and families. I also fear that long-term
welfare clients with little or no work histories, will be denied an opportunity
at work experience because these programs are just to risky and costly to
administer.

In short, HELP! Any assistance you can give would be greatly appreciated.

810 First Street, NE, Suite 500, Washington, DC 20002-4267 (202) 682-0100 FAX: (202) 289-6555
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APWA

AMERICAN PUBLIC WELFARE ASSOCIATION Gﬁwrﬂutf\

Comelius D. Hogan, President (/
A. Sidney Johnson II. Executive Director e C D 0
T
oM B

PLEASE DELIVER IMMEDIATELY

June 9, 1997 Q}/ GMJJBAL

W
To: Diana Fortuna. The White House 949"”

Fr: Elaine M. Ryan, APWA
Re: Fair Labor Stahdards Act

Thank you for taking the time Friday to discuss various issues related to
the application of the Fair Labor Standards Act to the work provisions of the
Personal Responsibility and Work Opportunity Act of 1996. As | mentioned on
the phone, the Department of Labor guidelines related to the School to Work
statute may prove to be a usefu! in defining community service and work
experience as training activities.

| have attached the School to Work Opportunities brief prepared by the
DOL Wage and Hour division and the CRS brief excerpt for your information.
Here is a possible simple resolution to this issue in legislation and in statute:

Legislative Clarification

« Under the work definition work experience and community service
activities would need to meet the 6 point test whether the position was
employment or training. If the position is considered to be training,
then the FLSA would not apply. We would enact this 6 point test in
law.

o We need to develop a definition of the characteristics of a training
experience under the community service and work experience
activities under the welfare law. This definition was created for school

to work.

810 First Street, NE, Suite 500, Washington, DC 20002-4267 (202) 682-0100 FAX: (202) 289-6555
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» This l[anguage would be consistent with the School to Work law. For
example, a teen mom in a school to work program (considered to be
training) is not subject to the FLSA and not paid the minimum wage.

+ |f the community service or community work experience slot was
considered to be a “job,” then the FLSA would apply.

o |f the FLSA applies, then the minimum wage could be calculated by
adding TANF and Food Stamps. The remaining hours could be met
by engaging the client in other activities such as unlimited job search,
job training or education.

e Inregulation, the HHS Secretary could grant states a good cause
exemption for failure to meet the work rates, if the state paid the
minimum wage up to the benefit levels but could not meet the hours of
work requirement.

Technical Assistance

e To date, Governors and state welfare commissioners have not
received an official letter from the DOL stating their interpretation of
the application of FLSA to state welfare to work plans. They could use
a letter to clear up the confusion and to answer some unresolved
questions such as:

1. How does tax law apply to these positions? f/(-rea/yu\/y

2. Does the state need to transfer the client benefit to the non-
profit or for profit placement and require the “employer” to issue
a paycheck. DOL said this during our briefing but it would be a %
major change in the way CWEP was administered.

3. Who is the employer?

4. |Is this earned or unearned income for the purpose of calculating
the food stamp benefit?

5. Does the child support collection need to be subtracted fromthe [/
client benefit when calculating the minimum wage? -

6. How do the restrictions under the food stamp work provisions
apply to the TANF work rates, when merging benefits together?

« States would like these issues clarified as soon as possible so that
\ they may comply with the law.
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« Any technical assistance given to one state should be shared with
other states to guide their program design and administration.

« HHS and DOL need to work as a team in forming and disseminating
this critical technical assistance to states.

Diana, thank you again for your help. | am anxious to help in any way | can. If
you need to reach me please call 202-682-0100 or eryan@apwa.org.
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School-to-Work Opportunities
T
Fair Labor Standards Act

a. What are the elements of a learning upeﬁence at an employer's worksite?

There are four elements that constifute a learning experience under STW.
Specifically, a leamning expenience:

(1) is a planned program of job training and work experience for the student,
appropriate to the swudent's abilities, which includes training related to
preemployment and employment skills to be mastered at progressively higher .
levels that are coordinated with learning in the school-based learning component Elements of a
and lead 1o the awarding of a skill certificate; Learning

) Experience
(2) encompasses a sequence of activities that build upon one another, increasing
in complexiry and promoting masteryof basic skilis;

(3) has been structured to expose the student to all aspects of an indusiry and
promotes the development of broad, transferable skills; and

(4) provides for real or simulated tasks or assignments which push students to
develop higher-order critical thinking and problem-solving skills.

If only some of these elements are met, it is possible that an STW student would
be an employee under FLSA; however, all of the facts and circumstances of the
situation would have to be considered to decide if'an employment relationship
exists and whether the student or enterprise is covered by the FLSA. The Wage-
Hour Offices listed on Page 19 can help you make the correct determination.

b. When is s learning experience not employment, as defined by FLSA” -

A student enrolied in an STW learning experience as described above would not
be considered an employee within the meaning of FLSA if alf of the following  s7udent
criteria are met: Criteria

(1) the student receives ongoing instruction at the employer's worksite and
receives close on-site supervision throughout the leamning experience, with the
result that any productive work that the student would perform would be offset
by the burden to the employer from the training and supervision provided; and

2 8 &
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Student
Criteria
(cont.)

School-to-Work Opportunities
k4
“Fair Labor Standards Act
!

¥

(2) the placement of the student at 2 worksite during the learning experience does
not result in the displacement of any regular employee — i.¢.. the presence of the
student at the worksite cannot result in an employee being laid off, cannot result
in the employer not hiring an employee it would otherwise hire, and cannot result
in an employee working fewer hours than he or she would otherwise work; and

(3) the student is not enttied to 2 job at the completion of the leamning experience
_ but this does not mean that employers are 1o be discouraged from offering
employment to students who guccessfully complete the training; and

(4) the employer, student, and parent or guardian understand that the swdent is not
entitied 1o wages or other compensation for the time spent in the leaming
experience — although the student may be paid a-stipend for expenses such as
books or 1o0ls.

When all four of the above sudent critena are met, an employer would not be
required to pay wages 1o 2 student enrolled in an STW learning experience.

c. What does it mean if a learning experience is not subject to FLSA?

It means that a student is not an employee, wages are not paid, and Federal child
labor laws do not apply. Payment of a stipend is optional. However, a stipend may
not be used as a substitute for wages. A stipsnd is generally limited to
reimbursement for expenses such as books, tuition, or tools. There are no specific

- stipulations for the length of a learning experience, as long as the four criteria listed

above apply throughout the period of the student's participation.

While child labor laws do not apply if there is not an employment relationship,
STW systems are encouraged to adhere 10 child labor laws. with regard w0
hazardous working conditions. Instruction and training in occupations that involve
the use of machinery such as slicing machines, trash compactors, and bread dough
kneading machines have been known to cause serious injuries. Child labor laws
provide guidance that can assist STW participants in determining hazardous jobs
or working conditions for students. (See Exhibits in Part 11.)

L 8 & 4
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School-to-Work Opportunities

1* Edition -June 19935

‘Work-Based Learning and the
Fair Labor Standards Act

This guide on work-based learning and the Fair Labor Standards Act is designed.-to
serve employers, educators, agency placement staff, labor organizations and all those
involved in School-to-Work initiatives by helping them to understand.a variety of
issues related to students in the workplace.

This guide was produced by the U.S. Departments of Education and Labor's Office
of School-to-Work Opportunities in support of the School-to-Work Opportunities
Act (P.L. 103-239). Prepared in collaboration with the Office of the Solicitor and
the Employment Standards Administration of the Labor Department, this guide is
designed as an introductory overview of FLSA and is not intended to be used as an
official interpretive document.

For more specific information and technical assistance on FLSA, please call the
Department of Labor's Wage-Hour Division, listed on Page 19. For general
information regarding School-to-Work Opportunities, call the School-to-Work
Offices at (202) 401-6222.

Photocopying and wide dissemination of this guide is encouraged.

ii
|
|
n
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Guidelines developed by ths Labor Department have long excluded student
trainees from FLSA coversge. The six requirements must all be present: (1)
training is similar to that given In & vocational echool; (2) training is for the
benefit of the trainees or students; (3) trainees or studeats do not displace
regular employees, but work under thair close supervision; (4) the employer
derives no immediate advantage, and {ts operations on occasion may actually be
impoded; (5) trainees or students are not necesgarily entitled to a job at the
conclusion of training; and (6) trainess and students understand they are not
entitled to wages for their time {n training. WH Pub. 1287 at 4-5.

Sehool-to-Work. The School-to-Work Opportunitiee Act of 1984 (STW)
established a program for work-based learning experiences for students. In its
guidance under that Act, the Lshor Departmeont provided that a student is not

~ to be considered an employoe if all four of the following criteria are mst:

(1) the student receives ongoing instruction at the employer’s worksite
and receives close on-site supervision throughout the learming
experience, with the result that any productive work that the student
would perform would be offset by the burden to the smployer from the
teaining and supervision provided; and,

(2) the placoment of the student st & worksite during the Jearning
experience dogs not result in the displacement of any regular
employes~l.e., the presence of the student at the worksite eannot
result in an smployee being laid off, cannot regult in the employer not
hiring an employee it would otherwise hire, and cannot result in an
employee working fewsr hours that he or she would otherwise work;

(3) the student is not entitled to a job st the completion of the
learning experience—-but this does not mean that employers are to be
discouraged from offering employment to students who successfully
complete the training; and

(4) the employer, student, and parent or guardian understand that the
student is not entitled to wages or other compensation for the time
spent in the learning experionce—~although the student may be paid a
stipend for expenses such as books or tools. STW Guide at 3-4.

Volunteer, The torm employee does not include a voluntser. In the publie
sector, a volunteer is an individual who performs a service for 8 public agency
for civic, charitable, or humanitarian reasons, without promise, expectation or
receipt of compensation. 29 CFR. § 553.101(a). In the private sector,
individuals who volunteer or donate their services, usually on a part-timse basis,
for publie service, religlous, or humanitarian objectives, not as employees and
without contemplation of pay, are not considered employees of the religious,
charitable and similar nonprofit eorporations which receive their services. WH
Pub. 1297 at 6.7; Tony and Susan Alamo Foundation v. Secretary of Labor, 471
U.S. 290 (1885).

P.a7

TOTAL P.47



DEPARTMENT OF THE TREASURY
WASHINGTON

ASSISTANT SECRETARY

MEMORANDUM
TO: Stacey Grundman
Department of Labor
FROM: ~ Donald C. Lubick
Acting Assistant Secretary (Tax Polic
SUBIJECT: Federal Tax Treatment of Government 1ssiziinee Pavments
DATE: February 18, 1997
This memorandum discusses generally the federal «_ : reatnent of sovenunent assistance

payments in the context of the recently enacted welfare retorm iaw  As discussed below, existing
tax puidance provides general principles that may be appiicc 1o sivztions arising under the new
welfare law. It should be noted, however, that although the Offizz of Tax Pency reviews
guidance issued by the Internal Revenue Service (IRS) 10 ensure ‘izt aprropr:zic attention is
paid to tax policy considerations, the IRS, and not the Oifice of Tux Poucy, is charged with
administering the Nation's tax laws. Accordingly, only the IRS can provide <pccific guidance
with respect to the federal tax consequences of programs operated under the a=w welfare law.

[. Background

In 1996, Congress reformed the Nation’s welfare system turcugh ths cnactment of The
Personal Responsibility and Work Opportunity Reconciliation Act of 1696 (ths “Act™). Under
the Act, Aid to Families with Dependent Children (AFDC) was replaced with Temporary
Assistance for Needy Families (TANF). Under TANF, states are given greater flexibility to
determine basic eligibility rules and benefit amounts. Wtije AFDC required some work
activities, TANF extends these requirements and expands the penaities for ncn-compliance.
By 2002, TANF will require that 50 percent of single parents with children cver the age of
one and 90 percent of two-parent families be engaged in work acuviues (iuually. these
requirements are 25 and 50 percent, respectively). These requirements wil} te effective for
families who have received assistance for at least two vears. Mcreover, failure to meet these
requirements may result in penalties [or both the individual and :he state,

In 2002, the Act generally requires welfare recipients (o engase 1n 30 hours a week (20
in 1997) of qualifying activity in order to continue to reccive public assistance. The Act
defines qualifying activities to include unsubsidized employment. subsidized public sector
employment, work experience if sufficient private sector cmployment s not available, on-the-
Job training, job search and job readiness assistance. community <ervice preorams. vocational



educationa! training, jobs skill training directly related 1o emplovment, education related to
cmployment, education directly related to employment in the case cf a recipient who lacks a
high school diploma or equivalency, and satisfactory attendance at <econdary school for a
recipient who has not completed high school.

Further, the Act also allows states to operate work supplemertation or support
programs under which the value of public assistance benefits (including both TANF and food
stamp benefits) are provided to employers who hire recipients and. in turn. use the benefits to
supplement the wages paid the recipient. Work supplementaton or support programs would
be available to new employees only and could not displace the emplovment of those who are
not in the programs. States and localities may also operate workfare programs under which
certain food stamp recipients may be required to perform work in return for the minimum
wage equivalent of their household’s monthly food stamp allotmen:. To a limited extent, both
work supplementation and workfare programs could exist under prior law,

According to the Deparmment of Labor (DOL), the 4.2t does not exempt welfare
recipients from coverage under the federal employment law:. such as the Fair Labor Standards
Act (FLSA). These laws apply to welfare recipients engaged in employment activities in the
same manner as they apply to other workers. Thus, for example. TANF recipients must be
paid at the minimum wage for any activities that constitute employment for FLSA pUrPOSCS.

While this memorandum generally summarizes existing federai tax guidance as it
relates to government assistance payments, it is not a substtute for specific guidance that may
be issued by the IRS. In addition, the Office of Tax Policy is concerned by the tax policy issues
raised by the Act. On cquity grounds, employees should be treated in the same fashion for tax
purposes, regardless of whether or not amounts received from their employers may be subsidized
by TANT' food stamp benefits, or other statc-provlded funds. Under this view, TANF

"earned incorne _‘qu__p_qx;pgggs_ _Q_f ;hngr_n_ed _mcome_tak ctede_(EI_TC) From an administrative
perspective, this approach is also more efficient. It would be burdensome for both employers and
the IRS if TANF-subsidized wages were treated differently than other wage income. For
example, employers could not easily adjust income tax withhalding on their workers’ wages to
reflect TANF or food stamp subsidies.

On the other hand, we recognize that an argument could be made that the employer is
simply acting as an agent of the state to the extent of the TANF subsidy received by an
individual, and that'such a subsidy represents a non-taxable general welfare payment and should
not be characterized as compensation for services. Under this latter view, it would be
inappropriate for the TANF-subsidized payments to increase the number of low-income
individuals subject to federal income and social security taxes. Subjecting payments to such
individuals to federal tax could also lead to an increase in budgetary costs since it is likely that
the resulting EITC payments would exceed the additional amount of revenue which would be
raised. States could be expected to push this view, in that wansforming limited TANF funds into

2



wage subsidies would increase the incomc of welfare recipients by making them cligible for the
EITC. From a state’s perspective, this would be advantageous since the FITC -- unlike TANF —
15 100 percent tederally funded.

As descnibed below, current IRS guidance would appear 1o limit states’ abilities to
charactenize welfare benefits as wages when no services are actually performed. However, bath
welfare and tax practices arc cvolving in this area, and the Office of Tax Policy will continue to

monitor both state actions and IRS interpretations in order to determine if more statutory
guidance is needed.

I Existing IFederal Tax Guidance Relating to Government Assisiance Pavments

A. L Welfare Doctrine In General.

In general, all income from whatever source derived is subject to taxation unless excluded
by law. Section 61(a)!; Commissioner v, Glenshaw Glass C';,, 348 U.S. 426 (1953).
Compensation for services is specifically included within the statutory definition of gross
income. Section 61(a)(1). Although there is no statutary exclusion for govermment assistance
payments, undcr an administrative rule of the IRS that has been approved by some courts, many
types of government assistance payments are excludable {rom the recipicnt’s income if they are
in the nature of general welfarc payments -- the so-called "general welfare doctrine.”

Under the general welfare doctrine, government assistance payments that are intendedto  ~~
prdmote the general welfare, and are not in exchange for services rendered. arc not includible in
the recipient’s income. See Bagpon v. Commissioner, 99 1.C. 39, 62-63 (1992); Railey v.
Commissioner, 88 T.C. 1293, 1299-1301 (1987).2 For example. the IRS has ruled that (i) 7
government payments to assist low-income persons with utility costs are in the nature of relief
payments made for the promotion of the general welfarc and are excludable from recipient's
income?; (ii) government payments made to the blind from a general welfare fund or to crime
victims are excludable from the recipient's income (unless such payments are fraudulently

1. All "Section" references are to sections of the Internal Revenuc Code of 1986, as amended.

2. See also Unjted Housing Foundation, Inc, v, Forman, 421 1J.S. 837, 855 (1975) ("In a real
sense, {the New York State low-income housing subsidy] no more embodies the anributcs of
tncame or profits than do welfare benefits, food stamps, or other government subsidies.™); Graff

v. Commissioner, 673 F.2d 784, 785 (5th Cir. 1982) (“general welfare benefits [are] not
taxable").

3. Rev. Rul. 78-170, 1978-1 C.B. 24.

L)



received)™: {iii) government payments to assist low-income city inhzbitants in refurbishing their
homes are exciudable from the recipient's income?; and (iv) payments under an experimental
anti-poverty program funded by the government that is intended to aid poor famuiies without

destroying their incentive to improve their living standards are excludable from the recipient's
M [
income.

/.

The general welfare doctrine applies only if the government payment program is a necd-
based program. Bailey, 88 1.C. at 1300. Thus, payments are includible in income when they are
received under social welfare programs that are not based on need. ]d. at 1301 (government
payments to restore the facade of recipient's building not excludable under the general welfare
doctrine because the payments were made without regard to the recipient’s need); Rev. Rul. 76-
131, 1976-1 C.B. 16 (recipients required to include in income payments made under Alaska's
Longevity Bonus Act because such payments were based on the recipient's age and length of
residency and not on financial status, health, education background, or cmployment status); Rev.
Rul. 76-75, 1976-1 C.B. 14 (interest reduction payments made 1o morntgagee on behalf of a
limited-profit corporation formed to acquire and lease apartr-=nts in a low-income housing

project are includible in the corporation’s income because s..:h payments are a cubstitute for
rent).

Further, only the ultimate intended beneficiarics of the welfare pavments are entitled to
exclude the payments from income. Thus, government payments to persons who provide care to
disabled persons are includible in the recipients's income as compensation for services; the
disabled persons, and not the recipients of the payments, are the ultimate intended beneficiaries
of the government payments. Bannaon, 99 T.C. at 63-66 (noting that "in every sense the
payments [to the care giver] were treated by the {government agency| as compensation tfor

services"; care giver required to submit time records to agency and agency issued TRS Form W-2
to care giver).

B. Application of General Weltare Doctrine 10 Work-1rainjnge Procrams.

The general welfare doctrine applies only if the government assistance payments are not 7

4. Rev. Rul. 57-102,°1957-1 C.B. 26 (payments to blind persons); Rev. Rul. 74-74, 1974-1 C.B.
18 (payments to crime victims).

5. Rev. Rul. 76-395, 1976-2 CB. 16, 17 ("The Internal Revenue Service has consistently held
that payments made under legislatively provided social benefit programs for promotion of
general welfare are not includible in an individual's gross income. ")

6. Rev. Rul. 73-87, 1973-1 C.B. 39 ("[D]isbursements from a general welfare fund in the interest

of the general public which are not made for services rendered are not includible in gross
income.").



compensation for services. Thus, for example, government benefit payments that are made
directly by government agencies to persons who are undergoing training or retraining (including
on-the-job training) are excludable from the recipient’s income because the payments are
intended to promote the general welfare and are not compensation far cervices. Rev. Rul. 63-
136, 1963-2 C.B. 19 (payments that are made to individuals to aid them in their efforts to acquire ?
new skills that will enable them to obtain better employment gfpermuiiiics”; see also Rev. Rul.
72-340, 1972-2 C.B. 31 (city-paid stipends that are paid to uncmploycd or undercmployed
probationers, including some who arc placed with private employers. are excludable from the
Tecipicnt’s income, and are not wages for income tax withholding or FICA tax purposes, because
the stipends are intended to aid the recipients in acquiring training in skills that will afTord them
opportunities for gainful employment).

"Ta determine whether payments under work-training programs are includible in a
participant’s income, one must determine whether the activity for which thc pavments arc
received is basically for the performance of services or is for participation in a training program
that promotes the general welfare. Rev. Rul. 75-246, 1975-1 C.B. 24. If a participant engages in
an activity that is basically the performance of services, the payments he receives are includible

n income as compensation for écr;igc—éi_;@iégnigé_ the payments are considered “rc—li_c;l_;ggy_ly_gqts

made for the promotion of gencral welfarc and are excludable from income. Id. at 24-25.% The

IRS recognizes that this determination can he extremely difficult in certain situauons. Rev. Rul.
71-425,1971-2 C.B. 76, 77.

The following scctions discuss cf(isti.ng federal tax guidance relating to this inquiry. Due

to the inherently factual nature of the inquiry, the federal tax consequences arising in any case
will depend on the facts and circumstances of such case.

7. The ruling refers to an earlier ruling in which the TRS held that unemployment compensation
payments were excludable from income because such payments are made for the promotion of
the general welfare. Rev. Rul. 5§5-652, 1955-2 C.B. 21. This ruling has been overturned by
statute. Section 85 (uncmployment compensation is specifically includible in income).
Congress enacted Section 85 in 1978 because unemployment compensation payments made
under government programs arc, in substancc, a substitute sor taxable wages. H.R. 1445, 95th
Cong. 2d Sess. 47, reprinted in 1978-3 C.B. 221.

8. Compare Rev. Rul. 63-136, supra (overriding purpose to aid recipient in acquiring new skills
to obtain better employment opportunities), and Rev. Rul. 68-38, 1968-1 C.B. 446 (same), with
Rev. Rul. 74-413, 1974-2 C.B. 333 (overriding purpose of stale¢ program established 1o provide
short-term employment in disaster rclict activities for unemployed individuals is to provide
participants with compensation for services), and Rev. Rul. 65-139, 1965-1 C.B. 31 (payments
made 1o enrollees in work-training program cstablished under the Izconomic Opportunity Act of
1964 arc includible in income because the enrollees are being compensated for services
performed even though such services embody some degree of training). '

*
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1. Work-Training Programs Where Govermment Makes Pavments to Panicipants.

In Rev. Rul. 71-425, the IRS ruled that payments received under government sponsored
work-training programs are excludable from the tecipient’s income. and are nof considered

wages for income tax withholding and FICA tax purposes, if the foilowing conditions are
satisfied:

participation in the work-training program is ariznged and financed by a public
agency from which the participant is receiving public weifare benesits based upon
personal or family subsistence requirements; and

. the payments received under the work-training program (cxclusive of any exira v/
allowance that may be provided for transpartation or other costs related 1o (g o
participation) are not greater than the amount of such public welfare benefits that / v~/ Fesa
he would have been receiving. biri !

If the amount received under the work-training program (exc. 1sive of allowances) is greater than
the amount that would have been received by the participant had there been no work-training
program, the entire amount received is considered as taxable gross income and wages for
withholding and FICA tax purposes, except to the extent that it can be demonstrated that the &
amount received exceeds the fair market value of the services performed under the prograimn.

In this ruling, a state welfare agency requires able-bodied individuals on welfare to
participate i1 work experience projects that it sponsors or administers under fedcral law (Title V
of the Economic Opportunity Act ot 1564). The agency makes the work assignments and makes
the only payments the participants receive in connection with the work.® Participants receive
payments at a rate equal to the prevailing hourly rate for similar work in the community or the
minimum ratc cstablished under state law for such work, whichever is higher. They work only
the number of hours that produce a payment cqual to the relief - allowance Lhcv would otherwise
—————

——————n o et - e ——

receive in any one month period. 1f additional costs, such as transportation. are incurred, the
parucxpant works sufficient additional hours to cover such costs. In the ruling, the IRS
recognizes that work-training programs include elements of both work and training, and thus, it
1s extremely difficult to characterize any program as primarily involving one or the other and not
practical to bifurcate a program inta the relative proportions of work and training. In addition to
the holdings set forth above, the ruling also holds that where the pnimary measure of the amount
8 participant receives under 2 program 15 based on personal or family need of the recipient rather
than the value of any s qerwces p__formed the _payments rccm arc more in the nature of a

9. Exampies of work activities included in the federal program pursuant to which the work-
training programs are operated include simple maintenance of public roads: routine and general
office clerical work; untrained aides and assistance in institutions, such as bus boys and kitchen
workers; and trained laboratory assistants.



payment for services rendered."

2. Payments to Trainees Under Government Training Programs.

The IRS has illustrated the federal income and cmployment tax trcatment of payments
made and received under titles I and II of the Comprehensive Employment and Training Act of

1973 (CETA)" in various factual situations. Rev. Rul. 75-246, supra. These situations are as
follows:

Training with Private Sector Employers. A trainee is given on-the-job training by
a privalely owned company selected by the state sponsor. The company has and
exercises the degree of control over the trainee to establish an employment
relationship berween the trainee and the company.'? The company reccives the
trainee’s services and compensates him at the usual entry wage for the position for
which training is being given. The compans s waining expenses are reimbursed
in part by the state.

. Conclusion. The payments the trainee receives from the company are
includible in income because the traincc is basically engaged in the
performance of services, even though the services ecmbody some degree of
training. Accordingly, the company, as the employer, is required to
withhold income and FICA tax, and pay FUTA tax, with respect 10 the
payments made to the trainee.

. Iraining with Public Sector Employers. A trainee is given work experience in the

public scctor, in this casc a medical clinic owned and operated by a city. The

10. The IRS bases this conclusion on the fact that in many cases the pavments received under a /
work-training program are received in licu of, and in amounts no greatcr than, payments that the
participant was receiving based upon personal and family subsistence requirements from a public
welfare agency prior to his participation in the work-training program.

11. The stated purpose of CETA is to provide job training and employment opportunities for
economically disadvantaged, unemployed, and underemplayed persans and to assure that
training and other services lead to maximum employment opportunities and enhance self-
sufficiency by establishing a flexible and decentralized system of federul, state, and local
programs. Rev. Rul 75-246, 1975-1 C.B. 24.

12. The determination of whether a person is an employee or independent conuactor for federal
lax law purposes is based on common law factors. See, e.g., Rev Rul. 8741, 1987-1 C.B. 296,
which sets forth twenty factors to be considered for this purpose.

-



facts establish that the city is the employer of the traincs. In addition to the work
experience, the trainee is given a small amount of counseling and classroom
training. One fourth of the amount the city pays the mainee for his services and
participation in the training activities is reimbursed by the state sponsor. The
trainee may also receive an allowance, determined on the basis of need, to cover
certain expenses incident to the work-training experience, such as ransportation
expenses.

. Conclusion. The payments the traince receives from the city are includible
in income because the tl:amt;_e_.ls__b_agggﬂl engaced in the perfermance of
senvices, Accordingly, as 1o such payments. the city 1§ required to
withhold income tax."* Any allowance. however, is excludable from
income, and is not subject to income tax withholding, FICA tax or FUTA
tax. Such payment is made for the promotion of the general welfare
because it is paid only to make the trainees participation in the training
possible.

Training Without the Performance of Services. A tainee is given vocational,
occupational, and educational training designed 10 upgrade basic skills, in a

classroom or institytional setting. The training is provided y both public and

privale agencies. The trainee, who performs no services for the lrauning agency,
receives from the statc an allowance for his participation in the waining activity.
If the mrainee is not a recipient of public assislance, the trainee receives an amount
equal to the minimum wage under FLLSA, increased tor the number of the
trainee’s dependents and for certain other expenses. Trainees who recejve public
assistance are paid an incentive allowance of $30 per week.

. Conclusion. Allowances paid to the trainees are excludable rom their
income because such payments are in the nanire of relief payments made.
for the promotion of the general welfare und are not compensation for
services rendered. Further, because qainees perform no services for the
training agency 4nd the allowances paid are not directly related to any
services performed, there is no employment relationship between the
trainee and the training agency. Thus, the state payor of the allowance is
not obliged to withhold income tax or FICA taxes. nor to pay FUTA tax,
with respect to the allowance.

13. The ruling holds that the city is not required to withhold FICA 1ax. or pay FUTA tax,
because state and local employees are not covered under such programs. Under current law,

however, state and local cmployees may be subject to FICA. [n such cv

ent, the state or local

governmcnt would be required to withhold FICA tax.

8



T1T. Application of Existing Guidance

Existing federal tax guidance provides general principles that may be applied to situations
arising undcr the Act. While the application of these principles may be clear in some cases,
specific guidance should be sought from the IRS in the majority of cases. The following two

scenarios illustrate the potential application of existing tax law to exwreme examples that may
arise under the Act. '

'First, welfare recipients who are engaged solely in training activities, and who do not
perform any services for the training agency, would not have to include any of the payments
received in income. Further, the payments would not constitute wages for income tax
withholding, and FICA and FUTA tax purposes.

Second, welfare recipients who perform services as an cmployvee (determined under tax
principles) for an employer, whether public or private, and who receive payments from the
employer would have to include the payments in income 2: compensation for services, even if
the services performed involved some measure of training. In addition, the pavments would
constitute wages for income tax withholding, and, if applicable, FICA and FUTA tax, purposes.
This conclusion would not change even if a government agency reimburses the employer for a
portion of the amounts paid to the recipient.
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August 1, 1997

The President William Jefferson Clinton
The White House
Washington, DC 20500

Dear Mr. President:

On behalf of the 1.3 million members of the American Federation of State, County
and Municipal Employees (AFSCME), [ want to express our gratitude to you and your
administration for defending the principles of fairness for workfare workers and public
accountability in the administration of the Medicaid and Food Stamp programs during
negotiations on the spending provisions of the budget agreement.

We are extremely pleased that the final budget agreement retained basic labor rights
for workfare workers and that you were able to prevail on public administration of the
Medicaid and Food Stamp programs. There is no doubt that, without your steadfast efforts
on both of these issues, the outcome would have been very different and we deeply
appreciate your help and support.

Not surprisingly, Republican congressional leaders already have indicated that they
will try again this fall to overturn your administration’s policies on these two issues. We
look forward to your continuing support in our efforts to protect the rights of workfare
workers and retain public administration of these two crucial federal benefit systems in the
coming months.

S_l/l}cerely yours,

Gerald W. McEntee
International President
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Fair Labor Standards Act (FLSA) Options

Option 1:

Option 2:

If an individual participating in a work experience or community service program is an
employee (as determined by current law), the Fair Labor Standards Act (FLSA) applies.

-- Participants who are employees are covered by employee protection laws such as the
FLSA, safety and health, and anti-discrimination laws.

- -- Participants who are not employees (e.g., trainees) under the FLSA, will be covered by

other employee protection laws such as safety and health and anti-discrimination laws.

o In addition, they will be covered by a grievance procedure that includes the right
to a hearing within a specified time period and appeal of an adverse finding to a
neutral State agency selected by the Governor.

Participants in activities funded by welfare-to-work funds or TANF cannot displace
current employees (including a reduction in hours, wages, or benefits) or be employed in a

* job resulting from a layoff or a workforce reduction to create the vacancy or in a job that

impairs promotional opportunities for current employees. (Senate provision)

Regardless of “employee” status, participants in programs financed with welfare-to-work
or TANF funds, and their employers, shall not be covered by unemployment compensation
and FICA taxes. Such individuals shall not be eligible for the EITC.

Community service employment and work experience would not be listed as allowable
activities under Welfare-to-Work.

Guidance on the determination of the applicability of the FLSA to participants in
community service or work experience programs, issued by the Department of Labor
(DOL) in May 1997, shall remain unchanged through September 30, 1999. The DOL
shall not issue any other regulations, interpretations, or guidance on this matter prior to
September 30, 1999.

-- Participants who are not employees shall be treated as in Option 1.

~ No further legislative riders to determine of the applicability of the FLSA to participants in

community service or work experience programs would be permitted in either
appropriations or authorizing language until after September 30, 1999.

Anti-displacement provisions same as Option 1.

Coverage of and éligibility for unemployment compensation, FICA, and the EITC same as
Option 1.
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Option 3:

. House provision, but sunset on September 30, 1999. Participants in work experience and
community service programs during this period are not considered to be receiving
compensation for work and are not entitled to a salary or work or training expenses.

. Unemployment compensation, FICA, and the EITC same as Option 1.
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Page 1

Fair Labor Standards Act (FLSA) Options

Option 1:

If an individual participating in a work experience or community service program is an
employee (as determined by current law), the Fair Labor Standards Act (FLSA) applies.

-- Participants who are employees are covered by employee protection laws such as the
FLSA, the OSH Act, and anti-discrimination laws.

-~ Participants who are not employees (e.g., trainees) under the FLSA, will be covered by

other employee protection laws such as the OSH Act and anti-discrimination laws.

o In addition, they will be covered by a grievance procedure that includes the right
to a hearing within a specified time period and appeal of an adverse finding to a
neutral State agency selected by the Governor.

Participants in activities funded by welfare-to-work funds or TANF cannot displace
current employees (including a reduction in hours, wages, or benefits) or be employed in a
job resulting from a layoff or a workforce reduction to create the vacancy or in a job that
impairs promotional opportunities for current employees. (Senate provision)

Regardless of “employee” status, participants in programs financed with welfare-to-work
or TANF funds, and their employers, shall not be covered by unemployment compensation
and FICA taxes. Such individuals shall not be eligible for the EITC.

Option 2:

e

The determination of the applicability of the FLSA to participants in community service or
work experience programs published in the Federal Register by the Department of Labor

_ (DOL) on May 16, 1997 shall remain unchanged through September 30, 2000. The DOL

shall not issue any other regulations, interpretations, or guidance on this matter prior to
September 30, 2000.

-- Participants who are not employees shall be treated as in Option 1.
Anti-displacement provisions same as Option 1.

Coverage of and eligibility for unemployment compensation, FICA, and the EITC same as
Option 1.

Option 3:

House provision, but sunset on September 30, 2000. Participants in work experience and
community service programs during this period are not considered to be receiving
compensation for work and are not entitled to a salary or work or training expenses.

Unemployment compensation, FICA, and the EITC same as Option 1.



AmeriCorps members serve in clinics, VA hospitals, and other health facilities, focusing primarily
on children and youth. For instance, AmeriCorps members were able to immunize over 30,000
children last year.
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The Nickles Sanction Amendment

The Nickles amendment to the Senatc Reconciliation bill amends the wclfare reform law
to provide that application of the Federal minimum wagc under the Fair Labor Standards
Act shall not prohibit States from imposing any penalties for failurc to comply with
TANF. Presumably, the intent of this language is to allow Statcs to imposc monctary
sanctions on working wclfare participants even if doing so would mean they receive less
than the minimum wage for their work.

The sanctions provisions in welfare reform and the application of the Fedcral minimuin
wagc law to working welfare recipients can and must work in harmony to achieve real
and lasting welfare reform. Thereforc, this provision is acceplable provided that no State
would be allowed to impose a monetary sanction that reduced an individual’s combined
TANF cash benefit and food stamps benefit below the Federal minimwn wage for the
number of hours actually worked by the individual during the period covered by the
payment.

1. Reasons to Oppose the Nickles Amendment

Violates Core Principle of Employee/Employer Relationshin: A governumental cntity has
the power to take money from citizens - in the form of sanctions, fincs, court orders or
taxcs, for cxample. But NO EMPLOYER has the ri ght to take money from an employee
as a punitive measurc if that would bring the employee’s earnings below the minimum
wage. Even a goverminental entity in its role as an employer would be prohibited from
paying less than the minimum wage as a result of unilaterally withholding wages due an
employec without a court order. The Nickles Amendment for the first time violates that
principle by allowing a State, in its role as employer, to withhold from an employee the
minimum wage that cmployee is legally -- and rightfully -- entitled to under the Fair
Labor Standards Act.

Undermines the Minimum Wage. This provision would allow a sub-minimum wagc for
work compelled by the welfare reform Jaw through the imposition of sanctions by the
State. By forcing somc welfare recipients to work for sub-minimum wages, this
provision undermines the minimum wage and the basic premise that people should be
paid for the work they perform.

Contrary to Goals of Welfure Reform:  Allowing States to pay welfare recipients a sub-
minimum wage undennines the central goal of welfare reform -- breaking the cycle of
dependency by moving people from wclfare to work. Welfarc recipients earning less
than the minimum wage will be unable to pay costs related to employment (travel, child
care, clothing) or to support their families, sabotaging their atlempt to achieve scli-
sufficiency and independence.

leaves Subsidized Employees Vulnerable: Under prior welfare law, welfare recipients in
subsidized employment - public or private - were treated like any other employees, with
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 the same rights and protections. The Nickles Amendment would allow a State to make
punitive deductions from the pay of a State employce on welfarc, even if that would bring
the employec’s pay below the mininium wage - even though the State would be barred
from doing the same to any of its other employecs.

And courts might use Nickles to justify payment of less than the minimum wage to a
subsidized employee - even in the private sector. If a State reduccs the subsidy it pays to
an cmployer as a means of sanclioning a person on welfarc, the privatc employer could
rcfuse to pay that employee the minimum wage as required by law, using the Nickles
amendment as a defence ... and may find a court sympathetic to thc argument.

States Benefit Directly by Getting Cheap Labor: The Nicklcs Amendment clearly
creates a conflict of interest for Statcs: the State imposes and collects the sanctions in its
capacity as the welfare provider, resulting in a clear and direct benefit 1o itsclf when it is
the employer of the recipient because it gains the frce or reduced-cost labor of the welfarc
recipient/employec. This also exacerbates the potential displacemcnt problem by creating
a further incentive to replace current cmployees with lower-cost welfare recipients,

Allows Payment of a Sub-minimum Wage to Workers Even When They Have Done
Nothing Wrong: Statcs would be allowed to pay working welfare recipients less than the
minimum wage through sanctions, even when the causc is behavior by someone clse,
wholly unrelated to the welfare participant’s own compliance with TANF work
requircments.

2. TANF Sanctions Are Permissible Without the Nickles Amendment

Nothing in the FLSA prohibits States from sanclioning welfare recipients. In the abscnce
of the Nickles amendment, States may impose sanctions upon working TANF recipicnts
by reducing their benefit and adjusting their hours worked d as nceessary. In addition,
States could sanction recipients without implicating the FLSA in the followmg mannecr:

TANI® recipien in private,_unsubsidized employment - sanction by benefit deduction:
When a TANF recipicnt finds private, unsubsidized employment and continucs 1o receive
TANF bcnefits, the Statc may sanction the recipient for violating TANI’ rules by
reducing the TANF benefit, Because the recipient’s employment is not subsidized by the

. TANF benefit, the sanction would have no effect on (he recipient’s wages and therc
would be no FI.SA implications.

TANE recipient in subsidized employment or conmununity service/work experience with an
employer other than the State - - sanction by ﬁnm cho@inethod_q[
payment, including deduction from pgy: When a TANE recipIcniis in subsidized
employment or community service/work experience with an cmiploycr other than the
Statc, the State pays the cash value of the TANF benefit (and food stamps) to the
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employer. The TANT recipicnl reccives only a wage from the employer.' The State may
imposc a TANF-related sanction upon the recipient as a fine, and let the recipient choose
how to pay the fine. Thcse choices may include a voluntary deduction from pay (the
recipient voluntarily authorizes the employer to deduct the fine from wages and pay that
amount to the State instead of the cmployee/recipient), a direct payment by the welfare

recipient to the State (c.g., by check), or other methods.

The cmployer may not request or bencfit fiom such a deduction. The employer is still
obligated to pay the minimum wage for all hours worked, so the State may not cause thc
employer to reducc the recipient’s wage by reducing the subsidy, and it may not
unilaterally instruct the employer to withhold wages from the recipient as a penalty.

TANE recipient is employee of State, cither in subsidized employment or community
service/work experience - sanction by fine_payment may not be by deduction: In this -
case, the Statc is both the cmployer and the source of the TANF benefit. Under the
FLSA, deductions from pay may be made only for payments to third parties - the
cmployer may not benefit, directly or indirectly, from the deduction. The State may
impose a TANF-related sanction upon the recipient as a fine but may not collect the fine
as a deduction from pay.

)

o
i

" 1t is possible, but unlikely, that the TANF recipient may reccive a residual TANF benefit fiom the State,
in addition to a wage from the private employer. If so, the State may sanction the rccipient by reducing the
residual benefit.
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UVPLLONS FUR AMENDMENLS ‘10 NICKLES

1. State can sanction but recipients must receive minimum
wage. (FLSA permits reciplents who are not empLoyeea ot States
to voluntar!ly agree to deductions ot sanctions, ag in pParagraph
2.]

2. Sanction that cuts into the minimum wage may be done
through fines, with a choice of options for payment, including
valuntary deduaciona fram DAY .

1. Sanction muat be after TANF procedures condusted.
Praoceduras may not ha bhefare agency employing participant .

4. State rcan aanction through finea (ag in paragraph 2),
with protectians of requirament that TANF procedures not ha

before agency employing partieipant,



Section §822(a) (2) is amended by changing the ritla ta read
"Application of Minimum Wage Requirements with Reagpect to
Individual Sanctions, " by changing the parind atr the end of the
saotion to a comma, and by adding the following languaga ta the

end of new gection 108 (qg) :

"pxovided that nothing in thio paragraph shall ba
conatrucd to affecat an employor'o obligation to pay
such individual at lcast the minimum wage for each hour

wWorkeg. -«
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Section 5822(a) (2) is amended by changing the title to "Payment
of Sanctions by Individuals Covared by the Fair Tabor Standards
Act," by ohanging the period at the and of the gectian tn 2

comma, and by adding the following to the end of new sm~tion

108 {(¢c) 1

"pxavided that any penalty that would result in payment
of lcos than the minimum wage for each hour worked is
imposed by the Stato 23 a fine, which the participant
may satiafy by choosing among different payment optiong
cffered by the State, including voluntary deduction

from the participant's pay."
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Section 5822 (a) (2) ig amendad by changing the title tn "Payment,
cf Sanctione by Individualsg Covered by the Fair Lakor Srandarda
Act, ' and by adding tha following languags te tha and of new

ccction 108 (c)

"Ouch a pcnalty may reoult in lece than the payment «f
the minimum wage for caoh hour woerd where the penalty
is impcsed by order of the ftats 1ooued after a
hearing, as required by scotion 403(a) (1) (B) (iii),
which shall be befora an officer who 1o not cmployed by

an agency employing the participant. "
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Saction 5822(a) (2) ig amended hy changing the title to "Payment

of Sanocticng by Individuale Caverad by the Fair Labor Standards

Act,

* by changing the Period at tha and of the gection to a

comma, and by adding the following tn tha end of naw gection

4108 (¢)

"rrovidgd that 8ny penalty that would regult in baymant
of lcoo than the minimum waga for each hour varked ism
impoocd by the State aec g fine, which the participant
may satisfy by choocing among different payment optinng
offered by the Statc, including voluntary deduction
from the participant’s pay. Such a pcnalty chall bae
iwposed Ly crder of the 8tate issued after a hcaring,
a8 reguired by section 402 (a) (1) (B) (i11), whioh chall
Le before an offzccr who 13 not ewploycd by an agency

euploying the participant . *
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REMEDIES FOR VIOLATIONS OF HEALTH AND SAFETY
AND CERTAIN NONDISCRIMINATION PROTECTIONS FOR PARTICIPANTS

While it is essential that employee status be preserved for working welfare recipients
under TANF to ensure employment laws are applicable, it is also essential that participants in
work activities who may not be held to be employees under certain statutes also receive
comparable protections. Under the House and Senate bills, such participants are to receive
the protections of health and safety standards. However, the remedies specified in the bills
do not specifically address abatement of substandard conditions that is an essential feature of
the OSH Act. To ensure such a remedy is available, the current clause in both bills that
authorizes the use of "other equitable relief" should be amended to add the phrase ",
including abatement of unsafe or unhealthy conditions. "

In addition, while TANF provides certain civil rights protections to non-employee
participants, including title VI of the Civil Rights Act, it does not include provisions barring
discrimination based on gender (including sexual harassment) or religion. The House bill
does include a provision barring gender discrimination under TANF but does not include
specific nondiscrimination remedies. We urge the House provision be incorporated and
expanded to include religious discrimination, and that a clause be added in the remedies
section providing that in cases where these nondiscrimination protections are violated, the
remedies available under title VI of the Civil Rights Act shall be applicable.
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POSSIBLE ALTERNATIVE APPEALS OF STATE ﬂ,O \/"?
- GRIEVANCE PROCEDURE DETERMINATIONS

One of the serious deficiencies in the House bill worker protections is the absence of an
appeal from determinations of the State grievance procedure. Under JTPA and predecessor
job training programs and the JOBS program, regular employees alleging violation of the
nondisplacement provisions and participants alleging violations of specific worker protections
had the right to appeal adverse decisions rendered under the State grievance procedures to
the Secretary of Labor. . To ensure impartiality and protect the rights of grievants, it is
essential that there be an impartial review of the State grievance procedure decisions.
Although Federal review remains the preference, there may be two alternatives at the State
level for appeals that warrant consideration.

0 First, the bill could require the State to provide grievants the right to appeal an
adverse decision, or the right to appeal if a decision is not issued within a 60-day period, to
an agency independent of the agency administering the TANF grant and the agency
administering the grievance procedure. While such an agency could still be subject to the
influence of the Governor it would at least be somewhat insulated from the administering
agency. Examples of agencies that could be designated by the State include the State Labor
Department or the Equal Opportunity Agency.

o Second, the bill could require that the State provide the grievant the right to
appeal an adverse decision, or to appeal if a timely decision is not issued, to the “impartial
tribunals™ established to hear appeals relating to claims under the State unemployment
compensation laws. Under the Ul program appeal referees hear appeals from decisions of
claims examiners. The referees’ decision may be appealed to an Appeals Board established
at the State level for such purposes. Finally, the Appeals Board decision may then be
appealed to State court. One option is to incorporate one or more of these levels of review
to worker protection claims under TANF. There could still be some question in certain
States regarding the impartiality of these procedures since we understand in many cases
Appeal Board members are political appointees. In addition, the deciding officials may not
have significant expertise in some of the worker protection issues. However, this is an
established procedure for reviewing claims from individuals regarding certain employment-
related matters. To ensure that these responsibilities do not adversely affect processing of Ul
appeals, the costs attributable to review of the TANF worker protection claims should be
paid by the TANF agency or other non-UI sources.
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July 15, 1997

Memorandum for: John Podesta
Assistant to the President
and Deputy Chief of Staff for Policy and Political Affairs

From: Gerry Shea
Assistant to the President for Government Affairs

Peggy Taylor
Director, Legislation Department

Subject: Worker Protections in the Reconciliation Bills

As more details of the Republican reconciliation bills come to light, the extent of their
attempt to roll-back Federal worker protections becomes alarmingly clear. While this
poses a clear danger that decades of Federal labor standards could be undone, it also
provides a strong basis for arguing against the provisions.

The latest item to surface is the exemption of bakery drivers. As reported in the July

7th edition of Time, all bakery drivers would be classified as independent contractors
under the tax bill.

The bakery exclusion is separate from the broad language in the tax bill that would
make it much easier for employers to reclassify workers as independent contractors,
thereby denying them the benefits of Federal worker protections laws. While committee
staff assumed a relatively small number of workers would be reclassified as
independent contractors, outside estimates range in the millions.

Coupled with the wholesale change in the classification of workfare participants in the
House Budget Bill, i.e., from workers entitled to Federal labor protections to “work
experience” participants entitied to dramatically reduced protections, these provisions, if
enacted, would exclude millions of workers from Federal labor protections.

We strongly urge that the Administration argue, first and foremost, that the President
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has no intention of creating a second tier of workers who are entitled to a lesser
standard of protections. For a number of reasons, we think this is a stronger position
for the coming days’ debate than arguing the need for individual protections for
workfare participants. While that argument should sfill be made — we would particularly
urge you to highlight the lack of enforcement in the CWEP-like provisions in the House
Bill -- we think you are on strongest ground in refusing to create a second tier of
Federal labor standards.

Please let us know if any further information of argumentation will be helpful. Thank
you for all your good works.
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Minimum Wage for All Workers -- No Exceptions

July 10, 1997 Please Post

Most Americans believe that families who work hard and play by the rules should not be penalized.
However, this is not always the case. While the new welfare law requires adult recipients to work, the
House of Representatives voted to allow adult welfare recipients, 97 percent of whom are women, to be
paid below the minimum wage in some welfare jobs. - '

» Earning minimum wage does not lift women and their families out of poverty, but it is the first
step towards enabling these women to earn a living wage. Minimum wage produces positive
work incentives to break the cycle of poverty and helps women move permanently from welfarc to
work.

+ The minitnum wage seeks to ensure a decent standard of living for American workers and
their families. Paying workers below the minimum wage sinks women and their families deeper
into poverty with no hope of economic self-sufficicncy. Even at the current minimum wage level
the income for a family of three is 25% under the poverty level.

« Itis unfair to pay any worker less than the minimum wage. Paying workers below the rmmmum
wage could give employers incentive to fire low-wage workers, most of whom are women, and
replace them with welfare recipients who can be paid less than minimum wage.

Here's What You Can Dol

== Help spread the word; work with friends to distribute this alert in your community.

Call your senators and representative at 202/224-3121 and urge them to support minimurm
wage for all workers including women on welfare.

WOMEN'S NETWORK FOR CHANGE - American Assoclation of University Women ~ Advocates for Youth — American Jewlsh Congress
~ American Medical Women's Assoclation ~ Business and Professional Women/LISA ~ Center for Ethics in Acdon ~ Center for Policy
Alternatlves ~ Coalidon of Labor Unlon Women ~ Federally Employed Women ~ Feminist Majority ~ Fifty plus One ~ Girfs Incorporated ~
Gray Panthers ~ Independent Federation of Flight Attendants ~ MANA, A Natlonal Latina Orgonization ~ Ms. Foundaton for Women -
9105, Nadonal Associaden of Working Women ~ Natlonal Abordon and Reproductive Rights Action League — Nadonal Abortion Federatlen ~
Natonal Association of Social Workers —~ Naronal Cencer for the Earty Childhood Work Force ~ Natlonal Council of Jewlsh Women ~ Nadonal
Councll of Negro Women ~ Natonal Organization for Women ~ Natlanal Polldlcal Congress of Black Women, Inc. ~ Natlonal Women's Law
Center - Nadonal Women's Polltical Caucus — New GIrl Times ~ Older Women's League ~ Planned Parenthood Federatlon of America ~
ProChoice Resource Center — Religious Coalition for Reproductve Cholce ~ United States Student Assaciatdon ~ Women Workl ~ Women's
Campalgn Fund — Women's Environment and Development Organizatdon ~ Wamen’s International League for Peace and Freedom ~ Women s
Legal Defense Fund

FOR MORE INFORMATION ON THESE ALERTS, CALL 1-800-608-5286
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1. House provisions on minimum
wage/maximum hours.

2. Strongest enforcement of
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Specific language maintaining
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Appeal from grievance process to
Secretary of Labor;

Specific language giving all WWRs
protection under state laws. = nudidf30
Specific language giving WWRs mH
outside WE/CS protection under nigd
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Add protection against religion
discrimination
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House provisions, plus

1a. Appeal from grievance process to state
court; or i

1b. No grievance process, replaced with
binding arbitration; }&a

2. Specific language giving all WWHRs
protection under state laws.

3. Specific language giving WWRs outsides
WE/CS protection under federal and state
laws;

4. Add protection against religion

discrimination

o

House Provision Only




Spectrum of Employment Protections: Explanation

Senate Minimum Wage Provisions. The Senate bill does not modify current law with respect
to applying the minimum wage and other worker protections to working welfare recipients.
Under this option, the House would conform to the Senate’s position on this issue. As a result,
working welfare recipients would be treated like other workers with regard to employment status.
The Fair Labor Standards Act and other employment laws would apply as described in DOL’s
May guidelines.

Limit Effect of House Provisions Regarding Community Service and Work Experience to
FLSA Applicability. Treat welfare recipients in community service and work experience like
other workers except with respect to coverage of the Fair Labor Standards Act. Instead, the
House maximum hours (minimum wage) provision would apply. While welfare recipients in
community service and work experience would not be treated as employees for FLSA purposes
they would not be precluded from employment status for other laws. As employees, they would
be covered by employment protections like OSHA, employment discrimination laws, workers
compensation, and collective bargaining laws. This option requires the addition of an
enforcement mechanism for the maximum hours (minimum wage) provision which is not
provided in the House bill.

House Version with Senate Grievance Procedure (Appeal to Secretary of Labor) to Enforce
Minimum Wage and Other Labor Protections. Welfare recipients in community work would
not be considered employees for federal laws. (However, additional language is added to prevent
them from being denied employee status for state laws like workers compensation.) Uses
minimum wage and labor protections enforcement model similar to that used under prior welfare
law and included in the Senate bill. The Senate grievance procedure which provides for an
appeal to the Secretary of Labor would be substituted for the House procedure (which does not
provide for any appeal) and would also be applied to the minimum wage requirement. This
option also adds protection against religion discrimination, which is not available to working
welfare recipients who are not employees under the current House bill.

House Version with Appeal to State Court. This option is the same as above except that the
appeal from the grievance procedure would be to State Court rather than to Secretary of Labor.

House Version with Arbitration Instead of Grievance Procedure. This option is the same as
above except that it replaces the grievance procedure (and proposed appeal) with arbitration
system.







NONDISPLACEMENT RECOMMENDATION

Protections to be Added:

1.

General Prohibition Against Displacement: The final House-passed language is .
seriously deficient in dropping the general prohibition against displacement (including \
partial displacement by reducing hours of work) of any individual who is an employee at
the time the participant comes on board ("as of the date of employment"). At a minimum,
the language from the Senate-passed version should be inserted in the conference
agreement before the House-passed language allowing an adult recipient to fill a vacant
employment position.

Promotional Opportunities: The conference agreement should include the Senate
prohibition against creating a job in a promotional line infringing upon the promotional
opportunities of regularly employed individuals. Welfare-to-work activities should not
facilitate the creation of subsidized job positions at the expense of promotional
opportunities for regular employees.

Contracts for Services and Collective Bargaining Agreements: The Senate language
on existing contracts for services and collective bargaining agreements is preferable,
because the terms "impair" and "inconsistent" connote situations where parties other than
the direct parties to a contract or agreement may be trying to undertake an activity which
modifies, whether directly or indirectly, the contract or agreement. Employer and labor
consultation and concurrence in any such implicit modification should be required and
will clearly be more conducive to better employer-employee relations.

Comparable Wages: The conference agreement should insert legislative language on
comparable benefits, included in the workforce development legislation from the
Education and Workforce Committee passed by the House. This language requires that
individuals in on-the-job training or individuals employed in work activities shall be
compensated at the same rates and provided benefits and working conditions, at the same
level and to the same extent as other trainees or employees working a similar length of
time and doing the same type of work, but in no event less than the higher of the Federal
or State or local minimum wage.

ANCTION PROVISION IN THE SENATE BILL

ELIMINATE SECTION 5823 OF SENATE BILL. This language allows states to impose
monetary sanctions on working welfare participants even if doing so would mean they receive
less than the minimum wage for their work. It allows working welfare recipients to be paid a
subminimum wage.. As a result, it undermines the minimum wage -- and the basic premise that
people should get paid for work performed. Furthermore, the sanction can be imposed even if
the sanction is for the behavior of another family member. We support both the sanctions
provisions in welfare reform and the payment of the minimum wage to welfare recipients when
they work -- but both must work in harmony if we are to achieve real and lasting welfare reform.
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NONDISPLACEMENT PROVISIONS

House-passed H.R. 2015

Senate-passed H.R. 2015

TANF

JOBS

Partial displacement:
Prohibits displacement of
current employed worker
(including partial
displacement).

Partial displacement:
Prohibits displacement of
current employed worker or
position (including partial
displacement).

Violation of collective
bargaining agreement or
contract: Prohibits any
assignment that violates an
existing contract for services
or collective bargaining
agreement.

Impairment of collective
bargaining agreement or
contract: Prohibits any
assignment that impairs an
existing contract for services
or collective bargaining
agreement or would be
inconsistent with such an
agreement.

Impairment of collective
bargaining agreement or
contract: Prohibits any
assignment that impairs an
existing contract for services
or collective bargaining
agreement,

Promotional
Opportunities: Prohibits
any infringement of the
promotional opportunities of
currently employed workers.

N

Promotional
Opportunities: Prohibits
any infringement of the
promotional opportunities of
currently employed workers.

Unfilled Vacancies:
Prohibits any assignment of
a participant in CWEP or
Work Supplementation to
an unfilled position vacancy.

Layoffs: Prohibits the
assignment of any
participant in a position
where any other individual
is on layoff from the same or
similar job.

Layoffs: Prohibits the
assignment of any
participant in a position’
where any other individual
is on layoff from the same or
similar job.

Layoffs: Prohibits the
assignment of any
participant in a position
where any other individual
is on layoff from the same or
similar job.

Layoffs: Prohibits the
assignment of any
participant in a position
where any other individual
is on layoff from the same or
similar job.

Terminations: Prohibits
assignment where the
employer has terminated the
employment of any regular
employee with the intention
of filling the vacancy with a
participant.

Terminations: Prohibits
assignment where the
employer has terminated the
employment of any regular

.employee with the intention

of filling the vacancy with a
participant. '

Terminations: Prohibits
assignment where the
employer has terminated the
employment of any regular
employce with the intention
of filling the vacancy with a
participant.

Terminations: Prohibits
assignment where the
employer has terminated the
employment of any regular
employee with the effect of
filling the vacancy with a
participant.

No Preemption:
Nondisplacement provisions
do not preempt any
provision of

State law that provides
greater protection against
displacement.
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No Preemption:
Nondisplacement provisions
do not preempt any
provision of

State law that provides
greater protection against
displacement.
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Employee

Not Employee

. Covered by federal worker protection laws (e.g.,
minimum wage, safety and health, employment
discrimination)

. Covered by state worker protection Iaws (e.q.,
workers’ compensation)

. Rights enforced through existing mechanisms in
worker protection laws (e.q., federal or state
agency investigation, private right of action)

. Collective bargaining rights protected by federal
(private sector) and state (state and local public
sector) laws.

1. Not covered by federal worker protection laws.

2. May not be covered by state worker protection
laws.

3. No enforcement mechanisms except those
specifically provided in the bill.

4. No collective bargaining rights in the private
sector.

5. May not have collective bargaining rights in state
and local public sectors.




Cynthia-
Here are the relevant parts of our past welfare reform bills on EITC/FICA.
. 1994 is straightforward, as we thought: no EITC, but subject to FICA

. I’m still checking what 1996 had -- Farkas’ recollection was that the bill didn’t deal with
this issue, but in a section on workfare on page 103 says that “wages paid under a
workfare program shall not be considered to earned income for purposes of any provision
of law.” This sounds like it would rule out both EITC and FICA -- but it might also rule
out other things. I’'m checking with Jeff. I can check with Treasury if we need to, but will
try not to alarm them.

Diana



Watk+ Rosponsibldy Act of (994

SEC. 207. FEDERAL TAX TREATMENT OF WORK REMUNERATION.

This section specifies the Federal tax treatment of
remuneration paid to, or received by, an individual in a WORK
position. Such remuneration would be excluded from income for B
purposes of the earned income tax credit and would not constitute’
“qualified wages* for purposes of the targeted jobs tax credit.
Also, it would not be subject to Federal unemployment (i.e.,
FUTA) or included as part of gross income for Federal income tax
purposes. (However, it would be subject to the employee and
employer share of social security (i.e., FICA) taxes.)

TITLE III--CHILD CARE

SEC. 301. CHILD CARE FOR JOBS AND WORK PRO_GRAM PARTICIPANTS AND
AT-RISK FAMILIES.

Subsection (a) extends the child care guarantee to . _
participants in the WORK program. It also clarifies that child
care is guaranteed for individuals who are participating in
education and training activities as long as the State approves
the activity as part of the individual‘’s JOBS employability plan.
Child care services would be guaranteed regardless of whether
resources are available to provide other JOBS services.

. Subsection (b) extehds the guarantee for Transitional child
Care (TCC) to people leaving the WORK program for employment.

Subsection (c) addresses health and safety standards,
parental choice and continuity of care for guaranteed (i.e.,
AFDC/JOBS/WORK and TCC) and then for At-Risk child care as
follows: ' _

All child care provided through these programs must meet all
health and safety standards established by the State for the
Child Care and Development Block Grant program (CCDBG). In
addition, the State agency must establish immunization
requirements and assure, consistent with regulations of the
Secretary, that: 1) children whose child care is paid for under
title IV-A would be required to have all immunizations, at the
appropriate times, as currently recommended by the Advisory
Committee on Immunization Practices; and 2) child care providers
~used would take steps to assure that certain hazardous items are
" secured and unobtainable. ' o

'This subsection also requires that the State plan assure
that child care provided would conform to all provisions related
to parental choice, parental access, handling of parental
complaints, consumer education and all other standards, criteria
and requirements applicable to child care provided under CCDBG.

23




102 .
403. The-State shall be entitled to so'much'of'such'amount )
as equals the percentage spec;fled in sectlon 403(k)(1)(A) l
multlplled by its expendltures necessary to carry out its
approved applicatlon | L -
| *(B) A State may include, as expendltures necessary to
carry out its approved appllcation, amounts expended for
stipends, wage subsidies,'supportlve services, tralnlng,-and
administrative costs of the State agency directly related to
the program under this subsection,“

SEC. 207. FEDERAL TAX TREATMENT OF WORK REMUNERATION.

(a) Work Remuneration Ineligible For Earned Income Tax -

Credit.-- Subparagraph (B) of section 32(c)(2) (defining earned

e _
income for purposes of the Earned Income Tax Credit) of the
Internal Revenue Code of 1986 is amended by striking "and" at the

- end of clause (ii), by striking the period at the end of clause

- (iii) and inserting in lieu thereof *, and*, and by inserting_
after clause (iii) the following clause:

“(iv) no amount of remuneration received for services
provided in a WORK position to which the taxpayer was
assigned under Part G of title IV of the Social Security Act
shall be taken into account. . |
(b) WORK Remuneration Inellglble for Targeted Jobs Tax

Credlt --Sectlon 51(b) (deflnlng quallfled wages for purposes of

the Targeted Jobs Tax Credlt) of the Internal Revenue Code of
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1986 iS amended by inserting after paragraph (3) the foiiowing
new paragraph k4): | | |
"(4) Special Rules for WORK Positions.--
‘(A).vdualified Wages. --No‘amount ef remuneration

received for services provided in a WORK position to

: whlch an employee was assigned under Part G of title 1V

of the Social Security Act shall be treated as
qqallfled wages.
“(B) -Qualified First-Year Wages.--The l-year
peribd described in paragraph (2) is determined'without
‘regard to the period in which the employee provided
services in a WORK position to which the employee was
'essigned under Part G of title IV of the Social
Security Act.*. |
(c) WORK Remuneratiop Not Subject To FUTA.--Section 3306(b)
(defining wages for purposes of the federal unemployment tax) of
the Internal Revenue Code of 1986 is amended by striking “or" at
the end paragraph (15), by striking the period at the end of
paragraph 16 and 1nsert1ng in lieu thereof *, or*, and by
lnsertlng after paragraph (16) the followmng paragraph:
“(17) remuneratlon paid for services provided in a
WORK pos;tlon to which the employee was assigned under Part

G of title 1V of the social Security Act ..



104 |
(d) WORK Remuneration Excluded From'Cross Income.~-- The
-Ihternal Revenue Code of 1986 iS‘amended by redesignating section
137 (containlng certaln cross references) as sectlon 138, and by-
1nsert1ng after section 136 the following sectlon

“Section 137. WORK Program Remuneratlon.e- Gross income
shall.not include any reﬁgneration received.for'services provided
in a WORK position to which the individual was assigned under |
Part é of title IV of the Social Security Act.".

. TITLE III - CHILD CARE |
SEC. 301. CHILD CARE FOR JOBS AND WORK PROGRAM PARTICIPANTS AND
AT-RISK FAMILIES.

(a) Guarantee While in WORK or JOBS Program.-- (1) Section
402(g)(1)(A)(1)(I) of the Act is amended by striking out the '
semicolon and 1nsert1ng in lieu thereof *(including- employment |
under part G, or other required activities under such part);“.

(2) section 402(g)(1)(A) (1) of the Act is amended-- |

(A) by striking out “(including participation in a -

program that meets the requirements of subsection (a)(19).

| and part (F))“,'and
(B) by striking out “approves the activitY“'and
inserting in lieu thereof “approves"the activity as part of
the ind1v1dua1's employablllty plan under part F (regardless
’pof whether resburces are avallable to prov1de other serv;ces

or_pay ‘for other act1v1t1es to:carry out such plan)_.
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( “"Work First and Personal Responsibility Act of 1996"

2

Title I — Work-Based Assistance

Title I repeals the Aid to Families with Dependent Children
(AFDC) program and replaces it with a time-limited, work-based
Temporary Employment Assistance (TEA) program. TEA continues
open-ended Federal matching payments for State expenditures on
welfare assistance. It also repeals the Job Opportunities and
Basic Skills (JOBS) program and replaces it with a new Work First
program. (Funding for JOBS, AFDC Administration, and Emergency
Assistance is merged into Work First. Most activities under
these programs remain allowable under Work First.) Title I
requires welfare recipients to sign personal responsibility
contracts and mandates that they work or engage in job training
within two years of first receiving benefits.

Title I also requires States to meet welfare recipient work
targets. It includes a five-year time limit on the receipt of
cash benefits, but allows States to exempt a portion of the
caseload from the time limits. Vouchers must be provided to
children in families that lose assistance due to the time limit.
In addition, Title I provides performance bonuses to States based
on their job placement effectiveness. It also gives States the
option to deny additional welfare benefits to families that have
another child while receiving welfare benefits.

Title I mandates that States operate child abuse prevention
and protection, child support enforcement, foster care, and
adoption assistance programs as a condition of receiving the
Federal match. States also must operate a child care program
under the Cchild care and Development Block Grant (CCDBG) Act of
1990. Title I amends the CCDBG Act and consolidates the three
individual child care programs under current title IV-A of the
Social Security Act into one program. Funding for child care is
significantly increased. This title also continues the one-year
entitlement to transitional Medicai. benefits for families losing
welfare benefits due to employment or excess income. In
addition, it allows States to enter into demonstration programs
to make periodic advances of the earned income tax credit (EITC)
to welfare recipients in jobs programs (as opposed to having
workers file for the EITC themselves).

Title II — Child Support Enforcement

Title II proposes stringent child support enforcement
measures including a State case registry of child support
enforcement orders. It improves paternity establishment and
requires employers to report new hires to a central State data
base. Title II allows States to revoke drivers and professional
licenses for parents who refuse to pay child support. It also
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established under this part and part G or H. The State may
elect to follow such recomméndations, and shall demonstrate
to the Secretary how the State will achieve the required
participation rates. |

"(2) Second consecutive failure.—Notwithstanding
paragraph (1), if a State fails to achieve the participation
rate required by subsection (a) for 2 consecutive fiscal
years, the Secretary may—

"(A) require the State to make changes in the

State programs established under this part and part G

or H; and

"(B) reduce by up to 5 percent the amount
otherwise payable to the State under section 413(a) (1).
489. FEDERAL ROLE.
"(a) Approval of State Plans.—

“(1) In general.—Within 60 days after the date a State
submits to the Secretary a plan that provides for the
establishment and operationrof a Work First program that
meets the requirements of-section 481, the Secretary shall
approve the plan.

"(2) Authority to extend approval deadline.—The 60-day
deadline establishedfin paragraph (1) with respect to a
State may be ektended in accordance with an agreement

between the Secretary and the State.

"Part G—Workfare Program
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"(a) In General.—A State that establishes a Work First
program under part F shall establish and carry out either a
workfare program that meets the requirements of this part or a
job placement voucher program under part H.

| "(b) Objective.—The objective of fhe workfare program is
for each program participant to find and hold a full-time
unsubsidized paid job, and for this goal to be achieved in a
cost-effective fashion.

"(c) Case Management Teams.—The State shall assign to each
program participant a case management team that shall meet with
the participant and assist the participant to choose the most
suitable workfare job under subsection (e), (f), or (g) and to
eventually obtain a full-time unsubsidized paid job.

"(d) Provision of Jobs.—The State shall provide each

participant in the program with a community service job that

- meets the requirements of subsection (e) or a subsidized job that

meets the requirements of subsection (f) or (g).
"(e) Community Service Jobs.—

"(1) In general.—Except as provided in paragraphs (2)
and (3) and sectioh 481 (a) (5) (B) (ii), each participant shall
work for 20 hours per week during fiscal years 1997 and
1998, not fewer than 25 hours per week during fiscal year
1999, and not fewer than 30 hours thereafter in a community
service job, and shall be paid at a rate which is 100

percent of the maximum amount of assistance that may be
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provided under the State plan approved under part A to a
family of the same size and composition with no income.

5(2) Exception.—(A) If the participant has obtained
unsubsidized part-time employment, the State shall provide
the participant with a part-time community service job.

"(B) If the State provides a participant a

part-time community service job under subparagraph (A),

the State shall ensure that the participant works for

not fewer than the number of hours specified in

paragraph (1).

"(3) Wages not considered earned income.—Wages paid
under a workfare program shall not be considered to be
earned income for purposes of any provision of law.

"(4) Community service job defined.—For purposes of
this section, the term 'community service job' means—

"(A) a job provided to a partigipant by the State
administering the Staté plan under part A; or
"(B) a job provided to a participant by any other
employer for which all or part of the wages are paid by
the State.
"A State may provide or subsidize under the program any job
which the.state determines to be appropriate.
"(f) Temporary Subsidized Job Creation.—A State fhat
establishes a workfare program under\this part may establish a

program under this Act similar to the program operated by the

State of Oregon known as 'JOBS Plus'.
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"(g) Work Supplementation Program.—

"(1) In general.—A State that establishes a workfare
program under this part may institute a work suppleﬁentation
program under which the State, to the extent it considers
appropriate, may reserve the sums that would otherwise be
payable to participants in the program as a community
service minimum wage and use the sums instead for the
purpose of providing and subsidizing private sector jobs for
the participants.

"(2) Employer agreement.—An employer who provides a
private sector job to a participant under paragraph (1)
shall agree to provide to the participant an amount in wages
equal to the poverty threshold for a family of three. |
"(h) Job Search Requirement.—The State shall require each

participant to spend a minimum of 5 hours per week on activities
related to securing unsubsidized full-time employment in the
private sector.

"(i) Use of Placement Companies.—A State that establishes a
workfare program under this part may enter into contracts in
accordance with section 483 with private companies (whether
operated for profit 6r not for profit) for the placement of
participaﬁts in the program in positions of full-time employment,
preferably in the private sector, for wages sufficient to

eliminate the need of such participants for cash assistance.



| ID o Today’sdebate. mlrmwom}.-t:--_f

l.

) Rush to workfare costs
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m Weltare laws need
to be fine-tuned;
they’re hurting those most vul- -
nerable to jobloss. -~ -
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fare recipients to do janitorial work-at .
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$6 an hour. The new workers continue to
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‘at no cost to the schools. :

It's a sweet deal for the mo

. ple who soon mus} get off welfare. But what

. ;about those janitors who were displaced?
”How many are unemployed and mdx '

. dates for the welfare rolls?

L As Wuhmgton and the states push wel- .
' fa.re recipients to work, they'vé, created a -
way for employers, public and private, to:-.
- replace regular employees with cheaper 1a-
- bor, The losers are folks who had stayed off -

welfare with low-income work. - They're

 vulnerable to reduced hours, dlsappeanng

JObS and lesser wages and benefits. -

A Jersey City, NJ., hospital is cuttmg_
full-time aides while humg people on wel-
fare as “volunteers” to do the same work. .

In. Nassau County, N.Y:,"a custodian -
1aid offin 1992 and ulumately forced onto
;velfam returned to the same job last year

~—but as a welfare “trainee” at lower pay, E

A0 beneéfits and no vacation. -
~ No one has yet quantified the problem.

But the vulnerable: population is large: .38

million working poor who at $7,50 an hour
3r less often have no health insurancé. And
even with the economy thriving, ‘'most
states are short of the low-wage, low-skill -
! jobs that the working poor hold-and welfare -

- recipients need. - Yet . welfare - reform - re-

|

- quires that by the turn of the century, near- .

*ly 50% of all adults. getting' welfare' assis- .
tance — 4 million people— must spend at *

" least 30 hours a week in some sort of 'work,
The law bars employers from ﬁrmg exist- -

- workers - to hire. -welfare. recipients. -
whose compensahon is subsidized by the *
state. But its intent can be defmted by re- .
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welfane recipients in be
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looking for

only 300,000 jobs a
ew Yoric 1.2
.Ineludlng adults on ‘welfare

s Of 44,000 new

-1994 morethan38000were gh technology

rofessional work requiring college degres

I.-Yet work must be found for 79000
-welfare ‘reciplents. -

Mininesota: - Ratio of job seekers to job

n tenﬂaljobseekers
for 242,000 Job -

wage. 1;

ducmg hours, wages or beneﬁts for exlstmg_

workers or terminating:outside contracts;
“workfare.recipients can then fill vacancies.
‘Backers of

" State studies document the chalenge of |-

bs created In |

1996 welfare reform miinj-
mmetheprolem.'l‘heyfearabacklash

worﬁbmmwehalf-mullonpanﬂmmwm AT
: morewomsmtes economylsgrowlng by’ o

could reverse ‘momentum Tunning their -

way. On the. other. side, unions trumpet

scare Stores, ot reséarch. But anecdotal ev- ° -
‘idence is accumulating, In addition tosub- © - ..
_tle and overt job displacement, employers =~

from Salt Lake City to Richmond, Va., re-

. port the flow of welfare recipients into the E
waorkforce is helpmg keép pay rates down.

And when the inevitable eoonomxc slow-
down. arrives, with shrmkage in low-in-

come jobs, the situation is likely to resem-

 ble a nasty game of musical chairs with far
“more players than wage-paying seats,

Welfare reform was long overdue, But |
the 1996 law, driven by simplistic budget- | .

cutting politics, did little- to spur. the job
growth needed to deal with . underlying

- poverty and lack of opportunity. President |-
Chnton wants to spend $3 billion for job- |

j grants and tax breaks to employers
‘who' hire_welfare recipients. First, some

 spadewark is needed. Moving welfare re- |- -

_cipients to"work -is a fine objective. But |-
” throwing the worhng poor Qut on the street |

is-an unacceptable price.

‘Reform that risks. throwmg tbe workmg'

poor out of work and onto the welfare rolls
~Is not worthy of the name. '
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