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SECRETARY OF LABOR 
WASHINGTON

MEMORANDUM FOR KEN APFEL 

FROM: CYNTHIA A. METZLE

SUBJECT: LABOR PROTECTIONS AN

DATE: MARCH 24,1997

LFARE REFORM

Wlien we last spoke you asked for additional informalion regarding tlie Department of Labor’s 
proposed plans to ctofy for states issues related to tie application of labor laws to welfare 

recipients. I am forwai'ding tliree documents in response to your request.

The first i.s a Rollout Strategy that includes a proposed plan to disseminate information to states 
and a consultation process to inform intergovernmental representatives, Congi'ess, otlier key 
stakeholders, and the press of our legal conclusions and our plans. We believe that all outreach 
efforts should be conducted in conjunction with HHS, USDA, and other involved federal 
agencies.

The second item attached is a draft public guide currently titled, How Workplace Laws Apply 
to Welfare Recipients. This guide answers a range of fundamental questions regarding the 
application of the Fair Labor Standards Act, the Occupational Safety and Health Act, 
unemployment insurance and anli-discrimination laws to welfare recipients, based on our 
law)^ers’ initial legal analysis of the various laws. This document provides preliminary guidance 
to states and localities administering welfare programs. It also can be used for outreach, 
consultation, and public education efforts.

The final document contains Questions and Answers that will be helpful in responding to media 
inquiries regarding the policy rationale for the application of the minimum wage to welfare 

recipients.

T hope tliese materials are helpful and look forward to moving towards resolution of these issues.

WORKING FOR AMERICA’S WORKFORCE
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DRAFT; March 18,1997

ROLLOUT STRATEGY 
Labor Proteclions and Welfare Reform

AS states develop aad implement their plans for the Tempera^ Assistanee for Needy 
fTANF) giants. Ly face a number of eomplex employment law issues. Generally, mi^um 
^e ovSiime, health and safety, unemployment insurance, anti^iscrtmin^om and other 
^foyment laws apply to “employees” as that term is defined m <te law Based on 
the ne^lfore and employment laws, our lawyers have concluded that these labor protections 

apply to welf^e recipients in the same way that they apply to other workers.

With our technical assistance, states must understand the relationship between employment la^ 
and their plans to meet the work requirements of the TANF grants. Our proposal 
our legal Llings includes: (1) outreach, consultation, and public edition to stakehold^^ 
other foterested parties; and (2) technical assistance to states and locahU« ^n^sto^welftre 
and work programs. Ideally, all efforts would be earned out cooperauvely by DOL, HHS,
USDA, and other involved agencies.

1 Outreach, Consultation, and PubUc Education: The agencies would consult with the 
ioups listed belowto promotcabeuer undemtanding ofthe inmtacUonb^ foe new welfare 

fow Id employment laws. We would also educate interested reponers. ^ea^h^ pub ic
ouide entiUed ‘«ow Workplace Uws Apply to Welfare Recipients would be distnbuted m this

The attached internal document entiUed “Questions and Answers would provide foe

basis for press responses.
Congress: Small briefings of key congressional staff by DOL, ^,US^^d other
relevant federal agencies would be conducted to communicate the Administration s legal 

I conclusions. Majority and minority staff from the foUowing congr^ional coi^ttees 
' should belncluded: Senate Labor and Human Resources. House Education and 

Workplace, Finance, Ways and Means, and Senate and House DemocraUc Policy
Committees. \

\
State Local and iktergovemmcntal Groups: Informal discussions with the 
Washington representatives of state and local governments would be miUated.
Individual or group discussions should be conducted with representatives from the 
National Governors’ Association, National Conference of State Le^slatiires, Amenc^ 
Public Welfare Association, National Association of Counties, National League of Cities, 
U.S. Conference of Mayors and the State Labor Commissioners.

The public guide would also be disseminated to state and local officials mcluding Human 
Services Directors, Welfare Directors, Labor Commissioners, Welfare Advisors, 
Legislative Leaders and Committee chairs.
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• Press: A number of reporters from prominent media outlets, including the Wall Street 
Journal. Washington Post. USA Today. T. A. Timfts. and National Public Radio have 
inquired and written on this issue, A series of background briefings with these and other 
interested reporters to explain the Administration’s legal findings and their implications 
for welfare reform.

2. Technical Assistance DOL, HHS, and Agriculture would offer technical assistance to states 
to explain the laws and discuss the options states might choose in designing their programs to 
meet both FLSA and TANF requirements. We would create a system to respond to inquiries 
regarding the applicatioil and enforcement of employment laws and provide informal advice 
proactively to states that can help them comply with these laws. This program will include 
some or all of the following program components.

• Identification of a contact within DOL so that inquiries regarding the application of 
employment laws to welfare recipients can be referred to a single source for clear and 
consistent guidance.

Utilization of some of the systems for communicating with the states established by HHS 
to provide information to the states proactively and to make DOL officials available to 
answer their questions. These systems may include regional teleconferences, workshop 
presentations at regional conferences, or telephone conference calls.
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DETER.MIMEDTOBEAN 
ADMlNISTRATsVE MARKING 
INITIALS: 1E^_DAT£;

How Workplace Laws Apply to Welfare Recipients

The passage of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996 
(PRWORA) in August 1996 increased emphasis on the need to move welfare recipients from 
welfare to work. Under the Act, Aid to Families with Dependent Children (AFDC) was replaced 
with Temporary Assistance for Needy Families (TANF). The new welfare law gives state and 
tribal governments broad latitude to meet specified work requirements.! However, requirements 
of other laws affecting workers and the workplace also must be met.

Work Activities and Requirements: The new welfare law requires 25 percent of all TANF 
families and 75 percent of two-parent families to have an adult engaged in work activities in FY 
1997 (families with no adult are exempted). States have the option of exempting single parents 
of children under one from the work requirement. The required participation rates increase each 
year, culminating at 50 percent (for all families with an adult) and 90 percent for two-parent 
families in FY 2002. In order to be counted towards the work participation rate, a single parent 
is reqtiired to be engaged in work activities, as defined by the bill, for 20 hours per week in FY 
1997. For an adult in a two-parent family, 35 hours of work are required. The mandated hours 
of work for single parents also increase, to 25 hours in FY 1999 and 30 hours in FY 2000. 
Qualifying work activities include a range of subsidi2ed and unsubsidized, private and pubic 
sector emplojTnent. In addition, a limited number of TANF recipients can meet the work 
requirement by participating in vocational training, job search, and high school education 

programs.

Common Questions: This guide contains general questions and answers on how workplace 
laws apply to welfare recipients. It is an effort to answer fundamental questions about the 
relationship between welfare law and workplace laws such as the Fair Labor Standards Act 
(FLSA), the Occupational Safety and Health Act (OSHA), Unemployment Insurance and anti- 
discrimination laws. States should consider the applicability of these laws as they design and 
implement their work programs.

This guide is simply a starting point. It cannot provide the answers to the wide variety of 
inquiries that could be raised regarding specific work programs. The impact of these laws on 
work programs for welfare recipients and the answers to many questions will be determined by 
the specific facts of the particular situation. Many questions will have to be answered on a case-

1 Tills Guide will refer only to state governments, although it is possible that county or local 
government entities will be responsible for implementing state and tribal welfare programs. 
Information in the Guide concerning the role of a state agency in implementing the welfare 
program, paying out the benefits, and, where relevant, employing welfare recipients, would apply 
to a county or local government agency, where that agency, not the state, implements welfare, 
pays out die benefits and employs welfare recipients.
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by-case basis.

We are offering our assistance to help address specific i.ssues as they arise. Please call XX at 
XXX for additional guidance.

(1) Do federal employment laws apply to welfare recipients participHtiag in work 
activities under the new welfare law in the same manner they apply to other 
workers?

Yes. Federal employment laws, such as tlie Fair Labor Standards Act (FLSA), the Occupational 
Safety and Health Act (OSHA), unemployment insurance and anti-discrimination laws will apply 
to welfare recipients as they apply to other workers. The new welfare law does not exempt 
welfare recipients from these laws.

The Fair Labor Standards Act

(2) Docs that mean that welfare recipients engaged in work activities under the new 
welfare law will have to be paid the minimum wage?

The minimum wage and other FLSA requirements apply to welfare recipients as they apply to all 
other workers. If welfare recipients are “employees” under the FLSA's broad definition, they 
must be compensated at the applicable minimum wage. However, if they are engaged in training 
programs, as defined by the FLSA, they will not be considered “employees” and are not required 
to be paid the minimum wage. (See question 3 for additional discussion.)

The FLSA definition of “employee” focuses on the economic realities of the workplace 
relationship. Welfare recipients would probably be considered employees in most of the work 
activities described in the new welfare law. Exceptions are most likely to include individuals 
engaged in activities such as vocational education, job search assistance, and secondary school 
attendance, because these programs are not ordinarily considered employment under the FLSA.

(3) Aren't welfare recipients who participate iu job training exempt from the 
miDimum wage laws?

An individual in training that meets cenain criteria under tlie FLSA and is not otlierwise an 
employee, is considered a trainee and is not entitled to the minimum wage. A welfare recipient 
engaged in training tliat meets those criteria would not be an employee covered by the minimum 
wage requirements of the FLSA. The relevant criteria for such training are;
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Training is similar to that given in a vocational school;
Training is for the benefit of the trainee;
Trainees do not displace regular employees;
Employer derives no immediate advantage from trainees’ activities; 
Trainees are not entitled to a job after training is completed; and 
Employer and trainee understand that trainee is not paid.

(4) How does the FLSA affect "workfare" arrangements that require welfare 
recipients to participate in work activities as a condition for receiving cash 
assistance from the state affeeted?

Welfare recipients in ‘Svorkfare" anangements, which require recipients to work in return for 
their welfare benefits, ordinarily will be “employees” under the FLSA who must be paid the 
minimum wage and overtime in their workfare assignment. Where the state is the employer, the 
.state may consider all or a portion of cash assistance as wages so long as the payment is clearly 
identified and treated as wages, the payment is understood by all parties to be wages, and all 
applicable FLSA record keeping criteria are met.

(5) Could States that operated Community Work Experience Programs (CWEP) for 
welfare recipients under the predecessor JOBS program continue to operate such 
programs in the same manner under the new welfare law?

The ability of states to operate programs like CWEP will depend on the details of their particular 
programs. The old welfare law specifically staled that a CWEP participant was not entitled to a 
salary or any other work or training expense provided under any other law. Under CWEP, the 
welfare grant divided by the hours worked was required to meet or exceed the minimum wage. 
The new welfare law eliminated CWEP and tlie entire JOBS program. Under the new law, 
welfare recipients must be compensated at the minimum wage if they are classified as 
“employees” under the FLSA’s broad definition. However, if welfare recipients are participating 
in community work activities where they are not “employees” under the FLSA definition, they 
will not have to be compensated at the minimum wage. Thus, while states may be able to 
continue programs similar to those that existed under CWEP, they may need to modify the 
programs to reflect changes in the law.

(6) May Food Stamps be counted towards meeting minimum wage requirements?

In certain circumstmee^ Food Stamps benefits (coupons or their cash value) may contribute 
"'TtrwafdsjRectingTnmim^ wage requirements for TANF recipients in work activities.
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Under the Food Stamps work supplementation program, employers may receive the value of the 
food stamp allotment as a wage subsidy for new employees hired as part of the work 
supplementation program. As with other wage subsidy programs, the value of the Food Stamps 
benefit is converted to a cash wage subsidy paid by the employer as a wage and is counted 
towards the minimum wage. This program is restricted to recipients of TANF or other public 
assistance and contains specific worker protections and non-displacement provisions.

The Food Stamps law specifically permits States to establish Workfare programs in which 
participants are required to perform work in return for compensation in the form of food stamps. 
In other words, participants may be required to "work off' the value of their food stamps. Ihe 
State or other employer participating in the workfare program may then credit the value of the 
food stamps towards its minimum wage obligations. The number of hours that a food stamp 
recipient may be requi red to work is determined by dividing the value of the food stamp 
allotment by the State or Federal minimum wage (whichever is higher), up to a maximum of 30 
hours per week.

Participation in food stamps workfare programs may be counted towards TANF participation 
requirements, so that a participant who is employed by tlie State may receive food stamps as 
compensation for certain hours and receive welfare benefits as compensation for other hours of 
employment. In all cases, total compensation must equal or exceed the minimum wage for each 
hour worked.

/

(7) Aside from food stamps, may noncash benefits provided by the state, such as 
child care services or transportation, be credited toward meeting FLSA minimum 
wage requirements?

Only under limited circumstances. Such benefits may be ciedited as wages only when the state
is the employer and all of the following criteria are met:

• Acceptance of noncash benefits must be voluntary;
• Noncash benefits must be customarily furnished by the employer to its employees, or by 

other employers lo employees in similar occupations; and
• Noncash benefits must be primarily for the benefit and convenience of the employee.
Credit may not be taken for pensions, health insurance (including Medicaid), or other benefit ^
payments otherwise excluded under the FLSA. <'

Occunatinnal Safety and Health Act

(8) How does the Occupational Safety and Health Act (OSHA) apply to welfare
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recipients participating in work activities under the new welfare law?

The new welfare law does not exempt employers from meeting OSH Act requirements. 
Therefore, OSH Act coverage applies to welfare recipients in the same way that it applies to all 
other workers. However, because the OSHA does not have direct jurisdiction over public sector 
employees in many states, the question of who is the responsible "employer" is an important one. 
This is particularly true in cases where work activities are administered as part of a public-private 
partnership. In these situations, OSHA will determine whether the employee is in the public or 
private sector on a case-by-case basis. Generally, case law under OSHA tends to place 
compliance responsibility on the party most directly controlling tlie physical conditions at a 
worksite.

(9) Does that mean that welfare recipients in work activities deemed to be public 
employees are exempt from health and safety regulations?

Tt depends on the state. In the 23 states and two territories where there are OSHA-approved state 
plans, the states are required to extend health and safety coverage to employees of state and local 
governments. To the extent participants in these states and territories are employees of public 
agencies, they would be protected by the applicable health and safety standards. In the other 
states and territories, there would be no OSHA coverage of participants who are public sector 
employees.

(10) Can a public agency be held jointly liable for compliance with OSHA 
regulations? If so, how?

Yes. In general, the greater a state's involvement in the placement and control of participant’s 
work activities, the greater the chance that a state could be considered a joint employer. If a state 
is a joint employer, it could be held jointly liable for OSHA (under state OSHA plans) violations 
— even if the participant is actually working on the premises of a private employer. However, the 
mere payment of a state subsidy to an employer would not be enough to create a joint 
employment relationship.

Unemployment Insurance

(11) Are welfare recipients participating in work activities covered by the 
Unemployment Insurance (UT) System ?

Generally, unemployment insurance laws apply to welfare recipients in work activities in the

f
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same way that they apply to all other workers. Unemployment insurance coverage extends only 
to workers who are considered “employees,” according to definitions provided by state UI laws. 
Consequently, if welfare recipients are in work activities where they would be classified as 
employees, they will be covered by the UT system.

There are some exceptions. While federal law requires states to extend UI coverage to services 
performed for state governments and non-profit employers, services performed as part of 
publicly funded "work-relief employment or "work training" programs are not covered. Under 
tlie new welfare law, a number of community service-related activities could fall within the 
"work-relief exception to UI coverage.

An Unemployment Insurance Program Letter (UIPL 30-96) issued in August 1996 clarified the 
criteria applicable to the "work-relief and "work training" exceptions. In order to fall within the 
exception, activities must primarily benefit community and participant needs (versus normal 
economic considerations) and services must not otherwise normally be provided by other 
employees. If such activities do not fall within the exception, participants providing ser%ices for 
these entities would likely be covered by the UI program.

(12) What about welfare recipients who are working for private .sector employers? 
Will they be covered by the UI program?

The "work relief and "work training" exceptions for UI do not apply to the private sector. For 
private employers the question of UI coverage will hinge on whether a participant is deemed an 
"employee." The tests for making these determinations are made by the states and are generally 
similar to the common law test which is based on “the right to direct and control work activities.”

Anti-Discrimination Law.s

(13) Would federal anti-discrimination laws apply to welfare recipients who 
participate in work activities under the new welfare law?

Yes. Anti-discrimination issues could arise - primarily under titles VI and VII of the Civil Rights 
Act, the Americans 3vith Disabilities Act, section 504 of the Rehabilitation Act, and the Age 
Diserimination in Employment Act. Fuithermore, if participants work for employers who are 
also federal contractors, discrimination complaints could be filed under Executive Order 11246, 
Section 503 of the Rehabilitation Act of 1973, or the Vietnam Era Readjustment Assistance Act. 
As^th flie^lher laws dIscussed^lbove> these laws would apply to welfare recipients as they 

'ply toother workers.
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\

1. Can you provide a list of the labor protections to which welfare recipients wiU be 

entitled?

Welfare recipients who are employees will be subject to the same federal and state labor 
protections as any other workers. Because of variations in state laws and the variations 
of labor standards among specific jobs and industries, it is not possible to prepare a 
complete list of labor standards that will apply to all such workers. (For example, there 
is no federal overtime requirement in agriculture. Employees engaged in door-to-door 
sales are not subject to the federal minimum wage. And newspaper delivery persons are 
exempt from tlie federal child labor rules.)

In general, however, such participants are likely to be eligible for:

(1) Minimum wage (federal or state, whichever is applicable);
(2) Overtime pay;
(3) Child labor protections;
(4) Unemployment insurance;
(5) State workers’ compensation;
(6) Safety and health standards;
(7) Family and Medical Leave Act protections; and
(8) Equal employment opportunity protections.

2. Docs the FLSA apply to welfare recipients who are required to work? How would 
the FLSA be enforced for TANF recipients?

Tlie FLSA has a very broad definition of employment that applies to welfare recipients 
who are required to work just as it does to any other worker. Some TANF recipients 
will participate in work activities that would be considered training activities under the 
FLSA, sHeh-«s*GfiE>-elasses. These activities^^not constitute employment and, as a 
result, the minimum wage would not apply. But in most cases, where welfare recipients 
in work activities will be performing some kind of work for a private company or a 
public agency, they will be entitled to the minimum wage, just like other workers are 
entitled to the minimum wage.

- 1 -
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3.

'£P

The goal of welfare reform is to move people from the dependency of welfare to 
productive employment tliat can raise American families and their children out of 
poverty. Assuring that welfare recipients who work receive the minimum wage advances 

this goal.

Participants in work programs who believe that their employer is not complying with the 
law can. just like any other worker, file a complaint with, the Department’s Wage and 

Hour Division orjile a private lawsuit^n court,

What is an example of the type of work activity that would qualify as training under 

the Fair Labor Standards Act?

TANF recipients can participate in work activities that may be classified as “training 
programs” under the FLSA. In these cases, they are not required to be compensated at 
tlie minimum wage because they are not “employees.”

The standard FLSA test provides that an employment relationship does NOT exist in that 
simation if:

(1) the training is similar to that which would be given in a vocational school;
(2) the training is for the benefit of tlie employee;
(3) the trainee does not displace a regular employee:
(4) the employer derives no immediate advantage from the trainee’s activities;
(5) the trainee is not entitled to a job after the training is completed; and
(6) the employer and the trainee understand tliat tlie employer will not pay the 

trainee wages or other compensation.

In situations where the training is not connected with any employment and is provided 
in a school setting, the trainee is not likely to be engaged in “work” and is likely to be 
classified as a “trainee” rather than an employee. On the other hand, where the training 
is provided in a work-based setting, a determination of whether “work” is being 
performed and an employment relationship exists is more difficult. In either case, the 
FLSA test must be applied to tlie specific facts of the situation in order to make a 

determination.

For example, a trainee may learn to weld by working beside and under the supervision 
of an experienced welder at a manufacturing plant, without expecting compensation. If 
the employer geis^jsenefit from the trainee’s activities, because the time and effort the 
welder spends in clSsely observing the trainee outweighs any usefulness, and there is no

n
- 2 -

}{
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guarantee Uiat the employer wiU hire the trainee after the training, the test for employee 

status probably would not be met.

4. Considering aU of the valuable training and workforce experience they will be 
receiving in these welfare-to-work programs, why should welfare recipients be 

guaranteed a minimum wage?

As people move from welfare to work, one of the most important lessons they can learn 
is that work pays. Paying them less than the minimum wage defeats tliis purpose, 

no one can achieve self-sufficiency and raise a family on less than the minimum 
wage. That’s why Congress, at the President’s behest, raised the minimum wage last 
year from $4.25 an hour — a level at which, even with the Earned Income Tax Credit 
and food stamps, a single mother or father with two kids and a full-time minimum wage 
job did not make enough to rise above the poverty level.

Raising die minimum wage is a signal that the nation should reward -- and not hold back 
- people who try their very best to make it on their own. Welfare recipients should not 
be excepted from that ideal. To do so would be to send the wrong message to Americans 
who are moving from welfare to work.

5. If welfare recipients have to be paid the minimum wage, doesn’t that undermine the 

President’s Welfare-to-Work Challenge?

No, The President’s Welfare-to-Work Challenge is dedicated to moving welfare 
recipients into long-term private sector jobs by providing $3 billion in funding for job 
placement and job creation. States and cities can use these funds to provide subsidies and 
other incentives to encourage private businesses to hire welfare recipients. The 
requirement that welfare recipients who are required to work must be paid at least tlie 
minimum wage is entirely consistent with the goal of moving people into real jobs at fair 

wages.

6. Is the DOL only studying FLSA and its applicability to welfare recipients in work 
activities at the urging of the unions?

No. Whether someone is an employee entitled to the minimum wage has nothing to do 
with politics or unions. The Fair Labor Standards Act requires that if you want someone 
to work for you, you have to pay that person at least the minimum wage in virtually all 
circumstances.

-3-

/ ^
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The American people understand the need to be fair in this issue. We want welfare 
recipients to work and they need to be paid the minimum wage. We need to move 
people away from welfare dependency to work-- but we need to help them make enough 

to achieve self sufficiency.

7. Is it legal to pay welfare recipients a training wage? If so, is there a time limit?

There is no “training wage” provision in the Fair Labor Standards Act. Under some 
circumstances, individuals who are trainees are not employees under the FLSA rules and 
therefore don’t have to be paid the minimum wage. There is no specific time limit on 
a program tliat qualifies as training under the FLSA.

The FLSA does allow the payment of a subminimum wage to newly hired employees 
under 20 years of age for a strictly limited period of time. The FLSA’s youth 
subminimum wage provisions - enacted with the 1996 minimum wage increase -- do not 
require any training. The President strongly opposed the subminimum wage when it was 

proposed last year.

The FLSA's subminimum wage - $4.25 an hour - may be paid only to an employee 
under 20 years of age during his/her first 90 consecutive calendar days of employment 
with an employer. Welfare recipients are treated tlie same as any other workers under 
these provisions. Consequently, as with any other worker, if a welfare recipient who is 
under age 20 performs work that is subject to the FLSA, he or she can be paid the 
subminimum wage for the first 90 consecutive calendar days of employment with an 

employer.

Employers are prohibited from displacing employees in order to hire you* at the 
subminimum wage. Also prohibited are “partial displacements” such as reducing other 
employees' hours, wages, or employment benefits.

8. \Miy not permit a special, lower minimum wage for welfare recipients who are 
placed in work assignments? They are not going to be as productive as other 
workers. They are going to need a lot of training. ^

The President strongly opposed die new subminimum wage for workers under age 20 
when it was proposed last year. Welfare reform is supposed to move people from the 
dependency of welfare into real jobs, with real pay and real futures-jobs that lead to self 
sufficiency and independence. That means paying at least the minimum wage.

- 4 -

/3
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As President Clinton said in signing the new minimum wage into law last year:

“If we want to really revolutionize America's welfare system and move 
people from welfare to work and reward work.., the first, ultimate test we 
all have to meet [is]: If you get up every day and you go to work, and 
you put in your time and you have kids in your home, you and your 
children will not be in poverty”.

To pay welfare recipients less than the minimum wage would undermine tlic goal of self 

sufficiency.

9. While the government is out there taking care of TANF participants and ensuring 
them the minimum wage, what happens to low-wage workers in this country who
aren’t on welfare?

The President has done a great deal to help low-wage workers. He has increased the 
minimum wage, expanded the EITC, increased access to pensions, passed the Family 
Medical Leave Act, and improved health insurance portability because of his concern for 
improving the economic condition of low and moderate income working Americans.

The President initiated welfare reform to remove the barriers to work that have kept 
many welfare recipients trapped in dependency. TANF will help move these individuals 
into the economic mainstream of working men and women. _^ying TANF participants 
in work activities the minimum wage does not make them better off than other low-wage 

workers.

10. What has the President said about the relationship between work, welfare reform 

and the minimum wage?

The President has consistently called for moving welfare recipients into real jobs at Mr 
wages that offer real opportunities for independence and self sufficiency. For example:

(1) “Welfare reform should be about work. Welfare should provide people the 
oppormnity to move from welfare to work as quickly as possible.

In return, people must take responsibility for supporting themselves and their 
families. All those who can work must go to work to suppon their families.”

[President Clinton, “Rebuilding America For A New Era”]

- 5 -
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“Two days ago we signed a bill increasing the minimum wage here and making 
ii easier for people in small businesses to get and keep pensions. Yesterday we 
signed the Kassebaum-Kennedy bill which makes health care more available to up 
to 25 million Americans, many of them in lower-income jobs where they’re more 

vulnerable.

Tlic bill I'm signing today preserves the increases in the earned income tax credit 
for working families. It is now clearly better to go to work than to stay on 
welfare - clearly better. Because of actions taken by the Congress in this session, 
it is clearly better. And what we have to do now is to make that work a reality.

[President Clinton, in his remarks at the signing of The Personal Responsibility 
And Work Opportunity Reconciliation Act, August 22. 1996]

“This week I will sign into law an increase in the minimum wage. For those who 
work hard to stay off welfare, but can't live on $4.25 an hour, this is a very 
important act. It will truly honor work and family.”

[President Clinton, Radio Address, August 17, 1996]

“Together with our tax cut for working families, this [minimum wage] bill 
ensures that a parent working full-time at the minimum wage can lift himself or 
herself and their children out of poverty. Nobody who works full-time with kids 
in the home should be in poverty. If we want to really revolutionize America’s 
welfare system and move people from welfare to work and reward work... the 
first, ultimate test we all have to meet [is]: If you get up every day and you go 
to work, and you put in your time and you have kids in your home, you and your 
children will not be in poverty.

At its heart, this bill does reaffirm our most profoundly American values, 
offering opportunity to all, demanding responsibility from all and coming together 
as a community to do the right thing.”

[President Clinton in his remarks on signing the minimum wage bill, August 
20, 1996]

“Welfare as we knew it was a bad deal for everyone. We're determined to create 
a better deal. We want to say to every American, work pays. We raised the 
minimum wage; we expanded the earned income tax credit to allow the working

-6-
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poor to keep more of what they earn. Now we have to create a million jobs for 
people on welfare by giving businesses incentives to hire people off welfare and 
enlisting the private sector in a national effort to bring all Americans into the 

economic mainstream.”

[President Clinton. Radio Address, December 7, 1996.]

(6) “We continue to take action to value work and to value femilies. I fought for and 
signed legislation that raises the minimum wage by 90 cents over two years. This 
action will significantly improve the lives of 10 million Americans by rewarding 
work and responsibility and ensuring that work pays.”

[President Clinton, Florida. Times-Union, September 22, 1996J

(7) “It’s time to honor and reward people who work hard and play by the rules.
That means ending welfare as we know it . . . .Empower people with the 
education, training, and child care they need for up to two years, so they can 
break the cycle of dependency; expand programs to help people learn to read, get 
their liigli school diplomas or equivalency degrees, and acquire specific Job skills; 
and ensure that their children are cared for while they learn. After two years, 
require those who can work to go to work, either in the private sector or in 
community service; provide placement assistance to help everyone find a job, and 
give the people who can’tQfiiKl o^a dignified and meaningful community service 
job.” ------------

[Bill Clinton and A1 Gore, Putting People Firs^

(8) “Under the increase which the Congress voted in 1993 in the earned income tax 
credit. 15 million working families have been given a tax cut - it's worth about 
$1,000 in lower taxes to a family of four with an income of less than $28,000, 
and that's most Hispanic families in the United States. And that's one big reason 
that the welfare rolls arc down, because we're making work pay. On October 
1st, 10 million more Americans will gel a pay raise when the minimum wage 
increase goes into effect."

[President Clinton, in llis remarks at the Congressional Hispanic Caucus Institute 
Dinner, September 25, 1996]

-7-
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(9) “On Tuesday, the Senate voted to pass a 90-cenl increase in tlie minimum wage. 
It's about time. You can't raise a family on $4.25 an hour, and if we don't raise 

it, the minimum wage will fall to a 40-year low this year in terms of what it will 
buy. So I congratulate the Republican members of Congress who joined with the 
Democrats to honor work and family, opportunity and responsibility, by voting 
to give minimum wage workers a raise."

[President Clinton, Radio Address, July 13. 1996]

(10) “On this 4th of July weekend, I want to talk about one thing that is at the root of 
all of our independence - going to work. It makes you self-sufficient. It makes 
you and your family truly independent.

Unformnately, millions of Americans are not independent because iliey are 
dependent on welfare. The vast majority of these Americans dream the same 
dreams most of us do. They want the same dignity that comes from going to 
work and the pride that comes from doing right by their children. They want to 
be independent.

Today I’m pleased to announce that Virginia will receive the newest waiver. 
Virginia's plan requires people on welfare to go to work. Like the states of 
Oregon, Missouri and a few others, it also allows money now spent on welfare 
and food stamps to go to employers to supplement wages to help create jobs in 
the private sector. And it helps people get child care. It's a good plan, and I'm 
proud to be supporting it.. ”

[President Clinton, Radio Address, July 1, 1995]

(11) “Our job is to create opportunity for those who take responsibility to work hard 
and lift themselves up. Those are the values that have always sustained us and 
kept us a great nation. That's why we fought so hard for the earned income tax 
credit in 1993 -- a working family tax cut for 15 million families with incomes 
under $26,000. And that's why I now call on Congress to raise the minimum 
wage .90 to $5.15 an hour over the two years.

In terms of real buying power, the minimum wage will be at a 40-year low next 
year if we don't increase it above where it is now at $4.25 an hour. As 1 told the 
Congress, already just this year in one month of work, members of Congress 
have earned more than full-time minimum wage workers earn all year long.

- 8 -
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Nobody can live on $4.25 an hour and, yet, 2.5 million Americans are working 
for just that amount, and many of them have children to feed. Millions more are 
just above the minimum wage.

The only way to strengthen the middle class and shrink the underclass is to ensure 
that hard work pays. Increasing the minimum wage is an important part of our 
strategy to do that. Congress is considering other economic strategies now as 
well. The test for all of these ideas should be: Do they reward work? Do they 
grow the middle class and shrink the underclass? Do they build economic 
opportunity in America? I believe, for example, if weTe really serious about 
welfare reform, increasing the minimum wage will plainly help.

More than anything, I want to give a genuine bipartisan welfare reform effon the 
best chance it can to produce a bill that we can all be proud of, a bill that will 
encourage work and responsible parenting and independence. But welfare reform 
can't possibly succeed unless the people we expect to leave welfare and go to 
work are rewarded for their labors. ”

[President Clinton, Radio Address, February 5, 1995J

11. Have states’ welfare plans been approved by HHS already? Does this mean that 
states are in compliance with employment laws?

HHS does not approve state welfare plans -- it merely certifies that they are “complete”. 
A “complete” plan encompasses the requirements laid out in tlie statutory language 
relative to State TANF plans, such as establishment of goals and actions to prevent and 
reduce the incidence of out-of-wedlock pregnancies and ensuring that parents and 
caretakers receiving assistance under the program engage in work activities. HHS makes 
no substantive judgments about the contents of the plans, nor does it make any judgment 
about whether the plans or their implementation comply with federal employment laws. 
Most of the plans which have been submitted have already been certified as complete.

12. It appears the FedentTand State governments will have to pay more than expected 

to move people off welfare. Where will the Governors and Mayors find resources 
to move people from welfare to work?

New block grant rules and declining caseloads have resulted in many states having more 
flexible resources and additional funds available per welfare household this fiscal year. 
A report by the House Ways and Means subcommittee shows that next year tlie typical

- 9 -
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state will receive a 56 percent increase per recipient family over 1994 levels. In 
additioi^ states may use tlieir state-only welfare funds to serve a variety of needs and 

special populations. We are encouraging states and localities to maintain their investment 
in low-income families and use all resources to move people from welfare to work.

The President has proposed the Weifare-to-Work Jobs Challenge, which would make an 
additional $3 billion available over three years to States and localities for the purpose of 
placing the hardest-to-serve recipients into lasting jobs. States and localities would be 
expected to coordinate these funds with private and other public sector resources, 
includiiig TANF block grant dollars, JTPA funds and the Work Opportunity Tax Credit.

The President has also proposed a “super" Work Opportunity Tax Credit for long-term 
welfare recipients-employers could receive a credit equal to 50 percent of the first 
$10,000 in wages for each of two years, making for a maximum credit of $10,000, as 
opposed to $2,100 under the regular WOTC. In addition, the existing WOTC would be 
expanded to include able-bodied childless food stamps recipients aged 18-50. Creation 
of this targeted credit would further increase the resources available for welfare-to-work 
efforts.

Wliat is the history of federal jobs programs intended to move welfare participants 
into work activities? Have recipients been paid or exempt from the minimum 
wage?

Federal jobs programs intended to move people out of poverty or unemployment over 
the last 60 years generally have required that participants receive at least the minimum 
wage, as illustrated in the following chart.

- 10-
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Not Available^

Not less than
Program MW or Equivalent

Works Progress Administration Yes
(1935 - 1943)

Community Work and Training Yes
Program (1962 - 1967)

Work Incentive Program 
- 1988)

Comprehensive Employment and Yes
Training Act (1973 - 1982)

Community Work Experience Yes
Programs (1981 - Present)

Alternative Work Experience ^6rAvailable^ 
Programs (1988 - Present) ( ^ ''~P-

an Standards 

Prevailing wages ^

Hours set by grant divided by 
Prevailing wages

AFDC grant only (no record (1967 
of hours; included training)

Prevailing wages

Hours set by grant divided by 
FLSA minimum wage

AFDC grant only (no record 
of hours; includes training)

A brief description of each of tliese federal programs follows.

’ The prevailing wage is the wage rate paid for comparable work in the locality. It is 
always at least the minimum wage, and usually higher.

^ The WIN Program combined job readiness training, job search and other activities not 
considered work under the FLSA.

^ Similar to WIN, AWEP is a variation of CWEP which provides increased flexibility to 
the States in structuring work and training programs with sponsors. State plans are approved by 
HHS as an alternative to CWEP; and participants are limited to 4 months of work experienfce.

- 11 -
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mA
The purpose of the Works Progress Administration (WPA) (1935 - 1943) was lo move 
employable individuals bum federal relief programs to a very wide variety of work projects.

WPA wages were paid at a level that was termed a “security” level, which was initially 
intended to be higher than the federal relief payments, but lower than prevailing wages. 
Many imions and others objected that the WPA's practice of paying security wages was 
lowering wages in the private sector. Consequently in its second year of operation, the wage 
rates paid under the WPA were raised to the prevailing hourly wages at the same time that 
the mimhCT of hours worked each month was reduced, so that the monthly amounts paid did 

not increase.

CWT

The first federal effort to require welfare recipients to work was the Community Work and 
Training Program (CWT) that accompanied the creation of the AFDC-U program in 1962. 
(The AFDC-U gave the stales the option of providing assistance for children in two-parent 
households in which the father was unemployed.) States could require AFDC-U recipients 
to “work ofT the amount of assistance they received at a community job, with the number 
of work hours determined by the prevailing community wage rate for comparable work.

Usage of this optional provision by the states was extremely limited.

In 1967, Congress created the Work Incentive Program (WIN), which added work 
requirements for able-bodied fathers, out of school youths aged 16 or older, and other adults 
receiving AFDC who were not themselves parents. The program provided that when an 
individual became employed, the first $30 of earnings per mouth plus one-Uiird of the 
remainder would be excluded from income in calculating the welfare benefit.

The WIN program included training, education, and unpaid work experience, under which 
the participant received no leraunerarion other than the welfare benefits. The work 
experience lasted up to 13 weeks of unpaid work activities, with an allowance for work- 
rclaicd expenses.

- 12-
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In 1971 Congress amended the WIN program to include more emphasis on employment 
training and job search. Among those who participated in WIN, very few ever performed 
work in exchange for welfare.

CETA

The Comprehensive Employment and Training Act (CETA), enacted in 1973 and 
administer^ by DOL until its repeal in 1982, contained provisions for on-the-job training and 

public service employment targeted to areas of unemployment of 6.5 percent or more. Wages 
paid under either coirponent were required to be the highest of: the FLSA minimum wage; 
the stale minimum wage; the prevailing wage for persons similarly employed; the minimum 
entrance wage rate for inexperienced workers in the same occupation in the establishment; 
the wage rate required by an applicable collective bargaining agreement; or the prevailing 
wage rate under the Davis-Bacon Act, if applicable.

1981 Omnibus Budget Reconciliation Act

In 1981, Congress gave the states greater latitude in administering WIN and imposing work 
requirements. The states could run the following optional programs:'^

(1) WIN DemomtTsiion Programs - The states could administer WIN demonstration 
programs (as described above) with greater flexibility on the mix of services.

(2) Community Work Experience Programs - CWEP required that the hours worked by 
participants not exceed the amount they received in grants divided by tfie FLSA 
minimum wage.

(3) Job Search Programs - The states could adopt mandatory job search activities or job 
referral programs for AFDC recipients.

(4) Work Supplementation Programs - The stales were permitted to use AFDC grants to 
subsidize on-the-job trainmg for welfare recipients with a public or private employer.

JOES

“As indicated, CWEP had special pay provisions. Standard FLSA rules applied to 
paiticipanLs in the other programs.

- 13 -
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In 1988, Congress passed the Family Support Act, which included nearly $5 billion in initial 
funding to be spent between 1989 and 1995 on the Job Opportunities and Basic Skills 
Traimng Program (JOBS). JOBS remained in place until it was replaced by the recent TANF 
legislation.

The JOBS program established participation standards for stales for the first time: 7% of 
AFDC recipients had to participate by 1990, rising to 20% by 1995. JOBS encouraged 
activities such as education and training. In addition, the states had to offer at least two of 
the following: group and individual job search, on-the-job training, work supplementation, 
and CWEP or Alternative Work Experience.

Under the “on-the-job training” component, participants were hired by private or public 
enpbyers and provided training in skills essential to tiie full and adequate performance of the 
job. These participants received wages and benefits commensurate with those for similarly 
situated employees as trainees, and in no event less than the amount required by the FLSA 
or State mmimum wage law.

CWEP and Alternative Work Experience both involve the assignment of welfare recipients 
to work for no additional wages at public or private nonprofit agencies. In the case of 
CWEP, a participant’s hours of work have been limited to the family’s monOily AFDC grant 
divided by the f^ral minimum wage (or the stale mmimum wage, if higher) for a period up 

to nine months. Unlike CWEP, participants in Alternative Work Experience have not been 
limited in the number of hours they can work; instead, the work schedule has been worked 
out by the participant and the sponsoring public or private noi^)rofit entity. AWEP 
assignments have b^ limited to 12 or 13 weeks.

- 14 -
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Thank you for providing us with the six situations 
concerning Workfare programs. Before we can proceed with our 
legal analysis, however, we require additional factual 
information to determine the tax treatment of payments that 
individuals receive while performing services in workfare 
programs. We hope that the following discussion of income tax 
principles will explain our need for this information.

Section 61(a)(1) of the Internal Revenue Code states that 
gross income includes "compensation for services." Under this 
broad principle, a person who performs services in order to 
receive a payment must include the payment in income. Although 
the Internal Revenue Service has held that payments made from a 
government welfare fund to needy individuals may be excluded from 
income, it is well established that this exception does not apply 
if the payments are made for services. In other words, payments 
made to a needy individual for services rendered are includible 
in gross income, notwithstanding that they are made from a 
federal or state welfare fund.

The resolution of this issue involves many general factors, 
which are set forth in the next three paragraphs. Although you 
have submitted some of the information requested below, we 
believe it would be helpful to set forth for you all of the 
factors that are necessary to our legal analysis.

Factors Related to Program Arrangements. The factors 
related to program arrangements are as follows: (1) Who arranged
and financed the individual's participation in the workfare 
program?; (2) Who made the work assignments and determined the 
number of hours the individual would work?; (3) Who is 
responsible if the individual is injured while performing 
services in a workfare program?

Factors Related to Work Activities. The factors related to 
work activities are as follows: (1) What type of activities does
the individual engage in while participating in the workfare 
program?; (2) What is the nature of job training, if any, that 
the individual receives?; (3) Is any of the training classroom 
training or other training that is not "on-the-job" training?;
(4) Is the individual held to the same job performance standards 
as other employees?; (5) If so, why is the individual compensated 
at a rate different than that of other employees?; (6) Is the 
individual treated as an employee under the common law or other 
law?

Factors Related to Compensation. The factors related to work 
activities are as follows; (1) who fixed the hourly rates?;
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(2) Does the individual receive a larger payment under tl>er^ ^ 

workfare program than he or she received under welfare?; (3) Does 
the recipient receive the same payment regardless of the number 
of hours worked?; (4) Is the total amount of the payment received 
by the individual (from the employer and the state welfare 
agency) based on the need of the individual or the value of the 
services rendered?; (5) Are the payments funded by the state 
welfare agency based on need?; (6) Does the individual receive 
his or her check from the state welfare agency or a third party?; 
(7) Is the individual entitled to employee benefits?

We would appreciate it if you would respond to these general 
questions (to the extent you have not already done so) for each 
of the five situations that you have presented to us and, if 
applicable, for the Community Service example. With regard to 
question 6 under Factors Related to Work Activities please answer 
(to the extent possible) the questions in the attached copy of 
Form ss-8, which enumerates some of the relevant factors in 
determining whether an individual is a common-law employee.

The various fact patterns that you submitted also raise 
specific factual questions. In order to comment on these 
examples, we need factual responses to the questions set forth 
below.

Example 1. Was any remuneration paid by hospital? Is she 
treated as an employee for any purpose of federal or state law?
Is the $145/month she receives while working at the hospital 
equal to the amount she received from the state welfare agency 
prior to working at the hospital?

variation 1. What is the amount of the grant that she receives 
from the state welfare agency? Does it exceed the amount that 
she was receiving prior to working at the hospital? What does it 
mean to say that Ms. Smith and the state understand that the 
welfare grant is compensation for her hours of work? Is the 
$475/month paid to Ms. Smith by the state welfare agency or the 
hospital? Does the state welfare agency reimburse the state 
hospital for the $475/month (if the payroll check is paid by the 
hospital)? If Ms. Smith fails to work the required number of 
hours (including justified absences) is her welfare grant 
reduced? If Ms, Smith fails to work the required number of hours 
(including justified absences) is her $475/month payroll check 
reduced?

Variation 2. Is Ms. Smith receiving any money from the hospital? 
What does it mean to say that Ms. Smith and the state understand 
that the welfare grant is compensation for her hours of work? If 
Ms. Smith fails to work the required number of hours (including 
justified absences) is her $625/month welfare grant reduced? Is

/
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Workfare Questions
the state welfare agency or the hospital making the payment of 
$625/month to Ms. Smith?

Variation 3. What does it mean to say that Ms. Smith is not 
treated as an employee of the private hospital for purposes other 
than the FLSA? Is the $625/month the hospital receives from the 
state funded from the state welfare fund? If Ms. Smith fails to 
work the required number of hours (including justified absences) 
is the $625/month she receives from the hospital reduced? Which 
provision of law authorizes the state to pay the hospital? What 
is the extent of the control the hospital may exercise over the 
money it receives from the state? (for example, if Ms. Smith were 
terminated by the hospital, must the hospital return any portion 
of the $625 to the state or may it use it to pay another welfare 
recipient who is assigned to the hospital?) Is the money that 
the hospital receives from the state received as a block grant? 
Are the subsidies for child care and transportation paid by the 
state out of a general welfare fund?

variation 4. is the training program an on-the-job training 
program? What does it mean to say that Ms. Smith is an employee 
for all purposes? Is the $625/month the hospital receives from 
the state funded from the state welfare fund? If Ms. Smith fails 
to work the required number of hours (including justified 
absences) is the $625/month she receives from the hospital 
reduced? Which provision of law authorizes the state to pay the 
hospital? What is the extent of the control the hospital may 
exercise over the money it receives from the state? (for example, 
if Ms. Smith were terminated by the hospital, must the hospital 
return any portion of the $625 to the state or may it use it to 
pay another welfare recipient who is assigned to the hospital?)
Is the money that the hospital receives from the state received 
as a block grant? Are the subsidies for child care and 
tfansportation paid by the state out of a general welfare fund?
Is it possible that the state welfare agency would make the 
payment to Ms. Smith in this situation?

community service Example. No questions.

Please send the original of the response to the questions to:

Internal Revenue Service 
1111 Constitution Ave., N.W.
Washington, DC 20224 
ATT^N : CC:DOM:ITSA:2

Room 5131

You may fax a copy of your response to 622-6316. If you have any 
questions, please call Ms. Elizabeth Wickstrom at 622—4920.
Thank you for your cooperation.
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The Labor Department has concluded that the Fair Labor Standards Act (FLSA) applies 
to welfare recipients in workfare or other subsidized employment programs in the same 
way as that law applies to all other employees.

This means that many, if not most, welfare recipients in these programs will receive at 
least the minimum wage for their work activities.

Welfare recipients in these programs will not have to be paid the minimum wage if they 
fall within the FLSA’s exception for “trainees.” Some states will probably try to 
structure their workfare programs so that recipients fall within the “trainee” exception.

In most cases in which the minimum wage is required, both cash assistance and food 
stamps will count toward the minimum wage. The Department of Agriculture will take 
necessary administrative action to ensure that food stamps can be counted to the greatest 
degree possible.

This will not affect the work requirements of the welfare law. States will still be able to 
meet those requirements, not only by putting recipients in workfare, but by placing 
people in private sector jobs (where the minimum wage already applies). With both cash 
assistance and food stamps counting toward the minimum wage, very few states will have 
to increase their assistance payments. In fact every state but one (Mississippi) can 
comply with the welfare law’s current work requirements (now 20 hours per week for a 
welfare recipient) and pay minimum wage without increasing their current benefit level.

The Labor Department will provide guidance within the next week or two on the specifics 
of this policy and will engage in extensive consultation with states on how to apply this 
policy with the least disruption.

The Treasury Department is still exploring how the tax laws apply to welfare recipients in 
workfare programs. We hope to be able to give states an answer to that question very 
shortly.

u



Q&A

Question: Won’t this end welfare reform as we know it by making work more expensive?

Answer: Not at all. With both TANF and food stamps counting toward the minimum
wage, every state except Mississippi will be able to give welfare recipients 
workfare slots for 20 hours each week (the welfare law’s current work 
requirement) without raising their benefit levels. And of course states should be 
trying to place welfare recipients in private sector jobs where the minimum wage 
already applies.

Question: Are most welfare recipients who are working going to be considered
“employees”?

Answer: Most welfare recipients participating in the work activities described in the new
welfare law probably will count as “employees,” entitled to the minimum wage, 
under the FLSA. But some individuals, engaged in such activities as job search, 
vocational education, and secondary school, may count as “trainees” instead. The 
Labor Department will advise states on how the FLSA applies to particular 
programs and individuals engaged in them.

Question: What’s the difference between a trainee and a worker under FLSA?

Answer: An individual is in training if:
• Training is similar to that given in a vocational school;
• Training is for the benefit of the trainee;
• Trainees do not displace regular workers;
• The employer derives no immediate advantage from the trainees’ activites;
• Trainees are not entitled to a job after training is completed; or
• The employer and trainee understand that the trainee is not paid.

Question: Can Food Stamps count as wages?

Answer: We believe that through waivers or other mechanisms such as the Simplified Food
Program option now in law, states will be able to count food stamps toward the 
minimum wage for all those required to work under the new welfare law.



Question: Does this mean welfare recipients in workfare and other subsidized employment
programs can unionize?

Answer: No — that is a different question entirely. Whether and when workers can
unionize is a function of the National Labor Relations Act. The National Labor 
Relations Board, an independent entity that administers that Act, has not ruled on 
the unionization question.
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DRAFT -- May 14, 1997
Workfare

Ms. Smith filed for welfare assistance for herself and one child 
in January. She had no other income and the amount of her 
welfare grant was determined to be $145 a month. During the 
initial interview, the case worker informed Ms. Smith of the work 
requirements and made clear that failure to cooperate in a work 
activity (which could include: subsidized and unsubsidized work,
work experience, on-the-job training, community service, jobs 
skills training, vocational education training, job search, job 
readiness, education directly related to employment, GED training 
or child care for an another individual who is participating in 
community service) or quitting a job would result in a sanction 
(i.e., a reduction or termination of her welfare payment - each 

State established its own policy).

Since Ms. Smith had little work history and had not finished high 
school, her case worker immediately assigned Ms. Smith to attend 
adult education classes at the local community college. These 
classes are specially designed for welfare recipients and are 
scheduled for 20 hours per week. Ms. Smith participated in the 
adult education classes for 16 weeks, followed by a 4-week 
program that included life skills training, job club and job
search. The 4-week program is scheduled for 30 hours per week
and involves classroom training and instruction four days a week.
It involves and one day of job search (She had to see at least 6

employers and each had to mark her card that she had asked them 
about work). In all of these activities, attendance was taken, 
any absences or tardiness would be reported to the case manager, 
as well as any behavior that would indicate non-cooperation. Ms. 
Smith was very diligent and cooperative, but she did miss 3 days 
of class in March when her child got chicken pox. She was also 
late 2 days, once when her electricity was off due to general 
power outage and once when the bus did not come. Under the 
criteria for good cause established by the State, her case 
manager determined that Ms. Smith had good cause for being late 
and for her absences and no sanction (reduction) was taken 
against Ms. Smith's $145 a month assistance payment.

Ms. Smith was not successful finding employment during her job 
search. The principal barrier seemed to be her lack of any 
meaningful work experience. Her case manger suggested a work 
experience placement and offered her 3 choices, including one at 
a local hospital. Ms. Smith expressed an interest in the
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hospital placement and determined that transportation and child 
care arrangements would be easiest at the hospital as well. 
Although Ms. Smith had no prior experience or training in food 
preparation, she though she might enjoy that type of work.

The welfare agency has had an agreement with this hospital for 
the past 2 years. It is an ongoing agreement that generally 
covers about 20 welfare recipients at any given time. Though 
there is no commitment by the hospital to hire welfare recipients 
who have participated in work experience at the hospital, the 
hospital has in fact hired about 50 percent of the individuals 
who have participated thus far. The agreement specified that:

- The hospital would provide the welfare recipient with work 
experience, supervision and the usual training associated 

with the position.
- The hospital would not receive any remuneration from the 

welfare agency.
- The hospital would not provide any remuneration to the 

welfare recipient during this period of work experience, nor 
would the welfare recipient be considered an employee for 
any other purposes by the hospital.
For ease of management, the hospital specified that all 
positions would be for 30 hours a week.

- The hospital agreed to notify the case manager of any 
absences, tardiness or other indications of non-cooperation. 
The State agreed that the case manager would be available to 
help with any supportive services (transportation, child 

care, uniforms, counseling, etc.)
The State agreed to provide workman's compensation and tort 
claims protection in the event of injury.

- Each placement will be generally last for 4 months though it 

may be extended for an additional 2 months.

Ms. Smith's assignment at the hospital began in July and was for 
30 hours a week as a dietary aide, preparing special meals and 
snacks. On the job, she was given guidance, direction and 
supervision by a food preparation supervisor, under the overall 
direction of the shift dietician. She was responsible for 
meeting the same expectations and performance standards as other 
dietary aides, recognizing that she was in a new learning 
situation like any other new employee. During September, one of 
the Other dietary aides was ill and Ms. Smith was asked if she
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would come stay later 2 days, she did. She did not receive any 
remuneration from the hospital for these additional hours. This 
additional work did not affect her welfare grant in any way 

either.

In the case of nonsatisfactory performance, the shift dietician 
had the authority to dismiss the recipient from the work setting.
However, special arrangements had been made for the hospital to 

contact the case manager if performance or attendance problems 
arose, before such termination to mutually try to resolve issues.
There was also an understanding that since many of the referred 

welfare recipients had little or no work history, the hospital 
would be more understanding of less than perfect attendance and 
performance ("cut them some slack") until the welfare recipient 

became acclimated to the new environment.

In this case, no unsatisfactory performance situations ever came 
up and the client held this position from July to October.
During that time, she continued to receive her monthly assistance 
grant of $145 from the State welfare agency, but no other 
remuneration by the employer. Because of her excellent 
performance, she was hired by the hospital in a full-time dietary 
aide position in October at $5.50 per hour and due to her earned 
income she became ineligible for assistance.

Variation Another welfare recipient who was working at the 
hospital in housekeeping presented some real issues with non­
cooperation. On most Mondays, she came in an hour or two late. 
She frequently did not show up on Fridays. She argued about 
assignments. Initially, the welfare recipient called in to make 
excuses for absences. When the case manager intervened, the 
welfare recipient said that her supervisor treated her unfairly.

The supervisor presented a different picture, but responsibility 
for determining good cause, failure to cooperate and sanctioning 
rests with the case manager. The welfare recipient was assigned 
to a different floor and a new supervisor, but the same problems 
with absences and arguments continued and in fact, there were 
more absences. On one occasion, she missed 3 days of work 
without calling and then showed up 2 hours late. At that point, 
the hospital told her not to come back. The case manager advised 
the welfare recipient that as she had been warned previously, she 
was going to be sanctioned for failure to cooperate with her work 
activity requirement and that her check would be reduced 25
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percent for a minimum of 3 months or until she agreed to 
cooperate. This recipient has 2 children and no other income, so 
her check was $176 a month. With the reduction, it will now be 

$132 a month.

Is the money Ms. Smith received while in the work experience 
program from July - October taxable income? Is it subject to 

employer taxes such as FICA and FUCA?

47 YEAR-OLD FEMALE

# OF CHILDREN IN HOME 3 (1 MINOR CHILD AND 2 GROWN CHILDREN)

GRANT AMOUNT $145

OTHER INCOME

WORKFARE ASSIGNMENT 30 HRS WKLY AS DIETARY AIDE

PLACED BY STATE? YES

TRANSPORTATION COST NONE, PROVIDED BY CHILDREN

CHILD CARE COST NOT NEEDED

WORK PLACEMENT JULY'96 -- OCTOBER' 96

HOW LONG IT LASTED 4 MONTHS

WAS GRANT SIZE CONSIDERED 
IN MAKING ASSIGNMENT?

NO

PRE-ASSIGNMENT PREP ADULT BASIC EDUCATION, LIFE SKILLS 
JOB CLUB, JOB SEARCH

EDUCATION LEVEL COMPLETED 8TH GRADE
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DRAFT
Suggested addition to White House Talking Points on FLSA - 5/16/97

Wc are committed to implementing welfare reform, but we are also committed to the Fair Labor 
Standards Act and the minimum wage. While the Labor Department’s analysis is based 
exclusively on a reading of the law, it is also true that paying the minimum wage is essential to 
achieving one of the fundamental goals of welfare reform — moving welfare recipients into real 
jobs at fair wages that will allow them to break tlie cycle of dependency. Anything less would 
deprive working welfare recipients of the dignity of work and the ability to support tlieir families. 
The President fought hard to make the minimum wage a living wage — working welfare 
recipients are not and should not be excluded.

£ llk/^ 7
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TANF WORKFARE FLX

• Section 20 of the Food Stamp Act contains specific exemptions from food siamp workfare. 
Exemptions are provided for, among others, parents or other caretakers of a dependent 
child under 6 years old (between 1 and 6 in Some States for three years), students 
individuals panicipating in drug or alcohol treatment programs, and parents or other 
caretakers of a dependent child who are members of a household which include another 
member that is subject to workfare or is employed full time.

. States are required under PRWQRA to make TANF recipients work 20 hours weekly to 

retain eligibility; this requirement will increase to 30 hours in 7 years Some households' 
TANF benefits, however, may not be large enough to cover 20 (or, later. 30) hours per 
week of work at the minimum wage.

• One means to address the TANF workfare problem would be to exclude able-bodied-TANF 
recipients from food stamp workfare exemptions. This would allow States to combine'a~ 
household’s TANF and food stamp benefit when determining the workfare obligation.

• We have three options for excluding able-bodied-TANF recipients from food stamp 
workfare exemptions:

1 We may advise States to exclude able-bodied-TANF recipients from food stamp 
workfare exemptions through means of the, Sirapliried Food Stamp Program.
The simplified program was designed speciTically to be’the vehicle for 

creating conformity between TANF and the Food Stamp Program. States can 
exclude able-bodied TANF recipients from food stamp workfare exemptions 
simply by adopting TANF rules relating to workfare. Suies. however, may 
make oUier changes to workfare beyond removing the exemptions for able-bodied- 
TANF recipients. For example, States may choose to adopt TANF’s less restrictive 
workfare panicipaiion protections in place of the protections afforded panicipants 
under the Food Stamp Act.

2. We may grant States waivers of Section 20 to exclude able-bodied-TANF
recipients from food stamp workfare exemptions. Waivers have the advantage of 
being narrow and targeted; there is no potential for States to make additional 
changes to food stamp workfare requirements. The waiver option, however, may 
be unpopular with States because waivers are subject to a number uf Federal* 
requirements. For example, waivers are time-limited and must be reevaluated 
periodically. Waivers may also be undesirable from a Federal standpoint. The 
Food and Consumer Service has taken the position that the intent of waivers is to 
test and evaluate new procedures, not to provide States with operational 
alternatives. Granting 30 waivers or more in this area would undermine FCS’ 
position. Finally, waivers of food stamp workfare exemptions may be questionable 
legally. The Food Stamp Act prohibits waivers of the exemptions from work 
requirements in Section 6(d). Section 20 of tlie Act, while not prohibiting waivers
or work oxonipiions, is prcdicaieU on Section 6(d). Thus, while waivers of Section
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20 to eliminate workfare exemptions for able-bodied-TANF recipients may he 
technically permissible, they may contradict the spirit of the law.

TANF rules. Legislation would provide a pennanent solution to the TANF 
workfare «sue. unlike a waiver which would need to be periodically reevaluated It 
also would not call attention to die simplified program and its risks. A legislative 
change could be written as a teclinical amendment which would make it less likely 
that the change would be a subject of controversy. It is unclear if the Agriculrurc 
Committee will take up a food stamp technical amendment package. If a legislative 
change IS drafted, however, and legislation delayed, the other two options could 
always be reexamined. A drawback to making a legislative change is that 
legislation can be unpredictable. Congress may select a different solution to die 
problem of a TANF participant's inability to meet the 20-hour-a-wcck work 
requirement than the one which we suggest. For example. Congress may eliminate 
the problem by allowing participants to be reimbursed for workfare at a rate below 
the minimum wage.
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SUBJECT: TANF Workf^^^FixJj^ Parents or Caretakers of Dependent Children

TO: All Regional Administrators
Food and Consumer Service

Enclosed is a letter to State Commissioners addressing the issue of combining Food 
Stamp and Temporary Assistance for Needy Families (TANF) program benefits when 
determining a participant’s workfare obligation. This issue has been raised as a result of the 
recent announcement by the Administration that TANF related work activities are subject to 
labor protections including the Fair Labor Standards Act and. therefore, as a general matte^^ 

participants must be paid at least the minimum wage rate.

The enclosed letter offers an option foi)£^lvi^the workfare problem for TANF 

recipients who are subject to the TANF workrequirement and who are also parents or 
caretakers of dependent children under 6 years old (and therefore exempt from workfare 
requirements). Please transmit it to States immediately. If you or your staff have questions or 
concerns relative to this option, please contact Matthew Crispino at (703) 305-2519.

Yvette S. Jackson 
Deputy Administrator 
Food Stamp Program

Attatchment



05/21/97 11:45 PROGRRM DEUELOPEMENT DIUISON ^ 912024567431 NO.755 P003/004

State Commissioners

The Administration has recently announced tliai participants in the Temporary 
Assistance for Needy Families (TANF) Program are subject to labor protections including tlie 
Fair Labor Standards Act and, therefore, as a general matter, participants must be paid at least 
the minimum wage rate for their work activities. States are required under the Personal 
Responsibility and Work Opportunity Act of 1996 to make TANF recipients work 20 hours 
weekly; a requirement tliat will increase to 30 hours by the year 2002. Some households' ^
TANF benefits, however, may not be large enough to cover 20 (or, later, 30) hours per week /
of work at the minimum wage. J

States can enable mosfhouseholds to meet the TANF work requirement, however, by 
combining participants’ food stamp benefits and TANF grants when calculating their work 
obligation. This can be done through either workfare or a wage supplementation program 
(under a wage supplementation program, the value of benefits are cashed out and provided to 
an employer who in turn pays the money to participants as a wage.). Combining benefits will 
ensure that most individuals receive sufficient public assistance to meet the work obligation 
while adhering to the FLSA.

Furthermore, for those TANF households normally exempt from food stamp workfare 
because tliey are parents or caretakers of a dependent child under 6 years old (between 1 and 6
in some States), States may use the Simplified Food Stamp Program'to ensure-that-w€»k----
requirements and minimum-wage protections do not-conflict.- The simplified program was 
designed specifically to be the vehicle for creating conformity between TANF and the Food 
Stamp Program. States can include parents or other caretakers of a dependent child under the 
age of six in food stamp workfare simply by adopting TANF rules relating to workfare 
exemptions. Simplified programs must be cost neutral. Because removing the workfare 
exemption for parents or caretakers of dependenLchjldrenj&'illJiQ-tJiiciease.prograni^os^-ive 
will provide prompt approval to such requestLjrStates may include other TANF workKrTruie-.^

C substitutions that do not jpfTPfrggrF^ral prngranLcosts. 

For additional information regarding the application and conditions for operating this 
SFSP, please contact Matthew Crispino at (703) 305-2519. Mr. Crispino’s mailing address is 
Food and Consumer Service - Food Stamp Program, 3101 Park Center Drive, Alexandria,
VA 22302.

Sincerely,

■7

VI

Regional Administrator

l:clata/shar«d/pdh/TANF Workfare Fix - f
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Talking Points on FLSA
5/16/97; 2:20 p.m.

The Labor Department has eoneluded that the Fair Labor Standards Act (FLSA) applies 
to welfare recipients in workfare or other subsidized employment programs in the same 
way as that law applies to all other employees.

This means that many, if not most, welfare recipients in these programs will receive at 
least the minimum wage for their work activities.

Welfare recipients in these programs will not have to be paid the minimum wage if they 
fall within the FLSA’s exception for “trainees.” Some states will probably try to 
structure their workfare programs so that recipients fall within the “trainee” exception.

In most cases in which the minimum wage is required, both cash assistance and food 
stamps will count toward the minimum wage. The Department of Agriculture will take 
necessary administrative action to ensure that food stamps can be counted to the greatest 
degree possible.

This will not affect the work requirements of the welfare law. States will still be able to 
meet those requirements, by placing people in private sector jobs (where the minimum 
wage already applies) and in workfare programs. With both cash assistance and food 
stamps counting toward the minimum wage, very few states will have to increase their 
assistance payments. In fact, every state but one (Mississippi) can comply with the 
welfare law’s current work requirements (now 20 hours per week for a welfare recipient) 
and pay minimum wage without increasing their current benefit level.

Far from undermining the welfare law, paying welfare recipients the minimum wage 
required by the law promotes the goals of welfare reform by giving people the ability to 
support their families and break the cycle of dependency.

The Labor Department will provide guidance within the next week or two on the specifics 
of this poHcjrand will engage in extensive consultation with states on how to apply this 
policy-with the least disruption.

The Treasury Department is still exploring how the tax laws apply to welfare recipients in 
workfare programs. We hope to be able to give states an answer to that question very 
shortly.
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Question: Won’t this end welfare reform as we know it by making work more expensive?

Answer: Not at all. With both TANF and food stamps counting toward the minimum
wage, every state except Mississippi will be able to give welfare recipients 
workfare slots for 20 hours each week (the welfare law’s current work 
requirement) without raising their benefit levels. And of course states should be 
trying to place welfare recipients in private sector jobs where the minimum wage 
already applies.

Question: Are most welfare recipients who are working going to be considered
“employees”?

Answer: Most welfare recipients participating in the work activities described in the new
welfare law probably vdll count as “employees,” entitled to the minimum wage, 
under the FLSA. But some individuals, engaged in such activities as job search, 
vocational education, and secondary school, may count as “trainees” instead. The 
Labor Department will advise states on how the FLSA applies to particular 
programs and individuals engaged in them.

Question: AVhat’s the difference between a trainee and a worker under FLSA?

Answer: An individual is in training if:
• Training is similar to that given in a vocational school;
• Training is for the benefit of the trainee;
• Trainees do not displace regular workers;
• The employer derives no immediate advantage from the trainees’ 

activities;
• Trainees are not entitled to a job after training is completed; or
• The employer and trainee understand that the trainee is not paid.

Question: Can Food Stamps count as wages?

Answer: We believe that through waivers or other mechanisms such as the Simplified Food
Program option now in law, states will be able to count food stamps toward the 
minimum wage for all those required to work under the new welfare law.
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Question: Does this mean welfare recipients in workfare and other subsidized employment
programs can unionize?

Answer: No - that is a different question entirely. Whether and when workers can
unionize is a function of the National Labor Relations Act. The National Labor 
Relations Board, an independent entity that administers that Act, has not ruled on 
the unionization question.

Question: Would the Administration support or oppose legislation to exempt welfare
recipients from the minimum wage laws?

Answer: We would oppose legislation that flatly exempts welfare recipients from the
minimum wage law. The Administration believes that people who work should 
be paid at least the minimum wage.

Question: Would you oppose any legislation addressing this issue?

Answer: Not necessarily, but any legislation would have to be consistent with our support
for the minimum wage. In determining how the minimum wage law applies to 
workfare, the Administration has had to address a host of technical issues that 
Congress did not deal v^dth in passing the welfare law. If Congress wants to 
address these issues, the Administration will consider the proposals carefully. But 
any legislation must reflect the Administration’s position that people who work 
should be paid at least the minimum wage.

e>2l0
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MAZUR_M @ A1
04/23/97 03:46:00 PM

Record Type: Record

To: Cynthia A. Rice

cc:
Subject: taxing workfare/welfare benefits 

Cynthia,
It seems to me that IRS will not be getting helpful advice out very soon on the 
issue of what types of welfare/workfare payments are taxable for income and 
payroll tax purposes. It might be appropriate to put together a joint DPC/NEC 
decision process that would develop legislative options in this area and run 
parallel to the process involving IRS. I could imagine a proposal being 
developed that would simply codify current practice in the area of taxation and 
provide some reasonable safe harbors for tax treatment and that would cost 
nothing in terms of foregone revenue (because the legislation just followed 
current practice). Alternatively, the exclusion for benefits could be expanded 
at some revenue cost.

What do you think about this?
Mark
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Whether an amount received by an 
individual is excludable from his gross 
income under section 1 17 of the Code 
depends upon the facts and circum­
stances under which the payment is 
made. The exclusion provision ap­
plies only to a scholarship or fellow­
ship grant. .-K scholarship or fellow­
ship grant, as defined in section 1.117- 
3 of the Income Tax Regulations, is 
an amount paid to or for the benefit 
of an individual to aid him in the 
pursuit of studies.

Section l.l!7-4(c) of the regula­
tions pro\ides. in part, that any 
amount or amounts paid or allowed 
to, or on behalf of, an individual to 
enable him to pursue studies or re­
search shall not be. considered to be 
an amount recei\-ed as a scholarship 
or fellots'ship grant if such amount 
represents compensation for past, pres­
ent, or future employment services, if 
such amount represents pa\ment for 
seiA'ices which are subject to the di­
rection or supercision of the grantor, 
or if such studies or research are pri- 
itiariK- for the benefit of the grantor. 
.-\n\- of these conditions will negate the 
existence of a scltolarship or fellow­
ship grant as denned in these regula­
tions.

The .Supreme Court of the United 
States in the case of Bingler v. John­
son, 391 U.S. 741 (1969), 1969-2 
C.B. 17. consistent with the regula­
tions under section 117 of the Code, 
held that the ordinary meaning of the 
term scholarship or fellowship is a 
relatirely disinterested, “no-strings" 
educational grant, with no require­
ments of any substantial “quid pro 
quo" from the recipient.

In the instant case although the 
acti\-ities of the interns may be of 
educational \alue to them, the. 
amounts were paid for services per­
formed b\- them in connection \vith 
the ooeration of the Congressman's 
office.'See Rev. Rul. 71-559, 1971-2 
C.B. 102.

■Accordingly, the amounts received 
by the interns arc compensation for

services performed and arc not exclud­
able from gross income under section 
117 of the Code, but are includible in 
their gross income under section 61.

Section 162ia': of the Code pro­
vides, in part, that there shall be 
allowed as a deduction all the ordinary 
and necessan expenses paid or in­
curred during the taxable year in 
carrving on a trade or business, in­
cluding a rc-asonable allowance for 
salaries or other compc.nsation for 
personal ser\ices actually rendered.

Accordingly, the Congressman may 
deduct the amounts paid to the in­
terns as an ordinary and necessary 
business expense within tlie meaning 
of section 162 of the Code. See Re\'. 
Rul. 73-464. 1973-2 C.B. 35.

'26 CFR 1.61-1: t.-oss rncome.
[Also Sections 3121, 3306. 3201; 31.3121 

3l.3306;b -I, 3l.3401[a)-I.)

Payments under Comprehensive 
Employment and Training Act. Pay­
ments received by a trainee, in a 
program under titles I and II of 
the Comprehensive Employment 
and Training Act, for services per­
formed during on-the-job training 
for a private construction company 
or for work experience in a city 
clinic are includible in gross in­
come; however, allowances re­
ceived for participation in a pro­
gram, or to enable the trainee to 
participate, and not for the per­
formance of services are excludi- 
ble from gross income. The FICA, 
FUTA, and income tax withholding 
requirements with respect to such 
payments are also set forth.

Rev. Rul. 75-246

Advice has been requested concern­
ing the Federal income and employ­
ment tax treatment of payments made 
and received under titles I and If of 
the Comprehensive Em]tloyin.ent and 
Training .Act of 1973 (CET.Al, 29 
U.S.C. Sections 811-851 (Supp. Ilf 
1973).

The stated purpose of the CETA

is to provide job training and employ­
ment op|3ortunities for economically 
disadvantaged, unemployed, and un- 
deiemployed persons and to assure 
that training and other services lead 
to maximum employment opportuni­
ties and enhance self-sufficiency by 
establishing a flexible and decentral­
ized system of Federal, state, and local 
programs.

The CET.A authorizes the Secretary 
of Labor to enter into grant agree­
ments to provide financial assistance 
from appropriated funds through eli­
gible a]rplicants (including, among 
others, a qualified prime sponsor such 
as a state or, within certain limita­
tions, a unit of the general local gov­
ernment'! to accomplish the [nirposes 
of the CETA.

Title I of the CET.A relates to com­
prehensive manpower services, e.nd 
title If relates to public employment 
programs.

The s])ccific questions to be resolved 
are whether the amounts received by 
Individuals under the programs in 
various situaiions are includible in 
tl'.cir gro,<s incomes under section 61 
of the Internal Revenue Code of 
1954, and whether the payer of such 
amounts is required to withhold and 
pa\ employment taxes on such 
amounts.

Section 61(a)(1) of the Code pro­
vides that, except as otherwise pro­
vided, gross income means all income 
from whatever source derived, includ­
ing conqrensation for services.

Disbursements by a governmental 
unit that are made to individuals in 
the interest of the general welfare 
where seivices are not rendered are 
excludable from the gross income of 
the rccl]jient. The determination as to 
whether payments underwork-_tram- 
Ing irrogrtutis are includible in a partic- 
ipant's gross income rests on whether 
the activity lor wITcimie payments 
are rcceiv'ed is basically the perlorm- 
aTKre~6T services or is only participa- 
ffblY'Tri' a tfaiifirig program that pro­
motes the general welfare. If the.
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activity engaged in is basically th.c 
performance of services, the payments 
are compensat^n_ for^ services ren­
dered. and are includible in the gross 
income of the recipient. Conversely, 
if the activitN' amounts only to par­
ti cipationmn_at£a^i ng jmogram21tlic__
payments are in the nature of relief 
payments made for the promotion of 
the~general“Tve]fare and are exclud- 
able from the gr^ss income oT tbe' 
reeijaient.

In chapters 2\, 23, and 24 of sub­
title C of the Code, employers arc 
charged with the duty of withholding 
Federal income tax and collecting and 
paying Federal employment taxes 
with respect to wages paid to their 
employees. These provisions are 
found in section 3402 of the Code, 
relating to the Collection of Income 
Tax at Source on Wages; sections 
3102 and 3i!! of the Federal Insur­
ance Comributions Act (FICA),

I relating to the deduction and pav- 
ment of FICA taxes; and section 3301 

•; of the Federal Unem}3loyment Tax 
: Act (FL'TA ), relating to the payment 
: of FUTA tax.

For purposes of withholding in- 
y come tax, deducting and paying FICA 
^ taxes, and paving FCT.A ta.x, the term 
f “wages' is defined, with exceptions 
.' not here material, as all remuneration 
3 for employment. Sections 31.3401(a)- 
I 1, 31.3121(a)-!, and 31.3306(bM, 
i respectively, of the Employment Tax 
I Regulations.

3 An individual is an employee for 
Federal employment tax purposes if 
he has the status of an employee under 
the usual common law rules applicable 
in determining the employer-employee 
relationship. Guides for determining 
'vhether the relationship exists are 
found in three substantially similar 
sections of the Employment Tax 
Regulations, namely, sections 31.3121 
(d)-l, 3l.3306(i)-l, and 31.3401(c)- 
1. Generail-y, the relationship of em­
ployer and employee exists when the 
person for whom the services are per­
formed has the right to control and

dnect the individual who performs 
the services not only as to the result 
to be accomplished by the work but 
also as to the details and means by 
which that result is accomplished. 
I'hat is, an employee is subject to the 
will and control of the employer not 
only as to what shall be done but as 
to how it shall be done. In this con­
nection, it is not necessary that the 
employer actually direct or control the 
manner in which the services are per­
formed; it is sufficient if he has the 
right to do so. The right to discharge 
is also an important factor indicating 
that the person possessing that right 
is the employer.

The above income tax and employ­
ment tax principles are illustrated in 
a number of revenue rulings, such as 
Rev. Rul. 63-136, 1963-2 C.B. 19, 
which holds that benefit payments 
made to individuals under the Area 
Development .Act or the Manpower 
Development and Training .Act of 
1962 are not includible in the gross i.n- 
come of the recipient because they 
arc intended to aid the recipient in 
his efTorts to acquire new skills that 
will enable him to obtain better em­
ployment opportunities and, therefore, 
are in the nature of unemplovment 
relief payments made for the promo­
tion of the general welfare.

Rev, Rul. 74-413, 1974-2 C.B. 333, 
holds that payments to participants in a 
state program established to provide 
short-term employment in disaster re­
lief activities for unemployed indi­
viduals and funded under the Man­
power Development and Training Act 
of 1962, are compensation for services 
and are includible in the participants’ 
gross incomes under section 61 of the 
Code and subject to income tax with­
holding under section 3402, but not 
subject to FICA and FUTA taxes 
because the participants are em­
ployees of the state excepted from 
employment for purposes of the FICA 
and FUT.A taxes. Rev. Rul. 63-136 is 
distinguished in Rev. Rul. 74-413 
since the overriding purpose of the

program in the latter Revenue Ruling 
is to provide the participants with 
compensation for services and not to 
provide them with training or retrain­
ing that would enable them to obtain 
better employment opportunities.

Rev. Rul. 65-139, 1965-1 C.B. 31, 
as clarified by Rev. Rul. 66-240, 1966- 
2 C.B. 19, holds that payments made 
to enrollees in the work-training pro­
gram established under title I-B of 
the Economic Opportunity Act of 1964 
are includible in an enrollee’s gross 
income, since the enrollee is receiving 
“wages” for services performed, even 
though such services embody some 
degree of training

Rev. Rul. 71-425, 1971-2 C.B. 76, 
holds that payments made bv a state 
welfare agency in lieu of (and in 
amounts no greater than) the normal 
relief allowance, to participants in 
work-training programs under title 
V of the Economic Opportunity .Act 
of 1964, are not includible in the 
gross income of the rccii^ient and are 
not wages for emplo)Tnent tax pur- 
jjoses, since tlie payments are measured 
by the personal or familv need of the 
recipient rather than th.e value of any 
sers'ices performed.

The above principles are applied 
to the case of a state that, as a prime 
sponsor under titles I and II of the 
CET.A entered into a grant agree­
ment with the United States De­
partment of Labor to provide com­
prehensive manpower services and 
public employment programs that in­
clude both work experience and class­
room training activities. The situa­
tions that developed in this case and 
the income and employment tax treat­
ment of pavments made in each situa­
tion are set out below.

Situation (/).—The trainee is 
given vocational and occupatjonal 
training, and e'ducatib'nal training de- 
signecT~^ojrpgrade.jb^sje skills (such 
as remedial education), in a classroom 
or institutional setting. The training 
is provided by both public and priva^ 
agencies in courses having a duration
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of 104 weeks oj- less. The trainee per- 
fgmis no scniccs for the training 
ngencN-. The trainee receives from the 

prime sj30nsoFTn~aHou~anlie. 
desenBed Telow, for his participation 
in the training activity.

The basic allowance paid to a 
trainee (who is not a recipient of pub- 
lic assistanceyT'an ariTounr^eoual to 
the minimum hourl^wage under the 
Fair Tabor “Standards Act (currently 
S2]7^ncreased~ ’̂_ $5 per week for 
each dependent over two up to a 
maximum of $20 per week for six or 
more dependents, p|us ~ad_di_tiDnal 
reasonable allowances, where appro­
priate, for meals, travel, transporta­
tion, subsistence, emergency, and other 
purposes, up to a maximum of $5 per 
week.

Xl.lS._tr3_inee _^Jiq_|s_a _recij3ient of 
public assistancc^is paid an__incenUye 
allowance of $30 per week in lieu of 
basic allowances.

Income tax treatment accorded pay- 
merits in Situation (/).—Because the 
participant is _m^rel\_^ngaged ,J,ti_a 
tmining program in which he per- 
fonns no services for the training 
ag.e.n,c,y., the pa>-me.~nts,.hc.,j;£(:eLves are 
injhe namre^f relief payments made 
for the promotion oJ the general wel- 
fare. AccordimrTv. such payments are 
not includible in the gross income of 
the recipient under section 61 of the 
Code.

Employment tax treatment accorded 
payments in Situation (/).—Since the 
trainee performs no services for the 
training agency and the allowance 
paid to him is not directly related to 
any sen. ices performed, there is no 
employer-employee relationship be­
tween the trainee and the training 
agency, and the allowance the trainee 
receices is not remuneration for em­
ployment. Accordingly', the paver of 
the allowance is not obliged to vvith- 
hold income tax, nor to deduct and 
pay FICA taxes, nor to pay FUTA 
tax, with respect to the allowances.

Situation (2).—The trainee is given 
pn-the-jo^ training ~by a privately

owned construction company selected 
by the state as the prime sponsoiTThe 
facts sho\s' that the ccmjianv has and 
cxacises the degree of direction and 
control over tli^e trainee to establish 
an employer-employee relationship 
uncler~nic usual common law rules. 
The company receives the trainee’s 
services and pays the trainee initialTy 
at the regular entry wage for the posi- 
tjon forTvhich training is being given. 
T^ company’s training expenses are 
reimjmrse3the piime sponsd? ~at 
a maximum of 30 p^rcent_ of thg 
amount pafd to the trainee.

Income tax treatment accorded 
payments in Situation (2).—Because 
the activity in which the trainee is 
engaged is basically the performance 
of services, the amounts he receives 
therefor are compensation for serv­
ices rendered, e\ en thotigh the serc'ices 
embody some degree of training. Ac­
cordingly, such payments are includi­
ble in the gross income of the re- 
cijtiient under section 61 of the Code.

Employment tax treatment accorded 
payments in Situation (2).—The pay- 
nients made by the comjDanv tcTlhc
trainee are "based on an hourly- rate 
for the time~sjrent'and'~ar'e~p;m of the 
company's wage structure. Tlie__pay- 
nients ppainjain_ their character as 
\\ages even though the sen.'ices__fo'f 
which they are made emjbpdyc-soine 
degree of training for which the com­
pany IS reimbursed. The facts show 
that an employer-employee relation­
ship exists under the usual common 
la\v rules. .Accordingly, the payments 
made by the company to the trainee 
are ‘"wages” with respect to which the 
company is required to withhold in­
come tax under section 3402 of the 
Code, to deduct and pay FIC.A taxes 
under sections 3102 and 3111 of the 
Federal Insurance Contributions Act, 
and to pay FUT.A tax under section 
3301 of the Federal Unemployment 
Tax Act.

Situation {3).—The trainee is
given work experience in a public em­
ployment program under title II of

the CETA by a medical clinic/m\ned 
and operated by a Tit^ The facts 
show that the city ha's and exercises 
the degice of direcITon and control 
o^'er the ^trainee Jo establTsh^an em- 
ployer-employee rel^tfonship urider 
the usual com^n law rules. In addi­
tion {q the work experience, the pro- 
gram involves a ]^smair~ambum' of

i

cpunseling and class room ''training' 
The city receives fbe~'traince’s serv­
ices, and the trainee' rece_ivp_s_,^2_per 
hour for the time during which he re- 
^ves work experience7~cour^eITrig, 

nd classroom training. One-fourth of 
die amount per hour paid the trainee 
is_paid^rorn funds furnished to the 
citv by the state as the prime sponsor.

In addition, ihejrainee may receive 
an allowance, on the basfs^of' need, 
to cover certain expenses .incident to 
tjie; training.;. Items for which such 
allowances may be provided include 
tra\el and trans]3oitation expenses; 
payments for auto insurance, to make 
the trainee’s presence at the clinic 
possible: or expenditures for work 
clothing, without which he could 
not engage in tiie work training ex­
perience.
r /J j .V. ■ -ecy .. i,--

Income tax treatment accorded pay­
ments in Situation (o’).—Because the 
activityin which the trainee is en- 
gaged is basically "the performance 
of services, even though "such (sendees 
emlwdy some degree of training, the 
$2 per hour the trainee recei\cs there- 
for is compensation for sendees ren- 
4ered. .Accordingly, such payments are 
includible in the gross income of the 
recipient under section 61 of the 
Code.

,H5iveve7p ar.\- allowance that the 
trainee receives is presided qnj^- to 
make possible the trainee’s participa- 
tion m the training program. There­
fore, such payments are in the nature 
of relief payments made for the pro- 
rpotion of the general welfare and are 
excludable from~tlie gross Tncome of 
the recipient.

Employment tax treatment accorded 
payments in Situation (J).—Except
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for allowances, payments made by the 
city to the trainee are based on an 
hourly rate for the time sjDent and arc 
part of the wage structure. The pav- 
inents maintain their character as 
wages even though the trainee is 
absent briefly from the job to attend 
school and receive counseling, and 
even though one-fourth of the amount 
per hour paid the trainee comes fro.m 
funds furnished to the city by the 
prime sponsor. The facts show that an 
employer-employee relationship e.xists 
under the usual common law rules. 
Accordingly, in making the per-hour 
payments to the trainee, the city is re­
quired to withhold income tax on the 
payments under section 3402 of the 
Code.

However, for purposes of the taxes 
imposed by the Federal Insurance 
Contributions .Act, section 3121(b) 
(7) of that Act excepts from tl;e 
definition of “employment" services 
performed in the employ of a state or 
any political subdivision thereof. .Sec­
tion 3306(c) (7) of the Federal Un­
employment Tax Act contains a 
similar provision. Accordingly, the city 
is not required to deduct and pav 
FIC.A ta.xes nor to pay FUT.A taxes 
with respect to the payments.

When social security coverage is 
desired for employees w'hose services 
are excepted from “employment.” as 
here, by section 3121(b)(7) of the 
Federal Insurance Contributions .Act, 
the coverage may be obtained only by- 
means of an agreement between the 
state and the Secretary' of Health, 
Education, and Welfare, entered into 
pursuant to section 218 of the Social 
Security Act, as amended, 42 U.S.C 
■^18 (1970).

With respect to any allowance of 
the kind described in this situation, 
smcc such payments made to the 
trainee arc in the nature of relief pay- 
tticnis inade for the promotion of the 
sencral welfare and are e.xcludablc 
•roni the gross incomes of the recipi- 
<mis. they arc not remuneration for 
=^t^tces and are not “wages.” Ac­

cordingly, the payer of such allowances 
is not obligated to withhold income 
tax nor to deduct and pay FIC.A 
taxes, nor to pay FUTA tax with re­
spect thereto.

26 CFR 1.61-1: Cross income.

Guidelines that the .Service will use for 
advance ruling purposes in determining 
whether certain transactions purporting to 
be leases of property are. in fact, leases 
for Federal Income tax purposes. See Rev. 
Proc. 75-21, page 715.

26 CFR 1.61-1: Gross income.

A Revenue Procedure setting forth the 
information and representations required 
to be furnished by a taxpayer submitting 
a request for an advance ruling concerning 
whether a transaction purporting to be a 
leveraged lease within the meaning of Re\-. 
P.mc. 75-21, page 715, this Bulletin, is in 
fact a lease. See Rev. Proc. 75-28, page 752.

26 CFR 1.6I-I: Gross income.

Whether income from testamentary trust 
IS includible in gross income of recipient. 
Sec Rev. Rub 75-68, page 184.

26 CFR 1.61-1: Cross income.

Whether the taxpayer has income from 
the fluctuation of foreign currency. See 
Rev. Rul. 75-109, page 69.

26 CFR 1.61-1: Cross income.

bVhether stipends received under title I 
ol the Domestic Volunteer Service .Act of 
1973, Pub. L. 93-113 1973-2 C.B. 441, 
93rd Cong.. 1st Sess. (October 1, 1973) 
.are compen.sation for services. See Rev. 
Rul. 75-209, page 50.

26 CFR 1.61-4: Gross income of farmers. 
{Also Sections 37, 162, 170, 1402, 7805; 
1.37-3, 1.162-12, 1.170A-1, 1.1402{a)-I 
301.7805-1.)

Crop shares received as rent; 
contributed to charity or used as 
feed. The fair market value of crop 
shares received as rent by a farmer- 
landlord, which are contributed to 
a charitable organization or are 
used as feed in the farming opera­
tion, must be included in the 
farmer-landlord’s gross income at 
the time of such contribution or

Section 61

use. The taxpayer is considered to 
have made a charitable contribu­
tion under section 170 of the Code 
or becomes entitled to a deduction 
under section 162 at the same 
time and in the same amount as 
the income recognized. Taxpayer 
may be entitled to use the optional 
method of determining net earn­
ings from self-employment under 
section 1402(a) and the retirement 
income credit under section 37. 
Rev. Ruls. 56-496 and 63-66 modi­
fied.

Rev. Rul. 75-11

Advice has been requested concern­
ing the Federal income tax treatment 
of the disposition of crop shares re­
ceived as rent under the circumstances 
described below.

Situation (I). During 1972 a farm­
er-landlord who files his returns on the 
calendar year ba.sis contributed crop 
shares received by him as rent to a 
charitable organization described in 
section 170(c) of the Internal Reve­
nue Code of 19.54. In 1973 the crop 
shares leceivcd by th.e charitable or­
ganization in 1972 were sold by it 
for cash.

Situation (2). During 1972 the 
farmer-landlord used crop shares re­
ceived by him as rent as feed in his 
farming operation.

Section 61 of the Code states that, 
except as otherwise provided, gross 
income means all income from what­
ever source derived, including, among 
other things, rents.

Section 1.61-1 (a) of the Income 
Tax Regulations provides that gross 
income includes income realized in 
any form, whether in money, prop­
erty, or services.

Section 1.61-4 of the regulations 
provides, in part, that crop shares 
(whether or not considered rent un­
der suate law) shall be included in 
,^ross income as of the vear in \vhich 
they are reduced to monev or its 
equivalent under both the cash and 
accrua.i methods of accountins".
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Slates Saprenic Court in ]. D. Adams 
Manuiacturing Co. v. Storen et al.. 304 
U.S. 307 (1938) , where the Court up­
held the constitutionality of the In­
diana Gross Income Tax Act of 1933.

Partnerships are subject to the In­
diana gross income tax, and if the 
tax imposed upon the receipt of 
gross income by the partnership has 
been paid by the partnership, such 
gross income is exempt from the tax 
when received by the individual mem­
bers. For Federal income tax pur­
poses, partnerships are not treated as 
taxable entities, but the members there­
of are liable for tax in their individual 
capacities. Section 701 of the Internal 
Revenue Code. The taxable income 
of a partnership is computed, for Fed­
eral income tax purposes, in the same 
manner and on the same basis as in 
tlie case of an individual, with certain 
exceptions not material here. Thus, if 
a tax paid to a State b\- an individual 
is deductible under section 164 of the 
Code in computing the individual’s tax­
able income, the same tax would be 
deductible in computing the taxable 
income of a partnership.

.'Accordingly, it is held that in com­
puting the taxable income of a part­
nership and the distributable shares of 
the partners, the Indiana gross income 
tax paid by a partnership on account of 
the receipt by it of gross income is de­
ductible from partnership gross income 
under section 164 of the Code. The 
partnership tax is not allowable as a 
deduction to the partners, but thev 
are not precluded from claiming the 
optional standard deduction under 
section 141 of the Code.

I.T. 3766 is hereby superseded since 
the position therein is set forth under 
the current law in this Revenue Ruling.

CFR 1.61-1: Cross income.
Proceeds of matured National 

Service Life Insurance contracts 
and dividends paid on unmatured 
contracts are not includible in gross 
income; interest on dividends left 
on deposit is includible in income

in the taxable year received or 
credited.

Rev. Rul. 71-306

Advice has been requested whether 
payments of the proceeds of matured 
insurance contracts issued under the 
National Service Life Insurance Act 
of 1940, payments of dividends on un­
matured insurance contracts issued 
under such Act, and payments of in­
terest earned on such dividends left on 
deposit with the Veterans’ Adminis­
tration are subject to Federal income 
taxes.

The National Service Life Insur­
ance Act of 1940, Public Law 801, 
Seventy-sixth Congress, 54 Stat. 1008, 
as amended, was reenacted by Public 
Law 85-857, 72 Stat. 1105, 38 U.S.C. 
701-725.

The following is provided with re­
spect to the taxation of benefits admin­
istered bv Veterans’ .Administration at 
38 U.S.C. 3101 (a):

(a) Payments of benefits due or to be­
come duo under any law administered by 
the Veterans’ .Administration » • * and 
such payments made to, or on account of, a 
beneficiaiw sh.ali be e.xempt from taxa­
tion * * ♦

The Administrator of Veterans’ Af­
fairs is authorized to pay dividends on 
National Servace Life Insurance con­
tracts. The dividends may be left on 
deposit with the Veterans’ Administra­
tion or received in cash at the option 
of the insured. Dividends left on de­
posit with the Veterans’ Administra­
tion earn interest that is credited to the 
insured’s account. Both the dividends 
and interest thereon, if any, are with- 
diawable by the insured at any time.

It is held that both the proceeds of 
matured insurance contracts issued 
under the National Service Life Insur­
ance Act of 1940, as amended and re­
enacted, and the dividends paid under 
immatured contracts are not subject 
to Federal income tax. However, the 
interest earned on dividends left on 
deposit with the Veterans’ Administra­
tion is includible in gross income in the 
taxable year received or made avail­
able to the insured. See Revenue Rul­
ing 57-441, C.B. 1957-2, 45.

26 CFR 1.61-1: Gross income.
(Also Sections 3306, 3401; 3!.3306(b)-l 
31.3401(a)-!.) ’ ‘

Payments made by a State wel- 
fare agency to participants in work 
training programs under Title V o’? 
tfie“ Econorhic Opportunity Act of 
1964 are not includible in gross 
income and are not wages for em­
ployment tax purposes: Revenue 
Ruling 67-144 modified.

j^Rul, 71^'25^

Advice has been requested whether 
payments of amounts derived from 
funds supplied by a State welfare 
agency, made to participants in pro­
grams under Title V of the Economic 
Opportunity Act of 1964, Public Law 
88-452, 42 U.S.C. 2701, and similar 
programs are includible in the gross 
incomes of the recipients for Federal 
income tax purposes and are “wages” 
subject to the svithholding of income 
tax and the taxes under the Federal 
Insurance Contributions .Act.

The State welfare agency requires 
individuals on a welfare roll who are 
able to work to participatejn work ex­
perience projeetT that it sponsors or 
administers under Title V of the Eco­
nomic Opportunity Act of 1964. The 
agency ngakes ^he work assignments

. ipakei the only pa)Thehts"the par- 
.ticipants receiv;e in connection with the 
work. .A participant receis’es payments 
at a rate equal to the prevailing hourly 
rate for similar work in the community 
or the minimum rate established bv the 
Staje law' for such work, whichever is 

P^.tt’cipant works only the 
number of hours that produce a pay­
ment equal to the relief allowance he 
and his family would receive in any 
one month period. K a participant 
incyrs Transportation expenses to' and 
frprn work or other e.xpenses, such as 
the cost of safety equipment required 
fgr ^.^1? ''ork, the additional cost is met 
hy_an_.increase in the number of hours 
worked by him.

The question is whether the pay- 
m.ents received while the participant is 
engaged in the work related program 
are compensation for services per-

WMmumm



formed or are in tlie nature of welfare 
payments.

Section 61(a)(1) of the Internal 
Revenue Code of 1954 provides that, 
except as otherwise provided, gross in­
come means all income from whatever 
source derived, including compensation 
for services. However, disbursements 
from a general welfare fund in the in­
terest of the general welfare, which are 
not made for services rendered, are not 
includible in gross income. See Rev. 
Rul. 63-136, C.B. 1963-2, 19, which 
holds that benefit payments made 
under either the Area Redevelopment 
Act or the Manpower Development 
and Training Act of 1962 are not in­
cludible in the gross income of the 
recipients.

designed to teach the participant work 
habits such as regular attendance, 
promptness, appearance, job disci­
pline, etc. Thus,_ m most Title V pro- 
grams the elements of work and 
training combine and overlap to such a 
degree that it is'extremely difficult to 
Oharacterize any program as being pri- 
marily work or primarily training. In 
most cases it would not be realistically 
feasible to dissect a program to deter­
mine the relative proportions of work 
and training contained therein. 
rTIowever, in many cases the pay-, 
ments received under a work-training 
program are received_in lieu of7(and

elusive of allowances, as 
above) iT""gfeat^'i~than

Section 61

^described 
the amount

in amounts no greater than.) .payments , 
that the participant was rec^vh^ 
baied^ lipoiT'pefsonal and family sub-;

that would have been received bj the 
participant had there been no work- 
traming program,^4he entire amount 
received will be considered "aiTaxable 
gross income and “wages”, except to 
the extent that it can be demonstrated 
that the amount received exceeds the 
fair market value of the services per­
formed under the program.

Revenue Ruling 67-144, C.B. 1967- 
1, 12, is hereby modified to the e.xtent 
it holds that the payments received 
under the facts therein are includable 
in income.

26 CFR 1.61—1: Gross income.
Political contributions used

(Report No. 1218, 88th Congress, 2nd 
Session) states on page 35 that Title V 
will stimulate the expansion of work 
e.xperience and other needed training, 
including basic education, for needy in­
dividuals who are currently receiving 
some typie of public assistance. This re- 
pon points out that studies of unem­
ployed persons aided under the pub­
lic assistance programs indicate that in 
general these persons lack sufficient 
education and work skills to compete 
in the labor market. Many are either 
so lacking in knowledge and skills or 
in self-confidence because of prolonged 
unemployment they are not ready for

Ition in the wb^training program. In 
/sucIPcases, Ibe primary measure of- 
; the~amotmlrrcce1\^irtbe personal or. 
i family "heed' of the recipient rather 
I than the value of any services per- 
' formed "and thus seems more in the 

: nature of a_ welfare payment in con­
nection .with participation in a training 
£TOgram_phan ajayrnent for services 
rendered.

Accordingly, amounts received by a 
participant in a work-training pro- 
grain, supITaS a program under Title 
V^of the Economic Opportunity Act, 
are neither includable in gross income

training programs such as those offered yH^et -Section 61 (a) (1) of the Code 
by the Manpower and Development considered wages for purposes
Training Act.

Some e.xamples of constructive work 
exj3enermijirTit]e (y projects a^ 
simple maintenance in public roads, 
recreation areaT~and'7acilitiesy roubme 
and ~.gen~eral office cl'enca] \vo"rk';“un- 
traineg~aides and assistant; in insfifu- 
tiorisj~includIng such occupations~as 
helpers, bus boys, and kItcJierrwork~ei^ 
tralnea~practical nurses"'arKniurses’ 
md^ 
lies-

laboratory assistants ancTdfder-

assignment to work in an un-
skilled ]ob may be a form of trainine 
to an individual wbo_has never before 
hela a job. Such a program may be

of the withholding of income tax at 
sources on wages or the taxes under 
the Federal Insurance Contributions 
Act, provided that:

(1) participation in such work-training 
program was arranged and financed by a 
public agency Irom which ~th~e~~particlpaht 
was receiving pub]!c\^fare benefits based 
upon personal or family subsistence require­
ments, and

(2) the payments received under the 
work-traming program (exclusive of any 
extra allowance that may be provided for 
transportation or other costs related to 
participation) are not greater than the 
amount of such public welfare benefits that 
he would have been receiving.
In the event that arnount received 
under the_yy.ojkrtraining program (ex­

income in the year diverted; contri­
butions to a political candidate or 
a political organization are not de­
ductible; I.T. 3276 and Revenue 
Ruling 54-80 superseded.

Rev. Rul. 71-449 ^
A candidate seeking political office 

received contributions totaling $1,000 
from individuals and organizations for 
use in his campaign for election to such 
office. During the campaign the candi­
date expended $600 of the contributed 
funds for campaign purposes. He used 
the balance of the campaign funds to 
reduce the mortgage on his personal 
residence.

Political funds are not taxable to a 
political candidate by or for whom they 
are collected if they are used for ex­
penses of a political campaign or some 
similar purpose. However, any amount 
diverted from the channel of campaign 
activity and used by a political candi­
date for any personal purpose is in­
come taxable to such candidate for the 
year in which the funds are so diverted.

Held, in the instant case the $400 
which represents the portion of the 
fund which the candidate diverted to 
his personal use is includible in his

' Prepared pursuant to Rev. Proc. 67-6, 
C.B. 1967-1, 576.
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Workfare

Ms. Smith, who was unemployed received training and participated in 
adult education classes for 16 weeks and life skills programs, job 
club and job search for 4 weeks prior to being placed at a hospital 
for additional work experience. Her assignment at the hospital 
began in July and was for 30 hours a week as a dietary aide, 
preparing special meals and snacks. On the job, she was given 
guidance, direction and superj-ision by a food preparation
supervisor, under the overall direction of the shift dietician. 
She was responsible for meeting the same expectations and 
performance standards as other dietary aides, recognizing that she 
was in a new learning situation like any other new employee.

In the case of nonsatisfactory performance, the shift dietician had 
the authority to dismiss the recipient from the work setting. 
However, special arrangements had been made for the hospital to 
contact the case manager if performance or attendance problems 
arose, before such termination to mutually try to resolve issues. 
In this case, no unsatisfactory performance situations ever came up 
and the client held this position from July to October 1996. 
During that time, she continued to receive her monthly assistance 
grant of $145 from the state welfare agency, but no other 
remuneration bv the employer. Because of her performance, she was 
hired by' the hospital in a fulltime dietary aide position in 

October at $5.50 per. hour and became ineligible for assistance.

Is the money she received while in the work experience program from 
July - October taxable income? Is it subject to employer taxes 

such as FICAand FUCA?

The Department of Labor also asks: What would be the answers to
these questions for each of the attached variations in the fact 

patterns?

47 YEAR-OLD FEMALE

# OF CHILDREN IN HOME 3 (1 MINOR CHILD AND 2 GROWN CHIIDREN)

GRAIDT AMOUNT $145

OTHER INCOME

WORKFARE ASSIGNMENT 30 HRS WKLY AS DIETARY AIDE
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PLACED BY STATE? YES

TRANSPORTATION COST NONE, PROVIDED BY CHILDREN

CHILD CARE COST NOT NEEDED

WORK PLACEMENT JULY'96 -- OCTOBER' 96

HOW LONG IT LASTED 4 MONTHS

WAS GRANT SIZE CONSIDERED NO 
IN MAKING ASSIGNMENT?

PRE-ASSIGNI>1ENT PREP ADULT BASIC EDUCATION, LIFE SKILLS 
JOB CLUB, JOB SEARCH

EDUCATION LEVEL COMPLETED 8TH GRADE
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Woricfare - Variation 1 {otherwise assume the same facts)

Ms. Smith works for a State hospital. Ms. Smith is considered an employee under the Fair Labor 
Standards Act and must be paid the mimmum wage (S4.75) for all hours worked. Ms. Smith is 
not treated as an enqjloyee of the State under the State civil senn’cc code, but the State ke^>s a 
record of the hours worked and otherwise complies with the recordkeeping requirements of the 
FLSA. Other dietary aides are treated as State employees and are paid $6.00 per hour. Ms.
Smith and the State understand that the welfare grant from the State welfare agency is 
compensation for hours of work. In addition, she receives a payroll check from the State for 
S475 per month.

Variation 2

Ms. Smith works for a State hospital. Ms. Smith is considered an employee under the Fair Labor 
Standards Ad and must be paid the minimum wage (S4.75) for all hours worked. Ms. Smith is 
not created as an employee of the State under the State civil service code, but the State keeps a 
record of the hours worked and otherwise complies with the recordkeeping requirements of the 
FLSA. Other dietary aides arc treated as State employees and are paid $6.00 per hour. Ms.
Smith and the State understand that the welfare grant from the State w’elfere agency is 
compensation for her hours of work. The welfare grant is S625 per month, which is large enough 
to cover the minimum wage obligation, and is for the same amount as she would otherwise be 
receiving.

Variadoti 3

Ms. Smith works for a private, non-profit hospital. Ms, Smith is considered an employee under 
the Fair Labor Standards Act and must be paid the minimum wage (S4.75) for all houre worked. 
Ms. Smith is not treated as an enqiloyee of the hospital for other purposes, buJ the State keeps a 
record of the hours worked and otherwise conqilics with the reerndkeeping requirements of the 
FLSA. Other dietaiy aides are heated as employees and are paid $6.00 per hour. The Stale pays 
the hospital a wage subsidy of $625 per month, the amount of her welfare grant, and the hoqiital 
pays M$. Smith S625 per monfli. Ms. Smith does not receive any welfare grant from the State, 
but does receive a subsidy for child care and transportation.

Ms. Simth works for a private, non-profit hospital. Ms. Smith is considered an employee under 
the Fair Labor Standards Act and must be paid the minimum wage (S4.7S) for all hours worked. 
Ms. Smith is treated as an ranployee of the hospital for all purposes, but like other aides is not 
guarmtecd a permanent job after the three-month training period is over. The State pays the 
hospital a wage subsidy of S625 per montli, the amount of her welfare grant, and the hospital 
pays Ms. Smith $625 per month. Ms. Smith docs not receive any welfare grant from the State, 
but does receive a subsidy for child care and transportation.
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Communitv Service

Mrs. Jones is a 31-year old recipient with 2 children. When she 
applies for assistance, she was already attending the community 
college taking vocational education courses that total 12 hours a 
week. Since she needs an additional 8 hours of activity in order 
to meet the 20-hour participation requirement under TANF, she and 
her case manager agree that Mrs. Jones will do at least 8 hours 
of community service each week.

To fulfill that 8 hour requirement, Mrs. Jones agrees to work at 
the local food bank 5 hours a week (sorting food items, checking 
dates and stocking shelves) and count her time as a Scout Leader 
for her daughter's Girl Scout troop. She spends 3 to 4 hours a 
week as a Scout Leader. All of the "workers" at the food bank 

are volunteers.

Mrs. Jones receives no remuneration from the charitable programs 
for her work. However, if she does not fulfill her 8 hour 
requirement, she will be penali2ed and her welfare check will be 
reduced. She will complete her course work for her certificate 
in Computer xxx in May 1997 and expects to be employed by June 
1997. In the meantime, she will go the school and perform her 8- 
9 hours week of community service. Her assistance grant will 
remain the same unless her ex-husband starts to pay child 

support.

Is all or any portion of her assistance check subject to tax? Is 
the "employer" liable for taxes? Who would be deemed her 
employer? Would the degree of supervision (if any) by the 
charitable organization to the welfare agency on her performance 
make any difference? Would the amount deducted from her benefit 
for failure to do the 8 hours of "community service" be relevant? 
Would it matter whether she was deemed a volunteer or employee 
for the purposes of FLSA?

31 year-old female

# of Children in Home 2

Grant $350 per month

Other Income
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Assignment (1) voc Ed (computer courses at the 
community college) -- 12 hours/week
(2) Community service (food bank
and Girl Scout Leader) -- 8 hours/week

Placed by State?

Transportation Cost 
Child Care Cost

Bus tokens provided by State agency 
$180/month paid directly to provider

Was grant site considered in making the assignment? 

Activity pre-assignment None

No

Education Level High school diploma, but tests at 10th 
grade for reading, writing, analysis.
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INCOME TAXES AND SECTION 8 (b) OF THE FOOD STAMP ACT

Section 8 (b) of the Food Stamp Act specifies that the food stamp benefit shall not be 
considered income or resources for any purpose under any Federal, State or local laws, 
including, but not limited to, laws relating to taxation, welfare or public assistance

programs. . .Historically, there has been no income tax question when food stamp recipients have
had to work as a condition of eligibility for receiving benefits under Uie Food Stamp 
Program, because the Act specifies that food stamp benefits are not considered income

for tax purposes.
However, work supplementation programs which are operating under demonstration 

project authority, and optional work supplementation or support programs provided by 
the Personal Responsibility and Work Opportunity Reconciliation Act (PRWORA), 
present a slightly different issue. In these programs, the value of a recipient’s food stamp 
benefit and public assistance benefit are combined and given to an employer as a wage 
subsidy as an incentive for the employer to hire public assistance recipients. Tlie public 
assistance recipient, who is participating in a work supplementation or support program 
as a condition of eligibility for the Food Stamp Program, receives a wage from the 
employer which includes the food stamp and public assistance subsidy paid to the 
employer, as well as any additional wages the employer owes the employee.

For example, if a recipient normally would receive $277 in food stamp benefits and 
$350 in public assistance a month, these amounts are combined by the State agency and 
paid to an employer as a $627 wage subsidy. When the employee receives a monthly 
check from the employer for $713 as payment for hours worked, $277 of the $713 is the 
amount representing the value of the recipient’s food stamp benefit and $3oO is the 
amount representing the public assistance benefit, leaving $86 as the employer’s 

contribution,
PRWORA amended Section 16(b) of the Food Stamp Act to provide that for purposes 

of Section 8(b) the amount received under the work supplementation or support program 
shall be considered to be the value of an allotment provided to the household. Section 
8(b) specifies that the value of food stamp benefits is not taxable. Therefore, in the 
example above, we believe the recipient should not incur an income tax liability for the
$277 that represents the value of tlie food stamp benefit.

Initially, USDA required States to reimburse recipients for any tax liability imposed. 
However, we now believe that that approach was inappropriate and burdensome, and 
merely accentuates the need to ensure tliat recipients do not incur a tax liability for the 

cash value of their food stamp benefits provided as a wage subsidy.

1: INCOME TAXES AND SECTION ft OF THE FSA
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INCOME TAXES AND SECTION 8 (b) OF THE FOOD STAMP ACT

Section 8 (b) of the Food Stamp Act specifies that the food stamp benefit shall not be 
considered income or resources for any purpose under any Federal, State or local laws, 
including, but not limited to, laws relating to taxation, welfare or public assistance 

programs.Historically, there has been no income tax question when food stamp recipients have 
had to work as a condition of eligibility for receiving benefits under the Food Stamp 
Program, because the Act specifies that food stamp benefits arc not considered income 

for tax purposes.
However, work supplementation programs which arc operating under demonstration 

project authority, and optional work supplementation or support programs provided by 
the Personal Responsibility and Work Opportunity Reconciliation Act (PRWORA), 
present a slightly different issue. In these programs, the value of a recipient s food stamp 
benefit and public a.ssistance benefit are combined and given to an employer as a wage 
subsidy as an incentive for the employer to hire public assistance recipients. The public 
assistance recipient, who is participating in a work supplementation or support program 
as a condition of eligibility for the Food Stamp Program, receives a wage from the 
employer which includes the food stamp and public assistance subsidy paid to the 
employer, as well as any additional wages the employer owes the employee.

For e.xample, ifa recipient normally would receive S277 in food stamp benefits and 
S350 in public assistance a month, these amounts are combined by the State agency and 
paid to an employer as a S627 wage subsidy. When the employee receives a monthly 
check from the employer for $713 as payment for hours worked, S277 of the $713 is the 
amount representing the value of the recipient's food stamp benefit and $350 is the 
amount representing the public assistance benefit, leaving $86 as the employer’s 
contribution.

PRWORA amended Section 16(b) of the Food Stamp Act to provide that lor purposes 
of Section 8(b) the amount received under the work supplementation or support program 
shall be considered to be the value of an allotment provided to the household. Section 
8(b) specifies that the value of food stamp benefits is not taxable, rhererore, in the 
example above, we believe the recipient should not incur an income tax liability for the 
$277 that represents the value of the food stamp benefit.

Initially, USDA required States to reimburse recipients for any tax liability imposed. 
However, we now believe that that approach was inappropriate and burdensome, and 
merely accentuates the need to ensure that recipients do not incur a tax liability for the 
cash value of their food stamp benefits provided as a wage subsidy.

1: INCOME TAXES AND SECTION 8 OF THE FSA
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Taxation And the Food Stamp Program

• Section 8(b) of the Food Stamp Act provides that the value of benefits that may 
be provided "shall not be considered income or resources for any Federal 
purpose under any Federal, State, or local laws, Including, but not limited to, 
laws relating to taxation, welfare, and public assistance programs...".

• States are precluded by law from imposing a sales tax on food purchased with 
program benefits. Any waivers that cash-out the value of food stamps in States 
with sales taxes on groceries must provide for a State-funded supplement to the 
cash benefit to offset the effect of the tax.

• In the past several years, USDA has approved demonstration project waivers in 
which the value of the food stamp allotment Is paid in cash to an employer as a 
wage subsidy. These subsidies could increase or decrease a family's tax liability 
or EITC entitlement depending on the family's annual income.

• In the early projects, USDA required State agencies to set up systems to 
compensate recipients for any tax liability they may incur. In later projects, 
these requirements were relaxed: States were required to inform participants 
about the value of their wage subsidies and the statutory exclusion of these 
benefits from tax liability.

• The PRWORA (1996 welfare reform law) established wage supplementation as 
an operational alternative for the Food Stamp Program. This means that States 
will be able to operate these programs without seeking Federal waivers. USDA 
must implement this section with regulations.
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MEMORANDUM

TO: AFL-CIO

FROM: Guy Molyneux and Geoffrey Garin

DATE: June 10,1997

SUBJECT: Minimum Wage Coverage for Workfare Recipients

Peter D. Hart Research Associates has just completed a national voter survey that 
indudes two questions measuring support for extending minimum wage and other 
workplace legal protections to welfare redpients in workfare programs. The survey was 
conducted by telephone June 6 through 9 among a representative sample of 800 
registered v'ofers who participated in the 1996 elections. The margin of error on these 
results is +/-4%.

Strong voter support for minimum wage coverage. The survey results

reveal that American voters strongly believe that minimum wage laws and other

basic legal workplace protections should apply to those in state workfare

programs. The survey question reads as follows;

As you may know. Congress passed a law last year requiring able bodied welfere 
redpients to work in state workf^ progtams. Do you believe thart the people who are 
required to work in these workfare prograrns should be covered by basic legal 
protections, irtcluding the minimum wage law, or do you believe that the states should not 
have to pay the minimum wage to welfare recipients in workfare programs?

Fully 69% agree that workfere participants should be covered, while just 25%

believe that states should not have to pay participants the minimum wage.

We would note that workfare participants are dearly identified in this

question wording (twice) as still being “welfare recipients,' making the strong
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favorable response that much more impressive (and meaningful). The breadth 

of support for minimum wage coverage is also striking, including two-thirds of 

those with incomes over $50,000 (67%), professionals (67%), and white voters 

(67%). Even college-educated men (71%) and Republican voters (62%) fevor 

minimum wage coverage by large margins.

Wage impact argument for coverage is strong. Voters’ initial support 

for coverage doubtless arises from a fundamental sense of fairness. Since other 

workers receive this protection, they reason, why shouldn’t workfare partidpants 

in similar jobs? However, organized labor has another, less immediately obvious 

reason for believing that coverage is needed - namely, the corrosive effect that 

sub-minimum-wage workfare programs could have on the jobs and wages of 

low-wage workers outside of workfere programs. The survey tested the appeal 

of this argument for coverage against a powerful opposition case that focuses on 

the cost of coverage to taxpayers, and finds the wage impact argument prevails 

by a decisive two to one margin.

Supporters of paying the minimum wage to people in workfare programs say that many 
employees who currently work at the rrunimum wage woidd lose their jobs if workfare 
participants could be forced to work for less, and also say that exemptmg one group of 
workers from minimum wage protections opens the door to undennining the minimum 
wage for others. (59% agree.)

Opponents of paying the minimum wage to people in workfare programs say that the 
taxpayers would have to support higher welfare budgets if states are forced to pay the 
minimum wage, and also say that welfare recipients who want better pay should get off 
welfare ar»d find a job on their own. (31 % agree.)
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/ssue - A legislative fix may be necessary if minimum M’age requirements are applied to TANF 
worlfare: Under the new welfare law States are required to move large portions of their TANF 
caseload into work activities. By FY02, States must place 50% of their caseload in activities 
which last at least 30 hours per week'. (In FY’s 97-98, only 20 hours are required.) Many States 
will try to meet these work requirements by placing recipients in workfare slots. If it is 
determined that the Fair Labor Standards Act applies to these workfare positions, then States 
cannot require individuals to work more hours each month than the individual’s monthly benefit 
divided by the minimum wage. Almost no State’s TANF benefit is high enough to meet this 
requirement.^

One way for States to mitigate this problem would be to count the value of a household’s food 
stamp benefit towards the total benefit which recipients must work off as a part of their work 
requirement. The Food Stamp Act (FSA) allows States to require TANF recipients to perform 
workfare for the value of the food stamp benefit, but work requirements for the two programs are 
not consistent. Specifically, the FSA contains a prohibition against reouirinp individuals with 
children under age 6 to participate in work activities. Approximately, 62% of the AFDC families 
had children under age six in 1994. This barrier would create significant obstacles for States 
who wish to meet the work requirements by creating workfare slots without raising TANF 
benefits. For the purposes of wage supplementation, there are no barriers to combining Food 
Stamps to the underlying TANF benefit because there are no specific exemptions from workfare.

Administrative Fixes: States could request a Food Stamp demonstration waiver from this 
prohibition. However, there are a couple of complications with using demonstration waivers as a 
solution. First, the demonstration waiver authority is intended for time limited welfare 
experiments which apply to limited portion of the State caseload and require an evaluation. It is 
likely States would consider these requirements as burdensome and problematic with regards to 
meeting their requirements. Second, the exemption for households with children under six exists 
iji two places in the FSA. One is within the food stamp work requirements and the other is in the 
workfare provisions. USDA is prohibited under statute from waiving the food stamp work 
requirement exemption. Some might interpret a waiver of the workfare requirements as 
undermining Congressional intent. Finally, States may have some flexibility-under a Food 
Stamp Simplifed Program. However, USDA staff do not believe this is true. Even if it is, many 
States may not want to adopt a Simplied Program, and its requirements are significantly more 
burdensome than a demonstration waiver.

Legislative Fixes: The Administration could formally propose, or could informally propose as a 
part of the technicals bill discussion, an amendment to the food stamp act which' would eliminate"^ 
the exemption from work requirements and workfare for individuals working to fulfill an TANF

h

*

Of these 30 hours, 10 may be education or job training while the rest must be in work.

■Using July 1996 AFDC benefit levels, only Alaska and Hawaii’s maximum benefit for a three person family is in 
excess of the minimum wage when divided by 30 hours per week.



requirement. This would not be inconsistent with the Administration’s previous position on the 
Food Stamp work requirement child care exemption - the Administration would have lowered 
the exemption age to 1 as long as child care was available. Also, it would assist States in 
meeting their TANF work requirements and it would continue to provide an exemption for non- 
TANF households who may not have the necessary child care to fulfill the requirement.

Recommendation: If a policy is announced which would indicate that the FLSA applies to TANF 
workfare slots, information should be provided on the food stamp issue. Food Stamps could be 
combined with TANF for the purposes of wage supplementation and for workfare as long as the 
household does not have children under six. The Administration should proposal a technical 
amendmenUo fix the problem for households with children under six. In the interim, the 
Adminstration should state that it would provide waivers to States that feel they need them 
immediately to meet the 20 hour per week requirement.
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(ii) The Secretary may suspend the termination of payments 
under subparagraph (C)(i) for such period as the Secretary deter­
mines appropriate, and instead Nvithhold payments provided for 
under subsection (a), in whole or in part imtil the Secretary is sat-

injunctive relief be sought to requ^ comph^ce by the Common­
wealth of Puerto Rico, and upon smt by tiie Attorney General in ^ 
appropriate district court of the Umted States and a sho^ng that 
noncompliance has occurred, appropriate mjimctive rebef shaU

issue.

(a)(1)(A) for which payments are made under tos Act.
(2) The Secretary is authorized as the Secretary deems prac­

ticable to provide technical assistance with respect to the P^ams 
for the provision of the assistance described m subsection (a)(1)(A).

(d) Whoever knowingly and willfully embpzles, nusapphes, 
steals, or obtains by fraud, false statement, or forgery any func^, 
assets, or property provided or financed under this section shall be 
£z_^ 4-Vi*5ti nnn nr iTTmrisnTiftd for not mors tn3n livefined'not more than $io,000 or imprisoned for not more th^ five 
ye^s, or both, but if the value of the funds, assets or property m-years, or botn, out u me vaiue oi luc ii^uo, ^volved is not over $200, the penalty shall be a fine of not more than 
$1,000 or imprisonment for not more than one year, or botn.

WORKFARE
Sec 20. [2029] (a)(1) The Secretary shall permit any pohti(^ 

subdivision, in any State, ^at apphes and submits a plan to thesubdivision, in any State, that apphes and subnute a plan to tht 
Secretary in comphance with guidehnes promulgated by me oec
retarv to operate a workfare program pursuant to which every 

r /-A T_____ _________ +V.O fnrtfl Rfnmn nroerrammember of a household partidpatTng in the food stamp
exempt by virtue of the provisions of subsec^on (b) otwho is not —--- r------- ----- ----------tlhs section shall accept an ofteF“from such subdivision to permria 

work on its behalf, or may seek an offer to perfom work, in return 
for compensation consisting of the aUotment to which the household 
is entitled under section 8(a) of this Act, each hoim of such
work entithng that household to a portion of its allotoent equal m 
value to 100 per centum of the higher of the apphcable State imni- 
mirni wage or the Federal minimum hourly rate under the lair 
Labor Standards Act of 1938 [(29 U.S.C. 201 et seq.)].

(2)(A) The Secretary shall promulgate gmdehneg pursuant to 
paragraph (1) which, to the maximum extent practicable, enable a 
pohtical subdivision to design and operate a workfare program 
imder this section which is compatible ^d_ consistent with similar
wo

der this section which is compatible consistent wim siimicir 
irkfare programs operated by the subdivision.

(B) A political subdivision may comply with the reqmrements

file Security
Aet {43 et seqrh er

August 22. 1996
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W twy ether operating any 20-1 workfare program which the 
^>ecretai7 determines meets the provisions and protections pro­
vided under this section.

A hQwnQ\\o\<f(l^A Tiouse/io/d 20-2 member shall be exempt 
from workfare reqmre&ents imposed under this section if such 
member is— . -

{AI20-3 (i) exempt from section 6(dXl) as the result of 
clause|]^' (C), (D), (E), or (F) of section 6(dX2);

at the option of the operating agency, subject to and 
\ currently actively and satisfactorily participating at least 20 

hours a week in a work treining program activity required 
under title IV of the Social Security Act (42 U.S.C. 601 et seq.); 

{G} (3) mentally or physically unfit;
(4) under sixteen years of age;
(5) sixty years of age or older; or 

(F) (6) a parent or other caretaker of a child in a household
in which another member is subject to the requirements of this 
section or is employed fulltime.

, (^20-5^ Subject subparagraphs and m the ease of o
household diot^is exempt from work requirements imp^cd under this Aet 
so the result of pnrtieipntion m o eommunity work expiericncc program eo- 
^bhshcd twder oeehon 40d of the Soekl Security' Aet UtStC. dOdh the 
mojumum ftumber of houro m a month for which oh members of such housc- 
hold fftoy he required to partieipate m sueh program shod equal the result 
obtained by dividing—

under title IV of sueh Aet; together with #re value of the food stamp 
allotment of sueh household for sueh month; hy

•fiA the higher of the Federal or State minimum wage in effect for 
sueh month.

^ (B) In no event mny any sueh momher he required to participate in 
sueh program more than dSd hours per month.

For the purpose of subparagraph (A)(i), the value of the food 
stamp rilotment of a household for a month ohad he determined in accord - 
fmee with ^ilations governing the isouanec of an allotment to a household 
dmt contains more members than the mimbcr of members in an Qmintanrr unit established under title TV of suebAeh ««««er3 m an asststanee

(c) No operating agency shall require any participating member 
to work in any workfare position to the extent that such work ex­
ceeds in value the allotment to which the household is otherwise 
entitled or that such work, when added to any other hours worked 
during such week by such member for compensation (in cash or in 
kind) in any other capacity, exceeds thirty hours a week.

(d) The operating agency shall—

^•Effe^ve JiJy 1, 1997, section 109{eXl) of the Personal ResponslbUity and Work Op­
portunity Eeconcihation Act of 1996 (P.L. 104-193) amends subpim. (B) hy strikinr“o^^ 

all that foUows through In) any other^ and inserting “operating any" ^ ^
«^2Efre<*ve July 1. 1997, section 109(eX2XAXi) of the Personal Re^nsibUity and Work

TO 1'»“■ "> ■"»<»

Effective July 1. 1997 aection 109(eX2XC) of the Personal Responsibility and Work

(te^'S:,fiTss'ugh .ubp.~. (A) tt.™ugh
l()9(eX2XAXii) of the Personal ResponsibiUty and

'».“k-

5
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(1) not provide any work that has the effect of replacing or 
preventing the employment of an individual not participating 
in the workfare program;

(2) provide the same benefits and working conditions that 
are provided at the job site to employees performing com­
parable work for comparable hours; and

(3) reimburse participants for actual costs of transportation 
and other actual costs ^ of which are reasonably necessary 
and directly related to participation in the program but not to 
exceed $25 in the aggregate per month.
(e) The operating agency may allow a job search period, prior 

to maldng workfare assignments, of up to thirty days following a 
determination of eligibility.

(f) Disqualification.—^An individual or a household may be­
come ineligible under section 6(d)(1) to participate in the food 
stamp program for failing to comply with this section.

(g) (1) The Secretary shall pay to each operating agency 50 per 
centum of all administrative expenses inciured by such agency in 
operating a workfare program, including reimbm-sements to partici­
pants for work-related expenses as described in subsection (d)(3) of 
this section.

(2)(A) From 50 per centum of the funds saved from employment 
related to a workfare program operated under this section, the Sec­
retary shall pay to each operating agency an amomit not to exceed 
the administrative expenses described in paragraph (1) for which no 
reimbursement is provided under such paragraph.

(B) For purposes of subparagraph (A), the term “funds saved 
from employment related to a workfare program operated under 
this section” means an amount equal to three times the dollar vsdue 
of the decrease in allotments issued to households, to the extent 
that such decrease results fi*om wages received by members of such 
households for the first month of employment beginning after the 
date such members commence such employment if such employ­
ment commences—

(i) while such members are participating for the first time 
in a workfare program operated under this section; or

(ii) in the thirty-day period beginning on the date such first 
participation is terminated.
(3) The Secreta^ may suspend or cancel some or all of these 

payments, or may withdraw approval from a political subdivision to 
operate a workfare program, upon a finding that the sub^vision 
has failed to comply with the workfare requirements.
SEC. 21. [2030] DEMONSTRATION OF FAMILY INDEPENDENCE PRO­

GRAM.
(a) In General.—^Upon written application of the State of 

Washington (in this section referred to as the “State”) and after the 
approval of such application by the Secretary, ^e State may con­
duct a Family Independence Demonstration Project (in this section 
referred to as the “Project”) in all or in part of the State in accord­
ance with this section to determine whether the Project, as an al­
ternative to providing benefits imder the food stamp program, 
would more effectively break the cycle of poverty and would provide 
families with opportunities for economic independence and 
strengthened family functioning.

(b) Nature of FTioject.—In an appHcation submitted under 
subsection (a), the State shall provide the following:
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tification period unless there is a change in the 
composition of the household.
(vi) Change in head of household.—If the head 

of a household leaves the household during a period in 
which the household is inehgible to participate in the 
food stamp program under subparagraph (B)—

(I) the household shall, if otherwise ehgible, 
become ehgible to participate in the food stamp 
program; and

(II) if the head of the household becomes the 
head of another household, the household that be­
comes headed by the individual shall become ineh­
gible to participate in the food stamp program for 
the remaining period of inehgibihty.

( \ \l \( ^ person who otherwise would be required to comply with
^[(\)Vt)[XPythe requirements of paragraph (1) of this subsection shall be ex- 
^ ^ empt from such requirements if he or she is (A) currently subject

to and compl5dng with a work registration requirement imder title 
rV of the Social Security Act, as amended (42 U.S.C. 602), or the 
Federal-State unemployment compensation system, in which case, 
failirre by such person to comply with any work requirement to 
which such person is subject shall be the same as failure to comply 
with that requirement of paragraph (1); (B) a parent or other mem- 
ber of a household-jwith—responsibility for the care of a (^pendent 

■chiWnnidiFagimxor of an incapadtated^f^nTfCjabona fide 
stildent enroHe^arlea^ half time m any reco^zed school, train­
ing program, or institution of higher education (except that any 
such person enrolled in an institution of higher education shall be 
ineligible to participate in the food stamp program i^ess he or she 
meets the requirements of subsection (e) of this section); (D) a regu­
lar participant in a drug addiction or alcoholic treatment and reha­
bilitation program; (E) employed a minimum of thi^ hours per 
week or receiving weekly earnings which equal the minimum ho\ir- 
ly rate imder the Fair Labor Standards Act of 1938, as amended 
(29 U.S.C. 206(a)(1)), multiplied by thirty hours; or (F) a person be­
tween the ages of sixteen and eighteen who is not a head of a 
household or who is attending school, or enrolled in an employment 
training program, on at least a half-time basis, A State that re­
quested a waiver to lower frie age specified in subparagraph (B) and 
had the waiver denied by the Secretary as of August 1, 1996, may, 
for a period of not more than 3 years, lower the age of a dependent 
child that qualifies a parent or other member of a household for an 
exemption imder subparagraph (B) to between 1 and 6 years of age.

(3) Notwithstanding my o^er provision of law, a household 
shall not participate in the food stamp program at any time that 
any member of such household, not exempt from the work registra­
tion requirements of paragraph (1) of this subsection, is on strike 
as defined in section 501(2) of the Labor Management Relations 
Act, 1947, [(29 U.S.C. 142(2))]because of a labor dispute (other than 
a lockout) as defined in section 2(9) of the National Labor Relations 
Act [(29 U.S.C. 152(9))]: Provided, That a household shall not lose 
its eligibility to participate in the food stamp pro^am as a result 
of one of its members going on strike if the household was eligible 
for food stamps immediately prior to such strike, however, such 
household shall not receive an increased allotment as the result of 
a decrease in the income of the striking member or members of the

August 22. 1996 » '
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Record Type: Record

To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP

.i'6

-ru '
cc: Cynthia A. Rice/OPD/EOP
Subject: New approach to FICA/workfare issue

Courtesy of the unions, a little known part of Social Security and tax law has come to light, along 
with SSA's interpretation of it. Two questions have emerged; First, should we give up on 
Treasury and ask SSA for its opinion on whether this law exempts workfare participants from FICA 
coverage? Second, is SSA's existing guidance on this question already so helpful and clear that 
essentially we already have in our possession a document we could just hand to the Governors and 
tell them that workfare participants are already exempt from FICA under certain circumstances?

Background; The Social Security and tax law both state that FICA coverage and taxes don't apply 
to a state employee "who is employed to relieve such individual from unemployment." It dates 
from 1950, when state government employees first began to join the FICA system. There is some 
legislative history from that time that suggests it applies to people on "work relief."

Social Security has interpreted this language in its handbook, but it appears that the IRS has never
issued an interpretation. According to SSA's handbook, a program's intent determines whether it is
designed to relieve someone from unemployment. SSA offers two interesting examples: First, a
welfare recipient who performs a service in return for assistance payments is not covered (not ,
earning credit toward Social Security). Second, however, a participant in a state program 7 ^
"designed to provide work experience and training to increase the employability of the individual"
is covered by FICA benefits. ^

The difficulty here is that all of this relates to FICA coverage (i.e., eligibility for benefits), not to 
FICA taxes. No one at Treasury or SSA can think of a reason that someone would be eligible for 
one and not the other, but nevertheless everyone says it is the IRS that must make the tax 
interpretation. Apparently SSA and IRS try to work in tandem on such questions, but legally I can't 
determine whether one must defer to the other. In any case, if we did hand out the SSA 
guidance to Governors, they could rightly respond that this doesn't answer the question of whether 
they must pay FICA taxes.

One plausible possibility is that the unearthing of this language will spur the IRS to make a decision.
It might even affect the content of their decision, since apparently they were not aware of SSA's 
handbook guidance.

Our decision is whether to (1) ask SSA for a more fulsome interpretation and see what they come 
up with in the next few days/weeks/months; or (2) circulate the existing SSA guidance to 
Governors at an appropriate point in the process, arguing that this does the trick. We could do 
both. (If we choose the first option, SSA would run its interpretation by the IRS.)



05/22/97 11:06 ©202 219 9216 OASP @002

May 22. 1997

MEMORANDUM TO INTERESTED PARTIES

SUBJECT: LABOR PROTECTIONS AND WELFARE REFORM

The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 increased 
emphasis on ihe need to move welfare recipients irom welfare to work. The new law gives state 
and tribal governments broad latitude to meet speci6ed work requirements. However, 
requirements of otlier laws affecting workers and the workplace also must be met.

In an effort to help you belter understand the requirements of these other laws, the United 
States Department of Labor has prepared a guide entitled '‘How Workplace Laws Apply to 
Welfare Recipients" tliat is attached. In addition, tlie United States Department of Agriculture 
has developed additional guidance to clarify the use of food stamps as a means to meet the 
requirements of the minimum w'age law that is also attached.

Representatives of the Departments of Labor, Health and Human Services, and 
Agriculture are available to brief you and your staffs on the attached infonnation. If you require 
additional information, you can contact Paul Richman of the Department of Labor, at (202) 219- 
6181.

attachments
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USDA

USDA GUIDANCE
Agricultura
Food and The Department of Labor has concluded that the Fair Labor Standards Act (FLSA)
Consumer applies 10 participants in the Temporary Assistance for Needy Families (TANF) program in the 

same way as it applies to other workers. This means that in many cases participants will have
3101 Park to be paid the minimum wage.
Center Drive

Alexandria, vA In calculating the minimum wage, States can combine food stamp benefits and TANF
22302-1500 grants. This can be done in either workfare or a wage supplementation program. Under a 

wage supplementation program, the value of benefits are cashed out and provided to an 
employer who in turn pays the money to panicipants as a wage.

Furthermore, for those TANF households normally exempt from food stamp workfare 
because they include parents or caretakers of a dependent child under 6 years old (between 1 
and 6 in some States), States may use the Simplified Food Stamp Program to ensure that food 
stamps count toward the minimum wage. The simplified program was designed to be the 
vehicle for creating conformity between TANF and the Food Stamp Program. States can 
include parents or other caretakers of a dependent child under the age of six in food stamp 
workfare simply by adopting TANF rules relating to workfare exemptions. Simplified 
programs must be cost neutral. Because removing the workfare exemption for parents or 
caretakers of dependent children will not increase program costs, we will provide expedited 

approval to such requests.

To make this change. States need only send a letter to the Food and Consumer Service 
(FCS) indicating their wish to avail themselves of the simplified program. A cost neutrality 

analysis is not required.

For additional information on the Simplified Food Stamp Program, States should 
contact FCS at(703) 305-2519. FCS’mailing address is Food and Consumer Service - Food 
Stamp Program, 3101 Park Center Drive. Alexandria, VA 22302.
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How Workplace Laws Apply to Welfare Recipients

The passage of tlie Personal Responsibility and Work Opportunity Reconciliation Act of 
1996 (PRWORA) in August 1996 increased emphasis on the need to move welfare recipients 
from welfare to work. Under the Act, the Aid to Families with Dependent Children (AFDC) 
program was replaced with the Temporary Assistance for Needy Families (TANF) program. The 
new welfare law gives state and tribal governments broad latitude to meet specified work 
requirements.^ However, requirements of other laws affecting workers and the workplace also
must be met.

Work Activities and Requirements

The new welfare law requires 25 percent of all TANF families and 75 percent of 
two-parent families to have an adult engaged in work activities in FY 1997 (families with no 
adults are exempted). States have the option of exempting single parents of children under one 
from the work requirement. The required participation rates increase each year, culminating at 
50 percent for all families with an adult and 90 percent for two-parent families in FY 2002.

In order to be counted towards the work participation rate, a single parent is required to 
be engaged in a work activity, as defined by the law, for 20 hours per week in FY 1997. For an 
adult in a two-parent family, 35 hours of work are required. The mandated hours of work for 
single parents increase, to 25 hours in FY 1999 and 30 hours in FY 2000. Qualifying work 
activities include a range of subsidized and unsubsidized, private and public sector employment.

In addition, a limited number of TANF recipients can meet the work requirement by 
participating in vocational training and high school education programs.^

> This guide refers only to state governments, although it is possible that county 
will be responsible for implementing state and tribal welfare programs. Information in the guide concern ng the role of 
a state agency in implementing the welfare program, paying out the benefits, and, where
recipients, would apply to a county or local government agency, where that agency, not the state, implements welfare, 
pays out the benefits and employs welfare recipients.

^ Indian Tribes may choose to run their own Tribal TANF programs separate from the state. While these 
programs must incorporate time limits and work requirements, participation rates are determined on a case-by-case 
basis according to economic need.
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About This Guide
This guide contains general questions and answers on how workplace laws enforced by 

the Department of Labor apply to welfare recipients. It is an effort to answer fundamental 
questions about the relationship between welfare law and workplace laws such as the Fair Labor 
Standards Act (FLSA), the Occupational Safety and Health Act (OSHA), Unemployment 
Insurance (UI) and anti-discrimination laws. States should consider the applicability of these 
laws as they design and implement their work programs.

This guide is simply a starting point. It cannot provide the answers to the wide variety of 
inquiries that could be raised regarding specific work programs. The impact of these laws on 
work programs for welfare recipients and the answers to many questions will be determined by 
the specific facts of the particular situation. Many questions will have to be answered on a case- 
by-case basis.

Employment Laws

1. Do federal employment laws apply to welfare recipients participating in work 
activities under the new welfare law in the same manner they apply to other 

workers?

Yes. Federal employment laws, such as the Fair Labor Standards Act (FLSA), the 
Occupational Safety and Health Act (OSHA), Unemployment Insurance (UI), and anti- 
discrimination laws, apply to welfare recipients as they apply to other workers. The new 
welfare law does not exempt welfare recipients from these laws.

The Fair Labor Standards Act

2. Does that mean that welfare recipients engaged in work activities under the new 
welfare law will have to be paid the minimum wage?

Tlie minimum wage and other FLSA requirements apply to welfare recipients as they 
apply to all other workers.^ If welfare recipients are “employees" under the FLSA’s broad 
definition, they must be compensated at the applicable minimum wage.

^ The FLSA establishes federal minimum wage, overtime pay (for hours worked over 40 in a workweek), child 
labor, and recordkeeping requirements. The law affects full-time and part-time workers in the private 
federal, state and local governments. For the FLSA to apply, there must be an employment ™ 
emolover and an employee. To "employ" under the FLSA means to suffer or perrnit to work. This is a broader 
deflnitL of employment than exists under the traditional common law. To detemine if is an employrnent 
relationship for purposes of the FLSA. one must consider all the circumstances, including the economic realities of the

workplace relationship
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Welfare recipients would probably be considered employees in many, if not most, of the 
work activities described in the new welfare law. Exceptions are most likely to include 
individuals engaged in activities such as vocational education, job search assistance, and 
secondary school attendance, because these programs are not ordinarily considered 

employment under the FLSA.

3_ welfare recipients who participate in job training exempt from the minimum
wage laws?

An individual in training that meets certain criteria under the FLSA and is not otherwise 
an employee, is considered a trainee and is not entitled to the minimum wage. Similarly, 
a welfare recipient engaged in training tliat meets those criteria would not be an employee 
covered by the minimum wage requirements of the FLSA. The relevant criteria for such 

training are:

Training is similar to that given in a vocational school;
Training is for the benefit of the trainees;
Trainees do not displace regular employees;
Employers derive no immediate advantage fi:om trainees’ activities;
Trainees are not entitled to a job after training is completed; and 
Employers and trainees understand that trainee is not paid.

How does the FLSA affect "workfare” arrangements that require welfare recipients 
to participate in work activities as a condition for receiving cash assistance from the 

state?

Welfare recipients in "workfare” arrangements, which require recipients to work in return 
for their welfare benefits, must be compensated at the minimum wage if they are 
classified as “employees” under the FLSA’s broad definition.

Where the state is the employer of a workfare participant who is an employee for FLSA 
purposes, the state may consider all or a portion of cash assistance as wages for meeting 
the minimum wage so long as lire payment is clearly identified and treated as wages, the 
payment is understood by all parties to be wages, and all applicable FLSA record keeping 
criteria are met. Where a private company or local government agency is the employer of 
the workfare participant, the state welfare agency may use the recipient's welfare benefits 
to subsidize or reimburse that employer for some or all of the wages due.
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5. Could states that operated Community Work Experience Programs (CWEP) for 
welfare recipients under the predecessor JOBS program continue to operate such 
programs in the same manner under the new welfare law?

The ability of states to operate programs like CWEP will depend on the details of their 
particular programs. The old welfare law specifically stated that a CWEP participant was 
not entitled to a salary or any otlier work or training expense provided under any other 
law. Under CWEP, the welfare grant divided by the hours worked was required to meet 
or exceed the minimum wage. The new welfare law eliminated CWEP and the entire 
JOBS program. As a result, welfare recipients must be compensated at the minimum 
wage if they are classified as “employees” under the FLSA’s broad definition. However, 
if welfare recipients are participating in activities where they are not employees under 
tire ELSA definition, they will not have to be compensated at the minimum wage. Thus, 
while states may be able to continue programs similar to those that existed under CWEP, 
they may need to modify the programs to reflect changes in the law.

6. May food stamps be counted towards meeting minimum wage requirements?

Under two programs created by the Food Stamp law, food stamp benefits (coupons or 
their cash value) may contribute towards meeting minimum wage requirements for TANF 

recipients in work activities.

Under the Food Stamp work supplementation program, employers may receive the value 
of the food stamp allotment as a wage subsidy for new employees hired as part of the 
work supplementation program. As witli other wage subsidy programs, the value of the 
Food Stamp benefit is converted to a cash wage subsidy paid by tire employer as a wage 
and is counted towards the minimum wage. This program is restricted to recipients of 
TANF or otlier public assistance and contains specific worker protections and non­
displacement provisions.

The Food Stamp law specifically permits states to establish Workfare programs (to be 
approved by the U.S. Department of Agriculture) under which certain welfare recipients 
are required to perform work in return for compensation in the form of food stamps. In 
other vvords, participants may be required to "work off' the value of Their food stamps. 
The state or other employers participating in the workfare program may then credit the 
value of the food stamps towards its minimum wage obligations. The number of hours 
that a food stamp recipient may be required to work is determined by dividing the value 
of the food stamp allotment by die state or federal minimum wage (whichever is higher), 
up to a maximum of 30 hours per week.
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Participation in Food Stamp workfare programs may be counted towards TANF 
participation requirements, so that a participant who is employed by the state may receive 
food stamps as compensation for certain hours and receive welfare benefits as 
compensation for other hours of employment. In all cases, total compensation must equal 
or exceed the minimum wage for each hour worked. Additional guidance on the use of 
food stamps towards the minimum wage will be provided by the U.S. Department of 

Agriculture’s Food Stamp Program Office.

7, Aside from food stamps, may noncash benefits provided by the state, such as child 
care services or transportation, be credited toward meeting FLSA minimum wage 

requirements?

Only under limited circumstances. Such benefits may be credited as wages only when 
the state is the employer and ah of the following criteria are met:

• Acceptance of noncash benefits must be voluntary;
• Noncash benefits must be customarily furnished by the employer to its 

employees, or by other employers to employees in similar occupations; and 
Noncash benefits must be primarily for tlie benefit and convenience of the 

employee.

Because these criteria are quite strict, it is likely that these benefits will not count as 

wages in most circumstances.

Credit may not be taken for pensions, health insurance (including Medicaid), or other 

benefit payments otherwise excluded under the FLSA.

Occupational Safely and Health Act

8. How does the Occupational Safety and Health Act (OSHA) apply to welfare 
recipients participating in work activities under the new welfare law?

The new welfare law does not exempt employers from meeting OSH Act requirements. 
Therefore, OSH Act coverage applies to welfare recipients in the same way that it applies 
to all other workers. However, because the OSHA does not have direct jurisdiction over 
public sector employees in many states, the question of who is the responsible 
"employer" is an important one. This is particularly true in cases where work activities 
are administered as part of a public-private partnership. In tliese situations, OSHA will 
determine whether the employee is in the public or private sector on a case-by-case basis. 
Generally, case law under OSHA tends to place compliance responsibility on the party 

most directly controlling the physical conditions at a worksite.
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9. Does that mean that welfare recipients in work activities deemed to be pubUc 
employees are exempt from health and safety regulations?

It depends on the state. OSI-IA does not have direct jurisdiction over public sector 
employees in many states. Yet. in the 23 states and two territories where there are 
OSHA-approved state plans, tire states are required to extend heal& and safety coverage 
to employees of state and local governments. To the extent participants in these states 
and territories are employees of public agencies, they would be protected by the 
applicable health and safety standards. In the other states and territories, there would be 
no OSHA coverage of participants who are public sector employees.

Unemployment Insurance

10. Are welfare recipients participating in work activities covered by the 

Unemployment Insurance (UI) System ?

Generally, unemployment insurance laws apply to welfare recipients in work activities in 
the same way that they apply to all other workers. Unemployment insurance coverage 
extends only to workers who are considered “employees,” according to definitions 
provided by state UI laws. Consequently, if welfare recipients are in work activities 
where they would be classified as employees, they will be covered by the UI system.

There are some exceptions. While federal law requires states to extend UI coverage to 
services performed for state governments and non-profit employers, services performed 
as part of publicly funded "work-relief employment or "work training" programs may be 
excluded by stales and, in fact, are excluded by all states except Hawaii. Under the new 
welfare law, a number of community service-related activities could fall within tlie 

"work-relief exception to UI coverage.

An Unemployment Insurance Program Letter (UIPL 30-96) issued in August 1996 
clarified the criteria applicable to the "work-relief and "work training" exceptions. In 
order to fall within the exception, activities must primarily benefit commumty and 
participant needs (versus normal economic considerations) and services must not 
otherwise normally be provided by other employees. If such activities do not fall within 
the exception, participants providing services for these entities would likely be covered

by the UI program.
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11. What about welfare recipients who are working for private sector employers? Will 
they be covered by the UI program?

The "work relief and "work training" exceptions for Ul do not apply to the private 
sector. For private employers the question of UI coverage will hinge on whether a 
participant is deemed an "employee." The tests for making these detenmnations are 
made by the states and are generally similar to the common law test which is based on 

“the right to direct and control work activities.”

Anti-Discrimination Laws

12. Would federal anti-discrimination laws apply to welfare recipients who participate 

in work activities under the new welfare law?

Yes. Anti-discrimination issues could arise - primarily under titles VI and VII of the 
Civil Rights Act, the Americans -witlr Disabilities Act, section 504 of the Rehabilitation ^ 
Act, the Age Discrimination in Employment Act, and the Equal Pay Act. Furthermore, if 
participants work for employers who are also federal contractors, discrimination 
complaints could be filed under Executive Order 11246, Section 503 of the Rehabilitation 
Act of 1973, or the Vietnam Era Readjustment Assistance Act. As with the other laws 
discussed above, these laws would apply to welfare recipients as they apply to other 
workers. Additional guidance on these laws, many of which are not within the 
jurisdiction of the Department of Labor, -will be forthcoming.

This guide is for general information and is not to be considered in 
the same light as statements of position contained in Interpretive 
Bulletins published in the Federal Register and the Code of Federal 
Regulations, or in official opinion letters of the Department of
Labor.
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TO FIGHT CLINTON 

ON WELFARE LAW
'r ,

SPEAKER TAKES OFFENSIVE

Truce Between Democrats and 

G.O.P. Seems to Be Shaky 

as ’98 Election Nears

By RICHARD L. BERKE
INDIANAPOLIS, Aug. 22 - Speak­

er Newt Gingrich accused President 
Clinton today of caving in to unions 
on mles that, he said, undermine the 
Welf^e law. Mr. Gingrich vowed 
that his central legislative drive for 
the fall would be a bill intended to 
correct those weaknesses.

The Speaker’s comments showed 
a neweombativeness after months in 
which Republicans in Congress have 
worked closely with the White House 
on issues like balancing the budget
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BRepublicans promise to revisit welfare issue

WASHINGTON (AP) Republicans vow to roll back a budget 
agreement provision that would apply the minimum wage and other 
labor laws to people on welfare.

' 'We’re going to come back to it," promised House Speaker Newt 
Gingrich.

Under the budget accord detailed Tuesday, Republicans contend 
that states and welfare recipients will have to pay Social 
Security and Medicare taxes for these workers.

And Rep. Clay Shaw, the Republican chairman of the House welfare 
subcommittee, said states also might be forced to pay the 
' 'prevailing wages" that government pays other workers. That would 
guarantee welfare workers ' 'wages" that rival those paid to 
unionized workers, he said.

' 'It's going to be terrible for everybody, including welfare 
recipients," Shaw said. ' 'The states are simply not going to be 
able to afford to produce as many of the jobs that are needed."

The Labor Department has ruled that welfare recipients on work 
assignments are workers and therefore are covered by federal labor 
laws. That means they must be paid the minimum wage and are 
protected by civil rights and other protections.

The House, in its version of the budget bill, would have 
exempted those welfare recipients on community service assignments 
from federal labor laws. But that was dropped in final 
negotiations.

Negotiators did agree to exempt welfare recipients from the 
earned income tax credit, designed to ease the tax burden on the 
working poor.

But the White House would not consider an exemption from payroll 
taxes, Shaw said.

On another contentious welfare issue, the budget deal restores 
benefits for an estimated 350,000 immigrants cut off under last 
year's law.

President Clinton had vowed last summer to reverse welfare cuts 
to those immigrants legally here. After retaining control of 
Congress, Republicans promised not to ' 'reopen" the welfare 
debate, and few thought Clinton would get them to change their 
minds.

But the budget bill restores disability and Medicaid benefits to 
noncitizens who are already on the rolls. In addition, immigrants



who were in the United States when the welfare law was signed will 
remain eligible for benefits if they become disabled. The budget 
agreement still leaves immigrants ineligible for food stamps. 
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