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SECRETARY OF LABOR
WASHINGTON

MEMORANDUM FOR KEN APFEL

FROM: CYNTHIA A. METZLE \LQ¢

SUBJECT: LABOR PROTECTIONS AN LFARE REFORM

DATE: MARCH 24, 1997

When we last spoke you asked for additional information regarding the Department of Labor’s
proposed plans to clarify for states issues related to the application of labor laws to welfare
recipients. I am forwarding three documents in rcsponse to your request.

The first is a Rollout Strategy that includes a proposed plan to disscminatc information to states
and a consultation process to inform intergovernmental representatives, Congress, other key
stakeholders, and the press of our legal conclusions and our plans. We believe that all outreach
efforts should be conducted in conjunction with HHS, USDA, and other involved federal
agencies.

The second item attached is a draft public guide currently titled, How ‘Workplace Laws Apply
to Welfare Recipients. This guide answers a range of fundamental questions regarding the
application of the Fair Labor Standards Act, the Occupational Safety and Health Act,
unemployment insurance and anti-discrimination laws to welfare recipients, bascd on our
lawyers’ initial legal analysis of the various laws. This document provides preliminary guidance
1o states and localities administering welfare programs. It also can be used for outreach,
consultation, and public education efforts.

The final document contains Questions and Answers that will be helpful in responding to media
inquiries regarding the policy rationale for the application of the minimum wage to welfare

recipients.

T hope these materials are helpful and look forward to moving towards resolution of these issues.

WORKING FOR AMERICA'S WORKFORCE
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DRAFT: March 18, 1997

ROLLOUT STRATEGY
Labor Protections and Welfarc Reform

As states develop and implement their plans for the Temporary Assistance for Needy Families
(TANF) grants, they face a number of complex employment law issues. Generally, minimum
wage, overtime, health and safety, unemployment insurance, anti-discrimination, and other
employment laws apply to “employees” as that term is defined in the law. Based on analysis of
the new welfare and employment laws, our lawyers have concluded that these labor protections
apply to welfare recipients in the same way that they apply to other workers. :

With our technical assistance, states must understand the relationship between employment laws
and their plans to meet the work requirements of the TANF grants. Our proposal to disseminate.
our legal findings includes: (1) outreach, consultation, and public education to stakeholders and
other interested parties; and (2) technical assistance to states and localitics administering welfare
and work programs. Ideally, all efforts would be carried out cooperatively by DOL, HHS,
USDA, and other involved agencies.

1. Outreach, Consultation, and Public Education: The agencies would consult with the
groups listed below to promote a better understanding of the interaction between the new welfare
jaw and employment laws. We would also educate interested reporters. The attached public
guide entitled “How Workplace Laws Apply to Welfare Recipients” would be distributed in this
process. The attached internal document entitled “Questions and Answers” would provide the
basis for press responses.

. Congress: Small briefings of key congressional staff by DOL, HHS, USDA and other
relevagt federal agencies would be conducted to communicate the Administration’s legal
. conclusions. Majority and minority staff from the following congressional commiftees
" should beincluded: Senate Labor and Human Resources, House Education and
Workplace, Finance, Ways and Means, and Senate and House Democratic Policy
Commuttees.

. State, Local and ﬁtergovemmental Groups: Informal discussions with the
Washington representatives of state and local governments would be initiated.
Individual or group discussions should be conducted with representatives from the

‘National Governors’ Association, National Conference of State Legislatures, American
Public Welfare Association, National Association of Counties, National League of Cities,
U.S. Conference of Mayors and the State Labor Commissioners.

The public guide would also be disseminated to state and local officials including Human
Services Directors, Welfare Directors, Labor Commissioners, Welfare Advisors,
Legislative Leaders and Committee chairs.
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. Press: A number of reporters from prominent media outlets, including the Wal] Street
Journal, Washington Post, USA Today, L.A. Times, and National Public Radio have
inquired and written on this issue. A series of background briefings with these and other
interested reporters to explain the Administration’s legal findings and their implications
for welfare reform.

2. Technieal Assistance DOL, HHS, and Agriculture would offer technical assistance to states
to explain the laws and discuss the options states might choose in designing their programs to
meet both FLSA and TANF requirements. We would create a system to respond to inquiries
regarding the application and enforcement of employment laws and provide informal advice
proactively to states that can help them comply with these laws. This program will include
some or all of the following program components.

. Identification of a contact within DOL so that inquiries regarding the application of
employment laws to welfare recipients can be referred to a single source for clear and
consistent guidance,

. Utilization of some of the systems for comwmunicating with the states established by HHS
to provide information to the states proactively and to make DOL officials available to
answer their questions. These systems may include regional teleconferences, workshcp
presentations at regional conferences, or telephone conference calls.
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How Workplace Laws Apply to Welfare Recipients

The passage of the Personal Responsibility and Work Opportunity Reconciliation Act of 1996
(PRWORA) in August 1996 increased emphasis on the need to move welfare recipients from
welfare to work. Under the Act, Aid to Families with Dependent Children (AFDC) was replaced
with Temporary Assistance for Needy Families (TANF). The new welfare law gives state and
tribal governments broad latitude to meet specified work requirements.1 Howcver, requirements
of other laws affecting workers and the workplace also must be met.

Work Activities and Requirements: The new welfare law requires 25 percent of all TANF
families and 75 percent of two-parent families to have an adult engaged in work activities in FY
1997 (families with no adult are exempted). States have the option of exempting single parents
of children under one from the work requirement. The required participation rates increase each
year, culminating at 50 percent (for all families with an adult) and 90 percent for two-parent
families in FY 2002. In order to be counted towards the work participation rate, a single parent
1s required to be engaged in work activities, as defined by the bill, for 20 hours per week in FY
1997. For an adult in a two-parent family, 35 hours of work are required. The mandated hours
of work for single parents also increase, to 25 hours in FY 1999 and 30 hours in F'Y 2000.
Qualifying work activities include a range of subsidized and unsubsidized, private and pubic
sector employment. In addition, a limited number of TANYF recipients can meet the work
requirenient by participating in vocational training, job search, and high school education

prograrns.

Common Questions: This guide contains general questions and answers on how workplace
laws apply to welfare recipients. It is an effort to answer fundamental questions about the
relationship between welfare law and workplace laws such as the Fair Labor Standards Act
(FLSA), the Occupational Safety and Health Act (OSHA), Unemployment Insurance and anti-
discrimination laws. States should consider the applicability of these laws as they design and
implement their work programs.

This guide is simply a starting point. It cannot provide the answers to the wide variety of
inquiries that could be raised regarding specific work programs. The impact of these laws on
work programs for welfare recipients and the answers to many questions will be determined by
the specific facts of the particular situation. Many questions will have to be answered on a case-

1 This Guide will refer only to state governments, although it is possible that county or local
government entities will be responsible for implementing state and tribal weltare programs.
Information in the Guide conceming the role of a state agency in implementing the welfare
program, paying out the benefits, and, where relevant, employing welfare recipients, would apply
to a county or local government agency, where that agency, not the state, implements welfare,
pays out the benefits and employs welfare recipients.
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by-case basis.

We are offering our assistance to help address specific issues as they arise. Please call XX at
XXX for additional guidance.

(1) Do federal employment laws apply to welfare recipients participating in work
activities under the new welfare law in the same manner they apply to other
workers?

Yes. Federal employment laws, such as the Fair Labor Standards Act (FLSA), the Occupational
Safety and Health Act (OSHA), unemployment insurance and anti-discrimination laws will apply
to wclfarc recipients as they apply to other workers. The new welfare law does not exempt

- welfare recipients from these laws.

The Fair Labor Standards Act

(2) Docs that mean that welfare recipients engaged in work activities under the new
welfare law will have to be paid the minimum wage?

The minimum wage and other FLSA requirements apply o wellare recipienls as they apply to all
other workers. If welfare recipients are “employees™ under the FLSA's broad definition, they
must be compensated at the applicable minimum wage. However, if they are engaged in training
programs, as defined by the FLSA, they will not be considered “employees” and are not required
to be paid the minimum wage. (Sce question 3 for additional discussion.)

The FLSA definition of “employee” focuses on the economic realities of the workplace
relationship. Welfare recipients would probably be considered employees in most of the work
activitics described in the new welfare law. Exceptions are most likely to include individuals
engaged in activities such as vocational education, job search assistance, and secondary school
attendance, because these programs are not ordinarily considered employment under the FLSA.

(3) Aren’t welfare recipicnts who participate in job training cxempt from the
minimum wage laws?

An individual in training that meets certain criteria under the FLSA and is not otherwise an
employee, is considered a trainee and is not entitled to the minimum wage. A welfare recipient
engaged in training that meets those criteria would not be an employee covered by the minimum
wage requirements of the FLSA. The relevant criteria for such training are:

A\
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. Training is similar to that given in a vocational school;
v Training is for the benefit of the trainee;
. Trainees do not displace regular employees;
. Employer derives no immediate advantage {rom trainees’ activilies;
. Trainees are not entitled to a job after training is completed; and
. Employer and trainee understand that trainee is not paid.

(4) How does the FLSA affect "workfare" arrangements that require welfare
recipients to participate in work activities as a condition for receiving cash
assistance from the state affected?

Welfare recipients in “workfare™ arrangements, which require recipients to work in return for
their welfare benefits, ordinarily will be “employees” under the FLSA who must be paid the
minimum wage and overtime in their workfare assignment. Where the state is the employer, the
state may consider all or a portion of cash assistance as wages so long as the payment is clearly
identified and treated as wages, the payment is understood by all parties to be wages, and all
applicable FLSA record keeping criteria are mel.

(5) Could States that operated Community Work Experience Programs (CWEP) for .
welfare recipients under the predecessor JOBS program continue to operate such
programs in the same manner under the new welfare law?

The ability of states to operate programs like CWEP will depend on the details of their particular
programs. The old welfare law specifically stated that a CWEP participant was not entitled to a
salary or any other work or training expense provided under any other law. Under CWEP, the
welfare grant divided by the hours worked was required to meet or exceed the minimum wage.
The new welfare law eliminated CWEP and the entire JOBS program. Under the new law,
welfare recipients must be compensated at the minimum wage it they are classified as
“employees” under the FLSA’s broad definition. However, if welfare recipients are participating
in community work activities where they are not “employees” under the FLSA definition, they
will not have to be compensated at the minimum wage. Thus, while states may be able to
continue programs similar to those that existed under CWEP, they may need to modify the
programs to reflect changes in the law.

(6) May Food Stamps be counted towards meeting minimum wage requirements?

[

f“ ~In certain cnrcumstances Food Stamps benefits (coupons or their cash value) may contribute
minimum wage requirements for TANF recipients in work activities.
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Under the Food Stamps work supplementation program, employers may receive the value of the
food stamp allotment as a wage subsidy for new employccs hired as part of the work
supplementation program. As with other wage subsidy programs, the value of the Food Stamps
benefit is converted to a cash wage subsidy paid by the employer as a wagc and is counted
towards the minimum wage. This program is restricted to recipients of TANF or other public
assistance and contains specific worker protections and non-displacement provisions.

The Food Stamps law specifically permits States to establish Workfare programs in which
participants are required to perform work in rcturn for compensation in the form of food stamps.
In other words, participants may be required to "work off" the value of their food stamps. The
State or other employer participating in the workfare program may then credit the value of the
food stamps towards its minimum wage obligations. The number of hours thal a food stamp
recipient may be required to work is determined by dividing the value of the food stamp
allotment by the State or Federal minimum wage (whichever is higher), up to a maximum of 30 |
hours per week. | !

Participation in food stamps workfare programs may be counted towards TANF participation
requirements, so that a participant who is cmploycd by the State may receive food stamps as {
compensation for certain hours and receive welfare benefits as compensation for other hours of
employment. In all cases, total compensation must equal or exceed the minimum wage for each /_/’
hour worked. -

-

—

(7) Aside from food stamps, may noncash benefits provided by the state, such as

child care services or transportation, be credited toward mccting FLSA minimum
wage requirements? '

Only under limited circumstances. Such benefits may be credited as wages only when the state
is the employer and all of the following criteria are met:

. Acceptance of noncash henefits must be voluntary;

. Noncash benefits must be customarily furnished by the employer to its employees, or by
other employers (o employees in similar occupations; and

. Noncash bénefits must be primarily tor thc bencfit and convenience of the cmployee

Credit may not be taken for pensions, health insurance (including Medicaid), or other benefit

payments otherwise excluded under the FLSA. r

Occupational Safety and Health Act

(8) How does the Occupational Safety and Health Act (OSHA) apply to welfare
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recipients participating in work activities under the new welfare law?

The new welfare law does not exempt employers from meeting OSH Act requirements.
Therefore, OSH Act coverage applies to welfare recipients in the same way that it applies to all
other workers. However, because the OSHA does not have direct jurisdiction over public sector
employees in many states, the question of who is the responsible "employer” is an important one.
This is particularly true in cases where work activities are administered as part of a public-private
partnership. In these situations, OSHA will determine whether the employee is in the public or
private sector on a case-by-case basis. Generally, case law under OSHA tends to place
compliance responsibility on the party most directly controlling the physical conditions at a
worksite.

(9) Does that mean that welfarc recipicnts in work activities deemed to be public
employees are exempt from health and safety regulations?

Tt depends on the state. In the 23 states and two territories where there are OSHA-approved state
plans, the states are required to extend health and safety coverage to employees of state and local
governments. To the extent participants in these states and territories are employees of public
agencies, they would be protected by the applicable health and safety standards. In the other
states and territories, there would be no OSHA coverage of participants who are public sector
employees. '

(10) Can a public agency be held jointly liable for compliance with OSHA
regulations? If so, how?

Yes. In general, the greater a state's involvement in the placement and control of participant’s
work activities, the greater the chance that a state could be considered a joint employer. If a state
is a joint employer, it could be held jointly liable for OSHA (under state OSHA plans) violations
-- even if the participant is actually working on the premises of a private employer. However, the
mcre payment of a state subsidy to an employer would not be enough to create a joint
employment relationship.

Unemployment Insurance

(11) Are welfare recipients participating in work activities covered by the
Unemployment Insurance (UI) System ?

Generally, unemployment insurance laws apply to welfare recipients in work activities in the
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same way that they apply to all other workers. Unemployment insurance coverage extends only
to workers who are considered “employees,” according to definitions provided by state U laws.
Consequently, if welfare recipients are in work activities where they would be classified as
employecs, they will be covered by the UI system.

There are some exceptions. While federal law requires states to extend Ul coverage to services
performed for state governments and non-profit employers, services performed as part of o
publicly funded "work-relief" employment or "work training" programs are not covered. Under J
the new welfare law, a number of community service-related activities could fall within the
"work-relief" exception to UI covcrage.

An Unemployment Insurance Program Letter (UIPL 30-96) issued in August 1996 clarificd the
criteria applicable to the "work-relief" and "work training” exceptions. In order to fall within the
exception, activities must primarily benefit community and participant nceds (versus normal
economic considerations) and services must not otherwise normally be provided by other
employees. If such activities do not fall within the exception, participants providing services for
these entitics would likely be covered by the Ul program.

(12) What about welfare recipients who are working for private sector employers?
Will they be covered by the UI program?

The "work relief" and "work training" exceptions for Ul do not apply to the private sector. For
private employers the question of Ul coverage will hinge on whether a participant is deemed an
"employee." The tests for making these determinations are made by the states and are generally
similar to the common Jaw test which is based on “the right to direct and control work activities.”

Anti-Discrimination Laws

(13) Would fcdcral anti-discrimination laws apply to welfare recipients who
participate in work actlvmes under the new welfare law?
Yes. Anti-discrimination issues could arise - primarily under titles V1 and VII of the Civil Rights
Act, the Americans with Disabilities Act, section 504 of the Rehabilitation Act, and the Age
Discrimination in Employment Act. Furthermore, if participants work for employers who are
also federal contractors, discrimination complaints could be filed under Executive Order 11246,
Section 503 of the Rehabilitation Act of 1973, or the Vietnam Era Readjustment Assistance Act.
7 Aswith the other r laws dlscus"s“cﬁfbov&, these laws would apply to welfare recipients as they
ply 10 5 other workers. T
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1. Can you provide a list of the labor protections to which welfare recipients will be
entitled?

Welfare recipients who are employecs will be subject to the same federal and state labor
protections as any other workers. Because of variations in state laws and the variations
of labor standards among specific jobs and industries, it is not possible to prepare a
complete list of labor standards that will apply to all such workers. (For example, there
is no federal overtime requirement in agriculture. Employees engaged in door-to-door
sales are not subject to the federal minimum wage. And newspaper delivery persons are
exempt from the federal child labor rules.)

In general, however, such participants are likely to be eligible for:

(1) Minimum wage (federal or state, whichever is applicable);
(2) Overtime pay;

(3) Child labor protections,

(4) Unemployment insurance;

(5) State workers’ compensation,

(6) Safety and health standards;

(7) Family and Medical Leave Act protections; and

(8) Equal employment opportunity protections.

2. Does the FLSA apply to welfare recipients who are required to work? How would
the FLSA be enforced for TANF recipients?

The FLSA has a very broad definition of employment that applies to welfare recipients
who are required to work just as it does (o any other worker. Some TANF recipients
will participate in work activities that would be considered training activities under the
FLSA, sueh-as-GB-classes. These activilics@not constitute employment and, asa {
result, the minimum wage would not apply. But in most cases, where welfare recipients

in work activites will be performing some kind of work for a private company or a
public agency, they will be entitled to the minimum wage, just like other workers are
entitled to the minimum wage.
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The goal of welfare reform is to move people from the dependency of welfare to

~ productive employment that can raise American families and their children out of

poverty. Assuring that welfare recipients who work receive the minimum wage advances
this goal. :

Participants in work programs who believe that their employer is not complying with the
law can, just like any other worker, file a complaint with the Department’s Wage and
Hour Division or file a private lawsuit in court. ===

e —— e ity

What is an example of the type of work activity that would qualify as training under
the Fair Labor Standards Act?

TANF recipients can participate in work activities that may be classified as “training
programs” under the FLSA. In these cases, they are not required to be compensated at
the minimum wage because they are not “employees.” :

The standard FLSA test provides that an employment relationship does NOT exist in that
situation if:

1) the training is similar to that which would be given in a vocational school;

(2)  the training is for the benefit of the employce;

(3)  the trainee does not displace a regular employee;

(4)  the employer derives no immediate advantage from the trainee’s activities;

(5)  the trainee is not entitled to a job after the training is completed; and

(6)  the employer and the trainee undersiand that the employer will not pay the
trainee wages or othcr compensation.

In situations where the training is not connected with any employment and is provided
in a school setting, the trainee is not likely to be engaged in “work” and is likely to be
classified as a “trainee” rather than an employee. On the other hand, where the training
is provided in a work-based serting, a determination of whether “work™ is being
performed and an employment relationship exists is more difficult. In either case, the
FLSA test must be applied to the specific facts of the situation in order to make a
determination.

For example, a trainee may learn to weld by working beside and under the supervision
of an expcricnced welder at a manufacturing plant, without expecting compensation. If
the employer gets ncﬂt from the trainee’s activities, because the time and effort the
welder spends in closely observing the trainee outweighs any usefulness, and there is no

_9-
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guarantee that the employer will hire the trainee after the training, the test for employee
status probably would not be met.

Considering all of the valuable training and workforce experience they will be

receiving in these welfare-to-work programs, why should welfare recipients be
guaranteed a minimum wage?

As people move from welfare to work, one of the most important lessons they can learn
is that work pays. Paying them less than the minimum wage defeats this_purpose,
because no one can achieve self-sufficiency and raise a family on less than the minimum
wage. That's why Congress, at the President’s behest, raised the minimum wage last
year from $4.25 an hour -- a level at which, even with the Eamned Income Tax Credit
and food stamps, a single mother or father with two kids and a full-time minimum wage
job did not make enough to rise above the poverty level.

Raising the minimum wage is a signal that the nation should reward -- and not hold back
— people who try their very best 1o make it on their own. Welfare recipients should not
be excepted from that ideal. To do so would be to send the wrong message (o Americans
who are moving from welfare to work. '

If welfare recipients have to be paid the minimum wage, doesn’t that undermine the
President’s Welfare-to-Work Challenge?

No. The President’s Welfare-to-Work Challenge is dedicated to moving welfare
recipients into long-lerm private sector jobs by providing $3 billion in funding for job
placement and job creation. Sttes and cities can use these funds to provide subsidies and
other incentives to encourage private businesscs to hire welfare recipients. The
requirement that welfare recipients who are required to work must be paid at lcast the
minimum wage is entirely consistent with the goal of moving people into real jobs at fair
wages.

Is the DOL only studying FLSA and its applicability to welfare recipients in work
activities at the urging of the unions?

" No. Whether someone is an employee entitled to the minimum wage has nothing to do

with politics or unions. The Fair Labor Standards Act requires that if you want someone
to work for you, you have to pay that person at least the minimum wage in virtually all
circumstances.

_3-
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The American people understand the need to be fair in this issue. We want welfare
recipients to work and they need to be paid the minimum wage. We need to move
people away from welfare dependency to work-- but we need to-help them make enough
to achieve self sufficiency.

Is it legal to pay welfare recipients a training wage? If so, is there a time Limit?

There is no “training wage” provision in the Fair Labor Standards Act. Under some
circumstances, individuals who are trainees are not employees under the FLSA rules and
therefore don’t have to be paid the minimum wage. There is no specific time limit on
a program that qualifies as training under the FLSA.

The FLSA does allow the payment of a subminimum wage to newly hired employees
under 20 years of age for a strictly limited period of time. The FLSA’s youth
subminimum wage provisions — enacted with the 1996 minimum wage increase -- do not
require any training. The President strongly opposed the subminimum wage when it was
proposed last year.

The FLSA's subminimum wage -- $4.25 an hour -- may be paid only to an employee
under 20 years of age during his/her first 90 consecutive calendar days of employment
with an employer. Welfare recipients are treated the same as any other workers under
these provisions. Consequently, as with any other worker, if a welfare recipient who is
under age 20 performs work that is subject to the FLSA, he or she can be paid the
subminimum wage for the first 90 consecutive calendar days of employment with an
employer.

Employers are prohibited from displacing employees in order to hire youth at the
subminimum wage. Also prohibited are “partial displacements” such as reducing other
employees' hours, wages, or employment benefits. :

Why not permit a special, lower minimum wage for welfare recipients who are
placed in work assignments? They are not going to be as productive as other
workers. They are going to need a lot of training.

@o14

The President sirongly opposed the new subminimum wage for workers under age 20

when it was proposed last year. Welfare reform is supposed 0 move people from the
dependency of welfare into real jobs. with real pay and real futures--jobs that lead to self
sufficiency and independence. That means paying at least the minimum wage.

_4-
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As President Clinton said in signing the new minimum wage into law last year:

“If we want (o really revolutionize America's welfare system and move
people from welfare to work and reward work... the first, ultimate test we
all have to meet [is]: If you get up cvery day and you go to work, and
you put in your time and you have Kids in your home, you and your
children will not be in poverty”.

To pay welfare recipients less than the minimum wage would undermine the goal of self
sufficiency.

While the government is out there taking care of TANF participants and ensuring
them the minimum wage, what happens to low-wage workers in this country who
aren’t on welfare?

The President has done a great deal to help low-wage workers. He has increased the
minimum wage, expanded the EITC, increased access 10 pensions, passed the Family
Medical Leave Act, and improved hcalth insurance portability because of his concern for
improving the economic condition of low and moderate income working Americans.

The President initiated welfare reform to remove the barriers to work that have kept
many welfare recipients trapped in dependency. TANF will help move these individuals
into the economic mainstream of working men and women. Paying TANF participants
_in work activities the minimum wage does not make them better off than’ other low-wage
workers, R ' o

ot

-

What has the President said about the relationship between work, welfare reform
and the minimum wage?

The President has consistently called for moving welfare recipients into real jobs at fair
wages that offer real opportunities for independence and self sufficiency. For example:

n “Welfare reform should be about work. Welfare should provide people the
opportunity to move from welfare to work as quickly as possible.

In return, people must take responsibility for supporting themselves and their
families. All those who can work must go to work to support their families.”

[President Clinton, “Rebuilding America For A New Era”]
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“Two days ago we signed a bill increasing the minimum wage here and making
it easier for people in small businesses to get and keep pensions. Yesterday we
signed the Kassebaum-Kennedy bill which makes health care more available o up
to 25 million Americans, many of them in lower-income jobs where they're more
vulnerable.

The bill I'm signing today preserves the increases in the earned income tax credit
for working families. It is now clearly beter 10 go to work than to sy on
welfare -- clearly better. Because of actions taken by the Congress in this session,
it is clearly better. And what we have to do now is to make that work a reality.”

[President Clinton, in his remarks at the signing of The Personal Responsibility
And Work Opportunity Reconciliation Act, August 22, 1996]

“This week I will sign into law an increase in the minimum wage. For those who
work hard to stay off welfare, but can't live on $4.25 an hour, this is a very
important act. It will truly honor work and family.”

[President Clinton, Radio Address, August 17, 1996]

“Together with our tax cut for working familics, this [minimum wage] bill
ensures that a parent working full-time at the minimum wage can lift himself or
herself and their children out of poverty. Nobody who works full-time with kids
in the home should be in poverty. If we want to really revolutionize America's
welfare system and move people from welfare 10 work and reward work... the
first. ultimate test we all have to meet [is]: If you get up every day and you go
1o work, and you put in your time and you have kids in your home, you and your
children will not be in poverty. _

At its heart, this bill does reaffirm our most profoundly American values,
offering opportunity w all, demanding responsibility from all and coming together
as a community to do the right thing.”

[President Clinton in his remarks on signing the minimum wage bill, August
20, 1996]

“Welfare as we knew it was a bad deal for everyone. We're determined to create
a better decal. We wani to say 10 every American, work pays. We raised the
minimum wage; we expanded the earned income tax credit to allow the working
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poor to keep more of what they eam. Now we have to create a million jobs for
peoplc on welfare by giving businesses incentives to hire people off welfare and
enlisting the private sector in a national effort o bring all Americans into the
economic mainstream.”

[President Clinton, Radio Address, December 7, 1996.]

“We continue 10 take action to value work and to value families. 1 fought for and
signed legislation that raises the minimum wage by 90 cents over wo years. This
action will significantly improve the lives of 10 million Americans by rewarding
work and responsibility and ensuring that work pays.”

[President Clinton, Florida Times-Union, September 22, 1996]

“It’s time to honor and reward people who work hard and play by the rules.
That means ending welfare as we know it . . . .Empower people with the
education, training, and child care they need for up 1o two years, $0 they can
break the cycle of dependency; expand programs to help people leamn to read, pet
their high school diplomas or equivalency degrees, and acquire specific job skills;
and ensure that their children are cared for while they learn. After two years,
require those who can work to go to work, either in the private sector or in
community service; provide placement assisiance w help everyone find a job, and
give the people who can@;d_’gf@adxgmﬁed and meaningful community service

job.” —

[Bill Clinton and Al Gore, Putting People Firs(]

“Under the increase which the Congress voted in 1993 in the eamed income tax
credit, 15 million working families have been given a tax cut — it's worth about
$1,000 in lower taxes to a family of four with an income of less than $28,000,
and that's most Hispanic families in the United States. And that's one big reason
that the welfare rolls arc down, because we're making work pay. On October
1st, 10 million more Americans will get a pay raise when the minimum wage
increase goes into effect.”

[President Clinton, in his remarks at the Congressional Hispanic Caucus Instimte
Dinner, September 25, 1996]
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“On Tuesday, the Senate voted to pass a 90-cent increase in the minimum wage.

It's about time. You can't raise a family on $4.25 an hour, and if we don't raise
it, the minimum wage will fall 1o a 40-year low this ycar in terms of what it will
buy. So I congratulate the Republican members of Congress who joined with the
Democrats to honor work and family, opportunity and responsibility, by voting
t0 give minimum wage workers a raise.”

[President Clinton, Radio Address, July 13, 1996

“On this 4th of July weekend, I want to talk about one thing that is at the root of
all of our independence — going to work. It makes you self-sufficient. It makes
you and your family truly independent.

Unfornately, millions of Americans are not independent because they arc
dependent on welfare. The vast majority of these Americans dream the same
dreams most of us do. They want the same dignity that comes from going to
work and the pride that comes from doing right by their children. They want ©
be independent.

Today I'm pleased to announce that Virginia will receive the newest waiver.
Virginia's plan requires people on welfare to go to work. Like the states of
Orcgon, Missouri and a few others, it also allows money now spent on welfare
and food stamps to go to employers to supplement wages to help create jobs in
the private sector. And it helps people get child care. It's a good plan, and I'm
proud o be supporting it..”

[President Clinton, Radio Address, July 1, 1995]

“Our job is to create opportunity for those who take responsibility to work hard
and lift themselves up. Those are the values that have always sustained us and
kept us a great nation. That's why we fought so hard for the earned income tax
credit in 1993 -- a working family tax cut for 15 million families with incomes
under $26.000. And that's why I now call on Congress to raise the minimum
wage .90 1o $5.15 an hour over the two years.

In terms of real buying power, the minimum wage will be at a 40-year low next
year if we don't increase it above where it is now at $4.25 an hour. As 1 told the

Congress, already just this year in one month of work, members of Congress
have earned more than full-time minimum wage workers earn all year long.
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Nobody can live on $4,25 an hour and, yet, 2.5 million Americans are working
for just that amount, and many of them have children to feed. Millions more are
just above the minimum wage.

The only way to strengthen the middle class and shrink the underclass is to ensure
that hard work pays. Increasing the minimum wage is an important part of our
strategy to do that. Congress is considering other economic strategies now as
well. The test for all of these ideas should be: Do they reward work? Do they
grow the middle class and shrink the underclass? Do they build economic
opportunity in America? I believe, for example, if we're really serious about
welfare reform, increasing the minimum wage will plainly help.

More than anything, | want to give a genuine bipartisan welfare reform effort the
best chance it can to produce a bill that we can all be proud of, a bill that will
encourage work and responsible parenting and independence. But welfare reform
can't possibly succeed unless the people we expect to leave welfare and go to
work are rewarded for their Jabors.”

[President Clinton, Radio Address, February 5, 1995]

Have states’ welfare plans been approved by HHS already? Does this mean that
states are in compliance with employmecnt laws?

HHS does not approve state welfare plans -- it merely certifies that they are “complete”.
A “complete” plan encompasscs the requirements laid out in the statutory language
relative to State TANF plans, such as establishment of goals and actions to prevent and
reduce the incidence of out-of-wedlock pregnancies and ensuring that parents and
caretakers receiving assistance under the program engage in work activities. HHS makes
no substantive judgments about the contents of the plans, nor does it make any judgment
about whether the plans or their implementation comply with federal employment laws.
Most of the plans whicl}z have been submitted have already been certified as complete.

It appears the Federal and State governments will have to pay more than expected
to move people off welfare. Where will the Governors and Mayors find resources
to move people from welfare to work?

New block grant rules and declining caseloads have resulted in many states having more

flexible resources and additional funds available per welfare household this fiscal year.
A report by the House Ways and Means subcommittee shows that next year the typical
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state will receive a 56 percent/ increase per recipient family over 1994 levels. _In

— addition, states may use their state-only welfare funds to serve a variety of needs and

13.

special populations. We are encouraging states and localities to maintain their investment
in low-income families and use all resources to move people from welfare to work.

The President has proposed the Welfare-to-Work Jobs Challenge, which would make an
additonal $3 billion available over three years to States and localities for the purpose of
placing the hardest-to-serve recipients into lasting jobs. States and localities would be
expected to coordinate these funds with private and other public sector resources,
including TANT block grant dollars, JTPA funds and the Work Opportunity Tax Credit.

The President has also proposed a “super™ Work Opportunity Tax Credit for long-term
welfare recipients--employers could receive a credit cqual to SO percent of the first
$10,000 in wages for each of two years, making for a maximum credit of $10,000, as
opposed to 32,100 under the regular WOTC. In addition, the existing WOTC would be
expanded to include able-bodicd childless food stamps recipients aged 18-50. Creation
of this targeted credit would further increase the resources available for welfare-to-work
efforts.

What is the history of federal jobs programs intended to move welfarc participants
into work activities? Have recipients been paid or exempt from the minimum
wage? '

Federal jobs programs intended to move people out of poverty or unemployinent over
the last 60 years generally have required that participants receive at least the minimum
wage, as illustrated in the following chart.

-10 -
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Not less than -
Works Progress Administration Yes Prevailing wages !
(1935 - 1943)
Community Work and Training  Yes Hours set by grant divided by
Program (1962 - 1967) Prevailing wages
Work Incentive Program Not Available? AFDC grant only (no record (1967
- 1988) of hours; included training)
Comprehensive Employment and  Yes Prevailing wages
Training Act (1973 - 1982)
Community Work Experience Yes Hours set by grant divided by
Programs (1981 - Present) FLSA minimum wage

\

Alternative Work Experience - -(I»‘J*éfr};v:a.ilable3 . AFDC grant only (no record
Programs (1988 - Present) ( - ~of hours; includes training)

v

A brief description of each of these federal programs follows.

' The prevailing wage is the wage rate paid for comparable work in the locality. It is
always at least the minimum wage, and usually higher.

? The WIN Program combined job readiness training, job search and other activities not
considercd work under the FLSA.

> Similar to WIN, AWEP is a variation of CWEP which provides increased flexibility to
the States in structuring work and training programs with sponsors. State plans are approvcd by
HHS as an alternative to CWEP; and participants are limited to 4 months of work experience.
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WPA

The purpose of the Works Progress Administration (WPA) (1935 - 1943) was to move
employable individuals from federal relief programs to a very wide variety of work projects.

WPA wages were paid at a level that was termed a “security” level, which was initially
intended to be higher than the federal relief payments, but lower than prevailing wages.
Many unions and others objected that the WPA's practice of paying security wages was
lowering wages in the private sector. Consequently in its second year of operation, the wage
rates paid under the WPA were raised to the prevailing hourly wages at the same time that
the mmnber of hours worked each month was reduced, so that the monthly amounts paid did
not increase.

CWT

The first federal effort W require welfare recipients to work was the Community Work and
Training Program (CWT) that accompanied the creation of the AFDC-U program in 1962.
(The AFDC-U gave the stles the option of providing assistance for children in two-parent
households in which the father was unemployed.) States could require AFDC-U recipients
o “work off” the amount of assistance they received at a community job, with the oumber
of work hours ‘determined by the prevailing community wage rate for comparable work.

Usage of this optional provision by the states was extremely limited.

WIN

In 1967, Congress created the Work Incentive Program (WIN), which added work
requirements for able-bodied fatbers, out of school youths aged 16 or older, and other adults
receiving AFDC who were not themselves parents. The program provided that when an
individual became employed, the first $30 of eamnings per month plus one-third of the
remainder would be excluded from income in calculating the welfare benefit.

The WIN program included training, education, and unpaid work experience, under which
the participant received no remuncration other than the welfare benefits. The work

experience lasted up to 13 weeks of unpaid work activities, with an allowance for work-
rclatcd cxpenscs.
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In 1971 Congress amended the WIN program to include more emphasis on employment
training and job search. Among those who paruc1pated in WIN, very few ever performed
work in exchange for welfare.

CETA

The Comprehensive Employment and Training Act (CETA), enacted in 1973 and
administered by DOL until its repeal in 1982, contained provisions for on-the-job training and
public service employment targeted to areas of unemiployment of 6.5 percent or more. Wages
paid under either component were required to be the highest of: the FLSA minimum wage;
the state mmimum wage; the prevailing wage for persons similarly employed; the minimnm
entrance wage rar for inexperienced workers in the same occupation in the establishment;
the wage rate required by an applicable collective bargaining agreement; or the prevailing
wage rate under the Davis-Bacon Act, if applicable.

981 Omnibus Budset R liation A

In 1981, Congress gave the states greater latitude in administering WIN and imposing work
requirements. The states could run the following optional programs:”

(1) WIN Demonstration Programs - The states could administer WIN demonstration
programs (as described above) with greater flexibility on thc mix of services.-

(2) Community Work Experience Programs - CWEP required that the hours worked by
participants not exceed the amount they received in grants divided by the FLSA
minimum Wage.

(3) Job Search Programs - The states could adopt mandatory joB search activities or job
referral programs for AFDC recipients.

(4) Work Supplemeniation Programs - The states were permitted to use AFDC grants to
_~ subsidize on-the-job training for welfare recipients with a public or privale employer.

‘As indicated, CWEP had special pay provisions. Standard FLSA rules applied to
participants in the other programs.

213 -
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In 1988, Congress passed the Family Support Act, which included nearly $5 billion in initial
funding to be spent between 1989 and 1995 on the Job Opportunitics and Basic Skills
Training Program (JOBS). JOBS remained in place until it was replaced by the recent TANF
legislation.

The JOBS program established participation standards for states for the first time: 7% of
AFDC recipients had to participate by 1990, rising to 20% by 1995. JOBS encouraged
activities such as education and training, In addition, the states had to offer at least two of
the following: group and individual job search, on-the-job training, work supplementation,
and CWEP or Aleroative Work Experience.

Under the “on-the-job training™ component, participants were hired by private or public
employers and provided training in skills essential to the full and adcquate performance of the
job. These participants received wages and benefils commensurate with those for similarly
simated employees as trainees, and in no event less than thc amount required by the FLSA
or State minimum wagc law.

CWEP and Alternative Work Experience both involve the assigmment of welfare recipients
to work for no additional wages at public or private nonprofit agencies. In the case of
CWEP, a participant’s hours of work have been limited to the family’s monthly AFDC grant
divided by the federal minimmun wage (or the state mmimum wage, if higher) for a period up
t© nine months. Unlike CWEP, participants in Alternative Work Experience have not been
limited in the number of hours they can work; instead, the work schedule has been worked
out by the participant and the sponsoring public or private nonprofit entity. AWEP
assignments have been limited t 12 or 13 weeks.
~ )
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Workfare Examples——————-

Thank you for providing us with the six situations
concerning Workfare programs. Before we can proceed with our
legal analysis, however, we require additional factual
information to determine the tax treatment of payments that
individuals receive while performing services in workfare
programs. We hope that the following discussion of income tax
principles will explain our need for this information.

Section 61(a) (1) of the Internal Revenue Code states that
gross income includes "compensation for services." Under this
broad principle, a person who performs services in order to-
receive a payment must include the payment in income. Although
the Internal Revenue Service has held that payments made from a
government welfare fund to needy individuals may be excluded from
income, it is well established that this exception does not apply
if the payments are made for services. 1In other words, payments
made to a needy individual for services rendered are includible
in gross income, notwithstanding that they are made from a
federal or state welfare fund.

The resolution of this issue involves many general factors,
which are set forth in the next three paragraphs. Although you
have submitted some of the information requested below, we
believe it would be helpful to set forth for you all of the
factors that are necessary to our legal analysis. '

Factors Related to Program Arrangements. The factors
related to program arrangements are as follows: (1) Who arranged
and financed the individual’s participation in the workfare '
program?; (2) Who made the work assignments and determined the
number of hours the individual would work?; (3) Who is
responsible if the individual is injured while performing
services in a workfare program?

Factors Related to Work Activities. The factors related to.
work activities are as follows: (1) What type of activities does
the individual engage in while participating in the workfare
program?; (2) What is the nature of job training, if any, that
the individual receives?; (3) Is any of the training classroom
training or other training that is not "on-the-job" training?;
(4) Is the individual held to the same job performance standards
as other employees?; (5) If so, why is the individual compensated
at a rate different than that of other employees?; (6) Is the
individual treated as an employee under the common law or other
law?

Factors Related to Compensation. The factors related to work
activities are as follows: (1) Who fixed the hourly rates?;
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(2) Does the individual receive a larger payment under t

workfare program than he or she received under welfare?; (3) Does
the recipient receive the same payment regardless of the number
of hours worked?; (4) Is the total amount of the payment received
by the individual (from the employer and the state welfare
agency) based on the need of the individual or the value of the
services rendered?; (S5) Are the payments funded by the state
welfare agency based on need?; (6) Does the individual receive
his or her check from the state welfare agency or a third party?;
(7) Is the individual entitled to employee benefits?

We would appreciate it if you would respond to these general
questions (to the extent you have not already done so) for each
of the five situations that you have presented to us and, if
applicable, for the Community Service example. With regard to
guestion 6 under Factors Related to Work Activities please answer
(to the extent possible) the questions in the attached copy of
Form SS-8, which enumerates some of the relevant factors in
determining whether an individual is a common-law employee.

The various fact patterns that you submitted also raise
specific factual questions. In order to comment on these
examples, we need factual responses to the questions set forth
below.

Example 1. Was any remuneration paid by hospital? Is she
treated as an employee for any purpose of federal or state law?
Is the $145/month she receives while working at the hospital
equal to the amount she received from the state welfare agency
prior to working at the hospital?

variation 1. What is the amount of the grant that she receives
from the state welfare agency? Does it exceed the amount that
she was receiving prior to working at the hospital? What does it
mean to say that Ms. Smith and the state understand that the
welfare grant is compensation for her hours of work? 1Is the
$475/month paid to Ms. Smith by the state welfare agency or the
hospital? Does the state welfare agency reimburse the state
hospital for the $475/month (if the payroll check is paid by the
hospital)? If Ms. Smith fails to work the required number of
hours (including justified absences) is her welfare grant
reduced? If Ms. Smith fails to work the required number of hours
(including justified absences) is her $475/month payroll check
reduced?

variation 2. Is Ms. Smith receiving any money from the hospital?
What does it mean to say that Ms. Smith and the state understand
that the welfare grant is compensation for her hours of work? If
Ms. Smith fails to work the required number of hours (including

justified absences) is her $625/month welfare grant reduced? 1Is
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the state welfare agency or the hospital making the payment of
$625/month to Ms. smith?

variation 3. What does it mean to say that Ms. Smith is not
treated as an employee of the private hospital for purposes other
than the FLSA? 1Is the $625/month the hospital receives from the
state funded from the state welfare fund? If Ms. smith fails to
work the required number of hours (including justified absences)
is the $625/month she receives from the hospital reduced? Which
provision of law authorizes the state to pay the hospital? What
is the extent of the control the hospital may exercise over the
money it receives from the state? (for example, if Ms. Smith were
terminated by the hospital, must the hospital return any portion
of the $625 to the state or may it use it to pay another welfare
recipient who is assigned to the hospital?) Is the money that
the hospital receives from the state received as a block grant?
Are the subsidies for child care and transportation paid by the
state out of a general welfare fund?

variation 4. 1Is the training program an on-the-job training
program? What does it mean to say that Ms. smith is an employee
for all purposes? Is the $625/month the hospital receives from
the state funded from the state welfare fund? If Ms. Smith fails
to work the required number of hours (including justified
absences) is the $625/month she receives from the hospital
reduced? Which provision of law authorizes the state to pay the
hospital? What is the extent of the control the hospital may
exercise over the money it receives from the state? (for example,
if Ms. Smith were terminated by the hospital, must the hospital
return any portion of the $625 to the state or may it use it to
pay another welfare recipient who is assigned to the hospital?)
Is the money that the hospital receives from the state received
as a block grant? Are the subsidies for child care and
transportation paid by the state out of a general welfare fund?
Is it possible that the state welfare agency would make the
payment to Ms. Smith in this situation?

community Service Example. No guestions.
Please send the original of the response to the questions to:

Internal Revenue Service
1111 Constitution Ave., N.W.
Washington, DC 20224
ATT’N : CC:DOM:ITé&A:2

Room S131

You may fax a copy of your response to 622-6316, If you have any
questions, please call Ms. Elizabeth Wickstrom at 622-4920.
Thank you for your cooperation.



Talking Points on FLSA
5/16/97

. The Labor Department has concluded that the Fair Labor Standards Act (FLSA) applies
to welfare recipients in workfare or other subsidized employment programs in the same
way as that law applies to all other employees.

. This means that many, if not most, welfare recipients in these programs will receive at
least the minimum wage for their work activities.

. Welfare recipients in these programs will not have to be paid the minimum wage if they
fall within the FLSA’s exception for “trainees.” Some states will probably try to
structure their workfare programs so that recipients fall within the “trainee” exception.

. In most cases in which the minimum wage is required, both cash assistance and food
stamps will count toward the minimum wage. The Department of Agriculture will take
necessary administrative action to ensure that food stamps can be counted to the greatest
degree possible.

. This will not affect the work requirements of the welfare law. States will still be able to
meet those requirements, not only by putting recipients in workfare, but by placing
people in private sector jobs (where the minimum wage already applies). With both cash
assistance and food stamps counting toward the minimum wage, very few states will have
to increase their assistance payments. In fact every state but one (Mississippi) can
comply with the welfare law’s current work requirements (now 20 hours per week for a
welfare recipient) and pay minimum wage without increasing their current benefit level.

X The Labor Department will provide guidance within the next week or two on the specifics
of this policy and will engage in extensive consultation with states on how to apply this
policy with the least disruption.

. The Treasury Department is still exploring how the tax laws apply to welfare recipients in

workfare programs. We hope to be able to give states an answer to that question very
shortly.
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Q&A

Won'’t this end welfare reform as we know it by making work more expensive?

Not at all. With both TANF and food stamps counting toward the minimum
wage, every state except Mississippi will be able to give welfare recipients
workfare slots for 20 hours each week (the welfare law’s current work
requirement) without raising their benefit levels. And of course states should be
trying to place welfare recipients in private sector jobs where the minimum wage
already applies.

Are most welfare recipients who are working going to be considered
“employees”?

Most welfare recipients participating in the work activities described in the new
welfare law probably will count as “employees,” entitled to the minimum wage,
under the FLSA. But some individuals, engaged in such activities as job search,
vocational education, and secondary school, may count as “trainees” instead. The
Labor Department will advise states on how the FLSA applies to particular
programs and individuals engaged in them.

What’s the difference between a trainee and a worker under FLSA?

An individual is in training if:

. Training is similar to that given in a vocational school;

. Training is for the benefit of the trainee;

. Trainees do not displace regular workers;

. The employer derives no immediate advantage from the trainees’ activites;
. Trainees are not entitled to a job after training is completed; or

. The employer and trainee understand that the trainee is not paid.

Can Food Stamps count as wages?

We believe that through waivers or other mechanisms such as the Simplified Food
Program option now in law, states will be able to count food stamps toward the
minimum wage for all those required to work under the new welfare law.



Question: Does this mean welfare recipients in workfare and other subsidized employment
p
programs can unionize?

Answer: No -- that is a different question entirely. Whether and when workers can
unionize is a function of the National Labor Relations Act. The National Labor
Relations Board, an independent entity that administers that Act, has not ruled on
the unionization question.
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DRAFT -- May 14, 1997
Workfare

Ms. Smith filed for welfare assistance for herself and one child
in January. She had no other income and the amount of her
welfare grant was determined to be $145 a month. During the
initial interview, the case worker informed Ms. Smith of the work
requirements and made clear that failure to cooperate in a work
activity (which could include: subsidized and unsubsidized work,
work experience, on-the-job training, community service, jobs
skills training, vocational education training, job search, job
readiness, education directly related to employment, GED training
or child care for an another individual who 1is participating in
community service) or quitting a job would result in a sanction
(i.e., a reduction or termination of her welfare payment - each
State established its own policy) .

Since Ms. Smith had little work history and had not finished high
school, her case worker immediately assigned Ms. Smith to attend
adult education classes at the local community college. These
classes are specially designed for welfare recipients and are
scheduled for 20 hours per week. Ms. Smith participated in the
adult education classes for 16 weeks. followed by a 4-week
program that included life skills training, job club and job
search. The 4-week program is scheduled for 30 hours per week
and involves classroom training and instruction four days a week.

It involves and one day of job search (She had to see at least 6
employers and each had to mark her card that she had asked them
about work). In all of these activities, attendance was taken,
any absences or tardiness would be reported to the case manager,
as well as any behavior that would indicate non-cooperation. Ms.
Smith was very diligent and cooperative, but she did miss 3 days
of class in March when her child got chicken pox. She was also
late 2 days, once when her electricity was off due to general
power outage and once when the bus did not come. Under the
criteria for good cause established by the State, her case
manager determined that Ms. Smith had good cause for being late
and for her absences and no sanction (reduction) was taken
against Ms. Smith's $145 a month assistance payment.

Ms. Smith was not successful finding employment during her job
search. The principal barrier seemed to be her lack of any
meaningful work experience. Her case manger suggested a work
experience placement and offered her 3 choices, including one at
a local hospital. Ms. Smith expressed an interest in the
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hospital placement and determined that transportation and child
care arrangements would be easiest at the hospital as well.
Although Ms. Smith had no prior experience or training in food
preparation, she though she might enjoy that type of work.

The welfare agency has had an agreement with this hospital for
the past 2 years. It is an ongoing agreement that generally
covers about 20 welfare recipients at any given time. Though
there is no commitment by the hospital to hire welfare recipients
who have participated in work experience at the hospital, the
hospital has in fact hired about 50 percent of the individuals
who have participated thus far. The agreement specified that:

- The hospital would provide the welfare recipient with work
experience, supervision and the usual training associated
with the position.

- The hospital would not receive any remuneration from the
welfare agency.

-  The hospital would not provide any remuneration to the
welfare recipient during this period of work experience, nor
would the welfare recipient be considered an employee for
any other purposes by the hospital.

- TFor ease of management, the hospital specified that all
positions would be for 30 hours a week.

- The hospital agreed to notify the case manager of any
absences, tardiness or other indications of non-cooperation.

- The State agreed that the case manager would be available to
help with any supportive services (transportation, child
care, uniforms, counseling, etc.)

- The State agreed to provide workman's compensation and tort
claims protection in the event of injury.

- Each placement will be generally last for 4 months though it
may be extended for an additional 2 months.

Ms. Smith's assignment at the hospital began in July and was for
30 hours a week as a dietary aide, preparing special meals and
snacks. On the job, she was given guidance, direction and
supervision by a food preparation supervisor, under the overall
direction of the shift dietician. She was responsible for
meeting the same expectations and performance standards as other
dietary aides, recognizing that she was in a new learning
situation like any other new employee. During September, one of
the other dietary aides was ill and Ms. Smith was asked if she
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would come stay later 2 days, she did. She did not recelive any
remuneration from the hospital for these additional hours. This
additional work did not affect her welfare grant in any way
either.

In the case of nonsatisfactory performance, the shift dietician
had the authority to dismiss the recipient from the work setting.

However, special arrangements had been made for the hospital to
contact the case manager if performance or attendance problems
arose, before such termination to mutually try to resolve issues.

There was also an understanding that since many of the referred
welfare recipients had little or no work history, the hospital
would be more understanding of less than perfect attendance and
performance ("cut them some slack") until the welfare recipient
became acclimated to the new environment.

In this case, no unsatisfactory performance situations ever came
up and the client held this position from July to October.

During that time, she continued to receive her monthly assistance
grant of $145 from the State welfare agency, but no other
remuneration by the employer. Because of her excellent
performance, she was hired by the hospital in a full-time dietary
aide position in October at $5.50 per hour and due to her earned
income she became ineligible for assistance.

variation Another welfare recipient who was working at the
hospital in housekeeping presented some real issues with non-
cooperation. On most Mondays, she came in an hour or two late.
She frequently did not show up on Fridays. She argued about
assignments. Initially, the welfare recipient called in to make
excuses for absences. When the case manager intervened, the
welfare recipient said that her supervisor treated her unfairly.
The supervisor presented a different picture, but responsibility
for determining good cause, failure to cooperate and sanctioning
rests with the case manager. The welfare recipient was assigned
to a different floor and a new supervisor, but the same problems
with absences and arguments continued and in fact, there were
more absences. On one occasion, she missed 3 days of work
without calling and then showed up 2 hours late. At that point,
the hospital told her not to come back. The case manager advised
the welfare recipient that as she had been warned previously, she
was going to be sanctioned for failure to cooperate with her work
activity requirement and that her check would be reduced 23
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percent for a minimum of 3 months or until she agreed to
cooperate. This recipient has 2 children and no other income, soO
her check was $176 a month. With the reduction, it will now be

$132 a month.

Is the money Ms. Smith received while in the work experience
program from July - October taxable income? Is it subject to
employer taxes such as FICA and FUCA?

47 YEAR-OLD FEMALE

# OF CHILDREN IN HOME 3 (1 MINOR CHILD AND 2 GROWN CHILDREN)

GRANT AMOUNT $145

OTHER INCOME | $0

WORKFARE ASSIGNMENT 30 HRS WKLY AS DIETARY AIDE
PLACED BY STATE? YES

TRANSPORTATION COST NONE, PROVIDED BY CHILDREN
CHILD CARE COST NOT NEEDED

WORK PLACEMENT JULY'26 -- OCTOBER' 96

HOW LONG IT LASTED 4 MONTHS

WAS GRANT SIZE CONSIDERED NO

IN MAKING ASSIGNMENT?

PRE-ASSIGNMENT PREP ADULT BASIC EDUCATION, LIFE SKILLS
JOB CLUB, JOB SEARCH

EDUCATION LEVEL COMPLETED 8TH GRADE
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200 Constitution Avenue NW,
Room 8-2312
Washington, D.C. 20210
Phone 202-219-6197
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May 16, 1997

TO: Dianna Fortuna

FAX: 456-7431

FROM: Stacey Grundman

# OF PAGES: 3 + cover

MESSAGE: As discussed, attached are: (1) our additional
proposed talking point (sent to Elena by Scth this
morning) and (2) options memo prepared by UUSDA

on the Food Stamps under 6 issue (sent by USDA to
us on 4/23). Call if you need anything else.
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DRAFT
Suggested addition to White House Talking Points on FLSA - 5/16/97

We are committed to implementing welfare reform, but we are also committed to the Fair Labor
Standards Act and the minimum wage. While the Labor Department’s analysis is based
exclusively on a reading of the law, it is also (rue that paying the minimum wage is essential to
achieving one of the fundamental goals of welfarc reform --- moving welfare recipients into real
jobs at tair wages that will allow them to break the cycle of dependency. Anything less would
deprive working welfare recipients of the dignity of work and the ability to support their families.
The President fought hard to make the minimum wage a living wage --- working welfare
recipients are not and should not be excluded.

A C.\‘() 5(434/_@\
C@UM Kyl = /! 6/ 97






@003

P4,23/397 15:55 PROGRAM DEVELOPEMENT DIVISDN -+ 202 219 go1g ' NO.423  P@92/aE3
V. .
TANF WORKFARE F1X

¢ Section 20 of the Food Stamp Act contains specific exemptions from food siamp workfare.
Exemptions are provided for, among others, parents or other caretakers of a dependent
child under 6 years old (between 1 and 6 in some States for three years), sudents,
individuals participating in drug or alcohol treatment prograins, and parents or other
Caretakers of a dependent child who are members of a household which include another
member that is subject (o workfare or is employed full time.

» States are required under PRWORA to make TANF recipients work 20 hours weekly to
retain eligibility; this requirement will increase 10 30 hours in 7 years. Some households'
TANF benefits, however, may not be large enough 10 cover 20 (or. later, 30) hours per
week of work at the minimum wage.

* One means to address the TANF workfare problem would be to exclude able-bodied-TANF
recipients from food stamp workfare exemptions. This would allow States 1o combine a
houschold’s TANF and food stamp benefit when determining the workfare obligation.

*  We have three options for excluding able-bodied-TANF recipients from food stamp
workfare exemptions:

1. We may advise States to exclude able-bodied-TANF recipients trom food stamp
workfare exemptions through means of the Simplificd Food Stamp Program.
The simplified program was designed specifically ta be the vehicle for
creating conformity between TANF and the Food Stamp Program. Srtaies can
exclude able-bodied TANF recipients from food stamp workfare exemptions _—.
simply by adopting TANF rules relating o workfare. States, however, may /
make other changes w workfare beyond removing the exemptions for able-bodicd-
TANTF recipients. For example, States may choose to adopt TANF's less restrictive
workfare participation protections in place of the protections afforded participants
under the Food Stamp Act. '

2. We may grant States waivers of Section 20 to cxclude able-bodied-TANF
recipients from food stamp workfare exemptions. Waivers have the advanuage of
being narrow and targeted; there is no potential for States to make additional
changes to food stamp workfare requirements. The waiver option, however, may
be unpopular with States because waivers are subject to a number of Federal
requirements. For example, waivers are time-limited and must be reevalyated
periadically. Waivers may also be undesirable from a Federal standpoint. The
Food and Consumer Service has taken the position that the intent of wajvers is to
test and evaluate new procedures, not (o provide States with operational
alternatives. Granting 30 waivers or more in this area would undermine FCS§’ >
position. Finally, waivers of food stamp workfare eXemplions may be questionable '
legally. The Food Stamp Act prohibits waivers of the exemptions from work \

requirements in Section 6(d). Section 20 of the Act, while not prohibiting wajvers
ol work exemptions, is predicaled on Section 6(d). Thus, while waivers of Section
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20 to eliminate workfare exemptions for able-bodied-TANF recipients may he
technically permissible, they may contradict the spirit of the law.

3. We may make a legislative change to Section 20 of the Food Stamp Act to allow
States to require able-bodied TANF recipients to participate in workfare under
TANF rules. Legislation would provide a permanent solution to the TANF
workfare issue, unlike a waiver which would need to be peniodically reevaluated. It
also would not cail attention to the simplified Program and its risks. A legislative
change could be written as a technical amendment which would make it less likely
that the change would be a subject of controversy. It is unclear if the Agriculeare
Committee will take up a food stamp technical amendment package. If 3 legislative
change is drafted, however, and legislation delayed, the other two options could
always be recxamined. A drawback (o making a legislative change is that
legislation can be unpredictable. Congress may select a different solution to the
problem of a TANF participant's inability to meet the 20-hour-a-week work
requirement than the one which we suggest. Far example, Congress may eliminate
the problem by allowing participants (o be reimbursed for workfare at a rate below

the minimum wage.
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SUBJECT: TANF Workf@ Parents or Caretakers of Dependent Children

TO:  All Regional Administrators
Food and Consumer Service

Enclosed is a letter to State Comnmissioners addressing the issue of combining Food
Stamp and Temporary Assistance for Needy Families (TANF) program benefits when
determining a participant’s workfare obligation. This issue has been raised as a result of the
recent announcement by the Administration that TANF related work activities are subject 1o
labor protections including the Fair Labor Standards Act and, therefore, as a general matteg
participants must be paid at least the minimum wage rate.

The enclosed letter offers an option for fesolvingithe workfare problem for TANF
recipients who are subject to the TANF work irement and who are also parents or

caretakers of dependent children under 6 years old (and therefore exempt from workfare
requirements). Please transmit it to States immediately. If you or your staff have questions or
concerns relative to this option, please contact Matthew Crispino at (703) 305-2519.

Yvette S. Jackson
Deputy Administrator
Food Stamp Program

Attatchment
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State Commissioners

The Administration has recently announced that participants in the Temporary
Assistance for Needy Families (TANF) Program are subject 1o labor protections including the
Fair Labor Standards Act and, therefore, as a general matter, participanis must be paid at least
the minimum wage rate for their work activities. States are required under the Personal
Responsibility and Work Opportunity Act of 1996 to make TANF recipients work 20 hours
weekly; a requirement that will increase to 30 hours by the year 2002. Some households’ >
TANF benefits, however, may not be large enough to cover 20 (or, later, 30) hours per week )
of work at the minimum wage.

States can enable most/houscholds to meet the TANF work requirement, however, by
combining participants’ food stamp benefits and TANF grants when calculating their work
obligation. This can be done through either workfare or a wage supplementation program
(under a wage supplementation program, the value of benefits are cashed out and provided to
an employer who in rurn pays the money to participants as a wage.). Combining benefits will
ensure that most individuals receive sufficient public assistance to meet the work obligation
while adhering to the FLSA. T T

Furthermore, for those TANF households normally exempt from food stamp workfare
because they are parents or caretakers of a dependent child under 6 years old (between 1 and 6
in some States), States may use the Simplified Food Stamp Program-to-ensure-that-work—

) . requirements-and-minimum-wage-protections-do-not-conflict.- The simplified program was
designed specifically to be the vehicle for creating conformity between TANF and the Food
Stamp Program. States can include parents or other caretakers of a dependent child under the
age of six in food stamp workfare simply by adopting TANF rules relating to workfare
exemptions. Simplified programs must be cost neutral. Because removing the workfare
exemption for parents or caretakers of dependent children will not increase program costs, we
will provide prompt approval to such Wtes may include omer'ir—fﬁémﬂe\
substifuti ' Costs. ) o

]

For additional information regarding the application and conditions for operating this
SFSP, please contact Matthew Crispino at (703) 305-2519. Mr. Crispino’s mailing address is
Food and Consumer Service - Food Stamp Program, 3101 Park Center Drive, Alexandria,
VA 22302.

Sincerely, W
/\ﬁ\(\m\—ﬁ |

Regiona! Administrator

I.data/shared/pdb/TANEF Warkfare Fix -



Talking Points on FLSA
5/16/97; 2:20 p.m.

The Labor Department has concluded that the Fair Labor Standards Act (FLSA) applies
to welfare recipients in workfare or other subsidized employment programs in the same
way as that law applies to all other employees.

This means that many, if not most, welfare recipients in these programs will receive at
least the minimum wage for their work activities.

Welfare recipients in these programs will not have to be paid the minimum wage if they
fall within the FLSA’s exception for “trainees.” Some states will probably try to
structure their workfare programs so that recipients fall within the “trainee” exception.

In most cases in which the minimum wage is required, both cash assistance and food
stamps will count toward the minimum wage. The Department of Agriculture will take
necessary administrative action to ensure that food stamps can be counted to the greatest
degree possible.

This will not affect the work requirements of the welfare law. States will still be able to
meet those requirements, by placing people in private sector jobs (where the minimum
wage already applies) and in workfare programs. With both cash assistance and food
stamps counting toward the minimum wage, very few states will have to increase their
assistance payments. In fact, every state but one (Mississippi) can comply with the
welfare law’s current work requirements (now 20 hours per week for a welfare recipient)
and pay minimum wage without increasing their current benefit level.

Far from undermining the welfare law, paying welfare recipients the minimum wage
required by the law promotes the goals of welfare reform by giving people the abxhty to
support their families and break the cycle of dependency.

The Labor Department will provide guidance within the next week or two on the specifics
of this pelicy-and will engage in extensive consultation with states on how to apply this
peliey-with the least disruption.

The Treasury Department is still exploring how the tax laws apply to welfare recipients in
workfare programs. We hope to be able to give states an answer to that question very
shortly.
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Q&A

Won’t this end welfare reform as we know it by making work more expensive?

Not at all. With both TANF and food stamps counting toward the minimum
wage, every state except Mississippi will be able to give welfare recipients
workfare slots for 20 hours each week (the welfare law’s current work
requirement) without raising their benefit levels. And of course states should be
trying to place welfare recipients in private sector jobs where the minimum wage
already applies.

Are most welfare recipients who are working going to be considered
“employees™?

Most welfare recipients participating in the work activities described in the new
welfare law probably will count as “employees,” entitled.to the minimum wage,
under the FLSA. But some individuals, engaged in such activities as job search,
vocational education, and secondary school, may count as “trainees” instead. The
Labor Department will advise states on how the FLSA applies to particular
programs and individuals engaged in them.

What’s the differe_nce between a trainee and a worker under FLSA?

An individual is in training if;

. Training is similar to that given in a vocational school,

. Training is for the benefit of the trainee;

. Trainees do not displace regular workers;

. The employer derives no immediate advantage from the trainees’
activities;

. Trainees are not entitled to a job after training is completed; or

. The employer and trainee understand that the trainee is not paid.

Can Food Stamps count as wages?

We believe that through waivers or other mechanisms such as the Simplified Food
Program option now in law, states will be able to count food stamps toward the
minimum wage for all those required to work under the new welfare law.

¥
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Does this mean welfare recipients in workfare and other subsidized employment
programs can unionize?

No -- that is a different question entirely. Whether and when workers can
unionize is a function of the National Labor Relations Act. The National Labor
Relations Board, an independent entity that administers that Act, has not ruled on

the unionization question.

Would the Administration support or oppose legislation to exempt welfare
recipients from the minimum wage laws?

We would oppose legislation that flatly exempts welfare recipients from the
minimum wage law. The Administration believes that people who work should

be paid at least the minimum wage.

Would you oppose any legislation addressing this issue?

Not necessarily, but any legislation would have to be consistent with our support
for the minimum wage. In determining how the minimum wage law applies to -
workfare, the Administration has had to address a host of technical issues that
Congress did not deal with in passing the welfare law. If Congress wants to
address these issues, the Administration will consider the proposals carefully. But
any legislation must reflect the Administration’s position that people who work
should be paid at least the minimum wage.

6*{2;210
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MAZUR_M @ At
04/23/97 03:46:00 PM

Record Type: Record

To: Cynthia A. Rice

cc:
Subject: taxing workfare/welfare benefits

Cynthia,

It seems to me that IRS will not be getting helpful advice out very soon on the
issue of what types of welfare/workfare payments are taxable for income and
payroll tax purposes. It might be appropriate to put together a joint DPC/NEC
decision process that would develop legislative options in this area and run
parallel to the process involving IRS. | could imagine a proposal being
developed that would simply codify current practice in the area of taxation and
provide some reasonable safe harbors for tax treatment and that would cost
nothing in terms of foregone revenue (because the legislation just followed
current practice). Alternatively, the exclusion for benefits could be expanded
at some revenue cost.

What do you think about this?
Mark
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Section 61

Whether an amount received by an
individual is excludable from his gross
income under section 117 of the Code
depends upon the facts and circum-
stances under which the payment is
made. The exclusion provision ap-
plies only to a scholarship or fellow-
ship grant. A scholarship or fellow-
ship grant, as defined in section 1.117-
3 of the Income Tax Regulations, is
an amount paid to or for the benefit
of an individual to aid him in the
pursuit of studies.

Section 1.117-4/¢c} of the regula-
ttons provides, in part, that any
amoun: or amounts paid or allowed
to, or on behalf of, an individual to
enable him to pursue studics or re-
search shall not be considered w0 be
an amoun: received as a scholarship
or fellowship grant if such amount
represents compensation for past, pres-
eat. or {uture emplovment scrvices, if
such amount represents Davment for
services which are subject to the di-
reciion or supervision of the grantor,
or if such siudles or research are pri-
marily for the beneflit of the grantor.
Anv of these conditions will negate the
existence of a scholarship or fellow-
ship grant as defined in these regula-
tions.

The Supreme Court of the United
States in the case of Bingler v. John-
son, 391 U.S. 741 {1969), 1968-2
C.B. 17. consistent with the regula-
tions under section 117 of the Code,
held thai the ordinary meaning of the
term scholarship or fellowship is a
relatively  disinterested, ‘“‘no-strings”
educational grant, with no require-
ments of any substantal “quid pro
quo” from the recipieni.

In the instant case although the
activities of the inttrns may be of
educational value to them, the
amounts were paid for services per-
farmed by them in connection with
the operation of the Congressman’s
office. See Rev. Rul. 71-539, 1971-2
C.B. 102.

Accordingly, the amounts received
by the interns are compensation for

24

services performed and are not exclud-
able from gross income under section
117 of the Code. but are includible in
their gross income under section 61.

Section 162ia% of the Code pro-
vides, in part. that there shall be
allowed as a deduction all the ordinary
and necessary expenses paid or in-
curred during the taxable year in
carrving on a irade or business, in-
cluding a reasonable allowance for
salaries or other compensation for
personal services actually rendered.

Accordingly. the Congressman mayv
deduct the amounts paid 10 the in-
terns as an ordinary and necessary
business expenie within the meaning
of section 162 of the Code. Sec Revw.
Rul 73-46+4. 1873-2 C.B. 33.

26 CFR 1.61-1: Gross tneome.
(Also Sections 3121, 3306, 3201; 31.312
ta)-1, 3133065 -1, 31.3401{a}-1.}
Payments under Comprehensive
Employment and Training Act. Pay-
ments received by a trainee, in a
program under titles 1 and I of
the Comprehensive Employment
and Training Act, for services per-
formed during on-the-job training
for a private construction company
or for work experience in a city
clinic are includible in gross in-
come; however. allowances re-
ceived for participation in a pro-
gram, or to enable the trainee to
participate, and not fcr the per-
formance of services are excludi-
ble from gross income. The FICA,
FUTA, and income tax withholding
requirements with respect to such
payments are also set forth.

Rev. Rul. 75-246

Advice has been requested concern-
ing the Federal income and empioy-
iment tax treatment of payments made
and received under titles [ and IT of
the Comprehensive Emplovment and
Training Act of 1973 (CETA), 29
U.S.C. Sections 811-831 (Supp. Il
1973).

The stated purpose of the CETA
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is to provide job training and employ-
ment opportunities for economically
disadvamtazed, unemploved, and un-
deremploved persons and to assure
that wraining and other services lead
to maximum emp{oyment opportuni-
ties and enhance sclf-sufficiency by
establishing a flexible and decentral-
1ized system of Federal, state, and local
programs.

The CETA authorizes the Secretary
of Labor to enter into grant agree-
ments to provide financial assistance
from appropriated funds through 2li-
gible applicants (including, among
others, a qualified prime sponsor such
as a state or, within certain lLimita-
tions, a unit of the general local gov-
ernment} to accomplish the purposes
of the CETA.

Tide I of the CETA relates to com-
prehensive  manpower  services, and
title 11 relates to public emplovment
programs,

The specific questions to be resolved
are whether the amounts reeeived by
programs in
various  siwuatons are incladible in
their gross incomes under section 61
of the Internal Revenue Code of
1954, and whether the paver of such
amounts is required to withhold and
pav  employment taxes on such
amounts,

Section 61(a) (1) of the Code pro-
vides that, except as atherwise pro-
vided, gross income means all income
from whatever saurce derived, includ-
ing compensation for services.

individuals under the

Dishursements by a governmental
unit that are made to individuals in
the interest of the general welfare
where services are not rendered are
excludable {rom the gross income of
the recipient. The determination as to
uhcthcr [ pavments under work-train-
ing programs are mclud:ble in a partic-
[pant's gross INCome 1ests on whether
the activite v Tor which ﬂlﬁ‘_{_m\ﬂ‘f'n[ﬁ
are recen ed 1s basicallv the pertorm-
ance 6l services or is only participa-

tion 1 A training pmmam ‘that pro-

motes the gong:gl welfare. If  the
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activity _engaged nis basically the
@mance of services. the payments
are compensation for services ren-
dered, and are includible i the gross
income of the recipient. Converselv.
if_the activity amounts only to par-
ticipation I a training program, i
payments are_in_the nature of reliel
payments made for the promotion of
the general wellare and are exclud-
able Trom the gross income of the
recipient. o
In chapters 21, 23, and 24 of sub-
title C of the Code, employers arc
charged with the duty of withholding
Federal income tax and collecting and
paying Federal emplovment taxes
with respect to wages paid to their
emplovees. These provisions are
found in section 3402 of the Code,
relating to the Collection of Income
Tax at Source on Wages; sections
3102 and 3111 of the Federal Insur-
ance Conuibutions Act  (FICA),
relating to the deduction and pay-
ment of FICA taxes; and section 3301

i of the Feceral Unemployment Tax
. Act (FUTA), relating to the payment
- of FUTA tax.

-

LR A,

/
3
S

For purposes of withholding in-
come tax, deducting and paving FICA
taxes, and paving FUTA tax, the term
“wages” is defined, with exceptions
not here material; as all rernunecration
for emplovment. Sections 31.3401(a)-
I, 31.312i{a}-1, and 31.3306(b)-1,
respectively, of the Employment Tax
Regulations.

An individual is an employce for
Federal employment tax purposes if
he has the status of an employee under
the usual common law rules applicable
in determining the emplover-emplovee
relationship. Guides for determining
whether the relationship exists are
found in three substantially similar
sections  af the Employment Tax
Regulations, namely, sections 31.3121
(d)-1, 31.3306(0-1, and 31.3401(c)-
. Generally, the relationship of em-
plover and employee exists when the
person for whom the services are per-
formed has the right to control and

_the_

direct the individual who performs
the services not only as to the result
to be accomplished by the work but
alsa as to the details and means by
which  that result s accomplished.
That is, an employee is subject to the
will and control of the employer not
only as to what shall be done but as
to how it shall be done. In this con-
nection, it is not necessary that the
emplover actually direct or control the
manner in which the services are per-
formed; it is sufficient if he has the
right to do so. The night to discharge
is also an important factor indicating
that the person possessing that right
is the employer.

The above income tax and employ-
ment tax principles are illustrated in
a number of revenue rulings, such as
Rev. Rul. 63-136, 1963-2 C.B. 19,
which holds that bencfit pavments
made to individuals under the Area
Development Act or the Manpower
Development and Training Act of
1962 are not includible in the gross in-
come of the recipient because they
are intended to aid the recipient in
his eflorts to acquire new skiils that
will enable him to obtain better em-

ployment opportunities and, therefore,

are in the nature of unemplovment
relief pavments made for the promo-
tion of the general welfare.

Rev. Rul. 74-413, 1974-2 C.B. 333,
holds that payments to pacticipants in a
state program established to provide
short-term employment in disaster re-
lief activities for unemployed indi-
viduals and funded under the Man-
power Development and Training Act
of 1962, are compensation for services
and are includible in the participants’
gross incomes under section 61 of the
Code and subject to income tax with-
holding under section 3402, but not
subject to FICA and FUTA taxes
because the participants are em-
plovees of the state excepted from
employment for purposes of the FICA
and FUTA taxes. Rev. Rul. 63-136 is
distinguished 1n Rev. Rul. 74-413
since the overriding purpose of the

Section 61

program in the latter Revenue Ruling
1s to provide the participants with
compensation for services and not to
provide them with training or retrain-
ing that would enable them to obtain
better emploviment opportunities.

Rev. Rul. 63-139, 1963-1 C.B. 31,
as clarified by Rev. Rul. 66-240, 1966-
2 C.B. 19, holds that payments made
to enrollees in the work-training pro-
gram established under title I-B of
the Economic Opportunity Act of 1964
are includible In an enrollee’s gross
income, since the enrollee is receiving
“wages” for services performed, even
though such services embody some
degree of training

Rev. Rul. 71-425, 1971-2 C.B. 76,
holds that payments made bv a state
welfare agency in lieu of (and in
amounts no greater than) the normal
relief allowance, to participants in
work-training programs under title
V' of the Economic Opportunity Act
of 1964, are not includible in the
gross income of the recipient and are
not wages for employment tax pur-
poses, since the payvments are measured
bv the personal or familv need of the
recipient rather than the value of any
services performed. .

The above principles are applied
to the case of a state that, as a prime
sponsor under titles T and 1I of the
CETA entered into a grant agree-
ment with the United States De-
partment of Labor to provide com-
prehensive manpower services and
public employment programs that in-
clude bath work experience and class-
room training activities. The situa-
tions that developed in this case and
the income and employment tax treat-
ment of pavments made in each situa-
tion are set out below.
(1).—The

Situation trainee 1§

training, and educational trainin g de-
signed to upgrade basic_skills (such
as remedial education), in a classroom
or institutional setting. The training
is provided by both public and private

agencies in courses having a duration

25
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of 104 weeks or less. The trainece per-

forms no_services for the training
nf’encx The traince reccives from the

state” as prime sponsor an a]lowance
described "belo“ Tor his parucmauon

In the training acuvity.

The basic allowance pard to a
tramee who 15 not a recrplent of pub-

————
lic asSistance)is an_amount equal to

2L dbk
the minimum hourly y wage under_the
Fair Labor Standards Act icurrentl\
S?WB + $5 per week for
each dependent over two up to a
maximum of $20 per week for six or
more  dependents ﬂus “additional
reasonable allo where appro-
e hgne 2

priate, for meals, travel transporta-
tion, subsistence, emergency, and other
purposes, up to 2 maximum of $5 per
week.

The _trainee L{'ho Is_a recipient of

public assxsmncg} pald an _incentive
allowance of $30 per week n llf:u of

basic allouances
Income tax treatment accorded pay-

ments in Situation (1} .—Because the

parucipant is merely engaged in_a
tramm'f__pro?fra'n in \\h1cb he _per-
forms no services for the training
2gency, “the payments_hc_recelves are
in the nature of relicf payments made
for the pror_ﬁcﬁranmof the general wel-
fare. Accordingly, such | payments are
not includible in the gross income of
the recipient under section 61 of the
Code.

Employment tax treatment accorded
payments in Situation (1).—Since the
trainee performs no services for the
training agency and the allowance
paid to him is not directly related to
any services performed, there is no
employer-emplovee relationship be-
tween the trainee and the training
agency, and the allowance the trainee
receives is not remuneration for em-
ployment. Accordingly, the payer of
the allowance is not obliged to with-
hold income tax, nor to deduct and
pay FICA taves, nor to pay FUTA
tax, with respect to the allowances.

Situation (2).—The trainee is given
on-the-job training by a privately

26

owned construction 1_company selected

the CETA by a medlcal clinicfowned

facts show thal the compam has and and

exercises the defrree 01 drrccnon and

by the state as the : prime sponsor The
2y the

eon;rol"c')vex t_he tramee to estabhsh
an emplmer eleoyee relatlonshp
under thé usual common law rules.

The company recewes thC tramees
e e

tion for wﬁrch trammo is bemg grven
The compan\ s trammg ‘expenses are

oy s v

relmbursea by the prim

e U DN

4 maximum of 50 per

ent of thc

—
amount pard to the tramee

Income tax treatment accorded
bavments in Situation (2).—Because
the activity in which the trainee is
engaged is basically the performance
of services, the amounts he receives
therefor are compensation for serv-
ices rendered, even though the services
embody some degree of training. Ac-
cordingly, such payments are includi-
ble in the gross income of the re-
cipient under section 61 of the Code.

Employment tax treatment accorded
ftayments in Sttuation (-).—TnL pay-
ments made by the _company_to_ thc

lrainee are based on an hourlv- rate
—"—'\—_ _____________ PR ————
for the Ume spent and are re part of the
company s waoe structure The_ pay-

e
ments _their character as

and operated by a \ The facts

——tl
show that the cm' Has and exercises

the” degree "of “direction and'control
over the trainee to establish an em-
ployer-employee relauonshxp under
the usual common law rules. In addi-
ticn o the work _experience, the pro-
gram involves a fsmall " amount  of

counseling and classroom_training]
The city receives the txamces sery-
ices, and the trainee_receives $2 per
Ices, and the tr

hour for the time durrr{;*whrch he re-
and classroom trammg One fourth of
the amount per hour paid the trainee

is_paid_from funds furnished to the
city by the state as 5_the prime spons or.

In addition, the trainee may receive
an allowance, on E?Basrs ,
to_cover certg_rp__e}penses incident to
the training - ltems for which such
allowances mav be provided include
travel and transportation expenses;
payments for auto insurance, to make
the trainee’s presence at the clinic
possible: or expenditures for work
clothing, withocut which he could
not engage in the work training ex-
perience.

P 3.-'.//‘1'_/ et

Income tax treatment accorded pay-
ments in Situaiion (35, ~—Bccause [hL
activity in which the trainee is en-

wages even though gh the services_for
whic t._ey._;z.r.s,m%d.e_._gmbgd)uome
degree of training for which the com-
pany 1s reimbursed. The facts show
that an emplover-employee relation-
ship exists under the usual common
law rules. Accordingly, the payments
made by the company to the trainee
are “wages” with respect to which the
company is required to withhold in-
come tax under section 3402 of the
Code, to deduct and pay FICA taxes
under sections 3102 and 3111 of the
Federal Insurance Contributions Act,
and to pay FUTA tax under section
3301 of the Federal Unemplovment
Tax Act.

Situation {3).—The trainee s
v ; xperi 1c em-
given work experience in a pu e

lovment progtam under title II of
poyment program ur

gaged Is Easrcdl the per‘ormance
emboav some dea-r“fe:'of trammg, the
$') per hour the trainee receives there-
for is compensation for seh' Ten-
dered. Accordmn]\ such ')a\mems are
includible in the gross income of the
recipient under section 61 of the
Code.

g&\'ever) anv allowance that _the
tramnee receives is provided only to
make possible the trainee’s pamcrpﬁ-

tion 1in the trammO_Qrovram There-
fore such L payments are in the ; nature

of relxef payments mg@_ﬁgum_

otion of the Ueneral \\elfare and are

the recipient.

Employment tax treatment accorded
payments in Situation (3).—Except
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for allowances, payments made bv the
city to the trainee are based on an
holurly rate for the ume spent and are
part of the wage structure. The pav-
ments maintain their character as
wages even though the trainee is
absent briefly from the job to attend
school and receive counseling, and
even though one-fourth of the amount
per hour paid the trainee comes from
funds furnished to the city by the
prime sponsor. The facts show that an
employer-employee relationship exists
under the usual common law rules.
Accordingly, in making the per-hour
payments to the trainee, the city is re-
quired to withhold income tax on the
payments under section 3402 of the
Code.

However, for purposes of the taxes
imposed by the Federal Insarance
Conrtributions  Act, section 3121(b)
(7) of that Act excepts from the
definition of “employment” services
performed in the emplov of a state or
any political subdivision thereof. Sec-
tion 3306(ci(7) of the Federal Un-
employment  Tax  Act contains a
similar provision. Accordingly, the city
is not required to deduct and pav
FICA taxes nor to pay FUTA taxes
with respect to the pavments.

When social security coverage is
desired for employees whose services
are excepted from “employment,” as
here, by section 3121(b) (7) of the
Federal Insurance Contributions Act,
the coverage may be obtained only by
means of an agreement between the
state and the Secretary of Health,
Education, and Welfare, entered into
pursuant to section 218 of the Social
Security Act, as amended, 42 U.S.C.
418 (1970)

With respect to any allowance of
the kind described in this situation,
sm?c such payments made to the
trainee are in the nature of relief pay-
ments made for the promotion of the
2eneral welfare and are excludable
from the gross incomes of the recipi-
ents. thev are not remuneration for
ervices and are not “wages.” Ac-

cordingly, the payver of such allowances
is not obligated to withhold income
tax nor to deduct and pay FICA
taxes, nor to pay FUTA tax with re-
spect thereto.

26 CFR i.61-1: Gross income.

Guidelines that the Service will use for
advance ruling purposes in determining
whether certain transactions purporting to
be leases of property are. in fact, leases
for Federal income tax purposes. See Rev.
Proc. 75-21, page 715.

26 CFR 1.61-1: Gross income.

A Revenue Procedure setting forth the
information and representations required
10 be furnished by a taxpayer submitting
a request for an advance ruling concerning
whether a transaction purporting to be 3
leveraged lease within the meaning of Rev.
Proc. 75-21, page 713, this Bulletin, is in
fact a lease. See Rev. Proc. 75-28, page 752.

26 CFR 1.61-1: Gross income.

Whether income from testamentary trust
is includible in gross income of recipient.
See Rev. Rul. 73-68, page 184.

20 CFR 1.61-]:

Whether the taxpaver has income from
the fluctuation of foreign currency. See
Rev. Rul. 75-109, page 69.

Gross income.

26 CFR 1.61-1: Gross income.

Whether stipends received under title I
of the Domestic Volunteer Service Act of
1973, Pub. L. 93-113 1973-2 C.B. 411,
95rd Cong., Ist Sess. {October 1, 1973)
are compensation for services. See Rev.

Rul. 75-209, page 50.

26 CFR 1.61-4: Gross income of farmers.
(Also Sections 37, 162, 170, 1402, 7805;
1.37-3, 1.162-12, 1.1704-1, 1.1402(a)-I,
301.7805-1.)

Crop shares received as rent;
contributed to charity or used as
feed. The fair market value of crop
shares received as rent by a farmer-
landiord, which are contributed to
a charitable organization or are
used as feed in the farming opera-
tion, must be included in the
farmer-landlord’'s gross income at
the time of such contribution or

Section 61

use. The taxpayer is considered to
have made a charitable contribu-
tion under section 170 of the Code
or becomes entitled to a deduction
under section 162 at the same
time and in the same amount as
the income recognized. Taxpayer
may be entitled to use the optional
method of determining net earn-
ings from self-employment under
section 1402(a) and the retirement
income credit under section 37.
Rev. Ruls. 56-496 and 63-66 modi-
fied.

Rev. Rul. 75-11

Advice has been requested concern-
ing the Federal income tax treatment
of the disposition of crop shares re-
ceived as rent under the circumstances
described below.

Stituation (1). During 1972 a farm-
er-landlord who files his returns on the
calendar yvear basis coniributed crop
shares received bv him as rent to a
charitable organizatiorn described in
seciion 170{c) of the Iaternal Reve-
nue Code of 1934 In 1973 the crop
shares received by the charitable or-
ganization in 1972 were sold by it
for cash.

Situation (2). During 1972 the
farmer-landlord used crop shares re-
ceived by him as rent as feed in his
farming operation.

Section 61 of the Code states that,
except as otherwise provided, gross
income means all income from what-
ever source derived, including, among
other things, rents.

Section 1.61-1{a) of the Income
Tax Regulations provides that gross
income includes income realized in
any forin, whether in money, prop-
erty, or services.

Section 1.61-4 of the regulations
provides. in part, thas crop shares
(whether or not considered rent un-
der state law) shall be included in
gross income as of the vear in which
they are reduced to moneyv or its
equivalent under both the cash and
accruai methods of accounting.




Section 32
States Supreme Court in [, D. Adams
Manufacturing Co.v. Storen et al., 304
U.5. 307 (1938), where the Court up-
held the constiwtionality of the In-
diana Gross fncome Tax Act of 1933,

Partnerships are subject to the In-
diana gross income tax, and if the
tax imposed upon the receipt
gross income by the partnership has
been paid by the partnership, such
gross income is exempt from the tax
when received by the individual mem-
bers. For Federal income tax pur-
poses, partnerships are not treated as
taxable entities, but the members there-
of are liable for tax in their individual
capacities. Section 701 of the Internal
Revenue Code. The taxable income
of a partnership is computed, for Fed-
eral income tax purposes, in the same
manner and on the same basis as in
the case of an individual, with certain
exceptions not material here. Thus, if
a tax paid to a State by an individual
is deductible under scction 164 of the
Code in computing the individual’s tax-
able income, the same tax would be
deductible in computing the taxable
income of a partnership.

Accordingly, it is held that in com-
puting the taxable income of a part-
nership and the distributable shares of
the partners, the Indiana gross income
tax paid by a partnership on account of
the receipt by it of gross income is de-
ductible from partrership gross income
under section 164 of the Code. The
partnership tax is not ailowable as a
deduction to the partners, but they
are not precluded from claiming the
optional standard deduction under
section 141 of the Code.

T.T. 3766 is hereby superseded since
the position therein is set forth under
the current law in this Revenue Ruling.

26 CFR 1.61-1: Cross income.

Proceeds of matured National
Service Life Insurance contracts
and dividends paid on unmatured
contracts are not inciudible in gross
income; interest on dividends left
on deposit is includible in income

76

aof |

in the taxable year received or

credited.
Rev. Rul. 71-306

Advice has been requested whether
pavments of the proceeds of matured
insurance contracts issued under the
National Service Life Insurance Act
of 1940, payments of dividends on un-
matured Insurance contracts issued
under such Act, and payments of in-
terest earned on such dividends left on
deposit with the Veterans’ Adminis-
tration are subject to Federal income
taxes.

The National Service Life Insur-
ance Act of 1940, Public Law 801,
Seventy-sixth Congress, 54 Stat. 1008,
as amended, was reenacted by Public
Law 85-857, 72 Stat. 1105, 38 U.S.C.
701-725.

The following is provided with re-
spect to the taxation of benefits admin-
istered by Veterans’ Administration at
38 U.5.C.3101{a):

(a) Pa}n‘C'l[S of benefits due or to be-
come due under any law administered by
the Veterans' Administration * ¥ * aﬂq
such payments made to, or on account of, a

benechciare shali be exempt from taxa-
tion

The Administrator of Veterans' Af-
fairs is authorized to pay dividends on
National Service Life Insurance con-
tracts. The dividends may be left on
deposit with the Veterans’ Administra-
ticn or received in cash at the option
of the insured. Dividends left on de-
posit with the Veterans’ Administra-
tion earn interest that is credited to the
insured’s account. Both the dividends
and interest thereon, if any, are with-
drawabie by the insured at any time.

It is held that both the proceeds of
matured insurance contracts issued
under the National Service Life Insur-
ance Act of 1940, as amended and re-
enacted, and the dividends paid under
unmatured contracts are not subject
to Federal income tax. However, the
interest eamed on dividends left on
deposit with the Veterans' Administra-
tion is includible in gross income in the
taxable year received or made avail-
able to the insured. See Revenue Rul-
ing 57-441, C.B. 1957-2, 45,

26 CFR 1.6]-1: Gross income.
(Also Sections 3306, 3401 ; 31.3306(5)-1‘
31.3401 (a)-1.)

Payments made by a State wel.
fare agency to participants in work
training programs under Title V of
the Economic Oppodumty Act of
1964 are not includible in gross
income and are not wages for em.
ployment tax purposes; Revenue
Ruling 67-144 modified.

Rev. Rul. 71-42

Advice has been requested whether
payments of amounts derived from
funds supplied by a State welfare
agency, made to participants in pro-
arams under Title V of the Economic
Opportunity Act of 1964, Public Law
88-132, 42 U.S.C. 2701, and similar
programs are includible in the gross
incomes of the recipients for Federal
income tax purposes and are “wages”
subject to the withholding of income
tax and the taxes under the Federal
Insurance Contributions Act.

The State welfare agency requires
individuals on a welfare roll who are
ablc_!o work to p“x;t_]ai)ate in work ex-
uenence projects that it sponsors or
administers under Title V of the Eco-
nomic Opportunity Act of 1964. The
agencv _makes the work assignments
and ‘makes the only ] payments the par-
ticipants receive in connection with the
work. A participant receives payments
at a rate equal to the prev ailing hourly
rate for similar work in the community
or the minimum rate established by the
Srate T3 for such w ork, whichever is
Jncrher The participant works only the
number of hours that produce a pay-
ment equal 'to the relief allowance he
and his” family would receive in any
one month period. If a participant
mcurs transportatlon cxpenses to and
from “work or other expenses, such as
the cost of safety equipment requlred
for the work, the additional cost is met
bv an_increase in the number of hours
worked by hlm

The question is whether the pay-
ments received while the participant is
engaged in the work related program
are compensation for services per-

R




formed or are in the nature of welfare designed to teach the participant work

payments.

Section 61(a) (1) of the Internal
Revenue Code of 1954 provides that,
except as otherwise provided, gross in-
come means all income from whatever
source derived, including compensation
for services. However, disbursements
from a general welfare fund in the in-
terest of the general welfare, which are
not made for services rendered, are not
includible in gross income. See Rev.
Rul. 63-136, C.B. 1963-2, 19, which
holds that benefit payments made
under either the Area Redevelopment
Act or the Manpower Development

‘and Training Act of 1962 are not in-

cludible in the gross income of the
recipients.
The Senate Committee report on the

habits such as regular attendance,
promptness, appearance, job disci-
pline, etc. Thus, in most Title V pro-
grams the elements of work and
training combine and overlap to such a
degree that it is extremely difficult to
sz?e _any program as bemg pri-
marily work or primarily training. In
most cases it would not be realistically
feasible to dissect a program to deter-
mine the relative proportions of work
and training contained therein.

However, in many cases the pay-.
ments received unaer 2 work trammg

in in amounts no greater than)_payments ,
that the T pamcxpant was receiving
|basea

upon personal and fa nily sub-;
Isistence requ1rements from a pubhcx

Economic Opportunity Act of 1964 Klmaencv prior to his’ “participa- '

{Report No. 1218, 88th Congress, 2nd
Session) states on page 35 that Title V
will stimulate the expansion of work
experience and other needed training,
including basic education, for needy in-
dividuals who are currently receiving
some type of public assistance. This re-
port points out that studies of unem-

lic assistance programs indicate that in
general these persons lack sufficient
education and work skills to compete
in the labor market. Many are either
so lacking in knowledge and skills or
in self-confidence because of prolonged
unemployment they are not ready for
training programs such as those offered
by the Manpower and Development
Training Act.

Some exam les of constructwc work

simple_maintenance in pubhc roa.ds

recreation areas and facilities; routme
and geiéral office clerical work un-
m@%na assistants in mstitu-
tions, including such occupations as
helpers, bus boys, and kitchén workersT
tained practical nurses and RURES
aides, laboratory_ assmtants"z-lr]d\rder—
llCS '
An assigchment to work in an _un-
skxlled_ll) may be a form of training
to an individual who_has never before
held"a job. Such a program may be

ition i the work: trammg program In

Isuch cases, the primary measure “of:

\ﬁmome’cexrﬁ is the personal or,
! family ” Treed of “the recipient rather
than the value of ‘any_services per-
formed and’ thus seems. more in_the

! nature of a welfare payment in con-
nection w1th pari ICIPB.UOD ina trammg
ployed persons aided under the pub- -

rendered -

Accordingly, ‘amounts received by a
pa_m/c;)\ant m a work -training pro-
gram, syich 3y a program uncer Title
V of the Economxc Opportumt) Act,
are nelther 1ncludab1e In gross income
under section 61 )( ) of the Code
nor considered “wages” for purposes
of the withholding of income tax at
sources on wages or the taxes under
the Federal Insurance Contributions
Act, provided that:

(1) participation in such work-training
program was arranged ar};dnf]inanced by a
public agency Trom whic € “participant
was receiving public wellare benefits based
upon personal or family subsistence require-
ments, and

(2) the payments received under the
work-training program (exclusive of any
extra allowance that may be provided for
transportation or other costs related to
participation) are not_greater than the
amount of such public welfare benefits- that
he would have been recewmg

In the event that the amount received

under the work-training _program (e~<-

Secticn 61

clusive of allowances, _as descnbed
above) 1s gfeatep than t the amount
that would have been received by the
participant had there been no work-
training program, .the entire ‘amoung
recened will be conaderedhﬁiﬁﬂa
gross income and “wages”, except to
the extent that it can be demonstrated
that the amount received excceds the
fair market value of the services per-
formed under the program.

Revenue Ruling 67-144, C.B. 1967-
1, 12, is hereby modified to the extent
it holds that the payments received
under the facts therein are includable
in income.

26 CFR 1.61-1: Gross income.

Political contributions used for
personal purposes by a candidate
for office are includible in his gross
income in the year diverted; contri-
butions to a political candidate or
a political organization are not de-
ductible; I.T. 3276 and Revenue
Ruling 54—-80 superseded.

Rev. Rul. 71-449:

A candidate seeking political office
received contributions totaling $1,000
from individuals and organizations for
use in his campaign for election to such
office. During the campaign the candi-
date expended $600 of the contributed
funds for campaign purposes. He used
the balance of the campaign funds to
reduce the mortgage on his personal
residence.

Political funds are not taxable to a
political candidate by or for whom they
are collected if they are used for ex-
penses of a political campaign or some
similar purpose. However, any amount
diverted from the channel of campaign
activity and used by a political candi-
date for any personal purpose is in-
come taxable to such candidate for the
year in which the funds are so diverted.

Held, in the instant case the $400
which represents the portion of the
fund which the candidate diverted to
his personal use is includible in his

! Prepared pursuant to Rev. Proc. 67-6,
C.B. 1967-1, 576.

77
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- FACSIMILE TRANSMISSION
Office of the As_sistant Secretary
The Administration for Children and Families
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Workfare

Ms. Smith, who was unemployed received training and participated in
adult education classes for 16 weeks and life skills programs, job
club and job search for 4 weeks prior to being placed at a hospital
for additional work experience. Her assignment at the hospital
began in July and was for 30 hours a week as a dietary aide,
preparing special meals and snacks. On the job, she was given
guidance, direction and supervision by a food preparation
supervisor, under the overall direction of the shift dietician.
She was responsible for meeting the same expectations and
performance standards as other dietary aides, recognizing that she
was in a new learning situation like any other new employee.

In the case of nonsatisfactory performance, the shift dietician had
the authority to dismiss the recipient from the ‘work setting.
However, special arrangements had been made for the hospital to
contact the case manager if performance or attendance problems
arose, before such termination to mutually try to resolve issues.
In this case, no unsatisfactory performance situations ever cameé up
and the client held this position from July to October 1996.
During that time, she continued to receive her monthly assistance
grant of $145 from the state welfare agency, but no other
remuneration by the employer. Because of her performance, she was
hired by the hospital in a fulltime dietary aide position in
October at $5.50 per hour and became ineligible for assistance.

Te the money she received while in the work experience program from
July - October taxable income? Is 1t subject to employer taxes
such as FICA. and FUCA?

The Department of Labor also asks: What would be the answers to
these questions for each of the attached wvariations in the fact
patterns?

47 YEAR-OLD FEMALE

# OF CHILDREN IN HOME 3 (1 MINOR CHILD AND 2 GROWN CHILDREN)
GRANT AMOUNT : $145
OTHER INCOME ; S0

WORKFARE ASSIGNMENT . 30 HRS WKLY AS DIETARY AIDE
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PLACED BY STATE?
TRANSPORTATION COST
CHILD CARE COST
WORK PLACEMENT

HOW LONG IT LASTED

WAS GRANT SIZE CONSIDERED
IN MAKING ASSIGNMENT?

PRE-LASSIGNMENT PREP

EDUCATION LEVEL

TO 945674351

YES

NONE, PROVIDED BY CHILDREN
NOT NEEDED

JULY'96 -- OCTOBER' 96

4 MONTHS

NO

ADULT BASIC EDUCATION, LIFE SKILLS
JOB CLUB, JOB SEARCH

COMPLETED 8TH GRADE

P.a3
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Workfare - Vanatiop 1 (otherwise assume the same facts)

Ms. Smith works for a State hospital. Ms. Smith is considered an employee under the Fair Labor
Standards Act and must be paid the minimum wage (84.75) for all hours worked. Ms. Sorith is
not treated as an employee of the State under the State civil service code, but the State keeps a
record of the hours worked and otherwise complies with the recordkeeping requirements of the
FLSA. Other dietary aides are treated as State employees and are paid $6.00 per hour. Ms.
Smith and the State understand that the welfare grant from the State welfare agency is
compensaton for her hours of wark. In addition, she receives a payroll check from the State for
$475 per month.

Yarigtion 2

Ms. Smith works for » State hospital. Ms. Smith is considered an emplovee under the Fair Labor
Standards Act and must be paid the mivimum wage (34.75) for all hours worked. Ms. Smith is
not wested as an.employee of the State under the State civil service code, but the State keeps a
tecord of the bours worked and otherwise complies with the recordkeeping requirements of the
FLSA. Other dietary aides are treated as State employees and are paid $6.00 per hour. Ms.
Smith and the State understand that the welfare grant from the State welfare ageney is
cormpensation for her hours of wotk. The welfare grant is $625 per month, which is large enough
o cover the mimimum wage obligation, and is for the same ammount as she would otherwise be
receiving.

Variaton 3

Ms. Smith works for a private, non-profit hospital. Ms, Smith is considered an employee under
the Fair Labor Standards Act and must be paid the minimurn wage (54.75) for all hours worked.
Ms. Smith is not treated as an employee of the hospital for other purposes, bus the State keeps a
record of the hours worked and otherwise complies with the recordkesping requirements of the
FLSA. Other dietary aides are treated as employees and are paid $6.00 per hour. The State pays
the hospital 2 wage subsidy of $625 per month, the amouant of her welfare grant, and the hospital
pays Ms, Smith 3625 per month. Ms. Smith does pot receive any welfare grant from the State,
but does receive a subsidy for child care and transportation

Yarigtion 4

Ms. Smith works for a private, non-profit hospital. Ms Smith is considered an employee under
the Fair Labor Standards Act and must be paid the minimum wage {$4.75) for all hours worked.
Ms. Smith is treated as an employee of the hospital for all purposes, but like other aides is not
guaranteed a permanent job after the three-month treining period is over. The State pays the
hospital a wage subsidy of $625 per month, the amount of her welfare grant, and the hospital
pays Ms. Smith $625 per month. Ms. Smith does not receive any welfare grant from the State,
but does receive a subsidy for child care and transportation.



- MAY-Y1-19397 w71z FROM T0 945674351 P.8%

Community Service

Mrs. Jones is a 31-year old recipient with 2 children. When she
applies for assistance, she was already attending the community
college taking vocational education courses that total 12 hours a
week. Since she needs an additional 8 hours of activity in order
to meet the 20-hour participation requirement under TANF, she and
her case manager agree that Mrs. Jones will do at least 8 hours
of community service each week.

To fulfill that 8 hour requirement, Mrs. Jones agrees to work at
the local food bank 5 hours a week (sorting food items, checking
dates and stocking shelves) and count her time as a Scout Leader
for her daughter's Girl Scout troop. She spends 3 to 4 hours a
week as a Scout Leader. All of the "workers" at the food bank
are volunteers.

Mrs. Jones receives no remuneration from the charitable programs
for her work. However, 1f she does not fulfill her 8 hour
requirement, she will be penalized and her welfare check will be
reduced. She will complete her course work for her certificate
in Computer xxx in May 19¢7 and expects to be employed by June
1997. In the meantime, she will go the school and perform her &-
9 hours week of community service. Her assistance grant will
remain the same unless her ex-husband starts to pay child
support.

Is all or any portion of her assistance check subject to tax? 1Is
the “employer” liable for taxes? Who would be deemed her
employer? Would the degree of supervision (if any) by the
charitable organization to the welfare agency on her performance
make any difference? Would the amount deducted from her benefit
for failure to do the 8 hours of “community service” be relevant?
Would it matter whether she was deemed a volunteer or employee
for the purpcses of FLSA?

31 year-old female
# of Children in Home 2
Grant $350 per month

Other Income SO
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Assignment

Placed by State?

Transportation Cost
Child Care Cost

10 94567431 P.o6

(1) Voc Ed (computer courses at the

community college) -- 12 hours/week
(2) Community service (food bank

and Girl Scout Leader) -- 8 hours/week
Yes

Bus tokens provided by State agency
$180/month paid directly to provider

Was grant size considered in making the assignment? NO

Activity pre-assignment

Education Level

None

High school diploma, but tests at 10th
grade for reading, writing, analysis.
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INCOME TAXES AND SECTION 8 (b) OF THE FOOD STAMP ACT

Section 8 (b) of the Food Stamp Act specifies that the food stamp benefit shall not be
considered income or resources for any purpose under any Federal, Siate or local laws,
including, but not limited to, laws relating to taxation, welfare or public assistance
programs.

Historically, there has been no income tax question when food stamp recipients have
had to work as a condition of eligibility for receiving benefits under the Food Stamp
Program, because the Act specifies that food stamp benefits are not considered income
for tax purposes.

However, work supplementation programs which are operating under demonstration
project authority, and optional work supplementation or support programs provided by
the Personal Responsibility and Work Opportunity Reconciliation Act (PRWORA),
present a slightly different issue. In these programs, the value of a recipient’s food stamp
benefit and public assistance benefit are combined and given to an employer as a wage
subsidy as an incentive for the employer to hire public assistance recipients. The public
assistance recipient, who is participating in a work supplementation or support program
as a condition of eligibility for the Food Stamp Program, receives a wage from the
employer which includes the food stamp and public assistance subsidy paid to the
employer, as well as any additional wages the employer owes the employee.

For example, if a recipient normally would receive $277 in food stamp benefits and
$350 in public assistance a month, these amounts are combined by the State agency and
paid 1o an employer as a $627 wage subsidy. When the employee receives a monthly
check from the employer for $713 as payment for hours worked, $277 of the $713 is the
amount representing the value of the recipient’s food stamp benefit and $350 is the
amount representing the public assistance benefit, leaving $86 as the employer’s
contribution.

PRWORA amended Section 16{b) of the Food Stamp Act to provide that for purposes
of Section 8(b) the amount received under the work supplementation or support program
shall be considered 1o be the value of an allotment provided to the household. Section
8(b) specifies that the value of food stamp benefits is not taxable. Therefore, in the
example above, we believe the recipient should not incur an income tax liability for the
$277 that represents the value of the food stamp benefit.

Initially, USDA required States to reimburse recipients for any tax liability imposed.
However, we now believe that that approach was inappropriate and burdensome, and
merely accentuates the need to ensure that recipients do not incur a 1ax liability for the
cash value of their food stamp benefits provided as a wage subsidy.

1: INCOME TAXES AND SECTION £ OF THE FSA
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INCOME TAXES AND SECTION 8 (b) OF THE FOOD STAMP ACTY

Section 8 (b) of the Food Stamp Act specifies that the food stamp benefit shall not be
considered income or resources for any purpose under any Federal. State or local laws,
including, but not limited to, laws rclating to taxation, welfare or public assistance
programs.

Historically, there has been no income tax question when food stamp recipients have
had to work as a condition of eligibility for receiving benefits under the Food Stamp
Program, because the Act specifies that food stamp benefits arc not considered income
for tax purposes.

However, work supplementation programs which arc operating under demonstration
project authority, and optional work supplementation or support programs provided by
the Personal Responsibility and Work Opportunity Reconciliation Act (PRWORA).
present a slightly different issue. In these programs, the value of a recipient’s food stamp
benefit and public assistance benefit are combined and given to an emplover as a wage
subsidy as an incentive for the employer to hire public assistance recipients. The public
assistance recipient, who is participating in a work supplementation or support program
as a condition of eligibility for the Food Stamp Program, receives a wage from the
employer which includes the food stamp and public assistance subsidy paid to the
employer, as well as any additional wages the cmployer owes the employee.

For example, if a recipient normally would receive $277 in food stamp benefits and
$350 in public assistance a month. these amounts are combined by the State agency and
paid to an employer as a $627 wage subsidy. When the employce receives a monthly
cheek from the employer for $713 as payment for hours waorked, $277 of the $713 1s the
amount representing the value of the recipient’s food stamp benefit and $350 1s the
amount representing the public assistance benelit, lcaving $86 as the emplover’s
contribution.

PRWORA amended Section 16(b) of the Food Stamp Act to provide that for purposcs
of Section 8(b) the amount received under the work supplementation or support program
shall be considered to be the value of an allotment provided to the household. Section
8(b) specifies that the value of food stamp benefits is no taxable. Therefore, in the
example above, we believe the recipient should not incur an income tax liability for the
$277 that represents the value of the food stamp benefit.

Initially, USDA required States to reimburse recipicnts for any tax hability imposed.
However, we now believe that that approach was inappropriate and burdensome, and
merely accentuates the need to ensure that recipients do not incur a tax hability for the
cash value of their food stamp benefits provided as a wage subsidy.

I: INCOME TAXES AND SECTION 8 OF THE I'SA
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DEPARTMENT OF THE TREASURY Copy dw = \'[ :

INTERNAL ®RVENVE SERYICE ..
WASHINGTON, B.C. 30824 - O e (N\AN\ |
e T et Bod
m 27 997. - i ‘H!\JM—
Kr- ba.\fid ’.- Rieur T g ST ':,‘,C’\.:Ma\ (Z-'l.g_.‘
City of NMilwoukee K e Aan

artoant of Admiristration
Raom 606 <~ City Hall
200 Bast Wells Street

- NMilwaukee, Wigconmin 83203

- Dear nr. Riemer: ke —_ - )

This l.znia PESponss to your letter dated January 33, 1937,
zequesting informaticn Tegarding tho fedars} tex Sreatment of
governneat assictance PAYRANtS in the contavt ¢f the Tecently
cracted walfare reform iav withx Tegard L0 programs yeu are
PTOposing in ths fugure,

‘ The Internal Revenyue Sexrvice ordirerily deas got dssug
fuliags on praoposad tranpactions or on hypothetical astua®icns.
Acuordiagl{. because the programg vou described aze grupo.u_:i. we
are preoviding ywu with the following gemeral informa fex,

in 1996, Comgress reformed the Natien'y wellare oystem
b the snactment of The Persong) Respensibil ty aad Work >
CEportunity Rgconciliation At of 1996 (the 'Acstd). Undezr the
Aot, Ald to Families with Dependent Children (AFDT) wge resplaced
with Temporary Asgievance for Needy ramilies (TANP). Under T, P
Stetms are given greater £lexibllity to ceteswming basic
eligibilicy rulgs ana Bunefit amounta.

Under the genmaral velfare doctring, governmsnt agsistance
Paymants that are intended to premote the geoerzl welfars, and
@¥e 0t in axchamge for Purvices rendared, are not ineludibla {n

‘ &um' m HAD e ) “f-hE - ¢ 9} sg’r-c. 5’,
R = .. ¢« 1299-313¢3

ihe g9neral welfare dootrine applies to Payments that are
ROt incended ag SD#ATi0N. Thus, for e 18, a federsy]
benefit tg an eligible indiviquel ie wxoludabie from the
Fe0ipleat’'s grear {noome so lom 48 the payments are not
corpensaticn fQr serviees. a4 isrly, governmens bencdic
Bte made direcsiy by a g:vlmmne &gency to an individual
go training or retra ing (ineludiag an-thasjah tzaining)
aAre sxgludable frem ene recipient’s gwose ingome becauss the :
paymants sre intended to PYOMOTe the genural welfgre 4rd are not
compergation for gervices See Rev, Rul, ¢3-:ic, 1963-2 .8, 353,
concerning payments made to i Lviduale £0 wid them in thaiy
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Mr., David R. Riemes

eIfOrT8 Lo acquirs new ekills that will emeble them to obtain
better mg: ent eazm nities. Beme also Rev. Rul. 73-348,
1972-2 C©.8. 31, whiec ds that eity-paid stipends paid ve -
unsmployed eor uyndere loyed prodaticnsre, inoluding soms who are
Placed with privats loyers, are excludadle f£rom the ‘
m&gient'a {incone, 37¢ not waged for income tax withholding
or FICA tax . because the gti are intendsd wo aid
the recipients in 2CqUiring training in skills that will azeord
them opporeunities for grinful employment.

Whethar payments under work-training programe are includible
in n!pmieipan;.'s gross iucoms deponds on whether thm parmnza
Nnae

training pregram that prototes the genarwl wplfare. If the
astivity engaged in is the Periosvance of sesvices; then the
Payments are includibie in JTOID income as compenmation for
Services; otherwige the P3yrents are for the psomotism of the
goteral walfare agod are xcludeble,

In Rey. Rul, 71-42s, 1971-2 C.B. 7€, a gtate welfaye &gchcy
TeqQuires able-bodied individuals on welfare vo PAYtiCivate ig
work experience psojecte that is SPangars or sdministers uncigr
Title V of the Bccnomic Cpportunity Act of 1%64. 7The ng-ncy
nakes the werk APgignwants and makes the only payments tha
participants receive in Eonnection with the work. Participantcs
receiva DaAYMente ot @ rate eQual €0 the prevailing bourly rate
for similar work in the community ar whe winiwum rate estcablishad
under state law for guch work, whichever is bighex. They work
only the mumber of noure thar produce a payment oqual to the
Walfare allowance they weuld therwise yeceive in any one month
Periocd. 1€ ada.‘.tiana! Costa, such as tansportetion, are
inourzed, ths pareicipant worke surficient addivienal Nours to
Oover those casts.

Rev. Rul. 731-¢35, Tecogniaes tihas vark-training programs
include elementy of both wotk ané training, and thus, it ia
Qxtremaly Atfficult to charactarize aay p Al as primarily
invelving one or the other snd not prastical re Bifurnace a
Progzam into the relative Proportiong of work and training.
However, whera the rima neanure of the ameunt a Participant
receivega under a T&M 18 Lased on the partici eut’'s perasonal
or family Deed rather than the vslue of any gerviews formad,
tha payments are TMore in tha nature of wel AZT paymenty inm
cSonnaction wietr the Tegipienc'yg Paytiolpacicn in the s¥adining
PTogram than payments for porvices Tendgred,

Rav. 2yl. 78.346, i97s8.1 ¢c.3, 34, ilivstraces tne fadergl
income and crployment tax Creaimant of payments made and yeceived
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Mz, David R. Riemer

under titles I and Il of the Comprehensive Employment ang

Txaining Act of 1973 (CBTA) in three faceyal pituations.

in ons situation, a trainee is givan Sa-the-job training by a

Dy ths atatd sponsor. T

8§ and exezciame Yhe deim 0% control over the tratngs
: dtionebip betwewn cha traince and

RY. Tha Company receives the Lrainae’s gurvices ana

compansatesd tde triinee ac the usual entry ngo for the position

for which training is Being given. oThe Coupany’e ergining

SXpenEus aye reivdureed in part by the atate.

Rev. Rul. 75-34¢, _concludes that ths paymance the traines
seceives from the qoc?w 45w includidle in gross incows bocauge
the trginea i basically angaged in tag parf{craange ¢¢ serviess,
even though the gervices anbody seme deyres of training. The
pay:lagta are alsec subdest to incems tax withholding eand PICH and
SUTA taxes.

2ased on the abeve Principles end revenue rulings, ic seenms
:ni tte pu:écipanh- in ha geem *odel wgacuc:gga ave
sxployeea, and any paymants they ruceive would cong Ute wageg ]
for income tax withhelding and PICA and FPUTR tax purposes. Thig
Sonelusicn would not ¢ 8 dven if o government agezn
Ieinbruryas the stuployer for 3 poreion of the amounts paid eo the
yFartioipants.

Tor Kurgoua o¢ the serned income tax Credic (BI7C), sactien
321(¢) (2) (A) defines "earmed income,® in go:r.. .! vagoee, salaries,
tipa, and other employes compansation. Thuy, all Daymants. of
Yages qualiry as earasd dncome.

W8 hope that this genezal informacien will be halpful to
you. 1If you have any ?uestions :ogqrding this letter, piease
contect Pelicia A, Daniels st (av2) s22-g0s0.

8inecvely yours,

Plkiyp 177 b .

PRILIP N. CORN
Spacial Asgigtant
Oftice of the Assccoiate
ief Counpai
loyes Bensfivs ana
¢ Cryanications)

TOTAL P.B4



Taxation And the Food Stamp Program

Section 8(b) of the Food Stamp Act provides that the value of benefits that may
be provided “shall not be considered income or resources for any Federal
purpose under any Federal , State, or local laws, including, but not limited to,
laws relating to taxation, welfare, and public assistance programs...”.

~ States are precluded by law from imposing a sales tax on food purchased with
program benefits. Any waivers that cash-out the value of food stamps in States
with sales taxes on groceries must provide for a State-funded supplement to the
cash benefit to offset the effect of the tax.

In the past several years, USDA has approved demonstration project waivers in
which the value of the food stamp allotment is paid in cash to an employer as a
wage subsidy. These subsidies could increase or decrease a family’s tax liability

or EITC entitlement depending on the family’s annual income.

In the early projects, USDA required State agencies to set up systems to
compensate recipients for any tax liability they may incur. In later projects,
these requirements were relaxed: States were required to inform participants
about the value of their wage subsidies and the statutory exclusion of these
benefits from tax liability.

The PRWORA (1996 welfare reform law) established wage supplementation as
an operational alternative for the Food Stamp Program. This means that States
will be able to operate these programs without seeking Federal waivers. USDA
must implement this section with regulations.
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MEMORANDUM

TO: AFL-CIO
FROM: Guy Molyneux and Geoffrey Garin
DATE: June 10, 1997

SUBJECT: Minimum Wage Coverage for Workfare Recipients

Peter D. Hart Research Associates has just completed @ national voter survey that
includes two questions measuring support for extending minimum wage and other
workplace legaf protections to welfare recipients in workfare programs. The survey was
conducted by telephone June 6 through 9 among a representative sample of 800

registered volers who participated i the 1996 elections. The margin of esror on these
results is +/4%.

Strong voter support for minimum wage coverage. The survey results
reveal that American voters strongly believe that minimum wage laws and other
basic legal workplace protections should apply to those in state worldare
programs. The survey question reads as follows:

As you may know, Congress passed a law last year requiring able bodied welfare
recipients 1o work in state workfare programs. Do you betlieve that the people who are
required to work in these workfare programs should be covered by basic legal
protections, including the minimum wage law, or do you believe that the states should not
have to pay the minimum wage to welfare recipients in workfare programs?

Fully 6% agree that workfare 'pa:ﬁcipants should be covered, while just 25%
believe that states should nat have to pay padticipants the minimum wage.
We would note that workfare participants are clearly identified in this

question wording (fwice) as still being “welfare recipients,” making the strong
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favorable response that much more impressive (and meaningful). The breadth
of support for minimum wage coverage is also striking, including Mo—lhirds of
those with incomes over $50.000 (67%). professnonals (67%), and white voters
(67%) Even college-educated men (71%) and Republican voters {(62%) favor
minimum wage coverage by large margins.

Wage impact argument for coverage is strong. Voters’ initial suﬁport
for coverage doubﬂe§ arises from a fundamental sense of faimess. Since other
workers receive this protection, they reason, why shouldn't workfare participants
in similar jobs? However, organized labor has another, less immediately obvious
reason for believing that coverage is needed ~ namely, the corrosive effect that
sub-minimum-wage workfare programs could have on the jobs and wages of
low-wage workers outside of workfare programs. The survey tested the appeal
of this argument for coverage against a powerful opposition case that focuses on
the cost of coverage to taxpayers. and finds the wage impact argument prevails
by a decisive two to one margin.

Supporters of paying the minimum wage to people in workfare programs say that many
employees who currently work at the minimum wage woudd ose their jobs if workfare
participants could be forced 1o work for less, and also say that exempting one group of
workers from minimum wage protections opens the door to undermining the minimum
wage fot others. (59% agree.)

Opponents of paying the minimum wage to people in workfare pragrams say that the
taxpayers would have to support higher welfare budgets if states are forced to pay the
minimum wage, and also say that welfare recipients who want better pay should get off
welfare and find a job on their own. (31% agree.)

PAGE
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Combining Food Stamp and TANF Benefits for the Purposes of Work Requirements

Issue -- A legislative fix may be necessary if minimum wage requirements are applied to TANF
workfare: Under the new welfare law States are required to move large portions of their TANF
caseload into work activities. By FY02, States must place 50% of their caseload in activities
which last at least 30 hours per week'. (In FY’s 97-98, only 20 hours are required.) Many States
will try to meet these work requirements by placing recipients in workfare slots. If it is
determined that the Fair Labor Standards Act applies to these workfare positions, then States
cannot require individuals to work more hours each month than the individual’s monthly benefit
divided by the minimum wage. Almost no State’s TANF benefit is high enough to meet this
requirement.’

One way for States to mitigate this problem would be to count the value of a household’s food
stamp benefit towards the total benefit which recipients must work off as a part of their work

workfare for the value of the food stamp benefit, but work requirements for the two programs are
not consistent. Specifically, the FSA contains a prohibition against requiring individuals with
children under age 6 to participate in work activities. Approximately, 62% of the AFDC families
had children under age six in 1994. This barrier would create significant obstacles for States
who wish to meet the work requirements by creating workfare slots without raising TANF
benefits. For the purposes of wage supplementation, there are no barriers to combining Food
Stamps to the underlying TANF benefit because there are no specific exemptions from workfare.

N

Administrative Fixes: States could request a Food Stamp demonstration waiver from this
prohibition. However, there are a couple of complications with using demonstration waivers as a
solution. First, the demonstration waiver authority is intended for time limited welfare _
experiments which apply to limited portion of the State caseload and require an evaluation. It is
likely States would consider these requirements as burdensome and problematic with regards to
meeting their requirements. Second, the exemption for households with children under six exists
in two places in the FSA. One is within the food stamp work requirements and the other is in the
workfare provisions. USDA is prohibited under statute from waiving the food stamp work
requirement exemption. Some might interpret a waiver of the workfare requirements as
undermining Congressional intent. Finally, States may have some flexibility-under a Food
Stamp Simplifed Program. However, USDA staff do not believe this is true. Even if it is, many
States may not want to adopt a Simplied Program, and its requirements are significantly more
burdensome than a demonstration waiver.

Legislative Fixes: The Administration could formally propose, or could informally propose as a

part of the technicals bill discussion, an amendment to the food stamp act which would eliminate
the exemption from work requirements and workfare for individuals working to fulfill an TANF

'Of these 30 hours, 10 may be education or job training while the rest must be in work.

2Using July 1996 AFDC bencfit levels, only Alaska and Hawaii’s maximum benefit for a three person family is in
excess of the minimum wage when divided by 30 hours per week.
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requirement. This would not be inconsistent with the Administration’s previous position on the
Food Stamp work requirement child care exemption -- the Administration would have lowered
the exemption age to 1 as long as child care was available. Also, it would assist States in
meeting their TANF work requirements and it would continue to provide an exemption for non-
TANF households who may not have the necessary child care to fulfill the requirement.

Recommendation: If a policy is announced which would indicate that the FLSA applies to TANF
workfare slots, information should be provided on the food stamp issue. Food Stamps could be
combined with TANF for the purposes of wage supplementation and for workfare as long as the
household does not have children under six. The Administration should proposal a technical
amendment to fix the problem for households with children under six. In the interim, the M
Adminstration should state that it would provide waivers to States that feel they need them
immediately to meet the 20 hour per week requirement.
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(ii) The Secretary may suspend the termination of payments
under subparagraph (C)i) for such period as the Secretary deter-
mines appropriate, and instead withhold payments provided for
under su%section (a), in whole or in part, until the Secretary is sat-
isfied that there will no lon%er be anc{ failure to comply with the
requirements of subparagraphs (A) and (B) and subsection (b)(1XA),
at which time such withheld payments shall be é)a_ld. .

(iii) Upon a finding under subparagraph (C)i) of a substantial
failure to comply with any of the requirements of subparagrz_aphs
(A) and (B) and subsection (b)(1XA), the Secretary may, in addition
to or in lieu of any action taken under subparagraphs (C)i) and
(C)(ii), refer the matter to the Attorney General with a request that
injunctive relief be sought to require compliance by the Common-
wealth of Puerto Rico, and upon suit by the Attorney General in an
appropriate district court of the United States and a showing that
noncompliance has occurred, appropriate injunctive relief shall
issue.

(c)(1) The Secretary, shall provide for the review of the pro-

ams for the provision of the assistance described in subsection
(a)(1)(A) for which payments are made under this Act.

(2) The Secreta.g'nils authorized as the Secretary deems prac-
ticable to provide technical assistance with respect to the programs
for the provision of the assistance described in subsection (a)(1)(A).

(d) Whoever knowingly and willfully embezzles, misapplies,
steals, or obtains by fraud, false statement, or forgery, any funds,-
assets, or property provided or financed under this section shall be
fined not more than $10,000 or imtirisoned for not more than five
‘ years, or both, but if the value of the funds, assets or property in-

volved is not over $200, the penalty shall be a fine of not more than
$1,000 or imprisonment for not more than one year, or both.

WORKFARE

SEC. 20. [2029] (a)(1) The Secretary shall permit an political
subdivision, in any State, that applies and submits a plan to the
Secretary in compliance with guidelines promulgated by the Sec-
re to operate a workfare program pursuant to which every
member of a household participating in the food stamp program
who is not exempt by virtue of the provisions of subsection (b) of
this section shall accept an offer from such subdivision to perforia
work on its behalf, or may seek an offer to perform work, in return
for compensation consisting of the allotment to which the household
is entitled under section 8(a) of this Act, with each hour of such
work entitling that household to a portion of its allotment equal in
value to 100 per centum of the higher of the applicable State mini-
mnm wage or the Federal minimum hourly rate under the Fair
Labor Standards Act of 1938 [(29 U.S.C. 201 et seq.)].

(2)(A) The Secretary shall promulgate guidelines pursuant to
paragraph (1) which, to the maximum extent practicable, enable a
political subdivision to design and operate a workfare program
under this section which is compatible and consistent with similar
workfare programs operated by the subdivision.

(B) A political subdivision may comply with the requirements

August 22, 1996
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) any other operating any 2! workfare program which the
Secretary determines meets the provisions and protections pro-

vided under this seetion. .
HBHH & M@{%A household 20-2 member shall be exempt

from workfare requirefents imposed under this section if such
member is— R
203 (1) exempt from section 6(dX1) as the result of
cla/%@ﬂ(m, (D), (E), or (F) of section 6(dX2);
s~ - {B} (Z) at the option of the operating agency, subject to and
currently actively and satisfactorily participating at least 20

,é' &R - hours a week in a work training pregram activity 204 required
j\;z @ m&d under title IV of the Social Security Act (42 U.S.C. 601 et seq.);

{5 (3) mentally or physically unfit;
5} (4) under sixteen years of age;
)~y . 8 (6) sixty years of age or older; or
{ N
9 (6) a parent or other caretaker of a child in a household
in which another member is subject to the requirements of this
section or is employed fulltime.

23 20-5¢4) Subjeet to subparngraphs (B) end (G} in the ease of & .
83 the result of reipaition in & community worle experience program es-
ieblished windor osction 408 of the Soui Seeurity Aet (43 T-5:0: 609); the
mestimum number of hours in & month for which all members of such honse-
helémﬁybefeqaéredtﬁp&fﬁeiﬁ&bemsaehpmgr&mshaﬂeqa&lthema}e

1 the amount of aasistanee paid to such houschold for such month
aﬂéeréiﬁemefsmhﬁeﬁtﬁgeehefw%hﬁheve&ﬁeeffhefeeée&&mp _
slotment of sueh houschold for sueh month: by <

ti} the higher of the Federal er State minimum wase in effeet for

sueh month-

(—B}Iﬁnﬁeveﬂfmay&aysﬂehmemberbereqaéreéeep&ﬁéeip&eén
sich program more than 130 heurs per month-

{6} For the purpose of subparegraph {A}i). the value of the food
stemp alotment of & houschold for & month shall be determined in aeeord-
anee with regulations geverning the isswanee of an allotment to & honsehold
thﬁ%eeﬁeaiﬁsmeremembers&hﬁﬁ%hemmberefmembersiﬁ&nﬁssimtee
unit established under title I of suelr det- '

(c) No operating agency shull require any participating member
to work in any workfare position to the extent that such work ex-
ceeds in value the allotment to which the household is ‘otherwise
entitled or that such work, when added to any other hours worked
during such week by ‘'such member for compensation (in cash or in
kind) in any other capacity, exceeds thirty hours a week.

- (d) The operating agency shall—

20-1 Effective July 1, 1997, section 109(eX1) of the Personal Responsibility and Work Op-
portunity Reconciliation Act of 1996 (P.L. 104-193) amends subpara. (B) by striking “oper-
ating—" and all that follows through “(ii) any other” and inserting “operating any”.

-2 Effective July 1, 1997, section 10%(eX2XAXi) of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (P.L. 104-193) amends para. (1) by striking “(bX1)
A household” and inserting “(b) A household”.

20-3Effective July 1, 1997, section 109(eX2XC) of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (P.L. 104-193) redesignates subparas. (A) through
(F) as paras. (1) through (6), respectively. _

2-4Effective July 1, 1997, section 10%eX2XAXii) of the Personal Responsibility and 4
Work Opportunity Reconciliation Act of 1996 (P.L. 104-193) amends subpara. (B) by strik-
ing “training program” and inserting “activity”.

20-3 Effective July 1, 1997, section 109(eX2XB) of the Personal Responsibility and Work
Opportunity Reconciliation Act of 1996 (P.L. 104-193) strikes para. (2).

August 22, 1996
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(1) not provide any work that has the effect of replacing or
preventing the employment of an individual not participating
in the workfare program;

(2) provide the same benefits and working conditions that
are provided at the job site to employees performing com-
parable work for comparable hours; and

(3) reimburse participants for actual costs of transportation
and other actual costs all of which are reasonably necessary
and directly related to participation in the program but not to
exceed $25 in the aggregate per month. .

(e) The operating agency may allow a job search period, prior
to making workfare assignments, of up to thirty days following a
determination of eligibility.

(f) DISQUALIFICATION.—An individual or a household may be-
come ineligible under section 6(d)(1) to participate in the food
stamp program for failing to comply with this section.

(g)(1) The Secretary shall pay to each operating agency 50 per
centum of all administrative expenses incurred by such agency in
operating a workfare program, including reimbursements to partici-
pants for work-related expenses as described in subsection (d)}3) of
this section.

(2)(A) From 50 per centum of the funds saved from employment
related to a workfare program operated under this section, the Sec-
retary shall pay to each operating agency an amount not to exceed
the administrative expenses described in paragraph (1) for which no
reimbursement is provided under such paragraph.

(B) For purposes of subparagraph (A), the term “funds saved
from employment related to a workfare program operated under
this section” means an amount equal to three times the dollar value
of the decrease in allotments issued to households, to the extent
that such decrease results from wages received by members of such
households for the first month of employment beginning after the
date such members commence such employment if such employ-
ment commences—

(i) while such members are participating for the first time
in a workfare program operated under this section; or .

(1) in the thirty-day period beginning on the date such first
participation is terminated.

(3) The Secretary may suspend or cancel some or all of these
payments, or may withdraw approval from a political subdivision to
operate a workfare program, upon a finding that the subdivision
has failed to comply with the workfare requirements.

SEC. 21. [2030] DEMONSTRATION OF FAMILY INDEPENDENCE PRO-

- (a) IN GENERAL.—Upon written application of the State of
Washington (in this section referred to as the “State”) and after the
approval of such application by the Secretary, the State may con-
duct a Family Independence Demonstration Project (in this section
referred to as the “Project”) in all or in part of the State in accord-
ance with this section to determine whether the Project, as an al-
ternative to providing benefits under the food stamp program,
- would more effectively break the cycle of poverty and would provide
\‘ families with opportunities for economic independence and
) strengthened famirl)y functioning.

(b) NATURE OF PROJECT.—In an application submitted under
subsection (a), the State shall provide the following:

August 22, 1996
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tification period unless there is a change in the
. composition of the household.

(vi) CHANGE IN HEAD OF HOUSEHOLD.—If the head
of a household leaves the household during a period in
which the household is ineligible to participate in the
_food stamp program under subparagraph (B)}—

(I) the household shall, if otherwise eligible,
become eligible to participate in the food stamp
program; and

(II) if the head of the household becomes the
head of another household, the household that be-
comes headed by the individual shall become ineli-
gible to participate in the food stamp program for
the remaining period of ineligibility. :

( 7 (2) A person who otherwise would be required to comply with
E) the requirements of paragraph (1) of this subsection shall be ex-
empt from such requirements if he or she is (A) currently subject

to and complying with a work registration requirement under title

IV of the Social Security Act, as amended (42 U.S.C. 602), or the
Federal-State unemployment compensation system, in which case,
failure by such person to comply with any work requirement to
which such person is subject shall be the same as failure to comply
with that requirement of paragraph (1); (B) a parent or other mem-

Wmsponsib_ﬂi for the care of a dependent
s er age six or of an incapacitated persom; (C) a bona fide’
student-enrolled—at Teast half time in any recognized school, train-
ing program, or institution of higher education (except that any
such person enrolled in an institution of higher education shall be
ineligible to participate in the food stamp program unless he or she
meets the requirements of subsection (e) of this section); (D) a regu-
lar participant in a drug addiction or alcoholic treatment and reha-
bilitation program; (E) employed a minimum of thirty hours per
week or receiving weekly earnings which equal the minimum hour-
ly rate under the Fair Labor Standards Act of 1938, as amended
(29 U.S.C. 206(a)(1)), multiplied by thirty hours; or (F) a person be-
tween the ages of sixteen and eighteen who is not a head of a
household or who is attending school, or enrolled in an employment
training program, on at least a helf-time basis. A State that re-
quested a waiver to lower the age specified in subparagraph (B) and
had the waiver denied by the Secreta.rf' as of August 1, 1996, may,
for a period of not more than 3 years, lower the age of a’dependent
child that qualifies a parent or other member of a household for an
exemption under subparagraph (B) to between 1 and 6 years of age.
(3) Notwithstanding any other provision of law, a household
shall not participate in the food stamp program at any time that

- any member of such household, not exempt from the work registra-
tion requirements of paragraph (1) of this subsection, is on strike
as defined in section 501(2) of the Labor Management Relations
Act, 1947, [(29 U.S.C. 142(2))]because of a labor dispute (other than
a lockout) as defined in section 2(9) of the National Labor Relations
Act [(29 U.S.C. 152(9))]: Provided, That a household shall not lose
its eligibility to participate in the food stamp program as a result
of one of its members going on strike if the household was eligible
for food staimps immediately prior to such strike, however, such
household shall not receive an increased allotment as the result of

a decrease in the income of the striking member or members of the
August 22, 1996 r
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To: Bruce N. Reed/OPD/EOP, Elena Kagan/OPD/EOP ﬂ)

cc: Cynthia A. Rice/OPD/EOP ’ ‘6

Subject: New approach to FICA/workfare issue

Courtesy of the unions, a little known part of Social Security and tax law has come to light, along
with SSA's interpretation of it. Two questions have emerged: First, should we give up on
Treasury and ask SSA for its opinion on whether this law exempts workfare participants from FICA
coverage? Second, is SSA's existing guidance on this question already so helpful and clear that
essentially we already have in our possession a document we could just hand to the Governors and
tell them that workfare participants are already exempt from FICA under certain circumstances?

Background: The Social Security and tax law both state that FICA coverage and taxes don't apply
to a state employee "who is employed to relieve such individual from unemployment.” It dates
from 1950, when state government employees first began to join the FICA system. There is some
legislative history from that time that suggests it applies to people on "work relief.”

Social Security has interpreted this language in its handbook, but it appears that the IRS has never
issued an interpretation. According to SSA's handbook, a program’s intent determines whether it is
designed to relieve someone from unemployment. SSA offers two interesting examples: First, a
welfare recipient who performs a service in return for assistance payments is not covered (not

earning credit toward Social Security). Second, however, a participant in a state program N D?(/
"designed to provide work experience and training to increase the employability of the individual” N‘Wtj
is covered by FICA benefits.

The difficulty here is that all of this relates to FICA coverage fi.e., eligibility for benefits), not to
FICA taxes. No one at Treasury or SSA can think of a reason that someone would be eligible for
one and not the other, but nevertheless everyone says it is the IRS that must make the tax
interpretation. Apparently SSA and IRS try to work in tandem on such questions, but legally | can't
determine whether one must defer to the other. In any case, if we did hand out the SSA
guidance to Governors, they could rightly respond that this doesn't answer the question of whether
they must pay FICA taxes.

One plausible possibility is that the unearthing of this language will spur the IRS to make a decision.
It might even affect the content of their decision, since apparently they were not aware of SSA's
handbook guidance.

Our decision is whether to (1) ask SSA for a more fulsome interpretation and see what they come
up with in the next few days/weeks/months; or (2) circulate the existing SSA guidance to
Governors at an appropriate point in the process, arguing that this does the trick. We could do
both. (If we choose the first option, SSA would run its interpretation by the IRS.)
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May 22, 1997
MEMORANDUM TO INTERESTED PARTIES

SUBJECT: LABOR PROTECTIONS AND WELFARE REFORM

The Personal Responsibility and Work Opportunity Reconciliation Act of 1996 increased
emphasis on the need Lo move wellare recipients from welfare to work. The new law gives state
and tribal governments broad latitude to meet specified work requirements. However,
requirements of other laws affecting workers and the workplace also must be met.

In an effort w help you better understand the requirements of these other laws, the United
States Department of Labor has prepared a guide entitled “How Workplace Laws Apply to
Welfare Recipients” that is attached. In addition, the United States Department of Agriculture
has developed additional guidance to clarify the use of food stamps as a means to meet the
requircments of the minimum wage law that is also attached.

Representatives of the Departments of Labor, Health and Human Services, and
Agriculture are available to brief you and your staffs on the attached information. If you require
addiuonal information, you can contact Paul Richman of the Department of Labor, at (202) 219-
6181.

attachments
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USDA
=

United States

Depsriment of : USDA GUIDANCE

Agriculture _

Food and The Department of Labor has concluded that the Fair Labor Standards Act (FLSA)

g:r‘:;‘;“’ applies to participants in the Temporary Assistance for Needy Families (TANF) program in the
same way as it applies to other workers. This means that in many cases participants will have

3101 Park o be paid the minimum wage.

Center Drive

Algxandria, VA In calculating the minimum wage, States can combine food stamp benefits and TANF

223024500 orants - This can be done in either workfare or a wage supplementation program. Under a
wage supplementation program, the value of benefits are cashed out and provided 1o an
employer who in turn pays the money to participants as a wage.

Furthermore, for those TANF households normally exempt from food stamp workfare
because they include parents or caretakers of a dependent child under 6 years old (between 1
and 6 in some States), States may use the Simplified Food Stamp Program to ensure that food
stamps count toward the minimum wage. The simplified program was designed to be the
vehicle for creating conformity between TANF and the Food Stamp Program. States can
include parents or other caretakers of a dependent child under the age of six in food stamp
workfare simply by adopting TANF rules relating to workfare exemptions. Simplified
programs must be cost neutral. Because removing the workfare exemption for parents or
caretakers of dependent children will not increase program costs, we will provide expedited
approval to such requests.

To make this change, States need only send a letter to the Food and Consumer Service
(FCS) indicating their wish to avail themselves of the simplified program. A cost neutrality
analysis is not required.

For additional information on the Simplified Food Stamp Program, States should
contact FCS at (703) 305-2519. FCS’ mailing address is Food and Consumer Service - Food
Stamp Program, 3101 Park Center Drive, Alexandria, VA 22302.
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U.S. Department of Labor - May 1997 -

How Workplace Laws Apply to Welfare Recipients

The passage of the Personal Responsibility and Work Opportunity Reconciliation Act of
1996 (PRWORA) in August 1996 increased emphasis on the need to move welfare recipients
from welfare to work. Under the Act, the Aid to Families with Dependent Children (AFDC)
program was replaced with the Temporary Assistance for Needy Families (TANF) program. The
new welfare law gives state and tribal governments broad latitude to meet specified work
requirements.! However, requirements of other laws affecting workers and the workplace also
must be met.

Work Activities and Requirements

The new welfare law requires 25 percent of all TANF families and 75 percent of
two-parent families to have an adult engaged in work activities in FY 1997 (families with no
adults are exempted). States have the option of exempting single parents of children under one
from the work requirement. The required participation rates increase each year, culminating at
50 percent for all families with an adult and 50 percent for two-parent families in FY 2002.

In order to be counted towards the work participation rate, a single parent is required to
be engaged in a work activity, as defined by the law, for 20 hours per week in FY 1997. For an
adult in a two-parent family, 35 hours of work are required. The mandated hours of work for
single parents increase, to 25 hours in FY 1999 and 30 hours in FY 2000. Qualifying work
activities include a range of subsidized and unsubsidized, private and public sector employment.

In addition, a limited number of TANF recipients can meet the work requirement by
participating in vocational training and high school education programs.? "

! This guide refers only to state governments, although it is possible that county or local government entities
will be responsible for implementing state and tribal welfare programs. Information in the guide concerning the role of
a state agency in implementing the welfare program, paying out the benefits, and. where relevant, employing welfare
recipients, would apply to a county or local government agency, where that agency, not the state, implements welfare,
pays out the benefits and employs welfare recipients.

2 ndian Tribes may choose to run their own Tribal TANF programs separate from the state. While these
programs must incorporate time fimits and work requirements, participation rates are determined on a case-by-case
basis according to economic need.
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U.S. Department of Labor 2 - May 1997 -

About This Guide

This guide contains general questions and answers on how workplace laws enforced by
the Department of Labor apply to welfare recipients. It is an effort to answer fundamental
questions about the relationship between welfare law and workplace laws such as the Fair Labor
Standards Act (FLSA), the Occupational Safety and Health Act (OSHA), Unemployment
Insurance (UI) and anti-discrimination laws. States should consider the applicability of these
laws as they design and implement their work programs.

This guide is simply a starting point. It cannot provide the answers to the wide variety of
inquiries that could be raised regarding specific work programs. The impact of these laws on
work programs for welfare recipients and the answers to many questions will be determined by
the specific facts of the particular situation. Many questions will have to be answered on a case-
by-case basis. '

Employment Laws

1. Do federal employment laws apply to welfare recipients participating in work
activities under the new welfare law in the same manner they apply to other
workers?

Yes. Federal employment laws, such as the Fair Labor Standards Act (FLSA), the
Occupational Safety and Health Act (OSHA), Unemployment Insurance (UI), and anti-
discrimination laws, apply to welfare recipients as they apply to other workers. The new
welfare Jaw does not exempt welfare recipients from these laws.

The Fair Labor Standards Act

2. Does that mean that welfare recipients engaged in work activities under the new
welfare law will have to be paid the minimum wage?

The minimum wage and other FLSA requirements apply to welfare recipients as they
apply to all other workers.” If welfare recipients are “employees” under the FLSA's broad
definition, they must be compensated at the applicable minimum wage.

1 The FLSA establishes federal minimum wage, overtime pay (for hours worked over 40 in a workweek), child
labor, and recordkeeping requirements. The law affects full-time and part-time workers in the private sector and in
federal, state and local governments. For the FLSA to apply, there must be an employment relationship between an
employer and an employee. To “employ" under the FLSA means to “suffer or permit to work.” This is a broader
definition of employment than exists under the traditional common law. To determine if there is an employment
relationship for purposes of the FLSA, one must consider all the circumstances, including the economic realities of the
workplace relationship.
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Welfare recipients would probably be considered employees in many, if not most, of the
work activities described in the new welfare law. Exceptions are most likely to include
individuals engaged in activities such as vocational education, job search assistance, and
secondary school attendance, because these programs are not ordinarily considered
employment under the FLSA.

3. Are welfare recipients who participate in job training exempt from the minimum
wage laws?

An individual in training that meets certain criteria under the FLSA and is not otherwise
an employee, is considered a trainee and is not entitled to the minimum wage. Similarly,
a welfare recipient engaged in training that meets those criteria would not be an employee
covered by the minimum wage requirements of the FLSA. The relevant criteria for such

training are:
o Training is similar to that given in a vocational school;
. Training is for the benefit of the trainees;
. Trainees do not displace regular employees;
o Employers derive no immediate advantage from trainees’ activities;
. Trainees are not entitled to a job after wraining is completed; and
. Employers and trainees understand that trainee is not paid.
4. How does the FLSA affect "workfare" arrangements that require welfare recipicnts
to participate in work activities as a condition for receiving cash assistance from the
state?

Welfare recipients in “workfare” arrangements, which require recipients to work in return
for their welfare benefits, must be compensated at the minimum wage if they are
classified as “employees” under the FLSA’s broad definition.

Where the state is the employer of a workfare participant who is an employee for FLSA
purposes, the state may consider all or a portion of cash assistance as wages for meeting
the minimum wage so long as the payment is clearly identified and treated as wages, the
payment is understood by all parties to be wages, and all applicable FLSA record keeping
criteria are met. Where a private company or local government agency is the employer of
the workfare participant, the state welfare agency may use the recipient's welfare benefits
to subsidize or reimburse that employer for some or all of the wages due.
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S. Could states that operated Community Work Experience Programs (CWEP) for
welfare recipients under the predecessor JOBS program continue to operate such
programs in the same manner under the new welfare Jaw?

The ability of states to operate programs like CWEP will depend on the details of their
particular programs. The old welfare law specifically stated that a CWEP participant was
not entitled 1o a salary or any other work or training expense provided under any other
law. Under CWEP, the welfare grant divided by the hours worked was required to meet
or exceed the minimum wage. The new welfare law eliminated CWEP and the entire
JOBS program. As a result, welfare recipients must be compensated at the mmnimum
wage if they are classified as “employees” under the FLSA’s broad definition. However,
if welfare recipients are participating in activities where they are not “employees”™ under
the FLSA definition, they will not have to be compensated at the minimum wage. Thus,
while states may be able to continue programs similar to those that existed under CWEP,
they may need to modify the programs to reflect changes in the law.

6. May food stamps be counted towards meeting minimum wage requircments?

Under two programs created by the Food Stamp law, food stamp benefits (coupons or
their cash value) may contribute towards meeting minimum wage requirements for TANF
recipients in work activities.

Under the Food Stamp work supplementation program, employers may receive the value
of the food stamp allotment as a wage subsidy for new employees hired as part of the
work supplementation program. As with other wage subsidy programs, the value of the
Food Stamp benefit is converted to a cash wage subsidy paid by the employer as a wage
and is counted towards the minimum wage. This program is restricted to recipients of
TANF or other public assistance and contains specific worker protections and non-
displacement provisions.

The Food Stamp law specifically permits states to establish Workfare programs (to be
approved by the U.S. Department of Agriculture) under which certain welfare recipients
are required to perform work in return for compensation in the form of food stamps. In
other words, participants may be required to "work off" the value of their food stamps.
The state or other employers participating in the workfare program may then credit the
value of the food stamps towards its minimum wage obligations. The number of hours
that a food stamp recipient may be required to work is determined by dividing the value
of the food stamp allotment by the state or federal minimum wage (whichever is higher),
up to a maximum of 30 hours per week. '
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Participation in Food Stamp workfare programs may be counted towards TANF
participation requirements, so that a participant who is employed by the state may receive
food stamps as compensation for certain hours and receive welfare benefits as
compensation for other hours of employment. In all cases, total compensation must equal
or exceed the minimum wage for each hour worked. Additional guidance on the use of
food stamps towards the minimum wage will be provided by the U.S. Department of
Agriculture’s Food Stamp Program Office.

7. Aside from food stamps, may noncash benefits provided by the state, such as child
care services or transportation, be credited toward meeting FLSA minimum wage
requirements?

Only under limited circumstances. Such benefits may be credited as wages only when
the state is the employer and all of the following criteria are met:

. Acceptance of noncash benefits must be voluntary;

. Noncash benefits must be customarily furnished by the employer to its
employees, or by other employers to employees in similar occupations; and

. Noncash benefits must be primarily for the benefit and convenience of the
employee.

Because these criteria are quite strict, it is likely that these benefits will not count as
wages in most circumstances.

Credit may not be taken for pensions, health insurance (including Medicaid), or other
benefit payments otherwise excluded under the FLSA.

| Occupational Safety and Health Act

S. How does the Occupational Safety and Health Act (OSHA) apply to welfare
recipients participating in work activities under the new welfare law?

The new welfare law does not exempt employers from meeting OSH Act requirements.
Therefore, OSH Act coverage applies to welfare recipients in the same way that it applies
to all other workers. However, because the OSHA does not have direct jurisdiction over
public sector employees in many states, the question of who is the responsible
"employer" is an important one. This is particularly true in cases where work activities
are administered as part of a public-private partnership. In these situations, OSHA will
determine whether the employee is in the public or private sector on a case-by-case basis.
Generally, case law under OSHA tends to place compliance responsibility on the party
most directly controlling the physical conditions at a worksite.
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9. Docs that mean that welfare recipients in work activities deemed to be public
employees are exempt from health and safety regulations?

It depends on the state. OSHA does not have direct jurisdiction over public sector
employees in many states. Yet, in the 23 states and two territories where there are
OSHA-approved state plans, the states are required to extend health and safety coverage
to employees of state and local governments. To the extent participants in these states
and territories are employees of public agencies, they would be protected by the
applicable health and safety standards. In the other states and territories, there would be
no OSHA coverage of participants who are public sector employees.

Unemployment Insurance

10.  Are welfare recipients participating in work activities covered by the
Unemployment Insurance (UI) System ?

Generally, unemployment insurance laws apply to welfare recipients in work activities in
the same way that they apply to all other workers. Unemployment insurance coverage
extends only to workers who are considered “employees,” according to definitions
provided by state Ul laws. Consequently, if welfare recipients are in work activities
where they would be classified as employees, they will be covered by the Ul system.

There are some exceptions. While federal law requires states to extend Ul coverage to
services performed for state governments and non-profit employers, services performed
as part of publicly funded “work-relief" employment or “work training" programs may be
excluded by states and, in fact, are excluded by all states except Hawaii. Under the new
welfare law, a number of community service-related activities could fall within the
"work-relief" exception to Ul coverage.

An Unemployment Insurance Program Letter (UIPL 30-96) issued in August 1996
clarified the criteria applicable to the "work-relief” and “work training” exceptions. In
order to fall within the exception, activities must primarily benefit community and
participant needs (versus normal economic considerations) and services must not
otherwise normally be provided by other employees. If such activities do not fall within
the exception, participants providing services for these entities would likely be covered
by the Ul program.
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11. What about welfare recipients who are working for private sector employers? Will
they be covered by the Ul program?

The "work relief" and "work training" exceptions for UI do not apply to the private
sector. For private employers the question of Ul coverage will hinge on whether a
participant is deemed an “employee.” The tests for making these determinations are
made by the states and are generally similar to the common law test which is based on
“the right to direct and control work activities.”

Anti-Discrimination Laws

12. Would federal anti-discrimination laws apply to welfare recipients who participate
in work activities under the new welfare law? '

Yes. Anti-discrimination issues could arise -- primarily under titles VI and VII of the
Civil Rights Act, the Americans with Disabilities Act, section 504 of the Rehabilitation
Act, the Age Discrimination in Employment Act, and the Equal Pay Act. Furthermore, if
participants work for employers who are also federal contractors, discrimination
complaints could be filed under Executive Order 11246, Section 503 of the Rehabilitation
Act of 1973, or the Vietnam Era Readjustment Assistance Act. As with the other laws
discussed above, these laws would apply to welfare recipients as they apply to other
workers. Additional guidance on these laws, many of which are not within the
jurisdiction of the Department of Labor, will be forthcoming.

This guide is for general information and is not to be considered in
the same light as statements of position contained in Interpretive
Bulletins published in the Federal Register and the Code of Federal
Regulations, or in official opinion letters of the Department of
Labor.
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~as'98 Election Nears

"+ “By RICHARD L. BERKE .

INDIANAPOLIS, Aug. 22 = Speak-
er Newt Gingrich accused President
Clinton today of caving in to unions
on rules that, he said, undermine the
welfare law. Mr. Gingrich vowed
that his central legislative drive for
the fall would be a bill intended to
correct those weaknesses, - _

.The Speaker’s comments showed
anew combativeness after months in
which Republicans in Congress have
.worked closely with the Whita House

| on issues like balancing the budget. -
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With New Fire, Gingrich Vows to
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Subject: REPUBLICANS PROMISE TO REVISIT WELFARE ISSUE

Date: 07/30/97 Time: 08:34
BRepublicans promise to revisit welfare issue

WASHINGTON (AP) Republicans vow to roll back a budget
agreement provision that would apply the minimum wage and other
labor laws to people on welfare.

" “We're going to come back to it,"" promised House Speaker Newt
Gingrich.

Under the budget accord detailed Tuesday, Republicans contend
that states and welfare recipients will have to pay Social
Security and Medicare taxes for these workers.

And Rep. Clay Shaw, the Republican chairman of the House welfare
subcommittee, said states also might be forced to pay the
* “prevailing wages'' that government pays other workers. That would
guarantee welfare workers * “wages'' that rival those paid to
unionized workers, he said.

" “It's going to be terrible for everybody, including welfare
recipients,”’ Shaw said. * " The states are simply not going to be
able to afford to produce as many of the jobs that are needed.”

The Labor Department has ruled that welfare recipients on work
assignments are workers and therefore are covered by federal labor
laws. That means they must be paid the minimum wage and are
protected by civil rights and other protections.

The House, in its version of the budget bill, would have
exempted those welfare recipients on community service assignments
from federal labor laws. But that was dropped in final
negotiations.

Negotiators did agree to exempt welfare recipients from the
earned income tax credit, designed to ease the tax burden on the
working poor.

But the White House would not consider an exemption from payroli
taxes, Shaw said.

On another contentious welfare issue, the budget deal restores
benefits for an estimated 350,000 immigrants cut off under last
year's law.

President Clinton had vowed last summer to reverse welfare cuts
to those immigrants legally here. After retaining control of
Congress, Republicans promised not to * “reopen'' the welfare
debate, and few thought Clinton would get them to change their
minds.

But the budget bill restores disability and Medicaid benefits to
noncitizens who are already on the rolls. In addition, immigrants



who were in the United States when the welfare law was signed will
remain eligible for benefits if they become disabled. The budget
agreement still leaves immigrants ineligible for food stamps.
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