EXECUTTIVE OFFICE OF 'THE PRESIDENT

07-Dec-1995 11:25am

TO: Carol H. Rasco

FROM: Diana M. Fortuna
Domestic Policy Council

CC: Julie E. Demeo

CC: Jennifer L. Klein

SUBJECT: Arkansas risk contract

HCFA tells me that they plan to act on Ark. BC/BS's request for a
risk contract in about 3 weeks. The reason this has taken a while
is that the application was incomplete.

I stressed yet again to HCFA that my call was merely to determine
the status and that we are not asking them to do anything.

' Appérently the reporter is aléo calling HCFA with questions; they
will let me know more about this if there is anything interesting
there. '



EXECUTTIVE OFFICE OF T HE PRESIDENT
06-Dec-1995 03:05pm
TO: Julie E. Demeo

FROM: Carol H. Rasco
Domestic Policy Council

SUBJECT: RE: PH: Johnathan Wyle #501-399-3654

FYI, this is same guy from last week whom I do not intend to
answer. However, I had forwarded his request last week to Jen,
Chris and Diana telling them I did not intend to answer him but
that I would like to know the status of the issue. Can you follow
up with one of them? I haven't ;heard anything from them (which
is understandabel given the budget shit going on!).

Thanks.



EXECUTTIVE OFFICE OF THE PRESIDENT

04-Dec-1995 09:12am

TO: Christopher C. Jennings
- TO: Diana M. Fortuna
FROM: Carol H. Rasco

Domestic Policy Council
CC: Julie E. Demeo

SUBJECT: See attached re: press call; Ark. Blue Cross / Blue Shield

I do not plan to return attached call and if the person calls
again Julie and/or others will just continue to take messages for
the time being.

Out of curiosity, do we know the current status of that request?
I as always want to be careful any inquiries we make of HHS as
simply to get info, nothing to indicate we are asking them to do
anything.

Many thanks!



EXECUTTIVE OFFICE OF T HE PRESIDENT

01-Dec-1995 05:25pm

TO: Carol H. Rasco

FROM: Julie E. Demeo
Domestic Policy Council

SUBJECT: Press Call

Damien took a call from John Weil of the Arkansas Democratic
Gazette.

He called to inquire about your involvement with Arkansas Blue
Cross/Blue Shield. Supposedely their is an issue regarding
Medicare & HMO's that the DPC is dealing with and that he wanted
your insight on.

His numbers are: office: (501) 399-3654
home: (501) 228-9232
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@ Arkansas Robert D). Cahe
Exccutive Vice President,
I A BlueCross BlueShield Legal, Governmentul Relations and
Communication Services
601 Gaincs 8.
P.Q. Rox 1480
Little Rock, Arkansas 72203-1489
(501) 578-24%8
FAX (301) 578-2087

September 28, 1995

Ms. Carol Rasco

The White House

1600 Pennsylvania Avenue
Washingtan, D.C. 20005

Dear Carol:

I am writing to give you some more background regarding our meeting
scheduled for 10:15 a.m. on Tuesday, October 3 in your office.

Arkansas Blue Cross and Blue Shield, through its wholly owned
subsidiary, USAble Corporation, is a 50% owner of HMO Partners, Inc. The
other 50% is owned by Baptist Health HMO, Inc., which, in turn, is owned by
Baptist Health and approximately 270 physicians. HMOQO Partners, Inc. is the
result of a merger of Health Advantage, the HMO formerly owned by Baptist
Medical Systems HMQ, Inc., and HMO Arkansas, Inc., which was formerly
wholly owned by USAble Corporation.

HMO Partners, Inc. has a federally qualified line of business, which
operates under the name of HMO Arkansas. HMO Partners, Inc. has two
applications presently pending at the Health Care Financing Administration:

1. The first application is for approval as a Medicare risk contractor.

That application has been pending for several weeks, and a site visit was held in
early September.

2.  The second application is for an expansion of the service area for the
federally qualified line of business. That service area presently encompasses four
counties in Central Arkansas and two counties in Western Arkansas. The
approval sought would be for an expansion to a virtually state-wide operation.

Todays Blue Cross. A Different Shada Of Blua.

Arkansas Blue Cross and Blue Shield, A Mutual Insorance Company
An Independent Licensee of the Blue Cross and Blue Shield Asceciation
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Letter to Ms. Carol Rasco
September 28, 1995

Page 2

Another topic which we would like to discuss is the propasition, found in
at least two measures pending before Congress, that physicians and hospitals
should be able to organize and offer HMO-like products without complying with
the licensing requirements that HMOs typically are required to meet. We believe
that this has the potential to expose Arkansans to very troublesome
consequences.

As you may know, Arkansas Blue Cross and Blue Shield is a corporate
sponsor of the event for Arkansans scheduled for Friday evening. Sharon Allen
and T will be in attendance and hope to see you there.

With best regards, [am

Cordially yours,

Rabert D. Cabe

RDC:byj



. SENT BY: 5-16-95 :

* Arkansas
) ; BlueCross BlueShield

May 15, 1995 MAY | 6 1q0n

Ms. Carol Rasco

ABCBS EXECUTIVE-

912024567431:#% 17 2

Robert D. Cabe

Execulive Vice President,
Legal, Governmental Relations and
Communicalion Services

601 Guines SL.

P.0O. Box 1489

Iittle Rock, Arkansas 72203- 1489

(501) 378-2436 «./ A ws.

FAX (501) 378-2057 /
+o
9\% i /_TSZO & Vcﬁg‘;:‘n

By Telefax

The White House
1600 Pennsylvania Avenue N.W.
Washington, D.C. 20500

Dear Carol:

Thanks very much for making time on your schedule for Sharon Allen and I to visit with i

you this Thursday, May 18, at 11:15 am. We assume that we should enter the northwest
gate; if this is incorrect, please have someone give us the appropriate information. g /9’

We hope to visit with you about the following subjects:
1. Medicare Risk Contract. As we discussed in December, Bur federa ly qﬁ?@zd

HMO subsidiary is actively pursuing a Medicare risk contract. An application has
been filed and we are working toward a January 1, 1996 effective date. We w ulg

agoa! s 1 &1

like to give you a short update on the status of that project. e, 5

ke logheyou o gl oo s ol bk gt S,
2. Medicare Select. We are very interested in the possibility of being able to offer a

Medicare select-type product in Arkansas, and would like to share our views on

this. 7W/ﬁ S anath gn /nﬁtﬁm% Vo re. o

3. Medicare Budget Cuts. While we would probably be preaching to the choir, we
would like to give you our views from the perspective of a Medicare contractor

with nearly thirty years’ cxmcc in the program.  yeecotec, 7, —=2% /1 M- o,
0 et svads - AL TE Paihon —pneed LAueslion. ’
: £ % as of July 27,

4. Any Willing lJrJovider. As you may know, Arkansas will

1995, a very broad and comprehensive any willing provider statute. As written, it
would purport to apply to health maintenance organizations, without distinction
between state certified HMOs and federally qualified HMOs. In our view, the
Arkansas statute is inconsistent with the federal HMO statute, which provides for a
pre-emption of state laws which prevent health maintenance organizations from
operating as federally qualified HMOs. It is our understanding that HCFA has not
rendered an opinion with respect to pre-emption of an any willing provider statute.
In the interest of promoting cost-effective and high quality managed care, it would
seem to us appropriate that HCFA take a lead role on this issue, and we would like
to discuss that with you.

(i g ?) é/‘cgw Pt rdd by g,
g A Frivey % /4{ %l 4,
Todays Blue Cross. A Different Shade f Blue. /7 reed - %éfﬁ “

Arkansas Illue Cross und Blue Shield, A Mutual InZ&nc'E punycyd

N
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Letter to Ms. Carol Rasco
May 15, 1995
Page 2

If there is any information we might provide you in advance of our discussions on
Thursday, please let me know and we will of course be happy to provide it.

With best regards, I am

Cordially yours,

Bl

Robert D. Cabe

RDC:baj
cc: Mrs. Sharon Allen
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EXECUTTIVE OFFICE OF T HE PRESIDENT

18-May-1995 10:50am

TO: Carol H. Rasco ' \®X§§
FROM: Diana M. Fortuna L §g A
Domestic Policy Council }t}_ G\ \VA
CC: Jeremy D. Benami <§3}L

SUBJECT: Meeting with Bob Cabe

Although we are planning to just listen at the meeting with Bob
Cabe, here are the points he wants to raise along with some
background information on each one:

l. His federally qualified HMO has an application pending at HCFA
to provide managed care services for Medicare beneficiaries via a
Medicare risk contract. He wants to update you on the status of
the application, and his letter doesn't sound like he has any
complaints.

HCFA requested additional information on May 1 and they will make
. @ decision within 60 days after they receive the additional
information. They see no major problem with the application. -

2. Cabe says he is interested in being able to offer a Medicare
Select-type product in Arkansas, and "would like to share our
views on this."

By law, the Medicare Select demonstration can only operate in 15
states, and Arkansas is not one of the 15. Legislation to extend
the demonstration to all 50 states was passed by the House and
just yesterday in the Senate. The administration had taken the
position that there are enough questions about quality of care,
consumer protections, and the program's value that it should not
be extended to all 50 states, but Chris J. told me today that,
with the action in the Senate, we are not going to oppose to
50-state model, but simply make sure that the program is monitored
closely.

So I think we can say to Cabe that it looks like Congress will
extend the program to all 50 states, and that we will be working
to make sure that it is a high quality program.

(Medicare Select is a weird program that is less than a full-blown
- ppo, but provides some sort of Medigap wraparound. I am trying to
get a better description but I have always found this one somewhat
baffling.)



3. Cabe wants to talk about Medicare budget cuts, which he agreed
will be "preaching to the choir."

4. Cabe says that a law will go into effect in Arkansas in July
mandating that "any willing provider" can provide services to
beneficiaries enrolled in managed care. (Managed care
organizations hate these laws because it reduces their ability to
select providers and manage costs. Providers like them because
they don't want to be locked out of managed care plans.)

Cabe says that the law purports to apply to federally qualified
HMOs like his own, but he thinks that the federal HMO statute
preempts such state laws. He says that HCFA has not rendered an

. opinion on this, and that he thinks they should.

According to HCFA, they have agreed with Cabe's point in 2

states that have any willing provider laws (Maryland and
Virginia). They have written letters saying so, and the letters
have received some coverage in the trade press. They would

say the same thing about the Arkansas law. (None of this has been
tested in court yet, though.)

We can tell Cabe that HCFA has been active on this issue in 2
states, and give him copies of the 2 letters.
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Managed Care Issues

1. Medicare Risk Contract E

On May 1, HCFA’s Office of Managed Care sent HMO Arkansas (AR BC/BS’s HMO) a

letter requesting additional information because their Medicare risk contract application was
incomplete. Once the additional information is received, a decision on the application will |
follow within 60 days. [Note: Aside from needing additional information, thus far, no major |
problems with their application have arisen. ]

2. Medicare SELECT

Therefore, AR BC/BS cannot participate in the program as it currently operates. The Senate |
passed legislation today, already passed by the House, extending the SELECT program and
expanding it to all 50 states. If signed by the President, AR BC/BS could conceivably
participate; the Administration however, has expressed opposition to the SELECT |
extension/expansion due to inadequate consumer protections and quality of care safeguards. ,
Further, the evaluation of the SELECT demonstration will not be complete until this fall, i
giving us little idea at this point of the program’s value. We support a 12-month extension of |
the 15-state demonstration in order to review the evaluation. Our preference is to replace !
SELECT with a Medicare “Preferred Provider Option™ (PPO). [HCFA’s legislative proposal !
for the PPO is currently pending at OMB ] i
|
|
|

_ |
Arkansas is not one of the 15 designated states in the Medicare SELECT demonstration. ] |
|
I
|
|

o AR BC/BS may well like the PPO option if they are interested in SELECT (fewer
restrictions than the Medicare risk program). PPOs were the insurance industry’s
response to the rise of HMO and the Blues are heavily into the PPO market.

3. Medicare Budget Cuts

Medicare budget cuts of the size being discussed in Congress would have significant impact
on the Medicare managed care program. Increases in beneficiary copayments and deductibles |
and reductions in payments to providers would place downward pressure on the AAPCC |
(which is calculated on historical fee-for-service claims data), resulting in much lower |
payments to Medicare risk contractors. This will likely result in zero- or low-premium
Medicare plans (over 50% of Medicare contractors offer zero-premium products) being
forced to increase their premiums and/or cut supplemental benefits, such as prescription drugs
or eyeglasses - the principal incentives for Medicare beneficiaries to enroll in managed care |
plans. The effect would be the opposite of Congress’ intent: fewer Medicare beneficiaries |
joining HMOs, and more leaving them. ‘

i
N

i

4. Any Willing Provider |
By Federal law, Federally Qualified HMOs are protected from restrictive state laws, further, ]

agwr et ﬁ%\fp{

s~

|
|
|
}

'
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2

Medicare managed care regulations specifically protect the right of contracting heaith plans to
determine the type of practitioner that will provide covered services to enrolled beneficiaries.
HCFA, commenting on laws passed by Maryland and Virginia similar to the one about to be
enacted in Arkansas, stated that these provisions pre-empted state “any willing provider” laws.
[copies of the letters and a press report of the letters are attached])

|
L
|
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February 1995 I Managed Care Law Outlook § Page 5

Any Wiilfing Provider Laws

HCFA: Va. ancillary provider law makes HMOs too much like FFS plans

A potentially new strain of any willing pro-
vider law rmay have been snuffed out by the
Health Care. Financing Administration. The agen-
¢y has ruled that federally qualified HMOs in Vir-
ginia are not allowed to comply with a state law
HCFA says would strip them of the ability to
manage care by forcing them to cover unrestricted
ancillary services. '

The situation was brought to HCFA's atten-
tion by the Kaiser Foundation Health Plan. [na
letter to Rodney C. Armstead, director of HCFA's
Office of Managed Care, Judith M. Mears, Kai-
ser's vice president and assistant general counsel,
cited a 1988 amendment to the HMO Act thar al-
lowed FQHMO members to receive no more than
10% of non-emergency services from providers
not affiliated with the HMO.

- “The amendment reflects Congress’ concem
that permitting more than 10% of an HMO's ser-
vices to be obtained outside the plan would com-
promise a basic characteristic of federally qual-
ified HMOs,” Mears said. If they could not be
solely responsible for the majority of an enrollee’s
care, FQHMOs could not conform to that part of
the HMQ Act that charges them with protecting
enrollees when they receive medical services, she
added. Further, the Virginia law “mandates an

HMO to adopt indemnity-like characteristics in
violation of the HMO Act and the essential char-
acter of prepaid FQHMOs.”

In his response to Mears' letter, Armstead
questioned whether HMOs that followed the law
could even be considered HMOs. “While not in
our jurisdiction, we also anticipate that the Inter-
nal Revenue Service may question the tax-exempt
status of non-profit FQEHMOs in Virginia because
of the shift in the nature of the plan toward insur-
ance,” he added.

What's the next step? “Thart's the $64,000
question,” says Sarah Hopkins Finley, an attomey
with Williams, Mullen, Christian & Dobbins,
Richmond. She says the state legislature is enter-
@ining one bill to repeal the provision entirely and
one to restrict qualified ancillary service providers

* to those who have previously notified the HMO of -

their agreement to accept patients at rates paid

' parucipating ancillary service providers.

Legislation to repeal the provision has passed
the state House of Delegates and will be taken up
by the Senate soon. The state's Joint Commission
on Health Care has been assigned to study the is-
sue over the next three years. Call Finley at
(804)783-6481 for details.

P.g4

i
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| | | | _ o
#*™™%,  SEPARTMENT OF HEALTH & HUMAN SERVICES Heatth Care Financing A{!tﬁirﬁisu%aﬁon
. ) . : 1 :
- - : ] <l
C o Office of Managed Care | = |
Director's Office - :
el - DEC - 5 iosd Washington, D.C. 20201

Judith M. Mears

Vice President and Assistant
General Counsel :
Kaiser Foundation Health Plan, Inc. _ B
One Kaiser Plaza _ o ' . : ;
Oakland, California 94612 : : _ :

. : |”.
Dear Ms. Mears: _ _

We have reviewed your November 7, 1994, letter (and attachments) ' -
representing the concerns of Kaiser Foundation Health Plan of |
Mid-Atlantic States regarding recently enacted legislation by the
Commeonwealth of Virginia.

|
We believe that Federally gualified health maintenance : !
organizations (FQHMOs) do not have to comply with the law at |
issue, Chap. 963 of the Acts of the General Assembly of Virginig,
1994 House Bill 840 (referred to as Chap. 963), with regard toc |
payment for ancillary services because this law is in conflict |
with portions of Title XIII of the Public Health Service Act (the
HMO Act) and implementing regulations at 42 CFR 417. I

!
The HMO Act and regulatory provisions governing FQHMOs require ij
participating health plans to provide or arrange for all basic |
health services, with the exception of medical emergencies. {(Se
42 U.S.C. 300e, 300e-1; 42 CFR 417.103) The HMO Amendments of
1988, P.L. 10-517, allows FQHMOs to offer a self-referral optio
for physician services, i.e., enrollees may seek care from non-
plan physicians within guidelines established by the FQHMO. This
statutory provision sets a 10 percent "cap" on out-of-plan !

- physician services and does not permit out-of-plan ancillary
|
1

services, at least not in the broad, undefined context of
Chap. 963. As you know, the 1988 Amendments were considered
self-implementing, but a notice of proposed rule making on the
self referral option has been published and a final rule is under
developmént. Compliance with Chap. 963 would require HMOs to |
permit practices that wculd violate the above Federal
requirements.

We also believe that 42 U.S. C. 300e-~10 is applicable in this
situation. This provision of the HMO Act states:

]

{

j

|
In the case of an entity-- g'

(1) which cannot do business as a health maintenance
organization in a State in which it proposes to furnish .
basic and supplemental health services because that State by
law, regulation, or otherwise-- ' RS

5
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Page 2 - Judith M. Mears

‘. (E) imposes requirements which would prohibit the- |
entity from complying with the requirements of this
subchapter, and : : '

RN

" (2) . . . which is a qualified health maintenanée ‘f
organization for purposes of section 300e-9 of this title, |’

such requirements shall not apply to that entity so as to
prevent it from operating as a health maintenance
organization in accordance with section 300e-9 of this
title. '

The virginia law in-question would prevent an FQHMO from
providing and arranging for basic health services as discussed
previously. Further, in that the definition of an HMO involves |
the interrelationship of providing comprehensive benefits in- |
plan, risk sharing with providers, utilization management through
plan-established practice guidelines, and quality assurance Af
mechanisms (including grievance and appeal procedures), Chap. 963

has the effect of undermining the very nature of a prepaid health -

plan and shifting consideration of these entities toward that of -
an indemnity insurance product. HCFA will have to guestion '
whether FQHMOs complying with ancillary services provisions of
Chap. 963 could be considered HMOs. While not in our - '3
jurisdiction, we also anticipate that the Internal Revenue '
Service may question the tax-exempt status of non-profit FQHMOs
in Virginia because of the shift in the nature of the plan towarnd
insurance. :

l
While there are a number of policy concerns about the Virginia !
law--such as the implementation and impact of Chap. 963 under ‘
capitated payment arrangements, the impact on fiscal soundness |
and insolvency protection, and the weakening of continuity and %

care management--we are limiting this letter to the serious legéif

concerns involved with this state legislation.
Sincerely,

Rodney €. Armstead, M.
Director

cc: _ .
Bruce Vladeck
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"™, DEPARTMENT OF HEALTH & HUMAN SERVICES Health Care Financin? ;;\dmiqistmicr

%,
J | ~ oy 1) IgeR Office of Managed '

-
w . Director's Office .
N _ Washington, D.C. 20%0(;1
| | ) - L

!

l

|

|

|

i

A

Charles [¥. Stellar

President o . _
American Managed Care and Review Association
1227 25th Street, NW, Suite 610
Washington, D.C. 20037-1156

|
f
|
|
|
|

Dear Mr5.5tellar:

vyour organization is concerned about the impact on health!. |
paintenance organizations (HMOs) of certain legislation under |
consideration in the state of Maryland. In particular, you are.
concerned about the impact that the Patient Access Act now before
the Governor, may have on federally qualified HMOs (FQHMOs). Ve
have reviewed the enrolled bill and have the following comments.

FOHMO Ccmpliance with the HMO Act

Section 19-710.2 of the Patient Access Act (as enrclled)!
requires HMOs to make 2 point-of-service (POS) option available to
employees and individuals who have no other option of receiving
health benefits through their emplover, association or private
'group. We believe this provision could be in conflict with the
7itle XTII of the Public Health Service Act (the HMO Act), ]
specifically the self-referral option enacted by Congress in the |
HMC Amendments of 1988 (P.L. 100-517). Under the HMNO Act, FQHMOS]
may offer a "self-referral option" for physician services, i.e. |
enrollees may seek care from non-plan physicians within guideliines;
established by the FQHMO. This statutory provision sets a 10 '
percent "cap" on out-cf-plan physician services. Other services,
such as hospital care, can be obtained out-of-plan only it .
permitted and preauthorized by the FQHMO. As you know, the 1988
Amendments were considered self-implementing, but a notice of
proposed rulemaking on the self-referral option has been published
and a final rule is under develcpment. '

Although there is a provision in the Maryland legislation
that limits the applicability of the POS requirement to FQHMOS to !
the extent permitted under federal law, the mandate could putla |
FQHMO in jeopardy of exceeding the 10 percent limit. The enrdlled
bill doias not specifically provide FQHMOs with a waiver to cedse
offering the POS option to eligible employees if it reaches the 10
percent "cap." The bill alsc does not address whether these ], |
employers, asscociations, and private groups would take precedent |
over the FQHMO's other commercial, Medicaid, and Medicare |- '
enrcllments in having the P0OS product available. The Office of ;
Managed Care anticipates monitcring the 10 percent limit across |
all product lines of a FQHMO, not on a contract by contract basis!

1 o0 i

|
|
)

i
4
1
i
i
[
i
1
|
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Federal Qreemgtion Authority

‘Section 1311 of the HMO Act (42 U.S.C. 300e-10) provides
FQHMOs with protection from restrictive state laws. While the
requirements gf the Patient Access

Act do not appear to invoke Any

I

provisions of this section, we cannot comment conclusively at this
time. In developing regulations, State officials will make pelicy

interpretations, and it is possible that some of the regulatory
requirements may be in conflict with Secticn 1311.

Below, we take the opportunity to provide additional commeﬁts

on the Maryland Patient Access Act.

Creatioﬁ of-an vgnievel Playing Field"

The Patieht Access sets forth certain accountability requiremenﬂé

i
1o

and higher performance standards, but only on one segment of tué

managed ¢are industry. It appears to us that any health care

system which establishes a panel of providers and which sets |-

financial incentives fcr members to obtain services from that
panel, including preferred provider organizations, exclusive
provider organizations, and integrated delivery systams, should
required aleng with HMCs to:

. meet the application and processing requirements for provide;

~applicants as set forth in the bill and be subject to
penalties for failure to comply,

. maki efforts to include minority providers,

. not deny participation on the basis of gender, race, age,

:
|
L i

religion, national origin, or certain disabilities, or basged

on the provider's grievance history, |

‘be

. have. an internal review system to hear disputes of provid%:s

being terminated froem the plan panel,

- provide a current list of providers and information as te

which participating providers are "full" (not accepting neﬁ
members) and to existing members at least once a year, ‘“

. provide clear information to members as to how to file a
complaint about the plan with State officials,

- |
+ keep panel members informed of terminations (as well as whi

members of specialty practices are participating), and

i
|
. notify members in advance when providers are keing terminated

from the panel.

* In a&di?ion, any managed health care plan that applies utilk
zation raview and managsment techniques should have internal
- | |

2
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review systems to hear provider grievances and allow providers to -
advocate in the patient's interest. Further, if the State wishes
to impose a POS requirement where employers do not offer a choice
of health plans, then the requirement should be applied to any |
type of "lock-in" plan, such as exclusive provider organization5=_
(EPOs) or arrangements. There is justification for consumer L:
but
|

protectiens where members are nlocked in" to a health system,
these protection should be applicable across-the-board.
Under: the Act as presented to the Governor, HMOs will take oh a
significant new administrative workload--some of which are . |-
barriers to efficiency as discussed later--and additional costsi
These additional costs will result in higher premiums to HMO |
enrollees. The additional requirements and added costs ccmbinegd -
with the exemption of other forms of managed care including i
preferred provider organizations (PPOs), EPCs, and integrated |
delivery systems, appear to insert an unfair disadvantage to EﬁOs
doing business in Maryland. This observation is more fully }
explained by the following analysis of the Act. -

|
Article 4832 - Insurance Code, Section 490BB }

The provisions of subsecticn (3) would require HMOs to maindain
a) up-to-date mailing addresses for enrollees (with no respensﬂf
bility on enrollees to Inform the plan of moves), b) systems tq'
track changes in enrollees' choice of primary care physicians |
(PCPs), and c) systems for notifying individual enrollees of " !
changes in network providers. : . : i

Subsection (D) establishes timelines for handling applicaticns
%o the panel. These performance standards, however, could resqlt
in administrative inefficiencies as HMOs attempt to comply with
legal deadlines or face penalties. The bill does not appear to
contain any flexibility for HMOs to prudently manage the ebb a a .
flow of applications or to hold applications until the HMO begins |
to “"grow" its network in response to enrocllment cycles and
expansion.

B
|

As written, the bill assumes that practitioners will submitg
enough professional information for HMOs to determine within 30
days whether to pursue acceptance or reject the applicant. T
Traditicnally, credentialing is performed through primary ! !
verification. That is, the entity respensible for accepting ai
practiticner into its organization--whether an KMO, PPO, hecspital,:
etc.--obtains evidence of the applicant’'s credentials from thel‘
issuing source of the credential, e.g., verification of medical-
education is obtained directly from medical schools and resideh¢y :
programs. National accrediting bodies, such as the National i f
Committee for Quality Assurance and the Joint Commission cn | '
Accreditation of Healthcare Organizations, as well as draft ! ,
standards of the National Assoclation ¢of Insurance Commissioners, i
require ‘health plans to perform primary verification. i_ -

l 3 :
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|

The timeframes set forth in the legislation do not reflect that
EMOs and the verification agencies employed by HMOs cannot cont'ol
the response times of the issuing scurce of information, including

National Practitioner Data Bank.

As a matter of health care quality assurance and consumer L;'
protection, we feel that any health plan that enrolls members ala
sets out.a panel of providers for its membership should be |
required to credential and recredential participating physiciank:
as woell as other practitioners providing medical services as |

permitted by state law. |

Subsections (E) and (F) establish protections--many of which ;
already exist in fedaral law--for applicants to HMO panels.' :
Subsection (G) requires HMOs to establish internal review systepms
for resolving practitioner grievances and termination disputes.
While the standards of -zaccountability established by these ,
requirements are important, the bill may inadvertently create an
environment for civil action against HMOs. Rejected applicants
would be able to take judicial action against HMOs claiming that
they weres rejected based on gender, race, age, type of license or
certification, etc., not the reascn given by the EMO in its _
written response. Providers dissatisfied with the results of the
internal review sys=em could claim that an HMO's review system

does not meet the intent o the law. A significant amount of such

activity could be counterproductive.

Tn addition to the increased potentlal for lawsuits, HMOs wauld

have an administrative burden to always demonstrate that the

health plan is acting within the intent of these provisions. HMOs

may be pressured into making decisions based on the threat of |
lawsuits rather than what is best for their enrollees and the {
health plan, and even lose some cost savings achieved through |-
organizational efficiency. = These provisions also may create a|.
"loophole" for physicians who do not meet credentialing standazrds
or who do not cooperate with the plan's utilization and clinical
practice guidelines. Thus, without balancing protections for |.
well-meaning HMOs, these provisions may jeopardize legitimate |

medical practice within the health plan.

The attention that the Patient Access Act places on continu
of care is laudable. However, the emphasis con an enrollee's r
to continue seeing a primary care physician (PCP) for the 90 day
period prior to termination from an HMO's panel {subsections (

quality assurance activities and the continuous improvement of !
ty
ight
4
lb

? . . o |
' Medicare managed care regulations specifically protect;
the right of contracting health plans to determine the typel
of practitioner that will provide covered services to
enrolled beneficiaries. [see 42 CFR 417.414(c)] |
|
|

? | 4

{
i
i
i
|
|
)
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and (J)) causes us some concern for quality of care and enrolle
welfare.  As written, enrollees will be denied this right if th 1r
PCP is belng terminated for fraud, patlent abuse, cor 1ncompetency

This newjrequlrement would place HMOs in a precarious p051tlon.

fraud, abuse, or lncompe?ency Currently, HMOs are able to ac
before all evidence is in, or before an investigation is
completed, or to use its best judgment on incomplete evidence i
order to protect patients. The language of the bill may .
inadvertently prompt HMOs to delay action until a strong case 1§
built because of the threat of judicial action by physicians:

ist

| -

|

It is dlfflcult and a lengthy process to prove practiticner l

facing termination under these circumstances. The bill dees. no
contain any protection for HMOs trylng to act in the best inter
of their :enrollees. ,

Subsectlon (J) also requires HMOs to continue paving practl-
tioners at the contracted amount for the 90 days preceding actu l
termlnatlon. Under capitation arrangements, the incentive may
introduced for practitioners to a"capt payment but withheld
services during this 90 day pericd. This requirement, taken with
the previous concern that the Act cresates a disincentive for HMOS
to quickly terminate fraudulent or poor quality physicians, causes
us some additional concern for quality of care. | '

Section 42299

Subsection (B) appears to prevent HMOs from using what is
termed "hlthholds," a common and generally accepted risk a
arrangement. HMOs need flexibility to use various forms of risk~
‘sharing as may be appropriate to control unnecessary and ' .
inappropriate use of health care services while assuring that L

|
|
|

medically necessary covered services are provided. For example
my staff in the Office of Managed Care generally do not permit

FQHMOs oz Medicare risk contractors to capitate PCPs with less

than 100 .enrcollees, but would permit cther types of risk _
arrangemeénts such as withholds. HMOs commonly use withholds to,
establish risk pools, a way of spreading a portion of the risk
ameng a group of providers so that no one practitioner is overly
vulnerable or overly pressured by the alternative payment '
methodologies of managed care.

We apgreciate the opportunity to comment on this legislationJ
Sincerely,

&&(}t}aywdo#m/

L Rodney C. Armstead, M.D.
- Director




EXECUTTIVE OFFICE OF THE PRESIDENT

12-May-1995 04:51pm

TO: Julie E. Demeo

FROM: Jennifer L. Klein
Domestic Policy Council

CC: Jeremy D. Benami

SUBJECT : RE: Bob Cabe meeting

I think that Diana knows these issues better than I do. Could you
ask her if she feels comfortable handling this. If not, I’'1l

-~
P et




EXECUTTIVE OFFICE. OF T HE PRESIDENT
12-May-1995 02:43pm

TO: Jennifer L. Klein

FROM: Julie E. Demeo
Domestic Policy Council

CC: Jeremy D. Benami

SUBJECT: Bob Cabe meeting

Carol is scheduled to meet with Bob Cabe and others re: their HCFA
application and Arkansas’ recent passage of any willing provider
legislation, and Medicare risk contract situation.

Jeremy wanted me to remind you of this meeting and ask you to
check on the status of the HCFA application. We also need to see
if it is okay for Carol to meet with them at this point in hte
application process (I can call General Counsel once we. know
more) . :

You should email Carol with the lastest update and information
regarding these issues.
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Managed Care Issues

1.

" giving us little idea at this point of the program’s value. We support a 12-month extension of

From HCFA

Medicare Risk Contract

On May 1, HCFA’s Office of Managed Care sent HMO Arkansas (AR BC/BS’s HMO) a
letter requesting additional information because their Medicare risk contract application was
incomplete. Once the additional information is received, a decision on the application will
follow within 60 days. [Note: Aside from needing additional information, thus far, no major
problems with their application have arisen |

Medicare SELECT

Arkansas is not one of the 15 designated states in the Medicare SELECT demonstration.
Therefore, AR BC/BS cannot participate in the program as it currently operates. The Senate |
passed legislation today, already passed by the House, extending the SELECT program and
expanding it to all 50 states. If signed by the President, AR BC/BS could conceivably
participate; the Administration however, has expressed opposition to the SELECT |
extension/expansion due to inadequate consumer protections and quality of care safeguards. |
Further, the evaluation of the SELECT demonstration will not be complete until this fall,
|
the 15-state demonstration in order to review the evaluation. Our preference is to replace {
SELECT with a Medicare “Preferred Provider Option” (PPO). [HCFA’s legislative proposal !
for the PPO is currently pending at OMB ] 1
|
l

o AR BC/BS may well like the PPO option if they are interested in SELECT (fewer
restrictions than the Medicare risk program). PPOs were the insurance industry’s
response to the rise of HMO and the Blues are heavily into the PPO market.

P
|
)

Medicare Budget Cuts

Medicare budget cuts of the size being discussed in Congress would have significant impact
on the Medicare managed care program. Increases in beneficiary copayments and deductibles |
and reductions in payments to providers would place downward pressure on the AAPCC
(which is calculated on historical fee-for-service claims data), resulting in much lower
payments to Medicare nsk contractors. This will likely result in zero- or low-premium

Medicare plans (over 50% of Medicare contractors offer zero-premium products) being

or eyeglasses -- the principal incentives for Medicare beneficiaries to enroll in managed care
plans. The effect would be the opposite of Congress’ intent: fewer Medicare beneficiaries
joining HMOs, and more leaving them.

. - 3 . - !
forced 1o increase their premiums and/or cut supplemental benefits, such as prescription drugs| -
I
|
}

I
Any Willing Provider '

By Federal law, Federally Qualified HMOs are protected from restrictive state laws; further,

i
1
|
|
-
|
|
|
!

i

|
Ve W
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2

Medicare managed care regulations specifically protect the right of contracting health plans to
determine the type of practitioner that will provide covered services to enrolled beneficiaries. |

enacted in Arkansas, stated that these provisions pre-empted state “any willing provider” laws.
[copies of the letters and a press report of the letters are attached)

I
|
HCFA, commenting on Jaws passed by Maryland and Virginia similar to the one about to be i |
|
|

|
.
|
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Any Wiiting Provider Laws

HCFA: Va. arﬁcillary provider law makes HMOs too much like FFS plans

A potentially new strain of any willing pro-
vider law roay have been snuffed out by the
Health Car¢ Financing Administration. The agen-
¢y has ruled that federally qualified HMOs in Vir-
ginia are not allowed to comply with a state law
HCFA says would strip them of the ability to
manage care by forcing them to cover unrestricted
ancillary services. - '

The situation was brought to HCFA's atten-
tion by the Kaiser Foundation Health Plan. [na
Jetter to Rodney C: Armstead, director of HCFA's
Office of Managed Care, Judith M. Mears, Kai-
ser's vice president and assistant general counsel,
cited 2 1988 amendmeant to the HMO Act thar al-
lowed FQHMO members to receive no more than
10% of non-emergency services from providers
not affiliated with the HMO.

- “The amendment reflects Congress’ concern
that permiwting more than 10% of an HMO's ser-
vices to be obtained outside the plan would com-
promise a basic characteristic of federally qual-
ified HMOs,” Mears said. If they could not be
solely responsible for the majority of an enrollee’s
care, FQHMOs could not conform to that part of
the HMO Act that charges them with protecting
enrollees when they receive medical services, she
added. Further, the Virginia law “mandates an

HMO to adopt indemnity-like characteristics in
violation of the HMO Act and the essential char-
acter of prepaid FQHMOs.”

In his response to Mears' letter, Armstead
questioned whether HMOs that followed the law
could even be considered HMOs. “While not in
our jurisdiction, we also anticipate that the Inter-
nal Revenue Service may question the tax-exempt
status of non-profit FQHMOs in Virginia because
of the shift in the nature of the plan toward insur-
ance,” he added.

What's the next step? “That's the $64,000
question,” says Sarah Hopkins Finley. an attomey
with Williams, Mullen, Christan & Dobbins,
Richmond. She says the state legislamre 1s enter-
mining one bill to repeal the provision entirely and
one to restrict qualified ancillary service providers

t those who have previously notified the HMO of -

their agreement to accept patients af rates paid
participating ancillary service providers.

Legislation to repeal the provision has passed
the state House of Delegates and will be taken up
by the Senate soon. The state's Joint Commission
on Health Care has been assigned to study the is-
sue over the next three years. Call Finley at
(804)783-6481 for details.

P.o4
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_ _ . : ! .
g ?m DEP AR‘I‘MENT OF HEALTH & HUM AN SERVICES Health Care F‘manéing A%r‘niriistrgaﬁon
( : Office of Managed Care | -

Director's Office }
. - DEC - 5 98¢ Washington, D.C. 20201} -

Judith M. Mears i
Vice President and Assistant
General Counsel : |
Kaiser Foundation Health Plan, Inc. _ :
One Kaiser Plaza o ' : !;_
Oakland, California 94612 i.
' {

Dear Ms. Mears: .
We have reviewed your Nowvember 7, 1954, letter (and attachments) - -
representing the concerns of Kaiser Foundation Health Plan of |

Mid-Atlantic States regarding recently enacted legislation by tle
Commonwealth of Virginia. ‘

|

We believe that Federally qualified health maintenance :
organizations (FQHMOs) do not have to comply with the law at !
issue, Chap. 963 of the Acts of the General Assembly of Virginia,
1994 House Bill 840 (referred to as Chap. 963), with regard to |

payment for ancillary services because this law is in conflict |

with portions of Title XIII of the Public Health Service Act (the
HMO Act) and implementing regulations at 42 CFR 417.

|
|
i

!
o
The HMO Act and regulatory provisions governing FQHMOs require P
participating health plans to provide or arrange for all basic |
health services, with the exception of medical emergencies. (Se
42 U.S.C. 300e, 300e-1; 42 CFR 417.103) The HMO Amendments of
1988, P.L. 10-517, allows FQHMOs to offer a self-referral optio
for physician services, i.e., enrollees may seek care from non-[
plan physicians within guidelines established by the FQHMO. Th]
statutory provision sets a 10 percent "“cap" on out-of-plan
physician services and does not permit out-of-plan ancillary
services, at least not in the broad, undefined context of !
Chap. 963. As you know, the 1988 Amendments were considered
self-implementing, but a notice of proposed rule making on the
self referral option has been published and a final rule 1is under

|

S

developmént. Compliance with Chap. 963 would require HMOS to
permit practices that would violate the above Federal
requirements.

We also believe that 42 U.S. C. 300e-10 is applicable in this |

I
situation. This provision of the HMO Act states: i i
b

In tthe case of an entity--

(1) which cannot do business as a health maintenance ; :
organization in a State in which it proposes to furnish L |
basic and supplemental health services because that State by |
law, regulation, or otherwise-- ' ; ‘



MAY-17-1995 29:58 FROM ADMINISTRATOR'S OFFICE T0 94567431 P.v6

Page 2 - Judith M. Mears

(E) imposes requirements which would prohibit the 1;
entity from complying with the requirements of this
subchapter, and : :

(2) . . . which is a qualified health maintenanée ]{
organization for purposes of section 300e-9 of this title,

such requirements shall not apply to that entity so as to
prevent it from operating as a health maintenance
organization in accordance with section 300e-9 of this
title.

The Virginia law in-guestion would prevent an FQHMO from _
providing and arranging for basic health services as discussed
previously. Further, in that the definition of an HMO involves |
the interrelationship of providing comprehensive benefits in- |
plan, risk sharing with providers, utilization management through
plan-established practice guidelines, and quality assurance - .
mechanisms (including grievance and appeal procedures), Chap. 943

has the effect of undermining the very nature of a prepaid health -

plan and shifting consideration of these entities toward that of
‘an indemnity insurance product. HCFA will have to question '
whether FQHMOs complying with ancillary services provisions of
Chap. 963 could be considered HMOs. While not in our -
jurisdiction, we also anticipate that the Internal Revenue '
Service may question the tax-exempt status of non-profit FQHMOs

in Virginia because of the shift in the nature of the plan toward

insurance.

While there are a number of policy concerns about the Virginia
law--such as the implementation and impact of Chap. 963 under
capitated payment arrangements, the impact on fiscal soundness
and insolvency protection, and the weakening of continuity and

concerns involved with this state legislation.

Sincerely,

% C s 4o )
Rodney C. Armstead, M.
Director

ccC: .
Bruce Vladeck

|

|

|

l . .
care management--we are limiting this letter to the serious legdl -
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/ . DEPARTMENT OF HEALTH & HUMAN SERVICES Health Care Financin? Admifistratior
. : P

. Al
v co= Office of Managed Care
UNERR < Director's Office 1

Washington, D.C. 20201

T
|
.
|
| o
Charles W. Stellar ¥ i
president . - o ;'l.'
Aperican Managed Care and Review Association - !
1227 25th Street, NW, Suite 610 B |
Wwashingten, D.C. 20037-1156 1. !
|
z

Dear Mr. Stellar:

Your organization is concerned about the impact on health! .
paintenance organizations (ID¥0s) of certain legislation under !
consideration in the state of Maryland. In particular, you are:
concerned about the impact that the Patient Access Act now before
the Governor, may have on federally qualified HMOs (FQEMOs) . We
nave reviewed the enrolled bill and have the following comments:

_ ]

FORMO Compliance with the HMO Aact

I
Section 19-710.2 of the Patient Access Act (as enrolled)!
requires HEMOs to make a point-cf-service (POS) option available to
employees and individuals who have no other opticn of receiving |
health benefits through their employer, association or private
group. We believe this provision could be in conflict with the
3 tle XTII of the Public Health Service Act (the HMO Act), | |
specifically the self-referral option enacted by Congress in the |
HMO Amendments of 1988 (P.L. 100-517). Under the HMO Act, FQHMOS]
may offer a "self-referral option" for physician services, 1.e. |
enrollees may seek care from non-plan physicians within guideliines
established by the FQHMO. This statutory provision sets a 10
percent "cap" on out-of-plan physician services. Other serviges, |
such as hospital care, can be obtained ocut-cf-plan only if .
permitted and preauthorized by the FQHMO. As you know, the 1988 -
Amendments were considered self-implementing, but a notice of
proposed rulemaking on the self-referral option has been published
and a final rule is under develcpment. :

Although there is a provision in the Maryland legislatiorn i
that limits the applicability of the POS requirement to FQHMOs to:
the extient permitted under federal law, +he mandate could putia !
FQHMO in jeopardy of exceeding the 10 percent limit. The enrqglled
bill doizss not specifically provide FQHMOs with a waiver to:cedse |
offering the POS option to eligible employees if it reaches tHe 10
percent: "cap." The bill alsc dces not address whether these |, i
employers, associations, and private groups would take precedent |
over the FQHMO's other commercial, Medicaid, and Medicare I \
enrcllments in having the POS product available. The Ofiice éf i
Managed Care anticipates monitoring the 10 percent limit across &

all product lines of a FQHMO, not on a contract by contract basis,
! T

|
|

i
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Federal Preemption Authority

Section 1311 of the HMO act (42 U.S.C. 300e-10) provides '
FQEMOs with protection from restrictive state laws. While the
requirements of the Patient Access Act do not appear to invoke any
provisions of this section, we cannot comment conclusively at this
time. In developing regulations, State officials will make polﬁpy
-
I

interpretations, and it is possible that some of the regqulatory
requirements may be in conflict with Section 1311.

Below, we take the opportunity to provide additional comméﬁts
on the Maryland Patient Access Act. ;

Creatioﬁ of-an wgnjevel Playing Field"

The Patient Access sets forth certain accountability requiraments
and higher performance standards, but only on cne segment cf the
managed c¢are industry. It appears to us that any health care | |
system which establishes a panel of providers and which sets P
financial incentives for members to obtain services from that -
panel, including preferred provider organizations, exclusive |
provider-organizationS, and integrated delivery systems, should be
required aleng with HMOs to: L.

- meet the application and processing requirements for prov*&er
_applicants as set forth in the bill and be subject to '
penalties for failure to comply,

|

{

|

i

. make efforts to include minority providers, |
) _ i

. not deny participation on the basis of gender, race, age,
religion, national origin, or certain disabilities, or ba
on the provider's grievance history,

@ e
o8

:S

DA

. havie. an internal review system to hear disputes of provid ;

being terminated from the plan panel, : j
which participating providers are "£f31l" (not accepting new
members) and to existing members at least once a year, )

. provide clear information to members 2s to how to file a

i
!
|
i
|
i
i
l
|
|
complaint about the plan with State officials, E

l
. provide a current list of providers and information as to;
|

. - l . !
. keep panel members informed of terminatiocns (as well as which]|
members of specialty practices are participating), and b

L
ted

i

. notify members in advance when providers are being termina
from the panel.

zation raview and managasment tachniques should have internal

s . |
: ITn addition, any managed health care plan that applles utilg%
E

2

i
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i 1
review systems to hear provider grievances and allow providers to ..
advocate in the patient's interest. Further, if the State wishes
to impose a POS requirement where employers de not offer a choice
of health plans, then the requirement should be applied to any |-
type of “lock-in" plan, such as exclusive provider organizationé;
(EPOs) or arrangements. There is justification for consumer
protections where members are "locked in" to a health system, bht
these protection should be applicable across-the-board. P

Under: the Act as presented to the Governor, HMOs will take oh. a
significant new administrative workload--some of which are o
barriers to efficiency as discussed later--and additional costsi
These additional costs will result in higher premiums to HMO 1
enrollees. The additional requirements and added costs ccmbinegd .
with the exemption of other forms of managed care including i
preferred provider organizations (PPCs), EPOs, and integrated .
delivery systems, appear to insert an unfair disadvantage to HMbs
doing business in Maryland. This observation is more fully ' '
explained by the following analysis of the Act.

|

Article 48A - Insurance Code, Section 490BR

The provisions of subsection (B) weuld require HMOs to mainéain'
a) up-to-date mailing addresses Ior enrollees (with no responsi-
pility on enrollees to Inform the plan of moves), b) systems tq'
track changes in enrollees' choice of primary care physicians |
(PCPs), and c) systems for notifying individual enrollees of '
changes in network providers. : _

|
Subsection (D) establishes timelines for handling applicatidns;{
to the panel. These performance standards, however, could resqit :
in administrative inefficiencies as HMOs attempt to comply with
legal deadlines or face penalties. The bill does not appear to "
contain any flexibility for HMOs to prudently manage the ebb aﬂd
flow of applications or to hold applications until the HMO begins.
to "grow" its network in response to enrollment cycles and | i
expansion. ' i :
¥

As written, the bill assumes that practitioners will submit%-' :
enough professional information for HMOs to determine within 3?"
days whether to pursue acceptance or reject the applicant. ,
Traditicnally, credentialing is performed through primary E
verification. That is, the entity responsible for accepting a|
practiticner into its organization--whether an HMO, PPO, hespital,
etc.--obtains evidence of the applicant's credentials from the!
issuing source of the credential, e.g., verification of medical-
education is obtained directly from medical schools and residency
programs. National accrediting bedies, such as the National
Committee for Quality Assurance and the Jecint Ccmmissicn cn
Accreditation of Healthcare Organizations, as well as draft

standards of the National Association of Insurance Commlssioners,
require health plans to perform primary verification.

1

i
| - :
; 3
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The timeframes set forth in the legislation do not reflect that
EMOs and the verification agencies employed by HMOs cannot control
the response times of the issuing source of information, including

" medical schools, medical specialty organizations, even the 1
National Practitioner Data Bank. : _ B

As a matter of health care quality assurance and consuner. L1
protection, we feel that any health plan that enrolls members and
cets out.a panel of providers for its membership should be |
required to credential and recredential participating physicians
as well as other practitioners providing medical services as y
permitted by state law. |

Subsections (E) and (F) establish protections--many of which . !
already exist in fecaral law--for applicants to HMO panels.’ ; ;
Subsection (G) requires HMOs to establish internal review systems |
for resolving practitioner grievances and termination disputes.
While the standards of -accountability established by these

requirements are important, the bill may inadvertently create an
environment for civil action against HMCs. Rejected applicants
would be able to take judicial actiocn against HMOs claiming th%t
they werie rejected based on gender, race, age, type of license or |
certification, etc., not the reason given by the TMO in its
written response. Providers dissatisfied with the results of the
internal review sys<em could claim that an HMO's review system .
does not meet the intent oF the law. A significant amount of such
activity could be counterproductive. '

|

In addition to the increased potential for lawsuits, HMOs would
have an administrative burden to always demonstrate that the :
health plan is acting within the intent of these provisions. HMOs
may be pressured into making decisions based on the threat of
lawsuits rather than what is best for their enrollees and the !
health plan, and even lose some cost savings achieved through | :
organizational efficiency. These provisions also may create aj
nloophole" for physicians who do not meet credentialing standards
or who do not cooperate with the plan's utilization and clinic%l
practice guidelines. Thus, without balancing protections for |
well-meaning HMOs, thes2 provisions may jeopardiza legitimate i.
quality assurance activities and the continuocus improvement of:
medical practice within the health plan.

The attention that the Patient Access Act places on continuity
of care is laudable. However, the emphasis on an enrollee's right
to continue seeing a primary care physician (PCP) for the 90 déy
period prior to tarmination from an HMO's panel [subsections (Fy

' Medicare managed care regulations specifically protect:
the right of contracting health plans to determine the type R
of practitioner that will provide covered services to L '
enrolled beneficiaries. [see 42 CFR 417.414(cC)]

i

-' 4
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and (J).] causes us some concern for quality of care and enrolle

welfare. As written, enrollees will be denied this right if th lr

PCP is belng terminated for fraud, patlent abuse, or lncompetency
This new,requ*rement would place HMOs in a precarious p051tlon. '

fraud, abuse, or incompetency. Currently, HMOs are able to ac
pefore all evidence is in, or bafore an investigation is
completed, or to use its best judgment on incomplete ev;dence i
order to protect patients. The language of the bill may
1nadvertently prompt HMOs to delay acticon until a strong case 1
built because of the threat of judicial action by physicians
facing termlnatlon under these circumstances. The bill does: no

It is dlfflcult and a lengthy process to prove practitioner l

contain any protection for HMOs trying to act in the bkest interest

of their ‘enrollees. Sl

Subsectlon (J) also regquires HMOs to continue paving practl- l
ticners at the contracted amount for the 90 days preceding actu&l
termlnat*on Under capitation arrangements, the incentive may
introduced for practitioners to accopt payment but withheld

the nrevmous concern that the Act crzatass a disincentive for M

services during this 90 day perici. This recuirement, taken with
S

us some additional concern for quality of care.

to qulckly terminate fraudulent or pcor quality physicians, cnuTes

Section 430CC

termed "withholds," a common and generally accepted risk

Subsection (B) appears to prevent HMOs from using what is L
arrangemént. HMOs need flexibility to use various forms of rls

‘sharing as may be appropriate to control unnecessary and

medically necessary covered services are provided. For example):
my staff in the Office of Managed Care generally do not permit
FQIMCs or Medicare risk contractors to capitate PCPs with less

inappropriate use of health care services while assuring that Lf
|
i
than 100 .enrollees, but would permit cther types of risk }

|

arrangemeénts such as withholds. HEMOs commonly use withholds to

establisk risk pools, a way of spreading a portion of the risk
among a group of providers so that no one practitioner is overly
vulnerable or overly pressured by the alternative payment '
methodologies cof managed care.

We ap@reciate the opportunity to comment on this legislation;

Sincerel),

N -
; Rodney c. Armstecd : =
: irector



