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DEPARTMENT OF HEALTH AMD HUMAN SERVICES 

Health Care Financing Administration 

42 CFR Part 412 

[HCFA-1124-IFC] 

RIN 0938-AJ92 

Medicare Program; Medicare Inpatient Disproportionate Share 

Hospital (DSH) Adjustment Calculation: Change in the 

Treatment of Certain Medicaid Patient Days in States with 

1115 Expansion Waivers 

AGENCY: Health Care Financing Administration (HCFA), HHS. 

ACTION: Interim f i n a l rule with comment period. 

SUMMARY: This in t e r i m f i n a l rule with conunent period 

implements a change to the Medicare DSH adjustment 

ca l c u l a t i o n p o l i c y i n reference to section 1115 expansion 

waiver days. This rule sets f o r t h the c r i t e r i a to use i n 

cal c u l a t i n g the Medicare DSH adjustment f o r hospitals f o r 

purposes of payment under the prospective payment system. 

DATES: Effectiva date: [OFR--insert date of publication] 

These regulations are applicable to discharges occurring on 

or a f t e r [OFR--insert date of p u b l i c a t i o n ] . 

Comment date: Comments wi l l be considered i f we 

receive them at the appropriate address, as provided below, 

no later than 5 p.m. on [QVR—inMrt (go a*y« after ttHfe dats 

of publication in the Federal fcefiater]. 
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ADDRESSES: Mail an o r i g i n a l and 3 copies of w r i t t e n 

comments to the following address: 

Health Care Financing Administration, 

Department of Health and Human Services, 

Attent i o n : HCFA-1124-IFC, 

P.O. Box 8010, 

Baltimore, MD 21244-8010. 

I f you prefer, you may deliver an o r i g i n a l and 3 copies 

of your w r i t t e n comments to one of the following addresses: 

Room 443-G, Hubert H. Humphrey Building, 

200 Independence Avenue, SW, 

Washington, D.C. 20201, or 

Room C5-16-03, 

7500 Security Boulevard, 

Baltimore, Maryland 21244-1850. 

FOR FURTHER INFORMATION CONTACT: 

Kathleen Buto, Deputy Director, Center for Health Plans and 

Providers, (202) 205-2505. 

SUPPLEMENTARY INFORMATION: 

I . Background 

A, Summary 

The Medicare disproportionate share hospital (DSH) 

adjustment provision under section 1886(d)(5)(F) of the 

Social Security Act (the Act) was enacted by section 9105 of 
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the Consolidated Omnibus Budget Reconciliation Act (COBRA) 

of 1985 and became e f f e c t i v e for discharges occurring on or 

a f t e r May 1, 1986, as set f o r t h i n the May 6, 1986 f i n a l 

r ule with comment period (51 FR 16772). 

The size of a hospital's Medicare DSH adjustment, which 

i s applied to the hospital inpatient prospective payment 

system (PPS) payment, i s based on the sum of the percentage 

of patient days a t t r i b u t a b l e to patients e l i g i b l e f o r both 

Medicare Part A and Supplemental Security Income (SSI), and 

the percentage of patient days a t t r i b u t a b l e to patients 

e l i g i b l e f o r Medicaid but not Medicare Part A. The f i r s t 

computation includes days f o r patients who, during a given 

month, were e n t i t l e d to both Medicare Part A and SSI 

(excluding State supplementation). This number i s divided 

by the number of covered patient days u t i l i z e d by patients 

under Medicare Part A for that same period. The second 

computation includes patient days associated with 

beneficiaries who were e l i g i b l e for medical assistance 

(Medicaid) under a State plan approved under T i t l e XIX but 

who were not e n t i t l e d to Medicare Part A. (See 42 CFR 

412.106(b)(4).) This number i s divided by the t o t a l number 

of patient days f o r that same period. 

Currently, hospitals whose disproportionate patient 

percentage exceeds a certain threshold (which varies f o r 
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urban and r u r a l areas) receive either a fixed adjustment or, 

i n the case of large urban hospitals (100 or more beds) or 

large r u r a l hospitals (500 or more beds), a variable 

adjustment based on a statutory formula. As of A p r i l 1, 

1990, variable adjustments were made for large urban 

hospitals and r u r a l r e f e r r a l centers. F a c i l i t i e s that 

q u a l i f y as r u r a l r e f e r r a l centers as well as sole community 

hospitals receive the greater of a fi x e d adjustment or a 

variable adjustment based on a statutory formula. 

Qualifying large r u r a l hospitals and sole community 

hospitals receive a fixed adjustment. Urban hospitals with 

100 or more beds that receive funds from State and lo c a l 

governments f o r indigent care i n excess of 30 percent of net 

inpatient revenues are treated separately (42 CFR 

412.106(c)). 

Section 1115 Expansion Waivers 

Some States provide medical assistance under a 

demonstration project (also referred to as a section 1115 

waiver). I n some section 1115 waivers, a given population 

that otherwise could have been made e l i g i b l e f o r Medicaid 

under section 1902(r)(2) or 1931(b) i n a State plan 

amendment i s made e l i g i b l e under the waiver. These 

populations are referred to as hypothetical e l i g i b l e s , and 

are s p e c i f i c , f i n i t e populations i d e n t i f i a b l e i n the budget 
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n e u t r a l i t y agreements found i n the Special Terms and 

Conditions f o r the demonstrations; the patient days u t i l i z e d 

by that population are to be recognized f o r purposes of 

cal c u l a t i n g the Medicare DSH adjustment. I n addition, the 

section 1115 waiver may provide f o r medical assistance to 

expanded e l i g i b i l i t y populations that could not otherwise be 

made e l i g i b l e for Medicaid. 

Under current policy, hospitals were to include in the 

Medicare DSH calculation only those days for populations 

under the section 1115 waiver who were or could have been 

made eligible under a State plan. Patient days of the 

expanded e l i g i b i l i t y groups, however, were not to be 

included in the Medicare DSH calculation. 

I I . Provisions of the Interim Final Rule with Comment 

Period 

I n t h i s interim f i n a l rule with comment period, we are 

revis i n g the policy, e f f e c t i v e with discharges occurring on 

or a f t e r [OFR--insert date of p u b l i c a t i o n ] , to allow 

hospitals t o include the patient days of a l l populations 

e l i g i b l e f o r T i t l e XIX matching payments i n a State's 

section 1115 waiver i n calculating the hospital's Medicare 

DSH adj ustment. 

One purpose of a section 1115 expansion waiver i s to 

extend T i t l e XIX matching payments to services furnished to 
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populations that otherwise could not have been made e l i g i b l e 

f o r Medicaid. The costs associated with these populations 

are matched based on section 1115 authority. i n f a c t , 

section 1115(a)(2)(A) of the Act states that the "costs of 

such project which would not otherwise be included as 

expenditures under section . , . 1903 . . . s h a l l , to the 

extent and f o r the period prescribed by the Secretary, be 

regarded as expenditures . . . approved under ( T i t l e XIX)." 

Thus, the statute allows for the expansion populations to be 

treated as Medicaid beneficiaries. 

In addition, at the time that the Congress enacted the 

Medicare DSH adjustment, there were no approved section 1115 

expansion waivers. Nonetheless, we believe allowing 

hospitals to include the section 1115 expanded waiver 

population i n the Medicare DSH calculation i s f u l l y 

consistent with the Congressional goals of the Medicare DSH 

adjustment to recognize the higher costs to hospitals of 

t r e a t i n g low income individuals covered under Medicaid. 

Therefore, inpatient hospital days for these individuals 

e l i g i b l e f o r T i t l e XIX matching payments under a section 

1115 waiver are to be included as Medicaid days fo r purposes 

of the Medicare DSH adjustment calculation. 

In order to provide consistency i n both components of 

the c a l c u l a t i o n , any days that are added to the Medicaid day 

f 



JflN-14-2000 1?:00 HCFfl IDA 202 S90 6262 P.08/22 

7 

count must also be added to the t o t a l day count, to the 

extent that they have not been previously so added. 

Regardless of the type of allowable Medicaid day, the 

hospital bears the burden of proof and must v e r i f y with the 

State that the patient was e l i g i b l e under one of the 

allowable categories during each day of the patient's stay. 

The hospital i s responsible f o r and must provide adequate 

documentation to substantiate the number of Medicaid days 

claimed. Days for patients that cannot be v e r i f i e d by State 

records to have f a l l e n w i t h i n a period wherein the patient 

was e l i g i b l e f o r Medicaid as described i n t h i s r u l e cannot 

be counted. 

I I I . Response to Conunents 

Because of the large number of items of correspondence 

we normally receive on Federal Register documents published 

for comment, we are not able to acknowledge or respond to 

them i n d i v i d u a l l y . We w i l l consider a l l comments we receive 

by the date and time specified i n the vDATES" section of 

t h i s preamble, and, when we proceed with a subsequent 

document, we w i l l respond to the comments i n the preamble to 

that document. 
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IV. Waiver of Proposed Rulemaking and 30-Day Delay in the 

Effective Date 

We o r d i n a r i l y publish a notice of proposed rulemaking 

i n the Federal Register and i n v i t e public comment on the 

proposed r u l e . The notice of proposed rulemaking includes a 

reference to the legal authority under which the r u l e i s 

proposed, and the terms and substances of the proposed rule 

or a description of the subjects and issues involved. This 

procedure can be waived, however, i f an agency finds good 

cause that a notice-and-comment procedure i s impracticable, 

unnecessary, or contrary to the public i n t e r e s t and 

incorporates a statement of the fi n d i n g and i t s reasons i n 

the rule issued. 

We f i n d that i t would be contrary to the public 

i n t e r e s t to undertake p r i o r notice and conunent procedures 

before implementing t h i s interim f i n a l rule with coimnent 

period. States that have approved section 1115 waivers are 

continually involved i n c r i t i c a l e f f o r t s to implement, 

r e f i n e , and operate t h e i r Medicaid programs. For example, 

the States, managed care organizations, and hospitals are 

always considering t h e i r f i n a n c i a l positions and the 

adequacy of rates paid between these c r i t i c a l partners. We 

believe t h i s p o l i c y change impacts t h e i r f i n a n c i a l 

positions. Therefore, we believe the extended period of 
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uncertainty f o r hospitals and others that would r e s u l t i f 

t h i s p o l i c y change were to go through proposed and f i n a l 

rulemaking could adversely a f f e c t the course of these 

c r i t i c a l e f f o r t s and thereby disrupt services to Medicaid 

beneficiaries and other low-income patients who are served 

by hospitals, especially safety net hospitals. 

Moreover, because our p r i o r guidance on c e r t a i n aspects 

of our Medicare DSH policy was i n s u f f i c i e n t l y clear, many 

hospitals i n States with approved section 1115 expansion 

waivers have been receiving Medicare DSH payments r e f l e c t i n g 

the inclusion of expansion population patient days. But f o r 

an immediate e f f e c t i v e date of t h i s r u l e , these Medicare DSH 

payments w i l l cease u n t i l completion of the notice and 

comment rulemaking process, and, as a r e s u l t , many of these 

hospitals may experience f i n a n c i a l d i f f i c u l t i e s that may 

adversely a f f e c t access to services by the low-income 

patients served by these safety net hospitals. 

Therefore, we f i n d good cause to waive the notice of 

proposed rulemaking and to issue t h i s f i n a l r ule on an 

i n t e r i m basis. We are providing a 60-day comment period f o r 

public comment. 

Also, we normally provide a delay of 3 0 days i n the 

e f f e c t i v e date of a regulation. However, i f adherence to 

t h i s procedure would be impracticable, unnecessary, or 
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contrary to the public interest, we may waive the delay in 

the effective date. For the reasons discussed above, i t i s 

important that the provisions of this final rule with 

comment period have immediate effect in order to avoid a 

potential hardship for hospitals and a potential disruption 

of services for their patients, 

v. Collection of Information Requirements 

Under the Paperwork Reduction Act of 1995 (PRA), we are 

required to provide 6 0-day notice i n the Federal Register 

and s o l i c i t public comment before a c o l l e c t i o n of 

information requirement i s submitted to the Office of 

Management and Budget (OMB) for review and approval. In 

order to f a i r l y evaluate whether an information c o l l e c t i o n 

should be approved by OMB, section 3506(c)(2)(A) of the 

Paperwork Reduction Act of 1995 requires that we s o l i c i t 

comment on the following issues: 

• The need f o r the information c o l l e c t i o n and i t s 

usefulness i n carrying out the proper functions of our 

agency. 

• The accuracy of our estimate of the information 

c o l l e c t i o n burden. 

• The q u a l i t y , u t i l i t y , and c l a r i t y of the information to 

be collected. 
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• Reconunendations to minimize the information c o l l e c t i o n 

burden on the affected public, including automated 

c o l l e c t i o n techniques. 

We are s o l i c i t i n g public comment on each of these 

issues f o r the following sections of t h i s document that 

contain information c o l l e c t i o n requirements: 

Section 412.106 fbW4 W i i ) and ( i i i ) contain information 

c o l l e c t i o n requirements that are subject to the PRA. The 

requirements are as follows: 

In paragraph (b) (4) ( i i ) , e f f e c t i v e w ith discharges 

occurring on or a f t e r [OFR--insert date of p u b l i c a t i o n ] , for 

purposes of counting days under paragraph ( b ) ( 4 ) ( i ) of t h i s 

section, hospitals may include a l l days a t t r i b u t a b l e to 

populations e l i g i b l e for T i t l e XIX matching payments through 

a waiver approved under section 1115 of the Social Security 

Act. 

In paragraph (b) (4) ( i i i ) , the hospital has the burden 

of furnishing data adequate to prove e l i g i b i l i t y f o r each 

Medicaid patient day claimed under paragraph (b)(4) and of 

v e r i f y i n g with the State that a patient was e l i g i b l e f o r 

Medicaid during each claimed Medicaid day. We s o l i c i t 

comments on the burden associated with these requirements. 

Based upon the burden estimates received from the public, 

HCFA w i l l add these new requirements and associated burden 

( 
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to the e x i s t i n g information collections e n t i t l e d ; "Medicaid 

Disproportionate Share Adjustment Procedure and C r i t e r i a " 

(OMB #0938-0691, HCFA-R-194, current expiration date 

9/30/2002; and/or "Medicaid Disproportionate Share Hospital 

Payments - I n s t i t u t i o n s f o r Mental Disease" (OMB 

#0938-0746, HCFA-R-0266, current expiration date 6/30/2002. 

I f you comment on these information c o l l e c t i o n and 

recordkeeping requirements, please mail copies d i r e c t l y to 

the following: 

Health Care Financing Administration, 

Office of Information Services, 

Information Technology Investment Management Group 

Att n : J u l i e Brown 

Room N2-14-26, 7500 Security Boulevard, 

Baltimore, MD 21244-1850. 

Office of Information and Regulatory A f f a i r s , 

Office of Management and Budget, 

Room 10235, New Executive Office Building, 

Washington, DC 20503, 

Attn: Allison Herron Eydt, HCFA Desk Officer. 

VI. Regulatory Impact Analysis 

A, Introduction 

Section 804(2) of t i t l e 5, United States Code (as added 

by section 251 of Public Law 104-121), specifies that a 
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"major r u l e " i s any rule that the Office of Management and 

Budget finds i s l i k e l y to res u l t i n -

• An annual e f f e c t on the economy of $100 m i l l i o n or 

more. 

• A major increase i n costs or prices for consumers, 

i n d i v i d u a l industries, Federal, State, or l o c a l government 

agencies, or geographic regions; or 

• Si g n i f i c a n t adverse effects on competition, 

employment, investment prod u c t i v i t y , innovation, or on the 

a b i l i t y of United States based enterprises t o compete with 

foreign based enterprises i n domestic and export markets. 

We estimate that the impact of t h i s i n t e r i m f i n a l rule 

with comment period w i l l exceed $100 m i l l i o n . Therefore, 

t h i s r u l e i s a major rule as defined i n T i t l e 5, United 

States Code, section 804(2). 

We have examined the impacts of t h i s i n t e r i m f i n a l rule 

with comment period as required by Executive Order 12866, 

the Regulatory F l e x i b i l i t y Act (RFA) (Public Law 96-354), 

and the Unfunded Mandates Reform Act of 1995 (Public Law 

104-4). Executive Order 12866 directs agencies t o assess 

a l l costs and benefits of available regulatory a l t e r n a t i v e s 

and, when regulation i s necessary, to select regulatory 

approaches that maximize net benefits (including p o t e n t i a l 

economic, environmental, public health and safety e f f e c t s . 
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d i s t r i b u t i v e impacts, and equity). The RFA requires 

agencies to analyze options for regulatory r e l i e f of small 

businesses. For purposes of the RFA, small e n t i t i e s include 

small businesses, non-profit organizations and government 

agencies. Most hospitals and most other providers and 

suppliers are small e n t i t i e s , either by non-profit status or 

by having revenues of $5 m i l l i o n or less annually. 

Individuals and States are not included i n the d e f i n i t i o n of 

a small e n t i t y . 

We generally prepare a regulatory f l e x i b i l i t y analysis 

that i s consistent with the Regulatory F l e x i b i l i t y Act (RFA) 

(5 U.S.C. 601 through 612), unless we c e r t i f y that a f i n a l 

rule w i l l not have a s i g n i f i c a n t economic impact on a 

substantial nuniber of small e n t i t i e s . For purposes of the 

RFA, we consider a l l hospitals to be small e n t i t i e s . 

Also, section 1102(b) of the Act requires us to prepare 

a regulatory impact analysis for any rule that may have a 

s i g n i f i c a n t impact on the operations of a substantial number 

of small r u r a l hospitals. Such an analysis must conform to 

the provisions of section 604 of the RFA. With the 

exception of hospitals located i n certain New England 

counties, f o r purposes of section 1102(b) of the Act, we 

define a small r u r a l hospital as a hospital with fewer than 

10 0 beds that i s located outside of a Metropolitan 
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S t a t i s t i c a l Area (MSA) or New England County Metropolitan 

Area (NECMA). Section 601(g) of the Social Security 

Amendments of 1983 (Public Law 98-21) designated hospitals 

i n c e r t a i n New England counties as belonging to the adjacent 

NECMA. Thus, for purposes of the hospital inpatient 

prospective payment system, we c l a s s i f y these hospitals as 

urban hospitals. 

I t i s clear that the changes being made i n t h i s rule 

would a f f e c t a number of hospitals, and the e f f e c t s on some 

may be s i g n i f i c a n t . Therefore, the discussion below 

constitutes a combined regulatory impact analysis and 

regulatory f l e x i b i l i t y analysis. 

Section 202 of the Unfunded Mandates Reform Act of 1995 

requires that agencies prepare an assessment of anticipated 

costs and benefits before issuing any rule that may r e s u l t 

i n an expenditure i n any one year by State, l o c a l and t r i b a l 

governments, i n the aggregate, or by the private sector, of 

$100 m i l l i o n or more (adjusted annually f o r i n f l a t i o n ) . We 

have concluded that t h i s rule does not impose any mandates 

on State, l o c a l , or t r i b a l governments, or the p r i v a t e 

sector that w i l l r e s u l t i n an annual expenditure of $100 

m i l l i o n or more. 
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B. Impact of t h i s Interim Final Rule with Comment Period 

There are currently eight States with section 1115 

expansion waivers (Delaware, Hawaii, Massachusetts, 

Missouri, New York, Oregon, Tennessee, and Vermont). Under 

t h i s i n t e r i m f i n a l rule with comment period, hospitals i n 

these eight States would be allowed to include i n the 

Medicaid percentage portion of t h e i r Medicare DSH 

cal c u l a t i o n the inpatient hospital days a t t r i b u t a b l e to 

patients who are e l i g i b l e under the State's section 1115 

expansion waiver. Because our p o l i c y was that these days 

were not allowable p r i o r to the e f f e c t i v e date of t h i s 

i n t e r i m f i n a l rule with comment period, by allowing 

hospitals t o begin to include these days i n t h e i r Medicare 

DSH ca l c u l a t i o n the impact w i l l be to increase the DSH 

payments these hospitals w i l l receive compared to what they 

would receive absent t h i s change. 

Based on data available for the numbers of individuals 

covered by the expansion waiver i n each of the eight States 

compared to the t o t a l number of individuals covered by 

Medicaid i n each State (adjusted for u t i l i z a t i o n ) , we have 

estimated the impact of t h i s change to be $270 m i l l i o n i n 

higher FY 2000 PPS payments, ( t o t a l FY 2000 DSH payments are 

projected to be $4.6 b i l l i o n ) , and $350 m i l l i o n i n FY 2001 

payments. Thus the t o t a l impact of t h i s change f o r the 

\ 
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period from FY 2001 through FY 2005 i s estimated to be $2.14 

b i l l i o n . 

In accordance with the provisions of Executive Order 

12866, this interim final rule with comment period was 

reviewed by the Office of Management and Budget. 

VII. Federalism 

We have reviewed t h i s interim f i n a l rule with comment 

period under the threshold c r i t e r i a of Executive Order 

13132, Federalism. I n considering t h i s p o l i c y change, we 

have evaluated any p o t e n t i a l Federalism impacts. States are 

already responsible as needed for providing information to 

hospitals and f i s c a l agents under current regulations. In 

addition, there are e x i s t i n g requirements f o r maintaining 

and reporting these data under the Terms and Conditions of 

t h e i r section 1115 demonstration agreement. Therefore, 

States already possess the information necessary to 

implement t h i s change, and no new standards or requirements 

are established as a r e s u l t of t h i s change. Indeed there 

may be a reduction i n State r e s p o n s i b i l i t i e s since section 

1115 demonstration populations w i l l no longer have to be 

treated d i f f e r e n t l y from other Medicaid e l i g i b l e s . 

In order to assist the States i n making t h i s 

information available t o the Medicare f i s c a l intermediaries 

so they can accurately count days related t o patients 
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e l i g i b l e under an 1115 waiver, we arte issuing c l a r i f y i n g 

i n s t r u c t i o n s to the States specifying exactly what data are 

to be included i n the Medicare DSH calculation, and the 

States' role i n providing t h i s information. I n addition, we 

are i n ongoing contact with States that have waivers i n 

order.to assist and monitor the development and 

implementation of t h e i r waivers. 

We believe t h i s regulation meets Federalism 

requirements as i t does not increase the burden on States 

and i s responsive to requests from hospitals who partner 

with States i n providing health services to needy 

populations. 
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L i s t of Subjects Affected i n 42 CFR Part 412 

A d m i n i s t r a t i v e p r a c t i c e and procedure. Health 

f a c i l i t i e s . Medicare, Puerto Rico, Reporting and 

recordkeeping requirements. 

19 
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For reasons set f o r t h i n the preamble, 42 CFR chapter 

IV, part 412 i s amended as follows: 

FART 412--PROSPECTIVE PAYMENT SYSTEMS FOR INPATIENT HOSPITAL 

SERVICES 

1. The author i t y c i t a t i o n f o r part 412 continues to 

read as follows: 

Authority: Sees. 1102 and 1871 of the Social Security 

Act (42 U.S.C. 1302 and 1395hh). 

2. In §412.106, republish the headings of paragraphs 

(b) and (b)(4), redesignate paragraph ( b ) ( 4 ) ( i i ) as 

paragraph (b) (4) ( i i i ) , and add a new paragraph (b) (4) ( i i ) to 

read as follows: 

5412.106 Special treatment: Hospitals that serve a 

disproportionate share of low-income patients. 

* * * * * 

(b) Determination of a hosnital's disproportionate 

patient pergentage.* * * 

(4) Second computation. * * * 

( i i ) E f f e ctive with discharges occurring on or a f t e r 

[OFR--insert date of p u b l i c a t i o n ] , f o r purposes of counting 

days under paragraph ( b ) ( 4 ) ( i ) of t h i s section, hospitals 

may include a l l days a t t r i b u t a b l e to populations e l i g i b l e 

f o r T i t l e XIX matching payments through a waiver approved 

under section 1115 of the Social Security Act. 
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Medicare DSH Policy - Regulation 
Questions and Answers 

Internal - Not for Distribution 
January 13, 2000 

Q. What is the policy that HCFA is announcing today? 

A. HCFA has a regulation on display at the federal register to allow hospitals to mclude 
in the Medicare DSH payment formula Medicaid inpatient hospital days for individuals 
who are covered under Medicaid through a section 1115 waiver effective with discharges 
occurring on or after January 1,2000. During our review of the Medicare DSH policy, 
we realized that Medicaid days related to low-income persons covered under Medicaid 
through a section 1115 waiver should be included under the DSH calculation. We believe 
a person covered under Medicaid should count towards Medicare DSH through a section 
1115 waiver. So, the new regulation simply provides that the inpatient hospital days 
related to those covered by a section 1115 waiver can be included in the Medicare DSH 
calculation. 

Background 
In mid-October 1999, HCFA released a letter announcing that it would hold harmless 
hospitals that have received certain Medicare disproportionate share hospital (DSH) 
payments because HCFA guidance on how to claim these funds was not sufficiently 
clear. 

In December, HCFA issued a formal clarification of its policy (through a Program 
Memorandum) to our fiscal intennediaries that process Medicare claims for these 
hospitals explaining the policy effective for cost reporting periods begmning on or after 
January 1, 2000. The Program Memorandum simply followed-up on the October letter. 
The DSH formula provides additional funds to hospitals that serve low-income patients. 

Q. Why did HCFA issue the regulation? 

A. We issued the regulation because, the Medicare DSH program is designed to help 
hospitals pay for the care provided to low income persons enrolled in Medicare and 
Medicaid and this helps to reach that goal. When the DSH issues arose, we had the 
opportunity to review all of our policies and procedures regarding Medicaid days in the 
DSH calculation. During this review, we realized that the Medicaid days related to low-
income persons covered under Medicaid through an 1115 waiver should be included 



under the DSH calculation. We believe a person covered under Medicaid should count 
towards Medicare DSH through an 1115 waiver. So, the new regulation simply provides 
that the inpatient hospital days related to those covered by an 1115 waiver can be 
included in the Medicare DSH calculation. 

Q. Isn't this policy change unfair to hospitals located in states without 1115 
waivers? 

A. No, rather it is fair to the states with Medicaid waivers. We believe the 1115 waiver 
is an expansion of the Medicaid program and should be included in the calculation of 
Medicare DSH. At the time Congress enacted the Medicare DSH calculation, there were 
no approved waiver states. We believe making this policy change to include 1115 
expanded waiver population is fully consistent with the Congressional goals of the 
Medicare DSH calculation to recognize the higher costs to hospitals of treating low 
income individuals under Medicaid. 

Q. New York and Tennessee will be the most significant winners under the 
regulations, so isn't this politically motivated? 

A. Of course not. Let's be clear. The Medicare DSH program is designed to help 
hospitals pay for the care provided to low income persons enrolled in Medicare and 
Medicaid. The low-income persons covered under an 1115 waiver are -in fact—covered 
under Medicaid and are eligible or federally-matching funds. The regulation simply 
gives providers permission to mclude persons covered under Medicaid through an 1115 
waiver in the Medicare DSH calculation. We believe a person covered should count 
towards Medicare DSH provided through an 1115 waiver. 

The Federal Register will publish this regulation that states die 1115 waiver days will be 
included in the DSH calculation prospectively. Also, the regulation applies to every 
hospital in a state that has a waiver that expanded coverage and so this change is not 
specific to hospitals in one State or sub group of states. 

[Background: This policy will affect hospitals in any State that implements an 1115 
waiver for an expansion population. There are currently 8 such States: Delaware, 
Hawaii, Massachusetts, Missouri, New York, Oregon, Tennessee, and Vermont. 
Providers in some of these States had already been claiming the 1115 waiver days for 
Medicare DSH.] 
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Q. People in New York have raised questions regarding the inclusion of 1115 
waiver days prospectively. How does the hold harmless policy and the regulation 
affect New York? 

A. Retrospectively, we will not recoup the funds from these hospitals just as we will not 
recoup funds from any other hospitals for the various types of days specified (ie, under 
the parameters set forth in the Program Memorandum issued in December). The 
regulation we've announced today addresses inpatient hospital days for individuals 
eligible for Medicaid under a section 1115 waiver. Prospectively, these 1115 days can be 
counted in the Medicare DSH calculation by providers in all eight waiver States and any 
future States, including New York. 

Q. How much money is at stake? 

A. HCFA did not initiate a comprehensive audit of the funds that may or may not be 
owed by hospitals in various states. However, the guidance in die HCFA Program 
Memorandum will ensure that hospitals are clear about their responsibilities under the 
DSH formula so that payments can be made to institutions providing care to some of the 
most vulnerable Americans. 

The actuaries have scored the cost of the regulation as $1.9 billion over five years. This 
assumes that providers in all eight waiver states will begin to include the 1115 waiver 
days in the DSH calculation. We believe this policy is an appropriate step, both to clarify 
our policy, and to fairly reimburse hospitals that treat low-income individuals. 

[Background: Of the eight States that will be affected by this policy, HCFA believes that 
providers in two of these states are currently claiming these days -New York and Hawaii-
- and that providers in two other states may have claimed these days in the past -
Deleware and Massachusetts.] 

Q. Why was there such a long gap between releasing the Program Memorandum 
and the Regulation? 

A. We were developing our new policy on inclusion of 1115 days in the calculation of 
Medicare DSH and did so as quickly as we could. I would like to note however, that 
because this regulation is an interim final rule, this policy will go into effect immediately. 
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Q. What is Medicare DSH? How are funds allocated? 

A. Medicare provides additional funds to hospitals where a large proportion of the 
patients served are low-income through funding known as disproportionate share 
adjustment, or DSH. Funds from DSH are allocated to hospitals based on a statutory 
formula. 
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Medicare DSH Policy- Program Memorandum 
Questions and Answers 

January 13, 2000 

The following ore Q&As that should be used for background on the history of the 
Medicare DSH problem and what was said regarding the program memorandum if any 
questions arise. 

Q. You said that the earlier guidance was unclear. How did HCFA correct the 
problem? 

A. HCFA has taken several steps to resolve this complicated situation. First, we 
surveyed states in an effort to determine how the different types of days were being 
reported. HCFA learned that there were varied applications of the Medicare DSH 
calculation among hospitals, fiscal intennediaries, and state Medicaid agencies. We then 
concluded that our guidance was neither sufficiendy clear nor well understood. 

Second, in late December, HCFA issued a Program Memorandum to the fiscal 
intennediaries (effective for cost reporting periods begmning on or after January 1, 
2000) clearly explaining how to calculate Medicare DSH. 

Third, we will widely disseminate this guidance to all relevant parties. HCFA is 
requesting the intermediaries to send this guidance directly to the hospitals whose claims 
they pay. HCFA will also send this guidance to the State Medicaid agencies and request 
that the States transmit this information to all Medicaid managed care organizations. 
This communication strategy is critical because die hospitals are the ones who are 
directly responsible for reporting data used to calculate the DSH adjustment. In addition, 
for many hospitals, the State Medicaid Agency generates the critical Medicaid data that 
the hospitals use in the Medicare calculations. 

Finally, HCFA, with this regulation is issuing additional guidance to hospitals and 
state Medicaid agencies regarding the treatment of Medicaid inpatient hospital days 
for those who are covered under Medicaid through a section 1115 waiver in the 
DSH payment formula. 
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Q. What exactly ia the confusion for the States, the fiscal intermediaries, and the 
hospitals regarding Medicare DSH? 

A. Medicare DSH is calculated based on a very complicated statutory formula. The 
confusion centered on the type of "Medicaid days" counted in the Medicare DSH formula 
as of the effective date of the regulation. About 35 states have programs-to provide state-
only assistance known sometimes as "General Assistance," to low income individuals not 
eligible for Medicaid. These types of hospital days cannot be counted in the Medicare 
DSH calculations. Due to insufficiently clear guidance, hospitals in a significant number 
of states included "General Assistance" days and other state-only funded days in the 
Medicare DSH formula. 

In technical terms, what did HCFA's Program Memorandum do? 

Q. In detail, what does this hold harmless policy mean exactly for the hospitals? 

A. In technical terms, HCFA will do the following: 
• For hospital Medicare cost reporting periods beginning on or before December 31, 

1999, our intennediaries will not disallow the portion of DSH payments claimed that 
reflect this misunderstanding of the DSH formula where a hospital had previously 
claimed and received Medicare DSH payments under the incorrect foimula. This will 
apply to both open and closed cost reports. 

• Where fiscal intennediaries have disallowed the portion of DSH payment claimed 
under our insufficiently clear DSH policy, and the hospitals timely pursued 
jurisdictionally proper appeals, the disallowances will be reversed, and where 
necessary, the hospitals will be repaid the amounts that had been recouped. 

Q. What do you mean that "certain days" count towards DSH? 

A. The hold harmless policy only applies to a limited set of certain days. These days 
mclude hose related to state only-funded programs collectively known as "general 
assistance days," charity care days. Medicaid DSH, and/or ineligible waiver or 
demonstration population days, and other state-only funded days. The Federal Register 
interim final rule permits hospitals to include people covered under a state's 1115 waiver 
in the calculation of the Medicare DSH formula. 
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Q. Under your hold harmless policy* will hospitals be able to claim these additional 
funds if they have not claimed them previously? 

A. No. Hospitals cannot claim or receive additional funds if they had not already done so 
in the past. 

Q. Is your policy fair to hospitals that could have claimed these days previously, but 
interpreted our policy to not allow them to count these days? 

A. We understand that many hospitals did not claim these days on their cost reports 
because they understood that to be our policy. Our purpose in allowing hospitals that did 
claim these costs to be held harmless is to recognize that they have been operating under 
the understanding that these days were allowable and were anticipating DSH revenues 
based on those days. Hospitals that never claimed these days did not anticipate any 
revenues associated with them, and therefore we do not believe they are in any way 
affected by our hold harmless policy. 

Q. How will the policy be applied to hospitals with open cost reporting periods 
beginning on or before December 31,1999? 

A. Tbe fiscal intennediaries will continue to calculate the Medicare DSH calculation for 
all open cost reports only in accordance with the practice followed for the hospital at 
issue before October 15,1999. That is, these hospitals will continue to be paid for these 
otherwise "ineligible days" throughout the balance of the cost reporting period extending 
into the year 2000. The policy clarification contained in the Program Memorandum will 
be applied to the hospital's next cost reporting period that follows. 

Q. Why is the October 15,1999 date significant? 

A. This is the date of the letter from HCFA to members of Congress announcing the hold 
harmless policy that would be applied to hospitals. The letter also announced that HCFA 
would issue additional policy guidance on this matter that would apply to cost reporting 
periods beginning on or after January 1,2000. 



What Is the impact of the hold harmless policy from the program 
memorandum? 

Q. What does this mean for hospitals? 

A. If hospitals were claiming certain days that were inconsistent with our understanding 
of the previous guidance on DSH policy, then we will hold those hospitals harmless. 
Also, for hospital reporting periods beginning on or after January 1,2000, hospitals will 
be provided DSH funds for services provided to low-income patients based on the 
clarification just issued by HCFA. 

Q. What States are affected by the hold harmless policy? 

A. This is not a state-specific issue since it involves individual hospitals and Medicare, 
which is a federal program. However, because Medicare DSH includes a Medicaid 
component, hospitals in some states may be more affected than those in other states. Due 
to concerns raised by hospitals in a few states, HCFA launched a national survey effort to 
assess the Medicare DSH program. It became obvious at the beginning of our survey 
effort that the confusion regarding this issue was pervasive and included hospitals. 
Medicare contractors, and states. Given the extent of the confusion, we felt that it was 
proper to immediately clarify our policy, and therefore, we do not know for sure the exact 
number of hospitals affected or all the states in which those hospitals are located. 

BACKGROUND: According to the preliminary results of our survey, we have 
confirming information that hospitals in approximately 13 States indicated 
problems or potential problems. 

Q. Will the hold harmless policy be difficult for contractors to implement? 

A. No. There are no significant contractor system changes required as a result of this 
policy clarification. We believe the Program Memorandum clearly explains to the 
contractors, states, and the hospitals how to apply the policy for cost reporting periods 
beginning on or after January 1, 2000. 
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Why were there differences in Interpreting the DSH calculation policy? 

Q. You said that your guidance was unclear. What was exactly was unclear? 

A. Through a national survey, it became obvious that hospitals in most of the 35 States 
with general assistance and other state-only funded programs or waiver programs (these 
are the only types of hospital days that could be affected) were potentially collecting 
funds using criteria not allowed by the formula. Given die depth and the extent of the 
confusion, the Department of Health and Human Services, after consulting with both the 
Department's Office of General Counsel and Office of the Inspector General, concluded 
that our guidance on this topic was insufficiently clear and not well understood. 

Q. Earlier this year, HCFA stated that its guidance on this issue was clear. How 
could the agency now consider the same guidance to be unclear? 

A. HCFA initiated a comprehensive national survey this year regarding DSH policy. 
This survey showed that hospitals in a significant number of states were claiming funds 
for a variety of inpatient days that were not attributable to individuals eligible for 
Medicaid under a state plan. Given the extensive confusion, the Department of Health 
and Human Services, after consulting with both the Department's Office of General 
Counsel and Office of the Inspector General, concluded that our guidance was 
insufficiently clear and not well understood. Therefore, we made our announcement 
today because we have just come to fully appreciate the confusion surrounding this 
policy. 

Q. Why did this happen? Did HCFA fail to oversee its contractors? 

A. There are many reasons why the system did not work well. However, as we have 
repeatedly said, our guidance on this matter was insufficiently clear and not well 
understood by hospitals, fiscal intermediaries, or state Medicaid agencies. The resulting 
confusion caused by this guidance led to hospitals in a significant number of States to 
claim days for individuals who were not eligible under our understanding of our poUcy. 

Q. Is HCFA fulfilling its fiduciary responsibility? 

A. Absolutely. HCFA takes all program integrity issues very seriously. We have a long 
and well-established record of aggressively pursuing ftaud and abuse issues in the past. 
We will continue to do so in the fijture. In this case, HCFA's guidance was not 
sufficiently clear, and this resulted in hospitals claiming additional funds. 
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Q. In Pennsylvania, your contractors have begun to recoup funds, based on your 
guidance. Now, you are overruling them and ordering them to give the money back. 
Is this politically motivated? 

A. No. HCFA only recently received the results of a comprehensive, national survey 
regarding DSH policy. This survey showed that hospitals in a significant number of 
states were claiming funds not allowed under our DSH policy. Given the extensive 
confusion, it is now obvious that our guidance was insufficiently clear and not well 
understood. The money recouped from Pennsylvania hospitals has already been 
refunded. 

STATE-SPECIFIC ISSUES 

Q. How does this decision affect New Jersey? 

A. We understand that at least some New Jersey hospitals had claimed funds using 
criteria that did not meet the formula. These claims were denied and some hospital's then 
appealed the decision. We will hold harmless only those hospitals that filed a timely and 
jursidictionally proper appeal. 

Q. How does this decision affect Pennsylvania? 

A. As with providers in aU States, the providers in Pennsylvania will be held harmless 
under the parameters set forth in the Program Memorandum issued today. Consistent 
with this guidance, some funds that were recouped have already been reimbursed. 

Q. Will Pennsylvania hospitals receive interest on the funds that had been 
recouped? 

A. No interest will be paid on the funds that had been recouped from die hospitals as a 
result of this disallowance. 

10 
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Medicare DSH - 1115 Interim Final Rule 
Talking Points for the Secretary 

• I'm calling to let you know that we are revising our policy on Medicare 
disproportionate share hospitals (DSH) that help hospitals in your state. 

• We've sent a regulation up to the federal register that will allow hospitals to count 
inpatient hospital days of people covered under Medicaid 1115 waiver days in the 
calculation of Medicare DSH. 

• As an 1115 waiver state, DSH hospitals in your state could benefit from this 
regulation. 

• After reviewing our policies on the Medicare DSH calculation, we realized that 
the Medicaid days related to low-income persons under an 1115 expansion waiver 
should be included in the DSH calculation. 

• At the time that Congress enacted the Medicare DSH adjustment, there were no 
approved waiver states. We believe making this policy change to include the 
1115 expanded waiver population is fully consistent with the Congressional goals 
of the Medicare DSH calculation to recognize the higher costs to hospitals of 
treating low income individuals under Medicaid. 

• This regulation, an interim final rule, will become effective on the date of 
publication. We'll be sending a copy of the regulation to your staff as soon as it 
goes on display at the Federal Register. 

I TOTAL P.12 
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Total Fiscal Impact of the BBA Relief Bill 

2000 2001 200i 2003 2004 2005 O-Year Tola 
330381 Bayley Seton Hospital New Yorfc City 372.787 768.831 581,075 324,783 135,868 135,668 2,319,212 
330204 Beltevue Hospilal Center New York City 408.426 716.635 112,412 - 1,237,474 

3301S9 Beth Israel Medical Center New Yorfc City 3,096,206 3,491,975 (837,485) (1,858,026 (2,596,616 (3.364J02 (2,068,048) 

330009 Bran* Lebanon Hospital Center New Yorfc City 543.567 959.785 155,725 - 1,659,077 

330233 Brookdale University Hospital and Medic New Yorfc City 761.765 1,303,473 145,911 - - - 2,231,149 

330056 Brooklyn Hospital Center (Tlie) New York City 1,282,147 2,259,708 618,908 388,579 166.145 168,145 5,086,632 

330133 Cabrini Medical Center New York City 975.461 1,788,057 1,003,057 618,058 273,039 273,039 4,930,711 

330357 Catholic Medical Center (Excl. St. Mary's New York City 2,510,394 4,410,507 1.746,521 263,449 (840,294) (1.151,720 6,938,857 

330196 Coney Island Hospital New York City 321.163 562.450 87,307 - - 970,920 
330212 Doctors' Hospital of Stalen Island, Inc. New York City 76,554 153.108 140,932 123,436 56,768 56,766 607,566 
330128 ElmhurBl Hospilal Center New York City 330.268 566.350 77,555 - - - 974,173 
330240 Harlem Hospital Center New York City 229.468 121,805 (533,668) (847,066) (1,079,312) (1.320,593) (3,429,367) 

330399 Hospital for Joint Diseases OrlTiopaedic 1 New York City 282.954 374.778 (10,418) (90,615) (193,451) (262,277) 100.971 

330270 Hospital for Special Surgery New Yorfc Cify 859.320 1,282,575 230,191 (26,787) (326,568) (434,589) 1,584,141 
330397 Interfailh Medical Center New York City 560.567 1,106,393 579,973 287.205 112,907 112,907 2,759.951 
330127 Jaeobi Medical Center New York City 411,090 711.430 103,118 - - - 1,225,637 
330014 Jamaica Hospital Medical Center New York Cily 857.767 1,417,036 664,658 440,824 281,951 287,141 3.949,598 
330202 Kings County Hospilal Center New Yorfc Cily 248.964 451.505 83.409 - - - 783,878 
330201 Kingsbrook Jewish Medical Center New York Cily 332.348 547.115 54,900 - - 934,363 

330119 Lenox Hill Hospital New York Cily 2,662,090 4,344,615 2.334.013 1.751.128 1,288,692 1,319,765 13.900,293 
330080 Lincoln Medical & Menial Heallh Center New York Cily 398,754 704,881 115.045 - - - 1,218,679 

33030B LKUe Neck Comnmnily Hospilal, Inc. New York Cily 9,256 18.511 17,642 16,774 11,561 11,561 85,304 

330152 Lonfl Island College Hospital ("Oie) New York Cily 1,685,372 2.752,352 1.657,677 1.476,317 1,158,118 1,167,580 10.117,415 

330195 Long Island Jewish Medical Center New York Cily 3,492,771 4,156,292 (419,794) (924,936) (1,407,000) (1,907,978) 2,989,356 
330306 Lutheran Medical Center New York Cily 1,093,858 2,014,216 928,712 494,925 202,038 202.038 4,935,785 
330194 Maimonldes Medical Center New York Cily 3,637,540 6,044,678 1.713.714 952,369 450,993 456,143 13.255.437 

330247 Manhattan Eye Eat and Throat Hospital New York Cily 19,504 29,620 697 - - • 49,821 
330154 Memorial Hospital Tor Cancer and Allied E New York Cily 1,080.682 2,161,364 1.990.036 1,746,954 804,693 804,693 8.590,422 

330199 Metropolitan Hospital Center New York Cily 292,474 511,870 79,166 - - - 683,510 

330059 Montefiore Medical Center New York Cily 4,482,168 5,646,369 (1.769.515) (3,074,400) (4,179,694) (5,327,997) (4.223,069) 
330024 Mount Sinai Hospital New York Cily 8,935,231 12,417,736 3,825,412 2,008,289 677,525 123.190 27,987.383 

330100 New York Eye & Ear Infirmary New York City 359,923 704,237 639.560 632.509 632,509 632,509 3,601,247 

330193 New York Flushing Hospital Medical Cen New York Cily 709,151 1,206,495 429.361 338.809 156,229 156.229 2,995.304 

330101 New York Hospital (The) New York City 6,899,746 8,761,238 5,208,173 5,177,231 5,330.324 5,486,623 36,665,336 

330055 New York Hospital Medical Center of Qui iNew York City 2,081,641 3,694,435 1,933,687 1,130,537 487,218 487.218 9,814.735 

330236 New York Methodist Hospital New York Cily 1,761,322 3,149,878 1.284,894 696,170 282,332 282,332 7.456.928 

330D64 New York University Downlown Hospital New York City 515,625 920,659 337,513 165.581 68,115 68,115 2.075,909 

332012 New York Unive/sity Medical Center - Ro sNew York City 256,686 340,221 296.610 259,453 228,760 235,740 1,617,471 

33D214 New York University Medical Center • Tis tNew York City 2,620,806 3.958,672 1,116,472 1.066,160 706,112 718,836 10,187,058 

3303B5 North Central Bronx Hospital New York City 85,184 159,089 33,212 - - - 277,485 

330390 North General Hospital New Yo/k Cily 338.022 674,086 356,234 1 70.626 68,147 68.291 1.675.408 

330353 North Shore University Hospilal at Forest New York City 329,788 546,000 158.168 93.595 38,229 38.229 1,204,028 
330072 Our Lady of Mercy Medical Cenler New York Cily 676.359 1,152,911 303,080 204.450 199,103 199,103 2,735.008 
330041 Parkway Hospital New York Cily 440,116 860,232 587,656 331,651 112,218 112,216 2,464,062 
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330002 Peninsula Hospital Center New York City 288.582 542,101 245,141 199,200 199,928 200,677 1.675,629 
330012 Prasbylerian Hospital - Main Campus New York City 4.922,626 9,041,334 3,121,996 2,600,020 1,486,793 1,504,454 21.677,216 
330231 Queers Hospital Center New York City 85,795 168.613 41,960 - - - 296,388 
330399 SI. Barnabas Hospilal New York City 1,025.934 1,867,553 731.827 356,978 134,679 134,660 4,254,662 
330230 SI. Clare's Hospital and Health Cenler New York City 117,383 262,793 208,966 125,153 56,323 56,323 826,942 
330046 St. Luke's-Roosevelt Hospital Center New Yo/k City 3,417,127 5,573.544 2,559.360 1,696,319 1,104.164 1.127,164 16,447,679 
330290 St. VfncentG Hospital & Medical Center New York Cily 1,678,684 2.838,044 908,752 712,641 335,182 335,182 6,809,495 
330026 St. Vincent's Medical Center of Rich mom New York Cily 671,962 1.168,607 545.244 378,765 168,621 166,621 3,096,620 
330130 Stalen Island Universily Hospital New York Cily 1,787.049 3.103,160 1,214,986 691,898 408,142 408,142 7.613,377 
330034 Union Hospital Mew York Cily 12.274 29.830 27.524 17,437 7,914 7,914 102,943 
330350 Universily Hospilal of Brooklyn New York Cily 1,144,420 1,916,610 862.050 545,061 342,214 349.361 5,159.915 
330242 Victory Memorial Hospital New York CHy 57,505 115.011 115,011 115,011 115,011 115.011 632,560 
330316 Westchester Square Medical Center New York City 237,554 475.106 433.990 343,771 155,986 155,996 1,802,396 
330258 Western Queens Communily Hospital New York City 137,266 274.533 249,832 187,562 84,442 84,442 1,018,077 
330396 Woodhull Medicaf & Mental Health Certte New York City 190,666 369,867 86,025 - - - 648,756 
330221 Wycfcoff Heights Medical Center New York City 544,667 983,519 381,956 261.010 120,726 120,726 2,412,605 
330141 Brcokhaven Memwial Hospilal Medical C NYC Suburbs 109,513 219,027 219,027 219.027 219,027 219.027 1.204,647 
330314 Brunswick Hospilal Center NYC Suburbs 156,280 312,399 262.850 182,004 81.315 81.315 1.076,161 
333028 Bi/rtte Rehablfitalion Hospilal (The) NYC Suburbs 729 1.456 1,458 1,456 1.458 1.458 8,019 
330107 Central Suffolk Hospital NYC Suburbs 70,584 141,167 141,167 141,167 141,167 141,167 778,420 
330036 Community Hospital at Dobbs Ferry NYC Suburbs 75.223 150,445 126,127 75,556 32,216 32.216 461.786 
330088 Eastern Long Island Hospital NYC Suburbs 67,335 170,191 153,552 95,506 44,559 44,739 595,683 
330395 Episcopal Health Services, Inc. NYC Suburbs 1,289,198 1.958.797 502.347 (372,081) (1.111.911) (1.437,477) 828.674 
330372 Franklin Hospilal Medical Cenler NYC Suburbs 105,470 189,037 126,133 126,133 125,133 126,133 799.039 
330286 Good Samaritan Hospital Medical Center NYC Suburbs 343,448 575,513 255.627 255.627 265,627 255,627 1,941,469 
330333 Hempstead General Hospital Medical Ce NYC Suburbs 83.582 167,164 154,648 142.133 67,039 67,039 681,606 
330267 Hudson Valley Hospilal Center NYC Suburbs 64,650 129,300 129.300 129,300 129,300 129,300 711,148 
330045 Hunlington Hospital NYC Suburbs 165,096 351,032 304,248 305,407 306,601 307,831 1,740,215 
330185 John T. Mather Memorial Hospital NYC Suburbs 485,041 970,082 739,915 439,970 182,874 182,874 3,000.755 
330061 Lawrence Hospilal NYC Suburbs 85,912 171,825 171.825 171,825 171,825 171,825 945.036 
330225 Long Beach Medical Cenler NYC Suburbs 516,264 697,122 389.320 392,166 401.174 410,488 2,806,534 
330336 Massapequa General Hospital NYC Suburbs 272,001 483,353 246,575 147,150 61,928 61.928 1,272,935 
330259 Mercy Medical Center NYC Suburbs 414,044 622,039 758.260 711,892 433,563 433,563 3.573,360 
330332 Mid-Island Hospital, Inc. NYC Suburbs 48,808 94,404 85,181 65,181 85,181 85,161 483,935 
330066 Mount Vernon Hospital NYC Suburbs 320,910 603,696 363,561 326,731 245,474 250,574 2,112,946 
330027 Nassau County Medical Center NYC Suburbs 795,152 1,104,764 5,804 (559,826) (1,029,023) (1,294,395) (977,527) 
330106 North Shore University Hospital NYC Suburbs 3,500,858 5,392,483 1.145,944 (208,365) (1.445,224) (1,996,633) 6,488,983 
330181 North Shore University Hospital at Glen ( NYC Suburbs 272,063 440.175 265,620 260.476 219.962 221,781 1,680,278 
330331 Norlh Shore University Hospital at Plainv NYC Suburbs 64,483 128.967 128,967 128.967 128,967 125,967 709,318 
330398 North Shore University Hospital al Syoss WYC Suburbs 117,004 213,066 133.304 80,088 34.474 34,474 612.411 
330162 Northern Weslchesier Hospilal NYC Suburbs 91,130 162,259 182,259 182,259 162,259 182,259 1,002,425 
330261 Phelps Memorial Hospital Center NYC Suburbs 162,715 262,968 265,245 267,601 270,036 272,554 1,501.119 
330184 Sound Shore Medical Center of Westche •NYC Suburbs 516,256 902,414 408,075 347,095 176.690 176,690 2,531,221 
330198 South Nassau Communities Hospital NYC Suburbs 281,438 494,845 299,467 299,467 299.467 299,467 1,974.152 
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330340 Soufiiampton Hospital NYC Suburbs 213,933 427.866 403,854 379,842 235.772 235,772 1,897,037 
330043 Souttiside Hospilal NYC Suburbs 142,912 267.273 147,574 122,139 105.055 105,055 890,008 
330338 St. Agnes Hospilal NYC Suburbs 67,255 134.510 126.933 119.355 73.892 73,892 595,637 
330246 St. Charles Hospital & Rehabilitation Cen NYC Suburbs 138,765 355,364 303,140 262,561 203,705 206,419 1,489,954 
330182 St. Francis Hospilal NYC Suburbs 375,882 670,088 435,521 435.521 435.521 435.521 2,788,053 
330208 St. John's Riverside Hospital NYC Suburbs 104,797 209,594 209,594 209,594 209.594 209.594 1,152,767 
330008 St. Joseph's Medical Center NYC Suburb* 203,292 351,737 138,163 118,247 118,247 118.247 1,047,934 
330171 United Hospital Medical Center NYC Suburbs 73,813 147,626 147,626 147.626 147,626 147,626 811,941 
330393 University Hospilal at Stony Brook NYC Suburbs 1,978.561 3.180,553 768,316 670,356 360,414 360,414 7.318.615 
330234 Westchester Medicai Center NYC Suburbs 1,399,083 2.207.313 133,604 - - - 3.740.200 
330304 White Plains Hospital Center NYC Suburbs 154.230 308,469 308,459 308,459 308,459 306,459 1,696,527 
330167 Winthrop-University Hospilal NYC Suburbs 1.561,457 2,403.566 334,639 331,619 313,502 313,502 5,258,286 
330122 Yonkers General Hospital NYC Suburbs 48,728 97,467 95,451 93,444 81,406 81,406 497.892 
330065 A.O. Fox Memorial Hospital Upstate 65,230 130,461 130,461 130,461 130.461 130,461 717.534 
330079 Adirondack Medical Center Upstate 126,763 253,525 234.568 215,610 101.865 101,665 1,034,195 
330013 Albany Medical Center Hospilal Upstate 1,447,735 2,273,250 292,811 224,077 224,077 224,077 4,686,028 
330003 Albany Memorial Hospital Upslate 316,652 633.304 582,590 506,427 232.683 232,683 2,504,340 
330075 Albert Lindley Lee Memorial Hospilal Upstate 32,547 65.094 63,142 61,191 49.483 49,483 320,940 
330084 Alice Hyde Hospital Upstate 30,270 60.540 60,540 60,540 60.540 60,540 332,971 
330010 Amsterdam Memorial Hospilal Upslate 79,907 159,814 148.500 137,186 69.301 69,301 664,009 
330126 Arden Hill Hospilal Upslate 60,215 120,430 120,430 120.430 120,430 120.430 662,367 
330090 Arnol Ogden Medical Center Upstate 131.603 263.007 263,007 263,007 263,007 263,007 1,446,538 
330235 Auburn Memorial Hospital Upstate 65.214 130.429 130.429 130.429 130,429 130,429 717,359 
330238 Bassell Hospilal of Schoharie County Upstate 22.686 45,371 45,371 45.371 45,371 45.371 249,543 
330339 Bellevue Maternity Hospital, Inc. Upstate 9.363 18.725 17.373 16,022 7,912 7,912 77,306 
330224 Benedictine Hospital Upstate 94,375 155,953 98,188 83,799 68,847 53,313 554,476 
330111 Bertrand Chaffee Hospital Upstate 29,042 58,034 54,780 51,476 31,650 31,650 256,683 
330229 Brooks Memorial Hospital Upstate 53,684 107,368 107.368 107,368 107.368 107,36& 590,523 
330005 Buffalo General Health System Upslate 1.311.329 2,276.031 1,065.211 943,503 522,814 522,614 6,641,701 
330161 Buffalo General Health System Upslate 11,671 23,741 16.116 9,443 3,724 3,724 68.619 
330197 Canton-Potsdam Hospital Upslate 35,388 70.777 70,777 70,777 70.777 70,777 389.273 
330263 Carthage Area Hospital, Inc. Upstate 18,476 36,951 36,951 36,951 36,951 36,951 203.233 
330307 Cayuga Medical Cenler at Ithaca Upstate 73,759 147,517 147,517 147,517 147,517 147.517 811,345 
330250 Champlain Valley Physicians Hospilal Upstale 330,696 655,262 598.667 559,577 325,736 325,736 2,795,772 
330033 Chenango Memorial Hospital Upstate 70.593 141,186 141,186 141.186 141,186 141,1 66 776,523 
333300 Children's Hospilal of Buffalo (The) Upstale 3.107 6,213 6.213 6.213 6,213 6.213 34.174 
330189 Child's Hospilal Upstale 68,895 137,595 137,031 137,031 137,031 137,031 754,614 
330265 Ctifton Springs Hospilal And Clinic Upstale 94,959 189,919 178.693 167,467 100,113 100,113 831.264 
330179 Clifton-Fine Hospital Upstate 6,856 13,711 12,327 7,592 3,305 3,305 47,097 
330094 Columbia Memorial Hospital Upstate 214,652 429,304 391,746 305,680 138.508 138,508 1,618,599 
330359 Community General Hospital of Sullivan < Upstate 1,167 2,334 2,334 2.334 2,334 2,334 12.637 
3303B6 Community General Hospital of Sullivan' Upslate 154,062 308.164 280,772 214.482 96,812 96,612 1,151.123 
330249 Community Memorial Hospital, Inc. Upslate 27,163 54,326 54,326 54.326 54.326 54,326 298.796 
330159 Community-General Hospital of Greater 5 upslate 176,012 332.944 273,094 268.037 237,695 237.695 1,525,477 
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330277 Corning Hospilal Upstate 101,912 203,823 189,067 174.311 86,775 65,775 640,663 
330264 Cornwall Hospital Upslate 96,862 193.725 180,044 166,364 84,282 84,282 805,558 
330175 Cortland Memorial Hospilal Upslate 124,264 248.528 227,060 180,532 81,959 81,959 944,321 
330203 Crouse Hospital Upstale 417,639 890,719 578,523 545,785 549.864 554,126 3.536,867 
330039 Cuba Memorial Hospital, Inc. Upstale 1.082 2,163 1,470 663 344 344 6,265 
330007 Degraiff Memorial Hospital Upstate 66,472 132,943 132,943 132,943 132,643 132.943 731,188 
330121 Delaware Valley Hospital Upslate 19.650 39.300 37,504 35,707 24.926 24,928 182,018 
330114 Edward John Ncbfe - Samaritan Hospital Upstate 22,234 44,463 30,017 17,373 6,535 6,535 127,162 
330177 Edward John Noble Hospital Upstale 14,174 28,349 28,349 26.349 26.349 26,349 155,919 
330252 Elizabetfilown Community Hospital Upstale 36.599 73,199 57,921 34.544 14,507 14,507 231,277 
330327 Ellerwilte Community Hospilal Upslate 8.542 17,064 17,084 17,084 17,084 17,084 93,962 
330153 Ellis Hospital Upstate 205,024 395,470 353,603 353,603 353,603 353,603 2,014,903 
330219 Eiie County Medical Cenler Upstate 966,564 1.771.629 867,253 479,414 198.104 198,104 4,481,069 
330048 Faxton Hospital Upstale f 04,976 209,958 209,959 209,958 209,958 208,958 1.154.768 
330074 FF Tbompson Hospital Upslate 86,766 173,532 173,532 1 73,532 173,532 173,532 954,428 
330183 Genesee HospitaF (The) Upslate 391,173 671.084 325,002 315,571 315,571 315,571 2,333,973 
330073 Genesee Memorial Hospilal Upstate 42,875 85,749 85,749 85,749 85,749 95,749 471.622 
330058 Geneva General Hospital Upstale 326.905 653,809 548,558 328,646 140,150 140,150 2.138,219 
330191 Glens Falls Hospital Upstale 384,168 768,337 722.517 676.697 401.776 401,776 3,355,272 
330158 Good Samaiilan Hospital Upslate 113.969 227,978 227.976 227,978 227,976 227,978 1,253,879 
333027 Helen Hayes Hospital Upslate 207,374 255,803 250.715 226,992 207.719 214,127 1,362,730 
330211 Hepburn Medical Center Upstate 51,097 100,940 95.634 93.970 83,691 93,691 509.062 
330164 Highland Hospital of Rodiester Upstale 297,434 497,905 194.574 185.741 185,741 185,741 1,547.137 
330001 Norton Medical Center Upstate 132,621 265,242 265.242 265.242 265,242 265,242 1,458,832 
330016 Hospilal (The) Upslate 11,775 23.553 23,553 23,553 23.553 23,553 129,539 
330025 Inter-Communily Memorial Hospital at Ne Upslate 19,637 39,674 39,674 39,674 39.674 39.674 216,206 
330144 Ira Davenport Memorial Hospital Upstate 49,556 99,112 90,139 67.647 30,451 30,451 367,405 
330096 Jones Memorial Hospital Upstale 35,607 71,213 71,213 71,213 71,213 71.213 391,674 
330102 Kenmore Mercy Hospital Upstale 144,221 288,442 288,442 288,442 288,442 268.442 1.586,430 
330004 Kingston Hospilal (The) Upslate 99,066 155,436 68,112 54,125 39.560 24,489 440.837 
330293 Lake Shore Hospital, Inc. Upslate 26,194 52,388 50,471 48,553 37,048 37,048 251.702 
330037 Lakeside Memorial Hospital Upstate 26,271 52,542 52.542 52,542 52,542 52,542 268,979 
330213 Lewis County General Hospital Upstale 17,026 34,056 34,056 34,056 34,056 34,056 187,309 
330148 Lillle Falls Hospital Upstale 28,933 57,866 57.866 57,863 57,866 57,866 318,262 
330163 Lockport Memorial Hospital Upstate 61,097 122,195 122.195 122,195 122,195 122,195 672.071 
330092 Margaratvilie Memorial Hospital Upslate 68,132 136,264 102.433 60,835 25,179 25,179 418,022 
330136 Mary Imogene Bassstt Hospital Upstate 439,410 756,584 405,569 405,569 405,569 405.569 2,816.279 
330223 Massena Memorial Hospital Upstate 95,674 191,347 174,740 137,990 62,586 62,586 724.830 
330053 Medina Memorial Hospital Upstale 33,803 67,606 67,306 67,606 67,606 67,606 371.833 
330135 Mercy Communily Hospital Upslate 60,296 120,592 120.592 120,582 120,592 120.592 663,257 
330279 Mercy Hospital of Buffalo Upslate 330,745 613,823 414,529 393,179 393.147 393,114 2.538,538 
330118 Millard Fillmore Hospital Upstate 1.021.679 1.723.571 715,362 664,558 488,669 486,669 5.102,508 
330116 Mo&es-Ludington Hospilal Upstate 55,385 110,769 76,228 44.130 17,474 17,474 320.460 
330168 Mount SI. Mary's Hospilal Upstale 90,287 180,573 180,573 160,573 180,573 160,573 993.153 
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030254 Myers Community Hospilal Upstale 33,345 66,691 62.680 58,669 34,605 34,605 290,595 
330276 Nathan Uttauer Hospital & Nursing Home Upstale 56.266 112,531 112,531 112,531 112,531 112,531 618.922 
330030 Newark-Wayne Community Hospilal, Inc Upstale 67,704 135,407 127,245 119,084 70,113 70,113 589,667 
33MI65 Niagara Falls Memorial Medical Center Upstate 165.065 328.460 282,070 267,265 267,265 267,265 1,577.409 
33023B Nicholas H. Noyes Memorial Hospital Upslate 38.699 77,397 77,397 77,397 77,397 77,397 425.684 
330049 Northern Dutchess Hospital Upslate 34.150 68,300 68.300 68,300 68.300 68,300 375.648 
330104 Nyack Hospilal Upslate 371,633 762.497 656,611 390,736 170,464 170,464 2,524.605 
330103 Ofean General Hospital Upstate 86,652 173.705 173.705 173,705 173.705 173,705 955.375 
330115 Oneida Healthcare Center Upslate 57,152 114,305 114,305 114,305 114,305 114,305 628,673 
330218 Oswego Hospital Upstate 54,570 109,140 105.258 101,376 78,085 76,085 526,514 
330011 Our Lady of Lourdes Memorial Upstale 708,334 1,416.669 1.307,620 1,184,577 547,074 547,074 5,711.348 
330096 Our Lady of Victory Hospital Upstale 6,924 86,068 83,435 60,711 77,896 74,984 410,018 
330226 Park Ridge Hospital Upstale 264,254 528,507 485,260 411,739 188,587 186,587 2,066,934 
330273 Putnam Hospital Center Upstate 72,134 120,297 121,171 122.075 123,009 123,976 682.662 
330125 Rochester General Hospital Upslate 1,550,120 2,754,659 1,532.909 918,910 399,009 399.009 7,554,618 
330215 Rome Memorial Hospital. Inc. Upslate 64,079 128,158 128,158 128,158 128,158 128.158 704,869 
330354 Roswell Park Cancer Institute Upslate 457,168 914.337 823,986 529,526 232,349 232,349 3,189,716 
330180 Samaritan Hospital Upslate 413,950 827.900 750,100 526,658 234.628 234,628 2,987,865 
330157 Samaritan Medical Cenler Upslate 119.846 239.692 239.692 239,692 239,692 239,692 1,318,304 
330222 Saratoga Hospilal (The} Upstate 168.490 376,980 345,025 280,657 127,822 127,622 1,446,795 
330062 SchuyJer Hospital, inc. Upstate 13,418 26,636 26,836 26.836 26,836 26,836 147.598 
330232 Seton Health System. Inc. Upstate 473.880 947,760 851,197 514,648 223.254 223,254 3,233,994 
330029 Sheehan Memorial Hospilal Upstate 41,247 107,042 97.567 74,355 52,504 52,743 425.458 
330078 Sisters of Charity Hospital Upstale 244,305 462,284 313,361 287,313 287,313 287,313 1,861,386 
330097 Soldiers & Sailors Memorial Hosptiat Upstale 22,156 44,316 44,316 44,316 44,316 44,316 243.737 
330205 St. Anthony Community Hospital Upstale 22,461 44,923 44,923 44.923 44,923 44.923 247.076 
330066 St. Clare's Hospilal Upstale 390,696 721,834 491,711 376.574 170.256 170,256 2.321.327 
330245 St. Elizabeth Medical Center Upstale 760,429 1,474,011 898.953 519.629 193,084 198,084 4,049.169 
330067 St. Francis Hospilal, Poughkeepsie Upslate 141,235 311,890 265,876 218.045 204,403 204.403 1.345,852 
330151 St James Mercy Hospital Upslate 87.878 175,756 165.612 155,468 94,602 94.602 773,919 
330036 SI. Jerome Hospital Upslate 141,537 283.073 256,802 163.960 82,220 62,220 1.029.813 
330091 SI. Joseph Hospital Upslate 102.047 204,093 204,093 204,093 204,093 204.093 1,122,512 
330108 SI. Joseph's Hospital Upslate 90.088 180,175 178,131 176.068 163.824 163.824 952,131 
330140 SI. Joseph's Hospital Health Cenler Upslate 606.409 1,012,625 376,263 361,234 361,234 361,234 3,082,999 
330209 St. Luke's Hospital of Newburgh Upstate 53,895 107.790 107,790 107,790 107,790 107,790 592,845 
330044 St. Luke's Memorial Hospital Center Upstate 233,772 467.544 429,274 364,112 166,765 166,765 1,828,232 
330275 St. Mary's Hospital Upstate 331,560 646,162 392,230 349,603 183,251 181,309 2,084,114 
330047 St. Mary's Hospital at Amsterdam Upstate 305,763 611,526 563,026 494,549 227,526 227,526 2.429,917 
330057 St. Peter's Hospital, Albany Upstate 343.242 599,226 346,626 348,626 348,626 348,626 2,336,974 
330285 Strong Memorial Hospilal Upstale 3,156.665 5.502,116 1,806,025 971,224 316,833 312,836 12,067,697 
333025 Sunnyview Hospital and Rehabilitation C •Upstale 18.426 42,257 30,569 20,367 11,651 11,828 135,097 
330132 Tri-County Memorial Hospital Upstale 33,016 66.037 63,498 60.959 45,728 45.728 314,968 
330394 United Heallh Services Hospitals Upstale 575,768 678,915 271,376 160,749 68,131 (32,167) 1.920.771 
330241 University Hospital Suny Health Science Upstale 1,648,128 2,802,531 975.143 544,517 227,996 227,927 6.426,238 
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330023 Vassar Brolhers Hospital Upslate 186,698 373.396 361,856 350,315 281,069 281,069 1,834,403 
330160 Westfiekj Memorial Hospilal Upstate 60,302 120,605 108,416 66,851 29.006 29,006 413,985 
330239 Woman's Chrlslian Asscdalion Upstate 128.596 257.192 257,192 257.192 257,162 257,192 1,414,558 
330008 Wyoming County Community Hospilal Upstale 53,105 106,210 106,210 106,210 106.210 106.210 584,154 

Total New York Slate 120.201,670 195,836.778 83,975.513 56,750,616 29.436.660 24,888,072 511,089,309 
New York Slate Teaching 108,578.608 172,762,496 62,681,927 36.287,553 16,487,228 11,930,906 410,748,718 
New York Stale Nel Losers 6,602,993 10,364,912 (3,134,864) (6,339,320) (8,684,645 (11,307.087) (10.698,011) 
Total New York City 77,353.522 119.633,649 40,600,662 22,369,779 6,916,682 3,186,043 270,062,548 
New York City Teaching 76,138.584 117,376,925 38,759,019 20,992,121 6,152,116 2,416,316 261.835,081 
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November 30, 1999 

Honorable William Jefferson Clinton 
President of the United States 
The White House 
1600 Pennsylvania Avenue, NW 
Washington, DC 20500 

Dear President Clinton; 

On behalf of more than 500 hospitals, health systems, and continuing caxe 
providers that comprise the Healthcare Association of New York State 
(HANYS), and the communities they serve, I write to thank you for 
helping repair some of the unintended consequences of the Balanced 
Budget Act of 1997 (BBA). The Balanced Budget Refinement Act of 1999, 
which you signed into law this week, will return approximately $630 
million in Medicare payments to New York State's hospitals and hospital-
based continuing care providers over the next five years. 

New York State's urban, suburban, and rural hospitals and health care 
systems - as well as hundreds of thousands of hospital employees, trustees, 
physicians, and auxiliary volunteers - are grateful for your support and 
leadership. While this BBA relief represents only a modest percentage of 
the $5 billion in total BBA cuts to New York State's hospitals, every 
hospital will receive some short-term relief. It is important to note that the 
largest restoration for New York's hospitals is the result of the successful 
efforts to address the across-the-board cut to all hospitals under the 
proposed outpatient prospective payment system. 

We are appreciative of your efforts on our behalf, as well as the hard work 
of your staff. We are especially appreciative of the efforts of Chris Jennings 
and Barbara Woolley, who have both worked closely with us over the years. 
Mr. Jennings and Ms. Woolley have always been accessible to HANYS and 
have facilitated our involvement in many legislative and administrative 
issues. They are a credit to your Administration and I hope you will share 
HANYS' appreciation with them. 

74 N. Pearl Street 
Albany, NY 12207 

phone (518) 431-7600 
fax (518) 431-7915 

hctp:/Avww.hanys.org 
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Hon. William Jefferson Clinton 
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The HANYS membership looks forward to working with your Administration to 
continue refining the BBA and minimizing the adverse consequences of the 
additional cuts to be implemented over the next two and one-half years, 

Finally, I enjoyed talking with you at Monday's bill signing ceremony and appreciate 
your interest in the current discussion of New York's future Medicare 
Disproportionate Share Hospital (DSH) program payments. With your support, I 
know we can resolve this issue in a manner that protects the access to health care for 
New York's poor and uninsured. 

My best wishes to you and Mrs. Clinton for the holiday season. 

Sincerely, 

Daniel Sisto 
President 

DS/clb 

cc: John Podesta 
Chris Jennings 
Barbara Woolley 
Mary Beth Cahill 



NOV 30 'S3 04:52PM-HANYS P.4 

HEALTHCARE ASSOCIATION OF NEW YORK STATB Daniel Sisto, President 

Owlmion 
GLADYS GEORGE 

N » * York 

WILLIAM F. 5TRECK. M.D. 
Coopcrsiewn 

GARY HORAN 
Bronx 

Tnaium 
BONNIE K. HOWEU 

IrrtmiKtalA Pojl C/iolnnon 
JOHN E. FRIEDLANDER 

BulL=lo 

DAVID P, ROSEN 
Jama kg 

LEOP.BSDEAO 
Roehci'.cr 

mi 
JAMES BARBA 

Albany 
STANLEY BREZENOFF 

Bfulilyn 
DONNA S. CASE 

SISTER MARIE CASTAONARO 
Elmln 

JAMES CORRIOAN 

JOHN W. JOHNSON 
Mnlonc 

RICHARD WTCHAM 
Dunkirk 

DAVID 5, KRUCnNICKI 

BRENDA WIUIAM5 MfOUfflE 
i M a 

MARKJ, MUNDY 
Brooklyn 

PAUL ROSENFELD 
S U m llbnd 

DAVID 6, SKINNER. M.6. 
New York 

JOHN R SPICER 
Nnw Rochilk 

KENT A. ARNOLD 
Syrockiw 

THERESA A. SISCHOFF 
New'York 

C. WILLIAM BfcOWN 
Rochc-Jcr 

DAVID R. DANTZKER. M.D. 
N«w Hyde Pork 

BARRY P.. FREEDMAN 
N.w York 

J. RONAID GAUOREAULT 

60NNIEJ. HOLLENBECK 
©onevfl' 

ALAN R. MORSE . 
Nnw York 

ROBERT O. NEWMAN. M.D. 
Now York 

MARK T. ONE*., JR. 
Binghomlon 

2G21 
P.ONALBR ALDR1CH 

Moklllc 
FftEDERICK D. ALLEY 

Brooklyn 
THOMAS R. BEEQ-1ER, JR. 

Sullolo 
PAUL CANDINO 

BuFfolo 
DONALD W.DAVIS 

Mounl Kiim 
MARTIN J. DELANEY 

Minnolo 
ROGER 5- HUNT 

Rochnl>r 
DONALD E. JOSLIN 

Ullco 
LUIS P. MARCOS. M.D. 

Nnw York 
WILLIAM D. MeGUIRE 

BrooUyn/Qv^w 
BRUCE C. POTTER 

Pohdom 

November 30, 1999 

Honorable Al Gore 
Vice President of the United States 
The White House 
1600 Pennsylvania Avenue, NW 
Washington, DC 20500 

Dear Vice President Gore; 

On behalf of more than 500 hospitals, health systems, and continuing care 
providers that comprise the Healthcare Association of New York State 
(HANYS), and the communities they serve, I write to thank you for 
helping repair some of the unintended consequences of the Balanced 
Budget Act of 1997 (BBA). The Balanced Budget Refinement Act of 1999, 
which President Clinton signed into law this week, will return 
approximately $630 million in Medicare payments to New York State's 
hospitals and hospital-based continuing care providers over the next five 
years. 

New York State's urban, suburban, and rural hospitals and health care 
systems - as well as hundreds of thousands of hospital employees, trustees, 
physicians, and auxiliary volunteers - are grateful for your support and 
leadership. While this BBA relief represents only a modest percentage of 
the $5 billion in total BBA cuts to New York State's hospitals, every 
hospital will receive some short-term relief. It is important to note that the 
largest restoration for New York's hospitals is the result of the successful 
efforts to address the across-the-board cut to all hospitals under the 
proposed outpatient prospective payment system. 

We are appreciative of your efforts on our behalf, as well as the hard work 
of your health policy staff. David Beyer and Sarah Bianchi have been 
helpful on many issues and I hope you will share HANYS' appreciation 
with them. 

74 N. Pearl Street 
Albany, NY 12207 

phone (518) 431-7600 
fax (518) 431-7915 

http://www,h.anys org 
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The HANYS membership looks forward to working with the Administration to 
continue refining the BBA and minimizing the adverse consequences of the 
additional cuts to be implemented over the next two and one-half years. We also 
appreciate your interest in the resolution of the current discussion of Nerw York's 
future Medicare Disproportionate Share Hospital (DSH) program payments in a 
manner that protects the access to health care for New York's poor and uninsured. 

My best wishes to you for the holiday season. 

Sincerely, 

Daniel Sisto 
President 

DS/clb 

cc: David Beyer 
Sarah Bianchi 
Chris Jennings 
Barbara Woolley 
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\ July 30, 1999 

The Honorable Albert Gore, Jr. 
Vice President 
United States of America 
Office of the Vice President 
The White House 
1600 Pennsylvania Avenue 
Washington, D.C. 20500 

Dear Vice President Gore: 

I remain grateful for all that you and the President have done on behalf of cities, 
especially Philadelphia, My letter today is a follow-up on an issue I raised with you in a February 
28 letter - the Health Care Financing Administration's (HCFA) policy of recouping Medicare 
Disproportionate Share (DSH) payments already made to Pennsylvania hospitals for General 
Assistance (GA) days. This new interpretation is having a significant effect on health care delivery 
in Philadelphia and Pennsylvania, and threatens to impact our local economy as well. Moreover, 
HCFA appears to have singled out Pennsylvania for enforcement of this policy. 

Since I last wrote to you, many hospitals are being forced to pay back millions of 
dollars to HCFA. The impact for Pennsylvania i$ $256 million; for the Philadelphia region, it's $144 
million. I am writing again to ask you to contact Health and Human Services Secretary Donna 
Shalala and HCFA Administrator Nancy Ann Min DeParle on behalf of the hospitals and health 
systems in this region, and the patients they serve. 

I understand that HCFA has taken the position that appropriate notice of policy 
changes must be given to providers. Additionally, I have been told that HCFA also has declined to 
recoup money from providers in cases where the Fiscal Intermediary (FI) did not make the rules 
clear. As I see it, the situation in Pennsylvania meets both standards. The hospitals and health 
systems are asking HCFA to order the FIs in Pennsylvania to allow GA days to be counted for 
purposes o f Medicare DSH payments for discharges occurring before October 1, 1998. 
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Both House Ways and Means Health Subcommittee Chairman BiU Thomas and 
Ranking Member Pete Stark agree that Pennsylvania's hospitals and health systems should not be 
punished for HCFA's mistake. While legislation to fix this Pennsylvania-specific problem has been 
introduced and co-sponsored by every member of Pennsylvania's congressional delegation - both 
Republicans and Democrats - HCFA does have the ability to solve this problem administratively. 

From my vantage point here in Philadelphia, it is becoming more evident that 
hospitals and health systems across the nation and, most notably in the Philadelphia region, are 
facing extreme financial pressures on several fronts. The impact of Medicare payment reductions 
imposed by the Balanced Budget Act of 1997 (BBA), discounted payments firom managed care 
plans, denied and delayed payments from insurers, declining revenues from Medicaid patients and 
increasing numbers of uninsured and under-insured patients are placing patients in jeopardy of not 
receiving quality health care, and threatening to further reduce our regional workforce and the very 
existence of some of our neighborhood hospitals. 

Nearly three-quarters of the hospitals in Southeastern Pennsylvania lost money on 
patient care services during 1998. Hospitals and health systems in our state are going to experience 
an estimated $4.1 billion in reductions in Medicare payments under the BBA and, in this region, 
more than $1.5 billion. 

In addition to government cutbacks, an apparent policy of delaying or denying 
payments to hospitals by managed care plans is adversely affecting the institution's ability ro deliver 
services to patients. A study of insurer payment trends by the Delaware Valley Healthcare Council 
of The Hospital and Healthsystem Association of Pennsylvania (DVHC), a regional trade 
association representing hospitals and health systems, found that, as of March 31, 1999, more than 
50 percent of medical claims filed with insurers are more than 60 days old, even though a new law 
in Pennsylvania requires medical bills to be paid within 45 days. According to DVHC's data, on any 
given day more than $825 million is owed hospitals for more than 60 days, and almost $640 million 
is owed more than 90 days. 

Another study done by DVHC shows hospitals have reduced their payrolls by more 
than 10,000 jobs over the past five years, with more cuts to come. 

The growth of uncompensated care is very real, and is contributing to significant 
stress on our hospitals and health systems. In 1997, the last year for which official state figures for 
this region are available, local hospitals spent more than $361 million treating patients who couldn't 
pay, a $15 million increase over the comparable 1996 level. According to more recent DVHC data, 
the level of uncompensated care grew to approximately $400 million in 1998. 
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While several of these issues are out of your control, I share them with you to 
illustrate the tenuous environment in which our health care system now finds itself and to give you 
the context that makes the HCF A repayment issue so crucial to us. In fact, if it were not for the 
healthy performance of ow-national economy, hospitals and health systems would be in worse shape, 
as the record perfonnance of stock market investments masks the fact that most hospitals in this 
region are in a sense "eating their seed corn.'' 

As we grapple with ways to ensure that the safety net is there for people most in need 
of health care, this is one issue where we can reap tangible and quick beneficial results. 

Mr. Vice President, this is a very important issue to me and to Philadelphia. It would 
be a great service to the hospitals and health systems in Pennsylvania and the patients they serve if 
you would work with HCF A to resolve this issue in favor of our hospitals. 

Thank you very much for all that you done on our behalf. 

Sincerely yours, 

EDWARD G. RENDELL 

EGR/dmc 
cc: John Podesta. Esquire 
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Talking Points on New Jersey PRRB Case 

• While the PRRB did rule in favor of the provider in this case, the HCFA 
Administrator reviewed the PRRB decision and remanded the case to the PRRB. 
In other words, the Administrator has sent back the case to the PRRB. 

The case was sent back to the PRRB because the Administrator found the PRRB 
record lacked certain evidence to support their decision. Specifically, the 
Administrator remanded the case for further development of the record with 
respect to: 

+ (1) whether matching Medicaid Federal Financial Participation 
(FFP) funds (as opposed to other federal program fimds) were paid 
for individual charity care patients, or (2) whether matching 
Medicaid FFP fimds were paid as part of the Medicaid DSH 
payment and 

+ the legal effect, if any, of the payment, or lack of payment, on the 
determination of the Medicare DSH calculation. 

« The PRRB will now be required to obtain the necessary data and review the case 
again (Note: There is no timeframe for the PRRB; they may take as long as they 
need to render a new decision). 

Backeround 

• This case, Jersey Shore Medical Center v. Blue Cross and Blue Shield 
Association/Blue Cross of New Jersey, concerns inclusion of charity care days in 
the calculation of Medicare DSH, 

Under the Medicare prospective payment system, the disproportionate share 
hospital (DSH) adjustment provides additional payments to hospitals that treat a 
large number of low-income patients. 

• The Medicare statute prescribes specific criteria for calculating DSH payments. 

• Under the statute, Medicare DSH payments depend in part on the number of 
patient days associated with individuals who were "eligible for Medical Assistance 
[Medicaid]" but not entitled to Medicare Part A. 

• The dispute is over whether charity care days should be included in the Medicare 
DSH calculation. 
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DEPARTMENT OF HEALUI & HUMAN SERVICES 

,�l.. 

The Honorable Robert Menendez 
House of Representatives 
Washington, D.C. 20515 

Dear Mr. Menendez: 

FEB 1 2 1999 

Health C;i,re Financing Admini�traliOn 

The Administrator 

Washinaton, D.C. 20201 

Thank you for your letter requesting that I affirm a decision issued by the Provider
�bursem.ent �view Board (PRRB) conceming charity �are days provided. by 

· Jersey Shore Medical' Center and their inclusion in the calculation of the Medicare ·
· disproportionate shar� adjustment I reviewed this case oar�fully,. and ��d that

it should be _remanded to the PRRB for further development of some of the facts at issue.
I have enclo�ed a copy <;,f my decision. for your information, As you can see, it notes that
y�u and other members _of the-New Jersey delegation contacted me to urge affirinance of

the PR.KB.

· I want to_ usurc y�u that thi� issue· has· received careful -consideratio� A snnilar letter is .

. . . 

·aiso being sent to tb.e'�signors.of.your letter. ·
. . ,• 

Enclosure 

. . · · Sincerely
( 

. · 

PHOTOCOPY
PRESERVATION
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Health Cara Rnandng Administration 

Waatiingtoo, O.C. 20201 

VIA OVERNIGHT JAN 4 1999 

Joseph D. Glazer, Esq. 
Reed Smith Shaw McClay, LLP 
Princeton Forrestal Village 
136 Main Street, Suite 250 
Princeton, NJ OS543-7839 

Dear Mr. Glazer: 

Re; Jersey Shore Medical Center. PRRB Decision No. 99-D4 

Enclosed is a copy of the Administrator's order in the above-captioned case. This order remands 

this case to the Provider Reimbursement Review Board for further action. The Board's chairman 

will write you further. 

Sincerely, 

leline R. Vaughn 
Attorney Advisor 

Enclosure 

cc: Bernard M. Talbert, Esq., Intermediary's Representative 

PHOTOCOPY 
PRESERVATION 



_ . * rtur H LtU 1 bLH I 1 UM 410 205 5157 P.05/12 

HEALTH CARE FINANCING ADMINISTRATION 

Order of the Administrator 

I n the case of: 

JERSEY SHORE MEDICAL 
CENTER 

Provider 

vs. 

BLUE CROSS AND BLUE SHIELD 
ASSOCIATION/BLUE CROSS OF 
NEW JERSEY 

Intermediary 

Cla im f o r ; 

Provider Cost Retmbursement 
Determination of Payment 
For Cost Reporting 
Period Ending: 12/31/92 

Review of: 
PRRB Decision No. 99-D4 
Dated: 10/30/98 

This case is before the Administrator, Health Care Financing Administration (HCFA), for 
review of the decision entered by the Provider Reimbursement Review Board (Board). The 
review is during the 60-day period in § 1878(f)(1) of the Social Security Act (Act), as 
amended [42 USC 1395oo(f)j. The parties were notified of the Administrator's intention to 
review die Board's decision. Subsequently, the parties and HCFA's Center for Health Plans 
and Providers (the Center) commented. Accordingly, the case is now before the 
Administrator for final administrative decision. 

The issue before the Board was whether the Intermediary's calculation of the Provider's 
disproportionate share hospital (DSH) adjustment was proper. The categories of patient days 
excluded by the Intermediaiy from the DSH calculation were: a) days in which the Provider 
claims a patient had exhausted Medicare Part A benefits, and was then eligible for benefits 
under the State Medicaid Plan,1 and b) days for which the patient was eligible for benefits 
under the State's "Charity Care" plan. 

1 The Administrator notes the ambiguity presented in the Board's statement in the 
decision that at least some of the disputed days in this category had been administratively 
settled. SfiC Board's Decision at 3, note 5. 
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With respect to the first category, the Board found that where a State's approved Medicaid 
program assumes responsibility for payment of a provider's inpatient charges, the days 
associated with those charges are, in fact, "Medicaid days," and that all Medicaid days not 
paid by Medicare must be included in Ihe "Medicaid proxy" of the DSH foimula consistent 
with the Medicare statute and regulations. 

With respect to the second category, the Board found that, while the regulation at 42 CFR 
412.106(bX4) states that the DSH calculation includes days on which the patient is "entitled 
to Medicaid," §1886(d)(5XF)(vi)(lI) of the Art defines these days as pertaining to patients 
"eligible fbr medical assistance under a State plan approved under [title] XIX.H The Board 
determined that the State's Charity Care program was included in the Medicaid State Plan 
approved under Tide XIX of Ihe Social Security Act and feat the State received matching 
Federal Financial Participation (FFP) fimds for this program. Thus, the Board concluded 
that the Charity Care program is a part of the State's Medicaid plan and that the days for 
which a patiem was eligible for Charity Care benefits are to be included in the numerator of 
the DSH Medicaid proxy-
Hie Intennediary requested reversal of flic Board's decision with respect to both categories 
of days. The Center also requested reversal of the Board's decision with respect to both 
categories of days. The Provider requested affirmance of the Board's decision with respect 
to both categories of days.2 

Hie entire record furnished by the Board has been examined, including all correspondence, 
position papers, exhibits, and subsequent submissions. All comments received timely arc 
included in the record and have been considered. 

Relevant to the issue involved in this case, two Federal programs. Medicare and Medicaid, 
involve the provision of health cane services to certain distinct patient populations. The 
Social Security Amendments of 1965 established Title XVm of the Social Security Act 
which anftorized the establishment of the Medicare program to pay part of the costs of the 
health care services furnished to entitled beneficiaries. The Medicaid program is a 

2 By letter dated December 16. 1998;, which has been made part of the administrative 
record. Senators Robert Torricelli and Frank R. Lautenberg and Representatives James 
Saxton, BDl Pascrell, Steven Rothman, Donald Payne, Frank Pallone, Christopher Smith. 
Robert Menendez, Marge Roukema, Robert E. Andrews, and Rodney Frelinghuysen 
requested that the Administrator affirm the Board's decision. In addition. Senator 
Lautenberg, by a telephone conversation on December 22, 1998, with the Administrator, .. 
urged affirmation of the Board's decision. 
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cooperative Federal-State program that provides health care to indigent persons who are 
aged blind or disabled or membeis of families with dependent children. Medicaid, under 
Title XLX of the Social Security Act, establishes two eligibility groups for medical 
assistance: categorically needy and medically needy. In addition to the provision of medical 
services for Title XEX-eligible individuals, a State plan must take into account the situation 
of hospitals which serve a disproportionate number of low income patients with special 
needs, for which payments made by the State and local gavemmental units to these hospitals 
may qualify as Medicaid DSH payments, eligible for matching FFP funds. 

At its inception in 1965, Medicare paid for the reasonable cost of fimrishing covered services 
to beneficiaries. However, concerned with increasing costs, Congress enacted Title VI of 
the Social Security Amendments of 1983, which added § 1886(d) to the Act and established 
the prospective payment system (PPS) for reimbursement of inpatient hospital operating 
costs for all items and services provided to Medicare beneficiaries, other than physician's 
services, associated with each discharge. Under PPS, hospitals and other health care 
providers are reimbursed their inpatient operating costs on the basis of prospectively 
determined national and regional rates for each discbarge rather than reasonable operating 
costs. 

Ccnceraed with possible paymeat inequities for PPS hospitals that treat a disproportionate 
share of low-income patients, pursuant to §1886(d)(5)(F)(I) of the Act, Congress directed 
Ihe Secretary to provide, for discharges occurring after May 1, 1986. "for an additional 
payment amount for each subsection (d) [PPS] hospital" serving "a significantly 
disproportionate number of low-income patients To be eligible for the DSH payment 
under the proxy method, a PPS hospital must meet certain criteria concerning, inter alia, its 
disproportionate patient percentage. Relevant to this case, with respect to the proxy method. 
Section l886(dX5)(F)(vi) of the Act states that the term "disproportionate patient 
percentage" means Ac sum of two fractions often referred to as tbe "Medicare low-income 
proxy" and the "Medicaid low-income proxy." HCFA implemented the provisions of the 
Act at 42 CFR 412.106. 

In this case, the Provider claims that there are two categories of patient days which the 
Intennediary improperly excluded firom the second computation or Medicaid proxy of the 
DSH calculation pursuant to §1886(dX5)(F)(viXU) and the regulations at 42 CFR 
412.106(bX4). The first category of patients is described by the Provider as days related to 

3 Section 9105 of the Consolidated Omnibus Budget Reconciliation Act of 1985 (Pub. L. 
No. 99-272). S££al5G51Fed Reg. 16772, 16773-16776(1986). 
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dual eligible patients who have partially exhausted thdr Medicare Part A benefits. The 
second category is described by the Provider as "Charity Care" days. 

After a review of the record the Administrator finds that the Board's decision in this case 
should be vacated and the case should be remanded for farther development of the record 
witii respect to the "Charity Care days." To avoid bifurcation of the case, the Board's 
decision as to both categories of days is vacated and both issues are remanded to the Board. 
Consequendy, all aspects of this case with respect to both categories of days are preserved 
for Achnmistrator review upon the Board's rendering of a new decision pursuant to this 
remand order. 

The Administrator finds that although the Board made a finding that FFP was paid for the 
Charity Care days at issue, the evidence is limited to a Provider stipulation. Moreover, 
having made a finding that FFP was paid, the Board did not detenuine whether the FFP was 
for the services rendered to the individual Charily Care patient or was a payment made 
pursuant to the Medicaid DSH provisions for hospitals that serve a disproportionate share 
of low-income patients.4 

Consequently, the Administrator remands this case for further development of the record 
with respect to: 1) whether matching Medicaid FFP funds (as opposed to other Federal 
program fimds)* were paid for individual charity care patients, or 2) whether matching 
Medicaid FFP fimds were paid as part of the Medicaid DSH payment and 3) the legal effect 
if any, of the payment or lack of payment on the determination of the Medicare DSH 
calculation. 

* In stating that matrhing FFP was paid by Ihe State for Charity Care patients, the 
Provider referred to that section of the State plan addressing Medicaid DSH payments. Of 
note, the Superior Court of New Jersey, in County of Camden v WaHffm 292 N.J. 
Super.268 (1996), has recognized that FFP for matching DSH payments are not 'Medicaid 
payments in the sense they cover identifiable costs of individual patients but rather. Medicaid 
DSH payments are help to cover fee extraordinary costs of those hospitals which serve a 
particular high number of indigent patients whether Medicaid aod Medicare eligible or not. 

1 The Administrator notes feat the State plan requires reduction of fee Charity Care 
compensation for hospitals that failed to meet their Hill-Burton obligations, a program 
recognized as a separate and distinct program firom both the Medicare and Medicaid 
program, with separate and distinct goals and obligations. 
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Accordingly, the Administrator orders: 

THAT the Board's decision is hereby vacated and that the case is remanded for further 
development of the record in accordance with the foregoing opinion; and 

THAT the Board will issue a new decision in accordance wife the provisions of Section 1878 
of the Act and the regulations at 42 CFR 405.1801, et seq. 

Date: 
m Min Nancy-Ann Min DeParle 

Administrator 
Health Care Finandbog Administration 
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Pennsylvania Disproportionate Share Hospital (DSH) Payments 
Questions and Answers 

FOR INTERNAL USE ONLY 
HCFA Legislative Office Final - March 5,1999 

Background: Under the Medicare prospective-payment system, the disproportionate share hospital 
(DSH) adjustment provides additional payments to hospitals that treat a large number of low-income 
patients. The Medicare statue prescribes specific criteria for calculating DSH payments. Under the 
statute, DSH payments depend in part on the number of patient davs associated with individuals who 
were "eligible for medical assistance under [Medicaid]" but were not entitled to Medicare part A. HCFA 
believes that Medicare DSH adjustments dating back to 1986 were incorrectly calculated in Pennsylvania 
because so-called "general assistance" days were included in the DSH payment calculations. General 
assistance days are patient days associated with individuals receiving help under non-Medicaid, state-only 
assistance programs. It appears that the hospitals have received payments that are inconsistent with the 
applicable laws, regulations and audit instructions to not count general assistance days in DSH 
calculations. We have also been told that some hospitals calculated the adjustments correctly but were 
instructed by the fiscal intermediaries to include general assistance days in their DSH calculations, but we 
have not confirmed this assertion. About 79 Pennsylvania hospitals receive DSH payments. Total 
overpayments subject to recoupment are estimated at about $95 million. This estimate is for cost 
reporting years (CRY) unsettled (principally CRY 1997 and 1998) and those cost reporting years subject 
to reopening (up to three years following Notice of Program reimbursements (NPRs)). 

Hill Talking Points 

We are aware of and concerned about the problem in Pennsylvania. We want to bring you up to date on 
the following events: 

1) 50 to 60 "demand" letters have been issued by the fiscal intermediary. Demand letters are issued 
any time an overpayment is found to exist. While hospitals can not formally appeal demand 
letters, they can raise any objections they may have with the fiscal intermediary as well as the 
Regional Office on an informal basis. After receiving demand letters, hospitals can develop 
repayment plans. 

2) Once hospital cost reports are finally settled, the fiscal intermediary issues Notice of Program 
Reimbursements (NPRs). To date, six NPRs have been issued to Graduate Hospital, Philadelphia, 
Hahnemann Hospital, Philadelphia, EUrins park, Philadelphia, Medical College, Philadelphia, City 
Avenue, Philadelphia, and Allegheny Hospital, Pittsburgh. 

3) The hospitals have a right to appeal a NPR within 180 days of the notice of program 
reimbursement. 

4) Hospitals will likely receive notices of adjustments to their interim payments to adjust for 
exclusion of general assistance days for this fiscal year. The intermediaries should begin making 
the interim rate adjustments shortly and will average 10-15 adjustments per month. The 
intermediaries must complete the adjustments by September, 1999. 

5) The fiscal intermediary has acknowledged that corrective action needs to be taken. The statute 
authorizes and requires inclusion of medical assistance days (Medicaid only); to the extent that 

fHOTOCOPY 
PRESERVATION 
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general assistance days were improperly included for an individual hospital, the hospital has 
received excess payments. If the intermediary determines that a hospital has been overpaid, then 
the intermediary must recoup the overpayment in accordance with the applicable rules. 

6) We are obligated to follow the statutory and regulatory process for overpayments. 

7) " We will do everything we can to ensure that care for Medicare beneficiaries and other patients is 
not disrupted because of this problem. 

Questions and Answers 

Q. Wasn't there a similar case in New Jersey where the Provider Reimbursement Review 
Board (PRRB) ruled in favor of the provider? 

A. The case that you refer to is Jersey Shore Medical Center v. Blue Cross and Blue Shield 
Association/Blue Cross of New Jersey. This case concerns inclusion of "charity care days" in the 
calculation of Medicare DSH. While the PRRB did rule in favor of the provider, the HCFA 
Administrator reviewed the PRRB decision and remanded the case to the PRRB. In other words, 
the Administrator has sent back the case to the PRRB because the Administrator found the 
PRRB record lacked certain evidence to support their decision. The PRRB will be required to 
issue a new decision, however they may take as long as they need to render a new decision. 

Q. What happens once the fiscal intermediaries ask for the money back? 

A. Thirty days after a fiscal intermediary issues a demand letter, the fiscal intennediary begins to 
recover the overpayment. This can be done by withholding future payments to the provider. The 
provider has 15 days from the issuance of the demand letter to develop a plan to repay the money, 
and once the 30-day period ends, the provider must begin paying interest, which by law is 
currently 13.75 percent. The provider can appeal the fiscal intermediaiy's decision to the Provider 
Reimbursement Review Board (PRRB) within 180 days of the notice of program reimbursement. 
While the appeal is pending before the PRRB, the provider must return the money to the fiscal 
intennediary. Once the PRRB rules, the HCFA Administrator may reverse, modify or affirm the 
board's decision or remand the matter back to tne PRRB for further proceedings. If the final 
decision is unfavorable to the provider, the provider can appeal in federal district court. 

Q. If the fiscal intermediaries gave incorrect instructions to the providers, isn't it unfair of the 
government to now demand the money back? 

A. The statute requires and authorizes inclusion of Medicaid days. If DSH payments to a hospital 
improperly reflect general assistance days, then the hospital has received payments that are 
inconsistent with the statute. We are reviewing what instructions the fiscal intermediaries 
provided to the hospitals. 
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Q. Some hospitals say they may have to declare bankruptcy if HCFA demands that they pay 
the money back. What will happen to Medicare beneficiaries and other people who depend 
on these hospitals? 

A. We will do everything we can to ensure that care for Medicare beneficiaries and other patients is 
not disrupted. At the same time, we have to meet our obligations to safeguard Medicare's 
resources . We understand what's at stake for the hospitals, and we're trying to find a solution. 
Also, DSH payments are a small portion of total Medicare payments to hospitals and represent 
between 1 percent and 6 percent of total Medicare payments of the aflfected Pennsylvania 
hospitals. 

Q. Have the fiscal intermediaries asked any hospitals to pay back the money yei? 

A. The fiscal intermediaries have advised us that several hospitals have been asked to repay a portion 
of the overpayments. 

Q. Does the problem exist in any other state? 

A. We have determined that Pennsylvania is the only state where general assistance days were 
included in the DSH calculations. 

Q. What will you do to the fiscal intermediaries if you confirm they gave incorrect information 
to the hospitals? 

A. This situation is a good example of why we need contracting reform legislation. Current law 
prevents the Government from taking any action of recovery against the contractor unless it is 
found that the contractor was grossly negligent or intended to defraud the United States. The only 
options available to the Government are to non-renew a contract at the end of its current term or 
terminate a contract. Either action is costly and procedurally onerous. The problem is 
exacerbated by the fact that the pool of contractors available to us to assume the duties of a 
departing contractor is shrinking. This is because current law restricts the types of entities with 
which we can contract ~ another reason we would like contracting reform. We've asked 
Congress to give us additional tools to hold Medicare contractors accountable, but so far 
Congress has not enacted the changes we have requested. The changes include authority to 
contract with a wider range of entities to administer the program and would allow us to terminate 
poor-performing contractors and transfer the workload more expeditiously. 

Q. How could this possibly go on for 12 years undetected? 

A. HCFA discovered this problem during an audit of the Pennsylvania contractors. This is another 
example of how additional fiinding for contractor oversight would help prevent this kind of 
situation. Medicare processes more than a billion claims and provides more than $200 billion in 
benefits each year But currently, Medicare's administrative costs are about 1 percent -- far 
smaller than private-sector insurers. 
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OCT - 1 1998 

The Honorable Arlen Specter 
United States Senate 
Washington, DC 20510 

Dear Senator Specter: 

Thank you for your letter regarding the calculation of Medicare disproportionate share 
(DSH) payments for Pennsylvania hospitals. You have specifically asked that HCFA 
revise its decision to disallow inclusion of General Assistance days when calculating 
Medicare DSH payments. I want to assure you that I understand your concerns and those 
of the Pennsylvania delegation, and want you to know how this matter will be addressed. 

First, let me make clear that it was not HCFA's decision to disallow inclusion of General 
Assistance days when calculating DSH payments. Rather, the calculation of Medicare 
DSH payments is established by statute. Section 1886(d)(5)(F)(vi)(I) of the Social 
Security Act establishes a formula that includes "the number of the hospital's patient days 
for such period which consist of patients who (for such days) were eligible for medical 
assistance under a State plan approved under title XIX." General Assistance days are not 
"patient days . . . eligible for medical assistance under a State plan approved under title 
XIX." That is, they are not Medicaid days under the statute. Therefore, hospitals are not 
entitled to claim General Assistance days toward the calculation of Medicare DSH 
payments. 

While the law on this subject is clear, 1 understand that some of the facts surrounding this 
situation remain to be determined by the fiscal intennediaiy. Nonetheless, it appears 
likely that General Assistance days have been erroneously included in the calculation 
since the Medicare DSH adjustment began with the hospitals' 1986 cost reports. There 
are three stages of cost report settlement - (1) closed, not subject to reopening by the 
fiscal intermediary; (2) closed but subject to reopening by the fiscal intermediary during a 
3-year period following the closure; and (3) open and being settled by the fiscal 
intermediary. The stage of the settlement determines the action of the fiscal intennediaiy 
in this case. 

For those cost reports that are closed and not subject to reopening, the fiscal intennediary 
will not take any action to recover the very considerable sums which I understand that the 
hospitals received in extra payments from Medicare. I expect that a considerable 
proportion of the payments at issue here will fall in this category. 
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For cost reports that are closed and within the 3-year reopening period, the fiscal 
intermediary has discretion whether not to reopen (42 CFR 405.1885(a)). See Your 
Home Visiting Nurse Services, Inc. v. Shalala 132 F.3d 1135 (6th cir. 199'Z). cert. 
granted, 66, U.S.L.W. 3789 _(U.S. JlUle 125, 1997 (No. 97-1489}. In exercising that 
discretion, the intermediary must consider whether reopening is appropriate under criteria 
prescribed in program operating instructions. Also, the intermediary must give the 
hospitals adequate notice and opportunity to submit comments and evidence as to any 
reopening. In finally determining whether to reopen, the intermediary must decide 
whether reopening is appropriate given the prescribed criteria, the hospitals' submissions, 
and the totality of the relevant circumstances (42 CFR 405.1887). If the intermediary 
does reopen and the hospitals are dissatisfied with the result, they may exercise their 
appeal rights. Their appeal would be to the Provider Reimbursement Review Board 
(42 CFR 405.1889). 

Finally, for those cost reports that are still open, the fiscal intennediary is bound to apply 
the statute that defines what may be included in the Medicare DSH calculation. Under 
the statute, neither I nor the fiscal intermediary have the authority to forgive this debt. 

I regret this response cannot be more favorable. Should you choose to explore a 
legislative solution, we would be glad to provide you with any assistance you may 
require. With best regards, 

Sincerely, 

�,-4- � 
Nancy-Ann Min DeParle 
Administrator 
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The Honorable William J. Coyne vA£) — (yi jgy — ^^vv^/ 
House of Representatives ' i 

Washington, D.C. 20515 ( j Y < J r ^ ^ T ^ S 

Dear Mr. Coyne: 

Thank you for your letters regarding the calculation of Medicare disproportionate share 
(DSH) payments for Pennsylvania hospitals. In addition, I appreciate you sending the 
information regarding the Provider Reimbursement Review Board (PRRB) hearing 
decision on Jersey Shore Medical Center v. Blue Cross of New Jersey. I regret the delay 
in my response, however I do want to update you on the current status of this issue. 

As we stated in our previous letter, general assistance days are not "patient days...under a 
state plan approved under Title XDC." Days that are utilized by state-only eligibility 
groups, for which no Federal participation is available, are not considered to be Medicaid 
days under title XDC, and therefore cannot be included in the calculation of Medicare 
DSH. 

It appears that DSH hospitals in Pennsylvania have received payments that are 
inconsistent with the laws and regulations to not count general assistance days in DSH 
calculations. Therefore, in accordance with applicable rules, the fiscal intermediaries 
have begun issuing recoupment letters to Pennsylvania hospitals that included general 
assistance in their DSH calculations. Recoupment letters are issued any time an 
overpayment is found to exist. While hospitals can not formally appeal recoupment 
letters, they can raise their concerns with the fiscal intermediary as well as the HCFA 
Regional Office on an informal basis. 

Once hospitals cost reports are settled, the fiscal intennediaries will issue a final decision 
in a Notice of Program Reimbursement (NPR). Hospitals have a right to appeal these 
notices within a 180 days of receiving the NPR. Hospitals will likely also receive notices 
of adjustments to their interim payments to adjust for die inclusion of general assistance 
days for this fiscal year. 

In addition, as you stated in your letter, the PRRB did rule in favor of the provider in the 
Jersey Shore Medical Center v. Blue Cross of New Jersey case concerning inclusion of 
"charity care days" in the calculation of Medicare DSH. However, after careful 
consideration, I decided to remand this case to the PRRB because I found the PRRB 
record lacked certain evidence to support their decision. The PRRB will now be required 
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to obtain the necessaiy data and review the case again. 

I regret that my answer could not be more favorable at this time. Neither I nor the fiscal 
intermediary have the authority to forgive the debts owed in the form of DSH 
overpayments. Legislation would be needed to forgive the debt in the absence of a 
decision favorable to the hospitals through an appeal. 

Sincerely, 

Nancy-Ann Min DeParle 
Admhustrator 



Pennsylvania Disproportionate Share Hospital (DSH) Payments 
Questions and Answers 

FOR INTERNAL USE ONLY 
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ackground: Under the Medicare prospective-payment system, the disproportionate share hospital 
(DSH) adjustment provides additional payments to hospitals that treat a large number of low-income 
patients. The Medicare statue prescribes specific criteria for calculating DSH payments. Under the 
statute, DSH payments depend in part on the number of patient days associated with individuals who 
were "eligible for medical assistance under [Medicaid]" but were not entitled to Medicare part A. HCFA 
believes that Medicare DSH adjustments dating back to 1986 were incorrectly calculated in Pennsylvania 
because so-called "general assistance" days were included in the DSH payment calculations. General 
assistance days are patient days associated with individuals receiving help under non-Medicaid, state-only 
assistance programs. It appears that the hospitals have received payments that are inconsistent with the 
applicable laws, regulations and audit instructions to not count general assistance days in DSH 
calculations. We have also been told that some hospitals calculated the adjustments correctly but were 
instructed by the fiscal intermediaries to include general assistance days in their DSH calculations, but we 
have not confirmed this assertion. About 79 Pennsylvania hospitals receive DSH payments. Total 
overpayments subject to recoupment are estimated at about $95 million. This estimate is for cost 
reporting years (CRY) unsettled (principally CRY 1997 and 1998) and those cost reporting years subject 
to reopening (up to three years following Notice of Program reimbursements (NPRs)). 

Hill Talking Points 

We are aware of and concerned about the problem in Pennsylvania. We want to bring you up to date on 
the following events: 

50 to 60 "demand" letters have been issued by the fiscal intennediaiy. Demand letters are issued 
any time an overpayment is found to exist. While hospitals can not formally appeal demand 
letters, they can raise any objections they may have with the fiscal intermediary as well as the 
Regional Office on an informal basis. After receiving demand letters, hospitals can develop 
repayment plans. 

2) Once hospital cost reports are finally settled, the fiscal intermediary issues Notice of Program 
Reimbursements (NPRs). To date, six NPRs have been issued to Graduate Hospital, Philadelphia, 
Hahnemann Hospital, Philadelphia, Elldns park, Philadelphia, Medical College, Philadelphia, City 
Avenue, Philadelphia, and Allegheny Hospital, Pittsburgh. 

3) The hospitals have a right to appeal a NPR within 180 days of the notice of program 
reimbursement. 

4) Hospitals will likely receive notices of adjustments to their interim payments to adjust for 
exclusion of general assistance days for this fiscal year. The intermediaries should begin making 
the interim rate adjustments shortly and will average 10-15 adjustments per month. The 
intermediaries must complete the adjustments by September, 1999. 

5) The fiscal intermediary has acknowledged that corrective action needs to be taken. The statute 
authorizes and requires inclusion of medical assistance days (Medicaid only); to the extent that 
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general assistance days were improperly included for an individual hospital, the hospital has 
received excess payments. If the intermediary determines that a hospital has been overpaid, then 
the intennediary must recoup the overpayment in accordance with the applicable rules. 

We are obligated to follow the statutory and regulatory process for overpayments. 

We will do everything we can to ensure that care for Medicare beneficiaries and other patients is 
not disrupted because of this problem. 

Questions and Answers 

Q. Wasn't there a similar case in New Jersey where the Provider Reimbursement Review 
Board (PRRB) ruled in favor of the provider? 

A. The case that you refer to is Jersey Shore Medical Center v. Blue Cross and Blue Shield 
Association/Blue Cross of New Jersey. This case concerns inclusion of "charity care days" in the 
calculation of Medicare DSH. While the PRRB did mle in fevor of the provider, the HCFA 
Administrator reviewed the PRRB decision and remanded the case to the PRRB. In other words, 
the Administrator has sent back the case to the PRRB because the Administrator found the 
PRRB record lacked certain evidence to support their decision. The PRRB will be required to 
issue a new decision, however they may take as long as they need to render a new decision. 

What happens once the fiscal intermediaries ask for the money back? 

A. Thirty days after a fiscal intennediary issues a demand letter, the fiscal intermediary begins to 
recover the overpayment. This can be done by withholding future payments to the provider. The 
provider has 15 days from the issuance of the demand letter to develop a plan to repay the money, 
and once the 30-day period ends, the provider must begin paying interest, which by law is 
currently 13.75 percent. The provider can appeal the fiscal intermediary's decision to the Provider 
Reimbursement Review Board (PRRB) within 180 days of the notice of program reimbursement. 
While the appeal is pending before the PRRB, the provider must return the money to the fiscal 
intermediary. Once the PRRB rules, the HCFA Administrator may reverse, modify or affirm the 
board's decision or remand the matter back to the PRRB for further proceedings. If the final 
decision is unfavorable to the provider, the provider can appeal in federal di stria court. 

Q. If the fiscal intermediaries gave incorrect instructions to the providers, isn't it unfair of the 
goverament to now demand the money back? 

A. The statute requires and authorizes inclusion of Medicaid days. If DSH payments to a hospital 
improperly reflect general assistance days, then the hospital has received payments that are 
inconsistent with the statute. We are reviewing what instructions the fiscal intermediaries 
provided to the hospitals. 
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Q. Some hospitals say they may have to declare bankruptcy if HCFA demands that they pay 
the money back. What will happen to Medicare beneficiaries and other people who depend 
on these hospitals? 

We will do everything we can to ensure that care for Medicare beneficiaries and other patients is 
not disrupted. At the same time, we have to meet our obligations to safeguard Medicare's 
resources . We understand what's at stake for the hospitals, and we're trying to find a solution. 
Also, DSH payments are a small portion of total Medicare payments to hospitals and represent 
between 1 percent and 6 percent of total Medicare payments of the affected Pennsylvania 
hospitals. 

Q. Have the fiscal intermediaries asked any hospitals to pay back the money yet? 

A. The fiscal intermediaries have advised us that several hospitals have been asked to repay a portion 
of the overpayments. 

Q. Does the problem exist in any other state? 

A. We have determined that Pennsylvania is the only state where general assistance days were 
included in the DSH calculations. 

Q. What will you do to the fiscal intermediaries if you confirm they gave incorrect information 
to the hospitals? 

A. This situation is a good example of why we need contracting refonn legislation. Cunent law 
prevents the Government from taking any action of recovery against the contractor unless it is 
found that the contractor was grossly negligent or intended to defraud the United States. The only 
options available to the Government are to non-renew a contract at the end of its cunent term or 
terminate a contract. Either action is costly and procedurally onerous. The problem is 
exacerbated by the fact that the pool of contractors available to us to assume the duties of a 
departing contractor is shrinking. This is because cunent law restricts the types of entities with 
which we can contract - another reason we would like contracting reform. We've asked 
Congress to give us additional tools to hold Medicare contractors accountable, but so far 
Congress has not enacted the changes we have requested. The changes include authority to 
contract whh a wider range of entities to administer the program and would allow us to terminate 
poor-performing contractors and transfer the workload more expeditiously. 

Q. How could this possibly go on for 12 years undetected? 

A. HCFA discovered this problem during an audit of the Pennsylvania contractors. This is another 
example of how additional funding for contractor oversight would help prevent this kind of 
situation. Medicare processes more than a billion claims and provides more than $200 billion in 
benefits each year. But cunently, Medicare's administrative costs are about 1 percent ~ far 
smaller than private-sector insurers. 
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Congrĉ  of tfc ̂ nittb States; 
Ma^fjinstnn, JiC 20515 

October 19, 1998 

Mr. Charles Brain 
House Liaison 
The White House 
1600 Pennsylvania Avenue, N.W. 
Washington, D.C, 20500 

Dear Mr. Brain: 

This letter is to follow up on our meeting last Thursday. Enclosed are two sets of 
documents: one firom the Pennsylvania Department of Public Welfare, and one from Bob Lux, 
the Chief Financial Officer of the Temple University Health System. The documents show that 
the Health Care Financing Administration (HCFA) approved pennsylvama's definition of 
Medical Assistance, which included General Assistance (GA) patients, and that the hospitals 
included GA days in their Medicare Disproportionate Share (DSH) calculations because they 
were instructed to do so by the fiscal intermediaries (FI). 

As the letter from Robert Zimmennaa, the Deputy Secretary for Medical Assistance 
Programs in Pennsylvania, explains, Pennsylvania discussed its GA program with HCFA 
officials in some detail when they amended the Title XIX State Plan. Based on that discussion 
and HCFA's approval of the amended state plan, it is clear that HCFA and its intermediaries 
were fhlly aware of the nature and structure of Pennsylvania's GA program. 

The materials from Mr. Lux clearly show that hospitals included GA days on FI 
instmctions. The state issues a Medical Assistance Management Information System (MAMIS) 
report which lists all Medical Assistance patients, whether they are funded by the state or federal 
government. The GA patients are coded differently than patients that are federally funded. 
When auditing hospitals, the FI required that the total number of Medical Assistance days 
reported for Medicare DSH match the total number of days shown on MAMIS- As you can see 
on the audited reports for Lower Bucks Hospital, i f the number of Medical Assistance days 
reported on the hospital's cost reports did not match the totals in the MAMIS report, the FI 
changed the number on the cost reports. 

As we have discussed, HCFA's decision to recoup these payments will have a devastating 
impact on Pennsylvania's safety net hospitals. HCFA officials have told us several times that the 
law clearly states that G A days are not to be included. On the contrary, the enclosed documents 
show that, for the past 12 years, the FI not only knew but took afftmiative steps to ensure that GA 
days were included by requiring the hospital cost reports to match the MAMIS totals, which 
included separately coded GA patients. That should at least indicate that the law is not clear. 
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Mr1. Charles Brain 
October 19, 1998 
Page 2 

We trust that this documentation, which addresses two of the key issues raised in our 
meeting, will allow the Admini strati on to resolve this problem in a way that will protect 
Pennsylvania's safety net hospitals. We would appreciate your advjee about who else should 
receive copies of these materials. Thank you very much for your assistance in this matter. 

William J. Coyne 
Member of Congress 

Sincerely, 

RonKlink 
Member of Congress 

C T j o M P . Murtha 
Member of Congress 
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Robert S. Zimmerman, Jr. 
Deputy Gecj^iarf ter Mealail fis^stanss Programs OCT \ 5 JSK' PacuimilB 7i 7/787^4639 

Ms. BecJcy Halkias 
PennsylvarjJa Governor's Washington Offic* 
444 North Captoi Street #700 
Hall of the States 
Washington, D.C. 20001 

Dear Ms. Holkias: 

On March 19,1993, the Pennsylvania Department of Public Welfare 
sought approval from ihe Health Care Financing Administration (HCFA) to 
amend its state plan to implement an additional disproportionate share payment 
for hospitals that serve low income patients who do not qualify for benefits under 
the AFDC or Medicaid Programs. These individuals receive cash assistance 
benefits under the Commonwealth's General Assistance (GA) Program. 

In response. HCFA specifically acknowledged that it was possible to 
include this GA population as allowable in determining the eligibility of the 
hospital for a disproportionate share adjustment. Pennsylvania needed to 
dassily GA recipients as "low income" patients in its state plan amendment (see 
enclosure #1). 

The Department specif/cally included such language in Attachment 4.19A, 
Page 25 of State Plan Amendment (SPA) Number 93-03 (see paragraph t«va of 
endosure #2). SPA Number 93-03 was approved by HCFA effective 
February 14, 1993; approval date June 23, 1993. 

I believe that this dearty demonstrstes HCFA's awareness of the 
Commonwealth's GA Program. 

Sincerely. 

Robert S . ZirrkjTerj^an, Jr. f 

Enclosures 

Roorr̂ SlS, Health aWetfare Building • CommonweaJlh Avenue & Fonster Street • Harrlsburg. PA 17120 
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aicproportionate B&arc p^ ŝeats eligible £er Jederal { iawcis l 
parciclpacioa uader tM» fUfi caxwot eiceed tie »tat» ilapropocttoaaie aiAri 
atiocaeat calculated io ducui-ilauwe «iv.li tie proTl*ioaa of tta McAieai-d 
YolJintary Contrittition aad pro»i<lfir*3paci£lc Tax X«^ti»Btts oi 1951 (42 
U.S.C. 1396M et sea-). ' 

i ~-ve 93-aa 
S-cpersEdes 

Approval Baic Eitect^ve B^.e J j - U - S } 



ICaCSS TUE 07:03 FAX 

Fax:2l5-707-4S95 Oct 16 '38 12:50 P. 02/07 

rrjnl Temple University 
WM HealthSystem Financial AdministiBtion 

3101 N. Broad Street 
Philadelphia. PA 191̂ 0-5139 October 16,199g 

Ms. Rebecca HaDdas 
Federal Affaire Dcpury Chief of Staff 
Commonvi'dalth of PeimsylvarLia 
444 N . Capitol St., NW, Ste. 700, 
Washingioa. DC 20001 

Dear Ms. Halloas: 

Your office has request a clarificatioa of the process by whict the Medicare Fiscal Intermediary 
would cetrify a pcovidsr's Medicare Cost Report and how that process has historically resulted in 
the inciusLons of the Commoa^ealtii's Geacml Assistance Medics] AssistmooTecipicQis in the 
Medicare Diaproportioiiate Sbara calculation-

In prepaiins a. Mudiczre Cost Report, a hospital provider is required to report patient day statistics 
for both Medicare and Medical Assistance recipients. In the Ccmmonwcalii. of Penasylvania the 
Medicare Fiscal lavermediary would certify tha imported Medical Awiattnce patient day statistic 
by comparing it with the Medical Assistance payment sununaries. Theso summaries currently 
laiown as "MAMIS" repcrts contain, payment sadstics for aU patient days (Title X K days as 
well as GenCTal Assistance days) paid to the provider by the Medical Assistance pro gram. As a 
result of this action, the provider's Medicate cost reports have been routinely cenified by the 
Medicare Fiscal Interaiediaty to include the General Assistaaee patiem days in the Medicare 

, Disproportionate Share Calculation. It is important to note that the eligibility classificaucm of the 
lecipient transparent to the hospital provider givai that the Medical Assistance program in 
the Comznonwealth of PCTTI sylvaiaa historically did not mcoiporate any meaningful differences 
between the programs in regard to benefits, payments, or process. This has tsscntially been the 
practice in the Commonwealth of Perasylvapfa since the beginning of the Disproportionate Share 
Program. 

Attached are selected examples that clearly show the Fiscal Intennediary adjusting the provider 
iUbmittsd days to the MAMIS reports.' 

I f you require any additional infbrmatian please contact me at (215) 707-3802. 

rSincercly, 

C 7 ^ 
Robert H. Lux, CPA J S 

Vice President and Chi^f Financial Officer 

Cc: Leon S. Malroud. MD 
Paul H. Boehrmgcr 
Martha Casey 

;_:jSft Ur.eT OcvSa- I •PUS Ba±y HaUsiALde: 
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THE WHITE HOUSE 

OFFICE OF LEGISLATIVE AFFAIRS 
HOUSE LIAISON 
—FAX COVER SHEET-

DATE: 

TO: 

FAX: 

FROM: / CHUCK BRAIN 
ALMALDON 
DARIO GOMEZ 
LISAKOUNTOUPES 

BRODERICK JOHNSON 
ELISAMELLSAP 
JADE RILEY 

SUBJECT: 

(202)456-6620 (TELEPHONE) 
(202)456-2604 (FAX) 

lOF 
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^ SUBCOMMITTEE OH HEALTH 

October 19, 1998 

The Honorable Nancy Ann DeParle 
Administrator 
Health Care Financing Administration 
Washington, DC 20201 

Dear Nancy Ann: 

Please reconsider HCFA's proposal to disallow 
disproportionate share payments to Pennsylvania's 
hospitals based on their state's Medical Assistance days. 

As you know, I was Chairman of the Ways and Means Health 
Subcomniittee when the legislation authorizing Medicare 
DSH (PL 99-272) was drafted. Our intention was clearly to 
help hospitals provide access to the low income and 
uninsured and ensure that hospitals which 
disproportionately provided that care could survive. 

As you know, Pennsylvania has no public hospitals, and 
state-funded general assistance helps hospitals serve the 
low-income and uninsured by fi l l i n g in the gaps where 
Federal Medicaid fall s short. To exclude the State's 
medical assistance program from the calculation of DSH 
will create serious harm and runs counter to the spirit 
and intention of the Federal DSH law. HCFA's decision in 
Pennsylvania i s a severe blow to the intent and purpose 
of the DSH .program./ and I urge you to reconsider and 
reverse HCFA's position in this ca5e. 

Thank you very much for your consideration. 

Sincerely, 

Pete Stark 
Ranking Member 


