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Dear Mr. Jennings: 

The New Yoik Congressional Delegation invites you to address us on Wednesdly; 
September 29, 1999, at 3:00 P.M. in Room B-318 of the Raybum House Office 
Building. 

We would appreciate your discussing the recent developments concernmg the 
calculatioii of the Disproportionate Share Add-on for Medicare reimbursements to 
hospitals. It has come to our attention that the Health Care Financing 
Administration (HCFA) has informed hospitals in New York that their 
Disproportionate Share Add-ons will be reduced and previous "over payments" 
recovered. Because this decision affects primarily hospitals in the poorest 
comxnurdties with the most tenuous financial condition and the most acute 
obligations to their community the delegation is extraordinarily concerned. 

We are also concerned about the what the Administration plans with regard to the 
reimbursements to hospitals for outpatient services. The cuts that have been 
imposed by HCFA are significant and seriously affect the fiscal integrity of many of 
our states hospitals, especially when combined with the other cuts in reimbursement 
directed by the Balance Budget Act of 1997 

We have also invited Michael Hash, Acting Di 

We hope to have a frank and fruitful conv 

ir of HCFA. 
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cc: Charles Brain 

JES B.RANGEL 
Member of Congress 
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^ K K > ^ . Medicare DSH 

I am calling to let you know that the Administration is clarifying its position regarding 
Medicare Disproportionate Share Hospital (DSH). 

As you know. Medicare DSH is paid by HCFA to hospitals based on a complicated 
statutory formula. 

We have recently determined that our guidance on how to claim Medicare DSH funds was 
neither sufficiently clear nor well understood. 

And, as a consequence of guidance provided to hospitals before 1998, many hospitals have 
claimed, and were reimbursed for, services that did not meet the criteria of the formula. 

We have been actively gathering facts about this, and we now have the information we 
need to resolve the situation. 

We will take two actions. First, due to the confusion that resulted from HCFA's guidance, 
we will hold harmless the hospitals that have been receiving these payments. This is the 
fairest way to resolve this situation for the hospitals that provide care to the most vulnerable 
Americans. 

Second, we will clarify our Medicare DSH policy in guidance both to our fiscal 
intermediaries and to hospitals. 

We will also provide clarification of our policy to state Medicaid agencies to assist them in 
submitting data for use in making DSH calculation. The Medicaid data is critical to the 
Medicare DSH calculation, and the use of this data is the primary source of the payments in 
question. 

After January 1, 2000, we will begin to apply the policy, and we will hold hospitals 
responsible for their Medicare DSH claims. 

For Calls to New Jersey Members: 
• We understand that at least some New Jersey hospitals had claimed funds using criteria that 

did not meet the formula. These claims were denied and the hospital's then appealed the 
decision. We have decided to allow the hospitals to receive the additional funds. 

For Calls to Pennsylvania Members: 
• We understand that some funds have already been recouped from at least some hospitals in 

Pennsylvania. These funds will be reimbursed. 
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Teltphone: (315) 448-7575 

September 28,1999 

Mr. David Polge 
President 
Delaware Valley Hospital 
1 Titus Place 

WaltoiL New York 13856 

Provider Number 33-0121 

** NOTICE OF REOPENING ** 

Dear Mr. Polge: 
I would like to inform you that we are reopening your final settlements, for the 
years listed below, to consider new infomurtion that we have received firom New 
York. State cgnceming MEDICAID days utilized in the Disproportionate Share 
Adjustment calculation. 

Fiscal Year 12/31/1993 
Fiscal Year 12731/1994 
Fiscal Year 12/31/1995 
Fiscal Year 12/31/1996 

If you have any questions, please contact me at (315) 442-4959. 

Sincerely, 

Steve Hflrtmnnn, Director 
Audit & Reimbursement 
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Q. What is the policy that HCFA is announcing today? 

A. HCFA is announcing today that they will hold harmless hospitals that have received 
additional Medicare disproportionate share hospital (DSH) payments because guidance 
on how to claim these fUnds was not sufficiently clear. The DSH formula provides 
additional funds to hospitals that serve low income Americans. HCFA will quickly issue 
guidance and apply the policy on January 1,2000. 

Q. When this was only a problem for Pennsylvania, HCFA said it would recoup the 
funds. When it was found that hospitals in New York owed funds, HCFA changed 
its interpretation? Is your action today simply designed to help the First Lady in 
her election bid? 

A. Of course not Let's be clear on the what has happened. When a problem was first 
identified in Pennsylvania, we believed that the fiscal intermediary and the hospitals in 
that state had simply misunderstood our guidance. After a similar problem was found in 
another state, HCFA launched a national, comprehensive effort to identify all the states 
where Medicare DSH issues may exist. This survey shows that as many as 20 states 
have a potential problem. We believe that holding the hospitals in these states harmless is 
the fairest thing to do to resolve this situation for the hospitals that care for the most 
vulnerable Americans. 

TOTAL P.02 
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Christopher C. Jennings 
Deputy Assistant to the President 
The White House 
Washington DC, 20500 

Dear Chris: 

I want to thank you again for meeting with the New Jersey Congressional Delegation in August 
to discuss the issue of Disproportionate Share Hospital Payments to New Jersey hospitals. As you 
suggested, the Delegation has contacted the Provider Reimbursement Review Board to inquire as to the 
progress of their ruling in the Jersey Shore Medical Center Case. We remain hopeful that this decision 
will be expedited so that HCFA can issue a final ruling in regard to all New Jersey Hospitals. 

In the meantime, it has been brought to my attention that hospitals in the State of New York have 
recently found themselves in a similar situation as New Jersey. I'm sure you share my concern that 
HCFA's decision to recoup DSH payments from New York hospitals, many of which serve extremely 
poor patients, could be potentially devastating. I understand that the New York Congressional 
Delegation is currently working with HCFA to develop an administrative solution to this matter and it is 
my hope that New Jersey hospitals will be included in any final resolution. 

Again, thank you for your responsiveness to this important issue and I look forward to 
continuing our work together on behalf of New Jersey hospitals. 

Sincerely, 

ROBERT G. TORRICELLI 
United States Senator 
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By Lynne Duke 
Washington Post Staff Writer 
Saturday, October 16, 1999; Page A14 

NEW YORK, Oct. 15—After weeks of intervention by first lady 
Hillary Rodham Clinton, the federal Health Care Finance 
Administration has decided not to pursue the reimbursement of 
roughly $1 billion in overpayments it made for the care of the 
indigent at New York hospitals, a source close to Clinton confirmed 
tonight. 

Clinton had spoken to administration officials on the subject in recent 
weeks, in response to concerns raised by hospitals that returning the 
funds for Medicare patients would affect health care delivery. Clinton 
is running an exploratory campaign for the U.S. Senate seat from 
New York that will become vacant next year, and health care issues 
have emerged as the centerpiece ofher burgeoning effort. 

Whether the move by HCFA came solely in response to Clinton's 
intervention or also in response to lobbying by New York hospitals is 
unclear. But the move occurred just after Clinton criticized the 
payment recovery dispute during a speech she delivered Thursday to 
the HealthCare Association of New York. 

Speaking to the organization's conference in the resort town of Bolton 
Landing on Lake George in the Adirondack region, Clinton called for 
the dispute between hospitals and HCFA to be "resolved as soon as it 
can be in a way that does not penalize hospitals for providing health 
care to the indigent." 

HCFA has made nearly $1 billion in what it characterized as 
overpayments to 130 hospitals across New York state because of a 
discrepancy between the way HCFA calculates Medicare payments 
and the way the hospitals do, said Jeanne H. Cross, the hospital 
association's vice president for communications. 

During campaign appearances at Lake George and also before a 
nurses group in Lake Placid the same day, Clinton took another stand 
in opposition to her husband's administration when she criticized the 
Balanced Budget Amendment of 1997. Both she and hospital 
executives have called for the restoration of cuts in Medicare 
payments to hospitals. 

"Those cuts went too far," Clinton said in Lake George. "They have 
caused too much pain and are cutting into too much muscle and 
bone." 
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Peter Sullivan, executive vice president of the Nassau/Suffolk 
Hospital Council, said after Clinton's speech that he wants her "to 
persuade her husband to back off on those cuts.... I want him to put 
more restorations on the table." The hospital association said New 
York health care providers have lost $5 billion as a result of the 
balanced budget amendment cuts. 

Clinton's speeches on health care reform this week were her most 
comprehensive on the subject since she announced her possible 
Senate campaign in July. She has recommitted herself to the health 
care reform agenda she pursued with abysmal results in the early 
1990s, when she pushed for a wholesale overhaul of the health care 
industry, with universal health insurance coverage a primary goal. 
She maintains that universal coverage remains her goal but 
acknowledges that the broad and immediate change she once sought 
must give way to a more incremental approach. 

Referring to that reform debacle of 1993 and 1994, she said, "Given 
the results of that effort, there are probably many who might not 
understand why I would keep talking about health care. But the 
answer is simple. This is something I've been talking about and 
working on my entire l i f e . . . . I am proud that we did try to help 
millions of people that don't have insurance in this country. We were 
right to be concerned, but we clearly need a different approach." 

© Copyright 1999 The Washington Post Company 
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Agency Gives NY Hospitals $1B Break 

U.S. office ends efforts to recover disputed funds 

By Ellen Yan 
Washington Bureau 

Washington - The federal Health Care Financing Administration abruptly 
abandoned two weeks of work seeking recovery of as much as $1 billion 
given to New York hospitals that treat a high proportion of poor people. 

"It's a billion-dollar sigh of relief," Daniel Sisto, head of the Healthcare 
Association of New York State, told hospital administrators at their 
upstate conference Friday. First lady Hillary Rodham Clinton, a likely 
Senate candidate, addressed the group's annual convention Thursday. 

The reversal, which lawmakers were informed about late Thursday night, 
came only hours after Clinton promised the group's top officials that she 
would speak to federal health officials about the matter. Some conference 
members credited Clinton Friday with having resolved the dispute, which 
involved the reimbursement formula, but it remained unclear precisely 
what role Clinton played. 

The association, which represents about 200 hospitals, estimated its 
members could have been forced to repay up to $168 million for each of 
the six years the federal agency had threatened to go back. 

The suddenness of the federal agency's turnaround surprised hospital 
administrators and the New York congressional delegation, which, in 
pressing for a quick solution, had almost daily inundated President Bill 
Clinton and federal policy-makers with predictions of massive layoffs, 
hospital closings and financial meltdowns. 

Last October, Pennsylvania hospitals had lost the first round of a similar 
battle with HCFA, which questioned the formula they used to seek 
federal reimbursement for serving poor patients. But Friday the agency 
said it will return money Pennsylvania hospitals had been required to 
repay. 

"This is the fairest thing to do to resolve the situation," said HCFA 
spokesman Chris Peacock. "It became obvious the confusion regarding 



the issue was pervasive." 

In an initial report this year, HCFA found that about 20 states, including 
New York and Pennsylvania, had been calculating the number of poor 
served in area hospitals by including not just the people eligible for the 
federal share of the Medicaid program but also those who qualify for the 
state's share of Medicaid, a health care program for the poor. The 
method raised reimbursements to state hospitals for serving the poor. 

Although New York and Pennsylvania were the only two states to have 
their reimbursements questioned, the widespread nature of this dispute 
helped persuade White House and health policy-makers to drop plans to 
require states to repay any excess payments, officials said. 

HCFA also announced that hospitals will no longer be allowed to factor in 
people who satisfy only the state Medicaid eligibility rules with those who 
satisfy federal. This will require New York hospitals to shoulder a larger 
share of the cost of serving eligible adults who have no children. Several 
lawmakers and hospital administrators said they would fight that decision, 
as well. 

Sen. Charles Schumer (D-N.Y.), a leader in the effort to reverse HCFA's 
action, suggested that the Clinton administration had zeroed in on the 
hospital reimbursement rates in a search for budget savings to offset a 
package of proposals it wanted to offer to lower prescription drug costs 
for seniors. 

"I think the pressure was getting rather intense," Schumer said. "They 
knew they had done us wrong." 

Rep. Charles Rangel (D-Manhattan), who along with Rep. Eliot Engel 
(D-Bronx), Sen. Daniel Patrick Moynihan (D-N.Y.) and other New 
York lawmakers pressed the White House for relief, said the threatened 
hospitals perform "a tremendous public service ... If they were not there, 
then the costs to society would be far greater because the nation's 
uninsured and lower-income families would have no place to go." 
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U.S. to Let Hospitals Keep $1 Billion 

Related Article 
• Issue in Depth: Health Care 

By ROBERT PEAR 

W ASHINGTON - The Clinton Administration reversed itself 
and agreed on Friday to let New York hospitals keep $1 
billion in Medicare money that the Federal Government had 

been trying to get back. 

The Administration's decision came one day after Hillary Rodham 
Clinton, a likely candidate for the United States Senate from New 
York, said the Federal Government should give more money to New 
York hospitals. White House officials said Mrs. Clinton had 
repeatedly expressed her view that those hospitals, and other 
hospitals serving poor people around the country, should receive 
more Federal money. But they said she had not ordered the change. 

The reversal also follows months of intense lobbying by the 
Senators from New York, Daniel Patrick Moynihan and Charles E. 
Schumer, and Representative Charles B. Rangel, dean of the state's 
Congressional delegation. All are Democrats. 

Federal officials said they were abandoning their effort to recoup the 
$1 billion, which was paid over the last 10 years to New York 
hospitals serving large numbers of poor people. In recent months, 
the Federal Government asserted that the hospitals had been 
overpaid because they had overstated the number of poor people 
they served. 

Using a similar argument. Federal officials had made such claims 
against hospitals in seven other states. All those claims will now be 
dropped. The Government had already compelled hospitals in 
Pennsylvania to repay $50 million to the Federal Treasury, and they 
were trying to collect $200 million more. 

The decision will allow 38 hospitals in New Jersey to keep $288 
million that they would otherwise have been required to pay back to 
the Federal Government. An aide to Senator Frank R. Lautenberg, 
Democrat of New Jersey, said Medicare officials had been "pretty 
intransigent" until this week. 

Jane Horvath, a deputy assistant secretary at the Federal Department 
of Health and Human Services, acknowledged today that it was 
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unreasonable to make states repay such money because the Federal 
regulations on the subject were unclear. The $1 billion represents 
more than 10 percent of what New York hospitals receive from 
Medicare for in-patient care each year, Government data show. 

Marsha Berry, a spokeswoman for Mrs. Clinton, said the First Lady 
had "expressed her deep concerns about the impact" of the 
repayment demanded by the Medicare agency, the Health Care 
Financing Administration. And Mrs. Clinton is "very glad that the 
problem has been addressed," Ms. Berry said. 

Chris Jennings, the health policy coordinator at the White House, 
said Mrs. Clinton had regularly conveyed her concern about the 
financial problems of New York hospitals in general and hospitals 
serving large numbers of poor people in particular. 

But, Jennings said, Mrs. Clinton did not directly order or instruct 
anyone to make the decision announced on Friday. 

Sunny Mindel, the press secretary for Mayor Rudolph W. Giuliani, 
said, "We are very satisfied that the Federal Government has come 
to the same conclusion that the city has maintained for quite some 
time." Ms. Mindel declined to comment on the timing of the 
decision or to speculate on whether Mrs. Clinton's expected Senate 
candidacy had played a role. 

Representative Phil English and Senator Rick Santorum, both 
Pennsylvania Republicans, have been urging the Administration for 
months to drop its claims against hospitals in their state. 

Jennifer Hall, the press secretary for English, said he wrote to the 
Medicare agency in October 1998 and met with agency officials 
several times since then. 

But Ms. Hall said: "We didn't get much of a response until on 
Friday. The reason it took so long is that bureaucrats at the Health 
Care Financing Administration buried their head in the sand and 
refused to change their policy." 

Senator Moynihan said he raised the issue twice with the President 
in the last 10 days. Schumer said he had raised it with Donna E. 
Shalala, the Secretary of Health and Human Services, and with 
Clinton. 

Federal health officials said they first became aware of the problem 
in Pennsylvania and initially believed that no other states were 
affected. But, they said, further investigation revealed similar 
problems in New York and at least six other states: Hawaii, Kansas, 
Massachusetts, Minnesota, New Jersey and Tennessee. 

Preliminary estimates by the Greater New York Hospital 
Association suggest that Friday's decision will be worth $13.6 
million to Beth Israel Medical Center in Manhattan, $6.6 million to 
Mount Sinai Medical Center in Manhattan, $6.3 million to 
Montefiore Medical Center in the Bronx, and $4.3 million to St. 
Vincents Hospital in Manhattan. 
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Medicare finances health care for 39 million people who are elderly 
or disabled, including 2.7 million in New York State and 1.2 million 
in New Jersey. Medicare routinely covers hospital care for 
beneficiaries, and the Federal Medicare law guarantees extra 
payments to hospitals that serve "a disproportionate number of 
low-income patients with special needs." The law refers to these 
institutions as "disproportionate share hospitals." 

Appearing on Friday before the House Ways and Means Committee, 
Ms. Horvath said: "Our policy guidance on how to calculate 
Medicare disproportionate share payments was not clear. We have 
decided that the guidance needs clarification." 

Ms. Horvath said the Federal Government would drop all its claims 
to money paid before Jan. 1, 2000. But after that, she said, the 
Administration will insist on its interpretation of the law. which 
could cost New York hospitals $160 million a year. 

The technical issue at the heart of the dispute is whether people in 
welfare programs financed entirely by the states ~ Home Relief and 
general assistance programs ~ should be counted as indigent when 
the Government computes Medicare payments to "disproportionate 
share hospitals." 

Hospitals in New York and New Jersey have counted such welfare 
recipients, many of whom are childless adults. But the Federal 
Government says they should not be counted. 

Rangel said: "We are very grateful that the Administration has 
decided not to go back and seek recoupment for claims made 
honestly, based on real need. To extract a billion dollars from New 
York hospitals would have been a disaster." 

Senator Schumer welcomed today's announcement as "a first step in 
preventing the devastation of teaching hospitals and inner city 
hospitals." But, he said, more needs to be done by the Federal 
Government, to repair damage done by the 1997 law and to forestall 
the Administration's policy on "disproportionate share hospitals" 
after Jan. 1. 
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Viral Outbreak Highlights City-State 
Tensions 
By JENNIFER STEINHAUER 

T he first time New York City Health Department officials 
learned that their state counterparts were investigating the 
city's strange viral outbreak, the state was announcing that it 

had solved the mystery. 

It seemed state health officials were not so convinced that New 
Yorkers were falling ill from St. Louis encephalitis ~ the original 
diagnosis by the Federal Centers for Disease Control and Prevention 
~ so they turned to a scientist with a cutting-edge lab in California 
for help. But they never told city health officials or the C.D.C. in 
Atlanta of their suspicions, or that they had enlisted the California 
lab to take a peek. 

The oversight did not have any . WFST-NII V VIRUS 
practical effect on how the city k . ^SS^S^MrSuH-^- , 
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responded to the outbreak, which 
began in August, killing six 
people and sickening dozens. 
Scientists now believe it resulted 
from a version of the West Nile 
virus, which is transmitted by 
mosquitoes. But the state's actions 
were more than an aberration. 

The episode underscored ages-old 
tensions between the two 
agencies, which sometimes 
resemble squabbling siblings 
rather than coadjutant partners. 
Stephen C. Joseph, who was the 
city's Health Commissioner from 
1986 to 1990, summarized the 
relationship in a phrase: 
"porcupines making love." 

"The city guys feel like, 'We are 
doing the work and taking the 
hits, and the state sits up there and 
makes pronouncements without 
getting their hands dirty,'" Joseph 
said. "And the state feels like, 
'Hey, we are sitting up here trying 
to run the world, and the cowboys 
are down there in the city just 
running around.'" 

Joseph, who now runs a 
biotechnology and computing 
research company in Santa Fe, 
N.M., lived through one of the 
most public battles, which 
centered on a controversial 
proposal for intravenous needle 
users during the height of the 
AIDS crisis. But over the years, 
the tensions have varied from the 
petty (which agency will hold a 
news conference and who will be 
invited) to the complex (how to 
administer immunization 
programs). 

Of course, the two agencies have 
worked successfully in tandem on 
some important public health 
emergencies, like a 1990's 
outbreak of the AIDS virus that 
centered on one man who traveled 
the state spreading sickness. But 
several factors, like the city's 
unusual relationship with the 
Federal Government, its storied 
history in the annals of public 
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(Sept. 9, 1999^ 
New York City Mosquito Control Is 
Weak and Late, Experts Say (Sept. 
8, 1999) 
Pesticide Spray Is Said to Pose 
Almost No Risk to Humans (Sept. 7, 
T999) 
A Threat of Encephalitis Squelches 
Holiday Plans (Sept. 6, 1999) 
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history in the annals of public Holiday Plans (Sept. 6, 1999) 
health, and the awkward Elderly Queens Resident Is 2d to Die 

divisions of responstbilities g M g g a k S ? ! 
between the two agencies, have Fatally, in Queens, City Says (Sept. 
contributed to the tension. 4, 1999) 

In a way, the source of it goes 
back to 1866: the year the city 
agency was founded but 35 years before its state counterpart was 
even conceived. 

In part because of its early formation ~ it is the oldest city agency in 
the country - the department has played a huge national role in 
identifying illnesses, starting vital record keeping and containing 
threats like a Russian cholera epidemic in 1892, according to "A 
History of Public Health in New York City," by John Duffy. 

And unlike any other city health agencies in the nation, New York's 
has its own set of vital records and its own health code, and reports 
vital statistics directly to the C.D.C. It also receives large grants 
from that Federal agency, independently of the state. 

In some ways, its mandate is strikingly similar 100 years later: it 
still pushes doctors to improve illness reporting, it still worries 
about the local water supply, it still tries to keep disease outbreaks at 
bay. (It no longer, however, browbeats local merchants and fanners 
to clean up accumulated piles of manure.) 

But when the State Health Department greatly expanded in the 
1970's, certain functions slowly were turned over to that agency. 
Sometimes, there was duplication of services. 

Simple geography and vast population differences also divide the 
two. They are three hours apart by car, but a world away 
demographically. And each often reflect the wishes and agendas of 
the presiding mayor and governor, who do not always see eye to 
eye. 

"Public health issues often evidence themselves in the city and large 
urban areas first," said Maria K. Mitchell, the former chief health 
policy adviser to Mayor Rudolph W. Giuliani. "Therefore, the city is 
in the position of having to react first on the ground." 

Yet the state is often perturbed that the city does not readily 
cooperate with or credit them for their role in city issues, former 
officials said. And unlike anywhere in the country, both the city and 
the state have world-class laboratories and disease experts under 
their respective roofs, a boon for public health that can create 
professional rivalries. 

"There have always been some difficulties," said Mark Chassin, 
who was the State Health Commissioner during the early 1990's 
and now heads the department of health policy at the Mount Sinai 
School of Medicine in New York. "There are inherent issues of 
responsibility and turf, credit and coverage and blame and glory that 
will always be there." 
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One of the most difficult points in recent history occurred during the 
tenures of Joseph and his state counterpart, David Axelrod, during 
the administrations of Mayor Edward I . Koch and Gov. Mario M. 
Cuomo. Both commissioners were very strong-willed, outspoken 
and fierce proponents for their programs. Joseph said that he always 
had great respect for Axelrod, who died in 1994. But Joseph 
conceded that the AIDS crisis, including his battle with the state, 
was one of the most trying moments in his career. 

The struggle between the two centered on Joseph's proposal to 
distribute free needles to drug addicts, whose sharing of 
contaminated needles had contributed to the spread of the disease. 
Prosecutors and law enforcement officials hated the idea, as did 
Axelrod, who made it very difficult for the city to start a pilot 
project, which was ultimately scratched. "The state was much more 
cautious and much more political about getting out on the limb," 
Joseph said. "They made us jump through hoop after hoop." 

Later, in the early 1990's, there was a tuberculosis outbreak in the 
city. Directly observed therapy - getting sick people to take their 
medication in front of health care workers to insure that they 
finished it — was chosen. Who deserved the credit for carrying out 
the plan still remains an issue for debate. 

"The TB epidemic was case in point," Chassin said. "The state folks 
did not feel their role was credited properly by city. All the 
connections with the hospitals were all done by state," which also 
paid for a large part of it, he said. 

Former city officials countered that the critical role was played by 
the C.D.C, not by the state. 

But it is the city's relationship with the C.D.C. that has often put it at 
odds with Albany. 

For instance. New York City frequently sends data to the C.D.C, 
bypassing the state, officials there complained. 

"It has been a longstanding battle for every administration," said a 
former state official, who spoke on the condition of anonymity. The 
ramifications, the official said, were delayed reports and even 
research that got stymied because the city had failed to report 
statistics. 

Former officials from both departments say that when the system 
works, it really works, as was the case in tracking Nushawn J. 
Williams, the man who infected at least 13 women around the state 
with the virus that causes AIDS, and was sentenced to prison in 
April for reckless endangerment and rape. 

But when the system fails, it can have serious consequences. A 
study released last month by IPRO Inc., a nonprofit group that 
studies the quality of health care, found that only 23.5 percent of 
New York State residents 65 and older received a pneumococcal 
vaccine in 1997; in the city, that rate averaged 14.7 percent, the 
lowest rate in the state. 
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Many health care experts concur that vaccine delivery is an area in 
which the state and the city need to better coordinate their respective 
areas of authority. 

"In the early 1990's, there was a measles epidemic, and it was 
obvious that kids were not immunized," Chassin said. The state 
started an initiative to increase immunization rates, he said, but "the 
city was not able to take the regulatory action that would make it 
happen." 

No great calamity befell any New Yorker because the state decided 
not to tell the city what it was up to with the West Nile investigation 
and its subsequent announcement that it was now taking over, a 
month into the outbreak. But public confusion over who is running 
the investigation and containment of a health care crisis can create 
its own sort of hazards, health experts said. 

The appearance is that "you have no straight line of command," said 
Charles Calisher, a professor of microbiology at Colorado State 
University and a former C.D.C. scientist. "That doesn't change 
mosquito control, but it gives the perception that officials don't 
know what they are doing. 

And if people don't have confidence in the people who are 
responsible for their well-being, that makes for rumors and people 
saying ridiculous things about ticks and thinking they should take 
their children to the doctor for penicillin shots." 

Since then, health workers for the city and the state have been on 
the phone daily, said 

Perry Smith, the epidemiologist in charge of the investigation for 
the State Department of Health. "It is critical that we keep each 
other informed," Smith said, adding later, "It is remarkable how well 
everyone has worked together on this one." 
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August 23, 1999 

VIA FACSIMILE & REGULAR MAIL C C : O o f ^ J e n m ^ 

Mr. John Podesta 
Chief of Staff 
White House 
Washington, DC 20502 

Dear John: 

Please accept this letter as a follow up to discussions with your office 
concerning the Health Care Financing Administration's (HCFA) policy of 
recouping Medical Disproportionate Share (DSH) payments already made to 
Pennsylvania hospitals for General Assistance (GA) days. This new 
interpretation threatens our health care delivery system as well as the 
financial viability of many Pennsylvania hospitals. 

Both House Ways and Means Health Subcommittee Chairman Bil l 
Thomas and Ranking Member Pete Stark agree that Pennsylvania's 
hospitals and health systems should not be punished for HCFA's past 
mistakes. While legislation to fix this Pennsylvania specific problem has 
been introduced and co-sponsored by every member of Pennsylvania's 
Congressional delegation, HCFA does have the ability to solve this problem 
administratively. 

This is a very important issue for me and Pennsylvania. I t would be a 
great service to the hospitals and health systems in Pennsylvania and the 
patients they serve i f you would work with HCFA to resolve this issue in 
favor of our hospitals. 

Thank you for your consideration. 

Veryjxulyjrours, 

Thomas A. Leonard 

TAL:bjp 
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MAYOR 

July 30, 1999 

The Honorable Albert Gore, Jr. 
Vice President 
United States of America 
Office of the Vice President 
The White House 
1600 Pennsylvania Avenue 
Washington, D.C. 20500 

Dear Vice President Gore; 

I remain grateful for all that you and the President have done on behalf of cities, 
especially Philadelphia. My letter today is a follow-up on an issue I raised with you in a February 
28 letter -- the Health Care Financing Administration's (HCFA) policy of recounine Medicare 
Disproportionate Share fDSffl navments already made to Pennsylvania hospitals for General 
Assistance (GA) days. This new interpretation is having a significant effect on health care delivery 
m .Philadelphia and Pennsylvania, and threatens to impact our local economy as well. Moreover, 
HCFA appears to have singled out Pennsylvania for enforcement of this policy. 

Since I last wrote to you, many hospitals are being forced to pay back millions of 
dollars to HCFA. The impact for Pennsvlvani* million- fnr the Philadelnhia region, it's S144^ 
million. I am writing again to aslc win m mntart Health and Human Services Secretary Donna 
Shalala and HCFA Administrator Nancy Ann Min DeParle on behalf of the hospitals and health 
systems in this region, and the patients they serve. 

I understand that HCFA has taken the position that appropriate notice of policy 
changes must be given to providers. Additionally, I have been told that HCFA also has declined to 
recoup money from providers in cases where the Fiscal Intermediary (FI) did not make the rules 
clear. As I see it, the situation in Pennsylvania meets both standards. The hospitals and health 
systems are asking HCFA to order the FIs in Pennsylvania to allow GA days to be counted for 
purposes o f Medicare DSH payments for discharges occurring before October I , 199S. 
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Both House Ways and Means Health Subcommittee Chairman Bill Thomas and 
Ranking Member Pete Stark agree that Pennsylvania's hospitals and health systems should not be 
punished for HCFA's mistake. While legislation to fix this Pennsylvania-specific problem has been 
introduced and co-sponsored by every member of Pennsylvania's congressional delegation ~ both 
Republicans and Democrats - HCFA does have the ability to solve this problem administratively. 

From my vantage point here in Philadelphia, it is becoming more evident that 
hospitals and health systems across the nation and, most notably in the Philadelphia region, are 
facing extreme financial pressures on several fronts. The impact of Medicare payment reductions 
imposed by the Balanced Budget Act of 1997 (BBA), discounted payments from managed care 
plans, denied and delayed payments from insurers, declining revenues from Medicaid patients and 
increasing numbers of uninsured and under-insured patients are placing patients in jeopardy of not 
receiving quality health care, and threatening to further reduce our regional workforce and the very 
existence of some of our neighborhood hospitals. 

Nearly three-quarters of the hospitals in Southeastern Pennsylvania lost money on 
patient care services during 1998. Hospitals and health systems in our state are going to experience 
an estimated $4.1 billion in reductions in Medicare payments under the BBA and, in this region, 
more than SI.5 billion. 

In addition to government cutbacks, an apparent policy of delaying or denying 
payments to hospitals by managed care plans is adversely affecting the institution's ability to deliver 
services to patients. A study of insurer payment trends by the Delaware Valley Healthcare Council 
of The Hospital and Healthsystem Association of Pennsylvania (DVHC), a regional trade 
association representing hospitals and health systems, found that, as of March 31, 1999, more than 
50 percent of medical claims filed with insurers are more than 60 days old, even though a new law 
in Pennsylvania requires medical bills to be paid within 45 days. According to DVHC's data, on any 
given day more than $825 million is owed hospitals for more than 60 days, and almost $640 million 
is owed more than 90 days. 

Another study done by DVHC shows hospitals have reduced their payrolls by more 
than 10,000 jobs over the past five years, with more cuts to come. 

The growth of uncompensated care is very real, and is contributing to significant 
stress on our hospitals and health systems. In 1997, the last year for which official state figures for 
this region are available, local hospitals spent more than $361 million treating patients who couldn't 
pay, a $15 million increase over the comparable 1996 level. According to more recent DVHC data, 
the level of uncompensated care grew to approximately $400 million in 1998. 
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While several of these issues are out of your control, I share them with you to 
illustrate the tenuous environment in which our health care system now finds itself and to give you 
the context that makes the HCFA repayment issue so crucial to us. In fact, i f it were not for the 
healthy performance of our national economy, hospitals and health systems would be in worse shape, 
as the record performance of stock market investments masks the fact that most hospitals in this 
region are in a sense "eating their seed com." 

As we grapple with ways to ensure that the safety net is there for people most in need 
of health care, this is one issue where we can reap tangible and quick beneficial results. 

Mr. Vice President, this is a very important issue to me and to Philadelphia. It would 
be a great service to the hospitals and health systems in Pennsylvania and the patients they serve if 
you would work with HCFA to resolve this issue in favor of our hospitals. 

Thank you very much for all that you done on our behalf. 

Sincerely yours, 

EDWARD G. RENDELL 

EGR/dmc 
cc: John Podesta, Esquire 



FOR IMMEDIATE RELEASE 
September 20, 1999 

CONTACT: Michael Orenstein 
202-606-2402 or mworenst@opm.gov 

Plan to Control Health Premiums for Federal Employees and Retirees Announced 
with Release of Premium Increase for 2000 

Washington, D.C. -- The U.S. Office of Personnel Management today announced new 
initiatives to hold the line on premium increases in the Federal Employees Health Benefits 
Program, which covers approximately nine million employees, retirees and their families. At the 
same time, OPM released FEHBP premium rates for 2000. Consistent with increases being 
experienced by other large employers, the FEHBP includes an average 9.3 percent increase. 

"It is clear that competition in the marketplace has not effectively slowed the growth in FEHBP 
premiums," said Janice R. Lachance, Director of the U.S. Office of Personnel Management, 
which administers the health insurance program for federal employees and retirees. "We must 
consider new and bold approaches so we can continue providing affordable, high-quality health 
care to our employees, retirees and their families. 

"The increases of the last several years are unacceptable," said Lachance. This year's rate 
increase follows a 9.5 percent increase in 1999 and a 7.2 percent increase in 1998. 

On average, an FEHBP member with self-only coverage will pay $33.04 every two weeks -
$2.94 more than in 1999. A member with family coverage will pay $71.76, or $7.09 more than 
last year. 

Therefore, to control future increases and improve the program, Lachance announced her 
intention to: 

o raise the quality and cost effectiveness of health plans by raising the standards for 
participation in FEHBP, and 

o achieve efficiencies and economies of scale by contracting directly for selected benefits 

OPM will consult with stakeholders this fall and expects to submit legislative proposals early in 
the new year. 

- more -
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Healthcare costs continue to increase, especially for prescription drugs. Absent aggressive steps 
by OPM, the overall increases would have been even higher. To counteract the high cost of 
prescription drugs, members will find that many plans have changed their prescription benefit to 
encourage the use of mail-order drug purchases and the purchase of generic drugs. In addition, 
most participants will pay a minimum $10 copayment for all visits to a primary care doctor. 

Lachance strongly encourages FEHBP members to look beyond a plan's premium. Members 
should review a plan's benefits, paying particular attention to prescription drugs, copayments and 
coinsurance. 

"Each FEHBP member should review their health care needs and select the plan that offers the 
very best value," said Lachance. OPM makes information about health plans available in both 
print and electronic formats. This year, the FEHBP open season guides have even greater 
comparison information about benefits and out-of-pocket costs. Information can be viewed on 
OPM's web site at www.opm.gov/insure. This year, members can compare health plans by zip 
code using an interactive web tool. This feature was available last year for users in five states. 

During the FEHBP open season, which runs from November 8 to December 13, eligible federal 
employees and retirees can stay with their current health plan or select a new plan. 

About 300 health plans participate in FEHBP. There are seven, open fee-for-service plans 
available worldwide. Most members also can select from HMOs and point-of-service plans that 
are available locally. In the Washington, DC, area, there are 15 plans from which to choose. 

Forty-three health plans have notified OPM that they are leaving the program in 2000. About 
43,000 individuals (less than 1 percent of FEHBP members) must select a new health plan 
because of the withdrawals. Health plans that leave the program must tell each of their members 
that they need to select a new plan during the open season. 

In 2000, the average biweekly premium for self-only coverage is $33.04 for the member and 
$76.35 for the agency. For family coverage, the average premium for the member and agency is 
$71.76 and $172.44, respectively. 

By comparison, the 1999 biweekly rate for self-only coverage is $30.10 for the member and 
$69.92 for the agency; for family coverage the rate is $64.67 for the member and $157.71 for the 
agency. A detailed list of individual plan premiums accompanies this release and is available 
from OPM's Office of Communications at 202-606-2402 and the agency's web site at 
vAvw.opm.gov. 

- end -



PENNSYLVANIA DISPROPORTIONATE SHARE HOSPITAL PAYMENTS 

CALCULATING DISPROPORTIONATE SHARE HOSPITAL PAYMENTS 
Hospitals that treat a large number of low income patients receive additional payments under the 
Medicare PPS system called disproportionate share hospital payments. The formula used to 
calculate DSH payments is established in statute. It states clearly that DSH payments depend in 
part on the number of patient days associated with individuals enrolled in Medicaid but not 
entitled to Medicare part A. 

SITUATION IN PENNSLYVANIA 
HCFA believes that Pennsylvania has incorrectly included general assistance days, which are 
days of care provided to individuals enrolled in a separate state health insurance program, in the 
formula when calculating their DSH adjustments. This mistake was not detected by the fiscal 
intermediary and was allowed to continue for over 10 years (since 1986). In addition, some of 
the hospitals claim that they calculated the adjustments correctly, but were instructed by the 
fiscal intermediaries to include the general assistance days in their DSH calculations. HCFA 
discovered this problem during an audit of the Pennsylvania contractors and estimate that the 
total amount subject to recoupment is approximately $95 million for those account years which 
are currently unsettled and those for the three years preceding, which are subject to reopening 
(1994 to the present). These DSH payments represent between 1 and 6 percent of the total 
Medicare payments to the 79 hospitals in Pennsylvania. Pennsylvania is the only state that has 
included general assistance days in their DSH calculations. 

PROCESS FOR RECOVERING OVERPAYMENTS 
When an overpayment is discovered, the fiscal intermediary sends a "demand" letter to the 
hospital informing them of HCFA's intention to collect the overpayments. The provider has 15 
days from the issuance of the demand letter to develop a plan to collect the money. The fiscal 
intermediary will begin to recover the overpayment within 30 days. If the provider takes longer 
than 30 days to repay the overpayment, they will be required to pay interest (13.75 percent). 
Once the account is settled and the fiscal intermediary has sent a Notice of Program 
Reimbursement to the hospital, the provider can appeal the fiscal intermediary's decision to the 
Provider Payment Review Board within 180 days. While the appeal is pending, the provider 
must continue to repay the overpayment. The HCFA Administrator can reverse, modify, or 
affirm the board's decision, or remand the matter back to the PPRB for further proceedings. If 
the decision is unfavorable to the provider, they can appeal in Federal district court. 

CURRENT STATUS OF PENNSYLVANIA APPEALS 
The fiscal intermediary has sent approximately 60 demand letters and six Notice of Program 
Reimbursements to Pennsylvania hospitals. The hospitals are expected to begin tiling their 
appeals shortly. In addition on April 22, 1999, Representative English and the rest of the 
Pennsylvania delegation introduced legislation that would forgive the hospitals' overpayments 
before October 1, 1998. 

SITUATION IN NEW JERSEY 

CURRENT STATUS OF NEW JERSEY APPEAL 



Update on Pennsylvania DSH. John sent you a note asking for an update on this issue. Supreme 
court case - delegated authority to intermediaries. HCFA does not have the authority to solve 
administratively. Statute says that it has to be title XIX days - can't be GA days. Charity care is 
anything for which we're not being paid general assistance is program under state law (in 
addition for Medicaid, we will have separate state program) 1886 (d)(5)(F)(vi)(II) # hosp patient 
days eligible for XIX; surveyed the entire country - PA is the only one that has this problem - at 
end of last year. 
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November 23. 1998 

The Honorable Nancy-Ann Min DeParle 
Administrator 
Health Care Financing Administration 
200 Independence Avenue, SW 
Washington, D.C. 20201 

Dear Administrator DeParle: 

I am writing to again ask that you reconsider your decision to seek repayment of Medicart 
Disproportionate Share (DSH) payments made to Pennsylvania hosptails based on General 
Assistance (GA) days. As you know, this decision is causing considerable hardship for 
Pennsylvania's safety-net hospitals, which rely heavily on this fuoding to subsidize care for 
vulnerable populations and do not have the resources to return past payments. 

I understand that your attorneys believe thai the law clearly for bids inclusion of these 
days, notwithstanding the fact that the fiscal inteiroediary has for the past 12 yeais required 
hospitals to include them. However, I have recently learned of a similir case in which HCFA's 
own provider review hoard deteomiced that it was appropriate to mclude charity care days which 
were part of the Title XIX state plan, whether or not they were federally reimbursable. I am 
enclosing the case for your review. 

As you will see, the situation in Jersey Shore Medical Center vs. Blue Cross of New 
Jersey closely parallels the one in Pennsylvania. If anything, finding ia the provider's &VOT in 
this case required a broader interpretation of the law than Pennsylvania is requesting, sirtCfc the 
days in this case were part of a separate program, and Pennsylvania's itre actually part of its 
Medical Assistance program. 

Ai the very least, this ruling shows thai the law does not clearly bar hospitals Som 
including Title XIX days which are not federally funded in fheir DSH calculations. In fact, I 
believe that Congress intended for the days to be covered. I have discussed this matter with 
Congressman Pete Stark, who ghaired the Health Subcommittee at the rime this law was drafted, 
and he agrees with my recollection on this point. 
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I hope you will review the case I am sending you and rccon&ider your decision. I look 
forward to working with you and your staffto resolve this matter in a way that protects hospitals 
that provide health care to vulnerable populations. 

With all best wishes, I am 

Sincerely, , 

William J. Coyne 
Member of Congress 

WJOmm 
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I S S U E : 

WAS the intsrmeeUaxy'm e^euUliea of tho Provider* a diapn^panlcwiaa I^HTB hcpit*] ftdjuitmoos 
proper? 

«TATPvrgivrr THF. r A < r p A N T > ranrtKnT 7RAL HISTORY 

jetMiy Shore Mffllical Caauar CTrovM*") ia • 537 bed aia«e esffl hô prbni tocattd ift Vopwme, 
New Icniry. AJ such, tbe Provider U nrixnbwwd under MadUan'1! pmfpeetfve p»ymcait tystctn 
(*rpps"j f a r inpetcent hospitsl aemcaa fiiffluhed Medicans boioaciwrie*-1 

For it* cost ruportlHS p««od ended Itooamtw 31, 1992, tho Fro«4icr qt .tLified €ax a. 
tUapraporriccuiTe shAxn hc^pitRl C^SH") Bdjuatment to its PPB pv/nusmK puntuaia to 42 C.F.R. 
6 412 106 Bhio Cross and Blue Shield of K B * Icr»cy nntattdediaon i4««i»inod the Htaouiu of 
the Provider's J3SH «dju»tnuattt using only Mfidjcnid paid days in the flvtcaeroter of Hie Mttttcnd 
proxy pomon of the pnymont fbrmula.1 

On August \o, 1994, ifca Inwnneiiiary Usued * Notice of Pre gram Ridffilwjnrtacnt far tho subjact 
cast rcportinB period. -Mrhjob refleetBd ha DSH dotaiminBtipD. On Fohmiftry 9,1995, the: Provide* 
Kjrwalod tha IntEancdiuy'* dntenTutuuvoa to the PrtwJdar Rufaubunemgas* R«wiBW Baatd 
("Board-) punuBat to 4Z C.F.K- § 405. \ 835̂ , i M l , and mat the juriadlsitwiwl raqinRaneatB of 
nwice TvgulationB. 

Tie Provider, in iu wppcai to the Bond and ia its Foiition Papw, ivsuai in • broad same thai the 
Medicaid nmxy should aot be ticnted to Medicaid paid day* but should I'BCtildr aU Mrdicud 
digpblt) days. However, m a latter dstad Novcmbor 13. 1997, the Proviilw fupplamenxad iu 
Position Papar and idcQtificd six ip«cific cirtcgoriM of Jiatiefit d«yi: Ihat ifeouldfae mcludari in (he 
auaerator of tbe Mcdionid pwncy.' The XjaraiacdlAjy nmiaawl ifali lafbiriBUBtloft n d dlMsrud 
with tha Provider'c M»otw« that: "raW "charity day*, M that tsnBi i* m the New Jeney 
Suite plm" fthsuld be inrhrint la tba pcymeat ftmnula. Tfea five caUvonto* erfpaci<*4 day* that 
were tmtn dbputsd ara ia foUcrws:* 

* AU days for wHab a paliscl WSA totli Modicaid eUgible aiEd VSallcan: Put B 

Zatortnad!Hry*k Poaition paper s i 1. 

Tito term "Medicaid proay" ia used to ictfar to (ho portion of tfafl IBSttpaymcm formula 
found at 42 C.P.IL § 4l2,1.06(kX4). latemioditry'*PoartwmPa^mr vt 3. 

Prnvidor Loitar laatol Movanaber 13, 1997 «t 16. 

lotarmodiAxy'a Supplammud F D I U O B Paper u 2. 

Other Primary tourMso Witt Matfuid TPL, 

Note. A variation of thone days arc ictuafly In dispute. 8 ^ parasrtph. 

Inwmcdiaxy'» Svipplcoaental Poaftjoa PMper «« 3 
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Accondingty, the Medicsid priaot dayi in cootrtmcrvy m thia cua ire: (!) cbow diyi prnvning to 
patients that bAve actuujted thdr Medictre Pftrt A botRflts, end (2) theuic lUys pcrtainbg ta 
cbaniy care under the N«w letaay Sratc plan. Tha esUniHiBd BIBCIUSI alrMedicare mmbursemein 
in cenffOvtrsy WCCCssda Si0,000. 

The Provider repfeuaUed by J<u«ph P ClUff, El^uin, of R**d S nnidi Show & McCUy 
LLP, The Intenndioiy wu reprracttfai by Bctnard M, Tilbett, Bupiut!, Auocine Counsd, Bins 
OtJ45 and Blue Staid Auatf&tion. 

The Provider corrtenda that paiiem days rented to Medicaid payirwati for dufll-eligible iodividuals 
should be included In tbe numcniior of the Medicaid pnxcy. SpecifcajJly, the Provider man that 
in those iiutancfls whore, during a patiwit stay, $ patiem eligible fin bodi Medieire Put A and 
Medicdd txbmitu Us or her b^cflts, Medicate nops .paying for the part jest's outlier days and 
Medicaid begins to mmbuna tha hospital for those COSTS. The Provider asserts tfctf in these 
mauacBi the padect ia no kusger entitled to MfadicajftbeoeAts and the dnya related to these tests 
should tlwEfort be included the Medicaid proxy.7 

The Provider aisem that this eonteaxion is based upon the arricuLited prindplea of the DSH 
4djuasnehl, The Provider dtc« 42 U.S.C, § IŜ Swv̂ dXSXFX^WTOU txprmsiy rê uidâ  the 
ujcWan of ait days Ift the Medicaid proxy for which, patle&t* wens cUgftb for mefcsl eadaaace 
under a Stsu Medkaid pl^ which would include tte dQil-elî bl<t daya paid by Medicaid, is 
fbllows: 

the fraction (eqpresaed aa « percemage), the cumcntor ofwhict ia the aurnber of 
the hoapitaTa patiem days for truch period whieh consM of patieiits who (for sich 
deye) woe dipblc tot medical aswOfleptsdir • Stsuphm spptoved uado-
wfaehtpter XSX of this chapter [the Medicaid pnsgnm}, bt wht> woe not emitled 
tobfnMflUUQderpvtAdfthiBWbdiipter.̂ tbcdaiomiiuto of which is the 
total nunber of the htMphaTfi pstkn; dsy« fet aUch perî i. 

42 US C. § t39Sww(dX5)(FX«)(n) -

the Provider ilio dies, in pitt, HCFA RuUog which changEd tha Siowy^ uaerprebtfoa 
of what days should be included in the Mcdtatid pnwy, aa fellowc. 

[ujoder (be aew imetpteUtion, the Medicare diapmpntionBtc ikiitz idjustaem 
under the haspftal inpatient pretfpective paytnart system will be laleulHtod to 

Provider'! SupplaneotalPoshkifl Paper at 7. 
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«ehide aU inpflUait botpHal (Uyg of IQ^WC for pideaii (who n-cn; digfrlc oa that 
day fot molual asaistaAcc under a SiMe Mediotid plan in tiu )\4edicaid friction, 
whether or not the hospital receiVBd paymettt for thoie inpatient hotpttai kcrvieta, 

HCFA Ruling 91-2* 

Tbe provider aorea tiut aecordiog to HCFA Ruling 97-2, the SecretBĴ  ofHeahh and Human 
Services' CSecretary"} cgrtea that all dayi fbr puiati eligible fbr nsiQeal asdrtane uoder a 
State Medicaid plan should be included in a hoapitah DSH csjailatioii. Moreover, the ruling it 
applied praspectwdy to oott reports that arc settled after the date it im usweri (February 27, 
1997) and to cost repona that nave been settled prior to the effeoiva idnte, but for which a 
hoaphal has • piopu eppeal pending an the Issue, ai does the Providfir. 

Also regarding the erticulsted principles of the DSH adjuifaneot, the Provider dtes aa 
fctitxuctianal ntemoranduni isauai by tha Health Care Ftnandfig AdnuinMretiop ("HCFA") on June 
12, 1997, which explains how HCFA Ruling 97*2 should be implctnetilsd.' The Provider auerrs 
that this memomiduat further eiarifiM the Secretary's InterpretatUia afthe days to be included in 
the Medicaid preacy. u fellows: 

[ejenaistem with the Courts of Appeals decuriona on tbe laauc iaif Medidud days, 
the HCFA RuKns 91-2 wu meant to be aduahie, rather thaq uREfaiaivc. TU* 
mccas that, m calculating the number of Medicaid days, flseal inScroedSati ea 
should ask tbemselva, "Was thu person t Madtemd (Title XDl) beneficiary on 
that day af merviCBT If the anawa* is Vs," the day coiuitta in the Medicare 
dUpropartuTtuaa shsss adjusinuasi calculation. This does not steuilhsx Title XXX 
had ia be r̂ ipansibia fat payment fat atty particajlar services, k mans that the 
pEnm had to have been decenniaed by a Stale Sfeeney to be ettiphle for FedenUy-
funded medical aasiatancc for any one of the attvioea covarwi vfflder the State 
Medicaid Title XDC plan (ew if no Medicaid paytnot ia madei tbr Quotient 
hoapital Bcrvicea or UQT other covered service). Any cataroplea of days to be 
countad givenin^HCTARjilixigarmHC^Ainatmeî  ahivdd ootbe 
casatnwd aa an a&-tnduaive Hit. 

HCFA MoDOTuduai FKA-31, June 12* 19?7. 

PaaUy, the Provider coateoda that a leMjsr mysd by HCFA oft fttwasy 1996, alao ttpports 
the fact thar dsys peod by Medicaid aftia- Mct̂ care Pî t A benriti are indlannd ̂ ould he 
ifKkded in the DSH caleuletfoh. In that later, HCFA ntstneta TJ*S IntEnqediaiy thai fo situations 
When MedQcare ia the pmnary pAysr and Medicaid i» the secofidiuy prjw, the dsiys reLjifid to a. 

Pravider' a Supplaoeptal Paaition Fspcr at Exhibit A. 

Provider's Supplemental Fashion Paper at Esidbit B. 
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p&tkai'a auy ihonH be pronifld bvtwecD the two ageoeta. Aa w exaû lfl, HCFA stetea that 'if 
& stty af 10 days coats S10,000 and Medicare paid 53,000 and Mcdieali paid $7,000, then 
Mcdicart would he crodHcd with 3 days and Medicaid would be credfted with 7 day*." HCFA 
Letter, FKA-31, FehnuuyZS, 1996JD 

TNTBityRmAfty s QIMTKNTIOWS 

He Iptemediary rami ends that the Pnwider'a fimdamental argument ttmt Mediaid pays for 
patjcot days after Medicare Part A heoafts art e*hiu»ixd is wrong.11 1t&e laterBedury asserts 
that these days are, in Act, paid by Medicare end must be egdudsd ftonn the DSH calculation in 
teconUnce with 42 U.S.C 1395ww<d)(S)(FXv4XIQ, witch stales, bti part, 

tbe fiacuon (ocpreased as a percentage), the numerator of Which ia the number of 
the hoqritara patieitt days for auch period which coturirt ci patiunb wha (for such 
days) wve d^ble for medical uslstance under a State pbn spprevad under 
aiibehaptsr XIX ef this chapter [the Medicaid prograinl, but wiio were not enritied 
to benefits unda1 pan A f f this subchapter, and the denomdnator af which ia the 
total number of the hospital's patient days &r aueh period. 

42 US C S iWwwCdXSXFXvOGD. 

The InrertntdiBry asserts that there is a maximum number of dcyn under Medicare Fan A which 
are cowed for a Medicare benefidaxy. When Fan A eligibility IK ethAimed in the coupe of a 
heapital idmasioo, ModJea/e Fart B pravidea coverage lor certain atdlliuy acrviem.' Abn, uoder 
FFS the Medtcam progran pays the M dtâ iostjc related group ("Dfttr) payment fbr an 
adndaatoa evrn if technically, the day msxinmin is readied dnriag the aiune of the stay. 
TVrrfbre, Medicare Pan A nakaa paytoent on behalf of a baiaSdaty'r daya because the 
DRGfaporatiog con paynent ia not frctored down cvtn if covwed dayii BO oehauated b̂ bre 
diathexgei 

The Imaroriiary condudei thai ia order to be teduded imfceMuficul anacy, dayi io which a 
panas u endtkd to Medicaid can not be paid by Medicaio Psft Ax, and tba comihion ia ttot ma i& 
tUs'— 

1 0 Piovider'3 Supplenemal Position Paper at Exhibit t>. 
1 1 bitcnnediaiy'a Supptasottal Paaition Paper at 4. 

.00 - OcO! -.• - ' • v v 
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The Provider enfltendi itw days relatod to patirtti who are eligible for New Jereeŷ  Charity 
Care program should be included in the DSH calculation since they mtart the rdcvam statutoiy 
reaultimertts.w Punuart to 42 UJ.C. 5 1^95ww(d)(SXFX^al,). days mckdrd in the 
noncator of the Medicaid proxy are defleed in terraB of whether the iFsaieni was "efiglble fe 
nedinl asaiatance under s Stale plan approved under aubchaptff XDC of this chapte.,,u 

Reipectively the Prwvider easarta that the Charity Cara program at iSELUJ generally provides 
"medical assistance," or paymeat fcr inpaileat hospital seivicea, under the New Jersey State 
Medicaid plan for certain indigent individuals who ue not cligibks for IMcaid. If • pedent meets 
certaift spedflc guidelines and does not get charged by a hofpital for its services, or the patient 
pays a reduced amourt of the hospital's cbugtis, the Charity Cam projjram pays tha hospital for 
its unrnmbursed costs" Patient eligibility criteria and at&edsrds fcr hospital reimbursemOT are 
both detailed in the Stale plin.1* The Provider emphASiass that ths ataiutery language inclndea 
day* ia the DSH cakulaiton that pertain to patients eligible under A Btaflte pUn for Medicaid, as 
quoted above, and not BperifieaJly eligible Medicaid. 

the Provider assetta that New Jcrssy'fi Charity Care program ia idao m esadSiAl part of the State 
aalisfying its statutory obHgafaon regarding paymenti to DSH hoiiphala." Fedoal law requires 
thai evtry State have a federally approved Medicaid plan that deieik, among other things, the 
State's methodology fbr paying for Inpatient ha*pit<l sendees. 4$. U.S.C- § 1396s. Ahhpugh such 
Medicaid plana are fottoilated by each State, the elans must soaply wi th the federal Medicaid 
aumtc and be approved in order to receive federal funds. 42 U.S.C § 1396e(e}" Antoog the 
sxatutoty raqdrccjcnls, Statv plans mtut aaUlfy certain standards rdsfcui Io diipnq»artiotiBSe ahirE 
hoipitals Specifically, each State's Medicaid plan mutt providd pEfltaM rates to hospitals that 
take into account the situation of hospitals that serve a diaproponionalit mittbey of low iacrae 
patiema with apedal mis. 42 U.S.C. § 1396a(aXl3). ThePioioder isubaBtathBtthnpuiposeaf 
tbe DSH adjustmart (to provide additioeal rrimtsffsespem to those hoî itiia that aerve a 
diaproponionatdy large percsinagB of low incene padota), is ftiJIy served only if Charity Care 

u Provider's Supplontftal Pwitioo. Paper at 9. 

o pnMdcr'i Supplemental PosWon Pep* at 14. 
1 4 Provides Supplflmrttai FosWon Paper at 11. 
1 1 See Provider's SuppleaaitUl Puftefl Paper et£)ehibH F :at 69*n, $ 3.31. 
1 ( PnjviiUx'i SupptcowaxBl Position Paper st 14. 

Provtdor's Supplemental Position Paper at 9, 
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patioati attt lOjduded mibcPSH ealculattofl.11 The Ptuvidor idls thit oacy psdetm who rccnvt 
Charity Cjux ve pati«aata who would be dlpble fbr Me&caid eseopt iht theftct fbn their acume 
v nsourccs ore too high, based cm Metficald Uroin Aecordingly, the Provide argues that die 
Charity Can: program il eucrmafly an extension ef the Medicaid piofittm: aa octansian fLSy 
sanctioscd by the Mend gDVentmnit, subject to cxtfcftsivc ftderal mvlew tlsough the State plan 
approval process, and paid for with both State Medicaid dollars and fisdetal matching 

Finally, the Provider contends that even If all days related to Chiirity Gar* patients are not 
included in the DSH calculation, there are some Charity Care p&ticata that were actually digible 
for the amndard Medicaid program Wbsther tfaiough taadvatanca ot inshiliiy to detmaina 
eligibility at tha relevant time, these patients' expaesea were idmbursnid by the Charity Can 
program rather than the standard Mrdieaid program- At the very leas; all patient days related to 
such patients should be included in tha Fro /idar's DSH calculatlcm, 

INTTTCMF.PTABrfi 

the Intcrtncdiary contends that the Charity Care days at issue may not: be included in tha 
Provider's DSH caictlledon baaed upon a straight forward reading of (lie potment mgulatioiL At 
42 C F.R. § 4\Z 106(bX4), tie ngulitions specifically ieduda ptftaft days in the Medicaid procy 
that am attributable to patients "entitled tfi Medicaid.*' The Provider's cwfl description of Charity 
Care parivtB dearly resogakca that tfaoy are not eligible &r Medicaid eovorâ e. Steej. 
Provider Letter Dated November 13,1997 ai 2. 

The Intennadkry also contend* that tbe Provider1! argumems for inducting Oiariiy Care psttant 
days in tha Modicaid proxy an based upon a papdvsd cnafliet betwnaa the pwtinmt regilitinna 
and tbe pertinem statute. As noted above, 42 CPJL § 412.1060X4) Jiochidcs pad exit dî i in the 
DSH calculation attributable to paJaeois "entitled to MeificakJ," The pimnent itatuta, however, 
refbrences patient days attributable te parients "eligible for medical aaatinanea undo- s Sisto pUn." 
42 US C. | nSSw^dXSXFXvOCH). The Pravider aî Ues that in Ne1*- Jersey the dofl̂ den 
"Bpritled to Medicaid" ia tnoadened by paiisflli who receive iome level of care under ft Son plan, 
•Ibatt, not apedfically the Me<£caid prognm However, an anahiia of llhe n îktion doea not 
•ipport that defiaitxcitt. 

PinaHy, the Intamcdiaiy eortenda that the Board ia bopnd by teaMana and, thoCBxo, may 
affirm its xqacrieo of the Charity Care days fimu the Fiovider's DSH enlculatioa baaed upon 42 
C.PJL $ 412. lD6(bX4), Bowever, the tnzerncdisy also saserta ihat Use Board nay not be the 
proper fbrua to midins this Burner, and may caiuWer ejtpedHinc! it fel judfcal revtew. 42 C-FJL 
§405 1842. 

1 1 Provider's Supplemental Position Pspet at IS. 
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1. 

2. 

3. 

§ 1395wv<dX5\TXvi)ai} 

Hqulatinnii- 42£Ur.ll: 

§ 405.1835-. iB41 

§ 405.1842 

6 406.iO(bX2) 

§412.106 

§4l2.l0tf(bX4) 

543010. 

Other: 

BCFA]luUng9%2. 

HCFA Later, FKA-31, Febiuafy 29,1996. 

HCFA Memotuutun, FKA-31, Juhe 12,1997. 

OS OT FACT. CONCLUSIONS OF LAW AVQ mfinMBtgft 

FP3 Tn«iButioa Period; DRG 
Ctairfflafltfon Syatean; Bxeepdonc 
end Â iuitmeaU to PPS 

StalA PlaJiB far Medicai AuiatBiice 

Boud iuiadictieA 

Expcdltixvt; Board Procecdingi 

Begumiae; afid End of Emhlemcnt 

SpadalTirettmegt: Hospiialj that 
Sanre aCiipropoftiooate Share of 
Lmi IficoiM Patients 

Detimtiiutfon of a Roapital's 
DjiFiropojIacsJBlfc Fatieol ParasttagQ 
* Second Cô oputAbsii 

The State 1>lan 

The Board, after coniideration of the facts, panta' coatemilona, sod ê d̂ence pramsd, finds 
and conehidea as fhllews: 

0701 k C • • ' I T VP'" u '« ' i l l 1 
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PrmflTi T™™ J M^fei» Put A Benefiti 

The Board finds chet the ImenftoJiaiy nrfbgcd to indude patient day) itttribuabUs to dual eligible 
paricma in the numerator of the Piovidĉ j Medicaid pnny. Thtoe da^ pernio to incfividuals 
who exhausted tMr Medlcafp Fart A benefits during an mpatiiert atay. Acŝ rding to the 
Provider, Medicare Mopped paying for the paTioiU' outlier day* in thtae inftaseea and tbb Kew 
Jetsey State Medicaid prepaA began tn pay The hnpttaU. The Froviiier aigoea diet the outlier 
dayi not Covered by Medicare but paid by Medicaid ihould be indudeUt in the DSH finnada. 

The Boivd agrees with the Provider. The Board finds that when: a stale's apptuvod Medicaid 
pogrun aasMoias responsibOity for paymen of a provider' a inpatient ̂ laxgae that the days 
aasodeted with those charges are, in feci, "Madieaid days.1' A flindeffiiisntal cbaraettfiatic of 
heallh care cost finding, Including that employed hi tha Medicare eoxt reporting process, rcquirca 
patient days to be asdgnad to the program, insurer, ot private pay patuot responaible fbr a 
provider's cbaiSM. 

The Board also finds that the subject days must be included in the Provida's Medicaid pitocy in 
orde- fbr a "correo" DSH adjustment to be detenolned. That is, In ecilv for the DSH {bnnula to 
produce reaulta or payment levels snddpsted by statute, definitive dnti utuat be used. In this 
regard, the Medicaid proxy must reflect aU padent dayi usedated wWi health can costs and 
baneBta atiributabln to Medicaid patienla that ore not paid by Medfcam The Board finds thai the 
deya ax iaaue preelsely tnaet these raquinmeats, and their nrxhiaianfitam, the Madieaid prpiy 
rewlta in an underHtBtemant of the Provider̂  DSH adjustment. 

The Board tqects the IntHtaediarys aiĝ nieid that the ̂ aadisyacdn not be included in the 
Medicaid proxy because Mduve Pair A paid 100 perceot aftfafi applicable DRGs; that U, even 
though tibs petioats had exbausted Parr A benefits during their adndsdems, DHGremfcuraeacct 
was not prorated downward. The Baud, howewx, finds the prtiat diiya ai Usie to be outsde 
the DRG paynveots made by the latmttedlary as wtfl u any day outfier poncU thai may also 
have been mndc. Aa atipukted by tbo Provider, the deya at iaaue in t&i caae csxuist of omiia 
days wtrich, fay deflnitian, see outside of DRGrr̂ nfaumurtL Mormisr, Aey am days thatwtre 
net nuobursod thruugh Medicare'souUkrincdianiambeoBUseP̂  A lionet had been 
exhausted. 

Tbe Beard ficdi that its position regsrdmg tUa mattar is ooaeiton wttli the caUhg atmtB aod 
rcgulstiona. Cofllrelli&g authorities at 42 U.S.C. ft U95m^^S)(F)/iyi^ od 42 C JJC 
§ 412.106(bX4) require days ftBtuahed to patients atigftde Medicaid but tz* esdilnd to 
Medicare Part A to bo included in the Medicaid proxy. The Board cOhsludea thsi tbU exact 
condiaoa exists hi this case. Once the patioss bad exhausted their Ptrl: Abeoeflta they wwi no 
longer etOitled to have Medicans Pan A pay fbr thdr mpatlcta ho tpHal tiadth care eoata." 

1 9 TheBaaridiadixguiBhc t̂heicnn*cntUlBdtaMBdieanpiiltAMau^ 
S 4l2.]0(S(bX4) &oea the term "vpMsxaessT as that term ia uaeil, fir eraajplc, m 42 

UO d OZOI fiifi S1M31 V9£ H ^ ' :.z-\m> W:'*'' 
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CoBcunrtetly. tbwutne ptdeots became eligible fbr Mfetiaid baAcfiie. 

Finally, tbe Board flnda that h ia not esieotial to tins case ihat the Mew luncy State Medicaid 
prpgram had actually rehnbuned tbe Provider Sir the iubjKt outtier dayii- Conelatnat widi HCFA 
KuJing 97*2, h is not necessary fbr a httphel u have reccpod payiaunt iai ofdry to include pari ant 
days in tbe Medicaid proir< k 2a only necesaaty (or the patieat to tava been eligible far medical 
assistance under the State'a Medicaid plan 

rhmritv Care F̂ ngam n»vn Under the Vew J i m Stam Wan 

The Board finds thai the Interoiedlazy rtfusad to adude Charity Care program days in Hm 
numerator of the Provider's Medicaid proxy becaus rt concluded that tfaeae days do not periain 
to patieeU "entitled to Madieaid" as required fay 42 C.F.IL § 412, lQ6(b X4). Ja support of hi 
position the Intermediary citea the Provider's genoal description of the Charity Care program as \ 
providing medical assistance under the New Jerany State plan fbr cotaui indigsnt individuals who , 
do not met* the State's Medicaid eligibility rcqtimmcrta, 

The Board, hawevcr, finds that the subject Charity Care days elsadynvmrt the Itatutosy definitian 
of patiait days indodod in the oumeraior of the Medicaid proxy and, tfaire&re, shnuld be 
included in tbe Provider's DSH calculation. The eoorolUng eutberfty Cl42 U.S.C. 
9 1395ww(dX5}(F)(viXU) defines patient days inchidal in the mracrahur of the Medicaid proxy 
as those days puisinng to psttata "cB̂ ble fbr medical auistance under a State plan approved -1 
under subchapter X K of thb chapter." In this regard, the Board nnda thai the enabling New 
Jersey State plan waa approved under Title XDC of the Sodal Seciiirity ̂  aa required by the ^ 
acatutc, and coptauaed the fcjtjectCharity Care prograttwhichprpvidq̂ l naodisal asniHtaace to >r̂  
eligible pencfls. 

The Boam njods the IntenBodlary's aifumant that tha Charity Oire patifiBita at iaaua in this oas 
ttnre net ê Jtled to Medicaid. BasBBdafly. the Board finds thai atty pontno qnirtfriag &g/gnd 
reaving medial aa&sotnce under an appnjvsi Sute plan is, by viirtî  totitled to Modicaid, The 
Board dtea 42 CJA. § 430.10, wtteh states in part: 

[t)he Smb plan is a camprehoudvc written ititemait aufaeixttedby the agency 
describing tha nature and scope of its Medicaid prognun. , 

42 C^Jt §430.10. 

The Boaxxl undczKtaoda that ihe New Jersey State plan contalss diffitta!. cî bility criteria fbr 
Charity Can progrun patiean than it does far its other, more typical, pto&ea patients, 

CPJV $ 406.10(13X2}. The Board does not bdleve the nftareausd word "eaBried* used in 
42 C.FJL S 412 ,106(b)(4) ia inbsutad to roQect the absolute anil of aa individual'a haalth 
msjjrancn benafiu under Madlcarv. 



MorcovBr. the Bond faeUovu Chix cfifitrence ii the bajij fbr th«i ImemcdiBr's vnxmm 
nsasHmg Charity Can patient ontittauvit, and the Provider-s 'JUteâ ft that Charity Care 
pabenta are not cLgjhle fer Medieeid. In eSect, both the IntBiEjediary add the Provider eho« to 
dafino Medicaid ae a type of aubaet of medical icgvlcei within the broader contett of the State 
plan. The Board, howm, finds oa Aitborttidve basis for this dWnefiott. The Board finds that \ 
once A Sutc plan is approved, tho Federal Gomocnt provides mahihufi &nds for aU medical 
ftarvflca CA^S provided for In that plan. Including costs attributAslc to the subject Charity Core 
prognun. HIB Board notea the Ptovjdw'a argwnem that the State diii in ftet, reoeive Federal 
natdung fimda for the costs of the Charity Care program dsya at isswis. and that this aiBunttnt 
waa not diapuied by the Inicnncdiaiy Moreover, the Board ncteti tiirPA Memorandum, FKA< 
31 dated June 12,1997, «hich eaptaini that Federal funding is afi imponatt actor in detettniniatf 
whethor or not a patient day ia included in the Medicaid prosy. The itittnotandum stared, in pari: 

[cjonaiatem with the Courts of Appeals deriajons on the issue of Medicaid days 
the HCFA Ruling 57-2 was meaat to be icdwive, rathw than iĉ duaive, Thij ' 
meana that, in calculatiug the number ef Medicaid days, fiscal Intennediariea 
ahould ask: themselves, "Wa? this person a Medicaid (Tiitle XEJO borfciaiy oh 
that day of servicer If the answer ia "yes,* the day counts in the Mtaiioare 
diaproportionBteBharoatQustwent calculation. This does not inottt dial Tltlo XDC 
had » be responaible for poyBut fbr any partlqdar serkto I" "n-n Ihirthn 
Pflflon bad to havn been d^^ml^ ̂  . ^ i z m 7 f ^ ^ ^ l e fer F ^ f l y . 
fanrtrHfrr m mr nf tk aciY'tw^w^RffldgfteJto 
M r̂nt4 r̂lp XTX nhn • . 

HCFA Memonmdunt, 1, June 12,1997 (ohphaais added). 

FlnaUy, the Board, having concluded that a State plan necefsarily dt&u* a State'i Medicaid 
progjasn, finds m basis fer tha latamadiaiy's ptoposiiioo that toe Chsriiy Care dni naue may 
beat be adtcd for expedited judieiAl review. He Board feds thnt the prnvi«on of 42 C J JL 
§ 41Zl06CbK4},o*ichban«theDSHcaldil«tiDnoupe4lertdx^aB^^ 
aotdlai to Medicaid" is ceseadally synonytnoga with 42 US.C. f 135̂ ww(dX5YSVvOan. 

which reffansnceemtiBit dayi alrttMtahletD jHftienw-allgailefijTinBSM asrfatm underi State 
plan - Tta BoaiJ notes that on Pebruaty 27.1^7. HCFA iasunrf Ruling 974 to darift a apodfic 
aspect of the ClSHadeulatiQib tteBgtnibd^WaRuEiesuppoitailapoahioa^ttr^ 
Ruhiig apparmtly Uses the aibnsmertiatjai terau ioterchaagDsbty. 

OECrstoK Avnntm^ 

Priam Who Have Bthaiiirari Madicare Fart A 

The Imemcdiaty should eonflrm the number of outher days of aervicfi Msbed by the Piwider 
to dual eligible patieat. after their Medicare Part Afaenefits had ^itoTaed W K A W ^ 
eligible fer reimbuiMOfiOt under the States Medicaid plan, and hndude dria asabtr of days in the 
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PtDvido-'s DSH alcaifotian. Hie Itttennedltfy s refusal 10 include thui* deyi is the niunaitor 
of the Provider'1 Medlctdd pnwy is teversed. 

The lalartncdiary ihould confirm the cumber of patient dayi of savtos fluniahed by the Provider 
to pBti«ltB eligjble for medical aasistanee Undet the State's Charily Qtre prognm, and include 
this nmnber of days in the Frnuidert DSH caloulstion The Idtennediiary'a ndbaal to include 
these days io the tquncnter portion of the Provido's Medicaid pnmy h rrvenei 

Xrvi&W. Kuea 
Jsmea G. Sleep 
Henry C. Wesaman, Esquire 
Martin W- Hoovtr, Jr., Esquire 
Charles ft. Barker 

OC T I Q 1986 

IrvinW.Kues 
Chabtnan 





flUG-03-1999 10=33 HCFA LEGISLATION 410 205 5157 P.01/05 

DEPARTMENT OF HEALTH & HUMAN SERVICES Health Care Financing Administration 

Washington D.C. 20201 - 0001 

TO: 

FAX NO. 

DATE: 

FROM: 

Office of Legislation 
Me&carePartA 

Anaiyns Group-fax 202-690-816X 

FAX 

COMMENTS: 

PHONE: 

Jennifer Boulanger 690-5705 
Valerie Barton 690-5520 
Susan Bieiaus 690-8070 
Sheila Fenner 690-8605 
Dave Gardner 690-8285 
John Hammarlund 690-8062 
Julie Salz 690-5510 

Problem! wttb trajumliilon, cafl (202) 690-5444 
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BvLTHCHiiir CAiJF08NlA. CHAIRMAN . BIU. ARCNHL TEXAS, CHAWMAN 
I aiMIUCCONHCMTN « N TW ON WAYS AND 

S ^ i S ^ r COMMITTEE ON WAYS AND MEANS A ^ ^ ^ ^ ^ n ^ ™ , 

|m.«MttH.p«M(nvAMA U.S. HOUSE OF RBfWbsC(friM»/f§ , . ttu-yMxaun su^oMMmw w»o*v, 
/ S U J J f i S S r * WASHINGTON, DC 205 

•^mMuKfumn* SUBCOMMITTEE ON HEALTH 
HlARCNn, TEXAS 
CM«MC9 • . «M»MB. N(W VOW 

F ^ 7 

July 15,1999 

Nancy Ann Min DeParle 
Administrator 
Health Care Financing Administration 
U.S. Department of Health and Human Services 
200 Independence Avenue SW 
Washington, DC 20201 

Admims^^rTteP^fe^ ^ Dear 

I write to urge that you rescind HCFA's policy of recouping Disproportionate Share 
(DSH) payments already made to Pennsylvania hospitals for General Assistance (GA) days. 
These unfair and arbitrary recoupments are the direct result of HCFA's failure to instruct and 
monitor properly its own fiscal intennediariea (FIS). Pennsylvania hospitals, which depend on 
these funds to meet the health care needs of the poor and elderly, should not suffer because 
HCFA failed to exercise sufficient oversight of its FIS. 

Pennsylvania hospitals have been permitted to count all Medical Assistance days, 
including those for its General Assistance programs, in calculating Medicare DSH eligibility 
since the adjustment was added to the prospective payment system. Since 1986, HCFA's FIS 
certified these days as allowable and authorized DSH payments accordingly, hi many cases, the 
FIS obtained the count of days from the state Medicaid program. The hospitals did not determine 
the final days count used. However, in 1998, HCFA reversed this longstanding policy and 
directed the FIS in Pennsylvania not only to disallow GA days, but also to recoup payments for 
past years that included GA days in the calculation. This sudden and complete turnaround in 
policy was applied inconsistently: as late as this past winter, one of the FIS was still allowing GA 
days in the calculation of DSH payments. 

I believe that you can correct this inequity administratively. The issue here is one of due 
process. Pennsylvania hospitals did not receive instructions from the FIS until they were told 
verbally that general assistance days could no longer be accepted. After the FIS began 
implementing their latest interpretations on how to count general assistance days, hospitals across 
the state continued to receive contradictory instructions. It is grossly unfair to penalize 
Pennsylvania's hospitals for HCFA's management problems by retroactive application of new 
payment rules. 
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In the past, HCFA has taken the position that appropriate notice of policy changes must 
be given to providers. Secondly, I know that HCFA also has declined to recoup money from 
providers in cases where the FI did not make the rules clear. This situation in Pennsylvania 
meets both criteria. I request that you order the FIs in Pennsylvania to allow GA days to be 
counted for purposes of Medicare DSH payments for discharges occurring before October 1, 
1998, which is when HCFA addressed this issue with the Pennsylvania congressmen. 

I look forward to discussing this with you. 

Sincerely, 

Bill Thomas 
Chairman 
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The Honorable Bill Thomas 
House of Representatives 
Washington D.C. 20515 

Dear Mr. Thomas: 

Thank you for your letter regarding the calculation of Medicare disproportionate share 
(DSH) payments for Peimsylvania hospitals. I regret the delay in my response, however I 
do want to update you on the current status of this issue. 

The Medicare statute precisely defines the elements used to calculate DSH payments. 
General assistance days are simply not within the scope of the statutory phrase "patient 
days...for patients...eligible for medical assistance under a state plan approved under Title 
XDC" General assistance days are utilized by patients who are not eligible under state 
plans approved by Title XDC, but who are eligible under state-only eligibility group for 
which no Federal participation is available. In sum, such days are not Medicaid days, nor 
are they provided to patients eligible for Medicaid. Thus, such days cannot be included 
in the calculation of Medicare DSH. 

It appears that DSH hospitals in Pennsylvania have received payments that are 
inconsistent with Federal laws as well as HCFA regulations and mstructions to not count 
general assistance days in DSH calculations. In the Fall of 1998, in accordance with 
applicable rules, the fiscal intermediaries began issuing recoupment letters to 
Pennsylvania hospitals that included general assistance in their DSH calculations. 
Recoupment letters are issued any time an overpayment is found to exist. While hospitals 
cannot formally appeal recoupment letters, they can raise concerns with the fiscal 
intermediary as well as the HCFA Regional Office on an informal basis. 

Once the hospitals' cost reports are settled, the fiscal intermediaries will issue a final 
decision in a Notice of Program Reimbursement (NPR). Hospitals have a right to appeal 
these notices within 180 days of receiving the NPR. Hospitals will likely also receive 
notices of adjustments to their interim payments to adjust for the inclusion of general 
assistance days for this fiscal year. 
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^RAFT 
Page 2 - The Honorable Bill Thomas 

I regret that my answer could not be more favorable. However, neither I nor the 
fiscal intermediary have the authority to forgive the debts owed in the form of DSH 
overpayments. Legislation would be needed to forgive the debt in the absence of a 
decision favorable to the hospitals through an appeal. 

Sincerely, 

Michael M.Hash 
Deputy Administrator 

TOTAL P.05 
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February 1, 1999 

The Honorable William Jefferson Clinton 
President of the United States 
The White House 
1600 Pennsylvania Avenue 
Washington, DC 20500 

Dear Mr. President: 

On behalf of the more than 2 million Pennsylvania Medicare recipients and the 225 hospitals 
and health systems that provide their health care, we urge that you not include any additional 
Medicare spending reductions in your Fiscal Year 2000 budget. 

The Balanced Budget Act of 1997 (BBA) already reduced projected increases in Medicare 
spending for health care by $115 billion. Pennsylvania's senior citizens and health care providers 
are feeling the impact of this five-year slow down in spending through reduced access to inpatient 
and home health services, and the closing of skilled nursing facilities. 

In addition, consideration must be given to the following factors: 

• 53% of Pennsylvania hospitals are now operating with net margins below 4%, which is 
considered insufficient for sustaining financial viability. 

• The BBA reductions in projected Medicare spending over the next 2 years, estimated in 
excess of $960 million, will remove more money from the health care system than 
Pennsylvania hospitals currently earn in net income. 

• Nearly 2/3 rds of Pennsylvania hospitals are unable to cover operating expenses with 
patient revenues and are forced to subsidize patient care through non-operating sources of 
revenue, such as investment earnings from endowments. There is risk in relying on stock 
market performance to ensure a bottom line. Additionally, hospitals may be forced to 
fund operations through increased borrowing or reduction on endowment principal. This 
has a negative impact on overall bond ratings and threatens providers' ability to serve the 
health care needs of their communities. 

• HCFA is attempting to retroactively change the DSH payment formula for Pennsylvania 
hospitals. While this action is subject to potential litigation, it has the potential to drain 
over $60 million from already fragile health care providers. 

PRINTED ON RECYCLED PAPER 



We in the Pennsylvania delegation urge you to resist any proposal which goes beyond the 
BBA and mandates reductions to Medicare in your upcoming budget. Our seniors and 
Pennsylvania's health care system should not be subject to unwarranted reductions in this vital 
program. 

Sincerely, 

Robert A. Brady 

John P\Murtha Georgê Gekas 

Bud Shuster Chaxa Fattah 

i/H 
Curt Weldon 

Tim Holden Frank Mascara 

Mm n 
Don Sherwood Jihn Peterson 



Mike Doyle Paul E. Kanjorski 

Patrick J. Toomey mey / 

Joesph R. Pitts RonKlink 

William F. Goodling 


