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CONGRESS 0 3 0 '-• C r i PP«n 
WASHINGTON, DC 20515 Diroctor 

April 23, 1999 

Honorable Edward M. Kennedy 
Chairman 
Committee on Health, Education, 
Labor and Pensions 
United States Senate 
Washington, DC 20510 

Dear Mr. Chairman: 

At your request, we have completed a cost analysis of S. 6, the Patients' 
Bill of Rights, as introduced. Consistent with our understanding that you will 
supply CBO with legislative language clarifying your intent with regard to 
certain issues, we estimate this legislation, revised to accomplish these 
changes, will add 4.8% to private health insurance premiums over a period of 
years. 

Sincerely, 

Dan L. Crippen 

Identical letter sent to Honorable Tom Daschle, Democratic Leader. 



MEMO 

TO: Chris 
Devorah 

FROM: Leslie Kiamerich, PWBA 

I thought this might be helpful on Unum. Also, we're working on a map of states that 
would illustrate where and how many patients rights are in effect (HHS shared with us data they 
are working on to update this) and a map that shows insured versus self-insured populations by 
state, i.e., the populations NOT reached by the kinds of state insurance laws protected under 
Unum, tlie populations for whom only a comprehensive federal change can make a difference. I 
think there are a number of great uses that could be made of maps like that, and I think mid-to-
late May is the time for a variety of reasons. I look forward to talking with you and HHS about 
this further. 



MEMORANDUM 

FROM: LESLIE KRAMERICH 
Deputy Assistant Secretary, PWBA 

SUBJECT: Today's Supreme Court decision in Unum Life Insurance Co. v. Ward 

This memo will summarize the employee story that led to the case decided today by the 
Supreme Court, and the ERISA arguments that were made to the Court. It will also note how the 
decision touches on patients rights and remedies, as well as our patients rights regulation. 
Finally, it shows the great number of interested parties who are not only watching this case but 
have gotten actively involved. 

The_Emi3lovee's storv: 

John Ward resigned his job in May, 1992 when he became permanently disabled by a 
painful disorder which was later diagnosed to be a result of diabetes. He asked about the 
possibility of continuing health insurance, and he kept his employer posted when he was found 
disabled under Social Security (which is often a prerequisite for other kinds of disability 
coverage). He had worked for the company for 9 years and had disability premiums deducted 
from his paycheck during that time. 

Ia April of 1994, he came across an old booklet describing the disability coverage his 
employer had offered through the Unum insurance company. He asked the employer if his 
disability would be covered under the policy, and the employer said yes, so Mr. Ward submitted 
a claim to the insurance company. The company refused to pay, saying claims had to be filed 
within 180 days ofthe onset ofthe disability, so Mr. Ward had 6 months from May of 1992 in 
which to submit his claim. Mr. Ward sued to get the benefit promised to him. Unum argued that 
the lawsuit could not proceed because it was "preempted" or prevented by ERISA. 

The Supreme Court said Mr. Ward's lawsuit is not blocked by ERISA: 

Mr. Ward argued that the 180-day clock Unum wanted to impose on his ability to file a 
claim was satisfied because he told his former employer of his condition within that time-frame, 
and notice to the employer should count as if it were notice to the insurance company. In other 
words, he argued that the employer should be considered an agent of the insurance company and 
he cited a California case as standing for that rule. The Supreme Court rejected bis request to 
rely on tois argument, saying that it would affect ERISA plans too greatly and that it is not the 
kind of insurance law that ERISA permits to have that kind of effect, (In ERISA terminology, it 
would be said that the agency rule "relates to" ERISA plans and is preempted, and that it does 
not "regulate the business of insurance" so it is not "saved" from preemption.) 



Mr, Ward also argued that a different kind of California law should be considered to fall 
within the category of "insurance laws" that is permitted to affect ERISA plans. On this 
argument, he won. California has a law, developed by court cases rather than statutes, which 
says that insurance companies cannot reject claims that are filed late unless that lateness hurts the 
insurance company's ability to process the claim (to know whether it should really be paid or 
not). This is the ground on which the Court permitted his case to go forward. The case now goes 
back to die district court so the court can detennine whether or not Unum suffered any prejudice 
to its ability to analyze thc claim by virtue of the lateness with which it was filed. 

Patients rights and remedies 

Unum tried to argue that Mr. Ward's suit should not proceed because he was looking for 
some kind of remedy or enforcement under state law, and the Supreme Court has already stated 
in the 1987 case of Pilot Life that ERISA is the exclusive source of any remedy or enforcement. 
In our brief, we argued that the Supreme Court should revisit whether Pilot Life made the correct 
statement about ERISA's "exclusive" nature. In today's decision, the Supreme Court decided 
that it was not necessary to revisit Pilot Life in this case because Mr. Ward was not looking for a 
"remedy" under California law. Instead, he is proposing to use a California law that helps to 
enforce a benefit promise and that is not something that conflicts with ERISA so it is not 
preempted by ERISA. 

The Patients' Rights Regulation 

Unum also argued that the California rule about claims that are filed late (called the 
"notice-prejudice rule") is something that differs from ERISA's provisions on claims processing 
and appeals and differs from our proposed regulation updating those provisions. The Court said 
that didn't matter. Because the California law "complements" ERISA's requirements and does 
not frustrate them or make compliance with them impossible, both remain valid. 

There are a great number of interested parties participating in this case: 

Mr. Ward's arguments were supported by: 

• The Department of Labor 

• tbe Council of State Governments, National Governors' Association, National 
/association of Counties, National League of Cities, U.S. Conference of Mayors, and 
Intemational City/County Management Association; 

• National Employment Lawyers Association, 

• /LARP; 



the States of Texas, Alabama, Arizona, Arkansas, California, Colorado, Connecticut, 
Delaware, Florida, Georgia, Hawaii, Idaho, Illinois, Indiana, Iowa, Louisiana, Maine, 
Maryland, Massachusetts, Michigan, Minnesota, Missouri, Montana, Nevada, New 
J ersey, New Mexico, New York, North Carolina, North Dakota, Ohio, Oklahoma, 
Oregon, Pennsylvania, Rhode Island, South Carolina, Tennessee, Utah, Vermont, 
Washington, West Virginia, Wyoming and the Territory of Puerto Rico; and 

National Associadon of Insurance Commissioners. 

Unum's arguments were supported bv: 

the Business Roundtable; and 

the American Council of Life Insurance, 

the Health Insurance Association of America 

Eind Standard Insurance Company. 



i / ^ i _ / . - w o i o r < v ^ / r n r ) n i^ j u u o 

Q: Isn't the UNUM decision further evidence that the courts have made a great change in 
their view of ERISA preemption of state laws. When you add this case to other recent 
decision:̂  such as Pappas, Shea, and Giles, don't patients have much better access to 
remedies for benefit denials as a result? 

A: No. The courts have begun to limit the reach of ERISA preemption by adopting a more 
common sense analysis to issues of whether a particular state law is preempted, but this does not 
really change the situation for plan participants who have been injured due to a denial or delay of 
promised benefits 

• At best, the general trend of cases in the last few years, has been to put up some fences 
a round the reach of ERISA preemption. 

c They have helped keep ERISA from preempting everything that might have some 
relation to employee benefit plans, no matter how tangential, but they have not 
made serious inroads on preemption of state laws that guarantee rights to 
promised employee benefits. 

c For example, the Giles v. NYLCARE decision is one of several recent cases that 
have kept plans and insurers from using ERISA preemption to insulate themselves 
from liability when they or their agents commit medical malpractice 

c Moscovitch v. Danburv Hospital. 25 F. Supp. 2d 74 (D. Conn. 1998) is another 
case where the court ruled that ERISA does not preempt state law claims for 
failure to properly diagnose and treat a medical condition 

c These types of cases do not help the people like the plaintiffs in Corcoran v. 
United Health Care. Inc.. 965 F.2d 1321 (S^Cir. 1992) or Bedrick v. Traverlers 
Ins. Co.. 93 F. 3d 149 (4 th Cir. 1996) who were injured by medical decisions made 
in the context of benefit determinations. In those cases, and in many others, the 
courts held that the state law claims were preempted even though the benefit 
determinations involved the exercise of medical judgment. 

o The holding in Ward v. UNUM is similarly limited. It merely allows a federal 
court hearing a benefit claim dispute case to use a state insurance law as a rule of 
decision. It does not open the door to state tort remedies for a participant who is 
hurt due to an unreasonable benefit denial. 

• Some ofthe cases, blur the line between the provision of medical care and claims 
administration, but these hardly represent a trend that will help most people whose benefit 
claims are improperly delayed or denied 

o E.g., Pappas v Asbel. 724 A.2d 889 (Pa. Supr Ct. 1997). HMO refused to 
immediately authorize patient's transfer to hospital recommended by emergency 
room physcian. [Note; we don't think that this case was correctly decided ] 



o As the court in Moscovitch recognized, "it is often difficult to determine when an 
entity . . . is arranging, supervising or providing medical treatment of a plan 
participant - which would be outside the scope of ERISA § 502(a) - or merely 
making benefit determinations - which would be within the scope of ERISA § 
502(a)." 

c The courts may be able to decide close cases in favor ofthe patient but, the 
language of the statute and the existing precedent will not allow major changes in 
the legal analysis of these situations. 

Shea v. Esentein. 107 F.3d 625 (8* Cir. 1997), actually went against the widow of a 
participant who was seeking to use state remedies for a failure to disclose an arrangement 
diat gave doctors an incentive to restrict referrals to specialists. The court found a duty 
under ERISA to make such disclosure, but ERISA provides no real remedy for the widow 
in this situation. 
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J. Dennis Hastert
Fourteenth District 

Illinois 

http://speaker.house.gov 

Speaker's Press Office 

United States House of Representatives 
Washington, DC 20515 

FOR lMMEDIA TE RELEASE: CONT ACT: 202-225-2800 
Pete Jeffries or John Feehery May 27, 1999 

SPEAKER'S STATEMENT REGARDING 

HEALTH CARE REFORM AND COVERAGE FOR UNINSURED PATIENTS 

Washington, D.C. - Speaker J. Dennis Hastert (R-Ill.) today released the following statement: 

"At the beginning of this Congress, I pledged to work with all members of the House to come 
up with solutions to problems that face working Americans. In fact, I sent a letter to my House 
colleagues in January promising to bring this important issue to the Floor this year. I have been 
concerned about the ongoing problems regarding accessibility and affordability to health care since 
199 I, and I have worked on a bipartisan basis to find solutions to those problems. I'm particularly 
concerned about ways we can expand health care coverage to the uninsured. 

'That is why I am deeply disappointed that my good friend from Michigan, Mr. Dingell, has 
chosen to politicize the important issue of health care reform through the use of a discharge petition. 
Mr. Dingell should know that the Commerce, Ways & Means, and Education & Workforce 
Committees have been holding numerous hearings and discussions with Democrats and Republicans 
alike. I had hoped that these discussions would lead to common-sense reform. This discharge petition 
effort signals a new, more ominous direction for the Democrat leadership regarding this issue. It is a 
disappointing maneuver that tells me the Democrat leadership has more interest in playing partisan 
political games than in enacting real reform. 

"As I have said all along, we must make sure that any health care reform should address the 
key concepts of accessibility and affordability because if people can't afford to purchase health care 
they won't be covered. That's why, in this process, we must focus on new ways to deliver coverage to 
the uninsured, such as Association Health Plans, HealthMarts, and Medical Savings Accounts -
common sense ideas to make sure patients are protected. Unfortunately, the Democrat leadership's 
answer to the 43 million uninsured Americans is: sit tight because our legislation won't help you•in 
fact, it will make your situation dramatically worse. The Congressional Budget Office estimates the 
Kennedy/Dingell Patient Bill of Rights would raise premiums by either 4.8 or 6.1 %. Either way-most 
studies assume at least 1.4 million Americans would lose coverage if Kennedy/Dingell were enacted. 

· '"As some on the other side of the aisle focus on playing politics rather than making progress, I
will be working to enact common sense health care reform this year that protects America's uninsured. 
I wish Mr. Dingell and the Democrat leadership shared my goal.'' 

### 
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U.S. C O N G R E S S M A N MAX S A N D L I N 

P R E S S R E L E A S E 

U.S. CONGRESSMAN MAX S A N D U N 

2 i 4 CANNON H O U S E OFFICE BUIUDINO 

WASHINGTON, D.C. ZOS I 5 - 4 3 0 I 

MAY 2 7 , I 9 9 9 

FOR IMMEDIATE RELEASE 
C O N T A C T : R O S E M A R Y A D D Y ( 2 0 2 ) 2 2 5 - 3 0 3 5 

SANDLIN SIGNS DISCHARGE PETITION 
ON MANAGED CARE REFORM 

Washington, D.C. — Today, U.S. Representative Max Sandlin announced his strong support for 
the newly-unveiled discharge petition effort providing for fair and prompt consideration of managed 
care reform. The House GOP leadership has blocked action on managed care reform to date. 

Today, Rep. John Dingell (D-MI), Commerce Committee Ranking Democrat, began the 
discharge petition process by filing a rule providing for an open debate on all major managed care 
reform proposals, including the Patients' Bill of Rights. After seven legislative days have elapsed. 
Members will be able to file a discharge petition on this rule and then sign the discharge petition. 
Once the discharge petition has been signed by 218 Members, the House could consider the legislation 
within two weeks. 

"Despite the best efforts of some special interest groups to derail the Patients' Bill of Rights, I 
am committed to keeping managed care reform at the forefront of the Congressional agenda," Sandlin 
said. "Since the Republican leadership appears unwilling to bring up this important piece of 
legislation, supporters ofthe Patients' Bill of Rights have been left no choice other than to move 
forward with a legislative vehicle that will allow us to vote on meaningful managed care refonn." 

In January, House and Senate Democrats introduced the Patients' Bill of Rights Act to respond 
to widespread concerns about health care quality under HMOs by guaranteeing basic rights to health 
care consumers. The proposed legislation ensures the right to have treatment decisions made by one's 
doctor and not insurance company bureaucrats, the right to see specialists whose care one needs, the 
right to emergency room care when and where one needs it, the right to appeal a health care decision 
with which you and your doctor disagree, and the right to hold managed care companies accountable. 

"As we increase access to health care, we must not allow unqualified parties to make critical 
decisions about patient treatment. Patients need to feel confident that their doctors are giving them all 
necessary infonnation and not restricting infonnation because of requirements issued by a health 
insurance provider. The Patients* Bill of Rights will allow patients and their physicians to make their 
critical care decisions," Sandlin stated. 

" I vow to continue to fight for meaningful patient protections as the debate in Congress 
continues," concluded Sandlin. 

### 
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Congressman 

Mike Bilirakis 
9th District, Florida 

2240 Raybum House Office Building 
Washington. D.C 20515 

[2021 225-5755 

1100 Cleveland Street * :600 
Clearwater, FL 34615 

(813) 441-3721 

4111 Land O'bakes Boulevard 
Suite 306 

Land O'lakes. FL 34639 

For Immediate Release 
Contact: Todd Tuten, (202) 225-5755 

BILIRAKIS: DISCHARGE IS WRONG APPROACH TO MANAGED CARE 

Washington, D.C, May 27,1999 - Congressman Mike Bilirakis, Chairman of 
the Commerce Subcommittee on Health and the Environment, issued the following 
statement today in reaction to the discharge petition filed on Democrat-sponsored 
managed care legislation: 

"I am eager to work with my Democratic colleagues on health reform, but 
bringing a health bill to the floor without having vigorous debate on the issue is a recipe 
for disaster. These bills should be considered by the appropriate Committees of 
jurisdiction, so we can receive the input of our colleagues as managed care legislation 
moves through the legislative process." 

"Let me assure everyone that we will consider health reform legislation this year. 
My Subcommittee has already held one managed care hearing, and a number of 
Subcommittee members have introduced reform measures. We are currently reviewing 
these proposals to identify areas of consensus. 

"Since the beginning of this Congress, and over the last several years, I have 
reached out to my Democrat colleagues on health reform. I do not believe a discharge 
petition is the right approach to resolve an issue of such magnitude. I urge my friends 
on the other side of the aisle to work with us - not against us - so we can improve the 
quality of health care for patients across the country." 

-30-
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Statement of Congressman John D. Dingell 
Ranking Democrat, House Commerce Committee 

May 27,1999 

My colleagues and I today filed a rule to guarantee every Member of Congress an 
opportunity to vote on the Patients Bill of Rights. 

We ure doing this because we are left little choice. We have repeatedly asked the 
majority for a commitment to schedule managed caie reform for a vote. In response, the 
Commerce Committee Chairman has committed only to holding hearings throughout the 
summer. 

The leisurely pace he envisions is outlined in the letter I'm making available to you. That 
schedule means lhat legislation won't be considered in Committee until the fall, at the earliest. 
That's the very same time we'll be playing serious poker over appropriations bills and the 
budget. And that means that the full House won't see a vote on patient rights until next year, at 
the earliest - placing the issue in the middle of the high Presidential season in Iowa, New 
Hampshire, and every other state that has moved its primary to the front of the year. 

We may be forced to pursue a discharge petition on this rule because we have no other 
recourse. I continue to hope that a discharge petition will be unnecessary. I would prefer to write 
legislation in the regular process, but as of this date, there is no process. 

There is no reason for delay. We've been pursuing this issue for three years. There are 
no fewer than four comprehensive patient rights proposals on the table, and three of them have 
been drafted by Republicans. We've filed an open rule to guarantee that every Member — 
Democrat, Republican, left, right. Whig, Tory, Luddite or Anarchist - will have a fair 
opportunity to amend the bill, to offer a substitute, and to vote up or down on the issue of patient 
rights. 

I'm prepared to defend my bill and my vote when I stand for reelection. Those who 
oppose meaningful and comprehensive patient rights should be willing to do the same. If the 
leadership is unwilling to schedule a vote, they'll have to explain for themselves exactly why 
they are running scared from the electorate. 
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High Court Rules That States Can Ease 
on Disability Claims 

grounding is key to our decision." 
But some lawyers worry that some sute 

laws may be too flexible. "The concern is 
how far does it ĝet extended.' says Larry 
Gallagher, a lawyer who heads the em­
ployee-benefits practice at D'Ancona & 
Pflaum, a Chicago firm. "What this rule is 
basically sayinp Is, if you can prove you're 
hurt, [tlie insurance company] can't come 
up with a staleness rule. That can eventu­
ally, collectively, through all the nickels 
and dimes, become a very expensive 
item." 

The high court rejected Mr. Wani's sec­
ond argument, that he had given timely no-

> tice of his disability to his employer. That 
should have been considered notice to 
Unum, because Management Analysis was 
aciing as Unum's agent, he contended. The 
court disagreed. 

Still, Jeffrey Ehrlich, Mr. Ward's 
lawyer, declared victory. The decision, he 
said, "is significant because some courts 
have interpreted some of these cases as im­
posing a rigid, three-part test as to what 
constitutes 'the business of insurance' and 
hence what the states could do to regulate 
insurance." 

Labor Secretary Alexis Herman called 
UwuiiHiuE^an imponant !siep lorward in 
the etfort to protect patients' rights." In a 
statement, she said, "This decision means 
that more people covered by their employ­
ers' benefit-plans will have the protection 
that state insurance laws, provide and 
which they deserve." (Unum Ufe Insurance 

, CQ.pfJmcricav5. Ward) 
, • ."Separately, the Supreme Court may de­
cide, 'jwrhaps as early as next week, 
whether It will review a decision concern­
ing whether the Food and Drug Adminis-
tTHtion has regulatory jurisdiction over to­
bacco. The federal court in Greensboro, 
N.C, had said the FDA has such authority, 
but the decision was revereed by the 

;:PBirfh-Circuit Court of Appeals in Rich­
mond, Va. 

StaXf Rtportcr o l T H E W A I . | . S T R E E T JOUHNAU 

"WASHINGTON - The Supreme Court 
ruled unanimously that states can loosen 
certain deadlines that insurance compa­
nies impose on people filing disability 
claims.... 

The court said that a California law that 
says that late filings don't necessarily re­
sult-in a,.forfeiture of benefits overrides 
rules under the federal Employee Retire­
ment Income Security Act. or Erlsa. 
Lawyers on both sides called the decision a 

: wMoiyfor Insurance-policy holders. 
.] the case under review, Unum Life In-

tdrance Co. ot America, Portland, Maine, 
Md rejected a claim that it received after 
Ufc-one-year, 180-day limit set by Erlsa.. 
The time period begins with the diagnosis 
ofjdisablllty. California's law says an in­
surer must showlt was harmed by the de-
la^before it can deny thedaim, 

. John Ward, had to step down as presi­
dent and chief executive officer of Manage­
ment Analysis Co. when he was disabled in 
IW? by diabetic neuropathy. In 1993, he be­
gan receiving California disability bene-
fljsi A year later.-in April 1994, he discov­
ered that he also wa* covered by the com­
pany's long-term disability plan, which 
was offered by Unum. Mr, Ward applied 
fof-' the coverage, .but Unum rejected his 
cliiin, saying he missed the deadline for culm, 

' "Mr. Ward sued the insurer. but the fed-
eijil court .In San Diego, citing Erisa. up-
Mid Ununi'&pafcition. iFhe lederal appeals 
court Jn San prandsco reversed that ml-
i n l ay ing that if a state law regulates in­
surance, it pre-empts Erisa in this area. In. 
general, Erisa overrides state laws that re­
late to employee-benefit plans, but Con-
.g^ss made an exception for state laws that 
regulate the business of insurance and cer-

other fields. 
"^.'/California's Insistence " that inauraS' 
t t im 1 injury] beforeihey may deny cover­
age because of late notice is grounded in 
pdBcy concerns speclflc to the dnsurance 
tnJlustry,',.a|astjce,Ruai Bader Glnisburg 
wtbte in the opinion for the court. "That 
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News Release 
U.S. Department of Labor 

Office of Public Affaire 
Washington. D.C. 

OFFICE OF PUBLIC AFFAIRS 

CONTACT: 
PHONE: 

MYRA DANDRIDGE 
(202) 219-8211 

USDL: 99-106 

FOR RELEASE: IMMEDIATE 
TUESDAY, APRIL 20, 1999 

STATEMENT OF SECRETARY REGARDING TODAY'S SUPREME COURT DECISION 

"Today's unanimous Supreme Court d e c i s i o n i s an important step 
forward i n the e f f o r t t o p r o t e c t p a t i e n t s ' r i g h t s . This d e c i s i o n 
means t h a t more people covered by t h e i r employers' b e n e f i t plans 
w i l l have the p r o t e c t i o n t h a t s t a t e insurance laws provide and 
which they deserye. 

"ERISA, the f e d e r a l law governing employee b e n e f i t s , i s too 
o f t e n i n t e r p r e t e d as wipi n g out p r o t e c t i o n s provided by s t a t e 
insurance laws. Today's d e c i s i o n moves us closer t o the goal of 
ensuring t h a t America's working f a m i l i e s can r e l y on the b e n e f i t s 
they were promised. 

"The Court was not r e q u i r e d i n t h i s case t o take the added 
step o f also p r e s e r v i n g remedies provided under s t a t e laws f o r 
workers and t h e i r f a m i l i e s who have been harmed by h e a l t h p l a n 
d e c i s i o n s . But the Court d i d note t h i s A d m i n i s t r a t i o n ' s view, 
expressed i n our f r i e n d of the c o u r t b r i e f , t h a t ERISA should not 
be read t o prevent these s t a t e remedies from applying, as i t o f t e n 
i s was under the P i l o t L i f e d e c i s i o n . The Court l e f t the door 
open f o r us t o present t h i s argument again. 

-more-
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ttWe w i l l continue to protect patients' r i g h t s i n courts around 
the cour.try. However, even with better understanding of federal 
law, tens of m i l l i o n s of Americans i n self-insured plans who are 
not covered by state insurance laws w i l l s t i l l be without remedies 
unless new and long-overdue Federal l e g i s l a t i o n i s passed. Only 
strong patient p r o t e c t i o n l e g i s l a t i o n can t r u l y achieve that goal." 

Note to Editors 

ERISA governs approximately 2.5 million private sector health 
plans, covering 123 million Americans. It is the federal law 
intended to protect the health and pension benefits that employers 
voluntarily provide to their workers. 

In 1986,, the government argued to the Supreme Court in the Pilot 
Life case that ERISA barred the states from establishing procedures 
and remedies for enforcing claims for health care benefits because 
ERISA set forth the exclusive procedure for doing so. The brief 
filed hy the government in November departs from the views 
expressed in Pilot L i f e . In this Administration's view, ERISA 
should not be read to restrict the states' ability to provide 
insurance remedies for employees or their dependents who have been 
denied benefits by their employers' health care plans. In this 
case, the government's brief alerted the Court that the 
government's views regarding preemption have changed, and that we 
have serious doubts about the reasons stated in the Pilot Life 
decision for the Court's ruling. 



Patients' Rights in the 50 U.S. States 
Description of Planned Report 

\Summaty 

The report will demonstrate the need for federal patients' rights legislation by illustrating 
ithe patchwork, incomplete nature of patients' rights today. It will: 

11. Document gaps and variations in state patients' rights laws. 

12. 

3. 

Illustrate state-by-state enrollment in self-insured ERISA plans (which are outside 
states' regulatory reach). IAOU? 

Calculate a "Patients' Rights Index for each state, illustrating the large proportion c J^-£(- ? 
of enrollees who are not currently guaranteed certain key rights. j V 

/tfTnjvTj?1 

Background 

The Administration has called for legislation to guarantee patients' rights for all Americans. 
Currently, few rights are guaranteed under federal law. State laws provide varying levels of 
protection for some. But even these incomplete state patient protections laws do not apply to 
many Americans — namely, those enrolled in ERISA-covered, self-insured health plans. 

Framework 

The report will compare patients' rights today to 14 key guarantees included in proposed, 
comprehensive patients' right legislation (see listing at attachment 1). It will utilize new 
estimates of enrollment in self-insured ERISA plans by state to determine how many ERISA 
plan enrollees are or are not protected under current state patients' rights laws. 

Structure and Content 

The report will be organized into four major parts. 

Part 1 will summarize the 14 key rights and explain how ERISA blocks states from 
guaranteeing these rights to some enrollees. 

Part 2 will profile patients' rights in the nation. Bar graphs will show how many states 
guarantee each key right, how many enrollees are covered by each guarantee, and related 



information (see mock-ups at attachment 2). 

• Part 3 will examine cross-state variations in patients' rights. It will include U.S. maps 
ranking states according to how many rights they guarantee and how many resident 
ERISA plan enrollees are in self-insured plans and therefore outside their regulatory 
reach. 

Putting these concepts together, it will construct a "Patients' Rights Index," in which 
states providing all 14 rights to everyone score 100% and states providing no protections 
to anyone score 0% (actual scores are likely to range from 10% to 70%). (See mock-ups 
at attachment 3.) 

Finally, for each of the 14 key rights, it will include one or more separate U.S. maps 
showing cross-state patterns. 

• Part 4 will consist of 50 state fact sheets. Each fact sheet will give the state's score and 
rank, and detail how the state stands with respect to each of the 14 key rights. See mock 
up at attachment 4.) 

The report will also include an Executive Summary, and an Appendix containing detailed tables 
and explanations of estimates and analytic methods. 



Attachment 1 

Key Patients' Rights Protections 

Coverage of Emergency Services Under Prudent Layperson Standard: Plans that 
provide emergency care benefits must cover emergency care under a "prudent layperson 

"standard" and must provide such coverage without requiring pre-authorization or 
applying network restrictions. 

Access to Specialists: Plans must allow individuals in need of specialty care access to 
out-of-network specialists at no additional costs if the plan network is inadequate. For 
individuals with ongoing special medical conditions, plans must provide standing 
referrals to a specialist or allow the specialist to act as a primary care provider would in 
ordering treatment and coordinating care where appropriate. 

Access to Women's Health Care Providers: Plans that require designation of a primary 
care provider must allow women to designate health care professionals who specialize in 
Ob-Gyn care as their primary care provider and must allow women who do not designate 
these professionals as their primary care provider to have direct access for routine or 
pregnancy care. 

Continuity of Care: When a health care provider or health insurance coverage is 
terminated by the plan, the plan must provide individuals undergoing a course of 
treatment at the time of termination notice of the termination and continuity of care for a 
transitional period. 

Access to Prescription Drugs: Plans that limit prescription drug coverage to a formulary 
must allow for exceptions from the formulary when a non-formulary alternative is 
medically indicated. 

6. Independent External Review: Plans must allow individuals access to independent 
review of benefit determinations. 

f l . Ombuds Program: Individuals should have access to an ombuds program that will 
J \ provide them with assistance in choosing among coverage options and negotiating health 
• \ care claims. This program should be independent from the plan. 

8. Anti-Gag Rule: Plans must not prohibit or restrict health care providers from 
communicating freely with patients regarding the patient's health status, medical care, or 
treatment options, or about the plan's utilization review requirements or financial 
incentives that could affect treatment. 

9. Prohibition on Physician Financial Incentives: Plans may not make specific payments 
to induce physicians to limit medically necessary services. 



10. Protection for Provider Advocacy: Plans may not retaliate against a health care 
provider because of a provider's use of, or participation in, a utilization review or 
grievance and appeal process. 

11. Point-of-Service Option: Plans that restrict access to providers to a closed network must 
offer individuals a coverage option that allows them to see a non-participating provider of ) 
their choice. 

12. Access to Clinical Trials: Plans must allow individuals with life-threatening diseases A 
who meet the criteria to participate in approved clinical trials. J 

13. Information Disclosure: Plans must disclose written comprehensive information about 
the plan, including benefits covered, coverage exclusions, and plan policies for exercising 
rights to benefits, in a clear understandable format to current and prospective enrollees. 

14. Nondiscrimination: Plans may not discriminate against individuals in the delivery of 
covered health care services. 



Patients' Rig 
i n 

Illinois 
What is Guaranteed? Guaranteed for Whom? 

Rights guaranteed: 2 of 14 
50-state average: 5.5 Insured 

(guaranties apply) 

6.5 million 
X Emergency coverage 
X Access to specialists 
l / Access to OB-Gyns 
X Continuity of care 
X Access to drugs 
X External review 
X Ombudsman 
• Anti-gag rule Self-insured 
X Physician incentives prohibited ( g U a r a n t i e s preempted) 
X Provider advocacy protected 
X Point-of-service option 
X Access to clinical trials 
X Information disclosure % Self-insured: 
X Nondiscrimination 50-state average: 

35% 
39% 

Patients' rights index 
50-state average: 
Illinois rank: 

9% 
22% 
43 of 50 



Not All Protections are Created Equal 
Number of States Having Passed Specific Protections 
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Protection 2 
Protection 1 Protection 3 Protection 5 Protection 7 Protection 9 Protection 11 Protection 13 

Number of States with Protection 



The Proprtion of the ERISA 
Population Covered Varies Along with 

the Number of Protections 
mmmammsmmaim msmssommm 

Protection 1 Protetion 3 Protections Protection 7 Protections Protection 11 Protection 13 

•Mr % Of Population Covered 



Consumer Protections 
Number of Protections 

S^ 1 

3-5 
|5-7 
|7-9 
19-12 
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Date: 

T O : _ . _ . 

TELEPHONE: FAX: 

FROM: Leslie B. Kramerich 
Deputy Assistant Secretary for Policy 
U.S. Department of Labor 
Pension and Welfare Benefits Administration 
200 Constitution Avenue, NW - Room S 2524 
Washington, DC 20210 
(202) 219-8233 - voice 
(202) 219-5526-fax 

COMMENTS: , ^ 

Should you experience any difficulties in receiving this transmission, please call 
(202)219-8233. V 

There are pages inclading this page. 
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We Need a Federal Patients' Bill of Rights 

America'is workers deserve a strong and enforceable patients' bill of rights. As more and more 
health care becomes "managed care," all Americans must be assured that they willjjie. treated 
fairly and provided quality health care when they need it. 

Today, millions of American workers are without many 
progress in recent years, State patients' rights laws re 
patchwork of protection. Where state laws do exist, fed 
the 127 million Americans who receive health benefits 
than 57 million Americans are not guaranteed any of t 
127 million are assured of them all. 

The only way in which Americans who receive health 
can achieve these rights is through the enactment of 
Bill of Rights. 

To assess the need for a federal bill of ri; 
laws with ten basic patients' rights (see 
residents in each state for whom fed; 
Department was able to determini 
guaranteed basic patients' rights 

rivate sector employer 
Federal Patients 

compared current state 
estimated the number of 

Ion of state laws. In this way, the 
ican workers axe currently 

Americans Deserve 

any doctor, 
ference in the 

Access to doctor-prescribed drugs. 
Access to infonnation. 
Freedom from discrimination. 
Independent review of decisions to deny 
care. 

10. Meaningful compensation for wrongs. 

Done 

In response to the rapid growth of managed care states have, to varying degrees, enacted patient 
protection laws. Some states have successfully passed comprehensive laws while others have 
been mo re limited in their action. The result is a widely varying levels of protection. Workers' 
rights depend on where they happen to reside and for whom they happen to work-
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The Average State Guarantees 
Fewer Than Five Rights 

Two states guarantee none of 
the basic lights, and just 
eleven guarantee seven or 
more. No state has enacted 
all ten basic patient 
protections. The average 
number of protections 
enacted by states is fewer 
than five of the ten. 

The most widely-guaranteed 
rights, wliich include the right 
to infonnation, a woman's 
right to direct access to 
obstetricians and gynecologists, fair coverage for emerge? 
in the doctor-patient relationship, are each guaranteed i 
rights are guaranteed in 20 or fewer states. 

2 3 4 5 6 7 8 
Number of Rights Guaranteed 

freedom from interference 
The remaining six 

State Guarantees are Uneven and 
Incomplete 

Access to Ob-Gyns 

Access to inrormatlon 

Emeraency cara 

Unencumtxirod doctor-patient relations 

Access to specialty cara 

Polnt-of-$arvice Option 

Access to drugs 

Nondiscrimination 

External Review 

Meaningful compensation for wrongs 

/arioun right: 
juararteed 
nany a s 39 
- or as few 

20 30 40 
Number of states with guarantee 

50 

Whysiates Can't Do It All 

Even i f all fifty states enact laws providing the full breadth of patient protections, millions of 
workers will be without access to these rights. This is because health benefits provided by private 
employers are governed by the Employee Retirement Income Security Act, usually known as 
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ERISA. This federal law blocks states 
from guaranteeing rights for millions of 
workers. 

Over the past 20 years, employers 
increasingly elected to "self insure" 
rather than to purchase state regulated 
health insurance policies. ERISA 
specifically places these arrangements 
outside ofthe reach of all state insurance 
and consumer protections laws. 
Recent data indicate that about 43% 
of those r eceiving health benefits 
from private-sector employers are 
now covered by such self-insured 
arrangements. ERISA effectively 
bars states from guaranteeing any of 
the ten basic rights for these 55 
million people. 

The exterit to which employers self 
insure varies significantly across 
states. New data indicate that the 
proportion of the ERISA populated 
in self-imiured arrangements. 
from less th|gjLone in ten" 
that twoJ|j^™(f perso» 
by a pr iv i^m^l^r spot 
health pkm. 

State Guarantees Blocked 
far 55 Million Amancans 

ERISA adc 
million expired by 
and fgaPCompensation < 
"""tf̂ gcge from private-sd 

ons L a c k . 

sm guaranteeing two of the ten basic even for the 72 
. insurance policies. State guarantees of independent review 
lay not apply to all of 127 million Americans with health 

iployers. 

farantee Of Each Basic Patients Right 

, in laws and rates of self insurance interact to create the current patchwork 
oi^a^^apDit^ctions. With all of those in self insured arrangements excluded from any 
guarantee of protections and most others lacking some significant elements of a complete bill of 
rights the average enrollee in an ERISA plan currently is guaranteed fewer than three of the ten 
basic rights. 

Even the most widely guaranteed ofthe rights, women's access to obstetricians and 
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gynecolojjists, is not assured for more than 65 million people with private health insurance. With 
ERISA precluding the application of independent review and compensation laws even to those 
covered by state regulated insurance policies, the full 127 million remain without these basic 
rights. 

127 Million Americans Lack One 
Or More Basic Rights 

Forthe SS million American workers and 
dependents whose employers self-Insure, state 
guarantees do not apply-

Access to Ob-Gyns 

Access to Information 

Emergency care 

Unencumlwred doctor-patient relations 

ACCUSE to specialty care 

Point-of-Servlce Option 

Access to drags 

Nondiscrimination 

Eitamal Review 

Meaningful compensation for wrongs 

For the 72 million whose employers 
purchase insurance, Quarantees vary 

From state to state. 

- r 
40 60 80 100 

Americans Lacking Guarantees (MMs) 

Would Cover Evervone 
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President Clinton Announces That Federal Employi 
Compliance with the Patients' Bill of Rights and Joins 

Urge Congrjess to Pass a Strong Enfort es 
April 9, 1 

Today, President Clinton 

Benefits Plan ComingTunyTme^f^^ 
)emocrats To Launch Petition Drive to 

)le Patients' Bill of Rights 

s announcing that the Federd Employees health Benefits Plan (FEHBP) 
^ j w r i i n g fii l ly. intn rnmWlianr.p Avith thp patinnN 1 hWVM I i j j l i l ^ Iry afUihg all 285 participating ^ f / ^ f c ' W U - K ^ 

wir annual call letter. The President -rheafeh plans to implemen new patient protectio 
made this announcement at an event in PhiladelmJiaAvith Housê afiS Senate Democratpand major 
consumer advocates and provider organization^where they launched a nationwide petition drive in 
support of a strong enforceable patients' biU/of rights. Supporters urged Congress to reject a 
watered-down, piecemeal approach to thi«iegislation advocated by the Republican Leadership that 
would leave patients vulnerable, andufged the Congress to pass a strong enforceable patients' bill 
of rights to assure patients the prcjtmions they need. Today, the President is: 

^ * T \ y Announcing That Federa^ealtlLBenefits Plan Coming Into Compliance With the Patients' 
* t ^P^ Bill of Rights for Qji^w25 per yea^Jhe President announced that today the Office of Personell 

Management (OP 
participating heal^f plans to notifying them that by the end of next year they will have to implement 
new protectionsf-including contiriuity_ofcare and information disclosure requirements. With these 
new protections ĵpombined with the protections OPM implemented lastyearn^lTiriT4fKl^ 
access-tcrgpeclal̂ ts. access to women's health specialists, and emergency room protections) 

1^FHRP tyrrnT^infVill mmplianne with the patients' bill of rightslOPM has estimated that it will 
cost health plans only $.25 per year to come into compliance wlfn the patients' bill of rights. The 
President underscored that most of the 285 plans that are coming into compliance for Federal 
employees without significant burden can offer these same protections for the private plans if 
Congress enacts legislation: r^F , • - t ^ r - i ^ r , d̂ - -L_ 

Launching a Nationwide Petition Drive In Support of the Patients' Bill of Rights. 
To urge the Republican Leadership to pass strong, enforceable legislation, today the President, 
Democratic Leaders, House and Senate Members over 100 major health care organizations are 
aunching a nationwide petition drive in support of the patients' bill of rights. They announced that 

Americans will all be able to sign a national petition through dozens of web sites thatwill_be__^^ 
centrally coordinated by Families USA. There are over XX events in XX districts^arftuncTthe ^ T L L ^ ^ 
country that are being held to help kick off this petition and urge the Republican Leadership to act. 

Highlighted Strong Patients' Rights Legislation That Would Assure Patients the Protections 
They Need. The President and the Democrats have been calling for a patients' bill of rights for 
over two years. In 1996, the President appointed a Quality Commission and made its first charge 
developing a patients' bill of rights; in November of 1997, he accepted their patients' bill of rights 
and called on Congress to pass it into law. The Democrats introduced a strong patients' rights 
legislation in the last Congress and have reintroduced their proposal this year. A strong enforceable 
patients' bill of rights would include critical protections such as: 

Guaranteed access to needed health care specialists; 
Access to emergency room services when and where the need arises; 



• Continuity of care protections to assure patient care if a patient's health care provider 
is dropped; 

• Access to a timely internal and independent external appeals process; 
• Assurance that doctors and patients can openly discuss treatment options; 
• An enforcement mechanism that ensures recourse for patients who have been harmed 

as a result of health plan actions. 

Criticized Watered Down, Piecemeal Approach Offered by the Republican Leadership. The 
President also highlighted the fact that the Senate GOP plan recently passed by the Senate Labor 
Committee, fails to include many basic consumer protections that will assure patients high quality 
healthcare. For example, it: ^ ^ M l ^ W r w ^ 

Does not assure patients access to specialists 
Leaves midfions of patients without protections, as it only applies to self-insured 
plans 

• Fails to assure that patients do not have to abruptly change doctors in the middle of 
treatment. 
Does not provide patients who are harmed or die as a result of a health plans' actions 
adequate recourse. 

Similarly, in the House, Speaker Hastert has indicated he may choose a watered-down, piecemeal 
approach^pEffieefats-areTgaa)^^^^ to pass a real bill immediately so we can provide StneTr 

^WiTRTHea-itical patient protections they have been waiting for — for far too long. 

" Q<ft'fJ» <-,.* t 
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PATIENTS' BILL OF RIGHTS 
PRESS CONFERENCE/RALLY 

LOS ANGELES COUNTY-USC HOSPITAL 
1200 North State Street, Los Angeles, CA. 

April 9, 1999 

Tentative Agenda 

Meet & greet 
8:15am Secretary Herman greeted in parking basement by Rep. Grace Napolitano and 

Xavier Becerra. Walk up stairs to hospital foyer for brief meet and greet with 
SEIU Local 660 Stewards and select members. 

Front Steps of Hospitals 

I . (8:40) Welcome 
Dr. Ronald L. Kaufinan, LAC+USC Chief of Staff 

II - (8:43) Introductions 

Grace F. Napolitano, U.S. Representative (D'34 ,h) 

III . (8:45) Alexis Herman, U.S. Secretary of Labor 

IV. (8:50) Congressional Democrats: Members talking points, Patients' Bill of Rights 
(8:50) Xavier Becerra Speaks on Bill of Rights 
(Incorporate story of victims #2. Victims standing near.) 

(8:55)Grace Napolitano Speaks on Bill of Rights 
(Incorporate story of victims #1. Victims standing near.) 

Napolitano introduces Annelle Grqjeda 

IV. (9:00)AnneUe Grajeda, General Manager, SEIU Local 660 
-County Worker 

Napolitano introduces Aftgie Millan 

(9:05) Angle Millan, Rn, MSN, President, L A . Chapter of National Organization of 
Hispanic Nurses 

V. (9;08)Close: Grace Napolitano 

V I . (9:10-9:30) Press Availability (in designated area to thc side) 

Rally Attendees: 100-150 

SEIU Local 660 LAC+USC Medical Students 
SEIU Local 434 Joint Council of Interns and Residents (JCIR) 
SEIU Local 535 
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US HEP NAPOLITANO 

• WASHINBTON OFFICE: 
1dQ7 LONGWORTH BUIUHNG 

WASHINOTON, DC2051S-0534 
(202! Z2S-52M 

FAA; (202) 22B-0027 
S-mall: gratM&mail-hoitta.Qov 

wabsiie: httpVAwwvv.nauEe.gov/napnlitano 

Q OiETRlCT Ort ice 
1712 W. BEVBU_Y BLVD.. «201 

MoNTEBELiO, CA 60640 
(323)726-0112 

FAXI (323) 75&-4113 

Congrefis of ttie ̂ mtcb t̂atts 
iloufie of ̂ epredentatibes; 

GRACE F. NAPOLITANO 
34TH DISTRICT OF CALIFORNIA 

121003 
IgJUUl 

RESOURCES 

WATCH AMO PDWEP 

SMALL BUSINESS 
TAX, FINMJCE AND EXPORTS 

April 7, 1999 
UPCOMING EVENT ON April 9,1999 

MEDIA CONTACT: MICHAEL J. TORRA 
PHONE: (323) 728-0112 

MEDIA ADVISORY 

U.S. LABOR SECRETARY ALEXIS HERMAN AND 
MEMBERS OF CONGRESS NAPOLITANO AND BECERRA HOLD 

PATIENTS' BILL OF RIGHTS PRESS CONFERENCE 

Congresswoman Grace F, Napolitano -will host a press conference in support ofthe 

Patients' Bill of Rights on the front steps of LA County + USC Medical Center's General 

Hospital, 1200 N. State Street, Los Angeles, at 8:30am on April 9, 1999. 

The press conference will feature U.S. Secretaiy of Labor Alexis Herman, U.S. 

Representatives Grace P. Napolitano (D-Norwalk) and Xavier Becerra (D-Los Angeles), 

and SCIU Local 660 General Manager Annelle Grajeda. The Hispanic Nurses 

Association President and a high-level ataff member of LA County + USC will also 

participate. 

The press conference, which is expected to last 30 minutes, will be immediately followed 

by press availability with the labor Secretaiy and Members of Congress. 

Ia the event of inclement weather, the press conference and availability will be held in the 

foyer to the lobby of the General Hospital (at the top of the steps). 

- - END - -
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