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Fax Number; 202-371-5950

FROM: BERYL F. ANTHONY, JR. CLIENT/MATTER: 102642.2
DATE: Wednesday, October 27, 1999 2:36:32 PM

Please Deliver as Soan as Passible To:

RECIPIENT:  Chris Jennings
COMPANY: The White House
FAXNo.: 456-5557
PHONE No.:

Total number of pages including this page: 08

COMMENTS;
Chris -

Thanks so much for taking the time this evening to discuss
our serious concerns with the proposed "user fee" (excise tax)
to be imposed against attorneys who undertake the difficult
representation of the disabled indigent. I am attaching several
materials that make the case even more emphatically than I did.
The underlying bill is very important, and should be paid for
with an offset that doesn't hurt the disabled -- such as that
proposed by Rep. Matsui at the Ways & Means markup. [am
certain that the Administration can weigh to influence the
conferees to correct this injustice and help the disabled return
to work with their medical needs insured without jeopardizing
their ability to retain the legal counsel so critical at the
beginning of their rehabilitation. I look forward to hearing
from you on whatever else I might do to assist you in this

effort.
Beryl
IF YOU DO NOT RECEIVE ALL THE PAGES, PLEASE CALL OUR FAX OPERATOR AS SOON AS POSSIBLE.
THANK YOU,
202-216-8669

The information contained in this facsimile message is attomey privileged and confidential information intended only for

the use of the individua] or entity named above. If the reader of this message is not the intended recipient, or the employee or
agent responsible to deliver it to the intended recipient, you are hereby notified that any dissemination, distribution or copying

of this communication is strictly prohibited.

If you have received this communication in error, please immediately notify us by telephone, and return the original

message to us at the above address via the U.S. Postal Service. Thank you.
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WORK INCENTIVES BILL WOULD BE HARMED BY "USER FEE"

Reliance on a "user fee" assessed on attorneys' fees in Social Security cases to fund the important
work incentives bil] is very poor policy. It would hurt many of the very people that the work incentives
legislation is designed to help. The Administration's proposed "user fee" should not be used as a funding
mechanism for this bill.

Is Legal Representation Important?

Unfortunately, it is clear that Social Security's disability determination system has become far too
complex for many claimants and their families to successfully navigate on their own. Those claimants
whose applications are denied at the initial level find a daunting and often bewildering task before them as
they begin the hearings and appeals process (which can go all the way into the federal courts) to obtain
the benefits to which they are entitled.

SSA's own statistics are that represented claimants fare considerably better at administrative
hearings than do unrepresented claimants. (In 1998, 57.6% of claimants represented by an attorney were
awarded benefits at the hearing level, in contrast with 35.7% of claimants without an attorney.) It is
certainly understandable that many claimants choose to hire knowledgeable lawyers to fight for their cash
benefits and Medicare coverage.

What Is The "User Fee"?

By law, the Social Security Administration withholds 25% of past-due benefits of a successful
claimant who is represented by an attorney. The Social Security Administration sets the amount of the
attorney's fee. The law then requires SSA to pay the authorized fee from the claimants' past-due benefits
directly to the attomey. This has been a fixture of the law since 1965, as a means to ensure the
availability of attommeys for claimants who want to have legal representation.

The proposed user fee would be assessed whenever SSA performs this withholding and direct
payment. Although called a "user fee," it is in fact a tax. It would be calculated as 6.3% of the amount of
the attorney's fee. Since the cost for the agency to write the attomey's check is the same in every instance,
regardless of the amount of the check, it is impossible to characterize this proposal as anything other than
a tax.

What Would Be The Impact Of This "User Fee"?

State ethics rules in many states prohibit attomeys from paying expenses in cases without an
understanding that the client is ultimately responsible for payment of all expenses. In these states, it
appears that the client would be responsible for payment of this "user fee."

In other states, the attorneys would be responsible for paying the fees, thus reducing the amount of
their already regulated fees. Imposition of this tax may well drive attorneys away from this practice;
many do maintain that this is SSA's real goal. The result will be that people with disabilities could find
themselves unable to obtain knowledgeable representation. With so much on the line for these workers
and their families, this outcome is simply unacceptable.

10/6/99
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The Honarwble J. Donnis Hastert
Spaaksr

U.S. House of Representatives
Waahington, DC 20515

Detr Speaker Hagterc

The underaigned merber organizations of the Cansartham for Citizens with
Disabllivies Task Forces on Social Seaurity and Employmeat and Training are
pleased to see work inceatives legislation on the verge of pasasge on the House floor.

We appreciaze all of the work that you and the Members of the Ways and Maans and
Commerce Committees have put into resolving munescus izsaes that have erisen in
the legislation ‘Howeve, as the legislation is addressad by the Rules Committze and
mdbrnﬁmrmmb«hwemunummmmmuube

- resolved. Spedifically, we urge you 10 casure:

o Inclasion of the Medicald provisions as marked-up by the Commeres
Committes, pardeularty inclurion of fanding for the demoastration and
State grant programs as mandatory funding, rather than discretionary
fanding. The @saetionary funding approach for Medicasd programs is
unaccaptable because it will make the provisioas inaffective.

o Iscdusion of pay-fars for the eatire bill that are acceptable ¢o people with
disabidities. Cusvently, the attoraeys’ fees provisian and tha amrent draft of the
Madicald/education services peovisions sre unscreptable becuuse they will harm
people with dissbilities.

All partics to this effort — the President, the House of Representatives, and the
Senste ~ must come together ta enact legizlation that fulfills the prernise of the
Work Incentives Improvement Act and does not hans thaee peopls with

disabilities whom the bill is designed to assist. We can only support a final bill
that reeolves the above issues. -

We pledge 0 contims t0 work with you t0 resolve these important insues 30 thae
peopie with disabilitles wil! have barriars ta work remaved. We hope to be able to

moxsmxw,!d-mz-w;bcm-ummm-utsuxn-m-m
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join with you, the Senais, and ths President ta celebrating enactment of & bill that

truly works for people with disabilities. .
Sincerely,
Metilot
Marty Tony Young . Paul Seifert
The A:: of the US UCPA _ IAPSBS

Co-Chairs, CCD Task Foroa an Social Security

. Chairman David Drejer Ranking Member Joe Moakley
= mmu?li‘l‘ln:mh« . Ranking Member Charles Rangel
Chainnan Tom Bliley Ranking Msmbar John Dingell

On behalf of : (UPDATED LIST)

AIDS Actica _

Alliance for Rehabilitation wa'udms.(NRCAIARCA)
Amenican Network of Commmunity Options and Resources
mmmeﬂmDeﬁamwmmmma

stional Association of Protection and Advacacy Systems
gﬂimlrmwonmubhhu
NISH )
Veterans of Amenca
The Arc of the United States
United Cerebral Palsy Associations
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Propnand: Ueer F

To impose & 6.3 percers fee on paymants to momays is wroag for the fnllowing reasons:

Whan samenne succassiully appeals an S5DI denfal and receives sn swand of buck bene=fits,
that decision essentially maana that the individual is cligible and that the Social Secarity
Administration thould heve swarded thosa hanafits. Applying a foc aguinat that agverd is
esyentinlly penalizing the daimant for demonstreting thet SSA was wrong.

The attoencys’ foes payment system was put into the Title I progrum as a way of egsainy that
claimants have sdeguate representation during the'progreas of their cases. Siuce Title I bagefits
¢annot, by law, be astashed, an attamey cannot collect a fee Som 3 muccassfil clisnt if tha client
bas only Sodal Secaxity income and reflises 1o pay. Ensuring thar the axormeys gee paid belps
ensre thet there is 2 pool of private attorneys whq srs willing aad have the expertias to parse
clajxnants casos. ' :

Someone who appliea for SSDI snd is eventually awarded benefits has had the requisite FICA
{axes paid into the Social Becusity system end theaeby is entitled to the Social Segurity benedit.
The adrainistrative costs for establishing eligibility should be paid by the system, not the
bemeficisry. SEA's dutiss in approving the attornays' fees wnd jn sending checks w the
appropriate amounts to the claimant and to tha stumey should ba sean as part af tha
administrative casts of the system, paiticularly sinbe claimants view thesc Gascs as BoCsIssty
bacmiss BSA's system has foiled o avrard eligibility where eppropriate.

State legal athics rules may forbid anéraeys from paying ¢liem expenses, in which case s
Social Security claimant mey heve to be responnitile for this additional fee, This penalizes the
cinimant, not the lawyer, : i

The longer ap appeal lasts, the greuermyhe the back benefits aovarded and the: Ajghar will bu
the fou sspasped againm tha claimant's represantative. This could davnpen vy enthusiasm of
lawyers to take complicated cases that might take a long time to adjudicate.

This propoual by the administratian has been largely rejacted by some Mambers of Congross as
B “tax” and by others as an improper fec on beneficiarics. Why bring o a tired retread of en
idex that is not viewed Fvorably by many {n Congress, Is opposad by the dissbiljty commmnity,
and hurts the very people that the work incentivesbill is trying to help?

October 13, 1999
Bociel Security Task ¥Forcs

+

1730 K Stmet NW, Buite 1212 » Watiagian, DC 20006 » mn 202-785-3362 « 2ax 46704179 + CED@rmdxnnt « wewwac-dog
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October 14, 1999

The Houorable Bill Archer The Honorable Charles B, Rangel
Chairman Ranking Member

Committee on Ways and Means Committee on Ways aid Means
U.S. House of Representatives U.S. House of Representatives
Washington, DC 20515-4315 Washington, DC 20515-4315
Dear Gentiemen:

I am writng on behalf of the Federal Bar Association to express our
opposition to efforts to fund H.R. 3070, the “Ticket to Work and Work Incentives
Improvement Act of 1999, with funds derived in part from “user fees” assessed
on attorney fees in Social Security Disability Insurance and Supplemental Security
income disability cases.

Under the terms of the bill, a “user fee” would be inposed when the Social
Secunity Admunistration has approved and certified direct fee payment to attorneys
(from past-due benefits payable to bencficiaries) for their representation of
claimants. The proposed fee would be computed at a rate of 6.3% of the fec paid
10 attomeys who use the statutory witholdmg and direct fee payment mechanism.
The user fee cormrelates to the Social Sccurity Administration’s alleged costs in
administering the attomey fee witholding and payment mechanism.

The Federal Bar Assaciation has opposed the assessment of user fees on
Social Security attorncy fees since 1998, when the White House first proposed
their use in connection with itx fiscal year 1999 budget proposal. The FBA on
April 15, 1998, through action by its National Council, adopted a resolution in
opposition to the asscssment of user fees in Social Security and SSI cases,
recognizing that yger fecy gre “likely to seyercly and adversely impact the ability
of claimants to obtsin legal repreacntation.” A copy of the Uunderlying FBA
resoluton is attached.

OCT-20-99 WED @9:08 AM P.a2
‘FROM ! Panasanic FAX SYSTEM PHONE NO. Oct. 19 1999 @5:27PM P2
T 7 — e —
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FROM @ Panasonic FRX SYSTEM PHONE NO. ot - —mdflgte 191999 €5:2AMMP
Page Two

The mefn'oérstﬂp of the Federal Bar Agsociation includes attormcys
involved in the public and private sectors of Social Security disability
adjudication, including claimant representatives, administrative law judges, SSA
staff attorneys, U.S. Magistrate Judges, District Court Judges and Circuit Court
Judges. It is their considered judgment that the imposition of user fees will
ultimately harm the interests of Social Security claimants, not help them. arc
likely to have a chilling cffect on atioruey representation and to I*scouxa'ge
attomeys from representing claimants in these mattera. These fees ave likely to
drive attorneys out of this arca of practicc, leaving claimants without competent
representation in these cases, which are of crucial importance to claimants and
their families. The capacity of many attorneys to provide pro bono representation,
such as to disabled children in SST cases, also will be severely duminished.

I call upon you to oppose the inclusion of any provision m HR 3070 which
would establish user fees assessed on attorncy fees in SSI and SS disability cases.
Thank you for your consideration of our views,

Sincerely,

Gt A G

Jackie A. Goff
National Presadent

¢¢; Rep. E. Clay Shaw, Jr.
Rep. Robert T. Matsui

An
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NATIONAL ORGANIZATION OF |
SOCIAL SECURITY CLAIMANTS’ REPRESENTATIVES
(NOSSCR)
6 PROSPECT STREET
MIDLAND PARK, NEW JERSEY 07432
NANCY G. SHOR (201) 44a-1415
EXECUNVE ORECTIOR (800) 431-2604

FAX: (201) 444-1823
BARBARA R. SILVERSTONE
SIAFS ATIOWNEY

SoeCioR, SOVERNMENT AFSaRS Work Incentives Bill: Opposing the User Fee

Ociober 20, 1999

The Work Incentives Improvement Act of 1999, passed by the House of Representatives on
October 19, contains a 6.3 percent tax to be asgessed against attomeys who represent Soctal
Security claimants. The Scnate’s version of the Work Incentives Improvement Act (S. 331)
contains no such provision,

On behalf of the 3,500 members of the National Organization of Social Security Claimants’
Representatives, we urge your opposition to this user fee, and your support for including an
available alternatc Medicare offset as a revenue source for the Work Incentives Improvement
Act, This Medicare partial hospitalization offset is the Matsuj-Stark amendment that was
offered during the Ways and Means Committee’s deliberation. By substituting this revenue
source for the user fee, the work inceatives bill resnains fully funded.

By law, the Social Security Administration withholds 25% of past-due benefits for a
successful claimant who is repreaented by an attorney. The law then requires SSA to determine
and pay the authorized fee from the claimant’s past-due benefits directly to the attomey. This
has been a8 fixture of the law since 1965, and serves as a means to ensure the availability of
attorneys for claimants who want to have legel repregentation. The proposed 6.3 percent
azsessment would be withheld from the attomey’s fee each time SSA cuts a statutorily
mandated check. Since the cost for the agency to write these checks is the same in every
instance, regard)ess of the amount of the check, it is impossible to characterize this proposal as
anything other than a tax.

If imposed, the 6.3 percent tax will ultimately hurt the very people with disabilities whom
the Work Incentives legislation i3 designed to help. It will have a definite chilling effect on the
ability of claimants to retain legal representation, These cases are often very time-consuming
and never very lucrative. By decreasing attomncys’ fees by 6.3 percent, fewer attorneys will be
willing to take these cases.

For these reasons, we join the Consortium of Citizens with Disabilities (copy attached) in
opposing the user fee. Imposition af this tax may well drive attomeys away from this practice,
an outcome that many maintain is SSA's real goal. Tragically, the result will be that people
with disabilities could find themse}ves unsble to obtain knowledgeable representation when
they need it most. 1f this Congress is going to raise taxes at all, it is simply unacceptable that it
be done in a way that harms those with so much on the line.

GOVERNMENT AFFAIRS OFFICE: 1101 14h Street, N.W., Sulte 400, Washington, D.C. 20005 « (202) 2160030 = Fax (202) 2160034
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. SENATOR BLANCHE LINCOLN

State of Arkansas

Phone: 202-224-4843
Fax: 202-228-1371
Little Rock Office
Phone: 501-375-2993
Fax: 501-375-7064
1-800-352-9364 (In-State)
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MEMORANDUM TO CHRIS JENNINGS

From: Mac Campbell

Date: October 26, 1999

RE: ALTERNATIVES FOR A 6.3% “USER FEE”

I appreciate your taking the time to speak with me this moming. Thank you in advance for
regarding Senator Lincoln’s apinions. For purposes of brevity I have attached only two points,
By the way, I have been told that your Elaine-made cupcakes will be baking by mid-week.

The “Partial Hospitalization” pay-for:

The Democrats I have spoken with on the Senate side have told me they support the position of
Rep. Matsui and the Ways and Means Democrats. The Democrats on Ways and Means offered a
“Partial Hospitalization™ pay-for that would actually score higher than the lawyer tax. From what
I understand, the “Partial Hospitalization” pay-for is a fraud elimination and would be much less
controversial than an arbitrary percentage fee on legal representation,

This “Partial Hospitalization” fraud slayer was included in the White House budget and is, in
fact, non-controversial, Further, Rep., Thomas is apparently planning to use it to pay for one of
his initiatives if it is available at the time. I see no reason to give it to him. Why should
Congressional Democrats have to labor with the controversial pay-for on a popular bill when the
cakewalk pay-for is there for the taking? Using the “Partial Hospitalization™ pay-for is the
position of the House Ways and Means Democrats and the position of the Democratic offices I
have spoken with in the Senate. In short, if the bill stands with the “user fee,” we are acting to
the needless peril of traditionally Democratic constituencies, and we are going to hear about it.

If we must have a fee:

Using a non-variable fee (ex. $20 each) rather than a percentage wounld be less arbitrary, and
would comport with the SSA’s goal of paying for the bureaycratic costs of the withholding
process. It doesn’t follow that a $2000 check processed by the SSA costs $126 to draft and mail
but that a $500 check only costs $31.50.

Further, if withholding was expanded to SSI, it would allow greater legal access to the less
fortunate, and would expand the base for any new fees. Surely this would greatly increase the
OMB score. Several attomeys I have spoken with have told me they frequently never see any
money when they do SSI work. One gentleman in particular didn’t blame the destitute people
for leaving their lawyers out of the circle. He thought it was “irresponsible™ not to streamline the
working withholding system for Title II disability and expand it to SSI. Many attorneys wholly
avoid SSI work because they know they won't get paid. Lawyers, like government workers,
can’t and shouldn’t have to work for free.
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CHI1LDREN AT RISK:

School-Based Health Care Services For Poor Children
Funding In Jeopardy

One of the most significant problems in providing health care to our mation's poor and
medically needy children is identifying them and placing them in public programs where
medical services can be appropriatcly delivered. The President has also emphasized that
there are an estimated 3 million children in the U.S. who are Medicaid eligible, but who are

not receiving medical services when he receatly amnounced bis new Medicaid outreach
initiative for children.

Over the past several years, school districts in 35 states participate in the Medicald
program as part of either the school based health service imitiative or the school
administrative ontreach program. States such as Texas, New York, Illinois, Mfchigan,
Florida, and Texas have worked with their state Medicaid agency and the Health Care
Financing Administration (IICFA) to implemeant very successfal programs.

The Work Incentives lmprovement Act of 1999 (AR 1180) passed the House of
Representatives on Qctuber 19, 1999, Section 407 of this bill will in effect, substantially
eliminate the participation of schools in the Medicaid program.

The provisions contained in section 407 upon enactment will:

1. lnvalidate virtually every existing claims processing contract with consequent massive
disruption in school finances;

2. Jeopardize existing programs which have been In operation for up to four ycars in
oumerous stales:

3. Terminate in any meoxingful way the billing to Medicaid of special education
transportation service; and

4. Impose onerous requirements that will make it impossible for schiools ta provide school
bascd medical services for those children who are managed care enrollees.

The provision in question has been estimated to generate an average annual savings of $14
million ($70 million over five years). This leve! of savings is minimal. In addition, the

spirit of section 407 is wholly inconsistent with the Clinton Administration’s policy towards
children. '

Given the widespread devastating consequence of these provisions in H.R. 1180 (Section
407), these sections should be dropped from the bill.
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Beryl Anthony asked me to forward the attached document to you. It W &i l
contains a side-by-side critique of the excise tax on attorneys in

the House version of the Work Incentives Bill (HR 1180), and our

suggested alternative. Please call either Beryl or myself

(371-5954) if you have any questions. Greg Smith
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THANK YOU,
202-216-8669

The information contained in this facsimile message is attorney privileged and confidential information intended only for
the use of the individual or entity named above. If the reader of this message is not the intended recipient, or the employee or
agent responsible to deliver it to the intended recipient, you are hereby notified that any dissemination, distribution or copying
of this communication is strictly prohibited.
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EXCISE TAX ON SOCIAL SECURITY CLAIMANTS' REPRESENTATIVES
MUST BE REMOVED FROM THE WORK INCENTIVES BILL (H.R. 1180)

Section 406 of the Work Incentives Improvement Act of 1999 (H.R. 1180, passed by the House of Representatives 10/19/99),
seeks 1o raise reverme by imposing a 6.3 percent excise tax on the fees of attorneys who represent Social Security claimants.
According to the Social Security Administration, this so-called "user fee" is needed to offset the cost to SSA of paying claimants'
representatives under the withholding and direct payment mechanism that was mandated by Congress in 1965. Advocacy groups for
the disabled community have opposed this fee because it will serve as a disincentive for attorneys to take disability cases, leaving
claimants — many of whom are physically or mentally incapable of representing themselves -- to navigate an extraordinarily complex
bureaucratic system on their own. Because the 6.3 percent "assessment” is flawed public policy for a number of other reasons, an
altemate proposal — aimed at addressing the myriad problems with the current system — is outlined below.

User Fee- SSA will imposc a 6.3
percent assessmend againsi any
attorney’s fee withbeld and paid
from claimant's past dne benefits.
(§406(a))

The 6.3 percent rate bears no
relationship to the actual cost af
writing a check. SSA has never
given an accounting of these costs,
and the nmmbers onits advocacy
document for the bill do not add up.
Acvording to SSA's 1997 figures,
the 6.3 percent tax will raisc $30.8
million per year — nearly $11
million more than SSA's supposed
$20 million per year cosl for writing
checks.

Furthermore, the cost for SSA to
write a check does not change based
on the amount af the check, and a
percentage-based "assessment” is
whally inappropriate.

Joint Check - Make checks for past
due benefits payable to both the
claimant and the attomey of record,
who then split the proceeds as
directed by statute.

Processing Fee - Attameys who use
the withholding and direct payment
mechanism nmst pay a processing
fee of $25 per check.

Peaformance criteria - The $25
processing fee only will be imposed
il the SSA delivers the benefiis/fee
check within 45 days.

This eliminates bureancratic
surplusage — instead of writing two
checks, SSA need write only one.

Recognizing that some Icgitimate
processing costs may remain after
consolidating the two checks into
one, this fec is pegged at the actual
cost — nol a percentage that has no
basis in reality.

If attorneys are going to pay for a
service, il is only fair that that
service be adequate. Currently, SSA
routinely takes more than a year to
pay past benefiis and fees. This
provision will incentivize SSA to
operate more efficiently, and will
benefit the claimants as well.

TTMYI YA X TTAAN AT Y 4

NN N PiAT

L Yo BN o

TNY T

kS e d

VY JA 1R TAar



Amount - After calendar year 2000,

This gives the Commissicner

Commissioner can adjust 6.3 breathtakingly broad amthority --
percent rate to whatever rate he without any type of review — to Delete.
deemns appropriate. (§ 406(a)) unilaterally raise this tax, and thus fo
remove attomeys from the Social
Sccurity syslem.
Prohibition - Assessment cannot be | Ethics rules in several states prevent
directly or indirectly paid by an attorney from paying any
claimart. (§40G(a)) litigation fecs for a client. In those
states, attomeys will be faced with a
Hobson's choice -- whether to ' Delete.
comply with their ethical canons and
secure reimbursement of the fee
from the claimant (and thereby
violate this law), or to not accept
Social Security clients at all.
Extend to SS1 - The withholding Cumrently, the withholding and
and direct paymeni mechanism will | direct paymeni mechanism only
be expanded such thal it is available | applies to disability (Title II) claims.
for supplemental security income By expanding this system to include
(SSI) claims as well as disability SSI claims, Congress will strearnline
claims. SSA's various fee programs, expand
the access of SSI claimants to
representation arxl generate more
processing fec revenne.
Raise Fee Cap - Institute an Because the fee cap has not been
antomatic inflation adjustment for adjusted since 1991, more and more
the statutory fee cap that is tied to attorneys are forsaking the fee
the automatic adjustments made agreement process in favor of the
periodically for Social Security time-consuming, labor-intensive fee
beneficianics. petition process. By adjusting the

cap for inflation (which wonld move
the cap from $4,000 to
approximately $4,900 in arrent
ddllars), more attomeys will use the
simplified fee agreement system,
thereby maximizing efficiency.
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As is obvious from this outline, this issue is very complex and will have severe consequences on the ability of Social Security
claimants to obtain the benefits to which they are entitled. Accordingly, two other options exist. First, Congress could replace the
"assessmemt” pay-for with the less controversial "partial hospitalization" pay-for that was considered during the Ways and Means
Committee's mark-up of the Work Incentives Bill. This reverme-raiser is non-controversial, will reduce fraud and abuse, and has been
scored as raising more revenue than the tax on attorneys. Second, Congress could direct the General Accounting Office to study the
costs and processes of SSA's withholding and direct payment system. Armed with such a study, Congress could then examine the
issue in greater depth and emact more meaningful reforms.
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