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L3024
THE WHITE HOUSE S FER S 0o
WASHINGTON S
.February 4, 1999
MEMORANDUM TO THE PRESIDENT
FROM: Bruce Reed, Chris Jennings, Elena Kagan, Dan Marcus (Counsel’s
Office)
SUBJECT: Grjalva yv._Shalala

John Podesta held a meeting last night with staff from the DPC, Counsel’s office,
OLA, OVP, OMB, and HHS to discuss whether the Solicitor General and HHS should
petition the Supreme Court for a writ of certiorari in Grjjalva v Shatala, The cert petition,
which 1s due on Wednesday, would seek to vacate a decision (1) holding that Medicare
HMOs are “state actors™ and, as such, required to provide enrollees with constitutional due
process and (2) requiring the Secretary of HHS to ensure that all Medicare HMOs comply
with specific notice and hearing requirements when seeking to deny or reduce medical
benefits. -

You previously noted (on a copy of a New York Times article attached to this
memo) that this is a “tricky issue,” and your comment, if anything, understates the difficulty
and political sensitivity of the decision. HHS objects to the administrative burdens that the
district court’s injunction imposes and worries that these onerous requirements -- as well as
the fear of being subject to other constitutional standards — will drive some HMOs from the
Medicare program. Many Congressional Democrats and health advocates, however, believe
that contesting the ruling below will undermine our effort to enact patients’ rights
legislation and perhaps threaten federal enforcement of Medicaid requirements.

Background

In Grijalva, a nationwide class of individuals enrolled in Medicare HMOs alleged
that the HMOs were failing to provide the notice and appeal rights guaranteed by the Due
Process Clause of the Constitution. The district court (Judge Alfredo Marquez) agreed
that Medicare HMOs were state actors and, as such, required to provide constitutional
due process; he also found that the notice and appeal procedures then in existence failed
to meet constitutional requirements. The judge issued an injunction specifying precise
notice, hearing, and appeal procedures, including a requirement that review of an HMO’s
decision to deny, terminate, or reduce services take place prior to implementing that
decision. The injunction also commanded the Secretary to terminate contracts with any
Medicare HMO failing to comply with these requirements. The District Court stayed this
injunction pending completion of the appeals process, so the injunction has not yet gone
into effect.
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While the Secretary’s appeal of the District Court’s decision was pending, Congress
(in the Balanced Budget Act) overhauled the Medicare HMO program and the Secretary
issued a new set of regulations governing Medicare HMOs. Although the new statutory and
regulatory scheme provided Medicare enrollees with far greater protections than the original
scheme, a panel of the Ninth Circuit upheld the District Court’s decision. The Ninth Circuit
panel agreed with the District Court that Medicare HMOs were state actors, required to
provide constitutional due process, and that the procedural rules in effect at the time of the
District Court’s decision failed to meet constitutional standards. The panel declined to
consider whether the new procedural rules met constitutional requirements and thus
rendered the injunction unnecessary, noting that the Secretary could petition the District
Court for a ruling on this issue. Concerned about the basic state action issue, the Secretary
chose instead to seek a rehearing en banc (which the full Ninth Circuit denied) and now
seeks a writ of certiorari.

The Solicitor General’s draft cert petition (which we can give you if you want it)
notes first that the principal legal issue in Grijalva (whether Medicare HMO:s are state
actors) is very similar to an issue now before the Court in American Mutua] Insurance Co.
v. Sullivan (whether workers’ compensation insurers are stafe actors); hence, the SG says,
the Court should hold the petition in Grjjalva pending the Court’s decision in Sullivan,
Although this point could be made very simply, the SG’s draft uses if as a launching pad to
argue the merits of the state action issue; the petition argues for almost 10 pages that
Medicare HMOs are not state actors, The SG apparently believes that this extended
discussion is desirable to ensure that the Supreme Court appreciates the importance of this
case (and therefore holds the petition for Sullivan) and to influence the Court’s writing of
the Sullivay opinion (so that the decision there effectively forces the district court to lift the
mjunction). ' :

The draft petition argues next that the new statutory and regulatory scheme
governing Medicare HMOs — which, as noted, provides greater protections than the original
regulatory scheme, although some lesser protections than the injunction -- effectively moots
the legal challenge adjudicated by the lower courts in this case. The SG thus asks that after
holding the petition for Sullivag, the Court vacate the judgment below and remand the case
for consideration of any challenge to the ngw statute and regulations in light of the Sullivan
decision.

Discussion and Options

. HHS believes that the District Court’s injunction imposes a burdensome set of
notice and hearing requirements, inconsistent with the Department’s current policies and
unnecessary to protect Medicare enrollees. HHS notes especially the obligation on health
plans under the injunction to give extensive notice to enrollees of changes in service and to
continue providing services during the appeals process (effectively forcing HMOs to eat the
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cost of these services even if the HMQ’s initial decision was proper). HHS believes that
these additional notice and hearing requirements will increase costs to Medicare HMOs and
perhaps drive some out of the Medicare program, in addition, HHS worries that Medicare
HMOs will incur other additional costs in the future if they continue to be viewed as state
actors. Finally, HHS notes that the injunction imposes considerable administrative burdens
on the Department itself, because the district court ordered it to monitor Medicare HMOs’
compliance with the injunction and to terminate the contracts of non-complying HMOs.

But this position -- and these arguments -~ place the Administration in an awkward
position when it comes to pushing Congress to enact a Patients’ Bill of Rights. Although
the patient protections at issue are different, the Department is making the same kind of
arguments against the injunction that private health plans routinely make against the Bill of
Rights: that the added protections are excessively burdensome and would raise medical
costs without improving the guality of patient care. Of course, the requirements in the one
case were imposed by a court, whereas in the other they would be imposed by Congress.
But this difference is unlikely to make much of a difference to our critics. In insisting on
Supreme Court review of the judgment below, we would be giving credence to the health
plans’ view of regulation, while making ourselves vulnerable to the charge of hypocrisy.

Perhaps more important, many advocates and some Hill Democrats are worried that
our arguments on state action will undermine the Medicaid entitlement. If Medicare HMOs
are not state actors, then Medicaid HMOs probably are not either. Although it is possible to
make distinctions between the Medicare and Medicaid programs with respect to state
action, even HHS admits that these distinctions are strained and may not be convincing.
What is more, the enforcement of Medicaid guarantees depends on whether participants in
the system (such as HMOs) are state actors in a way that the enforcement of Medicare
guarantees does not. Whereas the Medicare statute has built-in enforcement mechanisms
that are unaffected by the state action issue, the Medicaid statute has no such mechanisms:
federal enforcement relies largely on Section 1983 suits, which can enly be brought against
state actors. We fought hard, in the Medicaid block grant debate of 1995, to maintain this
right of action for Medicaid violations, and we should be reluctant to start down a road that
could make it less effective.

We are now considering three options. The first option is to file the cert petition
drafted by the SG’s office. The second option is to file a stripped-down version of the cert
petition, simply making the point that Grijalva and Sullivan are related and asking the
Supreme Court to hold the former for the latter. Because this kind of petition would not
explicitly argue that Medicare HMOs are private actors or that the district court erred in
issuing its injunction, it would inflame advocates less and insulate us somewhat from the
charge of hypocrisy. As noted above, however, it might also be less effective in getting the
Court to dispose of both this case and Sullivag in the way that stands the best chance of

‘overtuming the injunction. The third option is to decline to file any cert petition and instead

return to the district court to argue that it should lift (or modify) its injunction in light of the
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new statute and regulation. Under this approach, we would say nothing now about the state
action issue -~ although if the Supreme Court later decides Sullivap in a way that is relevant,
we could ask the District Court to reconsider its injunction in light of the decision. This
approach best protects our position on the Patients® Bill of Rights and poses the least threat

to the Medicaid entitlement, but it is probably the least effective way of helping HHS to
escape from the district court’s injunction.

Secretary Shalala favors the first option, but she recognizes that this is a difficult
decision. We are almost sure that Shalala would prefer the second option to the third,
although she has not yet considered this issue. The Solicitor General believes that the first
option best protects the govermment’s broad interest in entering into contracts with private
parties, but our sense is that the SG is largely taking its direction in this case from HHS.
We have not yet discussed with the SG whether he would prefer the second or third options
and cannot guess how he would come out on this issue. The DPC and Counsel's Office
believe strongly that we should not choose the first option. All of us think that either the
second or third options would be acceptable, with Bruce and Dan leaning slightly to the
second and Chris and Elena slightly to the third. We expect that John will talk to you about
this matter after you have had a chance to read this memo.
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Rﬁlings on Medicare Rights Split White House

By ROBERT PEAR

WASHINGYON. Jan. 11 = A bitier
dispute has hroken aur withip the
Chnign Adotiistracion gver the Jeanl
vights of  Medicare  benaficiares,
with seme atfiQlals 1eying ta limt
those rights even as Presdent Clin-
ton yraes Cangress ta asiablish new
procectiens for millions of ocher pa-
tients with privgie health nsuranea,

Al issue are Federa court rulings
thar uphelg che rghes of Gix milliod
Medicare beneficarics I health
malenanee argInizanons.

A Federal gistiet judge in Tugson.
Ariz, snd e United Stacgs Court of
Appeais for the Nuieh Cirguit. In San
Frangisco. saud such parients have a
congtituCional right 0 receive writs
ten notices and hearings ob any deni-
al of medical services. because the
H.NLQCs were actng an behalf of tha
Covgrmment.

Medweare offic1als are urging Don-
na B Shalals. wthe Seercrary of
Health and Human Services. to ap-
peil e decizun to the Syprema
Caurt, Bul other Admmgsrracion orfl-
cidls. who work an legislariye atfairs
and dumestic policy, sirenuausly op-
pose any appeal, saying the Adminis-
raton will Yook ridiculous and will
vutrage conzumar groups and Demeo-
erats m Congress.

The argumeats are set forth In
conilgennal memorandums thar pro-
vitle 3 rare ingight into the legal and
pelitieal congideratians that shape
the Covarnment's dacisions on litiga-
uon before the High Court They
seem (0 pornllel (e argumonts
made [or and agamst a “patient’s
Sell of rights™ like the one proposed
by alr. Clintan,

Medicare officlals argue thar the
lawer<oury orders intrude on their
abilivy ta &t Medicare policy. and go
Much turcher thian necesasry o pro-
tect elderly patients. ~The appeals
process required by the digtrict court
<ould impose g1gnificans administras
nuve aad financial burdens on health
plans.” raising coses by $4.70 u per-
son per monih. or a rtawal of K
nulbian 3 yenr. said A menvorandumn
by Medicare afficiale

undar the luwerconrt orders.
H.M0.S mudl provide 3 wTIben no-
lice whenever a service raquested by
4 pacent or 3 goctor s denled. or 3
course of treumon |6 reduced or
terannaced,

. Under s standard, beneficia.
rigg could ne inundarted \with writien
nolices whenever 3 parcoived reduc-
1gn occurs.” the Medicare afficials
32ig. ""Such a situaton would be con-
fusing and even stressful (0 Denafi-
cacies.”

1n shart, Medieare officials do not
like being second-guessed by the
courts. and (hey resent judicial sue
pervision jusl as mueh as H.M.O.
execulives resen| regulation.

But 3 memorandum wnitten by
other official= of the Depariment af
Health and Human Services empha-
$I1ZC6 (he politiea) risks of an appeal

A rare insight into
the considerations
that shape decisions
on litigation.

to the Sugreme Courc

“The department’s pasition could
be seent a3 inconsisient with zhe Ad-
mmistraven's sated policy of ex-
panding  consumer protectians lar

. hanith plan anroliees.” It says "As 3

reaulr, a petitlon could weaken the
depurtment's and the Administra.
tion's abillty (¢ pass legislacion that
creates addiclonnl protections, such
21 (n the patient’s bill gf rghss.”

Nancy-Ann Min DwPurie. the ad-
ministreror of the Health Care Fi
nancing Adminiseration. which runs
Medicare. come down against the
lower-caurt decisions. She told Dr.
Shalala wthat the Administration
“'should seck relie/ from the So-
preme Court,”” even though Mz, De-
Parle acknowicdged thac there were
legal and palincal riaka In thiz ap-
preach.

By controat. ather Administration
offlciale gaid the rights of Medicare
H.M.0. pauents should meet conse.
utlonal standards for ‘'due process
of law' because the stakes were so
high; W an H.M.O. dehies coverage of
a aervice, the patwent muy suffer
ITreparable horm ar die.

Furiher, theae officialy 33id i con-
ldenyial memarandums. il the Ad-

o~

ministraton succeeds in its effort to
Overrurn (he court detitions won by
Medicare beneficlaries. 1t could un.
dermine the rights of -poor ceopie in
Medicad, who have ncreasingly
been raguired o gt thewr eare
through H-M.O.'s.

Mareover, these aofflcialt said,
“health plans may be exaggerating
the [inancial and admunistracive bur-
dena” |mpased by the lower<ourt
ardess.

The ¢ase, 3 nauonwide class Ac-
tion. was [lled in 1991 by alderly
people wha 23id they had been denied
medically necessary services. The
plaintffs won a ruling (rom the Fed.
eral Distnicc Courr i Tuesan in Qcto-
ber 1396, Dr. Shalala appealed, say-
ing the judge, Allredo C. Marguez,
had usurped her autherity.

Last August the appeilate court in
§an Fruncisea rejected the Adminis-
tratien’s asgument. Judgo Charles E

- . Wigging, a farmer Republican Cen.
gressmion  (rom  California, said
Medicore baneticiaries are entitled
lo due process because 1he HM.O.
deCISIoNs amount 0 “'Government
actien.”

H.M.Q.a are privale corporatons,
but when they deny services ta Medi.
care baneficiaries they are aching on
behail ol the Goverament, e court
sld

The Administracion has isyyed
rutes for Medicare H.M.0.'s. but the
order by Judge Marquez provides
greater pruceciion to heneliciacies.
The judge’s order sexs tighter dead.
Ilnea for H.M.O.’¢ ta rule on appeals.
and it guarantees tha¢ patients can
recelve urgently needed survices

. whtle thay pursut appeals.

Viekl Gattlien, o lawyer af the Na-
tianal Senjor Cltizens Law Canter,
3id the court order also ' gass much
{urther than current Federal rulez in
requiring H.M.Q.'s 1o explain what
additlonal evidence you need [0 sup-
port your claim, and how (o get that
evidence.”

A repert on the case by Gavern-
ment [awyers 5ay3 *'the WOrst possi-
ble scanarie” Is tiat Dr. Shalala will
appeaal 0 the Supceme Court and the
Jusuess will deellne 1o accept the
cade far ceview.

Lower courts would probably view
such acuon @5 "'a judgment by the
Suprema Court that our Brguments
wore unpersuasive.” the report said.

- i
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 district court — absent a damaging state-action precedent - so that the new

TO: (Name, office symbol, room number, Agrmcy/Fost)

1. Dan Marcus (irin fax) confidential attorney-client

REMARKS:

Enclosed is an alternative version of the state action section. In addition to
being significantly shorter, it also makes a point that should be important to
those who want to distinguish Medicaid — that under Medicare enrollment in an
HMO is voluntary.

It is possible, but in my view not desirable, to filc an even more truncated
version along the lines of what is footnote 11 in the penultimate draft. Of
course, we would still need to say that the 9* Circuit’s decision is incorrect, and
why. Filing a version of this sort will make the distinction mentioned above
more awkward, and it will, I think, provoke a brief in opposition that will
require us to present our arguments in a reply anyway. There are also other
reasons why it would be less desirable to file that sort of petition. Still, it would
be better than not filing anything.

1 want to reemphasize the point I made when I called you last evening -- that
not filing a petition challenging this 9 Circuit ruling will likely have serious
consequences well beyond HHS/HCFA. Given the governmental interests at
stake here, it would be sturning if we did not file.

I hope the President will bear in mind that the arguments advanced here are
the same as those we have already madc in the district court, in our merits
brief'in the court of appeals, and in our rehearing papers. And we are not
soliciting plenary review. We are simply trying to get this case back to the

statute and regulations can be evaluated on their merits, and the President’s
program can proceed unhindered.

o . e . e
FROM: e, e eyt agueyves) e
5712-Main DOJ

Seth Waxman
Solicitor General
Department of Justice 202-514-2201
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1. The Due Process Clause does not apply to purely private
conduct; it applies only where the actor is governmental, or the
'conduct can be fairly attributed to the government. NCAA v.
Tarkanian, 488 U.S. 179, 191 (1988). The Ninth Circuit held that
medical treatment decisions of private HMOs are properly
attributed to the federal government in this case because the
"Secretary extensively requlates the provision of Medicare
services by HMOs" and pays HMOs "for each enrolled Medicare
beneficiary (régardless of the services provided)"; HMOs must
"comply with all federal laws and regulations”; and the "federal
government has created the legal framework -- the standards and
' enforcement mechanisms -- within which HMOs" operate. App. 9a-
10a. The Ninth Circuit's analysis departs from this Court's
usual approach in this area, which focuses on three factors:

a. The first factor is whether the government "has
exercised coercive power or has provided such significant
encouragement * * * that the choice must in law be deemed tp be
that of the [government].” Blum v. Ya:etskz, 457 U.S. 991, 1004
(1982) . When an HMO makes an initial determination whether to
provide a requested service, it does so without governmental
participation or assistance. Indeed, the first section of the
Medicare statute prohibits the "exercise {[of] any" governmental
"supervision or control over the practice of medicine or the

manner in which medical services are provided." 42 U.S.C. 1395.°

' In Blum v. Yaretsky, 477 U.S. 991 (1982), this Court held that the exercise of ordinary
medical judgment is not state action, even where it may affect eligibility for government benefits. The
Ninth Curcult sought to distinguish Blum by characterizing HMO determinations as more in the
nature of interpretations of the Medicare Act, rather than medical judgments, see App. 11a, but the
primary criterion employed by HMOs in this context -- whether the medical services are "reasonable
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b. The second facror is whether the otherwise private
actor exercises some power "traditionally exclusively reserved to

the State." Jdackson v. Metropolitan Edison Co., 419 U.S. 345,

352 (1974). Significantly here, the relatiouship between an HMO
and its Medicare-bemeficiary members is the product of a private
choice by those members. Medicare beneficiaries may choose among
providers and forms of coverage, and the government neither
requires.them to enroll in an HMO nor precludes them from dis-
enrolling. 1In thislrespect, the HMO's relationship with its
Medicare-beneficiary members resembles its relationship with
members who elect HMO coverage under employer-sponsored or other
private health plans. Moreover, when an HMO decides whether to
provide particular medical services requested by a member who has
enrolled through Medicare, it does not act as an agent of the
government or distribute government resources or funds. The HMO
responds as it would to a similar request by a privately-enrolled
member. The HMO exercises its own judgment as to whether the
services are reasonable and necessary, and thus within the scaope
of its professiomal and contractual obligations. Although money
is paid out of the Medicare Trust Funds to cover the flat monthly

cost of the Medicare beneficiary's enrollment in the HMO, the

and necessary," 42 U.S.C. 1395y(a) -- requires essentially medical, not legal, judgment. The
complaint inmt—i";js case, moreover, demonstrates that respondents seek to challenge medical judgments.
One named plaintiff, for example, alleged that she was denied physical the{apyiecause she could not
follow (herapeutic mstructions, C.A. ER. 10-11, § 29. Another plaintiff alleged that treating
physicians failed to prescribe adequate pain medication or to order physical therapy. C.A. ER. 12-
13, 9 40-41. Another plaintiff, much like the plaintiffs in Blum, alleged that the HMO erroneously
concluded that skilled nursing care was not medically necessary. C.A. ER. 13-15, ] 48-54. And
yet another named plaintiff alleged that the HMO denied speech therapy services on the ground that
the therapy would not be effecuve. C.A. ER. 16, {62.
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financial consequences of a determination by the HMO to furnish
or deny particular services to that enrollee are borne by the HMO
alone.’

Nor does an HMO exercise traditionally-governmental
adjudicatory powers with respect to its members who choose to
enroll through Medicare. See App. 10a-1la. The HMO's medical
treatment decisions regarding such a member represent its own
judgment about what is medically appropriate. A Medicare
beneficiary who disputes an HMO dehial may request an ALJ hearing
in HHS, and the BHMO then becomes a formal party, adverse to the
beneficiary. See pp. , supra. The adjudication, of course,
1s government action, and the Secretary may order the HMO to
provide the requested service, but that does not convert the
HMO's otherwise-private initial determination into government
conduct.’® Indeed, the HMO's role is little different than that
of a private defendant confronting potential liability in a civil

suit. The defendant would always make an initial determination

> See Blum, 457 1J.S. at 1011 (rejecting contention that decisions made by physicians and
nursing homes are attributable to the State, despile "state subsidization of the operating and capital
costs of the facilities" and coverage for "the medical expenses of more than 90% of the patients").
That the government pays for coverage neither encourages HMOs to deny requests for treatment,
nor prevents the financial impact of HMO dccisions from being visited exclusively on the HMO. If
the fact that the government pays for coverage were a sufficient basis for attributing HMO conduct
to the government, HMOs providing services to government employees under the Federal Employees
Health Benefits Act of 1939, 5 U.S.C. 8901 et seq., would also all be government actors.

* Administrative appeal statistics indicate that, in 1996 and 1997, the Secretary reversed HMO
determinations in whole or in part in nearly 30% of all cases. Center for Health Dispute Resolution,
Medicare HMO/CMP Reconsideration Data 1996-1997 (1998). In some instances, the HMO and
the Secretary may be adverse parties in contested legal proceedings. If the HMO wishes to challenge
one of Secretary's decisions, it may sue the Secretary in an action for judicial review, 42 U.S.C.
1395mm(c)(5)(B); and if the Secretary believes that the HMO is not meeting its legal obligations, she
could impose civil money penalties or other sanctions, see 42 U.S.C. 1395mm(1)(6)(A)(i), accord
111 Stat. 323-325 (Sections 1857(g) and (h), to be codified at 42 U.S.C. 1395w-27(g) and (h)).
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as to whether it considers itself liable and thus whether to
satisfy the asserted obligation voluntarily. If it declines to
do so and the plaintiff files suit, that decision may effectively
be "reversed" -- and a contrary course compelled -- by the court.
But that does not convert the initial private decision whether to
meet the obligation voluntarily, or instead to dispute it, imto
government action. See Edmonson, 500 U.S. at 627 (decisions
"whether to sue at all, the selection of counsel, and any number
of ensuing tactical choices in the course of discovery and trial
may be without the requisite govermmental character”).

C. Finally, there can be no argument that "the injury
caused is aggravated in a unique way by the incidents of
governmental authority." Edmonggon, 500 U.S. at 622. This is not
a case, like Edmonson, in which a dignitary injury or stigma of
the sort caused by racial discrimination might be exacerbated by
an appearance of governmental endorsement. See id. at 628. The
government simply provides adjudicatory mechanisms through which
HMO decisions may be chéllenged.

d. At bottom, the Ninth Circuit's decision to attribute to .
the federal government an HMO's medical treatment decisions about
its members who have enroclled through Medicare appears to have
rested primarily on the "rather vague generalization," Blum, 457
U.S. at 1010, that there was a "high degree of interdependence”
and a "symbiotic relationship,” App. %a, that made the government
"a joint participant in the challenged activity." Burton V.

Wilmington_ Parking Auth., 365 U.S. 715, 725 (1961). The facts



VLrvu/ oo Uo:d¢ CILEVEL VL4 PiIOD vours vuu

5
the Ninth Circuit relied upon for that conclusion, however, are
largely common to heavily regulated industries. See App. 10a;
PP - , supra. Even the most intensive governmental regulation
of an industry is an insufficient basis for attributing otherwise
private decisions and conduct tO the government "where the
jnitiative comes from" the private party "and not from the

(government] " itself. Jackson, 419 U.S. at 357; see id. at 350.
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RQUTING AND TRANSMITTAL SLIP o February 9, 1999
TO: (Name, office symibol, froom mamb<T. Agency/Fosd

1. Dan Marcus (via fax) confidential attorney-client
and attorney work-product communication

BYMARKS

Enclosed is an alternative version of the state action section. In addition to
being significantly shorter, it also makes 2 point that should be important to
those who want to distinguish Medicaid — that under Medicare enrollment in an
HMO is voluntary.

It is possible, but in my view not desirable, to filc an even more truncated
version along the lines of what i$ faotnote 11 in the penultimate draft. Of -
course, we would still need to say that the 9% Circuit’s decision is incorrect, and
why. Filing a version of this sort will make the distinction mentioned above
more awkward, and it will, I think, provoke a brief'in opposition that will
require us to present our arguments in a reply anyway, There are also other
reasons why it would be less desirable to file that sort of petition. Stl, it would
be better than not filing anything.

I want to reemphasize the point I made when I called you last evening -~ that
not filing a petition challenging this 9% Circuit ruling will likely have serious
consequences well beyond HHS/HCFA. Given the governmental interests at
stake here, it would be sturmiing if we did not file.

1 hope the President will bear in mind that the arguments advanced here are
the same as those we have already made in the district court, in our merits
brief in the court of appeals, and in our rehearing papers. And we are not
soliciting plenary review. We are simply trying to get this case back to the
district court — absent 3 damaging state-action precedent - so that the new
statute and regulations can be evaluated on their merits, and the President’s

program can proceed unhindered.
FROM: D, Wy, SRt AgecyOrm) Baam V. —ulddy
5712-Main DOJ
Seth Waxman e
Solicitor Genceral
| Department of Justice 202-514-2201
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1. The Due Process Clause does not apply to purely private
conduct; it applies only where the actor is gaverameantal, of the
conduct can be fairly attributed to the govermment. NCBA v.
Tarkanian, 488 U.S. 179, 191 (1988). The Ninth Circuit held that
medical treatment decisions of private HMOs are properly
attributed to the federal government in this case because the
*Secretary extemnsively regulates the provision of Medicare
sexvices by HEMOs® and pays HMOs "for each enrolled Medicare
beneficiary (régardlass of the services provided)"; HMOs must
"camply with all federal laws and regulations"; and the "federal
government has created the legal framework -- the standards and
enforcement mechanisms -- within which HMOg* operate. App. 2a-
10a. The Ninth Circuit's analysis departs from this Court's
usual approach in this area, which focuses on three factors:

a. The first factor is whether the goverament “bas
exercised coercive power or has provided such significant
encouragement * * *+ that the cholce must in law be deemed to be
that of the [government].® Blum v. Yaretsky, 487 U.S. 891, 1004
(1982). When an HMO makes an initial determination whether to
provide a requested service, it doces so without governmental
participation or assistance. Indeed, the first section of the
Medicare statute.prochibits the "exercise [ofl any" governmental
"supervigion or control over the practice of medicine or the

manner in which medical services are provided." 42 U.S.C. 1395.°

 'In Blum v. Yaretsky, 477 U.S. 991 (1982), this Count held that the exercise of ordimary
medical judgment is not state action, even whereil may affect eligibility for government benefits. The
Ninth Cireuit sought to distinguish Blum by characterizing HMO determinations as more m the
nature of interpretations of the ﬁ@m Act, rather than medical judgments, see App. 112, but the
primary criterion employed by FIMOs in this context -- whether the medical services are "reasonable
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b. The second factor ls whether the otherwise private

acror exercises some power "traditionally exclusiﬁely reserved to
the State." Jackson v. Metropolitan Edison Co., 419 T.S. 345,.
352 (1974). Significantly here, the relationship between an HMO
and its Medicare-beneficiary members is the product of a private
choice by those members. Medicare beneficiaries may choose among
providers and forms of coverage, and'the government neither
requires them to enroll in an HAMO nor precludes them from dis-
enrolling. In this respect, the HMO's relatioconship with its
Medicare-beneficiary members resembles itsg relationship with
members whe elect HMO c¢overage under employer-sponsored or other
private health plans. Moreover, when an HMO decides whether to
provide particular medical services requested by a member whe has
enrolled through Medicare, it does not act as an agent of the
government or distribute government resources or funds. The HMO
regsponds as it would to a similar regquest by a privately-enrolled
member. The HMO exercises its own judgment as to whether the
services are reasonable and necessary, and thus within the scope
of its professional and contractual ckligations. Although money
is pald out of the Medicare Trust Funde to cover the flat meonthly

cost of the Medicare beneficiary's enrollment in the HEMO, the

and necessary," 42 U,S.C. 1395y(a) -- requires essentially medical, not legal, judgment. The
complaint in this case, moreover, demonstrates that respondents seek to cha.llm%e medical judgments.
One named plaintiff, for example, alleged that she was dented physical therapy because she could not
follow_therapeutic mstructions. C.A. ER. 10-11, 1 29. Another plamtff alleged that treating
physicians failed to prescribe adequate pain medication or to order physical th . C.A.ER 12-
13, §§40-41. Another plaintiff, much like the plaintiffs in Blum, alleged that the HMO erroneously
concluded that skilled nursing care was not medically necessary. C.A. ER. 13-15, 1148-54. And
yet another named plaimiff a.ﬂ'eged that the IMO demed speech therapy services on the ground that
the therapy would not be effective. C A ER 16, § 62.

1
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financial cousequences of a determination by the HMO ro furnish
or deny particular services to that enrollee are borne by the HMO
alone.? |

Nor does an HMD exercise traditionally-governmental
adjudicatory powers with respect to ite mempers who choose to
enroll through Medicare. See App. 10a-lla. The HMO's medical
treatment decisions regarding such a member represent its own
Judgment about what is medically appropriate. A Medicare
beneficiary who disputes an HMO denial may regquest an ALJ hearing
in HHS, and the HMO then becomes a formal party, adverse to the
beneficiary. See pp. ; Bupra. The adjudication, o¢f course,
is govermment action, and the Secretary may order the HMO to
provide the requested service, but that does not convert the
HMO's otherxwise-private initial determination into government
conduct.® 1Indeed, the HMO's role is little different than that
of a private defendant confropting potential liability in a ciwvil

suit. The defendant would always make an initial determination

_ > SeeBlum, 457 U.S. ar 1011 (rejecting contention that decisions made by physicians and
nursing homnes are attributable to the State, despile “state subsidization of the operating and capital
costs of the facilities” and coverage for “the medical expenses of more than 90% of the patients").
That the government pays for caverage neither encourages HMOs to deny requests for treatment,
nor prevents the financial impact of HMO decisions from being visited exclusively on the HMO, If
the fact that the government pays for coverage were a sufficient basis for attributing HMO conduct
to the government, HMOs g:rowding services to governmert emplgﬁ'ees under the Federal Employees
Health Benefits Act of 1959, 5 U.S.C. 8901 et seq., would also all be government acrors.

! Administrative appeal statistics indicare that, in 1996 and 1997, the Secrerary reversed IMO
determinations in whole or in part in nearly 30% of all cases. Center for Health Dispute Resolutio
Medicare HMO/CMP Reconsideration Data 1996-1997 (1998). In some instances, the HMO an
the Secretary may be adverse parties in contested legal proceedings. If the HMO wishes to challenge
one of Secrerary's decisions, it may sue the Secretary in an action for judicial review, 42 U.S.C.
13 9Sn3m(c)(5)ag); and if the Secretary believes that the EMO is not meenn§ irs le, obﬁ%ations, she

could impose civil money penalties or other sanctions, see 42 U.S.C. 1395mm(@)(6)(A)(i); accord
111 Stat, 323-325 (Sections 1857(g) and (h), to be codified at 42 U.S.C. 1395w-27(g) and (h)).



VLarvor oo 1V.ve 1'Aan

NaLL p\,\fmumx\, LULING L L Wwjuu/ulLu
4

as to whether it considers itself liable and thus whether to
satisfy the asserted obligation voluntarily. If it declines to
do so and the plaintiff files suit, that declsion nmay effectively

be "reversed" -- and a contrary course compelled -- by the court.

But that does not convert the initial private decision whether to
meet the obligation voluntarily, or imetead to dispute it, into
government action. See Edmongon, 500 U.S. at 627 (decisions
"whether to sue at all, the selection of counsel, and any number
of ensuing tactical choices in the course of discovery and trial
may be without the requisite govermmental character”).

C. Finally, there can be no argument that “the injury
caused is aggravated in a unigque way by the incidents of
governmental authority." Edmonson, 500 U.S. at 622. This is not
a case, like Edmonson, in which a dignitary injury or stigma of
the soxrt caused by racial discriminarion might be exacerbated by
an appearance of governmental endorsement. See id. at €28. The
government simply provides adjudicatory mechanisms through which
HMO decisions may be challenged.

d. At bottom, the Ninth Circuit's decision to attribute to.
the federal govermment an HMO's medical treatment decisicms about

i : its members who have enrolled through Medicare appears to have
rested primarily on the "rather vague generalization, " Blum, 457
U.S. at 1010, that there was a "high degree of interdependence”
and a "symbiotic relationship, ™ App. 9a, that made the government
"a joint participant in the challenged activity.* Rurton v.

Wilmington Parkipa AZuth., 365 U.S. 715, 725 (1961). The facts
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the Ninth Circuit relied upon for that conclusion, however, are
largely common to heavily regulated industries. See App. 10a;
PP- , supra. Even the most intensive governmental regulation
of an industry is an insufficient basis for attributing otherwise
private decisions and conduct to the government "where the
initiative comes from" the private party "and not from the

(government]® itself. Jackson, 419 U.S. at 357; see id. at 350.

Quus
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3. Government actidn and due pjﬂfess qustzons very similar

to those raised in this case.are cul entlyrbefore the Court in .

I
1] ) l
American Manufacturers Mutiial Insu;ggqe Co. ., et al. v. Sulllvan, et
l., No. 97-2000 (argued‘Janf'19, 1%99)- ;There, the court of

. k
appeals held that payment ([decisions made by ?orkers' compensation

insurers, as permitted by state law, were both attributable to the

|
State and inconsistent wiZE due process. SeeiSullivan v. Barnett,
)

S [
139 F.3d 158 (34 Cir. 18 . Not only are tha court of appeals

decisions in Sgllivan.and.ln_this case remarkably gimilar,'® but the
precise argumenta that the| 111 petltloners made in support of

reversal there apply with equal force in thls case as well.'

. :
I

° The district court gplso exceeded its ;uthorlt in ordering
the Secretary to terminate| contracts with HMOs that fail to comply
with the procedures it imposed. See 1gsslgg v. Freestope, 520
U.S. 329, 343-344 (19%997). ) . i

° Neither court of appeals decisilon examines the three state-
action "principles" identified in Edmonson, BDD U.8. at 622, and
traditionally relied upon by this Court, see pE -, Bupra, and
both predicate a finding| of ‘government act:.on_largely on the
government 's regulatory rdle. Compare gulllvan 138 F.3d at 168,
with App. 9a-10a. h

11

The state action arguments' ralsﬂg by the Sullivan
petitioners precisely mirror those raised in' this petition. See
97-2000 Pet. Br. at 20-21| (arguing that Staw does not influence
insurer's non-payment detisicn), 1722 (afguin

insurer
de¢igions are TOT governmental beneflts determlnatfons), 22-25 (Oo
unigle_aggravation Of 1inj govermment) , 26-32 (regulatéed
nature of in try does n rende +vare @ttion attributable to
State) . And thexre are clear simiIarities between the due process
arguments as well. For example, in this case the lower courts
1mplicit1y concluded hat ' respondents. could have a

constitutionally-protected property irdterest {in recelving medical
services before their legal entitlement to-those Services was
established, and that pre{deprivation| processes were required in
certain contexts, App. 63ja. 'Petiticmers ip Sullivan challenge
similar conclusions reached by ths coutt of appeals there. See 97-
2000 Pet. Br. at 35-38 (arduing that djie process does not apply to
disputed applications for treatment wheére theilegal enticlement to
the treatment, and thus a property interest ﬁhere1n. has not been
establighed), 42-44 (arguing that pre—deprlvation process 1is not

e

i
I
]
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Indeed, so closely related are the cases that lead counsel in this

case filed an amicus brief in Sullivan, emphasizing the potential

impact of the Court's decision there on the Medicare program at .

issue here.? Accordinglyl, we _su'ggest that I5:11& petition be held.
pending the decision in Sullivan | l
B. The Judgments BElow fhould Be Vacatad And The Matter
Remanded To District: Court For Consideration Of
Intervening Statutory and Regulatory Changes
Abgent the obvious simila;ities between this case and
Sullivan, the Ninth Circu_'iwt's decision in this case would .warrant
this Court's plenary review at the present| time. It declares
unconstitutional the Secrefary's iﬁ\plementation of a major federal
statutory program; it affirms ‘a'detailed nationwilde injunction
requiring the Secretary -to : i:mpose certain procedures on

participating HMOs; and it constitutionalizes [on a nationwide basis

the conduct of thousands of private healthcare organizations

offering services to hundreds of thousands of |private individuals.

On August 5, 1997, ho ever,: CPngrgss ccmﬁzrehensively reformed

this area of law -- e actinf'g ‘the ' new Medicare Part C . and

| establishing the new "Me icare:+éhoicé" pro! am. See Balanced
Budget Act of 1997, Pub. |L. Nc}. 105-33, §5 |4001-4002, 111 Stat.

275. At the time the distrrict. court ruled, t'he governing statute

merely regquired that HMOs prov1de "mean:Lng—ful procedures for
hearing and resolving grlevances 42 U.sLC. 1335mm(c) (5) (A) -

Neither that statutory prc»v1sion ‘nor the requlations promulgated

!
required) ; see also Lyng v.| Pa E 476 U S. 926, 942 (13986) (noting
that the Court has not resplved whetheﬁ: "appllicants for benefits,
as distinct from those alzeady.receiving them, have a legitimate
claim of entitlement protepted By the Due Process Clause'),.

12 gee Amici Curiae A+ern.can ,A.ssoc:.at::.on of Raetired Persons,
The Center For Medicare Adv'ocacy, 1Inc.! i et all., Br. at 4, 7.

—
|
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PARTIES TO THE PROCEEDINGS -

The petitioner is Donna E. Shalala, Secretary, Health and
Human Services. The respondents are plaintiffs Gregoria Grijalva,
Carol Knox, Mary Lea, Beatrice Bennett, and Mildred Morrell,
individuals and representatives of a class of persons similarly
situated, and plaintiffs-intervenors Josephine Balistreri, Fred S.
Scherz, Kevin A. Driscoll, Mina Ames, Edmundo B. Cardenas, Arline
T. Donoho, Patricia Sloan, Beth Robley, Goldie M. Powell, and

Richard Baxter.

(1)
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QUESTIONS PRESENTED T

Before 42 U.S.C. 1395mm(g) was superseded, it authorized the
Secretary of Health and Human Services to enter into contracts with
private health maintenance organizations and similar healthcare
organizations (HMOs) under which they received a fixed, per-person
monthly fee for each Medicare beneficiary who chose to enroll in
(and to receive medical services from) the HMO in place of
traditional fee-for-services Medicare. The HMO, 1in turn, was
required to provide enrolled beneficiaries with all medical
services covered by Medicare. Disputes between the HMO and the
beneficiary regarding services were resolved by the Secretary.or
her agents.

Alleging that HMOs with contracts under Section 1395mm(g) had
failed to provide beneficiaries with a meaningful opportunity to
contest decisions to reduce or deny medical services, plaintiffs
filed this nationwide class action lawsuit. They alleged that the
HMOs were "state actors" subject to the requirements of the Due
Process Clause of the Fifth Amendment, and that the procedures that
the HMOs employed were inconsistent with the requirements of that
Clause. After plaintiffs filed suit and the district court issued
an injunction in plaintiffs' favor, however, Congress
comprehensively reformed the relevant statutory and regulatory
framework. The new statutory scheme withdraws the Secretary's
authority to enter into contracts under Section 1395mm(g), and
replaces that provision with .a new Medicare Part C, which
establishes the "Medicare+Choice" program and offers vastly
expanded procedural protections for beneficiaries enrolled in

private HMOs.

(I1)
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The questions presented by this case are: -
1. Whether the decision by a Section 1395mm(g) HMO to deny an
enrolled Medicare beneficiary's request for health services
constitutes government action subject to the requirements of the
Due Process Clause of the Fifth Amendment.
2. Whether the district court properly issued an injunction,
creating new procedural requirements that HMOs must follow and the
Secretary must enforce through Section 1395mm(g) contracts, on due
process grounds.
3. Whether Congress's enactment of new Medicare Part C, which
eliminates the Secretary's authority to contract under Section
1395mm(g) and establishes a new "Medicare+Choice" program that
provides greatly enhanced procedural protections for Medicare
beneficiaries enrclled in HMOs, renders the current appeal moot or
otherwise warrants an order vacating the judgment below with
directions to remand the matter to district court for consideration

of the effect of the new statutory and regulatory scheme.

(III)
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IN THE SUPREME COURT OF THE UNITED STATES -
OCTOBER TERM, 1998

No.

DONNA E. SHALALA, SECRETARY, HEALTH
AND HUMAN SERVICES, PETITIONER

V.

GREGORIA GRIJALVA, ET alL.

ON PETITION FOR A WRIT OF CERTIORARI
TO THE UNITED  STATES COURT OF APPEALS
FOR THE NINTH CIRCUIT

PETITION FOR A WRIT OF CERTIORARI
The Solicitor General, on behalf of Donna E. Shalala,
Secretary of Health and Human Services, respectfully petitions for
a writ of certiorari to review the judgment of thé United States
Court of Appeals for the Ninth Circuit in this case.
OPINIONS BELOW
The opinion of the court of appeals (App. la-21a) is reported
at 152 F.3d 1115. The opinion of the district court (App. 24a-58a)
is reported at 946 F. Supp. 747.
JURISDICTION
The judgment of the court of appeals was entered on August 12,
1998. A petition for rehearing was denied on November 12, 1998.
App.l22a-23a. The jurisdiction of this Court is invoked under 28
U.S8.C. 1254(1).
STATUTORY AND REGULATORY PROVISIONS INVOLVED
Relevant portions of the Medicare Act, as it existed when the
district court ruled, 42 U.S.C. 1395mm, are reproduced in the

"Appendix to this petition, see App. 102a-10%a, as are relevant
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provisions of the Balanced Budget Act of 1997, Pub. L. No. 105-33,
§§ 4001-4002, 111 Stat. 275, see App. 70a-10la. Relevant portions
of the Secretary's regulations implementing 42 U.S.C. 1395mm(g), as
they existed at the time the district court ruled, 42 C.F.R.
417.608-417.638 (1996), are likewise set out in the Appendix, see
App. 140a-145a, as are relevant provisions of the Secretary's
current regﬁlations, 63 Fed. Reg. 34,968 (1998), see App. 1l10a-
139a.
STATEMENT

1. The Medicare program, established under Title XVIII of
the Social Security Act, 42 U.S.C. 1395 et _seq., pays for covered
medical care for eligible aged and disabled pexrsons. Originally,
Medicare ocoperated exclusively in a manner similar to fee-for-
service medical insurance. Under such arrangements, the
beneficiary first obtains needed medical care. The beneficiary or
his healthcare provider then submits a claim for reimbursement to
the Medicare program. Claims are then reviewed by processing
agents known as "fiscal intermediaries" ox "carriers" -- private
companies that act under contract as the Secretary's fiscal agent
to evaluate claims and determine whether payment is authorized by
the Medicare statute. Where the fiscal intermediary or carrier
approves the claim, it is paid by the federal government out of the

Medicare Trust Funds in the Treasury. See generally Regions Hosp.

v. Shalala, 118 S.Ct. 909, 912 (1998); Schweiker v. McClure, 456
U.S. 188 (1982).

a. In 1982, Congress added a provision to the Medicare Act to
permit beneficiaries to obtain covered services in a fundamentally

‘different way -- by enrolling in private healthcare plans like
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health maintenance organizations (HMOs). See Pub. L. No. 97-248,
§ 114(a), 96 Stat. 341, codified at 42 U.S.C. 1395mm(g). (Section
1395mm(g) has now been superseded by new Medicare Part C, as
discugssed in greater detail below.) Because HMOs often operate
efficiently and can obtain discounts for medical services from

participating providers, they frequently can offer their enrollees

a more comprehensive package of services -- ineluding extras like
dental care -- at the same or lower cost than the fee-for-services
model .

To give Medicare beneficiaries the option of enrolling in HMOs
at government expense, Section 1395mm authorized the Secretary to
enter into two types of contracts with qualified HMOs. First, the
Secretary could enter into a cost-based contract, under which the
Secretary would reimburse the HMO's reasonable costs (based on
submitted reports) for services actually rendered to any Medicare
beneficiary enrolled with the HMO. See 42 U.S.C. 1395mm(h); 42
C.F.R. 417.530-417.576 (1996). Secona, the Secretary could enter
into "risk-sharing" contracts, under which the HMO was paid a fixed
monthly payment for each Medicare beneficiary who chose to enroll
with the HMO; in return, the HMO waé required to provide each
enrollee with the full range of serviées covered by Medicare. 42
U.S.C. 1395mm(g) . Under such risk-shaiing contracts, the HMO bore
the risks of increased patient needs, . as Medicare did not adjust
its monthly payments based on services actually.used. Thus, such
contracts were similar to HMO coverage%purchased by individuals or
by employers for their employees, as tﬁe HMO (and not the purchaser
of the coverage) bore all costs associated with providing

appropriate medical care. This case concerns only patients
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enrolled in risk-sharing HMOs, ;;QLJ HMOs that entefed into
contracts pursuant to 42 U.S.C. 1395m$(g). _

Under 42 U.S.C. 1395mm, HMOs ;wére required to provide
"meaningful procedures for hearing aﬁd resolving grievances" be-
tween themselves and enrolled members.: 42 U.S.C. 1395mm(c) (5) (A) .
Under the HHS regulations implementing¢8ection 1395mm(c) (5) (A) that
were before the district court, HMOs %enying requests for medical
services were required to notify bene#iciaries of such decisions,
give the reasons for the denial, andlnotify the beneficiaries of
the right to ask the HMO to reconsiéer the decision. 42 C.F.R.
417.608 (1996). HMO=s, however, had GO!days in which to issue such
decisions, ibid., as well 60 dg s 1in which to resolve
reconsideration requests, id. at § 417.620. Neither the statute
nor the regulations provided an expeiited decision mechanism for
cases involving urgent medical needs. ||'And neither the statute nor
the regulations addressed the quallflcatlons of HMO dec151onmakers
HMO enrollees dissatisfied with adverse HMO decisions, however,
could obtain reconsideration review by!the HMO and the Secretary or
her agents, 42 C.F.R. 417.614-417.6#6 (199%6), and, subject to
certain amount-in-controversy requirem%nts, a hearing before an ALJ
in the Department of Health and HumaniServices (HHS), followed by
appeal to the Departmental Appeals Boaﬁd (DAB) and judicial review.
See 42 U.S8.C. 1395mm(c) (5) (B); 42 C.FLR. 417.630-417.636 (1996).
The HMO was reéuired to be made a par%y to any hearing before an
ALLJ, and the HMO, if agg;ieved by the?ALJ's decision, could seek
review by the DAB and then judi&ial review. 42 C.F.R.

417.632(c) (2), 417.623, 417.636 (1996);.

2. Respondents have been certlfled. as the named

—_—— .=
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representatives of a nationwide <class of Medicare-eligible
individuals who enrolled in risk-pased HMOs under Section
1395mm(g) . See Order of Dec. 15, 1994, C.A. E.R. 36; App. 25a n.1.

They alleged that the HMOs were not
notice and appeal rights with respect
deny services. More effective proce
required by Section 1395mm(c} (S) (). ;
initial HMO decisions constituted
constitutionally protected property
processes leading to those decisions d

Process Clause.

a.
the district partially granted respond
243

the Secretary's motion. App.

decisions, the court concluded, are p
federal government, and HMO decisiona
comport with the Due Process Clause.

|
further held that the decisionmaking pai

dures,

| Id. at 29a-34a.

providing legally adequate
to decisions to reduce or
they asserted, were
They further claimed that
action"

"state affecting

interests, and that the

id not comport with the Due

The parties filed cross-motiens for summary judgment, and

ents' motion, while denying

58a. The challenged HMO

roperly attributable to the

1] processes therefore must

The court

rocedures then in effect did

not afford respondents the process that was due under Mathewg V.

Eldridge, 424 U.S. 319 (1976). Among

court faulted the notices of decisicn
to understand, see App. 46a-50a, and ;
resolve urgent requests, id. at 43a-45

On March 3, 1997, the district
that .

injunction imposed detailed

requirements. 5%a-64a. Amcong o

App.-
commands the Secretary to regquire tha

“exceptional circumstances") a written!

jnew

other things, the district

issued by HMOs as difficult

criticized the time used to

a, 5la.

court entered a mandatory
notice and hearing
Cher things, the injunction
£ HMOs provide (in all but

notice of any decision that
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denies, terminates or reduces service
working days" of an oral or written

without regard to whether the benef
affected if the HMO took longer to resc
If the beneficiary seeks reconsiderati
request is urgent, the HMO must issue
within three working days. ';gé at 62g
no deadline for resolution of non-urgen
And where "acute care services" are al
that the HMO must provide a-pearing be
may not discontinue such sefvices unti
and the reconsideration process is cd
notice informing a beneficiary of suck

be printed in 12-point type, specify

and advise the beneficiary of his appeal rights.

The injunction further requires ¢t

oV 4298

S or treatment within "five

request for that care
ficiary would be adversely
blve the matter. Id. at 60a.
Lon of the decision, and the
a reconsideration decision
1. . (The injunction provides
t reconsideration requests.)
t issue, the order provides
fore denying the request; it
] after the initial decision
mpleted. Id. at 63a. Any
1 a decision, moreover, must
the basis for the decision,
Id. at 60a-6la.

he Secretary to monitor and

investigate compliance with all requirements, and bars the

Secretary from contracting with, or renewing a contract with, any

HMO that does not comply substantially;with the notice and hearing

requirements. 63a.

App. The order

court will retain jurisdiction over
period, and permits respondents to
additional relief if the order does
injuries. Id. at 64a.

b.
injunction pending appeal, and the

motion. App. 65a-69a. In seeking the

out that on April 30, 1997 -- just afte

The Secretary moved the dj

pecifies that the district
the case for a three-year
return to the court for

not redress their claimed

lgtrict court to stay its

district court granted the

stay, the Secretary pointed

r the district court entered
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its injunction -- the Secrétary had issued new HMO regulations in
interim final form. See 62 Fed. Reg. 23,368 (1997). The Secretary
noted that those regulatioﬁs made several significant changes in
notice and appeal procedures. Among other things, the revised
regulations provided a new procedure for expedited review in urgent
cases: Although HMOs would have 60 days within which to make
‘ordinary determinations, they would have only 72 hours to make
decisions where delay could seriously jeopardize the beneficiary's
life, health, or functioning.' See id. at 23,370-23,371; see also
id. at 23,375 (adding 42 C.F.R. 417.608, 417.609). The district
court concluded that a stay was warranted, reasoning that "the
hardships faced by the Plaintiffs outweigh those of the Defendant,
but that the entire case may become largely moot if the Secretary's
attestations regarding rulé.changes'* * * are implemented without
delay." App. 68a. |

3. The Secretary appealed the district court's March 3, 1997
Order. While the appeal was pending, Congress (on August 5, 1997)
overhauled Medicare's statutory structure with respect to HMOs as
part of the Balanced Budget Act of 199l'7 (BBA), Pub. L. No. 105-33,
§§ 4001-4002, 111 Stat. 275, See 'App. 70a-10la (reproducing
relevant portions) .

a. Replacing Section 1395mm(g){ the BBA creates new Part C
of the Medicare Act and establishes thé "Medicare+Choice" program.
"Medicare+Choice" is desigﬁed to offer beneficiaries a widely
expanded cheice of alternatives to :i:raditional fee-for-service
Medicare. Those options include pa%ticipation in HMOs, other
private managed-care organizationsg, énd private fee-for-service

‘plans at government expense, and a new medical savings account
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option. See 111 Stat. 276 (Section 1551(a)(2), to be codified at
42 U.S.C. 1395w-21(a) (2)); H.R. Conf. Rep. No, 217, 105th Cong.,
lst Sess. 585 (1997). The new law directs the Secretary to
implement the Medicare+Choice progra& by establishing a process
through which Medicare beneficiaries cén, at their option, have the
Secretary acquire coverage for them tﬁrough participating private
healthcare organizations in place of%original feeg-for-gervices
Medicare. 111 Stat. 278 (Section 1851Rc)(1), to be codified at 42
U.S.C. 1395w-21(c) (1)) . HMOs may not aFcept Medicare beneficiaries
as enrollees and may not receive paymeﬁts under the program absent
a valid "Medicare+Choice" contract w%th the Secretary. See 111
Stat. 319 (Section 1857(a), to be codified at 42 U.S.C. 1395w-
27(a)) .

Part C provides an enhanced statépory framework -- an entire
Section entitled "Benefits and 'Bene%iciary Protections" -- to
govern such issues as quality assuranée, disputes over treatment,
grievances and appeals. See 111 Stat.i293 (Section 1852(g), to be
codified at 42 U.S.C. 1395w-22(g)). hs before, HMOs must in the
first instance determine for themselves whether they believe that
a requested treatment is appropriatet(just as they would with

respect to non-Medicare enrollees). But, as a condition of

participation, BMOs must provide Medicare enrollees with a prompt,

clear, and understandable statement cgoncerning adverse decisions.
111 Stat. 293 (Section 1852(g) (1), to be codified at 42 U.S.C.
1395w-22(g) (1)) . As before, an enrol#ée dissatisfied with such a
decision may seek reconsideration. Bué, unlike the statute before
the district court, which did not :prescribe a deadline for

‘reconsideration decisions, the new statute requires HMOs to issue

I

'
|

R

e
[
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reconsideration decisions within 60ﬁ days (or earlier if the
Secretary so directs). 111 Stat. 293 ééection 1852 (g) (2) (A), to be
codified at 42 U.S.C. 1395w-22g(2)(1:-1§)). Moreover, unlike the
statute and regulations that were tﬁe subject of the district

court's decision, the new statute contains expedition provisions

that require HMOs to issue decisions! "not later than 72 hours
l.
lafter] receipt of the request fior the determination or

reconsideration” in urgent cases. fl 111 Stat. 294 (Section

1852(g) (3) (B), to be codified at 42 UlS.C. 1395w-22(g) (3) (B)).

Unlike the prior statute and regul%tions, the new statute also
addresses the qualifications of |the HMO reconsideration
|
decisionmaker. In particular, where|ithe basis for the initial

decision to reduce or deny services is!lack of medical necessity,

the reconsideration decision must be made by an HMO physician with
|

"appropriate expertise in the [relevan%] field of medicine." 111

Stat. 293 (Section 1852(g) (2) (B), tol!be codified at 42 U.S.C.

|

1395w-22(g) (2) (B)). In addition, the physician addressing the
reconsideration request may not be thel||same physician who made the
initial treatment decision. Ibid. '

)

All private HMO reconsideration decisions denying or reducing

services are subject to review by a neutral, independent entity
selected by the Secretary. 111 Stat. £94 (Section 1852 (g) (4), to
be codified at 42 U.S.C. 1395w-22(g) (4))

1
HMO) dissatisfied with the result of| the determination of the

Any enrollee (but not an

independent entity may seek a hearing before an ALJ in HHS if the

amount in controversy exceeds $100.{{ 111 Stat. 294 (Section

|
1852(g) (5), to be codified at 42 U.S.C. 1395w-22(g) (5)). ALJ

|

|| =
. X , 1 )
decisions are subject to review by tTe DAB and, i1f the amount
:1
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remaining in controversy after admlnlst.
g

either the HMO or the beneficiary may
review of the agency's decision. Ibl

New Medicare Part C also pr
substantial enforcement authority, n%

monetary penalties and to terminate ¢

to comply with statutory or regulatéry

323-325 (Sections 1857(g) and (h),

(h)).

substantial

1395w-27(g) and

___H;;

p
flexzb

The neﬁ

!

Secretary with

authority. Although the district co

read Section 1395mm(c) as barrlng the

(or renewing a contract) with any HMO

comply with Medicare requirements, see

42 U.S.C. 1395mm(c)),

those courts relied and does not othe

ig8 a mandatory consequence of non—c

Finally, the new law elimiﬁates t
renew risk-sharing contracts und%r
principal statutory provision .at is?ue

of January 1, 1999. 111 Stat. 328 (am

d ides

0

Oe——, - - _

=

T___

]

= 2=

u
I
[l
[
l
[
L1
!
|

rative ;eview exceeds $1000,

I1f aggrieved) seek judicial

| #he Secretary with
uding the ability to impose
tracts;with HMOs that fail
requireﬁents. See 111 Stat.
» be codified at 42 U.S.C.
>cedure§ also provide the

llity in exercising that

't and the court of appeals
Secretary from contracting

hat faiied substantially to

App., iSa—ZOa, S54a (citing
I

the new law’ omm s the language upon which

e provhde that termination

|Llance.l.

he Secretary's authority to

Section' 1395mm(g) the

in the district court -- as

ding SECthH 1876 by adding

. |
! section 1395mm(c) (1) prov1ded t

D

|
i
n
I

t "[t]he Secretary may not

enter into a contract under thls

section| with an eligible

i
|
|
h|

organization unless it meets therequil
(emphasis added). The new law merely p
contracts with healthcare organlzaﬂlor
program "shall provide that the organif
" the applicable requirements and standas
and conditions of payment as prov1ded
319 (Section 1857(a), to be codlflad d

|

1or in [Part C].
t 42 U.S.C. 1395w—27(a)).

ments of this subsection.”
ov1des that the Secretary's

S under the Medicare+Choice

ltlon agrees to comply with
‘ds of [Part C] and the terms
111 Stat.

-y v
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new subsection (k) (1), to be codified

We have been informed by .HHS that

P

entered into under Section 1395mm(g) exX

1998, and that no such contracts.wére

b. On June 26, 1958 -- whlle thq

was still pending -- the Secretary IBBL

implementing the new Medicare Part € Me

at 42 U.S.C. 1395mm(k) (1)) .2
all risk-sharing contracts
pired effective December 31,

‘renewed: for 1999.°

appeal to the Ninth Circuit

ed interim final regulations

dicare+Choice program. See

63 Fed. Reg. 34,968 (relevant portlo

139a). The regulations became appllc
the beginning of the 1n1t1al contrdctl
HMOs. See id. at 34,968,

34,969} 34,9

Building on new Medicare Pazt
protections for Medicare beneficieries_
require participating HMOs. to eiseue
initial decisions and recoﬁsidéfaéior
provides no deadline for 1n1t1al HMO
13955mm regulations before the dlSerét

the Secretary' slnew regule

to 60 days,
initial decisions in non- urgent c%sef
[(beneficiary's] health condltlon requ

able on January 1,

76,

iyYes,

19 reproduced at App. 1l0a-

19939, at

ng cycle for Medicare+Choice

52,610.
C's enhanced procedural
the Secretary's regulations
prompt- and understandable
decisions. While the BBA
decisions, and the Section
court allowed delays of up
tions require HMOs to make
"as expeditiocusly as the

but no later than 14

New subsection (k)(l) state
standards for Medicare+Choicre: organi
established * * * the Secretary isha
sharing contract under thlslsectlon d
"for any contract year beginning: on.of

2

at, "on or after the date
tions .and plans are first
1 not enter into any risk-
and further provides that
after January 1, 1999, the

Secretary shall not renew any such con
codified at 42 U.S.C. 1395mm (k) (1)).

| )
} We have been informe by HHS g
1

extension of a Section 1395mm(g) con
that became insolvent and is |currently
The temporary extension which : L PTG
transition of enrollees to new, gqualify
traditional fee-for- serv1ce|Med1care
February 28, 1999. I o

ract." ‘111 Stat. 328 (to be
nat it granted a temporary
ract with a New Jersey HMO

belng operated by the State.
red necessary to permit a
ﬂng Medicare+Choice plans or

will not extend beyond

o VoA
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calendar days after the date the -

—a

P mm—

organization receives the

|
request." 63 Fed. Reg. at 35 108 (ad{ding 4?.C.F.R. 422.568(a)) .

While the BBA (like the regulatiéns bef
60 days as the maximum time iimit

reconsideration requests, the 'Secre

) e

require that such dec1Sions'be hade
cases. Id. at 35,110 (adding 42 C. F.
all HMO notices informingi'enxo;iee
services must, among other ﬁhinés, st
the denial in understandable 1anguag
their reconsideration and appeai righ
C.F.R. 422.568(d)(1)); see iglsb

1852 (g) (1) (B), to be codified at {42'U.

regulations before the distficiucéu‘
L !'

statement of reasons, but did ndt' speei

-Am-—-—-?vzamr

1 (D) e

ithin 30

QOre thé district court) sets
i

] 1

for reéolution of ordinary

ary's new regulations now

days in non-urgent

422.590(a)(2)). Finally,

of Qénials of requested

e "the specific reasons for

s and&inform enrollees of
S . ;g4§ét 35,108 (adding 42
.Illl S::t;.at. 293 (8ection
.C. 1395w-22(g) (1) (B)). The
, in ;bntrast, required a

ficali? require that it be

understandable to ordinary people. ' 42 C.F.R!'417.608 (1996); see

| R
also App. 46a-50a (criticizing p:ior

.1 'g '. )
particular cases, Pollow1r,g‘} t
i

Medicare+Choice regulations ppoviae'th

e BBA,

ni, whege

the Secretary's

delays may threaten

the health of the benefiéiaﬁﬁ;.gHM's mus% make initial and

reconsideration decisions wiﬁhiﬂ 72;ho:rs of %he relevant request.

See 63 Fed. Reg. at 35,108-35,109

pertaining to initial decisﬁdns);;ia.

422.590(d) pertaining to reéon=idera

enrcllee is receiving authérl’ized; in-
S

' Secretary's new regulations’ proVide

at the
- i

fat 3s, 110 (adding 42 C.F.R.
. | 'Moreover, where an
‘hospital care, the

'HMO may not decide
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that the care is unnecessa?fiabsehp

responsible for the in—patiLnﬁ treatment .

|

C.F.R. 422.620(b)). Even tﬁen; the | nrolle

: : l
review from an independent péer'rev1q
[H

b l
discontinued untll 'th

(add .“

may not be

decision. Id. at 35,112-35, 113

ﬁ

The new regulations also address,

Among other things, they requ1re HMOs

i

reconsideration "a reasonablg opport
" ) ,

|

allegations of fact or law,Lrelated

person as well as in ertlng'"

I
1t
Ve

C.F.R. 422.586).

y ¥

personnel in appropriate c1rcdmstanceﬁ!
1 !

the individuals who made the lnltl;i decis

organlzation,

i ization issues

ll
]

and by

Wy vav

1ice of the physician
at 35,112 (adding 42

e may seek immediate

and the care

its

42 CLF.R. 422.622).
e HMO'decisional process.

to afford enrollees seeking

present evidence and
issue in dispute, in
at 35,110 (adding 42
they provide that
y{ qualified medical
|personnel other than
ion.

Id. at 35,111

(adding 42 C.F.R. 422. 590(9)&1)
| |

and

reconsideration decision by! an ! HMQF must
NI

independent outside review organizaticm that
[ to F
il

as an agent of the Secretary. . Id. 35,1

|'I .
294 (Secu&on 21'a5o[B

An |rolllee

'I | C :
of the outside review organlzation B |

422.592); 111 Stat.

U.S.C. 1395w-22(g) (4)).

I
before an ALJ, and either 1l

administrative review before:

forth and subject to the 1im1

[

supra.

’

|
The statute and regul
monitoring and enforcing HMO !
requirements. The statute, f&

4
l-
Ompllano*

r examplel

|
!

T

inally, any disputed

.pe referred to an
acts, under contract,
11

|
to be codified at 42

(adding 42 C.F.R.

l
ny may seek a hearing

the HMO may seek
.cial review, as set

See pp.

i
>Vide mechanisms for

grievance and appeal
s HMOs to establish
|
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AR
4. On August 12, 1998 H- after él

Part C, and after the Seéretary s
regulations -- the court Of}appeals a

district court. The C(

App. la- 21%

consider the case in 1light ﬁf the lI

ore the d1

regulations that had been bef
Instead, the court of appeals|addressec

t courb

regulations before the dlstrlr

The court of appeals hé%d that 3
reduce or deny services consthtutee g%
explained that, to establish governmen
show that "there is a sufflcdently ci
and the challenged action of the rec
action of the latter may be' falrly tz

itself." Ba

App.
It further noted thg

(quotlng,glgm V. ¥

(1982)) .

by itself sufficient to attri@ute ﬁriva

"[g]lovernment action exists if there |

epagemen=

|

! |
t, while g
. T
1

(
|
i

|
nactment of the new Medicare

issuance of implementing

Efirmed the judgment of the
‘ourt of appeals declined to

Ltervening revisions to the

strict court. See App. 20a.
Lthe case as if the original

were still in place.’

ﬁ private HMO's decision to

vernment action. The court

-

action, the plaintiff must
bse nexus between the State
;ulated entity so that the

eated as that of the State

rgtskx, 457 U.S. 981, 1004
Jjovernment requlation is not

Fe action to the government,

Ls a symbiotic relationship

and maintain provisions for mc
and administrative aspects o
regulations make clear that si
monitor and evaluate the gri

11tor1ng
£ healthl}
Jch "uall

e T

evance an

nd evaluating both cliniecal
lan operations, and the
'ty assurance" programs must
ol appeal process. See 111
dified 'at 42 U.S.C. 1395w-

Stat. 291 (Section 1852(e), {to be cd
22(e)); 63 Fed. Reg. at 35,082 (addl
addition, the Secretary may treat a

substantlally with appeal and
terminating its contract. 63

Fed 'Reg
422.510) .

B

> The statutory amendmenits were

N
i
3

government filed its reply brlef in i

rhi

g 42 C.F.R. 422.152). 1In
HMO's failure to comply

grlevancp provisions as a ground for

'at 35,104 (adding 42 C.F.R.

enacted shortly before the
he court of appeals. The

government accordingly 1nformed the Cgurt that the statute would

later modify the requlrements ifor
-procedures, but that
not, at that time,

bear on the issues
Reply Br. 10 n.9.

N R Y

amm= -

HMO grievance and K appeal
it had not yet taky

en effect and therefore did
lpresented See Gov't C.A.

| !
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with a high degree of inte:dependeﬂce bet%een the private and

public parties such that théy are 'fjloint participant(s] in the

b S L .

challenged activity.'" Id. at 8a-9a 6quot1ng Burton v. Wilmington
|

Parking Author., 365 U.S. 714, 725 (1961)). |

I
I
Applying those standardé, the co&rt held that "HMOs and the
federal government are essentlally eng|ged aslelnt participants to

provide Medicare services such that the actions of HMOs in denying
medical services to Medlc;re benefic1ar1es and in failing to
provide adequate notice may fairly be attrlPuted to the federal
government." App. 9a-10a.; The Nintﬁ Circ%it reasoned that the
Secretary "extensively reguﬂatgs ﬁhe pfévisioé of Medicare services
by HMOs"; the HMOs must :"Fomply %?th. afl federal laws and
requlations"; the Secretaryiphys;HMOsgmfor each enrolled Medicare

beneficiary (regardless of Itheg ser,lces Frov1ded)"- and the

"federal government has érgated- the legal framework -- the
I T ,

| Lo ,
standards and enforcement ﬁeehan;sms L- within which HMOs" must
! S |

operate. Id. at 10a. fThe _¢0urt of appeals rejected the

: | '
| ' o, .
Secretary's argument that HMO déci31on% to denly or reduce treatment
H | .

' v, i : R
made w1th t government compulsion or
| i ;
thls conteht, sucp decisions "are more

are private determinations,

influence. It held that, in

|- | .
accurately described as * |*| * Jxmer retations of the Medicare

K
[ ‘| H
statute" rather "than * * * * Tedlcal jiidgmentls, ¥ and thus could be
| T
|

properly attributed to the go%ernménti App. 'lla. Turning to the

due process gquestion, the court of appeals held that, under the

balancing test establlshed.by Ma;h v. Eldridge, 424 U.S. 319
: .

(1976), the process HMOs prov1ded to Madicaré beneficiaries under

Section 1395mm and the Secretgry 8 pré -April {1997 regulations was

"less than their constltutlonal due, lq'gely for the reasons given

l B
P

I I
B l
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1!

v -
by the district court. 2pp:. ‘12ail8a
The court of appeals alsp|reject

to the nature and scope of ﬁhe in

Congress had delegated 1mplementat10

Secretary, she argued that the dl

the matter to her for an qxp
. |
and she disputed
l v

identified ills;

district court's three-year ipjuqdﬁiOJ
I

! {
deadline, notice, hearing, and prbcee

5ﬁnc€

StrlC'

edlte

]
!
d the Secretary's challenge

‘ve remedy imposed. Because

o of Sectlon 1395mm to the

courb should have remanded

[

ol ruléﬁaking to cure the
|

he

appropriateness of the

s whicb prescribed detailed

)

The Ninth

Circuit declined to afford any|d

of appropriate process, App. 13? 3,

———— n_T
.______. —

e ere:

ing requirements.
|
dce to the Secretary's views

and rejécted her request for

a remand, id. at 18a & n.4. I E
' | | i
5. The Secretary sought rehedrlnq and rehearing en banc. The
i - :
petition emphasized that éhe new statuée and implementing

regulations contain substantlally!élff

hearing and grievance procedures
y

panel's decision. It asseited

effectively "constltutlonallzlggFf
;
S

ability of Congress and. Fhe

safeguards to the complex and Yé

And it urged. the

the case or to vacate the 1njumcb“

their patients.

district court with 1nstructlpn

implementing regqulations. Go%'

Reh'g En Banc 9-19. The court{

App. 22a-23a. l
b |

| than
|
:that-

erent aLd much more detailed

thos? considered in the

by

impaired the

the Ecourt's holding,
I

) decisions,

i

relations between HMOs and

of appeals either to rehear
|

hd reménd the matter to the

=

nQ1der'the new statute and

For Reh g and Suggestion of

peals §en1ed the petition.
i {
1l

!

REASONS FOR GRANT

E PETITION

Affirming the district cour

bsuance of a detailed and
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highly prescriptive nationwidé

k
(1)

this case held

]
similar healthcare organlzatlo '

when they deny Medicare enrollee.
the HMO procedures required E

superseded regqulations under : z

l
meet the requirements of due:
i '

are

practical consequences
|
administration of the Medicare

plenary review by this Court.

-y

case, however, are similar to

et

that Healt]

i the Ninth Circuit in

ntenance Organizations and

o . .
i epgage in government action

htsifor

services and (2) that
%creta%y's now statutorily-
.%lBSSmﬁ were insufficient to
Those rulings and their

bad sjignificance in the
| : .
and ordinarily would warrant

l_issLes presented by this

ore this Court in American

I
H
Manufacturers Mutual Insurance :

al. v.

Sullivan, et al., No

97-2000 (argued Jan. 19, 1999

petition in this case be held

I
case, !'”
l

Moreover, shortly after t
|
Congrege comprehensively revm

enacting an entirely new Part

the new Medicare+Choice prog;

Secretary's regulations implém

cal.

Y "
Qe e (D=

co%% we suggest that the
- i

ilng the Court's decision in that

|

treatment of HMOs by
icare Act, introducing

.provisions, and the

provide dramatically

T
greater procedural protectloL§€ o1 neficilaries who choose to
enroll in HMOs; they ellmlnate:%'ég rted defects that prompted
the request for judicial rellbf{ig! case; and they deprive 42
U.S.C. 1395mm(g), upon which‘th%r%%st 1ct court and the court of
appeals relied, of future efﬁec%lti a“resdlt of those changes,
the challenge to the regulati4n$?;§j ated éy the district court
and court of appeals is now m%oéhwyécc .dingl§, we ask that, after

 holding the petition pending t3i4.£qur' s deC1L10n in sullivan, the

fii |

R

R
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‘Court vacate the judgmenf ofi} the]|cou of appeals and remand the

case with directioms to (1) |jvacate tHe judgment of the district

court and (2) remand the case tloj|tha
1
any challenges respondents mﬁgh

|

|
implementing regulations in lig?t of the decision in Sullivan.

!court for consideration of

' to the new statute and its

Tt
8]
3]
-
]

b
A. The Petition Should Be!i!eld ‘Lnding This Court's Decision
In American Manufacturere Msltudl Insurance Co., et al.,
v. Bullivan, et al.l Noi 97-E000 (argued Jan. 19, 1999).

1. The Fifth Amendment|! s prohibition against deprivations of

| It .
i
property without due proces% d |s n%% apply to purely private
conduct; it applies only whe#e the adtor is governmental, or the

S
conduct can be fairly attri|&>u1:£ed to
AT i . .

Tarkanian, 488 U.S. 179, 191 (u988l); Jackson vi. Metropolitan Edison
- |

lding that the decisions of

t:h':e government. NCAA V.
I

Co., 419 U.S. 345, 349 (1974

(
o)
o]
0

otherwise private HMOs to. reducel|lor

|

attributed to the federal'govel ant,

.n?itreatments are properly

the Ninth Circuit reasoned

that the federal government and tﬁe s. "are essentially engaged

as joint participants to piovxdegmedi re.eervices." App. %9a. In

ymbiotic relationship with

particular, the Ninth Circuityfaon

n
a high degree of interdependénd J“

i1

extensively regulates the pro iSFon of

., because the "Secretary

éicare services by HMOs";
HMOs must “comply with allife&Jfal a@L a+d reqgulations”; the
Secretary pays HMOs '"for éac% ;enr l}ld Medicare beneficiary
(regardless of the services pﬁovfdéd)“; aﬁg thL "federal government

has created the legal framewérkﬁ-? thE Ekandards and enforcement

Me

. . . | E ,
mechanisms -- within which Hlvfps':; ust T)p'garate., id. at 10a.
: NSNS i 1 N :
The Ninth Circuit's ahal?sms d%parts from this Court's

| .
established approach to theﬁ“ﬁgir agtribution" and "government
:

~action" inquiries. In Ideﬂérmining‘ whether otherwise private

f X
—
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conduct "is governmental in character,‘" this' Court normally looks

to (1) "the extent to which ;-'he actor relies on governmental
; H .
assistance" or the government's Hoeran powers in effectuating its

!
cta
|

will, (2) r"whether the is | performing a traditional

|
r
|
d "whether the injury caused is

a
governmental function," (3) |a
aggravated in a unique wa

|
by . the |incidents of governmental

{1 !
authority." Edmongon v. Leesvi ille Conarete Co., 500 U.S. 614, 621-
622 (1991); see Blum v.- Ya’rgt-t:hsg, 157 U.S. 991, 1004 (1982)

| .
held responsible for a private
decision only when it has exercifged coercive power or has provided

such significant encouragement #|* * tH at the ‘choice must in law be

deemed to be that of the :[go*lerr ent] ) ; Jackson, 419 U.S. at 353

(government action may be found||whereila private entity exercises
' [

functions that are "tradit-ionallTy'the éxclusi:ve prerogative of the

State."). The Ninth Circuit looke at none of those '"three

principles," Edmongon, 500 U.S. at, 622, and none of them supports
the Ninth Circuit's holdiﬁg- i; |
a. The first factor. -- whre:.F.her the government "has exercised
coercive power or has provided s*?!w'h s:.gm.flcant encouragement * * *

that the choice must in law :pe degmed ft:o be that of the

[government], " Blum, 457 U.S, adq":f'1'004 -- points squarely against

1

the Ninth Circuit's finding of government act’ion here. When HMOs

¢
.. 1l

decide whether to provide a i*equested serv1ce, they make and
ol '

effectuate their determinations 1lthout governmental participation

A ;
or assistance. Indeed, the ﬁir%,}sectlon ofithe Medicare statute

e ol

prohibits the "exercise [of] apy" gorernmental "supervision or

control over the practice of iqedlcu . or the manner in which
: : L

H
|
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medical services are provided."; 42 U.S.C. 1895.°

b. Likewise, HMO decisionsgin this context do not constitute
the exercise of some power "tradi%ionelly ex%lusively reserved to
the State." Jackson, 419 U.S. at %52.:‘When 4n HMO decides whether
to provide a requested treatmenté it eoes nét act as an agent of

the government in pursuit of a gorernmental interest; nor does it

. ¢ ' | f
distribute govermment resources‘ or , Treasury funds. To the

contrary, HMOs confronted.'w1th .requests fér Medicare services
conduct themselves precisely as they would |in the ordinary and
concededly private, non-Medicare context- They exercise their own
private 3judgment as to whether they belileve the service is
necessary oY reasonable, and thus w1th1n the scope of their

contractual and professional obllgatlons Moreover, the financial

consequences of any such dec151on is gorne b& the HMO and the HMO

 For that reason, this case iis difflcult to distinguish from
Blum v. Yaretsky, 477 U.S. 991 (1982), fin which this Court held the
exercise of ordinary medical judgment| is not state action, even
where it may affect eligibility for goyernment benefits. Although
the Ninth Circuit attempted to dlstlngulsh Bium by character1z1ng
HMO determinations as more in: the mature of i terpretatlons of the
Medicare Act, rather than medlcal judgments, see App. 1la, the

primary criterion employed by HMOs in |this cantext -- whelher the
medical services are "reasonable- and.necessary," 42 U.S.C. 1395y(a)
-- requires essentially medical, not legal, judgment. The

complaint in this case, moreover, demonstrates that respondents
seek to challenge purely médical :judgments. {One named plaintiff,

for example, alleged that she was: denipd physical therapy because
she could not follow therapeutlc 1nstructlonb C.A. E.R. 10-11,

9 29. Another plaintiff alleged that treatlng'phys1c1ans failed to
prescribe adequate pain medication or} -to order phyesical therapy.

c.Aa. E.R. 12-13, 1% 40-41. Anothe plalntlff much like the
plaintiffs in Blum, alleged that the HMO erroneously concluded that
skilled nursing care was not medically necessgry. C.A. E.R. 13-15,

{1 48-54. And yet another named|plaintiff alleged that the HMO
denied speech therapy services on the ground that the therapy would
not be effective. C.A. E.R. 16, § 62 Whatever the merits of
those contentions, they plainly challenge decisions that turn on
-the exercise of professional! medlcal judgment that is
indistinguishable from the medical judgments that this Court held
to be private rather than state actlon 1n Blg .
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alone. Any services that 'the HMO pro
assets, and any savings realized a

vides a

crue ti

federal funds nor resources are implicated.

Nor is it correct to suggest

traditionally—governmentalzadjudicatoﬁy powers,

that the Secretary's role - as adjuc
disputes somehow converts HMO deC151o

gee id. at 10a. An HMO ‘dec151on
determination of what it believes its
hardly concludes the matter.
and current statutes and regulations, b
denials may invoke the adfudicatory ma
and the HMO then becomes a formal,
See 42 U.S.C.

1395mm(c) (5) (B); 42 C.F

111 Stat. 294 (Section 1852(g) (4),

1395w-22(qg) (4)); 63 Fed. Reg. 35,111 (a

The adjudication, of course, may

government action, and the.Secretary m
the requested service, but! that d&
otherwise private, initial dec151on
Indeed, the HMO's role is llttle dl
example,

civil suit.

.To the coﬁ

a@z

Eq

a private defendant confrontl

Such a defendant wou;

{hat HN

llcator
ms intc
irepreﬁ
obligat
trary,
%nefici
Ehiner}
yerse Y
SR. 417
> be cx

éding 4

.;Il
QWell

Hin

o
ES not

Elnto g

s

involve

fferent

ng pote

ire paid for from its
o it alone; neither
10s somehow exercise

see App. lla, or
of HMO-beneficiary
government conduct,
ents the HMO's own
.ions to be, and thus
under both the prior
aries who disbute HMO
y established by law,
arty in the dispute.
.630-417.636 (1996) ;
odified at 42 U.S.C.

b C.F.R. 422.602(c)) .

considerable

%y order the HMO to provide

convert the HMO's
overnmental conduct.
than that of, for

ntial liability in a

always make an initial

determination as to whether 1t con51ders itself liable and thus

whether to satiefy the asserted obllqatlon

declines to do so and the plalntlff aeeks a

decision may effectively be

compelled -- by the government

"reversed

(a c01

lrt)

ar

ac

voluntarily. If it

n adjudication, that
1d a contrary course

ting in its role as
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neutral arbiter. But that does not convert the initial private

i
(

decision whether to meet the obllgatlcn voluntarily, oxr instead to

dispute it and insist on adjudlcatlon,j%nto government action. See
Edmonson, 500 U.S. at 627.(deCisions %whether to sue at all, the
selection of counsel and any number o%1eneu1ng tactical choices in
the course of discovery and tr1a1 ma; be without the requisite

governmental character").; For;the sdme reason, the Secretary's

S PR . A
role as adjudicator of HMO—benef1c1aﬂy disputes does not convert

fmental decisiocns. Indeed,

h

private HMO determinationé into gove

given the distinct role of the HMO} (as a party) and of the
Secretary (as the adjudleator) -- and given the statutory and

regulatory prov151ons maklng the Secr ary and HMOs adversaries in

many contexts -- the clalm thatf¢ HMOs : exercise delegated

governmental functions is espec1a11y lll founded.’
c. Finally, there can be no argument that "the injury caused

is aggravated in a unlque way . by the 1nc1dents of governmental
authority." Edmonson, 500 U.S. ,at 622. This is not a case, like
U

Edmonson, in which a dlgnltary 1njury or stigma of the sort caused
i
by racial discrimination mlght be exaqerbated by an appearance of

governmental endorsement.' See 1d at|€28 Instead, it is a case

C i
T F
? Administrative appeal statlstlce indicate that, in 1996 and
1997, the Secretary reversed HMO dete finations in whole or in part
in nearly 30% of all cases, Cernter for,Health Dispute Resolution,
Medicare HMO/CMP Reconsideraticn Data@1996 1997 (1998). 1In some
instances, the HMO and the Secretaryjimay be adverse parties in
contested legal proceedings. | Under the prior statute, if the HMO
wished to challenge one of‘Secretary'sfidecisions, it could sue the
Secretary in an action for judicial .review, 42 U.S.C.
1395mm(c) (5) (B); and if the Secretary|ibelieved that a particular
HMO was not meeting its legal obllgatlpns, she could impose civil
money penalties or . other: san| ions, See 42 U.s.C.
+1395mm (i) (6) (A) (1) . The néw statute cgntalns a similar provision.
111 Stat. 323-325 (Sections 1857(g) and (h), to be codified at 42
U.S.C. 1395w-27(g) and (h)). . F

3
I

!
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in which HMOs make their ov
medical care, and the gove
through which those decisi
d. At bottom, the ﬁ
decisions and conduct to
rested primarily on the ¥
U.S. at 1010, that there wa
a "symbiotic relationship
joint participant in' tk
Wilmington Parking Auth.,
Ninth Circuit relied upon #
common to heavily regulate
the facts that the

"Secre

*

are required * * to cC

Secretary is obligated

meaningful #* * * procedul

created the legal frams

adjudicatory authority wit
most intensive governmen

insufficient basis for att

® Nor does it make a

.
23 |

i
i
|
i
!
I
» :
m judgments:

on% %ay be E
int? Firéuit
th% #ederal
ratﬁe% vagué
s é-npigh de
" #bb. %a, q

e ?éﬁallengé

or ‘tHat conc
1

[ | N
Cary ?xténs%

\

mply |with %

res, N

2work

ributing oth

Do :
365| UL.S. 715}

8
d inéustrie%;

"0 ensure ¢
that ﬁ
«  and||
' i

[

'h respect tF

i
G
|

i
i

f

as to the appropriateness of

.rnmeﬁt provﬂdes adjudicatory mechanisms

:hallenged.B

's decision to attribute HMO
:government appears to have
%generélization," Blum, 457
sree of:interdependence" and
hat made the government "a
d

activity." Burton V.

725 (1961). The facts the
Lusion, however, are largely
See‘App. 1l0a (relying omn
rely regulates,™ that "HMOs
.1 fedéral laws," that the

* % *

hat "HMOs provide

he "federal government has
that

the Secretary has

5 HMO decisions). Even the

cal .feguiatipn of - an industry is an

rwise private decisions and

:

HMO a flat, monthly rate
See Blum, 457 U.S. at 10

for each co
1 (rejectin

ifference ¢

|

1at the government pays the
iered Medicare beneficiary.
|fcontention that decisions

made by physicians and nursing ﬁOmes are attributable to the State,
despite "state subsidizatipn of|the opgrating: and capital costs of
the facilities" and coverage for "the mgdical expenses of more than

90% of the patients").
neither encourages HMOs

prevents the financial imp

exclusively on the HMO.
coverage were a sufficient
government, HMOs providin

That the go

to deny re

basiq for at!

the Federal Employees Health Bernefits

seq., would alsc all be go'ernﬂentjac

|

N

|

£

'1i

ernment pays for coverage
ests : for treatment, nor

pct of HMO decisions from being visited
Iif the fact that the government pays for

:ributing HMO conduct to the

services tofgovernment employees under

=t of 1959, 5 U.S.C.
Irs.

8901 et
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|

conduct to the governmentf"whexé Ehe!
|

private party "and not froT the ﬂgovbr
: i |
U.S. at 357; see id. at 330. Lo
H . ' i
2. The Ninth Circuit's due proc

sistent with this COurt's!de:isiods.

l
request that her view of the apptopfiaﬁ

be accorded substantial whight;

there is "nothing in Mathews|v.

suggest that such is necessary ©
| +
was exroxr: Mathews v. Eldrlidge,

states that, "(iln assessihg what prodea

weight must be given to theigood-Faith j
= - ;

charged by Congress with:the
|
programs that the procedures

consideration. "

For similar reasons, [the| imposith

injunction providing new requir
directing the Secretary tio pr§

participatory and fully phblic
|

h { h
well. Congress delegated implementdtif
|

' L i
the creation of "meaningfiyl" procedur

the Secretary, not to the| court

194, 199 (1947) (where prior

[agency is) bound to deal fwith tf

function delegated to it by Co

v. Lorion, 470 U.S. 729, |[744

‘P4

'Fhéy by

AL

0
M -
E -

initiative comes from" the

|
the N
1

r advil

ddminilé

ments,
| ! f

|
l?m‘

N

424=U.$.

; ent]":itself. Jackson, 4189

ess holding is also incon-
Rejecting the Secretary's
e and éeaningful procedures

inth Circuit declared that

Eidridge orﬁsubsequent cases to
roo ;

able."§ App. 13a n.3. That
319,i349 (1976) expressly
8s is éue * * * gubstantial
udgmeﬁis of the individuals
tratiéﬁ of social welfare
1ave p%ovided assure fair
on of a detailed, judicial

rathef than a remand order

ulgatle new procedures through a
' .

I
ing process, was error as

0 of 42/U.5.C. 1395mm(g) and

q
s in the first instance to

SEC v. Chenery, 332 U.S.

fctionfis set aside, "the

lem aﬁresh, performing the

) ; Florida Power & Light Co.

proper; course where agency




U470/ 9y

1J:420 FAA &VevVvVLzRva

errs is to "remand to the%

3. Government actia

to those raised in this c¢ase are currently:

American Manufacturers Mut

|
nal Insuranc
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| "
l i
n and due p ocess questlons very similar

agency") .

before the Court in

e Co,, €

al., No. 97-2000 (arguedl
appeals held that payment
insurers, as permitted by
State and inconsistent wit
139 F.3d 158

(3d Cir. 199

decisions in Sullivan and i

precise arguments that the|

reversal there apply wit]

® The district court
the Secretary to terminate
with the procedures it im
U.S. 329, 343-344 (1997).

° Neither court of apr
action "principles" ident3i
traditionally relied upon
both predicate a £finding
government's regulatory ro
with App. 9a-10a.

! The state actior
petitioners precisely miry
97-2000 Pet. Br. at 20-21
insurer's non-payment de
decisions are not governmej
unique aggravation of in
nature of industry does no
State). And there are cle

decieions made by workers'

h due process.

h equal foQ

tt al. v. Sullivan, et

1 ‘There, the court of

|

Jan. ‘19, 1999).

compensation

state law, were botb attributable to the

i
See;Sullivan v. Barnett,

f l‘
8) . Not only are tthe court of appeals

|

remarkably similar, ¥ but the
|I

titioners made in support of

n this case

Sullivan pe
. I, 1
ce in lth:LS cagse as well.

6

' !
Blso exceeded its authority in ordering

contracts with HMOS that fail to comply
bosed.’ Se; Ble531gg v. Freestone, 520

peals deC181on examlnes the three state-

fied in Edmonson, 500 U.S. at 622, and
by this Court, see PP- - , supra, and

of .government action largely on the
le. COmpare Sulllvan, 139 F.3d at 168,

0 arguments ralsqd by the Sullivan
ror those ralised in/ this petition. See
(arguing that Statk does not influence
cision), 17]-22 (argulng that insurer
ntal beneflts determinations), 22-25 (no
Jurylby governmentl), 26-32 (regulated
t render pr+vate actlon attributable to

arguments as well.
implicitly concluded

constitutionally-protecte
services before their le
established, and that pre
certain contexts, App. 63
similar conclusions reache
2000 Pet. Br.
the treatment, and thus a
established),

For example,

Laeprlvatlon

at 35-38 (ardu
- disputed applications for treatment whe

42-44 (argulng that pre

ar similarities between the due process
in |this case the lower courts
hat ' resp‘ndents( could have a
property 1nterest iin rece1v1ng medical
al entitlement to-those gservices was
processes were required in

Petitioners ln Sullivan challenge
by the court of appeals there. See 97-
ue process does not apply to
re theilegal entitlement to
roperty interest thereln, has not been
—deprlvatlon process is not

ing that d

l
i
k
1
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Indeed, so closely related are the cases that| lead counsel‘in this
case filed an amicus brief in Sullivan, emphasizing the potential
impact of the Court's deéision‘theré on the'Medicare program at

issue here.!? Accordingly; we suggest that %he petition be held

pending the decision in Sullivan.. \

B. The Judgments Below Should Be Vacated And The Matter
Remanded To District: Court For .Consideration Of
Intervening Statjutory and Regulato:y Changes

Absent the obvious | similarities between this case and
Sullivan, the Ninth Circuilt's decision in this case would warrant
this Court's plenary review at the present| time. It declares
unconstitutional the Secretary's implementatibn of a major federal
statutory program; it affirms ‘a'detailed nationwide injunction
requiring the Secretary £o :impose certain procedures on
participating HMOs; and it constitutionalizes |on a nationwide basis
the conduct of thousands of prlvate healthcare organizations
offering services to hundréds of thousands of |private individuals,

On August 5, 1997, however,.CPngrgss comprehensively reformed
this area of law -- enacting ‘the ' new Medicare Part C and

establishing the new "Me?icaré+qhoicé" program. See Balanced

Budget Act of 1997, Pub. |L. No '105-33, §§ [4001-4002, 111 Stat.
275. At the time the dist&ict-éoﬁrt ﬁuled, ﬁhe governing statute
merely required that HMOs prévidé fmeaningful procedures for
hearing and resolving grlevances‘" :42 U.SLC. 1395mm(c) (5) (A).

Neither that statutory pr?v151on nor the regulations promulgated

oo -
required) ; see alsc Lyng v. Payme, {476 U.S. 926, 942 (1986) (noting
that the Court has not resplved iwhether "appﬂlcants for benefits,
as distinct from those already.receiving them, have a legltlmate
claim of entitlement protefrted by the Due Process Clause") .

' See Amici Curiae American ABSOClatlon of Retired Persons,
The Center For Medicare Advocacy,.Inc -+ et _all., Br. at 4, 7.

o
I .
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under it required notices of adverse| decisions to be framed in

: . e .
understandable terms; neither addressed the gualifications of HMO
reconsideration decisionmakers; end'heither provided any rules

regarding expedition in urgenﬁ cases “
t 1
the view of the district court ,and{the cdurt of appeals, the

' ; b
practices that prevailed uﬁderr thét scheme did not afford

See pF). —_~__ . Ssupra. In

plaintiffs constitutionally adequate Aotlce or a constitutionally

sufficient opportunity to be h?ard | See pp. -, gupra, To

remedy the alleged def1c1enc1es,lthe d%atrict court imposed and the

Ninth Circuit affirmed a dﬁt%iled and |highly prescriptive

injunction to regulate beneficihqy appeals, |specifying the form,

; B
content, and timing of HMO notiéeé and hearings.
The new statute and the Secretary 8 regulations promulgated
b "

thereunder, however, dramatlcally expand the procedural and

substantive protections afforded]to Medlcare beneficiaries enrolled

l
in private HMOs. 1Indeed, Congress gave specific attention to the

sorts of procedures it con51dered eceséary to protect beneficiary

rights, enacting a section 'df newﬁ
"Benefits and Beneficiary Prqt%ctionf?“ 111 Stat. 286 (Sectlon
1852, to be codified at 42 U. SJC 1395:?22). Consequently, the new
statute and the implementing r;gLuatioﬁs it required the Secretary

o fi

to promulgate now separately ' address the alleged deficiencies

Medicare Part C entitled

identified by the lower courtslI|See pp¢ - |, .supra. Among other

L T T
things, they specifically requlre HMOs to issue understandable

l . ik

. f :
notices of decision, 111 Stat 293 [(Section 1852(g) (1), to be

codified at 42 U.S.C. 1395w- 224g)(1));is3 Fed. Reg. 35,108 (1998)
(adding 42 C.F.R. 422, 568(d));'they prov1de that medical necessity

" decisions must be made by quallfred medical personnel, 111 Stat.

!lll

Ill:
|

i
] I "
H.r

kY
W
1
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293 (Section 1852(g) (2) (B),

22(g) (2) (B)); 63 Fed. Reg.l
422.590(g) (2)); and they mandat

14 days) and reconsideration
I

cases, and expedited decisions-

bﬁf
I

dp

at 42 U.S.C. 1355w-

(adding 42 C.F.R.

! ial decisions {(within
.
c.n

1.
bl
'

Pin 30 days) in all

ours) if delay could

jeopardize the health of the beﬁp
i
35,110 (adding 42 C.F.R. 422.56&K

Stat. 293-294 (Sections 1852(9}&

U.s.c. (3)) |

'll
adverse to the enrollee are su

1395w-22(g) (2) and

independent, third-party actinth

294 (Section 1852(g) (4), to b

22 (g) (&) ;
dissatisfied beneficiaries mayio

judicial review, as provided anai

the statute.

See pp. _

7

k

63 Fed. Reg. at 35, 1113
1L
bt

Fed. Reg. at 35,108-

422.590(a)-(d)); 111

to be codified at 42
i
fMégeover HMO determinations

J . .
to autiomatic review by an
|

iéecretary's agent, 111 Stat.

=

1fied

L
ing

€t 42 U.S.C. 1395w-

42 C.F.R. 422.592)), and

'a hearing before an ALJ and

- to th% limits set forth in

Sup
I+

ol
3 The district court's conL

dlslncentlves to assisting enrQl
App. 49a; see id. at 62a
healthcare prov;ders)
regulations as well.

codified at 42 U.S.C.

See 111 St

1395w-22x"

it HMO physicians might face
'n purshing their requests,
7 HMO Lretaliation against
by the new statute and
(Section 1852(j) (3), to be

see,| e.g., 63 Fed. Reqg.

0
H

35,108 (adding 42 C.F.R. 42 o 10 (E)|; (barrlng punitive action
agqainst physician for a551stanqu%nir'guest1 g expedition) .
dlel Lk

** Although these new proviTﬂan'a, resgs most areas covered by
the district court injunction, they take a fundamentally different
approach to several key issueé{i iFof; example, the Secretary's
expedition provisions are more Eab rabr' to beneficiaries inasmuch
as they require recon81derat1dnL<ec1 ons w1th1n three calendar

days, see p. supra,

I

court required that detailed wa
be provided within five days even

whereas |tHe
such decisions in three worklnghd 3

ict court's order requires

62al. While the district
tten utlces of initial decisions
lwherel

/s,

not in imminent jeopardy, and Congresq¢spec1 ied no specific time

frame in such cases, see H.R. C
‘1st Sess. 65 (1997) (noting tha
Secretary), the Secretary select;
at 35,108 (adding 42 C.F.R. 42

qnf' o. 217, 105th Cong,
Con 3 ft that issue to the
1H'day deadline, 63 Fed. Reg.

) . Flnally, although the

W ﬁphe bigef1c1ary s health is

af
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The legal regime that respun?en challehged and the district
IH

court and Ninth Circuit reviewed,ljith has been superseded by a new

I
statutory framework and new e \itions fleshing out that

framework. No court has passed“::J constitutional sufficiency
J .

ntation.

£

of the new procedures or thei iu”: As a result, the
law has "been sufficiently a%:g%%‘ Ipendi#g appeal "so as to
present a substantially differégéi atroversy than the one the
[lower courts] originally decidsélz ortheagtern Fla. Chapter of

the Asgociated Gen. Contractorsg| v |
. [

- 656, 662 n.3 (1993); id. at 6fpole6rL

|
HO'Connor, J., dissenting).

0
See also App. 66a (district c0uh¢?récogn1tion'that "on appeal much

N

To e moot" because "of efforts

I
|
of the March 3, 1997 Order mighf |be
I
|

on the part of state and feder islatures [to] address[] the

same issues addressed by this (& see also id. at 68a ("the

£ even the April 1997 rule

entire case may become largely
changes were "implemented witho 7o) .

Under circumstances such al , the Court has "set aside

ith direction to enter a new

the judgment of the Court of App.:-‘

judgment setting aside the o": the District Court and

remanding to that court for:s

dther proceedings as may be

event." MclLeod v. General

appropriate in light of the sﬁps

Electric, 285 U.S. 533, 535 (1967)!|(peyjcuriam); see, e.g., Calhoun

v. Latimer, 377 U.S. 263, 264:(19p4)| (ger curiam) ("vacatl[ing] the
judgment and remand[ing] the ‘o the District Court for

further proceedings" to conéiﬂ'j nature and effect" of a

Secretary has required certainp|'Q

continue during the pendency of

.not extend similar requirementsjikp
Compare: ki

"acute care" services.
35,112-35,113 (adding 42 C.F.R.

ient hospital services to
linistrative appeal, she did
road, unspecified range of

63a, with 63 Fed. Reg. at

1620 (b), 422.622) .




Ve/Vu/7 8 49 .40 DA &VauVysruvas ey

supervening change in school bdar

U.S. 1082 (1984) (vacating judg
Court of Appeals to be remanded b
appropriate action in light of me

"
States Dep't of the Treasury v.

(1986) (vacating Jjudgment oﬁ g

district court because a new "enac

posture of thle] case"), As’

Continental Bank Corp., 494 ﬁ.
I
where mootness is attributablé.

governing the case, and the pl§1:|'

under the new framework that

[T
previously, our practice is to ydca

further proceedings in which Ehag
|

!
their pleadings or develop th?

In fact, it may be thaﬁ

o
merely the appeal, but the ePt“

subject matter on which the d?f-
focused their analysis -- the':
Section 1395mm(g), the Secretany
HMO conduct thereunder, see Apé; T

id. at 3a-5a, 13a (court d?in

legitimate basis for judicial irgi

[l
the Secretary's authority td

. ||| '
Section 1395mm{g), and no such

)
See pp. __-__, & n.__, supra.i

notice and appeal procedures %h]h

‘are without force or effect; thewy

-

Vicy); Heckler v. Lopez, 469

ind remanding case "to the
= x4 District Court" for
i islatiqn); see also United
'ggg, 4%7 U.S. 556, 559-560
appe£1 and remanding to
E"significant:ly alter [ed] the
: urt explained in Lewig v.

482 (1990), "in instances

lange in the legal framework
ol
'Jay have some residual claim

f'derstandably not asserted
§ }
efthe judgment and remand for

‘iles may, if necessary, amend

iiourt apd the Ninth Circuit

mplementing regulations, and

.|
res imposed on HMOs under

46a-50a (district court);

qs) --!no longer forms a

.ﬂéThe new statute eliminates
:Tnto risk contracts under
idts were renewed for 1999.
:ﬁésult, the regulations and
before the district court

tctiond required by the new
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Medicare Part C Medlcare+Ch01ce G

I
10?
'I

regulation at issue is mno lonqer

v. Schmid, 455 U.S. 100,

opinion" does not "pass on thej ﬁal

the "case has lost its characﬁér
I

the kind that must exist if '%'a

abstract questions of law. ")

30 .

| o
|

{
’
ontrd.

| instead. Princeton Univ,

}SBZH (per curiam) (where "the

[N
in force" and the "lower court's

#&ity{of the revised regulation, *

[
ﬂs a present, live controversy of

Ie tO|
|

MOI‘ eover,

l
;

avoid advisory opinions on

i the conduct that

respondents challenged and thé'lo

(e.g., the allegedly 1nadequll

addressed by the new statutq‘az

I,
General Contractors, 508 U:Sij at]|

er courts found unconstitutional

Lotlce and time limits) are now

(I.

1d regulatlons

See Associated

1663 n 3 (cases moot where '"the

statutes at issue * * * were chénjrd substantlally, and * * * there
i
d

was therefore no basis for cq:-chlI
BowenJH.

: |
(new legislation

was being repeated.");

(per curiam)

'Klzerb

thﬁ

1ng that the challenged conduct

485 U.S, 386, 387 (1988)

prqvides the relief sought by

** The change in the statuge
court's and the court of app
decidendi -- for prohibiting . %h@
renewing a contract with any';
requirements they believed to.
App. 63a. To justify that p
court of appeals both relied o
that "[t]lhe Secretary may not
section with an eligible ¢
requirements of this subsectid
U.S.C. 1395mm(c) (1) . See;

ITpER o‘_

e
o v
g

e
g

)2

r
7

Sl

|
_o_ _;

R

31g' [lrationale their zratio
Secre ary from entering into or
®, that violates the procedural
qequlred by Section 1395mm. See
Wb1t1®n, the, district court and
ctlon 1395mmi(c) (1) 's declaration
er into a contract under this
iization unless it meets the
‘*.h' App. 20a, 54a (quoting 42

at 54a-55a (justifying

o&eo]:r, eliminates the dlstrlct

HS”

additional procedural requl: e

'y idl
its {l by declaring that the

Secretary's failure to require]
a "violation of 42 U.S.C. §
{similar) . The new statute,
language of Section lBSSmm(chl)
and nowhere suggests that term: nat

m
1
l

-penalties for HMO non- compllances-
statutory change thus wholly llmlnate

which both lower courts expree ly
| ' !

pose them in her HMO contracts is
&SSmm(c)(l) ny; id. at 55a-5€a
Towever, omits the prohibitory
uponmrhlch those courts relied,
non-renewal are mandatory
' See PP. __ , Supra. The
statutory provigion upon
fested their remedial decisions.

i
;
O
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the plaintiffs renders lawsuit

Of course, if the entire

UVU’_V.JU

1
"1

(

32;

E
p

m?ot)

'Cﬁse (rgther than just the appeal)

were indisputably moot, the proper‘d;spos1tlon would be to remand
the case with a direction that tAL'comllalnt be dismissed. United
States v. Munsingwear, Inc., 340. S 39- 40 (1850} . Given the
possibility that the district court maY'need to dispose of residual
claims on remand, see, e.g., ClAf ﬁ.R:;Zl (request for attorney's
fees), and because respondents mﬂgﬁt s“ek to amend their complaint
to challenge the constituticﬂ%lfty HOf the new statute, the
regulations implementing the !F&w Jtatuteﬁ and HMO conduct
thereunder, see, e.g., Galhoun, 557?U . at 264; Lewig, 494 U.S. at
482, the Court should neither airéct or preclude dismissal but
rather permit the district lccl:urt i'o conduct such "further
proceedings as may be approprlgFa ‘in ﬂlght of" the statutory and
regulatory reforms. Mclecod, éééJ t 535. See also Burlington

Truck Lines, Inc. v. United St

remand to agency for further
conditions) . The district cot
further proceedings in light 01

regulations as well as this Cou

'* gee also United Transp.

371 U.S. 156, 172 (1962) (when’

!E

1
confronted with intervening facts,

L

coh51delatlon in light of changed

I'
l

584 (1971) ("An injunction can

inion . - State Bar, 401 U.S. 576,
igsue only after the plaintiff has

established that the conduct soug fht to”be enjoined is illegal and

that the defendant, if

not

en301n d will engage in such

conduct. ") ;

Department of State,
are '"certainly not entltled t

Legal Assistance
45 F.3d 469,

ik

longex effective version of a 1la

E ; tnamese: Asvium Seekers v.
472 ( .C. Cir. 1995) (Plaintiffs

rospeFtlve relief based on a no
er amended regulation.") .
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The Court should hold thg

i

petition for a writ of certiorari

an Mdgufacgurers Mutual Insurance

. C . 1
pending the decision in Ameri

Co., et al. v. Sullivan, et i

— =

i

., No. 97-2000 (argued Jan. 19,

1999). The Court should thep

5754 the
il

. . . R
certiorari, vacate the judgmen
t

judgment of the district couy

!

e P e & e

district court for consideratf

{ i

Balanced Budget Act of 1997:?nqb
e
|

Health and Human Services impl
]

the Court's decision in Sulii\
1 ¢
it
Respectfully submitted.:'?;
[l é.
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HARRIET S. RABB
General Counsel . R
Department of Health and} ik
Human Services , 1';
il
FEBRUARY 1999 ) E}:
i
UM IE
LH
I
IHE
i
'i:iih
ié'iﬁ
IR
oAl
|"|:.
A |§
{
J1Ih e
e
I
: ‘ (:
il

1

EhL régulations of the Secretary of

| | i
the petition for a writ of

court of appeals, and remand

uctions to (1) vacate the

|
i2) remand the matter toO the
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mentiny those provisions in light of
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THE WHITE HOUSE ST SIS e

WASHINGTON

February 4, 1999

MEMORANDUM TO THE PRESIDENT

FROM: Bruce Reed, Chris Jennings, Elena Kagan, Dan Marcus (Counsel’s
Office)
SUBJECT: Grijalva v, Shalala

John Podesta held a meeting last night with staff from the DPC, Counsel’s office,
OLA, OVP, OMB, and HHS to discuss whether the Solicitor General and HHS should
petition the Supreme Court for a writ of certiorari in Grijalva v Shalala. The cert petition,
which is due on Wednesday, would seek to vacate a decision (1) holding that Medicare
HMOs are “state actors” and, as such, required to provide enrollees with constitutional due
process and (2) requiring the Secretary of HHS to ensure that all Medicare HMOs comply
with specific notice and hearing requirements when seeking to deny or reduce medical
benefits.

You previously noted (on a copy of a New York Times article attached to this
memo) that this is a “tricky issue,” and your comment, if anything, understates the difficulty
and political sensitivity of the decision. HHS objects to the administrative burdens that the
district court’s injunction imposes and worries that these onerous requirements -- as well as
the fear of being subject to other constitutional standards -- will drive some HMOs from the
Medicare program. Many Congressional Democrats and health advocates, however, believe
that contesting the ruling below will undermine our effort to enact patients’ rights
legislation and perhaps threaten federal enforcement of Medicaid requirements.

Background

In Grijalva, a nationwide class of individuals enrolled in Medicare HMOs alleged
that the HMOs were failing to provide the notice and appeal rights guaranteed by the Due
Process Clause of the Constitution. The district court (Judge Alfredo Marquez) agreed
that Medicare HMOs were state actors and, as such, required to provide constitutional
due process; he also found that the notice and appeal procedures then in existence failed
to meet constitutional requirements. The judge issued an injunction specifying precise
notice, hearing, and appeal procedures, including a requirement that review of an HMO's
decision to deny, terminate, or reduce services take place prior to implementing that
decision. The injunction also commanded the Secretary to terminate contracts with any
Medicare HMO failing to comply with these requirements. The District Court stayed this
- injunction pending completion of the appeals process, so the injunction has not yet gone
into effect.



While the Secretary’s appeal of the District Court’s decision was pending, Congress
(in the Balanced Budget Act) overhauled the Medicare HMO program and the Secretary
issued a new set of regulations governing Medicare HMOs. Although the new statutory and
regulatory scheme provided Medicare enrollees with far greater protections than the original
scheme, a panel of the Ninth Circuit upheld the District Court’s decision. The Ninth Circuit
panel agreed with the District Court that Medicare HMOs were state actors, required to
provide constitutional due process, and that the procedural rules in effect at the time of the
District Court’s decision failed to meet constitutional standards. The panel declined to
consider whether the new procedural rules met constitutional requirements and thus
rendered the injunction unnecessary, noting that the Secretary could petition the District
Court for a ruling on this issue. Concerned about the basic state action issue, the Secretary
chose instead to seek a rehearing en banc (which the full Ninth Circuit denied) and now.
seeks a writ of certiorari.

The Solicitor General’s draft cert petition (which we can give you if you want it)
notes first that the prineipal legal issue in Grijalva (whether Medicare HMOs are state
actors) is very similar to an issue now before the Court in American Mutual Insurance Co.
v. Sullivan (whether workers’ compensation insurers are state actors); hence, the SG says,
the Court should hold the petition in Grjalva pending the Court’s decision in Sullivan.
Although this point could be made very simply, the SG’s draft uses if as a launching pad to
argue the merits of the state action issue; the petition argues for almost 10 pages that
Medicare HMOs are not state actors. The SG apparently believes that this extended
discussion is desirable to ensure that the Supreme Court appreciates the importance of this
case (and therefore holds the petition for Sullivan) and to influence the Court’s writing of
the Sullivan opinion (so that the decision there effectively forces the district court to lift the
injunction).

The draft petition argues next that the new statutory and regulatory scheme
governing Medicare HMOs -- which, as noted, provides greater protections than the original
regulatory scheme, although some lesser protections than the injunction -- effectively moots
the legal challenge adjudicated by the lower courts in this case. The SG thus asks that after
holding the petition for Sullivan, the Court vacate the judgment below and remand the case
for consideration of any challenge to the new statute and regulations in light of the Sullivan
decision.

Discussion and Options

HHS believes that the District Court’s injunction imposes a burdensome set of
notice and hearing requirements, inconsistent with the Department’s current policies and
unnecessary to protect Medicare enrollees. HHS notes especially the obligation on health
plans under the injunction to give extensive notice to enrollees of changes in service and to
continue providing services during the appeals process (effectively forcing HMOs to eat the



cost of these services even if the HMO's initial decision was proper). HHS believes that
these additional notice and hearing requirements will increase costs to Medicare HMOs and
perhaps drive some out of the Medicare program, in addition, HHS worries that Medicare
HMOs will incur other additional costs in the future if they continue to be viewed as state
actors. Finally, HHS notes that the injunction imposes considerable administrative burdens
on the Department itself, because the district court ordered it to monitor Medicare HMOs’
compliance with the injunction and to terminate the contracts of non-complying HMOs.

But this position -- and these arguments -- place the Administration in an awkward
position when it comes to pushing Congress to enact a Patients’ Bill of Rights. Although
the patient protections at issue are different, the Department is making the same kind of
arguments against the injunction that private health plans routinely make against the Bill of
Rights: that the added protections are excessively burdensome and would raise medical
costs without improving the quality of patient care. Of course, the requirements in the one
case were imposed by a court, whereas in the other they would be imposed by Congress.
But this difference is unlikely to make much of a difference to our critics. In insisting on
Supreme Court review of the judgment below, we would be giving credence to the health
plans’ view of regulation, while making ourselves vulnerable to the charge of hypocrisy.

Perhaps more important, many advocates and some Hill Democrats are worried that
our arguments on state action will undermine the Medicaid entitlement. If Medicare HMOs
are not state actors, then Medicaid HMOs probably are not either. Although it is possible to
make distinctions between the Medicare and Medicaid programs with respect to state
action, even HHS admits that these distinctions are strained and may not be convincing.”
What is more, the enforcement of Medicaid guarantees depends on whether participants in
the system (such as HMOs) are state actors in a way that the enforcement of Medicare
guarantees does not. Whereas the Medicare statute has built-in enforcement mechanisms
that are unaffected by the state action issue, the Medicaid statute has no such mechanisms:
federal enforcement relies largely on Section 1983 suits, which can only be brought against
state actors. We fought hard, in the Medicaid block grant debate of 1995, to maintain this
right of action for Medicaid violations, and we should be reluctant to start down a road that
could make it less effective.

/
We are now considering three options. The first option is to file the cert petition

drafted by the SG’s office. The second option is to file a stripped-down version of the cert
petition, simply making the point that Grijalva and Sullivan are related and asking the
Supreme Court to hold the former for the latter. Because this kind of petition would not
explicitly argue that Medicare HMOs are private actors or that the district court erred in
issuing its injunction, it would inflame advocates less and insulate us somewhat from the
charge of hypocrisy. As noted above, however, it might also be less effective in getting the
Court to dispose of both this case and Sullivan in the way that stands the best chance of
‘overturning the injunction. The third option is to decline to file any cert petition and instead
return to the district court to argue that it should lift (or modify) its injunction in light of the



4

new statute and regulation. Under this approach, we would say nothing now about the state
action issue -- although if the Supreme Court later decides Sullivan in a way that is relevant,
we could ask the District Court to reconsider its injunction in light of the decision. This
approach best protects our position on the Patients’ Bill of Rights and poses the least threat

to the Medicaid entitlement, but it is probably the least effective way of helping HHS to
escape from the district court’s injunction.

Secretary Shalala favors the first option, but she recognizes that this 1s a difficult
decision. We are almost sure that Shalala would prefer the second option to the third,
although she has not yet considered this issue. The Solicitor General believes that the first
option best protects the government’s broad interest in entering into contracts with private
parties, but our sense is that the SG 1s largely taking its direction in this case from HHS.
We have not yet discussed with the SG whether he would prefer the second or third options
and cannot guess how he would come out on this issue. The DPC and Counsel’s Office
believe strongly that we should not choose the first option. All of us think that etther the
second or third options would be acceptable, with Bruce and Dan leaning slightly to the
second and Chris and Elena slightly to the third. We expect that John will talk to you about
this matter after you have had a chance to read this memo.
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Rulings on Medicare Rights Split White House

8y ROBERT PEAR

NASHINGTON, Jan 21 — A batter
Jospute ras aroken oul within the
Chnton admonsi aoon ove the legal
tigits ot Medicare benenicianes.
wun some otficials trving 0 it
‘hose v.gnfs even as President Chn.
tont urges Congress o establish new
protections lor mullions of ather pa-
tients wath private health insurance.

Atissue are Federal court rulings
thuit upheld the righes of six million
\Medicare Dbeneficiaites n health
mawenance organizaions.

A Feder 21 dustict yuage in Tucsen,
Arz . and the United States Court of
Appeais for the Nmth Circust, in San
Francisco. sa1d such patients have a
constitutional rFight {0 1eceive writ-
ten notices and hearings on any deni-
al of medicat services. because the
H M.O "5 were acting ou behalfl of the
Covernment

Mediwcave officials are urging Don-
na £ Shatala. the Secretary of
Health and Human Services, (o ap-
peal tne decision o the Supreme
Court. But other Adnunisiration ofli-
crals. why woi k on legislatve affairs
and dumestic policy. strenuously op-
pose any appeal, sayng the Admints-
wanon will look ridiculous and will
vutrage consumer groups and Demo-
crats i Congress.

The arguments are set forth in
conndentual memorandums that pro-
vide a vare tnsight into the legal and
pehuical considerations that shape
the Government's decisions on litiga-
uon betore the High Court. They
seem (o parallel the arguments
made for and agamst a “patient's
biil of nights™ Like the one proposed
by Mr Clinton.

Medicare officials argue that the
lower-court orders intrude on their
ability 1o set Med:icare policy. and go
much further than necessary (o pro-
tect elderly patients. “The appeals
process required by the district court
could impose sigmficant admimstra-
nve and fancial burdens on health
plans " raismg costs by $4.70 a per-
son per month. or a total of $343
nuthon 1 year, sad A memorandum
2y Medicare officials

Under the lower-court oarders.
H MO s must provide a wrilten no-
tice whenever a service requested by
4 pauent or a doctor 1s denied, or a
course of (reattment i3 reduced or
ternunated.

‘Under this standard. benelicia-
ries could he inundated with written
noticey whenever 2 perceived reduc-
tton occurs,” the Medicare otficals
said "Such a situation would be con-
fusing and even stressful to benefi-
clares.”

In short, Medicare officials do not
like being second-guessed by the
courts, and they resent judiciat su-
pervision just as much as H.M.O.
executives resent( regulauon.

But 3 memorandum written by
other officials of the Department of
Health and Human Services empha-
sizes the political risks of an appeal

A rare insight into
the considerations
that shape decisions
on litigation.

to the Supreme Court.

“The department’s position could
be seen as inconsistent with she Ad-
ministration’s stated policy of ex-
panding consumer protections for

. health plan enrollees,’ It says. "As a

result. a petiion could weaken the
department’s and the Admunistra-
tion’s ability to pass legislation that
creates additional protections, such
as in the patient’s bifl of rights.”

Nancy-Ann Min DeParle, the -ad-
ministrator of the Health Care Fi-
nancing Administration, which runs
Medicare, came down against the
lower-court decisions. She told Dr.
Shalala that the Administration
“'should seek relief from the Su-
preme Court,” even though Ms. De-
Parle acknowledged that there were
legal and political risks in tius ap-
proach.

8y contrast, other Administration
officials said the rights of Medicare
H.M.O. pauents should meet consti-
wonal standards for “‘due process
of law’* because the stakes were s0
tugh: 1f an H.M.0. denies coverage of
a service, the patient may sufler
irreparable harm or die.

Further, these officials said 1n con-
Nidential memorandums, 1l the Ad-

munistration succeeds in s effort (o
overturn the court decisions won bv
Medicare bepeficiares, it Could un-
dermine the rights of -poor people in
Medicaid, who have increasingly
been required to get their care
through HM.O.'s.

Moreaver, these officials said,
“health plans may be exaggerating
the financial and administrative bur-
dens'’ imposed by (he lower-court
orders.

The case. a nationwide class ac-
tion, was filed 1n 1993 by elderly
people who said they had been denied
medically necessary services. The
plainuffs won a ruling {rom the Fed-
eral District Court i1 Tucson in Octo-
ber 1996. Dr. Shalala appealed, say-
ng the judge, Alfredo C. Marquez,
had usurped her authority.

Last August the appellate court 1n
San Francisco rejected the Adminis-
tratign’s argument. Judge Chartes E.
Wiggins. a former Republican Con-
gressman  from Californta, sawd
Medicare beneficiaries are entitled
t0 due process because the H.M.O.
decisions amount to ~Government
action.”

H.M.O.'s are private corporations,
but when they deny services to Medi-
care beneliciaries they are acting on
behall of the Government, the court
said.

The Admunistration has issued
rules (or Medicare HM.0.'s, but the
order by Judge Marquez provides
greater protection to beneficiaries.
The judge's order sets tighter dead-
lines for H.M.O.'s to rule on appeals,
and it guarantees that patenis can
receive urgently needed services
while they pursue appeals.

Vicki Gotilich, a lawyer at the Na-
tonal Senior Citizens Law Center,
said the court order aiso “'goes much
further than current Federal rules in
requiring H.M.0's (o explain what
additional evidence you need to sup-
port your claim, and how to get that
evidence."

A report on the case by Govern-
ment lawyers says '‘the worst possi-
ble scenario” 1s that Dr. Shalala will
appeal to the Supreme Court and the
Justices will decline to accept the
case [or review.

Lower courts would prodably view
such action as 'a judgment by the
Supreme Court that our arguments
were unpersuasive,” the report said.
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