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THE WHITE HOUSE ' « i F-a - , 
W A S H I N G T O N 

February 4, 1999 

MEMORANDUM TO THE PRESIDENT 

FROM: Bruce Reed, Chris Jennings, Elena Kagan, Dan Marcus (Counsel's 
Office) 

SUBJECT: Griialva v. Shalala 

John Podesta held a meeting last night with staff from the DPC, Counsel's office, 
OLA, OVP, OMB, and HHS to discuss whether the Solicitor General and HHS should 
petition the Supreme Court for a writ of certiorari in Grijalva v Shalala. The cert petition, 
which is due on Wednesday, would seek to vacate a decision (1) holding that Medicare 
HMOs are "state actors" and, as such, required to provide enrollees with constitutional due 
process and (2) requiring the Secretary of HHS to ensure that all Medicare HMOs comply 
with specific notice and hearing requirements when seeking to deny or reduce medical 
benefits. 

You previously noted (on a copy of a New York Times article altached to this 
memo) that this is a "tricky issue," and your comment, if anything, understates the difficulty 
and political sensitivity of the decision. HHS objects to the administrative burdens that the 
district court's injunction imposes and worries that these onerous requirements — as well as 
the fear of being subject to other constitutional standards - will drive some HMOs from the 
Medicare program. Many Congressional Democrats and health advocates, however, believe 
that contesting the ruling below will undermine our effort to enact patients' rights 
legislation and perhaps threaten federal enforcement of Medicaid requirements. 

Backeround 

In Grijalva. a nationwide class of individuals enrolled in Medicare HMOs alleged 
that the HMOs were failing to provide the notice and appeal rights guaranteed by the Due 
Process Clause of the Constitution. The district court (Judge Alfredo Marquez) agreed 
that Medicare HMOs were state actors and, as such, required to provide constitutional 
due process; he also found that the notice and appeal procedures then in existence foiled 
to meet constitutional requirements. The judge issued an injunction specifying precise 
notice, hearing, and appeal procedures, including a requirement that review of an HMO's 
decision to deny, terminate, or reduce services take place prior to implementing that 
decision. The injunction also commanded the Secretary to terminate contracts with any 
Medicare HMO failing to comply with these requirements. The District Court stayed this 
injunction pending completion of the appeals process, so the injunction has not yet gone 
into effect. 
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While the Secretaiy's appeal of the District Court's decision was pending, Congress 
(in the Balanced Budget Act) overhauled the Medicare HMO program and the Secretary 
issued a new set of regulations governing Medicare HMOs. Although the new statutory and 
regulatory scheme provided Medicare enrollees with far greater protections than the original 
scheme, a panel of the Ninth Circuit upheld the District Court's decision. The Ninth Circuit 
panel agreed with the District Court that Medicare HMOs were state actors, required to 
provide constitutional due process, and that the procedural rules in effect at the time of the 
District Court's decision failed to meet constitutional standards. The panel declined to 
consider whether the new procedural rules met constitutional requirements and thus 
rendered the injunction unnecessary, noting that the Secretary could petition the District 
Court for a ruling on this issue. Concerned about the basic state action issue, the Secretary 
chose instead to seek a rehearing en banc (which the full Ninth Circuit denied) and now 
seeks a writ of certiorari. 

The Solicitor General's draft cert petition (which we can give you if you want it) 
notes first that the principal legal issue in Grijalva (whether Medicare HMOs are state 
actors) is very similar to an issue now before the Court in American Mutual Insurance Co. 
v. Sullivan (whether workers' compensation insurers'are state actors); hence, the SG says, 
the Court should hold the petition in Grualva pending the Court's decision in Sullivan. 
Although this point could be made very simply, the SG's draft uses if as a launching pad to 
argue the merits of the state action issue; the petition argues for almost 10 pages that 
Medicare HMOs are not state actors. The SG apparently believes that this extended 
discussion is desirable to ensure that the Supreme Court appreciates the importance of this 
case (and therefore holds the petition for Sullivan) and to influence the Court's writing of 
the Sullivan opinion (so that the decision there effectively forces the district court to lift the 
injunction). 

The draft petition argues next that the new statutory and regulatory scheme 
governing Medicare HMOs - which, as noted, provides greater protections than the original 
regulatory scheme, although some lesser protections than the injunction - effectively moots 
the legal challenge adjudicated by the lower courts in this case. The SG thus asks that after 
holding the petition for Sullivan, the Court vacate the judgment below and remand the case 
for consideration of any challenge to the new statute and regulations in light of the Sullivan 
decision. 

Discussion and Options 

HHS believes that the District Court's injunction imposes a burdensome set of 
notice and hearing requirements, inconsistent with the Department's current policies and 
unnecessary to protect Medicare enrollees. HHS notes especially the obligation on health 
plans under the injunction to give extensive notice to enrollees of changes in service and to 
continue providing services during the appeals process (effectively forcing HMOs to eat the 
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cost of these services even if the HMO's initial decision was proper). HHS believes that 
these additional notice and hearing requirements will increase costs to Medicare HMOs and 
perhaps drive some out of the Medicare program; in addition, HHS worries that Medicare 
HMOs will incur other additional costs in the future if they continue to be viewed as state 
actors. Finally, HHS notes that the injunction imposes considerable administrative burdens 
on the Department itself, because the district court ordered it to monitor Medicare HMOs' 
compliance with the injunction and to terminate the contracts of non-complying HMOs. 

But this position — and these arguments — place the Administration in an awkward 
position when it comes to pushing Congress to enact a Patients' Bill of Rights. Although 
the patient protections at issue are different, the Department is making the same kind of 
arguments against the injunction that private health plans routinely make against the Bill of 
Rights: that the added protections are excessively burdensome and would raise medical 
costs without improving the quality of patient care. Of course, the requirements in the one 
case were imposed by a court, whereas in the other they would be imposed by Congress. 
But this difference is unlikely to make much of a difference to our critics. In insisting on 
Supreme Court review of the judgment below, we would be giving credence to the health 
plans' view of regulation, while making ourselves vulnerable to the charge of hypocrisy. 

Perhaps more important, many advocates and some Hill Democrats are worried that 
our arguments on state action will undermine the Medicaid entitlement. If Medicare HMOs 
are not state actors, then Medicaid HMOs probably are not either. Although it is possible to 
make distinctions between the Medicare and Medicaid programs with respect to state 
action, even HHS admits that these distinctions are strained and may not be convincing. 
What is more, the enforcement of Medicaid guarantees depends on whether participants in 
the system (such as HMOs) are state actors in a way that the enforcement ofMedicare 
guarantees does not. Whereas the Medicare statute has built-in enforcement mechanisms 
that are unaffected by the state action issue, the Medicaid statute has no such mechanisms: 
federal enforcement relies largely on Section 1983 suits, which can only be brought against 
state actors. We fought hard, in the Medicaid block grant debate of 1995, to maintain this 
right of action for Medicaid violations, and we should be reluctant to start down a road that 
could make it less effective. 

We are now considering three options. The first option is to file the cert petition 
drafted by the SG's office. The second option is to file a stripped-down version of the cert 
petition, simply making the point that Grualva and Sullivan are related and asking the 
Supreme Court to hold the former for the latter. Because this kind of petition would not 
explicitly argue that Medicare HMOs are private actors or that the district court erred in 
issuing its injunction, it would inflame advocates less and insulate us somewhat from the 
charge of hypocrisy. As noted above, however, it might also be less effective in getting the 
Court to dispose of both this case and Sullivan in the way that stands the best chance of 
overturning the injunction. The third option is to decline to file any cert petition and instead 
return to the district court to argue that it should lift (or modify) its injunction in light of the 
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new statute and regulation. Under this approach, we would say nothing now about the state 
action issue - although if the Supreme Court later decides Sullivan in a way that is relevant, 
we could ask the District Court to reconsider its injunction in light of the decision. This 
approach best protects our position on the Patients' Bill of Rights and poses the least threat 
to the Medicaid entitlement, but it is probably the least effective way of helping HHS to 
escape from the district court's injunction. 

Secretary Shalala favors the first option, but she recognizes that this is a difficult 
decision. We are almost sure that Shalala would prefer the second option to the third, 
although she has not yet considered this issue. The SoUcitor General believes that the first 
option best protects the government's broad interest in entering into contracts with private 
parties, but our sense is that the SG is largely taking its direction in this case from HHS. 
We have not yet discussed with the SG whether he would prefer the second or third options 
and cannot guess how he would come out on this issue. The DPC and Counsel's Office 
believe strongly that we should not choose the first option. All of us think that either the 
second or third options would be acceptable, with Bruce and Dan leaning slightly to the 
second and Chris and Elena slightly to the third. We expect that John will talk to you about 
this matter after you have had a chance to read this memo. 
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Rulings on Medicare Rights Split White House 
By ROBERT PEAR 

WASHINGTON. Jan. 11 - A hil icr 
dibpuic hos liroken QUE vvuhin iH« 
Chniun Aanimmrnnon over me legal 
nnHis ol Medicare bcrtelieiinei. 
Klin sonir aif.culs irying 10 UTTIU 
those nghis even as Prcudenl Oln-
IOO urge* CanBrass io emblixh new 
protecrlons fgr mdliom ol Dther pa-
iionu «-iih private nealm irauranM. 

AI issue are Federal coun rulings 
nun upheia me nsnts of nx millloB 
Medicare benelicmries in henlih 
mjiniciiance •rgaiuiauoni. 

A Federal Oistl lCI juflge m Tucson. 
Ani., ^ild inc L'llLled Scates Coun or 
Appeals lor die Simfi Circuit In San 
Francisco, said sucn poiiems ha»e a 
cnntiiiudoiial n jm jo receive wril­
ten nonces and hearings on any deni­
al of mcdieni sei-viees. hecauie the 
H.M.Q.-j were neiuta an behalf ol the 
Governmenl. 

Medicare officials are urging Don-
nil E Snal.-in. the Secretary al 
rtealiii .um Human Service*, tg ap-
pval cue decision to rhe Suprernl 
Ctrnn. out other Aommurrailon offl-
culs. una ivork on leiislatlvc Klalra 
.ma dumesiic policy, sirenuoujly op-
pnse any appeal. iayin B (he Admlnli-
n-aiion will look ndieulous and will 
outrage tDiiuimor groupjand Dem* 
ci ats in Concresa. 

The arguments are sel lorth In 
cnniiaeimal memorsndumi thai pro­
vide a rare insight Into tha legal ind 
political cninidsrotlana thai shape 
the Covornmeiti's dMisioit^ on litiga-
non belore the High Court. They 
seem io parallel me argumonti 
made lor and agauut a "patient's 
bill ol rights" like the one proeowd 
By Mr. Clinton, 

.Vlcdicarn officials argue thai the 
laner-coun orders intrude on their 
.iDillty to set Medicare policy, and gp 
much lurilier than necessary io pm-
tect elderly potienu. "The appeals 
process rsituired by the ditirict court 
could impose sigmricam adtniniitra-
nve and financial burdens on health 
puns." raising COKI by 5-1.70 a per­
son per momh. ar a total of K M 
niilhau a your, said a meniorandum 
by Medicare ofliCiali 

Under rlw luwtr.cmirt orders. 
H.M.O.'s musi proi-idc a written no­
nce whenever a service raqumed by 
t patient or a doctor is denied, or i 
course of ire umom ic reducod or 
tei'niinjced. 

"L'ndcr [TuS standard, beneficta. 
nos could he inundated with wrmen 
noncei ulienever a perciivtd reduc­
tion occurs." the Medicare officials 
said. "Such a sliuanon would be con-
lusln; and even stressful lo Benefi­
ciaries ' 

In short. Medicare officials do not 
like being second-guessed by the 
courts, and they resent judicial su-
ptrvislon just as mucn u H.M.O. 
executives reseni regulation. 

But a memorandum written by 
omer olficials of ihe Depunment of 
Health and Human Services empha-
JISCB ihe political risks o[ an appeal 

A rare insight into 
the considerations 
that shape decisions 
on litigation. 

to ihe Supreme Court 
"Tha depanraent'i position could 

be seen as ineonsIsitnt with jhe Ad. 
mminraUan's itiled policy of ex­
panding consumer pruttctlona for 
henltn pi in enrollees." it lays- "As a 
reauli. a petition could weaken the 
deportment's and the AdminUtra-
lion's ability io post leglslailan that 
creates additional preiecthuu. such 
ia In (he patient's bill of nghra." 

Nancy-Ann Min D»Parl«. rhe od-
minlslraror ol CM Health Care Fl. 
nanelng Adminlitratlon. which rum 
Median, com* down against the 
lower-cam decisitras. Sha told Dr. 
Shalala that the Administration 
"Should sick relief m m the Su­

preme Court." even though Ms. De­
Parle ackpgwledgid that there were 
legal and palltical risks In this ip-
preach. 

By contrast, other Adminisirniion 
oMeials said the rights of Medicare 
H.M.O. patnnts should meet coiuti. 
lutlonil siandaMs for "due process 
of law" because the stokes were sa 
high; if on H.M.O. denies coverage of 
a service, the patient may suffer 
irreparabl* harm or die. 

Further, these orriciali said m eon-
Ndentinl memorandums. •! the Ad-

mimsirauon succeeds m its effort to 
overturn (he court decisians won by 
Medicare beneficiaries, it could un­
dermine the rights ol poor people in 
Medicaid, who have increasingly 
been required to get their care 
through H.M.O.'s. 

Moreover, these officials said, 
"health plans may be e-iaggeratlng 
the llnancial and administrative Dur-
dena" Imposed by the lower-eoun 
orders. 

The case, a nationwide class ac­
lion. was (lied in 199: by elderly 
people who said they had been denied 
medieally necessary services. The 
plaintiffs won a ruling from the Fed-
eral District Court in Tucson in Octo­
ber 199$. Dr. Shalala appealed, say­
ing the judge, Alfredo C. Marquez, 
had usurved her authomy. 

"Last August the appellate court in 
San Francisco rejected the Adminis­
tration's argument. Judge Charles E_ 

.Wiggins, a former Itepublican Can. 
grusnkin from California, said 
Medicaid beneilelarles ire oiiitled 
lo due process beeause the H.M.O. 
decisions amount to "Government 
action." 

H.M.O.'s are private corporations, 
but when they deny services tn Med|. 
care haneflelarlei they are acting en 
behalf of the Government. Ihe eourt 
sold. 

The AdmlnlstraElon has issued 
rulea (or Medicare H-M O-'i. but the 
order by Judge Marqoei provides 
grenter protect ten to Benellciartes. 
The itidgi's order s«s tighter dead. 
lines for HKtO.'s in rule on appeals, 
and ii guarameei that patients can 
receive urgently needed service* 
while they pur*i« appoals. 

Vlekl Gonllch. a lawyer >( the N»-
tlnnal Senior Citizens Uw Canter, 
said the court order also "goes much 
further than eurrtni Federal rules in 
requiring HJd.O.'s tn explain what 
addiiloml evidence you natd to sup­
port your claim, ond how to get that 
evidence." 

A repori on ihe case by Govern­
menl lawyers says "(he worst possi­
ble scenario" la that Dr. Shalala will 
appeal to the Supreme Court and the 
JusUces will decline to accept the 
case for review. 

Lower courti would probably view 
such action is " i ludgment by the 
Supreme Court that Our arguments 
were unpersuasive."' the report said 

Sl)c?sYufiJorkEimcs 
F KID AY. /ANUABY::. IW 
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Enclosed is an alternative version of the state action section. In addition to 
being significantly shorter, ir also makes a point that should be important to 
those who want to distinguish Medicaid - that under Medicare enrollment in an 
HMO is voluntary. 

It is possible, but in my view not desirable, to file an even more truncated 
version along the lines of what is footnote 11 in the penultimate draft. Of 
course, we would still need to say that the 9* Circuit's decision is incorrect, and 
why. Filing a version of this sort will make the distinction mentioned above 
more awkward, and it will, I think, provoke a brief in opposition that will 
require us to present our arguments in a reply anyway. There are also other 
reasons why it would be less desirable to file that sort of petition. Still, it would 
be better than not filing anything. 

I want to reemphasize the point I made when I called you last evening - that 
not filing a petition challenging this 9* Circuit ruling will likely have serious 
consequences well beyond HHS/HCFA. Given the governmental interests at 
stake here, it would be stunning if we did not file. 

I hope the President will bear in mind that the arguments advanced here are 
the same as those we have already made in the district court, in our merits 
brief in the court of appeals, and in our rehearing papers. And we are not 
soliciting plenary review. We are simply trying to get this case back to the 
district court - absent a damaging state-action precedent - so that the new 
statute and regulations can be evaluated on their merits, and the President's 
program can proceed unhindered. 

rmri i i i t 

F R O M : iK—.«iq«-<. 

Seth Waxman 
Solicitor General 
Department of Justice 

5712-Main DOJ 

202-514-2201 
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l. The Due Process Clause does not apply to purely private 

conduct; i t applies only where the actor i s governmental, or the 

conduct can be f a i r l y a t t r i b u t e d to the government. NCAA v. 

Tarkanian. 488 U.S. 179, 191 (1988). The Ninth C i r c u i t held that 

medical treatment decisions of private HMOs are properly-

a t t r i b u t e d to the federal government i n t h i s case because the 

"Secretary extensively regulates the provision of Medicare 

services by HMOs" and pays HMOs "for each enrolled Medicare 

beneficiary (regardless of the services provided)"; HMOs must 

"comply with a l l federal laws and regulations"; and the "federal 

government has created the legal framework - - the standards and 

enforcement mechanisms -- wi t h i n which HMOs" operate. App. 9a-

10a. The Ninth Circuit's analysis departs from t h i s Court's 

usual approach i n t h i s area, which focuses on three factors: 

a. The f i r s t factor i s whether the government "has 

exercised coercive power or has provided such s i g n i f i c a n t 

encouragement * * * that the choice must i n law be deemed to be 

that of the [government]." Blum v. Yaretsky. 457 U.S. 991, 1004 

(1982). When an HMO makes an i n i t i a l determination whether to 

provide a requested service, i t does so without governmental 

p a r t i c i p a t i o n or assistance. Indeed, the f i r s t section of. the 

Medicare statute prohibits the "exercise [of] any" governmental 

"supervision or control over the practice of medicine or the 

manner i n which medical services are provided." 42 U.S.C. 1395.1 

1 In Blum v. Yaretskv. 477 U.S. 991 (1982), this Court held that the exercise of ordinary 
medical judgment is not state action, even where il may affect eligibility for government benefits. The 
Ninth Circuit sought to distinguish Blum by characterizing HMO detenninations as more in the 
nature of interpretations of the Medicare Act, rather than medical judgments, see App. lla, but the 
primary criterion employed by HMOs in this context ~ whether the medical services are "reasonable 
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b. The second factor i s whether the otherwise private 

actor exercises some power " t r a d i t i o n a l l y exclusively reserved to 

the State." Jackson v. Metropolitan Edison Co.. 419 U.S. 345, 

352 (1974). S i g n i f i c a n t l y here, the relationship between an HMO 

and i t s Medicare-beneficiary members i s the product of a private 

choice by those members. Medicare beneficiaries may choose among 

providers and forms of coverage, and the government neither 

requires them to e n r o l l i n an HMO nor precludes them from dis-

e n r o l l i n g . I n t h i s respect, the HMO's relationship with i t s 

Medicare-beneficiary members resembles i t s relationship with 

members who elect HMO coverage under employer-sponsored or other 

private health plans. Moreover, when an HMO decides whether to 

provide p a r t i c u l a r medical services requested by a member who has 

enrolled through Medicare, i t does not act as an agent of the 

government or d i s t r i b u t e government resources or funds. The HMO 

responds as i t would to a similar request by a privately-enrolled 

member. The HMO exercises i t s own judgment as to whether the 

services are reasonable and necessary, and thus w i t h i n the scope 

of i t s professional and contractual obligations. Although money 

is paid out of the Medicare Trust Funds to cover the f l a t monthly 

cost of the Medicare beneficiary's enrollment i n the HMO, the 

and necessary," 42 U.S.C. 1395y(a) — requires essentially medical, not legal, judgment. The 
complaint in this case, moreover, demonstrates that respondents seek to challenge medical judgments. 
One named plaintiff for example, alleged that she was denied physical therapy Because she could not 
follow iherapeulic insiruclions. G.A. E.R. 10-11, \ 29. Another plaintiff alleged that treating 
physicians failed to prescribe adequate pain medication or to order physical therapy. C.A. E.R. 12-
13, 40-41. Another plaintiff; much like the plaintiffs in Blum, alleged that the HMO erroneously 
concluded tlmt skilled nursing care was not medically necessary. C.A.E.R. 13-15, ffif 48-54. And 
yet another named plaintiff afleged that the HMO denied speech therapy services on tne ground that 
the therapy would not be effective. C.A. E.R. 16, % 62. 
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f i n a n c i a l consequences of a determination by the HMO to furnish 

or deny p a r t i c u l a r services to that enrollee are borne by the HMO 

alone.'" 

Nor does an HMO exercise traditionally-governmental 

adjudicatory powers with respect to i t s members who choose to 

en r o l l through Medicare. See App. lOa-lla. The HMO's medical 

treatment decisions regarding such a member represent i t s own 

judgment about what i s medically appropriate. A Medicare 

beneficiary who disputes an HMO denial may request an ALJ hearing 

i n HHS, and the HMO then becomes a formal party, adverse to the 

beneficiary. See pp. , supra. The adjudication, of course, 

i s government action, and the Secretary may order the HMO to 

provide the requested service, but that does not convert the 

HMO's otherwise-private i n i t i a l determination i n t o government 

conduct.1' Indeed, the HMO's role i s l i t t l e d i f f e r e n t than that 

of a private defendant confronting p o t e n t i a l l i a b i l i t y i n a c i v i l 

s u i t . The defendant would always make an i n i t i a l determination 

2 See Blum, 457 U. S. ai 1011 (rejecting contention thai decisions made by physicians and 
nursing homes are attributable to the State, despite "state subsidization of the operating and capital 
costs of the facilities" and coverage for "the medical expenses of more than 90% of the patients"). 
That ihe government pays for coverage neither encourages HMOs to deny requests for treatment, 
nor prevents the financial impact of HMO decisions from being visited exclusively on the HMO. .If 
the tact that the government pays for coverage were a sufficient basis for attributing HMO conduct 
to the government, HMOs providing services to government employees under the Federal Employees 
Health Benefits Act of 1959, 5 U.S.C. 8901 et seq.. would also all be government actors. 

1 Administrative appeal statistics indicate that, in 1996 and 1997, the Secretary reversed HMO 
determinations in whole or in part in nearly 30% of all cases. Center for Health Dispute Resolution, 
Medicare HMO/CMP Reconsideration Data 1996-1997 (1998). In some instances, the HMO and 
the Secretary may be adverse parties in contested legal proceedings. If die HMO wishes to challenge 
one of Secretary's decisions, it may sue the Secretary in an action for judicial review, 42 U.S.C. 
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as to whether i t considers i t s e l f l i a b l e and thus whether to 

s a t i s f y the asserted obligation v o l u n t a r i l y , i f i t declines to 

do so and the p l a i n t i f f f i l e s s u i t , that decision may e f f e c t i v e l y 

be "reversed" and a contrary course compelled --by the court. 

But that does not convert the i n i t i a l p rivate decision whether to 

meet the o b l i g a t i o n v o l u n t a r i l y , or instead to dispute i t , i n t o 

government action. See Edmonson. 500 U.S. at 627 (decisions 

"whether to sue at a l l , the selection of counsel, and any number 

of ensuing t a c t i c a l choices i n the course of discovery and t r i a l 

may be without the requisite governmental character"). 

c. F i n a l l y , there can be no argument that "the i n j u r y 

caused i s aggravated i n a unique way by the incidents of 

governmental authority." Edmonson, 500 U.S. at 622. This i s not 

a case, l i k e Edmonson, i n which a d i g n i t a r y i n j u r y or stigma of 

the sort caused by r a c i a l discrimination might be exacerbated by 

an appearance of governmental endorsement. See id., at 628. The 

government simply provides adjudicatory mechanisms through which 

HMO decisions may be challenged. 

d. At bottom, the Ninth Circuit's decision to a t t r i b u t e to 

the federal government an HMO's medical treatment decisions about 

i t s members who have enrolled through Medicare appears to have 

rested p r i m a r i l y on the "rather vague generalization," Blum, 457 

U.S. at 1010, that there was a "high degree of interdependence" 

and a "symbiotic relationship," App. 9a, that made the government 

"a j o i n t p a r t i c i p a n t i n the challenged a c t i v i t y . " Burton v. 

Wilmincrton Parking Auth.. 365 U.S. 715, 725 (1961). The facts 
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che Ninth C i r c u i t r e l i e d upon f o r that conclusion, however, are 

largely common to heavily regulated industries. See App. 10a; 

pp. , supra. Even the most intensive governmental regulation 

of an industry i s an insufficient, basis f o r a t t r i b u t i n g otherwise 

private decisions and conduct to the government "where the 

i n i t i a t i v e comes from" the private party "and not from the 

[government]" i t s e l f . Jackson. 419 U.S. at 357; see i d ^ at 350-
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1. Dan Marcos (via fax) confideMicU. attorney-client 
and attorney work-product communication 

ETMARKS: 

Enclosed is an akamtive veraon of the state action section. In addition to 
bong significantly shorter, it also makes a point that should be important to 
those who want to distinguish Medicaid - that under Medicare enrollment in an 
HMO is voluntary. 

It is possible, but in my view not desirable, to file an even more truncated 
version along the lines of what is footnote 11 in the penultimate draft. Of 
course, we would still need to say that the 9̂  Circuit's decision is incorrect, and 
why. Filing a version of this sort win make the distinction mentioned above 
more awkward, and it will, I think, provoke a brief in opposition That will 
require us to present our arguments in a reply anyway, There are also other 
reasons why it would be less desirable to file that sort of petition. Still, it would 
be better than not filing anything. 

I want to reemphasize the point I made when I called you last evening - that 
not filing a petition challenging this 9* Circuit ruling will likely have serious 
consequences well beyond HHS/HCFA. Oven the governmental interests at 
stake here, it would be stunning if we did not file. 

I hope the President will bear in mind that the arguments advanced here are 
the same as those we have already made in the district court, in our merits 
brief in the court of appeals, and in our rehearing papers. And we are not 
soliciting plenary review. We are simply trying to get this case back to the 
district court — absent a damaging state-action precedent — so that the new 
statute and regulations can be evaluated on their merits, and the President's 
program can proceed unhindered. 

F R O M : (*•..«> 

Seth Waxman 
Solicitor General 
Department of Justice 

5712-Maui DOJ 

202-514-2201 
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i . The Due Process Clause does not apply to purely private 

conduct; i t applies only where tbe actor i s governmental, or rhe 

conduct can be f a i r l y attributed to the government. NG&a v. 

TayftzmiRTi. 488 U.S. 179, 191 (1988). The Ninth Circuit held that 

medical treatment decisions of private HMOs are properly 

attributed to the federal government in this case because the 

"Secretary extensively regulates the provision of Medicare 

services by HMOs" and pays HMOs "for each enrolled Medicare 

beneficiary (regardless of the services provided)"; HMOs must 

"comply with a l l federal laws and regulations"; and the "federal 

government has created the legal framework -- the standards and 

enforcement mechanisms -- within which HMOsu operate. App. 9a-

lOa. The Ninth Circuit's analysis departs from this Court's 

usual approach in this area, which focuses on three factors: 

a. The f i r s t factor i s whether the govenunent "has 

exercised coercive power or has provided such significant 

encouragement * * * that the choice must in law be deemed to be 

that of the [government]." Blum v. YaretsKv. 457 U.S. 991, 1004 

(1982) . When an HMO makes an i n i t i a l determination whether to 

provide a requested service, i t does so without governmental 

participation or assistance. Indeed, the f i r s t section of the 

Medicare statute prohibits the "exercise [of] any" governmental 

"supervision or control over the practice of medicine or the 

manner in which medical services are provided." 42 U.S.C. 1395.1 

1 In Blum v Yaretskv. 477 U S. 991 (1982), this Coun held that the exercise of ordinaxy 
medical judgment is not state action, even where il may affect eligibility for government benefits. The 
Ninth Circuit sought to distinguish Blum by cbaracterizmg HMO determinations as more m the 
nature of interpretations of the Medicare Act, rather than medical judgments, see App. 11 a, but the 
primary criterion employed by HMOs in this context - whether the medical services are reasonable 
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b- The second factor ie whether the otherwise private 

actor exercises some power "traditionally exclusively reserved to 

the State." Jackson v. Metropolitan Edison Co.. 419 U.S. 345, 

352 (1974). Significantly here, the relationship between an HMO 

and i t s Medicare-beneficiary members i s the product of a private 

choice by those meitiberB. Medicare beneficiaries may choose among 

providers and forms of coverage, and the government neither 

requires them to enroll in an HMD nor precludes them from dis-

enrolling. In this respect, the HMO's relationship with i t s 

Medicare-beneficiary members resembles i t s relationship with 

members who elect HMO coverage under employer-sponsored or other 

private health plans. Moreover, when an HMO decides whether to 

provide particular medical services requested by a member who has 

enrolled through Medicare, i t does not act as an agent of the 

government: or distribute government resources or funds. The HMO 

responds as i t would to a similar request by a privately-enrolled 

member. The HMO exercises i t s own judgment as to whether the 

services are reasonable and necessary, and thus within the scope 

of i t s professional and contractual obligations. Although money 

is paid out of the Medicare Trust Funds to cover the f l a t monthly 

cost of the Medicare beneficiary's enrollment in the HMO, the 

and necessaiyj" 42 U.S.C I39Sy(a.) — requires essentially medical, not legal, judgment. The 
complaint jn rnis case, moreover, demonstrates that respondents seek to challenge medical judgments, 
One named plaintiff for example, alleged thai she was denied physical therapy because she could nor 
follow tlifia-apeutic msLruclions. C.A. E . K 10-11, 29. Another plaintiff alleged that treating 
physicians failed to prescribe adequate pain medication or to order physical therapy. C.A. E-K 12-
13, fflf 40-41. Another plaintifî  much like the plaintifls in glum, alleged that the HMO erroneously 
concluded that skilled nursing care was not medically necessary. C.A. E.R. 13-15, ffiT 48-54. And 
yet another named plaintiff alleged that the HMO denied speech therapy services on the ground that 
the therapy would not be effecuve. C.A. EJL 16, fl 62. 
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financial consequences of a determination by tbe HMO co furnish 

or deny particular services to that enrollee are bome by the HMO 

alone/ 

Nor does an HMO exercise traditionally-governmental 

adjudicatory powers with respect to i t s members who choose to 

enroll through Medicare. See App- lOa-lla. The HMO's medical 

treatment decisions regarding such a member represent i t s own 

judgment about what i s medically appropriate. A Medicare 

beneficiary who disputes an HMO denial may request an ALJ hearing 

in HHS, and the HMO then becomes a formal party, adverse to the 

beneficiary. See pp. , snpra. The adjudication, off course, 

i s government action, and rhe Secretary may order the HMO to 

provide the requested service, but that does not convert the 

HMO's otherwise-private i n i t i a l determination into government 

conduct.3 Indeed, the HMO's role i s l i t t l e different than than 

of a private defendant confronting potential l i a b i l i t y in a c i v i l 

suit. The defendant would always make an i n i t i a l determination 

' See glmc 457 U.S. ar 1011 (rejecting contention that dedsions made by physicians and 
nursing homes are attributable to the State, despile "state subsidization of the operating and capital 
costs of the facilities" and coverage for "the medical expenses of more than 90% of the patients"). 
That the government pays for coverage neither encourages HMOs to deny requests for treatment, 
nor prevents the financial impact of HMO decisions from being visited exclusively on the HMO. if 
the tact that the government pays for coverage were a sufficienl basis for attributing HMO conduct 
to the govemmm, HMOs providing services to govermnent employees under the Federal Employees 
Health Benefits Act of 1959. 5 US.C. 8901 et seo.. would also all be government acrors. 

•1 Administrative appeal statistics indicate that, in 1996 and 1997, the Secretary reversed HMO 
determinations in whole or in part in nearly 3 0% of all cases. Center for Health Dispute Resolution, 
Medicare HMO/CMP Reconsideration Data 1996-1997 (199S). In some instances, the HMO and 
the Secretary maybe adverse parties in contested legal proceedings. If the HMO Twishes to challenge 
one of Secrerary's decisions it may sue the Secretary in an action for judicial review. 42 U.S.C. 
1395m m(c)(5)(3B); aad if the Secretary believes that the HMO is not meeting its legal obligations, she 
could impose civil money penalties or other sanctions, see 42 U.S.C. 1395mm(iX6)(A)0); accord 
111 Scat. 323-325 (Sections lS57(g) and (h), to be codified at 42 U.S.C. 1395w-27(g) and (h)). 
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as to whether i t considers i t s e l f l i a b l e and thus whether to 

s a t i s f y the asserted obl i g a t i o n v o l u n t a r i l y , i f i t declines to 

do so and the p l a i n t i f f f i l e s s u i t , that decision may e f f e c t i v e l y 

be "reversed" -- and a contrary course compelled --by the court. 

But that does not convert the i n i t i a l p r i v a t e decision whether to 

meet the o b l i g a t i o n v o l u n t a r i l y , or instead to dispute i t , i n t o 

government action. See ftdmonson. 500 U.S. at 627 (decisions 

"whether to sue at a l l , the selection of counsel, and any number 

of ensuing t a c t i c a l choices i n the course of discovery and t r i a l 

may be without the r e q u i s i t e governmental character") . 

c. F i n a l l y , there can be no argument that "the i n j u r y 

caused i s aggravated i n a unique way by the incidents of 

governmental authority." Edmonaon, 500 U.S. at 622- This i s not 

a case,, l i k e Edmonson, i n which a di g n i t a r y i n j u r y or stigma of 

the s o r t caused by r a c i a l discriminatiion might be exacerbated by 

an appearance of governmental endorsement. See id... at 62 8. The 

government simply provides adjudicatory mechanisms througli which 

HMO decisions may be challenged_ 

d. At bottom, tlie Ninth C i r c u i t ' s decision t o a t t r i b u t e to 

the federal government an HMO1 s medical treatment decisions about 

i t s members who have enrolled through Medicare appears to "have 

rested p r i m a r i l y on the "rather vague generalization," Blum, 457 

U.S. at 1010, that there was a "high degree of interdependence" 

and a "symbiotic relationship, " App. 9a, that made the governmant 

"a j o i n t p a r t i c i p a n t i n the challenged a c t i v i t y . " Burton v. 

Wilmington Parking Auth.. 365 U.S. 715, 725 (1961). The facts 
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che Ninth Circuit relied upon for that conclusion! however, are 

largely common to heavily regulated industries- See App. 10a,-

pp. , supra. Even the most intensive governmental regulation 

of an industry i s an insufficient basis for attributing otherwise 

private decisions and conduct to the government "where the 

initiative comes from" the private party "and not from the 

[government]" itse l f . Jackson. 419 U.S. at 357; see id. at 350. 



02/05/99 13:46 FAX 2023(15*452 

errs i s to "remand to the 

to those r a i s e d i n th i s 

' ' 25 

agency") -! 

3. Government acticn and due process questions very similar 

case are currently [before the Court i n 

American Manufacturers Mut j'nfiurancae Cĝ .. et a l . v. Sullivan, et 

a l . , No. 97-2000 (argued 

appeals held that payment 

insurers, as permitted by 

Jan.' -19, lj999) - jThere, the court of 

decisions -made by vorkers' compensation 

state law, were both attributable to the 

State and inconsistent with due process. SeejSullivan v. Barnett, 
i 

139 F.3d 158 (3d C i r . 1998) . Not only are jthe court of appeals 

decisions i n Su l l i v a n and i n t h i s cage remarkably s i m i l a r , 1 0 but the 

precise arguments that the 

reve r s a l there apply wit i equal for 

with App. 9a-10a. 

i i 

S u l l i v a n petitioners made i n support of 

ce i n s case as well. i i 

9 The d i s t r i c t court i l s o exceeded i t s authority i n ordering 
the Secretary to terminate contracts with HMOs that f a i l to comply 
with the procedures i t imposed.' See Blsss i p g v. Freestgfts, 520 
U.S. 329, 343-344 (1997). 

1 0 Neither court of appeals decision examines the three state -
action " p r i n c i p l e s " i d e n t i f i e d i n Edmonson. 500 U.S. at 622, and 
t r a d i t i o n a l l y r e l i e d upon by t h i s Court, see p^i. - , sypra, and 
both predicate a finding of '.gavemnient action l a r g e l y on the 
government's regulatory r c l e . Compare Sullivan. 13 9 F.3d at 168, 

The state actioiji arguments'; raiseid by the Sul l i v a n 
petitioners p r e c i s e l y mirror those r a i s e d i n t h i s p e t i t i o n . See 
97-2000 Pet. Br- at 20-21 (arguing that Stadia does not influence 
insurer's non-payment de: i s ion) •, I7|r22 (ajrguing that insurer 
dadtstong-gre Tjat govctomeytil b'enefitis deterrninations) , 22-25 (no 
uniqTIH^aaqrav^tion of ingUiy j by goY^rnmehtL) , 26-32 (regulated 
nature~of industry does nojt rend!eif privacy afetion attributable to 
Stgtea) - And there are c l e a r s i m i l a r i t i e s between the due "process 
arguments as w e l l . For example, i n t h i s case the lower courts 
i m p l i c i t l y concluded (that ' resp|pnclents^ could have _ a 
constitutionally-protected property i i i t e r e s t i n receiving medical 
services before t h e i r l e ^ a l entitlement to- those services was 
established, and that pre4deprivation • processes were required i n 
certain contexts, App. 63a. 'Petitioners iiji S u l l i v a n challenge 
si m i l a r conclusions reached by the couirt of appeals there. See 97-
2000 Pet. Br. at 35-38 (arguing that dft.& process does not apply to 
disputed applications for treatment wh^re thejilegal entitlement to 
the treatment, and thus a broperty i n t e r e s t tfherein, has not been 
established) , 42-44 (arguifng that pre-deprivation process i s not 
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Indeed, so c l o s e l y related 

case f i l e d an amicuB b r i e i 

impact of the Court's decision there on the 

issue here. 1 2 Accordingly 

pending the decision i n Si i l l i v a n . • 

26 

are the cases that lead counsel i n th i s 

i n Sullivan, emphasizing the potential 

Medicare program at 

the p e t i t i o n be held we suggest that 

B. The Judgments Balow ^honld Be Vacated And The Matter 
Remanded To D i s t r i c t • Court For Consideration of 
intervening Statutory and Regulatory Changes 

Absent the obvious 

unconstitutional the Secre 

s i m i l a r i t i e s between t h i s case and 

Sullivan, the Ninth C i r c u i t ' s decision i n thxs case would warrant 

t h i s court's plenary review at! the present 

izary's implementatian of a major federal 

statutory program; i t affirms 'a 1 detailed nWtionwide injunction 

requiring the Secretary 

p a r t i c i p a t i n g HMOs; and i t 

the conduct of thousandf 

offering services to hundrsds of thousands of 

to • impose 

constitutionalizes 

On August 5, 1997, hovever/ Congress comprehensively reformed 

th i s area of law enacting 'the ' new M 

establishing the new "Meilicare+Choice'1 progxam. See Balanced 

Budget Act of 1997, Pub. 

275. At the time the d i s t r i c t court ruled, tjhe governing statute 

merely required that HMC s prbvide Vmeaningful procedures for 

< 
hearing and resolving grievances. n 42 U.S 

required) ; see also Lyng v. 
that the Court has not res 
as d i s t i n c t from those a l l 
claim of entitlement prote 

1 2 See Amici Curiae 
The Center For Medicare 

time. I t declares 

c e r t a i n prooedur es on 

on a nationwide basis 

of private healthcare organizations 

private individuals. 

tdicare Part C and 

L. No'. :i05-33, §5 4001-4002, 111 Stat. 

. C . 1395mm(c) (5) (A) -

Neither that s tatutory prev is ion nor the regiulations promulgated 

fayne. 'i476 U . S . 92 
alved iwhetheS: " 

them 
applicants 

already receiving 
:ted byjthe Due Process 

Anerican ^Association 
Advocacy, i l n c ' , &t al 

942 (1986) (noting 
for benefits, 

have a legitimate 
Clause"). 

of Retired Persons, 
. . Br. at 4=, 7 . 
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PARTIES TO THE PROCEEDINGS 

The p e t i t i o n e r i s Donna E. Shalala, Secretary, Health and 

Human Services. The respondents are p l a i n t i f f s Gregoria Grijalva, 

Carol Knox, Mary Lea, Beatrice Bennett, and Mildred Morrell, 

individuals and representatives of a class of persons s i m i l a r l y 

situated, and p l a i n t i f f s - i n t e r v e n e r s Josephine B a l i s t r e r i , Fred S. 

Scherz, Kevin A- D r i s c o l l , Mina Ames, Edmundo B. Cardenas, Arline 

T. Donoho, Pa t r i c i a Sloan, Beth Robley, Goldie M. Powell, and 

Richard Baxter. 

(I) 
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QUESTIONS PRESENTED 

Before 42 U.S.C. I395inm(g) was superseded, i t authorized the 

Secretary of Health and Human Services to enter i n t o contracts with 

private health maintenance organizations and similar healthcare 

organizations (HMOs) under which they received a fixed, per-person 

monthly fee f o r each Medicare beneficiary who chose to e n r o l l i n 

(and to receive medical services from) the HMO i n place of 

t r a d i t i o n a l fee-for-services Medicare. The HMO, i n turn, was 

required to provide enrolled beneficiaries with a l l medical 

services covered by Medicare. Disputes between the HMO and the 

beneficiary regarding services were resolved by the Secretary or 

her agents. 

Alleging that HMOs with contracts under Section 13 95mm(g) had 

f a i l e d to provide beneficiaries with a meaningful opportunity to 

contest decisions t o reduce or deny medical services, p l a i n t i f f s 

f i l e d t h i s nationwide class action lawsuit. They alleged that the 

HMOs were "state actors" subject to the requirements of the Due 

Process Clause of the F i f t h Amendment, and that the procedures that 

the HMOs employed were inconsistent with the requirements of that 

clause. After p l a i n t i f f s f i l e d s u i t and the d i s t r i c t court issued 

an i n j u n c t i o n i n p l a i n t i f f s ' favor, however. Congress 

comprehensively reformed the relevant statutory and regulatory 

framework. The new statutory scheme withdraws the Secretary's 

authority to enter i n t o contracts under Section I395mm(g)/ and 

replaces that provision with . a new Medicare Part C, which 

establishes the "Medicare+Choice" program and offers vastly 

expanded procedural protections f o r beneficiaries enrolled i n 

private HMOs. 

( I I ) 



The questions presented by t h i s case are: - • 

1. Whether the decision by a Section 1395mm(g) HMO to deny an 

enrolled Medicare beneficiary's request f o r health services 

constitutes government action subject to the requirements of the 

Due Process Clause of the F i f t h Amendment. 

2. Whether the d i s t r i c t court properly issued an injunction, 

creating new procedural requirements that HMOs must follow and the 

Secretary must enforce through Section 1395mm(g) contracts, on due 

process grounds. 

3. Whether Congress's enactment of new Medicare Part C, which 

eliminates the Secretary's authority to contract under Section 

1395mm(g) and establishes a new "Medicare+Choice" program that 

provides greatly enhanced procedural protections f o r Medicare 

beneficiaries enrolled i n HMOs, renders the current appeal moot or 

otherwise warrants an order vacating the judgment below with 

directions to remand the matter to d i s t r i c t court f o r consideration 

of the ef f e c t of the new statutory and regulatory scheme. 

( H I ) 



IN THE SUPREME COURT OF THE UNITED STATES 
OCTOBER TERM, 1998 

No. 

DONNA E. SHALALA, SECRETARY, HEALTH 
AND HUMAN SERVICES, PETITIONER 

v. 

GREGORIA GRIJALVA, ET AL. 

ON PETITION FOR A WRIT OF CERTIORARI 
TO THE UNITED•STATES COURT OF APPEALS 

FOR THE NINTH CIRCUIT 

PETITION FOR A WRIT OF CERTIORARI 

The S o l i c i t o r General, on behalf of Donna E. Shalala, 

Secretary of Health and Human Services, r e s p e c t f u l l y p e t i t i o n s f o r 

a w r i t of c e r t i o r a r i to review the judgment of the United States 

Court of Appeals f o r the Ninth C i r c u i t i n t h i s case. 

OPINIONS BELOW 

The opinion of the court of appeals (App. la-2la) i s reported 

at 152 F.3d 1115. The opinion of the d i s t r i c t court (App. 24a-58a) 

is reported at 946 F. Supp. 747. 

JURISDICTION 

The judgment of the court of appeals was entered on August 12, 

1998. A p e t i t i o n f o r rehearing was denied on November 12, 1998. 

App. 22a-23a. The j u r i s d i c t i o n of t h i s Court i s invoked under 28 

U.S.C. 1254(1). 

STATUTORY AND REGULATORY PROVISIONS INVOLVED 

Relevant portions of the Medicare Act, as i t existed when the 

d i s t r i c t court ruled, 42 U.S.C. 1395mm, are reproduced i n the 

Appendix to t h i s p e t i t i o n , see App. 102a-109a, as are relevant 
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provisions of the Balanced Budget Act of 1997, Pub. L. No. 105-33, 

§§ 4001-4002, 111 Stat. 275, see App. 70a-101a. Relevant portions 

of the Secretary's regulations implementing 42 U.S.C. 1395mm(g), as 

they existed at the time the d i s t r i c t court ruled, 42 C.F.R. 

417.608-417.638 (1996), are likewise set out i n the Appendix, see 

App. 140a-149a, as are relevant provisions of the Secretary's 

current regulations, 63 Fed. Reg. 34,968 (1998), see App. 110a-

139a. 

STATEMENT 

1. The Medicare program, established under T i t l e XVIII of 

the Social Security Act, 42 U.S.C. 13 95 et seq., pays f o r covered 

medical care f o r e l i g i b l e aged and disabled persons. O r i g i n a l l y , 

Medicare operated exclusively i n a manner si m i l a r to fee-for-

service medical insurance. Under such arrangements, the 

beneficiary f i r s t obtains needed medical care. The beneficiary or 

his healthcare provider then submits a claim f o r reimbursement to 

the Medicare program. Claims are then reviewed by processing 

agents known as " f i s c a l intermediaries" or "carriers" private 

companies that act under contract as the Secretary's f i s c a l agent 

to evaluate claims and determine whether payment i s authorized by 

the Medicare statute. Where the f i s c a l intermediary or c a r r i e r 

approves the claim, i t i s paid by the federal government out of the 

Medicare Trust Funds i n the Treasury. See generally Regions Hosp. 

v. Shalala. 118 S.Ct. 909, 912 (1998); Schweiker v. McClure, 456 

U.S. 188 (1982). 

a. In 1982, Congress added a provision to the Medicare Act to 

permit beneficiaries to obtain covered services i n a fundamentally 

d i f f e r e n t way -- by en r o l l i n g i n private healthcare plans l i k e 
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health maintenance organizationa (HMOs). See Pub. L. No. 97-248, 

§ 114(3), 96 Stat. 341, codified at 42 U.S.C. '1395mm(g) . (Section 

1395mm(g) has now been superseded by new Medicare Part C, as 

discussed i n greater d e t a i l below.) Because HMOs often operate 

e f f i c i e n t l y and can obtain discounts f o r medical services from 

p a r t i c i p a t i n g providers, they frequently can o f f e r t h e i r enrollees 

a more comprehensive package of services -- including extras l i k e 

dental care - - a t the same or lower cost than the fee-for-services 

model. 

To give Medicare beneficiaries the option of e n r o l l i n g i n HMOs 

at government expense. Section 13 95mm authorized the Secretary to 

enter i n t o two types of contracts with q u a l i f i e d HMOs. F i r s t , the 

Secretary could enter i n t o a cost-based contract, under which the 

Secretary would reimburse the HMO's reasonable costs (based on 

submitted reports) f o r services actually rendered to any Medicare 

beneficiary enrolled with the HMO. See 42 U.S.C. 1395mm(h) ; 42 

C.F.R. 417.530-417.576 (1996). Second, the Secretary could enter 

i n t o "risk-sharing" contracts, under which the HMO was paid a fix e d 

monthly payment f o r each Medicare beneficiary who chose to e n r o l l 

with the HMO; i n return, the HMO was required t o provide each 

enrollee with the f u l l range of services covered by Medicare. 42 

U.S.C. 1395mm(g). Under such risk-sharing contracts, the HMO bore 

the risks of increased patient needs, las Medicare did not adjust 

i t s monthly payments based on services' a c t u a l l y used. Thus, such 

contracts were si m i l a r to HMO coverage:purchased by individuals or 

by employers f o r t h e i r employees, as the HMO (and not the purchaser 

of the coverage) bore a l l costs associated with providing 

appropriate medical care. This case concerns only patients 



02/05/99 13:37 i"AA ^U^JUO^40^ uuo_uz>^ 
. i 

i 

4 

enrolled i n risk-sharing HMOs, i.e . , HMOs that entered i n t o 
I 

contracts pursuant t o 42 U.S.C. 1395mm(g). 

Under 42 U.S.C. 1395mm, HMOs , were required to provide 

"meaningful procedures f o r hearing arid resolving grievances" be­

tween themselves and enrolled members.! 42 U.S.C. 1395mm(c) (5) (A) . 

Under the HHS regulations implementing Section 1395mm(c) (5) (A) that 

i 
were before the d i s t r i c t court, HMOs denying requests f o r medical 
services were required to n o t i f y beneficiaries of such decisions, 

i 

give the reasons f o r the denial, and [notify the beneficiaries of 

the r i g h t to ask the HMO to reconsider the decision. 42 C.F.R. 

417.608 (1996). HMOs, however, had 60 days i n which t o issue such 

decisions, i b i d . . as well 60 days i n which to resolve 
i 

reconsideration requests, i_d. at § 417.620. Neither the statute 
i 

nor the regulations provided an expedited decision mechanism f o r 

cases involving urgent medical needs. ' And neither the statute nor 

the regulations addressed the q u a l i f i c a t i o n s of HMO decisionmakers. 

HMO enrollees d i s s a t i s f i e d with adverse HMO decisions, however, 
could obtain reconsideration review by the HMO and the Secretary or 

her agents, 42 C.F.R. 417.614-417.62,6 (1996), and, subject to 

certain amount-in-controversy requirements, a hearing before an ALJ 

I 
i n the Department of Health and Human Services (HHS), followed by 

appeal to the Departmental Appeals Boarjd (DAB) and j u d i c i a l review. 

See 42 U.S.C. 1395mm (c) (5) (B) ; 42 C.Fj.R. 417.630-417.636 (1996). 

The HMO was required to be made a party to any hearing before an 

ALJ, and the HMO, i f aggrieved by the|ALJ 1s decision, could seek 

review by the DAB and then j u d i c i a l review. 42 C.F.R. 

417.632(c)(2), 417.623, 417.636 (1996) 2. Respondents have been c e r t i f i e d as the named 
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representatives of a nationwide class of Medicare-eligible 

based HMOs under Section 

C.A. E.R. 36; App. 25a n . l . 

providing l e g a l l y adequate 

They further claimed that 

"state action" a f f e c t i n g 

interests, and that the 

individuals who enrolled i n risk-P 

1395mm(g) . See Order of Dec. 15, 1994, 

They alleged that the HMOs were not 

notice and appeal r i g h t s with respect to decisions to reduce or 

deny services. More ef f e c t i v e procedures, they asserted, were 

required by Section 1395mm(c)(5)(A). 

i n i t i a l HMO decisions constituted 

c o n s t i t u t i o n a l l y protected property 

processes leading to those decisions did not comport with the Due 

Process Clause. 

a. The parties f i l e d cross-motions f o r summary judgment, and 

the d i s t r i c t p a r t i a l l y granted respondents' motion, while denying 

the Secretary's motion. App. 24a-; 58a. The challenged HMO 

decisions, the court concluded, are properly a t t r i b u t a b l e to the 

federal government, and HMO decisional processes therefore must 

comport with the Due Process Clause. Id. at 29a-34a. The court 

further held that the decisionmaking procedures then i n e f f e c t did 

not a f f o r d respondents the process that was due under Mathews v. 

Eldridge. 424 U.S. 319 (1976). Among, other things, the d i s t r i c t 

court fa u l t e d the notices of decision issued by HMOs as d i f f i c u l t 

to understand, see App. 46a-50a, and c r i t i c i z e d the time used to 

resolve urgent requests, i d . at 43a-45a, 51a. 

On March 3, 1997, the d i s t r i c t 

i n j u n c t i o n that imposed detailed 

requirements. App. 59a-64a. Among other things, the in j u n c t i o n 

commands the Secretary to require thajt HMOs provide ( i n a l l but 

"exceptional circumstances") a wr i t t e n notice of any decision that 

court entered a mandatory 

new notice and hearing 
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denies, terminates or reduces servicejs or treatment w i t h i n " f i v e 

working days" of an oral or w r i t t e n request f o r that care --

without regard to whether the beneficiary would be adversely 

affected i f the HMO took longer to resolve the matter. I d . at 60a. 

I f the beneficiary seeks reconsideration of the decision, and the 

request i s urgent, the HMO must issue a reconsideration decision 

wi t h i n three working days. I d . at 62a. . (The i n j u n c t i o n provides 

no deadline f o r resolution of non-urgent reconsideration requests.) 

And where "acute care services" are at issue, the order provides 

that the HMO must provide a hearing before denying the request; i t 

may not discontinue such services u n t i l a f t e r the i n i t i a l decision 

and the reconsideration process i s completed. I d . at 63a. Any 

notice informing a beneficiary of such a decision, moreover, must 

be printed i n 12-point type; specify jthe basis f o r the decision, 

and advise the beneficiary of his appeal r i g h t s . I d . at 60a-61a. 

The i n j u n c t i o n further requires the Secretary to monitor and 

investigate compliance with a l l requirements, and bars the 

Secretary from contracting with, or renewing a contract with, any 

HMO that does not comply substantially with the notice and hearing 

requirements. App. 63a. The order specifies that the d i s t r i c t 

the case f o r a three-year 

retum to the court f o r 

not redress t h e i r claimed 

court w i l l r e t a i n j u r i s d i c t i o n over 

period, and permits respondents to 

additional r e l i e f i f the order does 

i n j u r i e s . 1(3. at 64a. 

b. The Secretary moved the d i s t r i c t court to stay i t s 

i n j u n c t i o n pending appeal, and the d i s t r i c t court granted the 

motion. App. 65a-69a. In seeking the stay, the Secretary pointed 

out that on A p r i l 30, 1997 -- j u s t a f t e r the d i s t r i c t court entered 
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i t s i n j u n c t i o n -- the Secretary had issued new HMO regulations i n 

interim f i n a l form. See 62 Fed. Reg. 23,368 (1997) . The Secretary 

noted that those regulations made several s i g n i f i c a n t changes i n 

notice and appeal procedures. Among other things, the revised 

regulations provided a new procedure f o r expedited review i n urgent 

cases: Although HMOs would have 60' days w i t h i n which to make 

ordinary determinations, they would have only 72 hours to make 

decisions where delay could seriously jeopardize the beneficiary's 

l i f e , health, or functioning. See i d : at 23,370-23,371; see also 

i d . at 23,375 (adding 42 C.F.R. 417.608, 417.609). The d i s t r i c t 

court concluded that a stay was warranted, reasoning that "the 

hardships faced by the P l a i n t i f f s outweigh those of the Defendant, 

but that the entire case may become largely moot i f the Secretary's 

attestations regarding rule changes * * * are implemented without 

delay." App. 68a. 

3. The Secretary appealed the d i s t r i c t court's March 3 , 1997 

Order. While the appeal was' pending, Congress (on August 5, 1997) 

overhauled Medicare's statutory structure with respect to HMOs as 

part of the Balanced Budget Act of 1997 (BBA), Pub. L. No. 105-33, 

§§ 4001-4002, 111 Stat. 275. See App. 70a-101a (reproducing 

relevant portions). 

a. Replacing Section 1395mm(g); the BBA creates new Part C 

of the Medicare Act and establishes the "Medicare+Choice" program. 

"Medicare+Choice" i s designed to o f f e r beneficiaries a widely 

expanded choice of alternatives to t r a d i t i o n a l fee-for-service 

Medicare. Those options include p a r t i c i p a t i o n i n HMOs, other 

private managed-care organizations, and private fee-for-service 

plans at government expense, and a new medical savings account 
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option. See 111 Stat. 276 (Section 1851(a)(2), to be codified at 

42 U.S.C. 1395W-21 (a) (2) ) ; H.R. Conf.. Rep. No. 217, 105th Cong., 

1st Sess. 585 (1997). The new law; directs the Secretary to 

implement the Medicare+Choice program by establishing a process 

through which Medicare beneficiaries can, at t h e i r option, have the 

Secretary acquire coverage f o r them through p a r t i c i p a t i n g private 
i 

healthcare organizations i n place ofl o r i g i n a l fees-for-services 

Medicare. I l l Stat. 278 (Section 1851;(c) (1), to be codified at 42 

U.S.C. 1395w-21(c) (1) ) . HT-IOs may not accept Medicare beneficiaries 

as enrollees and may not receive payments under the program absent 

a v a l i d "Medicare+Choice" contract with the Secretary. See 111 
i 

Stat. 319 (Section 1857(a), to be cddified at 42 U.S.C. 1395w-

27(a)). j 

Part C provides an enhanced statutory framework --an entire 

Section e n t i t l e d "Benefits and Beneficiary Protections" -- to 
i 

govern such issues as q u a l i t y assurance, disputes over treatment, 
i 

grievances and appeals. See 111 Stat.! 293 (Section 1852 (g), to be 
i 

codified at 42 U.S.C. 1395W-22(g)). As before, HMOs must i n the 

f i r s t instance determine f o r themselves whether they believe that 

a requested treatment i s appropriate, (just as they would with 

respect to non-Medicare enrollees). But, as a condition of 

pa r t i c i p a t i o n , HMOs must provide Medicare enrollees with a prompt, 

clear, and understandable statement cchcerning adverse decisions. 

I l l Stat. 293 (Section 1852(g)(1), to, be codifie d at 42 U.S.C. 

1395w-22(g)(1)). As before, an enrollee d i s s a t i s f i e d with such a 
'i 

decision may seek reconsideration. But, unlike the statute before 

the d i s t r i c t court, which did not ;prescribe a deadline f o r 

reconsideration decisions, the new statute requires HMOs to issue 
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reconsideration decisions w i t h i n 60!; days (or e a r l i e r i f the 

Secretary so directs) . i l l Stat. 293 (Section 1852(g) (2) (A) , to be 

codified at 42 U.S.C. 1395w-22g (2) (fij) ) . Moreover, unlike the 
i i 

statute and regulations that were the subject of the d i s t r i c t 

court's decision, the new statute contains expedition provisions 
'i 

that require HMOs to issue decisions'/ "not l a t e r than 72 hours 
i : 

[ a f t e r ] receipt of the request ^or the determination or 

reconsideration" i n urgent cases. I l l Stat. 294 (Section 

1852(g)(3)(B), to be codified at 42 U js.C. 1395W-22 (g) (3) (B) ) . 

Unlike the p r i o r statute and regulations, the new statute also 

Ithe HMO reconsideration "the basis f o r the i n i t i a l 

lack of medical necessity. 

addresses the qu a l i f i c a t i o n s of 

decisionmaker. In p a r t i c u l a r , where 

decision t o reduce or deny services i s 

the reconsideration decision must be made by an HMO physician with 

"appropriate expertise i n the [relevant] f i e l d of medicine." I l l 

Stat. 293 (Section 1852(g)(2)(B), to, be codified at 42 U.S.C. 

l395w-22(g)(2)(B)). i n addition, t i e physician addressing the 

reconsideration request may not be the jsame physician who made the 

i n i t i a l treatment decision. I b i d . i| 

A l l private HMO reconsideration decisions denying or reducing 

services are subject t o review by a neutral, independent e n t i t y 

selected by the Secretary, m Stat, 

be codified at 42 U.S.C. 1395w-22(g)(4) 

HMO) d i s s a t i s f i e d with the res u l t of 

independent e n t i t y may seek a hearing 

amount i n controversy exceeds $100. 

1852(g)(5), to be cod i f i e d at 42 U. 

94 (Section 1852(g)(4), to 

Any enrollee (but not an 

the determination of the 

before an ALJ i n HHS i f the 

111 Stat. 294 (Section 

S.C. 1395W-22(g)(5)). ALJ 

decisions are subject t o review by the DAB and, i f the amount 
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remaining i n controversy a f t e r administrative review exceeds $1000, 

either the HMO or the beneficiary may ( i f aggrieved) seek j u d i c i a l 

review of the agency's decision. IbidL 

New Medicare Part C also provides the Secretary with 

substantial enforcement authority, incj.uding the a b i l i t y t o impose 

monetary penalties and to terminate contracts 

to comply with statutory or regulatory [requirements. See i l l Stat. 

323-325 (Sections 1857(g) and (h) , tjo be cod i f i e d at 42 U.S.C. 

1395w-27(g) and ( h ) ) . The new procedures also provide the 

Secretary from contracting 

hat f a i l e d s u b stantially to 

App., I9a-20a, 54a ( c i t i n g 

ts the language upon which 

Secretary with substantial f lexibijiity in exercising that 

authority. Although the district' poupt and the court of appeals 

read Section 1395mm(c) as barring th 

(or renewing a contract) with any HMO 

comply with Medicare requirements; see! 

42 U.S.C. 1395mm(c)), the new law'om 

those courts relied and does not others*ise provlide that termination 

is a mandatory consequence of non-com^lliance. \ 

F i n a l l y , the new law eliminates tihe Secretary's authority to 

renew risk-sharing contracts undbr 

p r i n c i p a l statutory provision at issue i n the d i s t r i c t court --as 

of January 1, 1999. m Stat. 325 (kmerding Section 1876 by adding 

with HMOs that f a i l 

t " [ t ] i i e Secretary may not 
section| w ith an e l i g i b l e 

1 Section i395mm(c) (1) provided t l 
enter i n t o a contract under 'this j, , 
organization unless i t meets the-requirlements of t h i s subsection." 
(emphasis added) . The new law merely ptovides that the Secretary's 
contracts with healthcare organizations under the Medicare+Choice 
program "shall provide that the organiejation agrees to comply with 
the applicable requirements and standards of [Part C] and the terms 
and conditions of payment as provided Hor i n [Part C] . " 111 Stat. 
319 (Section 1857(a), to be codifie'd dt 42 U.S.C. 1395w-27 (a)) . 
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at 42 U.S.C. 1395mm(k)(1)).2 

j a i l risk-sharing contracts 

new svibsection (k) (1) , to be codified 

We have been informed by HHS that 

entered i n t o under Section 13 95mm (g) escjbired e f f e c t i v e December 31, 

1998, and that no such contracts, w^re Lenewed' f o r 1999.3 

b. On June 26, 1998 while! theJ appeal to the Ninth C i r c u i t 

was s t i l l pending -- the Secretary i s s i ed interim f i n a l regulations 

implementing the new Medicare Part C 

63 Fed. Reg. 34,968 (relevant p'ortioi 
> • i 

13 9a). The regulations became appli* 

the beginning of the i n i t i a l contracting cycle f o r Medicare+Choice 

76, 52,610. 

C1s enhanced procedural 

the Secretary's regulations 

prompt and understandable 

decisions. While the BBA 

HMOs. See id,, at 34,968, 34,969, 34, 

Building on new Medicare. Par 

protections f o r Medicare beneficiaries 

require p a r t i c i p a t i n g HMOs' to issue 

i n i t i a l decisions and recoriside'ratior 

i '' i 
provides no deadline f o r i n i t i a l HMO 

dicare+Choice program. See 

s reprdduced at App. 110a-

.ble on January 1, 1999, at 

decisions, and the Section 

13955mm regulations before the distlridb court allowed delays of up 

to 60 days, the Secretary's! new: regulations require HMOs to make 

i n i t i a l decisions i n non-urgent, cj^sei "as expeditiously as the 

[beneficiary's] health conditiori requires, but no l a t e r than 14 

2 New subsection (k) (1) statep tmat, "on or a f t e r the date 
standards f o r Medicare+Choipe; olrganidations and plans are f i r s t 
established * * * , the Secretary Ishai 
sharing contract under thisj section, 
"for any contract year beginning; on ..ol 
Secretary s h a l l not renew an̂ - such conqtact." i l l Stat. 328 (to be 
codified at 42 U.S.C. 13 95mm(k) f l ) ) . 

3 We have been informed- by HHS 
extension of a Section 1395mm(g) cont^r 
that became insolvent and i s ' 
The temporary extension 

that i t granted a temporary 
iract w i t h a New Jersey HMO 
seing operated by the State. 

proved necessary to permit a 
t r a n s i t i o n of enrollees to neW, qualify Lng Medicare+Choice plans or 

'Medicare i - - w i l l not extend beyond 

currently 
which : 

t r a d i t i o n a l fee-for-service 
February 28, 1999. 

1 not enter i n t o any r i s k -
and f u r t h e r provides that 
a f t e r January 1, 1999, the 
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calendar days a f t e r the date the 

request." 63 Fed. Reg. at;35,io8 (a< 

While the BBA ( l i k e the regulations be: 

reconsideration requests, 'the ; 

require that such decisions! be ] 

cases. _Id. at 35,110 (adding 42! 

organiization receives the 
i 

ding 42.C.F.R. 422.568(a)). 

ore the d i s t r i c t court) sets 
60 days as the maximum time l i m i t |for resolution of ordinary 

Secretary's ;new regulations now 

nade v i t h i n 3 0 days i n non-urgent 
: • | i 
C.F.R. 422.590(a)(2)). Fi n a l l y , 

r. 1 

a l l HMO notices informing, enrollees of denials of requested 

services must, among other tlhingk, state "the; specific reasons f o r 
the denial i n understandable IE 

t h e i r reconsideration and appeal 

C.F.R. 422.568 ( d ) ( 1 ) ) ; see kls'o 

1852 (g) (1) (B) , to be codified at 

regulations before the d i s t r i c t cou 

statement of reasons, but did not' spe 

understandable to ordinary peopl 

also App. 46a-50a ( c r i t i c i z i n g ji 

Unlike the Section 1395mm. 

court, the new regulations atso iaddres 

p a r t i c u l a r cases. 

the health of the beneficiary:,; . 

r 
r e c o n s i d e r a t i o n dec i s ions wi't-hirij 72 

.nguager" and; i n f o r m en ro l l ee s o f 

r i g h t j s . Id^.; ,at 35,108 (adding 42 

e;. • 4, 
! I 
; i 

r i o r 

i l l Stat. 293 (Section 
i 

,C. l39;5!w-22 (g) (1) (B) ) . The 
: 
I , 

i n contrast, required a 

f i c a l l y require that i t be 

C.F.R; 417.608 (1996); see 

[O notices) . reguljations .before the d i s t r i c t 

s the need f o r expedition i n 

Folibwingi , t i e BBA|,: the Secretary' s 
; \v i i! ' • ' 1 ••. 

Medicare+Choice regulations provide'that, where delays may threaten 

HMOs must make i n i t i a l and 

See 63 Fed. Reg. at 35,108-35,109 

hofirs of relevant request. 

pertaining to i n i t i a l decisions), 

422.590 (d) pertaining to redom icieralion) . j Moreover, where an 

enrollee i s receiving authorized! i n - j a t i e n t j !hospital care, the 

Secretary's new regulations : provide taat the•HMO may not decide 

i . ; 

I ' • 

(addingi 42 C.F.R. 422.572 

at 3 5 , l l i o (adding 42 C.F.R. 
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13, 

that the care i s uiuiecessajryl absent 

responsible f o r the in-patierifc treatme 

C.F.R. 422.620 ( b ) ) . Even tl ien, the 
i: 

|! 
review from an independent peier: revie 

i! 
,jl 1 H' > 

may not be discontinued u n t i l i t h a t orgaii d ecision. I d ^ at 35,112-35,1113 (addilgg 42 Ĉ F.R. 422.622). 

The new r e g u l a t i o n s a l s d address 

Among other t h i n g s , they r e q u i r e HMOs 
'!' 1 

r e c o n s i d e r a t i o n "a reasonable! bppoftu 

incurrence of the p h y s i c i a n 

at 35,112 (adding 42 

may seek immediate i'nrolle' 

; o r g a n i z a t i o n , and the care 

i z a t i o n issues i t s 

t h e HMO'decisional process. 
: 1 1 

t o a f f o r d e n r o l l e e s seeking 

a t y t o present evidence and 

issue i n dispute, i n 

at 35,110 (adding 42 

a l l e g a t i o n s of f a c t or law, j r e l a t e d IEO the 

person as w e l l as i n w r i t i n g i i j " 63 Feaj'. Reg. 

C.F.R. 422.586). And, implementing ;he BBA; they provide t h a t 

r e c o n s i d e r a t i o n decisions mjist :be pade by1 q u a l i f i e d medical 

personnel i n appropriate circumstances' 

iii ; : ! 
the i n d i v i d u a l s who made the i n i t i a i 

(adding 42 C.F.R. 422.590 (g) i j i ) and j ij1 1 , , 

reconsideration decision byi an 1 HMGf; must 
li, i i : '• . | , ; 

independent outside review oiHgariizatiG % t h a t acts, under c o n t r a c t . i; 1 

I! 
as an agent of the Secretary. : I d . < t 35,111 (adding 42 C.F.R. 

IJ 

422.592); 111 St a t . 294 (Sectiioh ll8'52 

of the outside review organization's 

and by personnel other than 

d e c i s i b n . I d . a t 35,111 

)) . f i n a l l y , any disputed 

be r e f e r r e d t o an 

U.S.C. 1395w-22(g) ( 4 ) ) . An enrolliee d i s s a t i s f i e d w i t h the r e s u l t 

'the '• enrc illee or before an ALJ, and e i t h e r 

a d m i n i s t r a t i v e review before :the D!AB, 

f o r t h and subject t o the li m i ( t s ' p r p v i c 

, aupra.' 

e c i s i o n may seek a hearing 

1 i i 
4 The s t a t u t e and regujiations a frso provide mechanisms f o r 

monitoring and e n f o r c i n g HMO jcomplianc 
requirements. The s t a t u t e , f a r example 

t o be c o d i f i e d a t 42 

w i t h 
r e q u i 

the HMO may seek 

and j u d i c i a l review, as set 

d by s t a t u t e . See pp. -

grievance and appeal 
ries HMOs t o e s t a b l i s h 
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4. On August 12, 1998 j-j- a f t e r dnactmerit of the new Medicare 
, i • 'j 

Part C, and a f t e r the Secretary's issuance of implementing 

regulations -- the court of lappeals aCfirmed the judgment of the 

d i s t r i c t court. App. la-21aj. The court of appeals declined to 

consider the case i n l i g h t jcbf the ; iii .tervening revisions to the 

regulations that had been before the da s t r i c t court. See App. 2 0a. 

Instead, the court of appeals addressejc. the case as i f the o r i g i n a l 

regulations before the d i s t r i c t courtj 

The court of appeals held thait jc, private HMO's decision to 

reduce or deny services constitut'es government action. The court explained that, to establish govemmeri 

show that "there i s a s u f f i c i e n t l y c i 

and the challenged action of the regulated e n t i t y so that the 

action of the l a t t e r may be 

were s t i l l i n place. 1 

action, the p l a i n t i f f must 

5se nexus between the State 

Eairly treated as that of the State 

i t s e l f . " App. 8a (quoting Blum v.' Yaretsky, 457 U.S. 991, 1004 

(1982)) . I t f u r t h e r noted that , while rgi overnment regulation i s not 

by i t s e l f s u f f i c i e n t to a t t r i b u t e private action to the government. 

" [g]overnment action exists i f f there fis a symbiotic relationship 

and maintain provisions f o r mcaitoringjand evaluating both c l i n i c a l 
and administrative aspects ojf health " " ' ' "' 
regulations make clear that such "!qual 
monitor and evaluate the grievance anti appeal process. See i l l 

>lan operations, and the -
Lty assurance" programs must 

Stat. 291 (Section 1852 (e),, 
2 2 ( e ) ) ; 63 Fed. Reg. a t 35; 0 
addition, the Secretary may 
substantially with appeal arid 
terminating i t s contract. 63iFedjRegI 
422.510) . 

ô be" c d f l i f i e d :at 42 U.S.C. I395w-
82 faddMg 42 C.F.R. 422.152). I n 
trept. ajji HMO1 s f a i l u r e to comply 
grievanqjsi provisions as a ground f o r 
— J l " i - | ; a t 35,104 (adding 42 C.F.R. 

5 The statutory amendments were Jbnacted s h o r t l y before the 
government f i l e d i t s reply fclrief: i n the couirt of appeals. The 
government accordingly informed the Cchirt that the statute would 
l a t e r modify the requirements if or • HMO grievance and appeal 
procedures, but that i t had nojt yelt tak fen eff e c t and therefore did 
not, at that time, bear on the issues^presented. See Gov't C.A. 
Reply Br. 10 n.9. 
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11 
i:' 

with a high degree of interdependence between the private and 

public parties such that they are 'ijjoint p a r t i c i p a n t [s] i n the 
i ' . j l j 

challenged a c t i v i t y . ' " Id.. at 8a-9a ((juotingj Burton v. Wilmington 

Parking Author., 365 U.S. visj, 725' (16,61)). j 

Applying those standards, the coTkrt held that "HMOs and the 

' ! i 
federal government are essentially engdged a s j j o i n t participants to ' i 

r provide Medicare services such that the actions of HMOs i n denying 

medical services to Medicare beneficiaries and i n f a i l i n g to Jt. 
i c i 

provide adequate notice may f a i r l y be a t t r i b u t e d t o the federal 

The Nintltk C i r c u i t reasoned that the 

11 ! 
Secretary "extensively regulates the provision of Medicare services 

government." App. 9a-10a.: 

by HMOs"; the HMOs' must : "comply with a l l federal laws and 

regulations"; the Secretary 

beneficiary (regardless of 

"federal government has created t t 

standards and enforcement mechanisms 

Secretary 1s argument that HMO 

are pr i v a t e determinations, 

influence. I t held that, i n 

accurately described as * j* 

pays HMOs |j"for each enrolled Medicare 

the! services provided)"; and the 
I 

l e gal framework the 

i 
•- w i t h i n which HMOs" must 

operate. Id- at 10a. ; The court of appeals rejected the 

dbci'sionl to denjy or reduce treatment 

made .withojit government compulsion or 

t h i s context, such decisions "are more 

' •: • I'll i 
* .interpretations of the Medicare il'Jl s t a t u t e " r a t h e r " than * * * * medical jWidgmentB, " and thus cou ld be 

i • • i 
properly a t t r i b u t e d to the government J;I App. l l a . Turning to the 

due process question, the court of appeals held that, under the balancing test established by Mathews 
! r 

V. El&ridae. 424 U.S. 319 

(1976), the process HMOs provided to Medicare beneficiaries under 

Section 1395mm and the Secretary's p r e l A p r i l ji997 regulations was 

less than t h e i r c o n s t i t u t i o n a l du'ê  largely f o r the reasons given 
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by the d i s t r i c t c o u r t . App;. :12a|i8a. 

The court of appeals' alsp r ^ i e c t e d the Secretary's challenge 

j 1 

r t f i 
to the nature and scope of tihe irirjunctfive reiriedy imposed. Because 

Congress had delegated impiemerilLatioij| of Section 13 95mm to the 

Secretary, she argued that the ' i i ' s t r i J j l courti should have remanded 
1 1 f 'li ill '' the matter t o her f o r an ' dxpe;c}ite|i rulemaking t o cure the 

i d e n t i f i e d i l l s ; and she disputed 

d i s t r i c t court's three-year i n j u n q t i o : 

deadline, n o t i c e , hearing, and prbceedlng requirements. The Ni n t h 

I . [ i i 

C i r c u i t d e c l i n e d t o a f f o r d any jdefj'ererbe t o the Secretary's views 

of appropriate process, App. iSa 11:3, and r e j e c t e d her request f o r 

a remand, i d . at 18a t n.4. / 

5 . The Secretary sought Jreheafrin^j and rehearing en banc. The 

jjhe appropriateness of the 
1 

, which p r e s c r i b e d d e t a i l e d 

p e t i t i o n emphasized t h a t 
1: new statutje and implementing 

e f f e c t i v e l y " c o n s t i t u t i o n a l i z i r i j 

a b i l i t y of Congress and. pike 

safeguards t o the complex anci 

, HM© decisions, impaired the 

: Seicre jai 
1.1 a 
v a r i e d t h e i r p a t i e n t s . And i t urged .^he pourt 2 po 
1 1 

l ! 
d i s t r i c t c ourt w i t h i n s t r u c t i o r i s i 

implementing r e g u l a t i o n s . Gov1 

Reh'g En Banc 9-19. 

App. 22a-23a. 

The cou1: 

t : 

«i ' i 

Pet. 

of a 

, 1 

the case or t o vacate the injUnjctjion and remand the matter t o the 

r e g u l a t i o n s contain s u b s t a n t i a l l y ; c l i f f erent and much more d e t a i l e d 

hearing and grievance procedures!,! t h J i thos'e considered i n the 

! ) lii'i I 
panel's decis ion. I t asserted!! Ithat 

the court's h o l d i n g , by 

i r y t d t a i l o r procedural 

r 
r e l a t i o n s between HMOs and 

of appeals e i t h e r t o rehear 

£0 ccinsider ' the new s t a t u t e and 

I 
:or Reh'g and Suggestion of 

j 
jeals denied the p e t i t i o n . 

I 
REASONS FOR GRANTflNG IpE PETITION 

A f f i r m i n g the d i s t r i c t p o u r t ) s Jsauance of a d e t a i l e d and 
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i! 

"1! 

highly p rescriptive nationwide 

t h i s case held (1) that » 

similar healthcare organization^ 

when they deny Medicare enrolie'ei 

7 i 

•Ja:.:]i i 

the HMO procedures required 

superseded regulations under 42 

meet the requirements of due :F 

pr a c t i c a l consequences are| 

administration of the Medicare ̂ rc^g^am 

plenary review by t h i s Court-j 

case, however, are similar tp 

Manufacturers Mutual Insuranc^ 

97-2000 (argued Jan. 19, 1999b,; 

case. 

: .n̂  un Iti'on, the Ninth C i r c u i t i n 

Mailritenance Organizations and 

(HMOsfif engage i n government action 

requests f o r 

U .
:S'.C. 

rbcese 

3f ' i bispad s i g n i f i c a n c e i n the 

The 1 le' 

tiicise bel|fore t h i s Court i n American 

p e t i t i o n i n t h i s case be held|pehaihg (ahe Court's decision i n that 

Congress comprehensively rev 

enacting an e n t i r e l y new Par 

the 

i 
the new Medicare+Choice program. 

Secretary's regulations impl ;m 

greater procedural protections 
Sj 

e n r o l l i n HMOs; they eliminat'e, 

the request f o r j u d i c i a l r e l i l a f 

U.S.C. I395mm(g), upon which] 

appeals r e l i e d , of future effecjt 

the challenge to the regulaticnsi 

and court of appeals i s now mcotS. 

holding the p e t i t i o n pending t h i b 

he Secretary's now s t a t u t o r i l y -

services and (2) that 

\1395mm were i n s u f f i c i e n t to 

Those rulings and t h e i r 

id o r d i n a r i l y would warrant 

il, issues presented by t h i s 

Sullivan, et a l . , No. 

AccoHfiingly, we suggest that the 

1 
Moreover, shortly a f t e r chejj,distrijct court ruled i n t h i s case, 

risk 'Medicare' s 
ft\ t l 

:Thd!se new 

treatment of HMOs by 

Medicare Act, introducing 

.provisions, and the 

^njfciing |^hem, provide dramatically 

n e f i c i a r i e s who choose t o 

j 
f r fe l a s ^ r t e d de fec t s t h a t prompted 
" • i L 
ijn ithnip case; and they deprive 42 ;• i. mil' I 

d i s t r i c t court and the court of 

As a":resu!lt of those changes. 
adjudicated by the d i s t r i c t court 

I Acc 

Sojurt 

rd ' ing ly , we ask t h a t , a f t e r 

s deci js ion i n S u l l i v a n , the 



Court vacate the judgment ofl the 

case w i t h d i r e c t i o n s t o (1) vaca 

court and (2) remand the cas^ tfo 
1 jj 

any challenges respondents might 

implementing r e g u l a t i o n s i n l i g h t 

J 
18 

A. The Pe t i t i o n Should Be 
I n American Manufacturers 
v. Sullivan, et a l J 

1 . The F i f t h Amendment 

No 

:e t ie judgment of the d i s t r i c t 

coui 

Held 

of appeals and remand the 

mding 

97 

s prohi b 

p r o p e r t y w i t h o u t due process does m 

conduct; i t a p p l i e s only where 

>ui 
988); Ja 

conduct can be f a i r l y a t t r : 

Tarkanian. 488 U.S. 179, 191 

Co. . 419 U.S. 345, 349 (1974j. 

otherwise p r i v a t e HMOs to; •rejaucje 

a t t r i b u t e d t o the fe d e r a l ' gojreijinient, 

t h a t the f e d e r a l government 

the a d t o r : i s 

Jd t c 

dnc 

fqund "a 

as j o i n t p a r t i c i p a n t s t o prov 
i 

p a r t i c u l a r , the N i n t h C i r c u i t 

a high degree of interdependende 

e x t e n s i v e l y regulates the projfis|ion of 

HMOs must "comply w i t h a l l 

Secretary pays HMOs " f o r each 

(regardless of the services p f o v i d 

has created the l e g a l framewqrki; 

.del'Medic;re ,services." App. 9a. I n 

ckson v 

,d the m 

mechanisms -- w i t h i n which HMOsv! 

The Nin th C i r c u i t ' s aaal^-sLs laparts 
I; , 

established approach to the!'. "fja:. 

action" i n q u i r i e s . I n detlemiining 

i 

that! court f o r c o n s i d e r a t i o n of 

raisfe; t o the new s t a t u t e and i t s 

of the de c i s i o n i n S u l l i v a n . 

ual Insurance Co., et a l . . 
This Court's Decision 

000 (aJrgued Jan. 19, 1999) . 

:ion against d e p r i v a t i o n s of 

(t iapply t o p u r e l y p r i v a t e 

governmental, or the 

the government. NCAA v. 

. M e t r o p o l i t a n Edison 

oncniddihg t h a t the decisions of 
1 

or 4eny.: treatments are p r o p e r l y 

the N i n t h C i r c u i t reasoned 

)s' "are e s s e n t i a l l y engaged 

i 

symbiotic r e l a t i o n s h i p w i t h 

ibkd'J 

d) " 

r thfej 

must 

, because the "Secretary 

[Meidicare services by HMOs"; 

f e d d f a l taws and r e g u l a t i o n s " ; the 

e n r o l e d Medicare b e n e f i c i a r y 

a " f e d e r a l government and t h 

:andards and enforcement 

operate, i d . a t 10a. 

from t h i s Court's 

r a t t r i b u t i o n " and "government 

whether otherwise p r i v a t e 
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conduct " i s governmental i n chaaqacter] 

to ( l ) "the extent t o whic 

assistance" or the government 

w i l l , (2) "whether the actor i s 

governmental f u n c t i o n , " (3) 

aggravated i n a unique way 

a u t h o r i t y . " Edmonson v. L e e s v i i 

522 (1991); see Blum v. Yarefeiskv, 

(government "normally can be' 

such s i g n i f i c a n t encouragement * 

deemed t o be t h a t of the [government] '•, 

i t'he ac 

s ippercivje powers i n e f f e c t u a t i n g i t s 
III 

I. t h i s ' Court normally looks 

:or r e l i e s on governmental 

and "whe 
• i 

by. the 

performing a t r a d i t i o n a l 

t her the i n j u r y caused i s 

i n c i d e n t s o f governmental 

e Concrete Co.. 500 U.S. 614, 621-

57 U.S. 991, 1004 (1982) 

held responsible f o r a p r i v a t e 

d e c i s i o n o n l y when i t has exercised coercive power or has provided 

* * t h a t the :choice must i n law be 

(government a c t i o n may be found 

i: 
S t a t e . " ) . The N i n t h C i r c u i t 

p r i n c i p l e s , " Edmonson. 500 U.|S.jat. 622 

the N i n t h C i r c u i t ' s h o l d i n g . 

a. The f i r s t f a c t o r . --

coercive power or has providec 

t h a t the choice must i n law 

[government]," Blum. 457 U.Si 

whether the government "has exercised 

I - ! 
such s i g n i f i c a n t encouragement * * * 

ibe deemed t o be t h a t of the 

".1i004 — p o i n t s squarely against 
the N i n t h C i r c u i t ' s f i n d i n g o t government a c t i o n here. When HMOs 

decide whether t o provide a 

e f f e c t u a t e t h e i r determinations 

or assistance. Indeed, the f 

p r o h i b i t s the "exercise [ o f ] 

c o n t r o l over the p r a c t i c e o 

where 

fu n c t i o n s t h a t are " t r a d i t i o n a l l y the exclusive p r e r o g a t i v e of the 

LOokec 

; Jackson. 419 U.S. at 353 

a p r i v a t e e n t i t y exercises 

.at none of those "three 

and none of them supports 

quested s e r v i c e , they make and 

governmental p a r t i c i p a t i o n 

on of ithe Medicare s t a t u t e 
i 

ahy" governmental "supervision or 

IN s ; 
f medicine' or the manner i n which 
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medical services are provided."! 42 U.S.C. 1395. 

b. Likewise, HMO decisions i n t h i s context do not constitute 

the exercise of some power " t r a d i j t i o n a l l y exclusively reserved to 

the State." Jackson. 419 U.S. at 352. . When an HMO decides whether 

to provide a requested treatment,! i t does not act as an agent of 
] i j 

the government i n pursuit of a governmental i n t e r e s t ; nor does i t 

d i s t r i b u t e government resources'! or ! TreasJry funds. To the 

contrary, HMOs confronted with irequests f o r Medicare services 
conduct themselves precisely as ,they: would i n the ordinary and 

concededly priva t e , non-Medicare context: They exercise t h e i r own 

private judgment as to whether; they b e l i 
i i , 

necessary or reasonable, arid thus w i t h i n 

eve the service i s 

the scope of t h e i r 

contractual and professional Obligations. Moreover, the f i n a n c i a l 

consequences of any such decision! i s bome by the HMO and the HMO 

6 For that reason, t h i s case i s d i f f i c u l t to distinguish from 
Blum v. Yaretskv. 477 U.S. 991 (1982) , i n whiqh t h i s Court held the 
exercise of ordinary medical! judgment, i s not state action, even 
where i t may aff e c t e l i g i b i l i t y f d r government benefits. Although 
the Ninth c i r c u i t attempted to distinguish Blum by characterizing 
HMO determinations as more i n the jnature'of interpretations of the 
Medicare Act, rather than medicail judgments), see App. l l a , the 
primary c r i t e r i o n employed by HMOs i n t h i s context -- whether the 
medical services are " reasonable "and necessary, n 42 U.S.C. I395y(a) 
-- requires essentially medicali, not legal , judgment. The 
complaint i n t h i s case, moreover, demonstrates that respondents 
seek t o challenge purely medical ;]judgirients. jOne named p l a i n t i f f , 
f o r example, alleged that she was deniled physical therapy because 
she could not follow therapeutic ;instruction's. C.A. E.R. 10-11, 
1 29. Another p l a i n t i f f alleged that treating] physicians f a i l e d to 
prescribe adequate pain medication or .to order physical therapy. 
C.A. E.R. 12-13, VH 4 0-41. Anotherf p l a i n t i f f , much l i k e the 
p l a i n t i f f s i n Blum, alleged that tlie HMO erroneously concluded that 
s k i l l e d nursing care was not medically hecessdry. C.A. E.R. 13-15, 
M 48-54.. And yet another named\' pladjntif f klleged that the HMO 
denied speech therapy services on the ground that the therapy would 
not be e f f e c t i v e . C.A. E.R. 16,; H 62. Whatever the merits of 
those contentions, they p l a i n l y challenge decisions that turn on 
the exercise of professional! meclical judgment that i s 
indistinguishable from the medical judgments that t h i s Court held 
to be private rather than state action 1 i n Bliim. 



02/05/99 1J:44 rAA tvtouot+dt 

21 

alone. Any services that 'the HMO proj/ides £.re paid f o r from i t s 

assets, and any savings realized accrue tjo i t alone; neither 

federal funds nor resources are impliciated. 

Nor i s i t correct to suggest that HAOS somehow exercise 

traditionally-governmental; adjudicatory powets, see App. l l a , or 

that the Secretary's role as adjudicator 

disputes somehow converts HMO decisions intc 

see i d . at 10a. An HMO 'decision 

determination of what i t believes i t s 

hardly concludes the matter. ;To the contrary, 

and current statutes and regulations, beneficiaries who dispute HMO 

denials may invoke the adjudicatory maphinery established by law, 

and the HMO then becomes a formal, adverse party i n the dispute. 

of HMO-beneficiary 

government conduct, 

• represents the HMO's own 

obligations to be, and thus 

under both the p r i o r 

!JR. 41 See 42 U.S.C. 1395mm(c) (5) (B) ; 42 C.F' 

111 Stat. 294 (Section 1852 (g)(4)', to be codified at 42 U.S.C. 

1395W-22(g)(4)); 63 Fed. Reg. 35,111 (aiding 42 C.F.R. 422.602(c)). 

The adjudication, of course, may jwell involve considerable 

government action, and the.Secretaiy riay orddr the HMO to provide 

the requested service, but' that doies not 

otherwise private, i n i t i a l decision i'into gjvemmental conduct. 

Indeed, the HMO's role i s l i t t l e d i f f e r e n t than that of, f o r 

example, a private defendant iconfronting p o t e n t i a l l i a b i l i t y i n a 

c i v i l s u i t . Such a defendant wouiicJ always make an i n i t i a l 

determination as to whether i t considers i t s e l f l i a b l e and thus 

whether to s a t i s f y the asserted o b l i g a t i o n 
!: 

declines to do so and the^ p l a i n t i f f eibeks an adjudication, that 

decision may e f f e c t i v e l y be "reversed| -- and a contrary course 

compelled -- by the government (a colirt) acting i n i t s role as 

.630-417.636 (1996); 

convert the HMO' s 
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Li 

convert the i n i t i a l private 

h v o l i i n t a r i l y , or instead to 

..into government action. See 

•Vwhether to sue at a l l , the 

neutral a r b i t e r . But that does not 

decision whether to meet the obligatic 
i 

dispute i t and i n s i s t on adjudication, 

Edmonson, 500 U.S. at 627. (decisions 

selection of counsel, and any'number of Is ensuing t a c t i c a l choices i n 

the course of discovery and; t r i a l may be without the re q u i s i t e 

governmental character")-; For the same reason, the Secretary's 
r , • ijj' 

role as adjudicator of HMO-beneficiarr^ disputes does not convert 

private HMO determinations i n t o governmental decisions. Indeed, 

given the d i s t i n c t role .of, the HMOji; (as a party) and of the 

Secretary (as the adjudicator) -- and given the statutory and 

regulatory provisions making the Secrefciary and HMOs adversaries i n 

many contexts -- the iclaim that;1!;! HMOs ; exercise delegated 

governmental functions i s especially dill-founded. 7 

c. F i n a l l y , there can be .no argument that "the i n j u r y caused 

is aggravated i n a unique way! by the!', incidents of governmental 

authority." Edmonson. 500! U.S., at 622:.: This i s not a case, l i k e 

•'' , 1 il 
Edmonson, i n which a dignit a r y i n j u r y s;r stigma of the sort caused 

by r a c i a l discrimination might be'exacerbated by an appearance of 
governmental endorsement. ' See i d . at 628. Instead, i t i s a case 

Administrative appeal statistic^' indicate that, in 1996 and 
1997, the Secretary reversed HMO deternijinatioris in whole or in part 
in nearly 30% of all cases. Ceriter for. Health Dispute Resolution, 
Medicare HMO/CMP Recons-j ddratidn Data||l996-l'997 (1998) . In some 
instances, the HMO and the Secretaryrmay be adverse parties in 
contested legal proceeding/s. j Under thfe prior statute, if the HMO 
wished to challenge one of^Secretary'spdecisions, it could sue the 
Secretary in an action for judicial review, 42 U.S.C. 
1395mm(c) (5) (B) ; and if the Secretary!!believed that a particular 
HMO was not meeting its legal, obligatdlipns, she could impose civil 
money penalties or other1 sancjjjtions, see 42 U.S.C. 
1395mm(i) (6) (A) (i) . The new statute cointains a similar provision. 
Ill Stat. 323-325 (Sections TSS? (g) arid (h) , to be codified at 42 
U.S.C. 1395w-27(g) and (h)). , ] 
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i n which HMOs make t h e i r o&n judgments'as t o the appropriateness of 

medical care, and the government provides a d j u d i c a t o r y mechanisms 

through which those decisions may be challenged, 

d. At bottom, the Jjintih C i r c u i t 
the f e d e r a l 

I i 
decisions and conduct t o 

rested p r i m a r i l y on the "rather vague 

U.S. at 1010, t h a t there WJ.S a "(high dejree o f interdependence" and 

a "symbiotic r e l a t i o n s h i p \ " App. 9a, 1 

j o i n t p a r t i c i p a n t i n ' the challenged a c t i v i t y . " Burton v. 

Wilmington Parking Auth., 

s d e c i s i o n t o a t t r i b u t e HMO 

government appears t o have 

"g e n e r a l i z a t i o n , " Blum. 457 

Lhat made the government "a 

the f a c t s t h a t the "Secre 

are r e q u i r e d * * * t o c 

725 (1961). The f a c t s the 365| Uj.S. 715; 

Nint h C i r c u i t r e l i e d upon f o r t h a t conclusion, however, are l a r g e l y 

common t o h e a v i l y r e g u l a t e d inc.ustriesr. See'App. 10a ( r e l y i n g on 

:ary 'ext^nsi'vely r e g u l a t e s , " t h a t "HMOs 

m p l y j w i t h ajlLl f e d e r a l laws," t h a t the 

Secretary i s o b l i g a t e d t o ensure t t i a t "HMOs provide * * * 

meaningful * * * procedures,.,l j t h a t the " f e d e r a l government has 

t h a t the Secretary has 

HMO d e c i s i o n s ) . Even the 

most i n t e n s i v e governmental regulatillbn of • an i n d u s t r y i s an 

•I ' 1 I 
i n s u f f i c i e n t basis f o r a t t r i b u t i n g otherwise p r i v a t e decisions and 

created the l e g a l framework) " .and1 

a d j u d i c a t o r y a u t h o r i t y w i t h respect t 

B Nor does i t make a d i f f e r e n c e 
HMO a f l a t , monthly r a t e If or each coj 
See Blum. 457 U.S. at 1011 ( r e j e c t i n c 
made by physicians and nursing bbmes a r ^ 
despite " s t a t e subsidizatilpn of j the o; 
the f a c i l i t i e s " and coverage f o r "the' 
90% of the p a t i e n t s " ) . Tphat the 

th a t 

mi 

n e i t h e r encourages HMOs 
prevents the f i n a n c i a l impket qf HMO d 
ex c l u s i v e l y on the HMO. Iljf the, f a c t 
coverage were a s u f f i c i e n t i b a s i ^ f o r atf 
government, HMOs providing| services t o 
the Federal Employees Heallh B e n e f i t s Ast 
seq • , would a l so a l l be gojjvemm'ent ', actiprs . 

I 

the government pays the 
'jeered Medicare b e n e f i c i a r y , 

contention t h a t decisions 
a t t r i b u t a b l e t o the State, 
ating; and c a p i t a l costs of 

i d i c a l expenses of more than 
|emment pays f o r coverage 

deny rddjuests : f o r treatment, nor 
i c i s i o n s from being v i s i t e d 
jiat the government pays f o r 
" r i b u t i n g HMO conduct t o the 
government employees under 
pt of 1959, 5 U.S.C. 8901 et 
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conduct t o the government!1 "where the 

p r i v a t e p a r t y "and not f r o n the {jgovernjipent] " - i t s e l f . Jackson. 419 

U.S. at 357; see i d . at 3E!O. 

2. The Nin t h c i r c u i t ' s 

s i s t e n t w i t h t h i s Court's 

rec 

be accorded s u b s t a n t i a l weight, 

there i s "nothing i n Mathfews 

suggest t h a t such i s necessary o r advi 

V. 

was e r ror : Mathews v . Eldrlidcre, 

decisioris. 
i 1 1 '.i 

quest t h a t her view of t ie appropriaiie and meaningful procedures 

i n i t i a t i v e comes from" the 

due process h o l d i n g i s also incon-

R e j e c t i n g the Secretary's 

the I j l i n t h C i r c u i t declared t h a t 

Eldrk iae or subsequent cases t o 

424 iU.S 
i 

states t h a t , " t i ] n assessifig what prodess i s due * * * s u b s t a n t i a l 

weight must be given t o the good-

charged by Congress w i t h 

programs t h a t the procedure 

c o n s i d e r a t i o n . " 

For s i m i l a r reasons, .the 

i n j u n c t i o n p r o v i d i n g new r 

f a i t h 

the admini 

equirdmenjts;; 
; 1 1 

d i r ec t i ng the Secretary to prqijri.ulgat|e 

p a r t i c i p a t o r y and f u l l y pjliblic 

w e l l . Congress delegated : 

they 

rul.emalking pirocess, was er ror as 

the creat ion of "meaningfill" piqapedur 

the Secretary, not to the 

194, 199 (1947) (where p r i o r 

mplementation of 42: U.S.C. 1395mm(g) and 
i i' 
: 'i 

3s m the f i r s t instance t o 

. SEC v. Chenery. 332 U.S. 

action ; ! i s set aside, "the 

courts. ; Cf 

v. Lorion. 470 U.S. 729, 744 

! 
ajgenlcy 

(1 

able. »;; App. 13a n. 3 . That 

. 319,^349 (197S) expressly 

udgmerits of the i n d i v i d u a l s 

t r a t i o h of s o c i a l welfare 

iave provided assure f a i r 

impositlion of a d e t a i l e d , j u d i c i a l 

r a t h e r than a remand order 

new procedures through a 

[agency i s ] bound t o deal w i t h the pre 3lem afresh, performing the 

f u n c t i o n delegated t o i t b'} Congress." 

985:) 

; F l o r i d a Power & Licrht Co. 

proper; course where agency 
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e r r s i s t o "remand t o the 

3 . Government actic|n 

t o those r a i s e d i n t h i s 

and due process qpestions very s i m i l a r 

case are c u r r e n t l y • before the Court i n 

American Manufacturers Mut l a l Insuranoe Co. . et a l . v. S u l l i v a n , et 

9 The d i s t r i c t court 
the Secretary t o terminate 
w i t h the procedures i t 
U.S. 329, 343-344 (1997) . 

11 
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agency") .: 

Jan. 19, 1999). There, the court of a l • , No. 97-2000 (argued 

appeals h e l d t h a t payment 

i n s u r e r s , as p e r m i t t e d by 

State and i n c o n s i s t e n t w i t 

139 F.3d 158 (3d C i r . 1998). Not only are jthe court of appeals 

decisions i n S u l l i v a n and i n t h i s case 

precise arguments t h a t the' 

r e v e r s a l there apply w i t 

decisions made by workers' compensation 

state law, were both a t t r i b u t a b l e t o the 
r 

ti due process. See}. S u l l i v a n v. Bamett, 

remarkably s i m i l a r , but the 

S u l l i v a n p e t i t i o n e r s made i n support of 

1 equal for c e i n Lis case as w e l l . 

also exceeded i t s a u t h o r i t y i n o r d e r i n g 
contracts w i t h HMO's t h a t f a i l t o comply 

Blessing v. Freestone, 520 itn Dosed. See 

1 0 Neither court of appeals 
a c t i o n " p r i n c i p l e s " i d e n t 
t r a d i t i o n a l l y r e l i e d upon 
both p r e d i c a t e a f i n d i n g 
government's r e g u l a t o r y r c j l e . Compare S u l l i v a n , 139 F.3d at 168, 
w i t h App. 9a-10a. 

de c i s i o n examines the three s t a t e -
. f i e d i n Edmonson, j500 U.S. at 622, and 
ay t h i s Court, see pp. - , supra, and 
of •government a c t i o n l a r g e l y on the 

The s t a t e a c t i o n arguments'; raisejjd by the S u l l i v a n 
p e t i t i o n e r s p r e c i s e l y m i r r o r those r a i s e d ini 1 t h i s p e t i t i o n . See 

(arguing thlat State does not in f l u e n c e 
i b i s i o n K 17-22 (arguing t h a t i n s u r e r 

decisions are not governmental b e n e f i t s d e t e r m i n a t i o n s ) , 22-25 (no 
unique aggravation of inrjury by goyernment;;) , 26-32 (regulated 
nature of i n d u s t r y does nojt render p r i v a t e a c t i o n a t t r i b u t a b l e t o 
St a t e ) . And there are c l e a r s i m i l a r i t i e s between the due process 
arguments as w e l l . For example, i n I t h i s case the lower courts 

t h a t ' respjpndents! could have a 
pro p e r t y i i i t e r e s t 'iin r e c e i v i n g medical 

services before t h e i r l e ^ a l e n t i t l e m e n t to;! those services was 
established, and t h a t pre-rdeprivationl'processes were r e q u i r e d i n 
c e r t a i n contexts, App. 63a. P e t i t i o n e r s i n S u l l i v a n challenge 
s i m i l a r conclusions reached by the couirt of appeals t h e r e . See 97-
2 000 Pet. Br. at 35-38 (arguing t h a t due process does not apply t o 
disputed a p p l i c a t i o n s f o r treatment wh^re t h e j i l e g a l e n t i t l e m e n t t o 
the treatment, and thus a property i n t e r e s t t h e r e i n , has not been 
e s t a b l i s h e d ) , 42-44 (arguing t h a t pre d e p r i v a t i o n process i s not 
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Indeed, so c l o s e l y r e l a t e d 

case f i l e d an amicus b r i e f 

impact of the Court's d e c i s i o n there on the 

issue here. 12 Accordingly 

pending the d e c i s i o n i n S u l l i v a n . • 

B. 

Absent the obvious 

26 

are the cases t h a t lead counsel i n t h i s 

i n S u l l i v a n , emphasizing the p o t e n t i a l 

we suggest t h a t |t 

Medicare program at 

he p e t i t i o n be held 

The Judgments Below Should Be Vacated And The Matter 
Remanded To D i s t r i c t : Court For Consideration Of 
Intervening Statutory and Regulatory Changes 

s i m i l a r i t i e s between t h i s case and 

S u l l i v a n , the N i n t h C i r c u i j t ' s d e c i s i o n i n t h i s case would warrant 

t h i s Court's plenary review at! the present time. I t declares 

u n c o n s t i t u t i o n a l the Secretary's implementation of a major f e d e r a l 

s t a t u t o r y program; i t a f f i r m s :a 1 d e t a i l e d nationwide i n j u n c t i o n 

t o • impose c e r t a i n procedures on 

c o n s t i t u t i o n a l i z e s 

r e q u i r i n g the Secretary 

p a r t i c i p a t i n g HMOs; and i t 

o f f e r i n g services t o hundreds of thousands of 

on a nationwide basis 

the conduct of thousandE of p r i v a t e healthcare organizations 

On August 5, 1997, however,' Congress comprehensively reformed 

t h i s area o f law -- enacting 'the ' new Medicare Part C and 

: • • I 
e s t a b l i s h i n g the new "Medicare+Choice" program. See Balanced 
Budget Act of 1997, Pub. 

275. At the time the d i s t 

L. No;. :i05-33, §§ 4001-4002, 111 St a t , 

r i c t court r u l e d , tihe governing s t a t u t e 

merely r e q u i r e d t h a t HMCs provide "meaningful procedures f o r 

hearing and r e s o l v i n g grievances!." 42 U.S 

r e q u i r e d ) ; see also Lyng v. 
th a t the Court has not res 
as d i s t i n c t from those 
claim of e n t i t l e m e n t p r o t e 

1 2 See Amici Curiae 
The Center For Medicare 

p r i v a t e i n d i v i d u a l s . 

Neither t h a t s t a t u t o r y p r e v i s i o n nor the r e g u l a t i o n s promulgated 

.C. I395mm(c)(5)(A). 

Payne,i476 U.S. 926, 942 (1986) (noting 
alvediwhether "applicants f o r b e n e f i t s . 

already r e c e i v i n g them, have a l e g i t i m a t e 
sted b y j t h e Due Process Clause"). 

Arierican iAssociation 
Ad /ocacy, 1 Inc. f, et a l 

of R e t i r e d Persons, 
._, Br. a t 4, 7. 
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under i t r e q u i r e d n o t i c e s of adversej decisions t o be framed i n 

understandable terms; n e i t h e r addressed the q u a l i f i c a t i o n s of HMO 

rec o n s i d e r a t i o n decisionmakers; and n e i t h e r provided any r u l e s 

regarding e x p e d i t i o n i n urgent:, basses.;! See pp. - , supra. I n 

the view of the d i s t r i c t court iand'ljthe c c u r t of appeals, the 

pr a c t i c e s t h a t p r e v a i l e d under! t h a t scheme d i d not a f f o r d 

p l a i n t i f f s c o n s t i t u t i o n a l l y adequate n o t i c e or a c o n s t i t u t i o n a l l y 

s u f f i c i e n t o p p o r t u n i t y t o be heard, j See pp. 

remedy the a l l e g e d d e f i c i e n c i e s , the d i s t r i c t 

N i n t h C i r c u i t a f f i r m e d a d e t a i l e d 1 and 

court imposed and the 

h i g h l y p r e s c r i p t i v e 

s p e c i f y i n g the form. i n j u n c t i o n t o r e g u l a t e benefic'iarjy appeals-, 

content, and t i m i n g o f HMO noti c e s anci hearings. 

The new s t a t u t e and the Secretary's r e g u l a t i o n s promulgated 

' ! ' il thereunder, however, d r a m a t i c a l l y expand 

substantive p r o t e c t i o n s a f f o r d e d 

supra• To 

the procedural and 

to Medicare b e n e f i c i a r i e s e n r o l l e d 
i i 

i n p r i v a t e HMOs. Indeed, Congress ga^e s p e c i f i c a t t e n t i o n t o the 

' : i ! if • ' I 
• s o r t s of procedures i t considered becessary t o p r o t e c t b e n e f i c i a r y 

r i g h t s , enacting a s e c t i o n '.of [new! 

"Benefits and B e n e f i c i a r y Prdtdctions:." 111 S t a t . 286 (Section 

1852, t o be c o d i f i e d a t 42 U.S.C.1'. 1395wj-22) . Consequently, the new 

i • '• % 
s t a t u t e and the implementing r e g u l a t i o n s i t r e q u i r e d the Secretary 

t o promulgate now separately, "address the al l e g e d d e f i c i e n c i e s 

, supra. Among other 

Medicare Part C e n t i t l e d 

i d e n t i f i e d by the lower courts j iSee pdi. 

t h i n g s , they s p e c i f i c a l l y r e q u i r e HMOs t o issue understandable 

notices of de c i s i o n . 111 Stat.!, 293 ;l(Section 1852 (g) ( 1 ) , t o be 
ii 

c o d i f i e d at 42 U.S.C. 1395W-22 (g)' ( l ) ) A 63 Fee 

(adding 42 C.F.R. 422.568 (d)) ; they prtovide t h a t medical necessity 

decisions must be made by q u a l i f i i e d nredical 

. Reg. 35,108 (1998) 

personnel. 111 Stat . 



293 (Sect ion 1 8 5 2 ( g ) ( 2 ) ( B ) , t o 

2 2 ( g ) ( 2 ) ( B ) ) ; 63 Fed. Reg. . 
I-

422.590 (g) ( 2 ) ) ; and they mandatpe; 

be ' c o d i f i e d 

r 

cases, and expedited decisions 
i' 

jeopardize the h e a l t h of the benei 

d t 5,111 

jjromp^. i n i t i a l dec i s ions ( w i t h i n 

14 days) and r e c o n s i d e r a t i o n iiecisiionls ( w i t h i n 30 days) i n a l l 
. ' ' i 'I I 

35,110 (adding 42 C.F.R. 422 . 568.(la) ,i 422 . 572 

d i s s a t i s f i e d b e n e f i c i a r i e s may j.'obtain 

j u d i c i a l review, as provided and' 

13 The d i s t r i c t c o u r t ' s conlcerh t h 
d i s i n c e n t i v e s t o a s s i s t i n g e n r o l 

ek 

S t a t . 293-294 (Sections 1852 (gVtil) jan^i ( 3 ) , 

U.S.C. 1395w-22 (g) (2) and (3)). 1?' i Mbreover 

i! 

adverse t o the e n r o l l e e are sub; 

independent, t h i r d - p a r t y actingij.as 

294 (Sect ion 1852(g ) (4 ) , t o 'tp 

2 2 ( g ) ( 4 ) ) ; 63 Fed. Reg. a t 35, l l i l ? (aidd 

v^i thi i j i 72 hours) i f de lay cou ld 
"1 i. ' 
i c x a r y . 63 

at 42 U.S.C. I395w-

(adding 42 C.F.R. 

Fed. Reg. at 35,108-

422.590(a)-(d)); 111 

to be c o d i f i e d a t 42 

HMO determinations 

jto automatic review by an 

the iSecretary 1s agent. 111 S t a t . 
| 

c b d i f i e d £ 

trig 42 C.F.R. 422 .592) ) , and 

a hea r ing be fo re an ALJ and 

sitibject t o the l i m i t s set f o r t h i n 

the s t a t u t e . See pp. - , siip^'a.^ 

ees 
App. 49a; see i d . a t 62a (enif.pini 
hea l thcare p r o v i d e r s ) , i s • ad'pirej'ssie 
r e g u l a t i o n s as w e l l . See 111 Stxia'p':. 295' 
c o d i f i e d a t 42 U.S.C. 1395w-22}tDU (3) 
35,108 (adding 42 C.F.R. 422['1'B';7G ( f ) 
agains t p h y s i c i a n f o r assis tance j i in j rec 

t 42 U.S.C. 1395W-

t HMO physicians might face 
n pursuing t h e i r requests, 
HMO r e t a l i a t i o n against 

by the new s t a t u t e and 
(Section 1852 ( j ) ( 3 ) , t o be 
see, e.g.. 63 Fed. Reg. 

(b a r r i n g p u n i t i v e a c t i o n 
l e s t i r g expedition) . 

1 4 Although these new proviiE^yc!ns• aitdress nost areas covered by 
the d i s t r i c t c o u r t i n j u n c t i o n , jtliey jtaKe a fundamentally d i f f e r e n t 
approach t o several key issue|s:!j'f jFor example, the Secretary's 
e x p e d i t i o n p r o v i s i o n s are more fkybrabje t o b e n e f i c i a r i e s inasmuch 
as they r e q u i r e r e c o n s i d e r a t i d n j i d e c i s i o n s w i t h i n three calendar 
days, see p. , supra. whereas Ijtnes. d i s l f r i c t court's order r e q u i r e s 
such decisions i n three working ji'd^s; ^PP- 62a|. While the d i s t r i c t 
court r e q u i r e d t h a t d e t a i l e d w r i t l t e i i n o t i c e s |of i n i t i a l decisions 
be provided w i t h i n f i v e days eve|ii Jwherdjijthe b e n e f i c i a r y ' s h e a l t h i s 
not i n imminent jeopardy, and Gongress||speciflied no s p e c i f i c time 
frame i n such cases, see H.R. ''Cprifi jBeP- ^P- 217, 105th Cong, 
1st Sess. 65 (1997) (noting ttLatjilCongpress l e j f t t h a t issue t o the 
Secretary) , the Secretary selectlejd aj iljl-day deadline, 63 Fed. Reg. 
at 35,108 (adding 42 C.F.R. 42:2:1i568 { 1 \ ) . F i n a l l y , although the 



The legal regime that resjonient 

i 

court and Ninth C i r c u i t reviewe 

statutory framework and new 

framework. No court has passed 

of the new procedures or t h e i r 

law has "been s u f f i c i e n t l y a l t 

present a substantially diffe-entl; 

[lower courts] o r i g i n a l l y decid 

the Associated Gen. Contractors yfi i Ci 

• 656, 662 n.3 (1993); id^. at 670 

See also App. 66a ( d i s t r i c t couirt 

of the March 2, 1997 Order migh: 

on the part of state and federjll 

same issues addressed by t h i s 

entire case may become largely 

changes were "implemented witho 

Under circumstances such a 

the judgment of the Court of Ap 

judgment s e t t i n g aside the o: 

remanding to that court for ; s' 

appropriate i n l i g h t of the sup' 

El e c t r i c . 385 U.S. 533, 535 (196 

v. Latimer. 377 U.S. 263, 264 ' ( 

judgment and remand[ing] the 

further proceedings" to consi 

challenged and the d i s t r i c t 

las been superseded by a new 

reguljlations fleshing out that 

c o n s t i t u t i o n a l sufficiency 

n t a t i o n . As a r e s u l t , the 

pending appeal "so as to 

troversy than the one the 

Northeastern Fla. Chapter of 

beco !OI 1 

ll'egielatures [to] address [] the 

r of Jacksonville. 508 U.S. 

uO'Connor, J., dissenting). 

tjecognition' that "on appeal much 

e moot" because "of e f f o r t s 

") - see also i d . at 68a ("the 

jt," i f even the A p r i l 1997 rule 

.al"). . 
I: I, 

the Court has "set aside 

with d i r e c t i o n to enter a new 

ier df. the . D i s t r i c t Court and 

Ifuqcher proceedings as may be 

lenin f event." McLeod v. General 

{pel curiam); see, e.g.. Calhoun 

(^er curiam) ("vacat [ing] the 

psmse ••po the D i s t r i c t Court f o r 

Secretary has required certaiijill WH 
continue during the pendency bf 
not extend s i m i l a r requiremerits|j •' 
"acute care" services. Compare• &;App., 
35,112-35,113 (adding 42 CF.R^Ifeje: 

ths nature and effect" of a 

l en t hospital services to 
n i s t r a t i v e appeal, she did 
road, unspecified range of 
63a, with 63 Fed. Reg. at 
3(b), 422.622). 



supervening change i n school bcarii po 

U.S. 1082 (1984) (vacating j,udgjf)ent 

Court of Appeals t o be remanded 

appropriate a c t i o n i n l i g h t o f 

States Dep't of the Treasury! ̂ . 

(1986) (vacating judgment oh 
j 

d i s t r i c t c ourt because a new "e'riki 

posture of t h [ e ] case") . Ais' 

Continental Bank Corp., 494 U. 

where mootness i s a t t r i b u t a b l e 

under the new framework tha:t 
I 

p r e v i o u s l y , our p r a c t i c e i s , t o 

f u r t h e r proceedings i n which ifh 

t h e i r pleadings o r develop the 

I n f a c t , i t may be that; 

iii 
merely the appeal, but the eht 

governing the case, and the p l a i n : i f f :'fiiay have some r e s i d u a l claim 

i c y ) ; Heckler v. Lopez, 469 

and remanding case "to the 

* * * D i s t r i c t Court" f o r o t h i 

riej* lec i s l a t i o n ) ; see also United 

477 U.S. 556, 559-560 

appeal and remanding t o 

s i g n i f i c a n t l y a l t e r [ed] the 

art explained i n Lewis v. 

482 (1990) , " i n instances 

nge i n the l e g a l framework 

subject matter on which the distipLct ;. 

focused t h e i r a n a l y s i s thg 

Section 1395mm(g) , the Secretaify 
3. ! 

HMO conduct thereunder, see App.j 

S ' ! 

derstandably not asserted 

ihe judgment and remand f o r 

es may, i f necessary, amend 

more f u l l y . " 

s t a t u t e renders moot not 

calse as w e l l . C e r t a i n l y the 

fcurt and the N i n t h C i r c u i t 

acecfflilres imposed on HMOs under 

in^lementling r e g u l a t i o n s , and 

, 46a-50a ( d i s t r i c t court) ,-

no longer forms a i d . at 3a-5a, 13a (court djifi i^fepeals) 

•S ! ill • 
l e g i t i m a t e basis f o r j u d i c i a l 'IreElef.•• The new s t a t u t e e l iminates the Secretary's a u t h o r i t y tdji , 

ul 

Section 1395mm (g), and no such' 
•i: 

See pp. - , & n. , supra .il 

notice and appeal procedures ifcm t 

-!' ' •' are w ithout f o r c e o r e f f e c t ; the} 

efijter [ i n t o r i s k c o n t r a c t s under 
I 

n t r ^ c t s were renewed f o r 1999. 

'esult, the r e g u l a t i o n s and 

.werfe before the d i s t r i c t court 

prot ictionsj r e q u i r e d by the new 
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1 .1 

3tL: , 

Medicare Part C Medicare+Choice control instead. Princeton Univ 

v. Schmid. 455 U.S. 100, 103 

regulation at issue i s no longer 

opinion" does not "pass on thejlval 

the "case has l o s t i t s charactl 

the kind that must exist i f 

abstract questions of law.") 

' | i ' ! 

er as a present, l i v e controversy of 

i d i t y f 

s' arje'' toi 

. 15 

respondents challenged and the loVer courts found unconstitutional 

(e.g., the allegedly inadequate i ckotic'e and time l i m i t s ) are now 

addressed by the new statute ; and regulations. See Associated 

General Contractors. 508 U;S:. at 
||j | i 

statutes at issue * * * were chanced substcintially, and * * * there 

if: I i !. 
was therefore no basis f o r CQijicli ding that the challenged conduct was being repeated."); Bowen' 

(per curiam) (new l e g i s l a t i o n 

:i : 

15 The change i n the statute. 

1982) 

in' fo'rce" and the "lower court's 

(per curiam) (where "the 

of the revised regulation," 

avoid advisory opinions on 

Moreover, the conduct that 

1663 .n.3 (cases moot where "the 

Kizeri: 

that' provides the r e l i e f sought by 

485 U.S. 386, 387 (1988) 

fnoteover, eliminates the d i s t r i c t 
court's and the court of alppeUils' [rationale -- t h e i r r a t i o 
decidendi f o r p r o h i b i t i n g the1' (Secretary from entering i n t o or 
renewing a contract with any': HI O'. that violates the procedural 
requirements they belieyed to', be 'j Ejequired by Section 1395mm. See 
App. 63a. To j u s t i f y that ptrohdJb'ition, the. d i s t r i c t court and 
court of appeals both r e l i e d on! S'elctiori; 1395mm:(c) (1) 's declaration 
t h a t ) " [ t ] h e Secretary may not;- eiifcer i n t o a contract under t h i s 
section w ith an e l i g i b l e lorgablization unless i t meets the 
requirements of t h i s subsection 1 *! !*'*.'! App. 20a, 54a (quoting 42 
U.S.C. 1395mm(c) (1) . See : alsb 1 '; i d ^ at 54a-55a ( j u s t i f y i n g 
additional procedural requjirerl^rits j!| by declaring that the 
Secretary's f a i l u r e to requiref. iirofcse them i n her HMO contracts i s 
a " v i o l a t i o n of 42 U.S.C. .§' IRiSSmmiic) (1) . ?) ; ifL. at 55a-56a 
(similar) . The new statute 1,' ihjpwevejr, omits the pro h i b i t o r y 
language of Section 1395mm(cMl) j upon fiwhich those courts r e l i e d , 
and nowhere suggests that termiinat:iijon add non-renewal are mandatory 
penalties f o r HMO non-compli:anc!|ii • See pp. - , supra. The 
statutory change thus wholly ;eliminate|s statutory provision upon 
which both lower courts expresjsly! rejstejd t h e i r remedial decisions. 
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the p l a i n t i f f s renders l a w s u i t 

32 : 

moot) 

Of course, i f the e n t i r e cajse ( r k t h e r than j u s t the appeal) 

were i n d i s p u t a b l y moot, the p r o p e r : d i s p o s i t i o n would be t o remand 

the case w i t h a d i r e c t i o n t h a t Ithite botnj) 

States v. Munsingwear, Inc., 34 0 ju.js. !3 

p o s s i b i l i t y t h a t the d i s t r i c t court! ma 

^ • 
claims on remand, see, e.g., C'.Ali E.R. 

fees) , and because respondents [migrht s< 

to challenge the c o n s t i t u t i q n a l i t y , 

r e g u l a t i o n s implementing the 

thereunder, see, e.g.. Calhoun, 

482, the Court should n e i t h e r 

r a t h e r permit the d i s t r i c t 

: | ' 
d i r e c t . 

court 

l a i n t be dismissed. United 

6, 39-40 (1950) . Given the 

need t o dispose of r e s i d u a l 

21 (request f o r attorney's 

ek t o amend t h e i r complaint 

of the new s t a t u t e , the 

: neW s t a t u t e , and HMO conduct 

at 264; Lewis, 494 U.S. at 

nor preclude d i s m i s s a l but 

:o conduct such " f u r t h e r 

proceedings as may be appropriat2 i n ! i g h t o f " the s t a t u t o r y and 

r e g u l a t o r y reforms. McLeod. 
IS ! il 

, 385.SCJ.IS. alt 1 r 

Truck Lines, Inc. v. United StaltidisJ 37l| U.S. 156, 172 (1962) (when 

confronted w i t h i n t e r v e n i n g fac 

review a d m i n i s t r a t i v e agency d e c i s i o n 

remand t o agency f o r f u r t h e r . 

c o n d i t i o n s ) . The d i s t r i c t cou 

f u r t h e r proceedings i n l i g h t ot1' Loth tj 

r e g u l a t i o n s as w e l l as t h i s C'ouit' s de 

is', cdurt of appeals should not 

qdhsidei 
i Ji 

icou 
i 

16 See also United Transp. 
584 (1971) ("An i n j u n c t i o n can i i i 
e s t a b l i s h e d t h a t the conduct sought t d 
t h a t the defendant, i f not e n ] 0 1 i n 
conduct."); Legal Assistance Ifcir : Vielbnamese' Asylum Seekers v. 

535. ' See also B u r l i n g t o n 

put should vacate order and 

at i o n i n l i g h t of changed 

d then', undertake any such 

e new s t a t u t e and the new 
1 

icision i n S u l l i v a n . 

Unibn .Vi. State Bar. 401 U.S. 576, 
sue o n l y a f t e r the p l a i n t i f f has 

be enjoined i s i l l e g a l and 
i d , w i l l engage i n such 

Department of State. 45 F.3d 469,1 472 (|p.C. C i r . 1995) ( P l a i n t i f f s 
are " c e r t a i n l y not e n t i t l e d to) nrospejctive r e l i e f based on a no 
longer e f f e c t i v e v e r s i o n of a l a c e r amended r e g u l a t i o n . " ) . 
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coiic Litre io; 
I i 

The Court should h o l d t h 

pending the d e c i s i o n i n Amerjll 

r n . . e t a l . v . I i i van, e t 

• L c&n 

1999) . The Court should then 

c e r t i o r a r i , vacate the judgraefl 

to the court of appeals wi 

judgment of the d i s t r i c t cour^ 

d i s t r i c t court f o r considerat!an 

Balanced Budget Act of 1997'arid; 

Health and Human Services im^le' 

the Court's decision i n Sullivis 

Respectfully submittedi. 

HARRIET S. RABB 
fieneral Counsel 
Ttepartment of Health and j 
Human Services J 
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p e t i t i o n f o r a w r i t of c e r t i o r a r i 

III 

Mrbjiufacturers Mutual Insurance 

NS. 97-2000 (argued Jan. 19, 
fl 

the p e t i t i o n f o r a w r i t of 

court of appeals, and remand 

ict ions t o ( l ) vacate the 

2) remand the matter to the 

lections 4001 and 4002 of the 

th t regulations of the Secretary of 

l e r t i i i l those provisions i n l i g h t of 

S -

SETH E _ WAXMAN 
j b i t o r General 



THE WHITE HOUSE 

W A S H I N G T O N 

February 4, 1999 

MEMORANDUM TO THE PRESIDENT 

FROM: Bruce Reed, Chns Jennings, Elena Kagan, Dan Marcus (Counsel's 
Office) 

SUBJECT: Gnjalva v. Shalala 

John Podesta held a meeting last night with staff from the DPC, Counsel's office, 
OLA, OVP, OMB, and HHS to discuss whether the Solicitor General and HHS should 
petition the Supreme Court for a writ of certiorari in Grijalva v Shalala. The cert petition, 
which is due on Wednesday, would seek to vacate a decision (1) holding that Medicare 
HMOs are "state actors" and, as such, required to provide enrollees with constitutional due 
process and (2) requiring the Secretary of HHS to ensure that all Medicare HMOs comply 
with specific notice and hearing requirements when seeking to deny or reduce medical 
benefits. 

You previously noted (on a copy of a New York Times article attached to this 
memo) that this is a "tricky issue," and your comment, if anything, understates the difficulty 
and political sensitivity of the decision. HHS objects to the administrative burdens that the 
district court's injunction imposes and worries that these onerous requirements -- as well as 
the fear of being subject to other constitutional standards — will drive some HMOs from the 
Medicare program. Many Congressional Democrats and health advocates, however, believe 
that contesting the ruling below will undermine our effort to enact patients' rights 
legislation and perhaps threaten federal enforcement of Medicaid requirements. 

Background 

In Grijalva. a nationwide class of individuals enrolled in Medicare HMOs alleged 
that the HMOs were failing to provide the notice and appeal rights guaranteed by the Due 
Process Clause of the Constitution. The district court (Judge Alfredo Marquez) agreed 
that Medicare HMOs were state actors and, as such, required to provide constitutional 
due process; he also found that the notice and appeal procedures then in existence failed 
to meet constitutional requirements. The judge issued an injunction specifying precise 
notice, hearing, and appeal procedures, including a requirement that review of an HMO's 
decision to deny, terminate, or reduce services take place prior to implementing that 
decision. The injunction also commanded the Secretary to terminate contracts with any 
Medicare HMO failing to comply with these requirements. The District Court stayed this 
injunction pending completion of the appeals process, so the injunction has not yet gone 
into effect. 



While the Secretary's appeal of the District Court's decision was pending, Congress 
(in the Balanced Budget Act) overhauled the Medicare HMO program and the Secretary 
issued a new set of regulations governing Medicare HMOs. Although the new statutory and 
regulatory scheme provided Medicare enrollees with far greater protections than the original 
scheme, a panel of the Ninth Circuit upheld the District Court's decision. The Ninth Circuit 
panel agreed with the District Court that Medicare HMOs were state actors, required to 
provide constitutional due process, and that the procedural rules in effect at the time of the 
District Court's decision failed to meet constitutional standards. The panel declined to 
consider whether the new procedural rules met constitutional requirements and thus 
rendered the injunction unnecessary, noting that the Secretary could petition the District 
Court for a ruling on this issue. Concerned about the basic state action issue, the Secretary 
chose instead to seek a rehearing en banc (which the full Ninth Circuit denied) and now 
seeks a writ of certiorari. 

The Solicitor General's draft cert petition (which we can give you if you want it) 
notes first that the principal legal issue in Grijalva (whether Medicare HMOs are state 
actors) is very similar to an issue now before the Court in American Mutual Insurance Co. 
v. Sullivan (whether workers' compensation insurers are state actors); hence, the SG says, 
the Court should hold the petition in Grijalva pending the Court's decision in Sullivan. 
Although this point could be made very simply, the SG's draft uses it as a launching pad to 
argue the merits of the state action issue; the petition argues for almost 10 pages that 
Medicare HMOs are not state actors. The SG apparently believes that this extended 
discussion is desirable to ensure that the Supreme Court appreciates the importance of this 
case (and therefore holds the petition for Sullivan) and to influence the Court's writing of 
the Sullivan opinion (so that the decision there effectively forces the district court to lift the 
injunction). 

The draft petition argues next that the new statutory and regulatory scheme 
governing Medicare HMOs — which, as noted, provides greater protections than the original 
regulatory scheme, although some lesser protections than the injunction -- effectively moots 
the legal challenge adjudicated by the lower courts in this case. The SG thus asks that after 
holding the petition for Sullivan, the Court vacate the judgment below and remand the case 
for consideration of any challenge to the new statute and regulations in light of the Sullivan 
decision. 

Discussion and Options 

HHS believes that the District Court's injunction imposes a burdensome set of 
notice and hearing requirements, inconsistent with the Department's current policies and 
unnecessary to protect Medicare enrollees. HHS notes especially the obligation on health 
plans under the injunction to give extensive notice to enrollees of changes in service and to 
continue providing services during the appeals process (effectively forcing HMOs to eat the 



cost of these services even if the HMO's initial decision was proper). HHS believes that 
these additional notice and hearing requirements will increase costs to Medicare HMOs and 
perhaps drive some out of the Medicare program; in addition, HHS worries that Medicare 
HMOs will incur other additional costs in the future if they continue to be viewed as state 
actors. Finally, HHS notes that the injunction imposes considerable administrative burdens 
on the Department itself, because the district court ordered it to monitor Medicare HMOs' 
compliance with the injunction and to terminate the contracts of non-complying HMOs. 

But this position -- and these arguments -- place the Administration in an awkward 
position when it comes to pushing Congress to enact a Patients' Bill of Rights. Although 
the patient protections at issue are different, the Department is making the same kind of 
arguments against the injunction that private health plans routinely make against the Bill of 
Rights: that the added protections are excessively burdensome and would raise medical 
costs without improving the quality of patient care. Of course, the requirements in the one 
case were imposed by a court, whereas in the other they would be imposed by Congress. 
But this difference is unlikely to make much of a difference to our critics. In insisting on 
Supreme Court review of the judgment below, we would be giving credence to the health 
plans' view of regulation, while making ourselves vulnerable to the charge of hypocrisy. 

Perhaps more important, many advocates and some Hill Democrats are worried that 
our arguments on state action will undermine the Medicaid entitlement. If Medicare HMOs 
are not state actors, then Medicaid HMOs probably are not either. Although it is possible to 
make distinctions between the Medicare and Medicaid programs with respect to state 
action, even HHS admits that these distinctions are strained and may not be convincing."" 
What is more, the enforcement of Medicaid guarantees depends on whether participants in 
the system (such as HMOs) are state actors in a way that the enforcement ofMedicare 
guarantees does not. Whereas the Medicare statute has built-in enforcement mechanisms 
that are unaffected by the state action issue, the Medicaid statute has no such mechanisms: 
federal enforcement relies largely on Section 1983 suits, which can only be brought against 
state actors. We fought hard, in the Medicaid block grant debate of 1995, to maintain this 
right of action for Medicaid violations, and we should be reluctant to start down a road that 
could make it less effective. 

We are now considering three options. The first option is to file the cert petition 
drafted by the SG's office. The second option is to file a stripped-down version of the cert 
petition, simply making the point that Grijalva and Sullivan are related and asking the 
Supreme Court to hold the former for the latter. Because this kind of petition would not 
explicitly argue that Medicare HMOs are private actors or that the district court erred in 
issuing its injunction, it would inflame advocates less and insulate us somewhat from the 
charge of hypocrisy. As noted above, however, it might also be less effective in getting the 
Court to dispose of both this case and Sullivan in the way that stands the best chance of 
overturning the injunction. The third option is to decline to file any cert petition and instead 
return to the district court to argue that it should lift (or modify) its injunction in light of the 



new statute and regulation. Under this approach, we would say nothing now about the state 
action issue -- although if the Supreme Court later decides Sullivan in a way that is relevant, 
we could ask the District Court to reconsider its injunction in light of the decision. This 
approach best protects our position on the Patients' Bill of Rights and poses the least threat 
to the Medicaid entitlement, but it is probably the least effective way of helping HHS to 
escape from the district court's injunction. 

Secretary Shalala favors the first option, but she recognizes that this is a difficult 
decision. We are almost sure that Shalala would prefer the second option to the third, 
although she has not yet considered this issue. The Solicitor General believes that the first 
option best protects the government's broad interest in entering into contracts with private 
parties, but our sense is that the SG is largely taking its direction in this case from HHS. 
We have not yet discussed with the SG whether he would prefer the second or third options 
and cannot guess how he would come out on this issue. The DPC and Counsel's Office 
believe strongly that we should not choose the first option. All of us think that either the 
second or third options would be acceptable, with Bruce and Dan leaning slightly to the 
second and Chris and Elena slightly to the third. We expect that John will talk to you about 
this matter after you have had a chance to read this memo. 
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Rulings on Medicare Rights Split White House 
8> ROBERT PEAR 

A . \ 5 i t l N G T 0 \ . J.m 21 — A Bmcr 
Juputi: fMS nrokcn out .within l/lt; 
Clirujn ^ j i n i m s i i nnon ovei the legal 
' ;^ius ol Medicare benelici;u ics. 
.van some ordculs trying to limn 
:hose r.gnts e\ en Preiidem Cluv 
ton ui °e> Congress to establish new 
protecnous lor millions ol oilier pa-
'.tents \^,ith private health insurance. 

At issue are Federal court rulings 
th.it upheld the rights of six million 
Medicare Deneticianes in health 
rnaiiucnance organizations. 

\ Fedei ai disti ict fudge in Tucson. 
APZ . and the United Slates Court of 
Appeals Ior the Nnitn Circuit, in San 
Francisco, said such patients have a 
constitutional right to icceive wril­
ten notices and hearings on any deni­
al of medical services, because (he 
H M.O s wei e acting on behalf of the 
Covci mnent 

Medic.u e olficials are urging Don-
n.i E Shalala. the Secretary of 
He:ilih and Human Services, to ap­
peal tne decision to the Supreme 
Court. Qui other Administration offi­
cials, vvho woi k on legislauvc affairs 
and dumesiic policy, st tenuously op­
pose any appeal, saying the Admints-
nation will look ridiculous and will 
outrage consumer groups and Demo­
crats m Congress. 

The arguments are set forth in 
coniidenttal memorandums that pro< 
vide a rare insight into the legal and 
polmca] considerations lhat shape 
ihe Governmenl's decisions on litiga-
tton botore the High Court. They 
seem to parallel the arguments 
made for and against a "patient's 
bill of nghis" like the one proposed 
by Mr Climon. 

Medicare officials argue lhat the 
lower-court orders intrude on their 
ability 10 set 'Medicare policy, and go 
much further lhan necessary io pro-
(ect elderly patients. "The appeals 
process required by (he district court 
could impose significant administra­
tive and imancial burdens on health 
plans raising costs by S4.70 a per­
son per monlh. or a total ol S3-I3 
million a year, said a memorandum 

Medicare officials 
Under the lower-court orders. 

HMO's nutsi provide a written no­
tice whenever a service requested by 
u paiieni or a doctor is denied, or a 
course oi ite.itmeni is reduced or 
terminated. 

L'ndcr this standard, benelicia­
ries could he inundated with written 
notices ivhenever a perceived reduc­
tion occurs." the Medicare olficials 
said "Such a situation would be con­
fusing and even stressful 10 benefi­
ciaries." 

In short. Medicare officials do not 
like being second-guessed by the 
couris. and ihey reseni judicial su­
pervision just as mucn as H.M.O. 
executives reseni regulation. 

Bui a memorandum wrilten by 
other officials of the Department of 
Health and Human Services empha­
sizes the political risks of an appeal 

A rare insight into 
the considerations 
that shape decisions 
on litigation. 

io the Supreme Court. 
"The department's position could 

be seen as inconslsient with jhe Ad­
ministration's stated pohcy o( ex­
panding consumer protections for 
health plan enrollees.'' It says. "As a 
result, a petition could weaken the 
deportment's and the Administra­
tion's ability to pass legislation that 
creates additional protections, such 
as in the patient's bill of rights." 

Nancy-Ann Min DeParle, the ad­
ministrator of the Health Care Fi­
nancing Adminlstntlon, which runs 
Medicare, came down against the 
lower-court decisions. She told Dr. 
Shalala that the Administration 
"should seek relief from the Su­
preme Court," even though Ms. De­
Parle acknowledged that there were 
legal and political risks in this ap­
proach. 

By contrast, other Administration 
officials said ihe rights of Medicare 
H.M.O. patients should meel consti­
tutional standards for "due process 
ol law" because the stakes were so 
high if an H.M.O. denies coverage of 
a service, the patient may suffer 
irreparable harm or die. 

Further, these officials said m con­
fidential memorandums, il the Ad­

ministration succeeds in its effort to 
overturn the court decisions won by 
Medicare beneficiaries, it could un­
dermine the rights ol poor people m 
Medicaid, who have increasingly 
been required to get their care 
through H.M.O.'s. 

Moreover, these officials said, 
"heallh plans may be exaggerating 
ihe financial and admimsirative bur­
dens" imposed by the lower-court 
orders. 

The case, a nationwide class ac­
tion, was filed in 1993 by elderly 
people who said they had been denied 
medically necessary services. The 
plaintiffs won a ruling Irom ihe Fed­
eral District Courl in Tucson in Octo­
ber 1996. Dr. Shalala appealed, say­
ing the judge. Alfredo C. Marquez. 
had usurped her authority. 

Last August ihe appellate court in 
San Francisco rejected the Adminis­
tration's argument. Judge Charles E. 
Wiggins, a former Republican Con­
gressman from California, said 
Medicare beneficiaries are entitled 
to due process because ihe H.M.O. 
decisions amount to "Governmenl 
aclion." 

H.M.O.'s are private corporations, 
but when they deny services to Medi­
care beneficiaries they are acting on 
behall ol the Government, the court 
said. 

The Administration has issued 
rules (or Medicare H.M.O.'s. but the 
order by Judge Marquez provides 
greater protection to beneliciaries. 
The judge's order sets tighter dead­
lines for H.M.O.'s to rule on appeals, 
and it guarantees that patients can 
receive urgently needed services 
while they pursue appeals. 

Vickl Gottlich. a lawyer at the Na­
tional Senior Citizens Law Center, 
said the court order also "goes much 
further than current Federal rules in 
requiring H.M.O.'s to explain what 
additional evidence you need to sup­
port your claim, and how to get that 
evidence." 

A report on the case by Govern­
ment lawyers says "ihe worst possi­
ble scenario" is that Dr. Shalala will 
appeal to the Supreme Court and ihe 
Justices will decline to accept the 
case lor review 

Lower courts would probably view 
such action as "a judgment by ihe 
Supreme Courl lhat our arguments 
were unpersuasive.' the report said. 

A 
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