THE WHITE HOUSE

\f\”/\'j( WASHINGTON

. % August 13, 1999
TO: Interested Parties
FROM: Chris Jennings and Jeanne Lambrew
RE: DATA ON THE IMPACT OF THE BALANCED BUDGET ACT OF 1997

As we have discussed, the most up-to-date information on payments and access to health care
providers is needed to assess the impact of the Balanced Budget Act (BBA). Current data
systems only provide such information completely through 1996 (limited 1997 and 1998 data are
available). To fully assess the impact, data for 1997 through 1999 are needed, as well as
analyses by state if possible.

In addition to historical data, we are also interested in projections of the BBA impacts on
provider finances and patient access to services. Since projections are very sensitive to
assumptions for such factors as input cost growth and utilization, it would be helpful if you (1)
list all of the assumptions you used in formulating your projections so that we can compare them
to other sources of information (e.g., MedPAC, GAO, HCFA Office of the Actuary) and (2) base
projections on five-year trends of actual data. For example, if CYs 1993-1997 are the latest years
of available finalized data, projections should be based off trends computed using the CY 1993-
1997 data.

- We appreciate any assistance that you can give in tracking this information. I want to emphasize,
however, that the provision of this information is, of course, purely voluntary. Please call with
questions.



IMPACT OF THE BALANCED BUDGET ACT (BBA)

POIN

ANALYTIC QUESTIONS

Total margih, inpatient margin
Medicare total margin, inpatient margin

What has been the recent trend in total
margins? How does that compare across
types of hospitals, regions? How does the
overall margin trend differ from Medicare
margins trends? What is the difference
between inpatient and outpatient margins?

Payments and costs by payer, aggregate, per
discharge:

Medicare

Medicaid

Private

Self-pay / other

What are the relative roles of different
payers? How different is the change in
Medicare’s payment per discharge copared
to other payers? How does the ratio of
Medicare payment to cost compare to that
of the private sector and Medicaid?

Discharges by leading DRGs (see HCFA statistical
supplement for list) plus the following that are not
on the leading DRG list but are affected by the
transfer policy:
211 Hip and Femur Procedures Except Major
Joint Age >17 without CC (Surgical)
263 Skin Graft and/or Debridement for Skin
Ulcer or Cellulitis with CC (Surgical)
264 Skin Graft and/or Debridement for Skin
-Ulcer or Cellulitis without CC (Surgical)

How has the transfer policy affected
discharge patterns? How do discharges
for these DRGs compare to others? What
types of hospitals have seen the biggest
change?

Average length of stay: By payment source and,
within Medicare, broken out by ESRD, disabled
and elderly patients

Discharges: By payment source

How has the transfer policy and change in
SNF reimbursement affected the length of
stay of high-cost cases like ESRD
patients? What is the pattern of discharges
by payers and hospital type?

Medicare bad debt payments

Has this changed over time (controlling
for the BBA policy change)?

Number, percent of discharges of managed care
enrollees (private as well as Medicare)

Is there a relationship between managed
care and hospital margins?

Bond ratings, stock prices, net worth

Often, markets are quicker at identifying
problems in industries. What are recent
trends and projections showing?

Number, percent of swing beds

How has the transfer policy and SNF
reimbursement affected swing beds?

1 By: urban/rural and bed size: 1-35,36-50, 51-99, 100-299, 200-499, 500 +, teaching/non-teaching,

voluntary/proprietary/gov’t,
1




Payments and costs by payer, aggregate, per day:
Medicare

Medicaid

Private

Self-pay / other

What are the relative roles of different
payers? How has Medicare’s payment per
discharge changed compared to other
payers? How does the ratio of Medicare
payment to cost compare to that of the
private sector and Medicaid?

Number of Medicare covered days

Number of Medicare covered admissions

Average length of stay

Distribution of Medicare benes by length of stay (1-
8,9-20, 21-40, 41-60, 61-80, 81+)

Has there been any change in
beneficiaries’ use of SNFs since the BBA
PPS system was implemented? If so, by
how much? Were these trend occurring
prior to the BBA?

Distribution of admissions by major RUG groups
(see Statistical Supplement Table 45 for categories)
Case mix index: Nursing, nursing/therapy

How has casemix, distribution of patients
in SNFs changed since the BBA took
effect? How does this vary across areas,
types of SNFs?

SNF admissions for ESRD patients

Using ESRD patients as a proxy, has there
been a decline in admissions of
complicated cases since the PPS was
implemented? If so, by how much?

Medicare bad debt payments

How has this changed over time
(controlling for the BBA policy change)?

Bond ratings, stock prices, net worth

What are recent trends and projections
showing?

Aggregate and average spending per bene by: -
~ Physical therapy

Occupational therapy

Speech therapy

How does spending across the different
therapies compare? How close is the
spending to the $1,500 cap? Should PT
and speech be separated?

Distribution of benes with Medicare spending of:
$0, $1-499, $500-999, $1,000-1499, $1,500-1,999,
$2,000-2,999, $3,000 + by::

Are there natural breaks in spending that
may be more appropriate for caps? At
what levels?

Outpatient hospital
Other outpatient settings

Physical therapy
Occupational therapy
Speech therapy
Aggregate spending by therapy type (PT, OT, How has the setting for therapy services
Speech) by setting: changed post-BBA (e.g., shift to hospital
SNF outpatient sites, which are not capped)?

2 By: rural/urban; proprietary, voluntary, gov’t



Payments and costs by payer, aggregate per day:
Medicare
Medicaid
Private
Self-pay / other

How much, if at all, have Medicare
payments decreased as percent of
payments as well as in aggregate? Has
there been similar declines in private and
Medicaid payments?

Beneficiaries using home health services
Number of visits — in aggregate and per user

What are the patterns of use? How has the
historical variation (with most visits in the
South) changed?

Distribution of users by visits:
1-60, 61-120, 121-180, 181 +

How has the distribution of home health
users by number of visits changed post-
BBA?

Number of type of visits:
Nursing care
Home health aide
Physical therapy
Speech therapy
Occupational therapy
Other

How has the type of visits changed? Has
there been an increase in skilled visits
post-BBA and, if so, by how much?

Number of new home health agencies; number of

the number of agencies? In what wa s?

Has the change in reimbursement affected

consolidations, overall n

Payments and costs "by payer aggregate per day:
Medicare

What are the relatrve roles of different
payers? How has Medicare’s changed

Medicaid compared to other payers? How does the

Private ratio of Medicare payment to cost compare

Self-pay / other to that of the private sector and Medicaid?
What documentation do you have to
support the contention that the Medicare
enrollees are sicker than is assumed under
the HCFA risk adjustment model?

Enrollment by payer What has been the change in the mix of

enrollees since BBA? How much more /
less is the enrollment growth in Medicare
enrollees versus private enrollees?

Bond ratings, stock prices, net worth

What are recent trends and projections
showing?

3 By urban/rural; nonprofit / profit; state



AMERICAN HOSPITAL ASSOCIATION WHITE PAPER

HCFA’s Authority to Develop a Budget Neutral
Conversion Factor Under the Hospital Outpatient
Department Prospective Payment System

By

Darrel J. Grinstead
Hogan & Hartson, L.L.P.

Background. The Balanced Budget Act of 1997 (“BBA”) establishes a
Medicare hospital outpatient department (“OPD”) prospective payment system
(“PPS”) to determine both the amount of Medicare payments for outpatient
department services and the amount of beneficiary copayments for those services.
The new system is intended to be implemented in a budget-neutral way. While
budget savings were achieved in the BBA through several OPD-related provisions
(extension of current law payment reductions, elimination of formula-driven
overpayments, and limitations on market basket rates of increase), there is no
indication that Congress intended to achieve additional savings through the PPS
formula itself. However, the proposed regulations published by the Health Care
Financing Administration to implement this provision result in an additional
reduction of 5.7% or $900 million per year in Medicare payments to hospitals for
OPD services. This results from an interpretation by HCFA of a provision of the
BBA that was not intended by the Congress nor required by the language of the
statute. The following analysis supports this conclusion.

The Statutory Formula. Analysis of this problem requires an initial
understanding of the basic formula that Congress devised for determining Medicare
payments and beneficiary copayments for OPD services. The statute requires
relative payment weights to be determined for each OPD service or group of
services. Based on those weights and the frequencies of each service or group, a
conversion factor is calculated so that the sum of the Medicare fee schedule
amounts (conversion factor times relative weight) multiplied by the frequencies for
each service or group equals the projected amount that would have been payable
under the old system. The fee schedule amount is composed of both the Medicare
payment amount and the beneficiary copayment. In order to correct a problem in
the current statute that results in excessive copayment amounts, the statute
requires the determination of an “unadjusted copayment amount” (20 percent of the



national median of the charges for each service or group). The formula for
determining the amount of actual copayments for each year is designed to reduce
copayments gradually until they reach that target amount.

HCFA'’s Proposed Process for Calculating the Conversion
Factor. The problem with HCFA's interpretation of this statutory formula derives
from the manner in which it proposes to determine the conversion factor. In
calculating the conversion factor, rather than utilizing data that will result in
payments under the new system in the first year equaling what would have been
paid under the old system, HCFA proposes to build into the conversion factor a
significant reduction in its estimate of beneficiary copayments. The ultimate result
of this interpretation is a lower conversion factor and a permanent and unintended
reduction in payments to hospitals for OPD services.

Under section 1833(t)(3)XA) of the statute, the Secretary’s estimation of
the conversion factor must begin with the calculation of base amounts (i.e., a
hypothetical calculation such as that previously used in converting several other
Medicare payment systems to fee schedules or prospective payment systems).
These amounts traditionally have been based on assumptions of the amounts that
would have been paid in the initial year under the old system and were intended to
ensure budget neutrality in “converting” from one system to another. However, in
this case, the statute specifies that, in calculating the total amount that hospitals
would have received for an OPD service, Medicare payments in the base year will
be based on an estimate of Trust Fund payments for OPD services in 1999 “without
regard to this section,” while beneficiary copayments will be based on the amounts
“estimated to be paid under this subsection” in 1999. § 1833(tX3)(A)ii).

There is one critical problem with this statutory instruction. The
statute and HCFA’s proposed regulation would require the Secretary, in solving for
an unknown (the conversion factor), to use as one of the components of the formula
(the copayment base amount) an amount that can only be determined after the
conversion factor has been calculated. On its face this instruction seems circular
because the Secretary cannot know what amounts would be paid “under this
subsection” until she can apply to the formula the conversion factor that is the
subject of this calculation.

In its proposed regulation implementing this formula, HCFA states
that it is following this statutory instruction. While HCFA does not expressly state
that it is doing so, the only figure that would be immediately available for
estimating copayment amounts “under this subsection” would be the “unadjusted
copayment amount” that the Secretary is required to calculate for purposes of



determining the beneficiary copayment amounts under the formula, as discussed
above. 1/

Under section 1883(t)(3)(B), the unadjusted copayment amount for
each service or group is set at 20 percent of the national median of the charges for
that service or group in 1996, updated to 1999 by the Secretary’s estimate of the
growth in charges during that period. However, the unadjusted copayment amount
is not calculated for the purpose of establishing the amount of copayments to be
paid by beneficiaries in any year. The sole purpose for calculating that figure is to
determine the program payment percentage, which determines the proportion of the
total fee schedule amount to be paid by both Medicare and beneficiaries. Nowhere
in the statute is there an instruction to determine actual or estimated copayment
amounts based on the unadjusted copayment amount. It is merely a fixed proxy
amount which, when applied in the formula for each year, results in a gradual
decrease over time in the relative share of the full fee schedule amount that is paid
by Medicare beneficiaries as a copayment. 2/

There are a number of problems with using the unadjusted copayment
amount as a proxy for total 1999 beneficiary copayment amounts in the calculation
of the base amount under section 1833(t)(3)(A). First, it is merely a fictitious
amount based on the national median of the charges for a service in 1996, updated
to 1999 to reflect increases in charges over that period. It does not in fact reflect
current payment levels. Because the median amount for these charges is less than
the mean, we understand from HCFA’s actuaries that the aggregate amount of this
unadjusted copayment amount will be more than 10 percent less than current levels
of beneficiary copayments. There is no indication in the legislative history or
elsewhere that Congress intended this result

Second, as noted above, Congress did not instruct the Secretary to use
that figure in that manner. If Congress had intended the “unadjusted copayment
amount” calculated under section 1883(t)(3)(B) of the statute to be used as-the
Secretary’s estimate of the total amount of copayments for 1999 for purposes of the
conversion factor, it would have referred to that specific provision in the statute,
rather than requiring, as section 1883(t)(3)(A) does, that the Secretary “estimate”
that amount. It would be illogical to require the Secretary to estimate a payment
amount if Congress intended to Secretary to use an amount that is specifically
calculated under the statutory provision immediately following the provision
requiring the estimation.

1/ See discussion in section V.C.2.b. of the preamble to the proposed regulation, 63 FR 173.
Sept. 8, 1998, p. 47573.

2/ Under the statute, when the program payment percentage for a service or group reaches 80
percent, it then permanently remains at that amount, the gradual reduction in copayment
percentage having been fully achieved. § 1833(t)X3)(B)(ii).



Legislative History. Thus, there is considerable ambiguity in the
statute as to how the Secretary is instructed to calculate the total amount of
beneficiary copayments for the purposes of determining the base amounts and the
resulting conversion factor. We do not believe, however, that there is any
ambiguity in the congressional intent that the conversion factor should be
calculated in such a manner that the fee schedule amounts determined under the
PPS “would be required to equal the total amounts estimated by the Secretary that
would be paid for OPD services in 1999.” That precise language appears as a
statement of congressional intent in both the House and Senate reports on the OPD
PPS provisions, and in the Conference Report. 3/ The use of the subjunctive “would
be paid” in this phrase seems clearly to indicate Congress’ intent to refer to amounts
payable in other circumstances, i.e., had Congress not changed the formula.

Both the House and Senate versions of the bill that went to Conference
on the Balanced Budget Act contained almost identical versions of an OPD
prospective payment system. Both of those bills required a determination of base
amounts (for purposes of determining the conversion factor) derived from an
estimate of the amounts that would be payable by Medicare for OPD services under
the old law and as though the required coinsurance, as in effect prior to enactment
of the new PPS, continued to apply. However, in the final drafting of the
Conference language, technical changes were made to the entire OPD PPS
provision, apparently to correct drafting flaws, without any change being intended
to the actual determination of payment amounts. 4/ The Conference Report states
that it adopts the House bill with amendments to define covered OPD services and
to provide market basket minus one percent updates to the fee schedule amount for
the years 2000 through 2002, with full market basket percentage increases
thereafter.5/ No mention is made in the Conference Report of any intention to
reduce the copayment portion of the base amount in order to achieve additional
savings. In fact, such savings are nowhere mentioned in the legislative history or
in the budget analyses of this provision. Therefore, it seems probable that any
change in the language of this provision made by the Conference Committee was
intended only to correct the drafting problems and not to require a $900 million
annual reduction in Medicare payments for OPD services.

3/ H.R. Rep. No 105-149, 105th Cong., 724 (1997); S. Rep No. 105-29, 105th Cong., 53 (1997);
H.R. Rep. No. 105-217, 105th Cong., 784 (1997).

4/ The conversion factor that would have been used in the House and Senate bills would have
used as an aggregate base amount Trust Fund payments only, calculated without regard to the PPS
amendments, and calculated as though the coinsurance provisions in effect prior to enactment
continued to apply. However, the conversion factor established in the Conference report is based on
the sum of both Medicare Trust Fund payments and beneficiary copayment amounts.

5/ H.R. Rep. No. 105-217, 105th Cong., 785 (1997).



The legislative history does not explain why the Conference Committee
adopted language for calculating base amounts that referred to copayment amounts
“estimated to be paid under this section” rather than assuming that copayments
would be calculated under the old system, as both the House and Senate bills did.
Perhaps the drafters assumed, without being aware of the effect of using median
charge levels rather than the mean for calculating unadjusted copayment amounts,
that either method would produce the same result. Or perhaps the drafters simply
failed to recognize that copayment amounts “under this subsection” would be
something entirely different from the amount of copayments that should be taken
into account in order to achieve the stated budget neutrality purpose of the
conversion factor. In any event, there is no discernible logic in the use of base
amounts derived from the former system for establishing the Medicare portion of
the conversion factor base, while using amounts that are somehow to be determined
under the new system for establishing the beneficiary copayment portion of that

factor.

If HCFA'’s proposed rule is adopted, the amount of copayments
estimated to be paid by beneficiaries for purposes of determining the conversion
factor will be arbitrarily reduced by 6.9 percent. That downward adjustment will
permanently reduce the fee schedule amounts and the amounts paid to hospitals by
Medicare in a manner that is totally inconsistent with the clearly stated
congressional intent indicated above.

Although courts and administering agencies are under an obligation in
most cases to follow statutory language that is clear and unambiguous, in some
“rare and exceptional circumstances,” this presumption can be rebutted. Ardestani
v. INS, 502 U.S. 129, 135-36 (1991). Even if the language in question here were
unambiguous (which we have demonstrated is not the case), it is a well-established
canon of statutory construction that “a court should go beyond the literal language
of a statute if reliance on that language would defeat the plain purpose of the
statute.” Bob Jones University v. United States, 461 U.S. 574, 586 (1983). This
directive is particularly appropriate when construing a complex statute that
produces an unexpected result. DeJesus v. Perales, 770 F.2d 316, 321 (24. Cir.
1985), cert. denied, 478 U.S. 1007, (1986) (interpreting conditions a state Medicaid
plan must meet in order to qualify for federal matching funds, which the court
describes as “a statute of unparalleled complexity”).

This is not the first time HCFA has been faced with implementing
changes in Medicare payment policy where the language of the statute was
inconsistent with Congress’ actual intention. HCFA had a similar problem when
Congress enacted the Omnibus Budget Reconciliation Act of 1990 6/ which required

&/ OBRA 90, Pub. L. No. 101-508, 104 Stat. 1388 (1990).



HCFA to create national payment limits for durable medical equipment. 7/ The
payment system was to be phased in over three years, starting in 1991, and
payment rates were to be updated annually based on a “covered item update.” 8/
The update for both 1991 and 1992, as it was enacted and signed into law, was a
“reduction of 1 percentage point.” 9/ What Congress had intended, however, was not
a reduction in payments of one percent but an increase based on the Consumer Price
Index for all urban consumers (“CPI-U”) for the previous year reduced by one
percentage point. Congress corrected this error, four years later, by a technical
correction included in the Social Security Act Amendments of 1994. 10/

In the meantime, however, HCFA had no difficulty in implementing
the statute as it had been intended rather than as it plainly read. Although the
correction to the statutory provision was not made until 1994, HCFA promulgated
regulations in 1992 that interpreted the covered item update for 1991 and 1992 to
be based on the CPI-U, reduced by one percent. 11/ In short, the regulation
assumed that the statutory provision as enacted was incorrect and read into the
provision a payment update based on congressional intent.

Similarly, we do not believe HCFA is obliged to interpret the OPD
provisions discussed above by following blindly a narrow reading of the language of
the statute itself. This is especially true given that to do so would deprive hospitals
of $900 million in annual revenues in a manner that was not intended by the
Congress and not reflected in any of the agreements, discussions or analyses of the
budget impact of this legislation. Moreover, as noted above, the language of the
statute has an unusual circularity that renders it infeasible to be implemented
literally. The courts have recognized the leeway that administrative agencies must
be given in interpreting complex and ambiguous statutory language (see Perales,
supra), in order to ensure that congressional intent is achieved.

Conclusion. In light of the complexity of this statutory scheme and
the ambiguity in the statutory language, HCFA should interpret the statute in a
manner that will achieve the stated objectives of the Congress and that will make
sense in terms of calculating a conversion factor that will ensure that the fee

1/ Id. at § 4152(b).
8/ Id. at § 4152(b)(4) (prior to 1994 amendment).

9/ Id.

10/ Social Security Act Amendments of 1994, Pub. L. No. 103-432, § 135, 108 Stat. 4398, 4422
(1994).

11 Payment for Durable Medical Equipment and Orthotic and Prosthetic Devices, 57 Fed. Reg.
57678 (1992).



schedule amounts determined under the PPS will “equal the total amounts
estimated by the Secretary that would be paid for OPD services in 1999.” 12/
HCFA’s regulations should provide for a budget neutral conversion factor that will
provide for the conversion of payments from the former system to the new without
extracting $900 million annually in unjustified and unintended hospital payment
reductions.

12/ H.R. Rep. No 105-149, 105th Cong., 724 (1997); S. Rep No. 105-29, 105th Cong., 53 (1997);
H.R. Rep. No. 105-217, 105th Cong., 784 (1997).
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MEMORANDUM

June 7, 1999
TO: David Seckman, President
American Health Care Associatign . 'Z:
FROM: Darrel J. Grinstea@\w Mj %L,«M /
RE: HCFA's Authority to Devel¢p An Alternative Skilled Nursing

Facility Market Basket Index and to Make Other Changes
Affecting SNF Medicare Payment Rates

You have asked for an analysis of the authority of the Secretary of
Health and Human Services (the “Secretary”) to adopt a skilled nursing facility
(“SNF”) market basket index to be used for annual rate updates for the recently-
implemented SNF prospective payment system under Medicare. Specifically, you
have asked whether the Secretary has the discretion to establish or use a market
basket index different from the one discussed in the interim final rule with
comment published on May 12, 1998 (63 Fed. Reg. 26252). We also agreed to
identify other aspects of the SNF prospective payment system (“PPS”) on which the
Secretary would have discretion to make changes that might affect payment rates.

Summary

The Medicare statute gives the Secretary broad discretion to establish
an appropriate SNF market basket index. Her authority in that regard is not
limited to the use of a pre-existing index. Nor does the legislative history of the
statute indicate that any specific market basket index was intended. In short, we
see no legal impediment to the Secretary adopting or establishing a different SNF
market basket index from that described in the May 1998 interim final rule with
comment. Likewise there are other analyses, assumptions, and estimates that the
Health Care Financing Administration (‘HCFA”) made in its PPS implementing
regulations that can be examined and revised to ensure that the amount actually
paid for Medicare SNF services approximates the amount that Congress intended.

\\\DC - 70198/300 - 0887187.04
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Background: Statutory Mandate for a SNF Prospective Payment System

The Balanced Budget Act of 1997 (“BBA”) established a new
prospective payment system for determining payment rates for skilled nursing
facilities under Medicare. 1/ For the first three years of the new system, beginning
with the cost reporting period starting on or after July 1, 1998, the per diem
payment rate for SNF services is a blend of a facility-specific rate and a federal rate.
Thereafter, all payments are based on the federal rate which is adjusted for factors
such as case mix and wage differences. Both the facility-specific per diem rates and
the federal per diem rates are established on the basis of the allowable costs of
extended care services for cost reporting periods beginning in fiscal year 1995 (with
certain adjustments} and an estimate of the corresponding amounts payable under
Part B. These bases are updated to the first year of the PPS by the percentage
change in the SNF market basket index minus one percent. Thereafter, the per
diem rates are adjusted annually by the percentage change in the SNF market
basket index, reduced by one percent each year through fiscal year 2002.

Thus, the SNF market basket index 1s an important factor in
determining both the initial rates that SNFs will be paid under the new PPS, and
in determining annual adjustments to account for the increased costs (presumably)
of providing services. With respect to the setting of the initial PPS rates, the
market basket index has a compounded effect on those rates because it is applied to
base period amounts over a three year period, from 1995 to 1998. Stated simply, if
the market basket index fails by one percent to reflect the actual percentage
increase in prices of the goods and services included in covered SNF services in each
of those years, it would result in more than a three percent underpayment by
Medicare for those services in the first year of the PPS. The greater any
underestimation of true market basket percentage, the more drastic will be the
impact of that calculation on initial SNF payment rates. Moreover, that negative

impact on payment rates would continue for each subsequent year for the duration
of the PPS.

Analysis of the Secretary’s Authority to
Determine the SNF Market Basket Index

Section 1888(e)(5) of the Social Security Act, as added by the BBA,
provides as follows with respect to the establishment of the SNF market basket
index and percentage:

1/ Pub. L. No. 105-33, § 4432; Social Security Act (“SSA”) § 1888(e).
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(A) SKILLED NURSING FACILITY MARKET BASKET
INDEX.--The Secretary shall establish a skilled nursing facility
market basket index that reflects changes over time in the prices of an
appropriate mix of goods and services included in covered skilled
nursing facility services.

Subparagraph (B) goes on to define the SNF market basket percentage as the
percentage change in the SNF market basket index from the midpoint of one year to
the midpoint of the following year.

The statute merely requires the Secretary to “establish” a SNF market
basket index. It makes no reference to an existing index, and provides no guidance
as to what should be included in the index other than that it must reflect changes
over time in the “prices” of an “appropriate” mix of goods and services included in
covered SNF services. 2/ Thus, the Secretary has substantial discretion to
determine what should be used as or included in the SNF market basket index, so

long as it reflects changes over time in the prices of an appropriate mix of goods and
services.

In the May 1998 interim final rule with comment implementing the
SNF PPS, HCFA chose to adopt an existing SNF market basket index that had
been used since 1979 to make annual adjustments to the SNF cost limits. 3/
However, HCFA recognized the inadequacy of the existing index. Because it was a
“fixed-weight index” HCFA observed that the index did not consider, and was not
designed to consider “[t]he effects on total expenditures resulting from changes in
the mix of goods and services purchased subsequent or prior to the base period....” 4/
For that reason, HCFA explained that it was necessary to “rebase” the index, by
moving the base year for the input prices from 1977 to 1992 and to “revise” the
index, by including data sources and categories that are needed to reflect the
current mix of goods and services but that were not included in the previous index
(e.g., ancillary services and capital costs). 5/ HCFA’s interim final rule discusses

2/ The legislative history of the BBA sheds no light on Congressional intent in this regard. The
Conference Report simply refers to the updates being based on the SNF market basket, which the
Senate amendment substituted for a “SNF historical trend factor” that had been used in the House
bill. H.R. Rep 105-217, 105th Cong., pp. 756-57.

3/ 63 Fed. Reg. at 26289.

4/ Id. at 26290.

5/ Id.
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in detail the complex changes that it believed were required to make the pre-
existing index usable for the new SNF PPS. Interestingly, no effort seems to have
been made to revise the index to account for the estimated Part B base year costs,
which also need to be adjusted from 1995 to 1998. Moreover, the interim final rule
contained no discussion of alternative approaches that HCFA might have
considered to the use of that index or of the availability of other indices that might
be suitable for the purpose.

HCFA acknowledges in the interim final rule with comment that the
market basket index that it has chosen to use is an “input” price index. Such an
index works in a two step process: (1) the inputs needed to provide a mix of goods
and services are 1dentified as of some point in the past for which data are available,
and (2) subsequently, the average rate of change in those prices is measured from
year to year to determine a percentage increase. It has been suggested that an
“output” price index might be more appropriate for this purpose because it 1s a more
dynamic measure of changes in prices and would take into account, on a more
timely basis, changes in the intensity of the inputs necessary to provide a new mix
of goods and services. 6/

While the interim final rule with comment did not discuss the
economic merit of these approaches, it is clear from the language of the statute that
the Secretary would be free to chose either approach. The only issue in this regard
raised by the statutory language is whether the index chosen reflects changes over
time in the prices of an appropriate mix of goods and services.

Further, we believe that such a change could be adopted in the SNF
PPS final rule without requiring a new notice and comment period. Given that
HCFA chose to utilize its own index, after making certain revisions, in an interim
final rule with comment, a strong argument can be made that a different index can
be adopted at this time without the prior issuance of a formal proposed rule. If
HCFA had the authority to adopt the current index without undertaking notice and
comment rulemaking, it should be able to revisit its choice without undertaking
notice and comment rulemaking.

6/ The Bureau of Labor Statistics has recently developed two such indices that reflect the
average annual change in nursing facility outputs. The CPI component for Nursing Homes and
Adult Day Care measures the rate of change of private sector output prices for those facilities, and
the Producer Price Index for Skilled and Intermediate Care Facilities measures the average rate of
change of private and public sector prices paid for the outputs of those facilities. We believe the
change from the HCFA market basket to either of these indices could be made under existing law.
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Finally, it has been suggested that adopting an index such as one of
those discussed above would establish a precedent that such indices should be
adopted for other Medicare benefits involving a market basket update. However,
the other Medicare benefits that utilize a market basket update are given less
statutory latitude than SNF PPS. For example, in the PPS for inpatient hospital
services, the market basket index that is utilized is defined in SSA
§ 1886(b)(3)(B)(iii) in a more precise manner than the SNF index. The hospital
market basket definition sets forth a specific methodology and specific components
that the Secretary is required to use for purposes of that index. 7/ Similarly, the
current home health agency payment system requires HCFA to utilize “the home
health market basket index.” 8/ Rather than afford the Secretary discretion to
establish -an index, Congress appears to have directed the Secretary to continue to
use the existing home health agency market basket index. That Congress, in the
same legislation, vested the Secretary with discretion to establish an index for SNF
PPS, but did not do so for home health agencies, further demonstrates the wide
latitude provided the Secretary in creating an index for SNF PPS.

In any event, the decision of the Secretary to use a particular index
that she determines is most appropriate for SNF services should in no way require
or even suggest that the inpatient hospital market basket index, which has been in
place and has been the subject of annual Congressional review for over 15 years,
should or even could be scrapped because the Secretary made a particular decision
on what appropriate index to use to update Medicare covered SNF rates.

Additional Areas of HCFA Flexibility to Address SNF PPS Underpayments

The Congressional Budget Office (“CBO”) report that accompanied the
Balanced Budget Act of 1997 indicated that the impact of the SNF PPS would be a
reduction in Medicare SNF payments of approximately $9.5 billion over 5 years.
However, current projections are that the SNF PPS as implemented by HCFA will
result in expenditure reductions of between $3.5 billion and $6.5 billion greater

7/ SSA §1886(b)(3)(R)(iii) defines the inpatient hospital market basket percentage increase to
be “the percentage, estimated by the Secretary before the beginning of the period or fiscal year, by
which the cost of the mix of goods and services (including personnel costs but excluding nonoperating
costs) comprising routine, ancillary, and special care unit inpatient hospital services, based on an
index of appropriately weighted indicators of changes in wages and prices which are representative
of the mix of goods and services included in such inpatient hospital services, for the period or fiscal
year will exceed the cost of such mix of goods and services for the preceding 12-month cost reporting
period or fiscal year.”

8/ SSA § 1861(v)(1)(L(v).
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than those initially projected by CBO. 9/ The reason for the difference between the
initial CBO estimates and the actual payment reductions is probably unknown at
this time, but the result is that SNFs are being required to provide a given level of
services to Medicare beneficiaries for a substantially lower amount of payment than
Congress contemplated. Given the substantial amount of discretion provided to
HCFA in implementing the new system, it seems incumbent upon HCFA carefully
to assess each analysis and estimate that it used in implementing the system to
ensure that payment rates match what Congress intended.

As discussed above, there are numerous features of the PPS that
require HCFA to establish indices (such as the market basket index) or determine
data elements (such as 1995 base year allowable costs) where the source of data is
either left to HCFA’s discretion or requires HCFA to make estimates or
adjustments. We will discuss some of those areas briefly below and suggest
elements that HCFA could examine to determine whether changes in its
assumptions or estimates might result in more appropriate payment rates.

1. Determination of base year payments

Just as the selection and accuracy of the market basket index will have
a permanent impact on SNF payment rates, the determination of the base year
allowable amounts will have a continuing effect on total SNF payments under
Medicare. In the case of the facility-specific rates, the effect will be for a three year
period, while the effect on the federal rate will be permanent. There are a number
of aspect of the base rate determinations that should be examined for their impact
on current rates.

a. Adjustments for non-settled cost reports

HCFA has the discretion to modify (and make more
generous) the adjustment for non-settled cost reports. 10/ To the
extent that reductions in allowable costs have been attributed to audit
adjustments and other disallowances taken when cost reports are

9/ HCFA’s interim final rule indicated that the PPS as implemented by that rule would result
in savings of $12.9 billion. 63 Fed. Reg. at 26302. At HCFA’s April 23, 1999, SNF PPS Town Hall
Meeting, Congressman Benjamin J. Cardin (D-Maryland) indicated that CBO is projecting savings of
approximately $16 billion.

10/ To account for the fact that some 1995 cost reports may not have been settled at the time the
allowable costs for that year were determined, the statute authorizes the Secretary to adjust non-
settled cost reports. SSA § 1888(e)(3)(A)(1) and (4)(A)(1). The final rule indicates that, based on the
experience of prior years, routine costs in non-settled reports were reduced by 1.31 percent and
ancillary costs were reduced by 3.26 percent.
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finalized at the fiscal intermediary level, HCFA could adjust such
reductions upward in light of the fact that disputes over many such
disallowances may still be on appeal and ultimately will be decided in
favor of the provider.

b. Estimate of Part B payments

HCFA has broad discretion to revise its estimate of the
amount of Part B payments that should be included in the per diem
rates. It should reexamine the assumptions regarding those estimates
to ensure that all Part B costs have been captured and are reflected in
the rates.

c. Inclusion of all Allowable Costs

HCFA could determine, on a basis other than the
successful appeal of an issue by a provider, that additional allowable
costs should have been included in the base year and adjust the rates
accordingly.

2. Case Mix Adjustments

HCFA has wide authority to revise the case-mix index that is intended
to measure intensity of care and translate that into an appropriate payment level.
HCFA’s use of data from many sources makes this index more susceptible to -
revision.

HCFA is developing a methodology for an adjustment to the
unadjusted Federal rates because of changes in the aggregate case mix (“case mix
creep”). Although HCFA likely envisions this as a means to reduce payments,
current low payment rates, especially for high intensity cases, may justify a
determination that payments for some categories should be increased.

Conclusion

HCFA has significant discretion in a number of areas to revisit and
revise upward its initial determination of payment rates for the SNF PPS. Changes
that impact base year costs could prove significantly beneficial in the same way
that a revision to the market basket index would have a compounded effect. It is
unclear whether HCFA would be more willing to make the base year and other
changes in areas listed above than to adopt a different market basket index.
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However, pursuing a single change to the market basket index may be the most
effective means of significantly impacting SNF PPS rates and is squarely within the
agency’s discretionary authority.

cecs:  Bruce A. Yarwood
Robert Deane
Elise Smith, Esq.
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' 9900 Bren Road East Minnetonka MN 55343
June 15, 1999

Mike Hash

Deputy Administrator

Health Care Financing Administration
200 Independence Avenue, S.W.
Washington, D.C. 20201

Dear Mike,

[ wanted to let you know that Congressman Jim Ramstad (R-MN) has recently introduced H.R.
1998, Medicare’s Elderly Receiving Innovative Treatment Act of 1999. The bill would provide
an exemption from the PIP payment methodology for EverCare and programs like it and directs
HCFA to develop a new risk adjusted payment methodology for these programs which more
accurately reflects the health status of the frail elderly beneficiaries we serve. The bill also calls
for continuous open enrollment for programs serving the frail elderly as well as new performance
measurement standards.

Congressmen Benjamin Cardin is the lead Democratic sponsor.

We were also pleased to see that MedPAC’s June report to Congress reached many of the same
conclusions we have and validates the need for a different approach for programs serving the frail
elderly in terms of payment, enroliment and performance measures.

Mike, I wanted to let you know that we would still prefer to address the issues related to
EverCare through administrative means. With our ultimate goal being preservation of EverCare,
we obviously need to pursue all available avenues to achieve that goal: hence the legislation. We
know that HCFA is beginning to look into this issue and the EverCare staff is available to assist
you in whatever way necessary.

- I wanted to also let you know that I will be meeting with Chris Jennings on these issues later this
week when I am in Washington.

Please let me know if you have questions.
Sincerely,

'Lois Quam
Chief Executive Officer

cc: Chris Jennings

Attachments



106TH CONGRESS
1ST SESSION H. R. 1998

To amend title XVIII of the Social Security Act to promote the coverage

Mr.

of frail elderly Medicare beneficiaries permanently residing in nursing
facilities in specialized health insurance programs for the frail elderly.

IN THE HOUSE OF REPRESENTATIVES

May 27, 1999
RAMSTAD (for himself and Mr. CARDIN) introduced the following bill;

which was referred to the Committee on Ways and Means, and in addi-
tion to the Committee on Commeree, for a period to be subsequently de-

termined by the Speaker, in each case for consideration of such provisions

To

w s~ W N

as fall within the jurisdiction of the committee concerned

A BILL

amend title XVIII of the Social Security Act to promote
the coverage of frail elderly Medicare beneficiaries per-
manently residing in nursing facilities in specialized
health insuranee programs for the frail elderly. |
Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

- This Act may be cited as the ‘“Medicare’s Elderly Re-

ceiving Innovative Treatments (MERIT) Aect of 1999".



2 |
1 SEC. 2. MODIFICATION OF PAYMENT RULES.

2 Section 1853 of the Social Security Act (42 U.S.C.
3 1395w-23) is azﬁended—-—

4 (1) in subsection (é)(l)(A), by striking “sub-
5 sections (e) and (f)” and inserting ‘‘subsections (e)
6 through (i)"’;

7 (2) in subsection (a)(3)(D), by inserting ‘‘and
8  paragraph (4)” affer “section 1859(e)(4)”; and

9 "~ (3) by adding at the end of subsection (a) the

10 following new paragraph:

11 “(4) EXEMPTION FROM RISK-ADJUSTMENT SYS-
12 TEM FOR FRAILL ELDERLY BENEFICIARIES EN-
13 ROLLED IN SPECIALIZED PROGRAMS FOR THE FRAIL
14 ELDERLY.— |

15 “(A) IN GENERAL.—Dnuring the period de-
16 ~ scribed in subparagraph (B), the risk-adjust-
17 ment deseribed in paragraph (3) shall not apply
18 to a frail elderly Medicare+Choice beneficiary
19 (as defined in subsection (i)(3)) who is enrolled
20 in a Medicare+Choice plan under a specialized
21 program for the frail elderly (as defined in sub-
22 section (1)(2)).

23 “(B) PERIOD OF APPLICATION.—The pe-
24 riod described in this subparagraph begins with
25 January 2000 and ends with the first month
26 for which the Secretary certifies to Congress

' i *HR 1998 IH
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that a comprehensive risk adjustment method-

ology under paragraph (3)(C) (that takes into

account the types of factors described in sub-

section (i)(1)) is being fully implemented.”’; and

(4) by adding at the end the following new sub-
section:

“(1) SPECIAL RULES FOR FRram. ELDERLY EN-

ROLLED IN SPECIALIZED PROGRAMS FOR THE FRAIL EL-

DERLY.—

“(1) DEVELOPMENT AND IMPLEMENTATION OF
NEW PAYMENT SYSTEM.—The Secretary shall de-
velop and implement (as soon as possible after the
date of the enactment of this subsection), during the
périod described in subsection . (a)(4)(B), a payment
methodology for frail elderly Medicare+Choice bene-
ficiaries enrolled in a Medicare+Choice plan under
a specialized program for the frail elderly (as defined
in paragraph (2)(A)). Such methodology shall ac-
count for the prevalence, mix, and severity of chron-
ic conditions among such beneficiaries and shall in-
clude medical diagnostic factors from all provider

settings (including hospital and nursing facility set-

.tings). It shall include funectional indicators of health

status and such other factors as may be necessary

*HR 1998 IH
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to achieve appropriate payments for plans serving

such beneficiaries.

“(2) SPECIALIZED PROGRAM FOR THE FRAIL

ELDERLY DESCRIBED.—

“(A) IN GENERAL.—For purposes of this

part, the term ‘specialized program for the frail

elderly’ means a program which the Secretary

determines—

“(1) if offered under this part as a
distinet part of a Medicare+ Choice plan;

“(11) primarily enrolls frail elderly
Medicare+ Choice beneficiaries; and

“(ii1) has a clinical delivery system
that is specifically designed to serve the
special needs of such beneficiaries and to
coordinate short-term and long-term care
for such beneficiaries through the use of a
team described in subparagraph (B) and
through the provision of primary care serv-
ices to such beneficiaries by means of such
a team at the nursing facility involved.

“(B) SPECIALIZED TEAM.—A team de-

scribed in this subparagraph—

*HR 1998 IH

“(1) includes—

“(I) a physician, and
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5
“(II) a nurse practitioner or geri-
latric care manager, or both; and
“(11) has as members individuals who
have special training and specialize in the
care and management of the frail elderly
beneficiaries.

“(3) FRAIL ELDERLY MEDICARE +CHOICE BEN-
EFICIARY DESCRIBED.—For purposes of this part,
the term ‘frail elderly Medicare+Choice beneficiary’
means a Medicare+Choice eligible individual who—

“(A) is residing in a skilled nursing faecility
or a nursing facility (as defined for purposes of
title XIX) for an indefinite period and without
any intention of residing outside the facility;
and

“(B) has a severity of condition that
makes the individual frail (as determined under

guidelines approved by the Secretary).”.

SEC. 3. CONTINUOUS OPEN ENROLLMENT FOR QUALIFIED

INDIVIDUALS.

(a) IN GENERAL.—Section 1851(e) of the Social Se-

curity Act (42 U.S.C. 1395w—21(e)) is amended by adding

at the end the following new paragraph:

“(7) SPECIAL RULES FOR FRAIL ELDERLY

MEDICARE+CHOICE BENEFICIARIES ENROLLING IN

*HR 1998 IH
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SPECIALIZED PROGRAMS FOR THE FRAIL ELDER-
LY.—There_ shall be a continuous open enrollment
period for any frail elderly Medicare+Choice bene-
ficiary (as defined in section 1853(i)(3)) who is
seeking to enroll in a Medicare+Choice plan under

a specialized program for the frail elderly (as defined

in section 1853(1)(2)).".

(b) EFFECTIVE DATE.—The amendment made by
subsection (a) takes effect on the date of the enactment
of this Act.

SEC. 4. DEVELOPMENT OF QUALITY MEASUREMENT PRO-
GRAM.

(a) IN GENERAL.—Sectioﬁ 1852(e) of the Social Se-
curify Act (42 U.S.C. 1395w—22(e)) is amended by adding
at the end the following new paragraph:

“(5) QUALITY MEASUREMENT PROGRAM FOR

SPECIALIZED PROGRAMS FOR THE FRAIL. ELDERLY

AS PART OF MEDICARE+CHOICE PLANS.—The Sec-

retary shall develop and implement a program to

measure the quality of care provided in specialized
programs for the frail elderly (as defined in section

1853(1)(2)) in order to reflect the unique health as-

pects and needs of frail elderly Medicare+Choice

beneficiaries (as defined in section 1853(1)(3)). Such

quality measurements may include indicators of the

*HR 1998 IH
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prevalence of pressure sores, reduction of iatrogenic

disease, use of urinary catheters, use of anti-anxiety

medications, use of advance directives, incidence of

pneumonia, and incidence of congestive heart fail-

ure.”.

(b) EFFECTIVE DATE.—The Secretary of Health and
Human Services shall first provide for the implementation
of the quality measurement program for specialized pro-

grams for the frail elderly under the amendment made by

subsection (a) by not later than July 1, 2000.
O
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May 27, 1999

year cost racovery period. In addition, the leg-
islation includes a proper defintion of a “nat-
ural gas gathering line” in order to d»stmguosh
these assets from pipeilne transportation lines
for depreciation purposes. While | beliave this
result is clearly the cofract result under curent
law, my bill will eliminate any remaining uncer-
tainty regarding the eatment of nawral pas
gathanng linas.

The need for cérainty regarding the tax
treatment of such a substantial investment is
obvious in the -face of the IRS's and Treas-
ury's refusal to propeasly classify these assets.
Tne Modified Accelerated Cost Recovery Sys-
tem (MACRS), the current deprecaton 'Sys-
1em, indudos “gatharing pipeines and related
produciion lacilties” in lhg‘ Assst Class for as-
sets used in the exploration for and production
of natural gas subject to a seven-year cost re-
cavery penod. Despite the plain language of
the Asset Class dascription, the IRS and
Treaswy have repeatedly asserted that only
gathenng Systems gwned by producers are el-
Igible for ssven-year cost recovery and all
other gathenng Systems should be treated as
vansmission pipeline assets subject to a fi+-
taen-year cost recovery penod.

Tne {RS's and the Treasury’s. position cre~
ates the absurd tesul of the same asset re-
cening disparate tax treatment based solely
on who owns. .. The distinotion betwean gath-
oring and TansmissDN i3 well-esmhliched and
rerngnlzad by the-Federal Energy Regulatory
Commission and other reguiatry agencias.
Their extempt.to-7eat nalwral gas gathorlng
lines As vansmiazsion pipebnes ignores the in-
tegral role of gatharing systems in production,
and- the different functional and phyzcal. al-

‘Uinies Of..gathaning lines as compared. t0
transmission plpeliea.

Not suprisngly, the Unitad. States Court of
Appaals forthe Tanth Circuit recently’ heid that
“nahurdl gas gathenag systems are subject ta a
Seven-yesar cost (BOOVEry panod under cument
law regasdiesg uk:-mnrup The poatantial (or
‘caslly audfts and dtgatinn, however. still re-
nara in other areas o! the coungy. Given that
even a mkisize gabhawing Sysiem can consial
o!1200mbao|nmmlgasqwmnqm
and Al SAMe COmpanies own 8S Mmuch as
18,000 milés of nawural gas gathering fines,
these assets repreasant a subslanial invest
‘ment and expensa. The IRS should aat force
businaxsas [0 iNCUr- any more addtonal ex-
penses as wall. My Dill will ensure that these
assaels aré propery usaled under Our CoOun-
try's tax Bws. .

| urge my auieRgAsES to join Me as coxpon-
sors of tiis importanm legislation.

HONORING THE .ANNIVERSARY OF
THE RIRTH OF SAMUEL S.
SCHMUCEER

HON. WILLIAM F. GOODLING

OF PEMNSYLVANIA
IN THE HEOUSE OF REPRBSBENTATIVES
Thursday, May 27, 1999

Mr. GOODLING. Mr. Speaker. | rise today in
recognition of the bicantsnnial of the birth of
Samuel S. Schmucker, who made great con-
ributions 10 Amancan culture, religion, and
education.

Mr. Samuel Schmucker was bom 200 years
ago on February 28. 1799 in Hagerstown,
Maryland into a Latheran parsonsge family. At
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age ten, he moved with the family to York,
Pennsylvania. As a young man at a time when
there were no colleges under Lutheran &us-
pices, Samuel Schmucker attended the Uni-
versily of Pennsyhvania and Princston Theo-
logical Seminary. While atnending these
schools, he damonstrated exceptional intel
ligence and leadership skills. Afier leaving
school, Mr. Schmucker was determined to do
everything within his power 10 improve edu-
cation in his aanamination and in his common-
wealth, In 1821, at the young age of 22, Sam-
uel Schmucker was ordained and he quicidy
began to instrua candidales for the minisiry.
He founded and served the Lutheran Theo-
logical Semuwwy by preparing hundieds of
men for the Lutheran ministry.

In 1832 Mr. Schmucker became the chief
founder of College, one of the 50
oldest collieges in the United States today. Al-
though the college was under Lutheran infiu-
ence, he msifstea hat no student or faculty
member be denied admission based on their
religion. Samuel Scivhucker remained an ac-
tive member of the College Board of Trugtess
for more than 40 years. Throughout his life, he
was an erdemt supporier Of ‘education for

-wOMmen and minafities. He 30 adamantly op-

posed siavery and was outspokes on the sub-
Ject that when conladsrate soicders swept
across the saminary campus on July 1, 1883,
his homa and library were ransadked.

t am plaased 10 recognize the spnnsors of *

this spedal evera: Geltysburg College, the Lu-
theran Histarical. Society, and Lutheran Theo-
logical Saminary at Gettysburg and ) com-
mend them tar acknowiedging the imponanca
of Samuel Schmucker's menta.

| am very proud of .Samuel Schrmchar's
contribution to he educational system and cul-
ture of Permsyivania. His legacy of laaderghip
has benefitad many genaranons ‘ol Amencans.

THE
CARE'S ELDERLY RECEIVING IN-
‘NOVATIVE TREATMENTS (MERIT)
ACT OF 1809

HON. JIM RAMSTAD

OF MINNRSOTA
"IN THE HOUSE OF REPRESENTATIVES
Thussday, May 27, 1999

Mr. RAMSTAD. Ms. Speaker, | rise today to
introduce {egmiaion 10 Promole the coverage
of frall eidenty Medicare beneficaries enralled
in innovative Medrcare+Choics programs.

This bill will exampt certain snnovalive pro-
grams specifically designed tor the frall eiderty
living in nursing homes from Deing impactad
by the new risk-adjusted payment method-
ology Oesipned by the Health Care Fmanang
Adrninmtlon (HCFA) during its phase-in pe-

wnue the concept of a risk-adjusted pay-
ment methodology would adually be beneficial
for guch programs, the intenm methodology is
limited in scope and is primanly based on hos-
pital encounter aata. This foqus on hospimliza.
nions will put programs that are designed to
provide care in non-hoapital sefings. thus re-
ducing the need for axpensive hospilalizations,
at a distinct disagvarmage.

One such program is EverCare. an innova-
tive heaith care program for the frail eidesly in
Minnesota and other states. A recent study by
the Long Term Care Data institute (LTCDI)

i of Remarks

-Gara's
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has concluded that EverCare’s revenue atone
wil decrease 42% under this new method-
ology. The progra/n tould not continue with
such dramduc Cuts.

Recognzing that EvesCare and programs
like it may be adversaly impacted by the new
methodology, HCFA grasted certain programs
limited exemptns. However, HCFA acknowl
edged thal addiiormal steps May be Necessary
by stating they woulg algo be “mssassing pos-
sible refinements o the nsk agjusiment math-
ooology”™ as it radatas to these programs and
was considenng developing a ‘hydrd’ payment
methodology for them.

| apprecmis HCFA's understanding of the
uniqueness of the programs and ths need to
veat them differently than uaditonal
Maicrealhais pland. However, | am con-
cemed thet over fowr months have passed
and we have not seen action on the part of
HCFA to deveiop such a methadnigy. In ad-
diion, | am concamed that they have nol ep-
plied the axamption to other similas programs
specifically dssigned for the frail elderty living
in MASING homes.

Along with e bill and stmemant today, |
am eubmiming some testimonials )} have re-
ceived from those involved with this critical
program. | beliave they will co a bewer job
than | could o explaining the uniquenass and
imporancs of these progrna.

. Mr. Spadker, the nsk aduwad payment

‘methodology s intandsd to ensure reimbuurss-

mams which reflect the health care RAatus and
needs of Medicare benefiaanas, not deny a0-
€833 10 DIONSARNY NEW IOGIAMS.

Thars why |.2896 my collaaguas to anspan-
sor this legisimion ta ensure cndt-ethxTive and
care-enhancing programs lika thass are not
unintamionally and fatally: impactsd as HCFA

‘gadualy moves into. an approprate, com-

prehensive me . | usge my colleagues
10 cospangar this MERITarious bill

TUE EVERCARE STQEY—CLINICAL SUTTERS
OTORIES SURMITTRD BY SITR
FPROENIX SITE

Sara Roth was a 78 Jear 0ld EvarCare resi-
dent of Bhadow Moanmin Care Center.
grimary --diagnoals was B/P
froowotamporal caajotomy for a maasive
scbdurel hemaroma. 8he wes now essentially
bedriddsn and a8 & result had preasure 80res
complicating her curredt medical Status.
Less than 9 moatha prior to her enrolling
with EvecrCare, aba had beed essantally alart
and dependent. .Sara's family was pursuing
legal Interventinps with her previous health
caroe providers.

Sara's amily felt t3olated, tramendously
frusrated and out of control prior ta her en-
rolling in EverCare. Sue was able to helD this
family who had unrealistic expoctations,
make difficult, but informed decixions. Ulu-
mavely, Sara was able to die with compas-
slon and dignity. The family was camforved
and supported by the team during this dif-
ficult time, 6s their attachad letter attests.

This cxample truly rspresents the unique
aspects of the EverCare model in accion—
protecting the quality of lifa, and when this
13 no langer possible, creatlng the most
:h;grapnuu: enviranment to protect life's

SCOTTSDALR, AZ
July 20, 1998.

Re Ms. Suo Freeman. nurse pracutioner.
Ms, KATHRYNE BARNOGKI.
Cltnical Director,
EverCare, Phocniz, AZ.

DEAR MS. BARNOSKI: I write this lecter to
express our {amily's dvep appreciation for all

2026591169 PAGE. 82
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of M3, Freeman’s halp In regard to our moth-
er. S5ara Roth, who passed away on July 1 at
the 8Shadow Mountain Nursing Home 1o
Scottsdale.

Prior to EverCare, our family felt alone
and frustrated {n doaling with all Sara’s
meodical needs at Shadow Mountain. It was
difficult reach a4 doctor or getting answers
from her nurses regarding her condition or
axplanation of medicstions, EverCare be-
came like a falry godmother wha orches-
trated s wonderful tewrn approach to caring
for our mather. Communication between Dr.
Sapp, Ms. Freeman and myself was excellent
m :hu 1in 1tself did wonders for my peace of

I would lfke to take this opportunity to
thank one of your shining stars—Ms. Sue
Freermnan. What a wonderful woman! She i»s
articulate. highly sidlled. orgenized, profes-
sional, and has a great heart! I always felt
11ke Sara was a top priority with Sue and for
that. we will always be grateful.

EverCare works. That s important for you
to know. God only knows what would have
happened to Sara's quality of lfe without
Dr. Sapp and Ms, Freeman.

Thank you from the bottom of our hearts.

Sin :

Eleanor Shnter.

Rose Dealba 13 an 83-year old femals resi-
dent of Mi Cass, patient of Dr. Greco with &
history of cervical myopathy and chronic di-
arrhea. Mrs. Daalba was easentially bed-
ridden and tota) care becanse of her cervical
myopathy. Of note—Mrs. Dealba 15 cog-
nitively fntact. Hor inabllity wo care for har-
86lf had added dapresaion to her problem l1st.
Hor quality of life was less than opuimal due
w har inabllicy to get herself to the bath-

. room, to feed hersslf, eta. Ths pauient and
her family felt there was not hope for im-
provament {o Mrs. Dealda’s sonditton.

" With slow and progressive/incremantal
physical therapy, occupational therady and
restorative nureing, Mre. Deslba was able to
foed horself, transfsr and ambulate to tha
bathroom with a walker and assist of ane.
Her chronic diarrhsa has finally been coun-
trolied. With another round of PT she has be-
ocome more lndependent in her transfers and
ability vo get to .the bathroom. She is now
able ta go outalde with her family.

Botn Mrs. Dealba and her family are
thrillad with her progress. With Mrs
Dealba's previons medical carrier, physical
therapy had been denied. She has been able
%0 maintain these gains with asglatance of
1o restorative nursing program,

It 1s very difficult to report only one suo-
0033 story. Team members report successes
in practicing the EvarCare model on a dally
basia, A recont event leading to a letter of
appreciation for Mary Ann Allan 1s one of
many sexamples. Mary Ann has grown espe-
cially close to her residents and thelir fami-
1es fn a very short time as she jJolned
EverCare in June of 1968. :

Elizabeth DaBruler i3 an 83-year old real-
dont at the Glencroft Care Conter with & pri-
mary disgnosis of /P CVA and Hyper-
vension. Elizabeth {8 alert, oriented and very
functional with no amroks residual. She 18 up
and about datly iz the facility ambulating
‘with her walker. Mary Ann and Dr. Kaczr
are the Primary Care Team and work to-
gother vo monitor Ellsabeth's blood preasure

- and medications.

In December, the nursing staff reported To
Mary Ann that Elizabeth was confused with
decreased food and fluid intakes. Mary Ann
examinsd ner. ordered a workup to rule out
a tregtable cause, and discussed a treatmont
plan with Dr. Kaczsr. Labs showed & urnnary

- tract infection and dehydration. The BUN
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was 56. Creatinlue 2.4. A family conforence
was convened with Elizabeth’s daughter Ar-

-lens Latham. Dr. Kaczar, Mary Ann aod the

nursing staff, Potential treauments were dia-
cussed and Advanced Directives word re-
viewed. Elizabsth's wishes were considered
as well as hor daughter's. Everyone agreed
on a plan. Antiblotics by mouth would be
started and If no Improvement In food/uid
intake short term. intravenous Quide for hy-
dration would be given. Ellzabsth would re-
main a do pot resuscitate. Intravanous fluids
wonld be given in the care center with full
support of the Director of the Nursing and
the staff rather than Ctransport o tbe hos-
pttal. Blizabeth did not improve with anrui-
blatica alone and did require Intravenouo
fluids. Mary Ann contacted the Cose Man-
sgor, Rose Larkin, and it was determined
that Elizabeth would qualify for Iavtensive
Service Days for a change in condition and
to prsvent a hospitalization. As Elizabeth
improved, sha wss moved Into & Skilled
Nursing denefit. Mary Ann visited Elizabeth
dally and updated Arlene on her condirton.
Elizadeth recovered with the assistancs and
sapport of the family, facility staff and the
PTImary cars team.

EVERCARE, .

2222 B. Camelbock Rd. Sulte 120, Phoents, AZ.
' DEAR M3. BARNOSXKI: I would i1ke to express
my appraciation for the intarest taken and
¢are given to my mother, Elizabeth DeBruler
by Dr. Philip Xaczar and Mary Ann Allen.

* Dr. KaoZar's prompt attention to her recent

physical problems have been commendablie
and we tollow-up by Mary Ann has also been
impressive. The close attention and etiorts
to make her comfortable hava been very sat-
isfying to me.

EverCare 18 10 be commeaded for their
foresight in ssloction of these iodividuals. I
fo0) they are un asset to Ever Care and
Glencroft Care Center.

Sincerely.
ARLENE LATHAM.
TAMPA BITE
. AWAKENING

Coming “live'” in a new facility is always
an opportunity for everyocne involved: the
member and family, the faollity, Maoility
staff, EvarCare staff. and the primary care
toam. There are many reservations. '‘Shonid
1 have signed my Mom up for this
BverCare?’ The staff 13 wondering how this
will work. The nurse practitioner is thinking
“how will I fit in with this group?"”

One of my new members in & new facility
was & 72-year-old womnan. She lived thers for
alx months, after suffering & severe CVA,
leaving her aphasic. NPO with a feeding
tabe. She was dependent in all ADL's, and
gpent A good portion of her day in a gerl
chair, watching her soaps. Sne did respond
by podding her head, but it was extremely
Alfficult to 485638 her leve) of ortentation.

This member's son had a discussion with
the primary cars team and all of her medica-
tipns, including canrdiac and seirure. were
discontinued, At his request. The member ro-
sponded to this change. she woke upl

A weam effort ensured. Physical thermpy
and oocupational therapy screened the mem-
ber and requested an svalustion. Indeed
there were documented changes.

Therapy and the primary care team dis-
cussed a plan of care and put It Iato acrion.
Case management bacame actively lnvolved.
Spesoh therapy came on board as the mem-
bar demonstrated gains in other arsas. Com-
munication was the kay to this plan.

The member worked very hsrd and made
continnal gains. She 18 now able to assist
with bathing and grooming. She can propel
her wheelchair throughout the facility and
attends activities. She 13 able to use a pad to

+ of Remarks
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communicate somo of her needs. Sho stiil
1ikes hor soaps. Best of all, ake 13 1o longer
& tube feoder and can faed herself after set-

up.

‘The membor was not just “'the CVA." The
office staff could visualize our member nnd
truly felt great as sha made gains.

The ourcome of this team sffort was on In-
crease in the quality of lifs for our EverCare
member.

EverCare can make a difference!

—— R —

4SRD ANNUAL PITTSBURGH FOLK
FESTIVAL TO TAKE PLACE
FROM MAY 28-30, 1959

HON. RON KLINK

" OP PENNSYLVANIA
IN THE HOUSE OF REPRESENTATIVES

', Thursday, May 27, 1999

Mr. KLINK. Mr. Speakar, | rige to recognize
an extraorginary event that will soon take
place in Pittsburgh, Pennsylvania. From May
28-30, 1999, the Pittsburgh Fok Festival, Inc.
will entertain the community with the 43rd An-
nual Pimsburgh Folk Festival. For nearty half a
cantury, this non-profit organization has been
dedicated to the preservation and sharing of
intamational cultures ang haritages in the

rgh

Throughout this three-day festival, the
music, dance, cuisine, and crafis of Latn
American, Scandinavian, African, Asian, and
European countries will be displayed for all 1o
enjoy. The 43rd Annual Pitsburgh Foik Fes-
tval will provide not only entertainment, but
will also be an opportunity' for enfightenment
and educalion about the cultwres and hent-
ages of the people of tha Pittsburgh area and
around the world.

Western Pennsyivania is flled with culturally
and efhnically diverse people, and this gaa
event aims to recognize the diffarent hisfories

" and heritages from which wa come. Through

this celebration, everyons involved will have
the ability 10 leam ang expernence this multi-

Mr. Speaker, educating Americans about
the diversity of this worid must be a top pn-
ority. The Pittsburgh Folk Festival has cham~
pioned this philosophy for 43 years, and | am
confident it will continue to do 30 in the future.
| ask my colieagues 1o please join me in ap~
piauding the dedication and hard work of the
participants of the Pinsburgh Folk Festival
This organization desgrves owr thanks for its
contributions to the education and eniighten~
ment of my Congressional District and the na-
tional community.

HONORING MIMI MOSKOWITZ FOR
HER SERVICE TO THE BAYSIDE
JEWISH CENTER

HON. GARY L. ACKERMAN

OF NEW YORX
IN THE HOUSE OF RRPRESENTATIVES

Thursday, May 27, 1999

Mr. ACKERMAN. Mr. Speaker, | rise today
to nole the accomplishments of Mimi
Moskowitz, who wil be honored by lhe
Bayside Jewish Center, of Queens County,
New York, at a tesumonial dinner on Monday,
June 7.

Mimi is stepping down after two years as
Presidem of the Sisterhooa of the Bayside

2026591169 PAGE. B3
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C DEPARTMENT OF HEALTH & HUMAN SERVICES Health Care Financing Administration

The Administrator
Washington, D.C. 20201

—0 AUSC L
PHOTOCOPY . - .
PRESERVATION - WOHHC Wkl“mu
The Honorable Bill Thomas 's \K& O‘QAF&\ ? ‘IAV’H' }Ai

Chairman, Subcommittee on Health

Committee on Ways and Means

U.S. House of Representatives
Washington, D.C. 20515

Dear Chairman Thomas: | ¢ (J),, (

m -
Thank yoy fof reviewing, at my request, the draft copy of the Medicare & You handbook
(handpook) for 2000. In your May 21 letter, you raise several concerns about the handbook.
Thig letter responds to those concerns as well as questions you raised in your April 1 letter.

Let me assure you that my goal is to provide beneficianies with accurate, unbiased, and credible
information about their health plan options.

The draft of the 2000 handbook you reviewed reflected the results from last year’s experience
and included suggestions from industry representatives, low-literacy experts, advocacy groups,
and most importantly, beneficiaries, This draft underwent market research testing with
Medicare beneficiaries in April and May. The results of this testing were positive and
demonstrated that the handbook was understandable, easy to navigate, and viewed as helpful
by beneficiaries.

To better inform your understanding of the layout and content of the draft handbook, I have
enclosed at Tab A a report outlining the results of last Fall’s National Medicare Education
Program demonstration in Arizona, Florida, Ohio, Oregon, and Washington. As you can see,
we learned a great deal from the five state demonstration. . Our assessment showed that
beneficianies see the Medicare & You handbook as a reference document -- they will refer to
the handbook when necessary and pursue additional information when they need it. Survey
findings showed that 77 percent reported the handbook to be somewhat or very helpful. Ina
survey of users of 1-800-MEDICARE, 84 percent of callers stated that they were very or
somewhat satisfied with the service provided and 90 percent felt that all or some of their
questions were answered.
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Page 2 - The Honorable Bill Thomas

Statutory Issues

I was surprised that your May 31 letter raised several questions about aspects of the draft

handbook that you believe are inconsistent with the statute. In a meeting with you on February

3, and 1n a letter on March 30, I pointed out that I believe it is in the best interest of the
Medicare+Choice program and beneficiaries to postpone the deadline for Adjusted Community

Rate (ACR) submissions from the statutory deadline of May 1 to July 1, 1999. As I explained,

this promotes stability in the program by providing health plans more time to evaluate market

trends and costs, but it also meant that the handbook could not include detailed information

about each specific plan, as required in statute. Allowing the Medicare+Choice plans two

additional months to file ACR submissions compressed the time HCFA would have to review

and confirm the accuracy of that information to the extent that it is not possible to compile

information at the level of detail we used last year, and meet the deadlines for printing and

mailing the handbook to 39 million beneficiaries. I further explained that we were seeking

a legislative change to address this issue as well as the change in the ACR filing date, and it A
that I hoped you would support such a change. Our request for a legislative change also was 2 h
raised with your staff on several occasions, beginning in February 1999. In fact, based onyour
April 1 letter, I thought you agreed with our approach to adjusting the ACR deadline and were t‘S&(
aware of the issue with the handbook. As you know, the Senate Finance Committee has acted

on a bipartisan basis to draft legislation to address both the issue of the handbook content and

the ACR deadline.

As I indicated to you in our meeting and in my March 30 letter, based on last year’s
experience and our preliminary evaluation of the 1999 handbook, including focus groups with
beneficiaries in the pilot states, and taking into account the compressed production schedule
resulting from the later ACR deadline, I believe it is better to provide less detailed, but more
accurate information to beneficiaries in the handbook and supplement it with information
through other sources. Thus, while the amount of detailed benefit information included in
the Medicare & You handbook will be reduced, beneficiaries will still have access to detailed
plan information by: calling 1-800-MEDICARE and requesting a printed copy of detailed
information, accessing the Medicare Compare database on the Intemet; or participating in
regional special information sessions. An example of the detailed benefit information
beneficiaries will receive when they call the toll-free number is enclosed at Tab B.

In your April 1 letter, you asked for details regarding the production schedule for the 2000
handbook. Relative to last year, we have to print 28 million more books in less time. In
addition to losing 2 months due to the later ACR deadline, the handbook must be mailed by
October 15, more than two weeks earlier than last year. As a result, as I have explained before,
there is not enough time to produce a handbook with comparative information as detailed as
was included in 1998 that can still be mailed by the statutory deadline.
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In June, we will award the print contracts and begin printing sections of the handbook that do
not include comparative information. In August, as ACRs are approved, we will begin printing
the comparative sections of the handbook. By the middle of September, we will start mailing
the handbooks to beneficiaries; the last group of handbooks will be mailed by the October 15
deadline. To award the print contract in June, in advance of the ACR deadline or even
acceptance of ACRs under the new schedule, we had to decide at that time on the length and
geographic areas covered by each version of the book. This was only possible if we provided
information at the organization, rather than plan level, and if we reduced the amount of benefit
information provided relative to the 1999 handbook. Providing information at the organization
level reduces the volatility of the comparative information, as plans offered by organizations
are more likely to change than the organizations participating in Medicare. By limiting
information to premium ranges and the availability of drug benefits, we will be able to simplify
our verification process, which takes place as our ACRs are approved.

Content

I do not agree with your assessment that the draft Medicare & You handbook is biased against
Medicare+Choice. Our objective is for the handbook to be neutral, and if anything, I believe
the handbook is biased toward Medicare+Choice. As I have mentioned to you, I received a
number of complaints last year from beneficiaries and advocacy groups who felt that the
handbook was confusing because it kept mentioning new plan options and Medicare+Choice
when HMOs and other types of plans were not available to all beneficiaries.

Starting with the cover, which highlights the fact that the handbook includes information on
“Your Medicare Plan Choices” and “Medicare Managed Care Plans in Your Area,” the draft
handbook for 2000 is peppered with references to new options under Medicare+Choice. For
example, on page 1, the handbook states, “Medicare gives you choices in how you get your
health care,” and refers beneficiaries to the appropriate page. On page 2, it states, “You may
have choices in how you get your health care” and lists two choices, “the Original Medicare
Plan” and “Medicare Managed Care Plans.” On pages 2, 14, and 18, we also note that some
plans cover extra benefits, Contrary to your assertion, on Page 17 we state that beneficiaries
who enroll in a managed care plan will still receive all the regular Medicare covered services.

You express concerns that fee-for-service Medicare is described in detail before even
explaining the advantages of managed care versus fee-for-service. As a result of findings
from beneficiary focus groups, the evaluation of last year’s handbook, and review of the
handbook by low-literacy experts, we made a number of structural changes from last year
that generally resulted in moving more summary information to the front of the handbook.
We decided to include a basic overview of Medicare and directions for using the handbook
on pages 1-3 of the handbook. Pages 4-5 provide a description of Medicare benefits that
are available both in Original Medicare and through Medicare+Choice plans, as your letter
suggests we emphasize. It then makes sense to describe Original Medicare before managed
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care, since beneficiaries should have a basic understanding of covered services prior to a
discussion of their health plan options. As I indicated above, during consumer testing of the
handbook, beneficiaries did not indicate any difficulty navigating through the handbook and
finding information.

You are also concemned that only 11 pages in the handbook are dedicated to comparative
mformation, versus 41 of 55 pages in the most recent OPM booklet. I would suggest that
these two books are not comparable, as we have chosen to produce multiple handbooks for
different areas of the country, so our books will only contain comparative data about a
specific area. From our focus groups with Medicare beneficiaries, we learned that they have
a strong preference not to receive information about plans that are not available to them. In
contrast, the OPM booklet contains information about plans in every state.

You also express the view that there is wasted space at the end of the document, because the
same phone numbers are repeated. I am somry you misunderstood this: when this handbook
draft was circulated for review, the same toll free number was used in most of the spaces as a
“filler” until the actual templates were completed. This, as well as the rationale for changes
to the layout and content of the book, was explained to your staff at a meeting on May 5 -- the
date when we requested comments on the handbook. In the final handbook, actual numbers
will be provided. For example, the handbook will list the state phone number for the
Insurance Commissioner and Long-term Care Ombudsman Program.

Quality and Performance Information

Let me emphasize again that the version of the handbook you reviewed was a draft, and based
on comments from reviewers, including industry representatives and Congressional staff who
made some of the same suggestions you have made, we have modified the performance and
satisfaction information. For example, we have combined the fee-for-service and plan quality
measures into one chart. An example of what this will look like is enclosed with Tab C. We
also clarified that other measures are available and that the measures in the book do not
represent a complete picture of quality.

While we are collecting information from plans on a number of HEDIS measures, only seven
measures have been audited and are available to beneficiaries through 1-800-MEDICARE

or www.medicare.gov. We had hoped to be further along in making quality measures
available to beneficiaries, but as you know, we were surprised last year at the extent to which
the initial submissions from plans were inaccurate. Because it is so important that we provide
beneficiaries with accurate data about quality, we contracted with an independent contractor
to audit the data that plans submitted, and we are including in the handbook only those
measures that have been audited and determined to be reliable. The requirement that we

have imposed for the submission of audited data has probably had a positive impact on the
reliability of quality data for all payers.
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We decided to include one satisfaction measure in the handbook to give beneficiaries a sense
of what is available; they can then call for additional measures if they are interested. The
satisfaction measure that we included was based on focus testing. The measure, “Doctors
Who Communicate Well,” actually combines the results of four questions. For this measure,
beneficiaries are asked how often their doctors listened carefully, explained things in a way
they could understand, showed respect for what they had to say, and spent time with them.

You also questioned our decision to devote several pages explaining our quality measures.
We strongly believe that it is important to explain to beneficiaries what the measure is,
where it comes from, and how to interpret it. OPM does provide more measures in its
current handbook, but as I explained above, we intend to include additional quality measures
as soon as we can verify that plans are submitting accurate information. I would also note
that the OPM presentation is not consistent with our commitment to use 14 point font in the
handbook to maximize readability for Medicare beneficiaries.

Finally, in a letter to me on April 1, you asked for our response to concemns that Walt Francis
raised about our website at the March 18 hearing. The Director of our Center for Beneficiary
Services, Carol Cronin, has spoken to Mr. Francis about his concerns, and I have attached at
Tab D our detailed response to Mr. Francis’ testimony. I would ask that this letter be
included in the record for that hearing.

Thank you for your interest in providing beneficiaries with the information they need to make
informed choices about their Medicare options. I appreciate the commitment you bring to this
issue, and as always, I look forward to working with you to strengthen the Medicare program.

Sincerely,

Nancy-Ann Min DeParle
Admnistrator

Enclosures

TOTAL P.@6
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May 21. 1999

The Honorable Nancy Ann DeParle
Administrator

Health Care Financing Administration

U.S. Department of Health and Human Services
Room 314-G

200 Independence Avenue, S.W.

Washington, D.C. 20201

Dear Ms. DeParle:

We have reviewed your agency’s recent draft of the proposed Medicare and You handbook for
the year 2000. As currently drafied, we find the handbook to be legally insufficient, delusive,
wasteful and confusing. It ignores the statutory requirements spelled out for the publication as
part of Medicare+Choice (**“M+C") program. As disturbing, rather than *‘promoting informed
choice” as envisioned by the Medicare+Choice law, it seems designed to frustrate a beneficiary's
ability to evaluate the comparative benefits of different health plan options available to them
through Medicare.

The specific problems described below underlie, in part, my sentiments:

VIOLATIONS OF THE STATUTE

As part of its broader effort to ensure that seniors could comparatively evaluate all of their
options under the Medicare program, Congress mandated that the Health Care Financing
Administration (“HCFA™) specifically include in the material mailed to each beneficiary prior to
the new open enrollment period more than a dozen spec:f ic facts about each specific
Medicare+Chgice plan available in the beneficiary’'s area. In spite of this mandate, the draft
handbook contains absolutely no detailed benefit information about any specific plan. It doesn’t
even contain basic elements such as how much a given plan costs, or what, if any, additional

benefits it covers. In fact, nowhere does it contain a decent summary of the benefits a rypical
Medicare+Choice plan offers. .

Instead, the handbook contains only aggregated, cryptic, poorly organized, and relatively
meaningless information organized by Medicare+Choice contractor. Even then, comparative
information is limited to the name of the contractor, the total number of plans they offer in each
state, the range of premiums they charge for these plans, the number of plans they offer that
cover prescription drugs (not which ones), and a phone number.

This format makes it impossible to leamn even the most basic plan infonnation. The reader




cannot tell if a specific plan is available to them, what the premium 1s for a given plan, what the
applicable co-payments or deductibles are. or what. if any, extra benefits are covered. This is not

what the statute requires, and clearly not what Congress envisioned when it enacted the matling
requirement.

CONTENT BIASED AGAINST MEDICARE+CHOICE

In some ways we find it even more troubling that the content of the handbook seems designed to
frustrate the very purpose for which it was clearly created -- to help educate seniors and enable
them to make informed choices under the new Medicare+Choice program. Sadly, the dratt
contains no significant discussion of the options available because of Medicare+Choice until
page 17 (after an extensive description of the traditional Medicare program, and its benefits and a
description of the low-income assistance programs).

Where the handbook does discuss the M+C program. it fails to make clear even the most basic
distinctions and relationships between “The Original Medicare Plan” and Medicare+Choice
plans. For example, nowhere is it clearly stated that all Medicare+Choice plans must cover all of
the benefits covered in both Medicare Parts A and B.

WOEFULLY INADEQUATE QUALITY AND PERFORMANCE INFORMATION
The paucity of comparative quality data that is included in the draft is poorly presented and

“oversold.” More importantly, it fails to adequately include and present comparisons to the
traditional Medicare plan.

Only one quality indicator comparing Medicare+Choice plans to traditional Medicare is included.
It reports plan mammography rates. Even then, the traditional Medicare program data is not
presented in the bar graphs comparing individual M+C plans, but is compared to aggregate M+C

data for each state. It is as if HCFA does not want the traditional program to be judged on its
own relative merits.

The only additional comparative “‘quality™ measure for Medicare+Choice plans is derived from
the results of an enrollee survey, and reflects the perceived communication skills of a plan’s
participating doctors. Representing this information as a major quality indicator is dubious at
best. Yet, the draft devotes 7 full pages to reporting this one fact -- via a nearly indecipherable
multi-variable bar graph. By comparison, the Office of Personnel Management's (“OPM™)
standard beneficiary booklet for the Federal Employee Health Benefit Plan presents on one page
the results of 11 different consumner satisfaction measures. I ask you -- can’t HCF A do a better
job of giving seniors some truly valuable information?

OVERALL CONTENT CONFUSING AND WASTEFUL

Finally, the overall structure and layout of the booklet is long, duplicative and poorly organized.
As aresult, it only further frusirates the purpose for which it was mandated and is a poor
reflection on the program. A few examples:

. It devotes nearly a dozen pages to describing 1n detail the benefits structure of the
traditional fee-for-service program -- before adequately explaining the general advantages
and disadvantages of fee-for-service Medicare as compared 10 Medicare~Choice.



The vast majority of the text contains genera! explanatory text -- much of which 15
redundant and not clearly written. Only 11 pages are devoted o providing comparative
information. And then a grand total of 7 facts per contractor are provided - this includes
the contractor's name and phone number. By comparison, the most recent OPM booklet
devotes 41 of 55 pages to comparative, plan specific information. It provides roughly 35
facts canceming every plan in the country (approximately 300 plans).

One final example of wasted space is the listing of phone numbers one can call to get
additional information. In addition to numerous references to phane numbers spread
throughout the text, a full 7 pages are devoted to nothing but deseribing government
phone numbers where seniors can get more information - yet, approximately 75% of this
material refers seniors to the same 1-800-MEDICARE number. This could easily be
condensed into two pages at most and either save money or free up space for more
detailed, comparative plan information that seniors could actually use.

Al 2 time when many seniors are struggling to determine how to pay for medical needs such as
prescription drugs, the government does not serve them well by providing only incomplete and
misleading information about their options under the Medicare+Choice program.

Given the potential of the Medicare+Choice program to help millions of seniors and disabled
citizens, I ask that you take the necessary steps to ensure that these inadequacies are addressed
before authorizing the expenditure of any printing funds for this project.

ccC:

Sincerely,

BLl Thme—s
Bill Thomas

Chairman

The Honorable Donna Shalala

TOTAL P.@B
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The Administrator
Washington, D.C. 20201

The Honorable Bill Thomas
Chairman, Subcommittee on Health
Committee on Ways and Means
U.S. House of Representatives
Washington, D.C. 20515

Dear Chairman Thomas:

Thank you for reviewing, at my request, the draft copy of the Medicare & You handbook
(handbook) for 2000. In your May 21 letter, you raise several concerns about the handbook.
This letter responds to those concerns as well as questions you raised in your April 1 letter.

Let me assure you that my goal is to provide beneficianes with accurate, unbiased, and credible
nformation about their health plan optiong Y a AL, &)

The draft of the 2000 handbook you reviewed reflected the results from last year’s experience
and included suggestions from industry representatives, low-literacy experts, advocacy groups,
and most importantly, beneficiaries. This draft underwent market research testing with
Medicare beneficiaries in April and May. The results of this testing were positive and
demonstrated that the handbook was understandable, easy to navigate, and viewed as helpful
by beneficiaries.

To better inform your understanding of the layout and content of the draft handbook, I have
enclosed at Tab A a report outlining the results of last Fall’s National Medicare Education
Program demonstration in Arizona, Florida, Ohio, Oregon, and Washington. As you can see,
we learned a great deal from the five state demonstration. Our assessment showed that
beneficiaries see the Medicare & You handbook as a reference document -- they will refer to
the handbook when necessary and pursue additional information when they need it. Survey
findings showed that 77 percent reported the handbook to be somewhat or very helpful. Ina
survey of users of 1-800-MEDICARE, 84 percent of callers stated that they were very or
somewhat satisfied with the service provided and 90 percent felt that all or some of their
questions were answered.
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Statutory Issues

I was surprised that your May 31 letter raised several questions about aspects of the draft
handbook that you believe are inconsistent with the statute. In a meeting with you on February
3, and in a letter on March 30, I pointed out that I believe it is in the best interest of the
Medicare+Choice program and beneficiaries to postpone the deadline for Adjusted Community
Rate (ACR) submissions from the statutory deadline of May 1 to July 1, 1999. As I explained,
this promotes stability in the program by providing health plans more time to evaluate market
trends and costs, but it also meant that the handbook could not include detailed information
about each specific plan, as required in statute. Allowing the Medicare+Choice plans two
additional months to file ACR submissions compressed the time HCFA would have to review
and confirm the accuracy of that information to the extent that it is not possible to compile
information at the level of detail we used last year, and meet the deadlines for printing and
mailing the handbook to 39 million beneficiaries. I further explained that we were seeking
a legislative change to address this issue as well as the change in the ACR filing date, and
that I hoped you would support such a change. Our request for a legislative change also was
raised with your staff on several occasions, beginning in February 1999. In fact, based on your
w/f—_ﬁrprrl—l—leﬂé-l-dlought you agreed with our approach to adjusting the ACR deadline and were
oy~ aware of the issue with the handbook. As you know, the Senate Finance Committee has acted
Wﬂéﬁ"%ﬁmﬁsan basis to draft legislation to address both the issue of the handbook content and
Wi the ACR deadline.

As I indicated to you in our meeting and in my March 30 letter, based on last year’s
experience and our preliminary evaluation of the 1999 handbook, including focus groups with
beneficiaries in the pilot states, and taking into account the compressed production schedule
resulting from the later ACR deadline, 1 belicve it is better to provide less detailed, but more
accurate information to beneficiaries in the handbook and supplement it with information
through other sources. Thus, while the amount of detailed benefit information included in
the Medicare & You handbook will be reduced, beneficiaries will still have access to detailed
plan information by: calling 1-800-MEDICARE and requesting a printed copy of detailed
information, accessing the Medicare Compare database on the Internet; or participating in
regional special information sessions. An example of the detailed benefit information
beneficiaries will receive when they call the toll-free number is enclosed at Tab B.

In your April 1 letter, you asked for details regarding the production schedule for the 2000
handbook. Relative to last year, we have to print 28 million more books in less time. In
addition to losing 2 months due to the later ACR deadline, the handbook must be mailed by
October 15, more than two weeks earlier than last year. As a result, as I have explained before,
there is not enough time to produce a handbook with comparative information as detailed as
was included in 1998 that can still be mailed by the statutory deadline.
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In June, we will award the print contracts and begin printing sections of the handbook that do
not include comparative information. In August, as ACRs are approved, we will begin printing
the comparative sections of the handbook. By the middle of September, we will start mailing
the handbooks to beneficiaries; the last group of handbooks will be mailed by the October 15
deadline. To award the print contract in June, in advance of the ACR deadline or even
‘acceptance of ACRs under the new schedule, we had to decide at that ime on the length and
geographic areas covered by each version of the book. This was only possible if we provided
information at the organization, rather than plan level, and if we reduced the amount of benefit
information provided relative to the 1999 handbook. Providing information at the organization
level reduces the volatility of the comparative information, as plans offered by organizations
are more likely to change than the organizations participating in Medicare. By limiting
information to premium ranges and the availability of drug benefits, we will be able to simplify
our verification process, which takes place as our ACRs are approved.

<OML
Content Q W Vl(@

|22 24 eNre.
I do not agree with your assessment that the draft Medicare & You handbook is biased against
Medicare+Choice. Our objective is for the handbook to be neutral, and if anything; 1 believe
the handbook is biased toward Medicaret+Choice. As I have mentioned to you, I received a
number of complaints last year from beneficiaries and advocacy groups who felt that the
handbook was confusing because it kept mentioning new plan options and Medicare+Choice
when HMOs and other types of plans were not available to all beneficiaries.

Starting with the cover, which highlights the fact that the handbook includes information on
“Your Medicare Plan Choices” and “Medicare Managed Care Plans in Your Area,” the draft
handbook for 2000 is peppered with references to new options under Medicare+Choice. For
example, on page 1, the handbook states, “Medicare gives you choices in how you get your
health care,” and refers beneficiaries to the appropriate page. On page 2, it states, “You may
have choices in how you get your health care” and lists two choices, “the Original Medicare
Plan” and “Medicare Managed Care Plans.” On pages 2, 14, and 18, we also note that some
plans cover extra benefits. Contrary to your assertion, on Page 17 we state that beneficiaries
who enroll in a managed care plan will still receive all the regular Medicare covered services.

You express concerns that fee-for-service Medicare is described in detail before even
explaining the advantages of managed care versus fee-for-service. As a result of findings
from beneficiary focus groups, the evaluation of last year’s handbook, and review of the
handbook by low-literacy experts, we made a nuinber of structural changes from last year
that generally resulted in moving more summary information to the front of the handbook.
We decided to include a basic overview of Medicare and directions for using the handbook
on pages 1-3 of the handbook. Pages 4-5 provide a description of Medicare benefits that
are available both in Original Medicare and through Medicare+Choice plans, as your letter
suggests we emphasize. It then makes sense to describe Original Medicare before managed
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care, since beneficiaries should have a basic understanding of covered services prior to a
discussion of their health plan options. As I indicated above, during consumer testing of the
handbook, beneficiaries did not indicate any difficulty navigating through the handbook and
finding information.

You are also concerned that only 11 pages in the handbook are dedicated to comparative information,
versus 41 of 55 pages in the most recent OPM booklet. I would suggest that

these two books are not comparable, as we have chosen to produce multiple handbooks for

different areas of the country, so our books will only contain comparative data about a

specific area. From our focus groups with Medicare beneficiaries, we learned that they have

a strong preference not to receive information about plans that are not available to them. In

contrast, the OPM booklet contains information about plans in every state N Lo
‘ exr ST | v
You also express the view that there sted space at the end of the document, because the
" same phone numbers are repeated sorry you misunderstood this: when this handbook

draft was circulated for review, the same toll frec pumber was used in most of the spaces as a
“filler” until the actual templates were completed.) This, as well as the rationale for changes
to the layout and content of the book, was explained to your staff at a meeting on May 5 --
the date when we requested comments on the handbook. In the final handbook, actual
numbers will be provided. For example, the handbook will list the state phone number for
the Insurance Commissioner and Long-term Care Ombudsman Program.

Quality and Performance Information

Let me emphasize again that the version of the handbook you reviewed was a draft, and based
on comments from reviewers, including industry representatives and Congressional staff who
made some of the same suggestions you have made, we have modified the performance and
satisfaction information. For example, we have combined the fee-for-service and plan quality
measures into one chart. An example of what this will look like is enclosed with Tab C. We
also clarified that other measures are available and that the measures in the book do not
represent a complete picture of quality.

While we are collecting information from plans on a number of HEDIS measures, only seven
measures have been audited and are available to beneficiaries through 1-800-MEDICARE or
www.medicare.gov. We had hoped to be further along in making quality measures available
to beneficiaries, but as you know, we were surprised last year at the extent to which the initial
submissions from plans were inaccurate. Because it is so important that we provide
beneficiaries with accurate data about quality, we contracted with an independent contractor
to audit the data that plans submitted, and we are including in the handbook only those
measures that have been audited and determined to be reliable. The requirement that we have
imposed for the submission of audited data has probably had a positive impact on the
reliability of quality data for all payers.
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We decided to include one satisfaction measure in the handbook to give beneficiaries a sense
of what is available; they can then call for additional measures if they are interested. The
satisfaction measure that we included was based on focus testing. The measure, “Doctors
Who Communicate Well,” actually combines the results of four questions. For this measure,
beneficiaries are asked how often their doctors listened carefully, explained things in a way
they could understand, showed respect for what they had to say, and spent time with them.

You also questioned our decision to devote several pages explaining our quality measures,
We strongly believe that it is important to explain to beneficiaries what the measure is,
where it comes from, and how to interpret it. OPM does provide more measures in its
current handbook, but as I explained above, we intend to include additional quality measures
as soon as we can verify that plans are submitting accurate information. [ would also note
that the OPM presentation is not consistent with our commutment to use 14 point font in the
handbook to maximize readability for Medicare beneficiaries.

Finally, n a letter to me on April 1, you asked for our response to concerns that Walt Francis
raised about our website at the March 18 hearing. The Director of our Center for Beneficiary
Services, Carol Cronin, has spoken to Mr. Francis about his concems, and [ have attached at
Tab D our detailed response to Mr. Francis’ testimony. I would ask that this letter be
included in the record for that hearing.

Thank you for your interest in providing beneficiaries with the information they need to make
informed choices about their Medicare options. I appreciate the commitment you bring to this
issue, and as always, I look forward to working with you to strengthen the Medicare program.

Sincerely,

Nancy-Ann Min DeParle
Admuinistrator

Enclosures

TOTAL P.B6
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May 21. 1999

The Honorable Nancy Ann DeParle
Administrator

Health Care Financing Administration

U.S. Deparntment of Health and Human Services
Room 314-G

200 Independence Avenue, S.W.

Washington, D.C. 20201

Dear Ms. DeParle:

We have reviewed your agency’s recent draft of the proposed Medicare and You handbook for
the year 2000. As currently drafied, we find the handbook to be legally insufficient, delusive,
wasteful and confusing. It ignores the statutory requirements spelled out for the publication as
part of Medicare+Choice (*M+C") program. As disturbing, rather than *‘promoting informed
choice” as envisioned by the Medicare+Choice law, it'seems designed to frustrate a beneficiary's

ability to evaluate the comparative benefits of differcnt health plan options available to them
through Medicare.

The specific problems described below underlie, in part, my sentiments:

VIOLATIONS OF THE STATUTE

As part of its broader effort to ensure that seniors could comparatively evaluate ali of their
options under the Medicare program, Congress mandated that the Health Care Financing
Administration (“HCFA™) specifically include in the material mailed to each beneficiary prior to

the new open enrollment period more than a dozen specific facts about each specific
Medicare+Choice plan available in the beneficiary’s area. In spite of this mandate, the draft
handbook contains absolutely no detailed benefit information about any specific plan. It doesn’t
even contain basic elements such as how much a given plan costs, or what, if any, additional

benefits it covers. In fact, nowhere does it contain a decent summary of the benefits a nvpical
Medicare+Choice plan offers. :

Instead, the handbook contains only aggregated, cryptic, poorly organized, and relatively
meaningless information organized by Medicare+Choice contractor. Even then, comparative
information is limited to the name of the contractor, the total number of plans they offer in each
state, the range of premiums they charge for these plans, the number of plans they offer that
cover prescription drugs (not which ones), and a phone number.

This format makes it impossible to leamn even the most basic plan information. The reader




cannot tell if a specific plan is available to them, what the premium is for a given plan, what the
applicable co-payments or deductibles are, or what. if any, extra benefits are covered. This is not

what the statute requires, and clearly not what Congress envisioned when it enacted the mailing
requirement.

CONTENT BIASED AGAINST MEDICARE+CHOICE

In some ways we find it even more troubling that the content of the handbook seems designed fo
frustrate the very purpose for which it was clearly created -- to help educate seniors and enable
them to make informed choices under the new Medicare+Choice program. Sadly, the drafl
contains no significant discussion of the options available because of Medicare+Choice until
page 17 (after an extensive description of the traditional Medicare program., and its benefits and a
description of the low-income assistance programs).

Where the handbook does discuss the M+C program, it fails to make clear even the most basic
distinctions and relationships between “The Original Medicare Plan” and Medicare+Choice
plans. For example, nowhere is it clearly stated that all Medicare+Choice plans must cover all of
the benefits covered in both Medicare Parts A and B.

WOEFULLY INADEQUATE QUALITY AND PERFORMANCE INFORMATION
The paucity of comparative quality data that is included in the draft is poorly presented and

“oversold.” More importantly, it fails to adequately include and present comparisons to the
traditional Medicare plan.

Only one quality indicator comparing Medicare+Choice plans to traditional Medicare is included.
It reports plan mammography rates. Even then, the traditional Medicare program data is not
presented in the bar graphs comparing individual M+C plans, but is compared to aggregate M+C

data for each state. Itis as if HCFA does not want the traditional program to be judged on its
own relative merits.

The only additional comparative “‘quality™ measure for Medicare+Choice plans is derived from
the results of an enrollee survey, and reflects the perceived communication skills of a plan’s
participating doctors. Representing this information as a major quality indicator is dubious at
best. Yet, the draft devotes 7 full pages to reporting this one fact -- via a nearly indecipherable
multi-variable bar graph. By comparison, the Office of Personnel Management's (“OPM™)
standard beneficiary bookiet for the Federal Employee Health Benefit Plan presents on one page
the results of 11 different consumner satisfaction measures. I ask you -- can’t HCFA do a bhetter
Job of giving seniors some truly valuable information?

OVERALL CONTENT CONFUSING AND WASTEFUL

Finally, the overall structure and layout of the booklet is long, duplicative and poorly organized.

As aresult, it only further frusirates the purpose for which it was mandated and is a poor
reflection on the program. A few examples:

. It devotes nearly a dozen pages to describing in detail the benefits structure of the

traditional fee-for-service program -- before adequately explaining the general advantages
and disadvantages of fee-for-service Medicare as compared 10 Medicare~Choice.




The vast majority of the text contains general explanatory text -- much of which 1s
redundant and not clearly written. Only 11 pages are devoted to providing comparative
information. And then a grand total of 7 facts per contractor are provided - this includes
the contractor’s name and phone number. By comparison, the most recent OPM bookiet
devotes 41 of 55 pages to comparative, plan specific information. It provides roughly 35
facts concerning every plan in the country (approximately 300 plans).

One final example of wasted space is the listing of phone numbers one can call to get
additional information. In addition to numerous references to phone numbers spread
throughout the text, a full 7 pages are devoted to nothing but descnibing government
phone numbers where seniors can get more information - yet, approximately 75% of this
material refers seniors to the same 1-800-MEDICARE number. This could casily be
condensed into two pages at most and either save money or free up space for more
detailed, comparative plan information that seniors could actually use.

At 2 time when many seniors are struggling to determine how to pay for medical needs such as
prescription drugs, the government does not serve them well by providing only incomplete and
misleading information about their options under the Medicare+Choice program.

Given the potential of the Medicare+Choice program to help millions of seniors and disabled
citizens, I ask that you take the necessary steps to ensure that these inadequacies are addressed
before authorizing the expenditure of any printing funds for this project.

CccC:

Sincerely, :

Bill Thomas

Chairman

The Honorable Donna Shalala

TOTAL P.OS
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Three letters are attached:

(1) Letter from Nancy-Ann Min DeParle to Bill Thomas (dated March 30) asking for his support for
moving the ACR deadline from May 1 to July 1 and changing the statutory requirements regarding the
types of plan comparison information the handbook must include.

(2) Letter from Bill Thomas to Nancy-Ann Min DeParle (dated April 1) supporting the decision to
move the ACR deadline to July 1 but asking for more information about changing the statutory
requirements regarding the handbook.

(3) Letter from Bill Thomas to Nancy-Ann Min DeParle (dated May 21) outlining his concemns with

the handbook draft.
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The Honorable William Thomas
Chairman

Subcommittee on Health
Committee on Ways and Means
U.S. House of Representatives
Washington, D.C. 20515

Dear Chairman Thomas:

As you know, the Balanced Budget Act of 1997 (BBA) made significant changes to the
Medicare program, including the introduction of Medicare+Choice. As part of the
Medicare+Choice program, the BBA moved the date when health plans are required to
submit their Adjusted Community Rate (ACR) proposals, from mid-November to May 1.
As [ understand it, this deadline was changed to accommodate the production of
education materials and the implementation of other activities for each fall’s coordinated
open enroliment period.

As you and [ have discussed, the May 1 ACR deadline presented difficulties for health
plans last year because they had less time than they felt was needed to evaluate market
trends and costs. I believe that this early deadline also increases the likelihood that the
data we provide beneficiaries in October 1999 as a part of the beneficiary education
campaign mandated by the BBA will be inaccurate. For these reasons, I believe that it
would be in the best interest of both beneficiaries and health plans that we move the ACR
deadline to July 1. We have proposed to move this date as part of the President's FY
2000 budget. Based on the support for this proposal in the Congress, we assume that
legislation to effect this change can be enacted later this year. However, we have to
inform plans within a week about the deadline that will be used this year for the 2000
ACR filing. Therefore, we are planning to notify plans that the deadline for the calendar
year 2000 ACR submissions will be July 1, 1999. It would be helpful, however, to have
a letter from you and the Ranking Member of the Subcommittee indicating your support
for this action. We have received such a letter from the Chair and Ranking Member of
the Finance Committee and from the Chair and Ranking Member of the Commerce
Health Subcommittee.
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The BBA also includes detailed requirements regarding the information to be included in
the beneficiary mailings. In 1998, we provided this information on a pilot basis through
the 1999 Medicare & You handbook. In some of the pilot sites, the Jate decision of some
managed care plans to leave the market after the handbook had been sent to the printer
caused some of the detailed benefit information in the handbooks to be inaccurate. We
hope that moving the ACR deadline to July will mitigate this problem for 1999. ButI am
concerned that even a July deadline will not eliminate accuracy problems with regard to
detailed benefit information. Given the complex production schedule for getting
Medicare & You into the mail to beneficiaries by October 15, there would not be time to
validate benefit information submitted directly by plans. As a result, some portion of this
information could be inaccurate compared to final, approved benefits. Based on last
year’s experience and our preliminary evaluation of the 1999 handbook, including focus
groups with beneficiaries in the pilot states, and taking into account the compressed
production schedule resulting from the later ACR deadline, I believe it would be better to
provide less detailed, but more accurate information to beneficiaries in the handbook and
supplement it with information through other sources.

While detailed benefit information would not be available in Medicare & You, it would
still be available to beneficiaries by: calling 1-800-MEDICAR(E) and requesting a
pnnted copy of information; accessing the Medicare Compare database on the Internet; or
participating in regional special information sessions. As with the change in the ACR
deadline, we have proposed legislation to modify the BBA information requirement, but
such legislation will probably not be enacted before the time when we need to finalize the
content of the 2000 handbook. An indication of support for paring back the amount of
detailed benefit information in the handbook would also be helpful.

I'look forward to working with you to enact legislation to make these changes possible.

Sincerely,

khﬁ'\'v\]_ls“ QPa—-Q R

Nancy-Ann DeParle
Administrator
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The Honorable Nancy-Ann DeParle

Administrator

Health Care Financing Administration

Room 314-G

200 Independence Ave, S.W.

Washington, D.C. 20201

Dear Ms. DeParle:
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As you know, the Balanced Budget Act of 1997(BBA) moved the deadline for
Medicare+Choice plans to submit their annual Adjusted Community Rate (ACR)
proposals to the Health Care Financing Administration from November 1 to May 1.
During the BBA negotiations, the Administration argued that the Health Carc Financing
Administration needed a full seven months to process the ACR filings and to produce the

detailed comparative information booklets that Congress then envisioned for the new
Medicare+Choice program.

During the first year of implerpentation of the Medicare+Choice program, many
plans found that it was extremely difficult to predict their Medicare costs seven months
in advance of the payment. When plans received additional data later in the year, some

decided to limit their participation to fewer counties or to withdraw from the program. In
your letter dated March 30, 1999, you note that the Administration was unable to include
information reflecting these changes in the Medicare&You booklets, resulting in seniors

receiying inaccurate information. You also ask for Congress to enact legislation to move

the filing date to Julyl, and to support reducing the amount of detailed information
provided to seniors.

[ support moving the ACR filing date from May 1 to July 1 and intend to enact
legislation to make this change. However, praviding seniors with accurate and
comparative information about all of their Medicare options is of upmost importance and
is one of the fundamental pieces of the MedicareHChoice legislation. Unfortunately, at a




March 18 Health Subcommittee hearing we heard testimony questioning the
effectiveness of HCFA's inaugural information campaign. In particular, concerns were
raised about the timing of the information mailings, the complexity and structure of the
booklet, and the difficulty in accessing and using the HCFA website. Before considering
changing the BBA information requirements, a comprehensive review of last year's
information campaign and a detailed analysis of the impact of moving the filing date
from May 1¥ to July 1* is warranted. As a first step, I would like your response to the
concemns raised at the hearing.

Thank you for your attention to this matter.

sw it .

Bill Thomas
Chairman
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Mr. Chris Jennings

Special Assistant to the President for Health Policy
Old Executive Office Building

1600 Pennsylvania Ave., NW

Washington, DC 20500

Dear Mr. Jennings:

Recently, the Health Care Financing Administration (HCFA) issued
proposed regulations regarding the Medicare capital special exceptions
process. 1 want to take this opportunity to once again urge you to revise
the Medicare special exceptions process as part of the final FY 2000
hospital regulation. The Medicare capital special exceptions process was
established pursuant to report language I helped to insert in the
Omnibus Budget Reconciliation Act (OBRA) of 1993 Conference Report.
However, modifications to the special exceptions process are still needed
in order to provide the type of equitable and effective special exception
process that I intended for institutions such as New York Presbyterian
Hospital which did not receive adequate relief when the regulation was
originally issued in 1994. After all this time, I can see no further reason
to delay providing the type of relief I had intended to achieve through
the 1993 Conference Report language.

The OBRA Conference Report language called on HCFA to address the
needs of hospitals that, through lengthy approval processes and other
problems beyond their control, were not eligible for the “grandfather”
provisions of the prospective payment transition. This language was
included because hospitals that have had to wundertake major
replacement or renovation projects during the transition to capital
~ prospective  payment are significantly financially disadvantaged
X 4 compared to hospitals whose projects were completed before the
transition and those that will build after the transition. It was our
intention that such hospitals be put in a position of relative parity with
grandfathered hospitals and later builders. It was also our intention
that this treatment be available to any hospital in this situation. It was
not the intention of Congress to limit the relief solely to hopsitals based
on financial need. Unfortunately, the 1994 regulations did not achieve
parity and conditioned payments on other measures of need, such as
Medicare margins or DSH levels, despite ‘the intent of the OBRA
language.
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Over the past five years, I and other members of Congress and the
affected hospitals have worked with you and HCFA to find ways to make
the existing regulations more fair for hospitals whose projects have
been caught in the transition. HCFA'’s recent proposed regulation for
fiscal year 2000 hospital payments describes some of the suggestions for
improvement that have been made and asks for comment, but does not
actually propose new regulatory language. The proposed rule does,
however, provide the opportunity to resolve this issue in the final
regulation that will be issued later this summer. To achieve an
equitable transition process, i.e., one that meets the intent of the 1993
Conference Report, the final regulation needs to address five major
issues:

The payment floor should be raised to 85 percent from the current 70
percent so that it will be comparable to the treatment of grandfathered
hospitals.

The offset against payments for Medicare inpatient surpluses should be
eliminated, or, alternatively, all Medicare operating costs, both
outpatient and inpatient, should be counted in determining whether a
surplus exists.

The DSH requirement should be eliminated. As an alternative, the
requirement should at least be lowered to 15 percent, the threshold for
eligibility for other DSH payments. In addition, the current eligibility
“cliff” should be replaced with a sliding payment scale, similar to the
concept used in calculating DSH add-ons to prospective payments.

The placed in service date should be extended for hospitals that have
experienced regulatory or other delays in completing their projects if
they received CON approval by a date certain.

There should be a reasonable cap on payments that minimizes the effect
of any changes on payments to other hospitals. An annual cap equal to
one percent of all capital payments would accomplish this. A rollover
provision should be provided to ensure that the effect of the cap does
not deny eligible hospitals the intended relief.

As you know, this is a matter of great importance to me. I hope you will
take the steps necessary to ensure al the final FY 2000 regulations
include revisions to the special yions regulations that meet the
concerns [ have outlined.

Member of Congress

CBR:jrs
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Congress of the Tnited SHtates
(Bashington, B 20310

The Honorahle Willism J. Clinton
Tha White House

1600 Peunsylvemia Avenue, N.W.
Washington, D C. 20500

Dear Mr. Presilent:

We are writing to express our sharec; concern, regarding the impact of the Balanced Budget
Act (BBA), and its proposed implongating regulations, on out pation’s nursing homes and the
Medicare beneficiaries they serve.

Unfortunately, it was impossible to firesee all the possible unintended effects ioplementation
of the BBA would have on particala- categories of care uvaﬂab!e 10 Medicare beneficiaries.

We beliove the growing crisis in the nrsing bome industry stems, in part, fom the
implemantation of the BBA. If stepr are not taken to improve reimbursement during the
transition to & progpective payment [ystem for skilled nursing facilitles, we fear that dedicated
care-givers may be Jaid off, feciliting Iay closs, access may be reduced, aad quality may
decline. This clearly is not what was: intended when the BBA passed.

We have been tdvised the Administrition has che ability to address some of these concerns by
rovising its regulations that are bkely-contributing to the problems, and by making every cffort
Yo ensurs thut the trangition to a protpective paynemt syitem does not uitimataly harm
patients, We would liks to wark wit hyouto address this matter in whatever manner is
appropriate.

* Stoesroly,
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June 3, 1999

The Honorable William J. Clinton
The White House
Washington, DC 20500

Dear Mr. President:

Once again, | would like to alert you to some issues which are of particular coneern to health
care providers in my home State of New Jersey,

The Balanced Budget Act of 1997 was an important step toward ensuring the long-term strength
of the Medicare program; however, the unintended consequences of reimbursement reductions included
in the BBA have been economically devastating to skilled nursing facilities (SNFs) in my state. Thus, I
want to share with you some potential administrative options which the Health Care Financing
Administration (HCFA) may choose to implement to help preserve access to community-based skilled.
care services.

First, the market basket update index currently used by HCFA. understates the annual change in
the costs of providing an appropriate mix of goods and services taking place in a SNF. For this reason,
the BBA specifically instructs the Secretary to establish 2 SNF market basket index that “reflects changes
over time in the prices of an appropriate mix of goods and services included” in a SNF. Therefore,
HCFA may choose to replace the current market basket index with an index that reflects the average
anaual change in the prices of SNF outputs. Currently, the Bureau of Labor Statistics has such an index,
which, if used, could provide immediate relief to providers and beneficiaries. )

A second possible solution would be to give facilities the eption of continuing to be reimbursed
under the current transition rate or to be reimbursed the full federal rate. As you know, SNFs are being
transitioned to a 100 percent federal rate over three years which are a blend of 1995 facility specific
historical costs and a federal rate. Facilities that changed the type and volume of services after 1995 are
disadvantaged by the transition rate and would be better served under the federal rate.

As you continue to pursue proposals to ensure the long-term solvency of the Medicare, [
encourage you to carefully consider these administrative options that could bring immediate relief to
health care providers in my state. Thank you for your leadership with this important issue, and I look

forward to working with you.
Sin
’ / —
ROBERT G. TORRICELLI
United States Senator
RGT:km
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New Jersey Association of Health Care Facilities

LEXINGTON SQUARE COMMONS
2131 AROUTE 33 830
HAMILTON, NEW JERSEY 08690-1730 ;Tf; 233.233.?33‘3

June 18, 1999

Chris Jennings
Deputy Assistant to the President

or Health Policy

The White House
| 600 Pennsylvania Avenue, NW

Washington, DC 20500
Dear Mr. Jennings:

Just a short note to tell you how much [ enjoyed listening to your remarks at the
merican Health Care-Associarion's Executive Board meeting on June 8, 1999. While I
may not agree with everything you said. I greatly appreciate your candor and the very
positive and constructive tone of your remarks. '

s you may tecall, [ brought to your attention HCFA's Abuse Awareness Pilot

. I have attached another copy of the paster that local Ombudsman Programs
king nursing facilities to post beginning in early July. T firmed believe that this
sends the wrong message to providers, their employees and, most importantly,

Thank you far your consideration.

Respectfully,

,'./ William R. Abrams
President

TOTAL P.2S
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Daniel Sisto, President

June 7, 1999

Ms. Nancy-Ann Min DeParle

Administrator

Health Care Financing Administration

200 Independence Avenue, SW, Room 314G
Washington, DC 20201

Dear Ms. Min DeParle:

On behalf of the more than 500 not-for-profit and public hospitals, health systems and
continuing care providers that comprise the Healthcare Association of New York State
(HANYS), | am writing to you to ask for vour intervention on some of the most
significant issues associated with the proposed outpatient prospective payment system
(PPS). After careful analysis of the Health Care Financing Administration’s (HCFA's)
proposed regulation, HANYS is extremelv concerned with HCFA’s proposal for
implementing the outpatient PPS. and the impact it will have on hospitals nationwide
and in New York. '

Our analysis of HCFA’s proposal projects a loss of over $100 million per year in
outpatient payments to New York’s hospitals, representing a reduction of 12 percent in
outpatient Medicare revenue. Nationally, hospitals will, on average, lose 24 cents on
every dollar spent for outpatient services provided to Medicare beneficiaries. In New
York State, hospitals will see reductions of even more and. on average, will lose 30 cents
on every outpatient dollar spent. Hospitals in New York that are among the most
drastically affected by the outpatient PPS are those that provide services in some of the
most under-served rural and urban areas of our State.

As currently proposed by HCFA, the outpatient PPS makes drastic and inappropriate
reductions in payments for hospital outpatient services. We believe that several of the
proposed provisions are contrary to Congress’ intent in the Balanced Budget Act of 1997
(BBA). The following is a description of three key concerns associated with the PPS as
proposed that can be corrected administratively. | urge you in the final drafting of the
outpatient PPS regulations, to make these necessary changes that would assure that
congressional intent is fulfilled when the outpatient PPS becomes operational next year.

Representing New Yook State's N i'm'-l-’ruj'u Hospitals and Long-Term, Home,ord Communioy Healeh Care Provides



e Remove the 5.7% Across-the-Board Reduction in Payments: Rather than keeping total
funding for outpatient PPS at current levels, as is the intent of Congress, HCFA has proposed
that hospital payments will be reduced as a result of lower beneficiary co-payments enacted
in the BBA. In effect, according to the latest information released by HCFA, this would
reduce payments overall to hospitals by 5.7%. It is important that, as soon as possible,
HCFA indicate its intent to correct this interpretation, and provide outpatient PPS
reimbursement to hospitals at their current level of funding.

e Eliminate the Volume Cap: Under the BBA, Congress required HCFA to develop methods
for controlling unnecessary volume. HCFA has proposed constraining future Medicare
hospital outpatient spending through formula-driven spending targets. Because these targets
don’t specifically focus on the inappropriate use of services or control unnecessary volume,
they will also limit payments to efficient providers who are appropriately responding to the
needs of patients. We recommend the elimination of the volume and expenditure caps,
which run the risk of limiting necessary services and penalizing hospitals for the
implementation of new technologies. Appropriate utilization control policies should directly
target any providers that overuse services, not treat all providers as guilty by association.

e Provide a Teaching and Disproportionate Share Adjustment: In its proposed rule, HCFA
indicated that, although it found a relationship between the cost of care and teaching intensity
and disproportionate share (DSH) percentage, it did not include an adjustment for hospitals in
these categories. The absence of these adjustments is reflected in the high losses (10.6%)
projected for large teaching hospitals. which not only train significant numbers of residents,
but also treat substantial numbers of indigent patients. We understand that there is concern
about the data used to develop teaching and DSH adjustments and, therefore, the accuracy of
the adjustment formulas. We are concerned about all the data used in the development of the
outpatient PPS and recognize that corrections will be required in future years, as more
reliable data become available. It is essential to incorporate teaching and DSH adjustments
as part of the initial outpatient PPS and to refine these adjustments in the future as other
aspects of the outpatient PPS are also improved.

We believe that these revisions to the outpatient PPS are important in the development of a fair
and equitable reimbursement system, while clearly fulfilling the intent of Congress. We also
believe that HCFA can make these changes, without further congressional instruction or
authorization and urge you to make these changes as vou move forward in finalizing the
outpatient PPS.

I would very much like to meet with you and your staff to discuss these important issues, as well
as other issues of concern such as the absolute necessity of including a transition period for the
implementation of outpatient PPS, data issues, as well as ongoing refinements to the proposed
system. Joanne Cunningham, my Washington staff, will contact your office to follow up on my

request for a meeting at your convenience. In the meantime, feel free to contact her at 202-639-
1502.



Of course, we will incorporate all of these concerns in our comprehensive comment letter that
will also include other technical and clinical issues that we identify as part of our continuing
analysis of the proposed rule. However, we think that it is important to bring the aforementioned
critical issues to your attention now as they relate to crucial interpretations of the BBA as well as
important methodology decisions. [f we may be of assistance to you in answering questions
about HANYS’ analysis of HCFA’s proposed regulation. please contact Mark Callan, Vice
President of Economics, Finance and Information at 518-431-7703.

Sincerely,
Daniel Sisto

President

DS/clb
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Congress of the Enited States
TWashington, BL 20510

June 18, 1999

The Honorable William J. Clinton

" The White House

1600 Pennsylvania Avenue, N.W.
Washimgton, D.C. 20500

Dear Mr. President:

We are writing to express our shared concern regarding the mmpact of the Balanced Budget
Act (BBA), and its proposed implementing regulations, on our nation’s nursing homes and the
Medicare beneficiaries they serve.

Unfortunately, it was impossible to foresee all the possible unintended effects implementation
of the BBA would have on particular categories of care available to Medicare beneficiaries.

We believe the growing crisis in the nursing home industry stems, in part, from the
implementation of the BBA. If steps are not taken to improve reimbursement during the
transition to a prospective payment system for skilled nursing facilities, we fear that dedicated
care-givers may be laid off, facilities may close, access may be reduced, and quality may
decline. This clearly is not what was intended when the BBA passed.

We have been advised the Admmistration has the ability to address some of these concerns by
revising its regulations that are likely contributing to the problem, and by making every effort
1o ensure that the transition to a prospective payrpent system does not ultimately harm
patients. We would like to work with you to address this matter in whatever manner is
appropriate,

Sincerely,

Qe

it At
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June 18, 1999

The Honorable Nancy-Ann Min DeBatle
Administratar .

US Departmest of Health aud Human Services
Ilcalth Casc Finaucing Administration

200 Independence Avenue, SW

Washmgton, DC 20201

Dear Nancy-Ann:

As you know, [ am concerned about the approach the Department has taken, at
least initially, in crafting its Notice of Proposed Rulemaking (NPRM) for Qutpatient
Prospective Payment.

The regulation apparently is niot likely to take effect until at least the spring of
2000. However, my understanding is that the impact of the draft NPRM would
effectively reducc Medicare outpatient payments to hospitals by an additional 5.7%. This
reduction in payment amaunts to almost $900 million per year to hospitals.

There are a number of technical issues which have caused unexpected hospital
reimbursement issues and payments problems, but none are of the magnitude and impact
of the Outpatient PPS issue. | encourage you to use your flexibility under the statute to
resolve this problem.

I look forward to working with you and the Department to develop an outpatient
PPS payment methodology that will fulfill our policy goals and provide hospitals with
fair reimbursement as they transition to this new payment mechanism.

Sincerely,
Biil Thomas -
Chairman o



MNO.120 .l
JUN, 19,1993 3:19FM

Mnited States Smate

WASHINGTON, DC 20610

I
|
i June 18, 1999
\ Nancy-Ann Min DeParle
| Administrator
| Health Care Financinz Administration
| 200 Independence Avenue, S.W.
! Room 314G

Washington, D.C.

Dear Madame Administrator:

We are concerned about the Department’s Notice of Proposed Rulemaking (NPRM)
for the implementarion of the outpatient prospective payment system (PPS) enacted in the 1997
Balanced Budget Agreement (BBA).

With the encouragement of Congress, HCFA, seniors’ representatives and providers
ccoperatively developed the outpatient PPS policy. The new policy was designed to address 2
longstanding flaw in outpauent payment policy and to gradually rationalize Medicare’s outpatient
copayments, without imposing unmanageable outpatieat payment cuts on hospitals. This policy
change was accomplished in the Balanced Budger Act, which contained a $7.2 billion outpatient
payment reduction. No additional payment reductions were contemplated, analyzed or scored.

We strongly support the outpatient PPS approach. However, HCFA's proposed rule
contains ag additional, unintended 5.7 percent “across the board” reduction in payments to hospital
outparient departments. This §850 million per year reduction represents & misinterpretation of
Congressional intent and threatens the integrity of a broadly supported compromise. Total autpatient
hospital payments were to be budget neutral 1o a clearly identified new baseline in the law. No
additional reduction was contemplared.

Cougress clearly intended that these changes to outpatient copayments be achieved on
a budget-neutral basts - the identical language that originally passed the House and the Senate clearly
precluded any payment reduction for this poliey, While a munor technical drafting change in the
Conference agreement resulted in confusion over the outpatient payment formula, we believe the
Department has the flexibility under the statute to implement Congress’ clear intenr.

We urge that HCFA not iraplement an outpatient PPS rule which is inconsisteng with

Congressional intent, ,
Sincerely, /

DM,?,\M‘AL.“
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