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Pain bill could undo assisted suicide law 

By Wendy Koch, USA TODAY 

WASHINGTON - Congress is moving ahead with a bill that could 
undo Oregon's pioneering law allowing physician-assisted suicide 
and affect how doctors nationwide treat their patients' pain. 

The controversial bill is expected to pass the House Judiciary 
Committee as early as Thursday. 

It would effectively overturn the Oregon law, the first in the nation 
that allows doctors to help terminally ill patients who meet certain 
criteria take their own lives. 

The bill would allow doctors to use federally controlled drugs such as 
morphine to relieve pain, even if the unintended result is death, but 
would not allow such prescriptions if meant to cause death. 

Supporters of the legislation - including the National Conference of 
Catholic Bishops, right-to-life groups and the American Medical 
Association (AMA) - say the bill would encourage doctors to treat 
pain aggressively, which would create less demand for assisted 
suicide. "It's a step forward to recognize the aggressive treatment of 
pain," says Thomas Reardon, AMA's president. 

But opponents, including many health-care and pain-relief groups, 
say the legislation would make doctors more nervous about 
prescribing pain medication because they would fear investigation by 
federal law enforcement authorities. 
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Oregon Gov. John Kitzhaber and other critics also say it would 
violate states' rights. 

"How are you going to determine a doctor's intent?" asks Susan 
Winder, director of policy and advocacy for the American 
Pharmaceutical Association. Her group says a dose needed to relieve 
major pain in one patient could be lethal in another. 

The bill, revised since it was proposed last year, has gained 
considerable bipartisan support. Its authors are powerful House and 
Senate members who are determined to pass it, although they might 
run out of time to do so this year. 

The issue reflects a growing movement, at the state and national 
levels, to address prickly end-of-life issues, especially pain 
management. 

The growing interest is largely a response to Oregon's law, which did 
not take effect until 1997 because of a court challenge. It's also the 
result ofthe graying ofthe baby boomers, many of whom have 
elderly parents and are starting to feel their own aches and pains. 

Oregon is the only state that allows assisted suicide, and some states 
have criminal penalties for doctors convicted of it. 

The bill's authors say their legislation, which deals strictly with drugs 
on the federal Controlled Substances List such as narcotics and 
opiates, would not bar Oregon's doctors from using other drugs or 
means to cause death. But backers of Oregon's law say it would 
nullify what they've done. "Only controlled substances are reliable 
and predictable" for assisting suicide, says Barbara Coombs Lee, 
executive director of the Compassion in Dying. 

Other drugs would cause more suffering, she says. 

All 15 people who used the Oregon law to die last year took 
barbiturates, which are controlled drugs. 

Oregon's law appears to have emboldened doctors to treat pain more 
aggressively. 

Doctors there prescribe twice as much morphine per capita as do 
doctors nationwide, according to data for the first quarter of this year 
from the Drug Enforcement Administration. 

And last week , in what might be the first such action nationwide, the 
Oregon Board of Medical Examiners disciplined a doctor for treating 
his patients' pain insufficiently. 

Rep. Bart Stupak, D-Mich., a sponsor of what's being called the Pain 
Relief Promotion Act, says he thinks the bill will attract enough votes 
to pass the House of Representatives. 

The Senate has yet to take action on the bill, but the main sponsor 
there, Sen. Don Nickles of Oklahoma, is the chamber's 
second-ranking Republican. He could take the bill directly to the 
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Senate floor after House passage. "It's one of his highest priorities for 
this year," says his spokeswoman, Gayle Osterberg. 

Sen. Ron Wyden, D-Ore., who has written a bill that would try to 
improve pain management without revoking Oregon's law, plans a 
filibuster against Nickles' bill. 

The Clinton administration has yet to take a position on the 
legislation. 
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U.S. Department of Justice 

Office of Legislative Affairs 

Office of the Assistant Attorney General Washington, D.C. 20530 

Honorable Henry Hyde 
Chairman 
Committee on the J u d i c i a r y 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chairman: 

This l e t t e r presents the views of the ̂ Department of Justicel, 
on H.R. 2260, the "Pain R e l i e f Promotion Act of 1999." 

H.R. 22 60 makes two changes t o f e d e r a l drug p o l i c y as i t 
r e l a t e s t o the use of c o n t r o l l e d substances by t e r m i n a l l y i l l 
p a t i e n t s . F i r s t , the b i l l provides t h a t c o n t r o l l e d substances 
may be used t o a l l e v i a t e pain i n the course of p r o v i d i n g 
p a l l i a t i v e care t o t e r m i n a l l y i l l p a t i e n t s . The b i l l also funds/ 
research and education on the appropriate use of c o n t r o l l e d ^ 
substances f o r t h i s purpose. The pg&af&^s&C&nsupports these 
p r o v i s i o n s of H.R. 2260. (W^-*^ J*'? <i 

Second, H.R. 2260 states t h a t the use of contj ^ 
substances t o a s s i s t a t e r m i n a l l y i l l personip^^c^mfnitting 
s u i c i d e i s not authp^zed^by f e d e r a l law. ^ K l t l ' ^ i g h the I ^ c ^ 1 " 
Admini D t rat-roR-^x :o p h y s i c i a n - a s s i s t ^ 
"policy mat;tear, i£he Department i s concerned ,£bo out t h i s b i l l i n two 
respects i t s p o s s i b l e impact on the Attorney General's 
d i s c r e t i o n i n r e g u l a t i n g c o n t r o l l e d substances and i t s use of the 
Co n t r o l l e d Substances Act (CSA) t o r e f l e c t a f e d e r a l p o l i c y 
concerning p h y s i c i a n - a s s i s t e d s u i c i d e . 

P a l l i a t i v e Care. 

Section 101 of H.R. 2260 amends s e c t i o n 303 of the CSA, 21 
U.S.C. § 823, t o s p e c i f y t h a t the use of c o n t r o l l e d substances t o 
" a l l e v i a t [ e ] p a i n or discomfort i n the usual course of 
pr o f e s s i o n a l p r a c t i c e " i s a " l e g i t i m a t e medical purpose" under 
the C o n t r o l l e d Substances Act, 21 U.S.C. § 841 et seq.. "even i f 
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the use of such a substance may increase the r i s k of death." 
Because a p h y s i c i a n who acts w i t h a " l e g i t i m a t e medical purpose" 
i s a c t i n g i n compliance w i t h the Act, 1 H.R. 2260 creates a "safe 
harbor" against a d m i n i s t r a t i v e and c r i m i n a l sanctions when 
c o n t r o l l e d substances are used f o r p a l l i a t i v e care. Sections 
102, 201 and 202 amend the CSA and the Public Health Service Act 
(42 U.S.C. § 299 et seq.) t o authorize the Attorney General, the 
Ad m i n i s t r a t o r of the Agency f o r Health Care P o l i c y and Research, 
and the Secretary of the Health and Human Services Department t o 
conduct research on p a l l i a t i v e care, c o l l e c t and d i s t r i b u t e 
g u i d e l i n e s f o r the a d m i n i s t r a t i o n of p a l l i a t i v e care, and t o 
award grants, cooperative agreements, and cont r a c t s t o h e a l t h 
schools and other i n s t i t u t i o n s t o provide education and t r a i n i n g 
on p a l l i a t i v e care. 

The Department fully supports these measures. Ambiguity 
about the legality of using controlled substances to alleviate 
the pain and suffering of the terminally ill can inhibit 
physicians from prescribing adequate pain medication for these 
patients. H.R. 2260 would eliminate this ambiguity and remove 
the threat of administrative and criminal sanctions in this 
context. This will allow physicians to act according to their 
professional judgment in caring for the terminally ill, who are 
often in the most extreme pain.^Xl^^C-^— 

We unde 
advocating 
c u r t a i l t 
subj e c t i 
Administ 
Service 
c o n t r o l l e d 
t h i n k 
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d eciding whether t o proceed, 
an amendment t o s e c t i o n 102. 

d t h a t the American Medical A s s o c i a t i o n i s 
:ndment t o s e c t i o n 102 of the b i l l t l x a t r l ^ o u l d 
ment's d i s c r e t i o n i n en f o r c i n g the CSA by 

of the Drug/Enforcement 
t h a t the/Health and Wman 

oper use of 
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ents would already be 
,es i n t o account i n 

Accordingly, we would oppose such 

1 See, e.q^, 21 C.F.R. § 1306.04(a) ( a u t h o r i z i n g 
p r e s c r i p t i o n s only f o r " l e g i t i m a t e medical purposes"). 
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rt 
As c u r r e n t l y w r i t t e n , I^^'VCLI-, the p o r t i o n s of H.R. 2260 

addressing p a l l i a t i v e care have the Department's support. 

Physician A s s i s t e d Suicide 

Section 101 amends s e c t i o n 303 (21 U.S.C. 823) of the CSA t o 
add subsection ( i ) , p r o v i d i n g t h a t " [ n ] o t h i n g i n t h i s s e c t i o n 
authorizes i n t e n t i o n a l l y dispensing, d i s t r i b u t i n g , or 
adm i n i s t e r i n g a c o n t r o l l e d substance f o r the purpose of causing 
death or a s s i s t i n g another person i n causing death." 

This language may be construed t o c u r t a i l the Att o r n e y 
General's a u t h o r i t y under the CSA. Because the amendment 
modifies a l l of s e c t i o n 303,3 which i s the s e c t i o n t h a t 
authorizes the Attorney General t o r e g i s t e r i n d i v i d u a l s t o 
manufacture and dispense c o n t r o l l e d substances under c e r t a i n 
circumstances, H.R. 2260 could, i f read as a p r o h i b i t i o n , 
r e s t r i c t the scope of a l l r e g i s t r a t i o n s granted by the Atto r n e y 
General. Under t h i s reading, no r e g i s t r a t i o n could a l l o w a 
ph y s i c i a n t o dispense c o n t r o l l e d substances f o r the purpose of 
a s s i s t i n g i n a s u i c i d e . The newly proposed subsection ( i ) ( 2 ) 
narrows the scope of r e g i s t r a t i o n of physicians p r a c t i c i n g i n 
States, l i k e Oregon, t h a t authorize p h y s i c i a n a s s i s t e d s u i c i d e 
under c e r t a i n circumstances. 3 

I f the n o n - a u t h o r i z a t i o n i s i n t e r p r e t e d as a ban, f a i l u r e t o 
adhere t o the narrower r e s t r i c t i o n s mandated by H.R. 2260 would 
subject physicians t o c r i m i n a l and a d m i n i s t r a t i v e sanctions i n 
the event they p r e s c r i b e c o n t r o l l e d substances t o a s s i s t a 
su i c i d e . Because a physician's r e g i s t r a t i o n under 21 U.S.C. § 
824 may be revoked based on an app l i c a n t ' s f a i l u r e t o comply 

2 The proposed amendment r e f e r s t o " t h i s s e c t i o n " - and 
not only t o the newly added subsection ( i ) . The amendment would 
t h e r e f o r e apply more broadly t o a l l of s e c t i o n 303. 

3 The new subsection ( i ) ( 2 ) would provide t h a t " i n 
determining whether a r e g i s t r a t i o n i s cons i s t e n t w i t h the p u b l i c 
i n t e r e s t under t h i s Act, the Attorney General s h a l l give no force 
and e f f e c t t o State law a u t h o r i z i n g or p e r m i t t i n g a s s i s t e d 
s u i c i d e or euthanasia." Because the "public i n t e r e s t " i s a 
touchstone i n q u i r y i n a r e g i s t r a t i o n r e v o c a t i o n proceeding under 
21 U.S.C. § 824(a), t h i s new subsection would grant the Att o r n e y 
General a u t h o r i z a t i o n t o revoke a r e g i s t r a t i o n f o r a d m i n i s t r a t i o n 
of c o n t r o l l e d substances t o a s s i s t a s u i c i d e . 
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" w i t h a p p l i c a b l e State, Federal, or l o c a l laws r e l a t i n g t o 
c o n t r o l l e d substances," the Attorney General would have the power 
to revoke or suspend r e g i s t r a t i o n s of physicians who have 
v i o l a t e d the terms of t h e i r r e g i s t r a t i o n s by p r e s c r i b i n g 
c o n t r o l l e d substances f o r the purpose of a s s i s t i n g i n s u i c i d e s . 
H.R. 2260 might also authorize c r i m i n a l prosecution because the 
CSA makes i t a crime " f o r any person knowingly or i n t e n t i o n a l l y " 
t o dispense a c o n t r o l l e d substances " [ e l x c e p t as authorized by 
t h i s subchapter." 4 I f H.R. 2260 i s construed t o mean t h a t a 
physician's r e g i s t r a t i o n d i d not permit dispensing f o r the 
purpose of a s s i s t i n g a s u i c i d e , then such dispensing would not be 
"authorized by t h i s subchapter." 5 

_ ^More fundamentally, we are not convinced t h a t a f e d e r a l law 
^-^^^ p r o h i b i t i n g p h y s i c i a n - a s s i s t e d s u i c i d e would be wise p o l i c y at 
V^-BM^ t h i s time. Although the President s t r o n g l y opposes the p r a c t i c e 
^r--, of p h y s i c i a n - a s s i s t e d s u i c i d e and supports l e g i s l a t i o n banning 
TJJ\ . f e d e r a l funding of such a c t i v i t y , 6 a d i r e c t f e d e r a l ban on 

[MplZ 1 21 U.S.C. § 841 ( a ) ; see also 21 U.S.C. § 
(J 822(b)("Persons r e g i s t e r e d by the Attorney General under t h i s 

subchapter . . . are authorized t o . . . dispense such substances 
. . . t o the extent authorized bv t h e i r r e g i s t r a t i o n and i n 
conformity w i t h the other p r o v i s i o n s of t h i s subchapter.") 
(emphasis added). 

5 The net e f f e c t of t h i s amendment may be e s s e n t i a l l y t o 
checkmate s t a t e laws, such as Oregon's Death w i t h D i g n i t y Act, 
t h a t a u t h o r i z e p h y s i c i a n - a s s i s t e d s u i c i d e , because physicians who 
comply w i t h mandated s t a t e procedures may nevertheless lose t h e i r 
DEA r e g i s t r a t i o n s or be subject t o f e d e r a l c r i m i n a l prosecution. 
Physicians under an Oregon-like scheme cannot p r e s c r i b e 
c o n t r o l l e d substances t o a s s i s t s u i c i d e under the guise of 
a l l e v i a t i n g p a i n because the s t a t e law re q u i r e s a paper t r a i l 
documenting the i n t e n t t o a s s i s t i n the requested s u i c i d e . See, 
e.g, O.R.S. § 127.855 ( s p e c i f i c a l l y r e q u i r i n g a ph y s i c i a n i n 
Oregon t o "document[] or f i l e [ ] " evidence of compliance w i t h the 
Oregon Act's n o t i c e and w a i t i n g p e r i o d requirements i n the 
p a t i e n t ' s medical record, and " i n d i c a t [ e ] t h a t a l l requirements 
under [the Oregon law] have been met"). A p h y s i c i a n who does not 
leave such a t r a i l r i s k s c r i m i n a l prosecution by the State. See, 
e.g.. i d . § 127.885 (exempting physicians from c r i m i n a l 
prosecution only i f they comply w i t h the A c t ) . 

6 See Assisted Suicide Funding Restriction Act (1997) . 
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p h y s i c i a n - a s s i s t e d s u i c i d e would do more than simply p r o h i b i t 
f e d e r a l funding. A d i r e c t p r o h i b i t i o n would, f o r example, 
c l e a r l y o v e r t u r n the judgment of Oregon voters t h a t p h y s i c i a n -
a s s i s t e d s u i c i d e i s appropriate under c e r t a i n c o n d i t i o n s and 
a f t e r c e r t a i n procedures have been followedTj 

"^Xhe moral and e t h i c a l issues surrounding the p r o p r i e t y of 
p h y s i c i a n - a s s i s t e d s u i c i d e are d i f f i c u l t and are c u r r e n t l y being 
debated i n State l e g i s l a t u r e s a l l across the n a t i o n . The Supreme 
Court i n Washington v. Glucksburg declined t o cut short t h i s 
debate by p r e c l u d i n g States from banning p h y s i c i a n - a s s i s t e d 
s u i c i d e , and we t h i n k i t may be s i m i l a r l y advisable not t o 
c u r t a i l the debate by p r e c l u d i n g States from a u t h o r i z i n g 
p h y s i c i a n - a s s i s t e d s u i c i d e . As many Ju s t i c e s noted i n 
Glucksburg, t h i s i s the type of issue best l e f t t o the l a b o r a t o r y 
of the States i n the f i r s t instance. 7 For the^e reasons, we 
t h i n k the time i s not yet r i p e f o r f e d e r a l i n t e r v e n t i o n T ] 

A d d i t i o n a l l y , the Department does not b e l i e v e t h a t the 
C o n t r o l l e d Substances Act i s an e f f e c t i v e or appropriate v e h i c l e 
f o r e s t a b l i s h i n g a f e d e r a l p o l i c y on p h y s i c i a n - a s s i s t e d s u i c i d e . 
I n p r a c t i c a l terms, the CSA i s an i n e f f e c t i v e t o o l f o r banning 
p h y s i c i a n - a s s i s t e d s u i c i d e . I t i s our understanding t h a t i n the 
most common " p r e s c r i p t i o n " f o r death, c o n t r o l l e d and non-
c o n t r o l l e d substances are used i n combination; i n such cases, the 
c o n t r o l l e d substance i s used as a sedative while the non-
c o n t r o l l e d substances i s the a c t u a l cause of death. Because H.R. 
2260 bans only the use of c o n t r o l l e d substances, i t i s probable 
t h a t at l e a s t some p a t i e n t s and physicians i n states w i t h 
authorized p h y s i c i a n - a s s i s t e d s u i c i d e procedures would forego the 
c o n t r o l l e d substance sedative, r e s u l t i n g i n more p a i n f u l deaths 
f o r the p a t i e n t s . 

More broadly, the CSA i s a complex r e g u l a t o r y system, 

7 Glucksburg. 117 S. Ct. 2258, 2274 (noti n g t h a t debate 
over p h y s i c i a n - a s s i s t e d s u i c i d e i s underway i n the States, "as i t 
should i n a democratic s o c i e t y " ) ; i d . at 2303 (O'Connor, J., 
concurring) (endorsing m a j o r i t y ' s r e s u l t , which l e f t "the . . . 
c h a l l e n g i n g task of d r a f t i n g appropriate procedures f o r 
safeguarding . . . l i b e r t y i n t e r e s t s . . . t o the v l a b o r a t o r y ' of 
the S t a t e s " ) ; i d . at 2293 (Souter, J., concurring) (emphasizing 
t h a t , i n l i g h t of c u r r e n t s t a t e experimentation, " [ t ] h e Court 
should s t a y i t s hand t o a l l o w reasonable l e g i s l a t i v e 
c o n s i d e r a t i o n [of t h i s d i f f i c u l t i s s u e ] " ) . 
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supported by c r i m i n a l , c i v i l and a d m i n i s t r a t i v e p e n a l t i e s , 
designed t o keep l e g a l l y a v a i l a b l e c o n t r o l l e d substances w i t h i n 
l a w f u l channels of d i s t r i b u t i o n and use, and t o prevent t h e i r 
d i v e r s i o n t o i l l i c i t channels. See S. Rep. No. 91-613, at 3 
(196 9). The p a r t i c u l a r drug abuse t h a t Congress intended t o 
prevent i n the Act was the abuse d e r i v i n g from s t i m u l a n t , 
depressant, or h a l l u c i n o g e n i c e f f e c t on the c e n t r a l nervous 
system of c o n t r o l l e d substances. The C o n t r o l l e d Substances Act 
i s t h e r e f o r e i l l - s u i t e d t o be the p l a t f o r m f o r the a r t i c u l a t i o n 
of n a t i o n a l p o l i c y on ph y s i c i a n - a s s i s t e d s u i c i d e because 
p h y s i c i a n - a s s i s t e d s u i c i d e does not i n v o l v e e i t h e r the issue of 
d i v e r s i o n of drugs t o i l l i c i t channels or the issue of drug abuse 
f o r psychoactive e f f e c t s . Nor does i t make sense t o charge the 
DEA w i t h i n t e r p r e t i n g f e d e r a l p o l i c y regarding the "earnest and 
profound debate about the m o r a l i t y , l e g a l i t y , and p r a c t i c a l i t y of 
p h y s i c i a n - a s s i s t e d s u i c i d e , " 8 simply because such s u i c i d e may 
invol v e the use of c o n t r o l l e d substances. Furthermore, addressing 
an issue as charged as ph y s i c i a n - a s s i s t e d s u i c i d e i n t h i s way 
obfuscates the importance of discussion and debate about the 
wisdom of such a p o l i c y , and may hinder Congressional 
a c c o u n t a b i l i t y f o r the p o l i c y , which i s a valued aspect of our 
system of government. 

Thank you f o r t h i s o p p o r t u n i t y t o present our views. The 
O f f i c e of Management and Budget has advised use t h a t from the 
standpoint of the A d m i n i s t r a t i o n ' s program, there i s no o b j e c t i o n 
to submission of t h i s l e t t e r . Please do not h e s i t a t e t o c a l l 
upon us i f we may be of f u r t h e r assistance. 

Sincerely, 

Jon P. Jennings 
A c t i n g A s s i s t a n t Attorney General 

cc: Honorable John Conyers, J r . 
Ranking M i n o r i t y Member 

8 Washington v. Glucksburg, 117 S. Ct. 2258, 2275 (1997). 

Draft -6- July 30, 1999 (5:29PM) 
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July 19, 1999 

Honorable Ron Wyde* 
U.S. Senale 
717 Hart Btnldms 
Wa3Wngion,DC 205 

ICI/JO/S!) 15:40 FJUZ/UM 
P.02X09 

OREGON ZZ 
MEDICAL 
ASSOCIATION 

Dear Sroator Wyden: 

I I O - T 
J. TNOMM M M B U B , k u . 

•MMN £ •AMJMW, N.D. 
* i f 

Senator Nickles (OK) a|d Congressman Hyde (IL) hav. introdnced the '1 'ain HpiirfProMoHon 
Act of1999,' which a ctfbucs the fisderal debate Over tit; controversial Oi tgon W pemuttav 
physician assisted suiade, twice approved by Oregon voten. Propuanxts have Suggested the new 
hill will improve and 1 nhaocs "pain managemmt" duoughout the country and directly neater 
Oregon's unique kw ^3 you know, OMA opposed the 1998 NickW H t&c vesica based 00 its 
implications to approj niae pun mraagementfor termmflUy illp«tients m l 4ef otentUl ftw 
physicians to fac« erii tnU, charge^ adoomiatrative peoaMea qad Uns ofljcnvsufe. 

The OMA cantarues 
nnpHct on q>propriat( 
of this, the Oregon 
Regvdle» of one's 
tails to resolve 
1998 bin. Those cone Btns 

I. 

2. 

1 Schwartz, U.S. Departromt of Justice,: 
1 Deputy AG David Shaman stated that •',...£ 

[ not intend the DEA to interfere in matter of! 

|jiave these same substantive eoncenu regarding the 1999 legjslaxian and its 
— J I cal treatrncot, not only in Oregon but faoughc >ut the country. Because 

Association oppô og tke 'Pain ReHef Pronuati an Ac of 1999.' 
oo the issue of physician assisted suicide, tb 1 Nick WHyde legislalion 

of issues nised by a. vunety of nadoQal acgztuxt dom t̂ lat opposed the 
are as follows: 

Controlled 
indications ar e that 

In a letter to Jo 
Substances act, 
Congress not onl; r £ id not intead the DEA to interfere in matters of s^ta l»> *r but tiwt u 
intended to oddre M) a oorrpletoly cfiffero* problem, the so-caDed' war on d rugs.' The Supreme 
Court long has te m pxized that "direct control of medical practica iu - he Sti tes is beyond the 
power of the iodi r$ govemmetn." 
If the Departmen t of Justice is mifaoiued to rule whether prcscriptio 1 of pi in medications is a 
"legmmate medii a | pmpose" we can only conclude that it must adopt iede al regulaftoos to 
detennine the stijndard of medical caxâ  which may directly conflict' vith st se responsibility for 

4. 

standards otpnt tiee fin aid of life eve. 
3. The OMA conci rs |with Thomas A. Conatantine's oudine of the pro. *dar»l upsets ftw 

detenniJincci ot a hwlaiion of Ao CSA as outtmed in his letter to Cc ngrassman Hyde and 
agrees that any f rescriptioa which may have a double eficct"... .wo ild add a now and differenx 
gppUcwon of &; CSA.... H e DEA would have to examine the &£ boa » case«by-case basis 
to datcrraine rfwr a physician's actmns conflict.,. ."" 
Congrass has thi: Ijpgitiniate ainhodiy ID caasidcr whcdicr federal lay should outlaw •"physician 
Moisted suicide.' We hove no quarrel widi lagislntirm wfaidi would 
proKilni Oregon s kw: howew. fts Nickka/Hydc MMi'm^i ipt*i behind the 

dearly sad directly 

NOIIYlSISaT HIIYHH 9Zfr8 069 ZOZ ZO'-Ll 666ll0Z-rinc 
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7. 

Hado&ed » copy of d ir |og»l count's «aly*u of the w^Hcawas ud in psct qf tbe "Tin Ralicf 
Promotion Act of I X M v t t o a t ^ u m M d t t ' m m H & b y * * bUL Werecogiize tfaat 
many interest guupi have ggoed off on it is mlapiovcincor and enh< ac<m«nt of appropriaie 
pain nnsa«emcat >«i hk wiMuaary "anoT for bô rice, but wo bdieve it is « ^ advised « d 
dao^usptecadsid^chwtUiioincRhannihnge^ibrifaetretfBM We would 
spprtoate yow wppjaffcr opposing this tegistatim^wittbelia|ipyl^JcapopdtoatviiUB*tw 
you nwy have. 

Smcarely, 

RxdbsrdO. Kiocade 
Froidtnt 

cc: Senator Gon bii Smith 
Ittpii mmati ^DavidWu 
Supnamath e 0™« Waldan 

no/eoo'd 8̂eo# 

curtain of iaiprov Of "pain rnanagrnmit" and, in our opmioo, fafls in 1 hg an ia as well The 
Associetmi betir A ibe currmt proposal win also have a chilling afie et ott 1 ggre&5ivs pain 
maaaeeman and «Ould si«<« authoriiy to fedenl, state, md Ioc«l Uw m&rcament eifficials to 
iovĉ tiĝ e and cU cqeminc a physician's stale of mind when prrsciibiog mad ications Which 
could cause a pat art's death. 
The Nickles/Hydi WB would establish for the fim tims faderal authmitymiletcnninethe 
atgndnrd of piacn sd which hss hiatnrieaPy been Irft to die states. On July 14 die AMA stated 
before the Coostil attm SubcamnBttee af Judidary (reganfinjthopmjwrolBsafstBteand 
fiwleial govemnis H on HR 4006), *̂ o federal action is needed; tbe * atcs mfc addrcwdng the 
issue of assisted 1 uipde through thair legislatura, timi medical boan s and thieif caurta." 
AMA went on to i^ / l t ia the state legialaturea,thiwî  the police p rwera, tfjat dctonune the 
scope of medical br̂ ctice. State medical boards are laiivmaljy authc rizsd ̂ y their state 
statutes to investigate reports of improper prescribing ss possible cvii ence iupporting 
susponsioa or T̂ V icadoo of a physician's license to practice medicine This) ia the purview of 
the state." j 

6. In regard to the al •ill ty of pfcyddam to idy on state standards, die terras a^mteot of 
Nickl«VHydc fly n the Ssce of previous ohjecoons to fedenl legtsltii u4nch ire best stated 
by the 199% i m vm// of the AMA,"... .th» AMA believes that opai ding dw DEA's audumiy 
in this matter ^o\m be an imicccpMMe fisderal itttrusion overmaBeel afsUfnlawT^ardiai 
the pnetica of mi di dn*.'* 
Hie new legtslatii n does wtf add new pranetiflD fix Americaa physic iaoi. 
ntabHshea in ^ Uw, rssulanon and eofoice^ 
Justice or the DE \ to dtftermine an » case by ease basis whedur a pi ysida^ has violatrd the 
federal law. Ilis Bi| onprcccdaited expansion cf govenun«r po^cr; nd i* ̂ oc t w 
significant and vi rym^ iiitaipietalians, which will place phyxidans in the 1— 
their practice in p 1 manageniort if a pahaot 4w 

istnd,it 
Dopartmiaiti 

ipcĵ tttoti ofdeftndinv 

Rnptesartatiw Earl Bha nenanbr 
ReproentaiivB Peter D^azb 
Rflpnoentairve Darisne Boolv 

NOIIVISISHT Hnvan 52̂ 8 069 ZOZ tf0:il 666T.0E"inr 



mn- in nn 
- JUL-22-1999 

13=55 
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Pwu A- CaM«r«» 
TMiM> U. CmMr 
Tfcotfit#M, CeMtey 

SEH ROD VYDEX - PC 
OREGON MEDICRL ftSSN 

COONEY&Cl l IW,P .C. 

«M S.vr, r.OA A reuse, iuh* M 
•wo—< on rTjtx 

C*»>= 

Jfujy 9, 1999 

PERSONAL AND C< )1 fflDKlvnAl. 

Mr. Seott Gallant 
Director of Govcrnmajitfl Affkln 
Oregon Medical Auociation 
5210 S.W. CorbettAvsijoc 
Portland, OR 97201 

Re: Federal I »• T. Rrlirf Promotipn Act of 1999 

Dear Scott: 

The jnmKUtt Of 

ri/jy/D!) n:4i r m / 
P.04/09 

-Mm 
«rDifiita«rcaiWBUli Mr 

Ji. i n o - i m 

of the federal govcmn ent 
Ffevaition A a af 1998' 

« nficr Compared to 
Controlled Sututanscs AJfX 
to r̂ Bulate th* praetioB 

HO/MO-a *8eo# 

Quaettea Presented 

frxanaiSon Act of 1999 raise similar legal iasu * regarding 
to ragulate thn practice of medicine as did the 

h s comBapondence to ffaBew up <ui our ianial JUZMI 23, 1999 analysis of 
the Federal Pain Relief Promotion Ad of 1999 (S. 1272) vrtflch was in rodut ed by Sennnr Don 
Niddes (Jt-Olda.) on Jur e p , 1999. A similar vcnfon was introduod in the House by Reprcscntative 
Banry Hyde (R-Dl.) (B.: I. 2260). Hw main purpose of ihcSC bills U to de ine 
medication is a Icgjtiniati t̂ tdical purpos aad to prohibit dispensing o£ cot trol 
purpose of causing the dfiarh of in individual, Contniy ID earlier oppo: itum pf Stmilar propoiad 
legislanon, the American Medica] Aflsociarinn (AMA) appantntly supports passage of this particular 
Ml. Coosequcndy, you * anted to know wfathe' the current bgisianve prop Mal radically difEera &om 
oaiiiorWUs addressing ihi i ĵ aue (which would explain the AMA's chang* in pontjpn), oriathoAMA 
nowsariplyooiaradiatnc epfier sudemans whi£h quefldancd the authority < if the federal government 
to regulitc direcrly the |kraeticc of tnedidnE, 

Short 

proposed legplction, the currait lepslattve 
ndsea ahmlar legal issues regarding tba aothodty 
medicine. 

pfoponl to amend the 
of the fbdcral govwntnent 

the authority 
lethal Drug Abuse 

N0IXV1SI33T HllVaH SZ^8 069 ZOZ IQ'-Ll 666T.0E'inr 
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COONBYACIW^P.C. 

Scott Gtliant 
Page! 

In July 1998. 
would have protdbtted 
of an individual.1 Al 
subconwunee The nndn 
aggressvi palliaiiva can 
PEA into sine regulaxi 

OSih 
amended the Controll 
Adminijtration (DBA) I 

SEN m mn - u 
OREGON MEDICAL ASSN 

Dbcoseiott 

of Congreo debated the Lethal Drug Ab ite Ptevortttm Aft which 
isingofacontroDedaubstancewi'thMpuipo»eoiaux*lnfl the »u|clde 

hal time, the AMA totified opposition to the fain before a House 
n Cancans voiced by the AMA were diat tbe bffl im&t discourage appropriate 
-1 and thai the le ŝlation rrpresented an unacccpt l̂e ibdera] intmiicm ofthe 

)ul of the practice of medicine.4 

ncmben < 
tt epspen 

P. 0 5 / 0 ^ 

kbongrcu, 3d Session (Jun. S% 19911), SpccfficaAy, the bill would h*v« 
^L*Baneee Act to sun- ihat a physician's Drug Enfon tomcat 
cense could be icvoted upon a finding that tba phyvidaa: 

ha* intentionall) dispensed or distributed a controlled substance with ^purpose of 
eausmg, or assis tng in CCiuing. the stiiritb or euthanasia of an} bdtvi Ud. txcgpt 
that ihisparagrtmi dot* not apply to the dtspwing or dtsrributi nof i controlled 
svbsiancm for t) vpitrpoj* atleviattrtg pain or discotttfart (am n if tl e use of tha 
cDnmjIled sub* snce may increesc the risk of daazh), so long « tb; oontroUal 
auhsiaiCT ia not i l y diapensed or distributed for the purpose of eaawng. or assisting 
in causing, the d ĵth of aa mdlvidua] for any reason. (Emphasis ailded.) 

1 Healing on HR * 006, before the Subeonunittee on the Constitution ofthe Hbuae 
Cmnmittee on the Judidaxy (Tul- 14, 1991) (preaenied by Thomas SL Reardon, 
to palliative care, the Al 4A stated thai: 

(U]nder the tenn i ofH.IL 4006, aggressvc dnig therapies ftwr pabi 
become wtamatiaUly suqwet Physidaiisanfonty human and will go 
to avoid a. Depa tmem of Jusnce investigation . . . as anyone wovld 
of Justice investigation, wluch under the terms ofthis trill could bq instigated 
individual, eould 

ippropiiate p&lli 

Kegarding the proper 
Attontcy General's Jum 
controlled Subsianoes 
who are in compliance 

rc I H 

Any 

ifoi k^aphy«ioen'»(l)lo3a of federal DEA llceise 
comoiled Mibata x ee; (2) ttvdusion firom partlcipatian in the Medli are 
programs; and C 3 possible cnmiaal prosecution. There is no quei tion bflt 
4006 would afftx t pliyridan deciaunwnsking snd heva dia pwwars i 

iitve care. , 

other raadii tgl makes ths DBA 

of Stsxe and ftdenl govemmenta, the AMA 
1998 opinion which providad thai neither the 
or its legislative history supported the Act's 
stare law. The AMA stated that: 

an arbiter ofthe practice < 
It isth* tt*t«= le^alaturu, xhraugh the j 

NoiiYisifjaa HiivaH 

MD). With reapaet 

man̂ geraem will 
" to great lengths 

A Depanment 
r -byany 
prcscribu^ 

aî d Medicaid 
that H.R. 
ofcbiUing 

concur ed v«th the 
languigc ofthe 

abplscadon to phyaldans 

oftnedldae. Tins is as 
pbUce pBwan, that 

92^8 069 ZOZ llO-LX 666T.0e -inr 
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CoasnsY i C u w , p.c 

Scon GaJlint 

Mow in 1999, 
idcmicil to urlter legi 
Substanon Act would 
purpose for dispensing, 
autliarna intaRdonslty 
of causing death.' 
controlled substances 

f Sea determin* the 
authorized by 
possible svidenoe 
practice medictn 

m m mn - n 
nPEQON MEDICOL fiSSN 

Ci t^csM ia raviiid^g this iaauc whh the Pain Relief ̂ roluJtion Act. While not 
illative proposals, the bin dfretivdy has the tmktSmx*. The Controlled 
* ^nendd lo stale that allcviatirg pain ordiscomf m is i legitimate medica] 
, diatnbuting, or adnunistering conirollad wbjtanc es, bv t ihe bill would not 

dtippstng, diatnbuiuiB. or adinirustering cnntrolled e tbstu ees for the purpose 
Stm dy put, the biU would prohibit the Current leg] J praitice of ptMeribtag 

ptjirfuam to Orcgon'i Death With Dignity Act 

t h ^ 
universally •pc of medical practice. State medfael boards ara \ 

1̂1 ftale Statute* to investigale reports of impropi r prajeribbig a* 
i|upportmg suspension or J evocation of a physician's license to 
This is the proper purview ofthe state. 

l i m n h:42 PJH/I 
P.06/^9 

Congreaa, Isr Session (Tun. 23. 1999). Instead ofameitdinjr the 
fy* disciplinary action (as wtkfbrtnerHJL 4006), this bill 

a S. 1272, lOfith 
which sets forth grounds 
the fegiatration raquirm ieeu Ibr a DBA Ucaisa io state 

UL 

For pmpoaes 
or discomfort 
puxpoae fbr the 
that is consistent 
inCreaS* tba rislt of 
dlftribuliiig. or 
or assisting 

lafihb 

T Ai a direct attempt to 

NatwithstandBng 
is consistent whlji 
no fbrea and 
euthanasia. 

Oregon's law. the bill States: 

j iny othar pravuean ofthis Act, m dctcmining wbe her e registraion 
tl iDie public interest undar this Ad, the Altomey penemi shall give 
e ntci to State law axuhorizing or pcrmining m ustcdj suicide or 

(f)or local. Stab 
controlled 
investigation 
aaeoiimiodrta su 

medical 
substance 

Act mdonyrtgulaUnfiS to implement this Ac t. allelvianns pam 
ihe usual course of profiessionel practice is a 2 igitimisc 

itsperuing, distribution, or admmistering ofa coi sroUe 1 
with public heahh and safety, evei If che use of sucl, a sut 

let f death. Nothing in this section outhcobes mtemi malty 
ac tntinXDlr]( a costraDed aabstsnce ftir the purposi of 
-^—pwoD ie eauaing death. (Emphasis added.) 

reau 

proviMon 
would amood 

aul stance may 
dispensing, 
sing death 

Finally, the education pi p jisions ofthe Controlled Substances Act would be ex panded to include 
programs: 

and Federal peraomiel... on the naeasaaiy and leghuiuie wc of 
' pain xnanagemeat and paffiadv* cere, snl means by which substmceeln 

ard actions by law wiTumunspt 
uaeL 

penomuei may 

N0IIYTSI33T HITYaH 52^8 069 zoz 666i.oe -inr 
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Page 4 

SEN m mn - u 
QREGOH PlEDlCOL fiSSN 

Upon imroducti' ir̂ j Swutar tfddas tadicaied tbei the Housa 
to support the bin.4 Bca ux the atmrtf ItgisUtivc proposal to amead the 
raises sunUar legal issu ujjas those found in in earlier bill direcdy o 
appears to have depaned Item ha views which lougftt to protect 
support the role ofthe rtjrta in detennintiig the scope ofthe practice of 

07/JU/n 15:42 F.UUf/ 
P.07/09 

ofDdc(Mas ofthe AMA voted 
t̂antrelllBd Substance* Act 

direcdy opposed by Ijhe AMA. the AMA 
- paffiatjve care and 

madujine. Both the threat 
against appropriate p&llfative eve and the traditional rote ofthe states rejnain î i the current bill. 

With respect tc palliaiive care, the axuhorfty ofthe DEA to regdate the legmmate use of 
controlled substances > /ould be expanded under the 199P Act SpecafiO Uy, th* Act provides that 
alleviating pain mthcisual course of professional practice is t legnhrm ie mJdicaJ purpose." and 
authorizes agency nikm ikjng to tnipluueut xhis new federal definition. PUJ therqorc, the Act creates 
prasrama 10 tr«j*n law âforceoicnt ptssonnd (bath federal and nonmdenl personnel) on the 
**Iegjtimaie use of oontro Had substances in pain mansgemeni-'' A lagieal co itacquLioe of fed^l 
expansion into dettnnini ig standards of care fbr pain management would bt closer scrutiny of clinical 
dcdalom to admimxer p medication when those dadaons may increax the risk of death in order 
to provide odaqutto eon fbjrt of thopadeot. As the AMA rightly pointed ot t in 1998, pby«icians may 
think twice about am Ttssive drug therapies for pain managenwtf due i|o fear of fedenl 
investigarions. The AM> alao pointed out that states are beginidng to adopt guidalinas for paUieiivc 
care and this type of pn rpgsed Isgislatior could undo such effoita.1 What would happen if a state's 
(egialaxive s t n W a «gJ rding palUatrve care confiictad with rvlea adopted by the DBA? AX the very 
least. «• debate would be aipated about the preempcion Of die state Standards by the federal atanderds. 

With respect 10 fiat* regulation ofthe practice of medicine under this 1999 Act, the fcdetal 
Depamnent of Justice (through the DBA) cl*ily would become hivolvrd in the creation and 
enforcement of niks gc venting when dispensing pam medication is a IqutimnU medical puipose.' 
Furthermore, the Act s icciflcaDy msmicts die Attorney General to igno e state law.7 Granted the 
main consequence of tl e jAa efltcttvely would prohibit pbysiazn-astist ad suicide hi Oregon, but 
another consequence wi iuld be that the ftderal government may create pi m management stardarda 
** " "l —_=- odatftig nam efibrts to addnss paSiŝ ve care In t icory« under the Act only 

ajjithoiity to decide what presattnng controlled sal eanees is fbr a legitimate 
t direct Bodend involvement in setting nandardi of mjadical care. From a 

that direcdy oenfiist wit! 
the DEA would bavothi 
medicel purpose. This 

4 Statement on 1 raroductinn of Pain Relief Prontotkm Act of 199 > (Ben. Nickles) (lun 23, 
1999). 

solenneesii 
rdi of medic 

9 S**. OR5 7̂7.474 (stating that a physidan shall not be sut ject ty dtsciplmaiy action 
ty the Board of Media I gaoutdnera for prwenbing or adnrnustermg oonytJled substances in the 
course of traatan»at of 1, person for intractable pain). 

4 S. 1272, Scctiim. 

Sacti M, 

.101. 

.101. 
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Scat* Gtlkflt 

ĉ onffitmionaJ pcrspect vc, direct conlral th- pr^tic- of m W i ^ tr-Xior* ly » ^ tc«. »cft up tn 
the abdes under then police p o W Ev«i the Controtled SubatanSAct^quimi thTfiSLi 
govmunent to take ii to .ocount state law ' But here, not only does tfie pressed bin expand the 
DBA s authonty to cgulate the practke of rrnxfldne, the bill nJicidy requires the federal 
Rovenanent to ignore tttte law altogether. Again, in 109a ^ A M A abongly mged Congress to 
reconsider the wisdom »f making the DEA -an arbiter ofthe practice of medidne." TWl bfll does hut 
what the AMA cautioi ed agatnat m ] 991. 

Putting aside 
Dignity Act and physidi 
care standards and give 
investigate the legxtTrnajte 
government in the 
Controllad Substance) 
government.10 

Caneluaien 

i ie moral and ethical conaidention* with reaped to Oregon's Death With 
» n̂ oasuftad uoide in gmttal, the recent frderaJ proposal to legislate palliative 

oithority to ftdaat state, and local (aw enfhrcame nt ofBetali to monitor and 
i ieluse of controlled substances in pain management di ally puts the fedesal 

busin »s of regilsdng tha practice of medidne. Neither t ie cm rent language of the 
CMM-AJ An nor the U.S. Supremo Court support fhis rple fbr the ftderal 

»21 u.s .C 590: 

UitH^&aXts. 268 U.S. 5, Ig (1924). 

sptea: 

mtantoethe part 
nclud ng criminal 

No prnvisioix oft os subchapter shall be construed as mdieatmg an 
of Cr>ngr*B« to o =cupy th* .field bi which that pfoviaion opwatca, 
penaltiea, to tho < Kcluaion of any State law on the same subject matter which would 
otherwise be wihln the authority ofthe State, unless tho* is a positive conflict 
between that pre vifion of this subchapter and that State law so that the two cannot 
consistently atan̂  tjagether ' 

deft prevent Congress from enacting new legislapon ̂  hich would create 
•tat* l*w. even the &ctors considered In SEA rcgutration are supposed 
law. For example, in registering phyadena in order toj permit them to 

OUtribute controlled subitancef, eonddention shad be given to "compEse =e with applicable State 
and local law." 21. U S (§823(bX2) and (cX2). This bill completely ign< TCS state law 

While this provision doe i 
a pontiw eoRffiet with « 
to take into account stati; 

ID 21 U.S.C. J90: 

l/HB'J XY-\\ 65/05/10 
tTo/800"a mo# 

; 21 U.S.C. §823; Undar v. Ifoi ted Sttaaŝ  261 U.S. S (1924). 
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Page 6 

Flcaae let ui 
Pramotion Ad of 1999. 

MABrtnab 
cc; Thomas £. Cooiby 

m m mu • n 
OREGDN MEDICRL ftSSM^ ^ 

know if you have further questions or concerns rpgarding the Pain Relief 

Sincerely. 

limn 15:43 P.OH/I 
P.09/09 

MM 

no/eocra âeo* Noiivisisai HnvaH 

TOTfiL P.09 
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T 

EJUJER EHRMAN WHITE & MS^JUlf E 
A T T O f c ^ E Y S 

July 21.1999 

K/a Facsimile A 

Buildiog 
The Horu Ron Wydĉ i 
717 Senate HwtO 
Washington, DC 20j51]O-3703 

y/JD/D!) n:u rum/ 
EI002/UU4 

PALO ALTO 

D.C. 
MaXD tana 

SpKurom 

95176-0061 

Re: S. 127:5, The ,,Paln ReUef Protnotfon Art of 1999" 

Dear Senator Wydei: 

On behalf of dicnts who are deeply eoncemed with Senate r KTiel des' recently 
proposed Pain Relic 'Promotion Act of 1999 (the "PRPA"), S.127 2,1 write to bring to 
your umnediale attc ition a particularly troublesome effect wrougl it by the biU as 
currently drafted. A s this ftttn did last year with respect to similar proposed legislation, 
we have analyzed tl c legal implicaniuns of die PRPA- While we have pot yet completed 
our analysis, one as] >cc* of it is glaringly appaient and deeply truujblmg the PRPA will 
subject physicians ti > criminal prosecution with respect to the medically and ethically 
'difficult decision m iking process that they must engage in when providing care during 
the often painful end of life period We believe thai thu dangerous corjsequeucc of the 
PRPA needs to be bjmught to the attemicna of your colleagues wrti lout delay Fortius 
reason alone, as dis :u«sed more fully below, we urge you to use a 11 means available to 
your office to defea: $.1272. 

Ia short, die legal eflbct of S.1272 is at odds widi its hmoc uous iounding tiUe. 
Although proponcn s of the Icgislertion purport to have included z ew itjatutory support fbr 
aggressive pain nuu lagement, its language cxmmndizes 4te decudpn making process at the 
heart of the practice of physician assisted suicide that was approved by the citizens of the 
State of Oregon. V nthcr, if enacted, S.1272 potentially would expose to cnminal 
prosecution physici ms in every state who prescribe para, management mugs in dosages 
that they knew woi Id or eould increase the likelihood of the patient's death. Moreover, 
because the PRPA" • proposed amendment to the Controlled Substance Act (the "CSA") 
idoes not imbue the U.S. Drug Enfbrcemeut Agency with any additional poweis to enfbrce 
the PRPA's new re luixements, such enforcemesit will fill upon state and local authorities 
with no medical or palliative care expertise. This will icsolt in the possibfliry of 
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proBccutajrial lmidsifi|it being applied to complex end of life and paDiativ e Caie medical 
decisions. Knowing this canooor help but color tha decision nwidng of every pbysieian 
who provides care in what arc often both xoedically and ethically difficult circumatanccs. 
This aspect ofthe PB PA emerges when the subtle language of S,1272 ia read m the 
context of the entire egulatoiy regime governing federally controlled substances. 

i 

As mentioned above, the bill carries the effect of cmnisali 
currently made avail ible to physicians in the State of Oregon by 

of action 
if the democratic 

ich itself is 
controlled 
The ability 

tiie drugs 
found in 

process. As ytm lent w, S.1272 is drafted as an amendment to the CSA, 
drafted as a broad pi oljiibition on the distribution and dispensing ojf fedi 
substances; specific; Uy, Section 841(a) of the CSA cantams this piohil 
ef physicians to use stjch federally controlled substancea — wtrich inch 
necessary to case thi pain of patients — in the course of their prw itices 
Section 823, a so-ca Ucd safe haihor for the medical profession. 

As cuncntly drafted, S. 1272 adds to the end of that safe hs ibor section two new 
clement̂  of law tha, when read in the context ofthe CSA, radice ly a êct tbc ability of 
physicians to practi» medicine. First, the amendment inclndes tl̂ e deceptively 
physician-fifiendly < upport for aggressive pain management that 'jxnay increase the risk of 
death." The amend ment next adds, however, a provision removing from Section 823 the 
use of such federally controlled sobstances to intentionally cause or assist in the causing 
eff a patient's death. This notion of intent, and the unclear manner tn Wliich it is used in 
S.1272, is paiticiila rly troubling for physicians, whether or not they plan to engage in 
physician assisted i uidde. Legally, intent is considered to be estsblisl cd where there is 
knowledge that the death is substantially certain to occur as a res ult of the conduct; 
however, intent als a can be found where death sbould have been reasc nably expected to 
occur as a result of the conduct. The PRPA would nundute that jthosej difficult, subjective 
questions be resoh ed hy the cnminal process after the fact. 

Thus, the P IPA not only removes physician assisted: i the safe harbor jfuiddc ftom' 
section, it also woi ihjl leave physicians exposed to the general criminal penalties 
associated with Sc ct̂ on 841(a) if they potentially should have known pat the dosage they 
presenbed would: ef ult in death — even if their subjective inteqt in fact was to provide 
palliative care. B; comparison to this unclear new standard, ph ŝicia as' actions 
previously have h :ep kicked out of the safe harborpiovision and into the general criminal 
prohibition only if their dispensing of federally controlled subst ances occurred outside of 
the usual coureo of their profeBsional practice. The PRPA woul d hav B prosecutors 
intervening in the cote practice of medicine 

Professor (Jrentlicher, Director ofthe Center for Law and Health at die University 
of Indiana Scboo] of Law, has caotioned that since such intent to cause death can ba 
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Ml dose ordered, the potential exiata that physî isns 
0 iyeais if the local anfhorilies view, in 
as excessive. 

i retrospect, 

• The PRPA prov ides little assurance that aU of these state and local Uhormes 
anned S h new pS.a s ^ an area they've not previoudy been aak^ ̂  P ? ^ ^ 
^^theprop^iewfi^lawinafairornmformmaimeT. S^TZ mclndes 
iX^t io^forthc ttomey Geneml of tbc United States to create educ ition and 

u^Sco^txSlcdsub, ances in pain m^gw^t ^ d p a m n ^ e f S T j " 
casendal element in di rtfrguisbmg a physician's legal use of fUnd * 
Si^iices from a crir linal use is the intent ofthe phyaejan, local ajdhoripes with only 
S e ^ e y S ^ ^ u c a t i o n p r o g r a m as b a c k g r o u n d ^ f f ^ f e S S * 
^ ^ A o u ^ t t processes of formally, medicaUy ^ f ^ ^ S ^ ^ 
S^sful and often to c^ensitive decisions made at the end of a pajent S Itfe - aU in * 
Syveiledcffortto aflfect Congress' social policy through a c^eisome new 
regulatory regime. 

While the is™, of physician assisted suicide is being debntef ̂ f u s f y i n state 
houses throughout th. > neW, one consideration in this debate has jroay^d 
^ S t Z ^ e c m e n : no one beyond the Beltway ^ ^ ^ Z J ^ Z 
sccond.guesTing pby ician's decisions on the provision of m C d i « ^ t ^ v i « t e * c 
p e T o f S r i r S t i y mpatients. Y e t . i n e r i m m a f c f c g [ J T ^ ^ M 
Lkmg process embi rked nponby ftp physics and her p^ent ^ 
S S ^ S w i t i e . to review those decisions after the feet - flint is exactly what the PRPA 
proposes to do. j 

l not only the will 
care to dying 

can be 
the dosage 

Wc urge you .lefrat this proposed legislation before it undepmneS 
of the people ofthe State of Oregon, but dso fl»e provision of gooclpam|< 
patients nationwide. 

cc: Todd G. Glos m Esq. (Portland Office) 

Very truly yours. 

Nicholas W. van Aelstyn 
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Dear Senator Nickles 

0 

The Amedcaa Medici il Associudon (AMA), feprescnting 300,000 physidan and medical 
smdeot roembers. is p leased to be able to support S. 1272, tbc 'Tain RelirffiromouoD Act 
of 1999." 

! The AMA, as you km >w. is sqnaiely opposed to pjnysioan-aasistcd suicide aad bdirvca it 
is antithcricaJ ro tbc r ilc of physician a» healer. We Btroogly advocated against the Oregon 
public initiative thai ] as legalized physician-assisted suicide id the State] Nevc t̂bclesv we 
Have found past feder al attempu to control such activities to be an unacceptable intrusion 
of federal goveramer c ipio medical dedaion-makufg,' widi the potential tp cbillj . . 
appropriately aggress ive palliative care for paUents,.particularly at the ei d of life, . 

Physicians have been deeply concerned that such,legislation must tecogi ize that • 
aggressive Ueamieat of pain darries with it the potential for increased rise of death, the so-
called "double effect" The threat of criminal investigstum and pmccut ion for fully 
legpriinate medical dicisions is unacceptable to die AMA. j 

Thus, we are very pi oaed to note that yoar bin would recognize the "do Able eftfecT as a 
poteniiul consequenc c of the legitimate and uocessaxy <ue of cootroQed i lubstancea in pain 
management, and ex >licidy include this as a provision of che Coatrolkd Substances Act, 
This is a vital clemei t in creating a legal eovironment in which physida is may administer 
appropriate pun can for patients and we appreciate lis inclusion. 

! Under tbc tenns of the bill, in detennining tbc "poblic intemsr," the Attc mey General 
. would give "no foro: or effect" to any state law authorizing or permitting assisted sojeide. 

when evaluiOuig DE fV regiacrarrts. We do not view this u aft expansion of DEA authority. 
We believe your bill takes the correct approach in addressing assisted si icule j nimarily as 
a question of the "public intcreat" rather than as a law enfbrcancot eva caticmof 
legitimate medical d (ciskm-maldng. ' 

:cone sn We have some 
education and 
shonld be fine-ruaec 
activities would be 

regarding the language of Section 102 of the bill, legarding 
training praframs fbr law cnSarcemeai personnel. We believe bis language 

to make explicit that low enforcement investigacrve and enforcement 
ijcqarred to recognize and abide by the language of Section 101 

recognizing the legi imate use of controlled substances for pain management, even if such 
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use may hasten death 
and clarify this 
include input from physicians 

Wc look forward ro working with you and your sifl)ff to strengthen 
piovisibii and, ftxnher, to assure that devclopmenc of the 

regularly engaged in a pain management ] 

We greatly appreciate 
makes a strong statwn̂ nt 
inoppropriate fedenl i 

Respectfully, 

the time and care you have demonstrated in crafting 
,. at against assisted smcide. while nrimmizing the 
j ttjjuiion into patient cans decisions. 

E . Ratcliffe Anderson 
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The Honorable Tom Bliley 
Chaiiman, Committee on Commerce 
House of Representatives 
Washington, D.C. 20515-6115 

Dear Chairman Bliley, 

I am writing to provide you with additional information pertaining to Oregon's 
compliance with the Assisted Suicide Funding Restriction Act of 1997 (ASFRA). 
Secretary Shalala and I remain committed to ensuring that Oregon complies with Federal 
law and that no Federal fiinds are spent on physician assisted suicide-related services. 
The Health Care Financing Administration (HCFA) has performed a review in Oregon to 
ensure the State's compliance with ASFRA. We expect to complete a similar review next 
year to ensure continued compliance. 

As I indicated in my letter on April 6, Oregon identified $99 that had been 
inappropriately spent on physician assisted suicide-related services in 1998, and I 
immediately required Oregon to refund the $61 in Federal expenditures. Further, in order 
to ensure that Oregon was in full compliance with ASFRA I also directed my staff to 
verify Oregon's assertion that only $99 had been spent for physician assisted suicide. To 
that end, HCFA staff performed an on-site, comprehensive audit of Oregon's procedures 
for processing claims for physician assisted suicide-related services. I have enclosed a 
copy ofthe results of that review for your infonnation. 

In the course of completing this work, HCFA staff identified $2,334 in Medicaid 
administrative expenditures for physician assisted suicide-related services beyond the 
original $99. Specifically, these expenditures were for salary and payroll costs in 
addition to the rental ofa post office box. Upon learning of these unallowable claims, I 
immediately directed Oregon to refund $1,167 in Federal funds through an adjustment to 
their Federal expenditures for Spring 1999. The State has already refunded this money. 
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HCFA will contmue to closely monitor Oregon's compliance with ASFRA. As a result of 
our review, we have identified additional safeguards that the State must adopt to ensure 
that the State does not claim Federal funds for physician assisted suicide-related services. 
These additional steps include earlier physician reporting to the State of persons intending 
to utilize these services as well as clearer pharmacy billing instructions. In addition, 
Oregon will conduct an annual analysis of Medicaid claims to ensure that no Federal 
funds are claimed for physician assisted suicide-related services. We will work with 
Oregon to ensure that these steps are implemented. 

The President and Congress have been clear that no Federal funds should be used to pay 
for physician assisted suicide. I am committed to ensuring that this direction is carried 
out. As noted in the enclosure on page 3, one aspect of our review remains ongoing. If 
any additional inappropriate claims exist, HCFA will contact the Committee immediately, 
and I will direct the State to refund funds as needed. Also, as indicated at the beginning 
ofthe letter, I have directed my staff to complete a comprehensive review of Oregon's 
process and expenditures for physician assisted suicide next year in order to monitor and 
maintain the State's compliance with ASFRA. 

I hope that this information is helpful. Please contact Bonnie Washington of my staff at 
(202) 690-5960 if you have any additional questions. 

Sincerely, 

Nancy-Ann Min DeParle 
Administrator 

Enclosure 
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State refunds $1,167 to feds for assisted suicide costs 
By BRAD CAIN 
The Associated Press 
06/08/99 3:47 AM Eastern 

SALEM, Ore. (AP) - Continuing its close scrutiny of Oregon's Death with Dignity Act, a 
federal agency says the state mistakenly spent $1,167 in federal money on assisted suicide, not just $60 
as the state first reported. 

The federal Health Care Fmancing Administration has been keeping watch on Oregon to make 
sure the state doesn't violate a congressional ban on using federal dollars for assisted suicides. 

Oregon is the only state that allows tenninally ill people who are deemed to have six months 
or less to live to ask their doctors for lethal prescriptions. 

In March, Oregon health officials refunded $60 in federal money that had apparently been spent 
to help two people commit suicide. 

Last Friday, the federal health care agency told a congressional committee that Oregon 
apparently violated the ban by spending an additional $2,334 in Medicaid money to administer the 
Death with Dignity Act. 

The state was directed to refund $1,167 -- which represents the share of Medicaid covered by 
the federal government. 

"The President and Congress have been clear that no federal funds should be used to pay for 
physician assisted suicide. I am committed to ensuring that this direction is carried out," said 
Nancy-Ann Min DeParle, head ofthe federal health care agency. 

Oregon's Medicaid Director, Hersh Crawford, said state officials have set up safeguards to 
separate federal and state funds so only state money is used on assisted suicide. 

"We recognize that Congress and President CUnton have taken a veiy strong line," he said "We 
are trying to be as careful as possible not to spend federal dollars on Death with Dignity services." 

State Sen. Eileen Qutub, a key lawmaker who opposes assisted suicide, said she thinks both 
state and federal officials need to step up their scrutiny to make sure federal dollars aren't being 
improperly spent, 

"They really need to obey the law," said Qutub, a Beaverton Republican who is head of a loint 
Ways and Means subcommittee. 

After the state issued a report showing that 15 people used the law to end their lives last year, 
the Health Care Financing Administration asked the state to double-check to see if any federal dollars 
were involved. 

TOTAL P.04 
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The Honorable Tom Bliley 
Chairman, Committee on Commerce 
House of Representatives 
Washington, D.C. 20515-6115 

Dear Chairman Bliley, 

This is a second response to your request to Secretary Shalala for information pertaining 
to Oregon's compliance with the Assisted Smcide Funding Restriction Act of 1997 
(ASFRA). I remain personally committed to ensuring that Oregon complies with Federal 
law and that no Federal funds are spent on physician assisted suicide-related services. 
The Health Care Fmancing Administration (HCFA) has performed a review in Oregon to 
ensure the State's compliance with ASFRA and expects to complete a similar review next 
year. 

As I indicated previously in my letter on April 6, Oregon identified a total of $99.33 that 
had been inappropriately spent on physician assisted suicide-related services in 1998, and 
I immediately required Oregon to refund the $61 in Federal expenditures. Further, in 
order to ensure that Oregon was in full compliance with ASFRA, I also directed my staff 
to verify Oregon's assertion that only $99.33 had been spent for physician assisted 
suicide. They performed an on-site, comprehensive audit of Oregon's procedures for 
processing claims for physician assisted suicide-related services. I have enclosed a copy 
of the results of that review for your information. 

In the course of completing this review, HCFA staff identified $2,334 in Medicaid 
administrative expenditures for physician assisted suicide-related services. Specifically, 
these expenditures were for salary and payroll costs in addition to the rental of a post 
office box. Upon learning of these unallowable claims, I immediately directed Oregon to 
refund $1,167 in Federal funds through an adjustment to their Federal expenditures for 
Spring 1999. The state has already refunded this money. 



tl 

JUN-03-1999 17:09 HCFfl I OA 202 690 6262 P.03/03 

Page 2 - The Honorable Tom Bliley 

HCFA will continue to closely monitor Oregon's compliance with ASFRA. As a result of 
our review, we have identified additional safeguards to ensure that the state does not 
claim Federal funds for physician assisted suicide-related services. These additional 
steps include earlier physician reporting to the gjate of persons intending to utilize these 
services as well as clearer pharmacy billing instructions. In addition, Oregon will 
conduct an annual analysis of Medicaid claims to ensure that no Federal funds are 
claimed for physician assisted suicide-related services. We will work with Oregon to 
ensure that these steps are implemented. 

| l am committed to ensuring that no Federal funds are spent on physician assisted suicide. 
As indicated above, I have directed my staff to complete a comprehensive review of 
Oregon's process and expenditures for physician assisted suicide next year to maintain 
the State's compliance with ASFRA. 

I hope that this infonnation satisfies your request. Please contact Bonnie Washington of 
my staff at (202) 690-5960 if you have any additional questions. 

Sincerely, 

Nancy-Ann Min DeParle 

Enclosure 

TOTAL P.03 
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The First Year's Experience 
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Arthur Eugene Chin, M. D. 
Katrna Hedberg, M. D., M. P. H. 

GranljK. Higginson, M. D.f M. P. H. 
David W. Fleming, M- D. 

For more informatjon contact: 

Katrjna Hedberg, M. D., M. P. H. 
iMedical Epidemiologist 
bregon Health Division 
800 K E. Oregon Street 

Suite 772 
• Portland, OR 97232 
• Tel: 503-731-4273 

Fax: 503-731-4798 
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INTRODUCTION 

On October 27 1997 physician-assisted suicide became a legal medical option for tennmally ill 
Oregonians. The Oregon Death with Dignity Act requires that the Oregon Health Dmsum 
(OHD) monitor compliance with the law, collect infonnation about the patients and phystcians 
who participate in legal physiciaĥ assisted suicide, and publish an annual statisUcal repottl 
This report describes the monitoring and data collection system that was unplemented under the 
law and summarizes the information collected on patients and physicians who had participated 
in the Act through December 31* 1998. To better understand the impact of physician-nssisted 
suicide on the care of and decisions made by terminally-ill Oregonians, we also present tlie 
results of two studies conducted by tbc OHD. Each study compared the characteristics of 
physician-assisted suicide participant with a-**stpte of^regon patients physicians who did 
not participate in the Death wife Dignity Act. 

THE OREGON DEATH WITH DIGNITY ACT 

The Oregon Death with Dignity Act, a citizens' initiative, was first passed by Oregon voters in 
November 1994 by a margin of 51% in favor and 49% opposed. Immediate implementation of 
the Act was delayed by a legal injimction. After multiple legal proceedings, including a petition 
that was denied by the United States Supreme Court, the Ninth Circuit Court of Appeals lifted 
the injunction on October 27, 1997 and physician-assisted suicide then became a legal option for 
terminally ill patients in Oregon.. In November 1997. Measure 51 (authorized by Oregon House 
Bill 2954) was placed on the general election ballot and asked Oregon voters to repeal the Death 
with Dignity Act. Voters chose to retain the Act by a margin of 60% to 40%. 

The Death with Dignity Act allows terminally-ill Oregon residents to obtain from their 
physicians and use prescriptions for self-adminiatered, lethal medications. The Act states that 
ending one's life in accordance with the law does not constitute puicidc. 1 However, we have 
used the tenn "physician-assisted suicide" rather than "Death with Dignity" to describe the 
provisions ofthis law because physician-assisted suicide is the teim used by the public, and by 
tlie medical literature, to describe ending life through the voluntary self-administration of lethal 
medications, expressly prescribed by a physician for that purpose. Tlie Death with Dignity Act 
legalizes physician-assisted suicide, but specifically prohibits euthanasia, where aphysician or 
other person directly administers a medication to end another's life. 1 

To request a prescription for lethal medications, the Death with Dignity Act requires that a 
patient must be: 1 

• An adult (18 years otfage or older); 
• A resident of Oregon; 
• Capable (defined as able to maice and communicate health-care decisions); 
• Diagnosed with a terminal illness that will lead to death within 6 months. 

Patients who meet these requirements are eligible to request a prescription for lethal medication 
from a licensed Oregon physician. To receive a prescription for lethal medication, the following 
steps must be fulfilled: 1 
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• The patient must make two verbal requests to their physician, separated by at least 15 
days 

• The patient must provide a written request to their physician 
• The prescribing physician and a consulting physician must confirm the diagnosis and 

prognosis. The prescribing physician and a consulting physician must detennine whether 
the patient is capable. If either physician believes the patient's judgment is impaired by a 
psychiatric or psychological disorder, such as depression, the patient must be referred for 
counseling 

e The prescribing physician must inform the patient of feasible alternatives to assisted 
smcide including comfort care, hospice care, and pain control 
—Shcrpressribing physiciaifrtfcmst request but marnct require, the patient to notifftHBtr 
nê t-of-kin of the prescription request. 

To comply with the law, physicians must report the writing of all prescriptions for lethal 
medications to the OHD.l, 2 Reporting is not required if patients begin the request process, but 
never receive a prescription. Physicians and patients who adhere to the requirements ofthe Act 
are protected from criminal prosecution, and the choice of legal physician-assisted suicide cannot 
effect the status of a patient's health or life insurance policies. Physicians and health care 
systems are under no obligation to participate in the Death with Dignity Act. 1 

THE REPORTING SYSTEM 

The Death with Dignity Act requires that the OHD develop a reporting system to monitor and 
collect infonnation on physician-assisted suicide. 1 To fulfill this mandate, the OHD 
implemented a reporting and data collection system with two components. The first involves 
pbysiciaji prescription reports. When a lethal prescription is written, the physician must submit 
specific infonnation to the OHD that documents comphance with the 1EVW.2 We review all 
physician reports and contact reporting physicians regarding missing or discrepant data. 

The second component ofthe reporting system involves death certificate review. All 9 r B S 0 1 1 

death certificates are screened by the OHD Vital Records staff, Death certificates of all lethal 
prescription recipients are reviewed by the OHD State Registrar and matched to the prescribing 
physician reports. In addition, OHD Vital Records files are searched periodically for death 
certificates that correspond to physician reports, but that may have been missed by initial death 
certificate screening. 

For 1998, we enlarged the scope of our data collection system to include in-person or telephone 
interviews with all prescribing physicians after receipt of their patients' death certificate. 
Physicians were asked to confirm whether tlie patient took the lethal medications, and were then 
asked a series of questions to collect data not available from physician reports or death 
certificates (e.g., insurance status, end-of-life care, end-of-life concerns, medications prescribed, 
and medical and functional status at the time of death). In instances Where the patient took the 
lethal medication, we collected infonnation on the rapidity of the medication's effect and on any 
unexpected adverse reactions. Many terminally-ill patients have more than one physician 
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providmg care at the end of life. ;To maintain consistency in data collection and to protect the 
privacy ofthe patient and the prescribing physician, interview data were only collected from 
prescribing physicians. All physician interviews were performed after the patients' death. We 
did not interview or collect any mfonnation from patients prior to their death, nor did wc collect 
data from patients' families at any time. Reporting forms and the physician interview 
questionnaire are available at www.ohd.hr.state.or.us/cdpc/chs/pas/pas.htin. 

DATA COLLECTION 

Data on all prescription recipient? were collected from physician report?, death certificates, and 
prescribing physician intexviews iusing the reporting system just described. We collected 
infonnatUfA on request dates and..consultations from the prescriptionTeparts-tfibmitted to the 
OHD. Demographic data (e.g., age, place of residence, level of education) were obtained from 
death certificate reviews. Using physician interviews, we collected additional information about 
prescription recipients that was not available from either physician reports or death certificates as 
well as informatian about prescribing physician characteristics such as age, sex, number of years 
m practice, and medical specialty. 

COMPARISON STUDIES 

Wc collected infoimation on all patients who received a prescription for lethal medications and 
died in 1998. Prescription recipients died either by ingesting their lethal medications or from 
rheir underlying illnesses. Because there may be differences in the characteristics of patients 
who completed the physician-assisted suicide process and those who received lethal medications 
but never used them, we did not classify or analyze the prescription recipients as a single group. 
Instead, our comparison studies focus only on those persons who chose physician-assisted 
suicide and died after taking their lethal medications, Wo did not conduct similar analyses of 
persons who received lethal medications, but chose not to use them, because ofthe small number 
of patients (six) in this group. 

For our comparison studies, we included all persons who died between January 1. 1998 and 
December 31, 1998 after ingestirig a lethal dose of medication prescribed under the Death with 
Dignity Act (no prescriptions forilethal medications were written under the Act in 1997), We 
compared persons who chose physician-assisted suicide with two control groups. First, we 
compared persons who chose physician-assisted suicide with all Oregonians who died from 
similar underlying illnesses (e.g., lung cancer, ovarian cancer, congestive heart failure) in 1996 
(the most recent year that finalized Oregon mortality data are available). Next, we compared 
persons who chose physician-assisted suicide with a sample of matched control patients, 
Oregonians who died in 1998 and were similar with respect to age, underlying illness, and date 
of death. Matched control patients who would not have met the requirements ofthe Death with 
Dignity Act were excluded from the study (e.g., control patients who were not Oregon residents, 
or who were not capable of making health care decisions). Finally, we compared the 
characteristics of physicians for patients who Chose physician-assisted suicide with the 
characteristics ofthe physicians for the matched control patients. 
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RESULTS 

Results of our data collection and comparison studies are presented in two formats. In addition 
to this report, the results are alsojpresented in a manuscript published in the New England 
Journal of Medicine (Title: "Legalized physician-assisted smcide in Oregon: The first year's 
experience',) on February 18,1999.3 Thejse data are published in a peer reviewed medical 
journal for two reasons, First, legalized physician-assisted suicide is unique to Oregon. As such, 
the reporting system implemented by the OHD under the Death with Dignity Act has no 
precedent. We believe that a nev̂  reporting system which is responsible for collecting data on a 
controversial issue, such as the Death with Dignity Act, should he subject to the scnitiny of peer 
review in the medical literature. Such critique may lead to future improvements in the way data 
•are collected Second, the data and analyses presented in these repoflffwill be of interest fflitf 
used by parties on all sides ofthis issue. Again, we believe that the methods, results, and 
analyses that we present can only benefit from the critique offered by the peer review process. 

Characteristics of Prescription (Recipients 

Twenty-three persons who receivfed legal, lethal prescriptions in 1998 were reported to the 
Oregon Health Division. Of these twenty-three persons, fifteen died after taking their lethal 
medications, six died from their underlying illness, and two were alive as of January 1, 1999. 
Table 1 presents information on the 21 prescription recipients who died in 1998 and further 
subdivides this information into t>vo categories: patients who took their lethal medications, and 
prescription recipients who died of their underlying illnesses. The median age of the 21 
prescription recipients was 69 years and ranged from the third to tlie tenth decade of life. All 21 
patients were white, 11 (52%) were male, and 11 (52%) lived in the Portland Tn-county area. Of 
the 21 recipients, 20 had been residents of Oregon for longer than 6 months when they received 
their prescriptions. One patient had moved to Oregon 4 months prior to death to be cared for by 
her family and not because of legalized assisted suicide. Four of the twenty-one prescription 
recipients had a psychiatric or psychological consultation and fdl patients were ultimately 
detenmncd to be capable in tlie context ofthe Death with Dignity Act, All physician reports 
were in full compliance with the law. 

Twenty (95%) ofthe twenty-one prescription recipients who died in 1998 were prescribed nine 
grams of a fast-acting barbituratê  either secobarbital or pentobarbital. One patient was 
prescribed one gram of secobarbital to be taken with an oral narcotic, Most patients also 
received a number of nonlethal medications to be taken in conjunction with the lethal 
medications. These included medications to increase stomach.emptying and to prevent nausea 
and vomiting. 

The Physician-Assisted Suicide (Process 

Fifteen prescription recipients chqse physician-assisted suicide and died after taking tlieir lethal 
medications. The median time fr^m medication ingestion to unconsciousness (available for 11 
patients) was 5 minutes (range 3-20 minutes), The median time from medication ingestion to 
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death (available for 14 patients) was 26 minutes (range IS minutes to 11.5 hours). For eight of 
the 15 persona who chose physiiian-assisted suicide, the prescribing physician was at the bedside 
when they took the lethal medications. For 6 or the 15 patients, the physician was also at the 
bedside when they died. In instances where the physician was not present for the medication 
ingestion or death, times to unconsciousness and death, as well as reports of complications, were 
provided to the physician by persons present at the bedside. No complications, such as vomiting 
or seizures were reported by any physician. 

Comparison Studies 

We first compared the 15 pcisoni who choso physician-assisted suicide with all deaths in Oregon 
in 1996, the-bitest year for whichifmabaptflhoitality data are available. The 15 persons who 
chose physician-assisted suicida accounted for 5 of every 10,000 deaths in Oregon, based on the 
28,900 deaths that occurred in 15̂ 96.4 The 13 persona with cancer who chose physician-assisted 
suicide accounted for 19 of every 10,000 cancer deaths, based on the 6,784 persons who died of 
cancer in Oregon in 1996.4 Next, we compared the 15 persons who chose physician-assisted 
suicide with the 5,604 Oregonians who died in 1996 from similar underlying illnesses. Age, 
race, sex, and Portland Tri-county residence status did not predict participation in 
physician-assisted Suicide (Tabled). Twelve ofthe fifteen persons who chose physician-assisted 
suicide had at least a high school diploma. Four of these twelve had graduated from college. 
The proportions of high school and college graduates were similar among persons who chose 
assisted suicide and the 5,604 controls, ^contrast, marital status was associated with 
participation in physician-assisted suicide. Persons who were divorced and persons who had 
never married were 6.8 times and 23.7 times, respectively, mora likely to choose 
physician-assisted suicide than persons who were marriocP 

For our second comparison studyj the case-control study, we identified control patients who had 
not participated in the Death withj Dignity Act but who were similar to the persons who chose 
physician-assisted suicide with regard to age, underlying illness, and date of death. Using 1998 
death certificates, we identified 81 potential control patients who met these criteria- Of these 81 
persons, 17 were disqualified from the Study because we could not contact the physician who 
provided end of life care or because we could not identify an end of life care provider. We were 
able to obtain physician interviews for 64 potential control patients. Of these 64 persons, 21 
were disqualified because they would not have been eligible for a prescription under the law: 10 
were deemed incapable of making health care decisions by their physicians; 2 were not Oregon 
residents; 2 could not take oral medications, and for 7 patients, tlie time between when the 
physician determined that tlie patient had less flian 6 months to live and death was less than the 
15 day required waiting period. Ultimately, we collected data on 43 controls, 3 matched controls 
for each of 14 case patients and 1 matched control for a single patient. 

Results ofthe case-control study are similar to the comparison with 1996 Oregon deaths just 
described. Persons who chose physician-assisted suicide and 199S matched controls did not 
differ statistically by race, sex, Oregon resident status (greater than 6 months), Portland 
Tri-county resident status, or education level (Table 3).[AithougU not statistically significant, 
there was a trend in that persons who chose physician-assisted suicide were more likely to be 
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divorced than controls. Persons who chose physician-assisted suicide were more likely than 
controls to have never married 

"No patients who chose physicianUsiated suicide or matched control patients voiced concern to 
Sfcair physician about the financial impact of their ilbepseŝ  Both groups contamed similar 

proportions of patients insured through Medicare, Medicaid, or private insurance, or who lacked 
health insurance. One patient wl̂ o chose physician-assisted suicide (7 %) and 15 (35 %) controls 
expressed concern about end-of-life pain, although this difference was not statistically 
significant. Patients who chose physician-assisted suicide and controls were equally likely to 
have been enrolled in hospice, to Ihave had advance medical directives, and to have died at home. 
The proportion of patients in each group who expressed concerns about being a physical or 
emofroual burden, or about the inability to participate in activities thanrifcde life-ehjoyable, were" 
similar. IJowever, patients who chose physician-assisted suicide were 7.3 times more likely than 
controls to express concern to their physicians about loss of autonomy, and 9.0 time more likely 
to express concern about loss of control of bodily functions (e.g., incontmeiice, vomiting) due to 
their illness. At death, patients who chose physician-assisted smcide were 10 times less likely 
than controls to be completely disabled and bedridden. 

Physician Characteristics 

Fourteen physicians wrote prescriptions for lethal medications for the 15 patients who chose 
physician-assisted suicide. Fortyiphysicians were the end-of-life providers for the 43 
control-patients. The two groupslof physicians were similar with respect to age, sex, specialty, 
and years-in-practice, although there was a trend for prescribing physicians to have been older 
and in practice longer (Table 4). 

! 
For some physicians, the process iof participating in physician-assisted suicide had a great 
emotional impact, In response toigeneral, open-epded inquiries, prescribing physicians offered 
comments such as, "It was an excruciating thing to do...it made me rethink life's priorities", 
"This was really hard on me, especially being there when he took the pills," and "this had a 
tremendous emotional impact," 

Not all Oregon physicians were vidlling to participate in physician-assisted suicide in 1998. Six 
patients who chose assisted suicide had requested lethal medications from one or more providers 
before finding a physician who wbuld begin the prescription process. Physicians for 67% 
(29/43) of control-patients wouldlhave refused to write a prescription for lethal medications had 
the patient asked; physicians for i21% (9/43) of control patients would have provided 
prescriptions; and physicians for 12% (5/43) of control patients were unsure. Six 
control-patients (14%) had discussed physician-assisted suicide with the physician we 
interviewed, but none had begun the formal request process. 

DISCUSSION / CONCLUSIONS 
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Cunently, Oregon is the only pl̂ ce in the world where physician-assisted suicide is legal. 
Physician-assistcd. suicide was briefly legalized in the Northern Territory of Australia between 
July, 1996 and March, 1997.5 ik the Netherlands, physician-assisted suicide has been practiced 
for many years; although technically illegal, it has been rarely prosecuted.6 

The Death with Dignity Act continues to be the focus of highly charged ethical, legal, and 
medical debates, 7-13 The role pf the Oregon Health Division is neither to take sides nor to 
settle these controversies; howevjer. we believe that the data collected on 1998 participants in tlie 
Death with Dignity Act and on patients who chose physician-assisted suicide are important to 
parties on all sides of these debates. Among the important findings from our 1998 data 
collection and comparison studies arc: 

e .' Physician-assisted suicide accounted for approximately 5 of every 10,000 deaths in 
Oregon in 1998. Patients with cancer who chose physician assisted suicide accounted for 
19 of every 10,000 cancer deaths in Oregon in 1998. 

• Patients who chose physician-assisted suicide in 1998 were similar to all Oregonians 
who died of similar underlying illnesses with respect to age, race, sex, and Portland 
residence. 

• Patients who chose physician-assisted suicide were not disproportionately poor (as 
measured by Medicaid status), less educated, lacking in insurance coverage, or lacking in 
access to hospice care. 

• Fear of intractable pain and concern about the financial impact of their illnesses were 
not disproportionately associated with the decision to choose physician-assisted suicide. 

• The choice of physiciWassistsd suicide was most strongly associated with concerns 
about loss of autonomy and personal control of bodily functions. 

i 
• In 1998, many hospitals and physicians in Oregon were unable or unwilling to 

participate in physician-assisted suicide. 

• Physicians who wrote lethal prescriptions for patients who chose physician-assisted 
suicide represented a wicfe range of specialties, ages, and years in practice. 

i. 

Considerable debate has focused! on the charactoristics of terminally-ill patients who choose 
physician-assisted suicide. Some feared that patients who were minorities, poor, or uneducated 
would more likely be coerced into choosing physician-assisted suicide, Others feared that 
terminally-ill persons would feel]pressured, either internally or through external forces (e.g., 
family members or health care systems), to choose assisted suicide because of the financial 
impact of their illnesses.9, 11, 14,15 To date, the Oregonians who have chosen 
physician-assisted suicide have riot had these characteristics. Patients who chose 
physician-assisted suicide and our two comparison groups were similar with respect to age, sex, 
race, education level, and health msurance coverage. No person who chose physician-assisted 
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care. 

suicide expressed a concern to their physician about the financial impact of their illness. The 
proportion of patients with private insurance and medicaid were similar among those who chose 
physician-assisted suicide and among controls. This provides some evidence that socioeconomic 
status was not associated with the decision to take lethal medications. 

End-of-life care has made great strides in Oregon in recent years. Oregon ranks third, nationally, 
in the rate of hospice admissions'. 1S More than two thirds of the patients who chose 
physician-assisted suicide were enrolled in a hospice program when they died. A similar 
proportion of control patients were also enrolled in hospice. Ofthe four patients who chose 
physician-assisted suicide, but who were not receiving hospice care, three had repeatedly refused 
enrollment offers. To date, lack of access to hospice care has not been associated with the 
decision~tcr take lethal medications. -Pear of inUactable pain was also an end of life care issuBTRSt 
associated with physician-assisted suicide Only one person who chose physician-assisted 
suicide expressed concern to herphysician about inadequate pain control at the end of life 
(compared with 15 of 43 control'patients). This may reflect confidence in one's end of life ca 
Alternatively, recipients of lethal medications may not have been concerned about end-of-life 
pain because physician-assisted suicide offered them the option of avoiding intractable pain. 

The primary factor distingmshing persons in Oregon selecting physician-assisted suicide is 
related to the importance of autonomy and personal control. Patients who chose 
physician-assisted suicide were seven times more likely to be concerned about loss of autonomy 
and nine times more likely to be concerned about loss of control of bodily functions than control 
patients. Autonomy was a prominent patient characteristic in physicians' answers to open-ended 
questions about their patients' end-of-life concerns] Many prescribing physicians reported that 
their patients decision to request a lethal preacripEon was consistent with a long-standing 
philosophy about controlling the manner in which they died. The fact that 79% of persons who 
chose physician-assisted suicide did not wait until they were bedridden to take their lethal 
medication provides fiirther evidtencejhat controlling the manner and time of death were 
important issues to these patients. iThus, in Oregon the decision to request and use a preacription 
for lethal medications in 1998 appears to be more associated with attitudes about autonomy and 
dying, and less with fears about intractable pain or financial loss.\ 

There are several limitations that are important to consider when interpreting these results. First, 
the number of patients who chose physician-assisted suicide in 1998 was relatively small. This 
limits our ability to detect, from a statistical standpoint, small differences between the 
characteristics of persons who chose physician-assisted suicide and control patients. Second, the 
possibility of physician bias must be considered. Prescribing physicians may have spent more 
time exploring end of life concerns and care options with patients who requested lethal 
medications. Because ofthe unique nature of lethal prescription requests, prescribing physicians 
may have recalled their conversations and interactions with requesting patients in greater detail 
than physicians of terminally ill patients who did not request such prescriptions. Finally, the 
Death with Dignity Act requires the OHD to collect data on patients and physicians who 
participate in the Act.l, 2 However, the OHD must also report any noncompliance with the law 
to the Oregon Board of Medical Examiners for further investigation. 16,17 Because of this 
obligation, we cannot detect or collect data on issues of noncompliance with any accuracy. A 
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1995 anonymous survey of Oregon physicians found that 7% of surveyed physicians had 
provided lethal prescriptions to patients prior to legalization. 18 We do not know if covert 
phyeician-assisted suicide continued to bo practiced in Oregon in 1998. 

Considerable debate has also surrounded the interpretation of very limited data on the 
medications prescribed for physician-assisted suicide and the rapidity of their effects. 19-22 
With one exception, all of tlie leihal preBcriptions were similar. This may reflect information 
available from Oregon physician-assisted suicide advocacy groups. Although all patients were 
unconscious within 20 minutes of medication ingestion, the time from ingestion to death ranged 
from 15 minutes to 11.5 hours, in four instances, patients died more than 3 hours after taking the 
medications, including the one patient who died 11.5 hours afterward. The last patient fell 

- asleep 5 minufrô after taking all 9 grams of barbiturate, tlie same prescription gfttsh to" 14 of the 
15 persons who chose physician-assisted suicide. Physicians, patients, and their families should 
be aware that tlie time from medication ingestion to death is not always rapid or predictable. 

In 1998, not all hospital syetemsjor physicians in Oregon participated in physician-assisted 
suicide. Federal law prohibits pirticipalion by patients or physicians within federal health care 
systems such as Veterans Hospitals and Indian Health Service clinics.23 Some health care 
systems, including at least one Catholic medical system in Oregon, have placed similar 
restrictions on patients and staff within their facilities because of ethical concerns. Although 
some physicians are unable to participate in the Death with Dignity Act because of restrictians 
by their employers, other physicians have chosen not to participate in physician-assisted suicide 
because of other concams. Six of the patients who chose physician-assisted suicide had to 
approach more than one physician before finding one that would start the prescription process. 
Two-thirds of otherwise eligiblexontrol patients, had they asked, would not have received lethal 
prescriptions from the physician that we interviewed. Both findings provide evidence that a 
substantial proportion of Oregon physicians are not willing to participate in legalized 
physician-assisted suicide. 

Physicians who wrote lethal prescriptions for the patients who chose physician-assisted suicide 
represented a wide range of medical specialties, ages, and years in practice and were similar to 
physicians for control patients wjith respect to these characteristics, Several Oregon physicians 
have publically acknowledged tlieir participation in the Death with Dignity Act, but the majority 
of prescribing physicians have remained anonymous. Several physicians commented that despite 
the emotional impact of participating in a physician-assisted suicide, they were unwilling to 
share tlieir experience with others because they feared repercussions from colleagues or patients 
if they did not keep their identity as a Death with Dignity Act participant anonymous. 

In publishing this report, we recognize that the Death with Dignity Act has been and remains a 
focal point for ethical, legal, and medical debate, As required by the Act, we will continue to 
collect information regarding compliance with the statute, and we emphasize that our role is to 
do so as a neutral party. In accordance with the Act, we will make available to tlie public an 
annual statistical report ofthe infonnation collected. Future reports may not, however, contain 
tlie level of detail provided in this first study. 
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Table 1: Characteristics of patients who received proscriptions for lethal medicanons and timing of events. 

Demographics . 

Aga - median (yeais) 
Race - white I 
Sex - male 
Oregon resident greater than 6 mcmtiis 
Residence ^Portland-Metro 
Legal Requirements 
Psychiatric/psychological consultation 
Full compliance 
Underlying Illness 
Cancer (all types) 1 
Lung, ovarian, or breast cancer \ 
Acquired Immune Deficiency Syndtbme 
Congestive heart failure j 
Chronic obstructive pulraonâ r disease 
PAS Lethal Prescription 
secobarbital 9 grams 
phenobarbital 9 grams ; 
secobarbital 1 gram/moiphme 1 grarh 
anti-emetic agent 
gastric pro-motility agent 
chlorpromazme 
beta blocker 

Prescription Time-Lino (days) 
First and Gccond oral requests 
First oral request and death 
Prescripnon receipt and death 

Death after Lethal 
Medication Ingestion 

Deatli from 
Terminal Illness 

(N-1S) (N-6) 

69 47 
IS 100% 6 100% 
8 53% 3 50% 

15 100% 5 83% 
7 47% 4 67% 

4 27% 0 0% 
15 100% 6 100% 

13 87% 5 83% 
9 60% 3 50% 
0 0% 1 17% 
1 7% 0 0% 
1 7% 0 0% 

13 87% 6 100% 
1 7ft 0 0% 
1 7% 0 0% 

14 93% 5 83% 
6 40% 5 83% 
1 7% 0 0% 
3 20% 

median range 

3 S0% 

media range 
n 

18 (15-68) 30 (16-83) 
20 (15-75) 93 (26-101) 
1 (0-22) 28 (8-66) 

AU Lethal 
Prescription 
Recipients 

(N-21) 
69 
21 
11 

100% 
_ 52% 
20 95% 
i l 52%. 

21 

18 
12 

19% 
100% 

86% 
57% 
5% 
S% 
5% 

90% 
5% 
5% 

90% 
52% 
5% 

29% 

median range 

19 

19 
11 

20 
26 

(15-83) 
(15-101 
(0-66) 

Rcpririied wlih permlMion: Kew Enaland Jounwliof Modldne, Vol 34tKVi:S77«3.3 
Capywnic 1999 MMSiOiujotU Medieal Sooioty, all rigtits rcscrvwl, 
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Tabic 2: Cbaracterifitics of case patients and Oregon residents who died from similar illnessea in 1996. 

Demographic Characteristic 

race*- non-whito 
white 

sex - female 
male 

"kesidonce - rural 
n urban (Portland-metro) 

Education* 
did not graduate high 

school 
high school graduate 
collego graduate 

Marital Status at Death* 
nmrried 
widowed 
divorced 
never married 

Bate 
Physlcian-Asslstfl 

Fhysidan-AMiste d 
Deaths d Suicides 

Suicide Cases per 10,000 deaths 
116 0 0.0 

5450 15 27.4 
3026 7 23.1 
2578 8 30,9 
3582 8 22.3 
2022 7 34,5 

1540 3 19.4 

3901 12 30.7 
614 4 64.7 

2703 2 7.4 
1868 5 26.7 
789 4 50.4 
224 4 17S.4 

1996 Oregpji Physician-assisted 

Death Cohort Suicide Deaths 

i (N-5604) (N-15) 

median Age (years) 74 69 

P value 

Risk Ratio 
(95% CIt) 

referent 
undefined 
referent 
1.3 (0,5-3.7) 
referent 
1.6 (0.6-4.3) 

liferent 

1.6(0.5-5.6) 
3.3 (0.8-14.8) 

referent 
3.6(0.7-18.6) 
6.8 (1.3-37.2) 
23.7(4.4-128,9) 

2-tallei 
P valu 

1.00 

0.57 

0.39 

0,58 
0.11 

0,13 
0.03 
O,00: 

0.40 

•Of the 5,604 persons who died in 1996 from illnesses that matched the case-patients' underlying illnesses, 
data on race were available for 5,566; data on education were available for 5,441; and data on marital statue 
were available for 5,584. 
tCI denotes confidence intervals 

Rfiprintcd wilh p&rmissioni NewEnslwd Joumij uf Medicine, Vol 340̂ );577-83 J 
CopyvmtE IMP Mwiiwhiisetta Modieul Society, all riglitsrtieived 
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Table 3; Characteristics of case patients and matched controls 

Case-Patients 
(N-15) 

Control-Patients 
(N-43) 

Demographics 

race - white 
sex - male 
Oregon resident >6 months 
Portland-Metro resident 
Education* 
did not graduate high school 
high school gisduate 
college graduate 
Martial Status nt Death 
married i 
widowed 
divorced 
never married 
Insurance Coverage at Death | 
Private Insurance 
Medicare only 
Oregon Medicaid 
No Insurance 
Unknown 
Hospice/Advance Directives at Death 
Enrolled in Hospicet 
Written Advance Direotivest 
Place of Death 
Private Home 
Patient End-of-Life Concerns* \ 
Financial cost of treating/prolonging 
illness 
Burden on family/frionds/caregivefS 
Inability to participate in activities 
Inadequate pain control 
Loss of autonomy due to illness 
Loss of control of bodily function: 
Functional Status nt Death 
completely disabled 

Tabic i continued on na*r pjfle 
Tkbte 3 continued from prevjom page 

N % : N •/» 

is 100% 43 100% 

8 53% 15 35% 
IS 100% 43 100% 

7 47% ; 1 6 37% 

3 20% 11 27% 
12 80% 30 73% 

4 27% 7 17% 

2 13% 20 47% 
5 33% 14 33% 

4 27% ' 7 16% 

4 27% 2 5% 

S 53% 28 65% 

4 27% 7 16% 
2 13% 7 16% 
1 7% 0 0% 
0 0% 1 ' 2% 

10 71% ' 32 74% 

n 79% 37 93% 

12 80% 29 67% 

0 0% 0 0% 

2 13% 15 35% 
10 67% 26 60% 
1 7% 15 35% 

12 80% 17 40% 
8 53% ' 8 19% 

3 21% 32 84% 

Matched 

Odd* 
Ratio 

4.5 

1.4 

referent 
1.4 

undefined 

referent 
1.7 
7.5 

undofined 

referent 
6,0 
0.S 

undefined 
undefinod 

0.8 
0.4 

3.5 

0.2 
1.2 
0.2 
7-3 
9.0 

0.1 

95% 
Confidcnc 

e 
Inturval 

0.6-32.1 

0,4-4.9 

0.3-9.7 

0,1-24.7 
0.7-354.5 

0.3-283,4 
0.1-7.7 

0.2 4.2 
0.1-3,3 

0.4-29.7 

O.O-l.S 
0.3-4.3 
0,0-1.4 
1.5- 35.9 
1.6- 51.4 

0,0-0.4 

median range median range P value 
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Table 4; Chaxacteristics of physicians'who prescribed lethal medications snd physicians who provided care at 
tho end of life for controls, 

Case 
Physlclnns (N«=14) 

Control 
Physicians (N=40) O.R. 

95% 
Confidonc 

e 
Interval 

Sox - malo U 79% 35 88% 0.5 0.1-3,4 
Specialty - primary care* 9 64% 22 55% 1.5 0.4-6.6 
-McdiBn age - years (range) - • . 51 - 07-69) 44 (30-62) * -
Median yefers in practice - years (rango) 18 CMS) 12 (1-36) 

*primBiy care specialities defined as family practice, internal medicine, obstetrics and gynecology 

Repnntod witii pormijsion: N»w Enjland Journal ofMedicine, Vol 34QC)i$77a3.3 
Copywritc 1999 Mssiachusotts Medical Society,;*)! rijhts itB«pred. 
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Age (yeais) 
Patient-physician relationship (daysj) 

69 74 
69 15-3780 720 

0.70 
0.03 

35-728 
4 

* education data were available for IS case-patients and 41 controls 
t hospice data were available for 14 case-patient and 43 controls 
t advance directives data were available for 14 casê patjents and 40 controls 
§ Functional statu? data were available for 14 caae-pftticnta and 38 controls 
H column totals may not sum to 100% due to mulUple responses for a single patient 

RcprinlTwrdvpermission: New BneUnd Journn orMedicino. Vol 340(7):J7783 j 
Copywrits 1999 Mnjatehuactts Medical Societyjatl righw TO^ervcd 

TOTAL P.20 



Assisted Suicide -- Priority of Senator Nickles and Congressman Hyde 

The Republican Leadership has indicated that it may push for a version ofthe Nickles' assisted suicide 
legislation (S. 2151, the Lethal Drug Abuse Prevention Act), which would direct the Drug 
Enforcement Agency (DEA) to use the Controlled Substances Act (CSA) to apply penalties to 
physicians who used pain killer medications to assist in a suicide. This legislation was drafted to, in 
effect, preempt an Oregon state law that permits assisted suicide. Although (like the President), 
Senator Wyden opposes assisted suicide, he STRONGLY opposes any use of Federal law to preempt a 
law supported via referendum by the citizens of Oregon. 

Because of the serious concerns medical groups like the AMA (who also oppose assisted suicide) have 
about the likely intimidating impact S. 2151 could have on physicians prescribing pain management 
medications for terminally i l l patients, the AMA, the American Nurses Association, the American 
College of Physicians and numerous other national health care organizations strongly oppose the 
Nickles/Hatch/Hyde bill. They believe such legislation would exacerbate a long-documented problem 
of physicians under prescribing pain medications for the appropriate management of terminally i l l 
patients. While we have repeatedly underscored the President's longstanding position against assisted 
suicide and our willingness to work on this legislation in the future (see attached letter to Judiciary 
Chairman Hatch), we have advised the Committee that their current bill is flawed and premature 
because it does not adequately address health care professionals' legitimate concerns in this area. 

Senator Nickles' may be pushing for an alternative to his original bill or his most recent amendment, 
which attempted to codify a DEA letter on this issue that indicated DEA had the authority to this under 
current law ~ a position which DoJ subsequently rejected. The latest rumor is that he has an 
alternative that DPC, White House Counsel, and DoJ has never seen. Altering our position on this 
issue would be vehemently attacked by Senator Wyden, the health care interest groups we have worked 
with for years, and the media elite who have consistently chastised the Nickles' approach. 

Suggested Talking Points: 

• As you know, the President strongly opposes assisted suicide. He reiterated this position when 
he signed the Assisted Suicide Funding Restriction Act just last year. 

• However, as the Justice Department made clear in a letter to the Senate Judiciary Committee 
less than a month ago, we cannot support the Nickles/Hatch/Hyde bill - or something that 
resembles it ~ because we believe it has great potential to exacerbate the current problem of 
under prescribing pain medications designed to appropriately alleviate the suffering ofthe 
tenninally i l l . 

• Our opposition to this bill is shared by many respected national health organizations, many of 
which also oppose assisted suicide, including the AMA, the Nurses Association, the American 
College of Physicians and numerous other national health care groups. 

• As we have repeatedly said, we are willing to spend the time necessary to determine i f 
appropriate legislation or other interventions can be designed. But this is the wrong policy, on 
the wrong vehicle, at the wrong time. 

* Staff Contact: Chris J./6-5560 



U.S. Department of Justice 
' Office of Legislative Affairs 

Office of the Auisunt Attorney OenenJ Viuhington. D.C. 20530 

September 16, 1998 

The Honorable Orrin G. Hatch 
Chairman 
Committee on the Judiciary 
United States Senate 
Washington, D.C. 20510-6275 

Dear Mr. Chairman: 

We are responding to your letter of September 9, 1998, to Mr. Joseph Onek, 
Principal Deputy Associate Attorney General, regarding S. 2151, the "Lethal Drug Abuse 
Prevention Act of 1998." We regret the delay in responding. 

The President is committed to working with you, Senator Leahy, and Members on 
and off the Judiciary Committee to help develop approaches to curtail assisted suicide. 
As you know, this position is consistent with his longstanding opposition to assisted 
suicide and his support for the Assisted Suicide Funding Restriction Act last year. As 
such, he has requested that the Justice Department and the Department of Health and 
Human Services work collaboratively with you and other Members of Congress on this 
issue. 

The President, however, is concerned that S. 2151 will have unintended adverse 
consequences, which cannot adequately be remedied in the limited time remaining in this 
Congress. The negative impact S. 2151 could have on the provision of pain relief 
medications for our nation's tenninally ill is of particular concern to the Administration, 
as it is to virtually every major medical organization in the nation. These organizations 
share the President's abhorrence and opposition to assisted suicide, but, with very few 
exceptions, oppose the Lethal Drug Abuse Prevention Act. 

There is broad consensus that the American medical system does a poor job of 
providing palliative care to tenninally ill patients and, in particular, that it fails to provide 
effective pain management. As a result, many patients unnecessarily suffer excruciating 
pain and some patients - in pain or fearing furore pain - seriously consider suicide 
(physician assisted or otherwise). 



Health care experts in this field strongly believe that S. 2151 exacerbates this 
problem. The legislation authorizes the DEA to impose serious civil penalties against 
physicians who dispense controlled substances to assist a patient suicide. The legislation 
may also authorize the imposition of criminal penalties on such physicians. Virtually all 
potent pain medications are controlled substances. Thus, physicians who dispense these 
medications to ease the pain of tenninally ill patients could well fear that they could be 
the subject ofa DEA investigation whenever a patient's death can be linked to the use of 
a controlled substance. 

The Lethal Drug Abuse Prevention Act is designed to address physicians' fears by 
prohibiting sanctions as long as physicians do not dispense the controlled substance with 
the intent of causing death. However, the issue of intent would not necessarily be 
resolved simply by asking physicians about their intent. To establish intent, the DEA 
might also need to investigate the details of the physician's prescribing practices and of 
the physician's relationships with the patient and the patient's family. 

It is precisely the fear of a DEA investigation that creates the potential to inhibit 
physicians from providing adequate pain medication to tenninally ill patients. In 
response, physicians may undermedicate patients, patients may suffer unnecessary pain 
and, as a result of increased incidence of great pain amongst the terminally ill, patient 
suicides - physician assisted or not - may increase. Such an outcome would be far more 
than ironic; it would be tragic. Understanding this, the American Medical Association, 
the American Nurses Association, the National Hospice Organization and many other 
respected national health organizations strongly oppose S. 2151. 

We believe that the better way to avoid assisted suicides is to develop consensus 
guidelines on the appropriate use of controlled substances for tenninally ill patients. 
Such guidelines would be designed to be sufficiently clear that a physician who followed 
them would be free from any fear of sanctions. The board charged with developing these 
guidelines would have representatives of doctors, nurses, consumers, theologians, 
ethicists, and law enforcement officials and would report back to the Congress and the 
Administration in a specified period of time. The board also could provide 
recommendations on the most appropriate entity to enforce these guidelines, as well as 
the authority and responsibility such an entity should have. 

Clearly, any board charged with developing guidelines for this area should be 
carefully chosen: If we pursued this approach, we would want to detennine a mutually 
acceptable appointment process. If you find this advisory board concept acceptable, 
which would be one way of coming closer to a consensus approach, we would be pleased 
to work with you to establish - through legislation or, if legal and appropriate, by 
Executive Action — any such entity. 



The Administration believes that working together we can develop an appropriate 
way to address this important issue. We look forward to working with you in the fiiture. 
The Office of Management and Budget has advised that there is no objection from the 
standpoint of the Administration's program to the presentation of this report. If we may 
be of additional assistance, we trust that you will not hesitate to call upon us. 

L. Anthony Sutin 
Acting Assistant Attorney General 

cc: The Honorable Patrick J. Leahy 
Ranking Minority Member 
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106TH CONGRESS 
1ST SESSION s. 

IN THE SENATE OF THE UNITED STATES 

Mr. NICKLES introduced the folio-wing bill; which, was read twice and referred 
to the Committee on 

A BILL 
To amend the Controlled Substances Act to promote pain 

management ajid palliative care without permitting as­
sisted suicide and euthanasia, and for other purposes. 

1 Be it enacted Jyy the Senate and House of Representa-

2 tives ofthe United States of America in Congress assembled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Pain Relief Promotion 

5 Act of 1999". 



2 

1 T I T L E I—USE OF CONTROLLED 
2 SUBSTANCES CONSISTENT 
3 WITH THE CONTROLLED SUB-
4 STANCES ACT 
5 SEC. 101. REINFORCING EXISTING STANDARD FOR LEGITI-

6 MATE USE OF CONTROLLED SUBSTANCES. 

7 Section 303 of the Controlled Substances Act (21 

8 U.S.C. 823) is amended by adding at the end the follow-

9 ing: 

10 "(i)(l) For purposes of this Act and any regulations 

11 to implement this Act, alleviating pain or discomfort in 

12 the usual course of professional practice is a legitimate 

13 medical purpose for the dispensing, distributing, or admin-

14 istering of a controlled substance that is consistent with 

15 public health and safety, even if the use of such a sub-

16 stance may increase the risk of death. Nothing in this sec-

17 tion authorizes intentionally dispensing, distributing, or 

18 administering a controlled substance for the purpose of 

19 eausmg death or assisting another person in causing 

20 death. 

21 ''(2) Notwithstanding any other provision of this Act, 

22 in determining whether a registration is consistent with 

23 the public interest under this Act, the Attorney General 

24 shall give no force and effect to State law authorizing or 

25 permitting assisted smcide or euthanasia. 
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1 "(3) Paragraph (2) applies only to conduct oecmring 

2 after the date of enactment of this subsection.". 

3 SEC. 102. EDUCATION AND TRAINING PROGRAMS. 

4 Section 502(a) of the Controlled Substances Act (21 

5 U.S.C. 872(a)) is amended— 

6 (1) by striking "and" at the end of paragraph 

7 (5); 

8 (2) by striking the period at the end of para-

9 graph (6) and inserting and"; and 

10 (3) by adding at the end the following: 

11 "(7) educational and training programs for 

12 local, State, and Federal personnel, incorporating 

13 recommendations by the Secretary of Health and 

14 Human Services, on the necessary and legitimate 

15 use of controlled substances in pain management 

16 and palliative care, and means by which investiga-

17 tion and enforcement actions by law enforcement 

18 personnel may accommodate such use.". 

19 T I T L E II—PROMOTING 
20 PALLIATIVE CARE 
21 SEC. 201. ACTIVITIES OF AGENCY FOR HEALTH CARE POL-

22 ICY AND RESEARCH. 

23 Part A of title IX of the Public Health Service Act 

24 (42 U.S.C. 299 et seq.) is amended by adding at the end 

25 the following: 
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1 "SEC. 906. PROGRAM FOR PALLIATIVE CARE RESEARCH 

2 AND QUALITY. 

3 "(a) I N GENERAL.—The Administrator shall carry 

4 out a program to accomplish the foUowing: 

5 "(1) Develop and advance scientific understand-

6 ing of palliative care. 

7 "(2) Collect and disseminate protocols and evi-

8 dence-based practices regarding palliative care, with 

9 priority given to pain management for tenninally ill 

10 patients, and make such information available to 

11 public and private health care programs and provid-

12 ers, health professions schools, and hospices, and to 

13 the general public. 

14 "(b) DEFINITION.—For purposes of this section, the 

15 term 'palliative care' means the active total care of pa-

16 tients whose prognosis is limited due to progressive, far-

17 advanced disease. The purpose of such care is to alleviate 

18 pain and other distressing symptoms and to enhance the 

19 quality of life, not to hasten or postpone death.". 

20 SEC. 202. ACTIVmES OF HEALTH RESOURCES AND SERV-

21 ICES ADMINISTRATION. 

22 (a) I N GENERAL.—Part D of title V I I of the Public 

23 Health Service Act (42 U.S.C. 294 et seq.), as amended 

24 by section 103 of Pubhc Law 105-392 (112 Stat. 3541), 

25 is amended— 
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1 (1) by redesignating sections 754 through 757 

2 as sections 755 through 758, respectively; and 

3 (2) by inserting after section 753 the follov/ing 

4 section: 

5 "SEC. 754. PROGRAM FOR EDUCATION AND TRAINING IN 

6 PALLIATIVE CARE. 

7 "(a) I N GENERAL.—The Secretary, in consultation 

8 with the Administrator for Health Care Policy and Re-

9 search, may make awards of grants, cooperative agree-

10 ments, and contracts to health professions schools, hos-

11 pices, and other pubhc and private entities for the develop-

12 ment and implementation of programs to provide edu-

13 cation and training to health care professionals in pallia-

14 tive care. 

15 "(b) PRIORITIES.—In making awards under snb-

16 section (a), the Secretary shall give priority to awards for 

17 the implementation of programs under such subsection. 

18 "(c) CERTAIN TOPICS.—-An award may be made 

19 under subsection (a) only i f the applicant for the award 

20 agrees that the program carried out with the award will 

21 include information and education on-— 

22 "(1) means for alleviating pain and discomfort 

23 of patients, especially terminally ill patients, includ-

24 ing the medically appropriate use of controlled sub-

25 stances; 
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1 "(2) applicable laws on controlled substances, 

2 including laws permitting health care professionals 

3 to dispense or administer controlled substances as 

4 needed to relieve pain even in cases where such ef-

5 forts may unintentionally increase the risk of death; 

6 and 

7 "(3) recent findings, developments, and im-

8 provements in the provision of palliative care. 

9 "(d) PROGRAM SITES.—Education and training 

10 under subsection (a) may be provided at or through heaKh 

11 professions schools, residency training programs and other 

12 graduate programs in the health professions, entities that 

13 provide continuing medical education, hospices, and such 

14 other programs or sites as the Secretary determines to be 

15 appropriate. 

16 "(e) EVALUATION OF PROGRAMS.—The Secretary 

17 shall (directly or through grants or contracts) provide for 

18 the evaluation of programs implemented under subsection 

19 (a) in order to determine the effect of such programs on 

20 knowledge and practice regarding palliative care. 

21 "(f) PEER REVIEW GROUPS—In carrying out section 

22 799(f) with respect to this section, the Secretary shall en-

23 sure that the membership of each peer review group in-

24 volved includes one or more individuals with expertise and 

25 experience in palliative care. 
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1 "(g) DEFINITI0N.-For purposes of this section, the 

2 term 'palliative care' means the act:ive total care of pa-

3 tients whose prognosis is limited due to progressive, far-

4 advanced disease. The purpose of such care is to alleviate 

5 pain and other distressing symptoms and to enhanc� the 

6 quality of life, not to hasten or postpone death.". 

7 (b) AUTHORIZATION OF .APPROPRIA.TIONS; .ALLOC..A.-

8 TION.-

9 (1) IN GENERAL.-Section 758 of the Public

10 Health Service Act (as redesignated by subsection 

11 (a)(l) of this section) is amended in subsection 

12 (b)(l)(C) by striking "sections 753, 754, and 755" 

13 and inserting "section 753, 754, 755, and 756". 

14 (2) .A.MOUNT.-With respect to section 758 of

15 the Public Health Service Act (as .. redesignated by 

16 subsection (a)(l) of this section), the dollar amount 

17 . specified in subsection (b)(l).(C). of such sootion is 

18 deemed to be increased by $5,000,000. 

19 SEC. 203. EFFECTIVE DATE. 

20 The amendments made by this title take effect Octo-

21 ber 1, 1999, or on the date of the enactment of this Act, 

22 whichever oocurs later. 
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US. Dcptrtment of JuRtice 
Office of Legulative Affein 

Officsofthc AaUaM AteMy Onwi] ltaUv«i,nC &B30 

Honorable Henry Hyde 
rhaiTman 
Committee on the Judiciary 
U.S. House of Representatives 
Washington, D.C. 20515 

Dear Mr. Chaixnuui: 

This letter presents the views of the Department of Justice on HR. 2260, the "Pain 
Relief Promotion Act of 1900." 

H.R. 2260 makes two changes to federal drag policy as it relates to the me of 
controlled substances by tenninally ill patients. First, the bill makes it clear that 
controlled substances may be used to alleviate pain in the course of providing palliative 
care to terminally ill patients. The bill complements this authorization by funding 
researcli And educatioTt on the appropriate use of controlled substances for this purpose. 
The Department supports these provisions of RR. 2260. 

Second, H.R. 2260 strongly implies — but does not explicidy state — that the use 
of controlled substances to assist a tennmally ill person in committing suicide is not 
authorized by federal law. The Depanment is concerned about this aspect ofthe bill in 
two respects — its impact on the Attorney General's discretion in regulating controlled 
substances and its use of the Controlled Substances Act as the instrument of federal 
policy wilh TOpevl to physician insisted suicide. 

We will address these aspects ofthe bill separately. 

PalbBtivgCare 
Section 101 of H.R. 2260 amends section 303 ofthe Controlled Substances Act, 

21 U.S.C. § S23, to specify that the use of oontrolled substances to "alleviat[c] pain or 
discomfort in the usual course of professional practice" is a "legitimate medical purpose" 
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under the ControUed Suhstances Act 21 U.S.C. § 841 £tKq.. "even if the use of such a 
substance may increase the risk of death." Because a physician who acts widi a 
"legitimate medical purpose" is acting in cumpliaucc with the Act,1 H.R. 2260 effectively 
creates a Msafe harbor" against administrative and criminal sanctions when controlled 
substances are used for palliative care. Sections 102,201 and 202 amend the ControUed 
Substances Ad aud (he Public Health Service Act (42 U.S.C. § 299 sLfiSflJ to authorize 
the Attorney General, the Administrator of the Agency for Healdi Care Policy and 
p ft^KTch, and die Secretary of the Health and Human Services Department to conduct 
research on palliative care, collect and distribute guidelines for the administration of 
palliative care, and to award grants, cooperative agreements, and contracts to health 
schools and other institutions to provide education and training on palliative care. 

The Department fully supports these measures. Ambiguity about the legality of 
using controlled substances to alleviate the pain and suffering ofthe terminally ill can 
inhibit physicians from prescribing adequate pain medication for these patients. H.R. 
2260 would eliminate this ambiguity and remove the threat of administrative and criminal 
sanctions in this context. This will allow physicians to act according lo ihcii professional 
judgment in caring for the tennmally ill who are often in the most extreme pain. 

We understand thai the American Medical Association is advocating an 
amendment to section 102 ofthe bill that would curtail the Department's discretion in 
enforcing the ControUed Substances Act by requiring die Drug Enforcement Agency 
(DEA), the Department's primary enforcement agency in such matters, by making that 
discretion subject to any guidelines that the Health and Human Services Department 
promulgates on the proper use of controlled substances for palliative care purposes. 
While wc agree thot clear, easy-to-follow guiddines are important, we do riot think it is 
good policy to have an agency not charged widi the administration ofthe Controlled 
Substances Act tie the hands ofthe agency that is charged with enibrcing the Act. Noi is 
such a provision necessary since DEA agents would already be required by N R 2260 to 
take HHS guidelines into account in deciding whether to proceed. Accordingly, we 
would oppose such an amendment to section 1U2. 

As currently written, however, the portions of H.R. 2260 addressing palliative can 
have the Department's support. 

PhyririaB Aesisted Sufcide 

1 fififi, a.a.. 21 C.F.R, i 1306.04(a) (authorizing 
prveoriptione only for Mlegit.lmats medical purposes*') ? 21 U.S.C. 
§ 802(21} (dafining "legitimate medical purpose" for purposaa of 
tha Controllad subetancaa Act). 
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Section 101 amends section 303 of tHe Controlled Substances Act to provide that 
"[njothmg in this sectinn audiorizes intentionally dispensing, distributing, or 
administering a controlled substance for the purpose of causing death or assisting another 
person in causing deftfh.M2 

This language could be read to cunail the Attorney GcneraTs authority under the 
Controlled Substances Act and to subject physicians to administrative and criminal 

in the event they prescribe controlled substances to assist a suicide. Because 
the proposed antcudmeul refers to "this section** - and not merely to the newly added 
subsection (i) - the amendment would apply more broadly to all of section 303, which is 
the section that directs the Attorney General to register individuals to authorize Ihem to 
manufacture and dispense controlled substances under certain cixcumstances. By 
modifying the entire section, H.R. 2260 would restrict the scope ofthe registration 
granted by the Attorney General under section 303 ofthe ControUed Substances Act, by 
providing that a& registration allows a physician to dispense controlled substances for die 
purpose of assisting in a suicide. 

Because the DEA's power to revoke a physician̂  Tegistration under 21 U.S.C. § 
824 relies in part upon w[c]ompliance wifli applicable State, Federal, or local laws relating 
to controUed substances " H.R. 2260 would also appear to give the Attorney General the 
power to revoke or suspend registrations of physicians who have prescribed controUed 
substances for the purpose of assisting in suicides. H.R. 2260 might also authorize 
criminal prosecution because the Controlled Substances Act makes it a ci unc "for any 
person knowingly or intentionally*' to dispense a controUed substances "[ejxeept as 
authorized by this subchapter.̂  If a physician's registration did not permit dispensing 
for the purpose of assisting a suicide (as it would not under H.R. 2260), then such 
dispensing would not be "authorized by this subchapter,"4 

2 21 U.S.C. $ 823 (•mphasls added). 

0^/Jw..«
 2 1 U'S- C- * B41(a); flftJLAlao 21 U.S.C. § 

822(b) (•'Parsons raglitarad by the Attorney General undar this 
aubchaptar . . . are authoriaed to . . , dispense such substaneas 
< • • fc? th« extent authorized by their realatrntion and in 
conformity vif.b tha othar provisions of this subchapter.") 
(emphasis added}. ' 

4 Tha net effect of this amendment is essentially to 
ohaofc»at» state lava, such as Oragon'a D»»th with Dignity Act, 
that authorise physician-assisted suicide, because physicians who 
oojnply with oandatod stata proaadurav nay naverthalase loco thair 
DEA registrations or be subject to federal criminal prosecution. 
Phyaicians under an Oregon-like aoheme oonnot proooribo 
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H.R.. 2260 further provides that the policies of the States on physician assi�ted 
suioide would be of no consequence when the DEA messes whether to bring 
administrative actions agalmt a physician for uaisting a suioidc using oontwllcd 
sub�, Section 101 would add a new subseotion (iX2) to section 303 of the 
Controlled Substances Act. which would provide that "in determining whether a 
:n:gistnmun u "'J11�b•m1 wilh Ille poblio lntcint under thia Aet, the Attorney Oaacral 
shall give no force and effect to State law authorizing or pennitting assisted suicide or 
,..lfl,,.-,,,isia.!H The '<public interest" is a touchstone inquiry in a registration revocation 
proc-eedmg under 21 U.S.C. § 82-t{a). H.R.. 2260 would therefore undermine the 
Attorney General's prior position that the Controlled Substan"5 Act did not authorize 
administrati\'e action against a physician who assisted a suicide pursuant to a state law 
authorizing such u&istance, ■ucll u Oreaon'a Death with Dipity Act.' 

Like the section 101 amendment discussed above, however, this amendment does 
not affirmatively prohibit pbysiclan .. assisted suicide. Tt i11 a neutral ,tatement that state 
policies should not influence federal policy. If the soaI of these two 1D1CJ1droents is to
establish a clear federal policy against physictan .. asststed suicide, they serve this goal 
poorly. 

More fundamentally, the Deputmimt dual nuL bcli¢'r'c that the Controllc4 
Substanees Act is an eff�tive or appropriate vehiolc for establishing a federal policy (.'In 
physician-assisted suicide. The Act is a complex regulatory system, supported by 
o.ri.miual, civil and administratiw penalties, designed to keep legally aynilablc �llcd
substances within lawful clwmels of distn."bution and use, and to prevent their diversion
to illicit channels. 5" S. Rep. No. 91-613. at 3 (1969). The particular dru9 abuse that
�JJSl'CSI intended to prevent in the Aot WBS the abuse derivina &om '•stimwan�
depres5ant, or hallucinogenic effect on the central nervous system·• of ,omrolled

controlled. •ubstances to assist euicide under the guiae of 
alleviating pain beoauae th■ ■tat• law requ.1r•• a paper trial 
d.ocument.ing the intent to auist in Qe requa■ted. suicide. iae... 
.tLJL. O.R.S. I 127.855 (apecitioallY requiring a physician in 
Oregon to "document[] or fil•[l" •vidance of ccapliance with the 
oreoon A�t•a notice and waiting period. requirements in the 
patient•• m■diaal record, and "indicat(a] that all requirement■ 
undar [the ore90n law] hav• been met"j. A physician who does not 
leave euoh a trail risks criminal pro•ecuticn by the State. �
e.g., id... I 127.RA� (•x•"'l)tinq �hysician8 from criminal
prosecution only if they ooaply with the Aet).

� Letter from Attorney General Janet Reno to Sen. Orrin 
Hatob (Jun• 5, 1918). 

4 
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Rbstaneea.• The Controlled Subs1ances Act is therefore ilJ..suited tn he the pJatf'onn for 
the articulation of national policy on physician•assitted sui�ide because physician­
assisted suieide does not involve either 1lte issue of divenlon of mugs to illicit channels 
or the iuue nf drug abuse for psychoactive effects. Nor does it make sense to charge the 
DEA with inteipreting federal policy regarding the "eamest and profound debate aboµt 
the m9f111ilY, leplity, and practicality ofphygcia•112i.W&cd wicide,"' simply� 
sud1 Silicide may involve the use of controlled substances. Furthermore. addressing an 
•�c11� a� �haraect as physiQ.aD-assisted sui(nde in this way obfuscates the importance of
di�union and debate about the wisdom of �b a poliGY. and may hinder Ccmgrcssional
accountability for the policy, which is a valued aspect of om system of govarunmt. •

The Controlled Substmtces Act js also a11 ineffective tool for bannin, phyticun­
assisted suiddc, It is our understanding that ui the most common "prescription" for 
death, controlled and non--comrolled substances are used in combination; in such cases, 
the controlled substance is U1cd as a sedative while the non-controlled substances u the 
actual cause of death. Because H:R. 2260 bans only the use of controlled substances, it is 
probable that at least some patients and physicians in states with authorized physician• 
anisted suicide proced111·e� wnuld l�n the controJJed substance sedative. resultina in 
more painful deaths for the patiems. 

We are not. how�. suggesting a federal law proht"bitina physician-assisted 
suicide. We arc not con�ed that this would be a wise policy at this time. While: we 
support legislation that bans federal funding uf pbyllic;iaw-au1$tcd S&&i�idc,� a federal 
policy on physician-assisted suicide would raise serious federalism concerns. Such a law 
would, for example., clearly overturn the judgments of Oregon voters that physician­
assisted sui�idc is appropriate under certain conditions and after ocrtain procedures luivc 
been met 

The moral and ethiQol issues smrou:nding tho propriety of physician-assisted 
suicide are difficult and are currently being debated in State legislatures all across the 
nation. The SllpJ'emc Court in }Vphjnaon v. Olucks}na declined to cut short this 

6 

'7 

21 u.s.c, I 81l(h).

waahipqtpn x, q1uckfburg. 111 s. ct. 22!1, 22,s (1997).

1 iU NOY %Pa Y, United $tatG§, 50� u.s. 144, 182-83
(1992) (atrikin9 down f•deral law ahiftinc.T. politioal 
accountability for deciding where toxic dumps llhould be located 
frODa Congre•c to State 1$91&lat'ltt••>-

t Au As•i•�•d suioido Fun4inq •••triotion Aot (1�97). 
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(fehate by precluding States from banning physician-assisted suicide, and we think it may 
be similarly advisable not to curtail the debate by precluding States from authorizing 
physician-as&iated suicide. As many Justices noted in Qluoksbur̂  this is die type of 
issue best left to the laboratory of the States in die first instance.14 

For these reasons, we think the time is not yet ripe for federal intervention. 

Thank you fbr this opportunity to present our views. Tbc Office of Management 
and Budget has advised use that from the standpoint ofthe Arfmimstratioii's program, 
there is no objection to submission of this letter. Please do not hesitate to call upon us if 
we may be of further assistance. 

Sincerely, 

Jon P. Jennings 
Acting Assistant Attorney General 

cc: Honorable John Conyers, Jr. 
Ranking Minority Member 

SlUCKfiburq, i n S. Ct. 2258r 2274 (noting that debate 
over phyeician-aflsiated suicide is underway in the states, "as i t 
should in a democratic sociaty"); j j ^ . at 2303 (O'Connor, J., 
concurring) (endorsing majority's rsault, which left "the . . . 
challenging task of drafting appropriate procsdures for 
safeguarding . . . liberty interests ... to the * laboratory' of 
the States"); XAs. at 2293 (Souter, J., concurring) (eaphasizing 
that, in light of current state experimentation, Mrt]ha Court 
should stay its hand to allov reasonable legislative 
consideration [of this difficult issue}"). 

TOTAL P. 
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Filed at 3:16 p.m. EDT 

By The Associated Press 

WASHINGTON (AP) -- Senior Republican lawmakers proposed 
legislation Thursday to promote the use of restricted drugs to ease 
pain among the gravely ill while rejecting the use of those drugs to 
help patients commit suicide. 

The measure could directly affect doctors in Oregon, the first and ^ ' f) incasurc cuuiu unecuy aiieci uuciuis in wn 
^ ^ \ A • t^n/lonly state to legalize physician-assisted suicide. 

Alleviating pain for those with advanced and terminal diseases flA A y^L-LyL^ 
should be a public health priority, said Sen. Don Nickles, R-Okla.> ^ ' / 

tjui^nked Senate Republican, who is sponsoring the bill ^ | j 2 _ ^ ^ - ^ - ^ - ^ ^ 
bus?Judiciary Committee Chairman Henry Hyde, R-Ill. 

"But we want to make sure we don't subsidize suicide," Nickles 
said. 

The measure, first introduced last year with Oregon's legalized 
assisted suicide in mind, affirms that doctors may use federally 
controlled substances to alleviate pain, even if the use of the 
medication increases the likelihood of death. 

But it also makes clear that the use of controlled drugs for the 
purpose of assisting in suicide is not allowed. 

The legislation would not overturn the Oregon assisted-suicide law, 
but it would bar doctors from using drugs listed under the federal 
Controlled Substances Act to help a patient die. Under Oregon's 
law, a doctor must state his intent when writing a prescription. 

While modified this year to meet some objections to last year's bill. 
Sen. Ron Wyden, D-Ore., said he would again vigorously oppose it. 

The bill, he said, is "clearly aimed at overturning Oregon's law." 
Wyden said he voted against that law twice but " I think it is wrong 
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for a member of Congress, thousands of miles from the state of 
Oregon, to substitute his own personal judgment on a matter like 
this." 

The measure gives the Drug Enforcement Agency no new 
regulatory authority, unlike the Nickles-Hyde bill last year that 
allowed the DEA the right to deny doctors registrations to prescribe 
controlled drugs if they participate in assisted suicides. 

A proposed medical advisory board to review assisted suicide cases 
was also taken out of this year's bill. 

David Simpson, board chairman of the National Hospice 
Organization, said the elimination of the oversight board, which he 
said would have a "chilling effect" on medical practice, was a major 
reason his group, which opposed last year's bill, now supports it. 

But Barbara Coombs Lee, the sponsor of Oregon's initiative law, 
said in a prepared statement issued in Salem that Nickles' bill would 
allow the federal government for the first time to define a legitimate 
medical practice and permit law enforcers to investigate the intent of 
doctors in furnishing pain drugs to terminally ill patients. 

In 1997 Congress overwhelmingly passed and President Clinton 
signed into law a bill barring the use of federal funds to assist in 
suicide or euthanasia. 
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IOSTII CONGRESS 
•2D SESSION H. R. 4006 

To clarify Federal law to prohibit the dispensinp or distrihutioii of a controlled 
substance for tlie purpose of causin<r. or assistiii": hi causinp:. the suicide 
or euthanasia of anv individual. 

IN THE HOUSE OF REPRESEXTATR'ES 

J U N K 5, I M S 

.Mr. H Y D E (for himself and Mr. OHKKSTAK) introduced the followinjr hill: 
which was referred to tlie t'onunittee on the .Jmliciaiy. and in addition 
to the Comniittee on Conuuerce. for a period to he suhsequently deter-
niined liy the Speaker, in each case for consideration of such provisions 
as fall within tlie jurisdiction of tlie committee concerned 

A BILL 
To clarify Federal law to prohibit the dispensinjr or distribu­

tion of a controlled substance for the purpose of causing, 

or assisting in causing, the suicide or euthanasia of 

any individual. 

1 lie it ciHtctcri 1)// Ux Snialc and House of Kepreseiitu-

2 fires of (lie I'tiitcd States of Amrrica in Conf/rcss assemltled, 

3 SECTION 1. SHORT TITLE. 

4 This Act may be cited as the "Lethal Dru^ Abuse 

5 Prevention Act of 1998"'. 



1 SEC. 2. LETHAL DRUG ABUSE PREVENTION. 

2 (a) DEXL\L OF REGISTR.:\TIOX.-Section 303 of the

3 Controlled Substances Act (21 lT.S.C. 823) is amended 

4 by adding at the encl the following·: 

5 · · "(i) DEXL\L OF REGISTRATIOX.-The Attorney Gen-

6 eral shall determine that ref,.ri_stration of an applicant 

7 under this section is inconsistent with the public interest 

8 

9 

10 

11 

12 

13 

14 

15 

16 

17 

18 

19 

if-

"( 1) during· the 5-year period immediate}�· iwe­

ceding· the date on which the application is submit­

ted under this section, the registration of the appli­

cant under this section was reYoked under section 

:30-!(a)(-!); or 

.. (2) the Attorney General determines, based on 

ck-m· and c·omincing e,idcnce, that the applicant is 

appl�ing· for the registration "ith the intention of 

using the n'gistration to take any action that wouhl 

constitute a ,iolation of Sl�etion :30-!(a)(-!).". 

20 TJ0'.'\.-

21 (1) Ix <�EXEH.\L.-Sl'diou 804(a) of the Con-

22 trolled Substances Ad (21 P.S.C. H24(a)) is nmernl-

23 ed-

24 (A) by re<k·sig·nating· para�ri·aphs ( 4) arnl

25 (,)) as paragn1phs (i1) and (G), rcspectiYely; and 

•HR 4006 IH
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1 (B) by inserting: after paragraph (3) the 

2 following;: 

3 "(4) has intentionally dispensed or distributed a 

4 controlled substance with a purpose of causing, or 

5 assisting in causing, the suicide or euthanasia of any 

• 6 individual, except that this paragraph does not apply 

7 to the dispensing or distribution of a controlled sub-

8 stance for the purpose of alienating pain or discom-

9 fort (even if the use of the controlled substance may 

10 increase the risk of death), so long as the controlled 

11 substance is not also dispensed or distributed for the 

12 purpose of causing, or assisting in causing, the 

13 death of an individual for any reason;". 

14 (2) COXFORMIXG AMEXDMEXT.—Section 

15 3()4(a)(5) of the Controlled Substances Act (21 

16 U.S.C. 824(a)(5)) (as redesignated by paragraph (1) 

17 of this subsection) is amended by inserting "other" 

18 after "such". 

19 (c) PAIN RELIEF.—Section 304(c) of the Controlled 

20 Substances Act (21 U.S.C. 824(c)) is amended— 

21 (1) by striking "(c) Before" and inserting the 

22 following: 

23 "(c) PROCEDURES.— 

24 "(1) ORDER TO SHOW CAUSE.—Aft CM- any hear-

25 ing under paragraph (2), and before"; and 

•HR 4006 IH 
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1 (2) by adding at the end the following-: 

2 "(2) MEDICAL REVIEW BOARD OX PAIX RE-

3 L I E F . — 

4 "(A) Ix GEXERAL.—The Attorney General 

5 shall by regulation establish a board to be 

6 known as the Medical Review Board on Pain 

7 Relief (referred to in this subsection as the 

8 'Board'). 

9 "(B) MEMBERSHIP.—The Attorney Gen-

10 cral shall appoint the members of the Board— 

11 "(i) from among- individuals who, by 

12 reason of specialized education or substan-

13 tial relevant experience in pain manage-

14 ment. are clinical experts with knowledge 

15 regarding standards, practices, and guide-

16 lines concerning pain relief; and 

17 "(ii) after consultation with the Anier-

18 ican Medical Association, the American 

19 Academy of Hospice and Palliative Medi-

20 cine, the National Hospice Organization, 

21 the American Geriatrics Society, and such 

22 other entities with relevant expertise con-

23 cerning- pain relief, as the Attorney Gen-

24 eral determines to be appropriate. 

25 " (C) D l T I E S OF BOARD.— 

•HR 4006 IH 
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1 "(i) HEARIXC;.—If an applicant or 

2 registrant claims that any action (or, in 

3 the case of a proposed denial under section 

4 303(i)(2), any potential action) that is a 

5 basis of a proposed denial under section 

-6 303(i). or a proposed revocation or suspcn-

7 sion under subsection (a)(4) of this sec-

8 tion. is an appropriate means to relieve 

9 pain that does not constitute a violation of 

10 subsection (a)(4) of this section, the appli-

11 cant or registrant may seek a hearing be-

12 fore the Board on that issue. 

13 "(ii) FlXT)l\"<;s.—Based on a hearing 

14 under clause (i), the Board shall make 

15 findings regarding whether the action at 

16 issue is an appropriate means to relieve 

17 . pain that does not constitute a violation of 

18 subsection (a)(4). The findings of the 

19 Board under this clause shall be admissible 

20 in any hearing pursuant to an order to 

21 show cause under paragraph (1).". 

22 SEC. 3. CONSTRUCTION. 

23 (a) Ix GENERAL.—Nothing in this Act or the amend-

24 ments made by this Act shall be constmed to imply that 

25 the dispensing or distribution of a controlled substance be-

•HR 4006 IH 
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1 fore the date of enactment of this Act for the purpose of 

2 causing, or assisting in causing, the suicide or euthanasia 

3 of any individual is not a violation of the Controlled Suh-

4 stances Act (21 U.S.C. SOI et seq.). 

5 (b) INCORPORATED DEFINITIONS.—In this section, 

6 the terms "controlled substance", "dispense", and "dis-

7 tribute" have the meanings given those terms in section 

8 102 of the Controlled Substances Act (21 U.S.C. 802). 

O 
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August 20, 1998 

Dear Senator/Representative: 

The undersigned organizations are writing to express our opposition to HR 4006/S. 2151 the "Lethal 
Drug Abuse Prevention ACT". 

This legislation will seriously harm patient care. Many patients with terminal illnesses suffer 
debilitating pain every day. The foundation of good end of life care for these patients includes 
appropriate pain relief. Unfortunately, as recently noted by the Institute of Medicine, pain is 
currently undertreated, in part because of the existing laws and regulations. 

We are concerned that the proposed bill will exacerbate this problem. Faced with the possibility of a 
Drug Enforcement Administration investigation, physicians will be hesitant to prescribe, and 
pharmacists will be hesitant to dispense, large doses of narcotics. Patients who are in the most pain, 
and therefore in need of the largest doses of narcotics, are the most likely to be affeaed. 

An additional concern is that the bill threatens a patient's right to privacy since any government 
review of a physician's action will require the physician to disclose details of patient care that should 
be held in confidence. 

Improving end-of-life care is a priority for all our organizations. In its attempt to prevent certain 
behavior, HR 4006/S.2151 will have the opposite effea. Rather than passing the proposed bill, 
therefore, we urge the Congress to engage in a meaningful and thoughtful debate on this complex 
issue. Our organizations stand ready to work with the Congress as it undertakes this task. 

Thank you for your considerauon. 

Sincerely, 

Academy of Managed Care Pharmacy 
American Association for Geriatric Psychiatry 
American Association of Colleges of Pharmacy 
Amencan College of Clinical Pharmacy 
American College of Physicians-American Society of Internal Medicine 
American Geriatrics Society 
American Medical Association 
Amencan Pharmaceutical Association 
Americans for Bener Care of the Dying 
Amencan Society of Clinical Oncology 
American Society of Consultant Pharmacists 
American Society of Health System Pharmacists 
Choice In Dying • 
Hospice and Palliadve Nurses Association 
Nadonal Hospice Organization 
National PACE Association 



The Honorable Tom Bliley 
Chairman, Committee on Commerce 
House of Representatives 
Washington, D.C. 20515-6115 

Dear Chairman Bliley, 

This is a second response to your request to Secretary Shalala for information pertaining 
to Oregon's compliance with the Assisted Suicide Funding Restriction Act of 1997 
(ASFRA). I remain personally comnutted to ensuring that Oregon complies with Federal 
law and that no Federal funds are spent on physician assisted suicide-related services. 
The Health Care Fmancing Administration (HCFA) has performed a review in Oregon to 
ensure the State's compliance with ASFRA and expects to complete a similar review next 
year. 

As I indicated previously in my letter on April 6, Oregon identified a total of $99.33 that 
had been inappropriately spent on physician assisted suicide-related services in 1998, and 
I immediately required Oregon to refirnd the $61 in Federal expenditures. Further, in 
order to ensure that Oregon was in full compliance with ASFRA, I also directed my staff 
to verify Oregon's assertion that only $99.33 had been spent for physician assisted 
suicide. They performed an on-site, comprehensive audit of Oregon's procedures for 
processing claims for physician assisted suicide-related services. I have enclosed a copy 
of the results of that review for your information. 

In the course of completing this review, HCFA staff identified $2,334 in Medicaid 
administrative expenditures for physician assisted suicide-related services. Specifically, 
these expenditures were for salary and payroll costs in addition to the rental of a post 
office box. Upon learning of these unallowable claims, I immediately directed Oregon to 
refund $1,167 in Federal funds through an adjustment to their Federal expenditures for 
Spring 1999. The state has already refunded this money. 
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HCFA will continue to closely monitor Oregon's comphance with ASFRA. As a result of 
our review, we have identified additional safeguards to ensure that the state does not 
claim Federal funds for physician assisted suicide-related services. These additional 
steps include earlier physician reporting to the gate of persons intending to utilize these 
services as well as clearer pharmacy billing instructions. In addition, Oregon will 
conduct an annual analysis of Medicaid claims to ensure that no Federal fiinds are 
claimed for physician assisted suicide-related services. We will work with Oregon to 
ensure that these steps are implemented. 

committed to ensuring that no Federal funds are spent on physician assisted suicide, 
indicated above, I have directed my staff to complete a comprehensive review of 

Oregon's process and expenditures for physician assisted suicide next year to maintain 
the State's comphance with ASFRA. 

I hope that this infonnation satisfies your request. Please contact Bonnie Washington of 
my staff at (202) 690-5960 if you have any additional questions. 

Sincerely, 

Nancy-Ann Min DeParle 

Enclosure 

TOTfiL P.03 



Mindy E. Myers 

,» 05/03/99 07:26:52 PM 

Record Type: Record 

To: Christopher C. Jennings/OPD/EOP@EOP, Devorah R. Adler/OPD/EOP@EOP 

cc: 

Subject: Did you see this? 

(Source: Congress Daily - 5/3/99) 

HEALTH 
Ganske's Top Health Policy Adviser Resigns After Fracas 

The top healthcare policy adviser to Rep. Greg Ganske, R-lowa, has resigned 
followitig last week's rlispute with House Commerce Chairman Bliley overtthj^ * 
premature release of a managedtcare draft bill. A Ganske spokeswoman deriMd that the 
aide, Jon Traub, is leaving as aresult of Ganske's surprising release of the discussion draft. 
Traub, who has not yet lined up a new job, could not be reached for comment. "He felt that 
after four and a half years [with Ganske] it was time to move on," the spokeswoman said. 
Traub's departure comes on the heels of Ganske's chief of staff, John Barnes, announcing 
two weeks ago he is leaving to become legislative director of the American Academy of 
Dermatology. Ganske already has hired a new chief of staff. Ganske last week infuriated 
House GOP leaders when he released — without permission from Bliley — the draft of 
managed care legislation being developed for the committee by Ganske and GOP Reps. 

JToiTLCobum of Oklahoma and Charles Norwood of Georgia. 
On another healthcare front, Sen. Ron Wyden, D-Ore., and Senate GOP 

Conference Chairman Connie Mack of Florida today introduced legislation to increase 
research and information about pain management for terminally ill patients. Thebipartisan 
bill, also sponsored by Sen. Gordon Smith. R-Ore.. requires that HHS establishstandards 
fontiea^jring the quality of pain marf3jpement care, establish an Internet site tn prnvide , 
guidelines for pain treatment, and require all patients in federal health plans and Medicare to 
receive information about pain management. The bill directs the-surqeon general to issue a , 
Igpprt on the legal and regulatory barnferk to pain management, and r.alls fnr nthpr 
qnY^rpmpht stndi 0"! inHnHing nng pn the impact of controlled substances laws on pain 
njgnagement. Wyden said the bill would cost $18 million. 

' It is the latter issue that sparked Wyd^A,-Mack and Smith to author the bill. Last 
Congress, Senate Majority Whip Nickles introduced legislation on controlled substances 
that would have the effect of prohibiting physician-assisted suicide. Mack said advocates for 
patient pain management are concerned the legislation could have the unintended effect of 
curbing doctors' treatment of severe pain. Wyden praised Nickles for working with them on 
the bill introduced today, but said they could not come to agreement on issues surrounding 
physician-assisted suicide, which Wyden said he also opposes. Wyden said the demand for 
physician-assisted suicide can be reduced if doctors can better manage pain for terminally ill 
patients. — by Matthew Morrissey 
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