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SENATE REQUESTS FOR CLIMATE CHANGE MATERIALS:
Requests for new analysis or existing documents

[checked w/ NEC, CEA, CEQ, OMB, OSTP, State, Treasury, Commerce, Energy]
Lugar, Harkin, Cochran, Daschle, et al -- AGRICULTURE

to Vice President from 14 Senate Agriculture Committee Members
- analysis of the potential effects of climate change on US agriculture and livestock production

- analysis of the estimated greenhouse gas emissions resulting from the production of crops and
livestock in the US

- analysis of the net contribution of US forests and crops in the sequestration of greenhouse gases

- analysis of the actions or controls necessary to reduce agricultural greenhouse gas emissionsto --- -

comply with obligations that may arise under the treaty and an economic analysis of their impact
on US farmers and ranchers

- analysis of whether and to what extent greenhouse gas emission controls would disadvantage
agricultural producers in this country compared to producers in other countries with less stringent
emission controls or no controls at all. '

Hagel/Helms -- FOREIGN RELATIONS
to Eizenstat from Hagel/Helms

- provide a list of all climate change programs in the Executive Branch, with a description of
each program and how they relate to the Kyoto Protocol

- provide the US global greenhouse gas inventory used by negotiators in Kyoto, on a country-by-
country specific basis, for the six greenhouse gases listed in Annex A of the Kyoto Protocol

- provide the 1990 baseline and projections at least through 2030 for carbon dioxide , methane
and nitrous oxide

- provide the 1995 baseline and projections at least through 2030 for hydroflurocarbons,
perflurocarbons and sulphur hexafluoride

- provide the assumptions, data and calculation methodology that support the Administration’s
assertion that the impact of carbon sinks on the US greenhouse gas reduction commitment will
reduce the actual reduction to 2 or 3 percent below 1990 levels, rather than 7 percent.
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AGRICULTURE, NUTRITION, AND FORESTRY
WASHINGTON, DC 20510-8000
202-224~2035

Maxch 14, 1997

The Honorable Al Gore
Vice Prespident

The White.House
Washington, D.C,.

Deaxr Mr. Vice Presgident:

Farm state members of Congress have become increasingly
concexned with the lack of adequate attention given to T
agricultural concerns as Lhe Administralblion works on the United
Nationes Framework Convention on Climate Change (UNFCC). As you
know, this treaty, if ratified, could affect U.Ss, agricultural
production and competitiveness,

American agricultural interests must be adequately
repreoented during the upcoming negotiations. ~This :
repregentation will ensgure the continued auccess of farmers an
ranchern and allow them to maintain their productivity, which
ultimately benefits consumers. We belleve we can addreag the
global greenhouse gas iosue and proteclt the environment while
carafully congldering the intereots of America's faxrmers, B
rancliera and consumers., However, before the Unlited States is -
committed to a final international agreement  to limit greenhouse
ganeo, it io emaential that we know mora about the treaty's '
impaclt on our natlon's largeat employer and the world's mosgt
efficlent producero of food and fiber,

We will be clogely monitoripng the negotiations as work
continues on the f£inal agreement before its pubmission to the
~Senate for ratification. We request an analysis and briefing by
the Administration on the following issues as soon as possible:

1) The potentiai effects of climate ghange on U.S.
agriculture and livestock production.

2) ‘fhe estimated greenhouse gas emissions resulting from
the production of crops and livestock in the U.S.

3) The net contribution of U.S. forests and crops in the
sequestration of greenhouse gases.

4) Actions or controls necessary to reduce agricultural
greenhouse gas emissions to comply with obligations_
that may arise under the treaty and an economic
analysis of their impact on U.S. farmers and ranchers.
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?Tﬁe Honorable Al Gore
‘March 14, 1997
page 2

5) Whether and to what extent greenhouse gas emission
controls would disadvantage agricultural producers in
Ehis country compared to producers in other countries

with less stringent emimsion controls or no contrxols at
all. . ' .

We understand that serious discussions in preparation for
the Kyoto meeting may commence during dquly and .August of this
year. We firmly believe thig information, aa well ag the
Administration's formal economic analysis, should be submitted to
Congress well before then so that the various optiens for U.s.
policy may be underatood and their impact on American agricultire
and the American economy may be carefully assessed.

We look forward to wotking with you on this important issue.

Bincerely,

cc: The Honorable Madeleine Albright
The Honorable Dan Glickman
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OFFICE OF THE VIGE PRESIDENT

WASHINGTON

May 22, 1997

The Honorable Richard G. Lugar

Chatrman

Comumittee on Agriculture, Nutrition, and Forestry
United States Senate

Washington, D.C. 20510-6000

Dear Mr. Chairman: T

Thank you for the letter from you and other m&mbers of the Senate Committee on
Agriculture, Nutrition and Forestry regarding the climate change negotiations and the potential
impacts of climate change on U.S. agricultural production and compctitiveness.

The issuc of global climate change is an important one for agriculture, Over the next 50
years, U.S. food and fiber producers face major challenges in keeping pace with the ever
‘ ' increasing demands of a growing world population. Climate changes, environmental
degradation, and increasing competition for land and freshwater supplies will make these
challenges even greater. Based on current trends the Intergovernumental Panel on Climate
Change projects significant impacts to ccological systems and the economy, including food
security, water resources, coastal zones, and human health,

Information on the potential impacts of climate change on agriculture and net greenhouse
gas emissions from agriculture and forestry activities is currently available. The White House
Climate Change Task Force can arrange a briefing on this al your earliest convenience.

In light of the potential environmental consequences of climate changg, this
Administration has called on developed countries to agree to realistic and achievable binding
targets for greenhousc gas cmissions in the current climate negotiations. We believe that each
nalion needs the flexibility ta determine its own cost-effective means of reducing emissions.
And finally, everyone -- all nations (including developing couatries) and all economic sectors -~
must contribute to the solution because climate change is a global problem. We must begin now
to lead the way to a sustainable future.

Further commitments under the United Nations Framework Convention on Climate
Change must ensure that the U.S. economy remains strong and internationally competmve To
help find the best solution, the Administration is engaged in an assessment of the economic
impacts of various emissions targets [coordinated by Dr. Everett Ehrlich: Undersecretary for
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Economic Policy at the Department of Commerce.] This assessment includes a varicty of
aggregate national economic impacts, as well as sectoral and international economic impacts.
This analysis is currently underway. As it pro gresses, it will be subject to a peer review process.
Once this process is complcted, we fully expect to brief Congress.

As part of this assessment, the Department of Agriculture will analyze the impact of any
Dew agreement on America’s food sector and our farmers, ranchers and consumers, Evaluation
of the agricultural sector impacts of emissions reductions scenarios is contingent in some cases

on national macroeconomic results. As a result, an agricultural sector analysis will follow Dr.
Ehrlich’s modeling results. :

L appreciate your concerns and look forward to working with you on this important
environmental issue.

Sincerely,

Al Gore
AG/pgu

o
-~
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Wnited States Senate

COMMITTEE ON

GARGO 0. RENKES. STAFF DINECTOR v .
JSARY . ELLIWOATH. CHIEF COUNBEL ENERGY AND NATURAL RESOURCES
THOMAS & WILLIAME. 3T DIRECTOR FOR THE MINOATTY
. SAME FOWLER, cm::" COUNSEL FOR THE MINORITY WasHingTon, DC 20610-8150

October 3, 1997

. Mr. Dirk Forrister *

Chair '
White House Climate Change Task Force
The White House

Washington, DC 20500

Dear Mr. Forrister:

Because the administration declined to provide a witness for our September 30
hearing on ¢limate change, members of our Committee were unable to ask questions
on a variety of issues relevant to the climate change negotiations.

In an effort to allow the Senate—and the public at large—to appreciate the

diplomatic, economic and technical issues we face as a consequence of the climate

- change issue, I respectfully request that the enclosed written questions for the record

answered in a time frame prior to or concurrent with the upcoming negotiations in
Bonn. . .

Should you, your staff, or officials in agéncies generating responses to these
questions require clarification of additional information, David Garman of the Senate
Energy Committee staff may be reached at (202) 224.7933.

Thank you for your attention to this request. I will look forward to the

~ administration’s responses,

Frank H. Murkowski
Chairman

ce:  The Honorable Federico Pefia

The Honorable Janet Yellen
The Honorable Timothy Wirth
The Honorable Chuck Hagel
The Honorable Robert C. Byrd

20
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/'i( e 1. When will the Administration unveil jts propose ets and

timetables” for carbon emission reductions?

S 2. When will the Administration release to the public the economic
- Cék ;  analysis that it used in reaching these targets and timetables?

3. Will the economic analysis used to arrive at these targets and
O@ ‘timetables be peer reviewed? \

a. If not, why not?
b.  If so, will the peer reviewers comments he made public?

" 4. The Administration has indicated that it seeks to have an international
o 5 b - emissions trading scheme in the new treaty. :

a. Roughly how many of the 185 parties to the existing climate
treaty have agreed ta this approach? .

5. The Administration has indicated that it wanted to have “joint

g ' implementation” with developing countries as a means to reduce the
L costs of treaty compliance.

a Roughly how many of the 129 developin§ country parties have
agreed to this approach?

6. The Administration has indicated that it will “advance existing
commitments” for developing countries and has even proposed a

o ; %ﬂ means under which developing nations would “graduate” into binding
-G ~ commitments. | o

&  Roughly how many of the 129 developing country parties have
, agreed to the “‘graduation” approach? ‘

b. Roughly how many of the 36 industrialized country parties have
agreed to the “graduation” approach? : : -

A Some of the key sérat;agies for oi.xr negotiations—including developing

?country participation, joint implementation, and emissions
5¥;ﬂ- ‘trading —are not faring well in the negotiations.
i

a If we don’t get all of these clements in a Kyoto Protocol, will we
walk away from the dea]?

.
‘
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‘ ' : ' Questions for the Racord - Pags 2
\/ 8.  Last week the DOE released a report (the so-called “five labs” study)
’;f’ A indicating that we might reduce carbon emissions to 1990 levels with a

ry $50/ton carbon tax and an aggressive energy R&D program. In
o response to this report, the Secretary of Energy was quoted in a press
o . release as saying that the analysis “..showed that what was good for
: Q(p _ the environment would be good for the economy:”
_ L
2.  Igit the Administration’s position that a $50/ton carbon tax

would be good for the economy? l

b. Does the DOE study analyze impacts on b ess and
manufacturing? '

c. Is the DOE study an economic study or an attempt to make
predictions? _

' a Was this a valid and realistic assumption?
‘ ' ' b. Did the peer reviewers feel it was a ren.listic assumption?

10. The administration economic modelling effort also assumed a
in long term interest rates to almost 2%,

('ﬁ/“ & Was this a valid and realistic assumption?

— b Don’t new taxes and higher costs tend to inérease inflation and
interest ratea? ,

11. The administration modelling effort did not consider the costs
X associated with the development, implementation and monitoring of a
/ trading program.
cE

&  Was this a valid and realistic omission?

12. Did the administration modelling effort take into account the adverse
' effects on U.S, competitivenegs and the potential shifting of producers
(EA  inthe United States?

13. It was reported earlier this month that the Administration is

: considering an executive order that would reqm.rz federal agencies to
. reduce emissions by 20%. It wag also reported tha the Department of
D Defense will oppose any Administration pProposal on climate change
"DO that threatens military readiness,

‘.
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Questions for the Record - Page 3

a What studies have been done to assess the impact of such an
executive order on the U.S. military?

b. Have any such analyses been conducted by the Department of
Defense to your knowledge?

c. Is consideration being given to granting waivers to faderal
agencies that cannot comply with emission reduction mandates
without compromising their legal obligations and vital
functions?

d. Is the Administration considéring zfantinz a waiver to the
_ Department of Defense? To any other departments or agencies?

The DOE “five 1abs” study concludes that a carbon emission reduction
of 380 million metric tons per year is required to stabilize emissions at
1990 levels in 2010 and is based on implementation of the program by
the year 2000, The study finds that by increasing energy efficiency
through a variety of foderal and state programs with industry
participation as well ag imposing a $50 per metric ton of carbon permit

price that "2010 emissions could be cut by about 380 [million metric
tons] per year."

a Does this mean that we can reach 1980 levels by the year 2010 or
that in the year 2010, using new technology in combination with
regulatory and other measures, we will begin to reduce
emissions at a rate high enough to stabilize emissions at 1990
levels at some point in the future?

b. In 2010, how many million metric tons will China or Brazil be
emittjng per year? More than 3907

The DOE study concludes that "in all [three) .cases, carbon reductions
require the nation to embark on an aggressive set of policies and
programs.”

8  Assuming everything works as has been hypothesized in the
Efficiency Case (Cage One), we will not achieve stabilization of
carbon emissions at 1990 Jevels by 2010, correct?

According to the report, the Case 2 and 3 scenarios require "better

technology, 'readier’ markets, and a price of carbon that resultsin a
significantly increased willingness to manufacture, purchase, and use
low-carbon technologies. It represents a vigorous national
commitment that goes far beyond current efforts." '

a If we were to agree to implement a program similar to Case Two,
: including "a vigorous national program of research, development
demonstration, and diffusion, and a trading regime for carbon" at

92404 >sel 86uwy) @23ewL ) LI ITI 8S6-E1-A%W
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Queations for the Record . Page 4

a price of $25/ton, we still will not stabilize emissions ﬁt 19980
levels by 2010, correct?

According to the DOE study, only if we were to do all of the

" above and impose a $50/ton carbon charge would we be able to

achieve stabilization at 1990 levels by 2010, correct?

If not, then this study fails to tell us what would be necessary to
achieve the significantly higher emission reductions that would

be necessary to comply with any of the climate proposals that
are on the table, correct?

If that is the case, then thig study also fails to demonstrate that
the U.S. can comply with the kind of legally binding emission
reduction mandates currently under consideration in the
international negotiations through use of existing technology at
no cost to the nation, correct? '

If $50/ton charges are required to stabilize emissions at 1990
levels by 2010, how much would the per ton charge need to be to
reduce emissions to 10% or 15% below 1980 levels? Would it
double? Triple? _

17. Recent studies conducted by DRI/McGraw-Hill conclude that a $180-
e 180/ton carbon charge would be necessary to stabilize emissions at
v 1990 levels by-2010. (Pg. 4 of July 1997 study, "The Impacts of Carbon
B Mitigation Strategies. . ."

\&g .

Can you explain why there is such disparity between DRI's and |
DOE's estimates of the Perton charge necessary to reach 1990
levels by 2010? -

Has any attempt heen made to reconcilé these significant
differences? o

Isit p&éaible that the necessary carbon charge would be higher

0/ton to simply stabilize emissions at 1990 levels by 2010?

o 18. t(l):ne of the primary conclusions stated in the DOE sti:dy is that each of

scenarios under consideration "can produce energy savings

. _ \(// that are roughly equal to or exceed costs” ... "if feasible ways are found
‘ m to implement the carbon reductions....” The report states, however,

that the study did not analyze specific policies to achieve the
reductions described in the cases or the political feasibility of policies.
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Questions for the Racord - Page §

a If we don't know what the policies or means for reductions are,
and have not determined whether or not they are feasible, how

can we rely on this report's conclusion that the reductions can
be achieved without a cost to the nation?

b.  What are some of the means that might be used to achieve the
reductions? Would it involve new taxes? Note: Possible programs
mentioned include "energy efficiency codes and standards” and
"incentives through the tax system directed at investments in
energy- efficient technology in industry." (Page 1.13)

In numerous places in the report, information is provided on what
costs were taken into account or were excluded from consideration in
making the cost-benefit assessments. ",, . we count as benefits only
the energy savings to the nation... Costs include the increased
technology cost plus an approximate estimate of the costs of program
and policy implementation,” (Exec. Summary, footnote 2)

a. If no effort has been made to analyze specific policies to achieve
the described reductions, how did you determine costs of
programs and policy implementation?

b.  What is an example of a "program" that was included in your
analysis, What is the cost of that program? What cost did you
assign to the "policy implementation” associated with that
program?

On page 1.12 of the report the following statement appears: We have
preseuted the direct and most easily quantified of the costs and
benefits, but have not attempted a full benefit-cost analysis, We do not
account fdr indirect effects of policies (e.g., the reallocation of
investment dollars to efficiency investments). We do not account for
the increased cost of some R&D programs that are needed to achieve
the scenario results nor do we count the benefit of reduced carbon and .
other pollutant emissions, Also, wo have not analyzed any possible
ibution of wealth that could arise from a carbon trading system
or other policy to increase the price of carbon-based fuel."

a Aren't these pretty significant holes in DOE's analysis?

b.  If a"full benefit-cost analysis” has not been conducted, then how
can you legitimately conclude that emission reductions can be
achieved through energy efficiency without cost?

?n patge 1.1?, the report states that the $30/ton carbon charge is not a
cost.

a Why isn't the carbon charge considered a "direct cogt?™
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Questions for the Record - Puge 8

b. Isn't it a direct cost to someone? Who has to pay it?

c. Isjthe _c;?st of the carbon permit fees included in the analysis in
wa

The report characterizes the carbon charge as"a potentially large
transferipayment" and makes the following statement: "The magnitude
of the €r payment, as well as the losers and winners from the
transfers, depends on the nature of policy and its implementation as a
cap and trade system or some alternative. The amount of money that

&  Isitcorrect then that the study concludes that emissions

actount some $65 billion in "transfer payments?”
b. ’o are these "losers" the DOE report refers to?

In describing the results of DOE's analysis, the statement is made that
the DOE report "makes a strong case for the value of energy
technology research, development, demonstration, and diffusion as a
public response to global climate change.” As the report points out on
page 1.3, DOE's expenditure of $8 million on energy-efficiency
research hetween 1978 and 19896 has resulted in net benefits of $28

- billion through 1996 including significant environmental, health,

productivity and economic competitiveness benefits. As you Imow,
numerous economists agree that research and development and
technology deployment is the most cost-efficient way to address
climate concerns. Indeed, it is precisely because of the kinds of cost-
effective opportunities DOE has identified that these economists have
concluded in a number of independent studies that the wisest course
of action, is to delay the adoption of any kind of mandates or legally
binding targets and timetable for a modest period of years to permit
research and development to occur and to generally avoid
replacement of equipment and machinery prior to the end of its useful
life cycle.The Administration hag previously testified that if we "do it

~ dumb," compliance with the Proposed international target and

timetable mandates could he very costly to the U.S,
a. Doesn't the DOE repbrt provide further support and justification

b, Can you quantify the "cost" of delaying for 10 or 20 years?

uctions could be made at low or no cost yet fails to take into .

ot
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Questions for the Record - Page 7

c. Can you demonstrate that the cost of delay exceeds the cost of
adopting international mandates three months from now?

According to the DOE report, 95 million of the 135 million tons of

' carbon reductions necessary in the utility sector to achieve

stabilization at 1990 levels by 2010, "comes from retirement of coal
power plants and carbon-ordered dispatching of the utility system ...
and from repowering coal plants with natural gas." (Page 1.68)

a How much does it cost to "repower” an average coal plant with
natural gas? .

" b. Who would bear these costs?

The DOE report says that the measures used to reduce emissions in
the utility sector are "cost-effective with a $60/ton carbon charge."
(Page 1.8)

a When you say that retiring a coal plant is "cost-effective” with a

. 0/ton carbon charge, aren't you really saying is that if we
impose a fee of $50 per ton of carbon, a given number of coal
plants will be forced to shut down?

b. How many existing coal plants would be "retired?"

c. Where are these plants located?

d.  Has any consideration been given in DOE's analysis to the costs
associated with the shutdowns, layoffs, displacements that
would oceur as a result of "retiring” existing plants?

e. When you say that energy savings or reductions can be achieved

at little or no cost "to the nation," does that include the citizens,
communities and businesses in this country?

The DOE report also states that the remaining reductions in the utility
sector would be achieved from renewables such as wind, biofuels,

expansion of hydropower, and extension of nuclear power plant life.
(Page 1.6)

a, Explain what is meant by "nuclear power plant life extensions.”

b. Does this stud& contemplate new nuclear power plants or a
greater dependence on nuclear power?

Turning to the transportation and industry sectors, the DOE report
contemplates a reduction of 50 million tons of carbon per year through
(a) advanced combustion turbine cogenerators in industry; (b)
biomass and black liquor gasification and low-carbon industrial
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Questions for the Record . Page 8

processes; and (c) cellulosic ethanol/gasoline blends for automobiles. -
(Page 1.8)

a What kinds of industrial processes utilize advance combustion
- turbine cogenerators?

b. What percentage of industrial plants currently use these turbine
' cogenerators?

c. How much would it cost a given plan to re-outfit with a turbine
cogenerator?

d.  Are cellulosic ethanol/gasoline blends curréntly available to
American consumers? What automobiles can use this fuel? What

kind of conversion would be necessary for other cars to use this
fuel? What would it cogt?

The Acid Rain trading program exists solely within the United States
and operates primarily through the annual allocation of sulphur

dioxide permits to a known group of electric power generators,

correct?

a Why are the permits generally allocated only to electric power
generators? '

b. What mechanism ia used to determine whether these entities'
emissions are within theijr permit allowances?

c. What happens if a company's emissions exceed its permits?

d. What legal process exists to allow the regulated community to.
appeal decisions with which j¢ disagrees in connection with the
trading and emission pProgram?

e What costs are associated with the operation and administration
of the trading program? How are these costs minimized to
maintain market incentives?

I understand that the establishment of a trading regime similar to the
sulphur dioxide program for carbon emissions has been proposed.

& Would the ecarbon trading program operate domestically or

internationally?
b. . What role is envisionell for the Chicago Board of Trade?
e, Could a U.S, company such as an automobile manufacturer in

Detroit purchase carbon permits through the Board of Trade
from another developed country such as Germany? From a
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Questions for the Record - Page 9

developing country such ag Guatemala or Botswang?

d. If carbon per-mits may be purchased from a developing country,
how would it be determined how many permits each developing
country would be allocated?

e Would any UN agencies or bodies be involved in the
. implementation of the emission trading program? How would
they be funded? '

o R A What kind of transaction costs would you expect to be associated
U with an international emissions trading program?

'g'. Would state or local governments be required to purchase
carbon units for emissions? Federal agencies? .
r
h.  What kind of allocation process would be set up to establish the
caps that would be required to provide incentives to trade?

o i In the Acid Rain program, compliance with permits is ensured -
. _ through sophisticated continuous emissions monitoring '
. . equipment. How would compliance with permit limitations be
ensured under this program? o

3 Would developing countries have to reduce their own emissions
by one ton of carbon for each carbon unit they sell? How would
compliance be ensured for developing countries? Will developed
countries only be able to sell a carbon unit if they can
demonstrate they have already achieved the relevant
reductions? —

k. What penalties would apply if a developing country failed to
reduce its emissions at an amount commensurate with the

. carbon units it had sold?
L Who will monitor countries or companies for enforcement
S, purposes? ' _
:':,’:3 30, What is the administration’s calculation or estimate of the greenhouse
E88 emission reduction equivalent of the Clean Coal Technology
4 é gram, which was a 7 billion dollar program, at least half of which
0 came from private industry?
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White House Climate Change Task Force

T34 Jucksor;nPluc:, NWw. . Washingmn, N 20503

October 31, 1997

The Honorable Frank H. Murkowski
Chairman

Committee on Energy and Natural Resources
United States Senate

Washington, D.C. 20510-6150

Dear Senator Murkowski:

Thank you for your letter of October 3, 1997, relaying questions related to the climate change

negotiations, which we received on October 16.

We are facilitating an interagency effort to respond to your questions and will incorporate recent
developments at the negotiations completed today in Bonn. When Mr, David Garman of your
staff returns from Bonn, I will contact him to determing a mutually convenient date for delivery of

our responses.

I can be reached at (202) 343-1060 if You have any further questions.

mly‘
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Dirk Forrister
Chairman
cc: The Honorable Federico Pefia
The Honorable Janet Yellin
The Honorable Timothy Wirth
The Honorable Chuck Hagel
The Honorable Robert C. Byrd
202 343-1060 - Fax 202 343-1162
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February 13, 1998

The Honorable Stuart E, Eizenstat
Under Secretary for Economic, Business
and Agricultural Affairs

Department of State

Washington, D.C, 20520

Dear Secretary Eizenstat:

Artached are questions for the record for this week’s hearing on the implications of the
Kyoto Protocol. Because of the need for timely oversight of this 1ssue, | am requesting that you
‘ supply the requested responses and documents within two weeks,

Thank you.

Sincerely,

ot thp=c—

Chuck Hagel

Chajrman

Subcommittee on International Econamic
Poliey, Export and Trade Promotion
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|
' QUESTIONS FOR THE RECORD :
- FORUNDERSECRETARY OF STATE STUART EIZENSTAT
SUBMITTED BY ATOR CHUCK HAGEL
UNITED STATES SENATE COMMITTEE ON FOREIGN RELATIONS
HEARING ON IMPLICATIONS OF THE KYOTO PROTOCOL
February 13, 1998

When the Congressional delegation met with Vice President Gore in Kyoto, | asked the
Vice President exactly what he meant when he called on you and the rest of the U'S,
delegation to show more flexibility, The Vice President said that he would defer that
question 1o you, but you were not at that meeting. Can you tell us exactly what
instruction you received from the Vice President and what he meant when he instructed

you to be mare flexible in the negotiations?

Please define for me: “meaningful participation from key developing countries?”
2.1  What countries do you define as “key?” Do you consider China a “key”
developing country? Do-you coasider India a “key™ developing country?

The Administration's position on the issue of developing country participation has been
much weaker than that unanimously urged by the Senate in Senate Resolution 98. The
President has called for “key” developing countries to participate in a “meaningful” way,
while the unanimous view of the Senate was that “the United States should not be a
signatory to any protocol which would mandate new commitments to limit or reduce
greenhouse gas emissions for the Annex [ Partics, unless the protocol or other agreement
also mandates new specific scheduled commitments to limit or reduce greenhouse gas
emissions for the Developing Country Parties within the same compliance peried ™ Why
did the Administration use a different standard than that voted unanimously by the
Senate? - —
31  Does the Administration intend to adhere to the letter of S. Res. 98, that is 10
negotiate legally-binding, specific new scheduled commitments within the same
compliance period for the Developing Country Parties currently left out of the
Kyote Protocol? . .

32  Atwhat point, specifically, will the Administration reconsider the viability of the
Kyoto Protocol if emission reduction commitments cannot be secured from the
Developing Country Parties?

33  Does the President intend to honor the unanimous request of the Senate not to be 2
signatory — that is not to sign the Protocol — until we have met both objectives of
the Byrd-Hagel resolution test: emission reduction commitments from the
Developing Country Parties and a demonstration that the Protocol will not
seriously barm the U.S. economy?

Does the FY99 budget contain any Iﬁrograms or budget requests that could have the effect
of implementing portions of the Kyoto Protocol? Please provide the Committee with a
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list_ of all climate change programs in the Executive Branch, with a description of each
program and how they relate to the Kyate Protocol.

Article 3 calls for the U.N. Subsidiary Body. for Scientific and Technological Advice to
report within a year on which additional activities should be regulated by the Ireaty,
What specific additional domestic U.S. economie activities do you believe should b
brought under the jurisdict)ion of the Kyoto Protocol? '

Article S calls on countries 1o ephance their monitoring systems of greenhouse gas

emissions. Will the Admintstration make any changes in our existing monitoring systems
prior to Senate ratification of the treaty?

Article 6 delays the implementation of any international emissions trading system among
industrial countries until same later U.N. conference establishes procedures for
verification and reporting. Do you believe that a fully functioning trading system will, in
fact, be adopted next November in Buenos Arjes?

Article 11 requires the industrial countries to “provide new and additional financial

resources” 1o developing countries. What exactly does this mean, in terms of the U.S.

budget?

8.1  Docs the Administration plan to implement this requirement of the Kyoto
Protocol before Senate ratification?

Article 12 creates a new U.N. foreign aid fund on the climate change issue. This is the
“Clean Development Mechanism.” This Article creates a new U.N. structure for the
transfer funds from industrial to developing nations. It would permit industrial countries
or companjes to pay into a fund that would, in tumn, pay for projects in developing nations
to achieve “sustainable development” and to reduce greenhouse gas emissions beyond
What they would otherwise be. Axticle 12 also contains language that would permit the
U.N. Cleari Development Mechanism to retain a portion of the funds it receives for its
own administrative purposes. Early versions of this Brazilian proposal forthrightly
referred to this as “user fee” authority, a form of U.N. taxation authority. Does the
Administration have any cageerns about granting this kind of fee retention authority to a
U.N. body?

Last year, the Administration abandoned a year and a half-long effort to develop an
economic model that would show that we could make major cuts in energy use in this
country without harming our economy. The Chair of the Council of Economnic Advisors
went so far as to call economic modeling “futile.” On February 4, 1998 the Chair of the
Council on Environmental Quality, Kathleen McGinty said before the House Science
Committee, “The Administration is working on a more detailed economic analysis of the
impact of the targets reached in Kyoto. Council of Economic Advisers Chair Janet
Yellen will be prepared to discuss the analysis at a hearing next week before the Senate
Foreign Relations Commitiee.” Can you tell me why the Administration did not produce
either Janet Yellen as 2 witness or the promised detailed economic model or analysis?

— @ooy
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Were you involved in developing the statement of the Administration’s climate change
policies announced by the President in his October 22, 1997 speech at the Naﬁona.l
Geographic Society, and, if you were, will you please describe for us the role you played?
11.1 When were you told that you would be head of the U.S. delegation at the thjrd
session of the Conference of the Pardies to the United Nations Framework
Convention on Climate Change; and who told you? ‘

11.2 Will you please describe for us the role you played in developing the
Administration’s policy approach to, and strategies concerning. the internationa]
climate-change negotations during the period between the President's October 22
speech and the first day you arrived at the Kyoto Conference?

11.3  Atthe Kyoto Conference, you were the head of the U.S. delegaton. Will you
please describe the role you played in developing the Administration's policy
approach 10, and swrategies concerning, the international climate-change '
negotiations in Kyoto; and, in deing so, will you please describe on a comparative
basis the decision making authority within the delegation of you, Ms, Kathleen
McGinty, and Mr. Todd Stern? :

.In his testimony last fall before the House Commerce Committee, former Under

Secretary of State Wirth referred to the Administration’s “economics team” in response to

Committee questions about economics issues relevant to the international climate change

negotiations. Prior to your appointment as head of the U.S, delegation for the Kyato

Conference, did you regard yourself as part of the Administration's “economics team”

with respect 1o the intemational climate-change negotiations?

12.1 From and after the time you were appointed head of the U.S. delegation, was there
an “‘econormics team™ concerning the international climate-change negariations,
and, if there was, who were its members and who headed the “economics team?”

Is there currently in place any interagency body within the Executive Branch that has the
responsibility to analyze the cconomic implications to the nation of the emissions-
reduction requirements specified in the Kyoto Protocol for the United Sttesand of .
alternative domestic policies to achieve those reduction requirements?

12.1 Ifyes, What is the name of that interagency body? Who is the chair of that body?

Are you a member of that body?

‘You were appointed head of the U.S. delegation at the Kyoto Conference after farmer
Under Secretary of State Wirth announced his intention to resign as Under Secretary for
Global Affairs. The President has not yet sent to the Senate his nomination of a successor
to Mr., Wirth, Are you currently proceeding on the assumprion that, unless and until you
are informed by the Secretary of State or the White House to theiconwary, you are the
senior State Department official who has immediate responsibility for the
Administration’s policy approach to, and syategies concemning, internadonal ¢limate-
change negotiations?
13.1 What is your current assumption about whether you or Mr. Wirth's successar, if
and when confimmed by the Senate, will head the U S. delegation at the fourth
 session of the Conference of the Parties when it meets in Buenos Aires in
November?
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In his October 22, 1997 speech at the National Geographic Society, the President said:
“First, the United States proposes at Kyoto that we commit 1o the binding and realistic
target of returning to emissions of 1990 levels berween 2008 and 2012. And we should
nat stop there. We should cornmit to reduce emissions below 1990 levels in the five-year
period thereafter, and we must work toward further reductions in the Years ahead.” As of
the time you arrived at the Kyoto Conference, or at any time during the Kyoto
Conference, were you informed of:

- what the President’s October proposal would require of the United States

in terms of the tons of carbon-equivalent emissions reductions;

- what domestic laws and regulations likely would be required to enable the

United States to abide by the President's October proposal; and

- what the economic consequences to the nation likely would be if the

President’s October proposal were the basis for a protocol?

14.1 For any affirmative response to any of the aboye questions,

- Who gave you that information, and when?

= Please tell us what portions of the informatiog were in written form, by
way of briefing papers or otherwise, including any notes you made of
information that was given to you?

= To the extent the information to which [ have referred was not given to
you in written form or reflected in aiy notes you made of the informarion
given to you, would you please tell the Committee:

- -what the President’s October proposal would require of the United
States ju terms of the tons of carbon-equivalent emissions
reduction; ’

- what domestic laws and regulations likely would be required to
enable the United States ro abide by tl’zc President's October
proposal; and

- what the economic consequences 10 the nation likely would be if
the President’s October proposal were the basis for a protocol?

142  Prior to your leaving for the Kyota Conference, was it your understanding tharthe
Presidem’s Octaber proposal for emissions “targets and timetables” presupposed
that a protocol would provide for emissions trading among Annex I Parties and
for “joint implementation” among and between Anuex [ and non-Annex I Parties?

14.3  Prior to your leaving for the Kyoto Conference, whar was your belief as to how
difficult it would be for the United States to achieve the emissions limitation that
was proposed in the President’s October speech, assuming a protacol provided for
emissions trading among Annex I Parties and for “joint implementation” among
and between Annex I and non-Annex I Parties?

As you know, the Kyoto Protocol, if it ever were to become binding on the United States,
would require our nation to reduce its emissions of greenhouse gases by 7 percent below
their 1990 levels during the period 2008 through 2012, all in accordance with the specific
provisions of the Protocol concerning the list of greenhouse gases, sinks, basaline dates,
and so forth. Irefer you to a2 document entitled “Fact Sheet: The Kyota Protocol on
Climate Change,” dated January 23, 1998, It states that it was Prepared by the
Department of State’s Bureau of Oceans and International Environmental and Scientific
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A_ﬁ'airsf’_’ Iid you, personally, approve issuance of that “Fact Sheet,” and, if You did nat,

who was the highest ranking official of the State Department who approved jts issuance?

15.1  The Statc Department's “Fact Sheet” states: “The 7 percent target represents at
most a3 percent real reduction below the President's initial proposal of reducing
greenhouse gases to 1990 levels by 2008-12. The remaining 4 percentage points
result from certain changes in the way gases and sinks are calculated and do not
reflect any increase in effort as corapared o the President's original proposal.”
The document then goes on to anribute one percentage point of the 4 percentage
points to changing the baseline from 1990 to 1995 for the three synthetic gases

. covered by the Kyoto Protoco] (HFCs, PFCs, and SFy). It further attributes “abour
3" percentage points of the 4 percentage points to not including in the 1990
baseline U.S. sinks, but including certain changes in sinks during the period 2008
through 2012. Was an analysis, which showed that the Kyoto Protocol involves
“at most a 3 percent real reduction” of U.S, greenhouse gas emissions below 1590
levels fumnished to you while you were in Kyoto and before you agreed to the 7
percent reduction figute; and, if so:

- Who prepared the analysis?
- Who furnished you the analysis, and when?
- Were you given or shown any such analysis in writing?

15.2  Please tell us which other nations — at the time of the Kyoto Conference, bur
before actual adaption of the Kyoto Protocol - were informed, either by you or by
any other member of the U.S. delegation, that the Kyoto Protocol, as finajly

proposed to be adopted by the Kyoto Conference, would entai] at most a 3 percent
real reduction of U.S. greenhouse gas emissions below 1990 levels?

- Was Chairman Estrada of the Committec of the Whole informed of that;
and, if so, when? .

- Were any member nations of the European Union informed of that; and, if
50, which ones and when?

- Were any developing nations, including, but not limited to, China, India,
Argentina. Brazil, or any member pation of the Alliance of Small Island
States informed of that; and, if so, which ones and when?

Article 3.1 of the Kyoto Protocol states that the emissions reduction requirements of the
Annex I Parties set forth in Amnex B to the Protocol, in accordance with the provisions of
Article 3, are “with a view to reducing their overall emissions of such gases by at least 5
per cent below 1990 levels in the commitment period 2008 to 2012,” My recollection is
that Ambassador Estrada, who chaired the AGBM and the Commirtee of the Whole,
stated that the reduction of the Annex I Parties would amount to about 5.2 percent below
1990 levels. If the “real” reductions or limitations of the Annex | Parties are calculated in
the same manner as the propased U.S. reduction is calculated in the State Deparament’s
“Fact Sheet™ — in other words, taking into account the 1995 baseline for the three
synthetic gases and the provisions regarding sinks ~ shouldn’t we conclude that the
“real” reductions of the Annex I Parties below 1990 emissions levels will be less than 5
percent? .
16.1 Putting it ancther way, if the U.S. reduction is “‘at most a 3 percesnt real reduction”
below 1990 levels, that would be less than one-half of the 7 percent proposed

}
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. reduction for our nation set forth in Annex B to the Kyoto Protocal.. I understagd

- thar the United States accounted for perbaps as much as ope-third or more of the
Annex | Parties’ gross emissions in 1990; Russia (the next largest Annex I emirrer
of greenhouse gases), as well as New Zealand and Ulqaine, refused o agree tg
any reductions below their respective 1990 emissions levels; and Australia would
be allowed to increase its emissions by 8 percent over its 1990 level. In thase
circumstances, can you explain how the aggregate reductions of the Annex |
Parties during the period 2012 through 2018 wil] achieve the S percent reduction
level referred to in Article 3.1 of the Kyoto Protocol?

16.2  As far as the Administration is concerned, is the phrase “with a view to reducing
their overall emissions of such gases by at least 5 per cent below 1990 levels in
the commitment period 2008 to 2012, as set forth in Article 3.1 of the Kyoto
Protocol,-anything more than a purely political statement; or, could it in any
manner be interpreted as placing on the United States a legal obligation aver and
above the 7 percent reduction set forth in Annex B, when interpreted in
accordance with the balance of Article 3 without regard to that phrase?

The fact sheets and related documents that were distributed by the White House, along
with the text of the President's October speech, stated with respect to the emissions target
and timetable he had announced: “And it is meaningful. Achieving 1990 levels in the
period 2008-12 would amount to almost a 30 percent reduction off a business-as-usual
approach.” Even assuming, for the sake of our discussion, that the 7 percent reduction
referred to in Annex B of the Kyoto Protocol amounts to “at mast a 3 percent real
reduction” below 1990 levels, would yau please:

- tell the Committee how many millions of tons of reduction wil| have to
accur in 2012 (the last year of the first commitment period) compared to
the baseline emissions projections for that year; and :

- cxplain why the Administration agreed in Kyoto to a legally binding
obligation to reduce our greenhouse gas emissions by such amount below
1990 levels during the period 2008 through 20122

17.1  Given the provisions ir the Kyoto Protocol concerning the baseline for the three

synthetic gases and the provisions regarding sinks, if the U.S. delegation had
insisted at the Kyoto Conference on percentage figures in Annex B to the Protocol
that would have resulted, in reality, in a U,S. commitment ouly to return jts
greenhouse gas emissions to their 1990 level, rather than the 3 percent reduction
claimed in the State Department's “Fact Sheet,” please tell us, based on your
discussions with other nations, which of them, if any, would have f&tmally
objected to adaption of such a protocol? .

Article 3.2 of the Kyoto Protocol states: “Each Party included in Apnex I shall, by 2005,
have made demonstrable progress in achieving its commitments under this Protocol”
Does this constitute a legally-binding obligation?
18.1  Will you please tell us what that provision means in terms of the relationship
between U.S. greenhouse gas emissions in 2005 and --
- the baseline projection of U.S. emissions for 2005; and
- U.S. greenhouse gas emissions in 19907
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182 Does the Conference of the Parties to the Kyoto Protocol have the authority to
determine whether the United States is in compliance with Article 3.2; and, if it
does, would our nation be exposed to risk of enforcement provisions that might be
established pursuant to Article 17 of the Protocol?

In his October speech, the President said there should be reductions below 1990 levels
during the five-year perjod after 2012. Either before or during the Kyoto Conference, did
you or any other member of the Executive Branch ever propose 1o, or discuss with,
another nation what the percentage reduction should be during the five-year period after
20127 Ifyes—

- what percentage reduction was proposed or discussed for that second
commitment period; _

- who expressed the view of the United States on that issue;

- when such further reduction was proposed or discussed:

- who the other nations were; and

- what their reaction was?

19.1  Asnearly as ] can determine, there are twa places in the Kyoto Protocol that
define the first “commitment period.” Article 3.1 uses the expression “the
commitment period 2008 w0 2012,” and Article 3.7 uses the identical expression.

I am concerned that the word “to” could be interpreted by some to mean “up to,”
rather than “through,” so that the language in the Kyoto Protocol would be
-interpreted to refer to the years 2008, 2009, 2010, and 2011 that is, “up 10” 2012.
Such interpretation would mean that the first commitment period has a duration of
only four years. Was it the intention and understanding of the U.S. delegation at
the Kyoto Conference that the phrase “the comumitment period 2008 to 2012,” as
used in the Kyoto Protocol, was meant to include the full year 20127

Even if one assumes that the Kyoto Protocol provides for at most a real 3 percent
reduction of U.S. greenhotise gas emissions below their 1990 levels during the period
2008 through 2012, would you agree that, all other things being equal, the level of effort
required to enable U.S. compliance with that commitment would have to be greater or
more far-reaching than would be the case if the Protocol only required, under its
provisions, returning the nation's emissions to their 1990 level, and, also, that the
economic consequences would be greater? )

20.1 During the decision-making process as to whether the U.S. delegation should
agree to the Kyoto Protocol, as it finally was to be proposed to the Kyato
Conference, did you participate in any discussions, or receive any information,
concerning whether, or how, or the extent to which, domestic laws and regulations
that would be required, and the economic consequences to the nation, would or
could differ from those contemplated at the time of the President’s October 1997
speech? Ifyes --

—  Was any such information furnished to you in written form; and, if so,
who prepared the informaton, and who furnished it to. you?

[
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. - Would you please describe for the Committee what was said during any
N discussions you had on that jssue?
- Would you pleasc tell us whether the President or the Vice President, or
both, were provided the information that you had? '

As you know, Senate Resolution 98, the Byrd-Hagel Sense of the Senate Resolutio’n;
provided, in part, that “the United States should not be a signatory to any protocol to, or
other agreement regarding, the United Nations Framework Convention on Climate
Change of 1992, at negotiations in Kyoto in December 1997, or thereafter, which would
~ (A) mandate new commitments 1q limit or reduce greenhouse gas emissions for the
annex [ Parties, unless the protocol or other agreement also mandates new specified
scheduled commitments to Kmit or reduce greenhouse gas emissions for Developing
country Parties within the samc compliance period. . .." Please tell the Committee what
efforts were made by the United States, from and after the time you were told you would

- head the U.S. delegation at the Kyoto Conference, 10 obtain language in the Kyoto

Protocol that met the specific requirements of Senate Resolution 98, namely, that
“mandates new specified scheduled commimments to limir or reduce greenhouse gas
emissions for Developing country Parties within the same compliance period” as would
apply to our nation?

21.1  In the President’s October speech, he stated: “The United States will not assume
binding obligations unless key developing nations meaningfully participate in this
effort.” In his December 8 speech 1o the Kyoto Conference, one of the specific
conditions stated by the Vice President to show “Increased negotiating flexdbility™
also was “the meaningful participation of key developing countries.” At any time,
were you under the impression that such language met the requirements set forth
in the Senate Resolution that was adopted by a vote of 95 10 zero? If yes =
- What, if anything, made you think that Senate Resolution 98 was only

concerned with “key” developing nations, as distinguished from all, or
substantially &ll, of them?

- What, if anything, made you think that the expression “meaningful
participation” was exactly the same thing as the requirement of Senate
Resolution 98 that referred tp “new specified scheduled commitments to
limit or reduce greenhouse gas emissions for the Developing country
Parties within the same compliance period?”

212 Do you agree that the Kyoto Protocol, as written, does not meet the requirements
of the Senate, as set forth in Senate Resolution 987

As of, or around, the time you were designated to head the U.S. delegation to the Kyoto
Conference, what was your understanding of the intention and meaning of the following
wards, as used in the President's Qctober speech: '

- “key” — Please name al] of the developing narions that were "key?"

- “participation” — did it include quantitative commitments, in the Protocol
or in a simultaneously adopted, but separate, protocol, to limit the growth
of developing nations’ greenhouse gas emissions?

-~ “meaningful” — what did that mean?
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22.1 My understanding is that the Anmex I nations and the developing nations knew of
- the terms of Senate Resolution 98 at least by the summer of 1997, when the ad
Hoc Group on the Berlin Mandate met in Bapn, Is that your understanding alsq?

At any time during the Kyoto Conference, did the Administration’s intent and
understanding of the phrase “meaningful participation of key developing nations” change
from the intent and understanding thar existed as of the President's October speech? If so,
would you please tell us what the changes were?

Does the Kyoto Protocal, as written, provide for “meaningful participation of key
developing countries” within the meaning of the President's October 1997 speech?
24.1 The following is from a document, dated December 1 1, 1997, which is eqtitled
“Transcript: Eizenstat Briefing on Results of Climate Talks” and which bears a
legend at the top stating “The United States Mission ta Italy.” The document
purports to be a transcript of your news conference on Decernber 11 in Kyote.
The following statement is attributed to you
“Second is the question of eventual ratification by the U.S.
Senate. The President has indicated thart the United States
would not take on legally binding targets until there was
meaningful participation by developing countries. Clearly,
despite the very important step taken through the Brazilian
process of creating a Clean Development Mechanism for Credit,
that meaningful participation has not yet been taken as a result
of the steps that were done here, We hope, over time, they
will.” '
Did that transcript accurately sct forth what you said at your news conference?
24.2  Ifanybody in the Administration, or anybody else, ever tries to tell or suggest to
this Committee that the Kyata Protocol, as written, provides for “meaningful
participation by key developing countries,” can we count on you to deny that?
The State Department’s “Fact Sheet: The Kyoto Protocol on Climate Change,” dated
January 23, 1998 states (beginning at the bottom of page 4): “While the conference
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22.1 My understanding is that the Annex [ nations and the developing nations knew of
" the terms of Senate Resolution 98 at least by the summer of 1997, when the Ad
Hoc Group on the Berlin Mandate met in Bonn. Is that your understanding alsa?

At any time during the Kyoto Conference, did the Administration’s intent and
understanding of the phrase “meaningful participation of key developing nations™ change
from the intent and understanding that existed as of the President's October speech? If so,
would you please tell us what the changes were?

Daes the Kyoto Protocal, as written, provide for “meaningful participaton of key

developing countries” within the meaning of the President's October 1997 speech?

24.1 The following is from a document, dated December 11, 1997, which is enfitled
“Transcript: Eizenstat Bricfing on Results of Climate Talks” and which bears a
legend at the top stating “The United States Mission to Italy.” The document
purports to be a transcript of your news conference on December 11 in Kyoto.
The following statement is attributed to you:

“Second is the question of eventual ratification by the U.S.
Senate. The President has indicated that the United States
would not take on legally binding targets until there was
meaningful participation by developing countries. Clearly,
despite the very important step taken through the Brazilian
process of creating a Clean Development Mechanism for Credit,
that meaningful participation has not yet been taken as a result
of the steps that were done here. We hope, over time, they
will.”
Did that transcript accurately set forth what you said at your news conference?

24.2 Ifanybody in the Administration, or anybody else, ever tries to tell or suggest to
this Commirtee that the Kyato Protocol, as written, provides for “meaningful
participation by key developing countries,” can we count on you to deny that?

The State Department’s “Fact Sheet: The Kyoto Protocol on Climate Change,™ dated

Tanuary 23, 1998 states (beginning at the bottom of page 4): “While the conference

rejected a proposal to create a new category of nations that would voluntarily assume

binding emissions targets, developing countries fmay as a prerequisite for engaging in
emission trading still do so through amendment to the annex of the protocol that lists
countries with targets.” Does that statement mean that there is a mechanism for

developing pations to apt into the Kyato Protocol by means of amendment to Annex B?

251 Was the United States, before and during the Kyoto Conference, a proponent of
what had been called Article 10, which was called Article 9 in a subsequent draft
because of renumbering of the Articles, and that Asticle 10 was intended to set
forth the rules by which a non-Annex I Party (that is, a developing narion) could
“gpt in" to a quantitative corvmitment to limit or reduce its greenhouse gas
emissions? '

252 Isittrue that the developing nations, as a group, refused to go along with this
“Article 10,” and that, in your press conference immediately after adoption of the
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Protocal, you stated thar the defeat of the opt-in provisions of Article 10 “was I
- think our single greatest disappointment?”

253 Who came up with the idea that Annex B could be amended so asto add a
developing nation and a related emissions-limitation commitment, or when such
idea first entered into a draft of the Protocol?

25.4 Do you believe that a majority of the developing nations wanted to include Article
10 in the Kyoto Protocol? }

25,5 f a*“developing” nation wanted to undertake an emissions-limitation commitment
for itself and that it proposed to amend Annex B of the Kyato Protocol by stating
what its commitment was, do you agree that, by reason of Articles 20.7 and 19.5
of the Protocol, such amendment would first have 10 be approved by at least a
three-fourths majority vote of the Parties to the Pratocol?

25.6 Do you believe that the Government of the United States, under our Constitution,
could not deposit an instrument of acceptance to any amendment of Annex B
pursuant ta Article 19.4 of the Kyoto Protocol without the advice and consent of
the U.S. Senate?

25.7 If a developing nation were added to Annex B, would it autornatically become an
Annex I Party to the Convention? :

25.8 Would a developing nation that is added to Annex B also undertake the
commitments of Annex I Parties set forth in Article 2 (concerning policies and
measures), Article 5 (conceming a national system for estimation of its emissions
and sinks), Article 7 (concerning its national emissions inventory and national
communications), and Article 8 (concerning expert review of its reports filed
pursuant to Article 7)? If yes —

- Will you please look at those Articles in the Kyoto Protocol and tell me
what language in them would make them applicable to a developing nation
that became listed in Annex B?

In her written testimony before the House Science Committee on February 4, Ms.
Kathleen McGinty said: “The President has made it clear that he does not intend to send
the Kyoto Protocol to the Senate for ratification until we have achieved meaningful
participation by key developing countrics.” Is thar also your understanding of the
President's position; and, if it is, who told you that? :

I am told that various Administration officials have referred to efforts to abtain, on a

bilateral or multilateral basis, the agreement of certain developing nations to quantitative

limita- tions on the growth of their greenhouse gas emissions. For example, [ understand
that Ms. McGinty indicated that in her oral testimony before the House Science

Committee. Is it the Administration’s position that any such bilateral or multilateral

agreements would constitute “meaningful participation by developjng nations?”

27.1 How could the Administration contend that bilateral or multilateral agreements
with developing nations would justify the Senate’s ratificarion of the Kyoto
Protocol, in the absence of amendments to the Kyoto Protocal that made it certain

the developing nations 2dded to Annex B also were subject to Articles 2,3,5,7,
and 8, and that all such commitments, including those undertaken by means of
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‘ _ joining Annex B, were subject to such enforcement provisions as might be
- adopted o elaborate Article 177
272 Is the Administration contemplating proposals to amend the Kyoto Protocol to
make certain that, if developing nations were added to Annex B, they also will be
subject to Articles 2, 3, 5, 7, and &?

28.  What do you believe the chances are that the Kyoto Protocol will enter into force by the
fourth session of the Conference of the Partics in November if the Senate has not ratified
it more than 90 days before that session?

29.  If the Kyota Protocol does nol‘ente: into force by the November session of the
Conference of the Parties, do you believe that the Protocol's provisions concerning
amendment of the Protacol are irrelevant and that, in the absence of adoption of the Rules
of Procedure of the Conference of the Parties that provide for amendment of the Kyoto
Protocol by something other than “consensus,” any amendments to that Protocol would
require “consensus?”

30. Would you please describe for us all of the ways, including procedure, that the State
Department is considering to accommodate the requirements of Senate Resolution 987

31.  Did the President, personally, authorize the U.S. delegation at the Kyoto Conference to
’ vote for adoption of the Kyoto Protocol?

31.1 Will you please explain to the Committee why the President authorized the U.S.
delegation to vote for adoption of the Kyoto Protocol at the Kyoto Conference,
but no decision has been made as 1o when it will be signed in behalf of the United
States?

32,  Will you please identify and describe any oral or written understandings with, or
commitments to, other nations -- of any kind other than those specifically set forth in the
Protocol -- which were made by the President, by the Vice President, or by any member
of the U.S. delegation to the Kyoto Conference, including, but not limited to, any
| understandings or commitments regarding: .
. - implementatjon or the interpretation of the Protocol;
: - the substance of future decisions by the Conference of the Parties, which
g the United States would support, regarding rules or guidelines elaborating
the Protocol; or concemning the timing of any Party’s signature or
ratification of the Protacal. (
| : !
33.  Artcle 16 bis. Will you please tell us what “modalities” would be, as distinguished from
| the “principles,” “rules,” and “‘guidelines” referred 1o in that Article?
33.1 Do you believe that, untl the Conference of the Parties makes all of the decisians
‘ that it is empowered to make under those Articles of the Kyoto Protocal, it will be
‘ impossible for either the Administration or the Congress to know the extent to
“ which those Articles — in reality — would or could reduce the pation’s cost of
| . complying with the emissions- reduction requirement set forth in the Protocol?

i1
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Do you believe that under Article 16 bis, Annex B Parties can begin engaging in

emissions trading now? ) _

34.1 Do you have any reason to believe that other Parties to the Convention, f
specifically including the European Union, agree that, under Article 16 bis, Annex
B Parties can begin engaging in emissions trading before the Conference of the
Partics defines what it regards as the “relevant principles, modalities, rules and
guidelines” for emissions trading, as pravided for in the first sentence of Article
16 bis?

34.1 Will you please explain 1o the Committee, in summary form at this dme, all of the
issues that will have to be decided by the Conference of the Parties in order to
enable emissions trading under Article 16 bis be a viable and effective mechanism
for reducing the costs of complying with the emissions-reduction commitment of
the United States under the Kyoto Protocol?

Regarding the Clean Development Mechanism, particularly Article 12.8, which states:
“The Conference of the Parties serving as the mecting of the Parties to this Protocol shall
ensure that a share of the proceeds from certified project activities is used ta cover
administrative expenses as well as to assist developing country Parties that are
particularly vulnerable to the adverse effects of climate change to meet the costs of
adaptation.” Who are those countries that will be entitled to receive funding to meet the
costs of adaptation?

- Are they limited to the groups of countries referred to in Article 4.8 of the
Convention? '

- Will the share of proceeds to be used to meet the costs of adaptation be
allocated among deserving nations jn accqrdance with some currently
unknown, decision making process to be established by the Conference of
the Parties? '

- Please identfy all countries that would be excluded from receiving any
portion of such funding.

35.1 Does the United States have an understanding with Brazil, or with any other
nations, as to a limit, or potential limit, on.the amount of money derjved from
projects under the Clean Development Mechanism that will be diverted to
developing nations for adaptation purposes?

My understanding is that the fourth session of the Conference of the Parties in November
will review the adequacy of Articles 4.2(a) and (b) of the Convention. Given that the
Conference of the Parties adopted the Kyoto Protocol and that Articles 4.2(a) and (b) of
the Convention have nothing to do with commitments of developing nations, will you
assure this Committee that the position of the United States at the November session will
be that Articles 4.2(a) and (b) of the Convention gre “adequate?”

The Kyoto Protocol contains no provisions that describe what the procedures and
consequences will be if 2 Party is not in compliance with its commitments under the
Protocol. Article 17 of the Protocol does not itself provide deterrence to non-compliance;
yet we know that, for any number of reasons, the United States would comply with its
commiumnents if the Protocol ever received the advice and conseat of the Senate. What
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specific proposals did the U.S. delegation make during the negotiations that concludeq

with the Kyoto Protocol that detailed the procedures to determine whether a Party was in

non-compliance, and, in case of non-compliance, what specific consequences would .

ensue in different situations?

37.1  Does the Administration favor use of trade sanctions, such as embargoes, in case
of certain types of non-compliancs; and, if so, please tell us what the
Administration is considering in that regard?

Is the Administration contemplating submitting.to Congress any other legislative
proposals, ar is it contemplating proposing any new or amended regulations, any of
which are intended to reduce U.S. greenhouse gas emissions, prior to the President’s
signing the Kyoto Protocol and submitting it to the Senate for its advice and consent? If
so, will you please describe the substance of any such legislative or regulatory proposals
that arc being contem- plated?

Has any Department or agency of the Executive Branch, or any interagency bedy, been

~ given the responsibility to develop potential proposals for legislation or regulations that

would be intended to facilitate compliance by the United States with the Kyoto Protacol
if the Pratocol ever were to become binding on this nation? If so, will you please identify
the Departments, agencies, or intcragency body; and, if it is an interagency body; who is
the head of it? |
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QUESTIONS FOR THE RECORD
SENATOR JESSE HELMS
IMPLICATIONS OF THE KYOTO PROTOCOL HEARING
February 13, 1898

Please provide the following informatian either in electronic or hard-copy farm:

-- the official US global greenhouse gas inventory used by negotiators in
Kyoto, on a country-by-country specific basis, for the six greenhouse gases
listed in Annex A of the Kyoto Pratocol;

— the 1990 baseline and projections at least through 2030 for carbon dioxide,
methane. and nitrous oxide; and

— the 1995 baseline and projections at least through 2030 for
hydroflurocarbons, perfluorocarbons, and sulphur hexafluoride.

Please provide the assumptions, data and calculation methodology| that
support the Administration’s assertion that the Impact of carbon sinks on the
U.S. greenhouse gas reduction commitment will reduce the actual Jeduction to
2 or 3 percent below 1990 levels, rather than 7 percent. '

The Kyoto Protocol establishes a Clean Development Mechanism.| Please
provide the following information regarding the *“Mechanism.”

— What staffing and administrative costs do you anticipate will be required to
establish and run this “Mechanism™?

-- What fee do you anticipate the U.N. will charge companies for investing in
developing countries through this "Mechanism™?

— What criteria do you anticipate this “Mechanism” will use to approve of reject
investments?

The Energy Information Administration (E!A) has projected that carbon .
emissions in the United States will increase from 1990 emissions levels by 34
percent by the year 2010. The Kyoto Protocol would require the United States
to reduce these emissions to 7 percent below 1990 levels by 2010.

- In addition to your assertions of increased energy efficiency, and
international emissions trading, please detail how the Administration int_ends to
reach these enormous commitments without constraining U.S. economic
growth?
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Please answer the following questions regarding the creation and
implementation of a domestic emissions trading program.

— Is the Administration considering the creation and implementation of a
domestic emissions trading program?

_ Does the Administration believe that a domestic emissions trading program
could be implemented absent legislation? Would legislation be required for
any aspect of a domestic emission trading program under consideration? If
you do not believe that legislation is required, under what statutory authority,
specifically, would the Administration intend to proceed? What would be the
basis for such an interpretation? :

— Would a domestic emissions trading program be implemented without
ratification of the Kyota Protocal? If so, on what basis? How would such a
pragram relate to the proposed, yet thus far undefined, international emissions
trading regime?

.- Would a domestic emissions trading program be voluntary? if so, what
incentives would be offered to induce companies and other entities to
participate? Who would run such a program? Under what authority?

— By its very nature, an emissions trading program would require an emissions
“cap” that would make an emissions unit tradable commodity. Would
adherence to the cap be voluntary or mandatory? How would a cap be
established? Has any Administration official or entity examined in any way
whether a mandatory cap could be placed on carbon emissions? if so, would
it be the Administration’s's view that legislation would be required to proceed?
If not. under what authority would the Administration act?

—- Could international emissions trading proceed today on the basis of the
Kyoto Protocol? 1f so, how? If not what would the Administration deem
necessary far an intemational emissions trading program to proceed?

Please answer the following questions regarding amendments to the Kyoto
Protocol: -

— While the' Administration is calling the Kyoto Protocol a “work in progress,”
isn't it true that the Kyoto Protocol is a final document that must be considered
by all nations as is? Can the Protocol be amended or changed in any way

‘before it enters into force? If so, haw would this be done?

-- Procedurally, how does the Administration intend to act on any proposals in
Buenos Aires? For example, how would an emissions trading regime be '
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considered and adopted? What about enforcement and compliance rules?
What about new scheduled emissions reduction commitments by developing
countries in the same compliance periad as developed countries?

_ I the United States, or any other nation, sought to amend the Kyato
Protocel, wouldn't it need to follow the amendment process to the Protocol?

To participate in that process, wouldn't the United States. or any other nation,
have to be a party to the Protocol? If this is the case, how does the
Administration intend to change anything that is now included in the Pratacol or
add anything to the Protocol -- which is deemed a work in progress -- until
after U.S. ratification? [f it is your belief that the United States does not have
to be a party to the Protocol to amend the agreement, how could this be done?

- Would the Administration consider submitting the Kyota Protocol to the
Senate far its advice and consent before formal adoption of amendments to
the Protocol? If not, Is it the Administration’s intention to forgo submitting a
glabal climate treaty to the Senate? |f sa, how specifically would the
Administration go about making the Protocol acceptable to the American
people?

— |s it the intention of the Administration’s ta seek t0 negotiate a new Protocol
and send both Protocols together to the Senate for advice and consent? |if so,
what would a new Pratocol look like specifically? Have any other countries
expressed an interest in such an approach? If so, which countries?
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TODAY, EVEN THE
MOST HONEST
POLITICIAN RUNS THE
RISK OF RUINOUS
CORRUPTION
INVESTIGATIONS.

TO UNDERSTAND THE
BREAKDOWN OF THE
ETHICS PROCESS,
ASSUME THE
CHARGES AGAINST
BRUCE BABBITT ARE
TRUE—AND THEN
DECIDE WHETHER HE
COMMITTED A CRIME.

n Feb. 11, Attorney General Janet Reno called for an independent
prosecutor to find out whether Interior Secretary Bruce Babbitt
lied to Congress last year when he testified about a controversial
Indian casino deal. For Babbitt and some other Administration in-

siders, the most important aspect of the case is presumably its out-

come. For the rest of us, however, its broader implications matter a good deal more.

By JoNATHAN RaucH
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RICHARD A BLOOM

Assume. for the next few minutes, that the charges against
Babbitt are true. If he is. therefore. guilty of corruption. then
235 Members of Congress. give or take one or mwo. and most
of the executive branch’s political appointees—and. of
course. their statfs—would be well advised 1o get lawvers.

Since the 1970s. criminal law has been reaching ever deep-
er into politics. The post-Watergate reforms brought a fine
screen of campaign finance rules and. in 1978. the indepen-
dent counsel law. The 1980s brought the “zero tolerance”
prosecutorial mind-set, putting wetlands-fillers in jail with
muggers and expelling students for bringing Advil or key-

Bruce BassITT: —-

His testimony before
Thompson's committee
was enough to trigger
Reno's request for an
independent prosecutor.

chain pocketknives to school. The result
is shown in the chart on page 567: a
spectacular increase in prosecutions of

public officials, stabilizing in the late 1980s at an unprece-
dented level (though dropping off a bit in 1995). Through it
all. the public became convinced that all politicians are
crooked. if vou only dig a litde.

Politics is not like arson or battery, however. Politics is a
messv affair. in which no wo people will draw quite the same
line between lobbying and peddling influence, or between
rewarding supporters and paying them off. As zero-tolerance
advanced, it was inevitable that at some point the ethics
process would lose the ability to distinguish in any pre-
dictable way between politics and crime. With the Babbitt
case, that point has now arrived.

To say this is to make no judgment about what, if anything,
Babbitt’s independent prosecutor will come up with. It is to
say that, no matter how hard even the most honest politician
tries to obey the law, he can no longer go about his business
without fear of one or more ruinous corruption investiga-
tions. The law’s first duty is not to catch the guilty, but to pro-
vide a zone of comfort for the innocent. On that score. the
ethics process has reached the point of collapse. Ethics inves
tigations can bring down the honest and dishonest alike.

To see that this is true, you need not believe anv of Bab-
bitt’s denials. Just the reverse: The best wav to understand
what has happened is by adopting the Alice-in-Wonderland
theory of justice—verdict first, charges after. For the purpos-
es of this article. the verdict is Guilty. That is. in all important
disputes of fact, this article will assume that Babbitt's accusers
are right about what actually happened. Wonderland

jurisprudence is not fair to Babbitt. who has strenuously
denied the charges; the box on page 366 tells his side of the
storyv. For now. however. never mind which side vou believe.
and consider what it is that Babbitt is charged with. and what
it means if those charges can ignite four separate corruption
investigations.

RAISING THE STAKES

From the day it opened in 1991, the St. Croix Meadows
Greyhound Park, in the town of Hudson, Wis., lost money.
The dog track’s owner, a Miami company called HAH Asso-

ciates Inc., was losing something like $7 million a year.
HAH attributed its iil fortunes to competition from casino
gambling on Indian reservations nearbv, and it decided to
fight back by turning St. Croix Meadows into a gaming
operation. Unfortunately, though. the dog track was not
on an Indian reservation. So HAH made a deal with three
poor Chippewa tribes, whose reservations were anywhere
from 85 miles-188 miles from Hudson. The Indians would
ask the Interior Department to take the dog track “in trust”
for them, effectivelv making it Indian land. Then the place
could be converted to a casino. and both HAH and the
Chippewas would make money.

In due course, a regional office of the department’s
Bureau of Indian Affairs blessed the plan and. in November
of 1994, sent it to the central office in Washing-
ton, which had the final say. A lot of money was at
stake. not only for HAH and the Chippewas but,
on the other side, for several Indian tribes that
operated casinos near Hudson and did not relish
the new competition. That winter and spring, a
fierce lobbying battle took place. The casino’s
opponents—call them, for clarity in this article,
the Winners—hired a small phalanx of Washing-
ton insiders. including Patrick J. O’Connor, a former Demo-
cratic Party treasurer who lobbied. among others. the chair-
man of the Democratic National Committee, the White
House and. at a reception. President Clinton. In a letter,
O’Connor pointedly reminded Harold M. Ickes, who was
then the White House deputy chief of staff, of the Winners’
“previous financial support” for Democrats and Clinton. For
their part, the Losers hired one of Babbitt's oldest and best
friends, a lawver in Phoenix named Paul Eckstein, who lob-
bied the Interior Department, including Babbitt himself.

The department usually follows the recommendations of
its regional offices. On the other hand, an application for
an off-reservation casino was itself unusual. Such casinos are
controversial with local communities, which fear that the
Interior Department might use federal muscle to force casi-
nos into unwilling towns or neighborhoods. Only one off-
reservation casino had been approved—and that one with
the community’s support. The people in and near Hudson,
by contrast, were bitterly divided on the dog wrack proposal,
and the area’s two citv councils opposed it. On Julv 14,
1995, the Interior Department, citing local opposition.
announced that the casino application would be denied.

Subsequently, between March and November of 1996,
the Winners. renewing their “previous financial support.”
donated $230,000 or more (various figures are cited) to the
Democrats. The Losers, meanwhile, sued. Suit soon blos-
somed into scandal.

Those are the raw facts. To them. add one sharply contest-
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iece of informaton. the onlv direct evidence of a link
‘een the monev and the decision. In July of 1995, on

Aring that his clients” casino application was about to be
denied. Eckstein rushed to Washington. On July 1. as the
denial was about to be issued. he met with his old friend and
pleaded for ume. Babbitt retused. In his tesumony betore the
Senate Governmental Affairs Committee last Oct. 30—which.
in this article. we will assume to be definitive—Eckstein said:
“And his response was that Harold Ickes [in the White
House|] had directed him to issue the decision that day.”

Eckstein recalled something else. too.
“At some point. the Secretary said to me,
Do vou have anv idea how much these
Indians. Indians with gaming contracts . . .
have given to Democratsz | said [ didn’t
have the slightest idea. and he said. half a
million dollars.”

Now the charge. It was spelled out clear-
lv and accurately (with one factual slip.
which. to avoid confusion, | have elided)
in the Senate hearings by Sen. Pete V.
Domenici. R-N.M.:

“The issue is whether or not this permit
was denied to these three rather poor
Indian tribes because of political pressure
put on by the opposition, namelv. other
tribes who had permits: and whether or
not that opposition ripened into cam-

ign contributions and whether . . . high

icials in this Administration. including
ssiblv the Secretary of the Interior. acted adversely to the
Indians based on that.”

RICHARD A. BLOOM

A CruciaL DISTINCTION

The first thing to notice here is what is not being alleged:
briberv. The omission may seem strange. given the charge
that money was tacitly exchanged for favors. But in fact the
law. according to a number of experts | interviewed. is quite
clear. On the facts alleged, briberv did not occur.

The Hudson case involves campaign contributions rather
than gifts. a distinction that turns out to matter. Whereas
politicians draw salaries so that they need not take personal

opponents”
White House lob

gifts. campaign donations are an intrinsic part of American
politics. for better and, of course. for worse. For exactlv that
reason. in a 1991 case called U8, v. McCormick. the Supreme
Court laid down a refreshingly bright line. A state legislator
who had supported a bill favored by a certain group com-
plained to the group’s lobbyist that campaigns were expen-
sive and that he had not heard anything trom them. The
group then coughed up a 3900 donation. The official was
convicted. but the Supreme Court overturned the verdict.

Campaign contributions—as opposed to personal gifts—
do not violate the law, the Court held,
unless “the payments are made in return
for an explicit promise” of some official
favor (emphasis added). Why “explicit,”
instead of tacit, which would be the usual
way to make such a promise? “To hold
otherwise,” the Court said. “would open
to prosecution not only conduct that has
long been thought to be well within the
law but also conduct that in a very real
sense is unavoidable so long as election
campaigns are financed by private contri-
butions or expenditures. as they have
been from the beginning of the nation.”

The lawvers and schotars [ talked to all
agreed that the Eckstein version of events.
in which Babbitt mentioned both
White House pressure and cam-
paign contributions but said noth-
ing about a deal, does not even
approach the Court’s bright line.
“*Abortion-rights groups are big
supporters of mine.” or whatev-
er—that's just politics.” says Michael I. Krauss. a law professor
at George Mason University. On the facts alleged, neither
Babbitt nor Ickes could be convicted of briberv without
reshaping the law itself.

Of course. even if criminal bribery didn’t occur. the
process might still have been politically tainted. And that. not
bribery, is what is actually charged in this case.

Look back at Domenici's summary: “The issue is whether
... this permit was denied . . . because of ... political pressure

HaroLD ICKES:

At issue is whether
he “directed” Babbitt
to make a decision
on the casino case.
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jail, faces a grand jury or is

- and campaign conwributions.” In etfect. the charge is
1proper political influence—not a criminal-justice concept
at all. but still relevant. since it is improper tor a tederal
agency to decide government business on the basis of partisan
politics or campaign contributions. Assume. then. in keeping
with Wonderland justice. that politics skewed the Interior
Department’s deliberations against the Losers. as thev believe.
Charges of this sort are actually quite common. Aggrieved
claimants often say that government agencies handled their
cases unfairly or improperly. whether because of politics. ani-
mus or stupidity. And there is something
thev can do about it: sue. The Interior
Deparument faces about 2,000 such law-
suits at anv given time. according to John
D. Leshy, its general counsel. of which a
handful charge unfair politicking. In the
Hudson lawsuit, the Losers are alleging
that because of politicking they were left
out of an important meeting, not given
enough time to rebut the Winners' claims
and otherwise not given a fair shake. If the
tederal court in Wisconsin decides that the
Interior Department broke its rules or
hehaved unfairiy. it will vacate the Hudson
decision and send the department back to
the drawing hoard to make the decision
properly.
That civil procedure is an adjudi-
catory process about fairness, not a
riminal or ethical procedure
about corruption. No one goes to

PauL ECKSTEIN:

His recollection dif-
fers from Babbitt's
on what Babbitt told
him about Ickes.

declared a crook. For just that rea-

son, civil charges of improper political influence and the like
can be handled routinelv, without wrecking careers and repu-
tations. Launching formal corruption investigations on
charges of improper politicking, however, is a different sort
of thing, and a departure with sweeping implications.

THE Risk oF TALKING PotiTics
On our Wonderland theorv of justice, continue to
assume Babbitt did in fact tell Eckstein, Do vou have any

idea how much these Indians . . . have given to Democrats?”
The comment might. of course. be evidence that the fix was
in. Absent anv patern of venalitv. however. it might also be
frank political talk between adults. If Babbitt's (alleged)
remark is presumed corrupt. then it is also presumably cor-
rupt for a Republican Congressman talking about his oppo-
sition to gun control to sav. "Fred. do vou have anv idea
how much the NRA [Natonai Rifle Association] has given
this party over the years?"—or for a Democrat opposing
school vouchers to say, “The teachers’ unions have been
some of our best backers. so vou bet we
listen to them.” If the ethics process is
going to assume the worst about such
talk, then honest discussion of politics is
atan end.

Back in Wonderland, assume also that
Babbitt did indeed sav “"that Harold
Ickes had directed him to issue the deci-
sion that day.” Here an important detail
swims to the surface: Ickes is not direct-
ing a particular decision. only a prompt
decision. Eckstein himself told the Sen-
ate that the alleged direction was “simplv
as to timing” and that he had “no basis
to believe” that Ickes had directed the
substance of the decision.

Sometimes, of course, the timing of a
decision can affect the outcome. Presum-
ably the Losers thought so. or they would
not have sent Eckstein to wheedle more time from his old
friend. On the other hand, one reason we elect politicians is

to prod bureaucrats to get things done. For a White House

aide to tell a Cabinet officer to hurry up with a controversial
and heavily lobbied decision involving a big contrtibutor is a
very long wav from any traditional notion of corruption. Con-
gressmen do it all the time. In fact. thev are sometimes known
even to drop strong hints about the outcome of a case.

“I know at times we made calls to EPA [Environmental
Protection Agency],” savs former Rep. Timothy J. Penny, D-
Minn. His otfice contacted the Environmental Protection
Agency on behalf of businesspeople fighting wetlands bat-
tes, and it contacted the Agriculture Department on behalf
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of farmers trving to get their loans restructured. “The list
goes on and on of activities like this.” Penny says. "and vou
have to make a judgment call on what's meritorious.”

Politicians mayv misjudge the merits when assessing the
ievances of their big donors. They mayv even think. "I
F.ouldn't waste mv time on this trivia if the guy hadn't given
me so much money.” That may not be pretwv. but it's poliucs,
inherently and unalterably. The Supreme Court made pre-
cisely that point in McCormick. which specifically renounces
an “appearance” standard where campaign contributions are
concerned: "Whatever ethical considerations and appear-
ances mav indicate. to hold that legislators commit the feder-
al crime of extortion [McCormick was tried for extortion
rather than briberv] when thev act for the benefit ot con-

stituents or support legislation furthering the interests of

some of their constituents. shordyv before ov after campaign
contributions are solicited and received from those beneficia-
ries, is an unrealistic assessment of what Congress could have
meant.”

On Capitol Hill. however, the ethics process now effective-
Iv stands McCormick on its head: If favors even appear to have
been traded for contributions, let flv the congressional sub-
poenas, and the more, the merrier. Charles Tiefer, a Univer-
sity of Baltimore law professor and a former deputv general
counsel of the House, says that as recently as the early 1990s,
“a congressional investigation was quite serious if it used even
a couple of dozen subpoenas.” In its current campaign fund-
raising investigation. by contrast. the House Government
Reform and Oversight Committee (whose chairman. Rep.
Dan Burton. R-Ind.. has himself been accused by Democrats
of fund-raising improprieties) has issued 479 subpoenas,
many of which land the recipient with legal bills in the four.
five or even six figures.

Oddly. all but nine of those 479 subpoenas were issued to
Democrats. according to the committee’s Democratic statf.
Still more oddly, none at all were issued to Members of Con-
gress or their statfs. If congressional investigators are serious
about the new corruption standards, they will have to do a
more thorough job.

L Thev might start with subpoenas for the
. 1 Senators who voted in 1996 to preserve
the tederal sugar subsidy, and who (accord-
ing to the Center tor Responsive Politics. a
watchdog group) received an average of
$13.500 in sugar-industrv money from 1991-
96, as against the $1.500 received by Sena-
tors who voted the other wav. Then the
investigators might summon the 213 House
Members who voted for Northrop Grum-
man Corp.’s B-2 bombers, and who received
an average of $2.100 each from defense con-
tractors in the 1996 election cvcle, versus
less than $100 for the Members who voted
the other wav. Then they might pitch a tent
outside the door of, for example, Sen.
Alfonse M. D’Amato, R-N.Y.. who (writes the
center’s Jennifer Shecter) received $42,800
in campaign contributions from executives
of Alliance Capital Management three days
after he introduced a bill
exempting partnerships such as
Alliance from certain taxes.

Asked about the Babbitt alle-
gations, Pennv replied, “What
he [allegedly] did is replicated
day in and dav out in virtually
every office on the Hill.” When
Mark Twain called Congress the
only “distinctly native American criminal class.” he presum-
ably did not foresee that his assessment might come to be
taken literally.

DEFINING THE ISSUE:
Domenici (right), with
Joseph Lieberman,
said the charge
focused on political
money and pressure.

ONE INVESTIGATION TRIGGERS ANOTHER

In the wake of Congress’s investigation of Babbitt, another
charge arose: perjury. And that charge. not the original alle-
gation itself. is what triggered the request last month for an
independent prosecutor.

In a crucial respect, the perjury issue is different from the
improper-influence issue: If the charge is true, than Babbitt
clearly did commit a crime. In another crucial respect,
though, the issues are similar. In both cases. a wide-ranging
and potentially devastating corruption inquiry can just as eas-
ily be triggered by innocuous political behavior as by evi-
dence of criminality.

Reasonable people can argue about whether Kenneth W.
Starr, the Whitewater independent counsel, had enough to
go on when he embarked on a major perjury investigation of
President Clinton. Starr, however, had tape-recorded evi-
dence that the President's alleged perjury was an integral
part of a larger cover-up scheme. The Hudson case is some-
thing else again.

Very rarely would a busy public prosecutor pursue a per-
jury allegation without first having some fairly strong indica-
tions of a larger crime or cover-up (though he might poke
around a bit). Even more rarely would he embark on a broad
corruption investigation merely to back up a perjurv charge.
But, in the Hudson case. both are happening. Like Escher’s
two hands sketching each other, the perjury investigation
and the corruption investigation justifv each other. Never
mind that the conduct of which Babbitt was originally
accused is almost certainly not criminal: In effect, the inves-
tigative process triggers itself.

This needs a bit of explaining. Tracing the logic takes
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some etfort. but is worth the trouble.

Most people assume that Babbitt's perjury
problem is that he changed his storv about
his conversaton with Eckstein. or seemed to
change it. Actually, though. that is not the
issue. Instead. as Reno explains in her
request for an independent prosecutor. the
problem 1s that Babbitt's revised storv con-
flicts with Eckstein’s story on one point.

Recall that Eckstein told the Senate com-
mittee last Oct. 30, “And his response was
that Harold Ickes had directed him to issue
the decision that day.” But that is not what
Babbitt, who also testified on Oct. 30,
recalled saving. Babbitt's version was: “What
I believe I've said is that Mr. Ickes expects
me, or Mr. Ickes wants me, to make a deci-
sion.”

Reno notes that there is a crack of daylight
between those two accounts. “Expecting”
probably wouldn't suggest arm-
twisting by Ickes, but “directing”
might. so the word choice is rele-
vant. Moreover. says Reno, "if Eck-
stein’s testimony is true, Secretarv
Babbitt's testimony on those
points would be false.” So that
would be false testimony on a mat-
ter of concern to a Senate investi-
gation—potential perjury, if Babbitt had criminal intent.

The difference between “directed” and “expected” might
not imply criminal intent. of course. Both Babbiuwt and Eck-
stein enjoy reputations for honestv. and by the time of their
Senate testimonvy, the conversation in question was more
than two vears old. When I asked two memory experts
whether the difference between “expected” and “directed” in
a vears-old conversation can be assumed to be suspicious.
thev said. in effect. of course not.

“The verbatim words of a conversation fade awav verv
quickly,” savs Elizabeth Loftus. a University of Washington
psvchologist who is the president-elect of the American Psy-
chological Society, “and what vou're left with is the gist of the
conversation —or rather the interpreted gist, because even
the most honest and sincere people remember themselves in
“prestige-enhancing” ways. (They often recall voting in elec-
tions when thev didn't, for example, or giving more to chari-
ty than was the case.) [ asked Robert A. Bjork, a psychologist
at the University of California (Los Angeles), about “direct-
ed” versus “expected.” “That is such a subtletv—vou could
have both sides be entirely confident and sincere, and
nobody was lving,” he said.

Reno, however, is required to assume the worst about Bab-
bitt's motives if she is in doubt. To set the case aside. she
notes, she would need “clear and convincing evidence” that
Babbitt lacked criminal intent—and she is "unable to con-
clude” that the evidence is clear and convincing, because
(she implies) Eckstein’s testimony is plausible. So. under the
terms of the independent-counsel law. she must appoint a
prosecutor to settle the matter.

And now a final step—one that. by jujitsu. turns a narrow
perjury question into an expansive criminal inquiry. To find
out if Babbitt's “expected” was a deliberate lie. the prosecutor
will need to know if Babbitt had anvthing to lie about. To do
that, he will need to investigate “anv potential criminal viola-

Rep. DAN BURTON:

All but nine of his
committee’'s 479
subpoenas have
been issued to
Democrats.

WO0018 'V GHVHIIH

tions in connection with the underlying casino decision.”
Though the prosecutor’s mandate is narrow, his authority is
very broad.

Here, in microcosm, is the closed-loop logic that has given
recent corruption investigations their peculiar quality of self-
propuision. The Hudson case has already been formallv
investigated by the FBI. the Senate and the House. Some of
the people involved in the Hudson matter, including mid-
level civil servants and political appointees who aren’t
accused of anvthing and never will be. have already been
deposed three times. (In the Hudson case, one career staff
member of the Interior Department has so far been ques-
tioned under oath for a total of 16 hours.) None of the inves-
tigations found a crime. and indeed it is doubtful that anv
crime was alleged to begin with. Nevertheless. the mere suspi-
cion of perjury in the second investigation triggered vet a
fourth investigation.

Far from being odd. this hall-of-mirrors pattern is becom-
ing the standard. “The same ground gets churned again and
again and again by multiple and redundant inquiries,” says
Tiefer, the Baltimore law professor. “And the subsequent
investigations go over the responses to the previous investiga-
tions, producing what looks to the people caught in it like a
never-ending cycle of being investigated for what was said in
the last investigation.” The “Travelgate” scandal, he says, pro-
duced five successive investigations. The Hudson matter is at
four, and counting.

Babbitt is a wealthv man who aimed for national promi-
nence in a game that he knew to be hardball; but the same is
not necessarilv true of the bureaucrats and political func-
tionaries at Interior who are swept along behind him. An
hour before a grand jurv tvpically costs $1,000 or more in
legal fees. according to a recent report in The Kansas City
(Mo.) Star. As the subpoenas dropped on their doorsteps,
more than a few Clinton Administration officials have been
landed with legal bills ranging well into the six figures. Mere
innocence is no protection.

“The legal bills are shocking to relativelv junior people,
who find themselves paving for lawvers both for grand jury
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JosepH McCaRTHY:

—Flanked by David
~hine and Roy Cohn,
cCarthy waves a

_<anscript during his

appearanccs and congressional
depositions, cven though they
themselves have done absolute-
lv nothing wrong and are mere
bit plavers.” savs Tiefer. "We're
not talking about rich people.
These are people for whom the legal fees represent a siz-
able amount of all they have in the world.” Or had. as the
case may be.

1954 hearings.

CIRCLES OF FEAR

At the end of the dav. Babbitt or somebody else may be
found guilty of a crime. But undiscriminating investigations
are not excused by the fact that they unearth wrongdoing,
anv more than McCarthyism was excused by the fact that
some of its targets were Communist agents. Nor are such
investigations excused by ultimately clearing their targets. if.
along away, they have tormented or bankrupted scores of
people who are guilty only of politics.

Bruce Babbitt is not Alger Hiss, and mindless legal
process is not opportunism or paranoia. But imagine, for a
moment, that vou set personalities and circumstances aside,
and just put 1950s McCarthyism and 1990s ethics investigat-
ing side by side in black boxes, so that all vou could see is
how both svstems behave. Then certain similarities emerge.
Formal investigations can be triggered by ordinarv political
conduct. with no showing that a crime has been committed:
once the investigation begins, it justifies its expansive scope
on the grounds that. after all, some people are guilty: the
investigation exacts from even the innocent a toll in monev

1d time and anguish that is itself often hard 1o distinguish

»m a form of punishment; above all, a cascade of invest-
Pations-ot-investigations creates a maze of infinite jeopardy.
AL no stage is there protection from bankruptcy or exhaus-
tion. or shelter trom the radiating circles ot fear as the sub-
poenas pour torth.

What to do? The independent-counsel law will almost cer-
tainly be revised and narrowed next year. when it is due to
expire: it could be repealed altogether. or its hair trigger
could be changed so that. for instance. no investigation
would be allowed on less strong suspicion. or on less serious
charges. than a busy public prosecutor would ordinarily pur-
sue. In other words. it could presume innocence rather than
guilt.

As for formal congressional investigations. which are
hardly less onerous. they could be required to provide stan-
dard due-process protections, so that subpoenas could not
be issued willv-nillv by curious congressional staffers, witness-
es could not he badgered under oath. and formal investiga-
tions could not begin in the first place without strong indica-
tions of criminal intent and activitv. (Congress would still be
free to conduct informal investigations, such as ordinary
hearings, and to criticize anvbody for anything.)

More broadly, multiple jeopardy might be restrained, so
that echo-chamber investigations could not repeat each
other ad infinitum. Restraints might also be placed on the
investigation of “naked perjury,” so that free-standing per-
jury allegations could not be telescoped into open-ended
searches for possible cover-ups. Arrangements could be
made to help pav legal bills for people who are investigated
but never charged. And so on.

None of that, however, would be enough without a fur-
ther change: a recognition on the part of the broad public
that politics will never be a virginal enterprise and that,
while voters can and perhaps should be cvnical about politi-
cians. formal investigative processes must never be. When
politicians” natural behavior becomes probable cause for
inquisition, ethics investigations become random eruptions,
avoidable only by avoiding public life altogether. Whether
the ethics process has quite vet become legal McCarthyism
is debatable. but the Babbitt case clearly hovers over the
abvss. |
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HENRY A. WAXMAN
297H DisTRICT, CALIFORNIA

April 5, 1995

The Honorable Abner J. Mikva
Counsel to the President
The White House

Washington, D.c. 20500

Dear Judge Mikva:

As you know, Representative David McIntosh has alleged that
EPA Administrator Carol Browner has violated the Anti-Lobbying
Act by distributing a fact sheet criticizing legislation passed
by the House. as explained in your letter of March 4 to Mr.

McIntosh, these allegations are groundless and, in my opinion,
reckless. '

I am writing to you because I now have evidence that
indicates that Mr. McIntosh has engaged in precisely the same
activities that he alleges violate the Anti-Lobbying Act.

The Energy and Commerce Committee's Subcommittee on Health
and the Environment, which I chaired, held nunerous hearings
during the 102d Congress into the efforts of the Bush
Administration's.Ceunéil on Competitiveness to intervene in
federal rulemaking'actions. These hearings revealed evidence
that the Counciil regularly intervened in federal rulemakings on
behalf of corpqpateﬁgpecial interests in violation of legal and
ethical constraints? * asg you may know, Mr. McIntosh served first

as the Deputy Dfrector and then as the Executive Director of the
Council.

I have recently reviewed documents from this investigation.
In so doing, I came across a press release and fact sheet issued
by the Competitiveness Council under Mr. McIntosh's leadership.
This press release and fact sheet harshly criticized pending
federal legislation, with an obvious intent to generate
opposition to the legislation.

Specifically, on April 23, 1991, the Competitiveness Council
issued a press release and fact sheet on Senator Bryan's bill (s.
279) to increase motor vehicle fuel economy. The fact sheet
calls S. 279 "a deadly exercise in futility." It further states
that this legislation would (1) "mandate unrealistic and costly
increases in Corporate Average Fuel Economy (CAFE)"; (2)
"decrease highway safety" and "cause additional traffic
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fatalities"; (3) "take away American families' choices of safer
family vehicles"; and (4) "harm U.S. competitiveness." (Exhibit
1)

There is an obvious and striking parallel between these
Competitiveness Council documents and the EPA fact sheet that is
the basis of Mr. McIntosh's current allegations. On March 2,
1995, Mr. McIntosh wrote Administrator Browner as follows:

Recently, I received a copy of the attached EPA document
titled "FACTS ABOUT THE CONTRACT WITH AMERICA PROVISIONS ON
RISK ASSESSMENT AND REGULATORY REFORM." ... I am deeply

concerned that the distribution of the EPA fact sheet may be

in violation of federal laws, including the criminal
provisions of the Anti-Lobbying Act. It seems plain that

this document was designed to influence the legislative

consideration of H.R. 9 in precisely the manner prohibited
by the Act. (Exhibit 2)

On March 21, 1995, Mr. McIntosh sent a second letter to
Administrator Browner. 1In a legal analysis appended to the
letter, Mr. McIntosh explains his view that the Anti-Lobbying Act
prohibits "press releases which condemn pending legislation and
are intended to incite the listener or recipient to pressure
Members of Congress abbut the legislation." (Exhibit 3)

There appears to,be no difference, legal .or practical,
between the Competjtiveness Council press release and fact sheet
and the EPA fact sheet cited by Mr. McIntosh as potential
criminal actiwvity, In his words, both are "press releases which
condemn pending‘legislation." If we accept the interpretation of
the Anti-Lobbying Agt'that Mr. McIntosh is now using, it would
appear that Mr.’' McIhtosh and the Competitiveness Council have
engaged in criminal activity. -

It seems clear that Mr. McIntosh is applying a different
standard to himself than to Administrator Browner. This double
standard is fundamentally unfair. In effect, Mr. McIntosh is
saying that the Anti-Lobbying Act should be read to prevent the
expression of only those views with which he disagrees. Such
censorship is abhorrent to our system of government.

For the reasons set forth in your March 4 letter, I doubt
that either the Competitiveness Council press release and fact
sheet or the EPA fact sheet violate the Anti-Lobbying Act.
Rather, both the actions of the Competitiveness Council under Mr.
McIntosh and those of EPA under Administrator Browner appear to

be legitimate efforts to inform the public of Administration
views on important legislation.
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I remain concerned, however, that the public does not know
the full extent of Mr. McIntosh's lobbying activities during his
tenure with the Competitiveness Council. For instance, the
public knows very little about the efforts of Mr. McIntosh and
the Competitiveness Council to defeat legislation to defund the
Council. Such legislation was passed by the House in 19932.

I request that you determine whether the Administration
retains documents relating to the Council's activities. If such

relating to its efforts to influence federal legislation, such as
S. 279 and the defunding legislation. If Council documents have

not been retained, I request your guidance on how I may obtain
copies of such documents.

Thank you for your attention to this important matter.

Sincerely,

Henry A. Waxman

Encls.

cc: The Honorable/William F. Clinger, Jr.
The Honorable Cardiss Collins
The Honorable DaVvid M. McIntosh
The Honora@lgrgéllin C. Peterson

oo
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THE VICE PRESIDENT'S OFFICE

Office of the Press Secretary

FOR IMMEDIATE RELEASE APRIL 23, 1991

COMPETITIVENESS COUNCIL ISSUES FACT
SHEET ON SENATOR BRYAN'S CAFE BILL

Vice President Quayle, as chairman of the President's Council on
Competitiveness, released a Fact Sheet today criticizing Senator
Bryan's Corporate Average Fuel Economy (CAFE) bill.

"It is difficult to imagine what the Bryan bill was designed to
remedy," the Vice President said in T‘ealeas:mg the Competitiveness
Council Fact Sheet. "What S. 279 will give us is more of what we

need less of -- highway fatalities and serious injuries -- and’
less of what we need more of -- fuel savings and
‘ competitiveness." : [

The Fact Sheet points out that studies of passenger car crashes
by the National nghway Traffic Safety Administration (NHTSA)
conclude that the 1970's and early 1980's downsizing of cars
results in increases of about 2,000 deaths and 20,000 serious
injuries each year:.', NHTSA estimates that weight reductions
needed to meet S.v279 could result in additional 900 to 1700
deaths to 9, 000" to 17,000 lnjurles each year. The Fact Sheet

includes expected statﬁ—by-state increases in highway fatalities
each year if S. }279‘wére enacted.

Furthermore,-the'National Energy Strategy proposed by the
President and the Clean Air Act will generate greater fuel
savings and a cleaner environment than the Bryan bill. Finally,
S. 279 will weaken U.S. competitiveness in markets in which we

currently dominate and consequently threaten jobs in those
sectors of the economy.

If S. 279 were presented for the Presmden 's signature, his
Senior Advisers, including Transportation Secretary Skinner and
Energy Secretary Watkins, have recommended that he veto S. 279.

For more information please contact Bill Burrow at (202) 456-
6222.

ETS
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COUNCIL ON COMPETITIVENESS FACT SHEET ON:
CORPORATE AVERAGE FUEL ECONOMY (CAFE)
' (April 22, 1991)

"My goal is to m~%e travel safer, more efTicient, and less expensive for the
American consumer.”

-- George Bush
"It is difficult to imagine what the Bryan bill was designed to remedy. What S.

279 will give us is more of what we want less of -- highway fatalities and serious
injuries -- and less of what we want more of -- fuel savings and competitiveness."

-- Dan Quayle

The Brvan Bill (S. 279) -- A'.chadlv Exercise in Fuulity

The Brvan Bill would mandate. unrealistic and costly increases in Corporate Average Fuel
Economy (CAFE) standards that harm U.S. competitiveness. It would: decrease highway
safety, impose high costs' on .car buyers, fail to address the transportation sector's near
total reliance on qil, ‘ard harm U.S. competitiveness. 1f it were presented for the
President’s signature,;his Senior Advisers, including Transportation Secretary Skinner and
Energy Secretary Wg}_tkins,,-',vgohld recommend that he veto S. 279.

5,

)

S. 279 Would Decrc@c'fﬁigﬁwav Safety.

o Increasing CAFE standards to levels beyond those currently attainable through
improved technology means that cars must be downsized substantially.

o Downsizi Traffic Deaths. Studies of passenger car crashes by the National
Highway Traffic Safety Administration (NHTSA) conclude that the 1970s and early

1980s downsizing of cars results in increases of about 2,000 deaths and 20,000 serious
injuries each vear.

o Other Studies Confirm a Negative Relationship Between Vehicle Size and Safety.
During the past 12 years, studies by the Office of Technology Assessment of the
United States Congress, the National Safety Council, the Brookings Institution, the

Insurance Institute for Highway Safety, and General Motors Research Laboratories
all agreed that reductions in size and weight pose a safety threat.
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S, 279 Would Céns§ additional Traffic Fatalities. Preliminary NHTSA estimates
indicate that the weight reductions needed to meet S. 279's requirements could result
in an additional 900 1o 1,700 deaths and 9,000 to 17,000 serious injuries each vear.

All States could expect to see increased passenger highway fatalities each year if S.
279 were enacted. For example: '

Arizona 13- 25 deaths
California 91 - 171 deaths
Florida 57 - 108 deaths
Kentucky 17 - 33 deaths
Louisiana 1S - 29 deaths
Massachusetts 14 - 26 deaths
Michigan 8- 72 deaths
Mississippi 16 - 30 deaths
Missouri 22 - 41 deaths
Montana 2- 4 deaths
Nebraska 6 - 11 deaths
New York 44 - 82 deaths
Nevada - 6 - 11 deaths
Pennsylvania 43 - 80 deaths

S. 279 Would Displace Less Qil at a Hicher Cost Than Initiatives in the Clean Air Act.

o

and the National Energv Strategy. :

S. 279 is estimated to save about 1 million barrels per day in 2010. The. alternative
fuels provisions of the Clean Air Act and the National Energy Strategy combined are
estimated to save 2.2 million barrels per day by 2010. ' '

It_would co;tinoreféhéﬁ $90 per barrel of oil (in todav's dollars) for the marginal

increase required by the second phase of the Bryan bill. This does not compare
favorably with the cgst of other actions the Administration is taking that reduce oil
consumption through'ﬁf"tﬁe Clean Air Act and the National Energy Strategy.

For example, under Administration Clean Air Act estimates of the cost of
reformulated gasoline, which is primarily intended to reduce emissions of
hvdrocarbons, carbon monoxide, and nitrogen oxides, the cost of oil displaced ranges
between $29.40 and $54.40 per barrel.

Other Clean Air Act initiatives, such as the allowance trading program for sulfur

dioxide emissions, will displace petroleum at low ‘cost while contributing 1o
environmental quality.
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Vehicle and infrastructure costs for the alternative fuels programs in the National
Energy Strategy analysis are estimated to cost about $12 (present value) per barrel
of oil displaced through 2020. (This assumes alternative fuels are cost competitive
. with gasoline. If alternative fuels are not cost competitive, and therefore used less

widely, oil displacement would be lower, and cost per barrel of oil displaced would
be higher.)

Even a program that compelled the use of alternative fuels having a significant cost
disadvantage would displace petroleum far more cheaply than S. 279. For example,
if the alternative fuel equivalent of gasoline engendered a $.50 per gallon cost
penalty, a pessimistic projection, a methanol use mandate would displace oil at a cost

of $33 per barrel (fixed cost of S12 per barrel plus fuel penalty cost of $21 per
barrel).

National Energy Strategy proposals outside the transportation sector, such as the

removal of regulatory barriers to the approval of new natural gas pipelines, will
displace petroleum at a very low cost.

_ 279 Takes Awav American Families’ Choice of Safer Familv' Vehicles.

S. 279 greatly restricts individual or family choices. Parents who choose a minivan

or station wagon for safety reasons or to accommodate the space needed for children -
are penalized by. CAFE. .

Most family minivans and étation wagons are substantially heavier (over 450 Ibs) than
the average vehicle. To meet hlaher CAFE standards, these vehicles will be made

smaller or priced so they are unaffordable for many families. S. 279 could well
eliminate the 1arge Stanon wagon entirely.

S. 279 would most hkcly hun the market sectors in which the U.S. predominates -
- inexpensive large vehicles. Currently, U.S. companies account for about 90 percent
of mid- and full-size cars and 97 percent of standard-size light trucks.

U.S. auto manufacturing job losses could be substantial, depending upon the extent
to wiich U.S. sales are affected.



EXPECTED INCREASES IN ANNUAL HIGHWAY FATALITIES
DUE TO THE BRYAN BILL (S. 279)°

STATE

Alabama
Alaska
Arizona
Arkansas
Californua
Colorado
Connecticut
Delaware
Florida
Georgia
Hawaii
Idaho
lllinois
Indiana
[owa
Kansas
Kentucky
Louisiana
Maine
Maryland
Massachusetts
Michigan
Minnesota
Mississippi
Missouri

h

ADDITIONAL
DEATHS
PER YEAR
23 - 43
1- 3
13 - 25
12 - 22
91 - 171
10 - 18
8 - 15
3. 3
57 - 108
32 - 61
3- 5
4. 8
8- 72
22 . 42
11 - 20
9. 17
17 - 33
15 - 29
4. 8§
15 - 27
1474, 26
, 38 - 72
16 - -30'
22 A

gt .
el .

STATE

Montana
Nebraska
Nevada

New Hampshire
New Jersey
New Mexico
New Ycik
North Carolina
Ohio
Oklahoma
Oregon
Pennsylvania
Rhode Island
South Carolina
South Dakota -
Tennessee
Texas

Utah

Vermont |
Virginia =
Washington
West Virginia
Wisconsin
Wyoming

Washington, DC

TOTAL

ADDITIONAL
DEATHS
PER YEAR
2- 4.
6 - 11
6 - 11
4- 8
18 - 34
8- 14
44 - 82
32 - 60
40 - 75
12 - 23
12 - 22
43 - 80
2- 4
20 - 39
3. 6
23 - 4
56 - 106
6- 11
-3- 5
21 - 40
15 - 29
11 - 20
19 - 36
2- 3
1- 2
900 - 1,700

'Excludes effects on light trucks and minivans which could be substantial but have

not been estimated.
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. Congress of the nited States
| BHouse of Representatives

COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT
2157 Ravsunn House OFFice BuLOING
WasHingTon, OC 20515-6143
(202) 225-5074

March 2, 1995

Via facsimile 202-260-0279

The Honorable Carol M. Browner
Environmental Protection Agency
401 M Street, S.W.

Washington, D.C. 20460

Re: Bgséible Violation of Anti—Lobbvinq Laws

Dear Administrator Browner:

. Recently, I received a copy of the attached EPA document
: titled “FACTS ABOUT THE CONTRACT WITH AMERICA PROVISIONS ON RISK"
ASSESSMENT AND REGULATORY REFORM" (EPA fact sheet). We have
learned from EPA empldyees in the Office of Public Affairs and
the Office of Congressional and Legislative Affairs that this
fact sheet was sent to over 150 non-governmental organizations,
almost all of which are special interest groups or industries

that EPA regulates; :° ' ' :

. As Chairmah of the Subcommittee on National Economic Growth,
Natural Resourhes,ﬂgpd Regulatory Affairs, I am deeply concerned
that the distribution of the EPA fact sheet may be in violation
of federal laws%“including the criminal provisions of the Anti-
Lobbying Act, 18 U.S.C. § 1913. It seems plain that this
document was designed to influence the legislative consideration
of H.R. 9 in precisely the manner prohibited by the Act. Section
1913 of the United States Criminal Code provides that:

No part of the money appropriated by any enactment
of Congress shall, in the absence of express
authorization by Congress, be.used directly or
indirectly to pay for any personal service, :
advertisement, telegram, telephone, letter, printed or
written matter, or any other device, intended or
designed to influence in any manner a- Member of

Congress, to favor or oppose, by vote or otherwise, any
legislation or appropriation by Congress . . . . '
Violation of this section is punishable by removal from office or
employment, a fine, and up to one year imprisonment. Although
section 1913 permits direct communications from agency officlals



to Members of Congress made "through proper official channels,"
the EPA fact sheet does not fall within this narrow exceptlon.

. Over the course of the past few days, the Subcommittee staff
has been in contact with EPA employees to try to determine the
extent of the problem. Initially, my staff was informed that,
except for public speeches that were sent "mostly" in response to
individual requests, the EPA fact sheet was the only document
sent to the press or other non-governmental organizations. I now
know that this is not true. 1Indeed, at the same time the EPA was

supposedly conducting an lnvestigation of its distribution of the

EPA fact sheet, it also was distributing an EPA Environmental
News Press Release dated February 28, 1995 (EPA press release).

In addition, we recently received a copy of an EPA press
release concerning H.R. 91 dated February 9, 1995 and one
concernlng H.R. 450 dated February 24, 1995. We also received
copies of several purported "speeches," letters, and other EPA
documents opposing these and other pending bills. We were told
that most of these documents were sent to the same list of
outside organlzatlons that received the EPA fact sheet. It
simply is not plausible that over 150 spec1al interest
organizations simultaneously requested copies of these "speeches“

and other documents, nor would that be a defenae to v101atlon of
-the anti-lobbying laws. - o

Press releases aré not excluded from the coverage of the
anti-lobbying laws merely because they contain the title
"Statement of Carol M, Browner." Moreover, the exception in the
anti-lobbying laws, for direct communication with Members of
Congress "through proper official channels" cannot be used as an
excuse to c1rcumvent the plain meaning of the law and mass
produce copies. of "official" letters. Based on the content of
the EPA fact shpet ggd the EPA press release, the means and.
timing of their’ mass distribution, and other zPA actions, it
appears that th& EPA effort was carefully calculated to have the
maximum impact on the legislative debate. The same appears true

~for many of the other documents that were dellvered to us late
Yyesterday.

Thus, I am even more concerned about the possible, continued
violation of the anti-lobbying laws by EPA and about the ability

+0of career EPA employees to prov1de my staff with complete

information in response to my informal requesta. Bzcause of
these concerns, I would like you to answer in writing the

1 Although the House of Representatives actually considered
and engroaaed H.R. 1022 in lieu of title III of H.R. 9,
references in this letter and the attached addendum to H.R. 9
include references to H.R. 1022 and substitute bills for other
provisions of H.,R. 9.



'requests for information in the attached addendum. Please answer

the first four requests for information within seven days.
Please answer the remaining requests within 30 days.

The possible violation of the federal criminal laws by
officers and employees in the executive branch is a serious
matter. It should be clear that actions by EPA or other
executive agencies that appear to violate the anti-lobbying laws
will be investigated by the Subcommittee and/or the General
Accounting Office, and where appropriate, referred to the
Attorney General for criminal investigation.

Sincerely,

(A 7. 14L-

David M. McIntosh

Chairman

Subcommittee on National Economic
Growth, Natural Resources, and
Regqulatory Affairs

cc: Honorable Janet Reno

Honorable Abner Mikva :
: Honorable John Martin ' ' - - - .
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fact, HR. 9 would block the protections that Americans dernand and deseive — from safe toys to clean air,
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APFLYING smmn scxmcz TO ENVIRONMENTAL DECISIONS =~

The supportars. ofttus legiahﬁonsxynmﬂ apply sound sciente to arvimmmm deaaxom. In
reality, the bill relies on complex economic calculations in determining who cmrecuve puhﬁc health
pmmctwns, andhowmchpmtectsonthcymmdvc. |
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time. .
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Va' ais 0o FI LUl led Wil EPA PULBLIC LIA &003s0s.

'O - Puding sciencein the courts: Even though the law currently provides wcﬂ-xwéptad'éﬁh: that
- low citizens ta challenge publis heaith decisions In court, HR -9 would add new aghts 5o that
scientific dgcmom cauld bo challenged in court further, lexving bavironmental protections open to
-more Lawsuits and judicial reviews. That goes against the beet thinking in scieatiic principles and
- ethics and unnccessarily delays publio health protection. -~ ¢ 0+ . .. .

» The National Aca.dcmy 'o'de'enéq recognizes EPAws world [éxder In risk assessment — welve

o flonc thousands of them in t!m past 20 years. Tha Clinton Adminigtration has improved gcionce st EPA,
- increasing our use of Impartial peer tevisw, providing research grants to the best scieatists in the U, and
focusing on the nation's grestest public bealth problems. -, L L N

- ’

SIMPLIFYING THE REGULATORY FROCESS

The supporters of this legislation say &t will bring relief ~ lower cant, less paperwork, less =
bqrcamq — by simplifying the regulatory process, partcularly for those affected directly by regulations.
But many provisions of the bill would create a convoluted mazs that would prevent Federal agencies from
protecting public kealth, putting our sctions through an intricate bureaucratic system that would add red
tape and delay progress. - : . : . _

®  Doubles federal staff: At a time when Président Clinton i reinveating government so it can work
better and cost less, HR'9 would, at a minimom, require EPA ta douhls the mmber of Fedenal -
pmonndnwdedtodddﬁ.l'\wrk'-&:rﬁnlcbep?eﬁt. : S L '

®  Addyred tape and delays: “The bill would add many new stzps to the existing roview and analysis
process, with many options.throughout for judicial review — options that will requltina full - -
employment act for lawyers, and will delay by months and years much-needed public health

®  “Stalls do-regulation: Tha progosed moritorlum on reguistory,acton Would sctaally b
~ counterproductive, instead of smplifying tho system. It would not ooly' delay public health
protectlon, but would stall de-regulatory wdonl. - R

. The Clinton Administratios has atready pit in motion many sigaificent initiatives to relavent . |
.regulation, including the President's Executive Order on tegulatory review, the Nationsl Pesformance ™
Review, and EPA's Comimon Senss Initistive. EPA Administrator Carol M. Browner wants to work with

Congress to find common sense, cost effective environmental pobicies that work for real people in real
communitiés. : - : . o ' -

At a time when weTe moving away ffom a one-size-fits-all approsch in environmental protection,
we don't think the American people want another rigld, bureaucratic system locked into place. As a result
of HR. 9, our efforts wauld be replacad by & system that Is rore convoluted, more expensive, more time-

‘con_mming — andless protective of public health and the environment.



. THE ANTI-LOBBYING ACT

ngressional oversight of agency lobbying is common. Countless times during
the: past 30 years Congress has begun inquiries into the executive branch’s compliance
with the Anti-Lobbying Act and similar laws that restrict the use of appropriated funds
for grass roots lobbying, publicity, and propaganda activities. Many of these inquiries
were later referred to the General Accounting Office (GAQ), which conducted its own
investigation into whether any federal laws were violated. The GAQ’s authoritative
treatise on appropriations law describes dozens of reported GAO rulings on alleged -
violations of the Anti-Lobbying Act and similar laws. Indeed, several of the Anti-

Lobbying Act inquiries were serious enough that they were referred to the Attorney
General for a criminal investigation.

The text of the Anti-Lobbying Act. The Act permits direct communications by
agency officials to Members of Congress made “through proper official channels."
Section 1913 of the United States Criminal Code provides further that:

No part of the money appropriated by any enactment of Congress
shall, in the absence of express authorization by Congress, be used directly
' or indirectly to pay for any personal service, advertisement, telegram,
‘ telephone, letter, printed or written matter, or any other device, intended -
or designed to influence in any manner a Member of Congress, to favor or
oppose, by vote or otherwise, any legislation or appropriation by Congress

Whoever, beirig an officer or employee of the United States or any
department or agency thereof, violates or attempts to violate this section, shall be
fined nor rﬁore than $500 or 1mpnsoned not more than one year, or both; and
after notice ‘and h&.nng by the superior officer vested with the power of removing
him, shall bé rembved from office or employment.

fI1_1e dual pum; § of the Act. One purpose of the Act is to prevent agency
officials from squandering public money in attempts to increase their budgets or protect
their jobs. In a free society, the Act serves an even more important purpose of
preventing executive branch agencies from using tax dollars to disseminate propaganda
and "reeducate” the pubhc about pendmg leglslauon

. Whag the Anti-Iobbying Act p_erm1ts and prohibits . The Department of Justice’s
Office of Legal Counsel (OLC) and the GAO draw a distinction between direct and
indirect lobbying efforts. OLC and GAO have interpreted the Act to permit several
types of direct communications by agency officials to Members of Congress made
“through proper official channels.” However, the Act prohibits the use of any

. appropriated funds for indirect lobbying efforts "designed to influence in any manner a
Member of Congress” on pending legislation. Moreover, there is a distinction that EPA
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. intentionally blurs between public speeches intended to inform the American people
about most issues, which the Act permits, and speeches or press releases which condemn
pending legislation and are intended to incite the listener or recipient to pressure
Members of Congress about the legislation. That is why the Subcommittee is disturbed
by the EPA claims that grass roots lobbying against pending legislation (what

~ Administrator Browner characterizes as "[k]eeping the American people informed and
educated”) "isan essential part of EPA’s duties.” The EPA is a creature of Congress and
the Administrator’s sole duty is to execute the law — all of the law — including the law
against grass roots lobbying designed to thwart the will of the people.

Public officials should not attempt to evade the law. Despite the express terms of Do

the Act that "[n]o...money" may be used in any attempt to influence a Member of
Congress "in any manner” on pending legislation, EPA asserts that the Act prohibits
almost no indirect lobbying activity. For support, EPA relies on the fact that no one yet
has been prosecuted for violating the Act, and that its acts were normal and customary.
We simply cannot accept at face value EPA’s claim that its lobbying activity was typical;
our experience and the initial evidence suggests otherwise. More importantly, the
American people demand a higher respect for the law from government officials than
merely remaining unindicted. The criminal law is not a game. Public officials should
not attempt to skirt the line or avoid the law through creative interpretation.

‘ PA admits that attempted " roots ing” is a_crime= -Even EPA admits

that grass roots lobbying is prohibited by the Act in its March 13 letter. EPA. relies
heavily on a 1989 OLC opinion in its argument that no ons at EPA could possibly have
violated the law. But the 1989 OLC opinion defines "grass roots lobbying" as
"communications by executive- officials directed to members of the public at large, or
particular segments of the ‘ggheral public, intended to persuade .them in tum to
communicate with their- elected representatives on some issue of concemn to the
Executive.” 13 Op. . @.L.C.361, 365 (1989) (Preliminary Print) (emphasis added). This
OLC opinion refutes;the no! jon that only grass roots lobbying directed at the general
public violates the sta}ute “The opinion also refutes EPA’s suggestion that the law only
prohibits explicit requests “to third parties to contact Members of Congress. Indeed, no
respected authority supports that suggestion, and the language of the Act is to the
contrary. Thus, any communication designed to persuade a particular segment of the
general public to communicate with their elected representatives is prohibited.

e_facts the committee knew pri ur first written request for
information : (1) EPA officials used taxpayer funds to create non-public advocacy
material strongly condemning pending regulatory reform legislation; (2) an objective
reader would interpret these documents as a call to action, or in the words of one
newspaper, "acall to arms;" (3) EPA used taxpayer funds to fax these documents to more
than 150 grass roots lobbying organizations and industry groups that are active in
lobbying Members of Congress on these legislative proposals; (4) most of the documents,
~ including the strongest advocacy pieces, were not solicited; (5) the mass-faxing of these
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documents was carefully timed to coincide with important votes in the House of
Representatives; and (6) such acdon was consistent with a pattern of other EPA contacts
with grass roots lobbying organizations to defeat the reform legislation.

The admitted facts a to constitute a violation of the Act. The concerted
EPA actions appear to fit the definition of prohibited grass roots lobbying precisely.
There may be even more direct evidence of intent, but the prima facie case is strong that
some EPA officials may have violated the criminal law. The Subcommittee has a duty to
find out if that is the case, and if so, how widespread the problem might be.

New evidence . The Subcommittee recently has obtained additional evidence
which suggests that the EPA lobbying activity may be unprecedented in its scope and
. design. Part of this evidence is in the few documents EPA has produced, including
troubling memoranda on EPA's "outreach activities on H.R. 9." Other evidence has
come from third parties. In short, there is further evidence that EPA’s lobbying activity
was not normal agency conduct as claimed. Administrator Browner states that she has
"personally emphasized ... [the] imperative" that public officials "comply fully with both
the letter and spirit of the [Ant- Lobbying] Act,” and “have provided for training of [her]
staff on these issues on repeated occasions.” If that is true, then any wolaﬁon of the
letter or spirit of the Act by EPA officials was not accxdcntal

nanswered . uc tions . EPA’s assurances that it was,. not attemptmg to

influence the legislative debaté in its communications with outside lobbying organizations
and industry groups begs the question of what it was trying to do.

1. Why did EPA’ create the lobbying materials? -

2. Why did EPA send the advocacy material out when it did?

3. Did EPA: think: its advocacy material would be ignored by the grass roots
lobbying orga.mzatmns"

4. Why did EP‘A# send out its advocacy material if it thought it would be
ignored?..

5. Did EPA think that its advocacy material would help the lobbying groups
lobby more effectively?

6. Why did EPA want to make its views on pending legislation known to

_ industry groups that it regulates?

1. Was EPA sending implied threats to industry groups that they beétter

- support (or at least not oppose) EPA’s lobbying efforts?

ther argumen _EPA about the Anti-Lobbying Act. The following responds
to other erroneous arguments by EPA that no one could possibly have violated the Act:

1. The Subcommittee rejects the notion that the Act does not prohibit any

lobbying activity as long as agency ofﬁc_ials'do not spend "significant” amounts of money
on such activities. The legislative history EPA cites for this proposition does not support
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such an interpretation. More to the point, the express terms of the Act could not be
more clear on this matter. The Act begins: "[n]o part of the money appropriated by any
enactment of Congress shall ...be used ...."If Congress wanted to ensure that no money
wauld be spent on indirect lobbying activity, how could it have been more clear? As an
aside, however, we wonder what amount of money EPA considers "significant.” We also
would like to know if this amount of money was spent on prohibited lobbying activity. In
fact, this was one of the questions we posed that EPA refused to answer. (Request 7.)
If EPA continues to withhold this information, GAO can conduct its own investigation
into the amount of appropriated money that was spent by EPA officials on prohibited
lobbying activities.

2. EPA is wrong that the Subcommittee is not entitled to information about
meetings, conversations, and memoranda between EPA officials on (1) their plans to
encourage outside parties to lobby Members of Congress, and (2) their plans to send
advocacy material to outside lobbying organizations. The Anti-Lobbying Act is an intent
crime, and such information is highly relevant to the officials’ intent. '

3. EPA’s reasons for engaging in questionable activity are not excuses under the
law or justifications for refusing the Subcommittee relevant information. EPA claims (1)-
that it "conducted its ...outreach in the face of sweeping pending legislation,"” and (2)
that it "did not have the opportunity to testify on significant portions of the 'Contract

‘with America’ legislation.” ‘The Act permits many types. of direct communications with

Members of Congress, which EPA engaged in up until the day the House passed the
regulatory reform legislation. There are no-other exceptions for (1) sweeping legislation
or (2) neglecting to testify. - - -

4. Officials who, ir'np'ly that our investigation was "undertaken lightly or for
political purposes* do not know the facts. These same officials concluded at the onset of
our investigation -(more than, a week before EPA provided us with any response) that no
wrongdoing could /possibly;have occurred in mass-faxing the EPA advocacy documents to
over 150 grass roots organizations and industry groups on the eve of important votes in
the House. That leads us to think that they reached their conclusion without troubling
to learn the facts. The Subcommittee has been extremely careful in its investigation and
has attempted to obtain information through informal requests. Only when that effort
failed did the Subcommittee pursue other means to obtain the information. The
Subcommittee intends to uncover the facts before it comes to any firm conclusion.

dministrator Browner’s disrespect for the law. In her public statements and in
letters to the Subcommittee, Administrator Browner has shown a shocking disrespect for
the anti-lobbying laws, which she asserts prohibit almost nothing. The Subcommittee
also is troubled by intemperate statements that the Administrator is "going to keep on
doing what (she has] been doing.” Such statements do not.instill confidence that EPA
takes the Subcommittee’s investigation seriously, and it provokes suspicion in the minds
of citizens who have no choice but to conform their conduct to the law.
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CUESTICNS FOR THE RECCRD SUBMITTZID BY MR, SKACGS

White House Qffice

What criteria is used in determining whether a Presidential uip is for "official
business” or political/campaign purposes? Who makes this decision? Is there any
independent oversight of this decision?

White House officials evaluate each proposed trip to determine whether it is official
or political in nature. Among the criteria considered are the individuai(s) or group(s)
making the invitation, those individuals or groups meeting with the President or Firszt
Lady, and the nature of the remarks.

Following the trip, the actual schedule of the trip and remarks by the President are
reviewed 10 ensure that events occurred as planned. This final review determines
the sctual designation of the trip (ie. official vs. political). Since itineraries may
change once a trip begins, the final review is critical. When the trip is designated
as political or mixed (official and political), a trip summary is approved and is signed-
off by the appropriate official with the White House Counsel’s Office, Advance
QOffice, Political Affairs Office, and White House Operations. The Deputy Assistant
to the President for White House Operations approves and signs a trio summary for
rips designatec as 100% official. -

Regarcless of the nature of the . trip, certain individuzis are designeted as cofficial
traveilers at all times. In addition, a travel authorizztion form for esch traveller is
prepared and signed by the Deputy Assistant o the President for White House
Operations for each and every trip.

Tne Ceneral Accounting Office (GAQ) periodically reviews the White House travel

exoenses and trio summaries for the accounting of official charges. In the past,

GAQ has found tne'methods in accounting for iravei expenses 10 be appropriate.
AN -

Soecial Assistdnce t _»-‘fne President
Ao i
How many of the Office’s requested 26 FTEs are assigned to the Council on

Competitiveness? How much are you requesting to
fund these FTES?

Thnere are no fuil-time staff dedicated to the Council. Two of the twenty-six Fi1Es
requested Dy the Office of the Vice President would cevote a substantial amount of
their duty hours (approximately 70 to 80 percent) 0 supporting the Council. The
funding required is $86,000.

Please submit a complete list of regulatory proposals or other cases in whic!} the
Council on Competitiveness has been involved. What criteria does the Council use
in choosing which cases to work on?

The Council is involved in a wide range of regulatory and competitiveness issues.
Among the more significant are those described in the attached fact sheets and
press releases that discuss the Council’s activities to date. The President has
directed that the Council serve as the coordinating body for regulatory review under
Executive Orders 12291 and 12498. These executive orders also contain the criteria
that the Office of Management and Budget (OMB) and the Council use in reviewing
renudarinns and discussing requlatory policy.



Tne Councii’'s reguiatory raview aclvities invalve waorking cicseiy with OMB in
carrying out that agency’s reguiatory review program. Normaily, the items it
considers are those that present difficult issues requiring Cabinet-iavel atention, and
particularly where there is & palicy disagreement among agencies who have an
interest in the reguiatory issues. The Council recently acied to ccordinate ac:ivities
during @ 80-day ragulatary review period for all Federsl regulations. In requesting
agencies 10 underiake this raview, the President also es:ablished criteria 10 be used
in evaluating regulations. The relevant executive orders and a copy of the
President’s memoranda are attached.

Please describe each regulatory proposal as it came before the Council or its staff
and then describe the position advocated by the Council or its staff regarding the
regulation. Finally, please describe all changes in proposed regulations, as they were
finalized, reflecting the comments of the Council and its staff.

The broad scope of this request would require by its literal terms a description of
every proposed regulation reviewed by the OMB since the inception of the Council
in its present form on March 31, 1989. Under the process established by Executive
Orders 12221 anc 12498, the Office of Information and Regulatory Affairs (OIRA)
reviews approximately 2,200 reguiations ezch year, althougn the figure reached
2,823 in 1921, This reques: also encompassas various drass o the regulations and
& description of pcsitions takan by various agencies during the review process. The
process of identifying, gatnering ancd reviewing these materials for reiease would
impose an extraordinary burden on the limited siaff resources of the Council and
OMB. The Council would be haopy to respond to particular questions asbout
particular reguiations that:may be of interest 10 the subcommites.,

Please submit a copy of ail written communications made by the Council or its staff
to all departments and agencies on any of these proposals.
. L. b

Courcii swaff irequently meets with OIRA on regulatcry issues that are being
coordinated and these meetings ofen invoive interested agency stwafi. No detailed
records are kept of ccmmunications that occur on these occasions, particularly where
oral deliberations ate jn¥olved. In addition, telepnone conversations take place durin_g
the review process, and no records are keot of routine communications of staff
mempbers. -

Those written documents that are generated in the course of deliberations on a
regulatory issue are pre-decisional and deliberative in nature. Disclosure of these
communications waouid inhibit the candor of those participating in the process arjd,
ds a consegquence, injure the quality of agency decision making. Consistent W.lth
Administration policy, these types of communications involving Cabinet-level bodies
are not disclosed except in extraordinary circumstances. However, if the
subcommittee has specific questions concerning particular regulatory issues, the
Council will seek to provide responsive information.

For each of the regulatory cases that the Council has considered, please list all
communications that the Council has received -- oral or written -- from outside
interests. Please provide the Committee a copy of any written materials received.

Council staff frequently meert with interests outside the government on regulatory ’
issues that are being coordinated. No detailed records are kept of communicatons
that occur on these occasions, particularly where oral deliberations are involved. In
addition, telephone conversations take place durina the review orocess and no



-

Those writien cocuments nai are generziad in the course of deliberatcns on &
reculatory issue are pre-decisional ang celiberative in natura. Disclosure of these
cemmunications would diminis~ the candor of those participating in the process and
:nerefare injure the quality of zagency decision making. It is Adminisiraticn policy
i3t these types of commuricstions are not disclosed except in extreordinary
circumstances. However, if the subcommittee has specific questions concerning
particular regulatory issues, the Council will seek to provide responsive information.

When the Council reviews regulations and receives communications from outside
parties during that review, are the factual communications included in the rulemaking
docket? Are the Council’s own comments to the regulatory agency inciuded in the
docket? If not, why not?

It should be emphasized that :he Council itseif does not engage in rulemaking.
Instead, it assists in the coordination of the Administration’s review of regulations
being promuigated by Executive Branch agencies and departments. The agencies
and departments involved retzin the statutory responsibility for making their cecisions
hasecd upon the record that is ceveioped. The Council works with them 0 ensure
compliance witn ail of the reievant provisions of the Administrative Procedure Act
tnat are requirec for implementing regulations. Where meetings with outside parties
are involved as z result of the Vice President’s policy 1o be availeble to ail members
of the public who wish to communicate with him or his staif on poiicy martters,
Council staff is available 1o wark with the agency. Tnis heips ensure that the rules
issued by the acency are bzsad on information and daia placed in ne rulemaking
cocket whnere raguired s of the cate of promuigation.

OMB’s practice is to invite the rulemaking agency to all meetings that OMB staff has
with outside interests. Does the Council follow this practice? If not, why not?

The oractice of t¥e Councii is 10 invite staif of the ruiemaking agency t0 participate.
in deiiberations wnen the agency has an interest in the reguiatory agency being
ciscussed. When.zl;':o,url,gi!' stai meets with persons outsice of government, they may
or may not invite jepreséntatives from various agencies. Agency represantatives
may not be invited:on some occasions simply because it would be inconvenient or
inaporopriate. This practice is consistent with the general paolicy foilowed for all

meetings in the Qffice of the Vice President.



. Those written cocuments (hat are generztac in the course of deliberations on 3

regulatory issue are pre-decisional ang celiberative in nature. Disclosure of these
communications would diminisA the candor of those parlicipating in the process and
therefore injure the quality of agency decision meking. It is Administration policy
that these types of communicstions are not disclosad excent in extraordinary
circumstances. However, if the subcommittee has specific questions concerning
particular regulatory issues, the Council will seek to provide responsive information,

- When the Council reviews regulations and receives communications from outside

parties during that review, are the factual communications included in the rulemaking
docket? Are the Council’s own comments to the regulatory agency included in the
docket? If not, why not? : '

It should be emphasized that the Council itself does not engage in rulemaking.
Instead, it assists in the coordination of the Administration’s review of regulations
being promulgated by Executive Branch agencies and departments. The agencies
and departments involved retzin the ‘statutory responsibility for making their decisions
based uopon the record that is deveioped. Tne Council works with them to ensure
compliance witn all of the reievant provisions of the Administrative Procedure Act
tN&t are required for implementing regulations. Where mestings with outside parties
are involved as z result of the Vice Presicent’s palicy to be avsilable to ail members
of the public who wish to cammunicate with him or his s:ta# on poiicy martters,
Council staff is available 10 work wita the ggency. Tnis heips ensure that the rules
issued by the acency are basad on information and cdzatz placed in the rulemaking
cocket wnere raguired as of the Gate of promuigation.

OMEB’s practice is to invite the rulemaking agency to all meetings that OMB staff has
with outside interests.v, Does the Cauncil follow this practice? If not, why not?

The practice of :.""._.:g,.:"C-O'ung::'i is 0 invite sta¥f of the rulemeking agency 0 participate
‘n deiiberations wnen the: agency has an interest in the reguiatory agency being

discussed. When Coungi 'stai¥ meets with persons outsice of government, they may
Or may not invite represeéntatives from various agencies. Agency representatives
may not be invited'on some occasions simply because it would be inconvenient or
inaporopriate. This practice is consistent with the general policy foilowed for all

meerings in the Qffice of the Vice President.
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SUMMARY OF AND COMMENTS ON VICE PRESIDENT'S
RESPONSE TO REPRESENTATIVE SKAGGS
On June 8, 1992, Rep. Skaggs wrote to the Vice President requesting more
detailed responses to questions about the operation of the Council on
Competitiveness than had previously been providéd. Mr. Skaggs requested
information with respect to respect eight ares of interest to his subcommittee.

On August 3, 1992, the Vice President’s Office, through the Counsel to the Vice

- President John L. Howard, responded by essentially rejecting the validity of each

and every request. A summary of and brief commentary on the letter follows.

BLOWOFF 1: REQUES’I‘ FOR COMPLETE LIST OF REGULATORY
PROPOSALS REVIEWED

Mr. Skaggs aské;l "for a complete list of regulations in which the Council
or its staff have hady:‘: 'éigniﬁcant involvement,” noting that a Washington Post
article had qu;teci Council staff as saying that "‘council staff limit the
1nterventxohs to /ahout GO cases a year, tending to choose those with major
economic 1mp'a'

VP Response: "[Ilt seems unproductive to engage in debates over
propositions advanced by the media about the fréquency and degree of Council
involvement in agency regulation formulation. Moreover, the full list of
regulafions that were reviewed pursuant to Executive Order 12291 and

coordinated by the Council can be obtained from the Office of Management and

Budget docket. In any case, we hope our offer to provide additional information

P.2



2.
in response to your particular questions about particﬁlar questions is a
reasonable accommodation to your interest in Council activities.”

COMMENT: The request for a list of rulemakings in thch the Council
was "significantly involved"” was ignored, apparently because Mr. Skaggs did not
identify with particularity a rulemaking he was interested in. However,
subsequent responses indicate that "particularity” will not in itself suffice to
elicit information.

BLOWOFF 2: COMMUNICATIONS WITH OUTSIDE PARTIES

Mr. Skaggs asked for all written communications to the Council from
parties outside the Goverhment, noting that the 1986 Gramm memo imposed on
OIRA the obligation to disclose such communications, and that FOIA case law
has established that the FOIA exemption for "predecisional’ or "deliberative
process” memos did not cover communications from interested non-governmental
persons. |

VP R_equi;x‘:zeé r The response was four-fold: (@ The disclosure
requiremé;;‘(g;f of | t-}/xp Gramm Memo do not apply to the Office of the Vice
President"“,f‘;.ir tthouncxl () 'When the Council is engaged in reviewing
proposed aé'ency regulations it is not engaging in rulemaking but is rather
“assisting in the coordination of the Administration’s review of regulations being

promulgated by Executive Branch agencies and departments” and thus is not

| subject to any administrative or statutory requirements for disclosure that apply

to agencies involved in "rulemaking.” (¢) The July 14, 1992 decision of the Court
of Appesals for the District of Columbia Circuit in New York v. Reilly legally
ratifies the Council’s coordinating and advisory role in the regulatory review

process. (d) Under the law, citizens have a greater legal access to non-
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governmental communications to agencies under the FOIA than a congressional
committee because the separation of powers doctrine imposes greater restrictions
on Congressional access to executive branch communications ("[T]he iasue here
is Congressiqnal access to Executive Branch information, not access by the
public to that information by the public under the FOIA. Also, our initial
responge indicated Executive Branch confidentiality interests are protected by
reparation of powers principles, not the FOIA.")

COMMENT: The utilization of New York v. Reilly evidences the true
purpose of this letter: to announce that it now has legal authority to challenge |

' o ot

any claim that Council interventions in agency decisionmaking, absent any
congressional restriction to the contrary. Also, by its other reasons, it is setting
up the alternate defense to pending and future court challenges that it is
neither an "agency’"‘;yhen it is performing its regulatory review functions nor is
it engaged in the rule@ng process when its engages in review activities. This
is directly,,cont;:ary",fb the holding in Meyers v. Bush, which is now on appeal
before theDC ‘Cii'é_uit, which held that the direct ﬁredecessor to the Counecil,
Bush’s Commlss;‘pp fm Regulatory Relief, was an "agency" subject to the FOIA.
BLOWOFF'3: -WRiTTEN COMMUNICATIONS FROM THE COUNCIL

Mr. Skaggs asked for copies of communications between the Council on its
staff aﬁd agencies whose rules were under review, noting that existing case law
makes its clear that FOIA-like exemptions are not applicable to Congressional
requests for access to agency information because it has "a special right of access
to privileged information not shared by others,” quoting from Murphy v. Dept.

of the Army a in FOIA case, and that statutory provisions, such as that in the
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Clean Air Act, require disclosure of all written communications during a
rulemaking proceeding.

VP Response: (a) Since the Council has not invoked any FOIA exemption
"a discussion of FOIA case law serves no useful purpose.” (b) The Clean Air Act
disclosure requirements don’t apply to the Council because it is not on "agency."
(¢) The OIRA disclosure policy under the Gramm Memo is not applicable to the
Council; (d) The Supreme Court’s decision in U.S. v. Nixon cloaks such
communications as a matter of executive privilege.

COMMENT: (a), (b) and (c) are simply evasions of the issue raised and
have been addressed previously. U.S. u. Nixon, of course, is not authority for

such a withholding. The Court there specifically rejected any claim of

presidential executive privilege that "depends solely on the broad,

undiffer_entiated claim of public interest in the confidentiality of such
conversations ... Ab’éent a claim of need to protect military, diplomatic or
gensitive n_ationgl é%éurity secrets, we find it difficult to accept the argument
that e\feft_f-:__:_the‘: very important interest in confidentiality of Presidential
communiéﬂ?k’tiqhgﬂ#&iminished by production of such materials." U.S. v. Nixon,
418 US. 6"83, 706 (1974). Moreover, the court made it clear that only

communications by the President himself to his closest advisors would be

covered by the constitutional privilege.
4: EXCLUSION OF THE RULEMAKING AGENCY FROM COUNCIL
MEETINGS WITH INTERESTED PARTIES

Mr. Skaggs asked whether the Council invites agencies to meetings with
outside parties regarding rulemaking proceedings that are being conducted by

the particular agency, as is required by the Gramm Memo.

N
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VP Response: There is no legal requirement applicable to the Council to
invite agencies to any its meetings with outside interested parties.

COMMENT: Again, the Council divorces itself from even the minimal
openness requirements that OIRA has imposed on itself.

BLOWOFF 5. INCLUSION OF COUNCIL COMMUNICATIONS IN THE
DOCKET

Mr. Skaggs asked whether communications from outside parties to the
Council that contain factual matter, and Council policy comments on regulations
under Council review are placed in agency rulemaking dockets.

Vf' Response: The Council is not an "agency” and therefore does not
have to comply with disclosure requirements of E.O. 12291 or the
Administrative. Procedure Act.

COMMENT: The "non-agency” status of the Council has obviously become
a critical aspect of the Council’s defensive posture which can only be trumped
by legiélat.ion f_;pec"ifically defining it as 'an "agency" when it engages in
regulatory.._{‘e'\fié\!w _la;'tivities. -

BLowoﬁé,e._' WGATIONS OF ILLEGAL AND UNETHICAL CONDUCT

Mr. S]i’a’égs‘j a#ked for substantive comment on testimony by witnesses
before his Subcommittee alleging that actions by former Council Executive
Director Allan Hubbard violated conflict of interests rules, and that secret
meetinés held by the Council staff and representatives of regulated industries
violates "the Administrative Procedure Act, the Clean Air Act, and the Executive
Branch’s own commitments."

VP Response: The U.S. Office of Government Ethics, (OGE) cleared Mr.

Hubbard of any wrongdoing,
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COMMENT: OGE did not actually rule on the propriety of Mr. Hubbard’s
conduct; it said that it never investigated the issue becauss it never had been
presented with "sufficient information" to engage in such an investigation. The
response does not address the question of the legality of secret meetings at all.
BLOWOFF 7: PARTICULAR QUESTIONS ABOUT PARTICULAR
ALLEGATIONS

Mr. Skaggs identified a "particular” interest in four types of regulations that
the Council had been specially involved with, i.e., Clean Air Act, Clean Water
Act, and Occupatidnal Sefety and Health Act, and the draft policy reviewed by
the Council involving the Secretary of Energy’s N—aﬁional Energy Policy, and
requeéted that the Vice President detail "(1) contacts with outside parties, (2)
descriptions of Council positions and théir regulatory influence, and (3)
disclosure of written communications between the Council and rulemaking
agencies for each of 'the regulations identified.” _

VP Response The question posed was not partxcular enough: "Although
you have. 1dent1ﬁed four general sets of regulations or regulatory policy in which
you are qterested,, you have not indicated the questions you want answered

A
concerningrthe items identified."

COMMENT: There is apparently no degree of particularity or specificity
that will meet the threshold for Council response.
BLOWOFF 8. STAFFING LEVEL OF THE COUNCIL -

Mr. Skaggs asked for identification of full time staff on the Vice President’s
staff who are devoted to Council regulatory review functions.

VP Response: Only the Executive Director, David Mclntosh, and one

other full-time staffer devote time to regulatory review activities, and then only

-~
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70-80% of their time is so devoted. Also, four other profesﬁional staff members
were identified as having been "assigned" from other other agencies.

COMMENT: The $86,006 in salaries for the time devoted to Council work
was the subject of recent work was the subject of recent House defunding action.
It may be noted that "assignees” from other agencies to the Vice President’s
Office are paid fully by the assigning agency, as opposed to detailees who are
paid, through reimbursements, by the agency to whom the people are detailed.
In tho most recent year for which statistics are available, FY 1988, the Vice
Preside_ﬁt’s Office had 8 detailees and 87 assignees. The question may be raised

how many detailees and assignees are currently on board, and whether in fact

only 4 assignees do Council work.
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WOAN S L\;TED ST-\TES SELECT COMNHITEE ON CHILE

BETTEIS COUTH AND FAMILIES

" HOUSE OF REPRESENTATIVES

June 8, 1992

The Honorable J. Danforth Quavle
The White House

1600 Pennsylvania Avenue
Washington, D.C. 20500

Dear Mr. Vice President:

fter the hearing of the Subccmmittee on Treasury, Postal
Service, and General Government on March 17,1992, the
Subcommittee submitted several questions for the record on my
behalf regarding the operations of the Council on
Competitiveness, which vou chair. Vour cffice sent answers to
these cuestions cn April 29, .s¢2. Unfortunately, ‘the answers
submittad were in most respects not responsive or adeguate.

Listing of Reculaticons Reviewed

I asked for a "complete list" cf +he specific regulatory
proposals the Competitiveness Council has reviewed. The
response failed to provide this list. 1Instead, the
Subccmmittee was given "fact sheets and press releases" that
describe selective issues "among" the "wide range cf regulatory
and ccmpetitiveness issues" handled by the Council. However,
the staff to the Competitiveness Council has told The
Washington Post (Jan. 9, 1992) that they operate under a "no
fingerprints"® pPolicy, under which they seek to Prevent public
disclosure of their intervention in important federal
regulations. For instance, in cne case involving regqulation of
airline noise discussed in the Post story, Council staff made a
deliberate decision not to publicize the Council’s decisive
role because the issue was a "political loser." 1Indeed, in
that story, you are said o "prefer that most of their
interventions, like that on aircraft noise, leave no
fingerprints," because, "in this town, especially, you don’t
want that to come out" (emphasis added). Given this, an
attempt to limit congressional oversight to only the selected
issues disclosed in press releases and fact sheets would give
Congress only an unacceptably partial and misleading picture of
the Council’s activities. For that reason, I again ask for =2

complete list of the regulations in which the Council or its

staff have had significant inveolvement, not those where the
involvement has been merely peripheral. Your staff told the
Post that "council staff limit the interventions to about 50
cases a year, tending to choose those with major economic
impacz. " Identifying those cases should not be that difficult,
and the Subcommittee has a right to this information.
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Communications with Cutside Parties

I also asked for details of communications that the Council has
received from outside parties on regulatory matters and for
copies of all writ+ten communications received from these
.parties. The Council’s reply stated that "Council staff
frequently meet with interests outside the government on
regulatory issues," but that "is is Administration policy that
these types of communications are nct disclosed."

My understanding, however, is that it is not Administration
policy to treat communica+ions from Interested parties on
regulatsry matters as confiden<tial. Tc the contrary, the

procedures for regulatory review under IZxecutive Order 12291
specifically provide that "written materials received from
anyone not employved .by the Federal Government are made
available . . . for review bv the public." 1In the case of
rules from the =nvironmental Protecticn Agency and any other
Department or agency requesting similar treatment, the
disclosure extends to "oral communications' concerning...rules,
€.g. meetings, telephone calls, . . . with Tersons whc are not
emplovees cI the /Federal Government" (0ffice of Management and
Budget, "Addi%jonal Procedures Concerning OIRA Reviews" at 2, 3
(June 13, 1986) emphasis added).

oo
There is no "p: grdecisional“ or "deliberative" process
exception t> dz5closure requirements for communications with
interested third parties when members of the public seek these
documents. NAACP Legal Defense Fund v. U.S. Dept. of Justice,
612 F. Supp. 1143 (D.D.cC. 1985); Center for Auto Safetv V.
Dept. of Justice, 576 F. Supp. 739 (D.D.C. 1983). There is no
question that the Council is legally cbliged to provide records
of these communications to this Subccnmittee.

Description of Council Positions and Influence

I asked fcr a description of the positions advocated by the
Council or its staff during each regulatory review and the
influence ¢ these positions on the final regulations. 1In
response, I was told that this would impose an "extraordinary
burden," because it would reguire a description of each of the
over 6,000 regulations reviewed by the Office of Management and
Budget since the Council was established in March 1989. As
noted above, your staff told The Washington Post that the
Council examines in detail only about 50 regulations each year.
It should not be an "extraordinary burden" to describe the
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Page 3

Council’s role in this limited number of regulations.

Disclosure of Writ+en Communications from the Council

I asked for a copy of all written communications between the
Council or its staff and rulemaking agencies on regulatory
mattiers. The reply was that these documents cannot be
disclosed because they are "pre-decisional and deliberative in
nature."

No court has ever withheld executive branch documents from
Congress on the kasis of a deliberative Frocess privilege.
Indeed, the Freedcm of Information Act expressly provides that
the deliberative rrocess privilege that applies when a private
citizen seeks certain federal documents "is not authority to
withhold frem Congress." 5 U.S.C. sec. 522 (4) (emphasis
added). It is well-recognized that Congress has "a special
right of access to privileged infcrmation not shared by
others." Murphv V. Dept. of the Armv, 612 F.2d 1151, 1155-56
(D.C. Cir. 1879.) 7This "special rignt" includes a
constituticnal richt of access <s dacuments sought in my
request. '

The Supreme Court addressed disclosure of "confidential
communicaticns between a President anéd his clese advisors" in
United States V. Nixon, 418 U.S. 683 (1974). The cour+t held
that when a presidential claim of privilege:

depends solely on the broad, undifferentiated claim cf
public interest in the confidentiality of such conversations, a
confrontation with cther values arises. Absent a claim of need
Lo protect militarv, diplomatic, or sensifive national security
secrets, we find it difficult Lo accept the argument that even
the verv important interest in confidentiality of Presidential
communications is diminished bv production cf such materials.

Id. at 706 (emphasis added). Under this precedent, because the
Council has made no claim that military, diplomatic, cor
national security secrets are at risk, disclosure of the
documents 1is clearly required.

The confidentiality claim is also inconsistent with explicit
statutory requirements and long-standing Administration
practice. The Clean Air Act, which has been a major focus of
Council intervention, expressly requires disclosure of "all
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written comments by other agencies" on clean air regulations.
42 U.S.C. sec. 7607(d) (4) (B) (ii). There is no Question that
the Council is an "agency" subject to the Act’s disclosure
reguirements. Mevyer V. Bush, Civ. No. 88-3112 (D.D.C. Sept.
30, 19%991).

In addition, Administration Procedures specifically provide
that the Office of Information and Regulatory Affairs (OIRA),
which has responsibility for White House review for the Office
of Management and Budget, "will make available . . . all
written correspondence concerning the draft submitzed for . . .
review under Executive Order No. 12291 that is exchanged
oetween OIRA and the acencv head"® (OCffice cf Management and
3udgec, supra, at 3 (empnasis added)).

Exclusion of the Rulemakinc Acencv frem Meetings
. Wwith Interested Parties

{ asked whether the Council invites the rulemaking agency to

Deetings between Council s+taff and interested third parties, as
is required during regulatsry review under ‘Execuzive Order

12291 (Office of Management and Budget, supra, at 3). The
reply -- that Council staff "mav cr mav not invise
Tepresentativéas;, from various agencies" (emphasis added) -- is

not especiallyfinfcﬁmative. It prcvides no explanation of the
views of the Cpuncjl on participation by the rulemaking agency.

o

At a hearing of the Health and the Environment Subcommittee of
the Committee on Energy and Commerce on November 14, 1991, EPA
officials testified that no EPA air official had ever been
invited to a meeting between Council staff and a regulated
industry. Indeed, despite the Council’s regular intervention
in regulations implementing the Clean Air Act, EPA air
officials testified that they had "no direct knowledge that
such meetings have even happened" (transcript at 170). This
Seems to contradict the Council’s response and suggests that
the Council actually has a policy of excluding at least certain
regulatory officials from its meetings with outside interestes.
I’d appreciate your clarification of this issue.

Inclusion of Council Communications in the Docket

Finally, I asked whether factual communications received by the
Council on pending regulations, and the pclicy comments of the
Council on these regulations, are included in the rulemaking
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docket. The Council’s answer indicates that it does not add
these materials to the docket, because "the Council itself
does not engage in rulemaking."

In an op-ed published in The Washington Post on December 8,
1591, you stated that, "the President and I . . . are elected
by the people," while "the iron triangle -- special interest
groups, bureaucrats and Congressional staff -- are elected by
nobody." You pointed cut that "Congress enacts laws, and the
executive branch . . . implements them." You then concluded
that "it Is entirely proper that these executive tranca
functions be controlled by cfficials accountable t©s the voters
and by nebody else" (emphasis addec). This "contrsl" of
regulaticns by the Council nNnecessarily encages the Czcuncil in
the rulemaking process.

Your op-ed goes on to cite several instances of indisputable
regulatory action by the Council. For instance, you corcade
that "the council has attempted to bring balance Tz our
nation’s ‘wetlands’ policy" by "putting the ‘wet’ kack into
‘wetlands’" -- which is an overzly regulatory effor:z. You
assert that "scme interest grcsups tha+t didn’+t win everything
they wanted" in the 1990 Clean Air Act "are now Fressuring the
regulatory rrocess tz achieve wha-<— They failed to cet in

Congress." VYou then reveal the Council’s "determinatizsn" to
intervene :in this "regulatory grocess" in order ts "protect the
carefully considered compromise." These examples certainly

demonstrate the Council’s vigersus intervention in +he
rulemaking process.

Ultimately, there is a kbasic logical inconsistency in the
position that the Council need not comply with disclesure
requirements because it is not engaged in rulemaking. The
Council’s role is to "serve as the coordinating body for
regulatory review under Executive Order 12291." This
regulatory review under Executive Order 12291 is inherently
part of the rulemaking process. That is why officials at the
Office of Management and Budget who are engaged in such review
must follow detailed procedures for insuring that their
communications become part of the public record (see Office of

Management and Budget, supra). When the Council interjects
itself intc this process, it is necessarily interjecting itself
into the regulatory process. Thus, like all others involved in

the rulemaking process, the Council has an obligation to adhere
to the rules for public disclesure that lie at the heart of our
administrative system.
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Allegations of Illegal and Unethical Czsnduct

The failure to reply fully and candidly to the Stubcommittee’s
questions is particularly troubling  in light of <he serious
allegations of illegal and unethical csnduct thas have been
raised regarding the activities of the Competitiveness Council.

AT a hearing of the Health and the Environment Subccmmittee on
December 10, 1991 experts on legal ethics commented on several

- -y
-

instances of unethical ccnduct by the Council ancé its staff.
Professor Monroe Freedman of Hofstra University, a fcrmer
chairman cf the Commit+tee on Professional Discigzliinary
tandards and Procedures of the Federal Bar Associlaticn, and
Prcfessor Rcbert Aronson of +the Universizty of Washingtecn, who
is the chair cf the Professional Respcnsibilicy Secticn cof the
Association cf American Law Schools, gquestioned =hze activities
of Allan Hubbard, the former executive directzr =< <he Council,
who particirated in clean air rulemakings that directl
affected an electric ptility company in which ne held stock and
potentially affected a small chemical company wnizh he owned.
dubbard’s actions were said to be "clearly subject to criminal
Drosecution" (Hearings on Clean Air Act Implementa=ion (DPart
2), supra, at 345 (t=estimenv c: Prciessor Freecman)) and "an
unethical conflizy . cf interesc® (1é. at 250 (zesctimeny of

1y

Professor Arcnsen)) .,

At the same headringi other legal experts challenge the legality
of the secre:t mgetings held by Council staff and
representatives ‘'of regulated industries. Professcr Cass
Sunstein of the University of Chicago, who drafted Executive
Order 12291 for the Reagan Justice Department, <testified that
"if the Council is influencing rules on the basis of
substantive presentations that are not disclosed =5 csourts or
the public, it is probably violating the Administrative
Procedures Act, the Clean Air Act, and the executive branch’s
own public commitments" (id. at 300). Likewise, Professor
Robert Percival of the University of Maryland, +testified that
"the activities of the Competitiveness Council represent an
unprecedented intrusion into agency decisionmaking that
threatens to undermine principles of separation oif powers and
the open model of regulatcry decisionmaking embodisd in the
Administrative Procedures Act" (id. at 229). :

Prcfessor Freedman characterized your own role in the decision
to kill an EPA proposal to recycle newspapers as '"the common
alley cat breed of conflict of interest," because sf vour
perscnal holdings :irn newspaper companies and a virgin paper
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mill (id. at 332). ©>Professor Arcnson agreed (id.).

These allegations are seriosus and substantial. They demand
full investigation by this Subcommittee as part of it
responsibility to insure that duly appropriated funds are
properly expended. Unfortunately, you have failed to respond
in a manner that permits the Subccmmittee to conduct this vital
investigation.

Particular Questicns abcu=T Parcicular Reculaticns

while not answering my crigiral guestions, the Council &id
indicate a willingness == crovide acc;:;ona1 infecrmacicn -1
response Tt "particular guesticns azbout particular
regulations." At this time I am atle T2 identify a
"particular" interest in the fclleowing four types of
regulations: (1) the regulations reviewed by the Council under
the Clean Air Act; (2) *“he regulations reviewed by the Council
under the Clean Water Act; (3) the reculations reviewed by the

Council under the Occupatiznal Hezalith and Safety Act; and (4)
the drait policy reviewed =v the Council involving <he
Secretary of Znergy’s prcorcesed National Znergy Policy.

In additiecn, I request again that vou fully answer my inguiries
*egar:;nc (1) contacts with outsice parties, (2) descriptions
of council pesitions and their regulatory influence, anéd (3)
disclcsure of written communicaticns between the Council and
rulemaking acencies for each cf the ragulations identified in
the preceding paragraph. I would also like full answers to my
questions regarding (1) listing of regulations reviewed by the
Council and (2) exclusion cf rulemaking agencies from Council
meetings. I would also appreciate a response %o the points I
have raised regarding the rulemaking role of the Council.

The Supreme Court has recocnized:

The power of the Congress to conduct investigations is inherent

in the leg*slative process. That power is broad, It
encompasses inquiries concerning the administration of existing
laws. . . . It comprenends prcbes Lnto departments of zhe
Feqeral Government to expcse ccrruction, inefficiency, cor
waste.

%
Watkins v. United States, 234 U.S. 173, 187 (1S57) (emphasis

added) .
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The matters raised in this letter are of utmost importance to
the integrity of the regulatory process. I would greatly
appreciate more candid and thorough responses to the questions
I have raised. Please respond no later than June 22, 1992.
Thank you in advance for your attenticn to this request.

Sincerely yours,

A
i Teaant

David E. Skaggs

L/
A
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July 10, 1992

- The Honorable J. Danforth Quayie

The White House
1600 Pennsylvania Avenue
Washington, D.C. 20500

Dear Mr. Vice President:

On Wednesday, July 8, 1992, I had the privilege of debating Mr.
David McIntosh, Executive Director of your Council on
Competitiveness, on WAMU'’s Diane Rehm show.

During the course of the discussion, Mr. McIntosh referred to
the Council’s "six" staff members. This puzzled me because in
response to a question about the Council’s staffing level I
submitted for the record when the Appropriations Subcommittee
on Treasury, Postal Service and General Government held
hearings on the Executive Office of the President fiscal year
1993 budget request, 'your office responded that, "There are no
full-time staff dedicated to the Council. Two of the
twenty-six FTEsS requested by the Office of the Vice President
would devote a substantial amount of their duty hours
(approximately 70 ‘to 80 percent) to supporting the Council.
The funding nequlred is $86,000.

There is an agparen ‘contradiction between what Mr. McIntosh

said on Wednedday ‘ahd what was represented to the Committee
earlier this year.

I would greatly appreciate your clarification of the actual
staffing level of the Council on Competitiveness, including all
full-time staff members, all part-time staff members, and all
staff members who have been detailed from other Executive
agencies or offices.

I would also appreciate a response to my June 8, 1992 letter,
requesting full responses to questions submitted to your office
during the appropriations hearing.

Thank you in advance for your attention to these requests.
Sincerely yours,

:I}h\l;&iéjiéxl/ka

David E. Skaggs
L



OFFICE OF THE VICE PRESIDENT

WASHINGTON

August 3, 1992

The Honorable David E. Skaggs

Subcommittee on Treasury, Postal Service
and General Government

Committee on Appropriations

U.S. House of Representatives

Washington, DC 20515

Dear Congressman Skaggs:

This responds to your letters to the Vice President
concerning the President's Council on Competitiveness and
questions you have raised about information we provided to you in
earlier inquiries. We have attempted to respond to your
questions according to the categories of issues you have
identified as needing additional explanation.

Comglete'List of Requlatory Proposals Reviewed

In connection with your criticism that we did not furnish a
"complete list" of :all regulations in which the Council has been
involved, you have.cited an article in The Washington Post and
rely upon the newspaper as authority for your proposition that
Council staff. hgs' influenced the outcome of certain regulations
without leav;ng "fingerprints" on the regulatory process.
According to the rewspaper, interventions by staff are limited to
about 50 cages a.year. Thus, the article also serves as the
basis for ydur viéw that providing a complete list of regulations
in which the”Council or its staff had "significant involvement"
should not be that difficult. The same argument is applied to
disclosure of what positions were advocated by the Council or its
staff during each regulatory review and how these positions
influenced the final regulation.

Although the cited article did contain a conclusion
containing the number of "interventions" you have referenced, the
Vice President also declined to provide a specific number. Under
the circumstances, it seems unproductive to engage in debates
over propositions advanced by the media about the frequency and
degree of Council involvement in agency requlation-formulation.
Moreover, the full list of regulations that were reviewed
pursuant to Executive Order 12291 and coordinated by the Council
can be obtained from the Office of Management and Budget docket.

In any case, we hope our offer to provide additional
information in response to your particular questions about
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particular regulations is a reasonable accommodation to your
interest in Council activities.

In an additional attempt to be responsive to your request,
we are enclosing a letter that was sent to Chairman Conyers of
the Committee on Government Operations identifying some of the
regulatory issues in which the Council participated. We are also
furnishing you a letter from the Office of White House Counsel to
Chairman Waxman of the House Committee on Energy and Commerce.
That letter addresses certain conflict of interest allegations

concerning Council activities of Allan B. Hubbard, former
Executive Director.

Communications with Outside Parties

You again request details of communications that the Council
had with outside parties on regulatory matters and ask for copies
of all written communications received from these parties. You
maintain that it is not Administration policy to treat
communications from interested parties as confidential; that this
is so because Executive Order 12291 specifically provides that
such written materials will be made available for review by the
public. You point out, as well, that when EPA rules are

' involved, even oral communications concerning rules are available
for review when made by persons who are not Federal employees.
Finally, you have cited two Federal district court decisions from
the District of Columbia for the proposition that there is no
"pre-decisional" or "deliberative" process exception to
disclosure requirements for communications with interested third
parties when members of the public seek these documents.

It is c¢orrect-.that communications from outside parties
concerning rulemakings are made available to the public as part
of the Office oﬁmynformation and Regulatory Affairs (OIRA) review
policy under Execdutive Order 12291. However, that policy applies
to OIRA revidWw’'and not the Office of the Vice President or the
Council. In any event, the Council's activities in the
regulatory arena are fully consistent with those provisions. As
we emphasized in our earlier response, the Council itself does
not engage in rulemaking as part of its participation in the
regulatory review process. Instead, it assists in the
coordination of the Administration's review of regulations being
promulgated by Executive Branch agencies and departments. As
required by statute, agencies and departments remain responsible
for making their decisions based upon the record that is
developed. Whether the rules pertain to EPA or another agency,
Council staff assist the agencies to ensure that the rules issued
are based on information placed in the rulemaking docket and not

‘ ! NAACP Legal Defense Fund v. U.S. Dep't of Justice, 612 F.
Supp. 1143 (D.D.C. 1985); Center for Auto Safety v. Dep't of
Justice, 576 F. Supp. 739 (D.D.C. 1983).
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based on information presented only to the Council staff or its
members.

The process of Council participation in agency rulemaking
was recently examined by the D.C. Circuit of the U.S. Court of
Appeals in State of New York and State of Florida v. FPA, et. al.
(July 14, 1992). The plaintiffs had claimed that EPA acted
improperly in relying on the opinion of the Council rather than
exercising its own expertise. The court held, however, that the
Council's role was appropriate and clearly rejected the
plaintiffs' contentions that Council involvement somehow tainted
the rulemaking process: "(t)he fact that EPA reevaluated its
conclusions in light of the Council's advice...does not mean that

EPA failed to exercise its own expertise in promulgating the
final rule."

You have stated that there is no "pre-decisional" or
"deliberative" process exception to disclosure requirements
concerning government communications with .outside parties when
members of the public seek these documents. However, the issue
here is Congressional access to Executive Branch information, not
access by the public to that information under the FOIA. Also,
our initial response indicated Executive Branch confidentiality
interests that are protected by separation of powers principles,
not the FOIA. For these reasons, we believe the FOIA is
irrelevant to this discussion.

Requiring disclosure of all communications received by the
Council from outside the government during the regulatory review
process would substantlally impair the ability of the President
and his pr1nc1pal advisors to receive confidential advice from
private citizens. - Again, this does not mean that we would not
respond to any partlcular questions you have concerning the
Council's rqle Ln coordlnatlng specified regulations.

Dlsclogggg of Written Communications from the Council

You have repeated your request for a copy of all written
communications between the Council or its staff and rulemaking
agencies on regulatory matters. You have again contended that
these records cannot be withheld even if they are pre-decisional
and deliberative in character. You note that the FOIA
specifically provides that the deliberative process privilege
applicable when a citizen seeks agency records is not authority
to withhold information from Congress. However, no exemption
under the FOIA is invoked as authority to deny records you have

requested so a discussion of FOIA case law serves no useful
purpose.

Citing provisions of the Clean Air Act does not strengthen
the argument that Council records of communications must be
placed in the public docket in the course of rulemaking.
Although the Clear Air Act, as amended, provides by section
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307(d) (4) (B) (ii) and EPA policy that agency comments be placed in
the public docket, EPA does not consider various White House
components and entltles "agencies" for purposes of that section.
As we have noted previously, whatever policy may be followed by
OIRA does not necessarily extend to White House components or
bind those components as Administration policy.

Requiring disclosure of all written communications by the
Council or its staff would severely encroach upon the President's
constitutional authority to protect the confidentiality of
Executive Branch deliberations. A unanimous Supreme Court in
United States v. Nixon, 418 U.S. 683, 708 (1974) found that the
deliberative process privilege is "fundamental to the operation
of Government and inextricably rooted in the separation of powers
under the Constitution." The Court recognized that "[a]
President and those who assist him must be free to explore
alternatives in the process of shaping policies and making

decisions ‘and to do so in a way many would be unwilling to
express except privately." Ibid.

Exclusion of the Rulemaking Agency from Council Meetings
with Interested Parties

You have noted that EPA officials have testified that "no
EPA air official had ever been invited to a meeting between
Council staff and a requlated industry." That observation is not
true; moreover, it is irrelevant because there is no legal
requirement that agencies or particular agency employees be
invited to meetlngs ‘between outside partles and the Council.

Inc1u51og gf Council Communications in the Docket

You have p01nted to an "op-ed" piece in The Washlngton Post
by the Vice gresydent describing Council involvement in
coordination’of réfulations. In your view, this points out a
"basic logicai - 1ncon51stency" in the Council's position that it
need not comply with disclosure requirements under E.O. 12291.
There is no logical inconsistency between Council participation
in the process as coordinator of Administration policy and not
applying Administrative Procedures Act requirements applicable to
communications between "agenc1es" and outside parties to that
participation. The Council is not an "agency" and, therefore,
the APA and E.O. 12291 procedures are not applicable.

Allegations of Illegal and Unethical Conduct

Your letter indicates particular concern about non-
responsiveness in light of what you have characterized as
"serious allegations of illegal and unethical conduct" that have
been raised about Mr. Hubbard and staff of the Competltlveness
Council. The foundation for these allegations is apparently
testimony by certain persons before your subcommittee.
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Those who testified before the subcommittee--not one of
which could claim experience with Federal ethics statutes--were
able to postulate violations of criminal law without having
conducted any inquiry concerning the underlying facts giving rise
to the alleged violations. Simply put, they were building
theoretical cases based on hypothetical facts. Moreover, these

witnesses had no authority to conclude that a criminal law may
have been violated.

The U.S. Office of Government Ethics (OGE), the very agency
with authority to provide guidance on Executive Branch ethics
laws, concluded that the Office had not investigated Mr.
Hubbard's activities nor asked anyone else to do so, either
before or after the issuance of his waiver, because OGE "had no
reason to question his activities before it was issued nor have
we seen or heard sufficient information that would lead us to
believe that he has engaged in any prohibited activities since
its issuance." 1In reference to comments by one of the witnesses

and the allegations concerning Mr. Hubbard, the Director of OGE
noted:

Before an individual's reputation is sullied by
accusations of criminal conduct, great care should
be exercised to ascertain the pertinent facts and
apply them to the applicable statute with an
understanding of the letter and spirit of the law.
Unfortunately, these time-honored pr1nc1ples have
been violated in Mr. Hubbard's case.

We are enclosmng a copy of OGE's letter contalnlng the above
commentary. L :

We hopéithi@ additional explanation of our position is
responsive to.your request for further information on Council
activities. Although you have identified four general sets of
regulations or regulatory policy in which you are interested, you
have not indicated the questions you want answered concerning the
items identified. As in the past, we are prepared to work with
you concerning reasonable requests for information involving
specific questions on the Administration's position on specific

regulations that were coordinated by the Council as part of the
rulemaking process.

Staffing Level of the Council

In a separate letter, you have requested clarification of
the staffing level of the Council. Your questions for the record
in connection with appropriations requests for the Executive
Office of the President included an inquiry regarding how many of
the Office of the Vice President's requested 26 FTEs were
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assigned to the Council and how much we were requesting to fund
the FTEs. We responded:

There are no full-time staff dedicated to the
Council. Two of the twenty-six FTEs
requested by the Office of the Vice President
would devote a substantial amount of their
duty hours (approximately 70 to 80 percent)
to support the Council. The funding is
$86,000.

The Council has six members, the Secretary of the Treasury,
the Attorney General, the Secretary of Commerce, the Director of
the Office of Management and Budget, the Chairman of the Council
of Economic Advisers, and the chief of Staff to the President as

an ex officio member. The Vice President is Chairman of the
Council.

The Council is currently supported by a staff, headed by an
Executive Director, David McIntosh. Mr. McIntosh and another
full-time staff member paid from the Executive Office of the
President, Office of the Vice President, appropriation devote

approximately 70 to 80 percent of their duty hours to Council-
. related functions.

Four professional staff members who assist the Council by
performing functions related to the mission of their agencies are
currently assigned full-time from other agencies. Two ‘of the
staff members are from the Department of Health and Human
Services and provide assistance with health care and
biotechnology,i$8ues, and another from the Department of
Education assjists with issues relating to that agency; the fourth
staff membep?ﬁs from the Department of Justice and assists with
legal, envizgnmeythl and requlatory matters. The Council also
receives secreta¥ial assistance and support services from
employees assigned to the Office of the Vice President.

We hope this information is responsive to your questions
about Council staff.

nsel to the Vice President

4

Enclosures
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ased that ita result waa unanimous,
overwhelmingly approved tonight.
hope it is & step in the right direc-
on. We hope that it {as a atep to bring
the parties to the negotiating table,
which we all want, once the violence
ceases and {nternational borders are
recognized.

HOW MANY TIMES DID CLINTON
AND BUSH RAISE TAXES?

(Mr. JONES of Georgia asked and
was given permission to address the
House for 1 minute and to revise and
oextend his remarks and inciude extra-
neous matter.)

Mr. JONES of Georgia. Mr. Speaker,
there's an interesting column in this
morning’s Post called ‘‘Anatomy of a
Smear.” Why, just yesterday a Member
from the Republican side attacked
Governor Clinton for raising taxes in
Arkansas 128 times.

1 imagine we'll be hearing that num-
ber a lot next week down in Houston. A
whole lot. But, there’'s one big problem
with that—it just ain't so.

A fair accounting shows 55 to 59 reve-
nue increases in 11 years, 7 of which
have expired, and 48, I repeat 48, tax
cuts.

Now, by the Bush campaigns' means
of reckoning, the President himself haa
sed taxes 133 times in just 4 years.

, when you hear this misinforma-
n coming from the G.0.P. conven-
tian, consider the source, and then just
switch the channel to Murphy Brown.
[From the Washington Post)
ANATOMY OF A SMEAR
(By Michael Kinsley)
HOW MANY TIMES DID CLINTON—AND BUSH—
RAISE TAXES? . P

Massachusatts. Gov. Willlam Weld repept-
edly referred to the 43 tax in
signed during 11 years as gover
Today A

_gy.'—'__USA

Bill Clinton as governor of Arkansas raised .’
taxes something like 128 different): t.l.mea-/&--9

Dan Quayle i ;

Well, take taxes. We're mad at George
Bush because he raised taxes once. ﬂiﬂ b_lu'i-
ton has signed 121 tax increases. A hundred
and twenty-onel—Rep. Newt Gingrich

Like Jos McCarthy counting communists
in the State Department, Republicans have
had & hard time deciding exactly how many
tax increases to acouss Bill Clinton of. They
have settled on the number 128, and the
Bush-Quayle campaign has issued a list.

The exact number of tax increases in Ar-
kansas while Clinton was governor i3 &
meaningless question in any event, but the
Republicans obviously think it's a telling
polnt. As McCarthy understood, & number
lends phony precision that gives weight to
the general indictment—in this case, that
Clinton is a “‘tax raiser.” So the accuracy of
the number is important, not for what it
says about Clinton but for what it says about
Bush. Bush has decided to campaign on the

eme of ‘‘trust.” Bear with me while we

yze the ‘128 tax increases,’’ and see if
ou can truat George Bush. )

The Bush-Quayle list is hilariously shoddy.
My favorite items are three (numbers 31, 86
and 91), which aren’t items at all. They are
just places where the description of an al-
leged tax increase took more than one line.
Similarly, number 76 is & verbatim repeti.

Clinton -
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tion of number 74 (a 35-Ccent tax increass per
gallon on ‘light wine''). “Tax increase’
number 92 is a §1 per-conviction court costs
fee imposed on criminals. One dollar, and the
Bushies are complaining! These people are
supposed to be tough on crime?

Item number 40 18 a 1967 law lengthening
the season for dog racing. This is apparently
a ‘‘tax increase’’ on the theory that a longer
8608800 increases stats gambling tax reve-
nues. Other supposed tax increases either
never actually took effect (number T1) or re-
placed another tax of equal size (number 117).
A fuel tax increase is counted as two because
it applies to both gasoline and diesel. A gen-
oral booze tax increase weighs in at flve if
you count such categories as wine coolers
separately—as they do.

Dick Alexander, an Arkansas law professor
working for the Clinton campaign, figures a
true count would be 56 or 50 increases in var-
fous taxes and fees while Clinton was gov-
ernor, depending on how you figure. He even
includes 10 the Republicans somehow over-
looked.

But in the real world, as opposed to Repub-
lican propaganda fantasies, tazes go down,
too. Alexander has produced a liat of 48 tax
cuts during Clinton's governorship. These in-
clude such George Bush favorites as tax
breaks for enterprise sones and capital gains.
They also include a general cut last year
that reduced or eliminated income taxes on
374,000 low-inoome Arkansas citizens. Since
seven of Clinton's 55 (or 59) tax increases
have expired or been repealed. the actual
number of tax “‘increases’’ and the number of
tax ‘‘cuts’ are about equal. If you care.

Arkansas 18 a very low-tax state. It ranks
49th (n per capita state and local taxes and
50th in per capita expenditures. Even meas-
uring taxes as & share of personal income,
Arkansas ranks 47th.

A “Pactshest” put out by the Bush-Quayle
ocommittes augments the ‘128 tax increases’”
canard with the assertion that: ‘“Taxes are
$397.1 million higher on an annual basis than
when Clinton took office.” This figure re-

.-fiscts inflation and growth as well as real
tAx increases. By the same moronic caiculus,
,féderal taxes are $476.4 billion higher than-

when Ronald Reagan and George Bush took
office.

i 1n fact,.the absurdity of this whole count-
the-taxes exercise is {llustrated by applying

;ft to George Bush's tenure as president, Just
"one tax increase? Forget it. The notorious

1990 tax increase -was T3 separate increases.
And Buah signed tax bills in 1969 and 1891 as
well, each one with multiple provistons. Who

can forget his decision in 1989 to “limit non-’

recognition treatment when securities are
received in certain Seotion 351 trans-
actions''? That one was a $1.4 billion tax in-
crease over five years.

There have been dozens of federal excise
tax increases during Bush's reign. For exam-
ple, in 1990 he imposed a two-stage tax in-
crease on both small and large cigars—dis-
tinct categories in the statute. By the Bush-
Quayle rules, that counts as four separate
tax increases. .

Overall, by my count using his rules, Bush
has raised taxes 133 times—more often in
just four years than Clinton did in 11. And
that doesn't even include increased fees for
government services such as National Parks.
Nor does it include criminal fines.

Every day the Bush-Quayle machine puts
out stuff like this malarkey about *128 tax
increases,’”” and every day Republican sound-
bite artists fan out to spread the word. The
Clinton-Gore machine is no less efficient,
but I believe it is less dishonest. If anyone
has & countsrexample. I would like to hear of
it. Meanwhile, when Bush talks of “‘trust,” I
am reminded of Reagan's old mantra about
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negotiating arms control with the Soviets:
‘“Trust. but vertfy."

QUAYLE THUMBS NOSE AT
CONGRESS

(Mr. SKAGQGS asked and was given
permission to address the House for 1
minute and to revise and extend his re-
marks and include extraneous matter.)

Mr. SKAGGS. Mr. Speaker, the
Quayle Council has done it again. The
Council, in its imperial style, has
thumbed its nose at Congress and satd
quite clearly, ‘'We don't care, we don't
have to—we're the Quayle Council.”

For more than 3 months I waited for
& response to questions submitted to
the Council at an appropriations hear-
ing on its budget. Basic questions
about who staffs the Council, how they
operate, and what regulations they re-
view. The response I got back last week
was nothing more than artfully written
bunk—in short, they said, ‘‘Congress,
what we do is none of your busineas,
and we won't cooperate.” -

Why does the Council insist on keep-
ing its actions and operations secret?
Because they know that if the Amer-
ican people knew how the Council gives
special breaks to corporate contribu-
tors and political allies, the American
people just would not stand for it. This
is exactly the kind of thing that breeds
distrust and diegust with Government.

The Senate will soon vote on whether
to eliminate funds for the Council.
Congress has no businesa spending tax-
payer dollars to fund a secret agency

that's totally unaccountable to the .

American public. We should put this
rogue operation out of business.
At this time, I am inserting into the

.RECORD a copy of my letter to Vice

President QUAYLE, the response, and a
staff analysis of how far it falls short.
HOUSE OF REPRESENTATIVES, -
Washington, DC. June 8, 1982.
Hon. J. DANFORTH QUAYLE, .
The White House, 1600 Pennsylvania Ave.;
Washington, DC. :

DEAR MR. VICE PRESIDENT: After the hear-
ing of the Subcommittee on Tressury, Postal
Service, and General Government on March
17. 1992, the Subcommittse submitted several
questions for the record on my bebalf regard-
ing the operations of the Council on Com-
petitiveness, which you chair. Your office
sent answers to these questions on April 29,
1982. Unfortunately, the answers submitted
were 10 most respects not responsive or ade-
quate..

LISTING OF REGULATIONS REVIEWED

1 asked for a “‘compiate list" of the specific
regulatory proposals the Competitiveness
Council has reviewed. The response failed to
provide this list. Instead, the Subcommittee
was given “fact sheets and press roleases’
that describe selective issues ‘‘among™ the
“wide range of regulatory and competitive-
ness issues’ handled by the Council. Hov.
ever, the staff to the Competitivensss Cou.
ci] has told The Washington Post (Jan. 5,

11992) that they operate under & “'no flnger-

prints’ policy, under which they seek to pre-

vent public disclosure of their intervention .

in important federal regulations. For in-
stance, in one case involving regulation of
airline noise discussed in the Post story,
Council staff made a deliberate decision not
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to publicize the Council's decisive role be-
cause the issue was a ‘‘political loser.’” In-
deed. in that story, you are said to “‘prefer
that most of their interventions, like that on
alrcraft noise, leave no fingerprints,’ be-
cauge, ''in this town, especially, you don't
want that to come out'’ (emphasis added).
Given this, an attempt to limit congres-
sional oversight to only the selected issues
disclosed in press releases and fact sheets
would give Congress only an unacceptably
partial and misleading picturs of the Coun-
cil's activities. For that reason, I again ask
for a complets list of the regulations in
which the Counctl or its staff have had sig-
nificant involvement, not thoss where the
involvement has been merely peripheral.
Your staff told the Post that ‘‘council staff
1imit the intarventions to about 50 cases a
year, tending to choose those with major
economic impact.” Identifying those cases
should not be that difficult, and the Sub-
committee has a right to this information.

COMMUNICATIONS WITH OUTSIDE PARTIES

1 also asked for detalls of communications
that the Council has received from outside
parties on regulatory matters and for copies
of all written communications received from
these parties. The Counctl's reply stated that
*‘Council staff frequently meet with interests
outside the government on regulatory is-
sues,” but that “‘it 18 Administration policy
that these types of communications are not
disclosed."”

My understanding, however, {3 that it ts
not Administration policy to treat commu-
nications from interested parties on regu-
latory matters as confidential. To the con-
trary, the procedures for regulatory review
under Executive Order 12291 specifically pro-
vide that “written materials received from
anyone not employed by the Federal Gove
ment are made gvailable * * * for review
the public.” In the case of rules from the En-
vironmental Protection Agency and any
other Department or agency requesting simi-
lar treatment, the disclosure extends to
‘‘oral communications concerning . . . rules,
e.g. meotings, telephone calls, * * * with"
sons who are not employees of the Fede
Government' (Office of Management: ind
Budget, ‘‘Additional Proce ures. Concerning
OIRA Reviews" at 3, 3 (Juné 13 1986) ompha-
sis added).

There 13 no "pro-docuionnl" or "dellbom-
tive' process exception to osure %
ments for communications With intd
third parties when members pf the public
seek these documents. NAACH Legal Defense
Fund v. U.S. Dept. of Justice, 614 F. Supp. 1143
(D.D.C. 1985); Center for Auto Safety v. Dept. of
Justice, 576 F. Supp. 739 (D.D.C. 1883). There is
no question that the Council is legally
obliged to provide records of thess commu-
nications to this subcommittee. .

DESCRIPTION OF COUNCIL POSITIONS AND
INFLUENCE

I asked for a description of the positions
advocated by the Council or its staff during
each regulatory review and the influence of
these positions on the final regulations. In
response, I was told that this would impose
an “‘extraordinary burden,' because it would
require a description of each of the over 6,000
regulations reviewed by the Office of Man-
agement and Budget since the Counctl was
established in March 1989. As noted above,
your staff told The Washington Post that the
Council examines in detail only about 50 reg-
ulations each year. It should not be an ‘‘ex-
traordinary burden' to describe the Coun-
cil's role in this limited number of regula-
tions.

DISCLOSURE OF WRITTEN COMMUNICATIONS
FROM THE COUNCIL

I asked for a copy of all written commau-
nications between the Counci] or its staff
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and rulemaking agencies on regulatory mat-
ters. The reply was that these documents
cannot be disclosed because they are ‘‘pre-
decisional and deliberative in nature."”

No court has ever withheld executive
branch documents from Congress on the
basis of a deliberative process privilege. In-
deed. the Freedom of Information Aot ex-
pressly provides that the deliberative process
privilege that appiies when a private citizen
seeks certain federal documents *‘is not au-
thority to withhold from Congress.” § U.8.C.
sec. 522(d) (emphasis added). It is well-recog-
nized that Congress has ‘“‘a special right of
access to privileged information not shared
by others.” Murphy v. Dept. of the Army, 612
F.24 1151, 11588-68 (D.C. Cir. 1979.) This ‘“‘spe-
clal right” mcludes a constitutional right of
access to documents sought tn my request.

The Supreme Court addressed disclosure of
‘‘confidential communications between a
President and his close advisors” in United
States v. Nirom, 418 U.S. 683 (1974). The court
held that when a presidential claim of privi-
lege: depends solely on the broad, undifferen-
tiated claim of public interest in the con-
fidentiality of such conversations, a con-
frontation with other values arises. Absent a
claim of need to protect military. diplomatic, or
sensitive national security secrets, we find {t dif-
ficult to accept the argument that even the very
important interest in confidentiality of Prest-
dential communications is diminished by pro-
duction of such materials. Id. at T08 (emphasis
added). Under this precedent, because the
Council has made no claim that military,
diplomatic, or national security secrets are
at risk, disclosure of the documents is clear-
ly required.

The confidentiality claim is also inconsist-
ent with explicit statutory requirements and
lopg-standing' Administration practice. The
Clean Alr Act, which has bsen & major focus
of Council intervention, expressly requires
disclosure of “all written comments by other
agencies’ on clean air regulations. 42 U.S.C.
8sc. 7607T(dX4XBX1il). There is no question

. that the Council i3 an “agency” subject o

the Act's disclosure requirements. Aeyer.v.
Bush, Civ. No. 88-3112 (D.D.C. Bept. 30, 1991),

In addition. Administration procsdures
specifically provide that the Office of Infor-
mation and Regulatory Affairs (OIRA),
which has responsibility for White House re-
view for the Office of Management and Budg-
et, *will make available * * * all written
correspondence concerning the draft submit-
ted for * * * review under Executive Order
No. 12291 that is exchanged between OIRA and
the agency head' (Office of Management and
Budget, supra, at 3 (emphasis added)).

EXCLUSION OF THE RULEMAKING AGENCY FROM
- MBETINGS WITH INTERESTED PARTIES

I asked whether the Council invitea the
rulemaking agency to meetings between
Council staff and interested third parties, as
is required during regulatory review under
Executive Order 12291 (Office of Management
and Budget, supra, at 3). The reply—that
Counoil staff “may or may not invite rep-
resentatives from various agencies'’ (empha-
si8 added)—1is not especially informative. It
provides no explanation of the views of the
Council on participation by the rulemaking
agency.

At a hearing of the Health and the Envi-
ronment Subcommittee of the Committes on
energy and Commerce on November 14, 1991,
EPA officials testified that no EPA alr offi-
cial had ever been invited to a meeting be-
tween Council staff and a regulated industry.
Indeed, despite the Council's regular inter-
vention in regulations implementing the
Clean Ailr Act. EPA air officlals testified
that they had '‘no direct knowledge that
such meetings have even happened’ (tran-
script at 170). This seems to contradict the
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Council's response and suggests that the

Council actually has a policy of excluding at

least certain regulatory officials from its

meetings with outside interests. I'd appre-

ciate your clarification of this tssue. -

INCLUSION OF COUNCIL COMMUNICATIONS IN THE
DOCKET

Finally, I asked whether factual commu.-
nications received by the Council on pending
regulations, and the policy comments of the
Council on these regulations. are included in
the rulemakings docket. The Council's an-
swer indicates that it does not add these ma-
terials to the docket, becauss ‘‘the Council
itself does not engage in rulemaking.'

In an op-ed published in The Washington
Post on December 8, 1991, you stated that,
““the President and I. . . are electsd by the
people,” while *‘the iron triangle—speocial in-
terest groupe, bureaucrats and Congressional
staff—are elected by nobody.” You pointed
out that “Congress enacts laws, and the ex-
ecutive branch . . . implements them."” You
than concluded that *it is entirely proper
that these executive branch functions be con-
trolled by officlals accountable to the voters
and by nobody else'” (emphasis added). This
‘‘control” of regulations by the Council nec- -
essarily engages the Council in the rule-
making process.

Your op-ed goes on to cite several m-
stances of indisputable regulatory action by
the Council. For instance, you concede that
‘‘the council has attempted to bring balance
to our nation's ‘wetlands’ policy” by “put-
ting the ‘wet’ back into ‘wetlands’’—which is
an overtly regulatory effort. You assert that
‘‘some interest groups that didn't win every-
thing they wanted" in the 1990 Clean Alr Aot
“‘are now pressuring the regulatory process
to. achieve what they they falled to get in
Congress.” You then reveal the Council's
“determination” to intervens in this ‘‘regu-
latory process' in order to ‘‘protect the care-
fully considered compromise.” Thess exam-
ples certainly demonstrate the Council’s vig-
orous intervention in the rulemking process.

Ultimately, there 18 a basic logical incon-
sistency in the position that the Counocil
need not comply with disclosure require-
ments because it is not engaged in rule-
making. The Council's role i3 to ‘‘serve as
the -coordinating body for regulatory review
under Executive Order 12291.” This regu-
latory review under Executive Order 12201 is
inherently part of the rulemaking process.
That is why officials at the Office of Manage-
ment and Budget who are engaged in such re-
view must follow detailed procedures for in-
suring that their communications become
part of the public record (see Office of Man-
agement and Budget, supra). When the Coun-
cil interjects itself into this process, it is
necessarily interjecting itself into the regu-
latory process. Thus, like all others involved
in the rulemaking process, the Council has
an obligation to adhere to the rules for pub-
lic disclosure that lle at the heart of our ad-
ministrative system.

ALLEGATIONS OF ILLEGAL AND UNETHICAL .
CONDUCT

The failure to reply fully and mdldly to
the Subcommittee’s questions is particularly
troubling in light of the serious allegations
of illegal and unethical conduct that have
been raised regarding the activities of the
Competitiveness Council.

At a hearing of the Health and the Envi-
ronment Subcommittee on December 1IC,
1991, experts on legal ethics commented on
several instances of unethical conduct by the
Council and its staff. Professor Monroe .
Freedman of Hofstra University, a former
chairman of the Committse on Professional
Disciplinary Standards and Procedures of
the Federal Bar Association, and Professor
Robert Aronson of the University of Wash-
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n, who 18 the chair of the Professional
ponsibUity Section of the Association of
rican Law Bchools, questioned the ac-
ivities of Allan Hubbard, the former execu-
tive director of the Council, who partici-
pated in clean air rulemakings that directly
affected an electric atility company in which
he held stock and potentially affected a
small chemical company which he owned.
Hubbard's actions were said. to be ‘‘clearly
subject to oriminal prosecution’’
on Clean Air Act Implementation (Part 3),
supra, at M9 (testimony of Professor Freed-
man)) and “an unethical conflict of interest'
(1d. at 260 (testimony of Profsssor Aronson)).
At the same hearing, other legal experts
challenge the legality of the secret meetings
held by Counctl staff and representatives of
regulated tndustries. Professor Cass S8unstsin
of the University of Chioago, who drafted Ex-
ecutive Order 12291 for the Reagan Justice
Department, testified that *‘if the Council is
influencing rules on the basis of substantive
presentations that are not disclosed to
oourts or the public. it 1a probably violating
the Administrative Act, the
Clean Air Act, and the executive branch's
own public commitments* (id. at 300). Like-
wise, Professor Robert Peroival of the Uni-
versity of Maryland, testified that “‘the ao-
tivities of the Competitiveness Counoil rep-
resent an unprecedented intrusion into agen-
oy decisjonmaking that threatens to under-
mine prinoiples of separation of powers and
the open model of regulatory decisionmak-
ing embodied in the Administrative Prooe-
dures Act” (id. at 329). ’

Professor Freedman characterized yonr

own role in the decision to kill an EPA pro-
to recycle newspapers as “‘the common
ey cat breed of oonfliot of interest,' be-

use of your personal holdings {n newspaper .
7

companies and a virgin paper mill (1d. at
332). Professor Aronson agreed (14.).

These allegations are serious and substan-
tial. They demand full investigation by this
Subcommittes as part of its responsibility to
insurs that duly appropriated funds are prop-
erly expended. Unfortunately,
{atled to respond in & manner that permits
the Subcommittse to conduct this vihx’ in-
vestigation. P

'PARTICULAR QUESTIONS ABOUT PARTJCULAR -

REGULATIONS & -

While not answering my orig]
tions, the Council did indicate a Willingn
to provide additional information in '
sponse to ‘‘particular questions QG Dar-
ticular regulations.'” At this time I'am able
to identify a “particular’ interest in the fol-
lowing four types of regulations: (1) the regu-
lations reviewed by the Council under the
Clean Afr Act; (2) ths regulations reviewed
by the Council under the Clean Water Aoct:
(3) the reguiations reviewed by the Council
under the Occupational Health and Safety
Aot; and (4) the draft policy reviewed by the
Council involving the Secretary of Energy's
proposed National Energy Policy.

In addition, I request again that you fully
answer my inquiries regarding (1) oontacts
with outside parties, (2) desoriptions of coun-
cil positions and their regulatory influenoe,
and (3) disclosure of written communications
between the Council and rulemaking agen-
cles for each of the regulations tdentified in
the preceding paragraph. 1 would also like
full answers t0 my questions regarding (1)

of regulations reviewed by the Coun-

and (2) exciusion of rulemaking agencies

m Council meetings. I would also appre-

ciate a response to the points I have raised

regarding the rulemaking role of the Coun-
ofl

'f‘he Supreme Court has recognized:
The power of the Congress 1o conduct in-
vestigations is inherent in the legislative

you have.

riginal ‘quee:-
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process. That power 13 broad. It eancompasses
inquiries concerning the administration of
existing laws * * *, It comprehends probes
into departments of the Federal Government
to expose carruption, inefficiency, or waste.
Watking v. United States, 354 U.8. 178, 187
(1987) (emphasts added).

The matters raised in this letter are of ut-
maost importance to the integrity of the reg-
ulatory process. I would greatly appreoiats
more candid and thorough responses to the
questions I have raised. Please respond 1o
later than June 22, 1962

Thank you in advance for your attention
to this request.

Sincerely yours,

DaAvID E. 8x4G08.

OFFICE OF THE VICE PREGIDENT,
Washington, DC, August 3, 1992.
Hon. DAVID E. 8XA008,

priations, House of Representatives, Wash-
ington, DC. '

DRAR COMORRSSMAN SXAGGAS: This responds
to your lettars to ths Vice President oomn-
cerning the President’'s Council on Competi-
tiveness and questions you have raised about
triformation we provided to you in earifer in-
quiries. We have attempted to respond to
your questions according to the categories of
iasues you have fdentified as needing addi-
tional explanation.

COMPLETE LIST OF REGULATORY PROPOSALS

. REVIEWED :

In oonneotion with your criticism that we
did not farnish a “‘complete list” of all regu-

-prints’’ on the regulatory prooess. Acocording
to the newspaper, interventicns by staff

immited to about 50 cases a year. Thus,

ole also serves as the basis for your vi

that. providing a complete list of regulations

‘in which the Counoil or 1ts staff had *‘zignifi-
“cant involvement should not be that dif-
‘ficult. The sams argument is applied to dis-
‘closure of what positions were advocated by
the Council or its staff during each regu-

4]

'
4

‘lazory review and how these positions influ-

oonclusion containing the number of “‘inter-
ventions” you have referenced, the Vioce

unproduoctive to engage in debates over prop-
ositions advanced by the media about the
frequency and degree of Council involvement
in agency regulation-formulation. Moreover,
the full list of regulations that were re-
viewed pursuant to Executive Order 121
and ocoordinated by the Council can be ob-
tained from the Office of Management and
Budget docket.

In any cass, we hope our offer to provide
additional information in response to your
particular questions about particular reguis-
tions is a reasonable accommodation to your
interest in Counoil activities.

In an additional attempt to be responsive
to your request, we are enclosing a letter
that was sent to Chairman Conyers of the
Committes on Government Operations iden-

tifying some of the regulatory issues in .

which the Council participated. We are also
furnishing you a letter from the Office of
White House Counsel to Chairman Waxman
of the House Committes on Energy and Com-
merce. That letter addresses certatn oconflict
of interest allegations conoerning
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sctivities of Allan B. Hobbard, former Execu-
tive Director.

COMMUNICATIONS WITH OUTSIDE PARTIES

EPA rules are invoived,

E

outaide parties concerning ruls are .
made avallable to the public as part of the
Office of Information and Afiairs
(OIRA) review policy under Executive Order
12291. However, that policy applies to OIRA
review and not the Office of the Vice Presi-

lations being promulgated by Ezscutive
Branch agencies and departments. As re-
quired by statute, agencies and departments
remain responsible for making their deci-
sions based upon the record that is
oped. Whether the rules pertain to
another agency, Council staff
agencies to ensure that the rules
based on information placed in
making docket and not based on inf
presented only to the Council staff
members. -

The prooess of Council participa
agency rulemaking was recently
by the D.O. Circuit of the U.8. Court
peals in Btate of New York
Florida versus EPA. et al. (July 14,
plaintiffs had claimed that EPA
properly in relying on the opinion
Counoil rather than exercising its own
tise. The oourt held, however, that the
cil's role was appropriate and oclear!
Jeoted the plaintiffs’ contentions that
cil involvement somehow tainted the
making process: ‘‘(t)he fact that EPA
evaluated its conclusions in light of
Council's advice * * * does not mean
EPA failed to exercise its own expertise in
promulgating the final rule.” :

You bhave stated t.h;:‘thm is no “pre-
decisional” or “deliberative’ pProcess 6xosp- .

oonoerning

effns
?gegi

3!

E
L

&«

FOIA s irrelevant to this discussion.

INAACP Legal Defenss Fund v. US. Dep't of Justice,
612 F. Supp. 1143 (D.D.C. 1685); Cante for Auto Sufety
v. Dep't of Justics, §7 ¥. SBupp. 798 (D.D.C. .
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Requiring disclosure of all communica-
tions received by the Council from outside
the government during the regulatory review
process would substantially impair the abtl-
Ity of the President and his principal advi-
sors to receive confidential advice from pri-
vate citizens. Again, this does not mean that
we would not respond to any particular ques-
tions you have concerning the Council's role
{n coordinating specified regulations.

DISCLOSURE OF WRITTEN OOMMUNICATIONS
FROM THE COUNCIL

You have repeated your request for a copy
ol all written communications between the
Council or its staff and rulemaking agencies
on regulatory matters. You have again con-
tended that these records cannot be withheld

- even if they are pre-decisional and delibera-

tive in character. You note that the FOIA
specifically provides that the deliberative
process privilege appiicable when a citizen
seeks agency records is not authority to
withhold {nformation from Congress. How-
ever, no exemption under the FOIA is In-
voked as authority to deny records you have
requested so s discussion of FOIA case law
serves no useful purpose.

Citing provistons of the Clean Alr Act does
not strengthen the argument that Council
records of communications must be placed in
the public docket in the ocourse of rule-
making. Although the Clean Air Act, as
amended, provides by section 307(AX4XBXi1)
and EPA policy that agency comments be
placed in the public docket, EPA does not
consider various White Houses components
and entities “‘agencies’’ for purposes of that
section. As we have noted previously, what-
ever policy may be followed by OIRA does
Bot necessarily extend to White House com-,
ponents or bind those oompononn as Admin-
{stration policy. !

Requiring disclosure of all written commu-

nications by the Council or its staff would

severely encroach upon the President’s con-
stitutional authority to protect the con- .
fidentiality of Executive Branch delibera-: "
tions. A unanimous Supreme Court in United -
States v. Nizon, 418 U.S. 683, T08 (1974) found-
that the deliberstive process 'privilége .is
“fundamental to the oponuon of : Govern-
ment and inextricably rooted/in thé separa:
tlon of powers under the Cons tion.” Ths
urt recognized that *‘(a) Piuldont and,
t.hoao who assist him must be ora
alternatives in the proceas of : ptns
cles and making decisions tndbodouomu
way many would be unwilling uﬂnmas ox-
cept privately.' Idid.
EXCLUSION OF THE RULEMAKING AGENCY FROM
COUNCIL MEETINGS WITH INTERESTED PARTIES
You have noted that EPA officlals have:
testified that ‘‘no EPA air offictal had ever
been invited to a meeting between Council
staff and a regujated industry.’” That obser-
vation is not trae; moreover, it {8 irrelevant
beoause there is no legal requirement that
agencies or particular agency employees be
invited to meetings between outside parties
and the Council.

INCLUSION OF COUNCIL COMMUNICATIONS IN THE
* DOCKET

You have pointed to an ‘‘op-ed™ plece in
The Washington Post by the Vice President
describing Council involvement in coordina-
tion of regulations. In your view, this points
out a “‘basic logical inconsistency' in the
Council's position that it need not comply
with disclosure requirements under E.O.
12291. There is no logical inconsistency be-
tween Council participation in the proocess as
coordinator of Admintistration policy and not
applying Administrative Procedures Act re-
quirements applicable to ocommunications

.between ‘‘sgencies’” and outside parties to

that participation. The COn_ncu is not an
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‘‘agency’’ and, therefors, the APA and E.O.
12291 procedures are not applicable.
ALLRBGATIONS OF [LLEGAL AND UNETHICAL
CONDUCT

Your letter indicates particular conocern
about non-responsiveness in light of what
you have charsoterized as ‘‘serious allega-
tions of illegal and unethical conduct’ that
have been raised about Mr. Hubbard and staff
of the Competitiveness Council. The founda-
tion for these allegations is apparently testi-
mony by certain persons before your sub-
committes.

Those who testified before the subcommit-
tee—not one of which could claim experience
with Federal ethics statutes—were able to
postulate violations of criminal law without
having conducted any inquiry concerning the
underlying facts giving rise to the alleged
violations. S8imply put, they were building
theorstical cases based on hypothetical
facts. Moreover, these witnesses had no au-
thority to conclude that a criminal law may
have been violated.

The U.8. Office of Government Ethics

(OGE), thé very agenoy with authority to -

provide guidance on Executive Branch ethics
laws, concluded that the Office had not in-
vestigated Mr. Hubbard's activities nor
asked anyone else to do so, either before or
after the iasuance of his waiver, because OGE
‘“had no reason to question his activities be-
fore it was issued nor have we seen or heard
sufficient information that would lead us to
believe that he has engaged In any prohib-
ited activities since its issuance.”” Ia ref-
erence to comments by one of the witnesses
and the allegations concerning Mr Hubbard,
the Director of OGE noted:

Before an individual's reputation is sullied

by accusations of crimtinal oconduot, -great

care should be exercised to ascertain the per-
tinent faots and apply them to the applicable
statute with an understanding of the letter
and spirit of the law. Unfortunately, these
time-honored principles have been violated

- in Mr. Hubbard's case.

We are enclosing a copy of OGE's letter
containing the above commentary.
PARTICULAR QUESTIONS ABOUT PARTICULAR
ALLEOATIONS

We hope this additional explanation of our
position is responsive to your request for fur-
ther information on Council activities. Al-
though you have identified four general sets
of regulations or regulatory policy in which
you are interested, you have not indicated
the questions you want answered concerning
the ttems identified. As in the past, we are
prepared to work with you ooncerning rea-
sonable requests for information involving
specific questions on the. Administration’s
position on specific regulations that were co-
ordinated by the Council as part of the rule-
making process.

BTAFFING LEVEL OF THE COUNCIL

In a separats letter, you have requested
clarification of the staffing level of the
Council. Your questions for the record in
connection with appropriations requests for
the Exeoutive Office of ths President in-
oluded an inquiry regarding how many of the
Office of the Vice President's requested 26
FTEs were assigned to the Council and how
much we were requesting to fund the FTEs.
We responded: )

There are no full-time staff dedicated to
the Council. Two of the twenty-six FTEs re-
quested by the Office of the Vice President
would devote a substantial amount of their
duty hours (approximately T0 to 80 peroent)
to support the Council. The funding is
$88,000,

The Council has six members., the Sec-
retary of the Treasury, the Attorney Gen-
eral, the Secretary of Commerce, the Direc-
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tor of the Office of Management and Budget,
the Chatrman of the Councii of Economioc
Advisers, and the Chief of Btaff to the Presi-
dent as an ex officioc member. The Vice
Prestdent is Chairman of the Oouncil.

The Council is currently supported by a
staff, headed by an Executive Director,
David McIntosh. Mr. McIntosh and another
full-time staff member paid from the Execu-
tive Office of the President. Office of the
Vice President, appropriation devots ap-
proximatsly 70 to 80 percent of their dnty
hours to Council-related fanctions.

Four professtonal staff members who assist
the Council by performing funotions related
to ths mission of their agencies are our-
rently assigned full-time from other agen-
cies. Two of the staff members are from ths
Department of Health and Human Services
and provide assistance with hsalth care and
biotechnology issuses. and another from the
Department of Education assists with iasues
relating to that agency; the fourth staff
member is from the Department of Justice
and assists with legal, environmental and
regulatory matters. The - concn also re-
ceives secrotarial assistanoce and support
services from employees assigned to the Of-
fice of the Vice President.

We hope this information is responsive to
your questions about Counctl staff,

Sincerely,
JOHN L. HOWARD,
Comuel to the Vice President.

Sxmmvormconmsoumm
DENT'S RESPONSE TO anmAm
8KAGGS

On-June 8, 1892, Rep. Shnamutom
Vice President requesting more detatled re-
sponses to questions about the operation of-
the Council on Competitiveness than had.
previously been provided. Mr. Skaggs re-
quested information with respect to eight
areas of interest to his subcommittee. On
August 3, 1992, the. Vioe President's Office,
through the Counsel to the Vice President
John L. Howard. responded by essentially re-
Jecting the validity of each and every re-
quest. A summary of and brief commentary
on the letter follows. .

BLOWOF? 1: REQUEST FOR COMPLETS LIST OF

REGULATORY PROPOSALS REVIRWED

Mr. Skaggs asked “for. a complete list of
regulations in which the Council or its ataff
bave had significant involvement,” noting -
that a Washington Post article had quoted
Council staff as saying that “‘council staff
limit the interventions to about 60 cases &
year, tending to choose those with major
esconomio impact.””

VP Response: ‘‘(T]t seems unproductive to
engage in debates over propositions advanced
by the media about the frequency and degree
of Council involvement in agency regulation
formulation. Moreover, the full list of regu-
lations that were reviewed pursuant to Exeo-
utive Order 12291 and coordinated by the
Council can be obtained from the Office of
Management and Budget docket. In any case,
we hope our offer to provide additional infor-
mation in response to your partioular ques-
tions about particular regulations is & rea-
sonable acoommodation to your interest in
Council activities.”

Comment: The request for a list of
rulemakings in which the Council was *‘sig-
nificantly involved’ was ignored, apparentiy
because Mr. Skaggs did not identify witl
particularity a rulemaking he was interestea
in. However. subsequent responses indicate
that “‘particularity’’ will not in itsel{ lnf!loo_
to elicit information. .

BLOWOFT 2. COMMUNICATIONS WITH OUTSIDER

PARTIES

Mr. Skaggs asked for all written oonunn-
nications to the Council from part outside
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emo imposed on OIRA the obligation to course, 1s not authority for such a withhold-

‘:e Government, noting that the 1986 Gramm  dressed previously. U.S. versus Nixon, of

sclose such communications and that FOIA
case law has established that the FOIA ex-
smption for ‘‘predecisional’ or *deliberative
process'’ memos did not cover communica-
tions for interested non-governmental per-
sons.

VP Responss: The response was four-fold:
(a) The disclosure requirements of the
Gramm Memo do not apply to the Office of
the Vice President or the Council. (b) When
the Counctl {8 engaged in reviewing proposed
agency regulations it is not engaging in rule-
making but is rather “assisting in the co-
ordination of the Administration’s review of
regulations being promulgated by Executive
Branch agencies and departments'' and thus
is not subject to any administrative or stat-
utory requirements for disclosure that apply
to agencies involved {n ‘‘rulemaking.'’ (c¢)
The July 14, 1992 dectsion of the Court of Ap-
peals for the District of Columbia Circuit in
New York versus Reilly legally ratifies the
Council's coordinating and advisory role in
the regulatory review process. (d) Under the
law, citizens have a greater logal access to
nongovernmental communications to agen-
cies under the FOIA than a congressional
committee because the separation of powers
doctrine imposes greater restrictions on Con-
gressional access to executive branch com-
maunications (“[TThe issue here is Congres-
sional access to Executive Branch informa-
tion, not access by the public to that infor-
mation under the FOIA,. Also, our initial re-
sponse indicated Executive Branch confiden-
tiality interests are protected by separation
of powers principles, not the FOIA,"”)

Comment: The utilisation of New York

ersus Reilly evidences the true purpose of :

this letter: to announce that it now has legal:
authority to challenge any claim that Coun-
cil interventions in agency decisionmaking
are improper, absent any congressional re-
striction to the contrary. Also, by its other
reasons, 1t 18 setting up the alternate defense
to pending and future court challenges that

1t 13 nefther an ‘‘agency’ when it i8 perform-"

ing its regulatory review functions nar,is it '
engaged in the rulemaking process w n lt
engages in review activities. ’ﬁu 18 d1r{

contrary to the holding. in Muyars. voms

ing. The Court there specifically rejected

any claim of presidential executive privilege

that ‘‘depends solely on the broad, undif-
ferentiated claim of public interest in the
confldentiality of such conversations . ..

Absent a claim of need to protect military,

diplomatic or sensitive national security se-

crets, we find it difficult to accept the argu-
ment that even the very tmportant interest
in confidentiality of Presidential commu-
nications is diminished by production of

such materials.” U.8. versus Nixon, 418 U.8,

683, 708 (1974). Moreover, the court made it

clear that only communications by the

President himself to his closest advisors

;von.ld be covered by the constitutional privi-
ago.

BLOWOFF (. EXCLUSION OF THE RULEMAKING
AGENCY FROM COUNCIL MEETINGS WITH IN-
TERESTED PARTIES
Mr. Skaggs asked whether the Council in-

vites agencies to meetings with outside par-

ties regarding rulemaking proceedings that
are being conducted by the particular agen-

Cy, a8 {8 required by the Gramm Memo.

VP Response: There is no legal require-
ment applicable to the Council to invite
agencies to any of its meetings with outside
interested parties.

Comment: Again, the Council divorces it-
self from even the minimal openness require-
ments that OIRA has imposed on itself.

BLOWOFY 8. INCLUSION OF COUNCIL
COMMUNICATIONS IN THE DOCKET

Mr. Skaggs asked whether communica-
tions from outside parties to the Council
that contain factual matter, and Council pol-
icy comments on regulations under Council
review are placed in agency. rulemaking

:dockets.

'+ VP Response: The Counctil s not an ‘‘agen-
cy" and therefore does not bave to comply

.with disclosure requirements of E.O. 12291 or

Bush, which 18 now on appeal befors the D.C..

Circuit, which held that the ‘dfrect prede~.
- cessor to the Council, Bush's

Regulatory Relief, was an “&3 . loﬁ&

to the FOIA.

BLOWOFF 3: WRITTEN COMMUNICATIONS ‘FROM
THE COUNCIL

Mr. Skaggs asked for coples of communica-
tions between the Counctil and its staff and
agencies whose rules were under review, not-
ing that existing case law makes it clear
that FOIA-like exemptions are not applica-
ble to Congressional requests for access to
agency information because it has ‘‘a special
right of access to privileged information not
shared by others,' quoting fromm Murphy ver-
sus Dept. of the Army {n FOIA case, and that
statutory provisions, such as that in the
Clean Afr Act. require disclosure of all writ-
ten communications during a rulemaking
proceeding.

VP Response: (a) Since the Council has not
invoked any FOIA exemption *a discussion
of FOLIA case law serves no useful purpose ™
(b) The Clean Alr Act disclosurs require-
ments don't apply to the Counctl because it
is not on ‘‘agency.’” (c) The OIRA disclosure
policy under the Gramm Memo is not appli-
cable to the Council; (d) The Supreme
Court'’s decision in U.8. versus Nixon cloaks
such communications as a matter of execu-
tive privilege.

Comment: (a), (b) and (c) are simply eva-
sions of the issue raised and have been ad-

n

tho Administrative Procedure Act.
Comment: The ‘‘non-agency’’ status of the

Council has obviously become a -critical as- .

pect of the Council's defensive posture which
can only be trumped by legislation specift-
cally defining it as an ‘agency’ when it en-
gages in regulatory review activities.
BLOWOFF 8. ALLEGATIONS OF ILLEGAL AND
UNETHICAL CONDUCT

Mr. Skaggs asked for substantive comment
on teastimony by witnesses before an Appro-
priations Subcommittee alleging that ac-
tions by former Council Executive Director
Allan Hubbard violated conflict of interests
rules, and that secret meetings held by the
Council staff and representatives of regu-

‘lated industries violates ‘‘the Administra-

tive Procedure Act. the Clean Air Act, and
the Executive Branch's own commitments.'

VP Response: The U.8. Office of Govern-
ment Ethics, (OGE) clmod Mr. Hubbard of
any wrongdoing.

Comment: OGE did not actually rule on'

the propriety of Mr. Hubbard's conduct; it
satd that it never investigated the issue be-
cause it never had been presented with ‘‘suf-
ficient information' to engage in such an in-
vestigation. The response does not address
the question of the legality of secret meet-
ings at all.
BLOWOFT 1: PARTICULAR QURSTIONS ABOUT
PARTICULAR ALLEGATIONS

Mr. Skaggs identified a ‘‘particular’ inter-
est in four types of regulations that the
council had been specially involved with,
i.e., Clean Atr Act, Clean Water Act, and Oo-
cupational Safety and Health Act, and the
draft policy reviewed by the Council involv-
ing the Secretary of Energy’'s National En-
orgy Policy, and requested that the Vice
President detail ‘(1) contacts with outatde
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parties, (2) descriptions of Council positions
and their regulatory influence, and (3) dis-
closure of written communications between
the Council and rulemaking agencies for
each of the regulations identified.”

VP Response: The question posed was not
particular enough: ‘“Although you have iden-
tified four general sets of regulations or reg-
ulatory policy 1n which you are interested,
you have not indicated the questions you
want answered concerning the ttems identi-
fled.”

Comment: There is apparently no degree of
particularity or specificity that will meet
the threshold for Council response.

BLOWOF? 1. STAFFING LEVEL OF THE COUNCIL

Mr. Skaggs asked for identification of full
time staff on the Vice President's staff who
are devoted to council regulatory review
fanctions.

VP Response: Only the Executive Director,
David McIntosh, and one other full-time
staffer devote time to regulatory review ac-
tivities, and then only 70-80% of their time is
80 devoted. Also, four other professional staff
members were identified as having been “‘as-
signed' from other agencies.

Comment: The $88,000 in salaries for the
time devoted to Council work was the sub-
Ject of recent work was the subject of recent
House defunding action. It may be noted
that ‘‘asgignees’’ from other agencies to the
Vice President's Office are paid fully by the .
assigning agency, as opposed to detatlees
who are paid, through reimburssments, by
the agency to whom the people are detailed.
In the most recent year for which statistics
are available, FY 1988, the Vice President's
Office had 8 detailees and 37 assignees. The .
question may be raised how many detailees
and assignees. are currently on board, and
whether in fact only 4 assignees do Gou.ncu
work. ’

NEEDED REFORM IN THE SPORT
* OF BOXING

(Mr. CARPER asked and was gtven
permission to address the House for 1
minute and to reviee and extend his re-
marks.)

Mr. CARPER. Mr. Speaker, dur!ng
today's 1l-minute speeches we have .
heard Members address several of the
critical issues of our day. Among them:
hometowns, the deflcit, our environ-
ment, and this year’s elections.

Mr. Speaker, before the memories of
the 1992 Summer Olympics fade en-
tirely from our memories, [ am gong to-
invite the attention of my colleagues
to one area of athletic competition
that needs to be addressed and -re-
formed, and that is boxing; not ama-
teur boxing, but professional boxing,
whose oversight and demeanor bear lit-
tle resemblance to the competition we
witnessed in Barcelona, Spain durlng
last month.

Several Members of this body, among
them the gentleman from New Mexico
[Mr. RICEARDSON], the gentleman from
North Dakota [Mr. DORGAN], and the
gentleman from Montana [Mr. Wo-
LIAMS), previously have offered legisla-
tion to overhaul the way the fighting
game i8 run. As I speak, in the other
body today a hearing is taking place .
that could hopefully help bring some
changes that are needed.

Later today, several of us in the.
House will be- 1nt.roducln8 legislation
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June 29, 1992
Dear Colleague:

When we consider the Treasury, Postal Service, and General Government
appropriations bill tomorrow, ReF. Tom DeLay will offer an amendment to restore
e.

funding for Vice President Quayle’s Council on Competitiveness. I urge you to oppose
this amendment.

Mr. Quayle and his allies argue that cutting off funding for the Council is "partisan
politics”™ and "harassment.” They could not be more wrong. Tomorrow's debate isn't
about political advantage. It's about whether the Council respects basic tenants of open
government, the rule of law, and separation of powers.

Over the past year and a half, the Subcommittee on Health and the Environment has
held six oversight hearings into the activities of the Competitiveness Council, collecting
nearly a thousand pages of testimony from Administration officials and outside experts.
These hearings documented four major abuses of process and law by the Council:

L. Although the Council acts as a regulatory agency. it conducts its regulatory
review in secret. in violation of long-standing public-disclosure laws and policies.

2. Council members and staff have refused to comply with ethical restrictions
against conflicts of interest,

3. The Council has | it tutional ibility to imol
express statutory mandates,

4. The Council has refused to be accountable for its actions before Congress.

These abuses violate the law and erode public confidence in government. They
warrant vigorous congressional condemnation, including the funding cut-off adopted by
the Appropriations Committee.

To provide further background on the activities of the Council on Competitiveness, I
have asked my staff to prepare one-page fact sheets on the Council’s record on each issue
summarized above. These are enclosedg. along with a fifth fact sheet listing instances of
Council intervention in agency rulemaking. I hope you find them useful.

Sincerely,

By u Mo

Chairman, Subcommittee on
Health and the Environment



REGULATORY REVIEW PROCEDURES AT THE COUNCIL
Pringiples of Regulatory Review

It is a fundamental tenet of administrative law that agency decisions must be the
groduct of an open public process. Interested parties on either side influence regulations
y submitting written comments to the agency decisionmaker. These comments are
included in a public docket, allowing others to review and rebut them.

Regulatory review in the White House by the Office of Management and Budget
follows principles of public disclosure similar to those applicable to rulemaking agences.
Specifically, OMB is required to (1) disclose all written material received from interested
parties concerning agency rules; (2) disclose all meetings with interested parties
concerning agency rules; (3) disclose all agency rules reviewed by OMB; and (4) disclose
all written recommendations made by OMB to the rulemaking agency.

The Council's Procedures for Regulatory Review

The Council and its staff, however, follow none of these procedures for public
disclosure when they review regulations. To the contrary, as Council staff told The
Washington Post (Jan. 9, 1992), they operate under an explicit "no fingerprints” policy.
Specifically, the Council: _ :

1. Refuses to disclose Council intervention. Council staff examine about 50 major
regulations each year. However. the Council will not identify what these regulations
are.

2. Refuses to disclose ex parte communications. During the course of its regulatory
review, the Council admits that its staff "frequently meets with interests outside the
government on regulatory issues.” However, the Council refuses to disclose who these
outside interests are, what they tell Council staff, or what impact these communications
have on the content of regulations.

3. Refuses to d'_isglg’ﬁg""' the Council's impact. Although intervention by the Council
often results in relaxation of regulations, the Council refuses to identify and be held
accountable for these changes. :
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The review:procedures followed by the Council are illegal under the Administrative
Procedure Act and the Freedom of Information Act, which require disclosure of
substantive contacts between regulatory officials and interested parties. They are also
inconsistent with the principles of open government that have traditionally characterized
U.S. administrative procedures.



CONFLICIS OF INTEREST AT THE COUNCIL
The Requirements of the Ethics in Government Act

The Ethics in Government Act prohibits regulatory officials from participating
"personally and substantially” in any "particular matter” in which they have "a financial
interest.” The law is designed to avoid situations that could cause the public to doubt the
objectivity of federal decisionmakers.

Conflicts of Interest by Coundil Staff

The staff of the Council on Competitiveness, however, has ignored this prohibition on
conflicts of interest. In June 1991, Allan B. Hubbard, then executive director of the
Council, sought and obtained from Vice President Quayle an illegal blanket waiver from
the Ethics in Government Act. Both prior to and after receiving the waiver, Mr.
Hubbard regularlg'l participated in regulatory decisions affecting his financial holdings.
Specifically, Mr. Hubbard:

L Chaired a White House meeting in October 1991 at which the Environmental
Protection Agency was directed to relax a regulation curbing emissions that cause acid
rain. The regulation in question was opposed by an Indiana utili;y company, Public
Service of Indiana (PSI), that wrote it would be "greatly impacted” by EPA's "punitive”
proposal. Mr. Hubbard owned over $15.000 in stock in PSI at the time.

2. Chaired or attended 20 meetings at the White House during 1991 on
implementgtion of the Clean Air Act. During this period, Mr. Hubbard owned a small
chemical company in Indiana, World Wide Chemicals, Inc., that is potentially subject to

regulation under numerous provisions of the Clean Air Act for its emissions of

smog-forming, toxic, and ozone- depleting chemicals.

3. Intervened in May and June 1991 in an EPA rulemaking relaxing the liability of
banks to clean up toxic wastes left behind by bankrupt borrowers. Mr. Hubbard owned
over $18,000 in bank stocks at the time.

Conflicts of Interest by Vice President Quayle

Vice President Quayle has also ignored conflict-of- interest limitations during
Council activities. Indeed, at one hearing of the House Health and the Environment
Subcommittee, the former chairman of the Committee on Disciplinary Standards of the
Federal Bar Association called Mr. Quayle’s actions "the common alley cat breed of
conflict of interest.”

Specifically, in December 1990, Mr. Quayle personally intervened to quash an EPA
rulemaking that would have triggered widespread recycling of newspapers. This action
benefitted newspapers in Indiana controlled by the Quayle f amily trust, which had
formed a task force to fight mandatory newspaper recycling requirements. It also
benefitted the Ponderay Newsprint Paper Company, a virgin paper mill in Washington
State that competes with manufacturers of recycled newsprint. The Quayle family trust
had a multimillion dollar investment in the Ponderay mill at the time.



THE COUNCIL'S FAILURE TO EXECUTE LAWS
The Constitutional Responsibilities of the Executive Branch

Under the Constitution, the President must pledge to °f aithfully execute” the laws of
the United States. The President has the option to veto any law passed by Congress, but
if the President chooses to sign the law, the President must implement it faithfully.

The Council's Efforts to Rewrite the Clean Air Act of 1990

Contrary to its constitutional role, the Council has sought to revise duly enacted
laws. The most striking case in point is the Clean Air Act of 1990.

The Clean Air Act expressly requires 'op@rtunity for public comment and a hearing
... of permit actions, including ... revisions.” Within the last 15 months, three legal
opinions — from the Department of J ustice, the Environmental Protection Agency, and

the General Accounting Office — have interpreted the Act to require public comment
prior to all permit revisions that increase emissions.

Nevertheless, last week the Council forced EPA to issue permitting regulations that
allow major polluters to increase allowable emission levels in their permits without any

form of public notice. In light of the prior legal opinions, this action is a knowing
violation of the Clean Air Act.
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The Council has also illegally sought to assume the authority to make regulatory
decisions entrusted by Congress to administrative officials. Under our constitutional
system, the President has the authority to a point agency heads, subject to Senate
confirmation. He may also remove these officials from office. But the President does
not have the authority to-dictate the content of specific regulatory decisions to officials
who have undergone Senate confirmation and been directed to make these decisions by
Congress. L '

The Council vidifateS'!these principles. Indeed, Vice: President Qﬁa le has written that
"it is entirely proper that these executive branch { unctions be controlied by officials
accountable to:the voters and by nobody else.” In the permit regulation discussed above

and numerous pthem_ténces. the Council has illegally wrested control of regulatory
decisions from ‘agenciés vested with the decisionmaking authority by Congress.

The Council Illegall l.!. Delays Regulati

Finally, the Council has illegally del?ed redgulations long past their statutory )
deadlines. For instance, Council review delayed the clean air permit regulation over six
months past the deadline in the Clean Air Act.



THE COUNCIL'S FAILURE TO BE ACCOUNTABLE TO CONGRESS
As the United States Supreme Court has long recognized, “the power of Congress to

conduct investigations is inherent in the legislative process. That power is broad. It
encompasses inquiries concerning the administration of existing laws. ... It comprehends
probes into departments of the ederal Government to expose corruption, inefficiency,

or waste.” Watkins v. United States, 354 U.S. 178, 187 (1957).
The Coundil's Refusal to Appear before Congress
The Council has refused to recognize Congress's broad oversight authority, however.

It has resisted all attempts by committees to hold the Council accountable for its actions.
Neither Vice President Quayle nor any staff of the Competitiveness Council has agreed

to testify before a committee of Congress.

The experience of the Subcommittee on Health and the Environment exemplifies
how congressional efforts to obtain the testimony of the Council have been improperly
frustrated. Over the last year and a half, the Subcommittee’ has held six oversight
hearings to explore the Council’s role in implementation of the Clean Air Act. In each
case, the Subcommittee has invited Mr. Quayle or Council staff, to appear before the
Subcommittee to explain the Council’s activities. In each case, the Council has refused to
send a representative to explain its actions before the Subcommittee.

The Counil's Refusal to Answer Congressional Inquirjes

Not only has the Council refused to appear before congressional committees, the
Council has wrongly refused to answer written inquiries. At least three different House
committees or subcommittees (the Health and the%.nvironment Subcommittee of the
Committee on Energy and Commerce; the Treasury, Postal Service, and General
Government Subcommittee of the Committee on Appropriations; and the Committee on
Government Operations) have asked the Council to identify the regulations it has

reviewed. In each instance, the Council has refused to identify these regulations.

Likewise, the Council has refused to answer inquiries by these committees regarding
its ex parte contacts with interested parties, potential conflicts of interest involving
members and staff of the Council, and its regulatory impact.

The Council's Refiisal to Produce Documents for Congressional Review
Finally, the Council has also wrongly refused the request of these congressional

committees for production of documents relating to its regulatory review, such as copies
of correspondence from outside interests to the Council.



LIST OF COUNCIL ACTIONS

Because the Council of Competitiveness operates under a “no fingerprints® policy,
there is no complete list of the regulatory interventions of the Council. It is possible,
however, to piece together a partial list based on press accounts and other sources.

Incineration of Lead Batteries The Council quashed an EPA proposal to ban the
burning of lead batteries in municipal incinerators (Council Fact Sheet (Dec. 19, 1990)).

Recycling The Council quashed an EPA proposal to implement the President’s
campaign pledge to achieve 25% recycling of municipal waste (Council Fact Sheet (Dec.
19, 1990%!)l

Handicap Access. The Council forced HUD to relax standards providing handicapped
access in multifamily housing (The Washington Post (Jan. 9, 1992)).

Airline Noise. The Council forced the FAA to issue regulations delaying noise control
requirements for aircraft (The New York Times (Sep. 24, 1991). :

Formaldehyde . The Council sought to kill an OSHA regulation protecting
rgglig:)ers from formaldehyde exposure (OMB Watch/Public Citizen Congress Watch (Sep.

Women's Clothing. The Council directed the Department of Labor to propose
Wulquons lifting a ban on work done at home in the women's clothing industry (The
ashington Post (Jan. 9, 1992).

Childcare. The Countil forced HHS to relax reporting regulations applicable to
certain childcare facilities (The Washington Post (Jan. 9, 1992%l

Nutntion ing. The Council is pressuring FDA to delay nutrition labeling
regulations (The Washington Post (June 17, 1992)%. ' _

Drug Review. '.r'pe: p’ouudl forced FDA to turn review of certain drug applications
over to private research groups (The New York Times (Mar. 19, 1992)).

"The Council forced EPA to propose a new definition of wetlands that

- eliminates grot ction’fér nearly half of the nation’s wetlands (The Washington Post

(Aug. 8,

Acid Rain Controls The Council forced EPA to relax monitoring regulations for
emissions causing acid rain (The Washington Post (Dec. 6, 1991).

)- LA

Clean Air Permits The Council forced EPA to issue regulations allowing ma}or
sour)t;es to revise permit conditions without public notice (The New York Times (June 25,
1991)). _
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Document

Schaefer
to CEA

MclIntosh(I)
to OMB and
CEQ

MclIntosh(II)
to OMB and
CEQ

McIntosh(III)
to NEC and
Treasury

Mclntosh(IV)
to CEA

Talent
to CEQ

Sensenbrenner
(D) to CEQ

Sensenbrenner
(II) to OSTP

Economic analysis that
supports Yellen testimony

X

X

X

X

Other economic analysis that
produced different results

Agency comments on drafts of
Yellen testimony

Economic analysis prepared
for Administration and the US
delegation in developing
positions for Kyoto

Economic analysis showing
that FY 99 GCC budget
proposal is necessary to
prevent more drastic
reductions later and all Ag
comments

Records indicating alternative
policy options

Comments by other federal
agencies on alternative policy
options

Analysis of costs and benefits
of binding targets and
timetables

Agency comments on cost/
benefit analysis

Analysis of cost effectiveness
of Administration proposal

Document the opportunity
costs of Administration
proposal




Provide all records of
deliberations and all economic
analysis and comments on
whether emissions reductions
would result in lower growth

Provide analyses upon which
Administration relied in
deciding that emissions
reductions below the 1990
baseline are acceptable

Provide federal agency
comments on any private
sector analyses that
Administration reviewed prior
to Kyoto

Document steps that the
Administration has taken to
comply with Byrd-Hagel
Resolution

Analyze whether the benefits
of implementing the Protocol
are justified by the costs

Evaluate the effectiveness of
the agreement by comparing
marginal abatement costs of
alternative scenarios (to be
evaluated under specific
conditions listed)

Evaluate the opportunity costs
of pursuing the
Administration’s strategy for
the abatement of greenhouse
gas emissions (to be evaluated
under specific conditions
listed)




Evaluate how benefits and
burdens of complying with
Kyoto would be distributed on
the national and household
levels, describing the disparate
regional and industrial sector
impacts and the effects on
different income levels (to be
evaluated under specific
conditions listed)

Explain potential effects of
Kyoto on GDP, per capita
GDP, unemployment, income
and real wages, trade
competitiveness and energy
prices

All activities and/or plans for
federal agency implementation
of the Kyoto Protocol

Document estimates of the
percentage of US emissions
reductions that might have to
be purchased from other
countries

Legal and policy analysis re:
applicability and availability
of existing legislation to
implement Kyoto

Drafts of and comments on
documents re: international
emissions trading, joint
implementation, Clean
Development Mechanism

Economic and legal analysis
that US obligations under
Kyoto can be met without
constraining US economic
growth and without imposing
onerous and costly regulation




Provide all drafts and analyses
from any interagency effort on
climate change since 1993 re:
current or new legislation or
rules, production or review of
any environmental data and/or
analyses, production or review
of any cost-benefit data or
analyses, production or review
of any economic data and/or
economic analyses, and any
comments from your agency
on any drafts

Provide a copy of all data or
analyses prepared or any
comments by your agency on
any environmental cost-
benefit and/or economic data
and analyses relating to the
White House Initiative on
Global Climate Change

Identify and describe all
initiatives to revise any
existing rules or propose any
new rules relating to climate
change, including any cost-
benefit analysis, and a
timetable for their
development and
promulgation

Provide any and all analyses
that were prepared or
considered of the cumulative
effects on the US economy
and/or energy system of all or
any combination of
regulations that were issued
since 1992, that were
proposed, and that are being
developed that have or will
have such effects




Provide all analyses that
support the Administration’s
conclusion that impacts on the
US economy of complying
with the terms of the Kyoto
Protocol “are likely to be
modest.” and all records of
comments from federal
agencies

Analyses that support the
statement that US electricity
restructuring “will offer
approximately $20 billion in
cost savings.” and all records
of comments from other
agencies.

Analyses that support the
statement that emissions
trading among Annex |
countries ‘“can reduce the cost
to the United States of
achieving its targets for 2008-
2012 emissions by about half”
and all records of comments
from other agencies

Analyses that support the
statement that emissions
trading among a subset of
Annex | countries “can reduce
costs by an estimated 60-70
percent” and all records of
comments from other agencies
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Explain and fully document
how more limited trading
among the subset of countries
would produce greater cost
reductions than from either
trading among all Annex I
countries or trading with the
full participation of non-
Annex I countries. And
provide all records of
comments from other agencies

Analyses that supports the
statement that the Clean

.| Development Mechanism

“might shave costs by roughly
another 20 to 25 percent” and

all records of comments from

other agencies

Analyses that supports the
statement that overall costs
would reach roughly one tenth
of one percent of projected
GDP in 2010" and all records
of comments from other
agencies

Analyses that supports the
assumption that the rate of
improvement in energy
efficiency will be 1.0 percent
per year and all records of
comments from other agencies

Analyses that supports the
statement that the estimated
effect on energy prices will
range from $14 to $23 per ton
of carbon equivalent” and all
records of comments from
other agencies




Analyses that supports the
statement that “in energy-
intensive sectors some
employment reductions could
occur, although given the very
small predicted change in
energy prices, impacts in most
such sectors are apt to be
minimal. Furthermore, a large
number of jobs will be created
in other sectors-- many of
them high-tech jobs paying
high wages”, and all records
of comments from other
agencies

Analyses that support the
Administration’s estimate that
the benefits relating to traffic
congestion, highway accidents
and air pollution unrelated to
climate change “could offset
approximately a quarter of the
resources cost of climate
change policy”, and all
records of comments from
other agencies.

Specify all of the models and
analytical tools that the
Administration has used and
describe in detail their
strengths and weaknesses




Specify all the
Administration’s estimates
that were derived by the SGM
model, indicate why many of
the Administration’s key
estimates were derived from
this model, and identify the
corresponding estimates
derived from each model that
the Administration has used in
assessing the impacts of the
Kyoto Protocol

Provide the 1990 baseline, the
FY97-98 data, and the annual
out-year estimates until 2012
for the following outcome
performance measures:
morbidity rates for some
diseases, mortality rates for
some causes, monetary
damages from temperature
increases, consequences from
some catastrophes, traffic
congestion, highway accidents
and air pollution unrelated to
climate change.

For any analysis provided,
identify and explain the basis
for assumptions used
regarding such factors as the
rate of improvement in energy
efficiency, the effectiveness of
market incentives in
increasing the market share of
fuels that emit less carbon,
and economic and
demographic growth. And
explain fully any assumptions
on how emissions reductions
will be achieved as, for
example, through the early
retirement of coal plants or
nuclear plant life extensions.
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Evaluate the extent to which
the Administration’s climate
change strategy will require
the diversion of funds from
savings and/or investments
which would have provided
other benefits, such as social
security, or more funding for
education, health care etc.

Evaluate the potential
offsetting negative effects of
exempting developing
countries

Evaluate the impact that
exempting developing
countries will have on the
ability of emerging countries
with export markets to
transition to more energy
efficient technologies

The rate that the
Administration expects the
economy to grow during the
next 10 to 20 years with or
without the Kyoto treaty

Provide peer-reviewer
comments on all drafts of
cost-benefit analyses
performed by the
Administration

Identify all private parties that
are currently performing
economic analysis of the
Kyoto treaty, describe their
work and provide all products
of their work in draft of final
form




Copies of side agreements,
memos, or other documents
re: the Kyoto Protocol entered
into or contemplated by
executive branch and other
nations or parties

Scientific evidence
documenting existence of
global warming

Copies of draft testimony
since the State of the Union

Agency comments on all draft
testimony since the State of
the Union

Document the
Administration’s annual
performance measures for its
5-year Climate Change
Technology Initiative (CCTI)

Provide analyses that supports
claim that CCTI is a “no
regrets” policy

Data on actual emissions and
projected emissions reductions
for FY97-FY2003

Copies of the US Climate
Action Report

EIS in connection with
Administration request for tax
incentives and research
funding

Materials re: IAT group
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Table with FY89-FY99
historical budget authority, on
agency-by-agency basis, for
President’s “Climate Change
Technology Initiative” (with
requests to explain specific
budget provisions)

Table with FY89-FY99
historical budget authority, on
an agency-by- agency basis,
for “US Global Change
Research Program.” (With
requests to explain specific
budget provisions)

Table with FY89-FY99
historical budget authority, on
an agency-by-agency basis,
for any other components of
the Administration’s climate
change program. (With
requests to explain specific
budget provisions)

Identify all government-wide
and agency-specific
performance measures for the
Administration’s Climate
Change proposal, including
data for at least FY97, FY98
and FY 99

Table showing what part of
FY99 request is funding to
continue initiatives funded in
FY98 or prior years.

Table for FY93-FY97
identifying contract awards to
non-profit and for-profit
organizations for work on
GCC

NOAA Report




Goddard Institute for Space
Studies/NASA confirmation

East Anglia Univ.
confirmation

Lancet Article

Studies showing costs reduced
with flexible implementation

Study estimating that climate
change could double the
number of weather-related
deaths :




