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COMMITTEE ON
AGRICULTURE, NUTRITION, AND FORESTRY 

WASHINGTON, DC 20510-«o6o‘
202-224-2035

March 14, 1997
The Honorable A1 Gore 
Vice President 
The White.House 
Washington, D.C.

Dear Mr. Vice President:

Farm state members of Congress have become increasinalv 
concex'ned with the lack of adequate attention given to 
agricultural concerns as the Adfninietration works on the United 
Nations Framework Convention on Climate Change (UNPCG) . As vou 
know, this treaty, if ratified, could affect U.S. agrlculturJl 
production and competitiveness.

American agricultural interests must be adequately 
roprcDonted during the upcoming negotiations, This 
rcprcoentatlon will ensure the continued success of farmers and 
ranchers and allow them to maintain their productivity, which 
ultimately benefits consumers. V/e believe we can address the 
global greenhouse gas issue and protect the environment while 
carefully considering the intercoto of America's farmers, 
ranchers and consumers, However, before the United States is ■ 
committed to a final international agreement to limit greenhouse 
gases, it is essential that we know more about the treaty's 
impact on our nation's largest employer and the world's most 
efficient producers of food and fiber.

We will be closely monitoring the negotiations as work 
continues on the final agreement before its submission to the 

-Srenate for ratification. We request an analysis and briefing by 
the Administration on the following issues as soon as possible: '

1) The potential effects of climate change on U.S. 
agriculture and livestock production.

2)

3)

4)

The estimated greenhouse gas emissions resulting from 
the production of crops and livestock in the U.S.

The net contribution of U.S. forests and crops in the 
sequestration of greenhouse gases.

Actions or controls necessary to reduce agricultural 
greenhouse gas emissions to comply with obligations 
that may arise under the treaty and an economic 
analysis of their impact on U.S. farmers and ranchers.

,
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5) Whether and to what extent greenhouse gas emission
controls would disadvantage agricultural producers in 
this country compared to producers' in other countries 
with leas stringent emission controls or no controls at

We understand that serious discussions in preparation for 
the Kyoto meeting may commence during July and,August of this 
year. We firmly believe this information, as well as the 
Administration's formal economic analysis, should be submitted to 
Congress well before then so that the various options for U.S. 
policy may be understood and their impact on Americati agriculture 
and the American economy may be carefully assessed.

Wg look forward to working with you on this important issue.

Sincerely,

II

/

/^(>-CvvW-

cc: The Honorable Madeleine Albright
The Honorable Dan Glickman

'/A A
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May 22,1997

The Honorable Richard G. Lugar 
Chairman
Committee on Agriculture, Nutrition, and Forestry 
United States Senate 
Washington, D.C. 20510-6000

Dear Mr. Chairman:

121004

Thank you for the letter from you and other mi;mbers of the Senate Committee on 
Agriculture, Nutrition and Forestry regarding the climate cliange negotiations and the potential 
impacts of climate change on U.S. agricultural production and competitiveness.

The issue of global climate change is an important one for agriculture. Over the next 50 
years, U.S. food and fiber producers face major cliallcngcs in keeping pace with the ever 
increasing demands of a growing world population. Climate changes, environmental 
degradation, and increasing competition for land and freshwater supplies will make these 
challenges even greater. Based on current trends the Intcrgovcnunental Panel on Climate 
Change projects significant impacts to ecological systems and the economy, including food 
security, water resources, coastal zones, and human health.

Information on Uie potential impacts o^climatc change on agriculture and net greenhouse 
gas emissions from agriculture and forestry activities is currently available. The White House 
Climate Change Task Force can arrange a briefing on this at your earliest convenience.

In light of tlie potential environmental consequences of climate change, this 
Administration has called on developed countries to agree to realistic and achievable binding 
targets for greenhouse gas emissions in tlie current climate negotiations. We believe that each 
nation needs the flexibility to determine its own cost-effective means of reducing emissions.
And finally, everyone — all nations (including developing countries) and all economic sectors — 
must contribute to the solution because climate change is a global problem. We must begin now 
to lead the way to a sustainable future.

Further commitments under the United Nations Framework Convention on Climate 
Change must ensure that the U.S. economy remains strong and internationally competitive. To 
help find the best solution, tlae Administintion is engaged in an assessment of die economic 
impacts of various emissions targets [coordinated by Dr. Everett Ehrlich: Undersecretary for

Prinlod on Rocyclad Paper
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As part of this assessment, the Department of Agriculture will analyze the imoact of 
new agreement on America’s food sector and our farmers, ranchers and coLumersTvalSn 

of the agncultural sector impacts of emissions reductions scenarios is contingent in some cases

_ I appreciate your concerns and look forward to working with you on this important 
environmental issue. ^

Sincerely,

Al Gore

AG/pgu
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COMMITTEg ON

ENERGV AND NATURAL RESOURCES 
Washinoton. DC 20610-8iso

October 3,1997

Mr. Dirk Fonister i Ch^ ^
House Climate Change Task Force 

The White House
Washington, DC 20500 '

Dear Mr. Fonister:

hBaiin^iTdlmSA deolinod to provide a witness &r our September 30

~lnunKSr.S;^n«s““ «>»

^ Sincerely,

Frank H. Murkowski 
Chairman

cc: Honorable Federico Pena 
The Honorable Janet Yellen 
^e Honorable Timothy Wirth 

Honorable Chuck Hagel 
The Honorable Robert C.
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Questions from Chairman Murkows i

i

a. Ifnot, whynot?

b. ^«o»^ the peer reviewers comments be made public?

Spl^lSSS,” mSrS ‘O bave >int
coata of ooi^SSi^*’”'’'^ «><“«« aa a meao, to reduce the
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»>ee. touted that it will "advance eiiattog
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Queitions for th« Record - Page 2

\
“■ ?ridlo«on.?^ “ " “ ““*"”I>* to “«*«

.=»cs?r«s'^5SsiS^K:;ssss,™”'“Was this a vaUd and realistic assumption?

10.

Did tho peer reviewers feel it was a realistic assumption?

a. Was this a valid and realistic assumption?

d«velopn..nt, implementation and monitoring of a 

a. Was this a valid and realistic omission?

A in the United States? potential shifting of producers

5,0tV> that threSwSi^^.^g;;^**”” propoeal on climate chang.
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c- Is consideration be:inff given to granting waivers to federal

' ' #

ag^cle. that cannot comply «5h ;^„caon ^date.
wi^ut^ompromidng their legal obllgatioi^lrd

peJ y'>« «“* ‘•y •bolt 390 [million moMc

16. The DOE study concludes that "in aU [three]
re<iuire the nation to emb 
programs.'

cases, carbon reductionsark on an aggressive set of policies and

carbon emiariona atl990 level, by 2010, correct?
**■ ?*0 Caae 2 and 3 acenarin. rennir. 1,.^..

“<» « Prioo of carbon^t ro.32^
#.
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17.
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fe^ri^2?^ coTOc«“ ”* «‘ 1990

<»Jy if we were to do all of the e and impose a $5(Vton carbon charge would we be able to
achieve stabilization at 1990 levels by MIO, correct?

“y “«0“ involved in the international 
P~PO«d ‘he sdoption of an inteinatlonrfl”^S2^ Se ySw?””"” o«l«^on. at 1990

^ *1*®“ ’'“"1^ he necessary to
So ^ «»^ficantly higher emission reductions that

*' * '"«• then Uds study also fails to demonstrate that

np^to^ “*

^n JiS^n ORMfcGraw-Hill conclude that a $180-

*** ^e^Sice*^?™*** reconcilte these significant

Os

•>:: ■

Si«S2S5r."SKS2s2rf.S£Sl^
tolnSSrent^hl^ ^ or exceed costs"... "if feasible w^are foSnd 
thatSe*;®«l^ctions.,.."The report states, however,

policies to achieve STe '
reductions descnW m the cases or the poUtical feaslbifity of policies.
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policies or means for reductions are, 
™ whether or not they are feasible, how

f®Po«^'“ conclusion that the reductions can be achieved without a cost to the nation?

19.

reducS^7X«f^?i ^ ^ ^ achieve the
4 I *®*®»7 Note: Possible programs^clude "energy efficiency codes and standaSds»^d

J** system directed at investments in 
energy- efficient technology in industry." (Page 1.13)

//
*^® information is provided on whatexcluded lom consideration in 

cort-benefit assessments. »... we count as benefits only 
sav^gs to the nation.^. Costs include the increased ^

iSdS^bW iWi of the costs of program
and pobcy implementation." (Exec. Summary, footnote 2)

°° **?* byn made to an^e j^wific poUcies to achieve
tue dewnbed reductiona, how did you determine coat, of 
programs and policy implementation?

’■ included in your

20. nj*® «P°rt the foUowin* statement appears: We have

>• Aren't these pretty significant holes in DOE's analysis?

’* ^ ^ “ot boon conducted, then how
SSieved^^ji®?' conclude that emission reducti^ can be 
acnieved through energy efficiency without cost?

“** »»«'*<>“ '“bon charge is not a

a. Why isn't the carbon charge considered a "direct cost?"

£)0^

4 21.

a.

b
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'■ S!?„h’“„'^T«““he cost of delay excMd, the cort of
adopting internahonal mandates three months from now?

^ ^ "repower" an average coal plant with

b. Who woiild bear these costs?

says that the measures used to reduce emissions in 
ffag^e) “®*'*^** "cost-effective with a $60/ton carbon charge."

“* ^ retiring a coal plant is "cost-effective" with a
aren’t you reaUy saying is that if we

25.

b. How many existing coal plants would be "retired?"

c. Where are these plants located?

Msomated with the shutdoxms, layoffs, displacements that 
would occur as a result of •^retiring" existing plants?

savings or reductions can be achieved
comm^ nation," does that include the citizens,
communities and busmesses in this country?

y ;
**■ "*■* *'** remaining reductiong in the utOily

™'i* “-rind, blofSelT^^
^^g6 1,6) i*y^repower, and extension of nuclear power plant life.
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28.

correct? ^ electric power generators,

b.

c.
d.

What happens if a company's emissions exceed its permits?

community totrading “ connection with the

29.

intema^na^^° trading program operate domeetically or

b- ^‘rolowonviaionekfortheChicagoBoardofTrade?

from another developed country euch M le
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White House Climate Change Task Force
’34Jjck.son Place. N.W. - Wasliington, DC 20503

October 31,1997

The Honorable Frank H. Murkowski 
Chairman
Committee on Energy and Natural Resources 
United Sutes Senate 
Washington, D.C. 20510-6150

Dear Senator Muricowski:

W you for yoiu tetter of October 3,1997, telayins questions rekted to the climate change 
negotiations, which wc received on October 16.

We an facilitating an interagency effort to respond to your questions and will incorporate recent 
Oe^lopmenb at the negotiations completed today in Bonn. When Mr. David Carman of your
our responds ^ ^ ® mutually convenient date for delivery of

I can be reached at (202) 343-1060 if you have any further questions.

ly.

DiikForrister 
Chairman

cc: The Honorable Federico Pena
The Honorable Janet Yellin 
ITie Honorable Timothy Wirth 
The Honorable Chuck Hagel 
The Honorable Robert C. Byid

202 3'i,3-l060 • Kax 202 343-1162

2t 'd az)-aoj >is«x 37i.bujll3 I : T T S6-eT--»ew
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BnW ^taos ^oiatE
COMMtTTEE ON FOREIGN RELATIONS 

WasriN(JTOn, DC 20510-6225

Febniaiy 13,1998

The Honorable Stuart E. Eizenstat 
Under Secrerary for Economic, Business 
and Agricultural Affairs 

Department of State 
Washington, D.C. 20520

Dear Secretary Eizenstat:

Attached are questions for the record for this week’s hearing on the implications of the 
Kyoto Protocol. Because of the need for timely oversight of this issue, I am requesting that you 
supply the requested responses and documents within two weeks.

Thank you.

Sincerely,

Chuck Hagel 
Chairman
Subcomm^c on International Economic 
Policy. Export and Trade Promotion

CTH/kp
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QUESTIONS FOR TTaE JRECORD 
FOR UNDERSECRETARY OF STATE STUART EIZENSTAT 

SUBMITTED BY ^ATOR CETUCK HaGEL 
UNITED STATES SENATE COMMITTEE ON FOREIGN RELATIONS 

HEARING ON IMPLICATIONS OF THE KYOTO PROTOCOL
February 13,1998

3.

When the Congressional delegation met with Vice President Gore in Kyoto. I asked the 
Vice President exactly what he meant when he called on you and the rest of the U.S. 
delegation to show more flexibility. The Vice President said that he would defer that 
question to you, but you were not at that meeting. Can you tell us exactly what 
instruction you received from the Vice President and what he meant when he instructed 
you to be more flexible in the negotiations?

Please define for me: “meaningful participation from key developing countries?”
2.1 What countries do you define as “key?" Do you consider rtima a “key” 

devdopins country? Do you consider India a "ke/’ developing country?

The Administation’s position on the issue of developing country participation has been 
much weaker than that unanimously urged by the Senate in Senate Resolution 98. The 
President has called for “key” developing countries to participate in a “meaningful" way, 
while the unanimous view of the Senate was that “the United States should not be a 
signatory to any protocol which would mandate new commitments to limit or reduce 
greenhouse gas emissions for the Annex I Parties, unless the protocol or other agreement 
also mandates new specific scheduled commitments to limit or reduce greenhouse gas 
emissions for the Developing Country Parties within the same compliance period.” Why 
did the Administration use a different standard tViaT] tiiat voted unanimously by the 
Senate? —.----
3.1 Does the Administration intend to adhere to the letter of S. Res. 98, that is to 

negotiate legally-binding, specific new scheduled commitments within the same 
compliance period for the Developing Country Parties currently left out of the 
Kyoto Protocol?

3.2 At what point, specifically, will the Administration reconsider the viability of the 
Kyoto Protocol if emission reduction commitments cannot be secured from the 
Developing Country Parties?

33 Does the Presideat intend to honor the unanimous request of the Senate not to be a 
signatory — that is not to sign the Protocol - until we have met both objectives of 
The Byrd-Hagel resolution test: emission reduction commitments from tire 
Developing Country Parties and a demonstration that the Protocol wifi not 
seriously harm the U.S. economy?

Docs the FY99 budget contain any programs or budget requests that could have the effect 
of implementing portions of the Kyoto Protocol? Please provide the Committee with a
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6.

7.

8.

10,

)«t of aU ctao dmge ptograms kthc Execudve Banch, with a description of each 
program and how they relate to the Kyoto Protocol. ^
Article 3 ^ for the U.N. Subsidiary Body for Scientific and Technological Advice to 
report within a year on which additional activities should be regulated by the treaty 
^t specific additional domestic U.S. economic activities do you beUeve should be 
brought under the jurisdiction of the Kyoto Protocol?

Article 5 calls on countries lo enhance their monitoring systems of greenhouse gas
emissions. Will the Administration make any changes in our existing monitoring systems 
pnor to Senate ratification of the treaty? ° ^

Article 6 delays the implementation of any international emissions trading system among 
industrial countries until some later U.N. conference establishes procedures for 
verification and reporting. Do you believe that a fully functioning trading system will in
fact, be adopted next November in Buenos Aries?

Article 11 requires the industrial countries to Vovide new and additional financial 
resources” to developing countries. What exactly does this mean, in lenns of the U S 
budget?
8.1 Docs the Administration plan to implement this requirement of the Kyoto 

Protocol before Senate ratification?

Article 12 creates a new U.N. foreign aid fund on the climate change issue. This is the 
“Clean Development Mechanism.” This Article creates a new U.N. structure for the 
transfer funds from industrial to developing nations. It would permit industrial countries 
or companies to pay into a fund that would, in turn, pay for projects in developing nations 
to achieve “sustainable development” and to reduce greenhouse gas emissions beyond 
what they would otherwise be. Article 12 also contains language that would permit the 
U.N. Clean Development Mechanism to retain a portion of the funds it receives for its 
own administrative purposes. Early versions of this Braailian proposal forthrightly 
referred to this as “user fee” authority, a form of U.N. taxation authority. Does the 
Admini^tioa have any concerns about granting this land of fee retention authority to a

Last year, the Administration abandoned a year and a half-long effort to develop an 
economic model that would show that we could make major cuts in energy use in this 
country without harming our economy. The Chair of the Council of Economic Advisors 
went so far as to call economic modeling “futile.” On February 4,199S the Chair of the 
Council on Environmental Quality, Kathleen McGiniy said before the House Science 
Conmrittee, “The Administration is working on a more detailed economic analysis of the 
impact of the targets reached in Kyoto. Council of Economic Advisers Chair Janet 
Yellen will be prepared to discuss the analysis at a hearing next week before the Senate 
Foreign Relations Committee.” Can you tell me why the Administration did not produce 
either Janet Yellen as a ^vit^ess or tire promised detailed economic model or analysis?
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12.

12.

«nd. if wtre. wiu you pjo„o tecritafo™ tht°tde“^iayod7
11.1 -Wiffl w<« you toW >hat you would bo hood of fto U.S. dolcgodona

session of the Co^cieno. of the Parties to the United Nation 
Conventloa on Climate Change; and who told you?

11.1 Wil you please d^be for us the role youplayed in developing the
Admuus^on's polioy approach to, and strategies oonoetuing. L intenutional

‘’■“itofs October 22sp“^Md the first day you arrived at the Kyoto Conference’
11.3 At the Kyoto Conference, you were the head of the U.S. delegation. Wifi you 

please tfesenbe the role you played in developing the Adruinisration's pobL 
approachro, md strategies conoetuing. ihe intemalional elimate<hange 
nego^ons in Kyoto; and, in doing so, wUl you please describe on a comparative

. to his testimony last faU before the House Commerce Comminee. former Under 
Secretay of State WM referred lo ihe Administradon’s "economics team" in response to 
Commttee quCTous about economics issues relevant to the intemadonai eiimate^ange 
negodanons. Poor to your appointment as head of the U.S, delegadon for the Kyoto 
Coherence, did you regard yourself as part of the Administradon’s "economics team"
With respea to the mteroatjonal climatc-change negotiatioiis?
12.1 From and after the time you were appointed head of the U.S. delegation, was there 

an e^nomics team** concerning the international climate-changc negoiiauons 
and, if there was, who were its members and who headed the ‘^economics team?”

Is there ci^ently in place any interagency body within the Executive Branch that has the 
responsibility to analyze the economic impHcations to the nation of the emissions-
reduction requirement^cified in the Kyoto Protocol for the United States and of----
alternative domestic policies to achieve those reduction requirements?
12.1 If yas. What is the name of that interagency body? Who is the chair of that body?

Are you a member of that body? ^

You were appointed head of the U.S, delegation at the Kyoto Conference after former 
Under Secretary of State Wiith announced bis intention to leiign as Under Secretary for 
Global Affairs. The President has not yet sent to the Senate his nomination of a successor 
to Mr, Wirth. Are you currently proceeding on the assumption that unless and until you 
are infonned by the Secretary of State or the White House to thqcontrary, you arc the 
senior State Department official who has immediate responsibility for the
Administration’s policy approach to, and strategies concerning, international climate- 
change negotiations?
13.1 What is your current assumption about whether you or Mr. Wirth’s successor, if 

and when confirmed by the Senate, wiU head the U.S. delegation at the fourth 
session of the Conference of the Parties when it meets in Buenos Aires in 
November?
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p=n.^ theKafter, and we must work toward funher r=ductioiisSye«^®^^^

wh^ dom^c laws and regulations likely would be required to enable tlte 
Umted Stales to abide by the President’s October proposal; and 
wlut the economic consequences to the nation likely would be if the 

^ October proposal were the basis for a protocoP
14,1 For any affiimative response to any oftheaboyc questions.

■Who gave you that infonnation, and when?
Please tell what portions ofthe information were in ^vrittcnfoml by
way of bnefing papers or otherwise, including any notes you made of 
miormation that was given to you?
To the extent the infonnation to which I have referred was not given to
you m wntten form or reflected in any notes you made of the information 
given to you, would you please tell the Committee:

what the President’s October proposal would require of the United 
Stales m terms of the tons of carbon-equivalent emissions 
reduction;
what domestic laws and regulations likely would be required to 
enable the United States ro abide by the President's October 
proposal; and '
what the economic consequences to the nation likely would be if 

. . ^ President- s October proposal were the basis for a protocol?
_ 14:2 Pnor to your leaving for the Kyoto Conference, was it your understanding thante

President s Oaober proposal for emissions “targets and timetables” presupposed 
that a protocol would provide for emissions trading among Annex I Parties and 
for jomt implemenution” among and between Annex I and non-Annex I Parties? 

14.3 Pnor to your leaving for the Kyoto Conference, what was your belief as to how 
difi&cult it would be for the United States to achieve the emissions limitation that 
was proposed in the President’s October speech, assuming a protocol provided for 
emissions tradmg among Annex I Parties and for ‘-joint implementation” among 
and between Annoc I and non-Annex I Parties?

15. As you know, the Kyoto Protocol, if it ever were to become binding on the United States 
would require our nation to reduce its emissions of greenhouse gases by 7 percent below * 
their 1990 levels during the period 2008 through 2012, all in accordance with the specific 
provisions of the Protocol concerning the list of greenhouse gases, sinks, baseline dates, 
and so forth. I refer you to a document entitled “Fact Sheet: The Kyoto Protocol on 
Climate Change,” dated January 23.1998. It states that it was prepared by the 
Department of State’s Bureau of Oceans and International Environmental and Scientific
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16,

15.1 The SBtc Department’s -Feet«0ste3pe^tteaIrednet.o„^s1“'wrF;eJJ::.S‘XS^e

gret^ouse gases to 1990 levels by 200f-12. The remaintag^tS-lnn^S 
le^t fiom cettam changes in the way gases and sinlcs are eflctSate^ 
refl«t any mer«e m etFort as compared to the Presidenfs original pr“posd 
The document then goes on to attribute one percentage point o^ 4
pomtsmch^gi„gd.ebaselineWl990.o7995forfterre.^rg“«

. covered by the Kyoto ftotocol (HFCs. PFCs, and SFJ. It furth«lribut?’“bour 
j p^cenugc points of die 4 percentage points to not including in the 1990 
asclme U.S si^, but including certain changes in sinks during the period 2008 

dirough 2012. Was an ^ysis, which showed that the Kyoto Protocd^uivolves 
at mo^ a 3 percent real reduction” of U.S. greenhouse gas emissions below 1990 

levels furnished to you while you were in Kyoto and before you agreed to the 7 
percent reduction figure; and, if so; “
- Who prepared the analysis?

Who funiished you the analysis, and when?
Were you given or shown any such analysis in writing?

15.2 Please teU us which other nations - at the time of the Kyoto Conference but
before actual adoption of the Kyoto Protocol - were informed, either by you or by 
any other member of the U.S. delegation, that the Kyoto Protocol, as My 
proposed to be adopted by the Kyoto Conference, would entail at most a 3 percent 
real reduction of U.S. greenhouse gas emissions below 1990 levels?

Was Chairman Estrada of the Committee of the Whole informed of that 
and, if so. when?
Were any member nations of the European Union informed of that and. if 
so, which ones and when? '
Were any developing nations, including, but not limited to. China, Tndj9> 
Aigentma. Brazil, or any member nation of the Alliance of Small Island 
States inforaicd of that; and, if so, which ones and when?

Amcle 3.1 of the Kyoto Protocol states that the emissions reduction requirements of the 
Annex I Parties set forth in Annex B to the Protocol, in accordance with the provisions of 
Article 3, are “with a view to reducing their overall emissions of such gases by at least 5 
per cent below 1990 levels in the commitment period 2008 to 2012,” My recollection is 
that Ambassador Estrada, who chaired the aGBM and the Comminee of the Whole 
stated that the reduction of the Annex I Parties would amount to about 5.2 percent below 
1990 levels. If the “real” reductions or limitations of the Annex I Parties arc calculated in 
the same manner as the proposed U.S. reduction is calculated in the State Deparanenf s 
“Fact Sheet” — in other words, taking into account the 1995 baseline for the three 
synthetic gases and the provisions regarding sinks -- shouldn’t we conclude that the 
“real” reductions of the Annex I Parties below 1990 emissions levels will be less than 5 
percent?
16.1 Putting it another way, if the U.S. reduction is “at most a 3 percent real reduction” 

below 1990 levels, that would be less than one-half of the 7 percent proposed
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18.

.T^jsr.-sri^sssts'srs.r's£sr^rsr.;r„=£*tisr"arcumstances. can you explain how the aggregate reductions of the Annex I 
Parties dunng the period 2012 through 2018 wiU achieve the 5 percent reduction
level referred to in Arucle 3.1 of the Kyoto Protocol?

16 JZ As for as the Administration is concerned, is the phrase “with a view to mducina 
their over^ emissions of such gases by at least 5 per cent below 1990 levels in 
^e comimtnient period 2008 to 2012“ as set forth in Article 3.1 of the Kyoto 
Protocoh-anything more than a purely political statement; or, could it in any 
manner be interpreted as placing on the United States a legal obligation ovi and 
above the 7 percent reduction set forth in Annex B, when interpreted in 
accordance with the balance of Article 3 without regard to that phrase?

The feet sheets and related documents that were distributed by the White House, alone 
wife fee te« of the President’s October speech, stated wife respect to fee emissions target 
and timetable he had announced: “And it is meaningful. Achieving 1990 levels in the 
period 2008*12 would amount to almost a 30 percent reduction off a business*as*usual 
approach."^ Even assuming, for the sake of our discussion, that fee 7 percent reduction 
referred to in Annex B of fee Kyoto Protocol amounts to “at most a 3 percent real 
reduction” below 1990 levels, would you please:

teU fee Committee how many millions of tons of reducuon will have to 
occur in 2012 (fee last year of fee first commitment period) compared to 
the baseline emissions projections for that year, and 
explain why the Administration agreed in Kyoto to a legally binding 
obUgation to reduce our greenhouse gas emissions by such amount below
1990 levels during fee period 2008 through 2012?

17.1 Given the provisions in fee Kyoto Protocol concerning the baseline for the three 
^fectic gases and fee provisions regarding sinks, if fee U.S. delegation had 
insisted at fee Kyoto Conference on percentage figures in Armex B to the Protocol 
that would have resulted, in reality, in a U^S. commitment only to return its 
greenhouse gas emissions to their 1990 level, rather tiian the 3 percent reduction 
claimed in fee State Department’s ‘Tact Sheet,” please tell us. based on your 
discussions wife other nations, which of them, if any, would have formally 
objected to adoption of such a protocol?

Article 3:2 of the Kyoto Protocol states: “Each Party included in Annex I shaU, by 2005, 
have made demonstrable progress in achieving its commitments under this Protocol.”
Does this constitute a legally-binding obligation?
18.1 Will you please teU us what that provision means in tenns of fee relationship 

between U.S. greenhouse gas emissions in 2005 and --
fee baseline projection of U.S. emissions for 2005; and '
U.S. greenhouse gas emissions in 1990?
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20.

1 Srl2 Does the Conference of the Parties to the Kyoto Protocol have the authority to 
determine whether the United States is in compliance with Article 3,2; and, if it 
does, would our nation be exposed to risk of enforcement provisions that might be 
established pursuant to Article 17 of the Protocol?

In his October speech, the President said there should be reductions below 1990 levels 
during the five-year period after 2012. Either before or during the Kyoto Conference, did 
you or any other member of the Executive Branch ever propose to, or discuss with, 
another nation what the percentage reduction should be during the five-year oeriod after 
2012? Ifycs— _

- what percentage reduction was proposed or discussed for that second 
commitment period;
who expressed the view of the United States on that issue;

- when such further reduction was proposed or discussed;
- who the other nations were; and
- what their reaction was?

19.1 As nearly as I can determine, there are two places in the Kyoto Protocol that 
define the first “commitment period.” Article 3,1 uses the expression “the 
commitment period 2008 to 2012,” and Article 3,7 uses the identical expression.
I am concerned that the word “to" could be interpreted by some to mean “up to,” 
rather than “through,” so that the language in the Kyoto Protocol would be 
interpreted to refer to the years 2008,2009,2010, and 2011- that is, “up to” 2012. 
Such interpretation would mean that the first commitment period has a duration of 
only four years. Was it the intention and understanding of the U.S. delegatioE at 
the Kyoto Conference that the phrase “the commitment period 2008 to 2012,” as 
used in the Kyoto Protocol, was meant to include the full year 2012?

Even if one assumes that the Kyoto Protocol provides for at most a real 3 percent 
reduction of U.S. greenhouse gas emissions below their 1990 levels during the period 
2008 through 2012, would you agree Aat. all other things being equal, the level of effort 
required to enable U.S. compliance with that commitment would have to be greater or 
more fer-reaching than would be the case if the Protocol only required, under its 
provisions, returning the nation's emissions to their 1990 level, and, also, that the 
economic consequences would be greater? ^
20.1 During the decision-making process as to whether the U.S. delegation should 

agree to the Kyoto Protocol, as it finally was to be proposed to the Kyoto 
Conference, did you participate in any discussions, or receive any information, 
concerning whether, or how, or the extent to which, domestic laws and regulations 
that would be required, and the economic consequences to the nation, would or 
could differ from those contemplated at the time of the President’s October 1997 
speech? If yes-
— Was any such information furnished to you in vnitten fonn; and, if so, 

who prepared the information, and who furnished it toiyou?
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21, “if “ ’*■ Byrd-Hagd S«Ke of th= Seoale RosoMon,
p ovidod, m pm, th« -UO Umtod Sla.« should not bo a sig^tory to any pro” «Tw or

maL«?’ “ “ Daoember 1997, or thereafter, which would
- (A) ^data new commitments t^ hinit or reduce sreenhouse gas emissions for the

^ protocol or other agreement also mandates new specified
scheduled commthnonts to Imut or reduce gremdiouse gas emissions for Deeping 

e^tiy Parties wton fte same compliance period...Please tell the Committee what
SS7hnTe”?t O-' <iroe you were told you woSS

Ihi' Conference, to obtain language in the Kyoto
^tocol that met the spaafis requirements of Senate Resolution 98, namely ftat 

mondores new rpeeijied sehednled commUmeras to Umtl or re&ce greeniiolise ear
compliance ptriod- aj would

21.1 In the PresiWs October speech, he stated: "The United States will not
bmdn« obhpuons uriess key developing nations meaningfully partieipate in this 
effort. In his December 8 speech to the Kyoto Conference, one of the specific 
conditions stated by the Vice President to sho-w “increased negotiating flexibility” 
also was “the meaningful participation of key developing countries.** At any time, 
were you under the impression that such language met the requirements set forth 
in the Senate Resolution that was adopted by a vote of 95 to zero? If yes —

What, if any^g, made you think that Senate Resoluriou 98 was only 
concerned with “key" developing nations, as distinguished from all, or 
substantially all, of them?
What, if mytog, you think that the expression “meaningful
particip^on’* was exaedy the same thing as the requirement of Senate 
Re^^ludon 98 that referred tp “new specified scheduled commitments to 
limit or reduce greenhouse gas emissions for the Developing country 
Parties within the same compliance period?”

21,2 Do you agree that the Kyoto Protocol, as written, does not meet the requirements 
of the Senate, as set forth in Senate Resolution 98?

As of, or around, the time you were designated to head the U.S. delegation to the Kyoto 
Conference, udiat was your understanding of the intention and meaning of the foUowing 
words, as used in the President's Oaober speech:

- “key" — Please name all of the developing nations that were "key?"
~ “participation” — did it include quantitative commitments, in the Protocol 

or in a simultaneously adopted, but separate, protocol, to limit the growth 
of developing nations’ greenhouse gas emissions?
“meaningfur — what did that mean?
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23.

25.

22.1 My undetstandmg is that the Amex I naSom and the developing
tc of Senate Resolution 98 at least by the summer of 1997, when the Ad
Hoc Group on the Berlin Mandate met in Bonn. Is that your understanding also?

At any time during the Kyoto Conference, did the Admimstnition’s intent and 
^derstanding of the phrase “meaningful participation of key developing nations” chanee 
from the mtent and understanding that existed as of the President's October speech'^ If so 
would you please tell us what the changes were? '

Does the Kyoto ProtocoL as written, proAide for “meaningful participation of key 
developing counnies" within the meaning of the President's October 1997 speech?
24.1 The following is from a document, dated December 11,1997, which is endtled 

“Transcript; Eizenstat Briefing on Results of Climate Talks” and which bears a 
legend at the top stating “The United States Mission to Italy.” The document 
purports to be a transcript of your news conference on December 11 in Kyoto.
The following statement is attributed to you;

“Second is the question of eventual ratification by the U.S.
Senate. The President has indicated that the United States
would not take on legally binding targets until there was 
meaningful participation by developing countries. Clearly, 
despite the veiy important step taken through the Brazilian 
process of creanng a Clean Development Mechanism for Credit, 
that meaningful participation has not yet been taken as a result 
of the steps that were done here. Wc hope, over time, they 
wiil.”

Did that transcript accurately set forth what you said at your news conference?
24.2 If anybody in the Admimstration, or anybody else, ever tries to tell or suggest to 

this Committee that the Kyoto Protocol, as written, provides for “meaningful 
participation by key developing countries,” can we count on you to deny that?

The State Department’s “Fact Shert; The Kyoto Protocol on Climate Change,” dated 
January 23.1998 states (beghming at the bqttom of page 4); “WhUe the conference

» nrnnntsal m rrj*af«» a tw»u/ nf narinne
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22.1 My undcisanding is that the Annex I nations aad the developing nations knew of 
■ the terms of Senate Resolutioii 98 at least by the summer of 1997, when the Ad

Hoc Group on the Berlin Mandate met in Bonn. Is that your undersmnding also?

23. At any time during the Kyoto Conference, did the Administration’s intent and 
understanding of the phrase ‘‘meaningfiil participation of key developing nations" change 
from the intent and understanding that existed as of the President's October speech? If so, 
would you please tell us what the changes were?

24. Does the Kyoto Protocol, as written, pro\nde for "meaningful participation of key 
developing countries” within the meaning of the President's October 1997 speech?
24.1 The following is from a document, dated December 11,1997, which is entitled 

‘‘Transcript: Eizensbt Briefing on Results of Climate Talks” and wliich bears a 
legend at the top staring "The United States Mission to Italy.” The document 
purports to be a transcript of your news conference on December 11 in Kyoto.
The following statement is aitributed to you:

“Second is the question of eventual ratification by the U.S.
Senate. The President has indicated that the United States 
would not take on legally binding targets until there was 
meaningful participation by developing countries. Clearly, 
despite the vei>' important step taken through the Brazilian 
process of creating a Clean Development Mechanism for Credit, 
that pieaningful participation has not yet been taken as a result 
of the steps that were done here. We hope, over time, they 
will."

Did that transcript accurately set forth what you said at your news conference?
24.2 If anybody in the Administratioh, or anybody else, ever tries to tell or suggest to 

this Committee that the Kyoto Protocol, as written, provides for “meaningful 
participation by key developing countries,” can we count on you to deny that?

25. The~Staxe Department’s “Fact Sheet: The Kyoto Protocol on Climate Change," dated 
January 23,1998 states (beginning at the bottom of page 4); "WhUe the conference 
rejected a proposal to create a new category of nations that would voluntarily assume 
binding emissions targets, developing countries hiay as a prerequisite for engaging in 
emission trading still do so throng amendment to the annex of the protocol that Usts 
countries with targets.” Docs that statement mean that there is a mechanism for 
developing nations to opt into the Kyoto Protocol by means of amendment to Annex B? 
25 1 Was the United States, before and during the Kyoto Conference, a proponent of

wliat had been called Article 10, which was called Article 9 in a subsequent draft 
because of renumbering of the Articles, and that Article 10 was intended to set 
forth the rules by which a non-Annex I Party (that is, a developing nation) could 
“opt in” to a quantitative commitment to limit or reduce its greenhouse gas
emissions? • u ;,•

25.2 Is it true That the developing-nations, as a group, refused to go along with this
“Article 10,” and that, in your press conference immediately after adoption of the
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26.

Protocol, you suted that the defeat of the opt-in provisions of Article 10 “was I 
thjpk our single greatest disappointment?"

253 Who came up with the idea that Annex B could be amended so as to add a
developing nation and a related emissions-liinitaiion commitment, or when such 
idea first entered into a draft of the Protocol?

25.4 Do you believe that a maj ority of the developing nations wanted to include Article
10 in the Kyoto Protocol? |

25.5 tf a “developing” nation wanted to undertake an cmissions-limitadon commitment 
for itself and that it proposed to amend Annex B of die Kyoto Protocol by stating 
what its commitment was, do you agree that, by reason of Articles 20.7 and 19.3 
of the Protocol, such amendment would first have to be approved by at least a 
three«fourths majority vote of the Parties to the Protocol?

25.6 Do you believe that the Government of the United States, under our Constitution, 
could not deposit an instrument of acceptance to any amendment of Annex B 
pursuant to Article 19,4 of the Kyoto Protocol without the advice and consent of 
the U.S. Senate?

25.7 If a developing nation were added to Annex B, would it automatically become an 
Annex I Party to the Convention?

25.8 Would a developing nation that is added to Annex B also undertake the 
commitments of Annex I Parties set forth in Article 2 (concerning policies and 
measures). Article 5 (concerning a national system for estiiimtion of its emissions 
and sinks), Article 7 (concerning its national emissions inventory and national 
communications), and Article 8 (concerning expert review of its reports filed 
pursuant to Article 7)? If yes—
- Will you please look at those Articles in the Kyoto Protocol and tell nic

what language in them would make them applicable to a developing nation 
that became listed in Aimex B?

In her wrinen testimony before the House Science Committee on February 4, Ms. 
Kathleen McGinty said: “The President has made it clear that he does not intend to send 
the Kyoto Protocol to the Senate for ratification until we have achieved meaningful 
participation by key developing countries.”, Is that also your understanding of the 
Presi dent's position; and. if it is, who told you that?

I am told that various Administration officials have referred to efforts to obtain, on a 
bilateral or multilateral basis, the agreement of certain developing nations to quantitative 
limita- tions on the growth of their greenhouse gas emissions. For example, I understand 
that Ms. McGinty indicated that in her oral testimony before the House Scien« 
Committee. Is it the Administration’s position that any such bilatcml or multilateral 
^cements would constitute “meaningful participation by developing nations?”
27-1 How could the Administration contend that bilateral or multilateral agreements 

with developing nations would justify the Senate’s ratification of the Kyoto 
Protocol, in the absence of amendments to the Kyoto Protocol that made it cefiain 
the developing nations added to Annex B also were subject to Articles 2,3, 5. 7, 
and 8, and that all such commitments, including those undertaken by means of
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28.

29.

31.

jotning Annex B, were subject to such enforcement provisions as might be 
- adopted to elaborate Article 17?

Til Is the Administration contemplating proposals to amend the Kyoto Protocol to
TnaVp certain if developing nations were added to Annex B, they also will be
subject to Articles 2,3,5,7, and 8?

What do you believe the chances are that the Kyoto Protocol will enter into force by the 
fourth session of the Conference of the Parties in November if the Senate has not ratified 
it more than 90 days before that session?

If the Kyoto Protocol docs not enter into force by the November session of the 
Conference of the Parties, do you believe that the Protocol's provisions concerning 
amendment of the Protocol are irrelevant and that in the absence of adoption of the Rules 
of Procedure of the Conference of the Parties that provide for amendment of the Kyoto 
Protocol by sometliing other than “consensus,” any amendments to that Protocol would 

require “consensus?”

Would you please describe for us all of the ways, including procedure, that the State 
Department is considering to accommodate the requirements of Senate Resolution 98?

Did the President, personally, authorize the U.S. delegation at the Kyoto Conference to 
vote for adoption of the Kyoto Protocol?
31.1 Will you please explain to the Committee why the President authorized the U.S. 

delegation to vote for adoption of the Kyoto Protocol at the Kyoto Conference, 
but no decision has been made as xo when it will be signed in behalf of the United
States?

Will you please identic* and describe any oral or written understandings with, or 
commitments to, other nations - of any kind other than those specifically set forth In the 
Protocol -- which were made by the President, by the Vice President, or by any member 
of the U.S. delegation to the Kyoto Conference, including, but not limited to, any 
understandings or commitments regarding; •

implementation or the interpretation of the Protocol;
_ the substance of future decisions by the Conference of the Parlies, which 

the United States would support, regarding rules or guidelines elaborating 
the Protocol; or concerning the timing of any Party’s signature or 
ratification of the Protocol.

Article 16 bis. WiU you please tell us what “modaUties” would be, as distinguished from 
the “principles,” “rules,” and “guidelines” referred to in that Article?
33.1 Do you believe that, until the Conference of the Parties makes all of the ti«:cisi<^ 

that it is empowered to make under those Articles of the Kyoto Protocol, it will be 
impossible for either the Administration or foe Congress to know the extent to 

■ which those Articles - in reality - would or could reduce the nation's cost of 
complying with the emissions- reduction requirement set forth in the Protocol?

i I
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34. Do you believe that under Article 16 bis. Annex B Parties can begin engaging in 
emissions trading now?
34,1 Do you have any reason to believe that other Parties to the Convention,

specifically including the European Union, agree that, under Article 16 bis, Annex 
B Parties can begin engaging in emissions trading before the Conference of the 
Parties defines what it regards as the ‘"relevant principles, modalities, rules and 
guidelines" for emissions trading, as provided for in the first sentence of Article 
16 bis?

34.1 Will you please explain to the Committee, in summary form at this time, all of the 
issues that will have to be decided by the Conference of the Parties in order to 
enable emissions trading under Article 16 bis be a viable and effective mechanism 
for reducing the costs of complying with the emissions-rcduction commitment of 
the United Sutes under the Kyoto Protocol?

35. Regarding the Clean Development Mechanism, particularly Article 12.8, which states; 
“The.Conferencc of the Parties serving as the meeting of the Parties to this Protocol shall 
ensure that a share of the proceeds from certified project activities is used to cover 
administrative expenses as well as to assist developing country Parties that are 
particularly vulnerable to the adverse effects of climate change to meet the costs of 
adaptation." Who are those countries that will be entitled to receive funding to meet the 
costs of adaptation?

- Are they limited to the groups of countries referred to in Article 4,8 of the 
Convention?

- Will the share of proceeds to be used to meet the costs of adaptation be 
allocated among deserving nations in acet^dance with some currently 
unknown, decision making process to be established by the Conference of 
the Parties?

- Please identify all countries that would be excluded from receiving any 
portion of such funding.

35.1 Does the United States have an understanding with Bradl, or with any other
nations, as to a limit, or potential limit, on.thc amount of money derived from 
projects under the Clean Development Mechanism that will be diverted to 
developing nations for adaptation purposes?

36. My understanding is that the fourth session of the Conference of the Parties in November 
will review the adequacy of Articles 4.2(a) and (b) of the Convention. Given that the 
Conference of theLPaities adopted the Kyoto Protocol and that Articles 4.2(a) arid (b) of 
the Convention have nothing to do with commitments of developing nations, will you 
assure this Committee that the position of the United States at the November session will 
be that Articles 4.2(a) and (b) of the Convention aS "adequate?”

37. The Kyoto Protocol contains no provisions that describe what the procedures and 
consequences will be if a Party is not in compliance with its commitments under tire 
Protocol, Article 17 of the Protocol does not itself provide deterrence to non-compliance; 
yet we know that, for any number of reasons, the United States would comply with its 
commimrents if the Protocol ever received the advice and consent of tire Senate. What



0.3/13/93 10:18 ©202 847 9867 STATE LEG .AFF. @003

Specific proposals did the U.S. delegation make during the negotiations that concluded 
■with the Kyoto Protocol that detailed the procedures to determine whedicr a Party was in 
non-compliance, and, in case of non-compliance, what specific consequences would 
ensue in different situations?
37,1 Docs the Administration, fevor use of trade sanctions, such as embargoes, in case 

of certain types of non-compliance; and, if so, please tell us what the 
Administration is considering in that regard?

Is the Administration contemplating submitting.to Congress any other legislative 
proposals, or is it contemplating proposing any new or amended regulations, any of 
which are intended to reduce U.S. greenhouse gas emissions, prior to the President’s 
signing the Kyoto Protocol and submitting it to the Senate for its advice and consent? If 
so, will you please describe the substance of any such legislative or regulatory proposals 
that arc being contem- plated?

Has any Department or agency of the E'cecuiivc Branch, or any interagency body, been 
given the responsibility ro develop potential proposals for legislation or regulations that 
would be intended to facilitate compliance by the United States with the Kyoto Protocol 
if the Protocol ever were to become binding on this nation? If so, will you please identify 
the Departments, agencies, or interagency body; and, if it is an interagency body, who is 
the head of it? i
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QUESTIONS FOR THE RECORD 
SENATOR JESSE HELMS

IMPLICATIONS OF THE KYOTO PROTOCOL HEARING 
February 13,1998

Please provide the following information either in electronic or hard-copy form;

- the official U.S. global greenhouse gas inventory used by negotiators in 
Kyoto, on a country-by-country specific basis, for the six greenhouse gases 
listed in Annex A of the Kyoto Protocol;

- the 1990 baseline and projections at least through 2030 for carbon dioxide, 
methane, and nitrous oxide; and

- the 1995 baseline and projections at least through 2030 for 
hydroflurocarbons. perfluorocarbons, and sulphur hexafluoride.

Pleas® provide the assumptions, data and calculation methodology that 
support the Administration’s assertion that the Impact of carbon slr^ks on the 
U.S. greenhouse gas reduction commitment will reduce the actual xeduction to 
2 or 3 percent below 1990 levels, rather than 7 percent I

The Kyoto Protocol establishes a Clean Development Mechanism., Please 
provide the following information regarding the ’Mechanism."

- What staffing and administrative costs do you anticipate will be required to 

estabiish and iun this "Mechanism"?

- What fee do you anticipate the U.N. will charge companies for investing in 
developing countries through this "Mechanism"?

- What criteria do you anticipate this "Mechanism" will use to approve or reject 

investments?
The Energy information Administration (ElA) has projected that carbon 
emissions in the United States will increase from 1990 emissfons by 34 
percent by the year 2010. The Kyoto Protocol would require United Slates 
to reduce these emissions to 7 percent belpvf 1990 levels by 2010.

- In addition to your assertions of increased energy efficiency, and 
international emissions trading, please detail how the
reach these enormous commitments without constraining U.S. economic

growth?
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Please answer the following questions regarding the creation and 
implementation of a domestic emissions trading program.

- Is the Administration considering the creation and implementation of a 
domestic emissions trading program?

- Does the Administration believe that a domestic emissions trading program 
could be implemented absent legislation? Would legislation be required for 
any aspect of a domestic emission trading program under consideration? If 
you do not believe that legislation is required, under what statutory authority, 
specifically, would the Administration intend to proceed? What would be the 

basis for such an interpretation?

- Would a domestic emissions trading program be implemented without 
ratification of the Kyoto Protocol? If so. on what basis? How >o/ould such a 
program relate to the proposed, yet thus far undefined, international emissions
trading regime?

- Would a domestic emissions trading program be voluntary? If so, what 
incentives would be offered to induce companies and other entities to 
participate? Whp would run such a program? Under what authority?

- By its very nature, an emissions trading program would require an emissions 
“cap" that would make an emissions unit tradable commodity. Would 
adherence to the cap be voluntary or mandatory? How would a cap be 
established? Has any Administration official or entity examined in any way 
whether a mandatory cap could be placed on carbon emissions? If so. would 
it be the Administratlon’s's view that legislation would be required to proceed?
If not. under what authority would the Administration act?

- Could international emissions trading proceed today on the basis of the 
Kyoto Protocol? If so. how? If not what would the Administration deem 
necessary for an international emissions trading program to proceed?

Please answer the following questions regarding amendments to the Kyoto 

Protocol:

- While the Administration Is calling the Kyoto Protocol a “work in progress, 
isn’t it true that the Kyoto Protocol is a final document that must be considered 
by all nations as is? Can the Protocol be amended or changed in any way 
before it enters into force? if so, how would this be done?

- Procedurally, how does the Administration intend to act on any proposals m 
Buenos Aires?' For example, how would an emissions trading regime be
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considered and adopted? What about enforcement and compliance rules?
What about new scheduled emissions reduction commitments by developing 
countries in the same compliance period as developed countries?

- If the United States, or any other nation, sought to amend the Kyoto 
Protocol wouldn’t it need to follow the amendment process to the Protocol?
To participate In that process, wouldn’t the United States, or any other nation, 
have to be a party to the Protocol? If this is the case, how does the 
Administration intend to change anything that is now included in the Protocol or 
add anything to the Protocol -- which is deemed a work m progress - until 
after U S ratification? If it is your belief that the United States does not have 
to be a party to the Protocol to amend the agreement, how could this be done?

- Would the Administration consider submitting the Kyoto Protocol to the 
Senate for its advice and consent before formal adoption of amendments to 
the Protocol If not, is it the Administration's intention to forgo submitting a 
global clioiate treaty to the Senate? If so. how specifically Jhe 
AOministration go about making the Protocol acceptable to tha American

people?

- Is It the intention of the Administration’s to seek to negotiate a new
and send both Protocols together to the Senate for advice and consent? If so. 
what would a new Protocol look like specifically? Have any other countries 
expressed an Interest in such an approach? If so. which countries.
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TODAY, EVEN THE 
MOST HONEST 
POLITICIAN RUNS THE 
RISK OF RUINOUS 

CORRUPTION 
INVESTIGATIONS.
TO UNDERSTAND THE 
BREAKDOWN OF THE 
ETHICS PROCESS, 
ASSUME THE 
CHARGES AGAINST 
BRUCE BABBin ARE 
TRUE-ANDTHEN 
DECIDE WHETHER HE 
COMMIHEDACRIME.

n Feb. 11, Attorney General Janet Reno called for an independent 

prosecutor to find out whether Interior Secretary Bruce Babbitt 
lied to Congress last year when he testified about a controversial 
Indian casino deal. For Babbitt and some other Administration in­
siders, the most important aspect of the case is presumably its out­

come. For the rest of us, however, its broader implications matter a good deal more.
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Assume, tor tlie next few minutes, tliat the charc;es against 
Babbitt are true. It lie is, theretore, ;,^uilu' of corruption, tlien 
,')3o Members irl Congress, give or take one or nvo, and most 
of the executive branch's political appointees—and, of 
course, their staffs—would be well adsised to get lawyers. 

Since the 1970s, criminal law has been reaching ever deep­
er into politics. The post-Watergate reforms brought a fine 
screen of campaign finance rules and. in 1978, the indepen­
dent counsel law. The 1980s brought the ‘zero tolerance” 
prosecutorial mind-set, putting wetlands-fillers in jail with 
muggers and expelling students for bringing Advil or key-

Bruce Babbitt; — -

His testimony before 
Thompson's committee 
was enough to trigger 
Reno’s request for an 
independent prosecutor.

spectacular increase in prosecutions of 
public officials, stabilizing in the late 1980s at an unprece­
dented level (though dropping off a bit in 1995). Through it 
all, the public became convinced that all politicians are 
crooked, if vou only dig a little.

Politics is not like arson or battery, however. Politics is a 
messv affair, in which no two people will draw quite the same 
line between lobbying and peddling influence, or between 
rewarding supporters and paying them off. As zero-tolerance 
advanced, it was inevitable that at some point the ethics 
process would lose the ability to distinguish in any pre­
dictable way between politics and crime. With the Babbitt 
case, that point has now arrived.

To say this is to make no judgment about what, if anything. 
Babbitt's independent prosecutor will come up with. It is to 
say that, no matter how hard even the most honest politician 
tries to obey the law, he can no longer go about his business 
without fear of one or more ruinous corruption investiga­
tions. The law's first duty is not to catch the guiitv, but to pro­
vide a zone of comfort for the innocent. On that score, the 
ethics process has reached the point of collapse. Ethics inves­
tigations can bring down the honest and dishonest alike.

To see that this is true, you need not believe anv of Bab­
bitt’s denials, just the reverse: The best wav to understand 
what has happened is by adopting the .Mice-in-Wonderland 
theory of justice—verdict first, charges after. For the purpos­
es of this article, the verdict is Guiitv. That is. in all important 
disputes of fact, this article will assume that Babbitt's accusers 
are right about what actuallv happened. Wonderland

jurisprudence is not fair to Babbitt, who has strenuouslv 
denied the charges; the box on page .566 tells his side of the 
storv. For now, however, never mind which side vou believe, 
and consider what it is that Babbitt is charged with, and what 
it means if those charges can ignite four separate corruption 
investigations.

Raising the Stakes
From the day it opened in 1991, the St. Croix Meadows 

Greyhound Park, in the town of Hudson, Wis., lost money. 
The dog track’s owner, a Miami companv called HAH Asso­
ciates Inc., was losing something like $7 million a year.

[ attributed its ill fortunes to competition from casino 
jling on Indian reservations nearby, and it decided to 
back by turning St. Croix Meadows into a gaming 

ation. Unfortunately, though, the dog track was not 
n Indian reservation. So HAH made a deal with three 
Chippewa tribes, whose reservations were anywhere 
85 miles-188 miles from Hudson. The Indians would 

he Interior Department to take the dog track “in trust” 
aem, effectivelv making it Indian land. Then the place 
d be converted to a casino, and both HAH and the 
pewas would make monev.
due course, a regional office of the department's 

au of Indian Affairs blessed the plan and, in November 
of 1994, sent it to the central office in Washing­
ton, which had the final say. A lot of money was at 
stake, not only for HAH and the Chippewas but, 
on the other side, for several Indian tribes that 
operated casinos near Hudson and did not relish 
the new competition. That winter and spring, a 
fierce lobbying battle took place. The casino’s 
opponents—call them, for claritv’ in this article, 
the Winners—hired a small phalanx of Washing­

ton insiders, including Patrick j. O’Connor, a former Demo­
cratic Party treasurer who lobbied, among others, the chair­
man of the Democratic National Committee, the White 
House and, at a reception. President Clinton. In a letter, 
O’Connor pointedly reminded Harold M. Ickes, who was 
then the White House deputy chief of staff, of the Winners' 
“previous financial support” for Democrats and Clinton. For 
their part, the Losers hired one of Babbitt’s oldest and best 
friends, a lawyer in Phoenix named Paul Eckstein, who lob­
bied the Interior Department, including Babbitt himself.

The department usually follows the recommendations of 
its regional offices. On the other hand, an application for 
an off-reservation casino was itself unusual. Such casinos are 
controversial with local communities, which fear that the 
Interior Department might use federal muscle to force casi­
nos into unwilling towns or neighborhoods. Only one off- 
reservation casino had been approved—and that one with 
the communitv’s support. The people in and near Hudson, 
by contrast, were bitterlv divided on the dog track proposal, 
and the area's two citv councils opposed it. On July 14. 
1995, the Interior Department, citing local opposition, 
announced that the casino application would be denied.

Subsequentiv, between March and November of 1996, 
the Winners, renewing their “previous financial support,” 
donated $230,000 or more (various figures are cited) to the 
Democrats. The Losers, meanwhile, sued. Suit soon blos­
somed into scandal.

Those are the raw facts. To them, add one sharply contest-
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of iiilomuuion, the onlv direct evidence ot ;i link 
een the moiiev nnd the decision. In Jnlv ot 1995. on 

^rint; ihnt his clients' casino application was altoiit to be 
denied. Eckstein rushed to Wasliington. On Jtilv Id. as the 
deniiil was about to be issued, he met wiili liis old friend and 
pleadetl lor time. Babbitt refused. In his testimony before tlie 
Senate Governmental .Waits Committee last Oct. 30—which, 
in this article, we will assume to be dehmtive—Eckstein said;
\nd his response was that Harold Ickes [in the White 

House] had directed him to issue the decision that dav. '
Eckstein recalled something else. too.

••.\t some point, the Secretary said to me.
Do vou have anv idea how much these 
Indians, Indians with gaming contracts . . . 
have given to Democrats? 1 said I didn't 
have the slightest idea, and he said, half a 
million dollars.'

Now the charge. It was spelled out clear­
ly and accurately (with one factual slip, 
which, to avoid confusion, I have elided) 
in the Senate hearings bv Sen. Pete V.
Domenici. R-N.M.;

■’The issue is whether or not this permit 
was denied to these three rather poor 
Indian tribes because of political pressure 
put on bv the opposition, namelv, other 
tribes who had permits; and whether or 
not that opposition ripened into cam- 

lign contributions and whether . . . high 
ticials in this Administration, including 
Issiblv the Secretary of the Interior, acted ac 

Indians based on diat."

11 Wt.

w.

I r

jL
A Crucial Distinction

The first thing to notice here is what is not being alleged: 
bribery. The omission mav seem strange, given the charge 
that monev was tacidv exchanged for favors. But in fact the 
law. according to a number of experts 1 interviewed, is quite 
clear. On the facts alleged, bribery did not occur.

The Hudson case involves campaign contributions rather 
than gifts, a distinction that turns out to matter. WTiereas 
politicians draw salaries so that they need not take personal

gifts, campaign donations are an intrinsic part of .\mencan 
politics, for better and. of course, for worse. For exactly that 
reason, in a 1991 case called L’.S. v. McConrnck. the Supreme 
Court laid down a refreshingly bright line. A state legislator 
who had supported a bill favored bv a certain group com­
plained to the group s lobbyist that campaigns were expen- 
>ive and that he had not heard anvthmg from them. The 
group then coughed up a S900 donation. The official was 
convicted, but the Supreme Court overturned the verdict. 

Campaign contributions—as opposed to personal gifts— 
do not violate the law, the Court held, 
unless “the payments are made in return 
for an explicit promise" of some official 
favor (emphasis added). V\Tiy “explicit," 
instead of tacit, which would be the usual 
way to make such a promise? “To hold 
otherwise," the Court said, “would open 

arosecution not only conduct that has 
g been thought to be well within the 
but also conduct that in a very real 

ise is unavoidable so long as election 
npaigns are financed by private contri­
tions or expenditures, as they have 
;n from the beginning of the nation." 
The lawyers and scholars I talked to all 
-eed that the Eckstein version of events, 

in which Babbitt mentioned both 
White House pressure and cam­
paign contributions but said noth­
ing about a deal, does not even 
approach the Court's bright line.

_____________________I '■ ‘Abortion-rights groups are big
supporters of mine.' or whatev­

er—that’s just politics," says Michael 1. Krauss. a law professor 
at George Mason University. On the facts alleged, neither 
Babbitt nor Ickes could be convicted of bribery without 
reshaping the law itself

Of course, even if criminal bribery didn t occur, the 
process might still have been politically tainted. .\nd that, not 
bribery, is what is actually charged in this case.

Look back at Domenici's summary; ‘The issue is whether 
. .. this permit was denied . .. because of. . . political pressure

Harold Ickes:
At issue is whether 
he "directed" Babbitt 
to make a decision 
on the casino case.

main ar

yjf^bjSihg t^rSce 
ifyinterior Dc

'^n with

t

Babbitt never'
Hudson mattcTy^ Harold M. Department to iiiquii^ a^buC^e 
T_i___________ \A7K:t« /VIM Kilt routine stotus

^^'no opponents’
e House ToSwKit
the fact.

S ' He did tell P4ul t

\ ,tT 1 O N .\ L J O U R N .t L .1/ I 4/IIS



. . .md c;impaii,Mi coiuribmioiis, " In etieti. die charge is 
ipro|3ei political intliieiice—not a ci iniinal-justice concept 

at all. hnt still relevant, since it is improper lor a tederal 
agenc\ lo decide government btisiness on the basis of partistm 
politics or campaign contributions. ,\.ssiime. then, in keeping 
with Wonderland justice, that politics skewed the Interior 
Depai tment s deliberations against the Losers, as thev beiieve.

Charges ol this sort are acttiaiiv quite common. .Aggrieved 
claimants often say that government agencies handled their 
cases tmfairlv or improperly, whether because of politics, ani­
mus or stupidity. .And there is something 
they can do about it: sue. The Interior 
Department faces about 2,000 such h 
suits at anv given time, according to Jo 
D. Lesliv, its general counsel, of whicl 
handful charge unfair politicking. In t 
Hudson lawsuit, the Losers are allegi 
that because of politicking thev were I 
out of an important meeting, not giv 
enough time to rebut the W'inners' clai 
and othenvise not given a fair shake. If i 
federal court in Wisconsin decides that i 
Interior Department broke its rules 
behaved unfaiiiv. it will vacate the Hiids 
decision and send the department back 
the drawing board to make the decisi 
properly.

That ci\il procedure is an adjudi­
catory process about fairness, not a 

riminal or ethical procedure 
^tbout corruption. No one goes to 
jail, faces a grand jury or is 
declared a crook. For just that rea­
son, civil charges of improper political influence and the like 
can be handled routinelv, without wrecking careers and repu­
tations. Launching formal corrtiption investigations on 
charges of improper politicking, however, is a different sort 
of thing, and a departure with sweeping implications.

The Risk of Talking Politics

On our W'onderland theorv of justice, continue to 
assume Babbitt did in fact tell Eckstein, "Do vou have anv

Paul Eckstein:

His recollection dif­
fers from Babbitt's 
on what Babbitt told 
him about Ickes.

idea how much these Indians . . . have given to Democrats? " 
The comment might, of course, be evidence that the fix was 
iti. .Absent ativ pattern of venalitv. however, it migiu also be 
frank political talk betweeti adttlts. If Babbitt's (alleged! 
remark is presttmed corrttpt. theti it is also presumably cor­
rupt for a Repitblican Congressman talking abotit his oppo­
sition to gun control to sav, "Fred, do voit have anv idea 
how much the .\R,A [National Rifle .Association] has given 
this party over the years?”—or for a Democrat opposing 
school vouchers to say, “The teachers' unions have been 

some of our best backers, so you bet we 
* listen to them.” If the ethics process is 
S going to assume the worst about such 
I talk, then honest discussion of poliucs is 
g at an end.
" Back in Wonderland, assume also that 

Babbitt did indeed say "that Harold 
Ickes had directed him to issue the deci­
sion that day.” Here an important detail 
swims to the surface: Ickes is not direct­
ing a particular decision, only a prompt 
decision. Eckstein himself told the Sen­
ate that the alleged direction was “simplv 
as to timing" and that he had “no basis 

I to believe " that ickes had directed the 
substance of the decision.

Sometimes, of course, the timing of a 
I decision can affect the outcome. Presum­

ably the Losers thought so, or they would 
; Eckstein to wheedle more time from his old 
e other hand, one reason we elect politicians is 
lucrats to get things done. For a WTiite House 

aide to tell a Cabinet officer to hurry up with a controversial 
.md heavily lobbied decision involving a big contributor is a 
very long way from any traditional notioti of corruption. Con­
gressmen do it all the time. In fact, they are sometimes known 
even to drop strong hints about the outcome of a case.

“I know at times we made calls to EP.A [Environmental 
Protection Agency]," says former Rep. Timothv j. Penny, D- 
Minn. His office contacted the Environmental Protection 
Agency on behalf of businesspeople fighting wetlands bat- 
des, and it contacted the Agriculture Department on behalf
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Vr ricriri&iiDefining the Issue:

Domenici (right), with 
Joseph Lieberman, 
said the charge 
focused on political 
money and pressure.
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if.Politicians mav misjudge the merits when assessing the 
ievances of their big donors. They mav even think, I 

Wouldn’t waste mv time on this un\ia if the guv hadn't given 
me so much monev. " That mav not be prem, but it's politics, 
inherentlv and unalterably. The Supreme Court made pre- 
ciselv that point in McCormick, which specificallv renounces 
an 'appearance " standard where campaign contributions are 
concerned: "WTiatever ethical considerations and appear­
ances mav indicate, to hold that legislators commit the feder­
al crime of extortion [McCormick was tried for extortion 
rather than briberv] when thev act for the beneht ot con­
stituents or support legislation furthering the interests ot 
some of their constituents, shordv before oi .ifter campaign 
contributions are solicited and received from those beneficia­
ries, is an unrealistic assessment of what Congress could have 
meant."

On Capitol Hill, however, the ethics process now effective- 
Iv stands McCormick on its head; If favors even appear to have 
been traded for contributions, let fly the congressional sub­
poenas, and the more, the merrier. Charles Tiefer, a Univer- 
sitv of Baltimore law professor and a former deputy general 
counsel of the House, says that as recendy as the early 1990s, 
"a congressional investigation was quite serious if it used even 
a couple of dozen subpoenas." In its current campaign fund­
raising investigation, by contrast, the House Government 
Reform and Oversight Committee (whose chairman. Rep. 
Dan Burton, R-lnd., has himself been accused bv Democrats 
of fund-raising improprieties) has issued 479 subpoenas, 
manv of which land the recipient with legal bills in the four, 
five or e\ en six figures.

Oddlv. all but nine of those 479 subpoenas were issued to 
Democrats, according to the committee's Democratic staff. 
Still more oddlv, none at all were issued to Members of Con­
gress or their staffs. If congressional investigators are serious 
about the new corruption standards, thev will have to do a 
more thorougli Job.

Thev might start with subpoenas for the 
:ors who voted in 1996 to preserve 
ral sugar siibsidv, and who (accord- 
le Center tor Responsive Politics, a 
)g group) received an average of 
in sugar-industrx monev from 1991- 
jainst the SI.500 received bv Sena-
0 voted the other wav. Then the 
Ltors might stimmon the 213 House 
rs who voted for Northrop Grum- 
rp.'s B-2 bombers, and who received 
ige of $2,100 each from defense con-
in the 1996 election cycle, versus 

n $100 for the Members who voted 
;r wav. Then they might pitch a tent 
; the door of, for example. Sen.
M. D'Amato, R-N.Y.. who (writes the

1 Jennifer Shecter) received $42,800 
aaign contributions from executives 
nee Capital Management three days

after he introduced a bill 
exempting partnerships such as 
.Alliance from certain taxes.

.Asked about the Babbitt alle­
gations, Penny replied, “What 
he [allegedlv] did is replicated 
day in and day out in virtually 

1 every office on the Hill." When 
Mark Twain called Congress the 

only “distinedy native American criminal class," he presum­
ably did not foresee that his assessment might come to be 
taken literally.

One Investigation Triggers Another
In the wake of Congress's investigation of Babbitt, another 

charge arose: peijury. .And that charge, not the original alle­
gation itself, is what triggered the request last month for an 
independent prosecutor.

In a crucial respect, the perjurx' issue is different from the 
improper-influence issue: If the charge is true, than Babbitt 
dearlv did commit a crime. In another crucial respect, 
though, the issues are similar. In both cases, a wide-ranging 
and potentially devastating corruption inquiry can just as eas­
ily be triggered bv innocuous political behavior as by evi­
dence of criminality.

Reasonable people can argue about whether Kenneth W. 
Starr, the WTiitewater independent counsel, had enough to 
go on when he embarked on a major peijury investigation of 
President Clinton. Starr, however, had tape-recorded evi­
dence that the President's alleged perjury was an integral 
part of a larger cover-up scheme. The Hudson case is some­

thing else again.
Veiy rarelv would a busv public prosecutor pursue a per­

jury allegation without first having some fairly strong indica­
tions of a larger crime or cover-up (though he might poke 
around a bit). Even more rarely would he embark on a broad 
corruption investigation merely to back up a peijury charge. 
But, in the Hudson case, both are happening. Like Escher s 
two hands sketching each other, the perjury investigation 
and the corruption investigation justify each other. Never 
mind that the conduct of which Babbitt was originally 
accused is almost certainlv not criminal: In effect, the inves­
tigative process triggers itself.

This needs a bit of explaining. Tracing the logic takes
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Rep. Dan Burton:

All but nine of his 
committee's 479 
subpoenas have 
been issued to 
Democrats.

some etfon. but is worth the trouble.
Most people assume that Babbitt's peijun 

problem is that he changed his storv about 
his con\ersatiou with Eckstein, or seemed to 
change it. .\ctuallv, though, that is not the 
issue. Instead, as Reno explains ii 
tequest tor an independent prosecute 
|3roblem is that Babbitt’s revised stop 
diets with Eckstein s story on one point.

Recall that Eckstein told the Senate 
mittee last Oct. 30, “And his respons 
that Harold Ickes had directed him tc 
the decision that day.” But that is noi 
Babbitt, who also testified on Oc 
recalled saying. Babbitt’s version was;
1 believe I’ve said is that Mr. Ickes e: 
me, or Mr. Ickes wants me, to make ; 
sion.”

Reno notes that there is a crack of da 
between those two accounts. “Expec 
probably wouldn’t suggest arm- 
twisting by Ickes, but “directing” 
might, so the word choice is rele­
vant. Moreover, says Reno, ”if Eck­
stein’s testimony is true. Secretary 
Babbitt’s testimony on those 
points would be false.” So that 
would be false testimony on a mat­
ter of concern to a Senate investi­
gation—potendal perjury, if Babbitt had criminal intent.

The difference between “directed” and ’’expected" might 
not imply criminal intent, of course. Both Babbitt and Eck­
stein enjoy reputations for honesty, and by the time of their 
Senate testimony, the conversation in question was more 
than two years old. When I asked two memory experts 
whether the difference between ’’expected” and “directed" in 
a years-old conversation can be assumed to be suspicious, 
they said, in effect, of course not.

’’The verbatim words of a conversation fade awav veix 
quicklv," savs Elizabeth Loftus. a Universitv of Washington 
psychologist who is the president-elect of the .Mnerican Psv- 
chological Society, “and what you’re left with is the gist of die 
conversation"—or rather the interpreted gist, because even 
the most honest and sincere people remember themselves in 
’’prestige-enhancing” ways. (They often recall voting in elec­
tions when they didn’t, for example, or giving more to chari­
ty than was the case.) I asked Robert A. Bjork, a psychologist 
at the University of California (Los Angeles), about “direct­
ed” versus “expected.” “That is such a subtlerv'—you could 
have both sides be entirely confident and sincere, and 
nobody was King,” he said.

Reno, however, is required to assume the worst about Bab­
bitt’s motives if she is in doubt. To set the case aside, she 
notes, she would need “clear and convincing evidence ” that 
Babbitt lacked criminal intent—and she is ’’unable to con­
clude” that the evidence is clear and convincing, because 
(she implies) Eckstein’s testimony is plausible. So, under the 
terms of the independent-counsel law, she must appoint a 
prosecutor to settle the matter.

And now a final stepi—one that, by jujitsu, turns a narrow 
peijury quesuon into an expansive criminal Inquiry. To find 
out if Babbitt’s “expected” was a deliberate lie, the prosecutor 
will need to know if Babbitt had anything to lie about. To do 
that, he will need to investigate ”anv potential criminal viola-

h «
Here, in microcosm, is the closed-loop logic that has given 

recent corruption investigations their peculiar quality of self­
propulsion. The Hudson case has already been formally 
investigated bv the FBI, the Senate and the House. Some of 
the people involved in the Hudson matter, including mid­
level civil servants and political appointees who aren’t 
accused of anything and never will be, have already been 
deposed three times. (In the Hudson case, one career staff 
member of the Interior Department has so far been ques­
tioned under oath for a total of 16 hours. ) None of the inves­
tigations found a crime, and indeed it is doubtful that anv 
crime was alleged to begin with. Nevertheless, the mere suspi­
cion of perjury in the second investigation triggered vet a 
fourth investigation.

Far from being odd, this hall-of-mirrors pattern is becom­
ing the standard. ’The same ground gets churned again and 
again and again bv multiple and redundant inquiries,” says 
Tiefer, the Baltimore law professor. “.\nd the subsequent 
investigations go over the responses to the previous investiga­
tions, producing what looks to the people caught in it like a 
never-ending cycle of being investigated for what was said in 
the last investigation.” The ’Travelgate” scandal, he says, pro­
duced five successive investigations. The Hudson matter is at 
four, and counting.

Babbitt is a wealthv man who aimed for national promi­
nence in a game that he knew to be hardball; but the same is 
not necessarily true of the bureaucrats and political func­
tionaries at Interior who are swept along behind him. An 
hour before a grand jtirv tvpically costs SI,000 or more in 
legal fees, according to a recent report in The Kansas City 
(Mo.) Star. ,\s the subpoenas dropped on their doorsteps, 
more than a few Clinton .Administration officials have been 
landed with legal bills ranging well into the six figures. Mere 
innocence is no protection.

’The legal bills are shocking to relatively junior people, 
who find themselves paving for lawyers both for grand jury
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Joseph McCarthy:

-Flanked by David 
"hine and Roy Cohn, 
cCarthy waves a 

,,if‘anscript during his 
1954 hearings.

-d-

not talking about rich people. 
These are people for whom the legal fees represent a siz­
able amount of all they have in the world. Or had. as the 
case mav be.

Circles of Fear
,\t the end of the dav. Babbitt or somebodv else mav be 

found guiltv of a crime. But imdiscriminatiug investigations 
are not excused bv the fact that thev unearth wrongdoing, 
anv more than McCarthyism was excused bv the fact that 
some of its targets were Communist agents. Nor are such 
investigations excused by ultimately clearing their targets, if. 
along awav, thev have tormented or bankrupted scores of 
people who are guilty only of politics.

Bruce Babbitt is not Alger Hiss, and mindless legal 
process is not opportunism or paranoia. But imagine, for a 
moment, that you set personalities and circumstances aside, 
and just put 1950s McCarthyism and 1990s ethics investigat­
ing side bv side in black boxes, so that all you could see is 
how both svstems behave. Then certain similarities emerge. 
Formal investigations can be triggered bv ordinan political 
conduct, with no showing that a crime has been committed: 
once the investigation begins, itjustihes its expansive scope 
on the grounds that, after all, some people are guiltv, the 
investigation exacts from even the innocent a toll in monev 
nd time and anguish that is itself often hard to distinguish 
})m a form of punishment: above all, a cascade of investi- 

Jitions-of-investigations creates a maze of infinite Jeopardv. 
At no stage is there protection from bankruptcv or exhaus­
tion. or shelter from the radiating circles of fear as the sub­
poenas pour forth.

in VI
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charges, than a busy public prosecutor would ordinarily pur- 
sue. In other words, it could presume innocence rather than 
guilt.

■As for formal congressional investigations, which are 
hardlv less onerous, they could be required to provide stan­
dard due-process protections, so that subpoenas could not 
be issued willv-nillv by curious congressional staffers, wimess- 
es could not be badgered under oath, and formal investiga­
tions could not begin in the first place without strong indica­
tions of criminal intent and acthitv. (Congress would still be 
free to conduct informal investigations, such as ordinary 
hearings, and to criticize anybody for anything.)

More broadlv, multiple Jeopardy might be restrained, so 
that echo-chamber investigations could not repeat each 
other ad infinitum. Restraints might also be placed on the 
investigation of “naked perjury," so that free-standing per­
jury allegations could not be telescoped into open-ended 
searches for possible cover-ups. Arrangements could be 
made to help pav legal bills for people who are investigated 
but never charged. .And so on.

None of that, however, would be enough without a fur­
ther change: a recognition on the part ot the broad public 
that politics will never be a virginal enterprise and that, 
while voters can and perhaps should be cvnical about politi­
cians, formal investigative processes must never be. When 
politicians' natural behavior becomes probable cause for 
inquisition, ethics investigations become random eruptions, 
avoidable onlv bv avoiding public life altogether. WTiether 
the ethics process has quite vet become legal McCarthyism 
is debatable, but the Babbitt case clearlv hovers over the 
abvss. ®

i
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:02) 225-3976

■District office:
9436 West 3o Stbcet 

Suite 600
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213)651-1040
Congress of ttje ®nitei) States

JlousE of KeprefiEntatibes 

Masfjington, 20515-0529
HENRY A. WAXMAN 
29th District, California

COMMJITEES.

COMMERCE

GOVERNMENT REFORM AND OVERSIGHT

PHILIP M. SCHILIRO 
ADMINISTRATIVE ASSISTANT

April 5, 1995
The Honorable Abner J. Mikva 
Counsel to the President 
The White House 
Washington, D.C. 20500

Dear Judge Mikva:

EPA Administ«?o; David McIntosh has alleged that
Act bv i Browner has violated the Anti-Lobbyingb^the HoS^r J a fact sheet criticizing legislation pLsed 
McIntosh letter of March 4 to Mr.
r^kless: allegations are groundless and, in my opinion,

“^sPause I now have evidence that
aS?iviti« thL h; engaged in precisely the same
activities that he alleges violate the Anti-Lobbying Act.

;,nH Commerce Committee's Subcommittee on Health
dCriS ^ chaired, held numerous hearings

congress into the efforts of the Bush
<^™P=titiveness to intervene in 

tha? ® hearings revealed evidence
beKlf of cornii f®9?lAfly intervened in federal rulemakings on 
ethicfl LnSr?3f ^ interests in violation of legal and

know, Mr. McIntosh served first 
Council Dfr6ctor and then as the Executive Director of the

In so^doina reviewed documents from this investigation,
b? the ?omn;J^-?r® a press release and fact sheet issued
Thi?nr-^«^^ot^ Council under Mr. McIntosh's leadership.
ShL?? ? release and fact sheet harshly criticized pending

obvious intent to generate 
opposition to the legislation.

Specifically, on April 23, 
issued a press release and fact 
279) to increase motor vehicle 
calls S. 279 "a deadly exercise 
that this legislation would (1) 
increases in Corporate Average 
"decrease highway safety" and "

1991, the Competitiveness Council 
sheet on Senator Bryan's bill (S. 

fuel economy. The fact sheet 
in futility." it further states 
"mandate unrealistic and costly 

Fuel Economy (CAFE)"; (2) 
cause additional traffic
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fatalities"; (3) "take away American families' choices of safer 
f^ily vehicles"; and (4) "harm U.S. competitiveness." (Exhibit

There is an obvious and striking parallel between these 
Competitiveness Council documents and the EPA fact sheet that is 
the basis of Mr. McIntosh's current allegations. On March 2, 
1995, Mr. McIntosh wrote Administrator Browner as follows:

Recently, I received a copy of the attached EPA document 
titled "FACTS ABOUT THE CONTRACT WITH AMERICA PROVISIONS ON 
RISK ASSESSMENT AND REGULATORY REFORM." ... I am deeply 
concerned that the distribution of the EPA fact sheet mav hf. 
in violation of federal laws, including the criTninal 
Srovisions of the Anti-Lobbvina Act. it seems plain that 
this document was designed to influence the legislative 
consideration of H.R. 9 in precisely the manner prohibited 
by the Act. (Exhibit 2)

On March 21, 1995, Mr. McIntosh sent a second letter to 
Administrator Browner. In a legal analysis appended to the 
letter, Mr. McIntosh explains his view that the Anti-Lobbying Act 
prohibits "press releases which condemn pending legislation and 
are intended to incite! the listener or recipient to pressure 
Members of Congress abbut the legislation." (Exhibit 3)

There appears to be no difference, legal or practical, 
between the Compet^^-tiveness Council press release and fact sheet 
and the EPA fact s^ieet cited by Mr. McIntosh as potential 
criminal activity, in his words, both are "press releases which 
condemn pending!‘legislation." If we accept the interpretation of 
the Anti-Lobby^g A^t'that Mr. McIntosh is now using, it would 
appear that Mr. McIntosh and the Competitiveness Council have 
engaged in criminal activity.

It seems clear that Mr. McIntosh is applying a different 
standard to himself than to Administrator Browner. This double 
standard is fundamentally unfair. In effect, Mr. McIntosh is 
saying that the Anti-Lobbying Act should be read to prevent the 
®^^®ssion of only those views with which he disagrees. Such 
censorship is abhorrent to our system of government.

For the reasons set forth in your March 4 letter, I doubt 
that either the Competitiveness Council press release and fact 
sheet or the EPA fact sheet violate the Anti-Lobbying Act.
Rather, both the actions of the Competitiveness Council under Mr. 
McIntosh and those of EPA under Administrator Browner appear to 
be legitimate efforts to inform the public of Administration 
views on important legislation.
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the £JirextSn?°SrS^^;=?°r''hT' knowtenure wii-h Mr. McIntosh s lobbying activities during his
Z Competitiveness Council. For instance the

egislation was passed by the House in 1992.
retaiis”^umLts“elatinf?ft^® whether the A4ninistration 
documents ha?e bee^ieta^neS ? Council's activities, if such

Thank you for your attention to this important matter.

Sincerely,

1^ A
Henry A. Waxman

Ends.

cc:

The Honorable Dayid M. McIntosh 
The Honor^le:^llin c. Peterson

T'.r-
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^COR^PnL°TCSHEET ON: 

corporate average fuel economy (CAFE)

(April 22, 1991)

American consumer/ efTicient, and less expensive for the

-- George Bush

27VU‘'^?e‘'„rii'Ss"or:hL.‘wetr ,e«'„7“ ^■
injuries .. aud „f „hac we wane Tnd co'“p«Uive„t"-

-- Dan Quayie

Hie Bn,an Bill (s ^79) ■■ A n»H,.. p,„,„„,

j" Corporate Average Fuel

decrease highway
the transportation sector’s near

presented for the

Economy (CAFErstan'dards^'tliat^ham U s"co'^°*''^'

safety, impose high costs ■ on .car buyers fail
total reliance on oil, ail'd harm l/s ’rnmn

President’s signature,:-his Senior Advisers

Energy Secretary W^tkihs^ould recommend Z

279 Would Derr^a»^e>Highway <;pf^|.r

improTd^e^o^“'tl;at'5^''m^7be^o*v^^^^

Hig'^ayTr^ffi'c^slfeK
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States could expect to see increased passenger highway fatalities each vear if S

279 were enacted. For example: .

13 25 deaths
91 171 deaths
57 108 deaths
17 33 deaths
15 29 deaths
14 26 deaths
38 72 deaths
16 30 deaths
22 41 deaths

2 4 deaths
6 11 deaths

44 82 deaths
6 11 deaths

Arizona 
California 
Florida 
Kentucky 
Louisiana 
Massachusetts 
Michigan 
Mississippi 
Missouri 
Montana 
Nebraska New 
York Nevada 
Pennsylvania

43 80 deaths

Disolace Less Oil at a Higher Cost Than Initi

S. 279 IS estimated to save about 1 million barrels per day in 2010. The alternative 

^els pro^sions of the Clean Air Act and the National Energy Strategy combined are 

estimated to save 2.2 million barrels per day by 2010.

Il_would cQst more 'than $90 per barrel of oil fin todav^s dollars! for the mart^inal 

increase required by the second phase of the Bryan biU. This does not compare 

favorably with the c^tof other actions the Administration is taking that reduce oil 

consumption through^^tfie Clean Air Act and the National Energy Strategy.

For ex^ple, under Administration Clean Air Act estimates of the cost of 

reformulated gasoline, which is primarily intended to reduce emissions of

Other Qean Air Act initiatives, such as the allowance trading program for sulfur 

dioxide emissions, will displace petroleum at low cost while contributing^ to 

environmental qualic\'. 
^
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^‘.deiy. oil displaocmom would be lower anT osroer'hr' ,“r
be higher.) ’ °f oil displaced would

*'"™S d significant cost
^75- For example,d^IaSvamagrwlw'diSe'pa/olLm‘fa°^ 

'“"”r
if the alternative fu=feauivatenfof u ! ,"’°''' 

penalt)', a pessimistic projection a methano 'meof S33 per barrel (fixed co rof SP per L ,
P'f 8^>on cost 

^ oost

barrel). ^ fuel penalty cost of S21 per

reX"af o^^'e'^la^to^'^^rrie?s^7o''^thran'^^ transportation sector, such as the 

natural gas pipelines, will
displace petroleum at a very low cost.

^79 Takes Away American Famil.V.’ r>n..Vxa

or station wagon foTslfe^tyTet^oL°or^t™acc? Parents who choose a minivan

are penalized by CAFE ommodate the space needed for children

the average veWcle!"' To^m«t°hiS'o>^*''''^'^

smaller or priced so theb are unaffnrrff^ r 
eliminate th"e largeIt^tiol e“'

vehicles will be made 
-='•

^ 279 Would Hamrii'M; rvwnue,i,;„„..,

if . :%V
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n^'t

Of mid- and fiUi^siae

to Sich"udS. 

sS:T'a"7affecteA''''

St'hsiantial, depending upon the extent
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STATE

AJabama 
AJaska 
Arizona
Arkansas 
California 
Colorado 
Connecticut 
Delaware 
Florida
Georgia 
Hawaii 
Idaho 
Illinois 
Indiana
Iowa 
Kansas
Kentucky 
Louisiana 
Maine

14 -
38 i1,.

13 .

Maryland 
Massachusetts 
Michigan 
Minnesota 
Mississippi 
Missouri ^^22,16 -

additional
deaths per 

YE.AR

23 - 43
1 - 3

13 - 25
12 - 22
91 - 171
10 - 18
8 - 15
3 - 5

57 - 108
32 - 61

3 - 5
4 - 8

38 - 72
22 - 42
11 - 20
9 - 17

17 - 33
15 - 29
4 - 8

72

STATE

Montana 
Nebraska 
Nevada
New Hampshire 
New Jersey New 

Mexico New 
York North 
Carolina
Ohio 
Oklahoma 
Oregon 
Pennsylvania 
Rhode Island
South Carolina 
South Dakota . 
Tennessee Texas
Utah
Vermont Virginia

Washington 
West Virginia 
Wisconsin 
Wyoming 
Washington, DC

total

•ADDITIONAL 
deaths PER 
YEAR

2 - 4 .
6 - 11
6-11  
4 -  8 

18 - 34 
8 - 14 

44 - 82
32 - 60
40 - 75
12 - 23
12 - 22
43 - 80
2 - 4

20 - 39
3 - 6

23 - 44
56 -  106
6 - 11
3 - 5

21 - 40
15 - 29
11 - 20
19 - 36
2 - 3
1 - 2

900 - 1,700

not beefslhl" '^•’ich could be substanlitd but hat

-4-
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(*AM(»C kMOBITV U(l«Cfl
ONE HUNDRED FOURTH CONGRESS

Congress of tije ®niteli States
of ^RcprESentatibe^

COMMITTEE ON GOVERNMENT REFORM AND OVERSIGHT 

2157 Rayburn House Office Building 

Washington, DC 20515-6143 

(202)225-5074

March 2, 1995

Via facsimile 202-260-0279

The Honorable Carol M. Browner
Environmental Protection Agency
401 M Street, S.W.
Washington, D.C. 20460

• Possible Violation of Anti-Lobbvina Laws

Dear Administrator Browner:

Recently, I received a copy of the attached EPA document
titled "FACTS ABOUT THE CONTRACT WITH AMERICA PROVISIONS ON RISK'
ASSESSMENT AND REGULATORY REFORM" (EPA fact sheet) . We have
learned from EPA employees in the Office of Public Affairs and
the Office of Congressional and Legislative Affairs that this
fact sheet was sent to over 150 non-governmental organizations,
almost all of whioh are special interest groups or industries
that EPA regulates?: /

h\ ,■

As Chairman of Subcommittee on National Economic Growth,
Natural Resources, ,/^'|td Regulatory Affairs, I am deeply concerned
that the distribution of the EPA fact sheet may be in violation
of federal laws>' including the criminal provisions of the Anti-
Lobbying Act, 18 U.S.C. § 1913. It seems plain that this
document was designed to influence the legislative consideration
of H.R. 9 in precisely the manner prohibited by the Act. Section
1913 of the United States Criminal Code provides that:

No part of the money appropriated by any enactment
of Congress shall, in the absence of express
authorization by Congress, be.used directly or
indirectly to pay for any personal service,
advertisement, telegram, telephone, letter, printed or
written matter, or any other device, intended or
designed to influence in any manner a Member of
Coni^ess, to favor or oppose, by vote or otherwise, any
legislation or appropriation by Congress ....

Violation of this section is punishable by removal from office or
employment, a fine, and up to one year imprisonment. Although
section 1913 permits direct communications' from agency officials



to Members of Congress made "through proper official channels,"
the EPA fact sheet does not fall within this narrow exception.

Over the course of the past few days, the Subcommittee staff
has been in contact with EPA employees to try to determine the
extent of the problem. Initially, my staff was informed that,
except for public speeches that were sent "mostly" in response to
individual requests, the EPA fact sheet was the only document
sent to the press or other non-govemmental organizations. I now
know that this is not true. Indeed, at the same time the EPA was
supposedly conducting an investigation of its distribution of the
EPA fact sheet, it also was distributing an EPA Environmental
News Press Release dated February 28, 1995 (EPA press release).

In addition, we recently received a copy of an EPA press
release concerning H.R. 9^ dated February 9, 1995 and one
concerning H.R. 450 dated February 24, 1995. We also received
copies of several purported "speeches," letters, and other EPA
documents opposing these and other pending bills. We were told
that most of these documents were sent to the same list of
outside organizations that received the EPA fact sheet. It
simply is not plausible that over 150 special interest
organizations simultaneously requested copies of these "speeches"
and other docxamcnts, nor would that be a defense to violation of
tlie anti-lobbying laws.

Press releases ar6 not excluded from the coverage of the
anti-lobbying laws merely because they contain the title
"Statement of Ceurol M, Browner." Moreover, the exception in the
anti-lobbying laws,, for direct communication with Members of
Congress "through proper official channels" cannot be used as an
excuse to circUpvent the plain meaning of the law and mass
produce copies 'iof "official" letters. Based on the content of
the EPA fact s>^et y|^d the EPA press release, the means and 
timing of their'masS'distribution, and other EPA actions, it
appears ^at th«. EPA effort was carefully calculated to have the
maximum impact on the legislative debate. The same appears true
for many of the other documents that were delivered to us late
yesterday.

Thus, I am even more concerned about the possible, continued
violation of the anti-lobbying laws by EPA and about the ability

>of career EPA employees to provide my staff with complete
information in response to iny informal requests. Because of
these concerns, I would like you to answer in writing the

Although the House of Representatives actually considered
and engrossed H.R. 1022 in lieu of title III of H.R. 9,
references in this letter and the attached addendum to H.R. 9
include references ro H.R. 1022 and substitute bills for other
provisions of H.P. 9c



requests for information in the attached addendum. Please answer' 
the first four requests for information within seven days.
Please answer the remaining requests within 30 days.

The possible violation of the federal criminal laws by 
officers and employees in the executive branch is a serious 
matter. It should be clear that actions by EPA or other 
executive agencies that appear to violate the anti-lobbying laws 
will be investigated by the Subcommittee and/or the General 
Accounting Office, and where appropriate, referred to the 
Attorney General for criminal investigation.

Sincerely,

David M. McIntosh 
Chairman
Subcommittee on National Economic 

Growth, Natural Resources, and 
Regulatory Affairs

cc: Honorable Janet Reno
Honorable Abner Mikva 
Honorable John Martin



■ ; UNITED STATE^/^IRONMEHTAl. PRO'rECTlONAGElJCY
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. FACTS ABOUT THE CONTRACT WITH AMERICA PRQVtSIQNS ON RTi^
• ASSFSvSMRNT AND RFGTTT.ATiQRY R1

RK. 9, a new leguiathnopropoal aarentiy ^er conaidersdon by the U.S. &US6 of
Rsprtsenutxvea, purport! tOTcform the rtgullilory procesa by applj^ng Bound adance' and nik anemdit

^ envirsom'entai.dedslons to that we nuks sio^ e^Sdent use of our nadooli ftAurcea-forpobEc ht^ *
protection. No ooe could disagree with thote goals, hut thiabOl would not accompluhthdae goal! la ' '
&ct, HJL 9 would block the protecdona that -Ao»icana demand, and deaerV« V- 'fi^ aa^b toya to dean air,
bind, and water - by cbmplkating the very tHng it claims it will idbrm:. the federal regulatory proceis.

APPLYING SOUND SCimCE TO environmental DEGISlONS . ^

Tbesupportors.QfthislegJaIa^nsayit\wIIappIy wundsdenbetoenvironmenuldedaions. In
reality, the bill idles on complex economic calculatiooa in deteximsing who can receive'public health
protections, and how much protection they qn receive.

F^tupruftvfiUroIlbcekpntieiian:, .The fide prim of thebSl ihowithat It will e£&ctivdy repeal
25 yeari ofrulei thk provide our haW's public b^th protecdonsrif mandiues a cost/beoefit
balandhg test, coupled with a ped^ process to roU bade exisdog rules ttndtf the aem Water.
Act, the Safe Orink^ Water Act, the Superfiind hw, and the Clean Air.Ac^ and tnsiy more.

. • . .
Supeneda exhdng tow i Thii coft/bcaafit test would lopemde'ftandardi in all other laws m two
ways. For existing UnV.’hietsupVpatitontxoCeaathTOUgh.whkdi anyone OTiire^t iyw data to
force a rollback'qf the cxiadag standards. In prospoedve decisions, a cost/ber^ ahslysis and a
cerdficadon of that asalyail are requl^ . But even then, no new rule to protect pubHc health can

. bo made without/, ai^sdfpdal evidence on the record — a^ if any oite piece of that exacts
exisdag law, the aDdadng law la'.stqw

^these provisona of the'b^ recently cuiked up by the House were already In eSect, EPA could
not have banned lead fiom gasoUn^ cancer-caiuing beozene fimm our dcinldng water; or dangerous,
peadcidas like DfDT ~ actions that are.among die most important public health protecdons of our
time.

Peer review; Instead of using Impirtiil, idcndflc peer review —as Et A does now —this biD
would add reviews by additionsl 'export' panels, and would allow the reviewos to include ' •
indxvidusls or comptda mPTeinrA by the outcome. That's hardly impartial, and des in the fbco of
sound science.

Spending more, no< tea: HJL 9 would force all federal agencies to spend more taxpayer dollars
on extensive axtalysea, no matter how dgniflcint or insignificant issue. It Hies in the face of
advice from the National y\cfdemy. qf Sci#iv>^, **'hkh soys that the level of assessment shoidd be
l-dated to the magnitude of da problem. __ .
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• •Putdjtg scuHct In the courts: Even though the Uw currently provides wdJ-*ccep ted’rights thst

• * * • * * * * *
N^onji Ac^emy ’of Sd«cei reieognizea EPA u » worid Itsdtf In rxiic Msessmeni - wohrc 

done thousands of titem m the past 20 years. The CUnton Adralmjtntioa bu improved sdence ifEPA. 
mCTeaabg our use of Impartial peer reyiaw, providing research grants to the best adcotista in the U.S., and
foemmg on the nation's greatest public health problemi. ... «ia

SIMPLIFYING THE REGUlATpRY PROCESS

The supporters of this legislation say h will bring rcUef-lower costa,’leas paperwric, less
btraucacy - by simplifying the regulatory process, particularly for those affected directly by regulatipris. 
But many provisions of the bill would create a convoluted mare that would prevent Federal agendcs from 
protecting public health, putting our actions through an intricate bunauctatic system thitf .would add red 
tape and delay progress,

DouhUxfcdtnl staff; At a tinje when PrcddcctCIInlon is rdnvcotmg government so it can work 
better and cost less, H.R, 9 would, at a mlnimua^ require EPA to doo^ the nuniber of Federal 
personnel needed to do tHi work —for Httiebeo^ - ‘

• •• , , . • • • . .
• •Adds rtdtapt and delays: The bill would add maty new steps to the existing review and analyiis 

process, with ra4utyoptions.throaghout for judicial review-options that win result in a fiiJU ■ 
employment act for lawyers, and will delay by roomhs and yon nsjdHwcdcd public heahh 
protections in allF^eral agendea. . . • '

• ’iS!te/is<fo^«r^n: TJS«propo»edinofaforiumoaregulitpfy^actiooVrouU actually be 
counterproductive^ i^iM oCsinipfifying tSo syrteaL'Il would not only’ delay public hotith 
protection, but wo^ stall de-re^ilidocy actions. .

* *•#**••*
The CUntoa\<^mIoixtratio9i hasa!rea(fy{^ in motion tnaayiigiuffcsst Initiatives to rdnvent*

. regulation, indudlng the Prwidenfs Executive Order on regulatoty review, the National Perfiamimcc 
Review, and EP A'a Common Sense Initiative. EPA Administratcr Carol M, Browner wants to work with 
Congress to find common sense, cost cfGxtiw environmchlal poGdes that wrk for real people in real 
communities. ■

* $
At a time when we're moving away from a ooe-sizo-fits-all approach in onvironmenlal protection, 

we don't think the American people want another rigid, bureaucratic system locked into place. As a resuh 
of H.R. 9, our efforts would be replaced by a system that Is more convohited, more expensive, more time-' 
consuming — and Jes’j protective of pubKc health and the environment.



THE ANTI-LOBBYING ACT

Congressional oversight of agency lobbying is common. Countless times during
the past 30 years Congress has begun inquiries into the executive branch’s compliance
with the Anti-Lobbying Act and similar laws that restrict the use of appropriated funds
for grass roots lobbying, publicity, and propaganda activities. Many of these inquiries
were later referred to the Geneiil Accounting Office (GAO), which conducted its own
investigation into whether any federal laws were violat^. The GAO’s authoritative
treatise on appropriations law describes dozens of reported GAO rulings on alleged
violations of the Anti-Lobbying Act and similar laws. Indeed, several of the Anti-
Lobbying Act inquiries were serious enough that they were referred to the Attorney
General for a criminal investigation.

The text of the Anti-Lobbving Act. The Act permits direct communications by
agency officials to Members of Congress made "through proper official channels."
Section 1913 of the United States Criminal Code provides further that:

No part of the money appropriated by any enactment of Congress
shall, in the absence of express authorization by Congress, be used directly
or indirectly to pay for any personal service, advertisement, telegram,
telephone, letter, printed or written matter, or any other device, intended
or designed to influence in any manner a Member of Congress, to favor or
oppose, by vote or otherwise, any legislation or appropriation by Congress

Whoever, being an officer or employee of the United States or any
department or agfency thereof, violates or attempts to violate this section, shall be
fined nor liipre than $500 or imprisoned not more than one year, or both; and
after notice 'and hearing by the superior officer vested with the power of removing
him, shall bi^ rern^vW from office or employment.

f/ ♦

The dual purposes of the Act. One purpose of the Act is to prevent agency
officials from squandering public money in attempts to increase their budgets or protect
their jobs. In a free society, the Act serves an even more important purpose of
preventing executive branch agencies from using tax dollan to disseminate propaganda
and "reeducate" the public about pending legislation.

What the Anti-Lobbving Act permits and prohibits. The Department of Justice’s
Office of Legal Counsel (OLC) and the GAO draw a distinction between direct and
indirect lobbying efforts. OLC and GAO have interpreted the Act to permit several
types of direct communications by agency officials to Members of Congress made
"through proper official channels." However, the Act prohibits the use of any
appropriated funds for indirect lobbying efforts "designed to influence in any manner a
Member of Congress" on pending legislation. Moreover, there is a distinction that EPA
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intentionally blurs between public speeches intended to inform the American people 
about most issues, which the Act permits, and speeches or press releases which condemn 
pending legislation and are intended to incite the listener or recipient to pressure 
Menibers of Congress about the legislation. That is why the Subcommittee is disturbed 
by the EPA claims that grass roots lobbying against pending legislation (what 
Administrator Browner characterizes as "[k]eeping the American people informed and 
educated") "is an essential part of EPA’s duties." The EPA is a creature of Congress and 
the Administrator’s sole duty is to execute the law — all of the law — including the law 
against grass roots lobbying designed to thwart the will of the people.

j

Public officials should not attempt to evade the law. Despite the express terms of 
the Act that "[n]o ...money" may be used in any attempt to influence a Member of 
Congress "in any manner" on pending legislation, EPA asserts that the Act prohibits 
almost no indirect lobbying activity. For support, EPA relies on the fact that no one yet 
has been prosecuted for violating the Act, and that its acts were normal and customary.
We simply cannot accept at face value EPA’s claim that its lobbying activity was typical; 
our experience and the initial evidence suggests otherwise. More importantly, the 
American people demand a higher respect for the law from government officials than 
merely remaining unindicted. The criminal law is not a game. Public officials should 
not attempt to skirt the line or avoid the law through creative interpretation.

EPA admits that attempted "grass roots lobbying" is a crimes-Even EPA admits 
that grass roots lobbying is prohibited by the Act in its March 13 letter. EPA relies 
heavily on a 1989 OLC opinion in its argument that no one at EPA could possibly have 
violated the law. But the 1989 OLC opinion defines "grass roots lobbying" as 
"communications by executive officials directed to members of the public at large, or 
particular segments of the general public, intended to persuade them in turn to 
communicate with their elected representatives on some issue of concern to the 
Executive." 13 Op. ;Q'.L.C.361, 365 (1989) (Preliminary Print) (emphasis added). This 
OLC opinion refutes);the hf^n that only grass roots lobbying directed.at the general 
public violates the statute. ' The opinion also refutes EPA’s suggestion that the law only 
prohibits explicit requests to third parties to contact Members of Congress. Indeed, no 
respected authority supports that suggestion, and the language of the Act is to the 
contrary. Thus, any communication designed to persuade a particular segment of the 
general public to communicate with their elected representatives is prohibited.

The facts the Subcommittee knew prior to our first written request for 
information : (1) EPA officials used taxpayer funds to create non-public advocacy 
material strongly condemning pending regulatory reform legislation; (2) an objective 
reader would interpret these documents as a call to action, or in the words of one 
newspaper, "a call to arms;" (3) EPA used taxpayer funds to fax these documents to more 
than 150 grass roots lobbying organizations and industry groups that are active in 
lobbying Members of Congress on these legislative proposals; (4) most of the documents, 
including the strongest advocacy pieces, were not solicited; (5) the mass-faxing of these
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documents was carefully timed to coincide with important votes in the House of
Representatives; and (6) such action was consistent with a pattern of other EPA contacts
with grass roots lobbying organizations to defeat the reform legislation.

The admitted facts appear to constitute a violation of the Act. The concerted
EPA actions appear to fit the definition of prohibited grass roots lobbying precisely.
There may be even more direct evidence of intent, but the prima facie case is strong that
some EPA officials may have violated the criminal law. The Subcommittee has a duty to
find out if that is the case, and if so, how widespread the problem might be.

New evidence. The Subcommittee recently has obtained additional evidence
which suggests that the EPA lobbying activity may be unprecedented in its scope and
design. Part of this evidence is in the few documents EPA has produced, including
troubling memoranda on EPA’s "outreach activities on H.R. 9." Other evidence has
come from third parties. In short, there is further evidence that EPA’s lobbying activity
was not normal agency conduct as claimed. Administrator Browner states that she has
"personally emphasized . . . [the] imperative" that public officials "comply fully with both
the letter and spirit of the [Anti-Lobbying] Act," and "have provided for training of [her]
staff on these issues on repeated occasions." If that is true, then any violation of the
letter or spirit of the Act by EPA officials was not accidental.

More Unanswered Questions . EPA’s assurances that it was not attempting to
influence the legislative debate in its communications with outside lobbying organizations
and industry groups begs the question of what it was trying to do.

1. Why (fid ]^A create the lobbying materials?
2. Why did ^A' send the advocacy material out when it did?
3. Did ^A; think its advocacy material would be ignored by the grass roots

lobbying organ^tions?
4. Why (fed .EI^A^ send out its advocacy material if it thought it would be

ignored? '
5. Did EPA think that its advocacy material would help the lobbying groups

lobby more effectively?
6. Why did EPA want to make its views on pending legislation known to

industry groups that it regulates?
7. Was ]^A sending implied threats to industry groups that they better

support (or at least not oppose) EPA’s lobbying efforts?

Other arguments bv EPA about the Anti-Lobbving Act. The following responds
to other erroneous arguments by EPA that no one could possibly have violated the Act:

1. The Subcommittee rejects the notion that the Act does not prohibit any
lobbying activity as long as agency officials do not spend "significant" amounts of money
on such activities. The legislative history EPA cites for this proposition does not support
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such an interpretation. More to the point, the express terms of the Act could not be 
more clear on this matter. The Act begins: "[n]opart of the money appropriated by any 
enactment of Congress shall ...be used ...."If Congress wanted to ensure that no money 
would be spent on indirect lobbying activity, how could it have been more clear? As an 
aside, however, we wonder what amount of money EPA considers "significant." We also 
would liVe to know if this amount of money was spent on prohibited lobbying activity. In 
fact, this was one of the questions we posed that EPA refiised to answer. (Request 7.)
If EPA continues to withhold this information, GAO can conduct its own investigation 
into the amount of appropriated money that was spent by EPA officials on prohibited 

lobbying activities.

2. EPA is wrong that the Subcommittee is not entitled to information about 
meetings, conversations, and memoranda between EPA officials on (1) their plans to 
encourage outside parties to lobby Members of Congress, and (2) their plans to send 
advocacy material to outside lobbying organizations. The Anti-Lobbying Act is an intent 
crime, and such information is highly relevant to the officials’ intent

3. EPA’s reasons for engaging in questionable activity are not excuses under the 
law or justifications for refusing the Subcomnuttee relevant information. EPA claims (1) 
that it "conducted its ...outreach in the face of sweeping pending legislation," and (2) 
that it "did not have the opportunity to testify on significant portions of the ’Contract 
with America’ legislation." The Act permits many types of direct communications with 
Members of Congress, which EPA engaged in up until the day the House passed the 
regulatory reform legislation. There are no other exceptions for (1) sweeping legislation 

or (2) neglecting to testify.

4. Officials who, imply that our investigation was "undertaken lightly or for 
political purposes^ 4o hot know the facts. These same officials concluded at the onset of 
our investigation (hiore th^ a week before EPA provided us with any response) that no 
wrongdoing could ijpossibjyiihave occurred in mass-faxing the EPA advocacy documents to 
over 150 grass roots org^izations and industry groups on the eve of important votes in 
the House. That lekds us to think that they reached their conclusion without troubling 
to learn the facts. The Subcommittee has been extremely careful in its investigation and 
has attempted to obtain information through informal requests. Only when that effort 
failed did the Subcommittee pursue other means to obtain the information. The 
Subcommittee intends to uncover the facts before it comes to any firm conclusion.

Administrator Browner’s disrespect for the law. In her public statements and in 
letters to the Subcommittee, Administrator Browner has shown a shocking disrespect for 
the anti-lobbying laws, which she asserts prohibit almost nothing. The Subcommittee 
also is troubled by intemperate statements that the Administrator is "going to keep on 
doing what [she has] been doing." Such statements do not instill confidence that EPA 
takes the Subcommittee’s investigation seriously, and it provokes suspicion in the minds 

of citizens who have no choice but to conform their conduct to the law.
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questions for the record SUBMli lED .BY MR. SKAGGS 

White House Office
What criteria is used in 
determining 

makes^thts decisi'on’^ ls° there anybusiness" or poiitical/campaign purposes? Who makes this decision.independent oversight of this decision?
White. Hou.e officials -ch 3^.?^fn^di-SS^.s)

the Citation, thofefndvid" a^ or groups meetihg with the Presidertt or F.rst 
Lady, and the nature of the remarks.
Flowing the trip, the actual schedule of the trip an^ ^.^^^Jl'^nal^view detVrmihTs

off bv the aooropriate official with the White house Counsel s Office, Advance Office, Political Affairs Office, and White House OPetstions. Tne Deouw Assistant to the President for White House Operations approves and signs a lHP surnmary tor 
trips designated as 100% official.
Con-rhipss of the nature of the trip, certain individuals are designated as official

add\ion,"a travel -thorization form for eac^^tr^^^ prepared and signed by the Deputy Assisuant uO the PresidentOperations for each and, every trip.
The General Accounting Office (GAO) periodically reviews the Whitee.xoenses and trio summaries for the accounting ' anorooriate GAO has found tne’peithods in accounting tor travel exoenses lO be ap.

'ii'i./'

iffiriprial Assistar^ce to The President
How many of 'tije Office's requested 26 FTEs are assigned to the Council on Competitiveness^ How much are you requesting to fund these FTES?
There are no full-time staff dedicated to the Councii. Two oVUt^rlTamoum^f requested by the Office of the Vice President woulo cevote ^ subs.anttel arnoun;^o^ their duty hours (approximately 70 to 80 percent) lO supporting tfunding required is $86,000.

Please submit a complete list of regulatory proposals or other '"r^^ncn ^se Council on Competitiveness has been involved. What criteria does the Council usein choosing which cases to work on?
The Council is involved in a wide range of regulatory and cornpetit.veness i^^^^ Among the more significant are those described .n the at ached fact^^^^^^^ ana 

review under
press releases that discuss the Council ^ activities to ^^te. directed that the Council serve as the coordinating body for regulate y criteriaLLutive Orders 12291 and 12498. These executive orders also contain tne eme^ that the Office of Management and Budget (0MB) and the Council use ron.iiarinn<v and discussina regulatory policy.



I “e Council's recuiacory review activities involve worcng cicseiy with QMS in 
carrying out that agency's regulatory review procram. 'iNormaily, the items it 
considers are those that present difficult issues requiring Cabinet-ievel artention and 
particularly wnere there is a policy disagreement among agencies who have an 
interest 'n the recuiatory issues. The Council recently acted to coordinate activities 
during a 90-day regulatory review period for all Federal regulations. In requestina 
agencies to undertake this review, the President also established criteria to be used 
in evaluating regulations. The relevant executive orders and a coov of the 
President's memoranda are anached.

Please describe each regulatory proposal as it came before the Council or Its staff 
and then describe the position advocated by the Council or its staff regarding the 
regulation. Finally, please describe all changes in proposed regulations, as they were 
finalized, reflecting the comments of the Council and its staff.

The broad scope of this request would require by its literal terms a description of 
every proposed regulation reviewed by the 0MB since the inception of the Council 
in Its present form on Marc.h 31, 1989. Under the process established by Executive 
Orders 12291 and 12498, the Office of Information and Regulatory Affairs (OIRA) 
reviews approximately 2,200 regulations each year, although the figure reached 
2,w23 in 1991This request also encompasses various drafts of the regulations and 
a desc.'iption of positions take.n by various agencies during the review process. The 
process of identifying, gathering and reviewing these materials for release would 
impose an extraordinary burden on the limited staff resources of the Council and 
0MB. The Council would be happy to respond to particular questions about 
particular regulations that may be of interest to the subcommittee.

Please submit a copy of all written communications made by the Council or its staff 
to all departments and agencies on any of these proposals.

Council staff treguently meets with OIRA on regulator/ issues that are being 
cooroinated anc "hese meetings often involve interested agency staff. No detailed 
records are kept of ocmrnunications that occur on these occasions, particularly where 
oral deliberations afe ,in'\^plved. In addition, telephone conversations take place during 
the review process, and ho records are kept of routine communications of staff 
members.

1 nose written docume.nts that are generated in the course of deliberations on a 
regulatory issue are pre-decisional and deliberative in nature. Disclosure of these 
communications would inhibit the candor of those participating in the process and, 
as a consequence, injure the quality of agency decision making. Consistent with 
Administra'tion policy, these types of communications involving Cabinet-level bodies 
are not disclosed except in extraordinary circumstances. However, if the 
subcommittee has specific questions concerning particular regulatory issues, the 
Council will seek to provide responsive information.

For each of the regulatory cases that the Council has considered, please list all 
communications that the Council has received -- oral or written — from outside 
interests. Please provide the Committee a copy of any written materials received.

Council staff frequently meet with interests outside the government on regulatory 
issues that are being coordinated. No detailed records are kept of communications 
that occur on these occasions, particularly where oral deliberations are involved. In 
addition, telephone conversations take olace durino the review orocess and no
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I hose wrirter; coc-jments :ha: are generarec in 'he course of deliberations on -

c.rcumsTances. However, if the subconrimitiee has specific questions concerniria
particular regulatory issues, the Council will seek to provide responsive information^

When the Council reviews regulations and receives communications from outside
dockVt’‘^X"e^thrCmm^r'/"® communications included in the rulemaking
docket? If not why nSt? comments to the regulatory agency included in thi

emphasipd that the Council itself does not engage in rulemaking, 
hplno^ K Coordination of the Administration's review of regulatiof?s
-nd Executive Branch agencies and departments. The agencies
based statutory responsibility for making their decisions

decora that is oeveiopeo. me Council works with them to ensure 
- relevant provisions of the Administrative Procedure Act

-rp"inx/^i‘^ '^P*®.^snt:ng regulations. Where meetings with outside parties
-L- I *'‘^® '^'cs President's policy to be available to ail members

CounrM^^-pf^-r- •'T'T communicate with him or his staff on policy maners,
i^supd’bt rhp -rpnli“° ® ssency. This heios ensure that the rules

=cency are. cased on information and data olaced in the .-ule.making cocKet wnere requireo as of the date of promulgation. ^

0 ^ ay not invitej;^^resentalives from various agencies. Agency represe.ntatives 
ay not pe invited on some occasions simply because it would be inconvenient or 

inappropriate, mis practice is consistent with the general policy followed for ail 
meetings in the OtTica of the Vice Preside.nt.
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SUMMARY OF AND COMMENTS ON VICE PRESIDENT’S 
RESPONSE TO REPRESENTATIVE SKAGGS

On June 8,1992, Rep. Skagp wrote to the Vice President requesting more 

detailed responses to questions about the operation of the Council on 

Competitiveness than had previously been provided. Mr. Skaggs requested 

information with respect to respect eight ares of interest to his subcommittee. 

On August 3,1992, the Vice President’s Office, through the Counsel to the Vice 

President John L. Howard, responded by essentially rejectingthe validity of each 

and every request. A summary of and brief commentary on the letter follows.

BLOWOFP 1: REQUEST FOR COMPLETE LIST OF REGULATORY

PROPOSALS REVIEWED

Mr. Skaggs asked "for a complete list of regulations in which the Council 

or its staff, have, had significant involvement," noting that a Washington Post 

article had .quoted Council staff as saying that "‘council staff limit the

interventii^ to /ahout 60 cases a year, tending to choose those with major 

economic ithpact*"

VP Response: "[I]t seems unproductive to engage in debates over

propositions advanced by the media about the frequency and degree of Council 

involvement in agency regulation formulation. Moreover, the ftill list of 

regulations that were reviewed pursuant to Executive Order 12291 and 

coordinated by the Council can be obtained from the Office of Management and 

Budget docket. In any case, we hope our offer to provide additional information
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in reaponae to your particular questions about particular questions is a

reasonable accommodation to your interest in Council activities."

CO^IMENT: The request for a list of rulemakings in which the Council

was "significantly involved" was ignored, apparently because Mr. Skaggs did not

identify with particularity a rulemaking he was interested in. However,

subsequent responses indicate that "particularity" will not in itself suffice to

elicit information.

BLOWOFF 2: COMMUNICATIONS WITH OUTSIDE PARTIES

Mr. Skaggs asked for all written communications to the Council from

parties outside the Government, noting that the 1986 Gramm memo imposed on

OIRA the obligation to disclose such communications, and that FOIA case law

has established that the FOIA exemption for "predecisional" or "deliberative

process" memos did not cover communications from interested non-govemmental

persons.

yP Respopse: > The response was four-fold: (a) The disclosure

requirements o{ the Gramm Memo do not apply to the Office of the Vice
' ' i {

President ibr th% Council, (b) When the Council is engaged in reviewing

proposed a^hcy regulations it is not engaging in rulemaking but is rather

"assisting in the coordination of the Administration's review of regulations being

promulgated by Executive Branch agencies and departments" and thus is not

subject to any administrative or statutory requirements for disclosure that apply

to agencies involved in "rulemaking." (c) The July 14,1992 decision of the Court

of Appeals for the District of Columbia Circuit in New York v. Reilly legally

ratifies the Council’s coordinating and advisory role in the regulatory review

process, (d) Under the law, citizens have a greater legal access to non*
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governmental communications to agencies under the FOIA than a congressional 

committee because the separation of powers doctrine imposes greater restrictions 

on Congressional access to executive branch communications ("[T]he issue here 

is Congressional access to Executive Branch information, not access by the 

public to that information by the public under the FOIA. Also, our initial 

response indicated Executive Branch confidentiality interests are protected by 

reparation of powers principles, not the FOIA.")

COMMENT: The utilization of New York v. Reilly evidences the true 

purpose of this letter: to announce that it now has legal authority to challenge ^ 

any claim that Council interventions in agency decisionmaking, absent any 

congressional restriction to the contrary. Also, by its other reasons, it is setting 

up the alternate defense to pending and future court challenges that it is 

neither an "agency" when it is performing its regulatory review ftinctions nor is 

it engaged in the rulemaking process when its engages in review activities. This 

is directly contoary jto the holding in Meyers v. BusA, which is now on appeal 

before the D.C. Circuit, which held that the direct predecessor to the Council, 

Bush’s Co]^iss|9p' bn Regulatory Relief, was an "agency" subject to the FOIA. 

BLOWOPF-3:* WRITTEN COMMUNICATIONS FROM THE COUNCIL

Mr. Skaggs asked for copies of communications between the Council on its 

staff and agencies whose rules were under review, noting that existing case law 

makes its clear that FOIA-like exemptions are not applicable to Congressional 

requests for access to agency information because it has "a special right of access 

to privileged information not shared by others," quoting from Murphy v. Dept, 

of the Army a in FOIA case, and that statutory provisions, such as that in the
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Clean Air Act, require disclosure of all written communications during a

rulemaking proceeding.

VP Response: (a) Since the Council has not invoked any FOIA exemption

"a discussion of FOIA case law serves no useful purpose." Gi) The Clean Air Act

disclosure requirements don’t apply to the Council because it is not on "agency."

(c) The OIRA disclosure policy under the Gramm Memo is not applicable to the

Council; (d) The Supreme Court’s decision in U.S. v. Nixon cloaks such

communications as a matter of executive privilege.

COMMENT: (a), (b) and (c) are simply evasions of the issue raised and

have been addressed previously. U.S. v. Nixon, of course, is not authority for

such a withholding. The Court there specifically rejected any claim of

presidential executive privilege that "depends solely on the broad,

undifferentiated claim of public interest in the confidentiality of such

conversations ... Absent a claim of need to protect military, diplomatic or

sensitive national security secrets, we fmd it difficult to accept the argument

that eveh the very important interest in confidentiality of Presidential
■•i'" f

; jftnmTnunigf^nnsAjfljdiminiflhed by production of such materials." U.S. V. Nixon,

41S U.S. 683, 706 (1974). Moreover, the court made it clear that only

communications by the President himself to his closest advisors would be

covered by the constitutional privilege.

4: EXCLUSION OF THE RULEMAKING AGENCY FROM COUNCIL

MEE'TINGS WITH INTERES’TED PARTIES

Mr. Skaggs asked whether the Council invites agencies to meetings with

outside parties regarding rulemaking proceedings that are being conducted by

the particular agency, as is required by the Gramm Memo.
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VP Response: There is no legal requirement applicable to the Council to 

invite agencies to any its meetings with outside interested parties.

COMMENT: Again, the Council divorces itself from even the minimal 

openness requirements that OIRA has imposed on itself.

BLOWOFF 5. INCLUSION OF COUNCIL COMMUNICATIONS IN THE 

DOCKET

Mr. Skaggs asked whether communications h'om outside parties to the 

Council that contain factual matter, and Council policy comments on regulations 

under Council review are placed in agency rulemaking dockets.

VP Response: The Council is not an "agency'' and therefore does not

have to comply with disclosure requirements of E.O. 12291 or the 

Administrative Procedure Act.

COMMENT: The "non-agency" status of the Council has obviously become 

a critical aspect of the Council's defensive posture which can only be trumped

by legislation specifically defining it as an "agency" when it engages in
■ ■ V ' "

regulatory review activities.
’(.* .• «

BLOWOFf 6. AI4EGATIONS OF ILLEGAL AND UNETHICAL COOTUCT 

Mr. Skaggs asked for substantive comment on testimony by witnesses 

before his Subcommittee alleging that actions by former Council Executive 

Director Allan Hubbard violated conflict of interests rules, and that secret 

meetings held by the Council staff and representatives of regulated industries 

violates "the Administrative Procedure Act, the Clean Air Act, and the Executive 

Branch’s own commitments."

VP Response: The U.S. Office of Government Ethics, (OGE) cleared Mr. 

Hubbard of any wrongdoing.
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COMMENT: OGE did not actually rule on the propriety of Mr. Hubbard’s

conduct; it said that it never investigated the issue because it never had been

presented with "sufTident information" to engage in such an investigation. The

respotue does not address the question of the legality of secret meetings at all.

BLOWOFF 7: PARTICULAR QUESTIONS ABOUT PARTICULAR

ALLEGATIONS

Mr. Skaggs identified a "particular" interest in four types of regulations that

the Council had been specially involved with, i.e., Clean Air Act, Clean Water

Act, and Occupational Safety and Health Act, and the draft policy reviewed by

the Council involving the Secretary of Energy’s National Energy Policy, and

requested that the Vice President detail "(1) contacts with outside parties, (2)

descriptions of Council positions and their regulatory influence, and (3)

disclosure of written communications between the Council and rulemaking

agencies for each of the regulations identified."

VP Response; The question posed was not particular enough: "Although

you havejidentified four general sets of regulations or regulatory policy in which
yf‘ ' '

you are interested;, you have not indicated the questions you want answered

concerningrtihe items identified."

COMMENT: There is apparently no degree of particularity or specificity

that will meet the threshold for Council response.

BLOWOFF 8. STAFFING LEVEL OF THE COUNCIL

Mr. Skaggs asked for identification of full time staff on the Vice President's

staff who are devoted to Council regulatory review functions.

VP Response: Only the Executive Director, David McIntosh, and one

other full-time staffer devote time to regulatory review activities, and then only
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70«80% of their time is so devoted. Also, four other professional staff members 

were identified as having been "assigned" from other other agencies.

COMMENT: The $86,000 in salaries for the time devoted to Council work 

was the subject of recent work was the subject of recent House deftinding action. 

It may be noted that "assignees" from other agencies to the Vice President’s 

Office are paid fully by the assigning agency, as opposed to detailees who are 

paid, through reimbursements, by the agency to whom the people are detailed. 

In the most recent year for which statistics are available, FY 1988, the Vice 

President’s Office had 8 detailees and 37 assignees. The question may be raised 

how many detailees and assignees are currently on board, and whether in fact 

only 4 assignees do Council work.

it . i'lfi

V., ;
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June 8, 1992

The Honorable J. Danforth Quavle
The White House
1600 Pennsylvania Avenue
Washington, D.C. 20500

Dear Mr. Vice President:

hearing of the Subcommittee on Treasury, Postal
Service, and General Government on March 17,1992, the
Subco^i^tee submitted several questions for the record on my
beha— regarding the operations of the Co-uncil on
-SSfwhich you chair. Your office se.nt answers to
.hese^^ess-ions on April 29, 1992. Unfortunately, t.he answers
submiw..ed were in most respects not responsive or adecuate.

UisUi^g of Recrulations Reviewed

specific regulatoryproposals t.he Competitiveness Council has reviewed. The
response failed to provide this list. Instead, the
SubccTmittee was given "fact sheets and press releases" t.hat

selective issues "among" the "wide range of regulatory
Jf^Pe^^tiveness issues" handled by the Council. However,

'7 Competitiveness Council has told The
Washington Post (Jan. 9, 1992) that they operate uHdir a "no
diScloSdrS^o^ which they seek to prevent public
disclosure of their intervention in important federal

1°^ instancpe, in one case involving regulation of
delibS-atP^f discussed in the Post story. Council staff made a

decision not to publicize the Council's decisive
issue was a "political loser." Indeed, inthat Swory, you are said to "prefer that most of their 

interventions, like that on aircraft noise, leave no
" because, "in this town, especially, you don't

a??Ln? J out" (emphasis added). Given this, an
issues congressional oversight to only the selected

press releases and fact sheets would give Congress only an unacceptably partial and misleading oicture ofactivities. For t.hat reason, I againVe^fo^a 

regulations in which the Council or its
had significant involvement, not those where the

pSi? merely peripheral. Your staff told the
- council staff limit the interventions to about 50

tending to choose those with major economic
f;- e laentifying those cases should not be that difficult,

and .he Subcommittee has a right to this information
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Danfcrhh Quavle

Communications with Outside Parties

communications that the Council has
ccpiis o.-a!? l=Sin*foa°?ionr;eL°I?er?;o\”t^2L^°"

Council's reply stated that "Council staff 
frequently meet with interests outside the government on

"i- is Administration oolicy that 
>-nese types of communications are ncc disclosed."

however, is that it is not Administration, 
po.icy^o .reat communications from interiited parties on

confidential. To the contrary, the 
regulatory review under Executive Order 12291 

provide that "written materials received from 
employed ,by the Federal Government are made

iieviev ^ public." In the“Hiie of
-nvironmental Protection .Agency and any other 

Department or agency, requesting similar treatme.nt, the 
o 2 "oral communications- concerning.. .rules,

-®lephone calls, . . . wit.h persons who are not
3udce‘ ^°^®-^'"ent" (Office of Management and

Ac^ ^:^onal -Proceaures Concerning OIPA Reviews" at 2, 3 
(June 13, i9S'^) empnasis added).

"Pie-decisional" or "deliberative" process
requirements for communications with

documlJtJ*^ members of the public seek these
documents^^ N^CP Legal Defense Fund v^ s. Dept, of Justice,

^^PP- fl43 (D.D.C. 1985); Center for Auto Safetv v.
iSiiiiM 2"^® F. Supp. 739 (D.D.C. 1983). ThereTs no
S Council IS legally obliged to provide records
of ^hese communications to this subcommittee.

Description of Council Positions and Influence

^ description of the positions advocated bv the 
--S s^af. during each regulatory review a.nd the 

influence c. these positions on the final regulations. In
' k"" would impose an "extraordinary

over 6'ooQ^rP^u? require a description of each of the
Office of Management andsince the Council was established in March 1989. As 

noted above, your staff told ;^e Washinaton Post that the
lt'"2hou^Tno"''tl onFy about s5 regulations each year.
It shoj.d no. be an "extraordinary burden" to describe the
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Council's role in bhis limited number of regulations.

Disclosure of Written Communications from the Council

I asked for a copy of all written communications between the
Council or its staff and rulemaking agencies on regulatory

The reply was that these documents cannot be
disclosed because they are "pre-decisional and deliberative in
nature. '•

No court has ever withheld executive branch documents from
Congress on the basis of a deliberative process privilege.
Indeed, the Freedom of Information Act expressly provides that
the_deliberative process privilege that applies when a private
citizen see.ks certain federal documents "is not authority to
withhold from Congress." 5 U.S.C. sec. 522(d) (emphasis
added). It is well-recognized that Congress has "a special
right of access to privileged information not shared by
others." Murphv v. Dent, of the Armv, 612 F.2d 1151, 1155-56
(D.C. Cir. 1979.) This "special right" includes a
constitutional right of access to documents sought -i 
request. .n my

The Supreme Court addressed disclosure of "confidential
communications between a President and his close advisors" in
United States v. Nixon, 418 U.S. 683 (1974). The court held
that when a presidential claim of orivilege:

depends solely on the broad, undifferentiated claim of
public interest in the confidentiality of such conversations, a
confrontation^with other values arises. Absent a claim of need
^ protect military, diplomatic, or sensitive national security
secrets, ^ fimd ^ difficult to accent the argument that even

very important interest in confidentiality of Presidential
communications diminished bv production of such materials.

I^ at 706 (emphasis added). Under this precedent, because the
Council has made no claim that military, diplomatic, cr
national security secrets are at risk, disclosure of the
documents is clearly required.

The confidentiality claim is also inconsistent with explicit
statutory requirements and long-standing Administration

Clean Air Act, which has been a major focus of
Council intervention, expressly requires disclosure of "all
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other agencies" on clean air regulations 42 U.S.C. sec. 7607(d)(4)(B)(ii). There is no question that 
the Council is an "agency" subject to the Act's disclosure
30^^1991^"^^’ —88-3112 (D.D.C. Sept.

hich has responsibility for White House review for the Office 
of Management and Budget, "will make available . . . all 
wriwuen correspondence concerning the draft submitted for -eview_under Executive Order No. 12291 that is exc.hanoL * ’

acency head" (Office of Management and Budget, supra, at 3 (emphasis added)).

-^elusion of the Rulemakinc Acenev from Meetincs 
wjph Interested Parries

Council invites the rulemakinc agency to 
<=°^^cil staff and interested third parties, as 

during regulatory review under Executive Order 
tZZ.Z '^anageme.nt a.nd Budget, suora, at 3). The
-eply tiiat Council staff "mav or mav not invite 
representatives,.' from- various agencies" (emohasis added) — is

provides no explanation of the views of .he Cpuno|,| on participation by the rulemaking agency.

' i' • • •

Health and the Environment Subcommittee of 
the Committee cpn Energy and Commerce on November 14, 1991, EPA

Official had ev4r beeA 
r between Council staff and a regulated

S Council's regular intervention
in regulations implementing the Clean Air Act ep^ air-di«cfknowlelge that
such meetings have even happened" (transcript at 170^ This 
seems to contradict the Council's response Snd suggests that
reSulatS^v a policy of excluding at least certain
I^d meetings with outside interests.
I d appreciate your clarification of this issue.

of Council Communications in the Docket
Couni^'T'oi whether factual communications received by the
?ouncn nn regulations, and the policy comments of the
Council on these regulations, are included in the rulemaking
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docket. The Council's answer indicates that it does not add
these materials to the docket, because "the Council itself
does not engage in rulemaking."

In an op-ed published in The Washington Post on December 8,
1991, you stated that, "the President and I ... are elected
by the people," while "the iron triangle — special interest
groups, bureaucrats and Congressional staff — are elected by
nobody." You pointed out that "Congress enacts laws, and the
executive brancn . . . implements them." You then concluded
that "it IS entirely proper that these executive branch
functions be controlled by officials accountable to the voters
and by nobody else" (emphasis added). This "control" of
regulations by the Council necessarilv encaces the Counc''' 'n
the rulema.king process.

Your op-ec goes on to cite several instances of indisputable
regulator;/ action by the Council. For instance, you concede

"the council has attempted to bring balance to our
nation's 'wetlands' policy" by "putting the 'wet' back into
'wetlands'" — which is an overtly regulatory effort. You
assert that "some interest groups that didn't win evervthing
they wanted" in the 1990 Clean Air Act "are now pressurina the
regulator*/ process to achieve what they failed to cet in
Congress." You then reveal the Council's "determi.nation" to
intervene in t.his "regulatory process" in order to "protect the
carefully considered compromise." These examples certainly
demonstrate the Council's vigorous intervention in the
rulemaking process.

Ultimately, there is a basic logical inconsistency in the
position tnat the Council need not comply with disclosure
requirements because it is not engaged in rulemaking. The
Council's role is to "serve as the coordinating body for
regulatory review under Executive Order 12291." This
regulatory review under Executive Order 12291 is inherently
part of the rulemaking process. That is why officials at the
Office of Management and Budget who are engaged in such review
®ust follow detailed procedures for insuring that their
communications become part of the public record (see Office of
Management and Budget, supra). When the Council interjects
itself into this process, it is necessarily interjecting itself
into the regulatory process. Thus, like all others involved in
the rulema.'cing process, the Council has an obligation to adhere
to the rules for public disclosure that lie at the heart of our
administrative svstem.
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^anferrh Quayie

Allegations of Illegal and Unethical Conduct

The failure to reply fully and candidly to the Subcommittee's 
^T^®stions is particularly troubling*in light of the serious 
allegations of illegal and unethical conduct that have been

regarding the activities of the Competitiveness Council.

A., a hearing of the Health and the Environment S’ubccmmittee on 
December 10, 1991, experts on legal ethics commented on several 
instances of unethical conduct by the Council and its staff, 
i^rofessor Monroe rreedman of Hofstra Universitv, a former 
chai^an of the Committee on Professional Disciolinarv 
Standards and Procedures of the Federal Bar Association, and 
Professor Robert Aronson of the University of Washington, who 
IS the chair of the Professional Responsibility Section of the 
Association of American Law Schools, questioned the activities 
of Allan Hubbard, the former executive director of the Council, 
who participated in clean air rulemakings that directly 
affected an electric gtility company in"which he held stock and 
potentially affected a small chemical comoanv which he owned. 
Hubbard's actions were said to be ’’clearly subject to. criminal 
prosecution" (Hearings on Clean Air Act Implementation (Part 
2), supra, at 349 v;(testimony of Professor . Freedman) ) and "an 
unethical confjlict'-cf interest" (id. at 290 (testimenv of 
Professor .Aronsdn) ) .

At the same he^‘ri.n'4'V*i otiler legal experts challe.nge the legality 
of the secret m«atings held by Council staff and 
representatives -of■regulated industries. Professor Cass 
Sunstein of the University of Chicago, who drafted Executive 
Order 12291 for the Reagan Justice Department, testified that 

the Council is influencing rules on the basis of 
substantive presentations that are not disclosed to courts or 
the public, it is probably violating the Administrative 
^tocedures Act, the Clean Air Act, and the executive branch's 
own public commitments" (id. at 300). Likewise, Professor 
Robert Percival of the University of Maryland, testified that 
"the activities of the Competitiveness Council represent an 
unprecedented intrusion into agency decisionmaking that 
threatens to undermine principles of separation of powers and 
the open model of regularory decisionmaking embodied in the 
Administrative Procedures Act" (id. at 329) .

Professor Freedman characterized your own role in the decision 
to kill an EPA proposal to recycle newspapers as "t.he common 
alley cat breed of conflict of interest*," because.of vour 
personal holdings in newspaper companies and a vircin*oaper
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mill (id. at 332). Professor Aronson agreed (id.).

These allegations are serious and substantial. They demand
full investigation by this Subcommittee as part of its
responsibility to insure that duly appropriated funds are
properly expended. Unfortunately, you have failed to respond
in a manner that permits the Subcommittee to conduct this* vital
investigation.

Particular Questions about Particular Peculations

whtle not answering my original questions,' the Council did
a willingness to provide additional information *in

response to "particular cuestions about particular
regulations." At this ti.me I am able to identify a
"particular" interest in the following four types of
regulations: (l) the regulations reviewed by the Council under

Clean Air Act; (2) the regulations reviewed by the Council
under the Clean Water Act; (3) the regulations reviewed by the
Council under the Occupatio.nal Health and Safety Act; and (4)
the draft policy reviewed by the Council involving the
Secretary of Energy's proposed National Energy Policy.

In addition, I request again that you fully answer my inquiries
regarding (i) contacts with outside parties, (2) descriptions
of council positions and their regulatory influence, and (3)
disclosure of written communications between the Council and
rulemaking agencies for each of the regulations identified in
the preceding paragraph. I would also like full answers to my
<5^®stions regarding (1) listing of regulations reviewed by the
Council and (2) exclusion of rulemaking agencies from Council
meetings. I would also appreciate a response to the points I
have raised regarding the rulemaking role of the Council.

The Supreme Court has recognized:

The power of the Congress to conduct investigations is inherent
in the legislative process. That power is broadIt
encompasses inquiries concerning the administration of existing
law-. ... It comprehends probes into departments of the
rederal Government to expose corruption, inefficiency, or
waste.
Watkins v. United' states, 254 U.S. 173, 137 (1957) (emphasis
added) .
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The matters raised in this letter are of utmost importance to 
the integrity of the regulatory process. I would greatly 
appreciate more candid and thorough responses to the questions 
I have raised- Please respond no later than June 22, 1992.

ThanJc you in advance for your attention to this request.

Sincerely yours,

David E. Ska^^s"^"^

DESrjml
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July 10, 1992

The Honorable J. Danforth Quayle
The White House
1600 Pennsylvania Avenue
Washington, D.C. 20500

Dear Mr. Vice President:

On Wednesday, July 8, 1992, I had the privilege of debating Mr.
David McIntosh, Executive Director of your Council on
Competitiveness, on WAMU's Diane Rehm show.

During the course of the discussion, Mr. McIntosh referred to
the Council's "six" staff members. This puzzled me because in
response to a question about the Council's staffing level I
submitted for the record when the Appropriations Subcommittee
on Treasury, Postal Service and General Government held
hearings on the Executive Office of the President fiscal year
1993 budget request, your office responded that, "There are no
full-time staff dedicated to the Council. Two of the
twenty-six FTEs requested by the Office of tbe Vice President
would devote a sxibstantial amount of their duty hours
(approximately 70,^ta 80 percent) to supporting the Council.
The funding required is $86,000."

■■I'" " r. .

There is an aj^parqnb' contradiction between what Mr. McIntosh
said on Wednesday %ind what was represented to the Committee
earlier this year,

I would greatly appreciate your clarification of the actual
staffing level of the Council on Competitiveness, including all
full-time staff members, all part-time staff members, and all
staff members who have been detailed from other Executive
agencies or offices.

I would also appreciate a response to my June 8, 1992 letter,
requesting full responses to questions submitted to your office
during the appropriations hearing.

Thank you in advance for your attention to these requests.

Sincerely yours.

David E. Skaggs
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wOFFICE OF THE VICE PRESIDENT
WASHINGTON

August 3, 1992

The Honorable David E. Skaggs 
Subcommittee on Treasury, Postal Service 

and General Government 
Committee on Appropriations 
U.S. House of Representatives 
Washington, DC 20515

Dear Congressman Skaggs:

This responds to your letters to the Vice President 
concerning the President's Council on Competitiveness and 
questions you have raised about information we provided to you in 
earlier inquiries. We have attempted to respond to your 
(^estions according to the categories of issues you have 
identified as needing additional explanation.

Complete List of Regulatory Proposals Reviewed

In connection With your criticism that we did not furnish a 
"complete list" of all regulations in which the Council has been 
involved, you have,cited an article in The -Washington Post and 
rely upon the newspaper as authority for your proposition that 
Council staff hp(S'influenced the outcome of certain regulations 
without lea^Vj^ng "fingerprints" on the regulatory process. 
According to the riewspaper, interventions by staff are limited to 
about 50 ca^es ay^Vear. Thus, the article also serves as the 
basis for ydur vidw that providing a complete list of regulations 
in which the^',COuncil or its staff had "significant involvement" 
should not be that difficult. The same argument is applied to 
disclosure of what positions were advocated by the Council or its 
staff during each regulatory review and how these positions 
influenced the final regulation.

Although the cited article did contain a conclusion 
containing the number of "interventions" you have referenced, the 
Vice President also declined to provide a specific number. Under 
the circumstances, it seems unproductive to engage in debates 
over propositions advanced by the media about the frequency and 
degree of Council involvement in agency regulation-formulation. 
Moreover, the full list of regulations that were reviewed 
pursuant to Executive Order 12291 and coordinated by the Council 
can be obtained from the Office of Management and Budget docket.

In any case, we hope our offer to provide additional 
information in response to your particular questions about



particular regulations is a reasonable accommodation to your
interest in Council activities.

In an additional attempt to be responsive to your request,
we are enclosing a letter that was sent to Chairman Conyers of
the Committee on Government Operations identifying some of the
regulatory issues in which the Council participated. We are also
furnishing you a letter from the Office of White House Counsel to
Chairman Waxman of the House Committee on Energy and Commerce.
That letter addresses certain conflict of interest allegations
concerning Council activities of Allan B. Hubbard, former
Executive Director.

Communications with Outside Parties

You again request details of communications that the Council
had with outside parties on regulatory matters and ask for copies
of all written communications received from these parties. You
maintain that it is not Administration policy to treat
communications from interested parties as confidential; that this
is so because Executive Order 12291 specifically provides that
such written materials will be made available for review by the
public. You point out, as well, that when EPA rules are
involved, even oral communications concerning rules are available
for review when made by persons who are not Federal employees.
Finally, you have cited two Federal district court decisions from
the District of Columbia for the proposition that there is no
"pre-decisional" or "deliberative” process exception to
disclosure requirements for communications with interested third
parties when members of the public seek these documents.

"
It is doftect that communications from outside parties

concerning rti'lemakipgs are made available to the public as part 
of the Offic,^ of/.^format ion and Regulatory Affairs (OIRA) review
policy under Executive Order 12291. However, that policy applies
to OIRA revidW and not the Office of the Vice President or the
Council. In any event, the Council's activities in the
regulatory arena are fully consistent with those provisions. As
we emphasized in our earlier response, the Council itself does
not engage in rulemaking as part of its participation in the
regulatory review process. Instead, it assists in the
coordination of the Administration's review of regulations being
promulgated by Executive Branch agencies and departments. As
required by statute, agencies and departments remain responsible
for making their decisions based upon the record that is
developed. Whether the rules pertain to EPA or another agency.
Council staff assist the agencies to ensure that the rules issued
are based on information placed in the rulemaking docket and not

^ NAACP Legal Defense Fund v. U.S. Deo't of Justice, 612 F.
Supp. 1143 (D.D.C. 1985); Center for Auto Safety v. Dep't of
Justice. 576 F. Supp. 739 (D.D.C. 1983).



based on information presented only to the Council staff or its 
members.

The process of Council participation in agency rulemaking 
was recently examined by the D.C. Circuit of the U.S. Court of 
Appeals in State of New York and State of Florida v. EPA. et. al. 
^uly 14, 1992). The plaintiffs had claimed that EPA acted 
improperly in relying on the opinion of the Council rather than 
exercising its own expertise. The court held, however, that the 
Council's role was appropriate and clearly rejected the 
plaintiffs' contentions that Council involvement somehow tainted 
the rulemaking process: "(t)he fact that EPA reevaluated its 
conclusions in light of the Council's advice... does not mean that 
EPA failed to exercise its own expertise in promulgating the 
final rule."

You have stated that there is no "pre-decisional" or 
"deliberative" process exception to disclosure requirements 
concerning government communications with outside parties when 
members of the public seek these documents. However, the issue 
here is Congressional access to Executive Branch information, not 
access by the public to that information under the FOIA. Also, 
our initial response indicated Executive Branch confidentiality 
interests that are protected by separation of powers principles, 
not the FOIA. For these reasons, we believe the FOIA is 
irrelevant to this discussion.

Requiring disclosure of all communications received by the 
Council from outside the government during the regulatory review 
process would substantially impair the ability of the President 
and his principal advisors to receive confidential advice from 
private cit'i2jens. Again, this does not mean that we would not 
respond to atty particular questions you have concerning the 
Council's rc^ie coordinating specified regulations.

Disclosure of Written ('’nmiminications from the Council

You have repeated your request for a copy of all written 
communications between the Council or its staff and rulemaking 
agencies on regulatory matters. You have again contended that 
these records cannot be withheld even if they are pre-decisional 
and deliberative in character. You note that the FOIA 
specifically provides that the deliberative process privilege 
applicable when a citizen seeks agency records is not authority 
to withhold information from Congress. However, no exemption 
under the FOIA is invoked as authority to deny records you have 
reguested so a discussion of FOIA case law serves no useful 
purpose.

Citing provisions of the Clean Air Act does not strengthen 
the argument that Council records of communications must be 
placed in the public docket in the course of rulemaking.
Although the Clear Air Act, as amended, provides by section



307(d)(4)(B)(ii) and EPA policy that agency comments be placed in
the public docket, EPA does not consider various White House
components and entities "agencies" for purposes of that section.
As we have noted previously, whatever policy may be followed by
OIRA does not necessarily extend to White House components or
bind those components as Administration policy.

Requiring disclosure of all written communications by the
Council or its staff would severely encroach upon the President's
constitutional authority to protect the confidentiality of
Executive Branch deliberations. A unanimous Supreme Court in
United States v. Nixon. 418 U.S. 683, 708 (1974) found that the
deliberative process privilege is "fundamental to the operation
of Government and inextricably rooted in the separation of powers
under the Constitution." The Court recognized that "[a]
President and those who assist him must be free to explore
alternatives in the process of shaping policies and making
decisions and to do so in a way many would be unwilling to
express except privately." Ibid.

Exclusion of the Rulemaking Aaencv from Council Meetings
with Interested Parties

You have noted that EPA officials have testified that "no
EPA air official had ever been invited to a meeting between
Council staff and a regulated industry." That observation is not
true; moreover, it is irrelevant because there is no legal
requirement that agencies or particular agency employees be
invited to meetings between outside parties and the Council.

Inclusion of Council Communications in the Docket

You have'pointed to an "op-ed" piece in The Washington Post
by the Vice President describing Council involvement in
coordination-of rifei^ulations. In your view, this points out a
"basic logicaij,, inconsistency" in the Council's position that it
need not comply^with disclosure requirements under E.O. 12291.
There is no logical inconsistency between Council participation
in the process as coordinator of Administration policy and not
applying Administrative Procedures Act requirements applicable to
communications between "agencies" and outside parties to that
participation. The Council is not an "agency" and, therefore,
the APA and E.O. 12291 procedures are not applicable.

Allegations of Illegal and Unethical Conduct

Your letter indicates particular concern about non­
responsiveness in light of what you have characterized as
"serious allegations of illegal and unethical conduct" that have
been raised about Mr. Hubbard and staff of the Competitiveness
Council. The foundation for these allegations is apparently
testimony by certain persons before your subcommittee.



Those who testified before the subcommittee—not one of 
which could claim experience with Federal ethics statutes—were 
able to postulate violations of criminal law without having 
conducted any inquiry concerning the underlying facts giving rise 
to the alleged violations. Simply put, they were building 
theoretical cases based on hypothetical facts. Moreover, these 
witnesses had no authority to conclude that a criminal law may 
have been violated.

The U.S. Office of Government Ethics (OGE), the very agency 
with authority to provide guidance on Executive Branch ethics 
laws, concluded that the Office had not investigated Mr. 
Hubbard's activities nor asked anyone else to do so, either 
before or after the issuance of his waiver, because OGE "had no 
reason to question his activities before it was issued nor have 
we seen or heard sufficient information that would lead us to 
believe that he has engaged in any prohibited activities since 
its issuance." In reference to comments by one of the witnesses 
and the allegations concerning Mr. Hubbard, the Director of OGE 
noted:

Before an individual's reputation is sullied by 
accusations of criminal conduct, great care should 
be exercised to ascertain the pertinent facts and 
apply them to the applicable statute with an 
understanding of the letter and spirit of the law. 
Unfortunately, these time-honored principles have 
been violated in Mr. Hubbard's case. 

y-.'
We are enclosing a copy of OGE's letter containing the above 

commentary. /' "
If:

Particular! Questions about Particular Allegations
We hope thil’^additional explanation of our position is 

responsive ta, your request for further information on Council 
activities. Although you have identified four general sets of 
regulations or regulatory policy in which you are interested, you 
have not indicated the questions you want answered concerning the 
items identified. As in the past, we are prepared to work with 
you concerning reasonable requests for information involving 
specific questions on the Administration's position on specific 
regulations that were coordinated by the Council as part of the 
rulemaking process.

Staffing Level of the Council

In a separate letter, you have requested clarification of 
the staffing level of the Council. Your questions for the record 
in connection with appropriations requests for the Executive 
Office of the President included an inquiry regarding how many of 
the Office of the Vice President's requested 26 FTEs were



assigned to the Council and how much we were requesting to fund
the FTEs. We responded;

There are no full-time staff dedicated to the
Council. Two of the twenty-six FTEs
requested by the Office of the Vice President
would devote a substantial amount of their
duty hours (approximately 70 to 80 percent)
to support the Council. The funding is
$86,000.

The Council has six members, the Secretary of the Treasury,
the Attorney General, the Secretary of Commerce, the Director of
the Office of Management and Budget, the Chairman of the Council
of Economic Advisers, and the Chief of Staff to the President as
an ex officio member. The Vice President is Chairman of the
Council.

The Council is currently supported by a staff, headed by an
Executive Director, David McIntosh. Mr. McIntosh and another
full-time staff member paid from the Executive Office of the
President, Office of the Vice President, appropriation devote
approximately 70 to 80 percent of their duty hours to Council- 
related functions.

Four professional staff members who assist the Council by
performing functions related to the mission of their agencies are
currently assigned full-time from other agencies. Two of the
staff members are ^rom the Department of Health and Human
Services and provide assistance with health care and
biotechnology ii^sues, and another from the Department of
Education assists with issues relating to that agency; the fcpurth
staff membe^f'is from the Department of Justice and assists with
legal, environmental and regulatory matters. The Council also
receives secretarial assistance and support services from
employees assigned to the Office of the Vice President.

We hope this information is responsive to your questions
about Council staff.

./ohi L. Howard
Counsel to the Vice President

Enclosures
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loaed that Ita result waa unanimoua, 
overwhelmingly approved tonight, 
hope It la a atep In the right dlrec- 

^n. We hope that it la a atep to bring 
the partlea to the negotiating Uble, 
which we all want, once the violence 
ceaaea and -International borders are 
recognized.

HOW MANY TIMES DID CLINTON 
Am) BUSH RAISE TAXES?

(Mr. JONES of Georgia aaked and 
waa given permlaalon to address the 
House for 1 minute and to revise and 
extend his remarks and Include extra­
neous matter.)

Mr. JONES of Georgia. Mr. Speaker, 
there’s an Interesting column In this 
morning’s Post called “Anatomy of a 
Smear.” Why. Just yesterday a Member 
from the Republican side attacked 
Governor Clinton for raising taxes In 
Arkansas 128 times.

I imagine we’ll be hearing that num­
ber a lot next week down In Houston. A 
whole lot. But. there’s one big problem 
with that—It Just ain’t so.

A fair accounting shows 55 to 69 reve­
nue increases In 11 years, 7 of which 
have expired, and 48. I repeat'48, tax 
cuts.

Now, by the Bush campaigns' means 
of reckoning, the President himself has 

taxes 133 times In just 4 years, 
when you hear this mlslnforma- 

m coming from the G.O.P. conven- 
Uon, consider the source, and then Just 
switch the channel to Murphy Brown.

[From the Washington Post] 
AMATOMT OF A SlfBAR 
(By Michael Kinsley)

HOW MAJOr TMSS Dm CLINTON—AND BUSH—
raisxtaxxs?

MassachnsetU Oov. WlUlam Weld reput­
edly referred to the 43 tax Incream Clinton 
signed during 11 years as governor.—USA 
Today .

_of reel

Uon of number 74 (a 35-cent tax Increase per 
gallon on "light wine’’). "Tax Increase" 
number 93 Is a n per-convictlon court costs 
fee Imposed on criminals. One dollar, and the 
Bushlee are complalnlngl These people are 
supposed to be tough on crlmeT 

Item number 4S Is a 1967 law lengthening 
the season for dog racing. This Is apparently 
a "tax Increase" on the theory that a longer 
season Increases sute gambling tax reve- 
nuea Other supposed tax increases either 
never actually took effect (number 71) or re­
placed another tax of equal else (number 117). 
A fuel tax Increase U counted as two because 
It applies to both gasoline and diesel. A gen­
eral boose tax Increase weighs In at five If 
yon count such categories as wine coolers 
separately—as they do.

Dick Alexander, an Arkansas law professor 
working for the ClUiton campaign, figures a 
true count would be 66 or SO Increases In var­
ious taxes and fees while Clinton was gov­
ernor,, depending on how you figure. He even 
Includes 10 tpe Republicans somehow over­
looked.

But In the real world, as opposed to Repub­
lican propaganda fantasies, taxes go down, 
too. Alexander has produced a list of 48 tax 
cuts during Clinton’s governorship. These in­
clude such George Bush favorites as tax 
breaks for enterprise sones and capital gains. 
They also include a general cut last year 
that reduced or eliminated Income taxes on 
374.000 low-income Arkansas clUzens. Since 
seven of Clinton's 56 (or 59) tax Increases 
have expired or been repealed, the actual 
number of tax “Increases" and the number of 
tax "cuts’ are about equal. If you care.

Arkansas U a very low-tax sUte. It ranks 
49th In per caplU state and local , taxes and 
60th In per capita expenditures. E^ren meas­
uring taxes as a share of personal Income, 
Arkansas ranks 47th.

A “Fsetsheet” put out by the Bush-Quayle 
oofnmlttee augmenu the "138 tax Increases” 
canard with the assertion that; "Taxes are 
3397.1 million higher on an annual basis than 
when Clinton took office." This figure re­
flects InOsUon and growth as well as real 
tkx Increases. By the same moronic calculus, 
federal taxes are 3478.4 billion higher than 
when Ronald Reagan and George Bush took 
office.

In fact,, the absurdity of this whole count-

negotiating arms control with the Soviets: 
"Trust, but verify."

Bill (Blnton as governor of ArksInM raised . the-taxes exercise Is Illustrated by applying 
taxes something like 128 dUferen^’tlmes.-y^, .;(t to George Bush’s tenure as president. Just 

---- - V' ^one tax Increase? Forget It. The notoriousDan Qnayle 
Well, take taxes. We’re mad a^ OMrge 

Bush because he raised taxes once. Bui Clin­
ton has signed 121 tax Increases. A hundred 
and twenty-onel—Rep. Newt Gingrich 

Like Joe McCarthy counting communists 
In the sute Department, Republicans have 
had a hard time deciding exactly how many 
tax Increases to accuse BUI Clinton of. They 
have settled on the number 138, and the 
Busb-Quayle campaign has Issued a list.

The exact number of tax Increases In Ar­
kansas while Clinton was governor Is a 
meaningless question In any event, but the 
Republicans obviously think It’s a uUlng 
point. As McCarthy understood, a number 
lends phony precision that gives weight to 
the general Indictment—In this case, that 
Clinton Is a "tax raiser.” So the accuracy of 
the number Is Important, not for what It 
says about Clinton but for what It says about 
Bush. Bush baa decided to campaign on the 

of "trust.” Bear with me while we 
the "128 tax Increases." and see if 

^u can trust George Bush.
The Bush-Quayle list Is hUarlonsly shoddy. 

My favonu lUms are three (numbers 31. 86 
and 91). which aren’t lUms at all. ’They are 
Just places where the description of an al­
lege tax Increase took more than one line. 
Similarly, number 78 Is a verbatim repetl-

^^Bosh. B

ib'

1990 tax Increase was 73 separaw increases 
And Bush signed tax bUls In 1969 and 1991 as 
well, each one with multiple provisions. Who 
can forget his decision In 1989 to "llnUt non- 
recognlUon treatment when securities are 
received In certain Section 351 trans­
actions"? That one was a 31.4 billion tax In­
crease over five years.

There have been doiens of federal excise 
tax Increases during Bush’s reign. For exam­
ple. In 1990 he Imposed a two-stage tax In­
crease on both small and large cigars—dis­
tinct categories In the sutute. By the Bush- 
Quayle rules, that counts as four separate 
tax increases.

Overall, by my count using his rules. Bush 
has raised taxes 133 times—more often In 
Just four years than Clinton did In 11. And 
that doesn't even Include Increased fees (or 
government services such as NaUonal Parks. 
Nor does it Include criminal fines.

Every day the Busb-Quayle machine puts 
out stuff like this malarkey about "128 tax 
Increases." and every day Republican sound­
bite artists (an out to spread the word. The 
Cllnton-Oore machine 1s no less efficient, 
but 1 believe It Is less dishonest. If anyone 
has a counterexample. I would like to hear of 
It. Meanwhile, when Bush talks of "trust." I 
am reminded of Reagan's old mantra about

QUAYLE THUMBS NOSE AT 
(X)NGRESS

(Mr. SKAGGS asked and waa given 
permlsalon to address the House (or 1 
minute and to revise and extend his re­
marks and ln(dude extraneous matter.)

Mr. SKAGGS. Mr. Speaker, the 
Quayle Council has done It again. The 
Council, in Its Imperial style, has 
thumbed Its nose at Congress and said 
quite clearly. “We don’t care, we don’t 
have to—we’re the Quayle Council."

For more than 3 months I waited for 
a response to questions submitted to 
the Council at an appropriations hear­
ing on Its budget. Basic questions 
about who staffs the Council, how they 
operate, and what regulations they re­
view. The response I got back last week 
was nothing more than artfully written 
bunk—In short, they said, "Congress, 
what we do Is none of your business, 
and we won’t cooperate.”

Why does the (kiuncll Insist on keep­
ing its actions and operations secret? 
Because they know that if the Amer­
ican people knew how the Council gives 
special breaks to corporate contribu­
tors and political allies, the American 
people Just would not stand for it. This 
Is exactly the kind of thing that breeds 
distrust and disgust with Government.

The Senate will soon vote on whether 
to eliminate funds for the Council. 
Congress has no business spending ^x- 
payer dollars to fund a secret agency 
that’s totally unaccountable to the, 
American public. We should put this 
rogue operation out of business.

At this Ume. I am InserUng Into the 
Re(X)rd a copy of my letter to Vice 
President Quaylb. the response, and a 
staff analysis of how far It falls short.

HOUSE or RxPBiaxNTA’nvxa.
WailUngton, DC. June 1.1992. 

Hon. J. Danforth quayle.
The White House, J600 Pennsylvania Ave.-, 

Washington, DC.
DEAR MR. VICE PREsroENT; After the hear­

ing of the Bttbcommlttee on Treasury, Postal 
Servloe. and General Government on March 
17,1993. the Subcommittee submitted several 
questions for the record on my behalf regard­
ing the operauons of the Connell on Com- 
peUUveness. which you chair. Your om^ 
sent answers to those qnesUons on AprU 39, 
1992. Unfortunately, the answers submitted 
were in most respects not responsive or ade­
quate. _____

USn.NO OP RE0ULATON3 REVIEWED 
I asked for a “complete list" of the specific 

regulatory proposals the CompotltlwoM 
Connell has reviewed. The response ttUed to 
provide this lUt. Instead, the Subcon^ttee 
was given “fact sheets and press relei^ 
that describe selecUve Issues “among the 
“wide range of regulatory and eompeUtive- 
nass issuos’’ bandied by the Connell. How 
ever, the staff to the CompoUUvoneas Cou 
cU has told The Washington Post (Jan. i. 
1992) that they operate under a "no ^er- 
prlnts" policy, under which they seekte pre­
vent public disclosure of their InteiwUon 
In Important federal regulations. F« In­
stance, In one case involving regulation of 
airline noise discussed In the Post story, 
Connell sUff made a deliberate decUlon not
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to publlclia the CouncU'a decisive role be­
cause the Issue was a "political loser." In­
deed. In that story, you are eald to "prefer 
that most of their Interventions, like that on 
aircraft noise, leave no fingerprints,” be­
cause. "in this town, especially, you don't 
want that to come out" (emphasis added). 
Given this, an attempt to limit congres­
sional oversight to only the selected Issnee 
disclosed In press releases and fact sheets 
would give Congress only an unacceptably 
partial and misleading picture of the Coon-
cll's activities. For that reason, I again ask 
for a complete list of the regulations In 
which the ConncU or lu staff have had sig­
nificant Involvement, not those where the 
Involvement has been merely peripheral. 
Your staff told the Post that “council staff 
limit the IntervenUons to about 60 cases a 
year, tending to choose those with major 
economic Impact." Identifying those cases 
should not be that dltdcnlt. and the Sub­
committee has a right to this Information.

COMMUNICATIONS WITH OUTSIDK PARTIES
I also asked for deUUs of communications 

that the Council has received from outside 
parties on regulatory matters and for copies 
of all written communlcaUons received (Tom 
these parties. The CouncU'a reply stated that 
“CouncU staff frequently meet with Interests 
outside the government on regulatory Is­
sues." but that "It Is Administration policy 
that these types of communications are not 
disclosed.”

My understanding, however. Is that It Is 
not Administration poUcy to treat commu­
nications from Interested parties on regu­
latory matters as confidential. To the con­
trary, the procedures for regulatory review 
under Executive Order 13291 specifically pro­
vide that “written materials received from 
anyone not employed by the Federal Govern­
ment are made available * * * /or revleto ou 
the public." In the case of rules from the En­
vironmental Protection Agency and any 
other Department or agency requesting simi­
lar treatment, the disclosure extends to 
"oral communications concerning . . . ruje^ 
e.g. meetings, teleidione calls. * * ■ with p^ 
sons who are not employees of tbSi Federal 
Government" (Office of Managen^t; dnd 
Budget. “Additional Procedures Concerning 
OIRA Reviews" at 3. 3 (Jun« 13^ 1986) empha­
sis added).

There Is no "pre-deoUloniia'" or "deltDeia- 
tlve" process exception to dl^osure fij^ire- 
ments for communications !wlth latiUmtsd 
third partlss when members of |hs public 
seek these documents. SAACP^Legal Defense 
Fund V. U.S. DepL of Justice, tXi F. Supp. 1143 
(DX).C. 1988); Center for Auto Safety v. Dept, of 
Justice, 676 F. Supp. 739 (O.D.0.1983). Thsrs 1s 
no question that the ConncU is legally 
obliged to provide records of these commu­
nications to this subcommittee.

DE8(3UFTI0N OF COUNCIL POSmONS AND 
DirLUENCS

I asked for a description of the positions 
advocated by the Council or Its staff during 
each regulatory review and the tnOuence of 
these positions on the final regulations. In 
response. I was told that this would impose 
an "extraordinary burden." because It would 
require a descrlpUon of each of the over 6,000 
regulations reviewed by the Office of Man­
agement and Budget elnce the Council was 
established In March 1969. As noted above, 
your staff told The Washington Post that the 
CouncU examines In detaU only about 60 reg­
ulations each year. It should not be an "ex­
traordinary burden" to describe the Coun­
cil's role In this limited number of regula­
tions.

DISCLOSURE or WRITTEN COMMUNlCA'nONS 
FROM THE COUNCIL

I asked for a copy of all written commu­
nications between the Council or Its staff

and rulemaking agencies on regulatory mat­
ters. The reply was that these documents 
cannot be disclosed because they are "pre-
declslonal and deliberative In nature."

No court has ever withheld executive 
branch documents from Congress on the 
basis of a dellbsratlve process prlvllegs. in­
deed. the Freedom of Information Act ex­
pressly provides that the deliberative process 
privilege that applies when a private cltlMn 
seeks certain federal documents "Is not au­
thority to withhold from Congress.” 6 U.S.C. 
sec. 533(d) (emphasU added). It U wsll-reoog-
nlxed that Congress has “a special right of 
access to privileged Information not shared 
by others." Murphy v. Depf. of the Army, 613 
F.3d 1151, 1166-66 (D.C. Clr. 1979.) ThU “spe­
cial right" Includes a constltuUonal right of
access to documenta sought In my request.

Ths Supreme Court addressed disclosure of 
“confidential communications between a 
President and his close advisors” In United 
States V. Nison, 418 U.S. 683 (1974). The court 
held that when a presidential claim of privi­
lege: depends solsly on ths broad, nndlffsren-
tlated claim of pnbUc interest In the con­
fidentiality of such conversations, a con­
frontation with other values arises. Absent a 
claim of need to protect mUUary, diplomatic, or 
sensitive national security secrets, ue find it dif­
ficult to accept the argument that even the very 
important interest In con/htenttotlty of Presi­
dential communications is diminished. by pro­
duction of such materials. Id. at 706 (emphasis 
added). Under this precedent, because the 
Council has mads no claim that military. 
dlplomaUc. or naUonal security secrets are 
at risk, disclosure of the documents Is clear­
ly required.

The confidentiality claim Is also Inconsist­
ent with explicit statutory requirements and 
Iqng-standl^ Administration pracUce. The 
Clean Air Act, which has bsen a major focus 
of Council Intervention, expressly requires 
disclosure of “all written comments by other 
agencies” on clean air regulations. 42 U.S.C. 
sec. 7607(dK4XBKll). There Is no question 
that the Council Is an “agency” subject to 
the Act's disclosure requirements. Meyer e. 
Bush, Civ. No. 86-31U (D.D.C. Bept. 30. 1991).

In addition. Administration procedures 
speclflcally provide that the Office of Infor­
mation and Regulatory Affairs (OIRA), 
which has responsibility for White House re­
view for the Offlee of Management and Budg­
et. “wUl make available • • • aU written 
correspondence concerning the draft submit­
ted for •• • review under Executive Order 
No. 12391 that Is exchanged between OIRA and 
the agency head" (Office of Management and 
Budget, supra, at 3 (emphasis addsd)).
EXCLUSION or THE RULEMAPNO AOENCT FROM 

MEETINOS WITH INTERESTED PARTIES
I asked whether the Council Invites the 

rulemaking agency to meetings between 
(TouncU staff and Interested third parties, as 
Is required during regulatory review under 
ExecuUve Order 12291 (Office of Management 
and Budget, supra, at 3). Ths reply—that 
Council staff "moy or may not Invite rep­
resentatives from various agencies" (empha­
sis added)—Is not especially Informative. It 
provides no explanation of the views of the 
Council on participation by the rulemaking 
agency.

At a bearing of the Health and the Envi­
ronment Subcommittee of the Committee on 
energy and Commerce on November 14. 1991, 
EPA officials testified that no EPA air offi­
cial had ever been invited to a meeting be­
tween Council staff and a regulated Industry. 
Indeed, despite the Councll'e regular Inter­
vention in regulations Implementing the 
(Hean Air Act. EIPA air officials teetlfled 
that they bad "no direct knowledge that 
such meetings have even happened” (tran­
script at 170). ThU seems to contradict the

Council's response and suggests that ths 
Council actually has a policy of excluding at 
least certain regulatory officials firom Its 
meetings with ouuide Intsresu. I'd appre-
cute your clartflcauon of thU Usue.
INCLUSION or COUNCIL COMMUNlCA'nONS IN THE 

DOCEET
Finally, I asked whether factual commu­

nications received by the ConncU on pending 
reguUtlons. and the policy comments of tbs 
ConncU on those regnUUons. are Included In 
the rulemakings dockst. The CouncU'a an­
swer Udlcates that It does not add these ma­
terials to the docket, because “the ConncU 
Itself does not engage In miemaking.”

In an op-ed pnblUhed In The Washington 
Post on December 8. 1991, you steted that, 
“the President and I... are elected by the 
people.” whUe "the Iron triangle—special In­
terest groups, bureaucrats and Congrsaslonal 
staff—are elected by nobody.” Yon pointed 
out that “Congress enaett Uws. and the ex­
ecutive branch . . . Implements thorn.” Ton 
than concluded that “It la entirely proper 
that these executive branch functions be con­
trolled by ofUclals accountable to the voters 
and by nobody else” (emphasU added). This 
"control" of reguUUons by the ConncU nec­
essarily engages ths Council In the rule­
making process.

Your op-ed goes on to cite several In- 
stancee of IndUpntable regnUtory action by 
the CouncU. For Instance, yon concede that 
“the councU has attempted to bring balance 
to bur nauon'e 'wetlands' policy” by “put­
ting the 'wet' back Into ‘wetlands”—which U 
an overtly regulatory effort. Yon assert that 
“some interest groups that didn’t win every­
thing they wanted” In the 1990 Clean Air Act 
"are now pressuring tbs regulatory process 
to achieve what they they faUed to get In 
Congrees.” Yon then reveal the ConneU's 
"determination” to Intervene In tbU “regu­
latory procesa” In order to “protect the care­
fully considered compromUe.” Theee exam­
ples ceruinly demonstrate the ConneU’s vig­
orous Intervention In tlu mlemklng procees.

Ultimately, there U a basic logical Incon- 
sUtency in the position that the ConncU 
need not comply with disclosure require­
ments becauM It Is not engaged in rule­
making. The CouncU's role U to “serve as 
the coordinating body for regulatory revlsw 
under Executive Order 12291.” This regu­
latory review under Executive Order 12391 U 
Inherently part of the miemaking process. 
That U why offlclaU at the Office of Manage­
ment and Budget who are engaged In such re­
view must foUow detaUed procedures for In­
suring that their communications become 
part of the public record (see Offlee of Man­
agement and Budget, supra). When the Conn-
oU Interjects Itself Into this process. It U 
necessarily InterjectUig Itself Into the regn­
Utory process. Thus, like aU others involved 
In the ralemaking process, the ConncU has 
an obligation to adhere to the ralee for pub­
lic disclosure that lie at the heart of our ad­
ministrative system.

ALLEGATIONS OF ILLEGAL AND UNETHICAL 
OONDUen'

The failure to reply DiUy and candidly to 
the Subcommlttee’e quesUone U parUcularly 
troubling in light of the serious aUegatlons 
of Illegal and unethical conduct that have 
been raised regarding the activities of the 
Competitiveness Council.

At a hearing of the Health and the Envi­
ronment Subcommittee on December 1C, 
1991, experts on legal ethics commented on 
several instances of unethical conduct by ths 
ConncU and Its staff. Professor Monroe 
Freedman of Hofstra University, a former 
chairman of the Committee on Professional 
Disciplinary Standards and Procedures of 
the Federal Bar Association, and Professor 
Robert Aronson of the University of Wash-
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^mingtoa. who ^^BpeponsibUli

A

rroi

m

who la the chair of the Profeaalonal 
:lt7 Secuoa of the AaaooUUon of 

lean Law Schoola. qaeatloned the ac> 
YlUea of Allan Habbant the former ezaca- 

Uee director of the ConnolL who paruol* 
pated In clean air mlemaklnw that directly 
affected an electric ctUlty company In which 
he held stock and potentially affected a 
small chemical company which he owned. 
Hnbbard'a aotlona were aald to be “clearly 
tablect to criminal proaeontton" (Haarlnya 
on Clean Air Aot ImplemantaUon (Part 3), 
snpra. at 349 (teatlmony of Frofeaaor Preed> 
man)) and “an unethical oonlUot of Intareat'* 
(Id. at 380 (teatlmony of Profsaaor Aronaon)).

At the aama heanny, other loyal experta 
chaUenya the layaUty of the aaosat maatlnys 
bald by Connell ataff and rapnaantatlTaa of 
reynlated Indnatrlea. Profaaaor Cteaa Sanstam 
of the Unlrenlty of Chloayo, who drafted Bs- 
eontlve Order 13381 for the Raayan Jnatloa 
Department, testified that *nf tha ConnoU la 
Inflaanolny mlea on tha baala of snbetantlTe 
praaenuttona that are not dlaoloaed to 
oonrta or the public. It la probably ylolattny 
the Admlnlatratlve Procadnraa Act. tha 
Clean Air Act, and tha exeoatlTa braneh’a 
own pobllo oommltmanta" (Id. at 300). Llke- 
wlae. Profeaaor Robert PerolTal of the Unl- 
veralty of Maryland. taatUlad that “tha ao- 
tmuea of the CompedUvanaea ConnoU rep- 
reaent an nnpraoadentad Intnaloa mto ayen- 
oy declsionmaklny that threatena to under­
mine prlttolplea of aeparatlon of powara and 
the open model of reynlatory deolatonmak- 
Iny embodied In the Admlnlatradva Prooa- 
dnres Act” (Id. at 338).

Professor Freedman eharacterlaed yonr 
role In the decision to kill an EPA pro­
to recycle newspapan aa “the eornmon 
eat breed of oonOlot of Interest.” ba- 
of yonr pereonal holdlnys In newspaper 

companies and a vlrym paper mill (id. at 
333). Professor Aronson ayreed (Id.).

These allayadons are sarlons and snbstan- 
tlal. They demand foil Invesdyatton by this 
Subcommittee aa part of Its responsibility to 
Insore that duly appropriated itaads are prop­
erly expended. Unfortnnataly, yon hare 
faUed to respond In a manner that pe^ts

process. That power la broad. It encompasses 
inqnlrlea concemlny tha administration of 
exlatlny laws ■ * •. It comprehends probes 
Into departments of the Federal Oorammant 
to expose corruption, tnafflolenoy, or waste. 
WatkUu 7. UnOtd Statu, 3M U.& ITS. 137 
(195T) (emphasis added).

The matters raised In this letter are of nt- 
most Importance to the Intayrlty of tha rey­
nlatory process. I would yreatly answolata 
more candid and thorouyh rssponsea to the 
qaestlona I hava raised. Flaasa respond no 
Utar than June 33.1883.

Thank yon In advanoa for yonr attention 
to this reqnest.

Sincerely yonrs,
DAvm K. Szaaos.

Omen or thb Vici Puamsirr, 
WssJUfvton. DC. Augutt 3,1932.

Won Oavm E. BSAnoit,
AiaooismUtM on Treaturt, Festal Ssrvtes and 

Osasrol Ooeenment, CosMUttas on Appra- 
prfanoas. Hotm of Espresentadees, IFasA- 
togtoa.DC.

DBAR COHonssMAii SKAOoa: ThU reaponda 
to yonr lattars to tha Vlea Prestdant oon- 
carnlny tha Prssldeat's OonnoU on Compatl- 
ttvanass and qnastlons you haTa ralaad about 
Uformatton wa prorldad to you la earlier m- 
qnlrles. We hare attempted to respond to 
yonr qnestloaw aecordlny to tha oatayorles of 
Issues you hare Identified aa needlny addl-

(xnfFLKR Liar or uodlatobt proposals
BCVIBWm

In ooaneotloa with yonr orltlolam that wo 
did not fomlah a “ooi^eta list” of all reyu- 
lations In which tha ConnoU has been la- 
rolrad, yon hare oltad aa arttela In The 

■ ysehlnyton Post and rely upon tha nawa- 
PSPar as authority for your proposlttoa that 
OouncU staff has InUuoaoed the outooma of 
certain reyulaUoas without laarlny “flnyar- 
prints” on tha reynlatory praoaes. Aooordlny 
to tha newspaper, intarreattons by staff are 
illihlted to about SO caaaa a year. Thns. tha 
utlcla also sarros as tha basts for yonr view 
that proTldlny a completa list of reynlaUoiu^l^^ttes to conduct thld rltal^ In-, iTwlU^h

PABTicuijmQnxsTiON8ABOOTP>d8t7bt^ artwrat ta*ai^a^ ^
RiOULAnOMS . ; ! closure of what positions ware advocated by

WhUe not answerlny my oriylnal qnea^ '-the ConnoU or itt staff durlay each reyn- 
tlons. the CouncU did Indicate a filUnyaste;; latory review and how these poalUoiu infla- 
to provide additional Infonuttdn la m- ,eaoad tha final rayulatlon.
sponse to “partloolar questloiu abpqti par- 
tlcnlar regulatloiu.” At this UnM Iiain able 
to Identify a “particular” Intarast In the fol- 
lowlny four types of reyulaUoas: (1) tha reyn- 
laUons reviewed by the ConnoU under tha 
Clean Air Act: (3) tha reyulaUoiu reviewed 
by the CouncU under tha Clean Water Act: 
(3) the reynlaUons revlawed by the CouncU 
under tha OoonpaUonal Health and Safety 
Aot: and (4) the draft poUoy reviewed by tha 
(founcU Involvlny the Secretary of Eneryy's 
proposed NaUonal Eneryy Policy.

In addlUon. I request ayaln that you foUy 
answer my Inquiries reyardlny (1) oontaots 
with outside parUes. (3) desorlpUons of ooun- 
oU poslUons and their reynlatory Inflnanoe, 
and (3) disclosure of written oommunlcaUons 
between tha CouncU and mlamaklny ayen- 
oles for each of the reyulaUoas Identified m 
the preoedlny parayraph. I would also like 
fttU answers to my quesuons reyardlny (1) 

of reyulaUons reviewed by tha Conn- 
and (3) exclusion of mlamaklny ayeneles 

CouncU meetlnys. I would also appre­
ciate a response to the pomts I have raised 
reyardlny the mlamaklny role of the Coua- 
oU.

The Supreme Court has rsooynlsed:
The power of the Conyress to conduct In- 

vesUyaUons Is inherent In the leylslaUve

^^fttU an

Althonyh tha oltad arUcle did contain a 
oonolusloa oontalnlny the number of “fotar- 
veaUons” yon have refarenoad. tha Vice 
President also declined to provide a speoUlo 
number. Under the clrenmstanoes. It seems 
unproduoUve to snyaye In debates over prop- 
oUUons advanced by the madia about tha 
frequency and deyree of QmncU Involvement 
In ayancy reyulatlon-formulaUon. Moreover, 
the fUU list of reynlaUons that wore re­
viewed pursuant to ExeouUve Order 13381 
and coordinated by tha CouncU can ba ob- 
tamed Crom the OtOce of Manayement and 
Bndyet docket.

In any case, wa hope our offer to provide 
addlUonal InformaUon m response to yonr 
particular quaaUons about parUcnlar reyula­
Uoas Is a reasonable aooommodaUon to your 
mterest m CouncU acuviuee.

In an addlUonal attempt to ba responsive 
to yonr request, we are enoloslny a letter 
that was sent to Chairman Conyers of the 
Committee on Oovemment OperaUons Iden- 
tlfylny some of the reyiUatory lasnee m 
which the CouncU parUclpated. We are »««« 
fomlshlny yon a letter from the Offlee of 
White House Counsel to (foalrman Waxman 
of the House Committee on Energy and Com­
merce. That letter addresses oertam oonUlct 
of mterest alleyauons concemlny CouncU

acUviues of Allan B. Hnbbard. former Exsou- 
Uve Director.

(xnanmuAiioNS wrr outudi PAmn
You ayam reqnest details of eommnntea- 

tlons that the CounoU had with ontslds pai^ 
Use on reynlatory matters and ask for ooptss 
of aU written oommnnloaUons received from 
those parUes. Yon maintain that It Is not 
admlnlstrauoa poUoy to treat oommnnloa- 
turns from mterested parUes as onnfldsnttal; 
that this IM to because Exsenttvs Order 13391 
epeoinoally provldse that suoh written mate­
rials wUl be made available for review by the 
pnbUo. You pomt out. aa weU. that when 
EPA rales are Involved, even oral oonuim- 
nloaUons ocnoamlny rales are available for 
review when mads by paraons vfoo are not 
Federal employees, Finally, you have etted 
two Federal dlstuot court deolslcaw from the 
District of Colnmbm for the propoalUoa that 
there is no *‘pra-deolUonal” or “dsHbera- 
Uve” prooess oxoepUon to dlsolosnre leqnlre- 
monta for oommnnloaUona with mtsnsted 
third parties when members of the pobUo 
seek those dooamants.*

It is oorreot that oommniUnatlone ftom 
ontsldo parUes oonoernlny ralomaklnys are 
made available to the pobllo as part of the 
Offloe of InformaUon and Reynlatory AffoUs . 
(OIRA) review policy under ExooaUve Order 
1338L However, that policy appUos to OIRA 
review and not tbs Offloe of the Vice Preel- 
dant tut iVMfiFiit- In mur avaa^ tha 
cU’s aoUvlUes m the reynlatory arena are 
tally consistent with those provlsloaa. As we 
emphasised m our earlier response, the 
CouncU Itself does not enyaye m rulemaklny 
as pert of Its parUolpatlon m the reynlatory 
process. Instead. It aaslste m the coordlna- 
Uon of the AdmlnlstraUon's review of rayu- 
UUons being promnlyated by Exsonttve 
Branch agencies and departments. As re­
quired by Btetnte. ayeneles and departments 
reinam responsible for making their deel- 
Uona based upon the record that Is devel­
oped. Whether the rules pertam to EPA or 
another agency, (founoU staff assist tha 
agencies to ensure that the rales issued are 
hosed on InformaUon pUced m the rule­
making docket and not based on InformaUoa 
presented only to the OonnoU staff or Its 
lB0IBb6n.

The prooess of CouncU parUolpaUon m 
agency rulemaklny was recently examined 
by the D.O. Circuit of the U.B. Court of Ap­
peals m State of New York and State of 
Florida verens EPA. et al. (July 14.1993). The 
puinttfra had claimed that EPA acted Im­
properly m relying on the optnlon of the 
CouncU rather than exercising Its own exper­
tise. The oourt held, however, that the Conn- 
cU’s role was miroprlate and clearly re­
jected the plamufb' contenUcos that Coua- 
cU mvolvement somehow tainted the rala- 
making process: “(t)he fhot that EPA re­
evaluated Its conclusions In ll^t of the 
CouncU's advice • • * does not mean that 
EPA laued to exarolse Its own expertise m 
promnlyatlng the final rale.”

You have stated that there Is no “pre- 
declslonal” or “deUberaUvo” procem exoep- 
Uon to dlsolaeuro requlrsmentt ownoernlng 
yoverament communications with ontsldo 
parUes when members of the pobllo seek 
these documents. However, the Issue hero In
Ccnyresslonal aooess to BxeeuUve Branch In­
formaUon. not acoees by the public to that 
information under the FOIA. Also, our Ini­
tial rospoDse Indicated ExeouUve Braact 
confldenUallty interests that are preteoted 
by separaUon of powers prlnelpleo. not the 
FCU. For these reeeons. we beUeve the. 
FOIA Is Irrelevant to this dlsonsUon.

'NAACFUoalDifoutromdw.UJ.D»p‘*ofMkt. i
U3 r. 8opp. Utt <D J).a IMS): craiw auu gafttg 
V. P«p1 o/AutM. STS r. Sapp, ns (DJ).0.:
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R«aulrln? dlsclosun of all conunanlca- 

tlons recawad by tba Coonctl ftom outalda 
tha fovammani during tha ragulatory ravlaw 
procasf would anbatantlaUy Impair tha abil­
ity of tha Praatdant and hla principal advl-
aora to racatva confldantlal advica from prl- 
▼ata cltlxans. Again, this doaa not mean that
wa would not respond to any particular qnea-
Uons you have concanlng tha Council's role
in coordinating spacinad regulations.

DISCLOSURX OP WRITTDI OOMMUNICA'nONS 
PROM Tta COUNCIL

You have repeated your request for a copy 
of all written communications between the 
Council or Its staff and mlemaltlng agencies 
on regulatory matters. Yon have again con­
tended that these records cannot be withheld 
even If they are pre-declslonal and delibera­
tive In character. Yon note that the FOIA 
specifically provides that the deliberative 
process privilege applicable when a cltlsen 
seeks agency records Is not authority to 
withhold Information from Congress. How­
ever. no exemption under the FOIA is in­
voked as authority to deny records yon have 
requested so a discussion of FOIA case Uw 
serves no nsetal purpose.

Citing provisions of the Clean Air Act does 
not strengthen the argument that Council 
records of commnnlcaUons must be placed in 
the public docket In the course of rule-
making. Although the Clean Air Act. as 
amended, provldee by secUon SCTKdXdXBXll) 
and EPA poUcy that agency comments be 
placed In the public docket. EPA does not 
consider various White House components 
and entitles “agencies" for purposes of that 
section. As we have noted prevlonsly. what­
ever policy may be foUowed by OIRA does 
not necessarUy extend to White House com-, 
ponents or bind those oomponenta as Admin­
istration policy. I

Requiring disclosure of all written commn-) 
nlcatlons by the CouncU or lu staff would 
severely encroach upon the President’s con-
sUtuUonal authority to protect the con­
fidentiality of Executive Branch dellbera- 
Uons. A unanimous Supreme Court In f/nlte^ 
State* V. Arixon, 418 U.S. 683. 708 (1974) found 
that the deliberative process' prlvllira is 
“fondamental to the operaUpn of dbvehi-
ment and Inextricably rootedi/n M Sepeit-
tlon of powers under the ConstUsnUon." This 
Court reoognlsed that “[a] .Ptaident and, 
those who assUt him must be Om to exj^ore 
alternatives In the process of Ighapln^r^d^- 
cles and making decisions and to do so in a 
way many would be unwilling tor'qxpress ex­
cept privately."/Md.
KXOLUSION OP 7HS RULEMAXWO AORNCT PROM 
COUNCIL MERTIN08 WITH INTXRXSTRO PARTIXS
Yon have noted that EPA officials have 

testUled that “no EPA air offlclal had aver 
been Invited to a meeting between Council 
staff and a regulated industry.” That obser-
vaUon U not true: moreover, it U Irrelevant 
because there is no legal requirement that 
agencies or parUcuJar agency employees be 
Invited to meetings between outside parties 
and the Council.
INCLUSION OP COUNCIL COMMUNICA-nONS IN THI

IT
You have pointed to an “op-ed” piece In 

The Washington Post by the Vice President 
describing Council Involvement In coordina­
tion of regulations. In your view, this points 
out a “basic logical Inconsistency” in the 
Connell's position that It need not comply 
with disclosure requirements under E.O. 
13391. There Is no logical Inconsistency be­
tween Council participation In tba process as 
coordinator of Administration policy and not 
applying Administrative Procedures Act re­
quirements applicable to communications 
betwesn “agencies” and outside parties to 
that participation. The Council is not an

"agency" and. therefore, tha APA and E.O. 
13391 procedures are not applicable.

ALLXOA-nONB OP ILLXOAL AND UNITHICAL 
CONDUCT

Your letter Indicates particular concern 
about non-responalveness In light of what 
you have characterlxed as “serious allega­
tions of Ulegal and unethical conduct” that 
have bean raised about Mr. Hubbard and staff 
of the Competitiveness Council. The founda­
tion for these allegations U apparently tesU-
mony by certain persons before your sub­
committee.

Those who testified before the subcommit­
tee—not one of which could claim experience 
with Federal ethics sututee—were able to 
postulate vlolattons of criminal law without 
having conducted any inquiry concerning the 
underlying facu giving rise to the alleged 
vlolaUons. Simply put, they were building 
theoretical cases based on hypothetical 
facts. Moreover, these witnesses had no au­
thority to conclude that a criminal law may 
have been vloUted.

The C.S. Office of Qovemment Ethics 
(OOE). the very agency with authortty to 
provide guidance on Executive Branch ethics 
laws, concluded that the Office had not in­
vestigated Mr. Hubbard's acttvltles nor 
asked anyone else to do so. either before or 
after the Issuance of his waiver, because OOE 
“had no reason to question hla activities be­
fore It was Issued nor have we seen or heard 
sufficient Information that would lead ns to 
believe that he has engaged In any prohib­
ited aoUvltles since Its Issuance.” In ref­
erence to comments by one of the witnesses 
and the allegations concerning Mr. Hubbard, 
the Director of (XIE noted:

Before an Individual's reputaUon Is suUled 
by accusations of criminal conduct, great 
care should be exercised to ascertain the per­
tinent facts and apply them to the applicable 
statute with an understanding of the letter 
and spirit of ths law. nufortunately, these 
time-honored principles have been violated 
In Mr. Hubbard's case.

We are enclosing a copy of OOE's letter 
containing the above commentary.

PARTICULAR QUKSTIONS ABOUT FARTIOULAR 
ALLBOATIONS

We hope this additional explanation of our 
position Is responsive to your request for fur­
ther informaUon on (lonnoll acUvltles. Al­
though yon have Identified four general sets 
of regulaUons or regulatory policy in which 
yon are Interested, you have not Indicated 
the questions yon want answered concerning 
tha Items Identified. As In the past, we are 
prepared to work with yon ooncemlng rea­
sonable reqnesu for InformaUon Involving 
specific quesUons on the AdmlnlstraUon's 
poslUon on specific regulaUons that were co­
ordinated by the OouncU as part of the rule-
making process.

STAFFINO LXVEL OF THR COUNCIL
In a separate letter, yon have requested 

clarlflcaUon of the staffing level of the 
Council. Your questions for the record In 
connecUon with appropriations requests for 
the Executive Office of the President in­
cluded an Inquiry regarding bow many of the 
Office of the Vice President's requested 36 
FTEs were assigned to the Council and how 
much wa were requesting to fund the FTEs. 
We responded'.

There are no (Ull-tlme sUff dedicated to 
the CouncU. Two of the twenty-six FTEs re­
quested by tha Office of the Vice President 
would devote a substantial amount of their 
duty hours (approximately 70 to 80 percent) 
to support the CouncU. The funding Is 
886.000.

Tha Council has six members, the Seo- 
retary of tha Treasury, ths Attorney Oen-
aral. the Secretary of Commerce, tha Olreo-

tor of the Office of Management and Budget, 
tha Chairman of the Connell of Economic 
Advisers, and the Chief of Staff to ths Presi­
dent as an ex officio member. The Vice 
President Is Chairman of ths Council.

The CouncU Is currently supported by a 
staff, headed by an ExeenUve Director. 
David McIntosh. Mr. McIntosh and another 
(UU-tlma staff member paid from the Bxecn- 
Uve Office of the President. Office of the 
Vice President, appropriation devote ap­
proximately 70 to 80 percent of their duty 
hours to Council-related fUnettons.

Four professional staff members who assist 
the CouncU by performing functions related 
to the mission of their agsnoles are cur­
rently assigned fUU-Uma from other agen­
cies. Two of the staff members are from ths 
Department of Health and Servleea
and provide assistance with health oars and 
biotechnology Issues, and another from the 
Department of Education assists with Issnee 
relattng to that agency; ths fonrth staff 
member Is from the Department of Jnstloe 
and asslstB with legal, environmental and 
regulatory matters. The OonnoU also re­
ceives secretarial asslstanoe and support 
services from employees assigned to the Of­
fice of the Vice President.

We hope this Information la responsive to 
your questions about CouncU atafC 

Sincerely,
JOHN L. HOWARD, 

Couiuel to the Vico PretidenL
SUMMARY OF AND (X3MMRNT8 ON VICI PRRSt-

DRNT'S RXSPONSR TO RRPRRSBNTATIVX
SRAOOS
On June 8, 1993, Rep. Skaggs wrote to tha 

Vice President requesting mors detailed re­
sponses to questions about the operation of 
the Connell on Competitiveness than had 
prevlonsly been provided. Mr. Skaggs re­
quested Information with respect to eight 
areas of Interest to hla suboommlttea. On 
August 3. 1993. the Vice President’s Office, 
through the Counsel to the Vice President 
John L. Howard, responded by essentially re­
jecting the validity of each and every re­
quest. A summary of and brief commentary 
on the letter foUows.

BLOWOFF l: RBQURST FOR OOMFLRR UST OF 
RROULATORT PROPOSALS RRVIBWRD

Mr. Skaggs asked “for a oompleto list of 
regulations In which the CouncU or Its staff 
have had significant Involvement,” noting 
that a Washington Post article had quoted 
Council staff as saying that “conneU staff 
limit the IntervenUons to about 60 oases a 
year, tending to choose those with major 
economic Impact-"

VP Response: “[I]t seems nnprodnotlve to 
engage In debates over propositions advanced 
by the medU about the frequency and degree 
of ConneU Involvement In agency regulation 
formulation. Moreover, the fttU list of regn-
laUons that were reviewed pursuant to Exeo-
uUve Order 13391 and coordinated by the 
CoUncU can be obtained from tha Office of 
Management and Budget docket. In any case, 
we hope our offer to iirovlde additional Infor­
maUon In response to your parUcular quee- 
Uons about parUcular rsgulaUons Is a rea­
sonable accommodation to your interest In 
CouncU acUvltles.”

Comment: The request for a list of 
rulemakings In which the CouncU was “sls- 
nlficanUy Involved" was Ignored. apparenUy 
becanse Mr. Skaggs did not identify wiu 
particularity a rulemaking he was Interesteu 
In. However, subsequent responses Indicate 
that "parUcularlty" wUl not Ui Itself suffice 
to elicit Information.

BLOWOFF F. COMMUNICATIONS WITH OUTSIDB 
PARTIXS ,

Mr. Skaggs asked for aU written oommn- 
nlcaUons to tha ConneU from part outside



H8018 CONGRESSIONAL RECORD —HOUSE August 11,1992

U«Ut7
powi
Com

e Government, noting that the 1986 Oramm 
10 Imposed on OIRA the obligation to 

.sclose such communications and that FOIA 
^ase law has established that the FOIA ex­
emption (or ‘‘predeclslonar’ or “deliberative 
process" memos did not cover communica­
tions (or Interested non-govemmenul per­
sons.

VP Response: The response was (oor-(old: 
(a) The disclosure requirements o( the 
Oramm Memo do not apply to the Odlce o( 
the Vies President or the Connell, (b) When 
the Oiunctl Is engaged In reviewing proposed 
agency regulations It Is not engaging in rule­
making but Is rather "assisting In the co­
ordination o( the Administration's review o( 
regulations being promulgated by Executive 
Branch agencies and departments" and thus 
la not subject to any administrative or stat­
utory requirements (or disclosure that apply 
to agencies Involved In “rulemaking." (c) 
The July 14. 1993 decUlon of the Court of Ap­
peals for the District of Columbia Circuit In 
New York versus Reilly legally ratifies the 
Council's coordinating and advisory role In 
the regulatory review process, (d) Under the 
law, cltlsena have a greater legal access to 
nongovernmental communications to agen­
cies under the FOIA than a congressional 
committee because the separation of powers 
doctrine Imposes greater restrictions on Con­
gressional access to ezecntlve branch com­
munications (“mbs Issue here Is Congres­
sional access to Exscutlve Branch Informa­
tion, not access by the public to that Infor­
mation under the FOIA. Also, our Initial re­
sponse Indicated Executive Branch confiden­
tiality Interests are protected by separation 
of powers principles, not the FOIA,") 

Comment: The utilisation of New York 
Reilly evidences the true purpose of 

this letter to announce that It now has legal 
authority to challenge any claim that Coun­
cil Interventions In agency decisionmaking 
are Improper, absent any congressional re­
striction to the contrary. Also, by Its other 
reasons. It Is setting up the alternate defense 
to pending and future court challenges that 
It Is neither an “agency" when It Is perform­
ing Its regulatory review (Unctions nor,Is It 
engaged In the rulemaking process when It 
engages In review activities, 'nis Is dU^tly 
contrary to ths holding In Mbyi^ versus 
Bush, which Is now on appeal bef^ the D.C.; 
Circuit, which held that the direct pred^ 
cessor to the Council, Bush's Commission; on' 
Regulatory Relief, was an “agency " sublMlt 
to the FOIA.

BLOWOFF 3: WRITTEN OOMMUNICA'nONij'FIldM 
THE COUNCIL

Mr. Skaggs asked for copies of communica­
tions between the Council and Its staff and 
agencies whose rules were under review, not­
ing that existing case law makes It clear 
that FOIA-llke exemptions are not applica­
ble to Congressional requests for access to 
agency information because It has “a special 
right of access to privileged Information not 
shared by others," quoting (Tom Murphy ver­
sus Dept, of ths Army In FOIA case, and that 
statutory provisions, such as that In the 
Clean Air Act. require disclosure of all writ­
ten communications during a rulemaking 
proceeding.

VP Response: (a) Since ths Council has not 
Invoked any FOIA exemption “a discussion 
of FOIA case law serves no useful purpose " 
(b) The Clean Air Act disclosure require­
ments don't apply to the CkinncU because It 
la not on "agency." (c) The OIRA disclosure 
policy under the Oramm Memo Is not appli­
cable to the Council; (d) The Supreme 
Court's decision In U.S. versus Nixon cloaks 
such communications as a matter of execu- 
Uve prlvllego.

Comment: (a), (b) and (c) are simply eva­
sions of the Issue raised and have been ad­

dressed previously. U.S. versus Nixon, of 
course. Is not authority for such a withhold­
ing. The Court there specifically rejected 
any claim of presidential executive privilege 
that “depends solely on the broad, undif­
ferentiated claim of public Interest in the 
confldentlaUty of such conversations . . . 
Absent a claim of need to protect military, 
diplomatic or sensitive national security se­
crets. we find It difficult to accept the argu­
ment that even the very Important Interest 
In confidentiality of Presidential commu­
nications Is diminished by production of 
such inaterlals." U.S. versus Nixon, 418 U.S. 
68S. T06 (1974). Moreover, the court made It 
clear that only communications by the 
President himself to his closest advisors 
would be covered by the constitutional privi­
lege.
BLOWOFF «: EXCLUSION OF THE RULXMAEINa 

AOBNCT FROM COUNCIL MXmNaB WITH IN- 
TIRBBTSO PAmiES
Mr. Skaggs asked whether the Council In­

vites agencies to meetings with outside par- 
Ues regarding rulemaking proceedings that 
are being conducted by ths particular agen­
cy. as la required by the Oramm Memo.

VP Response: There U no legal require­
ment applicable to the Council to invite 
agencies to any of its meetings with outside 
Interested parties.

Conunent: Again, the Council divorces It­
self (Tom even the minimal openness reaulre- 
ments that OIRA has Imposed on Itself.

BLOWOFF t. INCLUSION OF COUNCIL 
COMMUNICATIONS IN TRB DOCEET 

Mr. Skaggs asked whether communica­
tions from outside parties to the Council 
that contain factual matter, and Council pol­
icy comments on regulations under Connell 
review are placed In agency. rulemaking 
dockets.

VP Response: The Council Is not an “agen­
cy" and therefore does not have to comply 
with disclosure requirements of B.0.13291 or 
the Administrative Procedure Act.

Comment: The “non-agency" stotus of the 
Connell has obviously becoms a critical as- 

, pect of tbs Council's defensive posture which 
can only be trumped by legislation specifi­
cally defining It as an ‘agency" when It en­
gages in regulatory review activities.

BLOWOFF e. ALLEOATION8 OF ILLEGAL AND 
UNETHICAL CONDUCE'

Mr. Skaggs asked for substantive comment 
on testimony by witnesses before an Appro- 
prlaUons Subcommittee alleging that ac­
tions by former Council Executive Director 
Allan Hubbard violated conflict of Interests 
rules, and that secret meetings held by the 
Council staff and rspresentatlves of regu­
lated Industries violates “the Administra­
tive Procedure Act. the Clean Air Act, and 
the Executive Branch's own commitments."

VP Response: The U.S. Office of Oovem- 
ment Ethics. ((XIE) cleared Mr. Hubbard of 
any wrongdoing.

Comment: OOE did not actually rule on 
ths propriety of Mr. Hubbard's conduct: It 
said that It never Investigated ths Issue be­
cause It never had been presented with “suf­
ficient Information" to engage In such an In­
vestigation. The response does not address 
the question of the legality of secret meet­
ings at all.

BLOWOFF 7: PARTICULAR QUBSnONS ABOUT 
PAR-nCULAR ALLEOATIONS 

Mr. Skaggs Identified a “particular" Inter­
est in four types of regulations that the 
council had been specially Involved with, 
l.e.. Clean Air Act. Clean Water Act, and Oc­
cupational Safety and Health Act, and the 
draft policy reviewed by the Council Involv­
ing the Secretary of Energy's National En­
ergy Policy, and requested that the Vice 
President detail “(1) contacts with outside

parties. (3) descriptions of Connell positions 
and their regulatory Influence, and (3) dis­
closure of written communications between 
ths Council and rulemaking agencies (or 
each of the regulations identified."

VP Response: Ths question posed was not 
particular enough: “Although you have Iden- 
tlfled four general sets of regulaUons or reg­
ulatory policy In which yon are Interested, 
yon have not Indicated the questions yon 
want answered concerning ths Items Identi­
fied."

Comment: There Is apparently no degree of 
particularity or specificity that wUl meet 
the threshold for Connell response.

BLOWOFF I. STAFFINO LEVEL OF THE COUNCIL 
Mr. Skaggs asksd for Idsntlfleatlon of tail 

time staff on the Vice President's staff who 
are devoted to council regulatory review 
(Unctions.

VP Response: Only the ExeenUve Dlrsbtor, 
David McIntosh, and one other tall-tlme 
staffer devote time to regulatory review ac- 
tlviues, and then only 70-80% of their time la 
so devoted. Also, four othsr professional staff 
msmbers were Identified as having been “as­
signed" from other agenclea.

Ciomment: The 888,000 In salaries for the 
time devoted to Connell work was the sub­
ject of recent work was ths subject of recent 
House detandlng action. It may be noted 
that “assignees" from other agenclea to the 
Vice President's Office are paid tally by the 
assigning agency, as oppMed to detallees 
who are paid, through reimbursements, by 
ths agency to whom the people are detailed. 
In the most recent year for which statistics 
are avaUable, FY 1988. the Vice President's 
Office had 8 detallees and 37 assignees. The 
question may be raised how many detallees 
and assignees, are currently on board, and 
whether In fact only 4 assignees do Council 
work. ■

NEEDED REFORM IN THE SPORT 
OF BOXING

(Mr. CARPER asked and was given 
permission to address the House for 1 
minute and to revise and extend his re- 
marlu.)

Mr. CARPER. Mr. Speaker, during 
today's 1-mlnute speeches we have 
heard Members address several of the 
critical Issues of our day. Among them: 
hometowns, the deficit, our environ­
ment, and this year's elections.

Mr. Speaker, before the memories of 
the 1992 Summer Olympics fade en­
tirely from our memories, I am gong to 
Invite the attention of my colleagues 
to one area of athletic competition 
that needs to be addressed and re­
formed. and that Is boxing; not ama­
teur boxing, but professional boxing, 
whose oversight and demeanor bear lit­
tle resemblance to the competition we 
witnessed In Barcelona. Spain during 
last month.

Several Members of this body, among 
them the gentleman from New Mexico 
[Mr. Richardson], the gentleman from 
North Dakota [Mr. Doroam], and the 
gentleman from Montana [Mr. Wil­
liams], previously have offered legisla­
tion to overhaul the way the flghtlng 
game Is run. As I speak. In the other 
body today a bearing Is taking place 
that could bopefrilly help bring some 
changes that are needed.

Later today, several of us In the 
House will be introducing legislation
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U.S. HOUSE OF REPRESENTATIVES
COMMITTEE ON ENERGY AND COMMERCE

SUBCOMMITTEE ON HEALTH AND THE ENVIRONMENT

2415 RAYBURN HOUSE OFFICE BUILDING 
WASHINGTON, DC 20515

PHONE (202) 22S-49S2

June 29.1992

E)ear Colleague:

When we consider the Treasury, Postal Service, and General Government
appropriations bill tomorrow. Rep. Tom DeLay will offer an amendment to restore
funding for Vice President Quayle’s Council on Competitiveness. I urge you to oppose
this amendment.

Mr.^Quayle and his allies argue that cutting off funding for the Council is "partisan
politics" Md "harassment." They could not be more wrong. Tomorrow’s debate isn’t
about political advantage. It’s about whether the Council respects basic tenants of open
government, the rule of law, and separation of powers.

Oyer the past year and a half, the Subcommittee on Health and the Environment has
held six oversight hearings into the activities of the Competitiveness Council, collecting
nearly a thousand pages of testimony from Administration officials and outside experts.
These hearings documented four major abuses of process and law by the Council:

1. Mthpugh the Council acts as a regulator agency, it conducts its regulatory
review in secret, in violation of long-standing pubhc-disclosure laws and pnlirip-i

2. Coundl member? and staff have refused to comply with ethical restrictions
agamst conflkts s£ inl£i£sL
3. Jhfi Council has ignored ils constitutional responsibility 1q implement duly
enacted laws, sometimes forcing agency officials to issue regulations that ^^late
express statutory mandates.

4. Ihfi Council has refused tn he accountable for its actions before Cnngregt

These abuses violate the law and erode public confidence in government They
warrant vigorous congressional condemnation, including the funding cut-off adopted by
the Appropriations Committee.

summar^d above, "^ese are enclosed, along with a fifth fact sheet listing instances
Council intervention in agency rulemaking. I hope you find them useful.

Sincerely,

IYTLW/
Chairman, Subcommittee on
Health and the Environment



regulatory review procedures at the council

Principles of Rfipilatorv Reviey

included in a public docket, allowing others to review and rebut them.
Regulatory review in the White House by the Office of Management and Budget follows pnndples of public disclosure similar to those applicable to rulem^g agenaes. Soecifically, OMB is required to (1) disclose all wntten material received from mterested imties concerning agency rules; (2) disclose aU meetings with interert^Snceming agency rules; (3) disclose all agency rules review^ by OMB. and (4) discloseall written-recommendations made by OMB to the rulemakmg agency.

The Coundl*s Procedures for ReeublorY Reafig
The Council and its staff, however, follow none of these procedures fordisclosure when they review regulations. To the contrary. ^ Council staff told ™ Washington Post (Jan. 9.1992). they operate under an expliat no fmgerprmts policy.

Specifically, the Council:
L Refuses to disclose Council intervention. Council staff examine about 50 major regulations each year. However, the Council will not identify what these regulations

are.
2 Refuses IQ disclose ex parte communications. During the course of its regulatory review, the Council admits that its staff "frequently meets iwth ?® government on regulatory issues." However, the Council refuses to disclose who th^ outride interests are. what they tell Council staff, or what impact these commumcaUons

have on the content of regulations.
lofte3n Refuses to disclok the
S^nCwndl’s imnttRounciact. Althoul ehrifu ses tointerventi

 identon ifyby
 
 andthe

 
 be Counheldci

accountable for, these changes.
Violationa af pisclc^te Laws and PoUgics

The review'procedures followed by the Council are iUegal under the Administrative Procedure Act and the Freedom of Information Act. which require discl^re of substantive contacts between regulatory offiaals and mterested parties. ]J^®y "® . inconsistent with the principles of open government that have traditionally characterized
U.S. administrative procedures.



CONFUCTS OF INTEREST AT THE COUNCIL
The pp€|ii irementa of the F.thics in Govenunent Act

The Ethics in CJovemment Act prohibits regulatory officials from ,
"oersonally and substantially" in any "particular matter m which they have a fmanaal 
imerest." ^e law is designed to avoid situations that could cause the public to doubt the
objectivity of federal decisionmakers.

rntiflirt!! nf Interest bv CQUndl Staff
The staff of the Council on Competitiveness, however, has ignored this prolubition on

conflicts of interest. In June 1991. Allan B. Hubbard, then ex^Uve dirwtor of the
Council, sought and obtained from Vice President Quayle an meg^ blanket wmver from
the Ethics in Government Act. Both prior to and after receiving Oie waiver. Mr.
Hubbard regularly participated in regulatory decisions affectmg his fmancial noiamgs.
Specifically. Mr. Hubbard;

L Chaired a White House meeting in October 1991 at which ^e Env^onmental
flirected to relax a reculation curbing emissions that cause aa<

inng 19^1 on Hubbard oymed a small
chemical company m Indiana, worm wioe i^nemicais, me., uiat is potentially subject to
regulation under numerous provisions of the Clean Air Act for its emissions ot
sniog-forming. toxic, and ozone- depleting chemicals.

3. Intervened in May and June 1991 in an EPA rulemaking rela^g^eJ^biH^^^
banks to clean up toxic wastes left behind by bankrupt borrowers. Mr. Hubbard owned
over $18,000 in bank stocks at the time.

rx>nfUctsof IntereabiyifisEigidfintQuaylfc
Vice President Quayle has also ignored conflict-of- interest limitations during

Federal Bar Association called Mr. Quayle’s actions "the common alley cat breed ot
conflict of interest."

Specifically, in December 1990. Mr. Quayle personally intervened to
rulemaking that would have triggered widespread recycling of 
benefitted newspapers in Indiana controlled by the Quayle family trust, which h^

State that competes with manufacturers of recycled new^nnt. The Quayle family trust
had a multimillion dollar investment in the Ponderay mill at the time.



the council s failure to execute laws

tha BMpomibilities of the ^ssoiSm Branch
Under the Constitution, the President must pledge to "faithfullythe uited SuS. The President bf the option to veto '

if the President chooses to sign the law. the President must implement it faithfuUy.

The rnuncil’s Efforts to Rewrite the Ckan Ail ACt of 122Q
Contrary to its constitutional role, the Council has sought to revise duly enacted

laws. The most striking case in point is the Clean Air Act of 1990.

opinion - from the Department of Justice, the Environmental ProtecUon Agency, and
the General Accounting Office - have interpretwl the Act to require public comment
prior to ^ permit revisions that increase emissions.

Nevertheless, last week the Council forced EPA to issue permitting regulations that
allow major polluters to increase allowable emission levels m their permits without any
form of ^bUc notice. In light of the prior legal opinions, this acUon is a knowuig
violation of the Clean Air Act.

Ih£ Cflundi:! Illegal Effoila to Displag Ageng PmirionTnalring
The Coundl has also illegally sought to assume the authority to make rewlatory

decisions entrusted by Congress to administrative officials. Under our ronstitoUonal
system, the President has the authority to appoint agency hMds. subjwt to ^natc
wnfirmation. He may also remove these officials from office.not have the authority to dictate the content of spec^ic «^latory decisions to offia^
who have undergone Senate confirmation and been directed to make these decisions by
Congress.

The Council violates these principles. Indeed. Vice_ President Qnavle Jjs 'Wittra that
■i, entirely wwr tot these

g authority by Congress.

The Council lllsgallY Delag Begulali
dead»^£Zt'^«»vlM,Xe»

months past the deadline in the Clean Air Act.



THE COUNCIL’S FAILURE TO BE ACCOUNTABLE TO CONGRESS

rnnyrftM’a Ovurgght Authority
As the United States Supreme Court has long recognizedjjthe power of Congrea to

conduct investigations is inherent in the legislative proass. That power is brwd It
encompasses inquiries concerning the admuustraUon of existmg laws.... It amprehends
probes imto departments of the Federal Government to ex^ corruption, meffiaency.
or waste." Watkins x. United States. 354 U.S. 178,187 (1957).

The Council’s P^fnaal to Appear before CongTCS
The Council has refused to recognize Congress’s broad oversight auAority, however.

It has resisted all attempts by committees to hold the Count^ accountable for its actio^
Neither Vice President Q^ayle nor any staff of the C^ompetitiveness Council has agreed
to testify before a committee of Congress.

The experience of the Subcommittee on Health and the Environment exemplifies
how congresional efforts to obtain the testimony of the Council have ^n unproperly
frustrated. Over the last year and a half, the Subcon^ttee has held six oyersi^t
hearings to explore the Council’s role in implementaUon of the Clean Air ^t. In Mch
case, the Subcommittee has invited Mr. Quayle or Counal staff, to appear tefore the
Subcommittee to explain the Council’s activities. In each case, the Council has refused to
send a representative to explain its actions before the Subcommittee.

The Council’s to Answer Congressional Inguirig
Not only has the Council refused to appear before congressional comnuttees. tlw

Coundl has wrongly refused to answer wntten inouiri^ At least tiiree different House
committees or subcommittees (the Health and the Environment Subconumttee of the
Committee on Energy and Commerce; the Treasury. Post^ ^rvice. ^d C^neral
Government Subcommittee of the Committee on AppropnaUons; and the Con^ttee on
Government Operations) have asked the Council to identify ^e regulations it has
reviewed. In e^h instance, the Council has refused to identify these regulaUons.

Likewise, the Council has refused to answer inquiries by the» committees regarding
its ex parte contacts with interested parties, potential conflicts of mterest mvolvmg
members and staff of the Council, and its regulatory impact.

Ihfi CouDfllls Efifusl IQ todua
FinaUy. the CouncU has also wrongly refused the request of these angresnonal

committed for production of documents relating to its regulatory review, such as copies
of correspondence from outside interests to the Council.



LIST OF COUNCIL ACTIONS

Because the Council of Competitiveness operates under a "no fingerprints' poh^. 
there is no complete list of the regulatory interventions of the Council. It is possible, 
however, to piece together a partial list based on press accounts and other sources.

TfiritiAratinn !i>-ad Batteries. The Council quashed an EPA propo^to^^ 
burning of lead batteries in municipal incinerators (Council Fact Sheet (Dec. 19.1990)).

PAryriitia The Council quashed an EPA propo^ to implement \he President’s 
campai^ pledge to achieve 25% recycling of municipal waste (Council Fact Sheet (Dec.

w«nHir«p AmiaeL The Council forced HUD to relax standards providing handicapped 
access in multifamily housing (The Washington Post (Jan. 9.1992)).

Airiinft Noise. The Council forced the F^ to issue regulations delaying noise control 
requirements for aircraft (The New York Times (Sep. 24.1991)).

R%rm«lHi.hvde Fjcposure. The CouncU sought to kill an OS^ regulation protec^g 
workers from formaldehyde exposure (0MB Watch/Public Citizen Congress Watch (Sep. 
199D).

Women’s nothing. The Council directed the Department of Labor to propose 
regulations lifting a ban on work done at home in the women’s clothing mdustry (The 
\(^hington Post (Jan. 9.1992).

niiiHram. The Countil forced HHS to relax reporting regulations applicable to 
certain childcare facilities (The Washington Post (Jan. 9.1992)).

Nutrition I at¥>ling. The Council is pressurine FDA to delay nutrition labeling 
regulations(T^wSungton Post (June 17.1992)1

Drug Review. The jCouncil forced FDA to turn review of certain drug applications 
over to private research groups (The New York Times (Mar. 19.1992)).

Wetlands, the Cpuhcil forced EPA to propose a new definition of weUands that 
eliminates protectioriffdr nearly half of the nation’s wetlands (The Washmgton Post 
(Aug. 8.1^). -

Arid Pain r/wtroU The Council forced EPA to relax monitoring regulations for 
emissions causing acid rain (The Washington Post (Dec. 6.1991)).

riean Air Permits. The Council forced EPA to issue regulations allowing major 
sources to revise permit conditions without public notice (The New York Tunes (June 25. 
1991)).
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Document Schaefer 
to CEA

McIntosh(I) 
to OMB and 
CEQ

McIntosh(II) 
to OMB and 
CEQ

McIntosh(III) 
to NEC and 
Treasury

McIntosh(IV) 
to CEA

Talent 
to CEQ

Sensenbrenner 
(I) to CEQ

Sensenbrenner 
(II) to OSTP

Economic analysis that 
supports Yellen testimony

X X X X

Other economic analysis that 
produced different results

X

Agency comments on drafts of 
Yellen testimony

X X X

Economic analysis prepared 
for Administration and the US 
delegation in developing 
positions for Kyoto

X

Economic analysis showing 
that FY 99 GCC budget 
proposal is necessary to 
prevent more drastic 
reductions later and all Ag 
comments

X

Records indicating alternative 
policy options

X X X

Comments by other federal 
agencies on alternative policy 
options

X X X

Analysis of costs and benefits 
of binding targets and 
timetables

X X

Agency comments on cost/ 
benefit analysis

X

Analysis of cost effectiveness 
of Administration proposal

X

Document the opportunity 
costs of Administration 
proposal

X



Provide all records of 
deliberations and all economic 
analysis and comments on 
whether emissions reductions 
would result in lower growth

Provide analyses upon which 
Administration relied in 
deciding that emissions 
reductions below the 1990 
baseline are acceptable

Provide federal agency 
comments on any private 
sector analyses that 
Administration reviewed prior 
to Kyoto

Document steps that the 
Administration has taken to 
comply with Byrd-Hagel 
Resolution

Analyze whether the benefits 
of implementing the Protocol 
are justified by the costs

Evaluate the effectiveness of 
the agreement by comparing 
marginal abatement costs of 
alternative scenarios (to be 
evaluated under specific 
conditions listed)

Evaluate the opportunity costs 
of pursuing the 
Administration’s strategy for 
the abatement of greenhouse 
gas emissions (to be evaluated 
under specific conditions 
listed)



Evaluate how benefits and 
burdens of complying with 
Kyoto would be distributed on 
the national and household 
levels, describing the disparate 
regional and industrial sector 
impacts and the effects on 
different income levels (to be 
evaluated under specific 
conditions listed)

Explain potential effects of 
Kyoto on GDP, per capita 
GDP, unemployment, income 
and real wages, trade 
competitiveness and energy 
prices

All activities and/or plans for 
federal agency implementation 
of the Kyoto Protocol

Document estimates of the 
percentage of US emissions 
reductions that might have to 
be purchased from other 
countries

Legal and policy analysis re: 
applicability and availability 
of existing legislation to 
implement Kyoto

Drafts of and comments on 
documents re: international 
emissions trading, joint 
implementation. Clean 
Development Mechanism

Economic and legal analysis 
that US obligations under 
Kyoto can be met without 
constraining US economic 
growth and without imposing 
onerous and costly regulation



Provide all drafts and analyses 
from any interagency effort on 
climate change since 1993 re: 
current or new legislation or 
rules, production or review of 
any environmental data and/or 
analyses, production or review 
of any cost-benefit data or 
analyses, production or review 
of any economic data and/or 
economic analyses, and any 
comments from your agency 
on any drafts

Provide a copy of all data or 
analyses prepared or any 
comments by your agency on 
any environmental cost- 
benefit and/or economic data 
and analyses relating to the 
White House Initiative on 
Global Climate Change

Identify and describe all 
initiatives to revise any 
existing rules or propose any 
new rules relating to climate 
change, including any cost- 
benefit analysis, and a 
timetable for their 
development and 
promulgation

Provide any and all analyses 
that were prepared or 
considered of the cumulative 
effects on the US economy 
and/or energy system of all or 
any combination of 
regulations that were issued 
since 1992, that were 
proposed, and that are being 
developed that have or will 
have such effects



Provide all analyses that 
support the Administration’s 
conclusion that impacts on the 
US economy of complying 
with the terms of the Kyoto 
Protocol “are likely to be 
modest.” and all records of 
comments from federal 
agencies

Analyses that support the 
statement that US electricity 
restructuring “will offer 
approximately $20 billion in 
cost savings.” and all records 
of comments from other 
agencies.

Analyses that support the 
statement that emissions 
trading among Annex I 
countries “can reduce the cost 
to the United States of 
achieving its targets for 2008- 
2012 emissions by about half’ 
and all records of comments 
from other agencies

Analyses that support the 
statement that emissions 
trading among a subset of 
Annex 1 countries “can reduce 
costs by an estimated 60-70 
percent” and all records of 
comments from other agencies



Explain and fully document 
how more limited trading 
among the subset of countries 
would produce greater cost 
reductions than from either 
trading among all Annex 1 
countries or trading with the 
full participation of non- 
Annex I countries. And 
provide all records of 
comments from other agencies

Analyses that supports the 
statement that the Clean 
Development Mechanism 
“might shave costs by roughly 
another 20 to 25 percent” and 
all records of comments from 
other agencies

Analyses that supports the 
statement that overall costs “ 
would reach roughly one tenth 
of one percent of projected 
GDP in 2010" and all records 
of comments from other 
agencies

Analyses that supports the 
assumption that the rate of 
improvement in energy 
efficiency will be 1.0 percent 
per year and all records of 
comments from other agencies

Analyses that supports the 
statement that the estimated 
effect on energy prices will 
range from $14 to $23 per ton 
of carbon equivalent” and all 
records of comments from 
other agencies



Analyses that supports the 
statement that “in energy- 
intensive sectors some 
employment reductions could 
occur, although given the very 
small predicted change in 
energy prices, impacts in most 
such sectors are apt to be 
minimal. Furthermore, a large 
number of jobs will be created 
in other sectors- many of 
them high-tech jobs paying 
high wages”, and all records 
of comments from other 
agencies

Analyses that support the 
Administration’s estimate that 
the benefits relating to traffic 
congestion, highway accidents 
and air pollution unrelated to 
climate change “could offset 
approximately a quarter of the 
resources cost of climate 
change policy”, and all 
records of comments from 
other agencies.

Specify all of the models and 
analytical tools that the 
Administration has used and 
describe in detail their 
strengths and weaknesses



Specify all the 
Administration’s estimates 
that were derived by the SGM 
model, indicate why many of 
the Administration’s key 
estimates were derived from 
this model, and identify the 
corresponding estimates 
derived from each model that 
the Administration has used in 
assessing the impacts of the 
Kyoto Protocol

Provide the 1990 baseline, the 
FY97-98 data, and the annual 
out-year estimates until 2012 
for the following outcome 
performance measures: 
morbidity rates for some 
diseases, mortality rates for 
some causes, monetary 
damages from temperature 
increases, consequences from 
some catastrophes, traffic 
congestion, highway accidents 
and air pollution unrelated to 
climate change.

For any analysis provided, 
identify and explain the basis 
for assumptions used 
regarding such factors as the 
rate of improvement in energy 
efficiency, the effectiveness of 
market incentives in 
increasing the market share of 
fuels that emit less carbon, 
and economic and 
demographic growth. And 
explain fully any assumptions 
on how emissions reductions 
will be achieved as, for 
example, through the early 
retirement of coal plants or 
nuclear plant life extensions.



Evaluate the extent to which 
the Administration’s climate 
change strategy will require 
the diversion of funds from 
savings and/or investments 
which would have provided 
other benefits, such as social 
security, or more funding for 
education, health care etc.

Evaluate the potential 
offsetting negative effects of 
exempting developing 
countries

Evaluate the impact that 
exempting developing 
countries will have on the 
ability of emerging countries 
with export markets to 
transition to more energy 
efficient technologies

The rate that the 
Administration expects the 
economy to grow during the 
next 10 to 20 years with or 
without the Kyoto treaty

Provide peer-reviewer 
comments on all drafts of 
cost-benefit analyses 
performed by the 
Administration

Identify all private parties that 
are currently performing 
economic analysis of the 
Kyoto treaty, describe their 
work and provide all products 
of their work in draft of final 
form



Copies of side agreements, 
memos, or other documents 
re: the Kyoto Protocol entered 
into or contemplated by 
executive branch and other 
nations or parties

X

Scientific evidence 
documenting existence of 
global warming

X

Copies of draft testimony 
since the State of the Union X X

Agency comments on all draft 
testimony since the State of 
the Union

X X

Document the
Administration’s annual 
performance measures for its 
5-year Climate Change
Technology Initiative (CCTl)

X

Provide analyses that supports 
claim that CCTl is a “no 
regrets” policy X

Data on actual emissions and 
projected emissions reductions 
for FY97-FY2003

X

Copies of the US Climate
Action Report

X

EIS in connection with 
Administration request for tax 
incentives and research 
funding

X

Materials re: lAT group X



Table with FY89-FY99 
historical budget authority, on 
agency-by-agency basis, for 
President’s “Climate Change 
Technology Initiative” (with 
requests to explain specific 
budget provisions)

Table with FY89-FY99 
historical budget authority, on 
an agency-by- agency basis, 
for “US Global Change 
Research Program.” (With 
requests to explain specific 
budget provisions)

Table with FY89-FY99 
historical budget authority, on 
an agency-by-agency basis, 
for any other components of 
the Administration’s climate 
change program. (With 
requests to explain specific 
budget provisions)

Identify all government-wide 
and agency-specific 
performance measures for the 
Administration’s Climate 
Change proposal, including 
data for at least FY97, FY98 
and FY 99

Table showing what part of 
FY99 request is funding to 
continue initiatives funded in 
FY98 or prior years.

Table for FY93-FY97 
identifying contract awards to 
non-profit and for-profit 
organizations for work on 
GCC

NOAA Report



Goddard Institute for Space 
Studies/NASA confirmation

X X

East Anglia Univ. 
confirmation

X X

Lancet Article X
Studies showing costs reduced 
with flexible Implementation

X

Study estimating that climate 
change could double the 
number of weather-related 
deaths

X


