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OCR's Investigative Guidance on Fairness in Testing/Deadline of 
August 15 

Attached for your review is a final draft of OCR's Investigative Guidance on Fairness in 
Testing. The Guidance is designed to provide OCR's attorneys and investigators with an 
explanation of the legal and conceptual framework needed for understanding the issues raised 
by challenges under Title VI of the Civil Rights Act of 1964 and Title IX of the Educational 
Amendments of 1972 to testing and assessment practices. (Notably, OCR has applied the 
principles set forth in this Guidance in a manner fully consistent with the Department of 
Education's emphasis on high standards.) It also may be used as a point of reference by 
others who seek to understand the principles that guide any determination about uses of 
particular tests under Title VI and Title IX. 

' 
Since your previous review of the draft Guidance many months ago, the Guidance has been 
reviewed by the Board on Testing and Assessment (BOT A) of che National Academy of 
Sciences. The Guidance has been revised in tesponse to comments from BOT A and in 
response to additional refining comments from OCR, the Office of the General Counsel, the 
Office of the Deputy Secretary, and the Office of Educational Research and Improvement. 
We are grateful for the collaboration that has led to this statement of principles that govern 
our work. 

The substantive changes that have been made to the Guidance since its earlier circulation are 
technical in nature. These changes do not alter the basic principles or standards about which 
we achieved agreement many months ago; the changes are, for the most part, minor. For 
example, there is further explanation of concepts related to test validation and reliability. 

--....... ,, ...... .-iL:..:.~-
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Specifically, a definition of construct validity has been added and the discussion of reliability 
is now in a separate section. Two paragraphs have been added to the discussion regarding 
cutoff scores. ·Similarly minor changes have been made to the discussion regarding statistical 
analyses necessary to establish disparate impact. Also, a glossary on concepts fundamental 
to test validation has been added (Tab C). 

Thank you for your review of the Guidance. Because we would like to issue the Guidance in 
final in late August, we would appreciate receiving comments by August 15. 1997. Please 
send your comments to Jeanette Lim of OCR. Ms. Lim can be contacted by e-mail, by 
telephone at 205-8635, or by fax at 260-3040. 

Attachment 

141003 



08/12197 TUE 08:13 FAX 202 205 9185 OCR/ENFORCEMENT ~004 
t.7 l "'I.{ '1 I 

TO 

FROM 

. . 

. . 
All OCR Staff 

Norma v. cantti 
Assistant Secretary for Civil Rights 

SUBJECT Fairness in Testing 

FAIBNESS IN TESTING: ~ OVE~VIEW 

I di~agree with the proposition.that there are inherent 
racially based differences in the capacity of the American 
people to reach their full pote.n.tial ..... 

President Bill Clinton, October 21, 1994 

An invalid test eannot·measure merit. 

BACKGROUND 

Walls v. Mississippi State Dept. of 
Public Welfare, 542 F. Supp. 281, 311 
(N.D. Miss. 1982), aff'd in relevant 
part, 730 F. 2d 306 (1984). 

The issue of fairness in testing and other assessment practices 
is, at its core, a critical access to education issue. It was 
established as an OCR strategic plan high priority in 1993 
following consultation both within and outside the Department. 
OCR investigators have encountered testing and assessment issues 
when they have addressed complaints on the subject of: the 
disproportionate representation of minorities in special 
education, the access of limited-English-proficient (LEP) 
children to equal educational opportunities, and deseqregation, 
to name a few. This agency in the past has been guided on this 
issue by court decisions and principles established through OCR 
case-specific find~ngs. There is no single document that has 
synthesized these decisions and findings. 

OCR has developed this guidance in order to provide our attorneys 
and investigators with practical guidance on testing and 
assessment principles that lie at the core of Title VI of the 
Civil Rights Act of 1964 (Title VI) and Title IX of the Education 
Amendments of 1972 (Title IX) case law. This guidance also can 
be helpful in explaining to recipients the standards by which 
their compliance with Title VI and Title IX.may be evaluated. 
This will better encourage voluntary compliance as well as a 
greater understanding of the testing and assessment parameters 
that guide OCR investigations. · 
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The centrality of the issue of fairness in testing and assessment 
is properly viewed as consistent with, rather than contrary to, 
the push for hiqh standards -- the cornerstone of many of the 
Department's initiatives. OCR's focus on fairness in testing and 
assessment helps to challenge the assumption that minority 
students perform poorly because they lack the ability or 
motivation to reach their full potential. All students need an 
educational system which both expects high performance and offers 
real and meaningful educational opportunities. · Furthermore, the 
fact that a recipient's use of a test is violative of Title VI or 
Title IX does not mean that the automatic response to remedy the 
problem is to eliminate the test. Depending on the facts of a 
given case, there are many permissible responses to correctinq a 
violation, which include: supplementinq the use of the test with 
other assessment measures; revising the test instrument within a 
reasonable period of. time to address compliance concerns; 
substituting the test with another available instrument that more 
appropriately measures what is intended to be measured; 
increasing remedial support; and enhancing learning opportunities 
for students to perform well on the test. 

Significantly, OCR's focus on fairness in testing and assessment 
does not purport to mandate in any way the content of school 
curriculum. OCR's authority under Title VI and Title IX does not 
involve settinq curricula or levels of instruction for schools. 
OCR's role, when necessary, is to ensure that students of all 
races and both sexes have equal access to the curricula and 
quality teaching that is offered to all. 

It also is not OCR's intent or mandate to ensure equal outcomes 
by race, national origin, or gender. Rather, the focus of OCR, 
as ref1~cted in the attached Guidance developed for OCR attorneys 
and investig~~)~' is on principles of fairness in testing and 
assessment that/are designed to ensure that all students have 
equal education~! opportunities. Fairness in testing and 
assessment is essential to assuring that equal opportunities to 
educational excellence are provided regardless of race, national 
origin or gender sq that all students may attain high standards. 

SCOPE OF THE GUIDANCE 

The attached Guidance provides an overview of the use, and 
misuse, of tests for making hiqh stakes educational decisions, 
such as those that involve: school admissions; scholarship 
awards; evaluation for placement in gifted and talented programs, 
programs for LEP students; special education programs; vocational 
education counseling; and diploma awards. A glossary on a number 
of con.&=~pts fundamental to test validation is found at Tab c. In 
addition, more specific guidance is available on the placement of 

'(· .... ; 

-:t·~' 
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minority students in special education. ~ Memorandum to All 
OCR Staff (July 6, 1995) (addressing Minority Students and 
Special Education). 

The Guidance applies to norm-referenced and criterion-referenced 
tests1 as well .as professionally desi9ned alternative forms of 
assessment, alf of which are used for making "high stakes" 
educational decisions. The Guidance does not cover teacher­
created classroom tests nor does it apply to modifications of 
tests and/or testing conditions required for the purpose of 
accommodating students with disabilities under Section 504 of the 
Rehabilitation Act or the Americans with Disabilities Act. 

!ASES OF THE GUIDANCE 

Professional Standards 

As reflected in the Guidance, OCR adheres to generally accepted 
professional standards for evaluating standardized tests, such as 
those described in the Standards for· Educational and 
Psychological Tests prepared by a joint committee of the American 
Psychological Association, the American Educational Research 
Association, and the National Council on Measurement in 
Education; th~.;.pode of Fai: Testing Pra7tices in.Education 
prepared by th~;.,qJoint Committee on Testing Practices; and the 
EEOC Guidelines ... , on Employee Selection Procedures. At OCR' s 

·)·. request, the Board on Testing and Assessment of the National 
Academy of sciences reviewed an earlier draft of the Guidance and 
provided comments in writing and during several discussions. 
Many of the comments have been incorporated into the Guidance, 
including further clarification of the scope of the Guidance, 
explanation of concepts relating to test validation and 
reliability, and the discussion of cutoff scores. Their comments 
have helped to ensure that the Guidance is consistent with 
professional standards and educationally sound. 

~ ..... ,'," 

1 Norm-rei~;·~nced tests are tests used to identify an 
individual's p¢rformance in relation to the performance of other 
people in a specified group on the same test. American 
Psychological Association standards for Educational and 
Psychological Testing (1985) {APA standards_) at p. 92. 
Criterion-referenced tests allow users to make score 
interpretation~ln relation to a functional performance level. 

•t1= . ' • 
APA Standards ~t p. 90. In other words, criterion-referenced 
tests are designed to measure to what degree a learner has 
mastered a cer~ain skill. · 

___ .... ,;.. -"'.U.:-.--

_,,,,;. 
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Legal Standards 

OCR/ENFORCEMENT 

The Guidance provides that when OCR investigates allegations 
involving discriminatory test use by a recipient, OCR may look at 
evidence under two separate leqal theories of discrimination: 
disparate treatment and disparate impact. Each theory is based 
on settled legal principles and neither breaks any new legal 
gro~nd. · 

A disparate treatment analysis is used by OCR to determine 
whether a policy.or practice regarding testing is being applied 
differently by ?;(~('recipient to an individual student or group of 
students of a particular race, national orjgin, or gender, . 
without a .legitimate, nondiscriminatory reason. Under this 
analysis OCR would determine, for example, whether black students 
and white students are being tested under different conditions or 
whether students with the same test scores are being treated 
differently by a.recipient. If this is established, a recipient 
would have the opportunity to provide a legitimate, 
nondiscriminatory reason for the difference in treatment. If OCR 
determines that.the reason is not a pretext for discrimination, 
the difference in treatment would be permissible under Title VI 
and Title IX. 

Under a disparate impact analysis, OCR's focus would not be on 
the treatment of students, but rather on the effects of the 
application o+ a facially neutral policy r·egardless of whether 
the adverse can~~quences for a particular race, national origin, 
or gerider wer~~htended. Under a disparate impact analysis, 
further invest'¥gation will be triggered when the use of a test 
creates a sign!ficant difference in the granting or denial of 
benefits or op,P9rtunities on the basis of race, national origin 
or sex. Tests:that have a disparate impact on the basis of race, 
national origin, or gender must be educationally necessary; 
otherwise, they are not permissible under Title VI or Title IX. 
Educational nec.~s~ity requires a showing that a test is valid and 
reliable for th~ purpose for which it is beinq used and that 
there is no alt:ernative available with less disparate impact that 
still serves the recipient's educational purpose. If validity 
and r~liability have been demonstrated by the recipient, OCR has 
the burden of showing that an alternat)ve is available that has 
less disparate impact and that would serve the recipient's 
educat~ional purpose. The recipient's failure to use such an 
alternative wou~~ violate the civil rights statute(s) and should 
be remedie.~. ···· 

QUESTIONS NOT AbDRESS~O BY THE GUIDANCE 
:·~dr-

what questtcfns'.";are not answered by this guidance? First and 
foremost, the :i:nvestigative guidance, like other guidance issued 
by OCR, see 59 Fed. Reg. 11448 (March 10, 1993) (addressing 
Racial Incidents and Harassment), does not purport to define the 

141007 
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kinds of eases that may be targeted for ·compi-!aru::e.. r~Yi.~!ils . o~ 
this issue. Targeting decisions, made preliminariiy by the 
enforcement offices, are based on a wide range.of criteria: the 
de9ree of disparities in the provision of educational services, 
complaints received, information about the proqress (or lack of 
progress) which a recipient has attempted or made over time to 
address a particular civil rights issue, information received 
from recipients or interest qroups, and reasoned judgment that an 
array of factors merits the use of resources in a proactive 
review of a recipient's compliance with civil riqhts obligations. 

Secondly, this.quidance is not intended to .. serve as a "cookie 
cutter" model for all testing decisions that are made in the 
field. There are many types of tests -- and this guidance is 
limited to "high stakes" tests, as defined in the guidance. It 
is not intended to apply to tests, for instance, that are used to 
measure student or institutional advancement but for which no 
high stakes c4n$equences for individual students are tied. 
Moreover, as ~1th other investigative guidance, it should be read 
as guidance f<#·,..,pcR lawyers and investigators -- nothing rnore, 
and nothing less. This means the Guidance should be read as an 
explanation of the legal and conceptual framework needed for 
understanding the issues raised by challenges to testing and 
assessment practices. As such, the model (and praqmatic) 
investigative questions should be viewed as a starting point for 
assisting our employees with questions of great complexity. They 
do not define the "floor" of what must be asked any more than 
they define the •iceiling" of what may be asked. Those decisions, 
fundamentally, are best left to the OCF investigators and lawyers 
who are dealing with the specific cases and who know the 
recipients be'i~'; ,:.: "" ..... ,..,. 

Finally, and importantly, this guidance is not intended to 
represent any intention on the part of OCR to hold itself out as 
"the expert" on testing issues. Far from it, and as the Guidance 
explicitly recognizes, the expert judgments regarding complex 
determinations, ~' validity, must be left to the educational 
experts on tha~ subject. 

1t ' 
CONCLtTSION .1/.:..;', :' "r.t 

G·l').<:,C 

?i.·:-::· 
Guidance in this area should have immediate application for OCR 
investigations and have a positive impact on removing artificial 
barriers -- based upon race, national origin, or qender -- to 
educational opportunities and benefits. 

~ ·. 

i· ... 

:\..~li }.1 \·: 

.l l': ;' 
·' ! t 
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INVESTIGATIVE GUIDANCE 

·- .. --~-!..---·-.!~du:~~~---- ------------=-~~__:._··_-. __ .. :- -·-----. 
When tests are~: used to make·· educational decisions, they should be 
used to measur~7students' abilities, knowledge, or · 
qualifications·;·: regardless of race, national origin, or gender. 
Civil rights concerns arise when test uses do not satisfy this 
standard; the result is that equal opportunity may not be a 
reality for many~- students. This guidance outlines the 

_ requirements of. Federal law prohibiting misuse of tests and other 
assessment procedures that result in discrimination based on 
race, national origin, or gender. It is designed to provide a 
general analytical framework under Title VI and Title IX for 
determining the proper use of tests in the.educational context. 

OCR staff ·are encouraged to use this guidance, along with the 
attached Compendium of Legal and Technical Resources, as a basis 
for framing in~estigations in which test s6ores are used as a 
basis for educational decisions. Materials located at Tab A 
outline the statistical framework for establishing disparate 
impact. Materials at Tab B provide a sample approach to the 
collection of information on the issue of educational necessity. 
Tab C provides a glossary of terms relating to test validity. 

In evaluating a test or other assessment procedure, it is 
important to consider how the test is being used. In some cases, 
it may be use?.{ to make a certification or selection decision 
(.L.S:., admissj;.on,-;!:o a school, awarding of a scholarship, or 
teacher certif~~ation). In other cases, it may be used to 
classify students (~, to identify students as needing special 
education or special language services or as gifted and 
talented). In both cases, the test may be designed and/or used 
as just one part of a multi-component assessment process. If so, 
its use should be evaluated in that context. 

II. Jurisdiction 

In all cases, OCR must first decide whether it has jurisdiction 
over claims involvi_ng discriminatory use of educational tests. 
Under the Civi!~~ights Restoration Act of 1967, OCR generally has 
institution-wig.~~jurisdiction over a recipient of Federal funds. 

· •. :ll_'C. 
If an institutJon receives Federal funds, requirements of Title 
VI and Title IX apply to all of the academic, athletic, and 
extracurricular programs of the institution, whether conducted in 
facilities of the recipient or elsewhere. Title VI and Title IX 
cover the uses of property that the recipient owns and the 
activities that the recipient sponsors. Title VI and Title IX 
cover these operations, whether the individuals involved in a 
given activity~~re students, faculty, e~ployees, or other 
participants a~p outsiders. 

·,·· ... 

~009 
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·--.... 
--..__.c~ 

"'---··-.._·· ... 

------- ._-. --....... __ 

·- .. 

OCR may apply a disparate impact analysis to allegations 
involvinq discriminatory test use by recipients. Under this 
analysis the.use of any educational test which has a significant 
disparate impact on members of any race, national origin, or 
gender group is discriminatory, and a violation of Title VI 
and/or Title IX, respectively, unless it is educationally 
necessary. 

~n applying a disparate impact analysis, OCR staff should address 
the followin9'questions: 

A. Does .the::r~cipient's use of an educational test result in 
the significantly disproportionate denial of an educational 
benefit or opportunity to members of a particular race, national 
origin, or gender? 

B. If so, does the recipient have evidence that the test is 
valid and reliable under professionally accepted standards for 
the purpose for which the recipient has chosen to use it? 

c. If so, dq there exist alternative forms of assessment which 
would substantially serve the recipient's stated purpose and are 
valid and reliable for that purpose, but which have less of a· 
disparate impact on members of the race, national origin, or 
gender· group? 

Each question.;Js discussed in more detail below. Where, based on 
the evidence ~btained in an investigation, OCR finds that the use 
of a test or ~~s$essment procedure caused or contributed to a 
disparate imp~c~ on members of a particular race, national 
origin, or geri9~r (the first question), and the test or procedure 
does not meet ~b~ legal standard of educational necessity {the 
second and/or third question(s)), OCR should conclude that there 
was discrimination in violation of Title VI or Title IX under 
this disparate impact analysis. 

A. Establishing Disparate Impact 

Under a disparate impact analysis, a recipient's use of an 
educational test that causes or contributes to a disproportionate 
denial of an educational benefit or opportunity to members of a 
particular race, national origin, or gender is sufficient 
information to indicate a possible failure of compliance which 
should be investigated further. 

Addressing whether there is disparate impact requires a three­
step statis,~~9al analysis. (Tab A.) oc~ staff have access to 
statistical~ r'e·~~rences, including a computer disk containing the 
"z" test. OCR}J~taff also have access to published, commercially 
available sta~A~~ical packages, such as SPSS • 

. ,•."' 

141010 



08/12197 TUE 08:16 FAX 202 205 9185 OCR/ENFORCEMENT 141011 

·-- ........ ···-. ·---..... -.... __ -....... 
--...... ___ _ 

Page 3 - Investigative·Guidance 

a. _Es~~isbinq Educational Necessity 

once OCR has detenuinecf._that--.ther:e. exjsts a_ possible. failure of 
compliance through a disparate impact t"ffeory of discrimination, 
OCR will determine whether· the recipient can establish/prove that 
the use of the:-test or assessment procedure is educationally 
necessary. 2 Th. use of a test or procedure which has a disparate 
impact on members of any race, national ori9in, or gender is 
discriminatory~ and may be a violation of Title VI or Title IX, 
unless it is educationally necessary, i.e., it is valid and 
reliable, and there is no alternative with less disparate impact 
that still ·meets the recipient's educational needs • 

.. 
In evaluating the validity and reliability' of a test or 
assessment pro'~edure, OCR will° rely upon generally accepted 
professional s£~ndards such as those described in the Standards 
for Educational and Psychological Testing prepared by a joint 
committee of the American Psychological Association, the .American 
Educational Research Association, and the National Council on 
Measurement in Education; the Code of Fair Testing Practices in 
Education prepar~d by the 3oint Committee on Testing Practices; 
and the EEOC Gui4elines on Employee Selection Procedures. All 
decisions as to.~ whether a test or procedure has met 
professionally accepted standards will be made by experts. 

A proper determination of educational necessity requires OCR to 
request information from the recipient concerning the testing and 
assessment procedure under review and the availability of 
suitable alternatives that have less disparate effect. During an 
administrativ~ enforcement proceeding, the recipient has the 
burden of sho~ing that the assessment process is valid and 
reliable, whi~~OCR has the burden of showing that there are 
suitable assesitn.@nt alternatives that have less disparate impact 
but still mee~f;h~ recipient's educational needs. 

2 There are ce~tain types of test misuse where a recipient 
will not be ab,:~e to meet the standard of educational necessity. 
For example, 9,g~ may find a violation of Title VI or Title IX if 
a test or oth~t\.assessment procedure has a disparate impact and 
is clearly not ~eing used for the purpose(s) for which it was 
designed. such misuse includes the situation where a test is 
being used as ~he sole or principal criterion for making 
educational decisions and it was clearly not designed to be used 
as such. In such cases, no further analysis is required. I! a 
recipient can show that a test or assessment procedure with a 
disparate impact is being used correctly, OCR must proceed with 
the educational· necessity inquiry -- requesting additional 
information from: the recipient about the validity and reliability 
of the test and, if necessary, exploring possible alternatives. 
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-·-- ·----.._:..:::·.':'.-___ .. _ .:....--i,. -~~Valida ti on Standards3 

Validation,···-;Jkra~-~~-~--~~ocess of evaluati~~--tlie ~egree ~~ -
which a test: li\easures what it claims to measure; is administered 
in the eorrect.·<·'manner; and leads to legitimate inferences. More 
specifically, a test or assessment procedure will be valid when: 

* it m~~sures the construct (characteristic, property, 
ski~:i·i ability, capacity, or behavior) it was intended 
to ~.~~sure; 

* it is'~ administered in a correct and appropriate manner, 
with regard to: testing setting,~testing procedure 
_(including the qualifications of· the test-giver and the 
manner in which the test is given), and tested sample 
of people (~, using a test validated for adults to 
assess children would be improper)'; and ., 

* the inferences drawn from the resulting data are 
corr,.~ct and appropriate. 5 

:.b. 

A test may be ~alid for one educational purpose or population of 
students, but~ot valid for another. Thus, a decision by OCR 
regarding whett:i.er a test is valid unde:r the circumstances of a 
particular ca~i~_'" is an inherently fact- and case-specific 
decision. :I'~ 

.:~kn:~~ · 
~~~~~~~ ........ ......-----~ 

3 The inc~~b'~ion in the Guidance of a discussion of 
validation sta'pdards is intended to guide investigators in 
gathering infot~ation about available validation studies. Again, 
the discussion~· is not intended to establish new standards for 
determining v~~idity, but to reflect existing professional 
standards. However, it should be noted that the Standards for 
Educational an~:Psychological Testing, which was published in 
1985, is curre.,tly being revised. Also, the discussion does not 
address whethef' validity evidence is required for each race, 
national origip·, and gender group that constitutes a significant 
portion or nu~~~r o~ the recipient's test-taking population. 
This issue, when it arises, will be addressed on a case-by-case 
basis. ·'.;:; 

. !"''. 

:~'5· 
4 Improp~ijc~est administration can also be an issue in 

disparate tre~;1=::m,nt, as discussed below. 
·"\~.q ·1· 
?r~r.rt ,. 

5 Indeed,~~/ may not be technically correct to refer to a 
test or assess.}il'.ent procedure as being valid. Rather, it is the 
inferences and;Tlnterpretations drawn from the responses to the 
test or procedure that must be valid. However, for simplicity's 
sake, this gui~ance will use the more common approach of 
referr~ng ~o ~Re t7st or procedure as being valid for the purpose 
for which it ~~0be1ng used . 

.Ji· 

...,_ ... , .. , .. _ .. ~.-

.... : .. ~. 
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·. Pa~:--s--~--r~~~sti·~~-~~ance· --- _______ . --~---"-------
. ---.... ·-----·· ... _ ... 

There are various types of te~tvaJ.-idity- evidence, i.ncludinq 
. ___ .·--- ____ --L~.~9~q others) ~.c~ntent valid~ty ~ crite~ i~n validity (including 

concurrent val·idi.ty and predictive validity), and construct 
validity. 6 ··~... · 

crit~rion-r~·~~~~~--~-~iiciity~- ~~-e- -~redictive form, is appropriate 
when a recipi~n~ is usinq test scores to predict students' future 
performance on~~a particular criterion or performance measure. 
Content validii;,~y and the concurrent validity form of criterion 
validity are ~;~;l.jwant and appropriate when the educational 
concern is theJ.1assessment of current performance on a particular 
criterion or p~iformance measure. Construct validity is an 
assessment of ;;'11the extent to which the test.. is a measure of the 
particulaz:: coiX~truct or psychological concept (a characteristic, 
property, ski~~' ability, capacity or behavior) that the test is 
supposed to me~ure, and also, of the e~tent that the empirical 
results regard:~hg the test are in conformity with existing theory 
concerning the~construct. 

To establish the criterion-related validity (predictive or 
concurrent) ofia test the recipient should establish, through the 
use of empirib~l eviderice, which is consistent with accepted 
professional standards,.that the test scores are related to 
performance ort(~he relevant criteria to a statistically 
significantly ,~egree, e.g., significant correlations. For 
example, a tes~ which was designed to predict applicants' ability 
to earn._ a deg:r:.~e in mechanical engineering and used by a 
recipient to ~~.asure applicants' chances for success in a college 
mec~a~ical ena~Deering program, would be subject to predictive 
validity stanq.~5ds. 

content-relat~£'validity is implicated when a recipient is using 
a test to mea~u$~ the acquisition of specific knowledge or 
academic ski1~4~·; For example, a. statewide proficiency test 
designed to dsmbnstrate acquisition of educational information 
and/or skills.fljnd used as a condition for a diploma would be 
subject to an~lssessrnent of its content validity. To establish 
cont7nt vali~¥[J.¥ a .recipient sho':1ld produce empirical evidence, 
consistent w1~ accepted professional.standards, of the degree to 
which the same,~s of items, tasks, or questions on a test are 
representative.3,of the knowledge and skills being measured. 

,;·)· . 
\·~ r 

After determin~~ion of a test's content validity, it may be 
appropriate tDj~nquire into the instructional validity related to 
the test. Ins~):·uctional validity determines_ the degree to which 
a school provid,:!;s instruction in the knowledge and skills 
measured by th.$) test. A statewide proficiency test could also be 
subject to an )fpstructional validity analysis. 

'( '· '.I; .j" • 

___ 6 _o_t_h_e_,r;.....;.,;.tf~J.~;~i of validity are described in the· Glossa1:y at 
Tab C. -f~:''.f .: . 
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is not determf?ied in a single way or by one investi(jatfcin. 
Rather it involves a series of studies and other procedures 
designed to determine whether an assessment instrument that 
purportedly measures a certain construct or variable is actually 
doing its job.· 

2. · : Estal>lisbinq Validity 

In appropriat·~:/~ases, OCR staff will gather information relating 
to validation }.j.ssues. Tab B provides guidance on the types of 
questions to a'§')c and information to obtain regarding validity and 
the other aspefgts of educational necessity_,, Given the fact­
specifie 11atu~~·1 of OCR' s case work, these sample questions should 
be considered{~~ starting points for appropriate inquiry. In 
most cases, ti{~~e questions should be refined, modified, and 
supplemented b~.~ed on the advice of testing and/or other 

' 1,i;'(i~,·. • • • .. • education expe:r,;t·s. Prior to requesting any validity evidence 
from a recipi~Ji~, OCR staff should first find out if OCR already 
has any relev~~t- documentation on the test or assessment 
procedure at ~~sµe. All decisions as to whether a test or 
procedure has'f'~et professionally accepted standards will be made 

,, .1_. t 
by experts. v;;::.:;: 

~·.'~~.:~!I ·~, 

In evaluating~};~ adequacy of the empirical evidence proffered by 
a recipient to establish that the use of a test or assessment 
procedure is educationally necessary, OCR will use the 
professionally ,accepted standards cited in this guidance and will 
additionally rely upon the recommendations of experts from within 
and outside th~ Department. The following guidelines should be 
considered wh~~·evaluating evidence of validity: 

.·l . . 

, .. .. :.~a. No assumption of validity. The general 
~~reputation of a test, its author, or its 
-ij1-l?'~blisher, or casual reports o~ its valid~ty are 
~~hot evidence of a test's validity. OCR will not 
\~.~sume that a test is valid based on a test's name 
;j~pr descriptive labels; prornbtional literature 
<~\;about the test; data regarding the frequency of a 
.;.:,:;))test's use; or testimonial statements and 
;~$redentials of test publishers, consultants, or 
:~\(fpecipients which have previously used the test. 
;-,.":~.-~~ . 

:~~~·1A:·. recipient may rely upon portions of a 
;\~ublisher's test manual as evidence of validity; 
j'.iLhowever, a test Jnanual is not presumptive evidence 
:;j.[of validity. During the course of an 
;~~nvestigation, there should be evidence of 
;3~pecif ic studies cited. in the manual which show 
~~hat the test is valid abcording to professionally 
>\~ccepted standards. These studies may be obtained 

:f::·· 
r, .. 
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·i~ .. ~~y the recfp1erit as a response to an OCR request 
~~ibr evidence_f>f validatioll__and ne~~-~ot ·be­

______ ,- ~\1~put!nely maint"ii"iilecr-by l:he reClpient • 

.. -----· \If~ Acceptable types of validity evidence. 
~~ecipients may support the use of a test through 
,:•r*~alidity studies of the same test conducted by the 
{~"fl;lecipient, other schools, test publishers or 
~\;:i:~:ristributors, or professional researchers. such 
f~S,.:yalidity studies must show th.at the use of the 
·
1;?test by the recipient is the professionally 
/~;accepted equivalent to the use for which the test 
ifl/'Was validated. "' 
:~~l'J~::·. • 

:~~. Statistieal relationships. As one part of 
tthe process of showing that a test or procedure is 
.~"fvalid, the degree of relationship between test 
}~1~eores and performance criteria should be 
\i}L~:valuated and determined. This may be done by 
.%1tecipients (or other researchers) using 
;~l~professionally accepted research and statistical 
~:a;procedures. 
~ti@, 

3. i)~.+i~tablishinq Reliability 
.:: .. L 

! .... 

Along with ev:. ~ce of a test's validity, there should be 
evidence of a·~f.~'st's reliability over time. Evidence of 
reliability m4~~~conform to acceE;>ted profes7i<:>nal standards. For 
example, where~lhere are theoretical or empirical reasons for 
expecting rel~'~b~ilities or standard errors of measurement to 
differ substari,tf$·ally for different populations, it is 
professionall~~J~:Ccepted that the studies will include estimates 
for each major,:;'.~population for which the test is recommended. 
Moreover, relj;Cipility may be affected by the type of assessment 
procedure at f~i$;Ue, ~. a standardized test versus a 
performance-b~~~d assessment. 7 

;:f;f;;J 
::\ i. ~ 
: •' .~: ,j ~-

' ···1 u ,(;'. •0 

)~~\.~if·· 
~~}Ji; 
~~(it~~ 

7 Perf orm~ripe-based assessment requires students to generate 
rather than cn~i,se a response. students are required to actively 
accomplish compy;:,ex and significant tasks., while bringing to bear 
prior knowled~;~l~:; recei:t learn~ng, and relevant skills ~o solve 
problems. oe· 'strations, written or oral responses, Journals 
and portfolio. e examples of performance-based assessment. 
He:rnan, J.L. ,~i~~f6~bacher, P.R., & Winters~ L. (1992). ~ P~actical 
Guide ~o. Alte1f:fit~·t1ve. Assessment. Alexandria, VA: Association for 
supervision ai;i~\Curriculum Development. 

"::~-~/ :: 
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:lf~i' -'n 
Even if a rec :ent can show that a test or assessment procedure 
is valid and :~iable, OCR ma~ co1:1sider the recipient's contii:'ued 
use of the te~~:! or procedure in violati~n of OCR regu~ations if 
one or more t~$~in9 instruments or procedures are available as an 
alternative t¢>~1')the ehallenqed ·test or procedure, .5l.mi if any 
alternative 1'><F~ubstantially serves the educational purposes for 
which the tes#,d~r procedure is used, 2) is v~lid and :eliable for 
those purpose~.HtJand 3) would have a lesser disparate impact . 

. ·~~}:~~·~(~.:i. 
In evaluatinqi~~e suitability ~f an~ al~ernatives, where the 
relevant meth_~!ii'c;>f ~alidat~or; is cri ter ionrrelated, OCR. should 
comp~re. t~e ~~~~.~ctive validity of those alternatives with the 
predictive vaQ;r~~~:ity of the challenged test or procedure. Where 
the use of a ;~~~jt or procedure offers only minor improvements in 
predictive varl;icrity over available alternatives, OCR should 
closely examfh,e;';-:the test or procedure for evidence that it is 
necessary to .~~pieve the recipient's purpose. 8 

c. Use~i~} Educationally Necessary Tests or Procedures 
:i.~~n~-

1 • .;.7}/Cutoff scores. 
itL:. 

In determinin2_~~.~hether a test or procedure with a disparate 
impact is edlit;a;tionally necessary, OCR will look to how the test 
or procedure _iEf.:actually used by the recip~ent. In sonu~ c::ases, a 
test or asses~m~pt procedure may be used without a specific 
passing or c~: '.~score. In other cases, a score may be set, .. .t. 
either by th $t developer or the test user. standard 6.9 of 
the 1985 Stan '.~:,~;(ls for Educational and Psychological Tests states 
that 11 [w]hen ~,aii'§pecific cut score is used to select, classify or 
certify tes: ,·~~*-e:s, the metho~ and rationale for setting that 
cut score, 1n~!)i~d1ng any technical analyses, should be presented 
in a manual ~:!ei;-eport. 11 OCR will consider this information in 
determining ~b~~her a test or procedure is valid and reliable 
when used wit~~~hat score. 

~ .. ::•il:.. .: ; 

In sc;>m7 cases::,~~ recipient may use a higher score than that 
specified or ·• 'Commended by the test developer. In such a case, 
it is critic~ ·o obtain the recipient's rationale for changing 
the score, pa~~icularly where a recipient's use of a higher score 
res';ll ts in a si.~l·a~er disparate impact than "'.'ould the lower score. 
It is not self;~,:e:vident that a score of 75 will relate to better 

lt JJt;~!{ 
1 It is 41'.~d educational practice for recipients using tests 

or proce~ures~,1,~}?.:~t h~ve disparate impac~ to inquire into 
al ternati. ve te'f;;iting instruments or assessment procedures that 
would provid~~~~~dents with equal access to the recipient's 
programs and 1;~:~7gf.t its. 

{jf 

141016 



08/ 1219; TUE OS' Is FAX t1t1rs 9185 OCR!ENFORCDIENT 

1;~{1iiir~. 
Page 9 - Inve~:t,.$gative Guidance 

- ··-.... -------._ 
. -----~----· ---
-..... 

f Li~;~~!~{· . · .. 
criterion per~P:##'ance9• tnan--a. seor.e of GS. or 70. Because ·tests·· 
are often use~~o es~i~ate ci:iterion.~-:rformance b~sed on test 

.. p_e_rfQrJ@nce..L .. -~p-~ .. r.~Pi.pien.t .wi:'l-J; ... have to show that·- ~ncre~ental 
· ·------·-- ·improvement i~~performance on the test above the cutoff score 

recommended by2~~he test developer actually does translate into or 
predict betterc);performance in school or on the job (e.9., if the 
test is used ~~:;.-predict success in a college mechanical 
enqineering pr,8gram, that the incremental improvement in test 
performance w~~:~· actually translate into better performance in 
that program) ~~;_;~:1i/! 

'.tlli!·K, 
•1' ·~ 

2. " A~ffirmative Action 
" ~! 

When a recipiJn~t has previously been found~ to have discriminated 
I 'V,··•,J~• ,,· • 

against persorj~yef.c:m the basis of race, national origin, or gender 
or when the r~§r;~ient is attempting to overcome the effects of 
conditions wh:i'.c~>resulted in limiting participation on those 
bases (e.g., $~~.amptin9 to enroll a more diverse student body), 
permissible af~\rmative action may include using test or 
assessment res:UQlts in a different manner for members of a 
particular ra'.#.lit,national origin, or gender. 10 

:·~t1;!1~~· 
c. Re~~~A.~s Under A Disparate Impact Analysis 

Should a viof~~n be identified, OCR will utilize a range of 
remedies to a;~~~:St recipients in complying with Title VI and 
Title IX -- z:.·~~~dies which ensure equal access and promote 
educational exb;~llence. 

~g~~~-~~ 
I~ an¥ ~greem~n# with a recipient to remedy the effects of 
d1scr1minator~ii~~est use, OCR should identify: 

. .S\.t,I);; 
l) spec1,J,3,~1~ acts or steps the recipient will take to 
bring th'~~~.;~ecipient into compliance with the law; 

-~-~;j·~~~;~l 
. l··)~h. 

2) the~,~~able for implementing each act or step; and 
.,,. 

d
3) a spe~,,~~:.ic 'timetable for submission of 

acumen , n. 

-~!~1.;~:~:~~L 
• 

9 _criter~.~'i .. performance is a measure of perfo.rmance .on some 
criterion, su.ch\ .as successful performance on the Job or in an 
academic pro~-i~· 

)~(~:.-. .. ~~· 
10 Also f.§~~~ discussion of disparate treatment below, as to 

how aff irmati.\~~.\.action can be a leqiti~ate nondiscriminatory 
reason for us~~g a test or procedure dlfferently based on race, 

• gender I Or na~:;;ib()nal Origin. 

I~ 
.c. ~~~ 

~Oli 
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-·--· -- ------ - - ·-..... ·. ---· - -~,~~~}~~~~:: 
All aqreemon ho with a view toward effective 
monitoring, ai ),>'ermit_ .exibility to assis1;_ree.ipien-t.s-·-in-·botb 
complying wit .. :',·.~·"· ~i.a:-·r19ht1iaH.4t._~~ -fftd-·meeting their 
educationa1·9~j· 

Examples of r:i~~~ial efforts may include, but are not limited to, 
the follo~inq~~~~~visions. In an aqreement for corrective action, 
OCR may wish j!;9.;:1·;equire further evidence of a test's or . 
procedure's V~'l'i~~ity for a particular race, national origin, or 
gender, if th~4tj:$e of the test or procedure causes a disparate 
impact and is\b:o't, at the time of the investigation, fully 
supported by ~:~~~~:·required evi~ence of validity. . Where 
appropriate, ~~i;9,f>rrective act.ion agreement, may include the 
continued .use;f;'<;ff.:. the test or procedure in. ·conjunction with other 
crit7ria. oc~~}.?-Y r7q':1ire a rec~piel!t that has not previously 
considered us·~ti~~ addition~! test1nq instruments or assessment 
procedures as~~alternative to the test or procedure that has 
been found toi¥J~blate Title VI or Title IX to implement 
altern~tives p~~~ l) substantially serve th7 educational purpo~es 
for which the;l~X\flllenged test or procedure is used, 2) are val.id 
and reliable ~l.9:f\fthose purposes, and 3) have a lesser disparate 
impact. Addt~~Rhally, there may be cases where OCR may also 
requi::e. comp;~~~;~;. suspen7ion. of th~ use of a ~est if ~ ~ess 
discrimi.nato;r'~;'.f~l ternati. ve is available, or if a recipient has 
shown bad fal:,.1:.",P,~~l.n the use, or justification of the use, of a 

~n· t,,;· .. ··11>·"· test. Also,~'·,· ~appropriate, a corrective action agreement may 
include prov, ·students with learning opportunities to permit 

-them to mast 'terial covered by a test. 
:'~~ ·;~ 

IV. DIFFERE~!l\;;,. ,REATMENT ANALYSIS 
'.!!:,~~·· ~:·~ ! ·:~ :·~:, 

If warranted r~.~:t~he nature and scope of the alleqations or 
evide~ce, oc~~*~l underta~e a different trea~rn7nt analrs~s, as 
described bel~pJ'!;:~;'.; to determine whether the recipient administered 
a test or ass;~'.¢:.~rnent procedure differently or used scores 
differently ~.g~(;;::students. o~ a particu~ar ~a<?e, national origin, 
or gender, wi~n&~t a legitimate, nondiscriminatory reason. 

~ .. :{~m-1~:~ s:;;,:: ·: . 

Tests and as~~~~§:ment procedures must be administered and scores 
used in the .~~:W~> manner regardless of race, national origin, or 
ge~der. EyG'&'~~~f a.test or pro?edure is ~u~ported by ~uffici7nt 
evidence o:f, e ··ti· at}.pnal necessity, a recipient may still be in 
violation of ~ VI and/or Title IX if the test or procedure is 
administered ~~ Lh ~rently or the scores are used differently for 
studel'!t~ of ~~lij~·rt~cul~r. race, national origin, or gender without 
a legi.t1mate 1iW:9'~~discriminatory reason. 

'~.>ff~1~;~t: 
A different ~#&~tment analysis can be pursued on a class-wide or 
individual b~~·F '.· A class-wide pattern. and practice approach 
will b7 mor~,~~ ctive than an individual. approach in. iden~ifying 
systemic prol~t+,~ias. The pattern and practice case begins with a 
statistical ~~filgnstration similar to the one that begins a 

'0;f.n:::: ·~-·~·•--L~-

~~; 
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disparate imp~~~;kcase. However, if this disproportion is not the 
result of the :~~pplication of a neutral policy, proced~J;:~. __ or--- - · -
~i-~~-'---~~:y;, be ~i?-_e!'9~_o( ,..a.._p...a.ttern-l:l-na- ~-ra.ct-ice of 
di~ent tre-?n~ and the analysis discussed below should be 
fol lowed. .1',:·,.~~·.· · · 

-~lj!~f~~ 
In applying ~~~Jlclifferent treatment analysis, OCR staff should 
address the f,·!?i[.1.pwing questions: . 

l G In the a;~~· ... ~~istration of a test or procedure or in the 1:1se 
of scores for11~~th.!! granting or denial of an educational benefit or 
opportunity, *1:~~j~a recipi~nt. t:eat an individual or 9roup 
differently t.J":i,;~P,k~another individual or group, where they are 
similarly .sit"M'a~~d except for their race, national origin, or 

:'·>• ·~·· 11 i··.~~ gender" ,,. · · ·, '·.· 
. :;Hifj:Di:·. 

2. Did the :t:;<f±;<;umstances of the test/procedure use provide a 
legitimate, r4?:P.C:l;~scriminatory reason for the different treatment? 

. :;:::. :· ~ :. ::.1: · ,·· ~ 

3. Was the f,~a$on given by the recipient actually a pretext for 
discritninatioi1?fT -

·.:;::;~~-f~Lf.~~. 
wi:iere, based ~iijJ#h7 eviden7e.obtained in the investigation, OCR 
finds that a f~C';lpJ.ent administered a test or assessment 
pr~c7dure or ~,? scores differentl¥ based on th7 ra7e~ national 
origin, or ge~~Jl\F of test-takers, without a nondi.s7rim~n~torr 1 
nonpretextual~':-;:.~ason, OCR may conclude there was discr iminati.on 
in violation 'g~~rii~·Ti tle VI or Title IX under the different 
treatment an~f,~~~s. 

o'i~1'{~:(. 
On the other.ef ~ . .,. ~ , if OCR finds that the reason for the different 
treatment wa~ ~.,. .,: 1) the provision of testing accommodations 
or auxiliaryJ -to qualified individuals with disabilities as 
required by ~ ~n 504 of the Rehabilitation Act of 1973 or 
Title II of ,tnericans with Disabilities Act of 1991; or 2) 
voluntary or_ ... dial affirmative action undertaken in accordance 
with this gu~ctnce and the regulations that implement Title VI 
and Title rxj'.c,;,q¢F. ~ay find that the recipient had a legitimate 
nondiscrimin~-~9.ry reason for the different treatment and may find 
no violationtu:oder this theory. m;_,.z 
V. ESTABLIS;H,ING A VIOLATION OF TI'l'LE VI BASED OPON A 

RECIPIEif-#~f~~;· USE OF A TEST OR ASSESSMENT PROCEDURE AFTER A 
FINDING 'i,'l'B:AT A RECIPIENT OPERATED A DUAL SYSTEM 

. ::'.~~~~11~:~:. 
The use of a ... '' ducational test or assessment procedure may be a 
violation of

0 
le VI if its use is a vestige of the previously 

segregate~ si1~1f.'~m -- i.e. ~ ~ t is a policy and practice traceable 
to the pri.ort~¥z§;tem. Additionally, the use of any test or 

.... ~~ . ..iv·-~1'o1f • • 

p:oce~ui:e th~~lii(\in r7ali ty, J?erpetuates t~e. effects of previous 
d1scr1rninati9;;?]{1mf1iY violate Title VI. Recipients th~t have 
operated dua~~i~~~tems and have not been declared unitary have an 

·111 
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. -.. . . t\>:'<~i.:,:·~~~r 
obligati?n t~;)~~~t-le tbeir ..pr.ior .. de _.iur9 ~-~~CJ~~- ~Y~1:-~T.D~· 
such recipien:t~:::.have an obligation ·to identify, consider and · 
implement-les'~>~~scriminatory criteria ·consistent with sound 
educational p' ': ~fiy, to t.he· extent practicable. Once it is 

.... established · ... -~ a test or procedure is traceable to prior ~ 
~ segregat1(Cfn, the recipient must demonstrate either (l) that 
the test or p~~.cedure has no current segregative effects, or (2) 
that there ar;;~~(~~o less segregative alternatives to the test or 
procedure tha~Mf.~re practicable and educationally sound. 

~il!~ 
,~~-~·,¥!,;·,· j°if~J".' ... ~.-t .. : 
··"l''':T· 

·~Lr~~~(! 

~;11;t 
~~~;~ 
;i,;,~1·•~;, 'J., 

>w·~r~: *~~·1+ 

.j:', .:.: •. ~~~.~'. \/ 
:~: . ·.: : .. ~ ; -
~·.:.? :""°·· >t 
~:~:·. :~:·.'' ~- ./·. 
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Preliminary lnjunctioh Denied in High Stakes Testing Case in North Carolina. On August 
29, the United States Di'strict Court for the Eastern District of North Carolina refused to grant a 

. preliminary injunction against a local school district policy which requires all students in grades 3 
through 8 to achieve a specified score on the North Carolina state reading and math tests before 
they can be promoted to the next grade. Approximately 480 students have been retained as a 
result of the policy, which had been challenged on behalf of the NAACP Legal Defense Fund and 
parents of 14 of the students affected. In denying relief, the court found that the plaintiffs were 
"less than likely" to prevail on the merits of their claim. Department of Education staff 
understands that the scHool district is adding additional measures of student achievement for 
promotion purposes. 
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NE~~!RVER 
August 30, 1997 

N.C. I NEXT STORY 

Cou1i backs Johnston's pupil-retention 
policy 

Parents fail in their quest for a preliminary injunction that 
would have forced the system to promote studen~ who failed 

end-of-grade tests. 

By MARTHA QUILLIN, Staff Writer 

In a preliminary mling, a federal court has upheld a Johnston 
County school policy that held back about 480 students this year 
because they could not pass end-of-grade tests. 

U.S. District Judge Terrence W. Boyle found no basis on which 
to keep the school system from enforcing the policy -- first used 
during the 1995-96 academic year -- until a suit challenging the 
rule is resoh·ed. Boyle said that a group of parents and civil rights 
activists who filed the suit have a "less than likely" chance of 
winning their case. 

The group had asked for a preliminary injunction against the 
policy, which they say discriminates against minority and disabled 
smdents and misuses a test meant to measure the performance of 
schools, not ip.dividual students. 

"We're pleased," said Dr. Jim Causby, schools superintendent, 
after learning of the ruling Friday afternoon. "Vle were confident it 
would probably go that way, and we're pleased." 

In denying the request for the preliminary injunction, Boyle 
doubted claims of irreparable hmm made by the NAACP Legal 
Defense nnd Education Fund; Educate our Children, a parents' 
coalition; and the parents of 14 unidentified children who initially 
faikd the tests. 

The group had argued that students retained in grade because of 
the testing policy would suffer by being a year late in struting 
college, careers or family. In addition,. they said, the students 
would develop low self-esteem and negative attitudes toward 
school and would be less likely to succeed academically. 

The judge rejected the claims. 
"Besides the highly speculative and distam narure of these 

arguments," Boyle V.'Tote, "they suffer from the additiona1 
infirmity of ignoring that Policy 842 is designed to help the 
retained students: A student who is not promoted is giv~ what is, 
in effect, a remedial year which should allow the student to catch 
up on the skills that he is lacking and perform better in the future." 

On the other hand, the judge said, issuing an injunction in the 
case would force the scraml?ling of nearly 500 students who have 
just begun a new academic year. Doing so, Boyle said, would be 
disruptive to the school system and would cause teachers and 
administrators to lose credibility. 

But the most severe consequence, the judge found, "would be 
the effect of.having a carefully engineered promotion/retention 
policy superseded by a federal court, outwei~hing the policy 



. -09/05/97 15:02 13'202 HH ~,.391 DEPT. FD OGC r:,:100.1 

Court backs Juhnsron's pupil-retention policy (8130191, The lb.Up://scarch.nando.11etlplweb-cgi/ ... 201996030 i o/a3C%3Ddate%3C%JDl 997090: 

decisions made by an elected school board in a public deliberative 
process." 

However, Melinda Lawrence, an attorney for the parents 
involved,, said part of the problem all along was that ~ome paren~ 
felt left out of the process. While the school board discussed 
Policy 842 •• also called the Student Accountability Policy -- in 
open meetings, many parent'l said they were unaware of it until 
they found their children were in danger of failing. 

The testing policy is Johnston County's response to new state 
requirements tha.t all schools demonstrate they are teaching a set 
curriculum of basic skills. 

Students who have difficulty with those skills are supposed to 
be identified early and and given remedial help so they will be able 
to pass standardized tests at the end of the academic year. Those 
who don't pass are tutored and given the test a second time. If they 
fail then, they have the option of attending summer school and 
taking it a third time in the hope of passing or opting out of 
summer school and repeating a grade. 

High school students take similar tests in five core classes. 
AJJ.y student who fails the test a third time but received average 

or better grades during the school y~ can still be promoted if the 
principal and teacher agree the student has mastered !he malerial. 

Other school systems in the state have similar policies and me 
watching to see what happens in Johnston. 

When the lawsuit was file~ parent<; noted that historically, 
students from other racial groups have not performed as well as 
white students on standardized tests. In addition, parents said, 
students with learning disabilities and other special needs were not 
always given the extra time or quiet accommodations they needed 
to perform well on standardized tests. As a result, students in both 
groups would be more likely to be held back under the policy, they 
argued. 

The judge said he found no evidence of any discrimination. 
However, as a result of the suit, both the parents and the school 

system say the policy has been clarified considerably, making it 
easier for teachers and principals to understand and uniformly 
apply. Especially important,. both sides say, is the process of 
identifying at-risk students early, getting appropriate help for 
them, and notifying parents. 

"We're disappointed," at being denied an injunction, La"Wrence 
said. "But we're very happy with the changes that have been made 
in the policy in response to the lawsuit. · 

"There is ~ill an over-reliance on the test and we are st.ill 
particularly concerned that the policy i~ heing arhitrarily and 
inconsistently applied. A lot of kids who are not going to be well 
served by being retained are being retained, even under the revised 
policy. But it is infinitely better th.an it was." 

Also a~ a result of the lawsuit, and because of the stricter 
standards for advancement, parents have become more involved in 
the schools and students are working harder, Causby said. 
Johnston County bas long struggled with the problem of how to 
keep students in school once they reach age 16 if they aren't 
performing well. In the past, those students knew they could find 
jobs in fanning if they grew :frustrated "rvith school. Now, they may 
also be tempted by service and construction jobs in the 
fa.~t·growing county. 

The best way to lower the county's slightly higher-than-average 
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dropout rate, educators and parents say. is to help students perform 
at grade level from the start. 

School officials and parents who have sued them agree they are 
all working toward that goal, and say they simply disagree over 
how to get there. 

Joseph Avery, a member of the education committee of the 
Johnston County chapter of the NAACP, said the groups involved 
will go ahead with the la•vsuit over the testing policy. In the 
coming months, attorneys 'Will be taking depositions about how the 
policy is applied from one school to the next. 

Stu_ff writer Glenna B. Musante contributed to this report. 

Martha Quillin can be reached at 829-8989 or 
marthag@nando.com 
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OBpEB 

~his motion ia befor8 the Court on ~laintiffs' motion for a 

preli.Jainazy injunction pur1Sua.not. to 1lUla 65 (a) of 'the Federa.1 Rules· 

of Civil Prccedure. 

Pl.aintif£a, Bt~dente in ~he johnaton Count~ School& and their 

parents, brough~ aui t challenging- ~he Johna ton County Soard of 

Education'• illlplementaticn and. .i1ppl.ieation o"t Board Pcliey 8 4 2, the 

.Johnston County Stucient Ae~ounta.bility Policy (hereinafte-x:, ••:Policy 

84i~). Policy 842 p~ovidea that stuoen~~ in grades three tbr~ush 

eigh~ ~ho do ~ot otta.in a desi9a.ated &core en a state-de~e1opad 

standard.iced ~es~ wi11 be retai.Jmd in 9•ade. 1 Piain~iff• contend 

th&t the use of end-of-grade teats to make ;>:omo~ion deeiaions 

violates vari,..ua federal· and sta't.e ccnstit.utional a.rid s-ta.tutory 

riqh~•. Policy 812 vas i~•tituted i~ thg 1996-97 school yaa: and 

Pleintiff e nov aeeJc :.. preliminary irijunc:'ti.on i;g prevent the 

s Policy e,2 a1•o F°"'ides tha't high llC~ool BtQ.d•n.ta not 
seoring ab~• specified c:u~off scores he denied cogrse credi~ in 
certain ~our11ee. Such students may receive credit for tl\.ese 
courses by 111uecessfully eaznpleti.ng a •wmDe• acbool c:oarse 1 howeve;r. 
Bec:a\2sa 'the swzaner gchool program hA:J already .b~en col2lpletecl, 
plaintiffs ein-olled .in h.iqh ac:hool llould not ~enefit from the 
preli.Jninary relief bein~ •ought in the present :i.oticn. 

l 
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·J'ohnsT;on county Boa.-d of Educa't.icn from applying tae poli.c:y tei 

pre~Ant their pro~tion for the 19,7-98 achool year. 

FASTS 

The Johnston CoUftt.y Boud of Educa.tioJ!l b~an developing Policy 

842 ia 1995 ~o addzass & perceived perfoxma.nce defic~t on the part 

of ths si:udent.s of Johnstol'l Ccun.ty Schools. The Boa.rd at Education 

considered the polic:y a.~ i.ts monthly p@li.c DH!!eti..llgs in March 

thrcugh June 0£ 1996, and adopted i~ in 3une l996e 

'the policy provl.des that i:Jtudents i.J\ grades 1:hree through 

eight who fail to reach Ac:hievement Lavel III durinq the end of 

year admini•~ration cf the ena-cf-~rade tli!l!l'tiJ developed by 'the 

·s't.ate of North Carolina vill be retained. Students whc do DQt 

score at Level III on the fi.r•t admini8tr&tion of tha test 2l%e 

provided vi'th a briaf :reDEedia.ticn and: retested. If a. student 

sco~eu only at Leval r en the reteetin9 1 he is required to attend 

amnmer echccl, "1b.ieh iB also optional for thoao etudents attaining. 

Leval II oc. 1:ha retept:.. All cf tho1J& stucients are. reteet.od a t.hird 

tilna and are p:romot:ed if they •core at Level Irr. 

If & •tudent •cores below Lavol IZI but haa earried A, D, or C 

qradea on. qrad~-le.vel vork du.ruuJ the sc:hoo1 year, the tea=ber and 

prin~~pa.l ar~ rcqui:cd to review the student's vork to deterJ11ine 

vhethar h" Qr she is performing a.t gra.d~ ~evel nowiths.tancling the 

If ~hey ~elieYe the student ia 

performing at grade level, they DUst seek a waiver of ~he po1icy 

fJ:"om a c:ol:lm\i:ttee cf other educator11 convened for th.ie :purpose.. 'If 

t:ha teacher and prineipal decide 'that a waiver· WO"Uld not be 

2 
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approp~1at~, tlle pmxent JUaf appeal ~o the principal for 

reeon8ide~ation. Teachers we~• required to notify paren~s b~ the 

end of the f :i,.rs~ semes~er if students we~e at riPk, and to af fer 

remecliat:.ion. Admiaitstrator• explaifted the nev pol.icy to the 

parent• du.r.lnq five open meetings held in the Spring of 1997, ~nd. 

Supe~intendent 3ame~ eausby published an explanation of the policy 

in local newapapera. 

Plaintiff a brcu9h~ the insta.?lt act.ion oa July· 28,. 1997, 

::re~eatin9 the Court to enjoiD a.pplica.tion of Policy 842. 

Pl&.intiff • requeoi:. :rel.iat 011 the basis of their a.•••rted du~ 

procesa and equal prctec~ion rights ~nder the Fou:ri:.eenth ltmend.!Eient 

cf the United States Conutitution; of their asserted ri9hts ~~der 

Title VI of the Ci~il Riqht• Act cf 1964; and of varioue ~i9hta 

under the No~h Caroli.na Co~stitution and ·e~a~utes. On ~uqust 1, 

19~7, rlain~if£s =o•ad for - preliJD.inary injnneticn pending 

diapouition 0£ t'ha ease on i.t• merit& A This Court beard the 

parties"' arr;innenta at a h.eari.n~ on the motion on Au912st 14. and 18,. 

1997. 

DISCtJSSiml 

• 
1 [Al preljmh.,ary inju.netion is an extraordinary remedy, ~o l:i• 

9'::i:!'a..nted oaly if 'Cb• moving party cle~rly es~ablishes en~ii:le:m.ent to 

the relief sought.'• Buqhes Network Syeteas, Ine~ v. ~nterdiqitgl 

CQ!'!!!'!Unjeations Corp., 17 r.3d ~~l, 693 (4th Cir- 1994) (quo~ing 

Jl'.ederal LeaeJ.~ne- v. JJnderyriters .at l'..loyd"'1, 650 F.2d 495, 4~~ 

(4th C:ir. 1981)).. ~he !"oTlrth Cizcni~ sta:i.d.arci for a.va.rcil.ng interim 

injun=ti"'9 relief is the •bala.nce-o~~~d•hip•~ tee~. B1aelg!eldAr 

l 



: 

r 

09105/97 15:0~ 

. SEP 05 'r;r? 12: 14PM a...ERKS OFFICE 
,,,-.... 

DH'T. FD OGC 

P.5/12 

?:U.rpiture co., B~. v. Seili9 Mfq. Co,, Tfte., 550 P.2d 189, 196 

(4th C~. 1977); ~ex Ierafllu Irtd 7 y. ~reakth~qh Medieal,Corp,, 

952 ~.2d 902, 811 (4th Cir. 19,1). 

UJ:1.cler t.hili t.e•t, the c::eu:rt J:salances the ha.rm or in.jury imposed 

upeo tho pleiatif f i~ reli•f is denied aqainat the harm tG the 

dcfencbrit i.f the reli•~ .i• qra..nte:d. On t:ha basis of th.is balanc:ingo 

the eourt then ·determine(&] the degree ~y vnieh e 6 likelihood of 

s11~eeas" en the aierita must be eatablished before relief JllaY 

iasue." Direx I&rul, 952 'P • .2d at 811. ~hua, & •substantial 

diaerapanc:y in potential ha.rm& vould have to be faubd to favor a 

party '1bol!!le pctential for 11Ueeess on ~he merits was DO bet.tl!!r ~'.h.a.n 

even,• vhi.lc 01 aJM..1ler clisc:repaney may suffice when th.at party has 

a strong probabili~y o~ auccess on tll~ Dlerits. Fau1kner y, Joney, 

10 F.3d 226, 233 {4th Cir. 19jJJ; ~ackweld~, 550 F.2d at 195. 

Fin~ly, the eou~ mast consider the public interest. 

'the ll~c~lder eour~ ~hasized that the two more i.Jbpgrtant 

.factors in th.id four-part test are the probability of irraparable 

injlUY ~o the pl~inti!f a:id 'Che likelihood of ha~ 'to the 

defendant. Fourth C:i:r~ui.t c013rts have cona:i.atent.ly reaff.ll'med this 

principal. Rum Creek ~o'!l Sales, I~., v. Caperton, 926 P.2d 3S3r 

359 (1991); JU,rex ?gr..aal, 952 P-2d at Bl2. 'rhe°Fourth Cizeui.t also 

imposes upan the plaintiff the b1:1rden of eata.blishing th•t ~he fOU?" 

fiicto~s support 9rantin9 the 1nj12n~tion.. :Di~ I'~el, 952 F.:·2d .at 

812. Thi• 'burden is •spee.ll.llly heavy vh•r•, a:s here, the plaintiff 

iB praying fo~ i..njuncti•c relief that 1:1:rOUld requi~• ~h..i• Court to 

recognize a novel c:~nliltitu~ional ri11b.1:.2 here, the ri.qh~ to 

• 
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promo~ion fz:am one oehoal grade to aiot.hu. 

This Cou~~ begins its analy1i1 of whether Plaintiffs carr.y 

the~r Bl8~kwelder burden 1'y notin~ th&t the You.rth Circui~ hae 

&pecifieally ~~utioned that federal eourts have co busineas 

su~atitut.ing their jud.gm.e?it for that of ~he local school board t11hen 

i~ CODle& 'to c;uali-tative .&eh!eveme.n.t s~aa.dard.& for promgt.icn: 

~oee~sicn~ by educational au~horities vhich turn on eValuation ~f 

~h8 academic perfarmance of a student as it relateu to proMotic~ 

are pe~ulia.Z'ly within 1:.be expertise of educators and a.re 

·particularly inappropriate for review in a juciic:ial cont.ext. -

Sandlin. v..-a J"ol\nsein. 643 P.2d 1027, 1029 ('4th Cir. 1991) (ci'l!inq 

joa~ cf Cura~ors of Qni~e;sity of Mi,s§curi v. Horwi~~r 435 U.S. 

78, 'D-91, 98 S •. Ct. 948, 955, 55 ~.Kd.2d 124 (1978)). ~be Sandlin 

co~~t held that denyin; aeudents promotic~ based on their failure 

to a~~ain eer~~in readin~ level&, as measured by a 5t~ndardized 

reading test1 did not itftPlicate any co~atitutional ri9hts. 

At thie 8~&9e of the inatan~ iitiqation the Court need nat 

reAeh the merits of Plainti!~a· ccmplaillt: 1~ need only ~cnaider 

~hether the Plaintiffs are entitled to the ~extraordinary remedy~ 

The Sandlih decisio11, bovevcJ; r 

~plieates the •likelihood of success• prcnq ot the Blaekyelde.J:. 

teet, reducing Plai~~iffs 1 chances of succeeding on tha merit& ~a 

rau1)sner, 10 l"~3d. at 233. 

Pla.int1f f s ara ~hue required ta sho-W ~ substantial. ~al.a.rice of 

harms in their favor to prevail o.r:i. this motiOD· 

The ~1i.kelihood of .irreparable haz:m to ~nn plaintiff~ is the 

s 

CJ 010 
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firet fa.ctox- iu this analysis. This is the natural place t:o l!legin 

becau•e, as the Uni.tad States Suprema Court bas a.cknovled9ec:l, . 

.. '[t]he b1usis of .injunctive relief in the fed.~a.l courts has alvays 

bean ~rreparable harm. and ina~acy of le9al remedies-'• ~A!l\Qaan 

v. Murray, 415 o.s. 61, 88# 9' S. Ct. 937, 952, 39 L.Ed.2d 116 

(1974) (quoting Bea.eon Theatres, Ipc. v. Kestoyerv 359.o.S. 500, 

506-07, 79 s. Ct. 948, '54-55, l L-~d.2a 988 (1959))- Plaintiffs 

Argue tha~ they vill be irreparably ha:rmed because their 

ccnst.i.tuticna.1 rights a.re bei.Jlg ~iolated and that all 

co~eti.tutional violatio~• ~a irreparzbla. Thi• ar~nt is, of 

c:curae, iriextrica.b1y linked to the Fla.in'Ciffu' likelihood of 

sueces3 en the merito because if tbe1 do not succeed on the merita 

they ""ill not suffer any viola.tiotl of their rig-hts at all. .Md, as 

d.i.Bcuaeed above, the l'la.i?1ti-ffl!l do not seelc re.drees for a v.iolaticn" 

of a cle~ly agf.i.nad co~s~i~utional ~iqh~; instead, ~hey seek ~o 

fcshicn a novel eon.st~tutional riqht to p~Cdrlotion. 

Plaintiff,, also attenapt to argue . that they · Yill ;1uffer 

irrep~rable harm if they ar~ retained. in ~rade becauge they will 

complete achool a year later in the future and thus lose a year of 

opportunity to beqi.n a earee•, to attend eolleqe. er to start a 

fa.mily. Additionally,,. Plaintiffs contetld. that retention is likely 

to affect th@Jn in a varia~y of other, unqcctifiable 111a.ya, such as 

low self-es~eeJ!l., a Deqa~ive a~ti~ade abou~ ~chooi, and a amaller 

· chanc::e of su.ec:eedL~t] in achool. Besides 'C.he h.ig-hl.y &p~ulative and 

diatant aature of these a:rc;wnen~e, th•y auffer £rem the additional 

infil:nity of iqncri.ng that Polic;y 842 i.s designed -to help the 
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retained 11tuden:ts: a student who :is not pramot.ed i.s gi.vac vba'C i11, 

in effect, a remedial yQar which should allow the student to t;:atc:h 

\lP on Uie skills Uta~ he i• la~king- a.rid pe:form better in t.he 

future. Furt~ezmore, & otuclant ~an c=ly be ~etai.ne4 o~ce d'liri.n~ 

hi• ac:hcol years, and even then only after tvo succ:•••ive attempt• 

a.t remedi.a~ion ai:d reti&ld..iag the t.ast. Plaintif fc ha~e not c:~r.-ied 

their bu~den of ehowin~ a high li.lcelihcod of harm to them should 

thia pr•l.iJn.inary injunc~ion ~ot issue. 

· The otb.r s.ide of t.ha balanc• i" tle likalihc:sod of harm to the 

defendant if the pxovisiac.al relief ie 9razited. Pirex, 952 P.2d at 

812~ Blac:lsveldex-, SSO !" .. 2d at 195. ".rhe harms tbat the J'ohn&'COft. 

County schools vould euffer if this aotion were qr-anted a~e seve~e 

and legion. ~he moat •evere eoaeaqu.euee would be the effect cf 

having a ear•'fully engineered ~r02hotion /retention polic:y 11uperseded 

~y a federal ccurt 1 outwaighi.nq th~ policy decisions J!la~e by An 

e1ectad 111c::hoa1 board. in a public delibera.tiva procQsa. The 

adminiot~ato~• And ~eachers in the Jo~5ton Ca~~ty schools would 

alao •~ffe• • lapae of credibility from the audden cverturnin~ of 

a policy they have been enforcing in their classrooms, as vell ae 

fram the disruptive ef f ec:t. of havi.n.q ~tudents de~d unready fo• 

promotion bai.ng Z!Lixad ih vith otltera ready for the challenges of a 

new grade. 

9rantin9 the reqilested provi&ignal relief, mek.inq it incumbent on 

Plain~~ffs to shcv'a l:i.i9h likelihood of success Ch the merit•-

A'!I dist;U1u1ed ab~, hovev•r., l'la..intifi;a petiti.on this Court ~o 

enforce hereto£ore unrecogni~ed constitutional ri~hte. Thia, 

7 
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combined with the fode:al courts' traditignal reluctaa.c:e tc replaeca 

their j~dginent tor that cf deDocratiQally elected state and local 

i.Dst.itu.ticiis, JDa..k•s f'la.intiffs .. chani:es of 11w=ce11Js on the »e:r:it• a 

less than li~ly ou"t.come. Plainti.ffs ha~ failed. to deist0ns·tr&te 

the ele.m.enta of a pri.Dla face ease ~ased oa federal constitut~onal 

or atat~to::y grounds. 

To the extent th.A~ •ube~~iva due p~oces8 ri~hts exist and 

eah J)e en.forced, a plaintiff 1BU&t establish 'that a qave:rnmenta.l 

policy bears no rational :rel~~ionship ~a the furtherance ef a 

.l•g.iti.mata governmental i~te::mat llhere, as here, no g"l".'ounds fer 

seric:t er in~er=ed.iate ac:rutiny e"i•'t.. 'l'he i.nqU1ey is the same 

vith raqard to right9 under the Equal. ~rotection c1ause of the 

\1h~:re individuals are classified6 nat 

according to ra~~, ethnicity, naticnali~y, o: 9erider, but •imply 

accord.in~ to ~characteristics %•leva.nt to intere~t• the e~ata hQs 

the a.uthority to implement, ~he courts have been ve-ry :reluctant, A& 

~hey should be in our federal sys~em and with our respect £0~ the 

separation of pcwara, to ~loeely scru.ti~ize le9i.slativa choices aa 

to whether, hov, and t:.o vhat enent those inearest• ahould be 

puraued. I.n such eases;, the Equal P:rgtec:ti.on Clause recauire• Gnly 

a rational aea~e to serve a leqitimate end.• City of Cl~burne v. 

Cleburne LiYi,!iq ,Cen4t.e;:, 4 73 'D.S. 432, C.&1-42, 105 s.. Ct. .3249 1 

3255, 8? L.Sd.2d 313 (l98S). 

A county a.;:hool board bas an indi&pa.tab1e .intere.--t. in 

i.Dq'leznentili9 ite GWn poli.ey reqa~ding p=cmo~io~ of atude~~s based 

on qualit.ative achievement 8tanda..rds. A •crasei.fi~a.tion.• based. on 

8 
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students' aeorea on atanda:dized test ig ea.raly the paradi.qmatic 

si.tu&tion for application of ~atiQna.l ba.~i• reviev. AB the Fourth 

Cire11.it said,. revi.evitig- the promotion/retention poli.cy cf the 

school district in Sandlin: "'lier i• public eduea.tion a. right vbic:h 

would t.'c'ig9e:- &t%"ic:t sc;ruti.lly cf .:laim• cf denial of ~·l. 

protection. SM Antonio ?ndepsn4ent School t>i,§trist v. godrigue~, 

411 U.S. l, 35-40, 93 s. Ct. 1278, 1297-1300,. 36 L.Ed.2d 16 (1973). 

Thue, in •aviewi~9 the equal ~rotaet~cn elaim, the cnly.~eation. 

is vhether the clo~~i£icaticn by the gr;ivern:mental acti~y ~bich 

ia a~ Lssuc here is ~aticnally :elated. to a pe%"1!.iasible 

gova~NDantAl end.• 

And, just as surely, the Jalmaton Ceunty Soard of Educ&t1on 

haA chosen a ratLcnal. mea.fl.Q, the end-of-grade test, tg foster a 

legi.t.imai:e onci r an.eo-a-ra.qeJJ1ent of academ.ic acllievement. ~he•e 

concl,.sd.ona are, af ~ouree, au.bjeo~ to l>einq di.Bproved on tile . 
facts, but Plaintiff•, at thi9 stage, ha~Q failed to prove a hi9h 

lika1ihcod o~ ~uccess on such argument. 

A• fo~ ~laintiffs• a:gument that their prooedurai due proceaA 

ri~hts have CQen violated. such a viola~ion requires the 

depri~ation of life, liberty, or property vitho~t due procea• gf 

law~ O.S. Const .. Amendo nv. Ip the instant c:ase, Plaintiffs ha~e 

failed to establish at thi• ata9e ~h~t 1:.here is IUlY p~operty right 

.in proJnOtion 'C.hat tri~se~• tbe refi\liremen~• of due p~oc:aes. ~ 

Better y. tusxalocsa 'itY &d· of Ed-, 722 F.2d 1514, 1515 (11th 

cir. 1984) [cit.i..nq !pa.rd of E@qents v. ltc'tl+1 408 v.sQ 564, 92 s. 
Ct. 2701, 33 L.Ed.2d 5'8 (1972), to •upport the propo8ition that 

g 
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PlaintiffG •imilarly fail to es't.abl.ish their likel.i.hood of 

success oc their federal statutory claim. Title Vl of the Civil 

~ight• Act ot 19''~ •2 o.s.c. S 20004, p~ohi..hits •di•crimi.nation 

under any program or &etivity receivin~ fvde~al ~inancial 

'ar:nrilltMc:e.. ( 1'94). While lit.igant!I under Title "1: need oi:sly •hOW" 

~he c:U.epU'&'t:e bipac:'t. cf 'Cbe challenCJed policy, Guabd.ians Aus'n .. v. 

Civil Serv. Comm 1 n, 463 D.S. 5a2, 103 S. Ct. l221, 71 L.Ed.2d 866 

(198l}, these ~lain~iffs b~va failed. to inake a prim& facie 8hcNin9 

that minorities •~ffer ~ra barahly tha..n other6 under Poliey 8&2. 

'I'huB, Plaintiff• have failed to ahav the hii;b likelihood of aucceliJ& 

on the iruarits of 'their fecle~a.l c:l•i.mG2 ::aqui.re.d i'..o eounter their 

failure ~o estab~iah tha~ the balance of prospective fta.%11'1~ f &vors 

9ranting e p%e1ilnina.ry injunetion. 

Finally, ccneidQration cf tha pu~li.e in~erest prang cf the 

Blackyt&lder inquiry m.ili~ate• against granting the requested 

·~elief. The.re i• a stranq deniocratic iate~est i.n. 011r acciety i.n 

deferrinq to 'tlla policy deeieio~s made ~ our duly elact.Ad publie 

bodie~. This i• bolstered by the a.bove-retexeneed principle of 

11 Aa for pla..i.n.tlif• :ri.wnerous el-.imsl based on. the Jforth 
Carolina Col\11ti-t.ution and Ngrtb Carolina 51;.s.t.utea, the C:ourt 
decline• to address the pro~ability of success on their merits .. 
~ ~ra,bba.nt Er;t:er;prisea, In;. v. Great. Atlantie o Pac:ifisc Tea C:o_._, 
Il"lc. • 'RB F.Supp. 1567, 1576 (D. l:lel. 19815} .{d1!!C:l.inin9 ~o rea~h. thR 
probability cf •uceeaa of plaintiffs' state 1aw cla..i.ma in deny!n9 
JnCtion fo: prel.iln.ina%"Y injunction); Art•mide v. Grandlite Deeign 
and MAnufaceyrinq, Co._, Ltd,, ( s. D.N. Y. 1967) ( D&Jne) • If plai.nt:i.ffa 
a:e unabla 'to establish ~heir prwdic:ate federal c::l~e,. t.heir· etate 
clai=e Jrl&Y be rema?lded to •~a~e court~. Uniteg Kjne W9rker@ y, 
~ibba,. 393 u.s. 715, 726-27 BS s. ct. 1130, 1~39, lG L.Ed.2d 218 
(1966). 
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fel!ieraliem, under whi~'b federal eo'1rt• are behooved 'to tread 

lightly upon the domain of state a~d loea.l qovernmenta. A& the 

Supreme Court cautioned in IP.P1=%Go~ v. Arka.nS"a.f!i: 111 Juclic:i.al 

inte~csi~~on in tha ope~otion of the puhlic 8ehool system pf ~be 

Jlation ra..iae• problema reqv~.i.a'i c:.re and restraint ••• o By and 

larqe, public eduea~io~ in our ~ation iB committed to the contrcl 

of sta~• and lceal authorities.· 393 o.s. 97, 104, 89 s. ct. 266, 

270, 21 L.Ed.2d 228 (19,8)D 

Pl&in~if£s have failed tg aatisfy any cf thB pron9m of the 

llack!Jelde:r inquiry, and h.a.ve ~us filled to donvi..nC!e the. Court at 

t~ia stage cf th@ lit~gatio~ that a pre1im.i.na.ry iftjuncticn should 

isaue. 

CONCL,USIQN 

For tbA fora~oing reasaono, l'la.intiff 11 1 motion for preliminary 

i.njunctiou is D21fIEO. 

SO ORPDED. 
y-,,.r--

This i; I"" da.y 0£ August, 1997. 

UNITED STATES 
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Jennifer_Davis@ed.gov 
08/30/97 08:49:00 PM 

Record Type: Record 

To: Michael Cohen, William R. Kincaid 

cc: 
Subject: North Carolina 

As Bill and Mike know I did get through to one of Governor Hunt's 
staff last week and basically found out that the Governor will not 
even be getting involved or even be commenting on the case--it is a 
local decision/issue. 

I have other contact names and called Tom Houlihan who used to be the 
superintendent in the county involved in the case, but he did not 
return my call on Friday. I will call again on Tuesday. 

Mike C. and I have agreed that it would be inapproriate to ask for a 
copy of the test at this time. Instead, I am asking for any public 
documents about the case that could shed light on the alignment issue 
and other issues. 

I'll be back in the office on Thursday, but hope to have more 
materials by then. 

Jennifer 



.. Jennifer_Davis@ed.gov 
.:C.~:-~? 09/04/97 02:41 :00 PM 

Record Type: Record 

To: Michael Cohen, William R. Kincaid 

cc: 
Subject: North Carolina Case 

I finally reached Tom Houlihan from Governor Hunt's office and former 
Superintendent of Johnston County. Evidently two days ago the federal 
judge ruled that the County's policy was reasonable and he will not 
take the case up. 

Unless the plaintiffs decide to take additional steps, the case may be 
over. 

A few issues for you to know: 

The County has taken steps to ensure that the test in the future is 
not the only measure of student achievement used for promotion 
purposes. 

Tom does have concerns about how the test was used because of the 
State's original purpose of developing the test--which was more to 
measure school and school system performance. 

Hope this helps. I assume we will not take next steps unless the case 
if pursued. 

Jennifer 
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Jennifer_Davis@ed.gov 
08/24/97 07:04:00 PM 

Record Type: Record 

To: Michael Cohen, William R. Kincaid 

cc: 
Subject: How to Reach Me Next Week 

I can be reached next week in Massachusetts at (617)723-0331. I will 
be on vacation, but if you NEED to reach me feel free to call. (I 
actually have brought some work with me (booo). 

Have a good week and to my "testing" friends I'll expect you to have 
everything under control by the time I get back (smile)! Good luck! 

Trish Brennan will be trying to stay on top of all my stuff so call 
her if you need help--205-8511. 

Thanks. 
Jennifer 
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NAACP Challenge to Use of North Carolina Statewide 
Test as a Local School District Promotion Gate 

August 6, 1997 

The NAACP Legal Defense Fund has filed a lawsuit in federal District Court against the Johnston 
County School District in eastern North Carolina, challenging a year-old policy which requires all 
students in grades 3 through 8 to achieve a specified score on the North Carolina state reading 
and math tests before they can be promoted to the next grade. The case is considered one of the 
nation's first federal court challenges involving state education standards and high stakes testing. 

Under the contested policy, if a student does not pass the reading and math tests the first time, the 
exam is given a second time a week later. If a student fails the second test, depending on the 
score, he or she may, and in some cases, must, attend summer school, which is followed by a third 
administration of the test. If a student fails the third round, the student must repeat the grade, 
unless he or she succeeds in an appeal. The policy also requires high school students to meet 
target scores on English, math and social studies exams in order to get course credit for those 
subjects. 

On the first two rounds of the grades 3-8 test this year the passing rates were approximately as 
follows: 

ROUND 1 ROUND2 
READING [75%] 80% 

MATH 85% 89% 

The third round is yet to be given. Approximately 2,000-3,000 of 6,600 students in grades 3-8 
did not pass at least one of the tests the first time around. 

The federal suit was brought on behalf of the parents of 14 black, Hispanic, and white students 
who failed the tests. The parents allege that the tests, which are given statewide, violate the equal 
protection rights of minority students, who disproportionately obtain low scores. The suit also 
alleges that the district's test procedure violates the equal protection rights of special education 
students by failing to provide accommodations, like extra time. 

The plaintiffs challenge what they claim is the district's reliance on the test as the sole criterion for 
promotion, regardless of how well students perform in classes during the school year. The 
NAACP's challenge is based in part on the argument that the North Carolina state tests were 
designed to measure how well schools and school systems are teaching the state mandated 
curriculum, but are not a valid measure of individual student pe1:formance. 

In its defense, the District states that it began early in the year trying to identify students at risk of 
failing the test and that it offered remedial programs, including before- and after-school tutoring 
and Saturday programs. The District also says that its policy allows students who earn a C or 



•· ~ 

better in a course during the school year to appeal a nonpromotion decision, with principals and 
teachers making a recommendation based on a review of the student's work for the year, and a 
final decision made by a district committee. Moreover, the district has recently indicated that the 
nonpromotion policy can be waived for children with disabilities who do not pass the test 
(although another complaint voiced by the NAACP and local groups is that appeals and waivers 
have been handled in a haphazard manner). Overall, the District claims, students have shown 
considerable improvement on proficiency exams, and minority students have made the most 
improvement on the second round of the tests. 

As a part of the suit, the NAACP has sought a temporary restraining order against using the 
policy to prevent any student from advancing to the next grade when school starts later in August. 
The first hearing in the case has been scheduled for next week. Note that the Department of 
Education's Office for Civil Rights is not involved in this case. 

Sources: 14 Children in North Carolina Sue a District Over Testing Policy, New York Times 
(8/6/97); Johnston Test Troubles Linked to Confusion, Raleigh News and Observer (8/5/97); 
Johnston Schools Sued Over Testing, Raleigh News and Observer (8/1/97); Office for Civil 
Rights, 8/6/97. 



William R. Kincaid 
08/11/97 06:44:13 PM 

Record Type: Record 

To: Laura Emmett/WHO/EOP 

cc: 
Subject: Tomorrow's meeting--expected attendees 

Education 

Office of the Secretary 
Les.lie Thornton Chief ef Staff ~, 

OCR 
Art Coleman -- Deputy 
KellieSaul'.lda1:s-- Chief of Staff 

General Counsel's Office 
Felix Baxter -- Deputy 
Susan Craig -- Equity 
Phil Rosenfelt -- K-12 programs 

Intergovernmental 
-- possible -- Jennifer Davis -- Deputy (has worked extensively with Mike C. on standards) 

Note: Mike Smith is on vacation, and nobody appropriate in his office is available. 

Justice 

David Ogden 
Ian Gershengorn 
Isabelle Pinzler 
William Yeomans 

White House 

OPL 
Bill White 

Political Affairs 
Minyon Moore 

Counsel's Office 
Dawn Chirwa 
Bill Marshall 
Rob Weiner 



AUG~13-97 WED 10:35 DEPT OF EDUC OERI/OAS FAX NO. 2022191402 

6 

1. Los Angeles Times 
• 08/11197: Edition: Home Edition; Section: Foreign Desk: Page A-5 

WASHINGTON OUTLOOK 

Call for Academic Standards Could 
Face Test Froni Civil Rig/its Law 
By RONALD DROWNSTEIN 

WASHINGTON - President Clinton's education agenda revolves around a simple 
propo:;itiun: that all student~ should be held to uniform standards through srifl'national 
tests. ''We must demand high standards of every student," he insists. 

Meanwhile, his Education Department seems to be moving toward an interpretation of 
civil rights law that could challenge the entire concept of objective academic standards a.~ 
a threat to racial equity. 

Even for a president accustomed to accommodatins contradiction, that's a daunting 
chasm. The time may be coming when Clinton has to choose between common standards 
in education and a civil righrs communiry uneasy abour rheir implications. Ir'!: an eirher/or 

P. 01 
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question for a president who usu:illy prefers multiple choice. 
"Thi~ adr11ini~Lra\ion h~ never dwcllcd too long on philosophical clarity ane1 consistency 

in anything it has done:· said Chester !'inn. an education expert at the conservative Hudson 
Institute. "But you would think one of these would eventually have to yield." 

This r;;onflict entangles the priorities of divergenl decades. Education reformers are trying 
to extract higher performance from srudcnts by subjecting them to tests with teeth. About 
half the states now require students to pass standard~c:d exams to graduate from high school. 
Al the culling edge, Chicago now require;; students to pass tests for promotion froin the 
third, sixth, eighth and ninth grades. 

But this standards mnvement is approachin& a collision with the spreQding reach of the 
"disparate impact" doc:ttinc-a ..:orrrt;r~lont ofc<irly 1970s civil rights law. Disparate impact 
holds that seemingly race-neutral standards-like tests--can violate the federal civil rights 
statutes if they have a disproportionate effect on minorities or women. 

Disparate impact analysis has been applied primarily to hiring decisions; typically. an 
employer might be compelled to drop a requirement for high school diplomas if that 
standard tends to exclude minorities and he can't demonstrate a clear business necessity for 
demanding it. 

Now, however, the Education Dcparonem is hinting at widening the use of disparate 
impact analysis in education. Last month-in response to a petition from a coalition of civil 
rights groups-the department agreed to investigate the University of California's process 
for admirting srudents to its three law schools now chat the stare regents have banned the use 
of r:..cial preference~. 

With preferences barred, the UC law schools rely primarily on grades and tesr scores. 
Since minority acceptances have plunged at the most exclusive campuses this year, the civil 
rights groups argue that those traditional academic standards are having a "discriminatory 
effect'' and thus violate the civil rights laws. 

In a recent interview with D:lvid Sav11ge of The Times, Judith Winaton-until last week 
the Education Department's chief lawyer and now the director of Clinton's racial advisory 
panel-wouldn't comment directly on the California investigation. But, echoing the groups' 
complaint, she saiel the government could challenge universities basing admission on 
''race-neutral criteria" such as grades and test scores if the use of those measures reduces 
minority orrinmmiril's. tincl c:tinnot he justified as an educational necessity. ln other words, 
holding all applicants to the snmc stllndard could 3tiJl constitute discrimination if it produces 
racially unequal results. 

That argument has enormous implications not only for higher education, but the very 
push for standards in primary and secondary education that Clinton has championed. If the 
Education DepJ!'tl11ent rules thar objective educational standards can violate ci vii rights Jaw 
because they disadvantage minority stud!..'!l!s, the door would be flung open for racial 
chalkngcs to the proliferating use of tests for graduation and promotion in lower grades. 

Already, civil rights groups are watching with suspicion the higher failure rates for 
minority srudents-especially \hose from low-income areas-in many communities that 
have imposed high-stakes testing. Last week, Lhe NAACP Legal Defense Fund sought an 
injunction against a North Carolina county that has required students to pass tests to advance 
to the next grade. More l11wsuits arc likely as more corrununitic.s adopt tests with 
consequences. 

So far, the Education Depa.r1ment ha.s moYed cautiously in this area. It hasn't prevented 
any stares from imposing tests. But in 1994, it exhaustively investigared whether Ohio's new 
high school graduation exam h3d a "disparate impact" on minorities, before finally 
approving the rest-amid sharp rntieism of the probe from House Republicans. Last month, 
the dcpartmenr negotiated an agreement that ;illowc:d Texas to continue its testing p1ogn1m, 
but required grearer monitoring to ensure that minority students were being taught the 
material on the exams. 

Civil rights sroups areju5tified in dcmomding such protection-and careful CxMnination 
uf Lhe lc:~l:s lha1 ~liilc:~ arc: imposing. All levels of education can rely 100 heavily on 
standardized tests; as more communities condition promotion or graduation on an exam, 
minority parents are unlikely to be the only ones with second thoughts. "These tests 
shouldn't be the sole determinant ofurhether a student has ma.~tered. a particular area,'' said 
Stephen Bowens, an attorney in the North Carolina case. 

But the answer can't be to repudiate Statldards as a form of discrimination: To do so is co 
dc:clarc society incapable of effmively educating minoriry and poor children. 

Ultimately, closing the racial gaps in educational performance will require a 

P. 02 
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reconstruction of social order, economic opportunity and family structure in America's most 
blighted neighborhood;>. More immediately, it calls for ~g~ssivc school reform ilud grci:llcr 
cffons to reclaim the students drifting behind-like the $50 million Chicago has poured into 
summer school this year for the nearly 44,000 kids who flunked irs promotion tests. 

But in graduate school admissions and grade school testing alike, attacking high 
academic standards amounts to shooting the messenger. The standards "put the spotlight on 
the problem," said Chris Pipho of the Education Commission of the States. "Now the 
question is, what are we going to do about it'l''• 

P. 03 
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MEMORANDUM TO: 

FROM: 

SUBJECT: 

THE WHITE HOUSE 

WASHINGTON 

August 11, 1997 

THE~ENT 
RAHM EMANUEL 

. I . ,: • ', , 

LOS ANGELES TIMES ARTICLE ON ACADEMIC 
STANDARDS 

.... ·:;:·;· -- ... : .......... 

.- - ;·. 

This is the standards article I mentioned in my weekly report. I believe that Ronald Brownstein 
does an excellent job of framing the education standards debate. I thought that you would find 
the article interesting. 
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National Perspective 

Call for Academic Standards Could 
Face Test From Civil Rights Law 
~O NAlO B ROWNST[I N 
WASHINGTON OUTLOOK 

W ASHINGTON-President 
Clinton's education agenda 

' . revolves around a simple 
p~oposition: that all students should be 
hhd to uniform standards through 
sdff national tests. "We must demand 

l
h standards of every student," he 

i ists. 
Meanwhile, his Education De art­
en seems o ovin toward an 

inter retation of civil ri ts law t at 
cou the entire conce t of 
objective academic standards as a 
threat to racial equity. 

Even for a president accustomed to 
ciccommodating contradiction, that's a 
~aunting chasm. The time may be 
~ming when Clinton has to choose 
~tween common standards m educa -
t on and a civil rights community 
u as about t · im lications. It's 
ap either/or question for a president 
v.lho usually prefers multiple choice. 

j"This administration has n~ver 
dfelled too long on philosophical 

~
rity and consistency in anything it 

h s done," said Chester Finn, an edu­
c tion expert at the conservative 

dson Institute. "But you would 
t~ink one of these would eventually 
hllve to yield." 
~This conflict entangles the priorities 

o'f divergent decades. Education 
reformers today are trying to extract 
t#gher performance from students by 
s bjecting them to tests with teeth. 
A out half the states now require 
s dents to pass standardized exams to 
g aduate from high school. At the 
c tting edge, Chicago now requires 
st dents to pass tests for promotion 
fr m the third, sixth, eighth and ninth 
g ades. 

But this standards movement is 
approaching a collision with the 
:'ipreading reach of the "disparate 
impact" doctrine-a cornerstone of 
f"l'lrlH 107{)<: r1"jJ r1rrhtC' l:iuJ nic:n;:lr;::ffp 

race-neutral standards-like tests­
can violate the federal civil rights 
statutes if they have a· disproportion­
ate effect on minorities.or women. 

Disparate impact analysis has been 
applied primarily to hiring decisions; 
typically, an employer might be com­
pelled to drop a requirement for high 
school diplomas if that standard tends 
to exclude minorities and he can't 
demonstrate a clear business necessity 
for demanding it. 

Now, however, the Education 
Department is hinting at widening the 
use-Of d1strate impact analysis in 
education. ast month-m response to 
a petition from a coalition of civil 
rights groups-the department agreed 
to investigate the University of 

The time may be coming 
when Clmton has to choose 
between common 
standards in education and 
a civil rights community 
uneasy about their 
implications. 

California's process for admitting stu­
dents to its three law schools now that 
the state regents have banned the use 
of racial preferenri~s. 

With preferences barred, the UC law 
schools rely primarily on grades and 
test scores. Since minority acceptan­
ces have plunged at the most exclusive 
campuses this year, the civil rights 
groups argue that those traditional 
academic standards are having a "dis­
criminatory effect" and thus violate 
the civil rights laws. 

In a recent interview with David 
Sav"age of The Times, Judith 
Winston-until last week the Educa -
tion Department's chief lawyer and 
now the director of Clinton's racial 
advisory panel-wouldn't comment 
directly on the California investiga­
tion. But. echoing the groups' com -
nl::iint. shP s:iid !.hf' rrovf'rnment could 

admission on "race-neutral criteria" \ 
such as grades and test scores if the 
use of those measures reduces minor­
ity opportunities and cannot be justi­
fied as an educational necessity. In 
other words, holding all applicants to 
the same standard could still consti­
tute discrimination if it produces 
racially unequal results. 

That argument has enormous impli­
cations not only for higher education, 
but the very push for standards in.pri­
mary and secondary education that 
Clinton has championed. If the Educa­
tion Vepartment rules that objective 
educational standards can violate civil 
rights law because they disadvantage 
minority students, the door would be 
flung o en for racial challenges to the 
pro 1 eratm use o es a ua­
tion and promotion in lower grades. 

Already, civil rights groups •are 
watching with suspicion the higher 
failure rates for minority students­
especially those from low-income 
areas-in many communities that 
have imposed high-stakes testing. 
Last week, the NAACP Legal Defense 
Furfd sought an m unction a amst a 
Nor aro ma count t a s 
require stu ents to pass tests to 
advance to the next grade. More law­
suits are likely as more communities 
adopt tests with consequences. 

So far, the Education Department 
has moved cautiously in this area. It 
hasn't prevented any states from 
imposing tests. But in 1994, it exhaus­
tively investigated whether Ohio's 
new high school graduation exam had 
a "a1sparate impact" on mmonties, 
before finally approving the test­
amid sharp criticism of the probe from 
House Republicans. Last month, the 
department negotiated an agreement 
that allowed Texas to continue its 
testing program, but required greater 
monitoring to ensure that minority 
students were being taught the mate­
rial on the exams. 

Civil rights groups are justified in 
demanding such protection-and 
careful examination of the tests that 
states arc imposing. All levels of edu­
cation can relv too heavily on stan· 
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condition promotion or graduation ori 
an exam. minority parents are unlikely 
to be the only ones with second 
thoughts. "These tests shouldn't be 
the sole determinant of whether a stu­
dent has mastered a particular area," 
said Stephon Bowens, an attorney in 
the North Carolina case. 

But the answer can't be lo repudiate 
standards as a form of discriminalion: 
To do so is to declare society incapable 
of effectively educating minority and 
poor children. 

Ultimately, closing the racial gaps in 
educational performance will require a 
reco.ni;twcr1on of ~oci·il order. eco­
nomic opport1mity and hmil.y struc­
ture in i\mer1ca·s most blir;ht<'d -- ,,,,.-·-. 

WllLIAM BRAMHAlL I For The Times 

neighborhoods, More immediately, it 
calls for...aggressive school reform and 
grea1.er efforts to reclaim the students 
drilling behind like the $50 million 
Chicago has poured into summer 
school this year for the nearly 44,000 
kids who flunked its promotion tests. 

But in graduate school admissions 
and grade school tesling alike, attack­
ing hlgh academic sl.~ndards amounts 
to_sbooling t be messeriger. The stan­
dards "put the spotlight on the prob­
lem," said Chris Pipho of the Educa­
tion Commission of the States. "Now 
the question 1s. what arc we going to 
do about il ?"' 

Ronald Brnwnslci n's cn/u m n appears 
in this space nirn; Monday 
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------------------------------------ Message Contents ------------------------------------

Jennifer: Attached are informal notes on the meeting ~e had yesterday 
on the North Carolina testing case. This should help you in your 
efforts to get more information on the issues related to the case. Of 
course, these are for internal use only; hopefully, you will find them 
helpful. Please let me know if you h.5.ve any questions about them. 
Thanks for your cooperation_ 

Phil 
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Outline of August 12. 1997 Meeting on the North Carolina Testing Case 

A Hearing on a Temporary Restraining Order was scheduled for Tuesday but is 
rescheduled far Thursday as part of a hearing for a Preliminary Injunction. 

The suit is being brought on behalf of a class of all students in Johnston County that did 
not pass 
a State test. One subclass are minority students, and another is special education 
students. 

The State designed the test to evaluate each school's ability to teach the State's 
curriculum. The county used the test at the end of the school year (as a 11high stakes" 
test) to determine each student's mastery of the course work and promotion to the next 
grade in grades 3 through 8. In addition, at the secondary school level, the test is used 
to award credit for courses covered on the test. 

The Plaintiffs allegations are-
(1) The test is not valid for the way the county is using it. 
(2) The test has not been shown to test what students have learned (did the student 

have an opportunity to learn what they are tested on). 
(3) The American Psychology Association frowns on "high stakes" tests, where they 

are used as a single measure. 
(4) There is a high standard error rate of +or- 10 points, which may make the 

difference between pass or fail. 
(5) The test has had a disparate impact on minorities. 
(6) There were not individual accommodations for disabled students. 
(7) There was no effective notice to parents that the test would be used this way. 
(8) There is a seven fold increase in retention in the same grades. 
(9) There is only a waiver for students with A,B, or C in courses./ The teacher & 

principal can apply to waiver-only a 5% waiver rate (note: there is now authority for the 
principals to grant more waivent). 

The legal issu_es are-
{ 1) Equal protection - is there a rational basis- substantive due process 
(2) Title VI of the Civil Rights Act (disparate impact on minorities) 
(3) IDEA (lack of accommodations for disabled students) 
(4) Other similar State laws 

DOJ stated that the test would be permissible under Title VI if it is valid for the purpose 
for which it is being used (i.e. promotion and course credit), but thinks there are strong 
facts for plaintiffs, particularly because of the high standard error rate. 

ED wonders why a test that measures whether the school is teaching the curriculum 
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would not also measure whether students are learning. DOD says it could, but it is not 
clear that the NC test is fact does that. Related issues are-
- Is there a real difference between measuring aggregate performance and individual 
performance (the standard error rate may be relevant to this issue)? 
- Is the State curriculum being taught in the county? 

To determine if this test is being misused 
- Need to evaluate - test manual & materials 

(1) VVhat is the county and the State's (Governor Hunt, etc.) posrtion on the plaintiffs' 
allegations (the State is not a party) 

(2) What do testing experts think? 

ED stressed the importance of such tests: Student who do well in achievement tests 
generally will do well in college. 

-- Results do not have to be same for different types of students, the test could have 
some different impact but then the burden shffts to the user of the test to show validity 
of test 

Related Issues 
- Misuse of test? What are students learning / Is it covered by the actual test 

Is the test properly tied to State curriculum? 
- Is it high stakes alone? 

Need to get information on what test is about and figure out quality 

ED indicated that in Texas - OCR resolved complaint on high standards testl civil rights 
This issue is arising in a broader framework 
Legal Defense Fund is planning to file additional complaints 

ED will request copy of the test, and the instructions and other relevant information 
including the State and county curriculum/ County and State positions on the issues in 
the suit 

One issue is whether the "disparate impact" of the test is greater at "more segregated 
schools." 

According to DOJ attorney, Judge Boyle. the judge assigned to the case is likely to be 
extremely unsympathetic to plaintiffs. 
to plaintiffs. 
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Johnston schools enforce testing 
policy 

Despite a court challenge to controversial Policy 842, 
the system will hold back pupils who did not pass 

end-of-grade tests this spring. 

By GLENNA B. MUSANTE, Staff Writer 

S:MITHFIELD - Johnston County schools will open 
Monday without a federal judge's decision about the 
policy that is holding back 493 students who have not 
passed end-of-grade tests. 

The county's Policy 842 -- which pegs passing a 
grade to passing the state end-of-year reading and math 
tests -- was the subject of a federal court hearing in 
Elizabeth City on Monday. Parents opposed to it had 
asked for a preliminary injunction until a full hearing 
could be scheduled. If the injunction is granted, children 
who did well during the past school year but failed the' 
tests would be allowed to move to the next grade -- but 
after the school year has already begun. 

Twenty-three of 29 Johnston schools will be affected 
by the court's decision. 

With the school system in limbo, legally, 
administrators told principals and teachers last week to 
plan classes as if the policy would remain in effect. 
Principals contacted said they had no backup plans. 

"Our intentions are to move full speed ahead" to 
implement the policy, said Dr. James Causby, 
superintendent of schools. "If [U.S. District Judge 
Terrence Boyle] grants the injunction, we'll deal with it. 
But we anticipate the verdict being our way. We have 
made no plans to do anything otherwise." 

Causby added that some principals have called him 
for guidance -- particularly those in schools where many 
children would be reshuffled to new classes if the 
injunction were granted. ''We've told them very clearly 
to move ahead just [as if] the policy is in effect," he said. 

In schools such as Clayton Elementary, where only a 
few children are being held back under the new policy, 
reassigning them to the next grade "wouldn't be a 
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problem because none of our classes are at capacity," 
said Frank Knott, the school's assistant principal. 
"Johnston County has had a real push to keep class sizes 
low," he added. 

Knott said an injunction would affect only about 15 
students in the fourth and fifth grades. "We know who 
they are," he said. "It's manageable." 

In some of the county's poor schools, and in schools 
where the population is growing rapidly, the number of 
children who might be reassigned to different classes -­
even different schools -- after the beginning of classes is 
much higher. At Corinth-Holder Elementary, 54 children 
are scheduled to be held back because of Policy 842. At 
Benson Middle, there are 35; at Clayton Middle, 42; at 
East Clayton Elementary, 30; at Smithfield Middle, 47, 
and at Smithfield Elementary, 57. 

But even in such schools as Smithfield Elementary, 
where more than 11 percent of the school's 500 students 
could be reshuffled, administrators sounded a note of 
calm. 

Smithfield Elementary Principal Phil Lee firmly 
believes the policy serves children, particularly those 
from poor families, because it prevents them from being 
handed material they aren't ready to learn. More than 50 
percent of Smithfield Elernentary's students in third, 
fourth and fifth grades come from families with incomes 
below the federal poverty line. 

"Do we have a plan? No,'' Lee said. "If an injunction 
were issued today, we would revisit the criteria. But will 
we take 5 7 kids and promote them? No." 

He said children who consistently performed below 
grade level last year wi11 be held back. At the same time, 
he said, a child in his school with a C average who 
performed at grade level last year will be moved up 
whether the child passed the state reading and math tests 
or not. 

He said the point of the policy is "to catch the kids 
who aren't ready" and help them catch up to their grade 
level. 

While school officials are confident that a 
preliminary injunction won't be ordered, some parents of 
children being held back are upset that no court decision 
was rendered this week. 

"I just think the whole system is really messed up" 
said Belinda Palmer, the mother of a child scheduled to 
repeat a grade at Cleveland Elementary. "It uproots the 
kids [after school has already started] if they do decide 
to change them. And then they have to start all over 
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again. And that puts them behind the grade they should 
be in. All of this should have been talked about way 
before this." 

Glenna Musante can be reached at 829-4520 or 
gl4news@ao].com 
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What do you tbiok? 
Should school 

districts suspend 
principals or hold back 
students based un 
year-end tests? Tell us 
what you think by 
calling The Ne\YS & 
Observer's CityLine 
service at 549-5100 
before noon and ·entering 
category number 1606. 
This i:s a free call, except 
where long-distance fees 
apply. In 
Fuquay-Varin~ Wake 
Forest. and Clayton, the 
number is 836-2830. 

We will publish a 
selection of the 
responses in the Metro 
section soon. 

Rift over end-of-year tests likely to 
deepen 

Imposing tough standards helps many students but 
hurts others. Whose needs come first? 

By TW SIMlvlONS, Staff Writer 

Thousands of times a year, in every school in the 
state, students pull out their pencils and show teachers 
what they know. Pop quiz, chapter review: midterm, 
multiple-choice -- there seems no end to how children 
can be tested. 

But ever so slowly, only one set of tests is beginning 
to matter in North Carolina's schools -- End-of-Grade 
exams. 

For every grade school -- and for thousands of 
students -- End-of-Grade tests are now the final arbiter 
of a successful sc:hoo 1 year. 

Having flunked the exam, hundreds of Johnston 
County students -- who will start school Monday -- are 
await1ng a judge's decision to see whether the district 
can force them to repeat a grade based on a test score. 

Jn Wake County, lawyers are haggling in court about 
whether the test scores can be used to suspend the 
principal at Poe Elementary School and brand the school 
as low-performing. 

But the rulings aren't going to settle the debate over 
the growing use of high-stakes, high-pressure testing. 

Instea4 educators warn, the cases are just the first in 
a groviing national fight over whether children and 
schools should be judged on a single year-end exam. 

"Your cases are just the tip of the iceberg in the 
controversy over student promotions," said Kathy 
Christie, who follows education trends for a 
Denver-based group called Education Commission of 
the States. The bipartisan group collects information for 
state and national policy makers. 

"We're having this enormous push to increase 
standards throughout the country," she said. "And when 
each state finally finishes its fight over setting goals, the 
public is usually in no mood to give students a choice 
about whether they want to reach the standards." 
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The result is often a focus on year-end exams that can 
overshadow almost everything else that happens in 
school. 

"Tt's fairly natural to focus on these tests when your 
school is put under a magnifying glass like this," said 
Cathy Truitt, principal of Four Oaks Elementary in 
Johnston County. "Even when you don't intend to, you 
find you arc just drilling the kids. You really have to 
fight that tendency_" 

The same holds true when the tests are used to judge 
schools as part of the state's new school improvement 
program, known as the ABCs of Public Education. 

This year, for example, students at North Ridge 
Elementary in \Vake County will go without the girls 
science club, without a program to reduce student 
conflicts and without many special events. 

The reason is simple, Principal Marilyn Madrin said_ 
The school barely missed the cutoff score it needed to 
show the stale it was making adequate academic 
progress for all students. 

"No one wants to be told they aren't doing what's 
expected of them, 11 Madrin said. "The teachers here will 
do what they need to do to show improvement." 

More tests to come 

A majority of states now publish annual reports about 
the academic performance of their schools, according to 
research by the Education Commission of the States. 

But North Carolina is among only five states that 
allow schools to flunk students beginning in third grade 
based on the results of mandated exams in reading, 
\Vriting and math. 

So for, only a tew counties are using the tests for such 
purposes. Durham, for example, uses the exams to help 
decide whether eighth-graders must attend summer 
school before moving on to high school. 

In W estem North Carolina, Transylvania County has 
been using End-of Grade exams for three years to 
promote or hold back students. The testing has yet to 
prompt a lawsuit, and parents in the rural mountain 
district of 4,000 students have come to accept it, said 
Superintendent Richard Jones. 

Other schools are content to make the grade a part of 
a student's test scores, similar to a final exam in college. 

"This is pretty much a natural extension of where 
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testing programs have been headed for the past decade," 
said Suzarme Triplett, the former head of testing for 
North Carolina. 

"First, we held districts accountable, now we hold 
schools accountable, and soon you will find more and 
more schools using these tests to hold individual 
students accountable," said Triplett, who now works for 
Research Triangle Institute, where she helps schools 
analyze test results. "l don't know that we will ever take 
the pressure off." 

What's fair? 

When accountability meant judging an entire school 
system, few parents complained about North Carolina's 
school-improvement efforts. When iL moved to judging 
schools, the loudest complaints came from principals 
and teachers. 

But when Johnston County began to tell students they 
had failed the End-of-Grade tests and would have to 
repeat a school year, parents quickly took notice. 

Fairness is at the heart of their complaint. 
Few people argue with the fact that test scores go up 

when students are told bluntly that they must pass an 
end-of-year exam. But historically, schools have been 
heller at identifying poor learners than in helping them. 

That means some children aren't likely to ever pass 
the tests and others who hover near the exam's cutoff 
scores undoubtedly will be left behind when the rest of 
the class moves on. 

"There is no single test that can accurately judge 
whether every student should be promoted or retained," 
said Richard Jaeger, director of the Center for 
Educational Research and Evaluation al the! University 
of North Carolina at Greensboro. "This might work 
politically, but it is a dangerous trend that can hurt 
students far more than it helps." 

Johnston CoWlty school officials have said that the 
test is only the first filter in deciding who fails there. 
Students get three chances to pass the exam, and waivers 
are granted when teachers and principals feel it would be 
a bad idea to retain a child. 

But they don't shy away from the fact that it's a harsh 
program for schools, which are more commonly 
criticized for coddling children and promoting students 
regardless of how little they learn. 
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"There's no question that over the years we inflated 
grades to keep people happy," said James Causby, the 
Johnston County school superintendent. "I've finally 
come to believe that there have to be consequences tor 
the kids -- and their parents -- if we want people to put 
faith in what we say." 

If the result of such pressure is an emphasis on 
reading, writing and math to the detriment of history, 
science and traditional school activities, Causby said he 
can live with that problem. 

"I suppose that's possible," he said. "But if it makes 
math and reading scores go up, that's OK." 

Jaeger ofUNCG, who testified in support of parents 
who want to see the policy dropped, disagrees. By using 
single tests to focus on reading, writing and math, 
schools can increase the scores of some students -- while 
prompting others to give up. 

"An overwhelming body of research shows that 
retaining children does not increase their skills, but it 
does increase the chances they will drop out, 11 Jaeger 
said. "It just isn't an effective learning tool. 11 

Eventually, said Triplett ofRTI, teachers will learn 
that it's possible to teach just about any subject and hold 
children's interests without losing the focus on basics. 
The trick is figuring out how to integrate lessons such as 
art, drama and geography into reading, writing and math. 

"That doesn't mean it will be easy," Triplen said. "By 
raising the stakes with these tests, we have almost· 
guaranteed some bumpy times on the road to 
improvement." 

Tim Simmons can be reached at 829-4535 or 
tsinunons@nando.com 
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STORY 

Judge hints that he won't stop 
Johnston policy 

By GLENNA B. MUSANTE, Staff Writer 

ELIZABETH CITY - Whether Johnston Cowity will 
hold hundreds of students back a grade when school 
starts next week remained uncertain Monday 

Final arguments were completed in a request by a 
group of parents for a preliminary injunction against the 
Johnston school board's new end-of-the-year testing 
policy. 

But if comments made Monday by the presiding 
judge are any indication, Johnston educators may soon 
be jumping for joy. 

Judge Terrence Boyle said he would "take the 
evidence presented under advisement" and review briefs 
submitted by the attorneys for each side before making a 
decision. 

But in open court discussions with Melinda 
Lawrence, an attorney for Educate Our Children, the 
parents' coalition, Boyle said the parents' group had 
failed so far to demonstrate that Policy 842 discriminates 
against minorities -- one of the coalition's claims when it 
filed the suit in federal court. 

Policy 842 pegs passing for the school year to 
passing the state standardized end-of-school reading and 
math tests. Parents opposing the policy say the Lest was 
designed to test teachers and school systems -- not 
individual children. Their lawyers brought in expert 
witnesses who testified that the tests are not a reliable 
measure of a student's grade level mastery in reading or 
math. The parents also claimed that the test 
discriminates against minorities and children with 
learning disabilities. 

Said Boyle: "There is no such thing as discrimination 
\vithout intent." He added that from testimony provided 
about the implementation of the policy~ "majority 
students are passing and failing, minority students are 
passing and failing ... there is no discriminatory intent." 

Ann Majestic, the attorney for the Board of 
Education, offered evidence from the school system's 
testing director, Keith Beamon, that the tests not only do 
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not discriminate against minorities but resulted this year 
in higher scores by minority students than ever before. 
Charts supplied by Beamon indicate that by the time the 
test was administered a third time, 88.6 percent of the 
system's minority students had passed. 

Educate Our Children, the parents' group opposed to 
Policy 842, has hoped an injunction would allow relief 
for the 200 to 500 students who did well during the 
school year but will be held back because they failed the 
test on the third try. 

Teachers and principals are making class assignments 
this week in preparation for school to open on Monday. 
A delayed answer from Boyle in favor of the parents' 
group could cause as as many as 500 students to be 
reshuffled. It could also leave children held back under 
Policy 842 behind in class work if they are suddenly 
moved forward. 

Boyle also said several times that it was not clear to 
him from evidence produced that he had jurisdiction in 
this case. 

"You're asking me to set policy," the judge said after 
a discussion with Lawrence over the validity of the 
group's equal-protection claims. Policy-making, Boyle 
said, is "for the school board/' and not the federal courts. 
"Federal court is not just a plenary authority that injects 
itself every time someone's got a problem, 11 he added. 

Boyle also said he had not yet heard evidence that 
Policy 842 had caused anyone irreparable harm -­
another claim made by EOC in its suit. 

Last Thursday, when the hearing began. one parent 
testified that his son had become depressed and was 
making suicidal remarks after finding out that he would 
be held back in the seventh grade. 

In testimony Monday, Dr. John Hattie·, director of the 
Educational Research and Methodology Department at 
UNC-Greensboro, described holding children back a 
grade as a punitive alternative that does more emotional 
harm than good. 

EOC also brought in expert witnesses who claimed 
the tests' wide margins for error mean children capable 
of moving forward successfully might be pegged as 
failures if held back and might lose the motivation to 
work hard. 

Attorneys from the NAACP Legal Defense Fund in 
New York City were present at the hearing. In a 
statement made when the EOC suit was filed, the 
NAACP said the outcome of this suit could have an 
impact on the new national testing program supported by 
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' .··.· • .;'.~ William R. Kincaid 

08/28/97 03:28:54 PM 

Record Type: Record 

To: Michael Cohen/OPD/EOP 

cc: 
Subject: Jennifer call 

Mike--

Jennifer called this afternoon. She spoke with Linda McCullough in the Gov's office. Here's 
what she found out: 

Gov has not and is not going to take a stand--has not even been asked by the NC press about 
this and won't be because they know he will simply say this is a local matter. 

Gov fully stands by the education reform ABC proposal which put in place the new tests and the 
standards. 

Johnston County folks feel very strongly that their curriculum is aligned to the tests. The local 
school board there is setting up a process to better communicate and work with parents. 
However, they will not be backing down on th~ir policy regarding promotion. 

Tom Hoolihan is only working part-time in the Gov's office now, but Jennifer does have his 
number. Important note: Hoolihan was the superintendent in this district (Johnston County) 
before joining the governor's office, so he should be in a good position to provide additional 
information, but would probably have to give him a more detailed sense of where we are on this. 

She said the person to talk to about the details of the test would be Richard Thompson -­
Deputy Superintendent for NC. She also was givent he name and number of the local 
superintendent. 

I told her about our conversation earlier this afternoon. However, Jennifer is very concerned 
about pushing further on this given the hands-off stance that Hunt is taking, and wanted to talk 
with you before she did so. Asking for the test and associated materials, she feels, won't be that 
helpful without requesting info on curriculum as well, and that is likely to raise concerns. She 
asked for you to call her at 617-723-0331 regarding next steps. 

Thanks. 



-- Bill 
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Record Type: Record 

To: William R. Kincaid 

cc: 
Subject: Summary of Johnston County, N.C. Testing Case 

Here's more info. I'll see you tomorrow. 

_____________ Forward Header ______________ _ 
Subject: Summary of Johnston County, N.C. Testing Case 
Author: Lilian Dorka 
Date: 8/11/97 11 :43 AM 

This is from Roger Mills in Atlanta, about the North 
Carolina testing case. 

Howie 
SUMMARY OF JOHNSTON COUNTY, N.C. TESTING CASE 

I. What are the tests involved? 

They are state-wide tests of the North Carolina Department 
of Public Instruction. There are two series. One is called 
"End-of-Grade Tests, Reading Comprehension and Mathematics." 
The other is "End-of-Course Tests, Algebra I, Biology, 
Economic, Legal & Political Systems, English I, U.S. 
History." 

II. How are they implemented? 

The Johnson County Board of Education Policy Code 842, 
"Student Accountability for Academic Achievement," adopted 
June 18, 1996, provides in part: 

"Students in grades 3-8 who score at an Achievement Level of 
less than Ill during the end of year administration of the 
End-of-Grade tests in reading or math will be retained." 

"Students enrolled in high school courses with state 
required End-of-Course multiple choice tests who meet all 
other requirements for receiving course credit, will receive 
credit only if they achieve a grade of 70 or better on the 
End-of-Course test as determined by the state's scoring 
program." 

"Exceptional children enrolled in high school courses will 



be held to the same standards as all other students who are 
enrolled for diploma course credit." 

"Limited English Porficiency (LEP) students enrolled in high 
school courses will be held to the same standards as all 
other students who are enrolled for diploma course credit." 

Ill. What is wrong with the application of this policy to 
students? 

Plaintiffs' expert, Richard Jaeger, Director of the Center 
for Educational Research and Evaluation of the University of 
North Carolina at Greensboro, states in an affidavit: 

1. There is no evidence the End-of-Grade Tests validly 
predict the ability of students to succeed the following 
school grade. The district improperly makes promotion 
decisions on the basis of a single test score. 

2. The policy's implementation has a statistically 
significant adverse impact upon minority students. While 
about 72% of the county's white students pass End-of-Grade 
tests, only about 44% of its Hispanics and only about 40% of 
black students do. A similar adverse impact results from 
administration of the End-of-Course tests. 

3. The procedures used to comput the cut off scores were 
not documented. 

4. While the State estimated reliability using internal 
consistency, the use made of the test by the county requires 
alternate forms of reliability. Using an alternate form, he 
estimates that for 1 out of 3 students, the difference 
between the student's observed test score and his true test 
score is at least one standard error of measurement. The 
tests should not be used to retain individual students. 

5. When students are retained, they do not succeed, 
compounding the problem. 

IV. What is the legal basis for challenging the action? 

A. Title VI 
The practice violates the regulation implementing Title VI 
at 34 C.F.R. Section 100.3(b)(2) (criteria or methods of 
administration having a discriminatory effect] because 
neither the test content nor the cut off scores have 
been validated for individual assessment and because less 
discriminatory alternatives exist for deciding promotion. 



B. Due Process Clause (Substantive) 
Use of the test score in determining promotion is not 
rationally related to any legitimate or substantial 
governmental interest, including the board's purpose of 
"insuring student success." The use of the test score as 
the sole criterion is arbitrary and unreasonable in 
violation of the due process clause of the Fourteenth 
Amendment. 

C. Due Process Clause (Procedural) 
State law gives students a property interest in promotion 
when course performance is satisfactory, and while studnets 
have complied with these requirements, they have been 
dentied this property interest without adequate notice, or 
adequate review procedure, and with a waiver process that is 
arbitrarily administered. 

D. Equal Protection Clause 
Students are classified by test score alone, making 
distinctions (pass/retain) that have no rational basis and 
are unrelated to any legitimate or substantial governmental 
interest. 

E. Section 504 
Students with disabilities are not provided reasonable 
modifications when the tests are administered. 

--Roger 
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Record Type: Record 

To: William R. Kincaid 

cc: 
Subject: North Carolina Testing complaints 

Here's a follow-up to the information we provided to you on Wednesday. 
Give me a call at 205-8162 if you have any quesitons. 

Kelly 

_____________ Forward Header ______________ _ 

Subject: North Carolina Testing complaints 
Author: Jean Peelen at META02 
Date: 8/8/97 11 :35 AM 

Here is an update on the complaints I mentioned this morning MIGHT be 
related to the North Carolina tests and children with disabilities. 

There is a recently received complaint that may indeed involve some 
the same issues that are in NAACP law suit. The complaint is against 
Lenoir County School District. The complainants allege a number of 
issues around the tests - such as that their daughter who has mental 
retardation (EMR) was kept out of EMR math and EMR reading classes 
because she had failed the state tests; and such as that all children 
with disabilities will automatically not be able to graduate because 
they will not be able to pass the State approved tests the District is 
imposing at the high school level. 

The complaint is in the evaluation stage, and it is not yet clear how 
much has to do with the State complaints and State requirements, and 
how much has to do with the District's interpretation of the State 
requirements or the District's own standards. 

Please let me know if you need additional information. 

Jean Peelen 



Lawsuit on High Stakes Testing in North Carolina. This week the New York Times and other 
newspapers reported that the NAACP Legal Defense Fund has filed a federal lawsuit against the 
Johnston County School District in eastern North Carolina, challenging a year-old policy which 
requires all students in grades 3 through 8 to achieve a specified score on the North Carolina state 
reading and math tests before they can be promoted to the next grade. The case is one of the 
nation's first federal court challenges involving state education standards and high stakes testing. 

The suit was brought on behalf of the parents of 14 black, Hispanic, and white students who failed 
the tests. The parents claim that the tests violate the equal protection rights of minority students, 
who disproportionately obtain low scores, and that the district's test procedure discriminates 
against special education students by failing to provide accommodations, such as extra time. The 
plaintiffs suggest that the North Carolina state tests were designed to measure how well schools 
and school systems are teaching the state mandated curriculum, but are not a valid measure of 
individual student performance. Domestic Policy Council staff has requested a meeting with the 
Department of Justice to discuss the case. 
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SELMA -- Ironing out the glitches in Johnston County's new testing policy -
the subject of a federal lawsuit - is as difficult as reassuring a fretful 
teenager with a learning disability. 

Natalie Allen, 14, has been diagnosed with a disability that makes it hard -3 for her to grasp words on a page - like those on the reading test she is taking 
today for the third time along with hundreds of other students who completed 
summer school last week. 

Although she made A's, B's and C's in seventh grade last year at North 
Johnston Middle School, Natalie is sure that unless she passes the test. she'll 
never make it to the eighth grade. Her mother. Billyn. says administrators at 
her school and at summer school have said that if she doesn't pass, she'll fail 
for the year. 

"This test is just too much pressure on a 14-year-old." Billyn Allen said. 

But school officials say the mother and daughter's fears could all be a 
misunderstanding. 

"We've had a lot of people who don't understand the policy." said Dr. James 
Causby, Johnston schools superintendent. Causby said he asked principals last 
week to review the files of students who failed the state test but achieved C's 
or better in class. He said they have found many who are eligible for a waiver 
of the rule, which requires most students to pass the state:s end-of-year math 
and reading tests to be promoted to the next grade. 

Causby said Natalie may be among students who are eligible for a waiver of 
the requirement. If they fail the state test after two tries. they must go to 
summer school, and they have to take the test a third time. But students who are 
diagnosed as learning disabled don't need to pass that third time to move on. 

"If she qualifies, the teachers and principals at her school should have 
asked for an appeal," he said. 

Such conflicting signals are one of the factors that led a group of parents 
to file the suit challenging the testing policy last week in U.S. District 
Court. A hearing on a the parents' request for temporary restraining order 
against the policy has not been set. 

I 
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Members of the parents' organization Educate Our Children. who support the \ 
suit, say that waivers and appeals are being handled in a haphazard fashion, and 
they say the test discriminates against minorities and children with learning 
disabilities. 

While many parents applaud the schools' efforts to tighten standards by 
making it harder for teachers to promote students who haven't learned, the 
parents' group opposes using the test to determine what an individual child has 
learned over the course of a school year. 

Their suit was filed with the aid of the NAACP Legal Defense Fund. which 
views the Johnston County situation as a clear example of misuse of the test. 

"Tests need to be validated for the purpose intended," said Kimberly I 
West-Faulcon, a staff attorney for the Legal Defense Fund. "And what we've I 
learned about the North Carolina tests is that they were designed to evaluate '!I 
schools and school systems. not students. And we feel students are being harmed 
by the policy." 

The suit also claims that because minority students do poorly on the test. 
may have inherent problems. 

Causby agreed that minorities' performance on the test lags behind that of 
white students, but he said this is because the school system has been letting 
minorities down. 

"We've known that for a long time." he said. "We don't want to keep accepting 
that [status quo]. We want them to improve. And if you look at the data 
[collected by the board after the second round of tests were conducted in June]. 
the kids who had the most improvement in their test scores were the minority 
students." 

But the suit is not solely about race. said Stephan Bowens. an attorney for 
Educate Our Children. 

"Race is just one part of it," he said. "The [14 families] who filed the suit 
come from a wide spectrum," including people who are black, white. Hispanic. 
middle-class and poor - demographics as diverse as the county's. 

"I think [the Legal Defense Fund] felt this was the right issue at the right 
time," Bowens said. The civil rights group is concerned that the growing 
national trend to use standardized tests can and has harmed students. such as 
those in Calhoun County, Ga., where poor test performers were grouped together 
into low-achievement classes. 

Karen Price, one of the founders of Educate Our Children. said her group 
approached the county school board two times last spring with its concerns. 
delivered petitions with names of 2.100 parents opposed to the policy and asked 
school officials to wait a year before implementing it. But· she said board 
members dismissed the parents and even laughed at them. 

"These parents took these issues to the board very early on," West-Faulcon 
said, and the had to file suit "to get the board to pay attention to them as 
citizens and voters who have concerns about this issue." 
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Causby. however. said the board paid close attention to the parents' concerns 
and made some modifications to the policy after Price's group spoke to the 
board. But it denied the request for a year's delay. 

LANGUAGE: ENGLISH 

LOAD-DATE: August 5. 1997 



4TH STORY of Level 1 printed in FULL format. 

Copyright 1997 The News and Observer 
The News and Observer (Raleigh. NC) 

August 1. 1997 Friday. FINAL EDITION 

SECTION: NEWS; Pg. Bl 

LENGTH: 1367 words 

HEADLINE: Johnston schools sued over testing 

BYLINE: MARTHA QUILLIN AND MICHELE KURTZ. STAFF WRITERS 

BODY: 

PAGE 5 

A civil rights group has gone to federal court accusing Johnston County 
teachers and principals of illegally using standardized tests to hold back 
students. 

A lawsuit, filed this week on behalf of 14 unidentified parents. said the 
practice affects a disproportionate number of minority students and 
discriminates against students with special needs. Attorneys also planned to ask 
for a temporary restraining order that would prevent school officials from using 
the scores to keep any student from rising to the next grade when school resumes 
this month. 

Stephen Bowens. who was preparing that request for the N.C. Justice and 
Community Development Center in Raleigh, with help from the New York-based NAACP 
Legal Defense and Educational Fund, could not be reached late Thursday to say 
whether it had been filed. 

The complaint stems from Johnston's efforts to meet new state requirements 
that all schools demonstrate that they are teaching students the basic skills I 
they need. Beginning with the past academic year. Johnston County began giving 
standardized, end-of-year tests to measure the mastery of those skills in grades 
three through eight. Comparable, end-of-course tests are given to high school 
students in five core classes. 

Although the suit does not cite problems in other counties. it may indicate 
some of the difficulties in trying to standardize public education in the state. 
and in relying on tests to determine whether goals are being achieved. 

Johnston educators say they are pleased with the results of their Student 
Accountability Program. In fact, said Dr. James Causby. the superintendent. 
students made their best showing ever this year in grade-level proficiency. 

The problem. according to the lawsuit. is that the county is using students' 
test scores the wrong way. While they may be a good measure of whether the 
school is covering the state's basic curriculum. Bowens said. they should not be 
used to decide whether an individual student passes or f~ils. 

"The test should not be the threshold," Bowens said. "We're not sure the 
test indicates whether the student has learned the material." 

### 
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Unfair to minorities: 

In addition, the suit contends, minority students in general did not perform 
as well on the tests as white students and will be held back at a higher rate. 
Also, it said, provisions were not made for students with handicaps that entitle 
them to such things as extra time for testing. 

It isn't known how many of Johnston County's nearly 18,000 students will be 
held back based on their scores from the 1996-97 school year. Between 2,000 and 
3,000 students did not pass their end-of-year or end-of-course tests the first 
time they took them, officials say, but about half of those passed after getting 
intense tutoring and taking them again two weeks later. Some of those who failed 
the second time were given the option of summer school; for the lowest scorers. 
summer school was required, after which the students will be tested again. 

One session of summer school has been completed. A second session will wind 
up next week, with students taking the standardized test beginning Aug. 5. 

Causby denied the lawsuit's claim that end-of-grade tests are the only factor 
in deciding whether a student moves to the next grade. 

That question is an issue especially for students who made A's. B's and C's 
but bombed on the end-of-year or end-of-course tests. Parents have argued to the 
school board - and in the lawsuit - that a student could be held back simply 
because she doesn't perform well on a standardized test. or because he was 
having a bad day when he took it. 

In fact, Causby said, students who have done well throughout the year but 
don't pass the test after the three tries can have their case reviewed by the 
principal, who consults with the student's teacher and looks over samples of the 
student's work. The principal then makes a recommendation to a committee. which 
decides whether the student moves on. 

### 

Program called a success: 

I 

The whole program, Causby said, has taken a great commitment on the part of 
administrators. teachers, parents and students, and is paying off. Early in the I l. 
year. teachers tried to identify students who might have trouble passing the 

10 tests and offered remedial programs, including before- and after-school tutoring 
and Saturday programs. 

As a result, Causby said, all students - especially minorities - have shown 
considerable improvement on proficiency exams. 

Causby hopes that improvement will cut Johnston County's· higher-than-average 
dropout rate. 

"I firmly believe that the biggest reason most kids drop out is they' re 
behind academically," he said. "They're frustrated and they become discipline 
problems. and they get out as soon as they can. 

"This is not just a testing policy. The main focus of this effort is to get 
kids on grade level, starting early, and keep them there." 
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Ann Majestic. a Raleigh lawyer who is representing the school system in 
case. said county officials believe the tests. which were developed by the 
state. can be applied to individual students, but they are consulting with thefor] 
test designers to be sure. The county also is fine-tuning the review process 
students who have made average or better grades but repeatedly failed the 
standardized tests. to make sure every school follows the same procedure. 

Elsewhere in the Triangle. some school systems have implemented similar 
"get-tough" policies. but they are not absolute. 

ln Durham, for instance, eighth-graders who fail their end-of-grade tests are 
required to attend summer school or repeat the grade. After summer school. 
students take the high school competency test. the equivalent of the 
eighth-grade exam. lf they fail again. the principal must decide whether 
students can move ahead. 

This spring. the first year for the policy, an unprecedented number of 
eighth-graders passed the exams. and officials credited the new requirement for 
much of that success. 

Harry Monds, president of the NAACP in Durham, said Thursday that he supports 
Durham's eighth-grade requirement. ln fact, he said he'd like to see a similar 
policy for every grade. 

"It's a step in the right direction." Monds said. "I feel that it's necessary 
to hold students accountable." 

But Monds does have concerns. Schools should work harder at identifying 
low-performing students early and giving them extra help throughout the school 
year, he said. And teachers and principals should also be held responsible for 
students' success or failure, he said. 

### 

Students get more serious: 

Orange County Schools, which adopted a strict retention policy last fall. saw 
some students take the end-of-grade tests seriously for the first time, 
officials said. 

"You have some real wake-ups." said Nancy Farmer. Orange County's associate 
superintendent for curriculum and instruction. 

But test results aren't the only criterion for promotion in Orange County. 
Students who fail end-of-grade tests are referred to a school committee that 
discusses the students' classroom performance and other factors that indicate 
whether they've mastered the skills outlined for that grade. farmer said. 

The committee makes a recommendation that could include several measures. 
such as summer school or retention. The principal has the final say. 

"One test on one day is not an absolute certain indication of proficiency," 
farmer said. 
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Summer school is wrapping up this week in Durham and Orange. Officials said 
numbers on students who would be retained won't be ready for at least a couple 
of weeks. 

Some officials said that school systems statewide are coming to rely too much 
on standardized tests to gauge student performance. 

"We're using tests to make decisions. not [to] inform decisions. In my 
opinion, that's always a mistake," said David Holdzkom. assistant superintendent 
for research. development and accountability in Durham, where principals have 
the discretion to promote eighth-graders who fail the test but show progress in 
summer school. 

"By relying solely on the test, we discount the value of teachers' 
observations and judgments," Holdzkom said. 

No date for the hearing of the Johnston lawsuit has been set. 
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Smithfield -- Next week, Johnston County schools will test a new policy to 

use end-of-the-year proficiency tests to decide which students pass or fail. 
despite opposition from hundreds of parents. 

Parents from a group called Educate Our Children. and Joseph Avery, speaking 
on behalf of the Johnston County NAACP, asked the school board this week to wait 
a year before implementing the policy. 

"The board listened to their concerns," but planned to proceed, said Keith 
Beamon, assistant superintendent of accountability and technology for Johnston 
County schools. "The reason it"s in place is that the community was concerned 
our graduates weren't performing well in reading. writing and math. This is an 
initiative we've seen work in other school systems" to pull up test scores. "and 
we want to give it a try." 

Parents opposed to the policy say it will hold students responsible for 
teachers and schools that aren't performing well. 

"You can have a' student who has had A's, B's, C's all year who may be held 
back a grade if they don't do well on the test," said Karen Price of Educate Our 
Children. The group delivered 2,100 signatures on a petition opposing the policy 
at the April and May board meetings, "but that didn't seem to faze them." Price 
said. 

The parents have contacted lawyers to look into legal options for halting the 
policy, she said. 

"What if a good student has a bad day the day they take the test?" Price 
asked. 

Beamon said "safety nets," such as summer school. have been built into the 
-·- ... 

policy to help students who don't pass end-of-year proficiency tests. J -LANGUAGE: ENGLISH 
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By SOMINI SENGUPTA 

In one of the nation's first court 
challenges involving the new wave of 
higher st.ate education standards, 14 _ 
students and their parents have sued 
a North Carolina school district over 
its policy automatically denying stu­
dents promotion unless they pass 
stateWide reading and niatheinatics 
tests. 
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The lawsuit, filed last week in the 
Federal District Court in Raleigh, 
maintains that the Johnston County 
public schools violated the rights of 
students by using this single set of 
tests alone to determine whether 
they should move on to the next 
grade. The suit argues that the tests 
are -a measure only of how well 
schools in North Carolina are teach­
ing the· state-mandated curriculum, 
not of individual· performance. 
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failed the tests.- also charges that 
the exams, given to all North Caroli­
na stu-dents in the third through 
eighth grade, violated the rights of 
minority children, who had dispro­
portionately low scores, and special­
education -students, whom the dis­
trict allowed no extraordinary ac­
commodation in the test-taking. ' 

Asked yesterday about the tests, 
the Johnston County Schools Super­
iiltenderit, James F. Causby, ·said 
they were not only free of biaS but 
also an appropriate measure of stu- -
dent-performance. 

"They are used to give us informa­
tion about students," Dr. Causby 
said, "and about schools and how 
they are meeting the curriculum." 

The suit is among the first to chal­
lenge "high stakes" tests, which 
state and local school officials in­
creasingly use to decide on student 
promotion and to allocate school fi­
nanciilg. _ 

Should one set of test -
scores determine 
which students are 
promoted? 

"I th~ probably there will be an 
increasing number of suits around 
the use of tests alone as a bar," said 
Vito Perrone, a Harvard University 
education professor who has cau­
tioned against using a siilgle test to 
ass~s schools and students alike. "I · 
think dlscrimiilation issues are also 
going to be there." 

Lawyers for the suing Johnston 
County families said the plaiiltiffs 
objected not to standardized testing 
in itself but iilstead to school offi­
cials' relying solely on one set of 

Computer-networks are 
-connected to the business world. 

In two years, 
you could be too. 

Touro College's new Data 
Communications program 
is designed to prepare you 
for a career- as a computer 

- specialist. Offered at our 
Flushing Center in Queens, our specialized 2-year 
Associate Degree program will give you the training you 
need . to become a Systems/Network Manager, LAN 
Admlnlstra~or . or PC Support Speclallst. Here, 
you'll learn Novell, Windows NT and Microsoft Office 
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tests in determining whether to pro-
_mote students. -

"The misuse of tests is a Wide­
spread phenomenon," said Norman 
Chachkin, a lawyer with the NAACP 
Legal Defense and Educational -
Fund, one of the groups that brought 
the suit on the plaintiffs' behalf. 
"That _ misuse is goiilg unchal­
lenged." 

The policy at issue was adopted 
- last year by the Johnston County 

Board of Education, whose school 
system educates 19,000 children ih an 
area of tobacco and sweet-potato 
farms in eastern North Carolina The 
policy required all students from 
third through eighth grade to achieve 
a specified score on the state reading 
and math tests before they could be 
promoted to -the next grade, regard- __ 
les_s of their performance -in class 
(although the cases of students with 
a C average or better can be ap- _ 
pealed to the district). · _ 

In addition, -high school students 
were required to meet target scores 
on their English, math and social 
studies tests in order to receive 
course credit in those subjects. 

"We thought .it would set si>ecific 
expectations," Dr. Causby said; 

Of the more than 6,600 Johnston 
County students in th_ird through 
eighth grade who took the tests m 
May, Dr. Causby said, about three­
fourths passed the reading test, and 
about 80 percent the math_ test. A 
week later tfie tests were offered -
again, for those who had scored be­
low the threshold, and about half of 
them passed. As a result, 85 percent 
of all test-takers have now met the 
threshold in reading, and 89 percent 
in math~ 

Those who failed a second time 
were required to attend a_ three-week 
session of summer school. They will 
be allowed to take the test one last 
time, next week. 
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Here is a summary of what I was able to learn about the situation in North Carolina, mostly from news 
accounts. Reading between the lines, it sounds to me like the district is trying to do the right thing, but 
maybe didn't take some of the right steps in validating the use of the test and in thinking through how its 
policies (like test accomodations and appeals) were going to work on a practical basis and now is trying 
to play catch-up. One possible lesson is that we should be providing more by way of technical 
assistance to states and districts (like this one and Milwaukee) that want to establish high stakes tests 
and do it the right way. Maybe some model policies would help. There are also implications for the 
national tests. 

I will fax over to you the news articles on this I pulled down from NEXIS 
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They asked that he make early "consistent, predictable, nurturing child care advocates who have be- stant push and pull." 

14 Children in North Carolina Sue a District Over Testing Policy 
Get the skills 
employers want most 
... in as little as 8 weeb! 

By SOMINI SENGUPTA 

In one of the nation's first court 
challenges involving the new wave of 
higher state education standards, 14 
students and their parents have sued 
a North Carolina school district over 
its policy automatically denying stu­
dents promotion unless they pass 
statewide reading and mathematics 
tests. 

ENiOiL NOW·. 
OR·.·SEPlEM BER 
·.CLASSES! 

Certificate Programs 
• Client/Server Development 
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• Novell IAN Admin./CNE 
• Computer Graphics 
• Microsoft Office 
• MS Wmdows NT /MC.SE 
• C/C++ Programming 
• VISUal C++/MFC Programming 
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The lawsuit, filed last week in the 
Federal District Court in Raleigh, 
maintains that the Johnston County 
public schools violated the rights of 
students by using this single set of 
tests alone to determine whether 
they should move on to the next 
grade. The suit argues that the tests 
are a measure only of how well 
schools in North Carolina are teach­
ing the state-mandated curriculum, 
not of individual performance. 

SKIDMORE 
E 

The equal-protection complaint -
brought by a mix of white, black and 
Hispanic students, all of whom had 

ONPPROFIT MANAGEMENT 

Making a Difference in Nonprofit Management 

Ben Rodriguez earned his Master's degree in 1992. 

°"I chose the Graduate School of Management for its outstanding faculty 
and because I was able to earn a Master's degree in Nonprofit 
Management. The curriculum is based on practical working situations, so 
you learn more than just theory. You gain hands-on experienc~. 

"Thanks to courses like Managerial Decision Making. I learned a system­
alic method of breaking down complex problems into manageable com­
ponents. This makes finding solutions substantially easier and is an 
essential skill in Nonprofit Management. 

, MAnother advantage is that the school is grounded in the city's nonprofit 
community. So the city becomes a learning experience that's always 
timely. Essentially. it's a second classroom. You are able to meet many 
members of the nonprofit community who, along with your fellow 
students and faculty, become a powerful network." 

9The New School 
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Where Theory. Practice and 
Social Responsibility Converll:e 
Learn how to make a difference in your life and in 
the life of your community. Reserve a place at 

our Open House or speak with an advisor, 
call (lt2) ll9-546t, Ext. 71. Or return the 
coupon. 
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failed the tests - also charges that 
the exams, given to all North Caroli­
na students in the third through 
eighth grade, violated the rights of 
minority children, who had dispro­
portionately low scores, and special­
education students, whom the dis­
trict allowed no extraordinary ac­
commodation in the test-taking. 

Asked yesterday about the tests, 
the Johnston County Schools Super­
intendent, James F. Causby, said 
they were not only free of bias but 
also an appropriate measure of stu­
dent performance. 

"They are used to give us informa­
tion about students," Dr. Causby 
said, "and about schools and how 
they are meeting the curriculum." 

The suit is among the first to chal­
lenge "high stakes" tests, which 
state and local school officials in­
creasingly use to decide on student 
proinotion and to allocate school fi­
nancing. 

Shouldonesetoftest 
scores determine 
which students are 
promoted? 

"I think probably there will be an 
increasing number of suits around 
the use of tests alone as a bar," said 
Vito Perrone, a Harvard University 
education professor who has cau­
tioned against using a single test to 
assess schools and students alike. "I · 
think discrimination issues are also 
going to be there." 

Lawyers for the suing Johnston 
County families said the plaintiffs 
objected not to standardized testing 
in itself but instead to school offi­
cials' relying solely on one set of 

Computer networks are 
connected to the business world. 

In two years, 
you could be too. 

Touro College's new Data 
Communications program 
is designed to prepare you 
for a career as a computer 
specialist. Offered at our 

Flushing Center in Queens, our specialized 2-year 
Associate Degree program will give you the training you 
need to become a Systems/Network Manager, LAN 
Administrator or PC Support Speclallst. Here, 
you'll learn Novell. Windows NT and Microsoft Office 
applications, as well as prepare for the Microsoft and 
Certified Netware Engineer tests. 

tests in determining whether to pro­
mote students. 

"The misuse of tests is a wide­
spread phenomenon," said Norman 
Chachkin, a lawyer with the NAACP 
Legal Defense and Educational 
Fund, one of the groups that brought 
the suit on the plaintiffs' behalf. 
"That misuse is going unchal­
lenged." 

The policy at issue was adopted 
last year by the Johnston County 
Board of Education, whose school 
system educates 19,000 children ih an 
area of tobacco and sweet-potato 
farms in eastern North Carolina. The 
policy required · all students from 
third through eighth grade to achieve 
a specified score on the state reading 
and math tests before they could be 
promoted to the next grade, regard­
less of their performance· in class 
(although the cases of students with 
a C average or better can be ap­
pealed to the district). 

In addition, high school students 
were required to meet target scores 
on their English, math and social 
studies tests· in order to receive 
course credit in those subjects. 

"We thought it would set specific 
expectations," Dr. Causby said . 

Of the more than 6,600 Johnston 
County students in third through 
eighth grade who took the tests in 
May, Dr. Causby said, about three­
fourths passed the reading test, and 
about 80 percent the math test. A 
week later tfie tests were offered 
again, for those who had scored be­
low the threshold, and about half of 
them passed. As a result, 85 percent 
of all test-takers have now met the 
threshold in reading, and 89 percent 
in math. 

Those who failed a second time 
were required to attend a three-week 
session of summer school. They will 
be allowed to take the test one last 
time, next week. 
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)'Oil learn more than just theory. You gain hands-on experience. 

"Thanks to courses like Managerial Decision Making. I learned a system­
adc method of breaking down complex problems into manageable com­
porierns. This makes finding solutions substantially easier and is an 
essential skill in Nonprofit Management. 

•Another advantage is that the school is grounded in the cicy·s nonprofit 
community. So the city becomes a learning experience that's always 
timely. Essentially. it's a second classroom. You are able to meet many 
members of the nonprofit community who, .along with your fellow 
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failed the tests - also charges that 
the exams, given to all North Caroli­
na students in the third through 
eighth grade, violated the rights of 
minority children, who had dispro­
portionately low scores, and special­
education students, whom the dis­
trict allowed no extraordinary ac­
commodation in the test-taking. 

Asked yesterday about the tests, 
the Johnston County Schools Super­
intendent, James F. Causby, said 
they were not only free of bias but 
also an appropriate measure of stu­
dent· performance. 

"They are used to give us informa­
tion about students," Dr. Causby 
said, "and about schools and how 
they are meeting the curriculum." 

The suit is.among the first to chal­
lenge "high stakes" tests, which 
state and local school officials in­
creasingly use to decide on student 
promotion and to allocate school fi­
nancing. 

Should one set of test 
scores detennine 
which students are 
promoted? 

"I think probably there will be an 
increasing number of suits around 
the use of tests alone as a bar," said 
Vito Perrone, a Harvard University 
education professor who has cau­
tioned against using a single test to 
assess schools and students alike. "I · 
think discrimination issues are also 
going to be there." 

Lawyers for the suing Johnston 
County families said the plaintiffs 
objected not to standardized testing 
in itself but instead to school offi­
cials' relying solely on one set of 

Computer networks are 
connected to the business world. 

In two years, 
you could be too . 

Touro College's new Data 
Communications program 
is designed to prepare you 
for a career as a computer 
specialist. Offered at our 

Flushing Center in Queens. our speciaiized 2-year 
Associate Degree program will give you the training you 
need to become a Systems/Network Manager, LAN 
Administrator or PC Support Specialist. Here, 
you'll learn Novell, Windows NT and Microsoft Office 
applications, as well as prepare for the Microsoft and 
Certified Netware Engineer tests. 

tests in determining whether to pro­
mote students. 

"The misuse of tests is a wide·­
spread phenomenon," said Norman 
Chachkin, a lawyer with the NAACP 
Legal Defense and Educational 
Fund, one of the groups that brought 
the suit on the plaintiffs' behalf. 
"That misuse is going unchal­
lenged." 

The policy at issue was adopted 
last year by the Johnston County 
Board of Education, whose school 
system educates 19,000 children ih an 
area of tobacco and sweet-potato 
farms in eastern North Carolina. The 
policy required all students from 
third through eighth grade to achieve 
a specified score on the state reading 
and math tests before they could be 
promoted to the nexi grade, regard­
less of their performance· in class 
(although the cases of students with 
a C average or better can be ap­
pealed to the district). 

In addition, high school students 
were required to meet target scores 
on their English, math and social 
studies tests in order to receive 
course credit in those subjects. 

"We thought it would set specific 
expectations," Dr. Causby said. 

Of the more than 6,600 Johnston 
County students in third through 
eighth grade who took the tests in 
May, Dr. Causby said, about three­
fourths passed the reading test, and 
about 80 percent the math test. A 
week later tfie tests were offered 
again, for those who had scored be­
low the threshold, and about half of 
them passed. As a result, 85 percent 
of all test-takers have now met the 
threshold in reading, and 89 percent 
in math. 

Those who failed a second time 
were required to attend a three-week 
session of summer school. They will 
be allowed to take the test one last 
time, next week. 
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employers want most 
By SOMINI SENGUPTA 

In one of the nation's first court 
challenges involving the new wave of 
higher state education standards, 14 
students and their parents have sued 
a North Carolina school district over 
its policy automatically denying stu­
dents promotion unless they pass 
statewide reading and mathematics 
tests. 
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The lawsuit, filed last week in the 
Federal District Court in Raleigh, 
maintains that the Johnston County 
public schools violated the rights of 
students by using this single set of 
tests alone to determine whether 
·they should move on to the next 
grade. The suit argues that the tests 
are a measure only of how well 
schools in North Carolina are teach­
ing the state-mandated curriculum, 
not of individual performance. 
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The equal-protection complaint -
brought by a mix of white, black and 
Hispanic students, all of whom had 
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Making a Difference in Nonprofit Management 

Ben Rodriguez earned his Master's degree in 1992. 

, chose the Graduate School of Management for its outstanding faculty 
and because I was able to eam a Master's degree in Nonprofit 
HanagemenL The curriculum is based on practical working situations, so 
)'OCI learn more than just theory. You gain hands-on experience. 

"'Thanks to courses like Managerial Decision Making. I learned a system­
aclc method of breaking down complex problems into manageable com­
ponents. This makes finding solutions substantially easier and is an 
essential skill in Nonprofit Management. 

MAnother advantage is that the school is grounded in the city's nonprofit 
convnunity. So the city becomes a learning experience that's always 
dmely. Essentially. it's a second classroom. You are able to meet many 
members of the nonprofit community who, along with your fellow 
scudents and faculty, become a powerful network." 
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failed the tests - also charges that 
the exams, given to all North Caroli­
na students in the third through 
eighth grade, violated the rights of 
minority children, who had dispro­
portionately low scores, and special­
education students, whom the dis­
trict allowed no extraordinary ac­
commodation in the test-taking. 

Asked yesterday about the tests, 
the Johnston County Schools Super­
intendent, James F. Causby, said 
they were not only free of· bias but 
also an appropriate measure of stu­
dent· performance. 

"They are used to give us informa­
tion about students," Dr. Causby 
said, "and about schools and. how 
they are meeting the curriculum," 

The suit is among the first to chal­
lenge "high stakes" tests, which 
state and local school officials in­
creasingly use to decide on student 
promotion and to allocate school fi­
nancing. 

Shouldonesetoftest 
scores detennine 
which students are 
promoted? 

"I think probably there will be an 
increasing number of suits around 
the use of tests alone as a bar," said 
Vito Perrone, a Harvard University 
education professor who has cau­
tioned against using a single test to 
assess schools and students alike. "I · 
think discrimination issues are also 
going to be there." 

Lawyers for the suing Johnston 
County families said the plaintiffs 
objected not to standardized testing 
in itself but instead to school offi­
cials' relying solely on one set of 

Computer networks are 
connected to the business world. 

In two years, 
you could be too. 

Touro College's new Data 
Communications program 
is designed to prepare you 
for a career as a computer 
specialist. Offered at our 

Flushing Center in Queens, our specialized 2-year 
Associate Degree program will give you the training you 
need to become a Systems/Network Manager, LAN 
Administrator or PC Support Specialist. Here, 
you'll learn Novell, Windows NT and Microsoft Office 
applications, as well as prepare for the Microsoft and 
Certified Netware Engineer tests. 

tests in·determining whether to pro­
mote students. 

"The misuse of tests is a wide­
spread phenomenon," said Norman 
Chachkin, a lawyer with the NAACP 
Legal Defense and Educational 
Fund, one of the groups that brought 
the suit on the plaintiffs' behalf. 
"That misuse is going unchal­
lenged." 

The policy at issue was adopted 
last year by the Johnston County 
Board . of Education, whose school 
system educates 19,000 children ih an 
area of tobacco and sweet-potato 

· farms in eastern North Carolina. The 
policy required all students from 
third through eighth grade to achieve 
a specified score on the state reading 
and math tests before they could be 
promoted to·the next grade, regard­
less of their performance· in class 
(although the cases of students with 
a C average or better can be ap­
pealed to the district). 

In addition, high school students 
were required to meet target scores 
on their English, math and · social 
studies tests in order to receive 
course credit in those subjects. 

"We thought it would set specific 
expectations," Dr. Causby said. 

Of the more than 6,600 Johnston 
County students in third through 
eighth grade who took the tests in 
May, Dr. Causby said, about three­
fourths passed the reading test, and 
about 80 percent the math test. A 
week later tfie tests were offered 
again, for those who had scored be­
low the threshold, and about half of 
them passed. As a result, 85 percent 
of all test-takers have now met the 
threshold in reading, and 89 percent 
in math. 

Those who failed a second time 
were required to attend a three-week 
session of summer school. They will 
be allowed to take the test one last 
time, next week. 


