
Allen: general principle that section 5 to be interpreted as very broadly; in particular, held applied 
to MS law that changed an elected school superintendent into a county-board appointed school 
superintendent in 11 counties. 

Presley v. Etowah: Section 5 generally covers 4 type of cases, one of which is changes affecting 
the creation or abolition of an appointed office. Here, the case involved reduction in powers of 
elected county road commissioners (reduced authority over district funds and transfer of authority 
to appointed county engineer). Shifts in internal operations and changes in distribution of 
power among officials has no direct relation to voting. Moreover, reduction in authority does not 
in itself constitute a rule governing voting. Because commissioner retains substantial authority, 
need not reach whether some kind of change might constitute a de facto replacement of elective 
office with appointed one. 

Texas v. U.S.: Section 5 applies to a case in which state replaced an elected aquifer board with an 
aquifer board that was appointed. 
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ORDER 

For the reasons stated in the accompany-
> ing Memorandum, it is this 13th day of Octo­
ber, 1994, hereby 

ORDERED: that in reliance on the sol­
emn representations of the office of the Unit­
ed States Attorney on behalf of the Secretary 
of Veterans Affairs, the Acting Under Secre­
tary for Health of the Department of Veter­
ans Affairs, and the Director of the Veterans 
Affairs Medical Center at Hampton, Virginia, 
in their official capacities, this matter is DE­
NIED AS MOOT, without prejudice to its 
reopening on motion of plaintiffs in the event 
that there is any breach of these commit­
ments; and it is further 

ORDERED: that plaintiffs' motion for 
summary judgment is DENIED AS MOOT. 

P I ICtYNUMBiR SYSTEM 

STATE OF TEXAS, Plaintiff, 

V. 

UNITED STATES of America, 
et al., Defendants. 

Civ. A. No. 94-465 (JWR, JHG, NHJ). 

United States District Court, 
District of Columbia. 

Oct. 20, 1994. 

Texas sought preclearance for parts of 
legislation which would replace elected board 
governing aquifer with appointed regulatory 
board. The Three Judge District Court held 
that: (1) section 5 of Voting Rights Act 
applied to legislation involving creation of 
district to regulate water in aquifer, and (2) 
there were genuine issues of material fact, 
precluding summary judgment for state of 
Texas, as to specific purpose of legislation 
necessary to determine whether legislation 

had discriminatory purpose within meaning jj 
of Voting Rights Act. |; 

Motion for summary judgment denied. 

1. Elections ®=»12(8) 
If legislation effects change with respect 

to voting, Voting Rights Act requires pre­
clearance either by Attorney General or by 
court before implementation; if legislation 
does not effect change, it may be implement­
ed immediately. Voting Rights Act of 1965, 
§ 5, as amended, 42 U.S.C.A. § 1973c. 

2. Elections e=12(l) 
Voting Rights Act applies to state rules 

relating to qualifications of candidates and to 
state decisions as to which offices shall be 
elective. Voting Rights Act of 1965, § 5, as 
amended, 42 U.S.C.A. § 1973c. 

3. Elections "^12(1) 
Changes in election procedures which 

concern only allocation of power among gov­
emment officials are not covered by Voting 
Rights Act. Voting Rights Act of 1965, § 5, 
as amended, 42 U.S.C.A. § 1973c. 

4. Elections '®='12(8) 
Section 5 of Voting Rights Act applies to 

portions of Texas legislation, involving cre­
ation of district to regulate water in aquifer, 
which were not administratively precleared; 
replacement of appointed body with elected 
one is covered changed under Voting Rights 
Act. Voting Rights Act of 1965, § 5, as 
amended, 42 U.S.C.A. § 1973c. 

5. Elections '^12(8) 
Edwards Aquifer Authority, which was 

created to govern regulation of aquifer, was 
"replacement" for appointed regulatory body, 
and, thus, sections of district not administra­
tively precleared were governed by require­
ments of Voting Rights Act; coverage of two 
districts, although in some respects different, 
so extensively overlapped as to make mean­
ingful differentiation impossible. Voting 
Rights . Act of 1965, § 5, as amended, 42 
U.S.C.A. § 1973c. 

See publication Words and Phrases 
for other judicial constructions and def­
initions. 
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(J. Elections '&=»12(1) 

Under Voting Rights Act, Texas was 
icquired to show that Edwards Aquifer Au-
iliority, which was created to govern regula­
tion, of aquifei-, was free of discriminatory 
piii-pose. Voting Rights Act of 1965, § 5, as 
amended, 42 U.S.CA. § 1973c. 

7. Elections 'S='12(l, 9.1) 
For purposes of showing whether legis­

lation is "free of discriminatory purpose" un-
(IL'I- Voting Rights Act, proof of discrimina­
tion may be circumstantial and it need not be 
shown that discriminatory purpose was pri­
mary motivation of legislation as long as it, 
was a motivating factor. Voting Rights Act 
(jf 1965, § 5, as amended, 42 U.S.C.A.. 
ii 1973c. 

See publication Words and Phrases 
for other judicial constructions and def­
initions. 

«. Federal Civil Procedure ®='2465.1 

Inquiry into purpose or intent is particu­
larly unsuitable for resolution by simimary 
judgment. Fed.Rules Civ.Proc.Rule 56(c), 28 
U.S.C.A. 

9. Federal Civil Procedure <S>2481 

There were genuine issues of material 
fact, precluding siunmary judgment for state 
of Texas, as to specific purpose of legislation 
creating district to regulate water in aquifer 
in order to determine whether legislation had 
discriminatory purpose 'within meaning of 
Voting Rights Act. Voting Rights Act of 
1965, § 5, as amended. 42 U.S.C.A. § 1973c; 
Fed.Rules Civ.Proc.Rule 56(c), 28 U.S.C.A. 

10. Elections 'Ss='12(8J 

Under "no retrogression" rule, adminis­
trative preclearance for legislation must be 
denied under "effects" prong of Voting 
Rights Act if new system imposed by legisla­
tion places minority voters in weaker position 
than existing system. Voting Rights Act of 
1965, § 5, as amended, 42 U.S.C.A. § 1973c. 

See publication Words and Phrases 
for other judicial constructions and def­
initions. 

' • The Edwards Underground Water District was 
permitted to take part as amicus cuiiae after its 

STATE OF TEX. v. U.S. 
cite as 866 F.Supp. 20 (D.D.C. 1994) 

11. Federal Civil Procedure <s=>2i81 
There were genuine issues of material 

fact, precluding summary judgment for state 
of Texas, as to whether replacement of elect­
ed board with appointed one to regulate wa­
ter in aquifer diminished voting power of 
minorities and caused retrogression which 
would be prohibited by Voting Rights Act. 
Voting Rights Act of 1965, § 5, as amended, 
42 U.S.C.A. § 1937c; Fed.Rules Civ.Proc. 
Rule 56(c), 28 U.S.C.A. 

Gregg A. Cooke, Environmental Protection 
Div., Renea Hicks, Atty. General's Office of 
Texas, Austin, TX, for State of Tex. 

Todd Anthony Cox, Delora L. Kennebrew, 
Steven H. Rosenbaum, John Kent Tanner, 
Elizabeth Johnson, Cal G. Gonzales, U.S. 
Dept. of Justice, Civ. Rights Div., Washing­
ton, DC, for the U.S. 

Gilberto" Mario Moreno, Mexican American 
Legal Defense & Educational Fund, Wash­
ington, DC, Judith Sanders-Castro, San An­
tonio, TX, pro hac vice, for League of United 
Latin American Citizens (Lulac), Dist. 15. 

Andrew Tanner Karron, Robert Neil 
Weiner, Amolc} & Porter, Washington, DC, 
for Edwards Underground Water Dist., ami­
cus. 

Before ROGERS, Circuit Judge, and 
NORMA HOLLOWAY JOHNSON and 
JOYCE HENS GREEN, District Judges. 
MEMORANDUM OPINION AND ORDER 

Plaintiff, the State of Texas ("Texas" or 
"State"), commenced this action on March 9, 
1994 against the United States pursuant to 
Section 5 of the Voting Rights Act of 1965, 
codified as amended at 42 U.S.C. § 1973c 
("Section 5"). Texas properly requested that 
a three-judge Court be convened pursuant to 
28 U.S.C. § 2284. This Court subsequently 
permitted the League of United Latin Amer­
ican Citizens ("LULAC") to intervene as a 
party defendant' 

Texas asks for alternative declaratory re­
lief with respect to Senate Bill 1477 of the 

motion to intervene was denied. 
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Texas legislature, popularly known as the 
Edwards Aquifer Authority Act ("S.B. 1477" 
or "Act"). It seeks preclearance for all parts 
of S.B. 1477 not already precleared by the 
Attorney General of the United States. , In 
the alternative, it requests that section 1.41 
of the Act, which abolishes the Edwards 
Underground Water District ("EUWD"), be 
precleared and that all other parts of S.B. 
1477 not already precleared be declared out­
side the purview of Section 5's preclearance 
requirements. 

Presently pending is Texas' motion for 
summary judgment. The United States, 
LULAC and the EUWD filed pleadings in 

. opposition, and the State filed a reply. Oral 
argument was heard on October 5, 1994. 
For the reasons expressed below, this motion 
is denied. 

I. Background 
The Edwards Aquifer ("Aquifer") is a 175-

mile long uiiderground body of water that 
provides ground water to arid portions of 
south central Texas. Users of the Aquifer 
are divided into three basic groups: (1) farm­
ers in Uvalde and Medina counties, which are 
located over the Aquifer on its western end, 
(2) municipal users in Bexar County, which is 
centrally located over the Aquifer, and (3) 
municipal, industrial, and agricultural users 
in eastern counties serviced by rivers fed 
from the Comal and San Marcos springs, 
which are located at the Aquifer's eastern 
edge and are fed by the Aquifer.. These 
counties include Comal, Hays, Caldwell, Gua­
dalupe, Frio, Atascosa and Wilson. 

The counties most directly affected by the 
Aquifer have created four districts to regu­
late the water in the Aquifer. The EUWD 
was established by special legislation in 1959 
as a state regulatory body to govern the five 
couî ties situated above the Aquifer: Bexar, 
Comal, Hays, Medina and Uvalde. Medina 
and Uvalde counties withdrew from the 
EUWD in 1989, and created the Medina 
County Underground Water Conservation 

2. Two of these districts have majority Hispanic 
voting age populations. 

3. This action is captioned Williams v. Edwards 
Underground Water District, No. SA-92-CA-144, 
in the United States District Court for the West-
em District of Texas, San Antonio Division. 

District ("MCUWCD") and the Uvalde Coun­
ty Underground Water Conservation District 
("UCUWCD"), respectively. In addition, the 
Evergreen Underground Water Control Dis­
trict ("Evergreen UWCD") was created by 
special legislation in 1965 and operates in 
Frio, Atascosa and Wilson counties. 

After the withdrawal of Medina and 
Uvalde counties, the EUWD wais governed 
by a twelve-member board, four of whom 
were elected from single-member districts in 
Bexar County', two at-large from Bexar 
County, three at-large from Comal County, 
and three aHarge from Hays County. Sub­
sequently, the EUWD was the subject of a 
lawsuit brought by Hispanic and African-
American voters' pursuant to Section 2 of 
the Voting Rights Act. On May 5, 1994, a 
consent decree was entered in Williams pro­
viding that the EUWD be governed by a 
twelve-member board elected from six single-
member districts in Bexar County, three sin­
gle-member districts in Comal County and 
three single-member districts in Hays Coun­
ty. This new election system was approved 
by the Attorney General of the United States 
on July 26, 1994 and is presently being im­
plemented. The first election will be held on 
November 8,1994, but several years will pass 
before the full new system will be in place. 

Around 1989, environmental groups and 
interests dependent on the Comal and San 
Marcos springs began to complain that low 
water levels in the Aquifer decreased the 
water flow in the springs, thereby threaten­
ing or killing several' endangered species. In 
May 1991, the Sierra Club and other environ­
mental interests filed suit against the United 
States Secretary of the Interior and the 
United States Fish and Wildlife Service 
("USFWS").'' The gravamen of the com­
plaint was that by failing to insure adequate 
water levels in the Aquifer and, therefore, 
the springs, the federal government had 
failed to protect certain endangered species. 

4. That action is captioned Sierra Club v. Babbitt, 
No. MO-.91-CA-b69, and is pending in the Unit­
ed States District Court for the Western District 
of Texas, Midland-Odessa Division. 
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-;iil)!;t>quently, three state agencies inter-
[•rncd in this action and were aligned as 
.liMl'iulants. 

Iii February 1993, following a bench trial. 
Inline Lucius D. Bunton, I I I , found violations 
,,|- the Endangered Species Act. Judge Bun-
;,,„ directed the USFWS to develop and 
,lis,.;L'minate information about the sprihg-
,l(i\v.>; necessary to sustain the endangered 
-|ii.'cies in the Comal and San Marcos 
springs. In addition, the court directed one 
,it' the state agencies to prepare a compre-
hen.'iive management plan for the Aquifer. 
.UKIKO Bunton invited the Sierra Club to 
move for further relief after the 1993 session 
III' the Texas legislature if no regulatory plan 
were in place. 

Primarily in response to that Court's di-
iL'ctives, the Texas legislature passed S.B. 
1177 on June 11, 1993. The principal cre­
ation of the Act is the Edwards Aquifer 
Authority ("EAA"), which would govern the 
A(|uifer in the counties of Atascosa, Bexar, 
Caldwell, Comal, Guadalupe, Hays, Medina 
and Uvalde. The EAA will regulate the use, 
i L'Use, and conservation of water within or 
withdrawn from the Aquifer, and it must 
develop comprehensive management and 
fi-iticai period management plans for the 
Atiuifer. The nine-member board of di­
rectors that would govern the EAA—all of 
whom would be appointed'—will have the 
[lower to issue orders, including the assess-

.">. The board would be comprised of one member 
appointed by the South Central Texas Water Ad­
visory Committee, a committee created by S.B. 
1477; two members appointed by the governing 
body of the City of San Antonio; one member 
appointed by the Commissioners Court of Bexar 
County; one member appointed by the Commis­
sioners Court of Comal County; one member 
appointed by the governing body of the City of 
Sah Marcos; one member appointed by the gov­
erning body of the MCUWCD; one member ap­
pointed by the governing body of the UCUWCD; 
and one member appointed on a rotating basis 
by the governing body of the Evergreen UWCD, 
llie MCUWCD or the UCUWCD. 

6. Section 1.4rofS.B. 1477 provides, in pertinent 
part: 

REPEALER; TRANSFERS; RULES. (a) 
Chapter 99, Acts of the 56th Legislature, Regu­
lar Session, 1959 . . . is repealed, and the 
[EUWD] is abolished. 

ment of administrative penalties, and may 
seek civil injunctions to enforce its powers. 

The Act also repeals the statutory authori­
ty for the EUWD and abolishes the EUWD. 
All files and assets of the EUWD are trans­
ferred to the EAA, and the EAA is to be 
substituted as a party in any litigation in 
which the EUWD is presently involved.* 

Texas submitted S.B. 1477 to the United 
States Department of Justice ("DOJ") for 
administrative preclearance under Section 5. 
On November 19, 1993, DOJ issued two let­
ters in response, one of which objected to 
S.B. 1477 "insofar as it replaces the previous­
ly elected governing body with an appointed 
board."Because the State was uncertain 
whether DOJ objected to the abolition of the 
EUWD or the creation of the EAA, repre­
sentatives of the State and DOJ met on 
December 20, 1993 to seek clarification. On 
December 30, Texas sent a letter to DOJ 
restating Texas' basic view that the creation 
of the EAA falls outside Section 5. 

By order dated February 25, 1994, the 
Sierra Club court appointed a monitor and 
imposed federal court regulation over the 
Aquifer. This order is premised in large 
part on the State's failure to implement a 
satisfactory regulatory system and will re­
main in effect until the State implements an 
adequate plan. 

Texas thereafter, on March 9, 1994, com­
menced this action. It requests that the 

(b) All files and records of the [EUWD] per­
taining to control, management, and operation 
of the district are transferred from the [EUWD] 
to the [EAA] on the effective date of this article. 
(c) All real and personal property, leases, 
rights, contracts, staff, and obligations of the 
[EUWD] are transferred to the [EAA] on the 
effective date of this article. 
(d) On September 1, 1993, all unobligated and 
unexpended funds of the [EUWD] shall be 
transferred to the [EAA]. 

• * » , * « • 

(f) The [EAA] shall be automatically substitut­
ed for the [EUWD] in any judicial or adminis­
trative proceeding to which, on the effective 
date of this article, the [EUWD] is a party. 

7. The Attorney General precleared S.B. 1477 in­
sofar as it "pertains to the creation of the 
[UCUWCD] . . . [and] requires the District to use 
five single-member districts to elect the board of 
directors." 
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Court give S.B. 1477 Section 5 preclearance, 
declaring that it does not have the purpose 
and will not have the effect of denying or 
abridging the right to vote on account of 
race, color or minority language status. Al­
ternatively, Texas' asks the Court to declare 
,that Section 5 does not apply to any part of 
the Act except section 1.41, which abolishes 
the EUWD. 

I I . Discussion 
Texas seeks summary judgment on either 

of its alternative theories. Summary judg­
ment is appropriate when there is "no genu­
ine issue as to any material fact and . . . the 
moving party is entitled to judgment as a 
matter of law." Fed.R.Civ.P. 56(c). "The 
inquiry performed is the threshold inquiry of 
determining whether there is a need for tri­
al—whether, in other words, there are any 
genuine issues that properly can be resolved 
only by a finder of fact because they may 
reasonably be resolved in favor of either 
party." Anderson v. Liberty Lobby, Inc., 477 
U.S. 242, 250, 106 S.Ct. 2505, 2511, 91 
L.Ed.2d 202 (1986). In considering a motion 
for summary judgment, the "evidence of the 
non-movant is to be believed, and all justifi­
able inferences are to be drawn in [its] fa­
vor." Id at 255, 106 S.Ct. at 2513. At the 
same time, however. Rule 56 places a btirden 
on the nonmoving party to "go beyond the 
pleadings and by [its] own affidavits, or by 
the 'depositions, answers to interrogatories, 
and admissions on file,' designate 'specific 

• facts showing that there is a genuine issue 
for trial.'" Celotex Corp. v. Catrett, 477 U.S. 
317, 324,106 S.Ct. 2548, 2553, 91 L.Ed.2d 265 
(1986). 

646, 652, 111 S.Ct. 2096, 2101, 114 L.Ed.2d 
691 (1991); Texas v. United States, 785 
F.Supp. 201, 203 (D.D.C.1992) (three-judge 
court). On the other hanii, if S.B. 1477 is not 
covered by Section 5, Texas may implement 
it immediately. Texas v. United States, 785 
F.Supp. at 203. 

The Supreme Court of the United States 
first addressed the question of Section 5 
coverage in Allen v. State Board of Elections 
393 U.S. 544, 89 S.Ct. 817, 22 L.Ed.2d 1 
(1969), a series of cases arising out of Missis­
sippi and Virginia election laws and regula­
tions. Id at 547-48, 89 S.Ct. at 822-23. In 
Allen, the Court emphasized that the Voting 
Rights Act "implemented Congress' firm in­
tention to rid the country of racial , discrimi­
nation in voting." Id ; see South Carolina V. 
Katzenbach, 383 U.S. 301, 86 S.Ct. 803, 15 
L.Ed.2d 769 (1966). 

A. Applicability of Section 5 to S.B. 1477 
[1] The threshold issue raised in Texas' 

motion for summary judgment is whether 
S.B. 1477' effects a change "with respect to 
voting" within the meaning of Section 5. 42 
U.S.C. § 1973c. If the change is covered by 
Section 5, the Voting Rights Act requires 
that either the Attorney General or this 
Court preclear S.B. 1477 before its imple­
mentation. See Clark v. Roemer, 500 U.S. 

8. Texas concedes that section 1.41 of S.B. 1477, 
which abolishes the EUWD, is covered by Sec­
tion 5. It argues, however, that the remainder of 

[2] Toward this end, the Court "rejected 
a narrow construction" that would limit Sec­
tion 5 to voter qualification regulations and 
"held that the section applies ... to state 
rules relating to the qualifications of candi­
dates and to state decisions as to which 
offices shall be elective." Presley v. Etowah 
County Comm'n, 502 U.S. 491, , 112 
S.Ct. 820, 827, 117 L.Ed.2d 51 (1992)i see 
Allen, 393 U.S. at 565, 89 S.Ct. at 831 ("The 
Voting Rights Act was aimed at the subtle, 
as well as the obvious, state regulations 
which have the effect of denying citizens 
their right to vote because of their race"); 
see also City of Lockhart v. United States 
460 U.S. 125, 131, 103 S.Ct. 998, 1002, 74 
L.Ed.2d 863 (1983) (Section 5 applies to addi­
tion of seats to city commission); City of 
Rome V. United States, 446 U.S. 156,161,100 
S.Ct. 1548,1553, 64 L.Ed.2d 119 (1980) (Sec­
tion 5 governs annexation); Georgia v. Unit­
ed Staies, 411 U.S. 526, 531, 93'S.Ct. 1702, 
1706, 36 L.Ed.2d 472 (1973) (Section 5 covers 
replacement of single-member districts with 
multi-member districts). This broad con­
struction furthers Congress' intent "to reach 
any state enactment which altered the elec­
tion law of a covered State in even a minor 

the Act does not bring about a change "with 
respect to voting" sufficient to be covered by 
Section 5. 



way. 
. . . I '.I 

Allen, 393 U.S. at 566, 89 S.Ct. at 
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Notwithstanding this sweeping inter-
prctiition. Section 5 does not have universal 
;,|,plieability. In Presley, the Court noted 
;hat .Section 5 covers "changes in election 

~ |irnce(iures" and "substantive changes as to 
whii'h offices are elective." 502 U.S. at , 
11L' .S.Ct. at 828. The Court emphasized that 
; he.-if categories of voting changes must have 
•a dii-cct relation to voting and the election 
[inieess." Id at , 112 S.Ct. at 
Mi,'<-2y. Changes such as those at issue in 
I'lv.iley—those that concern only "the alloca-
lioii of power among govemment officials"— 
are not covered by Section 5. 502 U.S. at 

, 112 S.Ct. at 832. 

The-State argues that S.B. 1477, with the 
r.NCcption of section 1.41, falls within the 
province of Presley. It asserts that the Act 
creates the EAA as a new governing body 
for the Aquifer. Texas' position is based on 
the fact that the geographic range and regu­
latory power of the EAA exceed those of the 
I'lUWD. For the areas not governed by the • 
I'UJWD, either because the area is not locat­
ed within the EUWD's boundaries or be­
cause the specific power was beyond the 
authority granted the EUWD, Texas argues 
Ihat S.B. 1477 is simply not "a procedure 
with respect to voting" within the meaning of 
Section 5. See Presley, 502 U.S. at , 112 
S.Ct. at 832 ("[cjovered changes must bear a 
direct relationship to voting itself'). 

Fl "om this conclusion, the State avers, two 
lop.Kequences flow. First, the EAA should 
III' permitted to exercise its full powers in 
ihij.'ie areas outside the geographic reach of 
iliu EUWD but within the EAA's boundaries. 
Second, in those areas"vnthin the geographic 
n;ach of both the EAA and the EUWDy the 
l''AA should be permitted to exercise those 

*). Indeed, Allen involved four distinct cases, each 
" I which was covered by Section 5. 393 U.S at 
•̂ 69, 89 S.Ct. at 833. The first, Allen itself, 
involved a change in the procedures for the cast­
ing of write-in ballots. Id. at 570-71, 89 S.Ct. at 
«^4-35. The second, Whilley v. Williams, con-
eernod changes in the requirements for indepen-
d'-rit candidates seeking office in general elec-
lions. fd. at 551, 570, 89 S.Ct. at 824, 834. 
l-'itirley v. Patterson, the third case, arose out of a 
change from single-district voting to at-large vot-
>"U. f d at 550, 569, 89 S.Ct. at 824, 833. Final-

powers that have not been aUocated to the 
EUWD. These powers, according to Texas, 
constitute merely the State's award of power 
that was heretofore not allocated. 

The State concedes that the Section 5 cov­
erage question is more difficult for those 
areas in which the powers of the EAA and 
the EUWD overlap. Texas argues, however, 
that S.B. 1477 should be analyzed as a stat> 
ute that creates a new regulatory entity sep­
arate from the abolition of the existing gov­
erning body, therefore not implicating Sec­
tion 5. The primary factual basis for this 
argument is that prior to the creation of the 
EAA, the Aquifer was governed by four dis­
tinct water districts, which had limited pow­
ers and imposed few regulations. In con­
trast, the EAA has unified authority over the 
Aquifer—it has "teeth" as described by Tex­
as' counsel at oral argument—and leaves 
three of the original water districts undis­
turbed. 

If anything, the State posits, the EAA may 
only be a de facto replacement for the 
EUWD, and the Court in Presley left unan­
swered the question of the application of 
Section 5 to a de facto replacement. See 502 
U.S. at — , 112 S.Ct. at 831. Any analysis 
ofa de facto replacement, however, according 
to the State, would be premature because the 
EAA is not functional and there is no way to 
determine whether it will operate as a de 
facto replacement for the EUWD. 

Defendants dispute almost all of Texas' 
contentions. They assert that Bunton v. 
Patterson, one of the cases decided in the. 
Allen opinion, settles the issue of Section 5 
coverage. In Bunton, the Supreme Court 
examined a Mississippi law that changed an 
office in certain counties from an elected 

ly, in Bunton i>. Patterson, a statute provided for 
the appointment of officials who had previously 
been elected. Id. at 550-51, 569-70, 89 S.Ct. at 
823-24, 833-34. See Presley, 502 U.S. at , 
112 S.Ct. at 828. 

10. The reference to "Defendants" refers to the 
United States, LULAC and the EUWD, the ami­
cus. All three raised substantially identical argu­
ments in their pleadings and will be treated 
herein as one group. 
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position to an appointed position. The Court 
concluded that: 

The power of a citizen's vote is affected by 
this amendment; after the change, he is 
prohibited from electing an officer former­
ly subject to the approval of the voters. 
Such a change could be made either with 
or without, a discriminatory purpose or ef­
fect; however, the purpose of § 5 was to , 
submit such changes to scrutiny. 

393 U.S. at 569-70, 89. S.Ct. at 834; see 
Robinson v. Alabama State Dep't of Educ, 
652 F.Supp. 484 (M.D.AJa.l987). 

Bunton applies, argue Defendants, be­
cause the creation of the EAA cannot be 
considered in isolation from the abolition of 
the EUWD. The proper analysis focuses on 
the replacement of the EUWD with the 
EAA, which is covered by Section 5. See 
Georgia v. United States, 411 U.S. at 531, 93 
S.Ct. at 1706 ("Section 5 is not concerned 
with a simple inventory of procedures, but 
rather with the reality of changed practices 
as they affect [minority] voters."). 

Defendants assert that one simple fact 
compels this conclusion: there is only one 
Aquifer and its regulation is the "reason for 
being" for both of these boards. United 
States' Memorandum in Opposition to Texas' 
Motion for Summary Judgment at 14. 
Moreover, S.B. 1477 provides for the transfer 
of complete control over the Aquifer from the 
EUWD to the EAA and the EAA will as­
sume all liabilities and obligations of the 
EUWD." Geographically, Defendants as­
sert that the coverage of the two entities is 
"substantially the same," and that any slight 
differences are insufficient to take this case 
out of Section 5. Id at 16 n. 8, 17. Defen­
dants further argue that the State has great­
ly underestimated the powers available to the 
EUWD. 

11. See supra note 6. 

12. The total population of the area governed by 
the EUWD is 1,261,098; the EAA would govern 
an area of 1,368,402 persons. 

13. For example, the EAA has the power to pro­
hibit pumping from the Aquifer. The EUWD 
does not. Compare S.B. 1477 § 1.16(b) wi7ft 
EUWD Act § 3A. See Texas' Motion for Sum­
mary Judgment at 8-9. 

[4] We agree with Defendants that Sec­
tion 5 applies to those portions of S.B. 1477 
not administratively precleared. Bunton and 
Presley mandate that the replacement of an 
elected body to an appointed one is a covered 
change under Section 5. The only inquiry 
presented in the instant case, therefore, is 
whether the EAA is properly considered a 
replacement for the EUWD. 

[5] It is. Several factors compel this 
conclusion. First, there is significant overlap 
in the geographic range and regulatory pow­
er afforded the two boards. Although it is 
true that the geographic coverage of the 
EAA is broader" and the EAA has more 
expansive powers than the EUWD", the 
coverage so extensively overlaps as to make 
meaningful differentiation impossible. In 
any event, a dispute regarding these issues 
would clearly preclude summary judgment. 
Second, and more fundamentally, section 1.41 
of the Act transfers all files and records of 
the EUWD "pertaining to control, manage­
ment, and operation" of the Aquifer to the 
EAA; transfers all "real and personal prop­
erty, leases, rights, contracts, staff, and obli­
gations" of the EUWD to the EAA; trans­
fers all otherwise unobligated or unexpended 
funds of the EUWD to the EAA; and substi­
tutes the EAA for the EUWD "in any judi­
cial or administrative proceedings to which 
. . . the [EUWD] is a party." It is difficult to 
conceive of a legislative scheme that would 
more thoroughly replace an existing body." 
We conclude, accordingly, that Section 5 ap­
plies to those portions of the Act that the 
Attorney General has not precleared. 

B. Section 5 Analysis 

The State must prove that S.B. 1477 "does 
not have the purpose and will not have the 
effect of denying or abridging the right to 

14. It also appears that section 1.42 of S.B. 1477 
effectively abolishes the other three water con­
servation districts. See S.B. 1477 § 1.42(b) ("An 
underground water conservation district other 
than the [EAA] may manage and conu-ol water 
that is a part of the aquifer to the extent that 
those management activities do not conflict with 
and are not duplicative of this article"). 



STATE OF TEX. v. U.S. 
cite as 866 F.Supp. 20 (D.D.C. 1994) 

27 

,,(e on account of race or color or" member-
in a language minority group. 42 U.S.C. 

i')7;̂ c, 1973b(f)(2); see Texas v. United 
5„„",s,'785 F.Supp. at 203. 

1. The "Purpose" Prong 

[ (i, 7] The "purpose" prong requires the 
^uitc to show that S.B. 1477 "is free of a 
di.;criminatory purpose." Id ; see City of 
lOchmund v. United States, 422 U.S. 358, 95 
S.Ct. 2296, 45 L.Ed.2d 245 (1975). In evalu-
aiint? this prong, it is. noteworthy that proof 
111' discriminatory purpose may be circum­
stantial, Washington v. Davis, 426 U.S. 229, 
Jl'2, 96 S.Ct. 2040, 2049, 48 L.Ed.2d 597 
I ii)7G), and that it need not be shown that the 
di.sci-iminatory purpose was a primary moti-
\ation of the legislation, so long as it was a 
motivating factor. See Rogers v. Lodge, 458 
U.S. 613, 618, 102 S.Ct. 3272, 3276, 73 
|,.Ed.2d 1012 (1982). 

Te.xas makes a three-fold argument to sup-
jiort its position that S.B. 147*7 does not have 
a discriminatory purpose. It claims that S.B. 
1177 was enacted in response to a court 
(irder. Further, Texas argues,, that every 
Hispanic member of the State Senate and 23 
of the 25 Hispanic members of the State 
House of Representatives voted in favor, of 
S.B. 1477. Finally, Texas asserts that Interi­
or Secretary Babbitt endorsed a similar pro-
po.sal that was the precursor to S.B. 1477 and 
that Housing and Urban Development Secre­
tary Cisneros wrote DOJ urging the pre-
L'learance of S.B. 1477 and stating that it did 
not have a discriminatory purpose. 

Defendants argue that S.B. 1477 clearly 
had a discriminatory purpose. 'They chal­
lenge Texas' assertion-that S.B. 1477 is pure­
ly the result of orders in the Sierra Club 
litigation because no court order required the 
Slate to replace an elected board with an 
appointed one. In addition, several state 
legislators submitted declarations that indi­
cate that they were aware of the discrimina-
iiiry nature of the Act when they adopted it. 
La,stly, the United States argues that the 
declarations of Secretary Babbitt and Secre­
tary Cisneros have no probative value in 
determining the purpose of the Texas legisla­
ture in passing a bill. 

[8,9] An inquiry into purpose or intent is 
particularly unsuitable for resolution by sum­
mary judgment. See Lipsettv. University of 
Puerto Rico, 864 F.2d 881, 895 (1st Cir.1988) 
(summary judgment "test remains particular­
ly, rigorous when the disputed issue turns on 
motive or intent"); see also Charles A-
Wright, et ai. Federal Practice and Proce­
dure § 2730 at 238 (2d ed. 1983 & Supp.1994) 
("a determination of someone's state of mind 
usually entails the drawing of factual infer­
ences as to which reasonable [people] might 
differ"). This case is no exception to this 
general rule. As the State concedes. Judge 
Bunton did not require the State to create an 
entity governed by appointed officials. 
Moreover, there is evidence that several Tex­
as legislators believed that the Act had a 
discriminatory purpose at the time of its 
passage. Texas' motion for summary judg­
ment wiU be denied because genuine issues 
of material fact exist, as to the purpose of 
S.B. 1477. 

2. The "Effects" Prong 

[10] The "effects" prong requires the 
State to show that S.B. 1477 "does not lead 
to retrogression in the position of racial mi­
norities." Texas v. United States, 785 
F.Supp. at 203; see 5eer y. United States, 
425 U.S. 130, 141, 96 S.Ct. 1357, 1364, 47 
L.Ed.2d 629 (1976). In Beer, the Supreme 
Court enunciated the "no retrogression" rule. 
This rule mandates that preclearance be de­
nied under the "effects" prong of Section 5 if 
a new system places minority voters in a 
weaker position than the existing system. 
Id 

The State argues that the "effects" prong 
of Section 5 does not apply. Texas asserts 
that retrogression will always be present if 
an elected system is replaced with an ap­
pointed system because minority voters will 
always have diminished voting power, ie. it 
will be reduced to zero. Consequently, the 
State claims. Congress could not have intend­
ed to establish Section 5's "effects" prong as 
a prohibition on eliminating elected offices. 
Texas also contends that even if the "effects" 
prong is applicable, no retrogression exists. 
The State asserts that two of the twelve 
positions on the EUWD board were subject 
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A L L E N ET AL. V. STATE BOARD OF 
ELECTIONS ET AL. • 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR 
THE EASTERN DISTRICT OF VIRGINIA. 

No. 3. Argued October 15, 1968.—Decided March 3, 1969.* 

Pursuant to § 4 (b) of the Voting Rights Act of 1965 the provisions of 
§ 4 (a), suspending all "tests or devices" for five years, were made 
applicable to certain States, including Mississippi and Virginia. 
As a result, those States were prohibited by § 5 from enacting 
or seeking "to administer any voting qualification or prerequisite 
to voting, or standard, practice, or procedure with respect to 
voting different from that in force or effect on November 1, 1964," 
without first submitting the change to the U. S. Attorney General 
and obtaining his consent or securing a favorable declaratory judg­
ment from the District Court for the District of Columbia. In 
Nos. 25, 26, and 36, appellants sought declaratory judgments in 
the District Court for the Southern District of Mississippi that 
certain amendments to the Mississippi Code were subject to the 
provisions of § 5 and thus not enforceable until the State complied 
with the approval requirements. In No. 25 the amendment pro­
vided for at-large election of county super\'isors instead of election 
by districts. In No. 26 the amendment eliminated the option of 
electing or appointing superiijtendents of education in 11 counties 
and provided that they shall be appointed. The amendment in 
No. 36 changed the requirements for independent candidates run­
ning in general elections. In all three cases the three-judge 
District Court ruled that the amendments did not come within 
the purview of § 5 and dismissed the complaints. No. 3 con­
cerned a bulletin issued by the Virginia Board of Elections 
instructing election judges to assist qualified, illiterate voters who 
request assistance in marking ballots. Appellants sought a declara­
tory judgment in the District Court for the Eastern District of 

•Together with Nd. 25, Fdrley et al. v. Patterson, Attorney General 
of Mississippi, et al., No. 26, Bunton et al. v. Patterson, Attorney 
General of Mississippi, et al., and No. 36, Whitley et al. v. Williams, 
Govemor of Mississippi, et al., on appeal from the United States 
District Court for the Southern District of Mississippi, argued on 
October 16, 1968. 
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Virginia that the statute providing for handwntten wnte-m 
votL and the modifying bulletin violated the Equal Protection 
Clause of the Fourteenth Amendment and the Voting Rights 
Act In the 1966 election appellants attempted to use labels for 
wriie-in candidates, but the election officials refused to count 
appellants' ballots. Appellants sought only P'-^^Pe^tive rebe , as 
the election outcome would not have been changed if the ballots 
had been counted. In the District Court they did not argue 
that §5 precluded enforcement of the procedure set out in the 
buUetin but that §4 suspended the write-in requirement. The 
three-judge court dismissed the complaint. Held. 

1 Since the Virginia legislation was generally attacked as incon­
sistent with the Voting Rights Act, and there is no f-tual depute 
the Court may, in the interests of judical economy deterimne 
t e applicabili!; in No. 3 of §5 of the Act, even though that 
section was not argued below. P. 554. 

2 Private litigants may invoke the jurisdiction of the district 
courts to obtain relief under § 5, to insure the Act s guarantee that 
no person shall be denied the right to vote for failure to comply 
with an unapproved new enactment subject to that section. 
Pp. 554r-557. 

3 The restriction of § 14 (b) of the Act, which provides that 
"[n]o court other than the District Court for the D^tr.ct of 
Coltimbia . . . shall have jurisdiction to issue any declaratory 
judgment pursuant to [§ 5J or any restraining order or teinporanj 
or permanent injunction against the «''«<="tion or enforcemen o 
any provision of this subchapter," does not apply brought 
by private litigants seeking a declaratory judgment that a new 
state enactment is subject to §5's approval requ>rements and 
these actions may be brought, in the local district courts. 
Pp. 557-560. 

4 In light of the extraordinary nature of the Act and its effect 
on federal-state relationships, and the unique approval require­
ments of §5, which also provides that "t^^'^y ^ " ^ ^ ^ ^ 
section shall be heard and determined by ̂ a court of three judges 
disputes involving the coverage of §5 should be determined by 

• three-judge courts. Pp. 560-563. 
5. The state statutes involved in these cases are subject to the 

approval requirements of § 5. Pp. 563-571. 
(a) The Act, which gives a broad interpretation to the right 

to vote and recognizes that voting includes "all action necessary 
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to make a vote effective," was aimed at the subtle as well as the 
obvious state regulations which have the effect of denying citizens 
their riglit to vote because of race. Pp. 565-566. 

(b) The legislative history lends support to the view that 
Congress intended to reach any enactment which altered the elec­
tion law of a covered State in even a minor way. Pp. 506-569. 

(c) There is no direct conflict between the Court's interpre­
tation of this Act and the principles established by the reappor­
tionment cases, and consideration of any possible conflict should 
await a concrete case.' P. 569. 

(d) The enactment in each of these cases constitutes a "voting 
qualification or prerequisite to voting, or standard, practice, or 
procedure with respect to voting" withiri the meaning of § 5. 
Pp. 569-571. 

6. The Act requires that the State must in some unambiguous 
and recordable manner submit any legislation or regulation to the 
Attorney General with a request for his consideration pursuant to 
the Act, nnd there is no "submission"' when the Attorney General 
merely becomes aware of the legislation or when briefs are served 
on him. P. 571. 

7. In view of the complexity of these issues of first impression, 
the lack of deliberate defiance of the Act resulting from the States' 
failure to submit the enactments for approval, and the fact that 
the discriminatory purpose or effect of these statutes, if any, has 
not been judicially determined, this decision has prospective effect 
only. The States remain subject to the continuing strictures of 
§ 5 until they obtain from the District Court for the District of 
Cohimbia a declaratory judgment that for at least five years they 
have not used the "tests or devices" proscribed by § 4. Pp. 
571-572. • 

No. 3, 268 F. Supp, 218, vacated and remanded. No. 25, 282 F. 
Supp. 164; No. 26, 281 F. Supp. 918; and No. 36, each reversed 
and remanded. 

Norman. C. Amaker argued the cause for appellants in 
No. 3. With him on the brief were Jack Greenberg, 
James M. Nahrit III, Oliver W. Hill, S. W. Tucker, 
Henry L. Marsh III, and Anthony G. Amsterdam. 
Armand Derfner and Elliott C. Lichtman argued the 
cause for appellants in Nos. 25, 26, and 36. Lawrence 
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Aschenbrenner was on the brief for ajipellants in Nos. 25 
and 26. With Mr. Derfner on the brief for appellants 
in No. 36 were Alvin J. Bronstein and Richard B. Sobol. 

R. D. Mcllwaine III, First Assistant Attorney General 
of Virginia, argued the cause for appellees in No. 3. 
With him on the brief were Robert Y. Button, Attorney 
General, William R. Blandford, and William C. Carter. 
William A. AUain and WiU S. Wells, Assistant Attorneys 
General of Mississippi, argued the cause for appellees 
in Nos. 25, 26, and 36. With Mr. Allain on the brief for 
appellees in No. 25 were Joe T. Patterson, Attorney Gen­
eral, and Dudley W. Conner. With . Mr. Wells on the 
briefs for appellees in Nos. 26 and 36 was Mr. Patterson. 

Assistant Attorney GeneraiPollak argued the cause for 
the United States, as amicus curiae, urging reversal in 
Nos. 25, 26, and 36. With him on the brief were Solicitor 
General Grisiuold, Louis F. Claiborne, Francis X. Bey-
tagh, Jr., and Nathan Lewin. 

MR. CHIEF JUSTICE WARRBN dehvered the opinion of 
the Court. 

These four cases, three from Mississippi and one froni 
Virginia, involve the application of the Voting Rights 
Act of 1965' to state election laws and regulations. The 
Mississippi cases were consolidated on appeal and argued 
together in this Court. Because of the grounds on 
which we decide all four cases, the appeal in the Virginia 
case is also disposed of by this opinion.= 

179 Stat. 437, 42 U. S. C. § 1973 et seq. (1964 ed., Supp. I ) . 
2 In all four cases a three-judge court was convened., Nos. 25, 26, 

and 36 are direct appeals from the United States District Court 
for the Southern District of Mississippi. No. 3 is a direct appeal 
from the United States District Court for the Eastern District of 
Virginia. 

320-563 0 - 0 9 - 4 3 
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suits attacking its constitutionality; there is no further 
remedy provided by § 5. 

In these four cases, the States have passed new laws or 
issued new regulations. The central issue is whether 
these provisions fall within the prohibition of § 5 that 
prevents the enforcement of "any voting qualification 
or prerequisite to voting, or standard, practice, or pro­
cedure with respect to voting" unless the State first 
complies with one of the section's approval procedures. 

No. 25, Fairley v. Patterson, involves a 1966 amend­
ment to § 2870 of the Mississippi Code of 1942." The 
amendment provides that the board of supervisors of 
each county may adopt an order providing that board 
members be elected at large by all qualified electors of 
the county. Prior to the 1966 amendment, all counties 
by law were divided into five districts; each district 
elected one member of the board of supervisors. After 
the amendment, Adams and Forrest Counties adopted 
the authorized orders, specifying that each candidate 
must run at large, but also requiring that each candidate 
be a resident of the county district he seeks to represent. 

The appellants are qualified electors and potential 
candidates in the two counties. They sought a declara­
tory judgment in the United States District Court for 
the Southern District of Mississippi that the amendment 
to § 2870 was subject to the provisions of § 5 of the Act 
and hence could not be enforced until the State complied 
with the ajSproval requirements of § 5.' 

No.. 26, Bunton v. Patterson, concerns a 1966 amend­
ment to § 6271-08 of the Mississippi Code.' The amend-

»See Appendix, infra. 
' In all three cases from Mississippi the original complaint con­

tained other grounds for relief; however, before hearing in the 
District Court, the parties stipulated that the only issue for decision 
was whether § 5 applied. 

' See Appendix, infra. 
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ment provides that in 11 specified counties, the county 
su]5erintendent of education shall be appointed by the 
board of education. Before the enactment of this amend­
ment, all these counties had . the option of electing or 
ai)i)ointing the superintendent. Appellants are qualified 
electors and potential candidates for the position of 
county superintendent of education in three of the 
counties covered by the 1966 amendment. They sought 
a declaratory judgment that the amendment was subject 
to § 5, and thus unenforceable unless the State complied 
with the § 5 approval requirements. 

No. 36, Whitley, v. Williams, involves a 1966 amend­
ment to § 3260 of the Mississippi Code, which changed 
the requirements for independent candidates running 
in general elections." The amendment makes four re­
visions: (1) it establishes a new rule that no person 
who has voted in a primary election may thereafter be 
placed on the ballot as an independent candidate, in the 
general election; (2) the time for filing a petition as an 
independent candidate is changed to 60 days before the 
primary election from the previous 40 days before the 
general election; (3) the number of signatures of qualified 
electors needed for the independent qualifying petition 
is increased substantially; and (4) a new provision is 
added that each qualified, elector who signs the inde­
pendent qualifying petition must personally sign the 
petition and must include his polling precinct and county. 
Appellants are potential candidates whose nominating 
petitions for independent listing on the ballot were re­
jected for failure to comply with one or more of the 
amended provisions." 

" See Appendix, infra. 
" The suit was first brought in 1966. Pending a decision on the 

•merits, a three-judge District Court ordered appellants placed on 
the 1966 general election ballot. Whitley v. Johnson, 260 F. Supp. 
630 (D. C. S. D. Miss. 1966). Later, other members of the class 
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the change, he is prohibited from electing an ofiicer for­
merly subject to the approval of the voters. Such a 
change could be made either with or without a dis­
criminatory purpose or effect; however, the purpose of 
§ 5 was to submit such changes to scrutiny. 

The changes in No. 36 appear aimed at increasing the 
difficulty for an independent candidate to gain a position 
on the general election ballot. These changes might also 
undermine the effectiveness of voters who wish to elect 
independent candidates. One change involved in No. 36 
deserves special note. The amendment provides that 
no person who has voted in a primary election may there­
after be placed on the ballot as an independent candidate 
in the general election. This is a "procedure with respect 
to voting" with substantial impact. One must forgo his 
right to vote in his party primary if he thinks he might 
later wish to become ah independent candidate. 

'The bulletin in No. 3 outlines new procedures for cast­
ing write-in votes. As in all these cases, we do not 
consider whether this change has a discriminatory pur­
pose or effect. I t is clear, however, that the new pro­
cedure with respect to voting is different from the pro­
cedure in effect when the State became subject to the 
Act; therefore, the enactment must meet the approval 
requirements of § 5 in order to be enforceable. 

In these cases, as in so many others that come before 
us, we are called upon to determine the applicability of 
a statute where the language of the statute does not 
make crystal clear its intended scope. In all such cases 
we are compelled to resort to the legislative history to 
determine whether, in light of the articulated purposes 
of the legislation, Congress intended that the statute 
apply to the particular cases in question. We are of the 
opinion that, with the exception of the statement of As­
sistant Attorney General Burke Marshall, the balance of 
legislative history (including the statements of the Attor­
ney General and congressional action expanding the 
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language) indicates that § 5 applies to these cases. In 
saying this, we of course express no view on the merit 
of these enactments'; we also emphasize that our decision 
indicates no opinion concerning their constitutionality. 

Appellees in the Mississippi cases argue that even if 
these state enactments, are covered by § 5, they may now 
be enforced, since the State submitted them to the 
Attorney General and he has failed to object. While 
appellees admit that they have made no "formal" sub­
mission to the Attorney General, they argue that no 
formality is required. They say that once the Attorney 
General has become aware of the state enactment, the 
enactment has been "submitted" for purposes of § 5. 
Appellees contend that the Attorney General became 
aware of the enactments when served with a copy of 
appellees' briefs in these cases. 

We reject this argument. While the Attorney Gen­
eral has not required any formal procedure, we do not 
think the Act contemplates that a "submission" occurs 
when the Attorney General merely becomes aware of the 
legislation, no matter in what manner. Nor do we think 
the service of the briefs on the Attorney General consti­
tuted a "submission." A fair interpretation of the Act 
requires that the State in some unambiguous and record­
able manner submit any legislation or regulation in ques­
tion directly to the Attorney General with a request for 
his consideration pursuant to the Act. 

V I . 

Appellants in the Mississippi cases have asked this 
Coiirt to set aside the elections conducted pursuant to 
these enactments and order that new elections be held 
under the pre-amendment laws. The Solicitor General 
has also urged us to order new elections if the State does 
not promptly institute § 5 approval proceedings. We de-
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PRESLEY V. ETOWAH COUNTY COMMISSION ET AL. 

APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 
MIDDLE DISTRICT OF ALABAMA 

No. 90-711. Argued November 12,1991—Decided January 27,1992* 

Section 5 of the Voting Rights Act of 1965 requires a covered jurisdiction 
to obtain either judicial or administrative preclearance before enforcing 
any new "voting quaUfication or prerequisite to voting, or standard, 
practice, or procedure with respect to voting." In various Alabama 
counties, voters elect members of county commissions whose pnncipal 
function is to supervise and control county road maintenance, repair, and 
construction. In No. 90-711, the Etowah County Commission, without 
seeking preclearance, passed, inter alia, its "Common Fund Resolu­
tion " which altered the prior practice of allowing each commissioner 
full authority to determine how to spend funds allocated to his own road 
district. The resolution was passed by the four holdover members of 
the commission shortly after appellant Presley, a black man, and another 
new member were elected from districts established under a consent 
decree, the terms of which were-precleared by the Attorney General. 
In No. 90-712, the Russell County Commission adopted a "Unit Sys­
tem," which abolished individual road districts and transferred responsi­
bility for all road operations to the county engineer, a commission ap­
pointee. Neither the commission's resolution nor implementmg state 
legislation was submitted for preclearance. Subsequent Utigation led 
to a consent decree, which was precleared by the Justice Department 
without any mention of the Unit System changes, and under the terms 
of which appellants Mack and Gosha were elected as Russell County s 
first black county commissioners in modern times. They, along with 
Presley, filed suit in the District Court, alleging, among other thmgs, 
that Etowah and Russell Counties had violated §5 by failing to obtain 
preclearance for, respectively, the Common Fund Resolution and the 
adoption of. the Unit System. A three-judge court convened pursuant 
to 28 U.S.C. §2284 held that neither matter was subject to §5 
preclearance. 

Held- Neither the Common Fund Resolution nor adoption of the Unit 
System-was a change "with respect to voting" covered by §6. 
Pp. 500-510. 

•̂ Together with No. 90-712, Mack et al. v. Russell County Commission 
et al , also on appeal from the same court. 
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(a) Allen v. SJote Bd. of Elections, 393 U. S. 544, and this Court's later 
decisions reveal a consistent requirement that changes subject to §5 
pertain only to voting. Without implying that the four typologies ex­
haust the statute's coverage, it can be-said that the cases fall within one 
of the following contexts: (1) changes in the manner of voting; (2) 
changes in candidacy requirements and qualifications; (3) changes in the 
composition of the electorate that may vote for candidates for a given 
office; and (4) changes affecting the creation or abolition of an elective 
ofiice. The first three categories involve changes in election proce­
dures, while all the examples within the fourth category might be 
termed substantive changes as to which offices are elective. But 
whether the changes are of procedure or substance, each has a direct 
relation to voting and the election prpcess. Pp. 500-503. 

(b) The Etowah County Commission's Common Fund Resolution was 
not subject to § 5's preclearance requirement. It is not a change within 
any of the categories recognized in Allen or the later cases; rather, it 
concerns only the internal operations of an elected body and the distri­
bution of power among officials and, thus, has no direct relation to, or 
impact on, voting. The view advanced by appellants and the United 
States—to the effect that any act diminishing or increasing a local offi­
cial's power would require preclearance—would work an unconstrained 
expansion of §5's coverage beyond the statutory language and congres­
sional intent by including innumerable enactments, such as budget 
m'easures, that alter the power and decisionmaking authority of elected 
officials but have nothing to do with voting, and fails to provide a work­
able standard for distinguishing between governmental decisions that 
involve voting and those that do not. Some standard is necessary, for 
in a real sense every decision taken by government implicates voting, 
yet no one would contend that Congress meant the Act to subject all 
or even most, government decisions in covered jurisdictions to federal 
supervision. Pp. 503-506. 

(c) The Russell County Commission's adoption of the Unit System and 
its concomitant transfer of operations to the county engineer do not 
constitute a change covered hy § 5. There is not even an arguable basis 
for saying that the Unit System's adoption fits within any of the first 
three categories of changes in voting rules that this Court has recog­
nized. As to the fourth category, the argument that the delegation of 
authority to an appointed official is similar to the replacement of an 
elected official with an appointed one and is therefore subject to §5 
under Bunton v. Patterson, decided with Allen, sxepra, ignores the 
rationale for the Bunton holding: The practice in question changed 
an elective office to an appointive one. Here, the citizens of Russell 
County may still vote for members of the county commission. The fact 
that those commissioners exercise less authority than they once did is a 
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routine matter of governmental ^^ministration that doê ^̂ ^̂ ^̂ ^ 

um tlnSs rise to the level of a de/octo replacement of an ekcted 
office with an appointive one, within the Bunton rnle ^^J^^^ 

fd) Although the construction placed upon the Act by the A"orney 
General s ordLrily entitled to considerable deference, this Court need 
S t def« to t r u s t e d States' interpretation that the changes at issue 
are covered by §5, since that section is unambiguous with respect to 
S whether it covers changes other than changesinrul̂ ^^ gov­

erning voting: It does not. See, Cheur̂ ^ ? J :^4 Pp 5^8-lo9. 
iZesowrces Defense Council, Im:., 467 U. S. 837, 84/ mi . rp. 

Affirmed. 

KENNEDY, J., delivered the opinion of the Court, in which R^JQ"'^ ' 
r T and O'CONNOR, SCAUA, SouTER, and THOMAS, JJ., joined. STE-
S i , t m e d T d S t i n g opinion, in which WHITE and BLACKMUN, JJ.. 
joined, post, p. 510. 

Edward Still argued the cause for appellants in both cases. 
With him on the briefs were Pamela Karlan, Lam Gmmer, 
Jarms U. Blacksher, and John C. Falkenberry _ 

Robert A. Long, Jr., argued the ^^^^^ J?^^, ^^L^jte 
States as amicus curiae urging reversal. With him on the 
brSf were SoJtcitor General Starr, Assistant Attorney Gen-
:lal Dunne, Deputy SoHcUor General Roberts, feputy As-
sistant Attorney General Clegg, and Z?amd K. Flynv^^ 

Paul M. Smith argued the cause for appellees in both 
cases With him on the brief for appellee Etowah County 
Commis^ n were George Howell (Jack) FJot/d and Mary 
Ann Ross Stackhx>use. Jam ŝ W. Webb mA Kevdnck E 
S f t med-a brief for appellee Russell County Commission.! 

JUSTICE KENNEDY delivered the opinion of the Court. 
In various Alabama counties voters elect members of 

county commissions whose principal function is to supervise 

^Julius L Chambers, Charles Stephen Ralston, and Dayrw, L. Cwn-
n ^ t m L ^ brief .for the NAACP Legal Defense and Educational 
Fund, Inc., as amicus cwrtae urging reversal. 
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and control the maintenance, repair, and construction of 
the county roads. See Ala. Code §§ 11-3-1, 11-3-10 (1975). 
The. consolidated appeals now before us concern certain 
changes in the decisionmaking authority of the elected mem­
bers on two different county commissions, and the question 
to be decided is whether these were changes "with respect 
to voting" within the meaning of §5 of the Voting Rights Act 
of 1965, 79 Stat. 439, as amended, 42 U. S. C. § 1973c. These 
cases have significance well beyond the two county commis­
sions; for the appellants, and the United States as amicus 
curiae, ask us to adopt a rule embracing the routine actions 
of state and local governments at all levels. We must inter­
pret the provisions of § 5, which require a jurisdiction cov­
ered by the Act to obtain either judicial or administrative 
preclearance before enforcing any. new "voting qualification 
or prerequisite to voting, or standard, practice, or procedure 
with respect to voting.'"^ 

•As set forth in 42 U. S. C. § 1973c, § 5 provides: 
"Whenever a State or political subdivision with' respect to which the 

prohibitions set forth in section 1973b(a) of this title based upon determi­
nations made under the first sentence of section 1973b(b) of this title are 
in effect shall enact or seek to administer any voting qualification or pre­
requisite to voting, or̂  standard, practice, or procedure with respect to 
voting different from that in force or effect on November 1,1964, or when­
ever a State or political subdivision with respect to which the prohibitions 
set forth in section 1973b(a) of this title based upon determinations made 
under the second sentence of section 1973b(b) of this title are in effect 
shall enact or seek to administer any voting qualification or prerequisite 
to voting, or standard, practice, or procedure with respect to voting differ­
ent from that in force or effect on November 1,1968, or whenever a State 
or political subdivision with respect to which the prohibitions set forth in 
section 1973b(a) of this title based upon determinations made under the 
third sentence of section 1973b(b) of this title are in effect shall enact or 
seek to administer any voting qualification or prerequisite to voting, or 
standard, practice, or procedure with respect to voting different from that 
in force or effect on November 1, 1972, such State or subdivision may 
institute an action in the United States District Court for the District of 
Columbia for a declaratory judgment that such qualification, prerequisite, 
standard, practice, or procedure does not have the purpose and will not 
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I 
To determine whether there have been changes with re­

spect to voting, we must compare the challenged practices 
with those in existence before they were adopted. Absent 
relevant intervening changes, the Act requires us to use 
practices in existence on November 1, 1964, as our standard 
of comparison. 

A 
We consider first the Etowah County Commission. On 

November 1, 1964, commission members were elected at 
large under a "residency district" system. The entire elec­
torate of Etowah County voted on candidates for each of 
the five seats. Four of the seats corresponded to the four 

have the effect of denying or abridging the right to vote on account of 
race or color, or in contravention of the guarantees set forth in section 
1973b(f)(2) of this title, and unless and until the court enters such judg­
ment no person shall be denied the right to vote for failure to comply with 
such qualification, prerequisite, standard, practice, or procedure: Provided, 
That such qualification, prerequisite, standard, practice, or procedure may 
be enforced without such proceeding if the qualification, prerequisite, 
standard, practice, or procedure has been submitted by the chief .legal 
officer or other appropriate official of such State or subdivision to the 
Attorney General and the Attorney General has not interposed an objec­
tion within sixty days after such submission, or upon good cause shown, 
to facilitate an expedited approval vidthin sixty days after such submission, 
the Attorney General has affirmatively indicated that such objection will 
not be made. Neither an affirmative indication by the Attorney General 
that no objection will be made, nor the Attorney General's failure to ob­
ject, nor a declaratory judgment entered under this section shall bar a 
subsequent action to enjoin enforcement of such qualification, prerequisite, 
standard, practice, or procedure. In the event the Attorney (Seneral af­
firmatively indicates that no objection will be made within the sixty-day 
period following receipt 6f a submission, the Attorney General may re­
serve the right to reexamine the submission if additional information 
comes to his attention during the remainder of the sixty-day period which 
would otherwise require objection in accordance with this section. Any 
action under this section shall be heard and determined by a court of three 
judges in accordance with the provisions of section 2284 of title 28 and any 
appeal shall lie to the Supreme Court." 
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residency districts of the county. Candidates were required 
to reside in the appropriate district. The fifth member, 
the chairman, was not subject to a district residency re­
quirement, though residency in the county itself was a 
requirement. 

Each of the four residency districts functioned as a road 
district. The commissioner residing in the district exercised 
control over a road shop, equipment, and road crew for that 
district. It was the practice of the commission to vote as a 
collective body on the division of funds among the road dis­
tricts, but once funds were divided each commissioner exer­
cised individual control over spending priorities within his 
district. The chairman was responsible for overseeing the 
solid waste authority, preparing the budget, and managing 
the courthouse building and grounds. 

Under a consent decree issued in 1986, see Dillard v. Cren­
shaw County, Civ. Action No. 85-T-1332-N (MD Ala., Nov. 
12,1986), the commission is being restructured, so that after 
a transition period there will be a six-member commission, 
with each of the members elected by the voters of a different 
district. The changes required by the consent decree were 
precleared by the Attorney General. For present purposes, 
it suffices to say that when this litigation began the commis­
sion consisted of four holdover members who had been on 
the commission before the entry of the consent decree and 
two new members elected from new districts. Commis­
sioner Williams, who is white, was elected from new district 
6, and Commissioner Presley, who is black, was elected from 
new district 5. Presley is the principal appellant in the 
Etowah Coimty case. His complaint relates not to the elec­
tions but to actions taken by the four holdover members 
when he and Williams first took office. 

On August 25, 1987, the commission passed, the "Road 
Supervision Resolution." It provided that each holdover 
commissioner would continue to control the workers and 
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operations assigned to his respective road shop, which, it 
must be remembered, accounted for all the road shops the 
county had. It also gave the four holdovers joint responsi­
bility for overseeing the repair, maintenance, and improve­
ment of all the roads of Etowah County in order to pick up 
the roads in the districts where the new commissioners re­
sided. The new commissioners, now foreclosed from exer­
cising any authority over roads, were given other functions 
under the resolution. Presley was to oversee maintenance 
of the county courthouse and Williams the operation of the 
engineering department. The Road Supervision Resolution 
was passed by a 4-to-2 margin, with the two new commis­
sioners dissenting. 

The same day the Road Supervision Resolution was 
passed, the commission passed a second, the so-called "Com­
mon Fund Resolution." It provides in part that 

"all monies earmarked and budgeted for repair, mainte­
nance and improvement of the streets, roads and public 
ways of Etowah County [shall] be placed and maintained 
in common accounts, [shall] not be allocated, budgeted 
or designated for use in districts, and [shall] be used 
county-wide in accordance with need, for the repair, 
maintenance and improvement of all streets, roads and 
public ways in Etowah County which are under the ju­
risdiction of the Etowah County Commission." App. to 
Juris. Statement in No. 90-711, p. 49a. 

"This had the effect of altering the prior practice of allowing 
each commissioner full authority to determine how to spend 
the funds allocated to his own district. The Etowah County 
Commission did not seek judicial or administrative preclear­
ance of either the Road Supervision Resolution or the Com­
mon Fund Resolution. The District Court held that the 
Road Supervision Resolution was. subject to preclearance but 
that the Common Fund Resolution was not. No appeal was 
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taken from the first ruling, so only the Common Fund Reso­
lution is before us in the Etowah County case. 

m 

B 

We turn next to the background of the Russell County 
Commission. On November 1, 1964, it had three commis­
sioners. Like the members of the Etowah County Commis­
sion before the consent decree change, Russell County Com­
missioners were elected at large by the entire electorate, 
subject to a requirement that a candidate for commissioner 
reside in the district corresponding to the seat he or she 
sought. A 1972 federal court order, see Anthony v. Russell 
County, No. 961-E (MD Ala., Nov. 21, 1972), required that 
the commission be expanded to include five members. The 
two new members were both elected at large from one newly 
created residency district for Phenix City, the largest city in 
Russell County. Following the implementation of the court 
order, each of the three, rural commissioners had individual 
authority over his own road shop, road crew, and equipment. 
The three rural commissioners also had individual authority 
for road and bridge repair and construction within their sep­
arate residency districts. Although funding for new con­
struction and major repair projects was subject to a vote by 
the entire commission, individual commissioners could au­
thorize expenditures for routine repair and maintenance 
work as well as routine purchase orders without seeking ap­
proval from the entire commission. 

Following the indictment of one commissioner on charges 
of corruption in Russell County road operations, in May 1979 
the commission passed a resolution delegating control over 
road construction, maintenance, personnel, and inventory to 
the county engineer, an official appointed by the entire com­
mission and responsible to it. "The engineer's previous du­
ties had been limited to engineering and surveying services 
for the separate road shops and running a small crew de­
voted to pothole repair. Although the May 1979 resolution 
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may have sufficed for the necessary delegation of authority 
to the county engineer, compare Ala. Code § 23-1-80 (1975) 
with Ala. Code §11-6-3 (1975), the commission also re­
quested the state legislature to pass implementing legisla­
tion The Alabama Legislature did so on July 30, 1979, 
when it enacted Act No. 79-652, 1979 Ala. Acts 1132. It 
provides in pertinent part: 

"Section 1. All functions, duties and responsibilities 
for the construction, maintenance and repair of public 
roads, highways, bridges and ferries in Russell County 
are hereby vested in the county engineer, who shall, in­
sofar as possible, construct and maintain such roads, 
highways, bridges and ferries on the basis of the county 
as a whole or as a unit, without regard to district or 
beat lines." 

The parties refer to abolition of the individual road districts 
and transfer of responsibility for all road operations to the 
county engineer as the adoption of a "Unit System." Nei­
ther the resolution nor the statute which authorized the Unit 
System was submitted for preclearance under §5. 

Litigation involving the Russell County Commission led 
to a 1985 consent decree, see Sumbry v. Russell County, 
No. 84-T-1386-E (MD Ala., Mar. 17,1985), that enlarged the 
commission to seven members and replaced the at-large elec­
tion system with elections on a district-by-district basis. 
Without any mention of the Unit System changes, the con­
sent decree was precleared by the Department of Justice 
under §5. Following its implementation, appellants Mack 
and Gosha were elected in 1986. They are Russell County's 
first black county commissioners in modern times. 

In May 1989, appellants in both cases now before us filed 
a single complaint in the District Court for the Middle 
District of Alabama, alleging racial discrimination in the 
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operation of the Etowah and Russell County Commissions in 
violation of prior court orders, the Constitution, Title VI of 
the Civil Rights Act of 1964, 42 U.S.C. §2000d, and §2 
of the Voting Rights Act, 42 U. S. C. § 1973. In a series 
of amended complaints, appellants added claims under §5. 
The § 5 claims alleged that Etowah County had violated the 
Act by failing to obtain preclearance of the 1987 Road Su­
pervision and Clommon Fund Resolutions, and that Russell 
County had failed to preclear the 1979 change to the Unit 
System. Pursuant to 28 U. S. C. §2284, a three-judge Dis­
trict Court was convened to hear appellants' § 5 claims. The 
other claims still pend in the District Court. 

With respect to the issues now before us, a majority of the 
District Court held that neither the Common Fund Resolu­
tion of the Etovirah Coimty Commission nor the adoption of 
the Unit System in Russell County was subject to §5 pre­
clearance. The court held that changes in the responsibil­
ities of elected officials are subject to preclearance when they 
"effect a significant relative change in the powers exercised 
by governmental officials elected by, or responsible to, sub­
stantially different constituencies of voters." App. to Juris. 
Statement in No. 90-711, pp. 13a-14a. Applying its test, the 
court found that the Common Fund Resolution in Etowah 
County did not effect a significant change and adoption of 
the Unit System in Russell County did not transfer authority 
among officials responsible to different constituencies. We 
noted probable jurisdiction. 500 U. S. 914 (1991). We af­
firm the District Court but adopt a different interpretation 
of § 5 as the rationale for our decision. 

I I 

We first considered the Voting Rights Act in South Caro­
lina V. Katzenbach, 383 U. S. 301 (1966). Although we ac­
knowledged that suspension of new voting regulations pend­
ing preclearance was an extraordinary departure from the 
traditional course of relations between the States and the 
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Federal Government, id., at 334, we held it constitutional as 
a permitted congressional response to the unremitting at­
tempts by some state and local officials to frustrate their 
citizens' equal enjoyment of the right to vote. See id., at 
308-315. 

After South Carolina v. Katzenbach upheld the Voting 
Rights Act against a constitutional challenge, it was not until 
we heard Allen v. State Bd. of Elections, 393 U. S. 544 (1969), 
that we were called upon to decide whether particular 
changes were covered by §5. There we rejected a narrow 
construction, one which would have limited § 5 to state rules 
prescribing who may register to vote. We held that the sec­
tion applies also to state rules relating to the qualifications 
of candidates and to state decisions as to which offices shall 
be elective. Id., at 564-565. We observed that "[t]he Vot­
ing Rights Act was aimed at the subtle, as well as the obvi­
ous, state regulations which have the effect of denying citi­
zens their right to vote because of their race." Id., at 565. 
Our decision, and its rationale, have proved sound, and we 
adhere to both. 

In giving a broad construction to § 5 in Allen, we noted 
that "Congress intended to reach any state enactment which 
altered the election law of a covered State in even a minor 
way." Id., at 566. Relying on this language and its applica­
tion in later cases, appellants and the United States now 
argue that because there is no de minimis exception to § 5, 
the changes at issue here must "be subject to preclearance. 
E. g., Brief for United States as Amicus Curiae 21-22. This 
argument, however, assumes the answer to the'principal 
question in the case:, whether the changes at issue are 
changes in voting, or as we phrased it in Allen, "election 
law." 

We agree that all changes in voting must be precleared 
and with Allen's, holding that the scope of §5 is, expansive 
within its sphere of operation. That sphere comprehends 
all changes to rules governing voting, changes effected 
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through any of the mechanisms described in the statute. 
Those mechanisms are any "qualification or prerequisite" 
or any "standard, practice, or procedure with respect to 
voting." 

The principle that §5 covers voting changes over a wide 
range is well illustrated by the separate cases we considered 
in the single opinion for the Court in Allen. Allen involved 
four cases. The eponymous Allen v. State Bd. of Elections 
concerned a change in the procedures for the casting of 
write-in ballots. 393 U. S., at 570-571. In Whitley v. Wil­
liams, there were changes in the requirements for independ­
ent candidates running in general elections. Id., at 551. 
The challenged procedure in Fairley v. Patterson resulted in 
a change from single-district voting to at-large voting. Id., 
at 550. The remaining case, Bunton v. Patterson, involved 
a statute which provided that officials who in previous years 
had been elected would be appointed. Id., at 550-551. We 
held that the changes in each of th^ four fasps wf>ye-a<werftH 
by §5. 

Our cases since Allen reveal a consistent requirement that 
changes subject to § 5 pertain only to voting. Without im-
plying that the four typologies exhaust the statute's cover­
age, we can say these later cases fall within one of the four 
factual contexts presented in the Allen cases. First, we 
have held that § 5 applies to cases like Allen v. State Bd. of 
Elections itself, in which the changes involved the manner 
of voting. See Perkins v. Matthews, 400 U. S. 379,387 (1971) 
(location of polling places). Second, we have held that § 5 
applies to cases like Whitley v. Williams, which involve 
candidacy requirements and qualifications. See NAACP 
V. Hampton County Election Comm'n, 470 U. S. 166 (1985) 
(change in filing deadline); Hadnott v. Amos, 394 U. S. 358 
(1969) (same); Dougherty County Bd. of Ed. v. White, 439 
U. S. 32 (1978) (rule requiring board of education members 
to take vmpaid leave of absence while campaigning for office). 
Third, we have applied § 5 to cases like Fairley v. Patterson, 
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which concerned changes in the composition of the electorate 
that may vote for candidates for a given office. See Perkins 
v. Matthews, 400 U. S., at 394 (change from ward to at-large 
elections); id., at 388 (boundary lines of voting districts); 
City of Richmond v. United States, 422 U. S. 358 (1975) 
(same). Fourth, we have made clear that §5 applies to 
changes, like the one in Bunton y. Patterson, affecting the 
creation or abolition of an elective office. See McCain v. 
Lybrand, 465 U. S. 236 (1984) (appointed officials replaced by 
elected officials); Lockhart v. United States, 460 U. S. 125 
(1983) (increase in number of city councilors). 

The first three categories involve changes in election pro­
cedures, while all the examples within the fourth category 
might be termed substantive changes as to which offices are 
elective. But whether the changes are of procedure or sub­
stance, each has a direct relation to voting and the election 
process. 

I l l 
A comparison of the changes at issue here with those in 

our prior decisions demonstrates that the present cases do 
not involve changes covered by the Act. 

The Etowah County Commission's Common Fund Resolu­
tion is not a change within any of the categories recognized 
in Allen or our later cases. It has no connection to voting 
procedures: It does not affect the manner of holding elec­
tions, it alters or imposes no candidacy qualifications or re-

. quirements, and it leaves undisturbed the composition of the 
electorate. It also has no bearing on the substance of voting 
power, for it does not increase or diminish the number of 
officials for whom the electorate may vote. Rather, the 
Common Fund Resolution concerns the internal operations 
of an elected body. • . 

Appellants argue that the Common Fund Resolution is a 
covered, change because after its enactment each commis-
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sioner has less individual power than before the resolution. 
A citizen casting a ballot for a commissioner today votes for 
an individual with less authority than before the resolution, 
and so, it is said, the value of the vote has been diminished. 

Were we to accept appellants' proffered reading of §5, we 
would work an unconstrained expansion of its coverage. In­
numerable state and local enactments having nothing to do 
with voting affect the power of elected officials. When a 
state or local body adopts a new governmental program or 
modifies an existing one it will often be the case that it 
changes the powers of elected officials. So too, when a state 
or local body alters its internal operating procedures, for ex­
ample, by modifying its subcommittee assignment system, it 
"implicate[s] an.elected offidal's decisionmaking authority." 
Brief for United States as Amicus Curiae 17-18 (emphasis 
in original). 

Appellants and the United States fail to provide a work­
able standard for distinguishing between changes in rules 
governing voting and changes in the routine organization 
and functioning of government. Some standard is neces­
sary, for in a real sense every decision taken by government 
implicates voting. This is but the felicitous consequence of 
democracy, in which power derives from the people. Yet no 
one would contend that when Congress enacted the Voting 
Rights Act it meant to subject all or even most decisions of 
government in covered jurisdictions to federal supervision. 
Rather, the Act by its terms covers any "voting qualification 
or prerequisite to voting, or standard, practice, or procedure 
with respect to voting." 42 U. S. C. § 1973c. A faithful ef­
fort to implement the design of the statute must begin by 
drawing lines between those governmental decisions that in­
volve voting and those that do not. 

A simple example shows the inadequacy of the line prof­
fered by appellants and the United States. Under appel­
lants' view, every time a covered jurisdiction passed a budget 
that differed from the previous year's budget it would be 
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required to obtain preclearance. The amount of funds avail­
able to an elected official has a profound effect on the power 
exercised. A vote for an ill-funded official is less valuable 
than a vote for a well-funded one. 

No doubt in recognition of the unacceptable consequences 
of their views, appellants take the position that while "some 
budget changes may affect the right to vote and, under par­
ticular circumstances, would be subject to preclearance," 
most budget changes would not. Postargument Letter from 
Counsel for Appellants, Nov. 13, 1991 (available in Clerk of. 
Court's case file). Under their interpretation of §5, how­
ever, appellants fail to give any workable standard to deter­
mine when preclearance is required.. And were we to ac­
knowledge that a budget adjustment is a voting change in 
even some instances, the likely consequence is that every 
budget change would be covered, for it is well settled that 
every voting change with a "potential for discrimination" 
must be precleared. Dougherty County Bd. of Ed. v. White, 
439 U. S., at 42. ' T • 

Confronting this difficulty, at oral argument the United 
States suggested that we draw an arbitrary line distinguish­
ing between budget changes and other changes, Tr. of Oral 
Arg. 21-23. There is no principled basis for the distinction, 
and it would be a marked departure from the statutory cate­
gory of voting. If a diminution or increase in an elected 
official's powers is a change with respect to voting, then 
whether it is accomplished through an enactment or a budget 
shift should not matter. Even if we were, willing to draw an 
unprincipled line excluding budgetary changes but not other 
changes in an elected official's decisionmaking authority, the 
result would expand the coverage of § 5 well beyond the stat­
utory language and the intention of Congress. 

Under the view advanced by appellants and the United 
States, every time a state legislature acts to diminish or in­
crease the power of local officials, preclearance would be re­
quired: Governmental action decreasing the power of local 



506 PRESLEY v. ETOWAH COUNTY COMM'N 

Opinion of the Court 

officials could carry with it a potential for discrimination 
against those who represent racial minorities at the local 
level. At the same time, increasing the power of local offi­
cials will entail a relative decrease in the power of state offi­
cials, and that too could carry with it a potential for discrimi­
nation against state officials who represent racial minorities 
at the state level. The all but limitless minor changes in the 
allocation of power among officials and the constant adjust­
ments required for the efficient governance of every covered 
State illustrate the necessity for us to formulate workable 
rules to confine the coverage of §5 to its legitimate sphere: 
voting. 

Changes which affect only the distribution of power among 
officials are not subject to §5 because such changes have no 
direct relation to, or impact on, voting. The Etowah County 
Commission's Common Fund Resolution was not subject to 
the preclearance requirement. 

B 

We next consider Russell County's adoption of the Unit 
System and its concomitant transfer of operations to the 
county engineer. Of the four categories of changes in rules 
governing voting we have recognized to date, there is not 
even an arguable basis for saying that adoption of the Unit 
System fits within any of the first three. As. to the fourth 
category, it might be argued that the delegation of authority 
to an appointed official is similar to the replacement of an 
elected official with an appointed one, the change we held 
subject to § 5 in Bunton v. Patterson. This approach, how­
ever, would ignore the rationale for our holding: "[A]fter the 
change, [the citizen] is prohibited from electing an officer 
formerly subject to the approval of the voters." Allen, 393 
U. S., at 569-570. In short, the change in Bunton v. Patter­
son involved a rule governing voting not because it effected 
a change in the relative authority of various governmental 
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Officials, but because it changed an elective office to an ap-

'^ThfchTnge in Russell County does not prohibit voters 
"from electing an officer formerly subject to theM ap-
- X - V ^ e n , supra, at 570. Both before and after the 
chance the citizens of Russell County were able to vote for 
hrmembers of the Russell County Commission. To be 
sure X r the 1979 resolution each commissioner exercised 
ess d?ect -ithority over road operations, that authonty 
havine been delegated to an official answerable to the 
ImmLion But Is we concluded with respect to Etowah 
CountyTe fact that an enactment alters an elected officiaFs 
powers does not in itself render the enactment a rule govern-

"iTs ' l loutine part of governmental 
pointive positions to be created or elimmated and for to 
nowers to be altered. Each time this occurs the relative 
barance of authority is altered in some way ITje makmg or 
unmaking of an appointive post often will result m the ero-
sfoTc^ a L tLn of the powers of some official responsible o 
he electorate, but it does not follow that t " ^ ^ ^ ^ ^ 
covered by §5. By requiring preclearance of changes with 
elp ct to^oting. Congress did not mean to subject such 

routine matters of governance to federal supervision Were 
S e otherwise,Uher state nor local govê ^̂ ^̂ ^̂ ^ 

exercise power in a responsible manner within a federal 

'^ThTDistrict Court, wrestling with the problem we now 
face and recognizing the need to draw principled lines, held 
that Russell County's adoption of the Unit System is not 
alovered change because it did not transfer POwer among 
officials aiiswerable to different constituencies Even upon 
fe assumption (the assumption we reject in til. ^̂^̂^̂^̂^ 
some transfers of power among government officials could be 
changes with respect to voting as that term is used in the 
Act, we disagree with the District Court's test. The ques 
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tion whether power is shifted among officials answerable to 
the same or different constituencies is quite distinct jfrom 
the question whether the power voters exercise over elected 
officials is affected. Intraconstituency changes may have a 
large indirect effect on the voters while interconstituency 
changes may have a small indirect effect, but in neither case 
is the effect a change in voting for purposes of the Act. The 
test adopted by the District Court does not provide the 
workable rule we seek. In any event, because it proceeds 
from the faulty premise that reallocations of authority within 
government can constitute voting changes, we cannot accept 
its approach. 

We need not consider here whether an otherwise un­
covered enactment of a jurisdiction subject to the Voting 
Rights Act might under some circumstances rise to the level 
of a de facto replacement of an elective office with an ap­
pointive one, within the rule of Bunton v. Patterson. For 
present purposes it suffices to note that the Russell County 
Commission retains substantial authority, including the 
power to appoint the county engineer and to set his or her 
budget. The change at issue in Russell County is not a cov­
ered change. 

IV 
The United States urges that despite our understanding 

of the language of § 5, we should defer to its administrative 
construction of the provision. We have recognized that "the 
construction placed upon the [Voting Rights] Act by the 
Attorney General... is entitled to considerable deference." 
NAACP V. Hampton County Election Comm'n, 470 U. S., 
at 178-179. See also United States v. Sheffield Bd. of 

. Comm'rs, 435 U. S. 110,131 (1978). But the principle has its 
limits. Deference does not mean acquiescence. As in other 
contexts in which we defer to an administrative interpreta­
tion of a statute, we do so only if Congress has not expressed 
its intent with respect to the question, and then only if the 
administrative interpretation is reasonable. See, e. g., Chev-

•Wi': \ p. 
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nn U. S A Inc. V. Natural Resources Defense Council, Inc., 
I l l U's' 837,842-844 (1984). Because the first of these con­
ditions is not satisfied in the cases before us we do not defer 
to the Attorney General's interpretation of the Act. 

We do not believe that in its use of the phrase "votmg 
qualification or prerequisite to ^P îng. °7tanda^^^ 
or procedure with respect to votmg," 42 U. S. C. § 197dc, tne 
statute is ambiguous as to the question whether § 5 extends 
bevond changes in rules governing voting. To be sure, 
reasonable minds may differ as to whether some particular 
changes in the law of a covered jurisdiction should be classi­
fied as changes in rules governing voting. In that sense §5 
leaves a gap for interpretation to fill. See Chevron, supra, 
at 843 When the Attorney General makes a reasonable ar­
gument that a contested change should be classified as a 
change in a rule governing voting, we can defer to that judg­
ment But § 5 is unambiguous with respect to the question 
whether it covers changes other than changes m rules gov­
erning voting: It does not. The administrative position in 
the present cases is not entitled to deference, for it suggests 
the contrary. The United States argues that the changes 
are covered by §5 because they implicate the decisionmak­
ing authority of elected officials, even though they are not 
changes in rules governing voting. This argument does not 
meet the express requirement of the statute. 

Nothing we say implies that the conduct at issue in these 
cases is not actionable under a different remedial scheme. 
The Voting Rights Act is not an all-purpose antidiscrimina­
tion statute. The fact that the intrusive mechanisms of the 
Act do not apply to other forms of pernicious discrimmation 
does not undermine its utility in combating the specific evils 
it was designed to address. 

Our prior cases hold, and we reaffirm today, that every 
change in rules governing voting must be precleared. The 
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We ucderstand that Chapte: 720 (1996) eon,ain1 prcviaiona, 
1.nc:ludin;- but not nec11aarily l!:iit1d" to Sec:~ icn• •, S, 7, 9, :u, 
and 15, that ra1ult ift ihe ~ ~ repl&ceme~~ of eh• •l•c~ec 
ccxt1t\llli~y •chool di•trict boa~QI vi~h &ppointed ancieie• tor ~h• 
~o~ Yark City aoa~d of lducatiOft 1ft Braax, J::J.n;e •nd N~• ~ork 
coun~i••· Kev York. s~eh rt~l&Ctltalta are voti~g changes. S•• 
Allga v. ,Uu1 l9itd gf Zl1;c1on1, .U'3 U.S. S•' (1969) , PtC:lllX 
v. 1cow1h, CpuntY c0mm111;gp, 502 o.s. 4t1 t1992), I15'' v. ~ised 
sc1tc1, eee '·!~pp. 20 t~.~.c. ittt>. 

o~r r•cord• f ai: co ehcv ~h•~ !h••• c~~s af factina vet1&; 
have been su.bntitted to the United Staeea Diltr1ci: COUrt tgr ~r.e 
t:iat.rict ct col\1.B1a for judic:1&l r•vi.ew or to the Atecmey 
Gene~al for &d:fti•11tra~tve ~•YilW •1·rt~1red by !8C:C1on 'Of ~~· 
Vo~1r.; ~igbt• ~ct, i2 ~.S.C. t9,3c, altho~iB a n\Mllbe~ of YC~ir.f 
ch&a$•• •ft•e~•d by Chapcer 720 (1995) ware •W:::ml1tted for 
administrative rev1•• en T&brua.ry 10. 1''' <our Pile Ne. ,.,_ 
04'itl. it ia cece•aazy th.at. e~•c• ~ubmitt1c1 cbmlges either b• 
brouqh~ befoz-e the Diltric:: c:ourc for' c?la ci1c.r1ct oi: Col:\lnDU gr 
1\l.blUt~•' to t~• At~omay Genc:i-t&l fg~ a de~~&~to12 ~b•._ th•1' 
do not h&v• t.U PUZl'Ole and will :\Ot hav• ~ba •!!•~ of 
di1eri?ftinatin; cm account ot raca, eolor, or membexehio 1~ a 
lanquage minority ;reup. Cwnq9a which affect vocin; art lli•lly 
ur.eDforcea.bl• V1thcut SectiCD s preclearan~e. ~Jnr5 v. a.;1mcr, 
500 u. s. '4' · Cl.JJlJ 1 Prac•durea fol: tbe Admini•c.rca~iai ef sec:tS.oll 
5 (28 c.r.a. 11.10>. 

• 
· Tbt COrJ'Oration eo\Ul1ll'• office ha• indicated that at l1&1t 

acme o! th.a provi11o=ia t.hat afflQ~ vot.ing tha~ nav1 no~ baen 
a~itted for S•c~1on 5 rav1aw cook elCe~ ian:.ecU.ately •!cer 
Chapter '20 ~•~•m• final1 we uc::ter•~uad, ~ihe.Z'11\oS•· ~ha~ th• 
c•&y i• pr•parinv ~O i~ll~BD~ ~h••• chafto••· tft ~~ior , 
diac~a11cn1. an4 correapandcnce bat...,.en our otf1~• &n4 coun1e. for 
the c1ty an4.city 1chool di1t~ie:. we ha .. in41ca~ed that 
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. a • 
pi.·•cl.•&J:U&c:~ w:u:le~ Seo~ion ! "u•t be ol:aba,necl prio:r ta 
l"'Pl•~•Aticg ~h""'1•• •ffectiMV ¥0tin9 and ~~-~ unl••• a 
d•claratory j~d.ginen~ ii receiv~d f:g~ th• ~n~t•d States D!1t~ic: 
courc f o~ c~ Dl•tr!ct 0 : CQl¥ebia or th• A~corney Oer.era1 
inte~oee• no oojec:ca.on cc ~:i• propoeed cl'lange.1, U~•r •r• 1.e;a11·1 
wien~orc:eable. 

t( ~~• pz;agoe•d cn1ngee er• r.oY b1iA9 implem•nced -~thou~ 
Sec~ion 5 pro~l•&r&:1~•. chair 1?1Ploment•~ion i• in v101aetoa ot 
Section s. Aocordin;!y, co ~n•bl• u• ~o meec o~r r••pon11b1l1ey 
to enforce the Vo~lJ::lg A!ghtl A~;. plea•• Lrdorm us within c~• 
•••~ =! tai.• letter whether ch• propo••' oh&a9••.are being 
i~p1•~•nt•d and !! so. w~athar th•Y will be tubmitted to c~e 
A:corney C4neral !c~ admini•t~acive review or a d•claraco!!"y 
j~dgrn1J1t will be aCNght !~on che Di1triet Court tor tA• 01etr1cc 
of ColWDbi&. Ir YO\I have aAy que1t1on1, yo~ •ho~~4 call Colleen 
Jll:~•·O~"' ~213,-&t•-ztlll of c~r 1ca~e · Jl•!•r to >'ilG No•. 97• "•s1 and ~'7.C,41 :l.n any r••poru•• co th1~ :.etter aa tha= your 
corr~1pondenc• vill be channelod proper•Y· 
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Ac~l~9.A1•i1taut A~torncy OCAera1 
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