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A new test for establishment clause cases would help ease current confusion 

BY MICHAEL W. McCONNELL 

The U.S. Supreme Court soon 
will hear arguments in City of 
Boerne u. Flores that will determine 
what legal standard applies to 
claims of burdens on the free exer­
cise of religion under the First 
Amendment to the Constitution. 

For a time, the constitutional 
standard limited free exercise claims 
to laws specifically targeting reli­
gious activity. In 1993, however, the 
Religious Freedom Resto­
ration Act became law, 
creating a statutory right 
to challenge any govern­
mental action that bur­
dens the exercise of reli­
gion and forcing govern­
ment to show it has a com­
pelling justification for a 
challenged restriction. 

The question in Flo­
res (No. 95-2074, being 
argued Feb. 19), concern­
ing whether a historic 
preservation ordinance 
can be used to block a 
church expansion project, 
is whether the act is con­
stitutional. 

If it is upheld, the 
exercise of religion will ·~· 

tral to protecting religious liberty 
than the free exercise clause. It is the 
constitutional provision principally 
implicated in such issues as school 
prayer, aid to parochial schools and 
public displays for religious holidays. 

In a 1971 decision in Lemon u. 
Kurtzman, 403 U.S. 602, written by 
then-Chief Justice Warren E. Burg­
er, the Court announced a three- . 
part test for determining whether a 
law or governmental practice vio­
lates the establishment clause: 

receive the same high de- L~::2!!!i~if!!!li~ 

The "secular purpose" require­
ment of the Lemon test has been 
taken by some courts to mean that 
legislation inspired by religious con­
viction is constitutionally forbidden 
-leading to such spectacles as the 
surveillance of Rep. Henry J. Hyde, 
R-Ill., attending mass to prove that 
the legislative amendment bearing 
his name (passed in the mid-1970s 
to eliminate public funding of abor­
tions) is religiously motivated. 

Since many Americans take 
their bearings from 
religious values on 
issues of justice and 
the common good 
(from welfare poli­
cy to defense poli­
cy to family law), 
courts would be 
busy indeed if this 
interpretation were 
rigorously enforced. 

gree of protection accord- The Court ruled on state funding for parochial school teachers in 1971. 

Perhaps more 
important, the sec­
ular purpose re­
quirement some­
times has been in­
terpreted to mean 
that government 
efforts to facilitate 
or accommodate re­
ligious freedom are 
constitutionally il~ 
legitimate. 

ed other important consti­
tutional rights. Ifit is not upheld, the 
exercise of religion will be protected 
only in the relatively rare instances 
in which government has deliber­
ately singled out a religious prac­
tice for prohibition or persecution. 

But while that issue presum­
ably will be resolved before the 
summer recess, the Court will leave 
unresolved the equally important 
question of what legal standard ap­
plies to the other First Amendment 
provision relating to religion. 

The establishment clause pro­
vides that "Congress shall make no 
law respecting the establishment of 
religion." This clause is no less cen-

Michael W. McConnell is a pro­
fessor at the University of Utah Col­
lege of Law in Salt Lake City. He has 
briefed or argued a number of estab­
lishment clause cases before the U.S. 
Supreme Court. 
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1) Does it have a secular pur­
pose? 

2) Does it have a "primary ef­
fect" of either "advancing or inhibit­
ing" religion? 

3) Does it entail an "excessive 
entanglement" between govern­
ment and religion? 

If a law or practice violates any 
one of these three criteria, it is 
deemed unconstitutional. 

The Perils of Ambiguity 
But the problems with the test 

are numerous. Each part of the 
Lemon test is deeply ambiguous, 
and each-if taken literally-would 
produce highly unattractive results. 
Consequently, the lower federal 
courts and state courts have given 
the test widely different and seem­
ingly contradictory interpretations, 
and they often ignore it altogether 
to avoid undesirable results. 

The challenger 
in Flores, for example, contends that 
the Religious Freedom Restoration 
Act lacks a secular purpose because 
its only goal is to accommodate reli­
gious practice. On this theory, the 
free exercise clause itself violates 
the establishment clause. 

The problem with the "effects" 
part of the Lemon test is that it fails 
to specify a baseline for comparison. 

If a government program ex­
tends benefits to a wide spectrum of 
private groups, secular as well as 
religious, does this "advance" reli­
gion? The answer, according to the 
courts, is sometimes "yes," some­
times "no." 

When yes, the effect is to ex­
clude religious people from benefits 
available to others-to produce dis­
crimination against religion, not 
protection for religious freedom. 

In one recent case, a public 
radio station was denied funding 
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On the Doclcet 
Cases being argued before the 

U.S. Supreme Court this term in­
clude: 

• Clinton v. Jones, No. 95-
°I853 (argued Jan. 13). 

Key issue: Does a court order 
requiring a sitting president to de­
fend a civil lawsuit alleging mis­
conduct before he was in office vio­
late the doctrine of separation of 
powers? 

Facts: In 1994, Paula Corbin 
Jones sued President Clinton, al­
leging that he sexually harassed 
her in 1991, when he was governor 
of Arkansas and she was a state 
employee. While denying the alle­
gations, Clinton has sought to post­
pone the litigation until after he 
leaves office. 

Prior holding: A U.S. District 
Court judge postponed the litiga­
tion but ordered discovery, includ­
ing Clinton's deposition, to proceed. 

The 8th U.S. Circuit Court of 
Appeals based in St. Louis re­
versed, in effect ordering the case to 
proceed toward trial even if Clinton 
is in office. 
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The Supreme Court stayed 
that ruling pending its decision in 
the case. 

• Layer v. Department of 
Justice, No. 95-2024 (argument 
date to be determined). 

Key issue: Can a federal court 
submit a voting redistricting case 
to mediation, and approve the me­
diated result, without a finding 
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that the challenged district was un­
constitutional? 

Facts: A federal and state 
legislative redistricting plan devel­
oped by Florida officials in 1992 
was never implemented after the 
U.S. Department of Justice denied 
the necessary federal pre-approval 
under Section 5 of the Voting 
Rights Act. 

In the wake of the impasse, 
the Florida Supreme Court adopt­
ed a redistricting plan that created 
state Senate District 21, whose vot­
ing-age population was 45 percent 
black. 

In 1994, District 21 was chal­
lenged in a federal lawsuit alleging 
that race was the overriding motive 
in its creation. 

Prior holding: Without an 
admission of liability by Florida 
and without holding a hearing on 
liability, the District Court sub­
mitted the case to mediation, 
which resulted in a redrawn Dis­
trict 21 with a black voting-age 
population of some 36 percent. A 
U.S. District Court approved the 
redrawn district. 

-L. Anita Richardson 
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because it broadcast a weekly one­
hour church service; in another 
case, a blind man was denied voca­
tional benefits because he chose to 
study for the ministry; in yet anoth­
.er, an educational choice plan was 
restricted to secular private schools. 

In all these cases, a strong ar­
gument can be made that the exclu­
sion of religion violates the free 
speech clause or the free exercise 
clause. Lemon thus creates a con­
flict between the various provisions 
of the First Amendment. 

The "entanglement" part of the 
Lemon test is the most mysterious. 
Generally, it means that, when the 
government and a religious institu­
tion interact to assure that benefits 
are used for their proper purposes, 
the relationship is "entangling." But 
since every religious institution nec­
essarily has numerous contacts with 
government, there is no way to tell 
whether the entanglement is exces­
sive. The cases are all over the map. 

Looking to the Court for Reller 
The result of these three am­

biguous principles is a jurisprudence 
of confusion and inconsistency-with 
a heavy dose of hostility to religion 
thrown in. 

For example, the Court has 
held that religious colleges may re­
ceive general purpose government 
grants, but religious high schools 
may not; that government may sub­
sidize bus transportation to reli­
gious schools but not bus rides for 
their students on field trips; that 
government may pay for books but 
not maps or film projectors; that it 
may reimburse schools for the cost 
of state-mandated standardized tests 
but not state-mandated safety main­
tenance; and that it may pay for di­
agnostic, but not therapeutic, ser­
vices to students at religious schools. 

Constitutional historian Leo­
nard Levy of Southern Oregon State 
College in Ashland has commented 
that the Court "managed to unite 
those who stand at polar opposites 
on the results that the Court reach­
es." He notes that "a strict separa­
tionist and a zealous accommoda­
tionist are likely to agree that the 
Supreme Court would not recognize 
an establishment of religion if it 
took life and bit the justices." 

The Court is obviously aware of 
these problems. Four of the current 
justices have written concurrences 
or dissents in various cases calling 
for re-examination of Lemon and 
replacement with a more appropri-

ate test. A majority opm10n de­
scribed the interaction between the 
effects and entanglement tests as a 
"catch-22." Justices Anthony M. 
Kennedy and Sandra Day O'Connor, 
the decisive swing votes in religion 
cases, have both called for replace­
ment of Lemon. 

Many scholars think the Court 
already has abandoned the test. 

PHOTOCOPY 
PRESERVATION 

U.S. solicitor general during the 
Reagan administration in the mid-
1980s, the Court has repeatedly 
been asked to reconsider the Lemon 
test. In two cases, Zobrest u. Catali­
na Foothills School District, 509 
U.S. 1 (1993), and Rosenberger u. 
Rector and Visitors of the University 
of Virginia, 115 S. Ct. 2510 (1995), 
lower courts held that the results 

Lower courts remain mired in the 
inconsistencies, ambiguities and bias 
of the three-part test, which the 
Supreme Court simply ignores. 

With one minor exception, the 
Court's last six establishment clause 
cases were decided on other theo­
ries, without citation to Lemon. 
Even the dissenters have conspicu­
ously neglected to cite Lemon, lead­
ing to the suspicion that the test 
has no supporters left. 

To be sure, in 1993 a majority 
opinion in Lamb's Chapel u. Center 
Moriches Union Free School District, 
113 S. Ct. 2141, included one sen­
tence citing the three-part test in 
the course of explaining why a unan­
imous free speech decision did not 
violate the establishment clause. 

This inspired Justice Antonin 
Scalia to write, "Like some ghoul in 
a late-night horror movie that re­
peatedly sits up in its grave and 
shuffles abroad, after being repeat­
edly killed and buried, Lemon stalks 
our Establishment Clause jurispru­
dence." Then-Justice Byron R. White 
(himself an opponent of Lemon) 
crisply replied for the majority that 
"there is a proper way to inter an es­
tablished decision" and that Lemon 
"has not been overruled." 

The problem is that the Su­
preme Court is free to ignore its 
precedents when it chooses, but the 
lower courts are not. All 12 of the 
federal courts of appeals and almost 
all of the state supreme courts have 
concluded in the past two years that 
Lemon remains the constitutional 
standard. Thus, they remain mired 
in the inconsistencies, ambiguities 
and anti-religious bias that the 
Court avoids by ignoring Lemon. 

Since most cases are finally re­
solved by the lower courts, that 
means establishment clause cases 
continue to be decided by reference 
to a test that no longer commands 
the support of the Supreme Court. 

Beginning with filings by the 

compelled by Lenwn conflicted with 
free exercise or free speech rights. 
(Both courts held that Lemon 
trumped the conflicting require­
ments of the First Amendment.) 

This should have been a clear 
message to the Court that the lower 
courts needed guidance. Yet in no 
case did the Court expressly affirm 
or overrule Lemon, inform the lower 
courts what to do with the Lemon. 
test, or even allude to the conflict 
between Lemon and the rest of the 
First Amendment. 

The Court apparently has de­
cided to dispense with the Lemon 
test for its own purposes, without 
expressly saying so. 

It may be that the Court is un­
decided about what approach to 
take in lieu of Lemon, and it may be 
that the Court can decide individ­
ual cases fairly and wisely without 
tackling the Lemon issue. 

But the function of the Supreme 
Court in our system is not just to 
decide individual cases. It is to in­
terpret the law so that individuals, 
religious institutions, legislators and 
lower courts may know what is de­
manded of them. If the Court still 
retains faith in the Lemon test, it 
should say so. But if the Court no 
longer adheres to Lemon, it should 
say that, too. 

In the context of abortion rights, 
Justices O'Connor, Kennedy and Da­
vid H. Souter proclaimed, "[L]iberty 
takes no refuge in a jurisprudence 
of doubt." Yet for almost a decade, 
the jurisprudence of the establish­
ment clause has been in doubt. 

Continued confusion benefits 
no one. The Supreme Court should 
take the next opportunity to resolve 
this issue. Five simple words would 
do the trick: "The Lemon test is 
overruled." • 
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BY STEPHANIE B. GOLDBERG 

S tuart Miller is a resident 
of Vienna, Va., but also 
of a country that, for 

many of us, is as ephemeral as 
Brigadoon. In this strange, 
topsy-turvy world, men, not 
women, are the objects of gen­
der bias in the courts, and 
deadbeat dad Jeffrey Nichols, 
the man who lived in pala­
tial splendor while his chil­
dren were left wanting, is 
more likely to get sympathy 
than the members of the First 
Wives Club. 

Miller, who is now feder­
al lobbyist fur his own organi­
zation, the American Fathers' 
Coalition, admits that he is 
"an angry guy, and justifiably 
so." At 40, he lives in his par-

Stephanie B. Goldberg, a 
lawyer, is a senior editor with 
the ABA Journal. 
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Riley Endorses New Look 
At Title I Ruling In Aguilar 

Education Secretary-Richard Riley thinks it's 
time to take a new look at a key U.S. Supreme 
Court ruling on providing Title I services to re­
ligious school students. 

In a statement released yesterday during a 
Senate hearing, Riley said he would support 
"reconsideration" of the Court's 1985 decision 
in Aguilar v. Felton (473 U.S. 402). 

In Aguilar, the Court barred public school 
teachers from providing Title I services for 
disadvantaged students in religious schools. 

With his statement, Riley added his voice to a 
chorus of those troubled by the decision's im­
pact. Already, five current Supreme Court jus­
tices have signaled their interest in re-evaluat­
ing the ruling ~ 

~e must make more effective use of Title I 
dollars to support our neediest students in both 
public and private schools. lAguilar) stands in 
the way of our doing so," Riley said. 

U.S. Assistant Attorney General Walter Del­
linger referred to the secretary's statement as 
he testified before the Senate Judiciary Com­
mittee on religious liberty issues, 

Riley did not attend the hearing. 

Education Department officials are not aware 
of any pending litigation on the Title I iasue, 
an ED spokesman said yesterday. 

Difticult Balance 
While some view Aguilar as a victory for 
church-state separation principles, others cite 
the tangled and costly provisions it inspired. 

Today, many of the public school ~ystems 

responsible for delivering Title I services to 
disadvantaged students have parked vans 
near religious school grounds for classes. 

Riley cited a 1989 General Accounting Office 
study that estimated schools have spent 
"hundreds of millions of dollars on non­
instructional costs" to comply" with Aguilar. 

New York City school officials have budgeted 
$16 million for Aguilar costs for school year 
1995-96, he noted. New York administrators 
support a repeal of Aguilar 

"This decision has caused continuing prob­
lems in the Title I program for both public 
and private school children who need extra " 
help," Riley wrote. It "does not ... pass the 
test of good common sense." 

After the hearing, a spokesman for a conserv­
ative legal organization applauded Riley's 
statement. 

"It's wonderful that (Riley] recognizes that 
that case was wrongly decided and we ought 
to overrule it," said Greg Baylor, assistant 
director 9fthe Christian Legal Society's Cen­
ter for Law and Religious Freedom. 

"Aguilar is an example of what's wrong with 
Establishment Clause jurisprudence," Baylor 
said, referring to the Constitution's provisions 
on government establishment of religion. 

But an official of the group that filed Aguilar 
said she was disheartened by Riley's state­
ment and equated it to a step away from sup­
port for church-state separation. 

The High Court's ruling does not burden 
schools, said Lisa Thurau, executive director 
of the National Committee for Public Educa­
tion and Religious Liberty. Rather, school 
systems fritter away money by trying to cir­
cumvent it, she said. -Mary-Ellen Deily 



L'.\ITEO STATES OEPARTMENT OF EDUCATION 

;·11E SECRETARY 

Fehruary 29, l 996 

Dear Superintemknt: 

ln 1985. the Supreme Court held in Aguilar v. Felton that instructional services under 
Pan .-\ nf Chapter I nf the Education Consolidation and Improvement Act of 1981 
uiuld nm he provided in religinusly affiliated private schools. While I have expressed 
..;upport for n.:consideration nf that decision in an appropriate case (see enclosure). che 
decision continues co apply co Part A of Title I of the Elementary and Secondary 
Education Ace of 1965. as amended by the Improving America's Schools Act (Ticle [). 
!he successor co the Chapter I program. 

r am \\.:ricing co reaffirm the view of the Department of Education, originally 
aniculaced in 1985. chac che Felton decision need not have the effect of prohibiting on­
premises services to religiously aftiliaced private school children in other federal 
programs. The Supreme C1mrt has recognized that the implications of one decision 

·under the Estahlishment Clause are not always clear for other cases presenting 
different facts and circumstances. · 

The special stacutory schemes and problems relating to other programs were not 
he fore the Supreme Cuurt when it decided Felton. In Zobrest v. Catalina Foothills 
School Disc.. 113 S. Cc. 2.t62 ( 1993). for example, the Supreme Court subsequently 
has held chat the Establishment Clause did not prevent a school district from providing 
sign language interpreter services for a deaf student on the premises of a religious 
high school under a program funded hy the Individuals with Disabilities Education 
.-\cl. Wich respect to other programs such as the Bilingual Education Act, a 
prohibition of on-premises instructional services may make it impossible to provide 
;iuthorizeJ programs involving bilingual instruction in a wide range of academic 
suhjeccs. 

For these kgal reasons and because of the educational concerns summarized in the 
enclnseJ statement. the Department of Education does not believe that the Felton 
decision need he applied beyond the circumstances clearly addressed by that case. I 
shall keep you advised of further legal developments in this area. If you are aware of 
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any controversy, including litigation, in which it is contended that Felton extends to 
other educational programs, please inform Judith Winston. my General Counsel. The 
Department intends to review any effort to apply Felcon beyond its specific 
circumstances. 

Enclosure 

cc: Chief Stace School Officers 

Yours sincerely. 
\ 

Seate Directors of Special Education 



UNITED STATES DEPARTMENT OF EDUCATION 

THE SECRETARY 

STATEMENT BY SECRETARY RILEY ON AGUILAR v. FELTON 

In 1985, the Supreme Court held in Aguilar v. Felton that it is 
unconstitutional for public school personnel to provide instruction 
in religiously-affiliated private schools under Title I of the 
Elementary and Secondary Education Act. This decision has caused 
continuing problems in the Title I proqram for both public and 
private school children who need extra help. I therefore support 
reconsideration of the Felton decision in an appropriate case. In 
my opinion, Felton does not advance the progress of education or 
pass the test of good common sense. At a time when school budgets 
are under increased scrutiny, Felton places an additional undue 
burden on them. 

The Felton decision has had a significant negative impact on Title 
I services for the neediest children in both public and private 
schools. Importantly, the costs of compliance with fel ton are 
taken off the top of the school district's total Title I 
allocation, prior to providing funds for comparable instructional 
services for public and private school children. Therefore, 
compliance with Felton reduces the amount of Title I funds 
available for public school children, as well as private school 
children. Also, in the years immediately followinq the decision, 
there was a dramatic decrease in the number of private school 
children participating in the Title I proqram. Although the number 
has increased in subsequent years, the underlyinq problems caused 
by the Felton decision continue. . Instead of havinq Title I 
services in their own school buildinqs, as public school children 
generally have, religious school children must qo to another 
location to receive instruction from a teacher. This creates not 
only logistical problems, but significantly increases costs (for 

.such things as transportation or the purchase or rental of mobile 
vans) which adversely affects both pu.t1lic and private school 
children. I believe ve must make more effective use of Title I 
dollars to support our neediest students in both public and private 
schools. Felton stands in the way of our doinq so. 

Based on a 1989 study by the General Accounting Office, we estimate 
that school districts have expended hundreds of millions of dollars 
on non-instructional costs in order to comply with Felton. Fo~ 
example, for the 1995-96 school year, New York City alone is 
budgeting $16 million for these costs. It is estimated that $10 
million of this amount will come from a special Title I 
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STATEMENT BY SECRETARY RILEY - PAGE TWO 

appropriation, but the remaining $6 million will have to come off 
the top ot New York City's regular Title I grant. This $6 million 
could be used to serve 5600 additional needy students in both 
public and private schools, or alternatively to improve services 
for the thousands of children already being served under Title r in 
New York City. However, until Felton is reconsidered, New York 
City and other school districts must continue to comply with that 
decision. 

As demonstrated by the facts of the original case, we believe that 
Title I services can be provided in priva~e schools ~ithout aiding 
religion or creating excessive entanglement betwee~ government and 
religion. This Department has also supported and defended in 
litigation a variety of alternative arrangements for providing 
Title I services for private school children, including providing 
computer-assisted instruction in private schools and, in 
appropriate circumstances, parking mobile vans on or near private 
school property. There has been criticism, however, that even the 
alternative arrangements that have developed as a result of 
Felton are not the most educationally effective methods for 
providfng Title I services. In addition, the Felton decision at 
times has caused unnecessary tension between public and private 
school officials concerning how and where Title I services should 
be provided for private school children. 

In light of these continuing problems, I support efforts to have 
the Felton decision reconsidered in an appropriate case. 

• 
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UNITED STATES DEPARTMENT OF EDUCATION 

Mr. Douglas Otis 
4805 Tumblewood Way 

OFFICE OF THE GENERAL COUNSEL 

APR 2 4 1996 

Paso Robles, CA 93446-4216 

Dear Mr. Otis: 

I have been asked to respond to your recent electronic mail 
inquiry about ''religious release time." I am sorry for the delay 
in responding. 

We have provided some information on this issue in guidance 
issued by the U.S. Secretary of Education on August 10, 1995, to 
all local superintendents of education on the extent to which 
religious expression and activity are permitted in our public 
schools. I have enclosed a copy of that guidance. 

The enclosed guidance, on page 5, indicates that '' [s]ubject to 
applicable State laws, schools have the discretion to dismiss 
students to off-premises religious instruction, provided that the 
schools do not encourage or discourage participation or penalize 
those who do not attend. Schools may not allow religious 
instruction by outsiders on school premises during the school 
day. II 

You may also wish to review the decisions in Zorach v. Clausen, 
343 U.S. 306 (1953) (release of students to receive religious 
instruction at another location upheld) and Mccollum v. Board of 
Education, 333 U.S. 203 (1948) (striking down a law allowing a 
classroom in a public school to be used for religious instruction 
during the regular school day) . The application of the legal 
principles in these decisions and in the guidelines to the 
specific factual situations described in your letter are issues 
that you may want to discuss with local school and other 
community officials and local attorneys and others in your 
community. 
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I appreciate your interest in this subject and in education, and 
hope the information I have provided is helpful to you. 

Enclosure 

Sincerely, 

~enfelt 
Assistant General Counsel 
for Elementary, Secondary, 
Adult, and Vocational 
Education 



New York Times, July 13, 1995, P. I 
----

'Troubled' Clinton Backs 
Religiorrs-Place in Schools 

Calls Any Outright Ban a Misuse of Constitution 

By TODDS. PURDUM 

WASHINGTON, July 12 - Presi­
dent Clinton declared today that the 
First Amendment "does not convert 
our schools into religion-free zones," 
and ordered the Government to dis­
tribute national guidelines explain­
ing the wide degree of religious ex­
pression allowed in schools under 
current law. 

"I am deeply troubled that so 
many Americans feel that their faith 
is threatened by the mechanisms 
that are designed to protect their 
faith," Mr. Clinton said In a carefully 
worded speech aimed at outflankin1 

. Republican proposals for a constitu­
tlorial amendment on school prayer. 

"When the First Amendment Is 
invoked as an obstacle to private 
expression of religion, it is being 
misused," he said. "ReU&ion has a 
proper place in private and a proper 
place in public, because the public 
square belongs to all Americans." 

lbe President outlined his views 
in Vienna, Va., a Washington suburb, 
durln& a 45-minute speech to stl>­
dents and parents at James Madison 
High School, named for "the mucer 
builder of the Constitution." It wu 
the third in a series of speeches In 
the last week in what Mr. Clinton haa 
described as an effort to find "com. 
mon ground" in American civic and 
political life. Aides have said the 
speeches are part of an effort to 
portray the President's own ideas as 
a moderate alternative to more ex-: 
treme ones across the American po-· 
litical landscape. · 

In a number of decislOlll dating 
from the 1960's, the Supreme Court 
has barred organized prayer In the 
public schools. Now conservative 
Christian groups are pushing for 
Congressional votes on a constitu­
tional amendment that would allow 
more latitude for group prayer in the: 
schoolhouse. While Congresalonal · 
Republicans are divided on that pn> 
posal, and while there 11 little sllJI I 
that it will be taken up soon. school 

prayer has been an intense Issue for 
years, and a number al Republican 
Presidential contenders have made 
defense of "traditional values," like 
school prayer, an important part of 
their campaigns. 

Mr. Clinton has long supported 
"voluntary" prayer in public schools 
and, as Governor of Arkansas, 
signed a measure providing for a 
"moment of silence" there. 

Administration officials said the 
directive that Mr. Clinton disclosed 
today - about 25 specific points in a 
memorandum to the Attorney Gen­
eral and the Secretary of Education 
- was meant not to break new legal : 
ground but to summarize and clarify · 
existina law and orincioles. 

: Education Secretary Richard W. 
Riley said the memo would form the 
backbone el "'8 l'lldellnes that Mr. 
r.11ntan llM ......... him to send 18 

the nation's 15,000 school dlstricu. 
before classes resume this fall. 

A wide ranae of civil liberties ud 
,._.........-expressed general 
SUIJPOl"l for Mr. Clinton's order, al­
thoulb some conservative groups 
dertded die effort u too little, too 
IMe Md aid a constitutional amend­
- wu llll8ded to reverse a long 
tnad lllWWCI jUdicial limitations on 
orpniJ.ed rellgious activity in public 
8Cboala. 

Mr. Clincon, who briefly taulht 
canstitutional law at the UnJvenity 
of Arkanau 20 years ago, waded Into 
this decad~ld debate today by re­
countinl the quest for religious toler­
ance that drove many early settlers 
to America. He went out of his way to 
emphasize the proteetlon already af­
forded by the First Amendment, not· 
inB that the same clause that bars 
"establishment" of a state rell&iOn 
a.llO prohibits the Government's im· 
pedina "the free exercise" of reli­
pan, a truth he said had been ot>­
ICUred by recent political debate. 

lbe President's memorandum to 
the Attorney General and the Educa­
tion Secretary sak1, "While the Gov­
ernment may not use schools to co-

erce the conactences ot our studenu, 
or to convey otftciaJ endonement of 
religion, the Government's schools 
also may not discriminate against 
private religious expression during 
the school day." The memo said the 
Constitution "permits and protects a 
greater degree of religious expres­
sion in public schools than many 
Americans now understand." 

The President and Mr. Riley said 
such activities could Include indivld· 
ual private prayer, or group prayer 
by students on school grounds but 
outside the classroom; bringing a 
Bible to school or writing a book 
report on a rell&iOUS work, or rell· 
gious clubs' advertilUlg thetr meet· 
lngs on IChool buUetln 00.rdl or 
public addna syatema. just a1 any 

other student group is permitted to 
do. 

"Studenu can also pray to them­
selvel - preferably before tests, u I 
U8lld to do," Mr. Clinton said in his 
speecll, prompting laughter from his 
lJatenen. . 

But, the memo said, any efforts at 
merdma, or teacher-led prayers in 
cluarooms, or proselytizing so inva­
aw mat It "constitutes harassment 
aimed at a student or a group of 
students," Is forbidden under exist­
ing law or prevailing interpretation 
of court rulings. 

1be President's directive was 
broadly consistent with his own long- 1 

time views as a practicing Baptist I 
who compoled and delivered a pray-. 
er at his high school graduation in 1 

The President acta to 
outflank calla for a 
conatitutional 
amendment. 

1964, before supreme Court rulings' 
made prayers at school-sponsored 
ceremonies problematic. 

1be directive was based largely on 1 

a manif•to - agreed to this spring i 
by a diverle coalition of religious 
and cWM YMrlies groups, including 
Che A-aa Clvil Llberue& UDiOn 
- lbM .-marllled exiaUng law on 
reupm ill tbe schoola. 

More ... 
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CLINTON BACKS RELIGION'S PLACE, continued •.• ( 1.) 

Today such groups generally 
praised the President, in shal'l'- con­
trast to their distinctly negarivere­
action to Mr. Clinton's sugge,tion -. 
made after last fall's Republican 
electoral sweep, then swiftly with· 
drawn - that 1t might be possible to 
draft a constituuonal school-prayer 
amendment that could pass muster. 

The American Civil Liberties 
Union has represented student reli­
gious groups barred from using 
school buildings after hours, as well 

as families whose children were 
hounded because they refused to' 
pray in class. Laura Murphy Lee 
director of the A.C.L.U.'s. national 
legislative office, said today that the 
organization was heartened by the 
President's ringing defense of the 
First Amendment and was "guard­
edly optimistic" about the guide­
lines. 

But Ma. Lee added that "the devil 
is in the details.'' She said she would 
await the specific language of Mr. 
Riley's guidelines. 

"Clearly," she said, "this whole 
document is being sold by the White 
House as pro-prayer-in-schoo~ and 
the marketing of It has already cre­
ated some anxiety among parents. 
There's some ambiguity about what 
is meant by •voluntary prayer.' " 

In contrast, the Rev. Lou Sheldon, 
chairman of the Traditional Yalu. 
Coalition, a church-lobbying orpm. 
zation based In Anaheim, C&lif., that 
has led the drive for a so-<::alled 
religious freedom amendment, said 
Mr. Clinton's comments were "toe 
little, too late." 

"He came on at the level of the 
caboose," Mr. Sheldon said, "and 
we're up here at the engine drivtns 
this thing." 

"We've already revealed the level 
of hostility" against prayer In the 
schools, "and we need an amend­
ment," Mr. Sheldon added. "Hll ls 
only an Initiative, and It will be lnad· 
equate.'' 

The Administration said the bitter 
political debate and misguided cau­
tion had led some schools to over­
react by barring religious activity 
that ls, In fact, protected, like an 
individual student's saying a prayer 
over lunch. 

Mr. Riley said that the Govern­
ment needed to "do a better Job at 
getting schools the kind of Informa­
tion they need" but that he waa still 
unsure precisely what advice, be­
yond the President's memo, would 
be included In Information packets to 
be sent to school districts. 

Text of President Clinton's Memo-

rand um on Religion in Schools 
Following is the text of Pre1ident Cllntoft's 

memorandum to Attorney Gerwral Jcuwt 
Reno and Secretary of Education Richard w. 
Riley about religious expreuion in public 
schools: 

Religious freedom Is perhaps the most pre­
cious of all American liberties - called by 
many our "first freedom." Many of the ftnl 
European settlers In North America sought 
refuge from religious persecution In their 
native countries. Since that time, people of 
faith and religious Institutions have played a 
central role In the history of this nation. In the 
First Amendment, our Bill of Rights recoa­
nizes the twin ptllars of religious liberty: the 
constitutional protection for the free exercile 
of religion, and the constitutional prohlbit.lcln 
on the establishment of religion by the state. 
Our nation's founders knew that religion helpe 
to give our people the character without whldl 
a democracy can not survtve. Our founden 
also recognized the need for a space of f ..... 
dom between government and the people -
that the aovemment must not be permitted 111 
coerce die comctence of any Individual or 
aniup. 

In die O¥er •years since the First Amen6-
mmt wu Included In our Constitution, reU­
pm 111111 rellpiua institutions have thrived 
thnl Ill r•I Ille Untted States. In 1993, I was 
proud to reaffirm the historic place of rellgioa 
whea 1 siped tbe Religious Freedom Restora· 
t!Olt Act, which restores a high legal standard 
to protect the exercise of religion from being 
inappropriately burdened by government ac­
tion. In ~ greatest traditions ol American 
cltizenahip, a broad coalition of individuals 
and organizations came tosether to suppon 
the fuUelt protection for religious pracUce 
and expression. 

R....,_ Expression 
In Pubic Schools 

I share the concem and frustration m.t 
many Americana feel about situations wbere 
the protections accorded by the First A~ 
ment are not recogniz.ed or understood. Thlll 
problem has manifested itself in our nation's 
public schools. It appears that some school 
otflclala, teachers and parents have assumed 
that religious expressions of any type ls either 
Inappropriate, or forbidden altogether, in pub­
lic schools. 

M our courts have reetflrmed, however, 
nothtn& in the First Amendment converts our 
pubUc ICbooll into religion-free wnes, or re­
quinl all reMgious expression to be left be­
btncl at tbe IChoolhouse door. While the gov­
~ tmf not use schools to coerce the 
comcieuce of our students or to convey offi­
cial endorsement of religion, the govern­
ment's schoo1s also may not discriminate 
qalnst private religious expression dufinl 
the school day. 

I have been advised by the Department ol 
JUltM:e lllld the Department of Education that 
the Finl Ammdment permits - and protects 
- a p-eater dearee of rellgtous expression in 
puMk ldlaoll than many Americans may 
now ........._ lbe Departments of Justice 
aDll E......_ have actvt.ed me that, while 
'ffN c ti•• may depend upon specific factual 
.........,. and will require careful considera-

Uml Ill particular cases, the followinl prtnci­
plM are among those that apply to religious 
expreaton In our schools: 

Student prayer and religious dixunlon: 
The Establishment Clause of the First 
Amendment does not prohibit purely private 
reli110U1 speecb by student& Studenu there­
fore have the same right to engqe In Individ­
ual or group prayer and religious dilcuasion 
during the school day u they do to eagage in 
other comparable activity. For example-;stu­
deots may read their Bibles or other scrip­
ture, say grace before meals, and pray be­
fore tests to the same extent they may engage 
In comparable nondiaruptive activities. Local 
adml audll>ritles posaesa substantial discre­
tion to lmpme rules of order and other peda· 
IOliCal restrictions on student activities, but 
they may not discriminate against religious 
activity or speech. 

GeneraDJ, llbldents may pray in a nondis­
rupttve ~ when not engaged in school 
activities or instruction, and subject to the 
rules that normally pertain In the applicable 
setting. Specifically, students in informal set· 
tings, such an cafeterias and hallways, may 
pray and discuss their religious views with 
each other, subject to the same rules of order 

More ••• 



CLINTON BACKS RELIGION'S PLACE, continued ... (3) 
as apply to other student activities and 
speech. Students may also s~~ to and at­
tempt to persuade their peers_abQl.W...religious 
topics just as they do with regard to political 
topics. School officials, however, should inter­
cede to stop student speech that constitutes 
harassment aimed at a student or a group of 
students. 

Students may also participate in before- or 
after-school events with religious content, 
such as 'see you at the flag pole' gatherings, 
on the same terms as they may participate in 
other noncurriculum activities on school pre­
mises. School officials may neither discour­
age nor encourage participation in such an 
event. 

The right to engage in voluntary prayer or 
religious discussion free from discrimination 
does not include the right to have a captive 
audience listen or to compel other students to 
participate. Teachers and school administra­
tors should ensure that no student is in any 
way coerced to participate in religious activi­
ty. 

· Graduation prayer and baccalaureates: 
Under current Supreme Court decisions, 
school officials may not mandate or organue 
prayer at graduation nor organize religious 
baccalaureate ceremonies. If a school gener· 
ally opens its facilities to private groupa, l& 
must make its facilities available on the same 
terms to organizers of privately sponsored 
religious baccalaureate services. A school 
may not extend preferential treatment to bac­
calaureate ceremonies and may in some in­
stances be obliged to disclaim official en· 
dorsement of such ceremonies. 

Official neutrality regarding religious activ­
ity: Teachers and school administrators, 
when acting in those capacities are represent­
atives of the state and are prohibited by the 
Establishment Clause from soliciting or _. 
couraging religious activity and from partld­
pating in such activity with student.a. Teadl­
ers and administrators also are prohibi* 

from discouraging activity because of Its re.._ 
glous content and from soliciting or encouraa­
ing antirellgious actMty. 

Teaching about religion: Public sd100ll 
may not provide religious lnstnietion, but they 
may teach about religion, including the Bible 
or other scripture: the hlStQry of religion, 
comparative religion, the Bible (or other 
scripture)-as-literature, and the role of rel6-
gion in the history of the United Stal.el and 
other countries all are permissible public 
school subjects. Similarly, it is permissible to 
consider religious influences on art, music, 
literature and social-studies. Although public 
schools may teach about religious hollda,-, 
including their religious aspects and may eel· 
ebrate the secular aspects of holidays, school• 
may not observe holidays as religious events 
or promote such observance by students. 

Student assignments: Students may ex­
press their beliefs about religion in the form of 
homework, artwork, and other written ·and 
oral assignments free of discrimination based 

on the religious content of their submissions. 
Such home and classroom work should be 
Judged by ordinary academic standards of 
substance and relevance, and against other 

. legitimate pedagogical concerns identified by 
the school. 

Religious literature: Students have a right 
to distribute religious literature to their 
schoolmates on the same terms as they are 
permitted to distribute other literature that is 
unrelated to school curriculum or activities. 
Schools may impose the same reasonable 
time, place and manner or other constitution­
al restrictions on distribution of religious liter­
ature as they do on nonschool llterature gener· 
ally, but they may not single out religious 
literature for special regulation. 

Religious excusals: Subject to applicable 
state laws, schools enjoy substantial discre­
tion to excuse individual students from les­
sons that are objectionable to the student or 
the student's parents on religious or other 
conscientious grounds. School officials may 
neither encourage nor discourage students 
from availing themselves of an excusal option. 
Under the Religious Freedom RestoraUClft 
Act, if It le proved that panicular le.ona 
subataJUially burden a student's free exercme 
of rellpm and if the school cannot prove a 
compellinl Interest in requiring attendance, 
the school would be legally required to excuae 
the student. 

Releaaed time: Subject to applicable state 
laws, schools have the discretion to dismiss 
students to off-premises religious instruction, 
provided that schools do not encourage or 
discourage panlclpetlon or penalize those, 
who do not attend. Schools may not allow 
religious Instruction by outsiders on school 
premises during the school day. · 

Teaching values: Though schools must be ' 
neutral with respect to religion, they may play. 
an active role with respect to teaching civic: 
values and virtue, and the moral code that; 
holds us together as a community. The fact· 
that some of these values are held also by• 
religions does not make it unlawful to teach: 
them in school 

Student garb: Students may display rell­
Sioua mesaqes on items of clothing to the 
1&111e extent that they are permitted to display 

oeher comparable messages. Religtoul "*" 
sqea may not be sinaled out for suppresstaft, 
but rather are subject to the same rulel as 
generally apply to comparable m.....-. 
When wearing particular attire, sucb u yar­
mulkes and head scarves, during the school 
day is part of students' religious practice, 
under the Religious Freedom Restoration Act 
schools generally may not prohibit the wear­
ing of such items. 

I hereby direct the Secretary of Education, 
in consultatiOn with the Attorney General, to 
use approprtate means to emure that public 
school districts and school officials in the 

umteo :states are mrormeo. oy tne scan 01 the 
coming school year, of the principles set forth 
above. 

The Equal Access Act 
The Equal Access Act is designed to insure 

that, consistent with the First Amendment, 
student religious activities are accorded che 
same access to public school facilities as are 
student secular activities. Based on decisions 
of the Federal courts, as well as its interpreta­
tions of the act, the Department of Justice has 
advised me of its position that the ace should 
be interpreted as providing, among other 
things, that: 

General provisions: Student religious 
groups at public secondary schools have the 
same right of access to school facilities as is 
enjoyed by other comparable student groups. 
Under the Equal Access Act. a school receiv­
ing Federal funds that allows one or more 
student noncurriculum-related clubs to meet 
on its premises during noninstructional time 
may not refuse access to student religious 
groups. 

Prayer services and worship exercises cov­
ered: A meeting, as defined and protected by 
the Equal Access Act, may include a prayer 
service, Bible reading, or other worship excer­
cise. 

Equal access to means of publicizing meet· 
ings: A school receiving Federal funds must 
allow student groups meeting under the Act to 
use the school media - including the public 
address system. the school newspaper and the 
school bulletin board - to announce their 
meetings on the same terms as other noncur­
riculum-related student groups are allowed to 
use the school media. Any policy concerning 
the use of school media must be applied to all 
noncurriculum-related student groups in a 
nondiscriminatory matter. Schools, however, 
may inform students that certain ~ are 
not school sponsored. ·· 

Lunch-time and recess covered: A school 
creates a limited open forum under the Equal 
Access Act, triggering equal access rights for 
religious groups, when it allows students to 
meet during their lunch periods or other non­
instructiooal time during the school day, as 
well as when it allows students to meet before 
and after the school day. 

I hereby direct the Secretary of Education, 
in consultation with the Attorney General, to 
use appropriate means to insure that public 
school districts and school officials in the 
United States are informed by the !tart of the 
coming school year of these interpretations of 
the Equal Access Act. 
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Clmton bocks 
some religion 
in schools 
He tried to counter conservative criticism. He 
ordered guidelines to explain what is permitted. 

By Mary Otto 
and Rohert A. Rankin 

1:-.IQlIRER WASHINGTON BUREAU 

v1ENNA. Va. - President Clinton 
yesterday defended the right of stu· 
dents to carry Bibles and wear yar­
mulkes and offer up quiet p~ers in 
the nation's public school classrooms. 

At a time when conservatives are 
saying that government is hostile 
toward religion, Clinton med ~o 
counter both their position and their 
politics. He insisted that the First 
Amendment's separation of church 
and state did not inhibit Americans' 
freedom to practice religion, and in 
fact was essential to safeguard 1t. 

"The First Amendment does not -
I will say again - does not convert 
our schools into religion-free zones," 
insisted Clinton. standing in the au- 1 
ditorium of a suburban Virginia 
high school named for James Madi· 
son, a father of the Constitution. 

To prove it. he ordered the Educa­
tion Department to send a four.page 
directive clarifying students' reli· 
gious rights to every public school 
district in the country. 

"Students can pray privately and 
individually whenever they want," 
Clinton said in his speech. "They can 
say grace to themselves before 
lunch.. There are times when they 
can pray out loud together. Student 
religious clubs in high schools can 
and should be treated just like any 
other extracurricular clubs. They 
can. ·advertise their meetings. meet 
on school grounds, use school facili· 
ties just as other clubs can. 

"When students can choose to read 
a book to themselves, they have 
every right to read the Bible or any 
other religious text they want. 
Teachers can and certainly shoul~ 
teach about religion and the conti:· 
butions it has made to our history, 
our values. our knowledge, to our 

music and our art in our country and 
around the world. and to the devel· 
opment of the kind of people we are." 

In a nod to conservative concerns, 
Clinton acknowledged that court de­
cisioD.ll sometimes have misinter­
preted the Constituti?n to abridge 
religious liberties un1usufiably. To 
ensure that those liberties are pro­
tected. he directed the Justice De­
partment to act aggressively m de­
fense of student religious liberties. 

Drawing on his own sense of the 
law - and his own Bapust hentage 
- the President insisted that the 
state has no. place promoting or es­
ta blishing religion. 

"The Constitution protected the 
free exercise of religion, but ~r?hi~ 
ited the establishment of rehg1on, 
Clinton said. "It's a careful balance. 
It's uniquely ~erican. It is ~e ge­
nius of the First Amendment. 

Conservatives' criticism 
The speech was awla~ded by rell· 

gious moderates and c1Vll llbertar· 
ians but criticized by cultural. con­
servatives. They are aggreSSlvely 
pushing the Republican Party to put. 
the force of government and Iavr 
behind their causes. from restnc~g 
abortion to permitting prayer lD 

schools. 
Clinton refused to cede the gro~nd 

of government activism on quesuons 
of religion to those _cultural conser­
vatives. "It is crucial that govern· 
ment does not dictate or demand 
specific religious views, but ~ually 
crucial that government doesn t pre­
vent the expression of specific reli­
gious views," he said. 

In assembling the directive that 
will be sent to the nation's schools, 
the President acknowle<:\ged help 
from a wide range of religious and 
civil liberties groups. 

1995, P. ' 

Yet. because the speech fell short 
of conservative demands for a consti· 
tutional amendment that might nar· 
row the separation of church and 
state. 1t did not please Andrea Shel· 
don. a spokeswoman for the Tradi­
tional Values Coalition. a conserva. 
tive church lobbying group. who wns 
present for th~ speech. 

"'He's an eloquent speaker." she 
said, but quickly added. ··The Presi­
dent doesn't understand the issues ... 

Ralph Reed, executive director of 
the powerful Christian Coalition or­
ganization headed by Republican 
television evangelist Pat Robertson. 
issued a statement saying: "The Pres­
ident has now agreed with our long­
standin~ position that public schools 
should not be religion-free zones. 
This eloquent rhetoric must now be 
backed by reality." 

Both groups renewed the call for a 
"Religious Equality Amendment." 
They say such a change to the Consti­
tution is needed to curb government 
''hostility" toward religion by mak­
ing broader allowances for such ac· 
tivities as prayer and other religious 
expression in schools and other pul>­
lic facilities. 

Holding hearings 
This summer, conservative Reput>­

lican leaders are holding hearings 
that discuss the proposed amend­
ment, which some expect to be sub­
mined to Congress in the next few 
months. 

Civil libertarians and religious 
moderates contend that, however it 
is worded, such an amendment could 
erode or destroy government neu­
trality toward religion, which they 
see as guaranteed by the Constitu­
tion. 

"We embrace the President's rejec­
tion of the need for a cODBtitutional 
amendment on school prayer or reli­
gious expression." said leaders of the 
Baptist Joint Comminee, an umbrel­
la group of Baptist organizations. 
"We must not turn the sacred act of 
prayer into a political football." 

ln his speech yesterday, Clinton 
weighed in on the debate, but never 
mentioned the amendment and 
never denounced his opponents. "I 
am deeply troubled that so many 
Americans feel their faith is threat­
ened ·by the very mechanisms de­
signed to protect their faith." said 
Clinton. 

More ..• 
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defendea-
.-\nd on tne debate over school 

prayer. he added: "This is always 
kind of inflammatory. I want to talk 
about it ma nonrnflammatory way." 

In that vein. be spoke of high con­
stitu tlonal principles in an earnest 
conversational tone. consistent with 
his recent political posture toward 
Republicans. He portrays them as ex­
treme and himself as moderate, as­
serting that be shares the same 
broad concerns. but suggesting that 
his answers are more thoughtful and 
measured than theirs. 

Clinton tallowed the same political 
strategy earlier this year when he 
embraced the GOP crusade to bal­
ance the budget and cut taxes - only 
less aggressively than they would. 

Similarly, on the question of reli­
gious freedom, Clinton identified 
himself with the broad public con­
cern that religion is essential to 
,-\merican life. but drew the line at 
how far government 11uthority 
shol d go toward promoti g it. 
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Ointon Sars­
Schools Gin't 
Bar Religion 
Statement Ordered 
Sent to All Districts 

By John F. Harris 
Wastan11on Post Scalf Writer 

Asserting that the Constitution 
"does not require children to leave 
their religion at the schoolhouse 
door " President Clinton yesterday 
said his administration will distribute 
to every school district in the ~ 
tty ~ written statement exp~ 
what types of religious expresum 
are~ed. 

"I ~am deeply troubled that .ao 
!llaJJl Americans feel that their faith 
is tbfeatened by the mechanisms 
tbat are designed to protect their 
faith." Clinton told a group of educa­
tional and religious leaders at James 
MadilOO High School in Vienna. . 

The threat comes more from nus­
guide4 public perceptions than fr?m 
Supreme Court decisions ~g 
church and state, Clinton said .. Re­
jecting claims of many conservatm:s 
that a constitutional amendment ~. 
needed to protect religious freedOrri, 
he ¥ ~ akeadY·bt'!ll ~ 
mtity mm'e leeway to pneti' . 
religion in public tbu . . · 

"WheR the Fint .. 
voked ~ aa obstacle to 
pression of refigiOil. l:~ 
used.• Clinton said m a • . . . 
woven with person-6. ~ ~ 
his faith. "ReligiQo h1'i '~ 
place in private and a proper. place ": 
public because the pubic 96 .'8• 
longs to all Americans." ., 

Many school leaden,~!' . · 
speculated, hear ~t court _ . 
sioAs rejectioi officially 
pid*c Scllool...PnYer and ~ ... 
swne they must root out even ex- . 

.. nd ... <& - pnc:ticod ... 11 viduals and private. lfOUP•· ~ ·~ 
eump1e, Clintoa. said, some. . 
dents have been wronaJy < 

from saying grace before _ : 

something the Supreme Court plainly protects. 
In his directive ordering the statement to schools, 

Clinton said JustJce Department lawyers have assured 
him. the law gives students the right to pray privately or 
to express religious views in homework assignments, 
and schools are obligated to give religious gatherings the 
same meeting privileges that they do other extracurricu­
lar groups. But his statement aJso reiterated the current 
Supreme Court view that "school officials may not man­
date or organil.e prayer at graduation," an area that haa 
inspired vast protest and litigation in recent years. 

Clinton's statements follow a theme of recent months 
during which, on issues from the budget to affinnative 
action, he has presented himself as sympathetic to con­
cerns of moderate and conservative voters yet cautioned 
against the more extreme alternatives offered by Repub­
licans. 

"He's trying to re-create himself once again." com­
plained Rep. Ernest J. lstook Jr. (R-Okla.), who said be 
will continue to push for a constitutional amendment 1111>­
tecting public prayer. "He's saying let's focus on what re­
ligious liberties we have left rather than what we have 
lost." 

The president said his speech-in which he pro­
claimed hia belief "in the constancy of sin and the ~ 
stanl poeaibility of forgiveness, the reality of redemption 
and the promi8e of a future life" -was part of a series of 
addresaes he has given in recent weeks on the need for 
greater cMlity in public life. 

But administration officials said its timing was not ac­
cidental, coming while congressional Republicans are 
pushing a ao-called Religious Equality Amendment to the 
Constitution. 

Ractioo to the speech reflected the controversial na­
ture al the sub;ect. 

Tbe 8lptilt ,Joint Committee, wbich oppoees a pnyw­
ilHCboal lllM>!ldment, hailed Clnton's speech in a state-

ment that declared, "we must not tw n the sacred act of 
prayer into a political football." 

But Andrea Sheldon, a top official with the Traditional 
Values Coalition, said the amendmt>nt still is needed be-

cause "a directive from the White HOUie is not l'liD8 to 
overturn bad court decisions." 

"It's a political docwnent," Sheldon saill of dllt eta~ 
meat f..ducation Secretary Richard W. Rily plilm to dia-

tribute to schools by the start of classes this faD. "Do we: -
really want the secretary of education telling the schocala 
in Keokuk, Iowa, what they can and cannot do." 

More ••. 

•• 



CAN'T BAR RELIGION, continued ... 

:\s Rilev :ind . .\ssist;rnt Attornev (;t.·neral Walter Uel· 
linger expiained it yesterday. the ;tJtement would be ad­
visor;·. -:arrvmg n() pOWer of law. They said the stat~ 
ment will be a neutral r(.'(ttal of current law. not an 
attempt to advocate new policies or push consututional 
interpretations beyond what the Supreme Court has 
done. 

Clinton in the past has fumblec in explaining his views 
on a school-prayer amendment. Last November. shortly 
after the Republican sweep in congressional elections, he 
said on an overseas trip that he was open to the idea of 
an amendment. But the next day, aides hurriedly reject­
ed the idea of an amendment, saying their boss was re­
ferring only to legislation that would allow "a neutral mo­
ment of silence." 

Although he occasionally disagrees with the Suprenw 
Court's rulings in particular cases, Clinton said yesterday· 
he generally supports the balance this country has struct 
between the sometimes conflicting principles of protec:a­
ing individual religious freedom and strictly barring any­
thing that hints of an official religion. 

He recounted his history growing up in Arkansas, 
where a daily prayer m public school "was as common as 
apple pie in my hometown." . . . 

"Now, you could say, well. it certa"inly d1dn t Jo any 
harm; it might have done a little good, Clinton :;.aid. 

But Clinton said at the time he gave little thought to 
how Catholics and Jews in his class might have been W: 
comfortable with a Protestant prayer, or to the hypocn­
sy of public schools avowing themselves on the side of Pr 
ety at the same time they were segregatmg blacks. . 

"l do believe that on balance. the direction of the Fll"st 
Amendment has been very good for America and has 
made us the most religious country in the world by keep­
ing the government out of creating religion, supporting 
particular religions ... and mterfermg wtth other peo­
ple' s religious practices," he said. 

7. 
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Religious Liberty, Public Education, 
and the Future of American Democracy 
STATEMENT 0 F P R N C P L E S 

F or more than one hundred and fifty years, most Americans have learned to live with deep 
differences in our nation's public schools. Today, increasingly bitter disputes in public 
schools over educational philosophy, school reform, and the role of religion and values divide 

many communities and threaten the cohesion and strength of American democracy. Regard­
less of which side may "win" a given dispute, the truth is that all parties lose, because 
such controversies generate ever-greater distrust and hostility and undermine efforts to improve 
public education. 

Our nation urgently needs a reaffirmation of our shared commitment, as American citizens, 
to the guiding principles of the Religious Liberty clauses of the First Amendment to the 
Constitution. The rights and responsibilities of religious liberty provide the civic framework 
within which we are able to debate our differences, to understand one another, and to forge 
public policies that serve the common good in public education. 

In the spirit of the First Amendment, we propose the following principles as civic ground rules 
for addressing conflicts in public education: 

FREEDOM OF CONSCIENCE FOR ALL 

Religious liberty, or freedom of conscience, is an inalienable fr3ht of 
every person. 

As Americans, we all share the responsibility to guard that right for every 
citizen. The Constitution of the United States with its Bill of Rights provides 
a civic framework of rights and responsibilities that enables Americans to 
work together for the common good in public education. 

II THE MEANING OF CITIZENSHIP 

Citizenship In a diverse society means living with our deepest differences 
and committing ourselves to work for public policies that are in the best 
interest of all Individuals, families, communities and our nation. 

The framers of our Constitution referred to this concept of moral 
responsibility as civic virtue. 

Ill SCHOOLS BELONG TO ALL CITIZENS 

Public schools must model the democratic process and constitutional 
principles in the development of policies and curricula. 

Decisions by officials or governing bodies should be made only after 
appropriate involvement of those affected by the decision and with due 
consideration for the rights of those holding dissenting views. 

DR APT 
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IV RELIGIOUS LIBERTY AND PUBLIC SCHOOLS 

Public schools may not Inculcate nor inhibit religion. They must be places 
where religion and religious conviction are treated with fairness and 
respect. 

Schools uphold the First Amendment when they protect the religious 
liberty rights of all students. Schools act in the spirit of the First 
Amendment when th~y ensure that the curriculum includes study about 
religion, where appropriate, as an important part of a complete education. 

V THE RELATIONSHIP BETWEEN PARENTS AND SCHOOLS 

Parents are recognized as having the primary responsibility for the 
upbringing of their children, Including education. 

Parents may delegate to public school educators some of the responsibility 
for their children's education. In so doing, parents acknowledge the crucial 
role of educators without abdicating their parental duty. Parents may also 
choose not to send their children to public schools and have their children 
educated at home or in private school. However, many private citizens, 
business leaders and others also have the right to demand that public 
education give students the tools to live in a productive democratic society. 
All citizens must have a shared commitment to offer students the best 
possible education. Parents have a special responsibility to participate in the 
activity of their children's schools. Children and schools benefit greatly 
when parents and educators work closely together to shape school policies 
and practices and to ensure that public education supports the societal 
values of their community without undermining family values and 
convictions. 

VI CONDUCT OF PUBLIC DISPUTES 

Civil debate, the cornerstone of a true democracy, is vital to the success of 
any effort to Improve and reform America's public schools. 

Personal attacks, name-calling, ridicule, and similar tactics destroy the fabric 
of our society and undermine the educational mission of our schools. When 
our differences are deep, all parties engaged in public disputes should treat 
one another with civility and respect, and should strive to be accurate and 
fair. Through constructive dialogue we have much to learn from one 
another. 

his Statement of Principles is not an attempt to ignore or minimize differences that are 
mportant and abiding, but rather a reaffirmation of what we share as American citizens 
cross our differences. Democratic citizenship does not require a compromise of our deep­

est convictions. We invite all men and women of good will to join us in affirming these prin­
ciples and putting them into action. The time has come for us to work together for academic 
excellence, fairness, and shared civic values in our nation's schools. 
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1.HAVE AGREED TO SIGN DOCUMENT 
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People for the American Way 
AFT 
National Assoc. of Catholic Educators -- Sister Lourdes Sheehan 
southern Baptists 

4.WILL NOT SIGN 

Eagle Forum 
ACLU 



02/iS/1995 17:03 703-764-0993 THE TRINITY FORUM 

The President 
The White House 
Washington, DC 20510 

via fax: 202-456·6703 
(hard copy to follow) 

Dear Mr. President, 

THE TRINITY FORUM 
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February H, 1995 

Thank you so much for the signed copy of the State of the Union address. It was a real 
privilege for me to be pare of the discussion ac Camp David and I am encouraged to see that you 
are addressing the issue of .. restoring the civil society" so consistently. 

This letter is co follow up that discussion, and also my proposal to you of last September 
13: "An American Covenant." I am writing to invite you to cal.:e che lead in a significanc 
iniciacivc on behalf of religious libercy in public education-the presentation of che enclosed 
statement on "Religious Liberty, Public Education, and the Future of American Democracy." 

As you know, there is at present a flurry of initiatives being prepared to address the 
contentious place of religious liberty in public life. Some are legislative, in~luding at lease five 
proposed amendments co che Constitution, and others are educational, including a summary of 
the present scate of the law on the subject of religion and public education. 

The statement of principles is unique among these proposals in several ways. First, it has 
been carefully developed to transcend the divisiveness of the "culrure warring" and shift the 
focus from law and litigiousness to rebuilding the common vision for the common good-or, 
more practically, a civic framework of shared values in which deep and important differences 
can be resolved. In ocher words, it gives substance to a key aspect of the "new covenant" at the 
grass roots level. 

Second, the statement has been drafted by a broad, bipartisan coalition of groups and is 
now supponed by an even wider spectrum. le is therefore genuinely all·American and allows you 
co support something that is subscantiYe, constructive, and unifying. Among major organizations 
who are enthusiastically supporting it are the Association for Supervision and Curriculum 
Development (ASCD), the National Association of Evangelicals (NAE}, Citizens for 
Excellence in Education, and the Carnegie Foundation for the Advan1:emenc of Teaching (Dr. 
Ernest Boyer). 

The proposal is that you invite co the White House a representative audience of 
American lcad~rs. predominantly from the religious and educational communities, and that you 
give a major address on the subject after which the statement is launched with the support of 
Secretary Riley and the major educational leaders who endorse the statement. The occasion 
would be further enhanced if you were to symbolize the bipartisan leadership by inviting leading 
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Republicans to join you in supporting this initiacive-especially Majority Leader Dole and 
Speaker Gingrich. 

Ideally, che evenc should cake place in the next chree to six weelcs (in order for you co 
seize the momentum} and the timing should coincide with some date of symbolic significance 
(for example, March 31 is the 503rd anniversary of the infamoll! expulsion of the Jews from 
Spain). 

I would be only coo happy co work with Don Baer on making your speech one that could 
have wide interest to the press or be made into a chapter for a book, as suggested in the original 
"American Covenant" proposal. 

This letter comes on behalf of Dr. Charles Haynes of the Freedom Forum's First 
Amendment Center, who has spearheaded this important initiative. We boch believe strongly 
that many of the other proposals are quite inadequate to lift the national debate beyond the 
fruidess controversies of the culture wars. And some of chem are likely only to make things 
worse. You have a unique opponunicy to lead the nation toward much-needed healing. As you 
stared at the signing ceremony of the Religious Freedom Restoration Ace, we need co heal our 
land. 

I look forward to hearing your response. 

With wannest regards as ever, 

Sincerely, 

Dr. Os Guinness 

Enc.: "Religious Liberty, Public Education, and the Future of American Democracy" 
"An American Covenant" 
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School Prayer Is Already Allo-wed 
With the first 100 days out of the way, social 

revolutionaries of the right in Congress are pressing 
for enactment of their deferred social agenda, espe­
cially the political prize of school prayer. They want 
to weaken and circumvent the First Amendment, 
which the Supreme Court rightly has held to forbid 
government-sponsored devotional expression as a 
coercive intrusion on individual beliefs. The aim is a 
radical reduction in the religious liberty Americans 
have long known. 

All Americans, in school or wherever they may 
be, are free now to pray by themselves and express 
their faith. There 1s no need to bring officially 
sanctioned prayer back to schools or to lower other 
barriers that separate church and state. 

House Speaker Newt Gingrich says he is not out 
to topple Supreme Court decisions three decades old 
that struck down state-composed and state-com­
pelled classroom prayer and Bible reading. He says 
he wants only to take care of complaints that 
students are forbidden to pray in a lunchroom or 
told they cannot draw religious objects in art class. 

These anecdotes, some unproved and others 
remediable by existing law, are cited by Mr. Ging­
rich's House troops as reason to draft a constitution­
al amendment. Language under consideration 
might nominally be addressed to student-led or 
voluntary prayer. But any governmental insertion 
of prayer into the schools beyond the current per­
missible boundaries will inevitably become a guise 
for imposing the majority religion on others forced 
to sit through its celebration. 

The Gingrich team, led by Representative Er­
nest Jim Istook of Oklahoma, has yet to settle on 
specific language. One proposal under considera­
tion came from a group of eight conservative and 

. evangelical denominations. It would permit student­
led prayers m any circumstances in which students 
can make non-religious statements. a loophole so 
broad it might allow student-led prayer virtually 
anywhere in school. It would also open the door for 

government aid to parochial schools. It might even 
force local governments to let worshipers erect 
creches and other devotional objects on public 
space. 

The measure is unnecessary and divisive. All 
students can now pray voluntarily - over lunch. 
before a test, before or after class - so long as they 
do not commandeer a captive audience of students. 
Students can also gather voluntarily outside the 
classroom to use school space for religious exercise 
on an equal basis with other extra-curricular activi­
ties. The Gingrich forces want more: group prayer 
scenes in schools that can be brandished as a 
political trophy on the nightly news. 

The eight evangelical and conservative organi­
zations declared flatly that student prayer autho­
rized by the amendment "shall not constitute an 
establishment of religion," a direct overturning of 
30-year-old precedents. 

Another provision would give any person or 
group, presumably parents and visitors and not just 
students, the right to pray in schools "in circum­
stances in which expression of a non-religious char­
acter would be permitted." Still another would 
safeguard government "benefits" to all regardless 
of the religious character of their speech or ideas, 
which quickly leads back to government aid for 
religious schools. 

The Supreme Court has forthrightly declared 
that the establishment clause forbids more than the 
creation of a state church. It also bars laws that 
prefer one religion over another or that aid all 
religions evenhandedly, because such laws can be 
sources of religious coercion on nonbelievers or 
devout believers in different faiths. 

The Court's rule leaves all Americans free of 
legal or majoritarian pressure to bow to any ma1or­
ity's god in public display of piety. It is the Ameri­
can way of safeguarding everyone's liberty of con­
science, and it needs no new amendment. 

l". 


