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ASSESRL3.MEN

Elena--

Attached is a draft memo to you and Sylvia from Dawn and me on a possible rollout strategy for
the self-assessment guidance on affirmative action for colleges and universities.
have reviewed/commented and are fine with this. Before we sent this forward we wanted to make
sure you were comfortable with it. Also, | wanted to get your take on whether we should run this
by Judy Winston/others in the race initiative or Bob Shireman/NEC (because of the link with the

mentoring initiative).

Mike and Julie F.

I am leaving tomorrow afternoon on vacation, and will be out until a week from Tuesday, but | can
come in tomorrow morning if necessary to make changes to this. Otherwise, please follow up with

Dawn.

Dawn --

If this goes forward on Monday, please note at the end of the memo that | will be out next week so

guestions should go to you.
Thanks.

-- Bill



DRAFT
December 19, 1997

MEMORANDUM FOR SYLVIA MATHEWS AND ELENA KAGAN

FROM: DAWN CHIRWA AND BILL KINCAID
RE: Rollout of Self-assessment Guidance on Affirmative Action for Institutions of
Higher Education.

This week we met with ED and DOJ to review the status of the self-assessment guidance on
affirmative action for institutions of higher education. We reached rough agreement on most
substantive issues and ED and DOJ are making additions/modifications to make the document
more user-friendly and to better convey Administration support for properly conducted
affirmative action programs. We expect to have a document ready to go into final by the second
week in January. At this point we are working to develop an appropriate roll-out strategy and
would appreciate your input.

We believe that the goals of the roll-out strategy should be: 1) make sure that appropriate
postsecondary institutions get this information quickly and are able to put it to work, thus
speeding and strengthening campus efforts to ensure that affirmative action programs comply with
the law; 2) ensure that the civil rights community is aware of the Administration’s continued
support for properly conducted affirmative action programs in education; 3) demonstrate a
substantive step forward that supports the President’s Race Initiative; 4) time the release in
relation to announcement of the new mentoring initiative and other action steps so it is perceived
as part of broader administration efforts to ensure diversity in higher education, and 5) avoid
unnecessarily fanning dispute over affirmative action.

We think the following approach should meet these goals. Bracketed elements could be added in
depending on how aggressive we want to be in promoting the guidance and building these actions
up for the press as a part of the race initiative, although none of the steps outlined are especially
high profile. From the perspective of getting the document into the hands of higher education
institutions and assisting them to proceed with needed internal reviews quickly and with the least
possible controversy, the low-key course is probably best; we know that ACE, the umbrella group
for higher ed institutions which is very supportive of this effort, would prefer such a strategy.
However, demonstrating action with respect to the Race Initiative might dictate a more visible
approach.

. Week of Jan. 12 -- hold briefing at WH to walk through document with small number of
key leaders in the civil rights and education community (such as Wade Henderson with the
Leadership Conference on Civil Rights, Tom Henderson with the Lawyers’ Committee on
Civil Rights, and Stan Ikenberry with ACE). [Share document with leaders who are asked
to close hold and provide comments within a week].

. Week of Jan. 19 -- hold briefing at ED to walk through document with larger number of



leaders in civil rights and education community.
. Late Jan. -- appropriately address comments from civil rights and education community.

. [Late Jan. -- Department of Education is working on reports on the value of diversity in
higher education and successful approaches to fostering diversity. These reports, if well-
done, could be released in build-up to announcement of mentoring initiative and to lay the
groundwork for release of self-assessment guidance].

. Jan. 27 to Feb. 3 -- President announces new mentoring initiative in or around the time of
the State of the Union Address, and proposed funding for the program will be included in
the FY 99 budget submission. In rolling out the mentoring initiative, officials should stress
that one important benefit is that it would help open up the pipeline to higher education
for more disadvantaged minority students and help foster campus diversity.

. [Feb. 7 -- Provide self-assessment guidance to friendly paper emphasizing how it is part of
broader Administration efforts to foster diversity in higher education].

. Feb. 8 -- ED shares guidance publicly at already-scheduled ACE Conference.

. [Feb. 9 -- Secretary Riley sends guidance to higher education institutions and announces
the Department will be holding a series of regional forums to assist institutions to review
their affirmative action programs. Cover letter could also discuss importance of diversity
in higher education and encourage institutions to get involved in mentoring initiative. ]

. Early March -- ED holds first regional meeting on affirmative action self-assessment at
Penn (already scheduled).

Please let us know what you think of this approach. We would be happy to meet with you to
discuss.



Introduction

This self-assessment guidance is designed to help postsecondary institutions that have
affirmative action programs that consider race or national origin in admissions and financial aid
decisions assess whether their programs are consistent with Title VI of the Civil Rights Act of
1964 and the U.S. Constitution. Institutions considering establishing affirmative action programs
are also encouraged to refer to this guidance.

As used in this guidance, the term "affirmative action" means the use or consideration of
race or national origin as a factor in admissions or in the award of financial aid. Because mere
recruitment and outreach programs designed to increase the number of minorities in an
institution’s applicant pool raise distinct questions and typically should not be subject to
heightened constitutional scrutiny, this guidance should not be used to assess those types of
programs. This guidance also does not address programs undertaken pursuant to a court order.

The U.S. Court of Appeals for the Fifth Circuit’s decision in Hopwood v. Texas governs
the application of federal law to affirmative action programs in postsecondary institutions in
Texas, Mississippi and Louisiana. Institutions in those three states are subject to more severe
restrictions than institutions in other parts of the country in their use of affirmative action.
Accordingly institutions located in Texas, Louisiana, and Mississippi should consult the Hopwood
opinion and the “Fifth Circuit Standards” sections of this guidance to determme the appropriate
standards for their programs.

In 1994, the Department of Education pubhshed gundance regarding its evaluation under
Title VI of an mstltutnon s consnderatlon of in the award of financial aid.

Fed Reg 8756 (1994) ance]. Instltutlons should consult that
guidance for a more specific discussion of affirmative action in financial aid decisions, including an
institution’s award of privately donated funds. Several months after the publication of that
guidance, the U.S. Court of Appeals for the Fourth Circuit sustained a constitutional challenge to
a state university scholarship program open only to African American students in Podberesky v.
Kirwan. Podberesky held that the challenged scholarship program was not narrowly tailored to
the asserted interest in remedying the present effects of past discrimination. Institutions located in
the Fourth Circuit, which includes the states of Virginia, Maryland, North Carolina, and South
Carolina, should review Podberesky, as that decision will guide the evaluation of the use of racial
classifications in higher education in that circuit.

There is much uncertainty with respect to the law on affirmative action at this time. New
decisions, by the Supreme Court or lower courts, may significantly affect the standards governing
the use of affirmative action in educational institutions. We encourage institutions to consult with
their counsel, and to contact the Office of Civil Rights ("OCR") at the Department of Education,
for assistance. A list of OCR offices and staff available to assist you is included in this guidance.
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L. When is an Institution Covered by the Constitution or Title VI?

Both the Constitution and Title VI of the Civil Rights Act of 1964 may apply to an
institution’s affirmative action programs. The Fourteenth Amendment to the United States
Constitution prohibits states from denying any person equal protection of the laws. Because they
are a part of state government, public colleges and universities are covered by the Fourteenth
Amendment. The Fifth Amendment to the United States Constitution prohibits the federal
government from denying any person life, liberty, or property without due process of law.
Postsecondary institutions operated by the federal government are covered by the Fifth
Amendment. The Supreme Court has held that equal protection claims under the Fifth
Amendment’s Due Process Clause are governed by the same standards that apply to equal
protection claims under the Fourteenth Amendment.' :

Title VI provides that no person in the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving federal financial assistance.” Any public or
private institution that receives financial assistance from the federal government is subject to the
requirements of Title VI A public institution that receives federal financial assistance is therefore
covered by both the Constitution and Title VI. Title VI covers all of the operations of an
institution that receives federal financial assistance, including the institution’s award of privately
donated funds.* Title VI does not bar affirmative action measures that would satisfy the
requirements of the Fourteenth Amendment.®

The Office of Civil Rights at the Department of Education is responsible for enforcing the
requirements of Title VI at institutions receiving federal education funds. Institutions subject to

Title VI must abide by the provisions of the statute and comply with regulations promulgated by
the Office of Civil Rights*

IL. When does an admissions or financial aid program use a classification based on race
or national origin?

This guidance applies to admissions and financial aid programs that use criteria based on
race, color, or national origin as a factor in decisionmaking. It applies both to programs in which
race or national origin is the sole factor underlying the institution’s decision and to those in which
race or national origin is one of many factors considered. This guidance does not apply to
admissions decisions or financial aid awards for disadvantaged students, as long as the
determination that a student is disadvantaged is not based on race or national origin.

III. Compliance with the Constitution and Title VI: Strict Scrutiny

It 1s a requirement of both the Constitution and of Title VI that any program that uses race
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or national origin as a factor in decisionmaking must satisfy “strict scrutiny”.” To satisfy strict
scrutiny, the institutional interest underlying an affirmative action measure must be “compelling”
and the measure must be “narrowly tailored” to serve that interest.® The compelling interest
inquiry centers on “ends” and asks why an institution is classifying individuals on the basis of race
or national origin. The narrow tailoring inquiry focuses on “means” and asks how the government
1s seeking to meet the objective of the race-based classification.

A. The Compelling Interest

The interests that may justify the consideration of race or national origin in higher
education can be divided into two broad categories: remedial interests and non- remedial intecests.

The Court’s decisions have not foreclosed the possibility that non-remedial interests other
than fostermg diversity for educatlonal purposes may also be compelling, but no such mterest has

questions as to whether and in what settmgs such other non- remedlal objectives can constitute a
compelling interest.

1. Remedying the Effects of Discrimination
a. General Standards

Remedying the identified effects of past discrimination may constitute a compelling
interest that can support an institution’s use of a classification based on race or national origin.
This discrimination could fall into two categories. First, an institution can seek to remedy the
effects of its own discrimination. Second, the federal government or a state or local government
may seek to remedy the effects of discrimination committed within its jurisdiction, including
dlscnmmatlon committed by private actors, where the government becomes a passive partlclpant

taw a public institution may, ¢
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discrimination in its educational system, including discrimination by local school systems or by
private entities, that it has helped to perpetuate. In either category, the remedy may be aimed at
ongoing patterns and practices of exclusion or at the lingering effects of prior discriminatory
conduct. "

An institution should be able to identify with some precision the discrimination to be
remedied. The fact and legacy of general, historical societal discrimination is an insufficient basis
for affirmative action."? Similarly, amorphous claims of discrimination in education that are not
related to an institution’s programs are inadequate.'* In justifying remedial affirmative action
based on the current effects of past discrimination, an institution should be prepared to articulate
how any current conditions that limit educational opportunities by race or national origin are
related to past discrimination for which the institution shares responsibility."*

It is not necessary for a court to make a judicial finding of discrimination before an
institution may undertake remedial measures. Rather, the institution must have a “strong basis in
evidence” for its conclusion that remedial action is necessary.'® This evidence should approach
what the Supreme Court has called ““a prima facie case of a constitutional or statutory violation”
of the rights of minorities.'” For example, significant statistical disparities between the number of
minorities admitted to an institution and the percentage of minorities in the pool of qualified
applicants might permit an inference of discrimination that would support the use of racial or
ethnic criteria intended to correct those disparities.'® In making this comparison, a school may
consider the pool of qualified students who actually apply for admission, and the larger pool of
students in areas from which applications may be drawn who would meet the school’s admissions
standards. However, mere underrepresentation of minorities as-compared to the percentage of
minorities in the general population is an insufficient predicate for affirmative action.'

The Title VI regulations require that, in administering a program in which it has previously
discriminated, an institution receiving federal financial assistance take action to overcome the
effects of that prior discrimination.*® Thus if a court, a federal agency, or a legislative or
administrative body has found that a covered institution has engaged in discrimination, that
institution must take steps to remedy that discrimination. The same obligation arises if the
institution itself determines that remedial action is necessary to correct the effects of past
discrimination. When a finding of prior discrimination, whether by a court, an agency, a
legislative body, or the institution itself, rests on a strong basis of evidence that the institution
discriminated tn the relevant jurisdiction, the institution may use narrowly tailored affirmative
action measures to remedy the discrimination.

b. Fifth Circuit Standards: Remedial Objectives

In Hopwood v. Texas, the U.S. Court of Appeals for the Fifth Circuit held that the law
school at the University of Texas could not rely on past discrimination by other schools in the
Texas state system, including other schools at the University of Texas, as a predicate for
considering race in its admissions process.”' Rather, in the view of the court, the law school’s
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constitutionally valid remedial interests extended no farther than redressing the effects of any prior
racial discrimination by the law school itself > ““As a result, past discrimination in education,
other than at the law school, [could not] justify the present consideration of race in law school
admissions.”? This holding is binding precedent in the Fifth Circuit. Accordingly, postsecondary
institutions in Texas, Louisiana, and Mississippi cannot use discrimination by other actors in the
state’s educational systems as a predicate for considering race or national origin in admissions and
financial aid. In addition, one “functionally separate unit” of an institution, such as a medical
school, cannot rely on past discrimination by other units in that institution.** A particular school
in those states must have a strong basis in evidence for concluding that there exist present effects
from discrimination for which that school itself is responsible However if a state or institution of

from using affirmative action to remedy that discrimination in its component schools.

2. Non-Remedial Interests
a. Diversity
: .. o fortheS c I i ool _ fat obrect;

measures—However, In his landmark separate opinion in Bakke, Justice Powell stated that a
university may have a compelling interest in considering the race of applicants in its admissions
process in order to foster greater diversity among its student body. Such diversity brings a wider
range of perspectlves to campus, which in turn contributes to a more robust exchange of ideas.
This exchange is a the-central mission of higher education and in keeping with the time-honored
value in academic freedom.?® Moreover, in the view of Justice Powell, the First Amendment
protection of academic freedom supports allowing a university to “make its own judgments”
re ardm education mcludm the selection of its student bod 7 N6 majorty opinic thi

In order for diversity to qualify as a compelling interest, an institution must seek a further
objective beyond the mere achievement of diversity itself. The Court has consistently rejected
“racial balancing” as a goal of affirmative action, because “[p]referring members of any one group
for no reason other than race or ethnic origin is discrimination for its own sake.”* For example,
in Bakke, Justice Powell stated that diversity in an institution’s student body can serve the further
goal of enriching the academic experience,” but found no compelling interest in assuring that the
student body had a specified percentage of particular minority groups or reducing the deficit of
minorities in the medical profession.®’ Accordingly, an institution that uses affirmative action to
achieve diversity must have a sound educational objective for its diversity program. A school
must be able to support its claim that diversity serves ggucatlonal objective{by-being-prepared-to
dmmmmmmmm

programsy -
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b. Other Non-Remedial Interests

The Supreme Court has neither approved nor foreclosed the use of affirmative action to
serve non-remedial ends, but, as we have already noted, no majority opinion of the Court has
found a non-remedial objective compelling ** In his Bakke opinion, Justice Powell assumed that a
state could have a compelling interest in “improving the delivery of health-care services to
communities currently underserved,” but concluded that the university had failed to prove that
reserving sixteen percent of the seats in its medical school class for minority students was either
needed or geared to promote that goal »* It is not clear whether a racial classification that was
narrowly tailored to this interest could survive strict scrutiny.™ Whether other non-remedial
interests can be sufficiently compelling to justify the use of classifications based on race or
national origin should be considered on a case-by-case basis.

¢. Fifth Circuit Standards; Non-Remedial Interests

The Department of Education and the Department of Justice believe that, as Justice
Powell stated in Bakke, diversity may constitute a compelling interest justifying the consideration
of race in higher education. However, in Hopwood, the U.S. Court of Appeals for the Fifth
Circuit held that an institution’s interest in diversity to enrich the academic experience cannot
satisfy strict scrutiny.®® That ruling is binding in the states of Texas, Louisiana and Mississippi.
Accordingly, institutions in those three states cannot use affirmative action to foster diversity
among their student body in order to enrich the academic experience.

Institutions in the Fifth Circuit should be aware that there is language in Hopwood that
suggests that remedying past wrongs is the only compelling state interest that can justify
classifications based on race.** However, the only non-remedial interest at issue in the case was
diversity, and it may be argued that the holding of Hopwood does not extend to other non-
remedial interests that were not before the panel. Hopwood itself noted that Justice Scalia has
suggested one possible non-remedial compelling interest -- ““a social emergency rising to the level
of imminent danger to life and limb™ >’ Because the case before it did not present such an
interest, the panel did not take a position on Justice Scalia’s suggestion. Institutions in Texas,
Louisiana, and Mississippi should consult with their counsel before using classifications based on
race or on national origin to further any non-remedial interest, and cannot use affirmative action
to foster diversity in order to enrich the academic experience.

B. Narrow Tailoring

In addition to advancing a compelling goal, any use of race must also be “narrowly
tailored.” This ensures that race-based affirmative action is the product of careful deliberation,
not hasty decisionmaking. It also ensures that such action is truly necessary and that less
intrusive, efficacious means to the end are unavailable.
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The determination of whether a particular affirmative action program is narrowly tailored
is highly fact-specific. As applied by the courts, the factors that typically determine whether a
measure is narrowly tailored are the following: (i) whether the institution considered race-neutral
alternatives before resorting to race-conscious action,; (ii) the scope of the affirmative action
program, and whether the use of a waiver or other mechanism facilitates the narrowing of the
program’s scope; (ii1) the manner in which race is used, that is, whether race determines eligibility
for a program or whether race is just one factor in the decisionmaking process; (iv) the
comparison of any numerical targets to the percentage of qualified minorities in the applicant
pool; (v) the duration of the program and whether it is subject to periodic review; and (vi) the
degree and type of burden imposed on non-minorities by the program.

Before describing each of the components, three general points about the narrow tailoring
test deserve mention. First, it is unlikely that an affirmative action program must satisfy every
factor. A strong showing with respect to most of the factors may compensate for a weaker
showing with respect to others. '

Second, all of the factors will not be relevant in every case. The objective of the program
may determine the applicability or weight to be given a factor, and factors may play out
differently in remedial programs than they will in non-remedial programs.

Third, the narrow tailoring test should not be viewed in isolation from the compelling
interest inquiry. While the two inquiries are distinct, as a practical matter there may be an
interplay among the two. For example, in a case involving a set-aside program for minority
contractors, the Court stated that the weak evidence of discrimination on which the city of
Richmond predicated its remedial program could not justify the adoption of a rigid racial quota.*®
This suggests that if Richmond had opted for a more flexible measure, the Court might have been
less demanding in reviewing the evidence of prior discrimination. However, the Court has never
explicitly recognized any trade-off between the compelling interest and narrow tailoring tests.

I. Race-Neutral Alternatives

Before resorting to race-conscious action, an institution should give serious consideration
to race-neutral alternatives, that is, measures that do not rely on race or national origin as a factor
in decisionmaking. For example, the Court found that a preference for minority-owned businesses
was not narrowly tailored in part because the local government did not consider other, race-
neutral means to increase minority participation in contracting before adopting race-conscious
measures, such as targeted financial assistance for small or new businesses.* In the context of
higher education, an institution might consider the use of socioeconomic criteria that do not
include race or national origin, or increasing efforts to solicit applications from students who have
not traditionally applied for admission, including minority students.

The Court has not specified the extent to which an institution must consider race-neutral
measures before resorting to race-conscious action. Justice Powell has suggested that in a
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remedial setting, it is not necessary to use the “least restrictive means” where they would not
accomplish the desired ends as well,*’ and has described the narrow tailoring requirement as
ensuring that “[less] restrictive means” are used when they would promote the objectives of a
racial classification “about as well”.*' Accordingly, an institution probably need not exhaust race-

neutral alternatives, but it must give them serious attention and must use them where efficacious.

2. Scope of Program, Flexibility and Waivers

If an affirmative action program’s scope exceeds that necessary to achieve the compelling
interest underlying the program, the program is not narrowly tailored. A program need not be
limited to the specific individuals who suffered the past discrimination.*> But a program
undertaken to remedy past discrimination against certain races should not include preferences for
other racial groups who did not experience that discrimination. For example, the Supreme Court
found that a set-aside program for minority contractors was not narrowly tailored in part because
the city’s evidence of discrimination, all of which pertained to the treatment of African Americans,
did not provide a predicate for the program’s preferences for Aleuts, Asian Americans, and
Hispanics.*?

Courts have looked favorably upon plans in which numerical targets are waived if there
are not enough qualified minority applicants ** In the context of government contracting, for
example, Congress permitted officials to waive a national goal of ten percent participation by
minority contractors if it was necessary given the availability of qualified minority contractors in a
particular area, or if a grantee demonstrated that his or her best efforts would not succeed in
achieving the target.** Waivers such as these ensure that a program is flexible, and are especially
important if the program uses a relatively rigid measure such as a quota or set-aside.

3. Manner in Which Race s Used

An integral part of the narrow tailoring requirement is the manner in which race is used.
Flexible programs are more likely to be narrowly tailored than programs with rigid requirements.
Thus programs in which certain spots or financial aid awards are open only to members of
designated racial or ethnic groups are significantly less likely to satisfy the narrow tailoring
requirement than programs that merely consider race or national origin as one of many factors and
are open to all races and ethnic groups.
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geographic background

ground that they are too rigid. First and foremost are affirmative action programs in which a
specific percentage of positions or financial aid is set aside for minorities. A good example is the
medical admissions program that the court invalidated in Bakke, which reserved sixteen percent of
the slots in the medical school for members of racial and ethnic minority groups.*®

The second type of classification vulnerable to attack on flexibility grounds is a program in
which race or national origin is the sole or primary factor in determining eligibility, for example, a
scholarship program reserved for minorities. A scholarship program reserved for minorities may
be distinguished from an admissions quota reserving a portion of seats in a class for minorities, in
that the burden imposed on non-minority students in the financial aid context -- possibly receiving
less aid -- is less severe than the burden imposed by an admissions program -- not being admitted
to the institution at all. But a scholarship program open only to minorities is less flexible than a
scholarship program in which race is one of many factors that determine eligibility for the award.
Under both the admissions set-aside and the minority scholarship program, persons not within the
designated categories are ineligible for certain benefits or positions. This is not the case in
programs where race or national origin is deemed a plus in evaluating an applicant’s file but does
not insulate the applicant from comparison with all other candidates for the available benefit.*

For a detailed discussion of the standards that should be applied to minority scholarship

programs, institutions and their counsel should consult the E

Educatron’spublished-gurdance, 59 Fed. Reg. 8756 (1994).

4. Comparison of Numerical Targets to the Qualified Applicant Pool

Where an affirmative action program is justified on remedial grounds, the Court has
compared any numerical goal to the percentage of minorities in the relevant labor market or
industry. The Court rejected a city’s target of providing thirty percent of its contracts to minority
businesses where the target had been selected as roughly halfway between one percent, the
percentage of contracts previously awarded to African American businesses, and fifty percent,
the percentage of African Americans in Richmond’s population. What was required, the Court
stated, was a target that was related to the percentage of African Americans in the pool of
qualified contractors, not the percentage in the general population.®
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Institutions that use numerical goals and targets therefore should select a goal that is
related to the percentage of minorities in the pool of qualified applicants. A school may consider
the pool of qualified students who actually apply for admission, and the larger pool of students in
areas from which applications are drawn who would meet the school’s admissions standards.

5. Duration and Periodic Review

A particular affirmative action measure should remain in place only as long as it is needed
to achieve the compelling interest that it serves.”’ A race-based classification is therefore more
likely to satisfy the narrow tailoring test if it has a definite end date or is subject to meaningful
periodic review in order to ascertain the continued need for the measure.’> Reexamination of
affirmative action programs also allows an institution to fine tune its classification or discontinue
it if warranted, which may allow the program to satisfy other factors in the narrow tailoring test.
The Office of Civil Rights recommends annual reviews to ensure compliance with this aspect of
the narrow tailoring requirements of Title V1.

6. Burden on Non-Beneficiaries

Affirmative action necessarily imposes some burden or disadvantage on persons who do
not belong to the racial or ethnic groups favored by the program’s classifications. While some
burdens are acceptable, others may be too high. In general, a race-based classification that
“unsettle[s] . . . legitimate, firmly rooted expectation[s]” or imposes the “entire burden . . . on
particular individuals” crosses that line.*® For example, if an institution terminated scholarships
that had been awarded to particular non-minority students in order to fund a scholarship program
for minority students, that might place too much of a burden on the affected non-minority
students to be considered narrowly tailored. Generally, the less severe and more diffuse the
impact on non-minority students, the more likely that a racial or ethnic classification will address
this factor satisfactorily.

Bcpaftmcm-oFEd'crcatron-s-ptrbhshcd-gndancc 59 Fed. Reg 8756

("1994).

IV. Conclusion
Any covered institution that uses race or national origin as a basis for decisionmaking

should review its program to determine if it comports with the strict scrutiny standard. Appended
to this guidance is a nonexhaustive checklist of questions that will aid institutions in collecting the
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information necessary to conduct a thorough review. Because the questions are just a guide, no
single answer or combination of answers is necessarily dispositive as to the validity of any
particular program.
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See Barhold v. Rodriguez, 863 F.2d 233, 238 (2d Cir. 1988); Talbert v. Citv of Richmond , 648 F.2d 925, 931-32 (4th
Cir. 1981), cert. denied, 454 U.S. 1145 (1982), Detroit Police Officers’ Ass'n v. Young, 608 F.2d 671, 695-96 (6th
Cir. 1979), cert. denied, 452 U.S. 938 (1981); Baker v. City of St. Petersburg, 400 F.2d 294, 301 n.10 (5th Cir. 1968),
cf. Wittmer v. Peters, 87 F.3d 916, 919 (7th Cir. 1996), cert. denied, 117 S. Ct. 949 (1997) (upholding preference for a
black lieutenant at a boot camp for young offenders based on the finding that the camp would not achieve its
rehabilitative mission absent the preference because 70% black inmate population unlikely to accept military regimen
with less than a 6% black security statt and no black lieutenants).

32. See Adarand, 515 U.S. at 242-64 (Stevens, J. dissenting).

33. Bakke, 438 U.S. at 310 (Powell, J)

34. Justice Powell approvingly quoted the state court below, which had noted that there were more precise and reliable
ways to identify applicants who were genuinely interested in the medical problems of underserved communities than
race, namely, a demonstrated concemn for the problem in the past and a declaration that practicing in such a community
was an applicant’s primary professional goal. /d. at 310-11.

35. See Hopwood, 78 F.3d at 944, 948.

36. Id. at 944, 948.

37.1d. at 944 (quoting Croson, 488 U.S. at 521 (Scalia, J., concurring in judgment)).

38. Croson, 488 U.S. at 496, see also Sheet Metal Workers v. EEOC, 478 U.S. 421 (19806); United States v. Paradise,
480 U.S. 149 (1987).
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39. Croson, 488 U.S. at 507.

40. See Fullilove v. Klutznick, 448 U.S. 448, 508 (Powell, J., concurring)

41. Wygant, 476 U.S. at 280 n.6 (plurality opinion of Powell, 1.); ¢f. Billish v. City of Chicago, 989 F.2d 890. 894 (7th
Cir.) (en banc) (Posner, J.) (in reviewing affirmative action measures, courts must be “sensitiv[e] to the importance of

avoiding racial criteria . . . whenever it 1s possible to do so, [as] Croson requires™), cert. denied, 510 U.S. 908 (1993).

42. See Adarand, 515 U.S. at 237 (government may respond to the lingering effects of racial discrimination by using
narrowly tailored race-based action).

43. Croson, 488 U.S. at 506.

44. See, e.g., Paradise , 480 U.S. at 177-78.

45. See Croson, 488 U.S. at 508 (discussing Fullilove, 448 U.S. at 488 (1980) (plurality opmion)).

46. See, e.g.. Paradise, 480 U.S. at 149.

47. See Bakke, 438 U.S. at 315 (Because “[t]he diversity that furthers a compelling state interest encompasses a far
broader array of qualifications and characteristics of which racial or ethnic origin is but a single though important
element,” a program “focused solely on ethnic diversity would hinder rather than further attainment of genuine
diversity.”™) (Powell, 1.)

48. Bakke, 438 U.S. at 275,

49. See Bakke, 438 U.S. at 315-17; see also Johnson, 480 U.S. at 616 (upholding program that did not set aside any
positions for women).

50. See Croson, 488 U.S. at 507.
51. See Fullilove, 448 U.S. at 513 (Powell, J.. concurring).

52. See Paradise, 480 U.S. at 178 (plurality opinion); Sheet Metal Workers, 478 U.S. at 487 (Powell, J., concurring);
Fullilove, 448 U.S. at 513 (Powell, J., concurring).

53. See Johnson, 480 U.S. at 638 Sheet Metal Workers, 478 U.S. at 488 (Powell, J., concurring).
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Introduction

This self-assessment guidance is designed to help postsecondary institutions that have
affirmative action programs that consider race or national origin in admissions and financial aid ¢ M’1
decisions assess whether their programs are consistent with Title VI of the Civil Rights Act of W }w
1964 and the U.S. Constitution. Institutions considering establishing affirmative action program (
are also encouraged to refer to this guidance.

As used in this guidance, the term "affirmative action" means the use or consideration of . s
race or national origin as a factor in admissions or in the award of financial aid. Because mere
recruitment and outreach programs designed to increase the number of minorities in an
institution’s applicant pool raise distinct questions and typically should not be subject to
heightened constitutional scrutiny, this guidance should not be used to assess those types of
programs. This guidance also does not address programs undertaken pursuant to a court order.

The U.S. Court of Appeals for the Fifth Circuit's decision in Hopwood v. Texas governs
the application of federal law to affirmative action programs in postsecondary institutions in
Texas. Mississippi and Louisiana. Institutions in those three states are subject to more severe
restrictions than institutions in other parts of the country in their use of affirmative action.
Accordingly, institutions located in Texas, Louisiana, and Mississippi should consult the Hopwood
opinion and the “Fifth Circuit Standards”™ sections of this guidance to determine the appropnate
standards for their programs.

in 1994, the epartment of Education published guidance regarding its evaluation under

Title VI of an institution's consideration of race or national origin in the award of financial aid.
59 Federal Register 8756 (1994). Insututions should consult that guidance for a more specific
discussion of affirmative action in financial aid decisions, including an institution’s award of

- privately donated funds. Several months after the publication of that guidance, the U.S. Court of
Appeals for the Fourth Circuit sustained a constitutional challenge to a state university scholarship
program open only to Afnican American students in Podberesky v. Kirwan, Podberesky held that
the challenged scholarship program was not narrowly tailored to the asserted interest in
remedying the present effects of past discrimination. Institutions located in the Fourth Circuit,
which includes the states of Virginia, Maryland, North Carolina, and South Carolina, should
review Podberesky, as that decision will guide the evaluation of the use of racial classifications in
higher education in that circuit. '

There is n77uch uncertainty with respect to the law on affirmative action at this time. New
— decisions, by thc Supreme Court or lower courts, may significantly affect the standards governing
the use of affirmative action in educarional institutions. We encourage institutions to consult with
their counsel, and to contact the Oﬁ"lce@DCiVil Rights ("OCR") at the Department of Educarion,
for assistance. A list of OCR offices and staff available 1o assist you is included in this guidance.
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L When is an Institution Covered by the Constitution or Title VI?

Both the Constitution and Title VI of the Civil Rights Act of 1964 may apply to an
institution’s affirmative action programs. The Fourteenth Amendment to the United States
Constitution prohibits states from denying any person equal protection of the laws. Because they
are a part of state government, public colleges and universities are covered by the Fourteenth
Amendment. The Fifth Amendment to the United States Constitution prohibits the federal
government from denying any person life, liberty, or property without due process of law.
Postsecondary institutions operated by the federal govemment are covered by the Fifth
Amendment, The Supreme Court has held that equal protection claims under the Fifth
Amendment’s Due Process Clause are governed by the same standards that apply to equal
protection claims under the Fourteenth Amendment.’

Title VI provides that no person in the United States shall, on the ground of race, color. or
national origin, be excluded from participation-in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving federal financial assistance.* Any public or
private institution that receives financial assistance from the federal government is subject to the
requirements of Title vi® A public institution that receives federal financial assistance is therefore
covered by both the Constitution and Title VI, Title VI covers all of the operations of an
institution that receives federal financial assistance, including the institution’s award of privately
donated funds.* Title VI does not bar affirmative action measures that would satisfy the
requiremnents of the Fourteenth Amendment.’

The Office @Civi! Rights at the Department of Education is responsible for enforcing the
requirements of Title V1 at institutions receiving federal education funds. Institutions subject to
Title VI must abide by the provisions of the statute and comply with regulations promulgated by
the Office of Civil Rights.¢

IL When does an admissions or financial aid program use a classification based on race
or national origin?

This guidance applies to admissions and financial aid programs that use criteria based on
race, color, or national origin as a factor in decisionmaking. It applies both to programs in which
race or national origin is the sole factor underlying the institution’s decision and to those in which
race or national origin is one of many factors considered. This guidance does not apply to
admissions decisions or financial aid awards for disadvantaged students, as long as the
determination that a student is disadvantaged is not based on race or national origin.

[lI. Compliance with the Constitution and Title VI: Strict Serutiny

m--'s-r(fm-( Courtk f\u, /&[vmvm—J"ﬁA/F ‘/"fw‘ re
1 t 3940? T

oth the Constitution itle VI{that any program that uses race
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or national origin as a factor in decisionmaking must satisfy “striet scrutiny™.” To satisfy strict
scrutiny, the institutional interest underlying an affirmative action measure must be “compelling”
and the measure must be “narrowly tailored” to serve that interest.* The compelling interest
inquiry centers on “ends” and asks why an institution is classifying individuals on the basis of race
or national origin. The narrow tailoring inquiry focuses on “means”™ and asks how the government
is seeking to meet the objective of the race-based classification.

A. The Compelling Interest

The interests that may justify the consideration of race or narional origin in higher
education can be divided into two broad categories: remedial interests and non-remedial interests.
The Supreme Court repeatedly has held that remedying the effects of past discrimination may
constitute a compelling interest.” In contrast, no majority of the Court has squarely addressed
whether any non-remedial interest is sufficiently compelling to justify the consideration of race or
national origin. But the Deparument of Education and the Department of Justice believe that, as
Justice Powell indicated in his landmark separate opinion in Regents of the University of
California v. Bakke, a university may have a compelling interest in considering race in its

admissions process in order to foster diversity among its student body to further the university’s
educational objectives.'*

The Count’s decisions have not foreclosed the possibility that non-remedial interests other
than fostering diversity for educational purposes may also be compelling, but no such interest has
been recognized as compelling by the Court to date. Thus there are substantial questions as to

whether and in what settings such other non-remedial objectives can constitute a compelling
interest.

1. Remedving the Effects of Discrimination
a. Genera] Standards

Remedying the identified effects of past discrimination may constitute a compelling
interest that can support an institution’s use of a classification based on race or national origin.
This discrimination could fal) into two categories. First, an institution can seek to remedy the
effects of its own discrimination. Second, the federal govermment or a state or local government
may seek to remedy the effects of discrimination committed within its jurisdiction, including
discrimination committed by private actors, where the government becomes a passive participant
in that conduct and thus helps to perpetuate a system of exclusion." Thus. where authorized by
law, 2 public institution may seek to remedy the effects of past discrimination in its educational
system, including discrisnination by local school systems or by pn'vate entities, that it has helped 1o

perpetuate. In either category, the remedy may be aimed at ongomg patterns and practlces of
exclusion or at the lingering effects of prior discriminatory conduct. '

An institution should be able to identify with some precision the discrimination to be
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remedied. The fact and legacy of general, historical societal discrimination is an insufficient basis
for affirmative action."” Similarly, amorphous claims of discrimination in education that are not
related to an institution’s programs are inadequate.! In justifying remedial affirmative action
based on the current effects of past discrimination, an institution should be prepared to articulate
how any current conditions that limit educational opportunities by race or national origin are
related to past discrimination for which the institution shares responsibility.'*

It is not necessary for a court to make a judicial finding of discrimination before an
institution may undertake remedial measures. Rather, the institution must have a “strong basis in
evidence” for its conclusion that remedial action is necessary.'® This evidence should approach
what the Supreme Court has called “a prima facie case of a constitutional or statutory violation™
of the rights of minorities.'"” For example, significant statistical disparities between the number of
minorities admitred to an institution and the percentage of minorities in the pool of qualified
applicants might permit an inference of discrimination that would support the use of racial or
ethnic criteria intended to correct those disparities."* In making this comparison, a school may
consider the pool of qualified students who actually apply for admission, and the larger pool of
students in areas from which applications may be drawn who would meet the school’s admissions
standards. However, mere underrepresentation of minorities as compared to the percentage of
minorities in the general population is an insufficient predicate for affirmative-action.'

The Title V1 regulations require that, in administering a program in which it has previously
discriminated, an institution receiving federal financial assistance take action to overcome the
effects of that prior discrimination.® Thus if a court, a federal agency, or a legislative or
administrative body has found that a covered institunion has engaged in discnmination, that
institution must take steps to remedy that discrimination. The same obligation arises if the
institution itself determines that remedial action is necessary to correct the effects of past
discrimination. When a finding of prior discrimination, whether by a court, an agency, a
legislative body, or the institution itself, rests on a strong basis of evidence that the institution
discriminated in the relevant jurisdiction, the institution may use narrowly tailored affirmative
action measures to remedy the discrimination.

b. Fifth Circuit Standards: Remedial Objectives

In Hopwood v. Texas, the U.S, Court of Appeals for the Fifth Circuit held that the law
school at the University of Texas could not rely on past discrimination by other schools in the
Texas state system, including other schools at the University of Texas, as a predicare for
considering race in its admissions process.' Rather, in the view of the court, the law school’s
constitunonally valid remedial interests extended no farther than redressing the effects of any prior
racial discrimination by the law school itself.* “As a result, past discrimination in education,
other than at the law school, [could not] justify the present consideration of race in law school
admissions.”® This holding is binding precedent in the Fifth Circuit. Accordingly, postsecoridary
institutions in Texas, Louisiana, and Mississippi cannot use discrimination by other actors in the
state’s educational systems as a predicate for considering race or national origin in admissions and

e v aw
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financial aid. In addition. one “functionally separate unit” of an institution, such as a medical
school, cannot rely on past discrimination by other units in that institution. A particular school
in those states must have a strong basis in evidence for concluding that there exist present effects
from discrimination for which that schoof itself is responsible. However, if a state or institution of
higher education has an obligation to remedy state or institution-wide discrimination. Hopwood
does not prohibit the appropriate legislative or administrative body from using affirmative action
to remedy that discrimination in its component schools.”

2. Non-Remedjal Interests
a. Diversity

No majority opinion for the Supreme Court has addressed when a non-remedial objective
may constitute a compelling interest that can justify the use of narrowly tailored race-conscious
measures.** However, in his landmark separate opinion in Bakke, Justice Powell stated that a
university may have a compelling interest in considering the race of applicants in its admissions
process in order 1o foster greater diversity among its student body. Such diversity brings a wider
range of perspectives to campus, which in turn contributes to a mére robust exchange of ideas.
This exchange is the central mission of higher education and in keeping with the time-honored
valueyn¥icademic freedom.?” Moreover. in the view of Justice Powell, the First Amendment
protection of academic freedom supports allowing a university to “make its own judgments”
regarding education, including the selection of its student body.?

In order for diversity to qualify as a compelling interest, an institution must seek 2 further
objective beyond the mere achievement of diversity itself. The Court has consistently rejected
“racial balancing” as a goal of affirmative action, because “(preferring members of any one group
for no reason other than race or ethnic origin is discrimination for its own sake.”® For example.
in Bakke, Justice Pawell stated that diversity in an institution’s student body can serve the further
goal of enriching the academic experience,?® but found no compelling interest in assuring that the
student body had a specified percentage of particular minority groups or reducing the deficit of
minoritiés in the medical profession.’’ Accordingly, an institution that uses affirmative action to
achieve diversity must have a sound educational objective for its diversity program. A schoo!
must be able to support its claim that diversity serves educational objectives by being prepared to
demnonstrate the educational benefits that diversity produces on campus or within the university's
programs.

b. r Non-Ri dial ests

The Supreme Court has neither approved nor foreclosed the use of affirnative action to
serve non-remedial ends, but, as we have already noted, no majority opinion of the Court has
found a non-remedial objective compelling.* In his Bakke opinion, Justice Powell assumed that a
state could have a compelling interest in “improving the delivery of health-care services to
communities currently underserved,” but concluded that the university had failed to prove that
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reserving sixteen percent of the seats in its medical school class for minority students was either
needed or geared to promote that goal.> It is not clear whether a racial classification that was
narrowly tailored to this interest could survive strict scrutiny.’* Whether other non-remedial
interests can be sufficiently compelling to justify the use of classifications based on race or
national origin should be considered on a case-by-case basis.
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c. Fi ircuit dards: -Remedizal Interest

The Department of Education and the Department of Justice believe that, as Justice
Powell stated in Bakke, diversity may constitute 2 compelling interest justifying the consideration
of race in higher education. However, in Hopwood, the U.S. Court of Appeals for the Fifth.
Circuit held that an institution’s interest in diversity to enrich the academic experience cannot
satisfy strict scrutiny.”® That ruling is binding in the states of Texas, Louisiana and Mississippi.
Accordingly, institutions in those three states cannot use affirmative action to foster diversity
among their student body i order to enrich the academic experience.

Institutions in the Fifth Circuit should be aware that there is language in Hopwood that
suggests that remedying past wrongs is the only compelling stale interest that can justify
classifications based on race.’® However, the only non-remedial interest at issue in the case was
diversity, and it may be argued that the holding of Hopwood does not extend to other non-
remedial interests that were not before the panel. Hopwood itself noted that Justice Scalia has
suggested one possible non-remedial compelling interest -- “a social emergency rising to the level
of imminent danger to life and limb”.>” Because the case before it did not present such an interest,
the panel did not take a position on Justice Scalia’s suggestion. Institutions in Texas, Louisiana,
and Mississippi should consult with their counsel before using classifications based on race or on
national origin to further any non-remedial interest, and cannot use affirmative action to foster
diversity in order to enrich the academic experience.

B. Narrow Tailoring

In addition to advancing a compelling goal, any use of race must also be “narrowly
tailored.” This ensures that race-based affirmative action is the product of careful deliberation,
not hasty decisionmaking. It also ensures that such action is truly necessary and that less
intrusive, efficacious means to the end are unavailable.

The determination of whether 2 particular affirmative action program is narrowly tailored
is highly fact-specific. As applied by the courts, the factors that typically determine whether a
measure is narrowly tailored are the following: (i) whether the institution considered race-neutral
alternatives before resorting to race-conscious action; (ii) the scope of the affirmative action
program, and@hether the use of a waiver or other mechanism facilitates the narrowing of the A
program’s scope&iii) the manner in which race is used, that is, whether race determines eligibility g
for a program or whether race Is just one factor in the decisionmaking process; (iv) the



| ©12/10/97 18:56 2202 307 2008 PHTF WiVuUD/ vay

R .t ,“\ nm""':

L b b
A A

comparison of any numerical targets to the percentage of qualified minorities in the applicant
pool; (v) the duration of the program and whether it is subject to periodic review: and (vi) the
degree and type of burden imposed on non-minorities by the program.

Before describing each of the components, three general points about the narrow tailoring
test deserve mention. First; it is unlikely that an affirmative action program must satisfy every
factor. A strong showing with respect to most of the factors may compensate for a weaker
showing with respect to others.

Second, all of the factors will not be relevant in every case. The objective of the program
may determine the applicability or weight to be given a factor. and factors may play out
differently in remedial programs than they will in non-remedial programs.

Third, the narrow tailoring test should not be viewed in isolation from the compelling
interest inquiry. While the two inquiries are distinct, as a practical matter there may be an
interplay among the two. For example, in a case involving a set-aside program for minority
contractors, the Court stated that the weak evidence of discrimination on which the city of
Richmond predicated its remedial program could not justify the adoption of a rigid racial quota.**
This suggests that if Richmond had opted for 2 more flexibie ineasure, the Court might have been
less demanding in reviewing the evidence of prior discrimination. However, the Court has never
explicitly recognized any trade-off between the compelling interest and narrow tailoring tests.

1. Race-Neutral Alterpatives
*  Before resorting to race-conscious action, an institution should give serious consideration
to race-neutral alternatives, that is, measures that do not rely on race or national origin 2s a factor
in decisionmaking. For example, the Court found that a preference for minority-owned businesses
was not narrowly tailored in part because the local government did not consider other. race-
neutral means to increase minority participation in contracting before adopting race-conscious
measures, such as targeted financial assistance for small or new businesses.*” In the context of
higher education, an institution might consider the use of socioeconomic criteria that do not
include race or national origin, or increasing efforts 1o solicit applications from students who have
not wraditionally applied for admission, including minority students.

The Court has not specified the extent to which an institution must consider race-neutral
measures before resorting to race-conscious action. Justice Powell has suggested that in a
remedial setting, it is not necessary to use the “least restrictive means” where they would not
accomplish the desired ends as well,*° and has described the narrow tailoring requirement as
ensuring that “|ess restrictive means” are used when they would promote the objectives of a racial
classification “about as well",*' Accordingly. an institution probably need not exhaust race-
neutral alternatives, but it must give them serious attention and must use them where efficacious.
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2. Scope of Pro exibility and Wai

If an affirmative action program’s scope exceeds that necessary to achieve the compelling
interest underlying the program, the program is not narrowly tailored. A program need not be
limited to the specific individuals who suffered the past discrimination.** But a program
undertaken to remedy past discnmination against certain races should not include preferences for
other racial groups who did not experience that discrimination. For example, the Supreme Count
found that a set-aside program for minority contractors was not narrowly tailored in part because
the city’s evidence of discrimination, all of which pertained to the treatment of African Americans,
did not provide a predicate for the program’s preferences for Aleuts, Asian Americans, and
Hispanics.

Courts have looked favorably upon plans in which numerical targets are waived if there
are not enough qualified minority applicants.* In the context of government contracting, for
example, Congress permitted officials to waive a narional goal of ten percent participation by
minority contractors if it was necessary given the availability of qualified minority contractors in a
particular area, or if a grantee demonstrated that his or her best efforts would not succeed in
achieving the target.** Waivers such as these ensure that a program is flexible, and are especially
important if the program uses a relatively rigid measure such as a quota or set-aside.

3. Manner in Which Race is Used

An integral part of the narrow tailoring requirement is the manner in which race is used.
Flexible programs are more likely 1o be narrowly tailored than programs with rigid requirements.
Thus programs in which certain spots or financial aid awards are open only to members of
designated racial or ethnic groups are significantly less likely 1o satisfy the narrow tatloning
requirement than programs that merely consider race or national origin as one of many factors and
are open to all races and ethnic groups.

Two types of racial classificanons are most vulnerable to a challenge on the ground that
they are too rigid. First and foremost are affirmative action programs in which 2 specific
percentage of pasitions or financial aid is set aside for minorities. A goad example is the medical
admissions program that the court invalidated in Bakke, which reserved sixteen percent of the
slots in the medical school for members of racial and ethnic minority groups.*

The second type of classification vulnerable to attack on flexibility grounds is a program in
which race or national origin is the sole or primary factor in determining eligibility, for example, 2
scholarship program reserved for minorities. A scholarship program reserved for minorities may
be distinguished from an admissions quota reserving a portion of seats in a class for minorities, in
that the burden imposed on non-minority students in the financial aid context -- possibly receiving
less aid — is less severe than the burden imposed by an admissions program -- not being admitted

_to the institution at all. But a scholarship program open only to minorities is less flexible than a

scholarship program in which race is one of many factors that determine eligibility for the award.
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Under both the admissions set-aside and the minority scholarship program. persons not within the
designated categories are ineligible for certain benefits or positions. This is not the case n
programs where race or national origin is deemed a plus in evaluating an applicant’s file but docs
not msulate the applicant from comparison with all other candidates for the available benefit."’

In llght of these considerations, two general principles are apparent with respect to
admissions. First, set-asides or quotas should not be used in an admissions prograrn unless such
measures are absolutely essential to remedying discrimination and its effects.* Second, where an
institution considers race or national origin to foster diversity for educational objectives, Justice
Powell’s opinion in Bakke indicates that the program should include diversity characteristics in
addition to race or national origin, such as other life experiences, achievements, talents, interests,
extracurricular activities. economic disadvantages, apd_ geographic background,*

For a detailed discussion of the standards that should be applied to minority scholarship
programs, institutions and their counsel should consult the Department of Education’s published
guidance, 59 Federal Register 8756 (1994).

4. Comparison umerical Targets to the Qualified Applicant

Where an affirmative action program is justified on remedial grounds, the Court has
compared any numerical goal to the percentage of minorities in the relevant labor market or
industry. The Court rejected a city's target of providing thirty percent of its contracts to minority
businesses where the target had been selected as roughly halfway between one percent, the
percentage of contracts previously awarded 1o African American businesses, and fifty percent,
the percentage of Affican Americans in Richmond’s population. What was required. the Court
stated, was a target that was related to the percentage of African Americans in the pool of
qualified cantractors, not the percentage in the general population.®

Institutions that use numerical goals and targets therefore should select a goal that is
related to the percentage of minorities in the pool of qualified applicants. A school may consider
the pool of qualified students who actually apply for admission, and the larger pool of students in
areas from which applications are drawn who would meet the school’s admissions standards.

5. Duratjon and Perigdic Review

A particular affirmative action measure should remain in place only as long as it is needed
10 achieve the compelling interest that it serves.® A race-based classification is therefore more
likely to satisfy the narrow tailoring test if it has a definite end date or is subject to meaningful
peniodic review in order to ascertain the continued need for the measure.”” Reexamination of
affirmative action programs also allows an instinution to fine tune its classification or discontinue
it if warranted. which may allow the program to sausfy other factors in the narrow tailoring test.
The Office of Civil Rights recommends annual reviews to ensure compliance with this aspect of
the narrow tailoring requirements of Title VI.
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6. Burden on Egn-Bengﬁciarigs

Affirmative action necessarily imposes some burden or disadvantage on persons who do
not belong 1o the racial or ethnjc groups favored by the program’s classifications. While some
burdens are acceptable, others may be too high. In general, a race-based classification that
“unsertle[s] . . . legitimate, firmly rooted expectations” or imposes the “entire burden . . . on
particular individuals” crosses that line.”® For example, if an institution terminated scholarships
that had been awarded 1o particular non-minority students in order to fund a scholarship program
for minority students, that might place too much of a burden on the affected non-minority
students 1o be considered narrowly tailored. Generelly, the less severe and more diffuse the
impact on non-minority students, the more likely that a racial or ethnic classification will address
this factor satisfactonly. ' .

In this regard, race-targeted financial aid may be less burdensome than race-based _
admissions policies. Race-targeted aid does not necessarily foreclose a non-minority student from 7
attending a school solely on the basis of his or her race. [Moreovcf, in contrast to the number of I
admissions slots, the amount of financial aid at an institution may not be fixed. \For a more '
detailed discussion of narrow tailoring in the context of race-targeted financial aid, see the
Department of Education’s published guidance, 59 Federal Register 8756 (1994).

i

IV. Conclusion

Any covered institution that uses race or national onigin as a basis for decisionmaking
should review its program to determine if it comports with the strict scrutiny standard. Appended
to this guidance is a nonexhaustive checklist of questions that will aid institutions in collecting the
information necessary to conduct a thorough review. Because the questions are just a guide, no
single answer or combination of answers is necessarily dispositive as to the validity of any
particular program.

10
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\. Adarand Constructors, Inc. v. Pena, 515 1).5. 200,213-18 (1995).

2.42 U.S.C. 2000d. Tite VI docs not apply la programs dircctly admunistered by the United States or il% agencies, See
Soberal-Perez v. Heckler, 717 F.2d 36, 38 (2d Cir. 1983). cert denied, 466 U.S. 104 (1984).

3. For a list of federal education financial assistance programs, see 34 C.F.R. Part 100, Appendix A,
4, See 42 J.S.C. 2000d-4a(2)(A).

5. See Regants of the Universtty of California v. Bakke. 438 U.S, 265, 284-87 (Powell. 1.). 325, 328 (pluralicy
opmien). .

6. Those regulations are loﬁitcd in 34 C.F.R. Part 100 (1997).

7. Adarand, 515 U.S. et 235 (Constitution); see Bakke , 432 U.S. a1 284-287 (Powell. J.). 325, 328 (plurality opinion).
(Title VI does not prohibit affirmalive scuon measures thal would be permiissible under the Constirution).

8. Adarand, 515U.S. 200.

9, See. e.g.. City of Richmond v. JA. Croson Co., 488 U1.S. 469, 498-506 (1989): Shaw v. Hunt, 116 S, CL 1894,
1902-03 (1996).

10. 438 U.S. 265, 311-15 (1978) (Powell. J.. concurring in the judgment).

11. See Croson, 488 U.S. at 491.93 (plurality opinion): id. at 518-19 (1. Kennedy coneuwrring in part and eoncurring in
the judgment).

12. See Adarand, 515 U.S. a1 269-70 (Souter, J. diﬁscrm'ng): Cf. United States v, Fordice, 50511.S.717,727-29
(1992) (state must eradicalc policics and practices traceable to priot de jure system thal continue to foster segregation) .

13. See Croson. 488 U.S. al 499, SO0S.

14, See Croson. 488 U.S. al 499 (“wnorphous™ claim of past discrimination in an industry can not justify the use of an
unyielding quota).

15. See, e.g.. Podberesky v. Kirwan, 38 F.3d 147, 153 (4th Cir. 1994) [cert denied ..): Fordice. S03U.S at 730 n.4.
16. See Wygant v. Jackson Board of Education, 476 U.S. 267, 277 (1986) (plurality epinion).

17. See Croson, 488 U.S. at 500. |

18. See Croson, 488 U.S. at 501, 509.

19. Croson, 488 U.S, at 50]-02.

20, 34 C.F.R. 100.3(h)(6)(1).

21. 78 .34 932, 951 (5th Cir.), eert. denled, 116 S..CL, 2581 (1996)

22. 78 F.3d at 951,

11



12/10/97 18:58 8202 307 2008 PHLE

23, 18 F.3d a1 954,
24. See¢ 7R F.3d at 951.
25. See 78 [F.3d at 954 (ciling Fordice, 505 U.S. a1 731-32).

26, In Metro Broadcasting, Ine. v. FCC. 497 U.S. 547 (1990Q), the Court spplied intermediate scrutiny ta a preference
for minority-owncd broadeasters and held that exposing the nation to diverse perspectives in brosdcasting was an
important governmental interest. The Court thus did not consider whether the government's interest in seeking diversity
in broadeasting was compelling. Adarand overruled Metro Broadcasting insofar as it held that bemgn race-hased
action by the federal government is subject to intermediate scrutiny, but did not address whether diversity in
broadeasting can be a compelling, as opposed Lo important; interest,

27. Bokke 438 U.S. at311.14.

28. Bakke, 4381).8. a1314.

29. Bakke, 438 U.S. at 307 (J. Powell, concurring) (reducing deficit of minoritics in medical school and the medical
profession); see Croson, 488 U.S. at 507; Johnson v. Transporiailon Agency, 480 U.S. 616, 639 (1987).

30. Bafke, 438 U.S 81313,

31. Sec Balde, 438 U.S. a1305.307, Simularly, in the law enforcement context, diversifying the ranks of officers may
at times serve vital public safety and operational needs, thereby enhancing the sgency's ability to carry out its functions
cffecuvely. See Borhold v. Rodriguez, 863 F.2d 233, 238 (2d Cir. 1988); Talbert v. City of Richmond , 648 ¥ .2d 925.
931-32 (4th Cir. 1981), cert. denied, 454 U.S. 1145 (1982); Detrvit Police Officers’ Ass nv. Young, 608 F.2d 671,
695-96 (6th Cir. 1979), cert, denied, 452 U.S. 938 (1981); Baker v. Ciry of St. Petersburg. 400 F.2d 294, 301 1,10 (5th
Cir. 1968). ¢f. Wittmer v. Peters, 87 F.3d 916,919 (7th Cir. 1996), cert. denied, 117 $. Ct, 949 (1997) (upholding
prefeyence for a black licutenant st 3 boot camy for young offenders bascd on the finding that the camp would no!
achicve ils rehabilitative mission absent the prefarence because 70% black inmate population unlikely 1o accept mulitary
regimen with less than a 6% black sceurity staff and no blsck lieutenants).

32. See Adarund. (Stevens, 1. dissenting).

33, Balde, 438 U.S. a1 310 (Powell, J. concurring in the judgment)

34. Justice Powell approvingly quoted the staic court below, which had noted that there were more precise and reliable
ways lo idenufy upplicants who were genuinely interested in the medical problems of underserved communities than
race, nuinely. a demouastrated concem for the problem in the past and a declaration that practicing in such a community
was an applieant’s primary professional goal. Id. at310-]1.

35, See Hopwond, 78 F,3d at 944, 948.

36. Suc Hopwood, 78 F.3d a1 944, 948,

37. See Hopwood. 78 [ .3d ut 944 (discussing Croson. 488 U.S. at 521 (Scalia. J.. concurring in judgment)).

38. Croson, 488 U.S. at 496 see also Sheet Metal Workers v. EEOC, 478 U.S. 421 (1986):. United Siates v, Puradise.
480 U.S. 149 (1987). '

39. Croson. 488 U.S, at 507,

12
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40. See Fullilove, 448 U.S. a1 508 (Powell, J., concumng).

4}, Wygani. 476 U.S. a1 280 n.6 (plurahly opinion of Justice Powell). ¢f. Billish v. Cin: of('hlcago 989 F.2d 890. 894
(7th Cir.) (en banc) (‘Pcsncr. 1) (in revicwing affirmslive action measures, courts Tust be “sensitiv(c] W the importance
of avoiding racial criteria . . . whenever it is possible 10 do so, [as] Croson requires™). cert. deniied. 114 S.CL. 290
(1993).

42, See Adarand, 515 U.S. at 237 (govermment may respond to the lingering effects of racial discrimination by using
narowly tailored racc-based action).

43. Croson, 488 U.S a1 506,

44, See, e.g., Paradise . 480 U.S. 177-78.

45, See Croson. 488 U.S. st 508 (discussing Fullilove v. Klutznick. 448 U.S. 448 488 (1980) (plurality opinion)).
46. Boklu. 438U.S. at 275.

47. See Bakke. 438 U.S. 8t 315-17, see alsa Jahnson, 480 U.$. al 616 (upholding program thar did not set aside any
positions for women).

48, See, e.g., Paradise. 480 U.S. 149,

49. See Bakke, 438 U.S. at 315 (Because “[t}he diversity that furthers a compelling state interests encompasses a far
broader array of qualifications and cheracteristics of which racial or ethnic origin is but a single though imporant
elemcnt,” a program “focused solely on ethnic diversity would hinder rather than further attainment of genuine
diversily.”) (Powcll. J.. concurring in the judgment)

50. See Croson, 488 U.S. al 507.

51, See Fullilove. 488 U.S. at 513 (Powell. J.. concuming).

52, See Paradise, 480 U S, at 178 (plurality opuuon) Sheet Metal Workors. 478 U.S, a1 487 (Powcl], J.. concwring):
Fullilove, 448 U.S, 8t 513 (Powell, J.. concuming).

53. See Johnson. 480 U.S. at 638: Sheet Metal Workers. 478 U.S. a1 488 (Powecll, J., concurring).

13
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Appendix: Questions to Guide Assessment of Affirmative Action U .
~ in Higher Education U‘“x (¢ . o
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1. Coverage of Constitution and Title VI o w“'& b o

. Is the institution public and part of a state government? If so, it is subject to the

Fourteenth Amendment. Is the institution a part of the federal government? ([f so,
it is subject to the Fifth Amendment.) Does the institution receive federal financial
assistance through any of the programs listed in Appendix A of Part 100 of the
Office f Livil Rights’ regulations? [Iiso. it is subject to Title V'[l

. Is the institution located in the Fifth Circuit? If so, the standards governing its
affirmative action program are those in Hopwood v. Texas, which is dlscussed in
the “Fifth Circuit Standards” sections of this guidance,

I[I. Race-based Classifications

. Does the institution use race, color, or national origin as a factor in any aspect of
admissions or the award of financial aid? If an institunon considers disadvantaged
! status, does the definition of disadvantage include consideration of race or national
ongin?
. If the institution has decided to consider race and national origin as factors in its

admissions process, is the admissions process guided by a written affirmative
action plan? How are admissions structured? For public institutions, is the
consideration of race mandated or authorized by legislation?

. What standards guide admissions decisions and how does the admissions process
work? How and at what point in the admissions process is each admissions
criterion weighted and considered? Is each admissions criterion educationally
justifiable and closely related to the institution’s mission? How and at what points
are race or national arigin considered and weighted in admissions? How and at
what point(s) are minority students being admitted?

1II. Strict Scrutiny

A. Compelling I[nterest

. What is the objective of the program’s consideration of race or national
origin? Is it intended to remedy discrimination, to foster diversity to
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achieve an educational objective, or for some ather purpose?
1. Remedial Interests

. Factual Predicate. What is the underlying factual predicate of
discrimination? Is the program justified solely by reference to
general societal diserimination. general assertions of discrimination
in education, or a statistical underrepresentation of minofities as
compared to their percentage of the general population rather than
the relevant pool of qualified applicants? {Without more, these are
impermissible bases for affirmative action’) '

1)

. Has a court. legislative body, or agency made a finding that the
institution has discriminated against minorities? Is the institution
the subject of a court desegregation order or a legislative or
admunistrative finding of unlawful discrimination? Did the body
making the finding have a strong basis in evidence for its
conclusion? Does the institution itself have a strong basis in
evidence for concluding that it has discriminated?

. If the institution is public, has a state or local government made
findings of discrimination within its jurisdiction. including
discrimination by private actors? Are there present effects of any
such past discrimination? Was the government, or is the
government now, a passive participant in that discrimination so as
to perpetuate the exclusion? Did the institution help to perpetuate
that discrirmunation?

. Identify the racial and ethnic composition (YeAfrican American,
Hispanic, Asian-American, American Indian, white) of the
following groups: i) the institution's student body: ii) the
institution's qualified applicants; and i1i) the pool of qualified
potential applicants from which the institution draws its students,
for example, students meeting the school's admission requirements
living in the areas served by the institution.

D

Based on thg information , 1s there underrepresentation at the

school of qualified students fr articular races or national
origins? If 5o, is there-d(ignificant statistical disparity)?

. What is the nature of the evidence? Is it statistical or documentary?
Are statistics based on comparisons to the general minority
population, or are they more sophisticated and focused? For

X
q

(AN ]
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example, do they attempt to identify the number of qualified
minorities in the applicant poo). or seek to explain what the number

would look like “but for” the exclusionary eff iscrimination? . ;&w
Does the evidence seek to explain the@econdary effectglof ~ “Tum ™ m
discrimination? Is there evidence on how discrimination has ~ ** {

hampered minority opportunity in education. or is the evidence
simply based on generalized claims of societal discrimination? In
addition 10 any statistical or documentary evidence, is there
testimonial or anecdotal evidence of discrimination?

Since the adoption of the program, have additional findings of
discrimination been made that could serve to justify the need for the
program when it was adopted? If not, can such evidence be
assembled now? Is there new evidence that the remedial program is
ne longer necessary?

Apan from any past findings or court orders, is there past
discrimination affecting admissions at that institution? Has the
institution determined whether the effects of past discrimination
continue? If there have not been findings of past discnmination, is
there a strong basis in evidence to believe that there may be a
current violation or the continuing effects of past discimination?

erests

What are the institution's mission statements and how do they relate
to its diversity objectives?

What are the educational benefits of diversity at your institution?
What is the empirical basis for the conclusion that diversity will
enhance the educational benefits the institution identifies?

Is affirmative action in admissions used to achieve the educational
benefits of diversity? What is the institution's definition of
divprsityﬁhe institurion must assemble a factual predicate
demonstrating that greater diversity would foster some larger
societal goal beyond diversity for diversity's sake_ ) Does diversity
include factors other than race and national origin? If so, what
factors? Which admissions criterion or groups of criteria are

related to the diversity goal? How is each weighted and considered
in the admissions process”?
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. Race-neurral ajfernatives. If race or national origin is considered as a
positive factor, has the institution made efforts to achieve its goals in race-
neutral ways? If so, what efforts were made and what were the resulis? If
race-neutral measures were not undertaken, why does the institution
believe that such efforts would be insufficient 1o serve the compelling goals
without the plus-factor credit? What was the nature and extent of the
deliberation over any race-neutral alternatives? Was there a judgment
regarding the relative effectiveness of race-neutral alternatives and race-
conscious measures?

. Duration/Continued Need. Does the institution have data to show whether
affirmative action is necessary? When did the institution begin
implementing its affirmative action program? Even if there was a
compelling justification. at the time of adoption, that may not be the case
today. In that regard, does the program have an end date? (Has the end
date been moved bac@ Is the program subject 10 penodic oversight, and if
so, what is the nature of that oversight? Has the program ever been
adjusted or modified in light of periodic review? What were the results of
the most recent review? Is there evidence of what might result if the racial
classification were discontinued? Does the institution have staustics or
other evidence to show the effect of the program on achievement of
diversity objectives or remedying the effects of discrimination, e.g., data
regarding minority participation levels before and after affirmative action
programs began? '

. Pool of Beneficiaries. How does the college assess whether diversity has
been achieved? Does the admissions process incorparate numencal goals?
By what process were these goals derived? If the program is remedial, are
the goals related to the percentage of minorities in the pool of qualified
gpplicants, and do the beneficiaries include categories of minorities who
may not have been discriminated against? ' '

. Manner in Which Race is Used. Does the program establish fixed
numerical set-asides? Is race an explicit requirement of eligibility for the
program? If there is no such factua! requirement, does the program

‘ operate that way in practice? Or is race just one of several factors -- a

' “plus™ -- used in decision making? Could the objectives of any program

, that uses race as a requirement for eligibility be achieved through a more
flexible use of race?

. Burden on Non-Beneficiaries, What is the nature of the burden imposed
. on persons who are not included in the racial or ethnic classification
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established by the program? Does the program displace those persons
from existing positions or financial aid awards? What is the size and
dimension of the exclusionary impact in admissions? What is the dollar
value of the financial aid awards in question? Does the impact of the
program fall upon a particular group or class of students, or is it more
diffuse? What is the extent of other opportunities outside of the program?
Are persons not eligible for the preference put at a significant competitive
disadvantage as a result of the program?
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INTRODUCTION l

origin in adm;ss;ons and financial aid decisions assess whethe;

their programs are consistent with Title VI of the Civil Rights

Act of 1964 3nd the U.S. Constitution. m&w&m—-m%e{-eswf/
to—constdsr‘thts*ﬂ%ndou%9‘"As used in thlslﬁéndout, the term
"affirmative |action"” means the use or consideration of race or
ational oridinm as a)factor in admission or financial aid v
programs. Recruitment and outreach programs designed to increase]

the number of minorities in the applicant po¢l raise distinct
questions and are not included in this Assessment Handout. Note
also that the Hopwood v, State of Texas decision, which applies
in the states of Texas, Mississippi and Louisiana, while C
permitting an institution to consider race or national origin o
remedy the eflffects of its past discrimination, prohibits the u
of race or national origin in admissions to achieve the goal o
diverse student body or to remedy discrimination by other
components of| the State's educational institutions. Thus, the
discussion of leers&ty issues [in this Handout would not apply in
those states. My

e he éﬁlf Assebsment ngdout includ i
.¢AVP3 BAdditional EE nsiderationg{ The @tandards[@re based on)

federal statu es, case law, andlpolicy. (See the list of legal
gources included with this Handout.) The

and policy re

allbasd ..' -:'1"1 ndamental issues regarding the
'h?:w@ action in admissions and financial aig/]\-—'J
Please note that each Checkpoint in a category will not
necessarily bé relevant to every institution. In many cases,
additional questions may need to be answered that will be
specific to an institution's affirmative action plan.

There is much|uncertainty with respect to the law on affirmativ#
action at this time. New decisions, by the Supreme Court or
lower courts, |may significantly impact the standards governing
the use of affirmative action in educational institutions.

Institutions wWorking with this Handout are encouraged to contact
,Z‘he Office éCivil Rights ("OCR") - at the Department of Education
for help. The last page of the Handout lists OCR offices and

staff available to assist you.
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1. Ganeral Standazds
Classificatigns based on race or national origin for the purpose
of affirmative action are permitted under Title VI to the same
extent as under the Congtitution. Under Title VI and the '
Constitution, decisions with race or national origin as a factor
are "suspect! and are subject to strict scrutiny. To satisfy
strict scrutiny a schaol's use of race or national origin must|be
based on a compelling governmental interest and must be narrowjy

tailored to meet that interest. (Narrow tailoring is discusse
later in the iHandout.)

1®

The Supreme Qourt has held that remedying the effects of

discriminatign can be a compelling governmental interest that
might justify the consideration of race or national origin.
the Bakke dedision, Justice Powell's controlling opinion found:

achieving the educatior efits of campus diversity to be a
compelling interest(y , s &t !

|

A, Baseline Considerations

Legal issues may arise when a college or university considers .
race, color dr nationdl origin in decisions involving educational
programs, such as financial aid or admissions. f?fthorough
understanding of the admissions criteria and process is
essential. he questions below cover baseline information for
assessing coﬂlege and university admissions.

i |
Overview: Iﬂ the institution has decided to consider race and;
ethnic originj as factors in its admissions process, 1s the
admissions prpcess guided by a written affirmative action planz
How are admisgions structured?

®. What stapdards guide admissions decisions and how does the
admissions process work? How and at what point in the
admissiopns process is each admissions criterion weighted and
considerpd? Is each admissions criterion educationally
justifiable and closely related to the institution's
mission?| How and at what points are race or national origln
considered and weighted in admissions? How and at what
point(s); are minority students being admitted?
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Caveat: In Ba

hts Act of 1964,it is permissible in appropriate
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i

Standards

ssed above, under the Constitution and Title VI of

for colleges ahd universities to consider race in
ions decisions. They may do so to promote diversjty
ent body, consistent with Justice Powell's landmark
They may also do so to remedy the continued.
scrimination by the institution itself or within the
1l educational system as a whole. As noted, however,
sissippi and Loulsiana, the Hopwood declision limits
tion for affirmative action to remedying the

discrimination. i

Chackpoint

nstitution's student admissiohs process includes

ation of applicants' race or national origin, wha
to remedy
cts of discrimination or to obtain the educationa
of a diverse student body)?

|

kke, Justice Powell rejected the following interests

as insuffici{eht on their face to justify the consideration of

race by the U
disfavored mi
profession, a

discriminatio;

that its affi

communities.

1.

The Title VI 1z

C-Davis medical school: reducing the deficit of |
nhorities in medical schools and the medical [
nd countering the effects of societal |
Justice Powell also rejected UC-Davis'

P argumenf

rmative action policy was necessary to increase the
number of docf

cors who practice in medically underserved

Remedial Purposes

i
|
t

Standards

egulations require a recipient of federal funds
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s
that has discriminated in violation of Title VI or its
regulations to take remedial action to overcome the effects of
the past dis¢rimination. A college that has been found to have
discriminated by a court or an administrative agency like the
U.S. Departmént of Education, Office for Civil Rights, must take M
steps to remedy that discrimination.{j}'finding could also be e
made by a State or local legislative body, as long as the body
finding discrimination had a strong basis in evidence identifying
discrimination within its jurisdiction for which remedial actio¢n
is required.

In addition, |colleges are permitted to take remedial action
without having to wait for a formal finding by a court,
administrative agency, or legislative body. Even absent such
formal findings, a college may take race-conscious remedial
action 1f it |has a strong basis in evidence for concluding that
the affirmative action is necessary to remedy the effects of its
past discrimination and is narrowly tallored to remedy that
discrimination. In justifying remedial affirmative action based
on the current effects of past discrimination, schools should be
prepared to articulate how current conditions that limit

educational gpportunities by race or national origin are relat*d
to past discrimination for which the school shares
responsibility.
Checkpoints
8. Is the institution the subject of a court desegregation
order or a legislative or administrative finding of unlawful
discrimination?
O. Separate from any past findings or court orders, is there

past discrimination affecting admissions at that

institution? Has the institution determined whether the
effects |[of past discrimination continue? If there have ndgt
been findings of past discrimination, is there a strong
basis in evidence to believe that there may be a current
viclation or %hglcontinuing effects of past discrimination?

) Is there under-representation at the school of qualified
students| from particular races or national origins?
Identify the racial and ethnic composition (%African-
American, Hispanic, Asian-American, American Indian, white)
of the fpllowing groups: a) the institution's student body:
b) the institution's qualified applicants; and, ¢) the pool
of qualified potential applicants from which the institutijon
draws itg students, for example, students meeting the
school'sfadmission requirements living in the areas served
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, Justice Powell rejected the following
insufficient on their face to justify the

of race by the UC-Davis medical school: reducin
f disfavored minorities in medical schools and the
ssion, and countering the effects of societal

n. Justice Powell also rejected UC-Davis' argumer
rmative action policy was necessary to increase t}
tors who practice in medically underserved

0

ourt has described the "strong basis in evidence"
pproaching the evidence needed to show a prima fac
imination under the constitution or civil rights
order to satisfy the "strong basis in evidence"
ollege may, if applicable, rely on evidence of p
n such as documentation of specific instances of
iscrimination for which the institution is
Evidence of a significant disparity between the
minority students in a college's student body and
e of qualified minorities in the relevant pool of
so supports an inference of discrimination. 1In
he qualified applicant pool, the racial/ethnic

f the pool of college~bound high schoocl graduates
qualified for admission to the institution may als
termine whether admission practices have resulted
under-representation of qualified students from
ces or national origins. Colleges should assess t
f the pool of qualified potential applicants based
of students by race and national origin in the
ich applications may be drawn who may meet the

)
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sions standards. Such an approach is analogous t
crimination cases where courts have accepted
idence to infer patterns or practices of
scrimination against minority job applicants.
trengthen the predicate for remedial affirmative
lementing statistical evidence that qualified
ubstantially under-represented in the student bod
cf discrimination on the basls of race or nation
individuals.
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basls for re%edial affirmative action.

U

Note: Although it rejected diversity as a basis for affirmative
action, the Hopwood decision (covering Texas, Louisiana, and
Mississippi) | permits the use of race or national origin to
remedy the effects of discrimination by that school.

2. Diversity Purposes

Standards

Achievement of core educational objectives stated in an
institution's mission may constitute a compelling educatiocnal

interest that justifies the consideration of race or national
origin in a narrowly tailored manner.

To qualify ag a legal justification for the use of race or
national origin, diversity programs must have sound educational
objectives. |An institution must be able to support its claim
that diversitly serves educational objectives by demonstrating the
educational Henefits that diversity produces on campus and/or
within the institution's programs. -

Chackpoints —

6. What are the institution's mission statements and how do
they relate to its diversity objectives?

e
9. What are| the educational benefits of diversity at yenr‘l/' —_
institutiion? What is the empirical basils for the
educational benefits the institution identifies?

Additional'Le;al Considerations

A college's written missicn is a statement of core educational
values that are protected by academic freedom principles.
Properly deviged diversity principles that clearly serve an
institution's|mission can be the basis for affirmative action in
admissions dec¢isions as recognized in the RBakke decision.

To articulate|the educational benefits of diversity, studies or
other expert-based information can be helpful. 1In addition to
identifying the educational benefits of diversity, a school
should be prepared to explain why the educational advantages
claimed for its diversity programs cannot be achieved without the
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Standaxds

pursue its diversity interest consistent with th
ny test by using race or national origin as ocne o
rs considered in the admissions process.

deration of race and national origin in admission
under a diversity rationale, an institution's
gram must include diversity characteristics in
ace or national origin. Such characteristics may
life experiences, achievements, talents, interes!
ar activities, economic disadvantages, geographic
s well as various others. The relative weight
ich factor in making admissions decisions is propel
r the college or university: race or national origj
led greater weight than other factors, for example)
ctored diversity program, when diversity objective
ce or national origin remain unfulfilled while rad
nents of diversity have been achieved.

Checkpoints

mative action in admissions used to achieve the

nal benefits of diversity? What is the

ion's definition of diversity? Does diversity

factors other than race and ethnicity? If so, wha
Which admissions criterion or groups of criteria

ted to the diversity goal? How is each weighted 3

ed in the admissions process?

gal Consideratione

seek diversity in admissions to fulfill their
ion through the "robust exchange of ideas" that
diverse student body. Bakke, 438 U.S. at 312-313.

ieving the educational benefits of campus diversit
ng interest for purposes of the strict scrutiny
Bakke, the Supreme Court has decided a number of
ction cases, none of which has invalidated Justice
ion in BakXe that the promotion of diversity in th
ion setting can be a compelling interest.
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®. 1f race or national origin is considered as a positive
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Note tha .ae-e%ding“to_tﬁf:ffgggggngééégi%geriversity is not %
. under|{the Constitution s é consideration of
race or national origin. Hopwood applies in Mississippi,
Louisiana, amd Texas and is not legally binding in any other
state. Note|also that Hopwood upheld the consideration of race
or national ¢rigin by an institution where necessary to remedy

discrimination by that school.

C. Is the yse of race in remedial or diversity programs
narrowly tailored?

Overview: If the institution supports its affirmative action
program on remedial purposes or the attainment of diversity, is
the use of rdce or national origin in admissions narrowly
tailored to dchieve its purposes?

Standaxds

The Department of Education fw_—rl-l-] consider factors established &
case law in assessing whether a college's consideration of rac%
or national ¢origin meets the narrow tailoring requirements of
Title VI and |the Constitution. An overriding question 1is wheth
the school's juse of race is focused as narrowly as possible on
the achievement of the school's compelling interest, e.g.,

First, it is necessary to determine the efficacy of alternative
approaches. [It is important that consideration has been given
the use of rage-neutral alternative approaches (e.g., the use ¢

[t

y

er

to
£

admissions criteria that do not include race cor national origin,

or recruitment programs). Race or national origin may be
considered in| admissions decisions only if a college determines
that alternative approaches to the use of race have not been of]
will not be effective. o

Gheckpoints

factor, has the institution made efforts to achieve its
goals in|race-neutral ways? If so, what efforts were made
and what|were the results?

). If race-neutral measures were not undertaken, why does the
institution believ efforts would be insufficien
to enhance diversity without tthPlus-factor-creth?

T
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B. Does thL college have data to show whether affirmative
action 1s necessary? When did the institution begin
implementing its affirmative action program? Does the
institution have statistics or other evidence to show the
effect ¢f the program on achievement of diversity objectiyes
or remedying the effects of discrimination, e.g., data
regarding minority participation levels before and after
affirmative action programs began?

Standazds
Each college |or university has the academic discretion to define
those characfleristics and qualifications that will produce the
educational henefits of diversity. Under Title VI, OCR will
defer to a school's reasonable choices in defining diversity. |A
program that [includes a broad, multi-factored definition of
diversity, designed to produce articulated educational benefits
may measure whether multi-factored diversity has been achieved|in
determining whether programs are narrowly tailored. Lawful
diversity admissions programs, however, should not set aside
positions based on race or national origin. Unless essential fo
remedying discrimination and its effects, such set-asides or
quotas are inconsistent with the legal requirement of Bakke that
all applicantis be able to compete for all vacancies and have
their individual merits considered. Rather, race may be used as
ocne factor among many.

Checkpoint

M. How does| the college assess whether diversity has been
achieved? Does the admissions process incorporate numerical
goals? By what process were these goals derived? Do all ppr
only some of the schools or programs have goals?

Standaxds

The duration ¢f the use of a racial classification should be no
longer than is necessary to its purpose, and the classification
should be periodically reexamined to determine whether there is|a
continued need for its use. Thus, for example, the use of race
or national origin as among multiple factors considered in
admissions should continue only while necessary to overcome the
effects of past discrimination and achieve a diverse student
bedy. Institutions should periodically assess whether the use of
race or national origin to achieve diversity continues to be
necessary or whether the admissions system should be modified
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based on changing circumstances. OCR considers annual reviews
the best practice to support this aspect of Title VI's narrow
tailoring requirements.

Chackpoint

ffirmative action program (basedomdiversity—or" |
eriodically

and modified? If so, does the periodic review
hether the form or extent to which race or nation#l
s considered should be modified in light of the
of the affirmative action program?

. Is the

reviewe
assess
origin
outcome

Standards

The use of the classification should be flexible. For example,
the Supreme Court in United Stateg v, Paradise found that a
race-consclous promotion requirement was flexible in operation
because it could be waived if no qualified candidates were
available. Cpnsideration of race or national origin as one
factor among Eeveral other admissions criteria in some
circumstances| may also be evidence of flexibility.

The burden on| those who are not conferred the benefit of the
affirmative action program (generally, non-minerity students)
must be considered. Lawful diversity programs do¢ not include
separate tracks, separate decision-making procedures, or
different admissions formulas based on the race or national
origin of applicants. It is important that institutions exercise
care to avolid|separate procedures that are based on race or
national origin as such procedures may prevent competition among
applicants of|all races and national origins. A use of race or
national origin may impose such a severe burden on particular
individuals that it is too intrusive to be considered narrowly
tailored. See XWygant v. Jackson Board of Education, (use of rac
in imposing layocffs involves severe disruption to lives of
identifiable individuals).

Generally, the less severe and more diffuse the impact on non-
minority students, the more likely a classification based on rage
or national origin will address this factor satisfactorily. It
is not necessdry to show that no student's opportunity to be
admitted has been in any way diminished. Rather, the use of rage
or national origin must not, overall, place an undue burden on
students who are not eligible for that consideration.
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Narrow Tailoring (Continued)
|

Qheckroint

@ . Does the institution periodically assess whether its
consideration of race or national origin in admissions

Places an undue burden on students not eligible for that
consideration?
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The relevant |standards are stated in the Department]'s published
guidance on the use of race or national origin in the provision
of financial laid, 59 Eederal Register 8756 (1994) (copy included
with this Handout). Note that the standards for admissions and
financial aid are generally the same.

‘fi/" , a

— In_the zgdbﬁig;xy v. Ki;uiﬂ decision?!, the Fourth Circuit, which
covers Maryland, Virginia, West Virginia, North Carolina and
South Carolina, ruled that the challenged race-targeted
scholarships at the University of Maryland did not meet the
Supreme Court|'s strict scrutiny standard. The court did not rule
that all racertargeted scholarships are impermissible. Rather,
it held that colleges may establish race targeted scholarships to
remedy the present effects of prior discrimination, so long as
such measures| are narrowly tallored to achieve that objective.
The court found, however, that the University had not
demonstrated the need for remedial action, and that even if such
need existed, |the University's scholarship program was not
narrowly tailored to cure the present effects of the University's
previous discrimination. The Egduaigaky decision, which rests ¢on
the nature and weight of the University's factual evidence and
the extent to|{which it met the "narrow tailloring"” standard, doe
not require the Department to modify its policy guidance on
remedial racewtargeted scholarships. The evidentiary standards
set out in the decision should be used in applying the
Department's guidance in the states of the Fourth Circuit --
Maryland, Virginia, West Virginia, North Carolina and South
Carolina.

38 F.3d 147 (4th Cir. 1994), gert. den,, 115 S. Ct. 2001 (1995).
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The following questions are keyed to the financial aid guidancg
which should|be considered carefully in assessing financial aiq
programs:

D

Checkpoints

A Genaral

Overview: I
written affi
financial ai

the institution's financial aid program guided by a
ative action plan? How is the institution's
process structured?

P. From what sources does the institution obtain its financigl
aid funds? Are the sources public or private? Inside
sources pr outside sources? Federal, state or local? What
percentage of aid is received from each source?

@. Does the
consider
exclusiv
so, how?
based sc¢
each con
institut
targeted

institution's financial aid programs include the
tion of race or national origin (as either an
factor or as one among a number of factors)? If
Does the institution fund or administer "race-
olarships"?? 1If so, what is the justification fo
ideration of race or national origin? Are the
on's reasons consistent with the Department's race-
scholarship policy?

Note: The fol
Department's

owing sections refer to the principles from the
olicy that are used most often by institutions.
B. Principle 1: Financial Aid for Disadvantaged Students
8. Schools may target financial aid for disadvantaged students,
e.g., students from low-income famililes, or aid based on
students' being in the first generation to attend college gr
family income. Does the institution's definition of
"disadvantaged" used for participation in the program J
include any consideration of race? 1If not, then the program
is not a racial classification subject to strict scrutiny.

"Race-based scholarships" or "race-targeted aid" mean, for the
purposes of this memorandum, any financial aid for which
eligibility is| limited to persons of a specific racial or ethnic
background. Each of the questions in this section on financial
ald also are applicable to financial aid programs where race or’
ethnicity are used only as a plus-factor in deciding awards.
This section is based upon the Department's 1994 race-targeted
scholarship policy.
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These questions apply to all programs that fall under Principled
3 or 4, remedial or diversity programs.

8.

4
5

If yes, |the program is subject to strict scrutiny and does
not fit|within this principle.

Principle 3: Financial Aid to Remedy Past Disorimination

What are the racial or national origin groups eligible for
race~baged aid? What is the nature of the past
discrimination against that group? Are there court,
legislatiive, or administrative findings of past
discrimination at that institution? 1If so, are there
continuing effects of past discrimination at the

DRAFT

institutiion? 1If there have not been formal findings of pgst

discrimination, is there a strong basis in evidence to
believe that there are current effects of discrimination?

Principle 4: Financial Ald to Create Diversity

Is affirmative action in financial aild used for purposes of
diversity? What is the institution's definition of
diversity? Has the institution identified the benefits of
diversity?

Is special consideration for minority status used as one
factor among many factors for scholarship awards in some
cases? 1f many factors are considered, what are the other
factors? | How are the factors weighted and considered, and
why?

Narrow T%iloring of Remedial or Diversity Programs

Can the institution show that the use of race or national
origin 1s necessary to achieve its stated purpose? If rac
is used as an eligibility criterion in awarding
scholarships, has the institution made efforts to remedy
discrimingtion or enhance diversity by using race as a plus
factor? f race is considered as one factor in awarding
scholarships, has the institution made efforts to remedy
discrimination or enhance diversity by also using race-
neutral means? If s¢, what race-neutral efforts were made
and what were the results of those efforts? If race-neutra
means have not been tried, does the institution reasonably
believe that race-neutral efforts would be insufficlent to
meet its diversity goals without race-based scholarships?
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Is the use of race-based scholarships in the financial aid
periodically reviewed and modified?

process
are used

What pragportion of total financial aid at the institution
(institutional,

for rac
to the

places
eligible

Does the
show the

after prpgrams to achieve diversity or to remedy
discrimination were established?
are awarded, how many does the institution award annually?

How many
origin,

Principl
Origin

Are racial or other criteria attached by the donors to the
award of|any financial aid funds?,
institution justify the use of race under any of the

principl

Is any race-targeted aid received by the college's student

provided
instituti

not apply.

targeted
the offerx
selectiorn
college j
remedial

-based scholarships?
amount aof race-targeted financial aid provided to students
otal amount of aid provided to students without
regard tlo race or natiocnal origin show that the program

receive non-race-based financial aid,

DRAFT
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46

What standards

in the review? When was the last such review?

state, local, Federal, private)

Does a comparison of the

undue burden on other students who are not
for race-targeted aid?

institution have statlistics or other evidence to
level of participation of minorities before and

students at the institution, by race and national
annually?

5: Private Gifts Réstrictod by Race or National

If so, can the

s ¢of the OCR policy guidance?

directly to students without involvement by the
on?
If the college makes privately provided race-
ald part of its operations by getting involved in
ing or administraticn of the aid (e.g., through
of recipients, distribution of funds), can the
ustify the use of the aid under a diversity or
rationale?

is earmarked

If race-based scholarships

If so, under the policy guidance Title VI does
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TO: william.yeomans@justice.usdoj.gov at INTERNET

TO: randy.moss@justice.doj.gev at INTERNET

CC: Juliette.N.Kayyem@justice.usdoj.gov at INTERNET
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(Algso faxed to Richard Jerome 307-3904)
Friends,

I'd like to set up a call this week to talk about the self assessment
guide, with a focus omn:

1. Process--where we are at this point, and future steps before final
issuance.

2. Substantive changes made since the lagt draft was circulated,

3. Recommendations regarding the strategic rollout of this resource.
There may be other matters that you'll want to add to this list.
Millie Palmer from my office will call so that we can arrange a time
that suits our busy schedules.

Thanks.

Art
205-9703
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é?e—-c___ INTRODUCTION

This Handout is designed to help postsecondary institutions that
have affirmative action programs which consider race or national
origin in admissions and financlal aid decisions assess whethe
their programg are consistent with Title VI of the Civil Right
Act of 1964 and the U.S. Constitution. Institutions interested
in establishing affirmative action programs are also encouraged
to consider this Handout. As used in this Handout, the term
"affirmative action" means the use or conslderation of race or
national origin as a factor in admission or financlal aid ;
programs. Regruitment and outreach programs designed to increage
the number of minorities in the applicant pool raise distinct
questions and ‘are not included in this Assessment Handout. Not
also that the Hopwood v. Stafe of Taxas decision, which applies
in the states of Texas, Mississippi and lLouisiana, while
permitting an institution to conslder zace or national origin t
remedy the efflects of its past diszcrimination, prohibits the us
of race or natiocnal ozxigin in admissions to achieve the goal ofj|a
diverse student body or to remedy discrimination by other
components of the state's educational institutions. Thus, the
discussion of diversity issues in this Handout would not apply ﬁn
those states. '

The Self Assegsment Handout includes Standazds, Checkpoints, an
ddditional Legal Considerations. The Standards are based on
federal statutes, case law, and pclicy. (See the list of legal
and policy rescurces included with this Handout.) The
Checkpoints are meant to help institutions identify informatien
relevant to the applicable legal standards. The Additional Leg
Consideraticn sections offer additional principles and backgrou
for practitioners and campus policy makers. This catalogue of
questions 1s a basic approach to fundamental issues regarding t
use of affirmative acticn in admissions and financial aid.
Please note that each Checkpoint in a category will not
necessarily be relevant to every institution. In many cases,
additional questions may need to be answered that will be
specific to an institution's affirmative action plan.

(O P o

bo
[1]

There is much uncertainty with respect to the law on affirmativ
action at this time. New decisions, by the Supreme Court or
lower courts, may significantly impact the standards governing
the use of affirmative action in educational institutions.
Institutions working with this Handout are encouraged te contac
The Office of Civil Rights ("OCR") at the Department of Educati E
for help. The last page of the Handout lists OCR offices and
staff avallable to agsist you.

L™ o o BN
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i. _Ganszal dtandazds

Classifications based on race or national origin for the purpos4
of affirmative action are permitted under Title VI to the same
extent as undez tha Constitution. Under Title VI and the

Constitution, decisions with race or naticnal origin as a :a:tc¥
are "suspect"” ‘and aze subjact to strict scrutiny. To satisfy
strict scrutiny a school's use of race or naticnal origin must
based on a compelling governmental interest and must ba narrowlhy
tailored to mget that interest. (Narrow tailoring is discussed
later in the Haandout.)

]

o o
<O
(1]

The Supreme Cqurt has held that remedying the effects of
discrimination can be 2 compelling governmental interest that
might justify the consideration of race or national origin. 1In
tha Bakke decision, Justice Powall's controlling opinicn found
achieving the ‘educational benefits of campus diversity to be a
compelling interest.

II. __Student Admigsions

A. Bageline Considerations

Legal issues mlay arise when a college or university considers
race, color or naticnal origin in decisions invelving educationgl
programs, such as financial aid or admissions. A thozough
understanding of the admissions criteria and process is
essential. The questions helow cover baseline information for
assessing college 2and university admissicns.

Sheckpoints

Overview: If the institution has decided to consider race and
ethnic origin as factors in 1ts admissions process, is the
.admissions process guided by a written affirmative action plan?
How are admisaions structurad?

1. What gtandards guide admisslions decisions and how does the
admissions process work? How and at what peint in the
admissiong process is each admissionsg criterion weighted and
considered? Is each admisgions c¢riterion educationally
justifiable and closely related to the instituticn's L
mission? . How and at what points are race or naticnal origil
cons;dered and weighted in admissions? Hew and at what
point(s) are minczrity students being admitted?
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B. Is Atfirm#tivb Action Supported by Compelling Interests?
Standardg

As discusdsed above, under the Constitution and Title VI o
the Civil Riggts Act of 1964 it is permissible in approprlate
clrcumstances £or colleges and universities to consider race in
making admissions decisions, They may do so to promote diversi
of their student body, consistent with Justice Powell's landmar
epinion in They may also do so to remedy the centinued
effects of digscrimination by the institution itself or within t
state or local educational system as a whole. As noted, howeve
in Texasg, Missigsippil and Louisiana, the HopwWwood decision limit
the justifica%ion for affirmative action to remedying the

e

IaH T L === 3
Ty

school's cwn discrimination.
Chackpeoint
2. If the institution's student admlssions process includes
consideration of applicants' race or natlonal origin, what
is the educational and laegal Justification (e.g., te remed
the effects of discrimination or to obtain the educational
benefits (of a diverse student body)?

) ol
-

Additional Legal Considerations

Caveat: In Bakke, Justice Powell rejected the following interesﬁs
as insufflcient on thaeair face to justify tha consideration of
race by the UQ-Davis medical school: reducing the deficit of
disfavored mirforities in medical schools and the medical
profession, and countering the effacts of societal
discriminatiory. Justice Powell also rejected UC-Davisg' argumenﬁ
that its affirmative action policy was necessary to increase th
number of docteors who practice in medically underserved
communities.

1. Ramedial Furpcaes
Standaxzds

The Title VI regulations require a reciplent of federal funds
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that has digscriminated in viclation of Title VI or its
regulations tq take remedial actiocn to cvercome the effects of
the past discrimination. A collage that has been found to haVﬁ
discriminated by a court or an administrative agency like the
U.S. Department of Education, Office for Civil Rights, must ta
steps to remedy that discrimination. A finding could also be
made by a Stage or local legislative body, as long as the body
finding discrimination had a strong basis in evidence identifyilg
discrimination within ite jurisdiction for which remedial actiop
is required.

In addition, dolleges are permitted to take remedial action :
without having to wait for a formal finding by a cocurt,
administrative agency, or legislative bedy. Even absent such
formal findings, a college may take race-conscious remedial
action if it Has & strong basis in evidence for concluding that
the arrirmatiﬁe action is necessary to remedy the effects of it
past discrimination and is narrowly tailored to remedy that
discriminatioﬁ.‘ In justifying remedial affirmative action base
on the curxrentf effects cf past discriminatien, scheels should b
prepared to apticulate how current conditiens that limit
educational opportunities by race or national origin are relatep
to past discrimination for which the schocl shares

responsgibility.
Checkpeointa
3. Is the Institution the gubject of a court desegregation L
crder or |a legislative or administrative finding of unlawfpl
discrimiriation?
4, Separate |from any past findings or court orders, is there

past discrimination affecting admissiens at that

institution? Has the institution determined whether the
effects df past discrimination continue? If there have nof
been findings of past discrimination, is there a strong
basis in [evidence to believe that there may be a current
viclation or the continuing effects of past discriminationf

S. Is there junder-representation at the school of qualified
students [from particular races or national origins?
Identify |the raclal and ethnic composition (%African-
American,| Hispanic, Asian-American, American Indian, white
of the fallewing groups: a) the institution's student ked
b) the institution's qualified epplicants; and, ¢) the poo
cf qualifiied potential applicants from which the instituti
draws ity students, for example, students meeting the
school's admission requirements living in the areas gervad

| 4 B k-l
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by the 14stitution.

. Considerations

» Jusatice Powell rejected the following
nsufficient on thelr face to Fustify the
of race by the UC-Davis medical school: reducing
disfavored minoritles in medical schools and the
sion, and countering the effects of scocietal
Justice Powell alsc rejected UC-Davis' argumeng
ative action policy was necessary to increase th
ors who practice in medically underserved

Caveat: 1In

interests as
consideration
the deficit o
medical profe
discriminatio
that its affi
nunber of deoc
communities.

urt has described the "streong basis in evidence”
proaching the evidence needed to show a prima facie
mination under the constitution or civil rights
order to satisfy the "strong basis in evidence"
llege may, if applicable, rely on evidence of pant
such as documentation of specific instances of
scriminatien for which the institutioen is
Evidence of a significant disparity between the
minority students in a college's student body and
of qualified minorities in the relevant pool of
o supports an inference of discrimination. 1In

e qualified applicant pool, the racial/ethnic
the peool of college~-bound high school graduates
alified for admission to the institution may alSi
ernine whether admisgion practices have resulted |
under-representation of qualified students from
es or naticnal crigins. Colleges should assess the
the pcol of qualified potential applicants based
of students by race and national origin in the
ch applicaticns may be drawn who may meet the
sions standards. Such an approach is analogous tf
crimination cases where courts have accepted
idence to infer patterns or practices of
scrimination against minerity job applicants.
Colleges can strengthen the predicate for remedial affirmative
action by supplementing statistical evidence that qualified
students are substantially under-represented in the student bod
with instances| of discrimination on the basis of race or naticn;
origin against individuals.

The Supreme C
standard as a
case of discr
statutes. 1In
standazd, a ¢
discriminatio
intentional d
responalible.

percentage of
the percentag
applicants al
addition to t
cemposition o
who would be

be used to de
a significant
particular ra
composition ¢
en the number
areas frem wh
school's admi
employment di
statistical e
intentional d

that are beyond the school's control that may deter participati

Caveat: UTvidence of socletal discrimination or other factors f
of minority students would not likely be accepted by courts as




NOV.17.1997 18:57AM PRES INIT ON RACE NO. 535 P-7/15P07

11-05-97 05:12 PM

DRAFT

6
baslis for remedial affirmative action.

Note: Although it rejected diversity as a basis for affirmative
action, the decision (covering Texas, Leuisiana, and
Mississippi) permits the use of race or natiecnal origin to
remedy the effects of discrimination by that school.

2. Diversity rposes

Standards

core educational objectives stated in an
migsion may constitute a compelling educaticnal
dustifies the consideration of race or naticnal
rrowly tailored manner.

Achievement of
institution's
interest tha¢
origin in a n2z

2 legal justification for the use of race or
n, diversity programs must have sound educational

To quality as
national origi

objectives.
that diversity
educaticnal be
within the ins

What are

An

institution must be able to support its claim
serves educational objectives by demonstrating t
nefits that diversity produces on campus and/or
titution's programs.

1 )

Checkpolint

the institution's mission statements and how do

they rel
What are
ingtituti
educatio

Additional le

A college's w

te to its diversity objectives?

the educational benefits of diversity at your
on? What is the empirical basis for the

al benefits the institution identifies?

]l Congiderations

itten mission is g statement of core educational

values that are protected by academic freedom principles.

Preperly deviged diversity principles that clearly sezve an
institution's mission can be the bagis for affirmative action 1ii
adnissions declsions as recognized in the Bakke decision.

To articulate {the educational benefits of diversity, studies or
other expert-based information can be helpful. In addition to
educational benafits of diversity, a school

red to explain why the educational advantages

claimed for itls diversity pregrams cannot be achieved without t!
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use of race or national origin (see follewing section on Narrow

Tailoring).

A college may
strict scrutin
several factodg
For the ccnsiﬁ
to be lawful
diversity preg
addition to rd
include other
extracurricul
background, a
granted to ea
determined by
may be accord
in a multi-fa

related to ra
neutral compo

institut
include
factors?
are rela
consider

Additiconal Le

Colleges may 9
acadenmic missi
flows from a d
Under the Bakk

Title VI, achijeving the educational benefits of campus diversity
is 2 compelling interest for purposes of the strict scrutiny
test. Since HakXe, the Supreme Court has decided a number of

affirmative ag
Powell's opini
higher educati

nder a diversgity rationale, an institutien's

e decision, which governs our interpretation of
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Standazds

pursue its diversity interest consistent with the
y test by using race or naticnal origin as cne of
s considered in the admissions process.

leration ¢of race and national origin in admissiocns

ram must include diversity characteristics in

ce or national origin. Such characteristics may
life experiences, achievements, talents, interest
r activities, econcnic disadvantages, geographic
well as various others. The relative welght

h factor in making admissiocns decisions is proper
the college or university: race or national origi
d greater weight than other factors, for example,
tored diversity program, when diversity objective
e or national origin remain untfulfilled while rac
ents of diversity have been achieved.

chanh;gin:a

ﬁl

o X

d

ative action in admissions used to achieve the
al benefits of diversity? What is the

on's definition of diversity? Does diversity
actors other than race and ethnicity? 1If so, wha
Which admisgsions criterion or groups of criteria
ed to the diversity goal? How is each weighted a
d in the admigsions process?

1l Conaiderations

eek diversity in admissions to fulfill their
on through the "robust exchange of ideas" that
iverse student body. BRBakke, 438 U.S. at 312-313,

tion cases, none of which has invalidated Justice
on in Bakke that the promotion of diversity in the
on setting can be a compelling interest.
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Note that accgrding to the Hopweod decisiocn, diversity is not
lawful under the Constitution te justify the consideration of
race or natiodal origin. - Hopwood applies in Mississippi,
Louisiana, and Texas and is not legally binding in any other
state. Note 3lso that Hopwood upheld the consideratlion of race
or national ozigin by an institution where necegsary to remedy
discrimination by that school.

c. Is the uge ¢f race in remedial or diversity programs
narsowly tailozed?

Overview: If |fhe institution gsupports its affirmative action
program on remedial purposes or the attalnment of diversity, 1is
the use of race or naticnal origin in admissions narrowly
tailored to achleve its purpcses?

&:anda:dn

The Department of Education will consider factors established by
case law in agsessing whether a college's consideration of race
or national origin meets the narrow tailoring requirements of
Title VI and fhe Constitution. An overriding question is whethﬁr
the school's use of race is focusad as narrowly as possible en
the achievemerlt ¢f the school's ccmpelllng interest, e.qg.,
remedial or dilversity cbijectives,

First, it is recessary to determine the efficacy of alternative
approaches. t is important that consideraticn has been given fo
the use of racge-neutral alternative approaches (e.g., the use og
admissions criteria that do not include race or national erigin,
or recrultment programs). Race or natioenal origin may be
considered in [admigzsions decisions only if a college determines
that alternatiyve approaches to the use of race have not been or
will not be effactive, :

Shegkpeints
9. If race ¢r national ecrigin is considered as a positive
factor, has the institution made efforts to achieve its

goals in [race-neutral ways? If so, what efforts were made
and what were the results?

10. 1If race-neutral measures were not undertaken, why does the
institution believe that such efforts would bs insufficient
to enhange diversity without the plus-factor credit?
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11. Dces the jcollege have data to show whether affirmative
action ig necessary? When did tha institution begin
implementing its affirmative action program? Does the
institution have statistics or other evidence te show the
effect of the program on achlevement of diversity objectiv%s
or remedying the effects ¢of discrimination, e.g., data
regarding minority participation levels before and after
affirmative action programs began?

9

Standaxzda
Each college gr university has the academic discretion to defins
those characteristics and qualifications that will produce the
educational bgnefits of diversity. Under Title VI, OCR will A
defer te a school's reasonable choilces in defining diversity. .
program that includes a broad, nulti-factored definition of
diversity, dedigned to produce articulated educational benefits
may measure whether multi-factored diversity has been achieved in
determining whether programs are narrowly tailecred. ULawful
diversity admilssions programs, however, should not set agide
positions basgd on race or national erigin. Unless essential tg
remedying disdqrimination and its effects, such set-asides oz
quotas are inconsistent with the legal requirement of Bakke that
all applicantqd be able to compete for all vacancies and have
their individdal merlts considered. Rather, race may be used ag
one factor amgng many.

——

Chackpoint

12. How does [the ¢college assess whether diversity has been
achieved? Does the admissions process incorporate numerical
goals? Yy what process were these goals derived? Do all gr
only some@ of the scheols or programs have goals?

mnda;dn

The duration df the use of a racial classification should be no
longer than ii necessary to its purpose, and the classification
should be periocdically reexaminaed to determine whether there is ja
continued need for its use. Thus, for example, the use of race
or national onxigin as among multiple factors considered in
admissions should continue only while necessary to overcome the
affects of past discrimination and achieve a diverse student
body. Institutions should periodically assess whether the use dof
race or national origin to achieve diversity continues to be
necessary or whether the admissions system should be modified
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based on chan ing circumstances,
the best practice to support this aspect of Title VI's narzow
tailoring reg irements.

13.

erigin i
outcomes

The use of th

the Supreme Cqurt in
race-consclous promotion requirement was flexible in operation
because it could be wailved if no qualified candidates wera
Cenisideration of race or national origin as one

available,
factor among
clrcumstances

The burden on
affirmative a
must be consid
separate track
different adm{
origin of appl
care to avolid
national origi
applicante of
national origi
individuals th
tailored. See
in imposing lq
identifiable i

Ganerally, th
minority stud
or national o
ig neot necessa
admitted has @b
or natiocnal or
students who a

Is the affirmative action program (based on diversity or
remedying the effects of discrimination) periodically

reviewed and modifiled?
assess whether the form or extent to which race or national

PRES INIT ON RACE NO. 686
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OCR considers annual reviews

Chagkpoint

If so, does the pericdic review

considered should be modified in light of the
of the affirmative action program?

Standazdg

classification should be flexible. For example,
15 P g found that a

everal other admlissions criteria in some
may alsoc be evidence of flexibility.

those who are not conferred the benefit of the
tion program (generally, non-minority students)
ered., Lawful diversity programs do net include
s, separate decision-making procedures, or
ssions formulas based an the race or natienal
icants. It is important that institutions exercisg
separate procedurqs that are based on race or

n &s such procedures may prevent competition amon%
all races and national origins. A use of race or
n may impose such a severe burden on particular
at it is too intrusive to be considered narrowly
Wygant v, Jackson Board of Education, (use of raC%
yoffs lnvolves severe disruption to lives of
ndividuals) . .

less severe and morae diffuse the impact on non-
nte, the more likely a2 clagsiflcation based on rag
igin will address this factor satisfactorily. It
ry to show that ne student's opportunity te be
een in any way diminished. Rather, the use of rag
igin must not, overall, place an undue burden on
re not elligible for that consideration.

DRAFT
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Narrow Tailoring (Continued)

chaqkpoint

14. Does the institution periodically assess whether its
consideration of race or national origin in admissions
places an undua burden on students not eligible for that
considarﬁtion?
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III. _ Financial Aid
Sfandaxds

The relevant standards are stated in the Department's published
guidance on the use of race or natiocnal origin in the provision
of financial aid, S$9 Eedexal Regilster 8756 (1594) (copy included
with this Handout). Note that the standards for admissions and
financial aidlare generally the same.

In the v. Kirwin decision!, the Fourth Cirzeuit, which
covers Maryland, Virginia, West Virginia, North Carclina and
South Carolina, ruled that the challenged race-targeted
schelarships at the University of Maryland did not meet the
Supreme Court!s strict scrutiny standard. The ceurt did nor rule
that all racertargeted scholarships are impermissible. Rather,
it held that folleges may establish race targeted scholarships teo
remedy the present effects of pricr discriminatien, sc¢ long as
such measures! are narrowly tailored to achieve that objective.
The court found, however, that the University had not ,
demonstrated the need for remedial action, and that even {f such
need existed,| the University's scholarship program was not
narrowly tallpred to cure the present effects of the University's
previocus discrimination. The Podherasky decisicn, which rests bn
the natuze ang weight of the University's factual evidence and
the extent to| which it met the "narrow taileoring" standard, doeF
net require the Department to modlfy its policy guidance on
remedial racertargeted scholarships. The evidentiary standards
set out in the Pgdberssky decision should be used in applying the
Department’'s guldance in the states of the Fourth Circuit --
Maryland, Virginla, West Virginia, North Carolina and South
Carolina.

38 F.3d 147 (4th Cir. 1994), cart den, 115 S. Ct. 2001 (1995).
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The following questions are keyed to the financial aid guildance,
which should he considerad carefully in assessing financial aid
programs:

' Checkpainis
1

A, Gener

the institution's financial aid program guided by |a
ative action plan? How is the institution’s
precess structured?

Overview: 1I=s
written affi
financial aid

sources does the institution obtain its financia%

l. From wha
aid funds? Are the sources public or private? Inside
sources 9r outside sources? Federal, state or local? Wha#
percentage of aid is received from each source?

y3 Does the|institution's financial aid programs include the
congideration of race or national origin (as either an
exclusive factor or as ene among a number of factors)? If
0, how?| Does the institution fund or administer "race-
based scholarships"?? 1If so, what is the justification for
each consideration of race or national origin? Are the L
institution's reasons consistent with the Department's race-
targeted|scholarship policy?

Note: The fol.
Department's

owing sections refer to the principles from the
clicy that are used most often by institutions.

B. Principle 1: Financial Aid for Disadvantaged Students

3. Schools may target financial ald for disadvantaged studentf,
e.g., sthdents from low-inceme families, or aid based on
students| being in the first generation to attend college pr
family ipcome. Does the institution's definition of
"digsadvantaged" used for participation in the program
include pny consideration of race? If not, then the. progrpn
1s not al racial classification subject to strict scrutiny.

"Race~based scholarships" or "race-targeted aid" mean, for the
puzrposes of this memorandum, any financial aid for which
eligibility i limited to persens ¢f a specific racial or ethni
background. ach of the questions in this section on financial
aid alsc ars applicable to financial aild programs where race or
ethniclty arel used only as a plus-factor in deciding awards.
This section is based upon the Department's 1994 race~targeted
scholarship policy.

K




NOV.17.1997 11:80AM PRES INIT ON RACE NO.6U6 P.15/11§15

~11-05-97 05:12 PM

. ‘ DRAFT

14

If yes, @ program is subjaect to strict scrutiny and does
not fit within this principle.

C. Principla 3: Financial Aid to Remedy FPast Discrimination

q. What are [the racial or national origin groups eligible for
race—basqd aid? wWhat is the nature of the past
discrimzqation against that group? Are there court,
legislative, or administrative findings of past
discrimination at that institution? If so, are thare
continuing effects of past discrimination at the
institutilen? 1If there have not been formal findings of pasjt
discrimirnation, is there a strong basis in evidence teo
believe that there are current effects of discrimination?

D. Principle 4: Financial Aid to Craate Diversity

S. Is affirmative action in financial aid used for purpcses of
diversity? What ls the institution's definition of
diversity]? Has the institution identified the benefits of

diversity?
6. Is special consideration for minority status used as one
factor among many factors for scholarship awards in some

cases? If many factorg are considered, what are the other
factors? | How are the factors weighted and considered, and
why?

E. Narzow Talloring of Remedial or Divaraity Pregrams

These question®s apply to all pragrams that fall under Principles
3 or 4, remedipl or diversity programs.

7. Can the institution show that the usa of race or natiocnal
origin is| necessary to achieve its stated purpose? If race
is used as 2an eligibility criterion in awarding
scholarships, has the institution made efforts ta remedy
discrimination or enhance diversity by using race as a plus
factor? [If race is considered as one factor in awarding
scholarshiips, has the institution made efforts to remedy
digscriminaticn or enhance diversity by alse using race-
neutral ans? If go, what race-neutral efforts were mada
and what Wwere the results of those efforts? 1If race-neutral
means ha not been tried, does the institution reasonably
believe that race-neutral efforts would be insufficient to
meet lts diversity goals without race-based scholarships?




10.

11.

12.

1y 17195 g 1l

Is the

process periodically reviewed and modified?

are usaed

What pro

(institutional,
for raca-pased scholarships?

amount o
to the to
regard to
places an
eligible

Does the
show the
after prog
discrimin
are award
How many
origin, I

Principle
Origin

Are racla
award of
instituti
principle

Is any ra3
provided
institutil
not apply
targeted
the offer
gelectien

‘college justify the use ¢f the aid under a diversity or

remaedial

usie of race-based scholarships in the financial aid
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What standards
in the review? When was the last such review?
ortion of total financial aid at the institution
state, local, Federal, private) is earmarked
Does a comparison of the
race-targeted financial ‘aid provided to students
tal amount of aid provided to students without
zaece or national origin show that the program
undue burden on other students who are not
for race-targeted aid?

institution have statistics or other evidence to
level of participation of ninorities before and
grams to achieve diversity or to remedy

ation were established? If race-based scholarships
ed, how many does the institution award annually?
students at the institution, by race and naticnal
eceive nen-race-based financial aid, annually?

5! Private Gifts Restrictad by Race or National

1l or other criteris attached by the dencrs to the
any financial aid funds?, If so, can the

on justify the use of race under any of the

s of the OCR policy guildance?

ce-targeted aid received by the collega's student%
directly to students without involvement by the
on? If so, under the policy gquidance Title VI doas
. If the college makes privately provided race-
aid part of its operations by getting invelved in
ing or administration of the aid (e.g., through
of reclpients, distribution of funds), can the

Tationale?

P.16/16§



POSTSECONDARY INSTITUTION ASSESSMENT GUIDE
Admissions and Financial Aid Programs

INTRODUCTION o

This Guide is designed to help postseconddry institutions that
have affirmative action programs which cohsider race or national
origin in admissions and financial aid d¢cisions assess whether
their programs are consistent with Title/ VI of the Civil Rights
Act of 1964 and the U.S. cCoanstitution. /Institutions interested
in establishing affirmative action programs are also encouraged
to consider this Guide. BAs used in thjs Guide, the term
“affirmative action” means the use or consideration of race or
national origin as a factor in admissjon or financial aid
programs. Recrujitment and outreach programs designed to increase
the number of minorities in the applicant pool are rarely subject
to strict scrutiny review and are not included in this Assessment
Guide. Note also that the decision,
which applies in the states of Texasg, Mississippi and Louisiana,
while permitting an institution to qonsider race or national
origin to remedy the effects of its/past dlscrlmlnatlon,
prohibits the use of race or national origin in admissions te
achieve the goal of a diverse student body. Thus, the discussio

of diversity issues in this Guide would not apply in those
states.

The Self Assessment Guide includes Standards, Checkpoints, and
Additional Legal Considerations. The Standards are based on
federal statutes, case law, and policy. (See the list of legal
and policy resources included with this Guide.) The Checkpoints
are meant to help institutions identify information relevant to
the applicable legal standards. The Additional Legal
Consideration sections offer additional pointers for
practitioners and campus policy makers. This catalogue of
questions is a basic approach to fundamental issues regarding the
use of affirmative action in admissions and financial aid.
Please note that each Checkpoint in a category will not
necessarily be relevant to every institution. In many cases,
additional questions may need to be ansvwered that will be
specific to an institution's affirmative action plan.

There is much uncertainty with respect to the law on affirmative
action at this time. New decisions, by the Supreme Court or
lower courts, may significantly impact the standards governing
the use of affirmative action in educational institutions.
Institutions working with this Guide are encouraged to contact
The Office of Civil Rights (“OCR") at the Department of Education

for help. The last page of the Guide lists OCR offices and staff
available to assist you.
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I. General Standards

Clasgifications based on race or national origin for the purpose
of affirmative action are permitted under Title VI to the same
extent as under the Constitution. Under Title VI and the
Constitution, decisions with race or national origin as a factor
are "suspect" and are subject to strict scrutiny. To satisfy
-strict scrutiny a school's use of race or national origin must be
based on a compelling governmental interest and must be narrowly
tailored to meet that interest. (Narrow tailoring is discussed
later in the Guide.) '

The Supreme Court has upheld remedying the effects of
discrimination as a compelling governmental interest for the
consideration of race or national origin. In the Bakke decision,
Justice Powell's controlling opinion found achieving the
educational benefits of campus diversity to be a compelling
interest.

IY. Student Admigsions

A. Baseline Information
Standards

Legal issues may arise when a college or university considers
race, color or national origin in decisions involving educational
programs, such as financial aid or admissions. A thorough
understanding of the admissions criteria and process is
essential. The questions below cover baseline information for
assessing college and university admissions.

ecxpo

Overview: If the institution has decided to consider race and
ethnic origin as factors in its admissions process, is the
admissions process quided by a written affirmative action plan?
How are admissions structured?

1. What standards guide admissions decisions and how does the
admissions process work? How and at what point in the
admissions process is each admissions criterion weighted and
considered? 1Is each admissions criterion educationally
justifiable and closely related to the institution's
misgion? How and at what points are race or national origin
considered and weighted in admissions? How and at what
point(s) are minority students being admitted?




Additional Legal Considerations

To ensure internal consistency, it is recommended that schools
that have decided to consider race as a factor in admissions
develop a written affirmative action plan.

B. Is Affirmative Action Supported by Compelling Interests?
8tandards

As discussed above, under the Constitution and Title VI of
the Civil Rights Act of 1964 it is permissible in appropriate
circumstances for colleges and universities to consider race in
making admissions decisions. They may do so to promote diversity
of their student body, consistent with Justice Powell's landmark
opinion in Bakke. They may also do so to remedy the continued
effects of discrimination by the institution itself or within the
state or local educational system as a whole. As noted, however,
in Texas, Mississippi and Louisiana, the Hopwood decision limits
the justification for affirmative action to remedying the
school's own discrimination.

Checkpoint

2. If the institution's student admissions process includes
consideration of applicants' race or national origin, what
is the educational and legal justification(e.g., to remedy
the effects of discrimination or to obtain the educational
benefits of a diverse student body)?

Additional Legal Considerations

Caveat: In Bakke, Justice Powell rejected the following interests as
insufficient cn their face to justify the consideration of race by the
UC-Davis medical school: reducing the deficit of disfavored minorities
in medical schools and the medical profession, and countering the
effects of societal discrimination. Justice Powell also rejected UC-
Davis’ argument that ites affirmative action policy was necessary to

increase the number of doctors who practice in medically underserved
communities.




1. Remedial Purposes

Standards

The Title VI regulations require a recipient of federal funds
that has discriminated in violation of Title VI or its:
regulations to take remedial action to overcome the effects of
the past discrimination. A college that has been found to have
discriminated by a court or an administrative agency like the
U.S. Department of Education, Office for Civil Rights, must take
steps to remedy that discrimination. A finding could also be
made by a State or local legislative body, as long as the body
finding discrimination had a strong basis in evidence identifying

discrimination within its jurisdiction for which remedial action
is required.

In addition, colleges are permitted to take remedial action
without havxng to wait for a formal finding by a court,
administrative agency, or legislative body. Even absent such
formal findings, a college may take race-conscious remedial
action if it has a strong basis in evidence for concluding that
the affirmative action is necessary to remedy the effects of its
past discrimination and is narrowly tailored to remedy that
discrimination. In justifying remedial affirmative action based
on the current effects of past discrimination, schools should be
prepared to articulate how current conditions that limit
educational opportunities by race or national origin are related
to past discrimination for which the school shares
responsibility.

Checkpoints

3. Is the institution the subject of a court desegregation

order or a legislative or administrative finding of unlawful
discrimination?

4. Separate from any past findings or court orders, is there
past discrimination affecting admissions at that
institution? Has the institution determined whether the
effects of past discrimination continue? If there have not
been findings of past discrimination, is there a strong
bagis in evidence to believe that there may be a current
vioclation or thglcontinuing effects of past discrimination?

5. Is there under-representation at the school of qualified
" students from particular races or national origins?
-Identify the racial and ethnic composition ($African-
American, Hispanic, Asian-American, American Indian, white)
of the following groups: a) the institution's student body;
b) the institution's qualified applicants; and, c) the pool
of qualified potential applicants from which the institution
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draws its students, for example, students meeting the
school's admission requirements living in the areas served
by the institution '

Additional Legal Considerations

The Supreme Court has described the “strong basis in evidence” standard as approaching the evidence
needed to show a prima facie case of discrimination under the constitution or civil rights statutes. In order
to satisfy the "strong basls in evidence" standard, a college may, if applicable, rely on evidence of past

. discrimination such as documentation of specific instances of intentional discrimination for which the
institution is responsible. Evidence of a significant disparity between the percentage of minority students in
a college's student body and the percentage of qualified minorities In the relevant pool of applicants also
supports an inference of discrimination. In addition to the qualified applicant pool, the racialethnic
composttion of the pool of college-bound high echool graduates who would be qualified for admission to
the institution may also be used to determine whether admission practices have resulted in a significant
under-representation of qualified students from particular races or national origins. Colleges should
assess the composition of the pool of qualified potential applicants based on the number of students by
race and national origin in the areas from which applications may be drawn who may meet the school's
admisslons standards. Such an approach is analogous to employment discrimination cases where courts
have accepted statistical evidence to infer patterns or practices of intentional discrimination against
minotity job applicants. Colleges can strengthen the predicate for remedial affirmative action by
supplementing statistical evidence that qualified students are substantially under-represented in the
student body with instances of discrimination on the basis of race or national origin against individuals.

Caveat Evidence of societal discrimination or ather factors that are beyond the school's control that may
- deter participation of minority students would not fikely be accepted by courts as a basis for remedial
affirmative action.

Note: Although it rejected diversity as a basis for affirmative action, the Hopwood decision (covering

Texas, Louisiana, and Misslssippl) permits the use of race or national origin to remedy the effects of
discrimination by that school.




2. Diversity Purposes
nda

Achievement of core educational objectives stated in an
institution’s mission may constitute a compelling educational
interest that justifies the consideration of race or national
origin in a narrowly tailored manner.

To qualify as a legal justification for the use of race or
national origin, diversity programs must have sound educational
objectives. An institution must be able to support its claim
that diversity serves educational objectives by demonstrating the
educational benefits that diversity produces on campus and/or:
within the institution's programs.

Checkpoint
6. What are the institution's mission statements and how do
they relate to its diversity objectives?

7. What are the educational benefits of diversity at your
institution? What is the empirical basis for the
educational benefits the institution identifies?

Additional Legal Comsiderations

A college’s written mission Is a statement of core educational values that are protected by academic
freedom principles. Property devised diversity principles that clearly serve an institution’s mission can be
the basis for affinative action in admissions decisions as recognized in the Bakke decision.

To articulate the educational benefits of diversity, stildies or other expert-based information can be helpful.
In addition to identifying the educational benefits of diversity, a school ehould be prepared to explain why
the educational advantages claimed for its diversity programs cannot be achieved without the use of race
or national origin (see following section on Narrow Tailoring). :




biversity Purposes (continuéd)

Stapdards

A college may pursue its diversity interest consistent with the
strict scrutiny test by using race or national origin as one of
several factors considered in the admissions process.

For the consideration of race and national origin in admissions
to be lawful under a diversity rationale, an institution's
diversity program must include diversity characteristics in
addition to race or national origin. Such characteristics may
include other life experiences, achievements, talents, interests,
extracurricular activities, economic disadvantages, geographic
background, as well as various others. The relative weight
granted to each factor in making admissions decisions is properly
determined by the college or university: race or national origin
may be accorded greater weight than other factors, for example,
in a multi-factored diversity program, when diversity objectives
related to race or national origin remain unfulfilled while race
neutral components of diversity have been achieved.

Checkpointg

8. Is affirmative action in admissions used to achieve the
educational benefits of diversity? What is the
institution's definition of diversity? Does diversity
include factors other than race and ethnicity? If so, what
factors? Which admissions criterion or groups of criteria
are related to the diversity goal? How is each weighted and
considered in the admissions process? :

Additional Legal Considerations

Colleges may ssek diversity in admissions to fulfill their academic mission through the “robust
exchange of ideas" that flows from a diverse student body. Bakke, 438 U.S. at 312-313. Under the
Bakke decision, which governs our interpretation of Title V1, achieving the educational benefits of
campus diversity is a compelling interest for purposes of the strict scrutiny test. Since Bakks, the
Supreme Court has decided a number of affirmative action cases, none of which has invalidated

Justice Powell's opinion in Bakke that the promotion of diversity in the higher education setting can be
a compelling interest.

Note that according to the Hopwood decision, diversity is not lawful under the Constitution to justify
the consideration of race or pational origin. Hopwood applies in Mississippi, Louisiana, and Texas and
is not legally binding in any other state. Note also that Hopwood upheld the consideration of race or
national origin by an institution where necessary to remedy discrimination by that school.
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C. Is the use of race in remedial or diversity programs
narrowly tailored?

Overview: If the institution supports its affirmative action
program on remedial purposes or the attainment of diversity, is
the use of race or national origin in admissions narrowly
tailored to achieve its purposes?

Standards

The Department of Education will consider factors established by
case lawv in assessing whether a college's consideration of race
or national origin meets the narrow tailoring requirements of
Title VI and the Constitution. An overriding guestion is whether
the school's use of race is focused as narrowly as possible on
the achievement of the school's compelling interest, e.g.,
remedial or diversity objectives.

First, it is necessary to determine the efficacy of alternative
approaches. It is important that consideration has been given to
the use of race-neutral alternative approaches (e.g., the use of
adnissions criteria that do not include race or national origin,
or recruitment programs). Race or national origin may be
considered in admissions decisions only if a college determines
that alternative approaches to the use of race have not been or
will not be effective.

Checkpoints

9. If race or national origin is considered as a positive
factor, has the institution made efforts to achieve its
goals in race-neutral ways? If so, what efforts were made
and what were the results? '

10. If race-neutral measures were not undertaken, why does the
institution believe that such efforts would be insufficient
to enhance diversity without the plus-factor credit?

11. Does the college have data to show whether affirmative
action is necessary? When did the institution begin
implementing its affirmative action program? Does the
institution have statistics or other evidence to show the
effect of the program on achievement of diversity objectives
or remedying the effects of discrimination, e.qg., data
regarding minority participation levels before and after
affirmative action programs began?
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Stapdards

Each college or university has the academic discretion to define
those characteristics and qualifications that will produce the
educational benefits of diversity. Under Title VI, OCR will
defer to a school's reasonable choices in defining diversity. &
program that includes a broad, multi-factored definition of
diversity, designed to produce articulated educational benefits
may measure whether multi-factored diversity has been achieved in
determining whether programs are narrowly tailored. Lawful
diversity admissions programs, however, should not set aside
positions based on race or national origin. Unless essential to
remedying discrimination and its effects, such.set-asides or
quotas are inconsistent with the legal requirement of Bakke that
all applicants be able to compete for all vacancies and have
their individual merits considered. Rather, race may be used as
one factor among many.

lz2.

Checkpoints

How does the college assess whether diversity has been
achieved? Does the admissions process incorporate numerical
goals? By what process were these goals derived? Do all or
only some of the schoels or programs have goals?

Standards

The duration of the use of a racial classification should be no
longer than is necessary to its purpose, and the classification
should be periodically reexamined to determine whether there is a
continued need for its use. Thus, for example, the use of race
or national origin as among multiple factors considered in
admissions ghould continue only while necessary to overcome the
effects of past discrimination and achieve a diverse student

body.

Institutions should periodically assess whether the use of

race or national origin to achieve diversity continues to be
necessary or whether the admissions system should be modified
based on changing circumstances. OCR considers annual reviews
the best practice to support this aspect of Title VI's narrow
tailoring requirements.

13.

Checkpoint

Is the affirmative action program (based on diversity or
remedying the effects of discrimination) periodically
reviewed and modified? 1If so, does the periodic review
assess whether the form or extent to which race or national
origin is considered should be modified in light of the
outcomes of the affirmative action program?
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Standards

The use of the classification should be .flexible. For example,
the Supreme Court in lUnited States v. Paradise found that a
race-conscious promotion regquirement was flexible in operation
because it could be vaived if no qualified candidates were
available. Consideration of race or national origin as one
factor among several other admissions criteria in some
circumstances may also be evidence of flexibility.

The burden on those who are not conferred the benefit of the
affirmative action program (generally, non-ninority students)
must be considered. Lawful diversity programs do not include
separate tracks, separate decision-making procedures, or
different admissions formulas based on the race or national
origin of applicants. It is important that institutions exercise
care to avoid separate procedures that are based on race or
national origin as. such procedures may prevent competition among
applicants of all races and national origins. A use of race or
national origin may impose such a severe burden on particular
individuals that it is too intrusive to be considered narrowly
tailored. See Wvgant v, Jackson Board of Education, (use of race
in imposing layoffs involves severe disruption to lives of
identifiable individuals).

Generally, the less severe and more diffuse the impact on non-
minority students, the more likely a classification based on race
or national origin will address this factor satisfactorily. It
is not necessary to show that no student's opportunity to be
admitted has been in any way diminished. Rather, the use of race
or national origin must not, overall, place an undue burden on
students who are not eligible for that consideration.

eck

14. Does the institution periodically assess whether its
consideration of race or national origin in admissions
places an undue burden on students not eligible for that
consideration?
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Additional Legal Considerations

Justice Powell's opinion in Bakke indicated that . race or
national origin could be used in making admissions decisions to
further the compelling interest of a diverse student body even
though the effect might be to deny admission to some students
who did not receive a competitive “plus” based on race or
ethnicity. In cases since Bakke, the Supreme Court has
provided additional guidance on the factors to be considered in
determining whether affirmative action based on race or
national origin is narrowly tailored to its purpose. See, for
example, United States v, Paradise, 480 U.S. 149 (1987); Hygant
| ¥._Jackson Board of Education, 476 U.S. 267 (1986); Adarand

congtructors, Inc. v, Pena, 515 U.S. 200 (1995) (and cases
discussed in the decision). ) .

An institution may rely on evidence of its own prior
unsuccessful race-neutral efforts to achieve diversity,
projections of the effects of race-neutral options, expert-
based conclusions, the experience of other institutions in
similar circumstances, or other professionally-supported
information in determining whether the school's diversity
objectives can be achieved without any consideration of race or
national origin in admissions.
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III. Financial Aid

Standards

The relevant standards are stated in the Department's published
guidance on the use of race or national origin in the provision
of financial aid, 59 Federal Register 8756 (1994) (copy included
with this Guide). Note that the standards for admissions and
financial aid are generally the same.

Additional Legal Considerations

In the Podberesky v. Kirwin decision, the Fourth Circuit,
which covers Maryland, Virginia, West Virginia, North
Carolina and South Carolina, ruled that the challenged
race-targeted scholarships at the University of Maryland
did not meet the Supreme Court's strict scrutiny standard.
The court did not rule that all race-targeted scholarships
are impermissible. Rather, it held that colleges may
establish race targeted scholarships to remedy the present
effects of prior .discrimination, so long as such measures
are narrowly tailored to achieve that objective. The
court found, however, that the University had not
demonstrated the need for remedial action, and that even
if such need existed, the University's scholarship program
was not narrowly tailored to cure the present effects of
the University's previous discrimination. The Pgdberesky
decision, which rests on the nature and weight of the
Unlversity's factunal evidence and the extent to which it
met the “narrow tailoring” standard, does not require the
Department to modify its policy guldance on remedial race-
targeted scholarships. The evidentiary standards set out
in the Podberesky decision should be used in applying the
Department's quidance in the states of the Fourth Circuit

-~ Maryland, Virginia, West Virginia, North Carolina and
South Carolina.

The following questions are keyed to the financial aid guldance,

which should be considered carefully in assessing financial aid
programs:

hec
A. General

Overview: 1Is the institution's financial aid program guided by a
written affirmative action plan? How is the institution's
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financial aid process structured?

1. From what sources does the institution obtain its financial
aid funds? Are the sources public or private? Inside
sources or outside sources? Federal, state or local? What
percentage of aid is received from each source?

2. Does the institution's financial aid programs include the
consideration of race or national origin (as either an
exclusive factor or as one among a number of factors)? If
so, how? Does the institution fund or administer "race-
based scholarships"?! 1If so, what is the justification for
each consideration of race or national origin? Are the :
institution's reasons consistent with the Department’'s race;B
targeted scholarship policy?

Note: The following sections refer to the principles from the
Department's policy that are used most often by institutions.

B. Prineciple 1: Pinancial Aid for Disadvantaged students

3. Schools may target financial aid for disadvantaged students,
e.g., students from low-income families, or aid based on
students' being in the first generation to attend college or
family income. Does the institution's definition of
"disadvantaged®" used for participation in the program
include any consideration of race? If not, then the program
is not a racial classification subject to strict scrutiny.
If yes, the program is subject to strict scrutiny and does
not fit within this principle.

C. Principle 3: Pinancial Aid to Remedy Past Discrimination

4. What are the racial or national origin groups eligible for
race-based aid? What is the nature of the past
discrimination against that group? Are there court,
legislative, or administrative findings of past
discrimination at that institution? 1If so, are there
continuing effects of past discrimination at the
institution? If there have not been formal findings of past
discrimination, is there a strong basis in evidence to
believe that there are current effects of discrimination?

YRace-based scholarships" or "race-targeted aid" mean, for the
purposes of this memorandum, any financial aid for which
eligibility is limited to persons of a specific racial or ethnic
background. Each of the questions in this section on financial
aid also are applicable to financial aid programs where race or
ethnicity are used only as a plus-factor in deciding awards.
This section is based upon the Department's 1994 race-targeted
scholarship policy.
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Principle 4: Financial aAid to create Diversity

Is affirmative action in financial aid used for purposes of
diversity? What is the institution's definition of

diversity? Has the institution identified the benefits of
diversity? :

Is special consideration for minority status used as one
factor among many factors for scholarship awards in some
cases? If many factors are considered, what are the other

factors? How are the factors weighted and considered, and
why? '

Narrow Tailoring of Remedial or Diversity Programs

These guestions apply to all programs that fall under Principles
3 or 4, remedial or diversity programs.

7.

10.

Can the institution show that the use of race or national
origin is necessary to achieve its stated purpose? If race
is used as an eligibility criterion in awarding
scholarships, has the insgtitution made efforts to remedy
discrimination or enhance diversity by using race as a plus
factor? If race is considered as one factor in awarding
scholarships, has the institution made efforts to remedy
discrimination or enhance diversity by also using race-
neutral means? If so, what race-neutral efforts were made
and what were the results of those efforts? If race-neutral
means have not been tried, does the institution reasonably
believe that race-neutral efforts would be insufficient to
meet its diversity goals without race-based scholarships?

Is the use of race-based scholarships in the financial aid
process periodically reviewed and modified? What standards
are used in the review? When was the last such review?

What proportion of total financial aid at the institution
(institutional, state, local, Federal, private) is earmarked
for race-based scholarships? Does a comparison of the
amount of race-targeted financial aid provided to students
to the total amount of aid provided to students without
regard to race or national origin show that the program
places an undue burden on other students who are not

eligible for race-targeted aid?

Does the institution have statistics or other evidence to
show the level of participation of minorities before and
after programs to achieve diversity or to remedy
discrimination were established? If race-based scholarships
are awarded, how many does the institution award annually?
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12.
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How many students at the institution, by race and national
origin, receive non-race-based financial aid, annually?

Principle 5: Private Gifts Restricted by Race or National
origin

Are racial or other criteria attached by the donors to the
award of any financial aid funds?, If so, can the
institution justify the use of race under any of the
principles of the OCR policy guidance?

Is any race-targeted aid received by the college's students
provided directly to students without involvement by the
institution? If so, under the pelicy guidance Title VI does
not apply. If the college makes privately provided race-
targeted aid part of its operations by getting involved in
the offering or administration of the aid (e.g., through
selection of recipients, distribution of funds), can the

college justify the use of the aid under a diversity or
remedial rationale?
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Record Type: Record

To: William R. Kincaid

cc:
Subject: Follow up on affirmative action guide and ACE conf

Bill,

In follow up to our conversation, John Fry of our Chicago office will

fax to your 2878 number the latest version of this document that
incorporates all of DoJ comments, including OLC. Should be to you in
under an hour.

Also, to recap, the day-long workshop ED and DoJ conducted at the ACE
conference was very well received. The underlying effort--to educate
regarding current legal standards and provide practical guidance in

how to ensure that affirmative action programs meet the rigorous legal
requirements—-generated alot of positive response, with many requests
from colleges and universities to conduct similar regional seminars

and broadly disseminate the message. Many requested paper to
accompany the discussion.

Thanks.

Art



November 3, 1997

NOTE TO ELENA KAGAN, MIKE COHEN, AND DAWN CHIRWA--

Attached is a revised draft of the Self-Assessment Guide (now called a “Handout”) on Affirmative
Action programs that the Department of Education and the Justice Department put together and
that we reviewed leading up to the ACE conference recently. Education would still very much
like to get this out to the field, in draft and for comment. Could everyone please try to review this
with an eye towards whether, and under what conditions, the Department could release this at
some point over the next few weeks?

Thanks.

-- Bill K.



Arthur_Coleman @ ed.gov
10/30/97 02:18:00 PM

Record Type: Record

To: William R. Kincaid

cec: -
Subject: Follow up on affirmative action guide and ACE conf

Bill,

In follow up to our conversation, John Fry of our Chicago office will
fax to your 2878 number the latest version of this document that
incorporates all of DoJ comments, including OLC. Should be to you in
under an hour.

Also, to recap, the day-long workshop ED and DoJ conducted at the ACE
conference was very well received. The underlying effort--to educate
regarding current legal standards and provide practical guidance in

how to ensure that affirmative action programs meet the rigorous legal
requirements--generated alot of positive response, with many requests
from colleges and universities to conduct similar regional seminars

and broadly disseminate the message. Many requested paper to
accompany the discussion.

Thanks.

Art



- 10-30-97 0Z:40 PM Ul

NOTE TO BILL KINCAID

Re: Department of Education/Department of Justice Self Assessment Guide

Art Coleman asked me to fax you the last version of the draft Self Assessment Guide. This draft
includes all of the Justice Department edits. FYT, before using the document, we would mark
each page as “Draft, For Discussion Purposes” and do some cbsmeﬁc word processing like
displaying the “Additional Legal Consideration” géctions in text boxes.

Call me at 312 886- 8360 if you need more information,

|
Thanks.

yace

DOE/Office for Civil Rights
October 30, 1997

¢c: Art Coleman
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DRAFT

INTRODUCTION k

This Handout 1is designed to help postsecondary institutions that
have affirmative action programs which consider race or national
origin in admissions and financial aid decisions assess whether
their programs are consistent with Title VI of the Civil Rights

Act of 1964

and the U.S. Constitution.

Institutions intereste

in establishing affirmative action programs are also encourage

to consider this Handout.

As used in this Handout, the term

"affirmative laction" means the use or consideration of race or
national origin as a factor in admission or financial aid

programs.
the number o
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Recruitment and outreach programs designed to incre
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are not included in this Assessment Handout. No
Hopwood v, State of Texas decision, which applie
of Texas, Mississippl and louisiana, while |
institution to consider race or national origin j

se

o
e

of race or national origin in admissions to achieve the goal of a
diverse student body or to remedy discrimination by other
components of| the State's educaticnal institutions. Thus, the
discussion of| diversity issues in this Handout would not apply in

those states.
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1. _Ganeral Standards |

Classifications based on race or national origin for the purpose
of affirmative action are permitted under Title VI to the same
extent as under the Constitution. Under Title VI and the
Constitution, decisions with race or national origin as a factoér
are "suspect'! and are subject to strict scrutiny. To satisfy
strict scrutiny a schaol's use of race or national origin must| be
based on a compelling governmental interest and must be narrowly
tailored to meet that interest. (Narrow tailoring is discussed
later in the Handout.)

The Supreme Court has held that remedying the effects of ,
discriminatign can be a compelling governmental interest that |
might justify the consideration of race or national origin. 1In
the Bakke deqision, Justice Powell's controlling opinion found:
achieving thq educational benefits of campus diversity to be a

compelling interest.

l.
A, Baselline Considerations -
Legal issues may arise when a college or university considers
race, color dr national origin in decisions involving educatiognal
programs, such as financial aid or admissions. A thorough
understanding of the admissions criteria and process is
essential. he questions below cover baseline information for
assessing colllege and university admissions.

i ) l.

i ' Checkpoints :
Overview: Iﬂ the institution has decided to consider race and
ethnic origin as factors in its admissions process, is the

admissions priccess guided by & written affirmative action plan?
How are admissions structured?

1. What stapdards guide admissions decisions and how does the
admissions process work? How and at what peint in the
admissiops process is each admissions criterion weighted and
considerpd? Is each admissions criterion educationally
justifiable and closely related to the institution's
mission? How and at what points are race or national origln
considered and weighted in admissions? How and at what
point(s); are minority students being admitted?
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B. 1Is Affirmpative Action Supported by Compelling Interests?

Standards

ssed above, under the Constitution and Title VI of
hts Act of 1964 it is permissible in appropriate
for colleges and universities to consider race in
ions decisions. They may do so to promote diversity
ent body, consistent with Justice Powell's landmark
. They may also do so to remedy the continued.
scrimination by the institution itself or within the
1 educational system as a whole. As noted, however,
in Texas, Migsissippi and Louisiana, the Hopweod decision llmi¢s
the justificdtion for affirmative action to remedying the :
school's own |discrimination. |

As disc
the Civil Ri
circumstance
making admis
of their stu
opinion in
effects of d
state or loc

Checkpoint

2. If the institution's student admissions process includes |
considerjation of applicants' race or national origin, wha
is the educational and legal justification (e.g., to remedy
the effects of discrimination or to obtain the educationa
benefits| of a diverse student body)?

|
Caveat: In Bakke, Justice Powell rejected the following interesits
as insufficient on their face to justify the consideration of
race by the UC-Davis medical school: reducing the deficit of |
disfavored mihorities in medical schools and the medical
profession, ahd countering the effects of societal
discrimination. Justice Powell also rejected UC-Davis' argumenft
that its affirmative action policy was necessary to increase the

number of doctors who practice in medically underserved
communities. '

Additiocnal Laial Consi&erations
o

1. Remedial Purposes
Standards

The Title VI negulations require a recipient of federal funds

I'Us
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| .
that has discriminated in violation of Title VI or its
regulations to take remedial action to overcome the effects of
the past dis¢crimination. A college that has been found to havL
discriminated by a court or an administrative agency like the
U.S. Departmént of Education, Office for Civil Rights, must take
steps to remedy that discrimination. A finding could also be
made by a State or local legislative body, as long as the body
finding discrimination had a strong basis in evidence identifying
discrimination within its jurisdiction for which remedial action
is required.

In addition, |[colleges are permitted to take remedial action
without having to wait for a formal finding by a court,
administrative agency, or legislative body. Even absent such
formal findings, a college may take race-conscious remedial
action 1f it |has a strong basis in evidence for concluding that
the affirmative action is necessary to remedy the effects of its
past discrimination and is narrowly tallored to remedy that
discriminatign. 1In justifying remedial affirmative action based
on the current effects of past discrimination, schools should ?e
prepared to articulate how current conditions that limit

educational gpportunities by race or national origin are relat%d
to past disctimination for which the school shares
responsibilify.
Checkpoints
3. Is the institution the subject of a court desegregation
order oy a legislative or administrative finding of unlawful
discrimination? )
4. Separate from any past findings or court orders, is there

past discrimination affecting admissions at that

institutiion? Has the institution determined whether the
effects |of past discrimination continue? 1If there have nqt
been findings of past discrimination, is there a strong
basis in evidence to believe that there may be a current
violation or the continuing effects of past discrimination?

5. Is there under-representation at the schoocl of qualified
students| from particular races or national origins?
Identifyl the racial and ethnic composition (%African-
‘American|, Hispanic, Asian-American, American Indian, white)
of the fpllowing groups: a) the institution's student body;
b) the ipstitution's qualified applicants; and, c) the pool
of qualified potential applicants from which the institutijon
draws itgp students, for example, students meeting the
school's| admission requirements living in the areas served
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by the institution.

Additional Le¢gal Considerations

Caveat: In Bakke, Justice Powell rejected the following !
interests as|insufficient on their face to justify the i
consideration of race by the UC-Davis medical school: reducin
the deficit 9f disfavored minorities in medical schools and th
medical profession, and countering the effects of societal

discriminatidn. Justice Powell also rejected UC-Davis' argument
that its affirmative action policy was necessary to increase the
number of doators who practice in medically underserved
communities.

The Supreme Qourt has described the "strong basis in evidence"
standard as approaching the evidence needed to show a prima fadie
case of discrimination under the constitution or civil rights
statutes. In order to satisfy the "strong basis in evidence"
standard, a college may, if applicable, rely on evidence of pdst
discrimination such as documentation of specific instances of
intentional discrimination for which the institution is
responsible. | Evidence of a significant disparity between the
percentage of| minority students in a college's student body and
the percentage of qualified minorities in the relevant pool of
applicants also supports an inference of discrimination. 1In
addition to the qualified applicant pool, the racial/ethnic
composition of the pool of college~bound high school graduates
who would be gualified for admission to the institution may alsp
.~ be used to determine whether admission practices -have resulted |in
a significant| under-representation of qualified students from
particular rages or national origins. Colleges should assess the
composition of the pool of qualified potential applicants based
on the number|of students by race and national origin in the
areas from which applications may be drawn who may meet the
school's admigsions standards. Such an approach is analogous tp
employment discrimination cases where courts have accepted
statistical evidence to infer patterns or practices of
intentional discrimination against minority job applicants.
Colleges can s$trengthen the predicate for remedial affirmative
action by supplementing statistical evidence that qualified
students are substantially under-represented in the student bod;
with instances of discrimination on the basis of race or national
origin against individuals.

e

Caveat: Evidence of societal discrimination or other factors
that are beyond the school's control that may deter participation
of minority students would not likely be accepted by courts as
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basls for reledial affirmative action.

Note: Although it rejected diversity as a basis for affirmativ%
action, the Hopwood decision (covering Texas, Louisiana, and

Mississippi)¢
remedy the effects of discrimination by that school.

2. Divarsity | Purposes
Standards

Achievement of core educational objectives stated in an
institution'? nission may constitute a compelling educational
justifies the consideration of race or national

interest tha
origin in a narrowly tailored manner.

To qualify ag a legal justification for the use of race or
national origin, diversity programs must have sound educational
objectives. [An institution must be able to support its claim

permits the use of race or national origin to

rud

| DR/}FT

that diversitly serves educational objectives by demonstrating the

educational Henefits that diversity produces on campus and/or

within the institution's programs.

Checkpoint
6. What are| the institution's mission statements and how do
they relate to its diversity objectives?
7. What are| the educational benefits of diversity at your

institution? What is the empirical basis for the
educational benefits the institution identifies?

Additional Lebal Considerations

A college's written mission is a statement of core edu
values that are protected by academic freedom principl
Properly devised diversity principles that clearly ser
institution's|mission can be the basis for affirmative
admissions det¢isions as recognized in the Bakke decisi

To articulate|the educational benefits of diversity, s
other expert-based information can be helpful. In add
identifying the educational benefits of diversity, a s
should be prepared to explain why the educational adva

cational
est
ve an

action in
on.
tudies or

ition to
chool
ntages

claimed for its diversity programs cannot be achieved without the
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7

r national origin (see following section on Narrow

Standaxds

pursue its diversity interest consistent with the
ny test by using race or national origin as one of
rs considered in the admissions process.

deration of race and national origin in admissions
under a diversity rationale, an institution's
gram must include diversity characteristics in
ace or national origin. Such characteristics may
life experiences, achievements, talents, interests,
ar activities, economic disadvantages, geographic
s well as various others. The relative weight
ch factor in making admissions decisions is propei
the college or university: race or national orig]
ed greater weight than other factors, for example,
ctored diversity program, when diversity objectives
ce or national origin remain unfulfilled while race
nents of diversity have been achieved.

Checkpolnts

rly
I-n

mative action in admissions used to achieve the
nal benefits of diversity? What is the

ion's definition of diversity? Does diversity

factors other than race and ethnicity? 1If so,

what

Which admissions criterion or groups of criteris
ted to the diversity goal? How is each weighted and
ed in the admissions process?
gal Considerations
seek diversity in admissions to fulfill their
ion through the "robust exchange of ideas" that
diverse student body. Bakke, 438 U.S. at 312-313.

ke decision, which governs our interpretation of
ieving the educational benefits of campus diversit
ng interest for purposes of the strict scrutiny
Bakke, the Supreme Court has decided a number of
ction cases, none of which has invalidated Justice
ion in Bakke that the promotion of diversity in th
fon setting can be a compelling interest.

Y
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cording tb the Hopwaod decision, diversity is not
the Constitution to justify the consideration of
»nal origin. Hopwood applies in Mississippi,

also that Hopwood upheld the consideration of rac

n by that school.

1se of race in remedial or diversity programs
r tailored?

the institution supports its affirmative action
medial purposes or the attainment of diversity,
ce or national origin in admissions narrowly
chieve its purposes?

Standards

ig

rigin meets the narrow tailoring requirements of
the Constitution.

use of race is focused as narrowly as possible on

e.g.,
iversity cocbjectives.

Tt is important that consideration has been given

t programs). Race or national origin may be

ffective.

Checkpeints

¢

br national origin is considered as a positive
)

has the institution made efforts to achieve its
race-neutral ways? If so, what efforts were made
were the results?

1

9

¢

neutral measures were not undertaken, why does the
lon believe that such efforts would be insufficien
te diversity without the plus-factor credit?

w

t of Education will consider factors established &
ssessing whether a college's consideration of racse

An overriding question is wheth

necessary to determine the efficacy of alternative

ce-neutral alternative approaches (e.g., the use ¢
iteria that do not include race or national origin,

admissions decisions only if a college determines
ive approaches to the use of race have not been of

B

Y

er

to
£
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11. Does th} college have data to show whether affirmative
action 1s necessary? When did the institution begin
implementing its affirmative action program? Doses the
institution have statistics or other evidence to show the

LR

DRAFT

effect ¢f the program on achievement of diversity objectites

or remedying the effects of discrimination, e.g., data
regarding minority participation levels before and after
affirmative action programs began?

Standards

Each college |or university has the academic discretion to define

those characfleristics and qualifications that will produce the
educational henefits of diversity. Under Title VI, OCR will
defer to a school's reasonable choices in defining diversity.
program that |includes a broad, multi-factored definition of
diversity, designed to produce articulated educational benefits
may measure whether multi-factored diversity has been achieved
determining whether programs are narrowly tailored. Lawful
diversity admissions programs, however, should not set aside
positions based on race or national origin. Unless essential {
remedying discrimination and its effects, such set-asides or
quotas are inconsistent with the legal requirement of Bakke th]

all applicantis be able to compete for all vacancies and have
their individpal merits considered. Rather, race may be used
one factor among many.

Chackpoint

12. How does| the college assess whether diversity has been
achieved? Does the admissions process incorporate numerig
goals? By what process were these goals derived? Do all
only some of the schools or programs have goals?

Standarde

The duration ¢f the use of a racial classification should be no
longer than i& necessary to its purpose, and the classification
should be periodically reexamined to determine whether there is
continued need for its use. Thus, for example, the use of race
or national origin as among multiple factors considered in
admissions should continue only while necessary to overcome the
effects of past discrimination and achieve a diverse student

body. Instituytions should periodically assess whether the use
race or national origin to achieve diversity continues to be

necessary or whether the admissions system should be modified

A

in

o

t

al
or

o f
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ging circumstances. OCR considers annual reviews
tice to support this aspect of Title VI's narrow
irements.

Chackpoint

ffirmative action program (based on diversity or
g the effects of discrimination) periodically
and modified? 1If so, does the periodic review
!
s considered should be modified in light of the
of the affirmative action program?

Standaxds

e classification should be flexible. For example,
ourt in United States v, Paradise found that a

s promotion requirement was flexible in operation
uld be waived 1f no qualified candidates were
Ensideration of race or national origin as one
everal other admissions criteria in some

may also be evidence of flexibility.

those who are not conferred the benefit of the

ction program (generally, non-minority students)
dered. Lawful diversity programs do not include
ks, separate decision-making procedures, or

licants. It is important that institutions exerci
separate procedures that are based on race or
in as such procedures may prevent competition amon
all races and national origins. A use of race or

in may impose such a severe burden on particular

individuals that it is too intrusive to be considered narrowly

tailored. Se
in imposing 1
identifiable

Generally, th
minority stud
or national o
is not necess
admitted has

or national o
students who

; (use of rac
yoffs involves severe disruption to lives of
ndividuals).

less severe and more diffuse the impact on non-
nts, the more likely a classification based on ra
igin will address this factor satisfactorily. It
ry to show that no student's opportunity to be
een in any way diminished. Rather, the use of ra
igin must not, overall, place an undue burden on
re not eligible for that consideration. :
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Narrow TailOfing (Continued)

Chackroint

14. Does the institution periodically assess whether its
considezation of race or national origin in admissions

places an undue burden on students not eligible for that
consideration?
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IZ1. . Financial Aid
Standarda

The relevant |standards are stated in the Department's published
guidance on the use of race or national origin in the provision
of financial |aid, 59 Eederal Register 8756 (1994) (copy included
with this Handout). Note that the standards for admissions and
financial aid are generally the same.

In the v. Kirwin decision!, the Fourth Circuit, which
covers Maryland, Virginia, West Virginila, North Carolina and
South Carolina, ruled that the challenged race-targeted
scholarships pat the University of Maryland did not meet the
Supreme Court|'s strict scrutiny standard. The court did not rule
that all raceftargeted scholarships are impermissible. Rather,
it held that rolleges may establish race targeted scholarships o
remedy the present effects of prior discrimination, so long as
such measures|are narrowly tailored to achieve that objective.
The court founhd, however, that the University had not
demonstrated the need for remedial action, and that even if such
need existed, |the University's scholarship program was not
narrowly taillored to cure the present effects of the Universityls
previous discrimination. The Podberegky decision, which rests on
the nature and weight of the University's factual evidence and
the extent to|which it met the "narrow tailoring" standard, doe
not require the Department to modify its policy guidance on
remedial race-<ttargeted scholarships. The evidentiary standards
set out in the Podberesky decision should be used in applying the
Department's guidance in the states of the Fourth Circuit --
Maryland, Virginla, West Virginia, North Carolina and South
Carolina.

38 F.3d 147 (4th Cir. 1994), cert, den,, 115 S. Ct. 2001 (1995).
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The following questions.are keyed to the financial aid guidance

-

which should |be considered carefully in assessing financial aid
programs:

Checknoints

A. Gengzal

Overview: I
written affirmative action plan? How is the institution's
financial aid process structured?

1. From what sources does the institution obtain its financigl
aid funds? Are the sources public or private? Inside
sources pr outside sources? Federal, state or local? What
percentage of aid is received from each source?

institution's financial aid programs include the
tion of race or national origin (as either an
factor or as one among a number of factors)? If
Does the institution fund or administer "race-
olarships"?? If so, what is the justification for
ideration of race or national origin? Are the
institut
‘targeted|scholarship policy?
Note: The fol
Department's

owing sections refer to the principles from the
olicy that are used most often by institutions.
B. Principle 1: Financial Aid for Disadvantaged Students

3. Schools
e.g., students from low-income families, or aid based on

ay target financial aid for disadvantaged students,

it

the institution's financial aid program guided by a

on's reasons consistent with the Department's race-

students' being in the first generation to attend college qr

family income. Does the institution's definition of
"disadvantaged" used for participation in the program 4

include y consideration of race? 1If not, then the progr
is not a |raclal classification subject to strict scrutiny.

"Race-based scholarships" or '"race-targeted aid" mean, for the
purposes of this memorandum, any financial aid for which
eligibility is| limited to persons of a specific racial or ethnic
background. Epch of the questions in this section on financial
aid also are applicable to financial aid programs where race or
ethnicity are ysed only as a plus-factor in deciding awards.
This section is based upon the Department's 1994 race-targeted
scholarship policy.

n
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E.
These questionls apply to all programs that fall under Principles
3 or 4, remedilal or diversity programs.

7.

DRAFT

If yes, |the program is subject to strict scrutiny and does
not fit|within this principle.

4
=}

Principle 3: Financial Aid to Remady Past Disorimination

What are the racial or national origin groups eligible for
race~baged aid? What is the nature of the past
discrimination against that group? Are there court,
legislatiive, or administrative findings of past
discrimination at that institution? 1If so, are there
continuing effects of past discrimination at the
institutiion? 1If there have not been formal findings of pgst
discrimination, is there a strong basis in evidence to
believe that there are current effects of discrimination?

Principle 4: Financial Aid to Create Diversity

Is affirmative action in financial aid used for purposes of
diversity? What is the institution's definition of
diversity? Has the institution identified the benefits of
diversity?

Is special consideration for minority status used as one
factor ong many factors for scholarship awards in some
cases? f many factors are considered, what are the other
factors?| How are the factors weighted and considered, and
why?

Narrow Tailoring of Remedial or Diversity Programs

Can the institution show that the use of race or national
origin 1is| necessary to achileve its stated purpose? 1If racJ
is used als an eligibility criterion in awarding
scholarships, has the institution made efforts to remedy
discrimination or enhance diversity by using race as a plus
factor? f race is considered as one factor in awarding
scholarshiips, has the institution made efforts to remedy
discrimination or enhance diversity by also using race-
neutral means? If so, what race-neutral efforts were made
and what were the results of those efforts? If race-neutral
means have not been tried, does the institution reasonably
believe that race-neutral efforts would be insufficient to
meet its @iversity goals without race-based scholarships?
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10.

11.

12.

DRAFT

Is the uyse of race#based scholarships in the financial aid
process |periodically reviewed and modified? What standards
are used in the review? When was the last such review?

S
6

What prgportion of total financial aid at the institution
(institutional, state, local, Federal, private) is earmarked
for race-based scholarships? Does a comparison of the
amount of race-targeted financial aid provided to students
to the total amount of aid provided to students without
regard to race or national origin show that the program
places undue burden on other students who are not
eligiblel for race-targeted aid?

Does the| institution have statistics or other evidence to
show the| level of participation of minorities before and
after prpgrams to achieve diversity or to remedy

discrimipation were established? 1If race-based scholarships
are awarfded, how many does the institution award annually?
How many| students at the institution, by race and national
origin, receive non-race-based financial aid, annually?

Principleé 5: Private Gifts Restricted by Race or National
Origin '

Are racial or other criteria attached by the donors to the
award of|any financial aid funds?, If so, can the
institution justify the use of race under any of the
principles of the OCR policy guidance?

Is any race-targeted aid received by the college's student
provided|directly to students without involvement by the
institution? 1If so, under the policy guidance Title VI does
not apply. If the college makes privately provided race-
targeted |aid part of its operations by getting involved in
the offering or administration of the aid (e.g., through
selection of recipients, distribution of funds), can the
college justify the use of the aid under a diversity or
remedial [rationale?




