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• 
ASSESRL3.ME^ 

Elena-

Attached is a draft memo to you and Sylvia from Dawn and me on a possible rollout strategy for 

the self-assessment guidance on affirmative action for colleges and universities. Mike and Julie F. 

have reviewed/commented and are fine wi th this. Before we sent this forward we wanted to make 

sure you were comfortable wi th it. Also, I wanted to get your take on whether we should run this 

by Judy Winston/others in the race initiative or Bob Shireman/NEC (because of the link wi th the 

mentoring initiative). 

I am leaving tomorrow afternoon on vacation, and will be out until a week from Tuesday, but I can 
come in tomorrow morning if necessary to make changes to this. Otherwise, please fol low up wi th 
Dawn. 

Dawn --

If this goes forward on Monday, please note at the end of the memo that I will be out next week so 
questions should go to you. 

Thanks. 

-- Bill 



DRAFT 

December 19, 1997 

MEMORANDUM FOR SYLVIA MATHEWS AND ELENA KAGAN 

FROM: DAWN CHIRWA AND BILL KINCAID 

RE: Rollout of Self-assessment Guidance on Affirmative Action for Institutions of 
Higher Education. 

This week we met with ED and DOJ to review the status of the self-assessment guidance on 
affirmative action for institutions of higher education. We reached rough agreement on most 
substantive issues and ED and DOJ are making addhions/modifications to make the document 
more user-friendly and to better convey Administration support for properly conducted 
affirmative action programs. We expect to have a document ready to go into final by the second 
week in January. At this point we are working to develop an appropriate roll-out strategy and 
would appreciate your input. 

We believe that the goals of the roll-out strategy should be: 1) make sure that appropriate 
postsecondary institutions get this information quickly and are able to put it to work, thus 
speeding and strengthening campus efforts to ensure that affirmative action programs comply with 
the law; 2) ensure that the civil rights community is aware of the Administration's continued 
support for properly conducted affirmative action programs in education; 3) demonstrate a 
substantive step forward that supports the President's Race Initiative; 4) time the release in 
relation to announcement of the new mentoring initiative and other action steps so it is perceived 
as part of broader administration efforts to ensure diversity in higher education, and 5) avoid 
unnecessarily fanning dispute over affirmative action. 

We think the following approach should meet these goals. Bracketed elements could be added in 
depending on how aggressive we want to be in promoting the guidance and building these actions 
up for the press as a part of the race initiative, although none of the steps outlined are especially 
high profile. From the perspective of getting the document into the hands of higher education 
institutions and assisting them to proceed with needed internal reviews quickly and whh the least 
possible controversy, the low-key course is probably best; we know that ACE, the umbrella group 
for higher ed institutions which is very supportive of this effort, would prefer such a strategy. 
However, demonstrating action with respect to the Race Initiative might dictate a more visible 
approach. 

• Week of Jan. 12 ~ hold briefing at WH to walk through document with small number of 
key leaders in the civil rights and education community (such as Wade Henderson whh the 
Leadership Conference on Civil Rights, Tom Henderson with the Lawyers' Committee on 
Civil Rights, and Stan Ikenberry with ACE). [Share document with leaders who are asked 
to close hold and provide comments whhin a week]. 

• Week of Jan. 19 — hold briefing at ED to walk through document with larger number of 



leaders in civil rights and education community. 

• Late Jan. ~ appropriately address comments from civil rights and education community. 

• [Late Jan. ~ Department of Education is working on reports on the value of diversity in 
higher education and successful approaches to fostering diversity. These reports, if well-
done, could be released in build-up to announcement of mentoring initiative and to lay the 
groundwork for release of self-assessment guidance]. 

• Jan. 27 to Feb. 3 ~ President announces new mentoring initiative in or around the time of 
the State ofthe Union Address, and proposed funding for the program will be included in 
the FY 99 budget submission. In rolling out the mentoring initiative, officials should stress 
that one important benefit is that it would help open up the pipeline to higher education 
for more disadvantaged minority students and help foster campus diversity, 

• [Feb. 7 ~ Provide self-assessment guidance to friendly paper emphasizing how it is part of 
broader Administration efforts to foster diversity in higher education], 

• Feb, 8 ~ ED shares guidance publicly at already-scheduled ACE Conference, 

• [Feb. 9 ~ Secretary Riley sends guidance to higher education institutions and announces 
the Department will be holding a series of regional forums to assist institutions to review 
their affirmative action programs. Cover letter could also discuss importance of diversity 
in higher education and encourage institutions to get involved in mentoring initiative,] 

• Early March - ED holds first regional meeting on affirmative action self-assessment at 
Penn (already scheduled). 

Please let us know what you think of this approach. We would be happy to meet with you to 
discuss. 



Introduction 

This self-assessment guidance is designed to help postsecondary institutions that have 
affirmative action programs that consider race or national origin in admissions and financial aid 
decisions assess whether their programs are consistent with Title VI of the Civil Rights Act of 
1964 and the U.S. Constitution. Institutions considering establishing affirmative action programs 
are also encouraged to refer to this guidance. 

As used in this guidance, the term "affirmative action" means the use or consideration of 
race or national origin as a factor in admissions or in the award of financial aid. Because mere 
recruitment and outreach programs designed to increase the number of minorities in an 
institution's applicant pool raise distinct questions and typically should not be subject to 
heightened constitutional scrutiny, this guidance should not be used to assess those types of 
programs. This guidance also does not address programs undertaken pursuant to a court order. 

The U.S. Court of Appeals for the Fifth Circuit's decision in Hopwood v. Texas governs 
the application of federal law to affirmative action programs in postsecondary institutions in 
Texas, Mississippi and Louisiana. Institutions in those three states are subject to more severe 
restrictions than institutions in other parts of the country in their use of affirmative action. 
Accordingly, institutions located in Texas, Louisiana, and Mississippi should consvAt XhQ Hopwood 
opinion and the "Fifth Circuit Standards" sections of this guidance to determine the appropriate 
standards for their programs. 

In 1994, the Department of Education published guidance regarding its evaluation under 
Title VI of an institution's consideration of race or national origin in the award of financial aid. 
Nondiscrimination in FederaUy Asisisted PrograrnS; Tule V I of the Civil Rights Act bf 1964i 59 
Fed. Reg. 8756 (1994) [hereinafter Fiiiaheial^iii^ Institutions should consult that 
guidance for a more specific discussion of affirmative action in financial aid decisions, including an 
institution's award of privately donated fiinds. Several months after the publication of that 
guidance, the U.S. Court of Appeals for the Fourth Circuh sustained a constitutional challenge to 
a state university scholarship program open only to African American students in Podberesky v. 
Kirwan. Podberesky held that the challenged scholarship program was not narrowly tailored to 
the asserted interest in remedying the present effects of past discrimination. Institutions located in 
the Fourth Circuit, which includes the states of Virginia, Maryland, North Carolina, and South 
Carolina, should review Podberesky, as that decision will guide the evaluation ofthe use of racial 
classifications in higher education in that circuit. 

There is much uncertainty with respect to the law on affirmative action at this time. New 
decisions, by the Supreme Court or lower courts, may significantly affect the standards governing 
the use of affirmative action in educational institutions. We encourage institutions to consult with 
their counsel, and to contact the Office of Civil Rights ("OCR") at the Department of Education, 
for assistance. A list of OCR offices and staff available to assist you is included in this guidance. 
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I. When is an Institution Covered by the Constitution or Title VI? 

Both the Constitution and Title VI of the Civil Rights Act of 1964 may apply to an 
institution's affirmative action programs. The Fourteenth Amendment to the United States 
Constitution prohibits states from denying any person equal protection of the laws Because they 
are a part of state govemment, public colleges and universities are covered by the Fourteenth 
Amendment. The Fifth Amendment to the United States Constitution prohibits the federal 
government from denying any person life, liberty, or property without due process of law. 
Postsecondary institutions operated by the federal government are covered by the Fifth 
Amendment. The Supreme Court has held that equal protection claims under the Fifth 
Amendment's Due Process Clause are governed by the same standards that apply to equal 
protection claims under the Fourteenth Amendment.' 

Title VI provides that no person in the United States shall, on the ground of race, color, or 
national origin, be excluded from participation in, be denied the benefits of or be subjected to 
discrimination under any program or activity receiving federal financial assistance.̂  Any public or 
private institution that receives financial assistance from the federal government is subject to the 
requirements of Title VI.^ A public institution that receives federal financial assistance is therefore 
covered by both the Constitution and Title VI. Title VI covers all of the operations of an 
institution that receives federal financial assistance, including the institution's award of privately 
donated funds.'* Title VI does not bar affirmative action measures that would satisfy the 
requirements of the Fourteenth Amendment.̂  

The Office of Civil Rights at the Department of Education is responsible for enforcing the 
requirements of Titie VI at institutions receiving federal education fiinds. Institutions subject to 
Title VI must abide by the provisions of the statute and comply with regulations promulgated by 
the Office of Civil Rights.'' 

II. When does an admissions or financial aid program use a classification based on race 
or national origin? 

This guidance applies to admissions and financial aid programs that use criteria based on 
race, color, or national origin as a factor in decisionmaking. It applies both to programs in which 
race or national origin is the sole factor underlying the institution's decision and to those in which 
race or national origin is one of many factors considered. This guidance does not apply to 
admissions decisions or financial aid awards for disadvantaged students, as long as the 
determination that a student is disadvantaged is not based on race or national origin. 

IU. Compliance witli tlie Constitution and Title VI: Strict Scrutiny 

It is a requirement of both the Constitution and of Title VI that any program that uses race 
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or national origin as a factor in decisionmaking must satisfy "strict scrutiny".̂  To satisfy strict 
scrutiny, the institutional interest underiying an affirmative action measure must be "compelling" 
and the measure must be "narrowly tailored" to serve that interest.* The compelling interest 
inquiry centers on "ends" and asks why an institution is classifying individuals on the basis of race 
or national origin. The narrow tailoring inquiry focuses on "means" and asks how the government 
is seeking to meet the objective of the race-based classification. 

A. Tlie Compelling Interest 

The interests that may justify the consideration of race or national origin in higher 
education can be divided into two broad categories: remedial interests and non-remedial interests. 
The Supreme Court repeatedly has held that remedying the effects of past discriminatio/i m a ^ 
constitute a compelling interest.' The: United States hasstak̂ n̂ ^̂ ^̂  as Justice^qwell 
indicated in his landmark opinion inPegents of the Uraversify of Caiiform^^ 
may consider race in its admissions process in order to foster diversity among its student: body to 
fijrther the univ^f sify's educatipM question of whether any non-rremedial 
interest is sufficiently compelling to justify the consideration of race or national origin has never 
been squarely addressed by a majority of the Court-h In contrast, no majority of the 
Court has squarely addressed whether any non-remedial interest is sufficiently compelling to 
justify the consideration of race or national origin. But the Department of Education and the 
Department of Justice believe that, as Justice Powell indicated in his landmark separate opinion in 
Regents of the University of California v. Bakke, a university may have a compelling interest in 
considering race in its admissions process in order to foster diversity among its student body to 
further the university's educational objectives. 

The Court's decisions have not foreclosed the possibility that non-remedial interests other 
than fostering diversity for educational purposes may also be compelling, but no such interest has 
been recognized as compelling by the Supreriie Court to date. Thus there are substantial 
questions as to whether and in what settings such other non-remedial objectives can constitute a 
compelling interest. 

1. Remedying the Effects of Discrimination 

a. General Standards 

Remedying the identified effects of past discrimination may constitute a compelling 
interest that can support an institution's use of a classification based on race or national origin. 
This discrimination could fall into two categories. First, an institution can seek to remedy the 
effects of its own discrimination. Second, the federal government or a state or local government 
may seek to remedy the effects of discrimination committed within its jurisdiction, including 
discrimination committed by private actors, where the government becomes a passive participant 
in that conduct and thus helps to perpetuate a system of exclusion." Thus, where authorized by 
law a public institution may, corisistent with its aiithorityv seek to remedy the effects of past 
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discrimination in its educational system, including discrimination by local school systems or by 
private entities, that it has helped to perpetuate. In either category, the remedy may be aimed at 
ongoing patterns and practices of exclusion or at the lingering effects of prior discriminatory 
conduct.'' 

An institution should be able to identify with some precision the discrimination to be 
remedied. The fact and legacy of general, historical societal discrimination is an insufficient basis 
for affirmative action.'̂  Similarly, amorphous claims of discrimination in education that are not 
related to an institution's programs are inadequate."' In justifying remedial affirmative action 
based on the current effects of past discrimination, an institution should be prepared to articulate 
how any current conditions that limit educational opportunities by race or national origin are 
related to past discrimination for which the institution shares responsibility." 

It is not necessary for a court to make a judicial finding of discrimination before an 
institution may undertake remedial measures Rather, the institution must have a "strong basis in 
evidence" for its conclusion that remedial action is necessary '̂  This evidence should approach 
what the Supreme Court has called "a prima facie case of a constitutional or statutory violation" 
ofthe rights of minorities.'̂  For example, significant statistical disparities between the number of 
minorities admitted to an institution and the percentage of minorities in the pool of qualified 
applicants might permit an inference of discrimination that would support the use of racial or 
ethnic criteria intended to correct those disparities.'* In making this comparison, a school may 
consider the pool of qualified students who actually apply for admission, and the larger pool of 
students in areas from which applications may be drawn who would meet the school's admissions 
standards However, mere underrepresentation of minorities as-compared to the percentage of 
minorities in the general population is an insufficient predicate for affirmative action.'̂  

The Title VI regulations require that, in administering a program in which it has previously 
discriminated, an institution receiving federal financial assistance take action to overcome the 
effects of that prior discrimination."" Thus if a court, a federal agency, or a legislative or 
administrative body has found that a covered institution has engaged in discrimination, that 
institution must take steps to remedy that discrimination. The same obligation arises if the 
institution itself determines that remedial action is necessary to correct the effects of past 
discrimination. When a finding of prior discrimination, whether by a court, an agency, a 
legislative body, or the institution itself rests on a strong basis of evidence that the institution 
discriminated in the relevant jurisdiction, the institution may use narrowly tailored affirmative 
action measures to remedy the discrimination. 

b. Fifth Circuit Standards: Remedial Objectives 

In Hopwood V. Texas, the U.S. Court of Appeals for the Fifth Circuit held that the law 
school at the University of Texas could not rely on past discrimination by other schools in the 
Texas state system, including other schools at the University of Texas, as a predicate for 
considering race in its admissions process.̂ ' Rather, in the view of the court, the law school's 
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constitutionally valid remedial interests extended no farther than redressing the effects of any prior 
racial discrimination by the law school itself" "As a result, past discrimination in education, 
other than at the law school, [could not] justify the present consideration of race in law school 
admissions."" This holding is binding precedent in the Fifth Circuit. Accordingly, postsecondary 
institutions in Texas, Louisiana, and Mississippi cannot use discrimination by other actors in the 
state's educational systems as a predicate for considering race or national origin in admissions and 
financial aid. In addition, one "functionally separate unit" of an institution, such as a medical 
school, cannot rely on past discrimination by other units in that institution."'' A particular school 
in those states must have a strong basis in evidence for concluding that there exist present effects 
from discrimination for which that school hself is responsible. However, if a state or institution of 
higher education has an obligation to remedy state or institution-wide discrimination, Hopwood 
does not prohibit the appropriate legislative or administrative body;|0f the gov 
institution, from using affirmative action to remedy that discrimination in its component schools." 

2. Non-Remedial Interests 

a. Diversity 

No majority opinion for the Supreme Court has addiessed when a non-remedial objective 
may constitute a compelling interest that can justify the use of narrowly tailored race-conscious 
measures. I lowever. In his landmark separate opinion in Bakke, Justice Powell stated that a 
university may have a compelling interest in considering the race of applicants in its admissions 
process in order to foster greater diversity among its student body. Such diversity brings a wider 
range of perspectives to campus, which in tum contributes to a more robust exchange of ideas. 
This exchange is a the-central mission of higher education and in keeping with the time-honored 
value in academic freedom.̂ * Moreover, in the view of Justice Powell, the First Amendment 
protection of academic freedom supports allowing a university to "make its own judgments" 
regarding education, including the selection of its student body .̂ ^ No;p^oriQ^iopinion fo^^^ 
Supreme Ĝ ^ has: addressed when a non-reniedial objectiyemay constku a 
compelling interest that .can jiistify the use of narrowly tailored race-conscious; measiireis.̂ *;; 

In order for diversity to qualify as a compelling interest, an institution must seek a further 
objective beyond the mere achievement of diversity itself The Court has consistently rejected 
"racial balancing" as a goal of affirmative action, because "[pjreferring members of any one group 
for no reason other than race or ethnic origin is discrimination for its own sake.""' For example, 
in Bakke, Justice Powell stated that diversity in an institution's student body can serve the fiirther 
goal of enriching the academic experience,'" but found no compelling interest in assuring that the 
student body had a specified percentage of particular minority groups or reducing the deficit of 
minorities in the medical profession.'' Accordingly, an institution that uses affirmative action to 
achieve diversity must have a sound educational objective for its diversity program. A school 
must be able to support hs claim that diversity serveŝ eaucational objectively being prepared to 
demonstrate the educational benefits that diversity-pFedtices^n campus or within the university's 
prograrn^~ 
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b Other Non-Remedial Interests 

The Supreme Court has neither approved nor foreclosed the use of affirmative action to 
serve non-remedial ends, but, as we have already noted, no majority opinion ofthe Court has 
found a non-remedial objective compelling.'" In his Bakke opinion. Justice Powell assumed that a 
state could have a compelling interest in "improving the delivery of health-care services to 
communities currently underserved," but concluded that the university had failed to prove that 
reserving sixteen percent of the seats in its medical school class for minority students was either 
needed or geared to promote that goal." It is not clear whether a racial classification that was 
narrowly tailored to this interest could survive strict scrutiny.'* Whether other non-remedial 
interests can be sufficiently compelling to justify the use of classifications based on race or 
national origin should be considered on a case-by-case basis. 

c. Fifth Circuit Standards: Non-Remedial Interests 

The Department of Education and the Department of Justice believe that, as Justice 
Powell stated in Bakke, diversity may constitute a compelling interest justifying the consideration 
of race in higher education. However, in Hopwood, the U.S. Court of Appeals for the Fifth 
Circuit held that an institution's interest in diversity to enrich the academic experience cannot 
satisfy strict scrutiny.'' That ruling is binding in the states of Texas, Louisiana and Mississippi. 
Accordingly, institutions in those three states cannot use affirmative action to foster diversity 
among their student body in order to enrich the academic experience. 

Institutions in the Fifth Circuit should be aware that there is language in Hopwood that 
suggests that remedying past wrongs is the only compelling state interest that can justify 
classifications based on race."' However, the only non-remedial interest at issue in the case was 
diversity, and it may be argued that the holding of Hopwood does not extend to other non-
remedial interests that were not before the panel. Hopwood noted that Justice Scalia has 
suggested one possible non-remedial compelling interest — "'a social emergency rising to the level 
of imminent danger to life and limb'".'^ Because the case before it did not present such an 
interest, the panel did not take a position on Justice Scalia's suggestion. Institutions in Texas, 
Louisiana, and Mississippi should consult with their counsel before using classifications based on 
race or on national origin to further any non-remedial interest, and cannot use affirmative action 
to foster diversity in order to enrich the academic experience. 

B. Narrow Tailoring 

In addition to advancing a compelling goal, any use of race must also be "narrowly 
tailored." This ensures that race-based affirmative action is the product of careful deliberation, 
not hasty decisionmaking. It also ensures that such action is truly necessary and that less 
intrusive, efficacious means to the end are unavailable. 
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The determination of whether a particular affirmative action program is narrowly tailored 
is highly fact-specific. As applied by the courts, the factors that typically determine whether a 
measure is narrowly tailored are the following: (i) whether the institution considered race-neutral 
alternatives before resorting to race-conscious action; (ii) the scope of the affirmative action 
program, and whether the use of a waiver or other mechanism facilitates the narrowing of the 
program's scope; (iii) the manner in which race is used, that is, whether race determines eligibility 
for a program or whether race is just one factor in the decisionmaking process; (iv) the 
comparison of any numerical targets to the percentage of qualified minorities in the applicant 
pool; (v) the duration of the program and whether it is subject to periodic review; and (vi) the 
degree and type of burden imposed on non-minorities by the program. 

Before describing each of the components, three general points about the narrow tailoring 
test deserve mention. First, it is unlikely that an affirmative action program must satisfy every 
factor. A strong showing with respect to most of the factors may compensate for a weaker 
showing with respect to others. 

Second, all of the factors will not be relevant in every case. The objective of the program 
may determine the applicability or weight to be given a factor, and factors may play out 
differently in remedial programs than they will in non-remedial programs. 

Third, the narrow tailoring test should not be viewed in isolation from the compelling 
interest inquiry. While the two inquiries are distinct, as a practical matter there may be an 
interplay among the two. For example, in a case involving a set-aside program for minority 
contractors, the Court stated that the weak evidence of discrimination on which the city of 
Richmond predicated its remedial program could not justify the adoption of a rigid racial quota,'* 
This suggests that if Richmond had opted for a more flexible measure, the Court might have been 
less demanding in reviewing the evidence of prior discrimination. However, the Court has never 
explicitly recognized any trade-off between the compelling interest and narrow tailoring tests. 

I . Race-Neutral Alternatives 

Before resorting to race-conscious action, an institution should give serious consideration 
to race-neutral alternatives, that is, measures that do not rely on race or national origin as a factor 
in decisionmaking. For example, the Court found that a preference for minority-owned businesses 
was not narrowly tailored in part because the local government did not consider other, race-
neutral means to increase minority participation in contracting before adopting race-conscious 
measures, such as targeted financial assistance for small or new businesses." In the context of 
higher education, an institution might consider the use of socioeconomic criteria that do not 
include race or national origin, or increasing efforts to solicit applications from students who have 
not traditionally applied for admission, including minority students. 

The Court has not specified the extent to which an institution must consider race-neutral 
measures before resorting to race-conscious action. Justice Powell has suggested that in a 
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remedial setting, it is not necessary to use the "least restrictive means" where they would not 
accomplish the desired ends as well,''" and has described the narrow tailoring requirement as 
ensuring that "[less] restrictive means" are used when they would promote the objectives of a 
racial classification "about as well".'" Accordingly, an institution probably need not exhaust race-
neutral alternatives, but it must give them serious attention and must use them where efficacious. 

2. Scope of Program. Flexibility and Waivers 

If an affirmative action program's scope exceeds that necessary to achieve the compelling 
interest underlying the program, the program is not narrowly tailored. A program need not be 
limited to the specific individuals who suffered the past discrimination.''" But a program 
undertaken to remedy past discrimination against certain races should not include preferences for 
other racial groups who did not experience that discrimination. For example, the Supreme Court 
found that a set-aside program for minority contractors was not narrowly tailored in part because 
the city's evidence of discrimination, all of which pertained to the treatment of African Americans, 
did not provide a predicate for the program's preferences for Aleuts, Asian Americans, and 
Hispanics.'" 

Courts have looked favorably upon plans in which numerical targets are waived if there 
are not enough qualified minority applicants.'*'' In the context of government contracting, for 
example. Congress permitted officials to waive a national goal of ten percent participation by 
minority contractors if it was necessary given the availability of qualified minority contractors in a 
particular area, or if a grantee demonstrated that his or her best efforts would not succeed in 
achieving the target."' Waivers such as these ensure that a program is flexible, and are especially 
important if the program uses a relatively rigid measure such as a quota or set-aside. 

3. Manner in Which Race is Used 

An integral part of the narrow tailoring requirement is the manner in which race is used. 
Flexible programs are more likely to be narrowly tailored than programs with rigid requirements. 
Thus programs in which certain spots or financial aid awards are open only to members of 
designated racial or ethnic groups are significantly less likely to satisfy the narrow tailoring 
requirement than programs that merely consider race or national origin as one of many factors and 
are open to all races and ethnic groups. 

In light of these considerations In this regard, two general principles are apparerit::wth 
respect to admissions. Firsts set-asides dr quotas should not be used in an admissions;projgrani 
unless such measures are absolutely essential tô  i ^ ^ 
Second, where an institution considers race or national origin to foster divershy for educational 
objectiyes, Justice Powell's opinion in Bakke indicates that the: prpgram should give consideration 
tG: diversity:charactertstics in addition tosrace or national origin; 
achiwements;; talents, im 
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geographic::background;'̂ -

Two types of racial classifications are most especially vulnerable to a challenge on the 
ground that they are too rigid. First and foremost are affirmative action programs in which a 
specific percentage of positions or financial aid is set aside for minorities. A good example is the 
medical admissions program that the court invalidated in Bakke, which reserved sixteen percent of 
the slots in the medical school for members of racial and ethnic minority groups."* 

The second type of classification vulnerable to attack on flexibility grounds is a program in 
which race or national origin is the sole or primary factor in determining eligibility, for example, a 
scholarship program reserved for minorities. A scholarship program reserved for minorities may 
be distinguished from an admissions quota reserving a portion of seats in a class for minorities, in 
that the burden imposed on non-minority students in the financial aid context - possibly receiving 
less aid ~ is less severe than the burden imposed by an admissions program — not being admitted 
to the institution at all. But a scholarship program open only to minorities is less flexible than a 
scholarship program in which race is one of many factors that determine eligibility for the award. 
Under both the admissions set-aside and the minority scholarship program, persons not within the 
designated categories are ineligible for certain benefits or positions. This is not the case in 
programs where race or national origin is deemed a plus in evaluating an applicant's file but does 
not insulate the applicant from comparison with all other candidates for the available benefit.'" 

In light of these considerations, two general principles are apparent with respect to 
admissions. First, set-asides or quotas should not be used in an admissions program unless such 
measures are absolutely essential to remedying discrimination and its effects. Second, where an 
institution considers race or national origin to foster diversity for educational objectives. Justice 
Powell's opinion in Bakke indicates that the program should include diversity characteristics in 
addition to race or national origin, such as other life experiences, achievements, talents, interests, 
extracurricular activities, economic disadvantages, and geographic background. 

For a detailed discussion of the standards that should be applied to minority scholarship 
programs, institutions and their counsel should consult the Financial Aid Guidance Depaitnient of 
Education's published guidance, 59 Fed. Reg. 8756 (1994). 

4. Comparison of Numerical Targets to the Oualified Applicant Pool 

Where an affirmative action program is justified on remedial grounds, the Court has 
compared any numerical goal to the percentage of minorities in the relevant labor market or 
industry. The Court rejected a city's target of providing thirty percent of its contracts to minority 
businesses where the target had been selected as roughly halfway between one percent, the 
percentage of contracts previously awarded to African American businesses, and fifty percent, 
the percentage of African Americans in Richmond's population. What was required, the Court 
stated, was a target that was related to the percentage of African Americans in the pool of 
qualified contractors, not the percentage in the general population.'" 
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Institutions that use numerical goals and targets therefore should select a goal that is 
related to the percentage of minorities in the pool of qualified applicants. A school may consider 
the pool of qualified students who actually apply for admission, and the larger pool of students in 
areas from which applications are drawn who would meet the school's admissions standards. 

5 Duration and Periodic Review 

A particular affirmative action measure should remain in place only as long as it is needed 
to achieve the compelling interest that it serves." A race-based classification is therefore more 
likely to satisfy the narrow tailoring test if it has a definite end date or is subject to meaningful 
periodic review in order to ascertain the continued need for the measure." Reexamination of 
affirmative action programs also allows an institution to fine tune its classification or discontinue 
it if warranted, which may allow the program to satisfy other factors in the narrow tailoring test. 
The Office of Civil Rights recommends annual reviews to ensure compliance with this aspect of 
the narrow tailoring requirements of Title VI 

6. Burden on Non-Beneficiaries 

Affirmative action necessarily imposes some burden or disadvantage on persons who do 
not belong to the racial or ethnic groups favored by the program's classifications. While some 
burdens are acceptable, others may be too high. In general, a race-based classification that 
"unsettle[s] . legitimate, firmly rooted expectation[s]" or imposes the "entire burden . . . on 
particular individuals" crosses that line." For example, if an institution terminated scholarships 
that had been awarded to particular non-minority students in order to fijnd a scholarship program 
for minority students, that might place too much of a burden on the affected non-minority 
students to be considered narrowly tailored. Generally, the less severe and more diffiise the 
impact on non-minority students, the more likely that a racial or ethnic classification will address 
this factor satisfactorily. 

In this regard, race-targeted financial aid may be less burdensome than race-based 
admissions policies. Race-targeted aid does not necessarily foreclose a non-minority student from 
attending a school solely on the basis of his or her race. Moreover, in contrast to the number of 
admissions slots, the amount of financial aid at an institution may not be fixed. For a more 
detailed discussion of narrow tailoring in the context of race-targeted financial aid, see the 
Financial Aid Guidance Department of Education's published guidance, 59 Fed. Reg. 8756 
(1994). 

IV. Conclusion 

Any covered institution that uses race or national origin as a basis for decisionmaking 
should review its program to determine if it comports with the strict scrutiny standard. Appended 
to this guidance is a nonexhaustive checklist of questions that will aid institutions in collecting the 
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information necessary to conduct a thorough review. Because the questions are just a guide, no 
single answer or combination of answers is necessarily dispositive as to the validity of any 
particular program. 

I I 



1. .Adarand Constructors, Inc. v. Pena, 515 U .S. 200. 213-18 (1995). 

2. 42 U.S.C. 2000d (1994). Title VI does not apply to programs directly administered hy the United States or its 
agencies. See S6beral-Perezy,Heckler,.:j.\T;^.2d i6, 38 (2d Cir. \9m); cert: denied, 4,66 U.S. 929 (1984)-

3. For a list of federal education financial assistance progrmns, see 34 C.F.R. Pt. 100, App. A (1997). 

4. See 42 U.S.C. 2000d-4a(2)(A) (1994). 

5. See United States v. Fordice. 505 U.S. 717, 732 n7 (1992), Regents of tlie University of California v. Bakke. 438 
U.S. 265, 284-87 (Powell, J ), id at 325, 328 (Birennan. J., joined by White, Mar.shall, and Blackmun, JJ.) 

6. Those regulations are located in 34 C.F.R. Pt. 100 (1997). 

7. .Adarand, 515 U.S. at 235 (Constitution), .see Fordice.. 505 U.S. at 732.n;7, Bakke , 432 U.S. at 284-287 (Powell, 
J ), 325, 328 (Brennan;; J:i:jomed by WhitejfMars^^ (Title VI does not prohibit affirmative action 
measures that would be permissible under the Con.stitution). 

8. .Adarand, 5\ 5 V.S. at 200 

9. See. e.g, Cily of Ricfwiond v. J.A. Cro.son Co., 488 U.S. 469, 498-506 (1989), Sliaw v. Hunl, 116 S. Ct. 1894, 
1902-03 (1996). 

10. 438 U.S. 265, 31 1-15 (1978) (opinion of Powell, J ). 

11. See Croson, 488 U.S. at 491 -93 (plurality opinion), id. at 518-19 (Xennedy, J. concurring in part and concurring in 
the judgment). 

12. See .Adarand, 515 U.S. at 269-70 (Souter, J. dissenting), Cf Fordice, 505 U.S. at 727-29 (state must eradicate 
policies and practices traceable to prior de jure sy.stem that continue to foster segregation). 

13. See Croson, 488 U.S. at 499, 505. 

14. Id. at 499 (•amoiphous" claim ol'past discrimination in an industry can not justify the use of an unyielding quota). 

15. See. e.g.. Podberesky v. Kii-wan, 38 F.3d 147, 153 (4th Cir. 1994), cert, denied, 514 U.S. 1 128 (1995); Fordice, 
505 U.S. at 730 n.4. 

16. See Wygant v. Jackson Board of Educ, 476 U.S. 267, 277 (1986) (plurality opinion). 

17. See Croson, 488 U.S. at 500. 

18. See id. at 501, 509 

19. Id at 501-02. 

20. 34 C.F.R. 100.3(b)(6)(l). 

21.78F.3d 932,951 {5\hC\x.). cert, denied, 116 S Ct. 2581 (1996) 
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22. Id at 95 i . 

23. Id. at 954. 

24. See id. at 951. 

25. See id. at 954-55 {citing Fordice, 505 U.S. at 731 -32). 

26. 5a/tA-e, 438 U.S. at31l-14. 

27. Id. at 314. 

28. In Metro Broadcasting, Inc. v. FCC, 497 U.S. 547 (1990), the Court applied intermediate scrutiny to a preference 
for minority-owned broadcasters and held that exposmg the nation to diverse perspectives in broadcasting was an 
important governmental interest. The Court thus did not consider whether the government's interest ui seeking diversity 
in broadcasting was compelling. Adarand overruled Metro Broadcasting insofar as it held that benign race-based 
action by the federal govemment is subject to intermediate scrutiny, but did not address whether diversity in 
broadcasting can be a compelling, as opposed to important, interest. 

29. Bakke., 438 U.S. at 307 (Powell, J.) (reducmg deficit of minonties in medical school and the medical profession); 
see Croson, 488 U.S. at 501; Johnson v. Transportation Agency, 480 U.S. 616, 639 (1987). 

30. Id. at 313. 

3 I See id. at 305, 307. Similarly, in the law enlbrcement context, diversifying the ranks of officers may at times serve 
vital public safety and operational needs, thereby enhancing the agency's ability to carry out its functions effectively. 
See Barhold v. Rodriguez, 863 F.2d 233, 238 (2d Cir. 1988); Talbert v. City of Richmond, 648 F.2d 925, 931 -32 (4th 
Cir. 1981), cert, denied, 454 U.S. 1145 (1982); Detroit Police Officers ' Ass n v. Young, 608 F.2d 671, 695-96 (6th 
Cir. 1979), cert denied 452 U.S. 938 (1981); Baker v. City of St Petersburg, 400 F.2d 294, 301 n. 10 (5th Cir. 1968); 
cf Wittmer v. Peters, 87 F.3d 916, 919 (7th Cir. 1996), cert, denied, 117 S. Ct. 949 (1997) (upholding preference for a 
black lieutenant at a boot camp for young offenders based on the finding that the camp would not achieve its 
rehabilitative mission absent the preference because 70% black inmate population unlikely to accept military regmien 
with less than a 6% black security staffand no black lieutenants). 

32. .See.4c/cf/ W , 515 U.S. at 242-64 (.Stevens, J. dissenting). 

33. Bakke, 438 U.S. at 310 (Powell, J.) 

34. Justice Powell approvingly quoted the state court below, which had noted that there were more precise and reliable 
ways to identify applicants who were genuinely interested in the medical problems of underserved communities than 
race, namely, a demonstrated concern for the problem in the past and a declaration that practicing in such a community 
was an applicant's pnmary professional goal. W. at3I0-II. 

35. See Hopwood, 78 F.3d at 944, 948. 

36. Id at 944, 948. 

37. Id. at 944 (quoting Croson, 488 U.S. at 521 (Scalia, J., concumng in judgment)). 

38. Croson, 488 U.S. al 496; see also SheelMelal Workers v. EEOC, 478 U.S. 421 (1986)- United Stales v Paradise 
480 U.S. 149(1987). 
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39. Craio/1,488 U.S. at 507. 

40. See Fullilove v. Klutznick, 448 U.S. 448, 508 (Powell, J., concuiring) 

41. Wygant, 476 U.S. at 280 n.6 (plurality opinion of Powell, J); cf Billish v. City of Chicago, 989 F.2d 890, 894 (7th 
Cir.) (en banc) (Posner, J.) (in reviewing affirmative action mea.sures, courts must be '"sensitiv[e] to the importance of 
avoiding racial criteria . . . whenever it is possible to do so, [as] Croson requires"), cert, denied, 510 U.S. 908 (1993). 

42. See .Adarand, 515 U.S. at 237 (govemment may respond to the lingering effects of racial di.scrimination by using 
narrowly tailored race-based action). 

43. C;-o.vo/),488U.S. at 506. 

44. See, e.g. Paradise , 480 U.S. at 177-78. 

45. .See Cro.son, 488 U.S. at 508 (discussing Fullilove. 448 U.S. at 488 (1980) (plurality opinion)). 

46. See. e.g. Paradise, 480 U.S. at 149. 

47. See Bakke, 438 U.S. at 315 (Because "[t]he diversity that furthers a compelling state interest encompasses a far 
broader array of qualifications and charactenstics of which racial or ethnic origin is but a single though important 
element," a program "focused solely on ethnic diversity would hinder rather than further attaimnent of genuine 
diversity") (Powell, J.) 

48. i5aA'/te,438 U.S. at275. 

49. See Bakke, 438 U.S. at 315-17; see also Johnson, 480 U.S. at 616 (upholding program that did not set aside any 
positions for women). 

50. .See Cro.son, 488 U.S. at 507. 

51. .See Fullilove, 448 U.S. at 513 (Powell, J., concurring). 

52. .See Paradise, 480 U.S. at 178 (plurality opinion); Sheet Metal Workers, 478 U.S. at 487 (Powell, J., concurring); 
Fullilove, 448 U.S. at 513 (Powell, J., concurring). 

53. See Johnson, 480 U.S. at 638; Sheet Metal Workers, 478 U.S. at 488 (Powell, J., concurring). 
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Consortiu1n 
On 
"Fincrncing 
Higher 
Education 

Professor Christopher Edley 
Harvard University Law School 
Griswold 405 
Cambridge, MA 02138 

Dear Professor Edley: 

November 18, I 997 

I write on bd1t1.lf of a number of COFHE presidents to expn:ss a felt need and to make a 
request for your help. 

As you know from our participation in the several Harvard - ACE seminars that you have 
co~chaired on the current and pressing issues about affirmative action IUld diversity on 
our campu~~s. the members of COrHE are very interested in being involved in the 
current debate und very concerned 11bout the direction in which the national public 
opinion and legal climate is moving. Al our recent AMual Meetir1g, we had a two hour 
discussion about how our insritutions could best participare in the national on-going 
debate and what ways we could exen !lame more acrivt? leadership. There is no question 
of our willingness to speak out and add to the effort that you have been leading to "maki.: 
the case" wich good data and good argumem, but we are missing an important ingredienc. 
As vne president put it, we hear more and more about what we can not do, but we need tll 
know what we CAN do! Are you aware of any good materials that have been wrirten 
that a college president might turn co that summarize the currenr situation with respect to 
affirmative action practices on campuses in renns ofwhac is still permissible and what 
practices are now under serious question given the: ch11nging legal environment? I think 
that it would be 11 major service to colleges and universities to have the Harvard project 
or, maybe, the American Council on Education ma.kc such information availahlc as soon 
a.!! possible. I am passing on the COFHE request for som~ concrete hdp by copy of this 
lettc:r Lu Di:bora.h Can:er at the ACE. 

cc: Oeborah Carter, ACE v 
cc; President Judith Shapiro, COFHE Chair 

vc/KHH/eaj 

Sincerely, 

Katharine H. 1-!ausun 
President 
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To: See the distribution list at the bottom of this message 

cc: iva_smith @ ed.gov @ inet 
Subject: Affirmative Action Self Assessment Guide Meeting 

There will be a meeting to discuss the Affirmative Action Guide on Monday, December 15 from 1:30 to 
3:00 in room 211. Please let me know if you cannot attend. 

For those of you outside of the building please send me your date of birth and social security number. 

If you have any questions please call me at 456-5543. 
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Introduction 

This self.assessment guidance is designed to help postsecondary institutions that have 
affirmative action programs that consider race or national origin in admissions and financial aid At' ~'1 
decisions aS$ess whether their programs are consistent with Title VI of the Civil Rights Act of 

0
, ~ :j 1, 

1964 and the U.S. Constitution. !nsti~tions considering establishing affirmative action programs ~-1 ~ ~ 
are also encouraged to refer to this guidance. '1f ~",I~ 

{\.J. cl(~ I 'f,A 

As used in this guidance, the tcnn "affirmative action" means the use or consideration of , ~ O 
race or national origin as a factor in admissions or in the award of financial aid. Because mere 
recruitment and outreach programs designed to incr~ase the number of minorities in an 
institution's applicant pool raise distinct questions and typically should not be subject to 
heightened constitutional scrutiny. this guidance should not be used to assess those types of 
programs. This guidance also does not address programs undertaken pursuant to 11 court order. 

The U.S. Court of Appeals for the Fifth Circuit's decision in Hopwood v. Teras governs 
the application of federal law to affirmative action programs in postsecondary institutions in 
Texas. Mississippi and Louisiana. Institutions in those three states are subject to more severe 
restrictions than institutions in other parts of the country in their use of affirmative action. 
Accordingly, institutions located in Texas, Louisiana. and Mississippi should consult the Hopwood 
opinion and the "Fifth Circuit Standards .. sections of this guidance to detennine the appropriate 
standards for their programs. · 

In 1994, th~epanment ofEducation published guidance regarding its evaluation under \ 
Title VI of an institution's consideration of race or national origin in the award of financial aid. 
59 Federal Register S7S6 (1994). lnstirutions should consult that guidance for a more specific 
discussion of affirmative action in financial aid decisions, including an institution's award of 
privately donated funds. Several months after the publication ofthat guidance, the U.S. Coun of 
Appeals for the Fourth Circuit sustained a constitutional challenge to a state university scholarship 
program open only to African American students in PodbeTe.d.y v. Kirwan. Podberesky held that 
the challenged scholarship program was not narrowly tailored to the asserted interest in 
remedying the present effects of past discrimination. Institutions located in the Fourth Circuit. 
which includes the states of Virginia, Maryland, Nonh Carolina, and South Carolin.a, should 
rcv1ew Podheresky, as that decision will guide the evaluation of the use of racial classifications in 
high.er education in that circuit. 

There isvn,,':1ch uncertainty with respect to the law on affirmative action at this time. New 
decisions. by the; Supreme Court or lower courts. may significantly affect the standards governing 
the use of affirmative action in educational institutions. We encourage institutions to consult with 
their counsel, and to contact the Offic~ivil R,jghts ("OCR'') at the Department of Education. 
for as!iiistance. A list of OCR offices and staff available to assist you is included in this guidance. 
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l. When is an Institution Covered by the Constitution or Title VI? 

Both the ConstiWtion and Title VI of the Civil Rights Act of 1964 may apply to an 
institution's affirmative action programs. The Fourteenth Amendment to the United States 
Constitution prohibits states from denying any person equal protection of the laws, Because they 
are a. part of state government, public colleges and universities are covered by the Fourteenth 
Amendment. The Fifth Amendment to the United States Constitution prohibits the federal 
government from denying any person life, liberty, or property without due process of law. 
Postsecondary institutions operated by the federal government arc covered by the Fifth 
Amendment. The Supreme Coun has held that equal protection claims under the Fifth 
Amendment's Due Process Clause are governed by the same standards that apply to equal 
protection claims under the Fourteenth Amendment.,1 

Title VI provides that no person in the United States shall. on the ground ofracc, color. or 
national origin, be excluded from pa.rticipation·in, be denied the benefits of. or be subjected to 

'< discrimination under any program or activity receiving federal financial assistance. 2 Any public or 
';>'Ir'~_~"'\"". private institution that receives .financiaJ assistance from the federal government i~ subject to the · 
,\,...,.~ I requirements of Title v0 A public institution that receives federal financial assistance is therefore 
; "'I\ i' ?J.>t. \ ~ov~re~ by both th~ Constitution and _Title yi. Titl~ VI c~vers al_l o~ th~ o~erations of an_ 
"~J ~ ~ mstnut1on that receives federal financial ass1Stance, mclud1ng the mst1tut1on s award ofpnvately 
~ ~.tt, ir donated funds:' Title VJ does not bar affirmative a~tion measures that would satisfy the 
~ ~ i~ requirements of the Fourteenth Amendment.' 

'l'f"'"'llq ~ . The Office~Civif Rights at the Department of Education is responsible for enforcing the 
~ o requirementS of Title VI at institutions receiving fcdera\ education funds. Institutions subject to 

Title VI must abide by the provisions of the statute and comply with regulations promulgated by 
the Office of Civil Rights. 6 

II. When does an admissions or financial 2lid program use a classification based on race 
or national origin? 

This guidance applies to admissions and financial ajd programs that use criteria ba.s.ed on 
race, color, or national origin as a factor in decisionmaking. It applies both to programs in which 
race or national origin is the sole factor underlying the institution's decision and to those in which 
race or national origin is one of many factors considered. Thls guidance does not apply to 
adrn.lssions decisions or financial aid awards for _disadvantaged students, as long a.s the 
detennination that a student is disadvantaged is not based on race or national origin . .. : 

m. Compliance with the Constitution and Title VI: Strict Scrutiny 
-n...., 's ... rre~ (.,.,rf- ~ )e;{vm1~-ftM- q.-- ,c_v'1vi~, 
-it is 11: relluirement !(Poth the Constitution ~Title ~that any program rhat uses race 

2 



·.12110197 18:54 '5'202 :107 2008 PHTF 

or national origin as a factor in decisionmaking must satisfy "strict scrutiny". 1 To satisfy strict 
scrutiny, the institutional interest underlying an affinnative action measure must be "compelling" 
and the measure mu't be .. narrowly tailored" to serve that interest.' The compelling interest 
inquiry centers on "ends" and asks why an institution is cla.ssifying individuals on the basis of race 
or national origin. The narrow tailoring inquiry focuses on "11'.leans" and asks how the government 
is seeking to meet the objective of the race-based classification. 

A. The Compelling Interest 

The interestS that may justify the consideration of race or national origin in higher 
education can be divided into two broad categories: remedial interests and non-remedial intereSts. 
The Supreme Court repeatedly has held that remedying the effects of past discrimination may 
constitute a compelling interest.' In contrast, no majority of the Coun has squarely addressed ]* 
whether any non-remedial intere~t is sufficiently compelling to justify the consideration of race or 
national origin. But the Depan.ment of Education and the Department of Justice believe that. as 
Justice Powell indicated in his landmark separate opinion in Regimes ofzhe Universiry of 
California \/, Bakke, a university may have a compelling interest in considering race in its 
admissions process in order to foster diversity among its student body to further the university's 
educational objectives.10 

The Coun's decisions have not foreclosed the possibility that non-remedial interests other 
than fostering diversity for educational purposes may also be compelling, but no such interest has 
been recognized as compelling by the Court to date. Thus there are substantial questions as to 
whether and in what settings such other non-remedial objectives can constitute a compelling 
interest. 

1. Remedying_tbe Effegs of Qiscrimination 

a. General Standards 

Remedying the identified effects of past discrimination may constitute a CC?mpelling 
interest that can support an institution's use ofa classification based on race or national origin. 
This discrimination could fall into two categories. First, an institution can seek to remedy the 
effects of its own discrimination. Second, the federal government· or a state or local government 
may seek to remedy the effects of discrimination committed within its jurisdiction, including 
discrimination committed by private actors, where the government becomes a passive participant 
in that conduct and thus helps to perpetuate a system of exclusion. u Thus. where authorized by 
law, a public institution may seek to remedy the effects of past discrimination in its educational 
system. including discriminatidn by local school systems or by private entities. that it has helped to 
perpetuate. In either category, the remedy may be aimed at ongoing patterns and practices of 
exclusion or at the lingering effects of prior discriminatory conduct. 12 

An institution should be able to identify with some precision the discrimination to be 

3 
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remedied. The fact and legacy of general, ~istorical societal discrimination is an insufficient basis 
for affirmati~e action. 'J Similarly, amorphous claims of discrimination in education that are not 
related to an institution's programs are inadequate.1' In justifying remedial affirmative action 
based on the current effects of past discrimination, an institution should be prepared to aniculate 
how any current conditions that limit educational opporrunities by race or national origin are 
related to past discrimination for which the institution shares·responsibility. 1 ~ 

It is not necessary for a court to make a judicial finding of discrimination before an 
institution may undertake remedial measures. Rather, the institution must have a "strong basis in 
evidence" for its conclusion that remedial action is nccessary. 1

" This evidence should approach 
what the Supreme Court has called "'a prima facie case of a constitutional or statutory violation" 
of the rights of minorities. 17 For example. significant statistical disparities between the number of 
minorities admitted to an institution and the percentage of minorities in the pool of qualified 
applicants might pennit an inference of discrimination that would support the use of racial or 
ethnic criteria intended to correct those disparities.11 In making this comparison, a school may 
consider the pool of qualified students who actually apply for admission. and the larger pool of 
students in areas from which applications may be drawn who would meet the school's admissions 
standards. However, mere underrepresentation of minorities as compared to the ·percenragc of 
minorities in the genera] population is an insufficient predicate for affinnative-accion. 19 

The Tit\e VI regulations require that, in administering a program in which it has previously 
discriminated, an institution receiving federal financial assistance take action to overcome the 
effects of that prior discrimination.:za Thus if a court, a federal agency, or a legislative or 
adm.inistrati"e body has found that a covered institution has engaged in discrimination, that 
institution must take steps to remedy that discrimination. The same obligation arises if the 
institution itself detennines that remedial action is necessary to correct the effects of past 
discrimination. When a finding of prior discrimination, whether by a court. an agency, a 
legislati"'e body, or the institution itself: rests on a strong basis of evidence that the institution 
discriminated in the relevant jurisdiction, the institution may use narrowly tailored affirmative 
action measures to remedy the discrimination. 

b. Fifth Circuit Standards: Remedial Objectiyes 

In Hopwood v. Texas, the U.S. Court of Appeals for the Fifth Circuit held that the law 
school at the University of Texas could not rely 9n past discrimination by other schools in the 
Texas state system. including other schools at the Uruversity of Texas, as a predicate for 
considering race in its admissions process.21 Rather, in the view of the coun, the law school's 
constitutionally valid remedial interests extended no farther than redressing the effects of any prior 
racial discrimination by the law school itself22 "As a result. past discrimination in education, 
other than at the Jaw school, [could not] justify the present consideration of race in law school 
adrnissions." 2~ Th\s holding is binding precedent in the Fifth Circuit. Accordingly, postsecondary 
institutions in Texas, Louisiana, and Mississippi cannot use discrimination by other actors in che 
state's educational systems as a predicate for considering race or national origin in admissions and 
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financial aid. In addition. one "'functionally separate unit" of a.n institution. such as a medical 
school, cannot rely on past discrimination by other units in that institution.2

' A particular school 
in those states muSt have a strong basis in evidence for concluding that there exist present effects 
from discrimination for which that schoo1 itself is responsible. However, if a state or institution of 
rughcr education has an obligation to remedy state or institution-wide discrimination. Hopwood 
does not prohibit the appropriate legislative or administrative body from using affirmative action 
to remedy that discrimination in its component schools. 25 

2. Non-Remedial Interests 

a. Diversin: 

No majority opinion for the Supreme Coun has addressed when a non .. remedial objective J 
may constitute a compelling interest that can justify the use of narrowly tailor~d race-conscious 
measures. 26 However, in his landmark separate opinion in Bakke, Justice Powell stated that a 
university may have a compelling interest in considering the race of applicants in its admissions 
process in order to foster greater diversity among its student body. Such diversity brings a wider 
range of perspectives to campus, which in tum contributes to a more robust exchange of ideas. 
This exchange is the central mission of higher education and in keeping with the timic-honored 
value· cademic freedom.2' Moreover. in the view of Justice Powell. the First Amendment 
protection of acadetruc freedom supports allowing a university to "make its own judgments" 
regarding education, including the selection ofits student body. 21 

In order for diversity to qualify as a. compelling interest .. an inStiturion must seek a further 
objective beyond the mere achievement of diversity itself. The Court has consistently rejected 
"racial balancing" as a goal of affinnative action, because "(prefening members of any one group 
for no reason other than race or ethnic origin is discrimination for its own sake_"~ For example. 
in Bakke, Justice Powell stated that diversity in an institution's student body can serve the further 
goal of enriching the academic experience:, 30 but found no compelling interest in assuring that the 
student body had a specified percentage of particular m.inority groups or reducing the deficit of 
minorities in the medical profession. Ji Accordingly. an institution that uses affif'TT\ative action to 
acrueve diversity must have a sound educational objective for its diversity program. A school 
must be able to support its claim that diversity serves educational objectives by being prepared to 
demonstrate the educational benefits that diversity produces on campus or within the university's 
programs. 

b. Other Non-Remedial Intereru 

The Supreme Coun has neither approved nor foreclosed the use of affirmative action to l 
serve non-remedial ends, but, as we have already noted, no majority opinion of the Coun has 
found a non-remedial objective compelling.32 ln his Bakke opinion, Justice Powell assumed that a 
state coul.d have a compelling interest in "improving the delivery of health-care services to 
communities currently underservcd," but concluded that the university had failed to prove that 
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reserving sixteen percent of the seats in its medical school class for minority students was either 
needed or geared to promote that goal. ' 3 It is not clear whether a racial classification that was 
narrowly tailored to this interest could survive strict scrutiny.)s Whether other non-remedial 
interests can be sufficiently compelling to justify the use of classifications based on race or 
national origin should be considered on 1. case-by-case basis. 

c. Fifth Circuit Standards: Non-Remedial Interests 

~--- --· 

The Depanment of Education and the Department of Justice believe that. as Justice 
Powell stated in Balch!, diversity may constitute a compelling interest justifying the consideration 
of race in higher education. However, in Hopwood, the U.S. Court of Appeals for the Fifth 
Circuit held that an institution's interest in diversity ~o enrich the academic: experience cannot 
satisfy strict scrutiny.ls That ruling is binding in the ·states of Texas. Louisiana and Mississippi. 
Accordingly, institutions in those three states cannot use affirmative action to foster diversity 
among their student body in order to ~ch the academic experience. 

Institutions in the Fifth Circuit should be aware that there is language in Hopwood that. 
suggests that remedying past wrongs is the only compelling state interest that can"justify 
classifications based on race.1

ti However, the only non-remedial interest at issue in the case was 
diversity. and it may be argued that the holding of Hopwood does not extend to other non­
remedia.l interests that were not before the panel. Hopwood itself noted that Justice Scalia has 
suggested one possible non-remedial compelling interest -- "a social emergency rising to the level 
of imminent danger to life and limb".37 Because the ca~e before it did not present such an interest. 
the panel did not take a position on Justice Scalia's sugg~srion. Institutions in Texas, Louisiana., 
and Mississippi should consult with their counsel before using classifications basl!d on race or on 
national origin to further any non-remedial interest, and cannot use affirmative ilCtion to foster 
diversity in order to enrich the academic experience. 

B. Narrow Tailoring 

In addition to advancing a compelling goal, any use of race must also be "~arrowly 
tailored." Th.is ensures that racc·based affirmative action is the product of careful deliberation, 
not hasty decisionrnaking. It also ensures that such action is truly necessary and that less 
intrusive. efficacious means to the end are unavailable. 

The detennination of 'IJ.lhether a particular affinnative action program is narrowly tailored 
is highly fact-specific. As applied by the courts, the factors that typically detennine whether a 
111easure is narrowly tailored are the following: (i) whether the i.nstitution considered race-neutral 
alternatives before resorting to race-conscious action: (ii) the sc.ope of the affirmative action ? ; 
program, and~hether the use of a waiver or other mechanism facilitates the narrowing of the ~; "~ 
program's scope)iii) the manner in which race is used, that is. whether race determines eligibility 
for a program or whether race ls just one factor in the decisionmaking process; (iv) the 
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comparison of any numerical targets to the percentage of qualified minorities in the applicant 
pool~ (v) the duration of the program and whether it is subject to periodic review: and (vi) the 
degree and type of burden imposed on non-minorities by the program. 

Before describing each of the components, three general points about the narrow tailoring 
test deserve mention. First; it is unlikely that an affirmative action program must satisfy every 
factor. A strong showing with respect to most of the factors may compensate for a weaker 
showing with respect to others. 

Second, all of the factors will not be relevant in every case. Thj! objective of the program 
may determine the applicability or weight to be given a factor. and factors may play out 
differently in remedial programs than they will in no~-remedial programs. 

Third, the narrow tailoring test should not be viewed in isolation from the compelling 
interest inquiry. While the two inquiries are distinct, as a practical matter there may be an 
interplay among the rwo. For example, in a case involving a set-aside program for minority 
contractors, the Court stated that the weak evidence of discrimination on which the city of 
Richmond predicated its remedial program could not justify the adoption of a rigid racial quota. :u 

This suggests that ifRiclunond had opted for a more flexible measure. the Coun might have been 
less demanding in reviewing the evidence of prior discrimination. However, the Coun has never 
explicitly recognized any trade-off between the compelling interest and narrow tailoring tests. 

1. Race:Neutral AJternatjyes 

Before resorting to race-conscious action, an institution should give serious consideration 
to race-neutral alternatives, that is, measures that do not rely on race or national origin as a factor 
in decisionmaking. For example, the Court found that a preference for minority-owned businesses 
was not narrowly tailored in pan because the local government did not consider other. race­
neutral means to increase minority participation in contracting before adopting race-conscious 
measures. such as targeted financial assistance for small or new businesses. )9 In the context of 
higher education. an institution might consider the use of socioeconomic criteria t.hat do not 
inc\ude race or national origin, or increasing efforts to solicit applications from students who have 
not traditionally applied for admission. including minority students. 

The Court has not specified the extent to wruch an institution must consider race-neutral 
measures before resorting to race-conscious action. Justice Powell has suggested that in a 
remedial setting. it is not necessary to use the .. least restrictive means" where they would not 
accomplish the desired ends as weU,40 and has described the narrow tailoring requirement as 
ensuring that "less restrictive means" are used when they would promote the objectives or a racial 
classification "about as well" ,41 Accordingly. an institution probably need not exhaust race· 
neutral alternatives. but it must give them serious attention ancJ must use them where efficacious. 
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2. Scope of Program, Flexibility and Waivers 

If an affirmative action program's scope exceeds that necessary to achieve the compelling 
interest underlying the program, the program is not narrowly tailored. A program need not be 
limited to the specific individuals who suffered the past discrimination."2 But a program 
undertaken to remedy past discrimination against cenain races should not include preferences for 
other racial groups who did not c,.-perienc:e that discrimination. For example, the Supreme Coun 
found that a set-aside program for minority contractors was not narrowly tailored in part because 
the city's evidence of discrimination, all of which pertained to the treatment of Afiican Americans, 
did not provide a predicate for the program's preferences for Aleuts, Asian Americans. and 
Hispanics, &3 . 

Couns have looked favorably upon plans in which numerical targets are waived if there 
are not enough qualified minority applicants." In the context of government contracting. for 
example, Congress permitted officials to waive a national goal of ten percent participation by 
minority contractors ifit was necessary given the availability of qualified minority contractors in a 
particular area, or if a grantee demonstrated that his or her best efforts would not succeed in 
achieving the ta.rget'5 Waivers such as these ensure that a program is flexible. ana are especially 
important if the program uses a relatively rigid measure such as a quota or set-aside. 

3. Manner in Which Race is Used 

An integral part of the narrow tailoring requirement is the manner in which race is used. 
Flexible programs are more likely to be narrowly tailored than programs with rigid requirements. 
Thus programs in which certain spots or financial aid awards are open only to members of 
designated racial or ethnic groups are significantly less likely to satisfy the narrow tailoring 
requirement than programs that merely consider race or national origin as one of many factors and 
are open to all races and ethnic groups, 

Two types of racial classifications are most vulnerable to a challenge on the ground that 
they are too rigid. First and foremost are affirmative action programs in which a.specific 
percentage of positions or financial aid is set aside for minorities. A good exampie is the medical 
admissions program that the court invalidated in Bakke, which reserved sixteen percent of the 
slots in the medical school for members of racial and ethnic minority groups.-46 

The second type of classification vulnerable to attack on flexibility grounds is a program in 
which race or national origin is the sole or primary factor in determining eligibility, for example, a 
scholarship program reserved for minorities, A scholarship program reserved for minorities may 
~e distinguished from an admissions quota reserving a portion of seats in a class for minorities. in 
that the burden imposed on non-minority students in the financial aid context -- possibly receiving 
less aid - is less severe than the burden imposed by an admissions program -- not being admitted 

. to the institution at all. But a scholarship program open only to minorities is less flexi'ble than a 
scholarship program in which race is one of many factors that determine eligibility for t~e award. 

8 



... , ..... , .... . . ........ - .... -­---
-12/10197 18:57 '5'202 307 2008 PHTF ieJOll/U'-U 

Under both the admissions set-aside and the minority scholarship program. persons not within the 
designated categories are ineligible for certain benefits or positions. This is not the ca.se in 
programs where race or national origin is deemed a plus in evaluating an applicant's file but docs 
not insulate the applicant from comparison with all other candidates for th~ available benefit. 

41 

In light of these considerations, two general principles are apparent with respect to 
admissions. First, set-asides or quotas should not be used in ao admis$ions progr~m unless such 
measures are absolutely essential to remedying discrimination and its effects."'' Second, where an 
institution considers race or national origin to foster diversity for educational objectives. Justice 
Powell's opinion in Bakke indicates that the program should include diversity characteristics in 
addition to race or national origin, such as other life experiences, achievements, talents. interests, 
extracurricular activities. economic disadvantage~. and geographic background. ai-.. 

For a detailed discussion of the standards that should be applied to minority scholarship 
programs. instirutions and their counsel should consult the Department of Education's published 
guidance, 59 Federal Register 8756 (1994). 

4. Comparison of Numerical Targets to the OuC1lified Apolicanr..eooJ 

Where an affirmative action program is justified on remedial grounds. the Court has 
compared any numerical goal to the percentage of minoricies in the relevant labor market or 
industry. The Court rejected a city's target of providing thirty percent of its contracts to minority 
businesses where the target had been selected as roughly haltv.iay between one percent, the 
percentage of ~ontracts previously awarded to African American businesses, and fifty percent. 
the percentage of African Americans in Richmond's population. What was required. the Court 
seated, was a target that was related to the percentage of African Americans in the pool of 
qualified contractors. not the percentage in the general population.50 

Institutions that use numerica\ goals and targets therefore should select a goal that is 
related to the percentage of minorities in the pool of qualified applicants. A school may consider 
the pool of qualified students who actually apply for admission. and the larger pool of students in 
area!i from which applications are drawn who would meet the school's admissions standards. 

5. Duration and Perigdic Review 

A particular affirmative action measure should remain in place only as long as it is needed 
to achieve the compelling interest that it serves. 51 A race-based classification is therefore more 
likely to satisfy the narro\Y tailoring test if it has a definite end date or is subject to meaningful 
periodic review in order to ascertain the continued need for the rneasure.s2 Reexamination of 
affirmative action programs also allows an institution to fine tune its classification or discontinue 
it if warranted. which may allow the program to satisfy other factors in the narrow tailoring test. 
The Office of Civil Rights recommends annual reviews to ensure compliance with this aspect of 
tht! narrow tailoring requirements of Title VI. 
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6. Burden on Non-Ben~ficjaries 

Affirmative action necessarily imposes some burden or disadvantage on persons who do 
not belong to the racial ·or ethnic groups favored by the program's classifications. While some 
burdens are acceptable, others may be too high. In general, a race-based classification that 
"unsettle[s] . , . legitimate, finnly rooted expectations" or imposes the .. entire burden ... on 
panicular individuals" crosses that line. 53 For example, if an institution terminated scholarships 
that had been awarded to particular non-minority students in order to fund a scholarship program 
for minority students. that might place too much of a burden on the affected non-minority · 
smdents to be considered narrowly tailored, Generally, the less severe and more diffuse the 
impact on non-minority studentS, the more likely that a racial or ethnic classification will address 
this factor satisfactorily. 

In this regard, race-targeted financial aid may be less burdensome than race-based 
admissions policies. Race-targeted aid does not necessarily foreclose a non-minority student froml 7 
attc:~di~g a school solely on the basis ~fhi~ or her _ra.c~. [Moreover, in contrast to the number of 
adrruss1ons sloi:s, the amount of financial a.id at an inst1tutlon may not be fixe~For a more 
detailed discussion of narrow tailoring in the context of race-targeted financiaYaid. see the 
Oepanment ofEduca.tion's published guidance, 59 Federal Register 8756 (1994). 

IV. Conclusion 

Any covered institution that uses race or national origin as a basis for decisiorunaking 
should review its program to detemtine if it comports 'With the strict scrutiny standard. Appended 
to this guidance is a nonexhaustive checklist of questions that will aid institutions in collecting the 
information necessary to conduct a thorough review. Because the questions are just a guide, no 
single answer or combination of answers is necessarily dispositive as to the validity of any 
panicular program. 
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I. AdcmJ11.d Co11srrvcto'r.t, /11c. v. P1mo, S 15 U.S. 200, 213-1 S ( 1995). 

2. 42 U.S.C. 2000d. Title VI docs not apply to prog;ams directly adminisctrl!d by the United Slates or it:! agenciQ. St:" 
Scberal-P~rcz \I. Heckler, 717 F.2d 36, 38 (2d Cir. 1983). cen denied, 466 U.S. I 04 ( 1984 ). 

3. For a list of federal educ;ition fUlancial assistance programs. see 34 C.f.R. Part l 00. Appendix A. 

4. Se~ 42 U.S.C. 2000d-4a(2)(A). 

S. See Regs.,,rs of the Uniwrs/ry of California v. Balk. 438 U.S. 265, 284--Si (Powell. J.). 325. 328 (plurality 
opln.ion). • . 

6. ThoS¢ regulations are !~ital in 34 C.f.R.. Part I 00 (1997) .. 

1. Adorand, 515 U.S. at 235 (ConstiNtion); Sl!I! Bakke. 432 U.S. al 284-287 (PO\l/O:ll. J.). ns. 328 (plurality opinion). 
(Tirle VI do~:; not prohibit aftinnativc •ction mea:;urc:s th;l\ would be permi:>siblc under the Cons1iru1ion). 

8. Adal"a11d. S 15 U.S. 200. 

9. See. e.g .. Ctry of Rich111011d v. J.A.. Croson CD., 488 U.S. 469, 498-506 (1989): Shaw v. Hur1l, I 16 S. CL 1894. 
1902-03 (1996). 

l 0. 438 u. s. 265, 3 \ 1-15 { 1978) (Powell. J.. concurring in the judr;ment). 

1 I. See Croson., 48S U.S. at 491.93 (pluraliry opinion): id. at S 18-19 (.I. Kennedy concwTing in p~ and concurring in 
lhc judgment). 

12. SeeAJarand, SIS U.S. at 269-70 (Sauler, J. dissenting): Cf. Clniwd Stares"· Fordice. 505 U.S. 717, 727-29 
(1992) (stllte must crndicatc policies and practices traceable to prior c!e jun:: syslem that continue to fo."iter segrega1ion). 

13. See Croson. 488 U.S. al 499. SOS. 

14. See Croson. 4Sg U.S. at 499 {'"unorphowi' claim o( past di!iCrimination in an industry can nor ju.~tify the use of an 
unyi~lding quota.). 

15. s~f!. e.g .. Patlheresky v. l\irwan, 38 F.3d 14/. 153 (4th Cir. 1994) [cert denied .. ]: Fordic11. 505 U.S. at 730 n.4. 

16. Su Wygan1 "· Jack..~on Board o/Etiucacio,,, 476 U.S. 267, 217 ( 19&6) (plurality opinion). 

17. See Croson, 488 U.S. at 500. 

18. See Crol·an. 4S8 U.S. ll 501. :509. 

19. C1'o.son, 488 U.S. at 501-02. 

20. 34 C.F.R. I 00.3(h)(6)(1). 

21. 78 f.3c:l 932. 951 (5th Cir.), cert. denl~d. I 16 S. Ct. 2581 ( 1996) 

21. 78 F.3d ilt 951. 
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23. 78 F .ld at 954. 

24. S'e!!7RF.3dat9Sl. 

2S. See 7S f .3d ac 954 (ciri"g Fordice, SOS U.S. at 131-32). 

26. lnMeiro Broadcasring, lnc. v. FCC. 497 U.S. 547 (1990), the Court applied Uitermediate :icruti.ny tCI a preference 
for rninority-ov.T1cd broll.dcasu:rs and held that exposing the nation to diverse pc:rspir:ctive:s in broDdcasting was an 
in,ronanl governmental interest. The Court thu.-; did not comidu \llh~liler the government's interest in ~eel.:ing diversity 
in bro~dcasting was COill~Uing. Adarand ovel'TUledMei1"o Broadcasting insofar as it held lh11t benign fac.::-based 
action by the federal government is subject to mtmncdiati: scrutiny, but did not address whclh~r div~rsity in 
hmadc:uting can bi: a compelling, as opposed to important; incei.~. 

27. Ba~.438U.S.at3ll·l4. 

2S. BakkE. 438 U.S. at 314. 

29. Baklcc, 438 U.S. at 307 (J. Powe11, concurring) (mfw:ing deficit of minoriti..:i; in medical school and lhr ml!<lical 
professicm); ue Croso,,, 488 U.S. at 507: .Johnson v. T,ansporroclon Agrncy, 480 U.S. 616, 639 ( 19&7). 

30. B(Jlikt. 438 l.J.S. at) 13. 

31. See BQl.;k, 438 U.S. at 305.307, Similarly, in the law ¢nforc.ement conte=-:t. diversifying !he rank:> of officers may 
at tin1ei; seiv~ vital public safety and opentional needs. thereby ~ancing the ascncy's ability co carry out its functions 
effectively. S~e Borhold v. Rodrigi.iez. 863 F.2d 233. 238 (2d Cir. 19~8): Talbert\'. City of ll.icl1morid, 648 f.2d 92S. 
931-~2 (4\h Cir. 1981 ), cert. d111tied. 4S4 U.S. 114S (l 982); Derroic Polict Offictr-$ 'Ass '11 v. Young. 608 F.2d 671, 
695-96 (6Ui Cir. 1979), cen. d~"JeJ. 452 U.S. 938 (1981 ); Baker v. Cit)' of St. p,.1ersb11rg. 400 F.2d 294. 30 I 11. l 0 (Sth 
Cir. 1968): cf Wic11111!r 1o1. Pere,.s, 87 F.Jd 916, 919 (7th Cir. 1996), cerr. denied, 117 S. Ct. 949 ( 1997) (upholding 
preference for a black licutc:oMt at a boot camp for young offenders based on the: fin.dins that the camp would not 
achieve its rehabilitative mission abs.ent the prc:fac:nc1: bccaus.: 70% tilsc:~ inmnte population unlikely to aceept milit~ry 
r~gimen with le.~s di:in a 6% black :><.-Ctait)' Statf and no \lbcK. lieutenanL~). 

3Z. See Ada,-rmd. (SteYens. J. dissenting). 

33. Bakkz, 438 U.S. a\ 310 (Powdl, J. concurring in the judgment) 

34. Justice Powell approvingly quowi the stale cowt below. '-"hieh had noted that there \a.'efe more precise :ind reliable 
way:> lo iden.tify 11pplicants who were genuinely intere11ted in !he medical probl~s of undc:rserv~d communitie.!= thllJ'l 
roee. n:&Znely. a demonstrated concern for the problem in the past and ·a dcch1ration that practicing in such a corrunun.ity 
was an applicant· s primary professional goal. Id. at 310-11. 

35. Su H(Jpwond, 18 F,3d at 944, 948. 

36. 5.,.: Hop....,ood, 78 f.3d at 944, 948. 

3 7. s~~ Hap..,,·ood. 78 F.3d l\t 91i,4. (discussing C1-o.1·orr. 488 U.S. at 521 (Scalia. J.. c.oncurring in judgment)). 

3~. Croso'I, 48$ U.S. at 496: see al.so SJiE!el Metal Workl!1's v. F.F.OC. 478 U.S. 421 (1986): United Stales v. Purwli.st'. 
480 U.S. 1119 (1987). 

39. C,-oson. 48S U.S. at 507 
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40. See F11llil(l\le, 448 U.S. at 508 (Po\oll~U. J., concurring). 

41. Wygcznr. 416 U.S. at 280 n.6 (plurality opinion of Ju:nic:e PoVJell): '/ Billi.sh v, Cir;.- of Chicago. 989 f.2d 890. g94 
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of avoiding racial critt:ril ... whcne'll1;r it ii; possibl~ tO do so, [as] c .. oson rcq\tircs"'). Cl!rf. Ji:r1ied. 114 S.Cl. 290 
(1993). 

42. Sett Adarar1J. S l S U.S. at 237 (govemroenl may respond to the lingering etfects of r;i.cial discriminalion b~· u.in~ 
naiTowly tailored ra.cc:·bascd itction). 

43. Cro.ro11, 488 U.S. al 506. 

44. See, e.g .. Paradise. 480 U.S. 177-78. 

45. See Crrm;n. 488 U.S. at )OS ( discu.~<:in~ Fr.rllilove "· ~fr.rtznich. 44 8 U.S. 44S. 488 ( 1980) (pluraliry opinion)). 

46. Bo~. 438 U.S. at 275. 

47. See Bakk. 438 U.S. nt 315-17; see slio Jt:Jhruon., 480 U.S. al 616 (upholding pro11-ram that did ncit ser aside any 
positions for women). 

48. See. e.g .. Pa1·aai:se. -480 U.S. 149. 

49. See Bakke, 438 U.S. al 31 S (Because "[t]he diversity rhat funhers a compdling stal~ inierests encomp9sses a far 
hro&dcr array of qualifications and ch11tacteristic~ of which racial or ethnic origin is but 11 :single though imponant 
danc:nt:· a program ··foeu:sl!d solely on ethnic diversity would hindcr ralhcr lhan further attainment of g.::nuine 
divusily. ") (Powi.:11. J .. concw"ring il'l the judgment) 

SO. ~·tttt Crosorl. 488 U.S. al 507. 

51. Set! Ful/ilovrt. 488 U.S. al 5 \ 3 (Powell. J.. concurring). 

Sl. See Par·adis~, 4SO U.S. al 178 (plurality opinion); Slicer Metal Worl~rJ. 478 U.S. at 487 O'owcll, .I .. concurrin~): 
fullilollf:. 448 U.S. 11t 5l1 (Powell. J.. c:oncumng). 

53. Su Johnson. 480 U.S. :>.I 638: Sheet Metal Worke1·.r. 478 U.S. at 48R (Powell. J .. concurring). 
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in Higher Educalion 

I. Coverage of Constitution and Tide VI 

• Is the institution public and part of a state government? If so, it is subject to the 
Fourteenth Amendment. Is the institution a part of the federal govemmenc? ijr so, 
it is subject to the Fifth Amendment] Does the institution receive federal financial 
assistance through any of the programs listed in Appendix A of Part 100 of the 
Office(Qf):ivil Rights' regulations? l!{so. i~ is subject to Title Vi] 

' 
• Is the institution located in the Fifth Circuit? If so. the standards governing its 

affirmative action program are those in Hopwood v. Teras, which is discussed in 
the "Fifth Cireuit Standards" sections of this guidance. 

ll. Race-based Classifications 

• Does ·the institution use race, color, or national origin as a factor in any aspect of 
admissions or the award of financial aid? If an institution considers disad\lantaged 
status, does the definition of disadvantage include consideration of race or national 
origin? 

• If the institution has decided to consider race and national origin as factors in its 
admissions process., is the admissions process guided by a written affinnative 
action plan? How are admissions structured? For public institutions. is the 
consideration of race mandated or authoriz.ed by legislation? 

• What standards guide admissions decisions and how does the admissions process 
work? How and at what point in the admissions process is each aqmissions 
criterion weighted and considered? Is each admissions criterion educationally 
justifiable and closely related to the institution's mission? How and at what points 
are race or national origin considered and weighted in admissions? How and at 
what point(s) are minority students being admtted'? 

ID. Strict Scrutiny 

A. Compelling Interest 

What is the objective of the program's consideration of race or national 
origin? Is it intended to remedy discrimination, to foster diversity to 
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achieve an educational objective, or for some other purpose? 

1. Remedial Interests 

• 

• 

• 

• 

• 

Facrual ?redicate. What is the underlying factual predicate of 
discrimination? Is the program justified solely by reference to 
general societal discrimination. general assenions of discrimination 
in education, or a Statist;cal underrepresentation of minorities as 
compared to their percentage ·of the general population rather than 
the relevant pool of qualified applicants? ~ithout more, these are 
impermissible bases for affinnative actionl 

I 

Has a coun. legislative body, or agency made a finding that the 
institution has discriminated against minorities? Is the institution 
the subject of a court desegregation order or a legislative or 
adn-Unistrative finding of unlawful discrimination? Did the body 
making the finding have a strong basis in evidence for its 
conclusion? Does the institution itself have a strong basis in 
evidence for concluding that it has discriminated? 

If the institution is public. has a state or local government made 
findings of discrimination within its jurisdiction. including 
discrimination by private acrnrs? Are there present effects of any 
such past discrimination? Was the government, or is the 
government now, a passive participant in that discrimination so as 
to perpetuate the exclusion? Did the institution help to perpetuate 
that discrimination? 

Identify the racial and etl'Ulic composition (%African American, 
Hispanic, Asian-American, American Indian, white) of the 
following groups: i) the institution's student body: ii) the 
institution's qualified applicants; and ii1) the pool of qualified 
potential applicants from which the institution draw~ its students, 
for example, students meeting the school's admission requirements 
living in the _areas served by the institutio~ 

(Based on th'-information ~ is there underrepresentation at the 
school of qualified students fr articular races or national 
origins? If so, is th~s1gnificunt tatistical disparit ' 

What is the nature of the evidence? Is it statistical or documentary? 
Are statistics based on comparisons to the general minority 
population. or are they more sophistii;;ated <tnd focused? For 

2 
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example. do they attempt to identify the number of qualified 
minorities in the applicant pool. or seek to explain what the number 
would look like "but for" the exclusiona effi · scrimination? ,... ~ )t ~.,., 
Does the evidence seek to ex.plain the secondary effects f "Lc.ilf'\ '-)"" c..t 

discrimination? Is there evidence on how d1scmrunation has 1
" ~'" , 

hampered minority opponunity in education. or is the evidence 
sjmply b~d on generalized claims of societal discrimination? In 
adDition tc;> any statistical or documentary evidence, is there 
testimonial or anecdotal evidence of discrimination" 

• Since the adoption of the program. have additional findings of 
discrimination been ~ade that could serve to justify the need for the 
program when it was adopted? If not. can such evidence be 
assembled now? Is there new evidence that the remedial program is 
ng longer necessary? 

• Apart from any past findings or court orders. is there past 
discrimination affecting admissions at that institution? Has the 
institution detennined whether the effects of past discrimination 
continue? If there have not been findings of past discrimination, is 
there a strong basis in evidence to believe that there may be a 
current violation or the continuing effects of past discrimination? 

2. Diversity Interests 

• What are the institution's mission statements and how do they relate 
to its diversity objectives? 

. ~ 
• What are the educational benefits of diversity at yam institution? 

What is the empirical basis for the conclusion that diversity will 
enhance the educational benefits the institution identities? 

• Is affirmative action in admissions us.ed to achieve the educational 
benefits of diversity? What is the institution's definition of 
div~rsity1\!he institurion must assemble a factual predicate 
demonstrating that greater diversity would foster some larger 
societal goal beyond diversity for diversity's sakeJDoes diversity 
include factors other than race and national origin? If so. what 
factors? Which admissions criterion or groups of criteria are 
related to the diversity goa.l? How is each weighted and considered 
in the admissions process? 

B. Narrow Tailoring 

3 
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• Race.:.ueuual alternatives. If race or national origin is considered as a 
positive factor, has the institution made eifons to achieve its goals in race­
neutral ways? If so, what efforts were made and what were the results? If 
race·neutral mea~ures were not undenaken, why does the institution 
believe t:hat such efforts would be insufficient to serve the compelling goals 
without the plus-factor credit? What was the nature and extent of the 
deliber~tion over any race-neutral alternatives? Was there a judgment 
regarding the relative effectiveness of race-neutral alternatives and ra.ce­
consdous measures? 

• Dyration!Continued Need. I?oes the institution have data to show whether 
affirmative action is necessary? When did the institution begin 
implementing its affirmative action program? Even if there was a 
compelling ju~tification. at the time of adoption. that may not be the case 
today. In that regard. does the program have an end date? CHas the end 
date been moved bac~ ls the program subject to periodic oversight, and if 
so. what is the nature of that oversight? Has the program ·ever been 
adjusted or modified in light of periodic review? 'What were the results of 
the most recent review? ls there evidence of what might result if the racial 
classification were discontinued? Does the institution have statistics or 
other evidence to show the effect of the program on achievement of 
diversity objectives or remedying the effects of discrimination, e.g .. data 
regarding minority participation lev~ls before and after affirmative action 
programs began? 

• Pool of Beneficiaries_ How does the college assess whether diversity has 
been achieved? Do~s the admissions process incorporate numerical goals? 
By what process were these goals derived? lfthe program is remedial, arc 
the goals related to the percentage of minorities in the pool of' qualified 
applicants, and do the beneficiaries include categories of minorities who 
may not have been discriminated against? · · 

• Manner in Which Race i!\ \lsed. Does the program establish fixed 
numerical set-asides? ls race an explicit requirement of eligibility for the 
program? If there is no such factual requirement, does the program 
operate that way in practice? Or is race just one of several factors -- a 
"plus" •• used in decision making? Could the objectives of any program 
that uses race as a requirement for eligibility be achieved through a more 
flexible use of race? 

• Burden on Non-Beneficiariei;.. What is the nature of the burdc:n imposed 
on persons who are not included in the racial or ethnic classification 

4 
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established by the~program7 Does the program displace chose persons 
from existing J?OSitions or nnancial aid awards? What is the size and 
dimension of ~he exclusionary impact in admissions? What is the dollar 
value of the financial aid awards in question? Does the impact of the 
program fall upon a particular group or class of students, or is it more 
diffus:'? What is the extent of other opportunities outside of the program? 
Are persons not eligible for the preference put at a significant competitive 
disadvantage as a result of the program? 

5 
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Re: Department of Education/Department of Justice Self Assessment Guide 0 X ~ 

. /-yjDyf(" 
Art Coleman asked me to fax you the last version of the draft Self Assessment Guide. This dr~ G 

includes all of the 1µstice Department edits. FYI, before using the document, we would mark 

each page as ''Drafl, For Discussion Purposes"' and do some cosmetic word processing like 

displaying the "Additi~nal Legal Consideration" sections in text boxes. 
' 

Call me at 312 886· 8360 if you need more information. 

Thanks. 

Ck~ 
~hnFry 
DOE/Office for Civtl Rights 
October 30, 1997 

cc: An Coleman 
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IN'l'R00t1C'l'ION Y~3 
~:dout is designed to help postsecondary institutions thft 
hav~ affirma~ive action programs which consider race or nation~l 
oriqin in a~issions and financial aid decisions assess whethef 
their proqra1's are consistent with Title VI of the Civil Right' 
Act of 1964 ~nd the U.S. Constitution. Ht~~~·l::ffi"ts-"""1:iTti~~;.e4t' 

I ' •• ' 

As used in this Handout, the term 
means the use or consideration of race or 

~~::-:J~-.-~~~i~n.,._a_s,,,_a_ factor in adrnission or financial aid 
programs. cruitment and outreach programs designed to incre 
the number o minorities in the applicant pool rai~} distinct 
questions an are not included in this ;Assessment ,randout. No 
also that th Hopwood y. State of Texas decision, which applie 
in the states of Texas, Mississippi and Louisiana, while . 
permitting a institution to consider race or national origin ~o 
remedy the e fects of its past ~iscrirnination, prohibits the u e 
of race or national origin in admissions to achieve the goal o a 
diverse stude t body or to remedy discrimination by other 
components of the State's educational institutions. Thus, the I 
discussion of ~iversity issuesJin this Handout would not apply in 
those states. ~ v~ .v ('It.I..<. 

Ihe ~lf £s e sme~t '1.ndout includ oint 
~~dditional al Cbnsideration . The ~tandards ~e based on~ 

• •7 
...,,,,~.,.l"t.t..... 

e era s atu es, case law, and policy. (See the list of lega1 
and policy re ources included with this Handout.) The 
Checkpoints a e meant to help institutions identify information 
relevant to t e applicable legal standards. The Additional Leg 
Consideratio~ sections offer additional principles and backgrou 
for practitio ers T · 

ndamental issues regarding 
ive action in admissions and f cial aid. r-~+-­

a each Chee point in a category will not 
relevant to every institution. In many cases, 

stions may need to be answered that will be 
institution's affirma~ive action plan. 

I 
I 
I 

I 
There is much uncertainty with respect to the law on affirmativ~ 
action at thi time. New decisions, by the Supreme Court or i 
lower courts, may significantly impact the standar.ds governing I 
the use of af irmative action in educational institutions. : 
Institution~orking with this ;iandout are encouraged to contact 
jhe Office of Civil Rights· ( 11 o(!!'R:j · at the Department of Educatitn 
for help. T last page of the Jandout lists OCR offices and I 
staff availab e to assist you. · 

7 
l 
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I, Gan1gal Standards 

Classif icati~ns based on race or national origin for the purpo e 
of affirmative action are permitted under Title VI to the same 
extent as un4er the Constitution. Under Title VI and the 
Constitution~ decisions with race or national origin as a fact r 
are "suspect'! and are subject to strict scrutiny. To satisfy 
strict scrut~ny a schqol's use of race or national origin must be 
based on a c mpellinq governmental interest and must be narrow y 
tailored to eet that interest. (Narrow tailoring is discusse 
later in the 1Handout.) !

1

. 

The Supreme ourt has held that remedying the effects of 
discriminati n can be a compelling governmental interest that 
might justif the consideration of race or national origin. I~ 
the Bakke de ision, J~stice Powell's controlling opinion fo ndi 
achievinq th educ~i~~efits of campus diversity to be a 
compelling i teres~-~ 

; II. Studant Adm,issions 
j 

A. Base,ine Considerations 

Legal issues jmay arise when a colleqe or university considers , 
race, color 9r national origin in decisions involvin educatio~al 
programs, su~h as financial aid or admissions. thorough 'fo 
understandin~ of the admissions criteria and process is ~ 
essential. ~he questions below cover baseline information for ~~ 
assessing colileqe and university admissions. ,~sv / 

i 
Chegkpoints 

I 

overview: I~ the institution has decided to consider race and ; 
ethnic oriqinj as factors in its admissions process, is the 
admissions prpcess guided by a written affirmative action plan? 
How are admis1sions structured'? 

D. What stapdards guide admissions decisions and how does the 
admissioP,s process work? How and at what point in the 
admissiops process is each admissions criterion weighted ~nd 
considerf' d? Is each admissions criterion educationally ' 
justifia le and closely related to the institution's . 
mission? How and· at what points are race or national ori~in 
consider d and weighted in admissions? How and at what 1 

point(s)· are minority students beinq admitted? 



!0-30-97 02:40 PM P04 

3 

B. Is Affi~tive Action Supported by Compelling Interests? 

Sqnd,ard1 

ssed above, under the Constitution and Title VI ot 
the hts Act of 19641.\it is permissible in appropriate -
circumstance for colleges ahd universities to consider race in 
making ad.mis ions decisions. They may do so to promote divers+ty 
of their stu ent body, consistent with Justice Powell's landmark 
opinion in ...,. ...... a They may also do so to remedy the continued 
effects of d scrimination by the institution itself or within the 
state or loc l educational system as a whole. As noted, howev+r, 
in Texas, Mi sissippi and Louisiana, the Hopwood decision limi¢s 
the justific tion for affirmative action to remedying the 
school's own discrimination. 

Chec:kpoint 

~. If the institution's student admissions process includes 
conside ation of applicants' race or national origin, wha~ 
is the educational and leqal justification (e.g., to reme y 
the effects of discrimination or to obtain the educationa 
benefits of a diverse student body)? , 

Additional al Considerations 
i 

Caveat: In B.,...a-i-,k,_e_, Justice Powell rejected the following interes1ts 
as insufficie t on their face to justify the consideration of I 
race by the U -Davis medical school: reducing the deficit of 
disfavored mi orities in medical schools and the medical 
profession, a d counterinq the effects of societal I 
discriminatio . Justice Powell also rejected UC-Davis' argumen~ 
that its affi mative action policy was necessary to increase th~ 
number of doc ors who practice in medically underserved I 
communities. 

l. Remedial 

Standarda 

The Title VI egulations .require a recipient of federal funds 
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that has dis riminated in violation of Title VI or its 
regulations o take remedial action to overcome the effects of 
the past dis rimination. A college that has been found to hav 
discriminate by a court or an administrative agency like the 
U.S. Departm nt of Education, Office for Civil Rights, must ta 
steps to rem dy that discrimination. f finding cou a so be 
made by a st te or local leqislative body, as long as the body 
finding disc imination had a strong basis in evidence identify'ng 
discriminati n within its jurisdiction for which remedial acti n 
is required. 

In addition, colleges are permitted to take remedial action 
without havi g to wait for a formal finding by a court, 
administrati e agency, or legislative body. Even absent such 
formal f indi gs, a college may take race-conscious remedial 
action if it has a strong basis in evidence for concluding tha 
the affirmat've action is necessary to remedy the effects of i s 
past discrim nation and is narrowly tailored to remedy that 
discriminati n. In justifyinq remedial affirmative action bas d 
on the curre t effects of past discrimination, schools should e 
prepared to rticulate how current conditions that limit 
educational pportunities by race or national origin are relat d 
to past disc imination for which the school shares 
responsibili y. 

c;_heckpo1nts 

8. Is the 'nstitution the subject of a court desegregation 
order o a legislative or administrative finding of unlaw ul 
discrim nation? 

e. Separat from any past findinqs or court orders, is there 
past discrimination affecting admissions at that 
institu ion? Has the institution determined whether the 
effects of past discrimination continue? If there have n t 
been f i dings of past discrimination, is there a strong 
oasis 1 evidence to believe that there may be a current 
violatio or ~continuing effects of past discriminatio ? 

Is there under-representation at the school of qualified 
students from particular races or national origins? 
Identify the racial and ethnic composition (%African­
Am.erican, Hispanic, Asian-American, American Indian, whit 
of the f llowinq groups: a) the institution's student bo y; 
b) the i stitution's qualified applicants; and, cl the pool 
of quali 1ed potential applicants from which the institution 
draws it students, for example, students meeting the 
school's admission requirements living in the areas serve 
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by the nstitution. 

Additional L gal Considerationa 

Caveat: In ........... ~, Justice Powell rejected the followinq 
interests as insufficient on their face to justify the j 

consideratio of race by the UC-Davis medical school: reducin~ 
the deficit f disfavored minorities in medical schools and th' 
medical prof ssion, and countering the effects of societal 
discrirninati n. Justice Powell also rejected UC-Davis' argume t 
that its aff rmative action policy was necessary to increase t e 
number of do tors who practice in medically underserved 
communities. 

P06 

The Supreme ourt has described the "strong basis in evidence" 
standard as pproaching the evidence needed to show a prima fa ie 
case of disc imination under the constitution or civil rights 
statutes. I order to satisfy the "strong basis in evidence" 
standard, a olleqe may, if applicable, rely on evidence of p st 
discrimination such as documentation of specific instances of 
intentional iscrimination for which the institution is 
responsible. Evidence of a significant disparity between the 
percentage o minority students in a college's student body an 
the percentage of qualified minorities in the relevant pool of 
applicants also supports an inference of discrimination. In 
addition to t e qualified applicant pool, the racial/ethnic 
composition o the pool of college-bound hiqh school graduates 
who would be ualified for admission to the institution may also 
be used to de ermine whether admission practices have resulted in 
a significant under-representation of qualified students from 
particular ra es or national origins. Colleges should assess t e 
composition o the pool of qualified potential applicants based 
on the number of students by race and national origin in the 
areas from wh ch applications may be drawn who may meet the 
school's admi sions standards. Such an approach is analogous t~ 
employment di crimination cases where courts have accepted 
statistical e idence to infer patterns or practices of 
intentional d scrimination against minority job applicants. 
Colleges can trengthen the predicate for remedial affirmative 
action by sup lementing statistical evidence that qualified 
students are ubstantially under-represented in the student bod 
with instance of discrimination on the basis of race or nation l 
origin aqains individuals. 

Caveat: Evid nee of societal discrimination or other factors ~ 
that are beyo d the school's control that may deter participati n 
of minority s udents would not likely be accepted by courts as 

I 
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basis for re edial affirmative action. 

Note: Althou h it rejected diversity as a basis for affirmativl 
action, the decision (coverinq Texas, Louisiana, and r 
Mississippi} permits the use of race or national origin to 
remedy the e fects of discrimination by that school. 

2. Diversity Purposes 

Achievement 
institution' 
interest tha 
origin in a 

To qualify a 
national ori 
objectives. 
that diversi 
educational 
within the i 

standard• 

f core educational objectives stated in an 
mission may constitute a compelling educational 
justifies the consideration of race or national 

arrowly tailored manner. 

a legal justification for the use of race or 
in, diversity programs must have sound educationa 
An institution must be able to support its claim 
y serves educational objectives by demonstrating 
enefits that diversity produces on campus and/or 
stitution's programs. 

Checkpoint:; 

9. What are the institution's mission statements and how do 
they rel te to its diversity objectives? 

-iN_ ~ 
•. What are the educational benefits of diversity at yettr"" 

institut'on? What is the empirical basis for the 
educatio al benefits the institution identifies? 

Additional Le al Considerations 

A college's w itten mission is a statement or core educational 
values that a e protected by academic freedom principles. 
Properly devi ed diversity principles that clearly serve an 
institution's mission can be the basis for affirmative action i 
admissions de isions as recognized in the Bak&e decision. 

he 

To articulate the educational benefits of diversity, studies or 
other expert- ased information can be helpful. In addition to 
identifying t e educational benefits of diversity, a school 
should be pre ared to explain why the educational advantages 
claimed for 1 s diversity programs cannot be achieved without t e 
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use of race ~r national origin (see following section on Narro 
I 

Tailoring) . 

A college ma pursue its diversity interest consistent with th 
strict scrut ny test by usinq race or national origin as one o 
several fact rs considered in the admissions process. 

deration of race and national. origin in admission 
under a diversity rationale, an institution's 
gram must include diversity characteristics in 
ace or national origin. such characteristics may 

POS 

For the cons 
to be lawful 
diversity pr 
addition to 
include othe 
extracurricu 
background, 
granted to e 
determined b 
may be accor 
in a multi-f 
related to r 
neutral comp 

life experiences, achievements, talents, interes s, 
ar activities, economic disadvantages, geographic 

•• Is affi 
educati 
institu 
include 
factors 
are rel 
conside 

Additional L 

s well as various others. The relative weight 
ch factor in making admissions decisions is prope ly 
the college or university: race or national orig n 

ed greater weight than other factors, for example J 
ctored diversity program, when diversity objectiv es ~ 
ce or national origin remain unfulfilled while ra ~ 
nents of diversity have been achieved. 

Cbeckpoint1 

mative action in admissions used to achieve the 
nal benefits of diversity? What is the 
ion's definition of diversity? Does diversity 
factors other than race and ethnicity? If so, wh t 

Which admissions criterion or qroups of criteri 
ted to the diversity qoal? How is each weighted nd 
ed in the ad.missions process? 

Colleges may seek diversity in ad.missions to fulfill their 
academic mission through the "robust exchange of ideas'' that 
flows from a iverse student body. Bakke, 438 U.S. at 312-313. 
Under the decision, which governs ~interpretation of 
Title VI, ach·eving the educational benefits of campus diversity 
is a compelli q interest for purposes of the strict scrutiny 
test. Since , the Supreme Court has decided a number of 
affirmative a tion cases, none of which has invalidated Justice 
Powell's opin on in Bakke that the promotion of diversity in the 
higher educat on setting can be a compelling interest. 
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Note tha .ae ~q_.to_ _ _th decision, diversity is not {6.._g( 
"'~h ~U\t~-~ ' under the Constitution - e consideration of 
J ~ race or nati na origin. Hopwood applies in Mississippi, 

Louisiana, a d Texas and is not legally binding in any other 
state. Note also that Hopwood upheld the consideration of rac 
or national riqin by an institution where necessary to remedy 
discriminati n by that school. 

c. Ia the •• of race in r9m&dial or divaraity programs 
narrowl tailored? 

Overview: I 
program on r 
the use of r 
tailored to 

The Departme 
case law in 
or national 
Title VI and 
the school's 
the achievem 
remedial or 

the institution supports its affirmative action 
medial purposes or the attainment of diversity, i 
ce or national origin in admissions narrowly 
chieve its purposes? 

Stand&rds 

t of Education~] consider') factors established y 
ssessinq whether a college's consideration of rac 
rigin meets the narrow tailoring requirements of 
the Constitution. An overriding question is whet er 
se of race is focused as narrowly as possible on 
t of the school's compelling interest, e.g., 

iversity objectives. 

First, it is ecessary to determine the efficacy of alternativ 
approaches. It is important that consider·ation has been given 
the use of ra e-neutral alternative approaches (e.g., the use 
admissions er teria that do not include race or national oriqi 
or recrui tmen programs) . Race or n·ational origin may be 
considered in admissions decisions only if a college determines 
that alternat've approaches to the use of race have not been o 
will not be e fective. 

<o. If race 
factor, 
goals in 
and what 

Checkpoints 

r national origin is considered 
as the institution made efforts 
race-neutral ways? If so, what 
were the results? 

as a positive 
to achieve its 
efforts were made 

!IDJ. If race- eutral measures were not undertaken, why does the 
-----~--- institut on believ efforts would be insufficien 

to enhan e diversity without ~plus-factor crei:i~._? 
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college have data to show whether affirmative 
s necessary? When did the institution begin 
tinq its affirmative action program? Does the 
ion have statistics or other evidence to show the 

PIO 

FT 

f the proqram on achievement of diversity objecti es 
yin~ the effects of discrimination, e.g., data 
q minority participation levels before and after 
ive action programs beqan? 

Standards 

Each college or university has the academic discretion to defi e 
those charac eristics and qualifications that will produce the 
educational enefits of diversity. Under Title VI, OCR will 
defer to a s hool's reasonable choices in defining diversity. A 
program that includes a broad, multi-factored definition of 
diversity, d signed to produce articulated educational benefit 
may measure hether multi-factored diversity has been achieved in 
determining hether programs are narrowly tailored. Lawful 
diversity a issions programs, however, should not set aside 
positions based on race or national origin. Unless essential o 
remedying discrimination and its effects, such set-asides or 
quotas are i consistent with the legal requirement of Bakke th t 
all applicants be able to compete for all vacancies and have 
their individ al merits considered. Rather, race may be used s 
one factor a nq many. 

ChaQkpoint 

11. How does the college assess whether diversity has been 
achieved. Does the admissions process incorporate numerical 
goals? y what process were these goals derived? Do all r 
only som of the schools or programs have goals? 

The duration 
longer than i 
should be per 
continued nee 
or national o 
admissions sh 
effects of pa 
body. Instit 
race or natio 
necessary or 

Standards 

f the use of a racial classification should be no 
necessary to its purpose, and the classification 

odically reexamined to determine whether there is a 
for its use. Thus, for example, the use of race 

iqin as among multiple factors considered in 
uld continue only while necessary to overcome the 
t discrimination and achieve a diverse student 
tions should periodically assess whether the use f 
al origin to achieve diversity continues to be 
hether the admissions system should be modified 
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based on cha qing circumstances. OCR considers annual reviews 
the best pra tice to support this aspect of Title VI's narrow 
tailorinq re uirements. 

e. 
Ch~gkpoint 

(based on ditiersity o 
-Am~~~~-h-tl!~;f-f~~l'l~'l'tt~Y'tm"Trn:t+'-4-on..¥ eriodically 

assess 
origin 
outcome 

If so, does the periodic review 
hether the form or extent to which race or nation 1 
s considered should be modified in light of the 
of the affirmative action program? 

The use of the classification should be flexible. For example, 
the Supreme C urt in Upited StAtes v. Paradise found that a 
race-conscious promotion requirement was flexible in operation 
because it co ld be waived if no qualified candidates were 
available. c nsideration o! race or national origin as one 
factor amonq everal other admissions criteria in some 
circumstances may also be evidence of flexibility. 

those who are not conferred the benefit of the 
tion program (generally, non-minority students) 
ered. Lawful diversity programs do not include 
s, separate decision-making procedures, or 

pl l 

FT 

The burden on 
affirmative a 
must be consi 
separate trac 
different adm 
origin of app 
care to avoid 
national orig 
applicants of 
national oriq 
individuals t 
tailored. Se 
in imposing 1 
identifiable 

ssions formulas based on the race or national 
icants. It is important that institutions exerci e 
separate procedures that are based on race or 

Generally, th 
minority stud 
or national o 
is not necess 
admitted has 
or national o 
students who 

n as such procedures may prevent competition amon 
all races and national origins. A use of race or 
n may impose such a severe burden on particular 
at it is too intrusive to be considered narrowly 
ijygant v. Jackson Board of Education, (use of rac 

yoffs involves severe disruption to lives of 
ndi vi duals) . 

less severe and more diffuse the impact on non­
nts, the more likely a classification based on ra e 
iqin will address this factor satisfactorily. It 
ry to show that no student's opportunity to be 
een in any way diminished. Rather, the use of ra e 
iqin must not, overall, place an undue burden on 
re not eligible for that consideration. 
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Narrow Tailo~ing (Continued) 
I 

•• Does th 
conside 
places 
conside 

Ch9ckpoint 

institution periodically assess whether its 
ation of race or national origin in admissions 
n undue burden on students not eligible for that 
at ion? 

Pt.2 
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III. Financial Md 

Stapdards 

The relevant standards are stated in the Departmen 's publishe 
guidance on he use of race or national origin in the provisio 
of financial aid, 59 [edera_l Register 8756 (1994) (copy includ 
with this Ha dout). Note that the 5tandards for admissions an 
financial a~ are generally the same. 

I~e . v. Kirwtn decision1 , the Fourth Circuit, whic 

p 13 

covers Maryla d, Virginia, West Virginia, North Carolina and 
South Carolina, ruled that the challenged race-targeted 
scholarships t the University of Maryland did not meet the 
Supreme Court's strict scrutiny standard. The court did not r le 
that all race targeted scholarships are impermissible. Rather, 
it held that olleges may establish race targeted scholarships to 
remedy the pr sent effects of prior discrimination, so long as 
such measures are narrowly tailored to achieve that objective. 
The court fou d, however, that the University had not 
demonstrated he need for remedial action, and that even if sue 
need existed, the University's scholarship program was not 
narrowly tail red to cure the presept effects of the University's 
previous disc imination. The Eod~@'.!esky decision, which rests n 
the nature an weight of the University's factual evidence and 
the extent to which it met the "narrow tailoring" standard, doe 
not require t e Department to modify its policy guidance on 
remedial race targeted scholarships. The evidentiary standards 
set out in th Podb~esky decision should be used in applying t e 
Department's uidance in the states of the Fourth Circuit -­
Maryland, V1r inia, West Virginia, North Carolina and South 
Carolina. 

38 F.3d 147 (4th ir. 19.94), GGll..dml.., llS S. Ct. 2001 (1995). 
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The followin questions are keyed to the financial aid guidanc , 
which should be considered carefully in assessing financial ai 
programs: 

A. Gena 

Overview: I 
written affi 
financial ai 

the institution's financial aid program guided b 
ative action plan? How is the institution's 
process structured? 

<f). From what sources does the institution obtain its financi 
aid fund ? Are the sources public or private? Inside 
sources r outside sources? Federal, state or local? Wh 
percenta e of aid is received from each source? 

'·· 
Does the 
consider 
exclusiv 
so, how? 
based sc 
each con 
institut 
targeted 

institution's financial aid programs include the 
tion of race or national origin (as either an 
factor or as one among a number of factors)? If 
Does the institution fund or administer "race­

olarships"?2 If so, what is the justification fo 
ideration of race or national origin? Are the 
on's reasons consistent with the Department's 
scholarship policy? 

Note: The fol owing sections refer to the principles from the 
Department's olicy that are used most often by institutions. 

B. Principl l: Financial Aid for Disadvantaged students 

P!4 

a 

•· Schools ay target financial aid for disadvantaged student , 
e.g., st dents from low-income families, or aid based on 
students' being in the first generation to attend college r 
family i come. Does the institution's definition of 
"disadva taged" used for participation in the program 
include ny consideration of race? If not, then the progr m 
is not a racial classification subject to strict scrutiny. 

"Race-based sc 
purposes of th 
eligibility is 
background. E 
aid also are a 
ethnicity are 
This section i 
scholarship po 

olarships" or qrace-targeted aid" mean, for the 
s memorandum, any financial aid for which 
limited to persons of a specific racial or ethnic 
ch of the questions in this section on financial 
plicable to financial aid programs where race or 
sed only as a plus-factor in deciding awards. 
based upon the Department's 1994 race-targeted 

icy. 
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vJ~~? 
c. 

If yes, the program is subject to strict scrutiny and doe 
not fit within this principle. 

Princip a 3: Financial Aid to aemady Past Discrimination 

What ar the racial or national origin groups eligible fo 
race-ba ed aid? What is the nature of the past 
discrim'nation against that group? Are there court, 
legisla ive, or administrative findings of past 

p 15 

discrim nation at that institution'? If so, are there 
continui g effects of past discrimination at the 
institution? If there have not been formal findings of p st 
discrimi ation, is there a strong basis in evidence to 
believe hat there are current effects of discrimination? 

o. Principl 4: Financial Aid to Create Diversity 

~- Is affir ative action in financial aid used for purposes o 
diversit ? What is the institution's definition of 
diversit ? Has the institution identified the benefits of 
diversit ? 

e. rs speci 
factor a 
cases? 
factors'? 
why? 

1 consideration for minority status used as one 
ong many factors for scholarship awards in some 
f many factors are considered, what are the other 

How are the factors weiqhted and considered, and 

E. Narrow T iloring of Remedi•l or Diversity Programs 

These questio s apply to all programs that fall under Principle 
3 or 4, remed al or diversity programs. 

g, Can the institution show that the use of race or national 
origin is necessary to achieve its stated purpose? If rac 
is used as an eliqibility criterion in awarding 
scholarships, has the institution made efforts to remedy 
discrimin tion or enhance diversity by using race as a plus 
factor? f race is considered as one factor in awarding 
scholarsh'ps, has the institution made efforts to remedy 
discrimin tion or enhance diversity by also using race­
neutral m ans? If so, what race-neutral efforts were made 
and what ere the results of those efforts? If race-neutra 
means hav not been tried, does the institution reasonably 
believe t at race-neutral efforts would be insufficient to 
meet its iversity goals without race-based scholarships? 
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~. Is the se of race-based scholarships in the financial ai 

process periodically reviewed and modified? What standar s 
are use in the review? When was the last such review? 

~, What pr of total financial aid at the institution 

p 16 

(instit tional, state, local, Federal, private) is earmar ed 
for rac -based scholarships? Does a comparison of the 
amount f race-targeted financial aid provided to student 
to the otal amount of aid provided to students without 
regard to race or national origin show that the program 
places undue burden on other students who are not 
eligible for race-targeted aid? 

Does the 
show the 
after pr 
discrimi 
are awar 
How many 
origin, 

institution have statistics or other evidence to 
level of participation of minorities before and 
grams to achieve diversity or to remedy 
ation were established? I! race-based scholarshi s 
ed, how many does the institution award annually? 
students at the institution, by race and national 
eceive non-race-based financial aid, annually? 

F. Principl S: Private G1ft1 Restricted by Race or National 
Origin 

11. Are raci 1 or other criteria attached by the donors to the 
award of any financial aid funds?, If so, can the 
institut on justify the use of race under any of the 
principl s of the OCR policy guidance? 

U2. Is any r Ce-targeted aid received by the college's student 
provided directly to students without involvement by the 
institut on? If so, under the policy guidance Title VI do s 
not appl . If the college makes privately provided race­
targeted aid part of its operations by getting involved in 
the offe inq or administration of the aid (e.g., through 
selectio of recipients, distribution of funds), can the 
college justify the use of the aid under a diversity or 
remedial rationale? 
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------------------~----------------- Message Contents ------------------------------------

(Also faxed to Richard Jerome 307-3904) 
Friends, 

I'd like to set up a call this week to talk about the self assessment 
guide, with a focus on: 

l. Process--where we are at this point, and future steps before final 
issuance. 

2. Substantive changes made since the last draft was circulated. 

3. Recommendations regarding the strategic rollout of this resource. 

There may be other matters that you'll want to add to this list. 
Millie Palmer from my office will call so that we can arrange a time 
that suits our busy schedules. 

Thanks. 

Art 
205-9703 

------···-·-· ........ ------
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This Handout ~s designed to help postsecondary institutione th 
have aftirma.t~ve action proqrams which ~cnsider raee or nation 
origin in admissions and financial aid decisions assess wheehe 
their proqram~ are consist~nt with Title VI of the Civil Riqht 
Act of 1964 a~d the U.S. Constitution. IB5tituticns intereste 
in establishi~q affirmative action programs are also enccuraqe 
to con~ider t~is Handout. A,., used in this Handout, the term 
"a!tirmative ~ction" me~ns the use or consideration c! race or 
national oriq~n as a factor in admission or financial aid 
proqrams. Re~ruitment and outreach proqrams desiqned to incre e 
the number of minorities in the applicant pool raise distinct 
questions and·are not included in this As~e!sment Handout. Not 
also that the Hopwood y. state of T9xas decision, which applies 
in the states of Texas, Mississi~pi and Louisiana, while 

·permitting an institution to consider race or national origin t 
remedy the ef~ects of its past diserimination, prohi~its the us 
of race or na~ional origin in admissions to achieve the qoal of a 
diverse stude~t body or to remedy disc~imination by other 
components of the state's educational institutions. Thus, the 
di!cussion of diver~ity issues in thi$ Handout would not apply ·n 
those states. · · 

The Self Asse~sment Hand~ut ineludes Standards, Checkpoints, an 
Additional Leqal Considerations. The Standards are based en 
federal ~tatu~es, case law, and policy. (See the l1st of leqal 
and policy re~ources included wit~ this Handout.) The 
Checkpoints a~e meant to help institutions identify information 
relevant to t~e applicable lesal standards. The Additional Leq l 
Consideration ~ections offer a~ditional principles and baekqrou d 
for i:>ractit1oQars and campus policy makers. This c:ataloqua of 
questions is ~ basic approach to .fundamental issues reqardinq t e 
use o! affirm~tive action in· ad.missions and financial aid. 
Please note that each Checkpoint in a cateqory will not 
nece5sarily be relevant to every· institution. In many cases, 
additional questions may need to be answered that will be 
specific to an in~titution's affinn.ative action plan. 

There is much uncertainty with ·respect to the law on affirmat1v 
action at this time. New decisions, by the supreme Cou~t or 
lower courts, ~ay siqnificantly impact the standards qoverninq 
the use of affirmative action in educational institutions. 
Institution~ "lilllOrking with this HanQcUt are encouraqed ~o contac 
The Office of Civil Rights ("OCR") at the Department ot Educa.t1 
for help. The last page of the Handout lists OCR offices and 
staff availabLe to assist you. 
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Classifications ~aeed on race er national oriqin to: the purpos 
of affirmative action are permitted under Title VI to the same 
extent a~ und~r the Constit~ticn. Under Title VI and the 
Constitution, decisions with raee or national oriqin as a !acto 
are ".suspect'' ·and are !1'1.lbj ec:t to strict scrutiny. To satisfy 
~trict sc:ruti~y a school's use cf raee o: national oriqin must e 
~ased on a co~pellinq qcvarnmental interest and must ba narrowl 
tailored to m~et that interest. (Narrow tailo:inq is di!cusse 
later in the ij.anaout .. l 

The supreme Cqurt has held that rem~dyinq the effects of 
di~criminatioq can be a compelling governmental interest that 
miqht justity the consideration ot race or national origin. I 
the Bakk2 dec~sion, Justic~ ~owall's controlling opinion found 
achieving the:educational benetits of campus diversity to be a 
compelling in~erest. 

A. Ba1el~no Ccn1iderationa 

Legal issues ~ay arise when a colleqe or university consi~ers 
race, color o~ national origin in deciBions involvinq education l 
programs, 3ucn as t1nanc1al aid or admissions. A tnorough 
understandinq :Of the admissions criteria and process is 
essential. TAe question! ~elow cover baseline information for 
as5e55ing col~eqe and university ad.m~ssions. 

overview: If the institution has decided to consider race and 
ethnic oriqin as factors in its admissions process, is the 
.admissions proce·ss quided by a written atfirm.ative action plan? 
How are admisaions structured: 

l. What sta~dards guide admissions decisions and how does the 
admissions proeess work? How and at what point in the 
admi~~ions process is each admissions eriterion weighted a 
considered: Is each admissions criterion educationally 
justifia,.bile and clos·ely related to the institution's 
mission? i How and at what points are race or national Qri9 
considere~ and weighted in admissions? How and at what 
point (s) 1are minority students being admitted.? 
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B. I• A.t~i~tive Action SuppQ;ted ~y Compellin; lnt•~••t•? 

ltand.ard1 
I 

As discu~sed above, under the Constitution and Title VI o 
the Civil Rig~ts A~t of 1964 it i~ permissible in appropriate 
cirC\ll1\3tances for colleqas and universiti•s to coneider ra~e i 
making adlni.s! ons decisions. They ma~ do so to pro~ote diversi y 
of their stud nt body, consistent with Justice Powell's landmar 
opinion in . They may also do so to remedy the continued 
etfect~ of di crimination by the in5titution itself or within t e 
state or loca educational system as a whole. As noted, howeve , 
in Te~as, Mis issippi and Louisiana, the HQPHQQd decision limit 
the justifica1ion for affirmative action tc remedyinq the 
school's own iscrimination. 

. Chagkpoint 

2. If the i sti tut ion's student admissions process include·s 
con~ider tion of applicant3' race or national origin, what 
is the e ucational and lQqal justification (e.q., to reme 
the eff e ts of discrimination or to obtain the educational 
benefits of a diver!e student.body)? 

Ad.di ti onal Le Considerations 

Caveat: In Ba ke, Juatice Powell ·rejected the following interes s 
as insufficie t on their face to justify the consideration of 
race b~ the U -oavis medical school: reducinq the deficit of 
di9favored mi orities in medical schools a,nd the medical 
profession, a d counterinq the sftects of societal 
discr1roinatio . Justice Fewell also rejected UC-Davis' argumen 
that its a!fi ative action policy was necessary to increase th 
number of doc ors who practice in medically underserved 
comm.unities. 

rpcSl•lil 

at1~d1rd• 

The Title VI equlations requira a recipient ·o! tederal funds 
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that has disc\iminated in viola~:on of Title VI or it• 
regulations t~ take remedial action tc overcome the effects cf 
the past disc~imination. A collaqe that has been found to hav 
d1scrim1nated·~Y a court o~ an administrativ= aqency like the 
u.s. Departme

1t of Education, Oftic~ for Civil Riqhts, must ta 
steps to reme y that discri~ination. A findinq could also ~e 
made by a Sta e or local leqislative body, •~ long as the cody 
f indinq di$cr mination had a stronq ~asis in evidence identifyi q 
di!criminatio within it! jurisdiction fo~ wbich remedial actic 
i~ required. 

In addition, olleqe3 are permitted to take remedial action 
without havin to wait for a formal tindinq by a court, 
ad.m.ini5trativ agency, or leqislative body. Even absent such 
form.al findin s, a college may take race-conscious remedial 
aetion if it a! & 3tronq basis in evidenee for concludinq that 
the a!t1rmati e action is necessary to remedy the effects Qf it 
past discrimi ation and is narrowly tailored to remedy that 
discriminatio .· In justitying remedial affirmative action ba~e 
on the curren etfects of past discrimination, ~chools should b 
prepared to a tic:ulate how current conditions that limit. 
ed.ucational o po·rtunit:l.es by race or national ori9in are relate 
to past discr"mination tor which the 5chool shares 
responsibilit . 

3. Is the 1 stitution the subject of a court deseqreqation 
order or a· leqi~lative or admini5trative finding ot unlawf l 
discrimi ation? 

Separate 
past dis 
institut 
effects 
been fin 
basis in 
viola.tic 

from any past findinqs or court orders, is there 
rimination affectinq admi~!ions at that 
on? Has the institution determined whether the 
f past diserimination continue! If there have no 
inq! of pa3t discrimination, is there a stronq 
evidanca to believe. that there may be a current 
or the continuinq effects of past discrimination 

S. Is there under-representation at the school of qualified 
students tram partieular r~ces or national oriq1ns7 
Identify the racial and ethni~ composition (%African­
American, Hispanic, Asian-American, .Ameri~an Indian, whi~e 
of the f llowing qroups: a) the in$titution'! student bod 
b) the i .:5ti tut.ion's qualified applicants; and, cl the poo 
of quali ied potential applicants from which the institu~i n 
draws it ~tudents, for example, student3 meeting the 
school's admission requirements .living in the areas served 
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by the i~stitution. 

s 

Additional L• 

caveat: In , Justice Powell rejected the tollowinq 
interests as nsuff ieiant on their face to justify the 
con~ideration of race by the oc-Oavi~ medical =chool: •educin 
the deficit o disfavored minorities in medical schools and the 
medical profe sion, and ccunterinq the etfeets of societal 
discriminatio . Justice Powell also rejected UC-Davis' arqumen 
that its af!i ative action policy was necessary to increase th 
nl.Ut\Cer of doc ors who practice ~n medically underserved 
communities. 

The supreme c urt has de~cri~ed the "~t~onq basis in evidence" 
standard a~ a proaehing the evidence needed to· show a pri.ma fac e 
case of discr mination under th~ constitution or ~ivil ri;hts 
statutes. In order to !atisfy the 11 5tronq basis in evidence" 
!tanca~cl a c llege ma~, if appiica~le, rely on evidence of pa t 
discriminatio such as documentation .of ~pecific inetances of 
intentional d ~crim1n~tion for which the institution is 
responsible. Evidence of a siqnificant disparity between the 
percentaqe of minority students in a college's 5tudent body and 
the percentaq of qualifi~d minorities in the relevant pool of 
applicant5 al o support~ an infe~enee of discrimination. In 
addition to t e qualified appl1cant pool, the rac1al/e~hnic 
composition o the pool o! colleqe•counc hiqh school graduates 
who would ~e alified for admission to the institution may als 
be used to de ermine whether admission practices have re!ulted n 
a signif i~ant under-representation of qualified 9tudents from 
particular ra es or national cri~ins. Colleges Bhould assess t e 
composition o the pool of qualif'ied potential applieants ba.sed 
on the n\llt\ber of student~ by r~ce and national oriqin in the 
area! rrom wh ch applications may be drawn who may meet the 
school's ad.mi sions s~andards. Such an approach is analogous t 
employment di ~rimination eases whe~e courts have accepted 
stati!tical e idence to infer patterns or practiees of 
intentional d serimination a~ainst minority jo~ applicants. 
Collegee can t~engthen the predicate for remedial affirmative 
action b~ sup lementing statistical evidence.that qualified 
students are s stantially under-represented in the student bod 
with instances of di!crimination on the basis of race or nation 
origin aqains individuals. 

Caveat: ce of societal discrimination or other factors 
that are beyo d the school's co~trol that may deter participati 
or minority st dents would not likely be accepted by courts as 
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basis tor rem~dial a!tirmative •ction. 

Note: Al'thoUQl+ it rejected diversity as a·basis for afti::cmative 
action, the Hqpwood decision (=ove~inq Texas, Louisiana, and 
M1$sissippi) pel:tQ.it~ the u~e o~ race or national oriqin to 
remedy the et ects of discrimin~tion by that sehool. 

2. 'Diver•ity 

Achievement o 
institution's 
interest: that 
oriqin in a n 

:pc11aa 

core educational objectives stated 
mission may constitute a compellinq 
justities the con!ideration ot ra~e 
rrowly tailored manner. 

in a.n 
educ:a.t:ional 
or national 

To quality as a legal justitieation fer the use of race or 
national orig·n, diveraity programs must have sound educational 
objective~. institution must be able to support its elai~ 
that diversit serves educational objectives by demonstrating t e 
educational b nefits that diver,ity produces on cam.pus and/o~ 
within the in titution's prQirazns. 

Ch1CJcPoic.t 

6. What are the institution's mi~!ion statement~ and how do 
they rel te to its diversity object1vas? 

7. What are the educ~tional benefit~ of diversity at your 
institut·on? What is the empirical basis for the 
edu=atio al benefit~ the in~titution identities? 

A colleqe's w itten Mission is ~ statement ot core educational 
values that a e protected ~Y acq.demic rreedom J::)rinciples. 
Properly de~isad diversity principles that clearly s~rve an 
institution's i!~ion can be tha basis for affirmative ~ction i 
admi~~ion~ decision~ as reeogni~ed in the B~kke decieion. 

To articulate 
other ex_pert-b 
identif~ing t. 
should be prep 
claimed for it. 

ne educational benefits of diver~ity, ~tudie3 or 
sed information can be helpful.· In addition to 
educational benefits ~f diversity, a school 

red to explain why the educational advantaqes 
diversity proqrams cannot be achieved without t 
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use of race o~ national ~rigin {see following section on Narro 
Tailorinq) . 

A colleqe may pursue its diversity interest consistent with the 
strict scruti y test by usinq ra~e or natiQnal oriqin as one of 
several facto s considered in tne admis!ions process. 

For the ~onsi 
to be lawful 
diversity pro 
addition to r 
include ocher 
extracurrieul 
background, a 
granted to ea 
determined by 
may l::>e accord 
in a multi-fa 
related to ra 
neutral cornpo 

e. Is affi 
educ:atio 
1nst1tut 
include 
factors? 
are rela 
consider 

eration of race and national origin in admissions 
nder a· diversity fationale, an institution's 
ralrl. mu~t include ~iversity characteristics in 
ce or national oriqin. Such characteristics may 
lite experience.s, achievements, talents, interest , 
r activities, economic disadvantages, qeoqraphic 
well as various others. The relative weight 

h factor in making admissions decisions is proper y 
the college or un~versity: race or national origi 
d greater weiqht than other factors, for example, 
tored diversity program, when diversit~ objective 
e or national or1qin remain unrult1lled while rac 
ents of diversity have ~een achieved. 

ative action in admissions used to achieve the 
al ~enefits of diversity? What is the 
on's definition of diversity1 Does diver~1ty 
actors other than race and ethnicity? If 30, wha 

Which admissions crite:ion or groups of criteria 
ed'to the dive~sity qoal? How is each weighted ad 
d in the admissions process? 

l c=n11derat1ona 

College~ may eek diversity in q.dmi,ss.ions to fulfill their 
academic miss on through the "robust exchanqe of ideas" that 
flows from a iverse student body; B~kke, 438 U.S. at 3lZ-3l3, 
Under the decision, which qoverns our interpretation of 
Title VI, ach eving the educational benefits of ca.mpu~ diversit 
1~ a compelli g intereat for purpose5 of the 5triet scrut1ny 
test. Since , the Supreme Court has decided a number cf 
aftinnative a tion cases, none of which has 1nvalidatec Justice 
Powell's opinion in Bakke that the promotion of diversity in th 
hiqher educat on settinq can be a compelling interest. 
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Note that aeejrding to the aoP"9:Q decision, diversity is not 
lawful under ~he Constitution tQ justify the consideration of 
race or natio~al origin. · Hopwo9d applies in Missis~ippi, 
Louisiana, an Texas and 'i~ not legally bindinq in any other 
state. Note lso that Hopwgod upheld the consideration of race 
or national Q iqin by an institution where necessary to remedy 
discrim.1natio ~y that school. 

c. Is 'the U 
na::owly 

overview: If the instituticn support~ its affi~mative action 
program on re edial pu~poses or the attainment of diversity, is 
the use of ra e or national oriqin in admissions narrowly 
tailored to a hieve its purpoaest I 

standard• 

The Departmen of Education will con~ider facto~s e5ta~lished b 
case law in a SQSSinq whether a college's consideration ot race 
or national o iqin meet! the narrow tailorin~ requirement5 of 
Title VI and he Constitution. An overridinq question is whetn r 
the school's se of race is focused as narrowly as possible on 
~he aehieveme t of the ~~hool's compelling interest, e.g., 
remedial or d'versity objectives. 

E'irst, it is 
approaches. 
the use er ra 
adm.is!ions er 
or recruitmen 
considered in 
that alternat 
will not bee 

9. If race 
factor, 
qoale ·in 
and what 

ecessary to deta~ine the efficacy of alternative 
t i5 important that consideration has been qi~en o 
a-neutral alternative approaches (e.q., the use o 
teria that do not include race or national origin, 

proqrams) . Race or national oriqin may ~e 
admisaions decisions only if a college determines 
ve approaches to the use of race have not been or 
!a~tive, · 

Ch1g~point11 

r national origin ·1s considered as a po~itive 
as the institution made efforts to achieve its 
race-neutral ways? It so, what ef~orte were made 

e±e the result~? 

10. If race- eutral mea~ures were not undertaken, why does the 
institut on believe that such Qfforts would ba insufficien 
to enhan e di~ersit~ without the plus-factor credit: 
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ll. Does the ·co~leqe have data to shew whether affirmative 

ae~ion i necessary?. When did tha institution beqin 
1..mplemen 1%lq its a:ff"irmative action prc.g.r5m? Does the 
institut"on have statistics er other evidence to show the 
effect o the proiram on achievement cf diversit~ cbjeetiv s 
cr·remed inq the effects of discrimination, e.q., data 
reqardin minority participation levels before and after 
affirmat've acticn program.' began? 

Each colleqe 
thQse charact 
educational b 
def er to a sc 
proqram that 
diversity, de 
may measure·w 
determininq w 
diversity adm 
positions bas 
remedying dis 
quotas are 1n 
all applicant 
their individ 
one f aetor am 

12. How does 
achieved 
qoals7 
only som 

r university has the academic discretion to defin 
ristics and qualifications that will produce the 
nefit~ of diversity. Under Title VI, OCR will 
ooi's r~a~ona~le choices in defininq diversity .. 
ncludes a broad, ~ulti-factored definition of 
iqned to produce ~rtieulated educational benefits 
ether multi-faetored diversity has been achieved ·n 
ether proqra.ms are narrowly tailored. Lawful 
ssions proqrams, .however, should not set aside 
d on raee or national origin. Unless essential t 
rimination and its e!teets, such set-asi~es or 
onsistant ~ith the legal requirement cf 2akke 'tha 
be able to compete for all vaeancies and have 

al merits considered. Rather, race may ~e used a 
nq many. 

Ch•c:.k~oint 

the college assess whether d~versity has been 
· Does the admi!sions process incorporate numeric l 

y what process were these qoals derived? Do all r 
of the schools or program~ have goals? 

St&Qd,ard1 

The duration f the use of a racial classification should be no 
longer than i nece~~ary to it! purpo~e, and the clas5ir1cation 
should be per odically ree~a.mined to "determine ~hether there is a 
continued nee for its use. Thus, for example, th@ u~e of race 
or national o iqin as among multiple ractors considered in 
admissions sh uld continua only while necessary to overcome the 
a!f ects of past diserimination and achieve a diverse student 
body. Instit tions ~hould periodically assess whether the use f 
race or natio al origin to achieve diver~ity continues to ~e 
necessary or ether the admissions system should be modified 
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based on chan inq circumstances, OCR considers annual reviews 
the best prac ice to support this aspect of Title VI'& narrow 
tailorinq req irem.ents. 

l3. Is the a 
remed.yin 
reviewed 
as15ess w 
oriqin i 
outcomes 

The u:se of th 
the supreme c 
rac:e-consciou 
oeca.use it co 
available. C 
factor amonq 
circ\l!!\stances 

!irmative action prcqrmn (based on diversity or 
the ef!ects of d~serimination) periodically 

and modified? If so, does the periodic review 
ether the form or extent to which race or nationa 

coneiaered !hould ~e ~edified in liqht of the 
of the affirmative action proq:aln? 

StatlJdUdl 

claeaification should be flexible. ior example, 
urt in "Qnited sta~es ~. Paradis§ found that a 

promotion requirement was flexible in operation 
ld be waived if no qualified candidates were 
nsideration of race or national oriqin as one 
everal o~her admissions criteria in some 
may also be evidence of flexibility. 

The burden on those who are not c:onterred the benefit of the 
affirmative a tion program (qenerally, non-minority ~tudentsl 
must be consi ered. Lawful diversit~ proqrams do not include 
separate trac :3, · separate decision-malcinq proc:edures, or 
different adm ssions formulas based en the race or national 
oriqin of app icants. It is important that institutions exerci e 
care to avoid separate procedur~s that are ~asec on ~ace or 
national orig n a~ such procedure! may prevent competition amon 
applicants cf all races and national oriqins. A use of race or 
national orig·n may impose such a severe burden on particular 
individuals t at. it is too intrusive to be considered narrowly 
tailored. Se W~gant y, Ja~~SOij Board of Education, (use ot rac 
in imposing 1 yoffs involves severe disruption to lives of 
identifiable "nd1viduals). 

Ganerally, th 
minority stud 
or national o 
i.s not necess 
admit.ted. has 
or national o 
~tudent:i who 

less severe and more di!tu~e the impact on non­
nt.~, the more likely a .classification based on 
igin will address this !actor satisfactorily. 
ry to show that no student's op~ortunity to be 
een in any way diminished. Rather, the use of 
igin must not, overall, place an undue burden 
re not eligible for that consideration. 
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Narrow Tailor~ng (Continued) 

<:b•¥=o1.nt 

14. Does the 11nstitution periodically assess whether its 
consider~tion ot race or national origin in admissions 
plae1s ·~ undua ~urden on student~ not eli~i~le for that 
con.sider ltion'? 

I 
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tandards are stat~d in the Department's published 
e use of race or national oriqin in the provision 
id, 59 tede;al Be,g1 eter 0756 (1994} (copy include 
out) . Note that the standards !or admissions and 
a~e ~e~erally th~ same. 

In the ........ _.... ............. v. Kitwip decieion1 , the Fourth Circuit, whic 
covers Maryla a, Virginia, weet Virginia, North Carolina and 
South Carolin , ruled that the challenged rae~-tarqeted 
~cholarships t the University of Maryland did not ~eet the 
Supreme Court = ~trict scrutiny standard. The court did no~ ru e 
that all race tarqeted scholarships are impermissible. Rather, 
it held that olleges may establish race targeted scholarships o 
remedy the pr sent effects of prior discrimination, so long as 
such mea!ures are narrowly tailored to aehieve that objective. 
The court fo d, however, that the University had not 
demonstrated he need for remedial action, and that even if sue 
need existed, the University's scholarship p=oqram was not 
narrowly tail rad ~o cure the present effects ot the University ~ 
previous disc imination. The PQcihe:esky decision, which rests n 
the nature an weight of the Univers1ty's factual evidence and 
the extent to which it met the "na~row tailorinq" standard, doe 
not require t e Department to modify it~ policy guidance on 
remedial race tarqeted scholarships. The evidentiary ~tandar~s 
set out in ~h Pgciber~sk~ decision should ~e used in applyinq t e 
Department's uidance in th! states of the Fourth Circuit -­
Maryland, Vir inia, We!t Virqinia,·North Carol1na and South 
Carolina.. 

38 F.3d 147 (4 Cir. 1994), ~.dim.. 115 S. Ct..2001 (1995). 
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The followinq questions are keyed to the tinanc1al aid guidance, 
which should ~e ~onsiderad carefully·in a~ses~inq financial aid 
programs: 

A. 

overview: Is the insti~ution's financial aid proqram guided b¥ a 
written afti ative action plan? How is the institution's 
financial aid procas~ structured? 

2. 

From. wha 
aid fun<; 
source! :

1 

percenta 
I 

Does the 
consider 
exelusiv 
eo, how'? 
based ac: 
each con 
institut 
targeted 

!ources does the· institution o~tain its financia 
? Are the sources pu~lic or p~ivate: Inside 
r outside sources? Federal, state or local? Wha 
e ~f aid is received from each source? 

institution's fin~ncial aid proqrams include the 
tion of race or national origin (as either an 
factcr or as one amonq a number of tactors)? If 
Does the institution fund or adm!nister "race­

ol~rship~"?2 It so, what is the justification fo 
ideration of race or national oriqin? Are the 
on's reasons consistent with the Department's rac -
scholarship policy? 

Note: The !ol,owinq sections refer to the principle~ from the 
Department's olicy that are used most often cy institutions. 

B. 

3 . 

~rincipl 

Sc:hools 
e.g., st 
student! 
tamily i 
''disadva 
include 
is not a 

l: Financial Aid for Ci1advanta~ed Student• 

ay target financial aid ~or disaavantaqed student , 
dent! from low-ine~me families, or aid based on 
beinq in the first generation to attend colleqe 

come. Does the institution's definition of 
taged" used for participation· in the proqram 
ny consideration of race? If not, then the.progr 
racial cla35ification sU:Cject to strict scrutiny. 

"Race-ba.sed .holarships" or "rac:e-target:.ed aid" mean, for the 
purposes of is memorandum., any tinancial aid for which 
eliqibility limited to per5cns of a specific ra~ial or ethni 
background. ach of the question3. in thi:!I !ection on financial 
aia al~o are pplii:able to rinancial' aici pro9'rams ...,.here raca or 
ethnicity are used only as a plus-factor in decidinq awards. 
Thi~ ~ection i~ ~a~ed upon the Department's 1994 race-targeted 
seholarship licy. 
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If yes, e proqra.m 'is subject to strict scrutiny and does 
not tit ithin t~is principle. 

c. P~incipl 3: Financial Aid to atiinedy Pa•t Discrimination 

4. What are he racial or national origin qroups eligible tor· 
race-bas d aid~ What is tne nature of the past 
discrimi at~on aqainst that qroupi .Al:e there eourt, 
leqislat e, or administrative findings of past 
discrimi ation at that in~titutiQni If so, are thare 
eontinui q efteets of past ~iserimination at the 
1nstitut1 n1 I! there have not been toJ:111.al tindinqs of pa~t 
d1scrimi ation, is there a ~tronq ~asis in evidence tc 
believe t at there are cu=rent effects of discrimination? 

D. frincipl 4: Financial Aid tc C~aate Diversity 

5. Is affir ative action in financial aid used for purposes o 
diversit 7 What i5 the in~titution's de~inition of 
d1vers1t ? Ha~ the instit~tion identified the benefits of 
diversit ? 

6. Is .speci l consideration fer minority status U$8d as one 
factor ong ?nany factors to~ scholar.ship awards in scime 
case~1 If ·many !actors are considere~, what are the ether 
factors? How are the factors weiqhted and considered, and 
why'? 

E. Nar:-cw lcring oE Ramad.ial o.r Diversity Proqram.11 

These que~tio s apply to all proqrams that fall under Principles 
3 or 4, remedi l or diversity programs. 

7. can the i s~itution show that the use cif race or national 
or1qin is necessary to achieve its stated purpose? If race 
is U!ed ~ an eliqibility criterion in awarding 
acholars ps, has the institution made ettorts to remedy 
discrirnin tion or enhance ~iversity by u~inq race as a plus 
factor? If race is considered as one factor in awardinq 
5cholarsh ps, has the 1n~titution made efforts to remedy 
discrimin tio~ or enhance diver5ity by also usinq race­
neutral ans? If so, what race-neutral efforts were made 
and what ere the re~ults of those efforts? If race-neutra 
means ha not been tried, doe~ the institution reasonably 
believe t at race-neutral efforts would be insufficient to 
meet its iversity goals withtiut race-based scholarships? 
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a. Is the use ot race-based scholarships in the financial aid 
proce=s eriodically reviewed and modifiad1 What standard 
are used in the review: ~en was the last such re~iaw? 

9. What pro ortion of total financial aid at the institution 
(institu ional, state, loc~l, Fede~al, private) is eannark 
for race- ased scholarships? Does a comparison of the 
amount o race-targeted !inanci~l ·aid provided to students 
to the t tal a.mount of !id providea to student9 without 
ra~ard t race or national or1qin show that the program 
places a undue burden on other stuaents who are not 
eliqible for rac~-tarqeted aid? 

10. Does the institution have ~tati~tics or other evidence to 
show the level of particip~tion of minorities before and 
after programs to .achieve divetsity er to remedy 
discrimi ation were establlshed? If race-~ased scholarshi ~ 
are awar ed, how many does the institution award annuallyr 
Haw many students at the institution, by race and national 
origin, eceive non-race-based financial aid, annually? 

- :i 

F. Principl S! Private Gitto Restricted cy R.ac::e or Nat:icnal 
Origin 

11. Are raci l or other criteria attached by the dcnors to the 
award of any tinancial aid fund5~, If 50, can the 
inatitut on justify the U!e of race under any of the 
principl s of the OCR policy quidance? 

12. I! any r c·e-tar9eted aid r~~e£ved by the college's student· 
provided directly to stud~nts without involvement by the 
institut on? If ~o, under the policy quidance Title VI do s 
not appl • If the collage make5 privately provided =ace­
tarqeted aid part or its operations by qettinq involved in 
the o!fa inq or admini5tration of the aid Ce.~., throuqh 
selectio o! recipients, distribution of funds), can the 
'colleqe justify the use of the aid under a diversity or 
remedial rationale? 
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POSTSECONt>ARY INSTITUTION ASSESSMENT GUIDE 
Ad.missions and Financial Aid Programs 

INTRODUC'l'ION 

This Guide is desiqned to help postsecond that 
have affirmative action programs which c sider race or national 
origin in admissions and financial aid d cisions assess whether 
their programs are consistent with Title VI of the civil Rights 
Act of 1964 and the U.S. Constitution. Institutions interested[! 
in establishing affirmative action pro ams are also encouraged 
to consider this Guide. As used in th s Guide, the term 
•affirmative action" means the use or nsideration of race or 
national origin as a factor in admiss on or financial aid 
programs. Recruitment and outreach p oqrams designed to increase 
the number of minorities in the appl" ant pool are rarely subject 
to strict scrutiny review and are no included in this Assessment 
Guide. Note also that the decision, 
which applies in the states of Texa 1 Mississippi and Louisiana, 
while permitting an institution to onsider race or national @-
origin to remedy the effects of its past discrimination, ,,, ~~ 
prohibits the use of race or national origin in admissions to c..1-\-. 
achieve the goal of a diverse student body. Thus, the discussio 
of diversity issues in this Guide would not apply in those 
states. 

The Self Assessment Guide includes Standards, Checkpoints, and 
Additional Legal Considerations. The Standards are based on 
federal statutes, case law, and policy. (See the list of legal 
and policy resources included with this Guide.) The checkpoints 
are meant to help institutions identify information relevant to 
the applicable legal standards. The Additional Legal 
Consideratiot;t sections offer additional pointers for 
practitioners and campus policy makers. This catalogue of 
questions is a basic approach to fundamental issues regarding the 
use of affirmative action in admissions and financial aid. 
Please note that each Checkpoint in a category will not 
necessarily be relevant to every institution. In many cases, 
additional questions may need to be answered that will be 
specific to an institution's affirmative action plan. 

There is much uncertainty with respect to the law on affirmative 
action at this time. New decisions, by the supreme court or 
lower courts, may significantly impact the standards governing 
the use of affirmative action in educational institutions. 
Institutions working with this Guide are encouraged to contact 
The Off ice of Civil Rights c•ocR") at the Department of Education 
for help. The last page of the Guide lists OCR offices and staff 
available to assist you. 
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I. Genera1 Standards 

Classifications based on race or national origin for the purpose 
of affirmative action are permitted under Title VI to the same 
extent as under the Constitution. Under Title VI and the 
constitution, decisions with race or national origin as a factor 
are "suspect" and are subject to strict scrutiny. To satisfy 
·strict scrutiny a school's use of race or national oriqin must be 
based on a compelling governmental interest and must be narrowly 
tailored to meet that interest. (Narrow tailoring is discussed 
later in the Guide.) 

The supreme Court has upheld remedying the effects of 
discrimination as a compellin9 governmental interest for the 
consideration of race or national origin. In the Bakke decision, 
Justice Powell's controlling opinion found achievinq the 
educational benefits of campus diversity to be a compelling 
interest. 

II. Student Admissions 

A. Baseline Xnformation 

StandArds 

Legal issues may arise when a college or university considers 
race, color or national origin in decisions involving educational 
programs, such as financial aid or admissions. A thorough 
understanding o! the ad.missions criteria and process is 
essential. The questions below cover baseline information for 
assessing college and university ad.missions. 

Cheelq)oints 

Overview: If the institution has decided to consider race and 
ethnic origin as factors in its admissions process, is the 
admissions process guided by a written affirmative action plan? 
How are admissions structured? 

1. What standards guide admissions decisions and how does the 
admissions process work? How and at what point in the 
admissions process is each admissions criteria~ weighted and 
considered? Is each admissions criterion educationally 
justifiable and closely related to the institution's 
mission? How and at what points are race or national origin 
considered and weighted in admissions? How and at what 
point(s) are minority students being admitted? 
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Additional Legal considerations 

To ensure internal consistency, it is recommended that schools 
that have decided to consider race as a factor in admissions 
develop a written affirmative action plan. 

B. ls Affirmative Action Supported by compellinq Interests? 

Standards 

As discussed above, under the Constitution and Title VI of 
the Civil Rights Act of 1964 it is permissible i~ appropriate 
circumstances for colleges and universities to consider race in 
making admissions decisions. They may do so to promote diversity 
of their student body, consistent with Justice Powell 1 s landmark 
opinion in Bakke. They may also do so to remedy the continued 
effects of discrimination by the institution itself or within the 
state or local educational system as a whole. As noted, however, 
in Texas, Mississippi and Louisiana, the Hopwood decision limits 
the justification for affirmative action to remedying the 
school's own discrimination. 

Checkpoint 

2. If the institution's student admissions process includes 
consideration of applicants• race or national origin, what 
is the educational and legal justification(e.g., to remedy 
the effects of discrimination or to obtain the educational 
benefits of a diverse student body)? 

Additional Legal considerations 

Caveat: In Bakke, Justice Powell rejected the following interes~s as 
insufficient on their face to justify the con~ide~ation of race by the 
UC-Davis medical school: reducing the deficit of disfavored minorities 
in medical schools and the medical profession, and countering the 
ettects of societal discrimination. Justice Powell also rejected UC­
Davis' argument that its affirmative action policy was necessary to 
increase the number of doctors who p~actice in medically underserved 
communi~ies. 



4 

1. Remedial Purposes 

standards 

The Title VI regulations require a recipient of federal funds 
that has discriminated in violation of Title VI or its· 
regulations to take remedial action to overcome the effects of 
the past discrimination. A colleqe that has been found to have 
discriminated by a court or an administrative agency like the 
U.S. Department of Education, Office for Civil Riqhts, must take 
steps to remedy that discrimination •. A findinq could also be 
made by a State or local leqislative body, as long as the body 
finding discrimination had a strong basis in evidence identifying 
discrimination within its jurisdiction for which remedial action 
is required. 

In addition, colleges are permitted to take remedial action 
without having to wait for a formal finding by a court, 
administrative agency, or legislative body. Even absent such 
formal findings, a college may take race-conscious remedial 
action if it has a strong basis in evidence for concluding that 
the affirmative action is necessary to remedy the effects of its 
past discrimination and is narrowly tailored to remedy that 
discrimination. In justifyinq remedial affirmative action based 
on the current effects of past discrimination, schools should be 
prepared to articulate how current conditions that limit 
educational opportunities by race or national origin are related 
to past discrimination for which the school shares 
responsibility. 

Checkpoints 

3. Is the institution the subject of a court dese9re9ation 
order or a legislative or administrative finding of unlawful 
discrimination? 

4. Separate from any past findings or court orders, is there 
past discrimination affecting admissions at that 
institution? Has the institution determined whether the 
effects of past discrimination continue? If there have not 
been findings of past discrimination, is there a strong 
basis in evidence to believe that there may be ~ current 
violat~on or ~continuing effects of past discrimination? 

5. Is there under-representation at the school of qualified 
students from particular races or national oriqins? 

·Identify the racial and ethnic composition (%African­
.American, Hispanic, Asian-American, American Indian, white) 
of the following qroups: a) the institution's student body; 
b) the institution's qualified applicants; and, c) the pool 
of qualified potential applicants from which the institution 
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draws its students, ~or example, students meeting the 
school's admission requirements living in the areas served 
by the institution 

Additional Leqal Considerations 

The Supreme Court has de&aibed the •strong basis in evidence• standard as approaching the evidence 
needed to show a prima facie case of discrimination under the constitution or civil rights statutes. In order 
to satisfy the "strong basis in evidence" standard, a c;ollege may, If applicable, rely on evidence of past 
discrimination such as documentation of t;pecific ilstances of intentional discrimination for which the 
institution is responsble. Evidence of a significant chparity between the percentage of minority &bJdents in 
a college's student body and the percentage of qua6fied minorities In the relevant pool of appUcants also 
supports an inference of cf&SCrimlnation. In addition to the qualified appUcant pool, the racial/ethnic 
composltlon of the pool of college-bound high school graduate& who would be qualified for admission to 
the Institution may also be used to detennine whether admission practices have resulted in a significant 
under-representation of qualified students from particular races or national origins. Colleges should 
assess the composition of the pool of'qualified potential applicants based on the number of students by 
race and national origin in the areas from which appUcations may be drawn who may meet the school's 
admissions standards. Such an approach is analogous to employment discrimination cases where courts 
have accepted statistical evidence to infer patterns or practices of intentional discrimination against 
minority job applicants. College& can strengthen the predicate for remedial affirmative action by 
supplementing statistical evidence that qualified students are substantially under-represented in the 
student body with instances of discrimination on the basis of race or national origin against Individuals. 

Caveat Evidence of societal discrimination or other factors that are beyond the school's control that may 
deter participation of minority students would not likely be accepted by courts as a basis for remedial 
affirmative action. 

Note: Although it rejected diversity as a basis for affirmative action, the Hopwood decision (covering 
Texas, Louisiana, and Mississippi) permits the use of race or national origin to remedy the effects of 
discrimination by that school. 
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2. Diversity Purposes 

8tandar4s 

Achievement of core educational objectives stated in an 
institution's mission may constitute a compelling educational 
interest that justifies the consideration of race or national 
origin in a narrowly tailored manner. 

To qualify as a legal justification for the use of race or 
national origin, diversity programs must have sound educational 
objectives. An institution ~ust be able to support its claim 
that diversity serves educational objectives by demonstrating the 
educational benefits that diversity produces on campus and/or 
within the institution's programs. 

Checkpoint 

6. What are the institution's mission statements and how do 
they relate to its diversity objectives? 

7. What are the educational benefits of diversity at your 
institution? What is the empirical basis for the 
educational benefits the institution identifies? 

Additional Lega1 Considerations 

A coUege's written mission Is a statement of core educational value& that are protected by academic 
freedom principles. Proper1y devised diversity principles that clearly serve an institution's mission can be 
the basis for aftimlative action In admissions decisions as recognized In the Bakke deciGion. 

To articulate the educational benefits of diversity, studies or other expert-based information can be helpful. 
In addition ta identifying the educational benefits of diversity, a school should be prepared to explain why 
the educational advantages claimed for its diversity programs camot be achieved without the use of race 
or national origin (see following section on Narrow Tailoring). 
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Diversity Purposes (continued) 

Standards 

A college may pursue its diversity interest consistent with the 
strict scrutiny test by using race or national origin as one of 
several factors considered in the admissions proce.ss. 

For the consideration of race and national origin in admissions 
to be lawful under a diversity rationale, an institution's 
diversity program must include diversity characteristics in 
addition to race or national origin. Such characteristics may 
include other life experiences, achievements, talents, interests, 
extracurricular activities, economic disadvantages, geographic 
background, as well as various others. The relative weight 
granted to each factor in making admissions decisions is properly 
determined by the college or university: race or national origin 
may be accorded greater weight than other factors, for example, 
in a multi-factored diversity program, when diversity objectives 
related to race or national origin remain unfulfilled while race 
neutral components of diversity have been achieved. 

t;heckpoints 

a. Is affirmative action in admissions used to achieve the 
educational benefits of diversity? What is the 
institution's definition of diversity? Does diversity 
include factors other than race and ethnicity? If so, what 
factors? Which ad.missions criterion or groups of criteria 
are related to the diversity goal? How is each weighted and 
considered in the admissions process? 

Additional Leqal Considerations 

Colleges may seek diversity in admissions to fUltill their academic mission through the "robust 
exchange of ideas• that flows from a diverse student body. Bakke, 438 U.S. at 312-313. Under the 
Bakke decision, which governs our Interpretation of Title V1, achieving the educational benefits of 
campus diversity is a compelling interest for purposes of the strict scrutiny test. Since Bakke, the 
Supreme Court has decided a number of affirmative action cases, none of which has invalidated 
Justice Powell's opinion in Bakke that the promotion of diversity in the higher education setting can be 
a compelling interest. 

Note that according to the Hopwood decision. diversity is not lawful under the Constitution to justify 
the consideration of race or national origin. Hopwood applies In Mississippi, Louisiana, and Texas and 
is not legally binding In any other state. Note also that Hopwood upheld the consideration of race or 
national origin by an institution where necessary to remedy discrimination by that school. 
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c. Is the use of race in reme4ial or diversity programs 
narrowly tailored? 

overview: rf the institution supports. its affirmative action 
program on remedial purposes or the attainment of diversity, is 
the use of race or national origin in admissions narrowly 
tailored to achieve its purposes? 

Standards 

The Department of Education will consider factors established by 
case law in assessinq whether a college's consideration of race 
or national origin meets the narrow tailoring requirements of 
Title VI and the Constitution. An overriding question is whether 
the school's use of race is focused as narrowly as possible on 
the achievement of the school's compellinq interest, e.g., 
remedial or diversity objectives. 

First, it is necessary to deter~ine the efficacy of alternative 
approaches. It is important that consideration has been given to 
the use of race-neutral alternative approaches (e.g., the use of 
admissions criteria that do not include race or national origin, 
or recruitment pro9rams). Race or national oriqin may be 
considered in admissions decisions only if a college determines 
that alternative approaches to the ~se of race have not been or 
will not be effective. 

Cbectpoints 

9. If race or national origin is considered as a positive 
factor, has the institution made efforts to achieve its 
goals in race-neutral ways? If so, what efforts were made 
and what were the results? 

10. If race-neutral measures were not undertaken, why does the 
institution believe that such efforts would be insufficient 
to enhance diversity without the plus-factor credit? 

11. Does the college have data to show whether affirmative 
action is necessary? When did the institution beqin 
implementing its affirmative action program? Does the 
institution have statistics or other evidence to show the 
effect of the program on achievement of diversity objectives 
or remedying the effects of discrimination, e.g., data 
regarding minority participation levels before and after 
affirmative action programs began? 

-------------- ------
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standards 

Each college or university has the academic discretion to define 
those characteristics and qualifications that will produce the 
educational benefits of diversity. Under Title VI, OCR will 
defer to a school's reasonable choices in defining diversity. A 
program that includes a broad, multi-factored definition of 
diversity, desiqned to produce articulated educational benefits 
may measure whether multi-factored diversity has been achieved in 
determining whether programs are narrowly tailored. Lawful 
diversity admissions programs, however, should not set aside 
positions based on race or national origin. Unless essential to 
remedying discrimination and its effects, such.set-asides or 
quotas are inconsistent with the legal requirement of Bak.ke that 
all applicants be able to compete for all vacancies and have 
their individual merits considered. Rather, race may be used as 
one factor among many. 

Checkpoints 

i2. How does the college assess whether diversity has been 
achieved? Does the admissions process incorporate numerical 
goals? By what process were these goals derived? Do all or 
only some of the schools or programs have goals? 

Standards 

The duration of the use of a racial classification should be no 
.longer than is necessary to its purpose, and the classification 
should be periodically reexamined to determine whether there is a 
continued need for its use. Thus, for example, the use of race 
or national origin as among multiple factors considered in 
admissions should continue only while necessary to overcome the 
effects of past discrimination and achieve a diverse student 
body. Institutions should periodically assess whether the use of 
race or national origin to achieve diversity continues to be 
necessary or whet~er the admissions system should be modified 
based on changing circumstances. OCR considers annual reviews 
the best practice to support this aspect of Title VI's narrow 
tailoring requirements. 

Checkpoint 

13. Is the affirmative action program (based on diversity or 
rem~dying the effects of discrimination) periodically 
reviewed and modified? If so, does the periodic review 
assess whether the form or extent to which race or national 
origin is considered should be modified in light of the 
outcomes of the affirmative action program? 
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standards 

The use or the classification should be .flexible. For example, 
the Supreme Court in United· States y. Paradise found that a 
race-conscious promotion requirement was flexible in operation 
because it could be waived if no qualified candidates were 
available. Consideration of race or national oriqin as one 
factor among several other admissions criteria in some 
circumstances may also be evidence of flexibility~ 

The burden on those who are not conferred the benefit of the 
affirmative action program (generally, non-minority students) 
must be considered. Lawful diversity programs do not include 
separate tracks, separate decision-making procedures, or 
different admissions formulas based on the race or national 
origin of applicants. It is important that institutions exercise 
care to avoid separate procedures that are based on race or 
national origin as. such procedures may prevent competition among 
applicants of all races and national origins. A use of race or 
national origin may impose such a severe burden on particular 
individuals that it is too intrusive to be considered narrowly 
tailored. See Wygant y. Jackson Board of Education,(use of race 
in imposing layoffs involves severe disruption to lives of 
identifiable individuals). 

Generally, the less severe and more diffuse the impact on non­
minority students, the more likely a classification based on race 
or national origin will address this factor satisfactorily. It 
is not necessary to show that no student's opportunity to be 
admitted has been in any way diminished. Rather, the use of race 
or national origin must not, overall, place an undue burden on 
students who are not eligible for that consideration. 

Checkpoint 

14. Does the institution periodically assess whether its 
consideration of race or national origin in admissions 
places an undue burden on students not eligible for that 
consideration? 
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Additional ~•gal considerations 

Justice Powell's opinion in Bakke indicated that.race or 
national origin could be used in making admissions decisions to 
further the compelling interest of a diverse student body even 
thouqh the effect miqht be to deny admission to some students 
who did not receive a competitive •plus• based on race or 
ethnicity. In cases since Hakk§, the Supreme Court has 
provided additional·guidance on the factors to be considered in 
determining whether affirmative action based on race or 
national oriqin is narrowly tailored to its purpose. See, for 
example, United States y, Paradise, 480 u.s. 149 (1987); Hygant 
y. Jackson Board of Education, 476 u.s. 267 (1986); Adarand 
constructors. Inc. v. Pena, 515 u.s. 200 (1995) (and cases 
discussed in the decision). 

An institution may rely on evidence of its own prior 
unsuccessful race-neutral efforts to achieve diversity, 
projections of the effects of race-neutral options, expert­
based conclusions, the experience of other institutions in 
similar circumstances, or other professionally-supported 
information in determining whether the school's diversity 
objectives can be achieved without any consideration of race or 
national origin in admissions. 
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III. Financial Aid 

Sj:.andlU'.:4.S. 

The relevant standards are stated in the Department's published 
guidance on the use of race or national oriqin in the provision 
of financial aid, 59 Federal Regjeter 8756 (1994) (copy included 
with this Guide). Note that the standards for admissions and 
financial aid are generally the same. 

Additional Leqal considerations 

In the Podberesky v. Rirwin decision, the Fourth Circuit, 
which covers Maryland, Virginia, West Virginia, North 
Carolina and South Carolina, ruled that the challenged 
race-tar9eted scholarships at the University of Maryland 
did not meet the Supreme Court's strict scrutiny standard. 
The court did not rule that all race-targeted scholarships 
are impermissible. Rather, it held that colleges may 
establish race targeted scholarships to remedy the present 
effects of prior.discrimination, so long as such measures 
are narrowly tailored to achieve that objective. The 
court found, however, that the University had not 
demonstrated the need for remedial action, and that even 
if such need existed, the University's scholarship program 
was not narrowly tailored to cure the present eff.eots of 
the University's previous discrimination. The Podberesky 
decision, which rests on the nature and weight of the 
University's factual evidence and the extent to which it 
met the Mnarrow tailoring~ standard, does ~ot require the 
Department to modify its policy guidance on remedial race­
targeted scholarships. The evidentiary standards set out 
in the Podberesky decision should be used in applying the 
Department's guidance in the states of the Fourth Circuit 
-- Maryland, Virginia, West Virginia, North Carolina and 
South Carolina. 

The following questions are keyed to the financial aid guidance, 
which should be considered carefully in assessing financial aid 
programs: 

checlcpojnts 

A. General 

Overview: Is the institution's financial aid program quided by a 
written affirmative action plan? How is the institution's 
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financial aid process structured? 

1. From what sources does the institution obtain its financial 
aid·funds? Are the sources public or private? Inside 
sources or outside sources? Federal, state or local? What 
percentage of aid is received from each source? 

2. Does the institution's financial aid programs include the 
consideration of race or national origin (as either an 
exclusive factor or as one among a number of factors)? It 
so, how? Does the institution fund or administer "race­
based scholarships"'?1 lf so, what is the justification for 
each consideration of race or national origin? Are the J 
institution's reasons consistent with the Department's race­
targeted scholarship policy? 

Note: The following sections refer to the principles from the 
Department's policy that are used most often by institutions. 

B. Principle 1: Pinancial Aid for Disadvantaged students 

3. Schools may target financial aid for disadvantaged students, 
e.q., students from low-income families, or aid based on 
students' being in the first generation to attend college or 
family income. Does the institution's definition of 
"disadvantaged" used for participation in the program 
include any consideration of race? If not, then the program 
is not a racial classification subject to strict scrutiny. 
If yes, the program is subject to strict scrutiny and does 
not fit within this principle. 

c. Principle 3: Financial Aid to Remedy Past Discrimination 

4. What are the racial or national origin groups eligible for 
race-based aid? What is the nature of the past 
discrimination against that group? Are there court, 
legislative, or administrative findings of past 
discrimination at that institution? If so, are there 
continuing effects of past discrimination at the 
institution? If there have not been formal findings of past 
discrimination, is there a stronq basis in evidence to 
believe that there are current effects of discrimination? 

"Race-based scholarships" or "race-targeted aid" mean, for the 
purposes of this memorandum, any financial aid for which 
eligibility is limited to parsons of a specific racial or ethnic 
background. Each of the questions in this section on financial 
aid also are applicable to financial aid programs where race or 
ethnicity are used only as a plus-factor in deciding awards. 
This section is based upon the Department's 1994 race-targeted 
scholarship policy. 
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o. Principia 4: Pinancial Aid to create Diversity 

s. Is affirmative action in financial aid used for purposes of 
diversity? What is the institution's definition of 
di~ersity? Has the institution identified the benefits of 
diver.sity? 

6. Is special consideration for minority status used as one 
factor among many factors for scholarship awards in some 
cases? If many factors are-considered. what are the other 
factors? How are the factors weighted and considered, and 
why? 

E. Narrow Tailorinq or Remediai or Diversity Proqrams 

These questions apply to all programs that fall under Principles 
3 or 4, remedial or diversity programs. 

7. can the institution show that the use of race or national 
origin is necessary to achieve its stated purpose? If race 
is used a~ an eligibility criterion in awarding 
scholarships, has the institution made efforts to remedy 
discrimination or enhance diversity by using race as a plus 
factor? If race is considered as one factor in awarding 
scholarships, has the institution made efforts to remedy 
discrimination or enhance diversity by also using race­
neutral means? If so, what race-neutral efforts were made 
and what were the results of those efforts? If race-neutral 
means have not been tried, does the institution reasonably 
believe that race-neutral efforts would be insufficient to 
meet its diversity goals without race-based scholarships? 

8. Is the use of race-based scholarships in the financial aid 
process periodically reviewed and modified? What standards 
are used in the review? When was the last such review? 

9. What proportion of total financial aid at the institution 
(institutional, state, local, Federal, private) is earmarked 
for race-based scholarships? Does a comparison of the 
amount of race-targeted financial aid provided to students 
to the total amount of aid provided to students.-without 
regard to race or national origin show that the program 
places an undue burden on other students who are not 
eligible for race-targeted aid? 

10. Does the institution have statistics or other evidence to 
show the level of participation of minorities before and 
after proqrams to achieve diversity or to remedy 
discrimination were established? If race-based scholarships 
are awarded, how many does the institution award annually? 
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How many students at the institution, by race and national 
origin, receive non-race-based financial aid, annually? 

.F. Principles~ Private Gifts Restricted by Race or National 
origin 

11. Are racial or other criteria attached by the donors to the 
award of any financial aid funds?, If so, can the 
institution justify the use of race under any of the 
principles of the OCR policy guidance? 

12. Is any race-tarqeted aid received by the college's students 
provided directly to students without involvement by the 
institution? If so, under the policy guidance Title VI does 
not apply. If the college makes privately provided race­
targeted aid part of its operations by getting involved in 
the offering or administration of the aid (e.g., through 
selection of recipients, distributiQn of funds), can the 
colleqe justify the use of the aid under a diversity or 
remedial rationale? 
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Record Type: Record 

To: William R. Kincaid 

cc: 
Subject: Follow up on affirmative action guide and ACE conf 

Bill, 
In follow up to our conversation, John Fry of our Chicago office will 
fax to your 2878 number the latest version of this document that 
incorporates all of DoJ comments, including OLC. Should be to you in 
under an hour. 

Also, to recap, the day-long workshop ED and DoJ conducted at the ACE 
conference was very well received. The underlying effort--to educate 
regarding current legal standards and provide practical guidance in 
how to ensure that affirmative action programs meet the rigorous legal 
requirements--generated alot of positive response, with many requests 
from colleges and universities to conduct similar regional seminars 
and broadly disseminate the message. Many requested paper to 
accompany the discussion. 

Thanks. 

Art 



November 3, 1997 

NOTE TO ELENA KAGAN, MIKE COHEN, AND DAWN CHIRWA--

Attached is a revised draft of the Self-Assessment Guide (now called a "Handout") on Affirmative 
Action programs that the Department of Education and the Justice Department put together and 
that we reviewed leading up to the ACE conference recently. Education would still very much 
like to get this out to the field, in draft and for comment. Could everyone please try to review this 
with an eye towards whether, and under what conditions, the Department could release this at 
some point over the next few weeks? 

Thanks. 

-- Bill K. 
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NOTE TO BU,L JONCAID 

Re: Department of Education/Department of Justice Self Assessment Guide 

Art Coleman asked me to fax you the last version of the draft Self Assessment Guide. This drfft 

includes all of the Iµstice Department edits. FYI, before using the document, we would mark 

each page as ''Drat\, For Discussion Purposes" and do some cosmetic word processing like 

displaying the "Additional Legal Consideration" ~ections in text boxes. 

Call me at 312 886· 8360 if you need more information. 

Thanks. 

CJ:F7 
DOE/Office for Civll Rights 
October 30, 1997 

cc: Art Coleman 
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IN'l'ROOUC'l'ION 

This Handout is designed to help postsecondary institutions th•t 
have affirma~ive action proqrams which consider race or nation~l 
oriqin in a~issions and financial aid decisions assess whethe+ 
their proqranr-s are consistent with Title VI of the Civil Riqht' 
Act of 1964 ~nd the U.S. Constitution. Institutions intereste 
in establish'ng affirmative action programs are also encourage 
to consider his Handout. As used in this Handout, the term 
"affirmative action" means the use or consideration of race or 
national ori in as a factor in admission or financial aid 
programs. R cruitment and outreach programs designed to incre se 
the number o minorities in the applicant pool raise distinct 
questions an are not included in this Assessment Handout. No e 
also that th Hopwood y. State of Texas decision, which applie 
in the state of Texas, Mississippi and Louisiana, while . 
permittinq a institution to consider race or national origin ~o 
remedy the e fects of its past discrimination, prohibits the u e 
of race or na ional origin in admissions to achieve the goal o a 
diverse stude t body or to remedy discrimination by other 
components of the State's educational institutions. Thus, the J 

discussion of diversity issues in this Handout would not apply in 
those states. 

The Self Asse sment Handout includes Standards, Checkpoints, a d 
Additional Le al Considerations. The Standards are based on 
federal statu es, case law, and policy. (See the list of lega1 
and policy re ources included with this Handout.) The 
Checkpoints a e meant to help institutions identify information 
relevant to t e applicable leqal standards. The Additional Leg l 
Consideration sections offer additional principles and backgrou d 
for practitio ers and campus policy makers. This catalogue of 
questions is basic approach to fundamental issues regarding t e 
use of affirm tive action in admissions and financial aid. 
Please note t at each Checkpoint in a category will not 
necessarily b relevant to every institution. In many cases, 
additional qu stions may need to be answered that will be 
specific to a institution's affirmative action plan. . I 

There is much uncertainty with respect to the law on affirmativt 
action at thi time. New decisions, by the Supreme Court or ! 

lower courts, may significantly impact the standards governing I 
the use of af irmative action in educational institutions. : 
Institutions orking with this Handout are encouraged to contact 
The Office of Civil Riqhts· ("OCR")· at the Department of Educatifn 
for help. Th last page of the Handout lists OCR offices and I 
staff availab e to assist you. · 
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I. G&n•:a1 Standard• 

Classif icati~ns based on race or national origin for the purpo e 
of affirmative action are permitted under Title VI to the same 
extent as un4er the Constitution. Under Title VI and the 
Constitution~ decisions with race or national origin as a fact r 
are "suspect'! and are subject to strict scrutiny. To satisfy 
strict scrut~ny a schQol's use of race or national origin must be 
based on a c mpellinq qovernmental interest and must be narrow y 
tailored to eet that interest. (Narrow tailoring is discusse 
later in the 1Handout.) !I 

The Supreme ourt has 1held that remedyinq the effects of , 
discriminati n can be a compelling qovernmental interest that i 
might justif the consideration of race or national origin. 1$ 
the Bakke de ision, Justice Powell's controlling opinion found 1 

achieving th educational benefits of campus diversity to be a 
compelling i terest. 

i II. Student Adm,i11ions 
i 

A. Baseline Considerations 

Leqal issues ~ay arise when a college or university considers 
race, color 9r national origin in decisions involving educatio~al 
programs, suqh as financial aid or admissions. A thorough 
understandin~ of the admissions criteria and process is 
essential. ~he questions below cover baseline information for 
assessing colJleqe and university admissions. 

i 
Checkpoints 

Overview: I~ the institution has decided to consider race and ; 
ethnic oriqi~ as factors in its admissions process, is the 
admissions prpcess guided by a written affirmative action plan? 
How are admis~ions structured? 

1. What stapdards quide admissions decisions and how does the 
admissiops process work? How and at what point in the 
admissio~s process is each admissions criterion weighted ~nd 
considerf' d? Is each admissions criterion educationally ' 
justifia le and closely related to the institution's 
mission? How and at what points are race or national orig;in 
consider d and weiqhted in ad.missions? How and at what 1 

point(s) are minority students being admitted? 
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B. Ia Affirrjlativa Action Supported by Compelling Interests? 

St.andard1 

' 
ssed above, under the Constitution and Title VI ot 

the 
circumstance 
making admis 
of their stu 
opinion in 
effects of d 
state or loc 
in Texas, Mi 
the justific 
school's own 

hts Act of 1964 it is permissible in appropriate 
for colleges and universities to corisider race in 

ions decisions. They may do so to promote divers+ty 
ent body, consistent with Justice Powell's landmatk 

They may also do so to remedy the continued. 
scrimination by the institution itself or within lhe 
l educational system as a whole. As noted, howev.r, 
sissippi ·and Louisiana, the Hopwood decision limi~s 
tion for .affirmative action to remedying the 
discrimination. 

Chegkpoint 

2. If the ·nstitution's student admissions process includes 
conside ation of applicants' race or national origin, wha~ 
is the ducational and leqal justification (e.g., to reme y 
the effects of discrimination or to obtain the educationa 
benefits of a diverse student body)? , 

Additional 

caveat: In Ba 
as insuf f icie 
race by the U 
disfavored mi 
profession, a 
discrirninatio 
that its affi 
number of doc 
communities. 

al Considerations 
I 

ke, Justice Powell rejected the following interes1ts 
t on their face to justify the consideration of I 
-Davis medical school: reducing the deficit of 
orities in medical schools and the medical 
d counterinq the etf ects of societal I 
. Justice Powell also rejected UC-Davis' arqumen~ 
mative action policy was necessary to increase th~ 
ors who practice in medically underserved I 

I 

I 

1. Remedial urposes 

Standard1 

The Title VI equlations .require a recipient of federal funds 
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that has dis riminated in violation of Title VI or its 
regulations o take remedial action to overcome the effects of 
the past dis rimination. A colleqe that has been found to hav 
discriminate by a court or an administrative agency like the 
U.S. Departm nt of Education, Office for Civil Riqhts, must ta e 
steps to rem dy that discrimination. A findinq could also be 
made by a st te or local leqislative body, as long as the body 
f indinq disc imination had a stronq basis in evidence identify ng 
discriminati n within its jurisdiction for which remedial acti n 
is required. 

In addition, 
without havi 
administrati 
formal f indi 
action if it 
the aff irmat 
past discrim 
discriminati 
on the curre 
prepared to 
educational 
to past disc 
responsibili 

colleges are permitted to take remedial action 
9 to wait for a formal finding by a court, 
e aqency, or legislative body. Even absent such 
gs, a college may take race-conscious remedial 
has a strcnq basis in evidence for concluding tha 
ve action is necessary to remedy the effects of i s 
nation and is narrowly tailored to remedy that 
n. In justifyinq remedial affirmative action bas d 
t effects of past discrimination, schools should e 
rticulate how current conditions that limit 
pportunities by race or national origin are relat d 
imination for which the school shares 
y. 

Checkpoints 

3. Is the 'nstitution the subject of a court desegregation 
order o a legislative or administrative finding of unlaw ul 
discrim nation'? 

4. Separat 
past di 
institu 
effects 
been f i 
basis i 
viola tic 

from any past findings or court orders, is there 
crimination affectinq admissions at that 
ion'? Has the institution determined whether the 
of past discrimination continue? If there have n t 
dings of past discrimination, is there a strong 
evidence to believe that there may be a current 
er the continuing effects of past discriminatio ? 

5. Is there under-representation at the school of qualified 
students from particular races or national origins? 
Identif the racial and ethnic composition (%African-
Am.erican, Hispanic, Asian-American, American Indian, whit 
of the f llowinq qroups: a) the institution's student bo 
b) the i stitution's qualified applicants; and, c) the po 1 
of quali ied potential applicants from which the institution 
draws it students, for example, students meeting the 
school's admission requirements livinq in the areas serve 
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by the nstitution. 

Additional L gai Consideration• 

Caveat: In olol'olAa.I&~' Justice Powell rejected the following 
interests as insufficient on their face to justify the i 
consideratio of race by the UC-Davis medical school: reducin~ 
the deficit f disfavored minorities in medical schools and th' 
medical prof ssion, and countering the effects of societal 
discriminati n. Justice Powell also rejected UC-Davis' argume t 
that its aff rmative action policy was necessary to increase t e 
number of do tors who practice in medically underserved 
communities. 

ourt has described the "strong basis in evidence" 
pproachinq the evidence needed to show a prima fa 
imination under the constitution or civil rights 

ruo 

The Supreme 
standard as 
case of disc 
statutes. I 
standard, a 
discriminati 
intentional 
responsible. 
percentage o 
the percentaq 
applicants al 
addition to t 
composition o 
who would be 
be used to de 
a significant 
particular ra 
composition o 
on the number 

order to satisfy the "stronq basis in evidence" 
ollege may, if applicable, rely on evidence of p st 

areas from wh 
school's admi 
employment di 
statistical e 
intentional d 
Colleges can 
action by sup 
students are 
with instance 
origin aqains 

such as documentation of specific instances of 
iscrimination for which the institution is 
Evidence of a siqnificant disparity between the 
minority students in a college's student body an 

of qualified minorities in the re1evant pool of 
o supports an inference of discrimination. In 
e qualified applicant pool, the racial/ethnic 
the pool of college-bound hiqh school graduates 

ualified for admission to the institution may als 
ermine whether admission practices-have resulted in 
under-representation of qualified students from 
es or national origins. Colleges should assess t e 
the pool of qualified potential applicants based 

of students by race and national origin in the 
ch applications may be drawn who may meet the 
sions standards. such an approach is analogous tp 
crimination cases where courts have accepted 
idence to infer patterns or practices of 
scrimination against minority job applicants. 
trenqthen the predicate for remedial affirmative 
lementinq statistical evidence that qualified 
ubstantially under-represented in the student bod 
of discrimination on the basis of race or nation l 
individuals. 

caveat: Evid nee of societal discrimination or other factors t 
that are beyo d the school's control that may deter participati n 
of minority s udents would not likely be accepted by courts as 

I 
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I 
basis for re edial affirmative action. 

Note: Althou h it rejected diversity as a basis for affirmativ\ 
action, the decision (coverinq Texas, Louisiana, and i 
Mississippi). permits the use of race or national origin to 
remedy the e fects o! discrimination by that school. 

2. Divaraity Purposes 

Achievement 
institution' 
interest tha 
origin in a 

To qualify a 
national ori 
objectives. 
that diversi 
educational 
within the i 

standard• 

f core educational objectives stated in an 
mission may constitute a compelling educational 
justifies the consideration of race or national 

arrowly tailored manner. 

a leqal justification for the use of race or 
in, diversity programs must have sound educationa 
An institution must be able to support its claim 
y serves educational objectives by demonstrating 
enefits that diversity produces on campus and/or 
stitution's programs. 

Cbagkpoint 

6. What are the institution's mission statements and how do 
they rel te to its diversity objectives? 

7. What are the educational benefits of diversity at your 
institut'on? What is the empirical basis for the 
educatio al benefits the institution identifies? 

al Considerations 

A college's w itten mission is a statement of core educational 
values that a e protected by academic freedom principles. 
Properly devi ed diversity principles that clearly serve an 
institution's mission can be the basis for affirmative action i 
admissions de isions as recoqnized in the Bakkit decision. 

he 

To articulate the educational benefits of diversity, studies or 
other expert- ased information can be helpful. In addition to 
identifying t e educational benefits of diversity, a school 
should be pre ared to explain why the educational advantages 
claimed for i s diversity programs cannot be achieved without t e 
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use of race or national origin (see following section on Narro 
! Tailoring) . 

St.nda;fiis 

A college ma pursue its diversity interest consistent with th 
strict scrut ny test by usinq race or national origin as one o 
several fact rs considered in the admissions process. 

deration of race and national origin in admission 
under a diversity rationale, an institution's 
gram must include diversity characteristics in 
ace or national oriqin. such characteristics may 

POB 

For the cons 
to be lawful 
diversity pr 
addition to 
include othe 
extracurricu 
backqround, 
qranted to e 
determined b 
may be accor 
in a multi-f 
related to r 
neutral comp 

life experiences, achievements, talents, interes s, 
ar activities, economic disadvantages, geographic 

8 . Is affi 
educati 
institu 
include 
factors 
are rel 
con side 

Additional L 

s well as various others. The relative weight 
ch factor in makinq admissions decisions is prope ly 
the college or university: race or national orig n 

ed greater weight than other factors, for example 
ctored diversity program, when diversity objectiv s 
ce or national oriqin remain unfulfilled while ra e 
nents of diversity have been achieved. 

Checkpoint1 

mative action in admissions used to achieve the 
nal benefits of diversity? What is the 
ion's definition of diversity? Does diversity 
factors other than race and ethnicity? If so, wh t 

Which admissions criterion or qroups of criteri 
ted to the diversity qoal? How is each weighted nd 
ed in the admissions process? 

Colleges may seek diversity in admissions to fulfill their 
academic miss on through the "robust exchange of ideas" that 
flows from a iverse student body. Bakke, 438 U.S. at 312-313. 
Under the decision, which qoverns our interpretation of 
Title VI, ach'eving the educational benefits of campus diversity 
is a compelli q interest for purposes of the strict scrutiny 
test. Since , the Supreme Court has decided a number of 
affirmative a tion cases, none of which has invalidated Justice 
Powell's opin on in Bakke that the promotion of diversity in t e 
higher educat on settinq can be a compellinq interest. 
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ordinq to the Hopwg~ decision, diversity is not 
the Constitution to justify the consideration of 
nal origin. Hopwogg applies in Mississippi, 
d Texas and is not legally binding in any other 
also that Hop~Qod upheld the consideration of rac 
riqin by an institution where necessary to remedy 
n by that School. 

C. Ia the •• of race in remedial or diversity programs 
narrowl tailored? 

Overview: I 
proqram on r 
the use o! r 
tailored to 

t.he institution supports its affirmative action 
medial purposes or the attainment of diversity, i 
ce or national oriqin in admissions narrowly 
chieve its purposes? 

The Departme 
case law in 
or national 
Title VI and 
the school's 
the achievem 
remedial or 

Standards 

t of Education will consider factors established y 
ssessinq whether a college's consideration of rac 
rigin meets the narrow tailoring requirements of 
the Constitution. An overriding question is whet er 
se of race is focused as narrowly as possible on 
t of the school's compelling interest, e.g., 

iversity objectives. 

First, it is ecessary to determine the efficacy of alternativ 
approaches. t is important that consider·ation has been given 
the use of ra e-neutral alternative approaches (e.q., the use 
admissions er teria that do not include race or national origi , 
or recrui tmen programs) . Race or n·ational origin may be 
considered in admissions decisions only if a college determines 
that alternat·ve approaches to the use of race have not been o· 
will not be e fective. 

9. If race 
factor, 
goals in 
and what 

Checkpoints 

r national ori9in is considered 
as the institution made efforts 
race-neutral ways? If so, what 
were the results? 

as a positive 
to achieve its 
efforts were made 

10. If race- eutral measures were not undertaken, why does the 
institut on believe that such efforts would be insufficien 
to enhan e diversity without the plus-factor credit? 
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colleqe have data to show whether aftirmative 
s necessary? When did the institution begin 
tinq its affirmative action program? Does the 
ion have statistics or other evidence to show the 

ri u 

FT 

f the proqram on achievement of diversity objecti es 
yin~ the effects of discrimination, e.q., data 
q minority participation levels before and after 
ive action proqrams began? 

Standarda 

Each college or university has the academic discretion to defi e 
those charac eristics and qualifications that will produce the 
educational enefits of diversity. Under Title VI, OCR will 
defer to a s hool's reasonable choices in defining diversity. A 
program that includes a broad, multi-factored definition of 
diversity, d signed to produce articulated educational benefit 
may measure hether multi-factored diversity has been achieved in 
determining hether programs are narrowly tailored. Lawful 
diversity a issions programs, however, should not set aside 
positions ba ed on race or national origin. Unless essential o 
remedying discrimination and its effects, such set-asides or 
quotas are i consistent with the legal requirement of Bakke th t 
all applicants be able to compete for all vacancies and have 
their indivi al merits considered. Rather, race may be used s 
one factor a nq many. 

Cb1ck12oint 

12. How does the college assess whether diversity has been 
achieved. Does· the admissions process incorporate numerical 
goals? y what process were these goals derived? Do all r 
only som of the schools or proqrams have goals? 

The duration 
longer than i 
should be per 
continued nee 
or national o 
admissions sh 
effects of pa 
body. Instit 
race or natio 
necessary or 

Standards 

f the use of a racial classification should be no 
necessary to its purpose, and the classification 

odically reexamined to determine whether there is a 
for its use. Thus, !or example, the use of race 

iqin as among multiple factors considered in 
uld continue only while necessary to overcome the 
t discrimination and achieve a diverse student 
tions should periodically assess whether the use f 
al oriqin to achieve diversity continues to be 
hether the admissions system should be modified 
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based on cha qinq circumstances. OCR considers annual reviews 
the best pra tic:e to support tpis aspect of Title VI's narrow 
tailorinq re irements. 

13. Is the 
remedyi 
reviewe 
assess 
oriqin 
outcome 

ffirmative action program (based on diversity or 
q the effects of discrimination) periodically 
and modified? If so, does the periodic review 

hether the form or extent to which race or nation 1 
s considered should be modified in light of the 
of the affirmative action proqram? 

The use of t e classification should be flexible. For example, 
the Supreme urt in United States y. Paradise found that a 
race-consciou promotion requirement was flexible in operation 
because it co ld be waived if no qualified candidates were 
available. c nsideration of race or national origin as one 
factor among everal other admissions criteria in some 
circumstances may also be evidence of flexibility. 

those who are not conferred the benefit of the 
tion proqram (qenerally, non-minority students) 
ered. Lawful diversity proqrams do not include 
s, separate decision-makinq procedures, or 

FT 

The burden on 
affirmative a 
must be consi 
separate trac 
different adm 
oriqin of app 
care to avoid 
national oriq 
applicants of 
national oriq 
individuals t 
tailored. Se 
in imposing l 
identifiable 

ssions formulas based on the race or national 
icants. It is important that institutions exerci e 
separate procedures that are based on race or 

Generally, th 
minority stud 
or national o 
is not necess 
admitted has 
or national o 
students who 

n as such procedures may prevent competition amen 
all races and national origins. A use of race or 
n may impose such a severe burden on particular 
at it is too intrusive to be considered narrowly 
Wygant y. Jackson Board of Edµcation, (use of rac 

yoffs involves severe disruption to lives of 
ndividuals). 

less severe and more diffuse the impact on non­
nts, the more likely a classification based on ra e 
iqin will address this factor satisfactorily. It 
ry to show that no student's opportunity to be 
een in any way diminished. Rather, the use of ra e 
iqin must not, overall, place an undue burden on 
re not eliqible for that consideration. 
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Narrow Tailc+ing (Continued) 
I 

14. Does th 
conside 
places 
conside 

Ch•gkpoint 

institution periodically assess whether its 
ation of race or national origin in admissions 
n undue burden on students not eliqible for that 
at ion? 

Pl.2 
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III. Fioanqial Aid 

staudards 

standards are stated in the Department's publishe 
he use of race or national origin in the provisio 
aid, 59 [ederai, Re;ister 8756 (1994) (copy includ 
dout) . Note that the standards for admissions an 
are qenerally the same. 

In the v. Kirwin decision1 , the Fourth Circuit, whic 
d, Virqinia, West Virginia, North Carolina and 

pl 3 

, ruled that the challenged race-targeted 
scholarships t the University of Maryland did not meet the 
supreme court's strict scrutiny standard. The court did not r le 
that all race targeted scholarships are impermissible. Rather, 
it held that olleges may establish race targeted scholarships o 
remedy the pr sent effects of prior discrimination, so long as 
such measures are narrowly tailored to achieve that objective. 
The court fou d, however, that the University had not 
demonstrated he need for remedial action, and that even if sue 
need existed, the University's scholarship program was not 
narrowly tail red to cure the present effects of the University's 
previous disc imination. The Pociberesky decision, which rests n 
the nature an weight of the University's factual evidence and 
the extent to which it met the "narrow tailoring" standard, doe 
not require t e Department to modify its policy quidance on 
remedial race tarqeted scholarships. The evidentlary standards 
set out in th PodQereaky decision should be used in applying t e 
Department's uidance in the states of the Fourth Circuit -­
Maryland, Vir inia, West Virginia, North Carolina and south 
Carolina. 

38 F.3d 147 (4th ir. 19.94), ~dm.. llS S. Ct. 2001 (19.95). 
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The f ollowin questions are keyed to the financial aid guidanc , 
which should be considered carefully in assessing financial ai 
programs: 

A. Gene 

Overview: I 
written affi 
financial ai 

Che~kpoint1 

the institution's financial aid program guided b 
ative action plan? How is the institution's 
process structured? 

1. From what sources does the institution obtain its financi 
aid fun ? Are the sources public or private? Inside 
sources r outside sources? Federal, state or local7 Wh 
percenta e of aid is received from each source? 

2. Does the 
consider 
exclusiv 

institution's financial aid programs include the 
tion of race or national oriqin (as either an 
factor or as one among a number of factors)? If 
Does the institution fund or administer "race­

olarships"?2 If so, what is the justification fo 
ideration of race or national origin? Are the 

Pl4 

a 

each con 
institut 
targeted 

en's reasons consistent with the Department'~ rac -
scholarship policy? 

Note: The fol owing sections refer to the principles from the 
Department's olicy that are used most often by institutions. 

B. Principl l: Financial Aid for Disadvantagect Students 

3. Schools ay target financial aid for disadvantaged student , 
e.g., st dents from low-income families, or aid based on 
students' being in the first generation to attend college r 
family i come. Does the institution's definition of 
"disadva taged" used for participation in the program 
include y consideration of race? If not, then the progr m 
is not a racial classification subject to strict scrutiny. 

"Race-based 
purposes of 
eligibility 
background. 
aid also are a 
ethnicity are 
This section i 
scholarship po 

olarships" or "race-tarqeted aid" mean, for the 
s memorandum, any financial aid for which 
limited to persons of a specific racial or ethnic 
ch of the questions in this section on financial 
plicable to financial aid programs where race or 
sed only as a plus-factor in deciding awards. 
based upon the Department's 1994 race-targeted 

icy. 
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If yes, the proqram is subject to strict scrutiny and doe 
not fit within this principle. 

c. Princip e 3: Financial Aid to Remedy Past Disorimination 

4. What ar the racial or national oriqin qroups eligible fo 
race-ha ed aid? What is the nature of the past 
discrim nation aqainst that group? Are there court, 
legisla ive, or administrative findings of past 
discrim nation at that institution? If so, are there 
continui q effects of past discrimination at the 
institution? If there have not been formal findings of p st 
discrimi ation, is there a strong basis in evidence to 
believe hat there are current effects of discrimination? 

D. Principl 4: Financial Aid to Create Diversity 

5. Is affir ative action in financial aid used for purposes o 
diversit ? What is the institution's definition of 
diversit ? Has the institution identified the benefits of 
diversit ? 

6. Is spec! 
factor 
cases? 
factors? 
why? 

l consideration for minority status used as one 
ong many factors for scholarship awards in some 
f many factors are considered, what are the other 

How are the factors weiqhted and considered, and 

E. Narrow T iloring of Ramedi•l or Diversity Programs 

These questio s apply to all programs that fall under Principle 
3 or 4, remed al or diversity programs. 

7. Can the stitution show that the use of race or national 
origin is necessary to achieve its stated purpose? If rac 
is used a an eligibility criterion in awarding 
scholarsh'ps, has the institution made efforts to· remedy 
discrimin tion or enhance diversity by using race as a plus 
factor? f race is considered as one factor in awarding 
scholarsh'ps, has the institution made efforts to remedy 
discrimin tion or enhance diversity by also tising race­
neutral m ans? If so, what race-neutral efforts were made 
and what ere the results of those efforts? If race-neutra 
means hav not been tried, does the institution reasonably 
believe t at race-neutral efforts would be insufficient to 
meet its iversity goals without race-based scholarships? 
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8. Is the se of race-based scholarships in the financial ai 

process periodically reviewed and modified? What standar s 
are use in the review? When was the last such review? 

Pl6 

9 . What pr 
(ins tit 
for rac 
amount 
to the 
regard 
places 
eligible 

portion of total financial aid at the institution 
tional, state, local, Federal, private) is earmar ed 
-based scholarships? Does a comparison of the 

10. 

f race-tarqeted financial aid provided to student 
otal amount of aid provided to students without 
o race or national origin show that the program 

undue burden on other students who are not 
for race-targeted aid? 

Does the 
show the 
after pr 
discrimi 
are awar 
How many 
origin, 

institution have statistics or other evidence to 
level of participation of minorities before and 
qrams to achieve diversity or to remedy 
ation were established? If race-based scholarshi s 
ed, how many does the institution award annually? 
students at the institution, by race and national 
eceive non-race-based financial aid, annually? 

F. Principl 5: Private Gift1 Restricted by Race or National 
Origin 

11. Are raci 1 or other criteria attached by the donors to the 
award of any financial aid funds?, If so, can the 
institut on justify the use of race under any of the 
principl s of the OCR policy quidance? 

12. Is any r ce-targeted aid received by the college's student 
provided directly to students without involvement by the 
institut on? If so, under the policy guidance Title VI do s 
not appl • If the college makes privately provided race­
tarqeted aid part of its operations by getting involved in 
the offe inq or administration of the aid (e.g., through 
selectio of recipients, distribution of funds), can the 
college justify the use of the aid under a diversity or 
remedial rationale? 


