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1inrnc1:il aid. Jn :itli.li l.iu,;:1, om; "ft11.ictio11;1lly fiepar:i.tc unit" nf :rn ins-rirntion, suc.h "" o mufo·.;i.J 
:'.chool, c-.:io1Hrt rdy ou p:;:it db:.1imimtion by other units in tlm iu3titution.;:.:: A pi1.rtic..ular sd1onl 
in th~s-:: ~Lut.;::; mu8t }w..,·1.: a sirnrig b;i:::is in cvidi.:ucc fer concludinf~ that there exist pn:;sent dfoc.1~; 
fiwn discdmin.:rtion for which that !chor1I it$:df i.~ re~pon.o;:iblc l h1wc:ver, if a F.t.:iti: or in~t.i111tion of 
hir,hcr cducricion hafi <Ul obJi~at.iai1 to n:mcdy i;lalc ur im>Litu1.ii.1n-wide disc1imin;ition, Ho1rwo0£l 
1for.~; not prnhHiit tb~ :1ppropri.nt" k~e-ir.Iati.ve or :1d1ninil:ltr;)tlvc ht:Hiy, <'.ll the e•wc::rniug hm1y nfllu~ 
- . . r: • f1~ • ' I 1 .i· • . ' ' • L J :n 1n;;.titnt1im, 1.inm w:m.f_!, ~ ·i1nr1M1w: ac11on. tu n'.lne( y l 1;:it u1.s<;.1ml11.1.:rno1111t 1t:i c.ompon~.nt !i•~ no~-

Jn lii9 ln.ndm!lrk op:i.Hk1n iu Ha!Jr.:, Justice Powell ~talcd that a univerf>ity may k1.ve ri. 
C(.lnJµelfu:~~ inl•sesi: in nm.-,id1.:1i11g th:;i nee of l\.J')pli•:ants in itc; ;'1.rlmis.~ions proc.::.i:.s in mcfr:r tn foster 
gr1.:..1ie.f cfr1;;rsity llff1ong its stu<l~·.ut b ::>Jy. S11c.h dtvcri:.ity brin~:; a wider rei .. ngc of pcr.:>prd..iw;; to 
c.11rn·p1i~. which i11 rnn·. cun1rihutl'::1 to :1 mur~ rohu~t C" .. tthang~ of ide<10. Thi~ c-xchMQ.c.: is :i l"(:ntJ'tLI 
mis:;;ion of high(:! crhi;::.11tfon uw:I i.i1 kr..~piut; ·with the; timc--horiored vwui? of a.cu.!emk frci:dom. 
1'.fo1..::owr, in Lh~~ Yi•:w of Jt1'.iii1;c l'owdl, the Fim AmccdJUe.nt [1rnter.tion of ~a<lemic fo·.c:dom 
:>up1mrtii ul!ovving a uJiivc.ril.it:y to "m.'l:ke its own jucign1ent~" reg<irciing t!duc~ticin, inr.lndine th.:-: 
:wkctlon of its sn1d~-:nt. body"l·• Durillg 1.hC'. UCarl)' t\•;o 1kr.:·1dc..; :jinr.L·; ~;;;kkr.;v••·;f. dt:i~iur:d, Jl1Mi<:e. 
l\·,v1di'.i; npJ11k11:,, tl·1t"Jnt,h r111ly jc>iru~.-1 in p:trt hy nlhtr member» of 1111: Court, h;i~: bl'• :11 rdiL!iJ np<m 
hy puhlit:. t·n1d private ii"•'.•Eitt.lLior.s oftJghL'f edLtcation thIOugh~:nit the United St:ite~ in crnflfog their 
r.clmh:.;ion~ 1,iolicks II. h:i:> :2.lsn bt.:cn rdir.d on hy lower f~(.k"i' and :;.utt courts?~ Tilt~ U11i1i:d 
S1:11tcs support'.:: J1rnti..::c-: Po·well'~~ ripinil'm 1s a t.orrer.I: st.:ttemi:-n: of the law under the Ccr1dituLi1)n 
n:nd Title 'Vl.76 'fhr~ Uttite.d Sl:-tte:; ~;lso l1:i,s rnlkd on Justice Pow~ll's opiniou ;:;s;... b;li;l$ for 
C4inct1J<1ing t.11''11 aft'iirnfl1ivc 2r:lion in hir~her r.dl1catioa fol· p1~1pose.-~ Df achii:-viQJ'.~ 1hc edtJC~;liou:tl 
bt:ndiL.~ of uinr:;iLy <foe:, not viobte Title VI, .110 lo11g n!l th<.": d'finnstivc 1..ction plan meets th.~ 
nnm:iw tr..iloring _<;t11u1d::1nls ~ct r,ut il1 li'!:i.t oprniM. 

Jn o.rdi:.~· fo; uivcr&ity to ~f11:-ilil)· ~s a ootupclling inte.reE>t, an intititution must 1.;ook ;i forthr.r 
ohji:J;tiv.:! b.~yM1n the rnere at-:l'1l~~··~rne:1~t cf diw;l·!::ity it~df. The: Couit has con;.;lstc.nlly rcjccti::d 
"nKiJ.l ba!a11r.ing" <is a gonl of :1ilirm1i;tive :11Jlio11., hcc·iillliO nfrkcferr:ing mernher:; of any Olle group 
for no n:.;i:,011 other 1.h::-•. n fac.:: or ethrii~ micin is clistriminatic)11 l~r its own sake."27 FN i:~.·c,mpl~. 
in ffriAh~, J11stirn p,;•vdl star.:?d tl1M divc~n~ity in an in::Lihni.)r1':i c:Lucl•:ril. body c~11 sl'!rv.: th~ f"LH1her 
god of <:;nric.hinr. th,~ :::CJ,fou~c. r;·.;.pcri'.'.11cr.:, but fouud no c0rupe.lling iutere:;t in a~.~urin~ tb::ic tbe 
.~:n1d,~nt body had ;l .!lpli'cifi~1i pe:rc.~M~~ge: Qf p;1rticnlnr minor i1y gronp~ ur redt1cin3 the dcfi.;:it of 
rninm·lli<'.; in 1fa.: .111e:dicnl profc~;.::ion. 2 ~ Accordiugly, au instituLicm that u:;i;s afljrrrui.1ive. :.1.ctiou to 
achi~:\,.._~ di;-et~ily m1.1:1t .l:!i•vi: n :;ound (.;UUCotion.oJ objc<.:tivi.: fL1r its diversity prn&rnrn. A school 
m1.1~1 b;.: :;,blc to suppofl irs claim that divcnity provid~ edurndonal bcn~fit:; a.nct sc"1'Ves lhe 
~e:lmol'::,; cduc;i.t\nr.i.11 ot1<;.:-:livc~:. 
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Thc:> ~;ll[Jil>:mr.~ Col.lll li<is .h:id litLlP. (.IC.,'.'.\s:ic1n lL1 adclr~ss o:h1~1· 0011-rem·~di . .,.1 ohjedi\11:s Tn 
liis Bdke Of•il:ion, Ju 0:t!c.;: l'ov.ti:-11 :\!;:.mn~d tlut a ~tate could h.:lw a c4..1:mpdlir.g inte.iest iu 
'

1imprn·11ing the tlelivt:cy ofhir.?Jth·cc:!..fc sefvic.es tt:'I CA.)m1mmitic;:: .:urrently underscrvc<l," but 
couc.1ude:d t.h:it th<i uniW:J"$ity h~.rl fa'1li::d to p1\'We tJ-.at. r~~ervir.e; sixteen peri;ent of the S.t:ut~ in its 
rncd.ic.;,.l lchool eta.•::; for n1i(l(lrily ~.1u1.i1."ntis w:.21!:. eithc-r ner.;Jed or GC::lfecl to pwmoh~ that J'.'/l~u?' lt 
is not dear wh0thr::r ~ rnc1al cl(.l:~~iftc,,ti1)1l. tl:lnt ws:; oarrov\ily thilorcd to thi1i lntr.rest l-.auld ~Llrvtve 
strict ::rn:utir1y.J•1 Whother oiht.:r Mn ri;,medi:i.I inte-.re~ts can be £'\Jfficil!Iltly com,?ellin)Z to justify the 
t1S1~ or cl~\::.sific~abmis b;:it1cd on rnr..; or 1;ation:ll origm should be coosi.U.cred on a ca:;c.-by-ca.:,;e 
b1<sis 

Th:.; Ur.i.ri.:d State.~:; udiev::s lh<'lt, fl.$ Juslicc J>o\~·dl SU1\r.d in RaAkr-:, divL'.:rsity may CO[J.<;t.itlltC 

a <;<impdliur.. ir•tr~n.:.~~I. jn~Jifyillg tho C'.()n~idt':r:ttion C'lf r:~r.e; in hi5h~r ca:111~.1ti\">l\. How0ver, in 
1!(1;rrwood, Lh1~ U.S. Comt ul' App'-"·~1ls for tl11J Fifth Ciri;uir held tlirlt 11.11 instil1.1ti11n's interr:\t in 
rlivtxslty 10 r:-.nfk.h tile ric:11lcmic e-.xpr.:rit>:nc:c c:-1nnnt ~.a.ti~fy strict sr.rutiny.11 That rnline is hinding 
iu. the :icate:; of Tcxa'-, Louisk'.n:i. :md ML"sissippi. Accordin,gJy, iu5titutions in tlw~e tb1e1: ~tat('.$ 
~~1rnt·:Jt use aflifmative action to foster dhn~rsit)' among their !>tu<!Emt body in order Lo cruich the 
~~ .. 1ck111ic cx11i:~d.e.11i;;;e. · 

lnsti.tucious in the Fillh Cii1.:mt :should be awan.: thi\t ttii.!rc is Jangui~~L: in Hvpworxi 1.hat 
snggc-sl:> thRt r;.:mcclying piL<:t wronz::i i.::. th:: o.rJy C'.crnpcltiTJ.r-, ~::ne intc:rc.~ th<lt 1.:an justify 
d:ls~.ilkatioL)::> bJsed on rar-•:.~2 Ho·,:.,;cv..:r, the uotv non-rcrnc<.!.ial inu:n:st. at is~uc~ in thr. c.a_s(i w<~':i 
dj"\'i::.l ::;ir.y. <~11d it r..1;>y be mgued tum tbe hoh.ting of Hopwr:...:~d 1foe;, nol e:-."tcnd to other non­
r.:mtdi:Ll iL""LL~1~t.-; Lh:it. wen: not b~'.f01\! th~ panel Jlopwcod it~df uut.erl that Justi~c Sc.ilia b;i.s 
;;;r1r:r::.i;,:;t.<'.d ur11:! pO'.:;;.iblc nnLL-f('.:ll11'.;dial co111pc:lling i!ltcre,,1. -- '·' n s0cial c.i.n<:rgenc.y ri.,ins to the lr.;•Jc:.I 
ofirnmi1wnt d;,ngL:r to life ;111d limb. '"J~ H~C<JU·;e Lht: ca::;e bt'.lOlt:- it did fl(11: pre:s~nt ::."\Jch i\.11 

.inLe.1::~n, the panel diJ not lake a po!ili"n Olt Ju.;tic.e Scalia'::; :;i.1g_gestion. fostituli()nS iu Tc . ..,;1s, 
Loui~;'(uia1 .-,Hd Mi&sir,~;ippi ~JhQuJd consdlt .... .J.1.h t.beir c.nun.r.d bd'orn using d;i.:::sitication.~ ba~cd on 
rncc nr 011 nr..tional origiu to ti.JJ th.er My rn:m-.rc:.wediu.l intcre:,t other th.an diversity, a.ml ~11.nnot. USt! 

:i.ff:im1atLvo action. to foster diversity in order La enrich tl"lc academic ~""Pcrience. 

{U n1kFtiou Lo 110\ow1cing 11 C<>mpi:llinr, 2oal, i:rny usi..: of race 1nu~;t n\!;c be "n,i.rrowly 
t.i1Horcd." Tht:J r,~;urc:; th11t rn<;c-b=i.~cd oifirmativc c.ction is the product uf careful ddiberJtiou, 
not h~sty dt:ci~ior11:njki.og. It also Msures t'hat such action is tn1ly neces:;3ry and th::it. kss 
l11husiv~ .. dlic:i.ciou::; 1nt:;i.r1:; to th\-: £nd are unJ.\•aibhle. 
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. s~et H\:--r:rl V. Jo·drso11 B~>tl/'J r.f Edw;.' "i'6 U!-i. 267. 277 (19!16) (plnr.ttity upini•"llt) . 

. 34 C.'f'.ll. IOIJ.3 (l;.)(6)(!). 
Q 

. 'i~ F.J<l 9J2, 9j) (51b Cir.), CCI'[. i-'1!11/.:J, 116 S. Ct 2581 0 996) 

S."'~ rd. at 'J:i 1. 

(19 Sec DeRc1ah '" J\1."su,·t.~ qf 0.'-! llr:Iv. Oj"Ca.'(t, 28 Cal.3tl 375, 62S (1981); J.fc:Dunafdv. llvg11en, ~2 
\v;;~.h.:\J 31 (19U9}: Dmi:? v. lltJ!;.•arJ, 7~i:1 F.,Snpp. 9GS, ?7~-76 (E.D.N.Y. 1991). 

aJJ lu Arf1J.,·;1ruf, 1he Ct1u11 t::·:pt1!dy Jo;."l4.'i.irnii.l'J tlial Justi.-e }'[)well <i!Jpli~J .Che nlU~t ~7'.lcti.ug jiidi~·i::.l l!"'::imiualion"' 
l/i:l C(·!•r:l'ii11~ I~;; l'. 1).1id\1si( ... 'l in E••th~ tlliit ,uv .. ~rsily co~tlC1itc;s a Cl'.llllJ?CUi.ui lntcre);t lu th.; hl.l!llCI e:dui;.;itfon con1~x.1 . 

.'.i 15 U . .S. i:>l 2. ]1;. qt1otil1g Ed·.ke. 438 U.S. Ill. i.91 (opiuiml or.Puwcll. J.). Thus, !;11.,; Su,1!i!'~c Co1.11t l.Lls ll!'1i.!C 

tlh;r;o~vr.:/1 [;a/:k.-.:, ;wJ 11.:l~ a::;r.111ut'.d ii::; ronri:a11fn1-1 validity. SI/€ W}-:gam v . .laf':.ksun ftrl. (of Ed: re~. 4 76 U.8. 767. nl~ 
{l 'W.{;) (O'Cormrir, J., coan.irrinr:) St·t? n,'m M.:tro B1~>odc~1stlnr,. Inc. '" FCC, 491 U$. 547, SM< (I 990)(•:i1in~ 
D11lil;rt); d. ;,i.1601-1 (St::1·~11s, 1., ca!l.C"Jrdu;;.). lJl. Mc:ri (; RrcJacks:ialn[, tl.ie C.:mrt applic:Q intCTJtl~illti!'. ii~Jutinv to a 
im:f.::reflcr.: for r.unfrrit.11-cwa~d. hU:Jlka~.·u.a:s :mJ l\l.:l<l tl1;il e~sing th,; u:iticm ti> dlv;:rlil! pe1~pecti:vcs in 
ln 11 .. 1:kr1~.1ine •,..:-,,;.: ;m 1[(qrrn lant [\uvi:.rr.11lenlri! illLP.11::.;1. The: C11111L1.11u.<, tlid nCll c.ll!l~idtia· wh~tht:r t11e 1::m•erAmc.;ll1.'s 
i1lb!'fc>.~ in i·i.:~~·kine ilin1·;;;ty i11 hrnaJ,;;t~.\il11!, W:l'l C\ITT!p1.:llinc. Arl.'71'rind ovemJlcd Mr:lro R,.nadc;cJsling }n!-lofo.r M h 
li•J:r.l t!l:~l· lk~etl~~1l r.tC~lljR!'~18Ctiou trthc .fi,dt:ul r,ow.rJl!lvUC is li\lhj.:11.1 to inMmttlillt~ s.:mti11y, but lrid nut ~,l<h•~~~ 
wh,\lv:·1 W.v~ir.>}W "in b-i.o.'l~,l~l:i1lg u.m bi: il c1;1~\\ing, 1\5 cppo~d to ii~, it~l 

. fr.:,H:o::, .rm TJ$. :1111n (F.1wcll, J.) (rNfodne deficit ufminoritie.i; in mt.iiic.uJ u.hoc.1i\Tirl1)u~ nu.."lic~l I'f!lfi.:>:,inu); 

.r .. :<: Cr..J.•:01.1\8~ US ~t 507;.la.1111.~,1.·1 v. 1'rmt>pottMUmA.ge.nr::y, .mo L;.s, 1116, 63!.l (1911'1) . 

. S,, ... id at 3•J.'.i, 107, 31J. 3iu1il;11ly, in lk faw c:uf..nn:Ul.Vlll canlr.i..t.. J.i.,cr,;:iryiu,_i; llu:; rank.:: of '1iii1~rr. f'1J:i' ,1l 
ti1.1...,~; ~nl\c vit:il _put.li::.: rJrL·I~' ;rr:il upt:r:.11i.:nul uocid:;, tl•dreli.Y enkm.circ~ t.hr. :i.g1mq ·'.!'. Jhililj lo 1..~· out i11: 
f1w.ctic111:; '?:ff•:.:.ti\·1.-ly. Sr.·! B.J.~11r,f1l \' R~·drtgm?::, l\65 F.'.'d l'.H, 238 (2d ()1', l 9'1.ll.); Talb~rl \'. c..'11y c;f /?ir-.fcmnnrl, 

C.-1-B F.2d ns, 931-32 (.iclt Cir. 1931}, ,·err. d.:rncd, ~51 U.8. lHS {l'.I~;;.); D~tmit Pvh~i! O/pc.ers'A~s·11 v. r.mn,1.,r, 
<·OS F/.rl 671, 693·% (61h Cit. 19N), rrrt~ lfc111ul. ;+52 U.S. 93~ (l%l)~ Bak"''>'. Ciry l1/St. Pc•\•r.'.:lm•g, 400 F.'•l 
29-l, 301 i.l... \O (51.h Cir. 1%8)~ cf JV;:r,11n· v. Pr:tas, 87 f.'3tl 91G. !il9 (71.h Ci!. 1<)!>6). ::,~,r d?nir:d, 117 S. Ct. 9'111 
( l lJ·'.J7) (upk1ll!wr, prd1.~l'\onc-= fut 3. ~.l!id. lico1L:ucu1t al a \1Ullt l':.'illlp for younp; cf:fi~nllers l:ll!lcd 011 \h.e fi nciing 11.ot 
the c:,ilrl) .... ~rn1l<l 11m. a::::hin•:: itY. rcl1;1hililalivc 11\is.:d<m ah~t..-nl tl1c flTCl'\;r~'T)U; bt.:ca.u.t;C 10·:,~ b'\.ai;k iniu;J.\.~ popullltiuu. 
1ml iL~~y 1 J <ictr.pt mi.h.:i.ry rq,~lm~n witlt le~ thaa B. 6% bla;k. ce.."ilrity st:l!I aml :u.o bl:d I icu.t.:nanl.:>). 

n.1cte. ·1X'iU.S. at31.0 (Po·w:.11, J.) 

Ju~ric~ f'MYdl .'.lpprcivinr,l)"1J11.-n:.::rl th~. 5~1tc court bdo•;1, v;·ht~h had noted r"c;:11 t11cr.:: \Vert: more pr~~e and 
rdi.1bl~ \•,r;1)·:; 11) ldefltify applic."llll': who Wern genuinely intcreruid ir. the 1nedir.al probleuu; of um:Jen•.:rvcd 
Wtll'intH1irir.~ t!l:1:n rnr.;::, T1:rn1dy. :1 cfol'l·11"1nnr.mr:rf conr.l!.rn fnr rhe pmbleill in !he pa.o;! :tntl a cl~d.lr.ui0111hal 
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Cr·~·.ioll', 4S!; U.S. ~l 507. 

n:~'t°':'~nt. 4'N, 0 S. ~f :i;:;o n.l; {plmatity o:pi1uon ofl\1wlill_ .J.); cf .Billis.'1 ), Cirv .;;fCJ~icoJ!.o, 9~911.,.d ~')(), ~94 
('1[{1 Ch·.) {l.."ll bMJ:} (l'usn;;r, 1.) (in n~de:wing :<ffinnalin: acLicm mr.a.~ur~. conn:: mu~t be ~sen"1tivlc1 to fb1: 
i1v':).;~rt1r.;;c cf ;i·.ilJi!!h•,:~ l':idr.I cri.kri.:i ... -.•,.lu;11,,vt:r ii. i~ pLJ>.<;11-11~ lo dl.l ~,. [:t.~l Cros<111 Jtquircr."), c~rt d1mitd, 511) 
U.E'. 9M (19~·J). 

S•!~ lhf.-1.·,,, .n:~ U.S. aL 31.'.i (l'k1..::i,L~,1~ ''ftlh1o: di:vcr::.ity ti.lat fllll.hi=~ a c.on11:dling- $t.ltt'. 1nu~.rmil. c11compa~:;(.;.S a for 
hr1'1:·,J,•( !l<tr:.l)' f,f q11~l\1Jc;1lit1n:,: :J>ld rl.:u:tr:Jc.r~fjr;~, l.lf Hhit:h !$bl 0C etflllic arlglf:, is 'f:itll i\ \;ingle tlJ.Oll_&h i.mput1iin( 

el;·m::.l'lt," a pm~1,r.m1 "fo.:.:~l-~!::il ~;i)kl)'. u11rHouic1l<\'t.:1:::i.ty wnul.tl hlli£k1 Lither than tiJnhi;.-r llttairimcnt of ?,l'.11nit1c. 
i!i.,.-~rM}·.'') (l'c-wcl!. J.} 

B1·rk.\.:;~. 438 U.S. at 275. 

s, .. ,. E, 1U·1), 11::;:~ lU:: .. <•I '11 :;. J'/; -~-.~a nlstJ J,.,J;nsrm, 4S(> U.S. :rt 616 (u.tiholding ·pi·ov·~ that c:!id not sc:t 11sidt! ;my 
Jlci~;iti,~us ro1· wcrtnC;tJ.). 

Sb: Cru.w:·n, J.sa U.S at 507 . 

. 8~11. Pan:;di.~ .. ~. t!!-;<'l US. Al 178 (plur.11ily opinion); Sh1ret} .. ie1nl Worf<~:r~. 47t; II.~. 11t 1187 (Pn,,.dl, J., \'.tr11c11r1'i.11r,); 

FJ1lli/1)W1-. .f H~ U.S. al .5 n (Peim~ll. I .• C\)IKurrin~. 
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Record Type: Record 

To: 

cc: 
Subject: Reorganization 

Also as you are reviewing the guide, think about this idea for reorganizing it to make it more useful: 

A. Cover Page - VJ,d~r,..,/ 14-AA~tv... 
q ,f--~ . ./c 

8. Table of Contents 

I. "Introduction" 

This would be the existing introduction page, with some appropriate edits, and especially with a 
clearer statement that carefully crafted programs are ok, along the lines of what I have 
suggested. 

Ov<..11'1 -,,,vv( 
2. "Executive Summary" [or some similar term] 

This could basically be comprised of the bullets and an abbreviated version of other narrative 
text (like the intro on coverage) from what is currently the "checkpoints" section, since these 
track the DOJ outline pretty well. This section would NOT contain the questions from the 
"checkpoints" section. Each segment of the executive summary could reference pages in the 
main "Guide" where there is a full discussion. 

3. "Guide" 

This would basically be the DOJ Outline, perhaps with some more point headings, balding, or 
other changes/graphics to make existing text a little more accessible. We could even pull out 
some quotes and put them in boxes just to make the thing more readable. 

4. "Worksheet" 

This would basically be the questions from the existing ED "Checkpoints" section. This section 
could also be cross-referenced to the main "Guide". Would state that the worksheet provides 
a starting point for institions to review their programs, in consultation with counsel and OGC. 
For the affirmative statements that are currently mixed in with the lists of questions, and 
possibly the shaded notes, if they are important enough to flag on the worksheet they could be 
pulled out and listed below the questions, pointed to with arrows. 

I think this might be more logical and useful than the current structure; it would achieve what 
ED wants in getting a quick precis up front where folks will see it, but it would avoid this 
awkward mix of summary and questions that currently exists in the checkpoints section. 



Thanks. 

-- Bill 
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l. If the institution has decided to consider race and ethnic origin 
as factors in its admissions process, is the admissions process 
guided by a written affirmative action plan? How are 
admissions structured? For public institutions, is the 
consideration of race mandated or authorized by legislation? 

2. What standards guide admissions decisions and how does the 
admissions process work? How and at what point in the 
admissions process is each admissions criterion weighted ruid 
considered? Is each admissions criterion educationally 
justifiable and closely related to the institution's mission'! I-low 
and at what points are race or national origin considered and 
weighted in admissions? How and at what point(s) are minority 
sn1dent_s being admitted') 

B. IS AFFIR1\1A TIVE ACTION SUPPORTED BY COMPELLING INTERESTS ? 

I. Introduction to Compelling Interest 

Overview 

• The Supreme Court has held, in the Regents of the University of California v. 
Bakke decision, that a college or university may ·consider race in its admissions 
process. 

• Remedying the effects of past discrimination constitutes a compelling inrerest that 
may justify the use of race in admissions. 

• In hi5 landmark opinion in Bakke, Justice Powell concluded that a university may 
consider race in admissions to attain the educational benefits of diversity where 
race or national origin is considered as one factor among many. 

• If the institution is in the fifth Circuit, remember to consult the fiifth Circuit 
Standards sections of the Legal Outline and the Hopwood decision for the 
appropriate standards. 

These principles are explained in tile following sections of this Guide. For a 
complete pre.-tentation o.f.federal .\·tandards, .'iee Legal Outline, pp. 



3. Why does the program c;unsider race or mttional origin in 
admissions? ls it: intended to remedy discrimination, to foster 
diversity to achieve an educational objective, or for some other 
purpose? 

2. Rerm:dial Purpose 

Overview 

• The Title VT regulations require a recipient of federal fonds that has discriminated 
in violation of Title VI or its regulations to take remedial action to overcome the 
effects of past discrimination. 

• A college that has been found to have discriminated by a court or an administrative 
agency like the U.S. Department of Education, Office for Civil Rights, must take 
steps to remedy that discrimination. A finding could also be made by a State or 
local legislative body, as long as the body finding discrimination had a strong basis 
in evidence identifying discrimination within its jurisdiction for which remedial 
action is required. 

• Absent such formal findings by n court, agency or legislature, a college may take 
race-conscious remedial action if it has a strong basis in evidence for concluding 
that the affirmative action is necessary to remedy the effects of its past 
discrimination and is narrowly tailored to remedy that discrirnination. 

• In justifying remedial affirmative action based on the current effects of past 
discrimi11ation, schools should be prepared to articulate how current conditions 
that limit educational opportunities by race or national origin are related to past 
discrimination for which the school shares responsibility. 

For a complete presentation o.ffederal standards, see Legal Outline, pp. 
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5. 

Are there facts that show discrimination? ls the program justified 
solely by reference to general societal discrimination, general 
assertions of discrimination in education, or a statistical 
underrepresentation of minorities as compared to their percentage of 
the general population rather than the relevant pool of qualified 
applicants? {Jlithout more, these arc impermissible bases for 
affirmative actioii} 

Has a court, legishltive body, or agency made a finding that the 
inslilulion has discriminated against minorities? Is the institution the 
subject of a court desetirregation order or a legislative or 
administrative finding of unlawful discrimination? Did the body 
making the fin.ding have a strong basis in evidence for its conclusion') 
Does the institution itself have a strong basis in evidence for 
i,;oncluding that it has discriminated? 



6. If the institution is public, has a state or local gover.r.unent made 
findings of discrimination within its jurisdiction, including 
discrimination by private actors? Are there present effects of any 
such past discrimination? Was the government, or is the 
government now, a passive participant in that discrimination so as 
to perpetuate the exclusion? Did the institution help to 
perpetuate that discrimination? 

7. Identify the racial and ethnic composition (%African American, 
Hispanic, Asian-American, American Indian, white) of the 
following groups: i) the institution's student body; ii) the 
inslitulion's qualified applicants; and iii) the pool of qualified 
potential applicants from which the institution draws its snidents, 
for example, students meeting the school's admission 
requirements living "in the areas served by the institution. 

8. Based on the information above, is there underrepresentation at 
the school of qualified students from particular races or national 
origins? If so, i:; the statistical disparity significant? 

9. What i:; the nati.1re of the evidence? ls it statistical or based on 
written documents? Are statistics based on comparisons to the 
general minority population, or are they more sophisticated and 
focused? For example, do they attempt to identify the number of 
qualified minorities in the applicant pool, or seek to explain what 
the number would look like "but for" the exclusionary effects of 
discrimination? ls there evidence on how discrimination has 
hampered minority opportunity in education, or is the evidence 
simply based on generalized claims of societal discrimination? In 
addition to any :;tatistical or documentary evidence, are there 
person!\ who have knowledge or other anecdotal evidence of 
discrimination? 

10. Since the adoption of the program, have additional findings of 
discrimination been made that could serve to justify the need for 
the program when it was adopted? If.not, can such evidence be 
assernbled now') ls there new evidence that the. remedial program 
is no longer necessc.uy? 



11. Apart from any past findings or coun orders, is there past 
discrimination affecting admissiom: at that institution? Has the 
institution determined whether the effects of past discrimination 
continue? If there have not been findings of past discrimination, 
is there a strong basis in evidence to believe that there. may be a 

current violation or the continuing effects of past 
discrimination? 
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3. Diversity Purposes 

• In Regents of the Univer.\·ity of California v. Bakke, Justice Powell concluded that 
achieving the educational benefits of campus diversity is a compelling reason for 
considering rnce: or national origin in admission~ in a narrowly tailored way. 
According to Justice Powell's opinion~ colleges may seek diversity in admissions to 
fulfill their academic mission through the "robust exchange of ideas" that flows 
from a diverse student body. The United State~ supports Justice Powell's opinion 
as a correct statement of the law under the ConsLiLution and Title Yl. 

• Colleges and universities may justify the use of race or national origin to achieve 
fundamental educational goals through campus diversity. An institution must be 
able to support its claim that diversity :serves ils educational objectives. 

• .For the consideration of race and national origin in admissions to be lawful under a 
diversity rationale, an instilution's definition of diversity must include 
characteristics in addition t.o race or national origin. Such diversity characteristics 
may include other life experiences, achievements, talents, interests, extracurricular 
activities, economic disadvant.ages, geographic background, as well as various 
others. 

For a complete pre.wmtation of federal standards, see Lega.l Ou.tline, PP-
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13. 

14 

Is affmmtlive action in admi$sions used to achieve the 
educational benefits of diversity? What is the institution's 
definition of diversity? What are the institution's mission 
statements and how do they relate to its diversity 
objective:;? 

The instillllion must articulate how achieving greater 
diversity would foster an educational goal beyond diversity 
for diversiLy's sake. What arc the educational benefits of 
diversity alt.he institution? What are the bases for lhe 

educational benefits the institution identifies? 

Doe~ diversity inclltde factors other than race and national 
origin? lf so, what factors? Which admissions crirerion or 
groups of criteria are related to tl1e diversity goal? I-low is 
each weighted and considered in the admissiuns process7 
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C. IS THE USE OF RACE IN REM:KOlAL OR DlVERSTTY PROGRAMS 
NARRO\\' LY TAJ.LO.RIC.I>? 

Tf the institution supports its affirmative action program on remedial purposes or the 
attainment of diversity, is the use of race or national origin in admissions narrowly 
tailored to achieve its purposes? 

1. Race Neutral Alternatives and Need for the Use of .Rac.e 

Ovendew 

• Whether a college's consideration of race or nati011al origin meets the.narrow 
tailoring requirements of Title \1 and the Cone;titution depends upon factors 
established by federal case law. 

• An overriding question is whether the school's use of race is truly necessary and 
focused a.s narrowly as possible on the achievement of the school's compelling 
interest, e.g., remedial or diversity objectives. 

• Before resorting to race-conscious action, it is imponant that an institution 
consider seriou!:ly the use of race-neutral alternative approaches (e.g., the use of 
admissions criteria that do not include race or rccrnitrnent programs). 

For a complete presentation of fetlernl sta.n.tlc1.rd~, see Legal Oudine, pp. 
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15. 

16. 

If race or nntional origin is considered as a positive factor, 
has the institution made efforts to achieve its goals in race­
neutral ways? lf so, what efforts were made and what were 
the results? 

If race-neutral measures were not undertaken, why does the 
institution believe that such efforts would be insufficient to 
serve its compelling interest without relying on race? What 
was the nature and extent of the deliberation over any race­
neulral alLernatives? Was I.here a judgment regarding the 
relative effectiveness of race-neutral alternatives and race­
<.:onscious measures? 

17. Does the college have data to show whether affirmative 
action is necessary? When did the institution begin 
implementing its affirmative action program? Does the 
institution have statistics or other evidence to show the effect 
of the program on achievement of diversity objectives or 
remedying the effects of discrimination, e.g., data regarding 
minority panicipation levels before and after affirmative 
action program~ began? 

2. Manner Race is Used, Flexibility, and Pool of Beneficiaries 

O\'erview 

• Set-asides or quotas should not bused in an admissions program unless such 
measures are absolutely essential to remedying discrimination and its effects ln 
addition, admissions programs that rely on separate tracks or separate decision­
making procedures that prevent a comparison among applit;~ts of di1TerenL races 
and ethnic origins are also particularly vulnerable to challenge. 

• The use of classifications based on race or nationa.1 origin should be flexible. For 
example, the Supreme Court in United States v. Paradise found that a 
rat;e-conscious promotion requirement. was nexihle in operation because it could 
be waived if no qualified candidates were available. Consideration of race or 
national origin as one factor among several other admissions criteria in some 
circumsta.nces may also be evidence of flexihility .. 

For a complete presen.tation. o,ffederal stn.11darrls, see Legal Outline, pp. 
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18. How does the college assess whether diversity has been 
achieved? Does the admissions process incorporate 
numerical goals? :Sy what .process were these goal~ derived? 
Do all or only some of the schools or programs have goals? 
If the program is remedial, are the goals related to the 
percentage of minorities in the pool of qualified applicants, 
and do the beneficiaries include people in racial or ethnic 
groups for whom there is insutlicient evidence of prior 
discrimination'' 

19. Are admissions decisions made through separate tracks, 
admissions committees, or eligibility criteria defined on the 
basis of race or national origin? Does the program establish 
fixed numerical set-asides? Is race an explicit requirement of 
eligibility for the program? lf there is no such factual 
requirement., does the program operate that way in practice? 
Or is race just one of several factors -- a "plus" -- used in 
dt:i.;isiun making? Could the objectives of any program that 
uses race as a requirement for eligibility be achieved through 
a more flexible use of race? 

3. Duration and Periodic Review 

Overview 

• The duration of the use of a racial classification should be no longer than is 
necessary to its purpose, and the classification should be periodically reexamined 
to determine whether there is a continued need for its use or whether it should be 
modified based on changing circumstances. 

• OCR considers annual reviews the best practice to satisfy this aspect of Title VI's 
narrow tailoring requirements. 

For a complete presentation of federal standards, SC!e Legal Outline, pp. 
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20. Is the program subject to periodic oversight, and if so, '\vhat 
is Lhe:: 11alun: of that oversight? Docs the periodic review 
assess whether the form or extent to which race or national 
origin is considered should be modified in light of the 
outcomes of the affirmative action program? Has the 
program ever been adjusted or modified in light of periodic 
review? What were the results of the most recent review? 
Even if there was a compelling ju,stification at the time of 
adoption, that may not be the case today. ln that regard, 
does the program have an end date? ls there evidence of 
what might result if the racial classification were 
disc on tinut::cl 7 

4. Durden on Non-Beneficiaries 

lli·erview 

• Affirmative action necessarily imposes some burden or disadvantage on persons 
who do not belong to the racia.I or ethnic groups favored by the program's 
classifications. While some burdens a.re arxepta.ble, others may be too high. ln 
general, a race-based classification that '\rnset.t.le[ .s] ... legitimate, firmly rooted 
expectation[s]" or imposes the "entire burden ... on particular individuals" crosses 
that line. For ~xample, if an insLitution tenniua.tccl scholarships that had been 
awarded to particular non-minority students in order to fund a scholarship program 
for minority students, that might place too much of a burden on the affected non­
minority students to be considered narrowly tailmed. 

• Generally, the less severe and more diffiise the impact on nonminority students, the 
more likely a classification based on race or national urigin will address th.is factor 
satisfactorily. lt is not necessary to show that no .'\tudent's opportunity to be 
admitted has been in a11y way diminished. Rather, the use of race or national origin 
must not, overall, place an nnd11e burden on students who are not eligible for that 
consideration. 

For a cmnplete pre.tentation of federal standards, see Legal Outline, pp. 
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2l. Docs the institution periodically assess whether its 
consideration of race or national origin in admissions places 
an undue burden on students not eligible for that 
consideration? . What is the nature of the burden imposed 
on persons who are not included in the racial or ethnic 
classification established by the program? Does the program 
displace those persons from existing positions or financial 
aid awards? What is the nature and extent oft.he impact on 
non-beneficiaries in admissions? Does the impact of the 
program fall upon a particular group or class of students, or 
is it more diffuse? What is the extent of other opponunities 
outside of the program? Are persons who are not 
beneficiaries of the program put at a significant competitive 
disadvantage as a result of the program? 



III. FINANCIAL AID 

Federal Standards 

The relevant standards are stated int.he Department's puhlished guidance on the use of race or 
national origin in the provision of financial aid, 59 FederaUle.€ister 8756 ( 1994) (copy included 
wilh Lb.is Guith:). Tht: Financial Aid Guidance i.s also ava.i.lab.le oo the Dcpa.11.ment of Education's 
internet web site, ·www.ed.gov. · 

The legal standards governing the use of race or national origin in awarding financial aid are the 
same as those described for admissions decisions. The institution should answer the questi.ons 
related to compelling interest and narrow t11iloring 11s outlined in Section II to evaluate its financial 
aid programs. The checkpoints below identify additional information Lhat may be specific to 
f 'al 'd .. 1nanc1< ru. programs. 

• Tf the institution is in the Fifth Circuit, remember to consult the fifth Circuit 
Standards sections of the Legal Outline and the Hopwood decision for the 
appropriate standards. 

• If the institution is in the Fourth Circuit, remember to consult the Podhere.'>ky v. 
Kirwan decision as described in the Legal Outline. 

1·~ :·;· .. :;·;· ·:·.·:;:· ;-.:·.·:.'· ·:·; . .'.I A. Initial lnformntion Needs 

1. .l.s the .institution's financial a.id program guided by a written 
affirmative action plan? How is the institution's financial aid 
process structured? 

2. From what sources does the institution obtain its financial aid 
funds? Are the sources public or private? Inside sources or 
outside sources? Federal, state or loca.J? What percentage of 
aid is received from each source? 

3. Does the institution's financial aid programs include the 
consideration of race or national origin (as either an exclusive 
factor or as one among a number of factors)? If so, how? Does 



Lhe insLitution fond or administer "race-based stholarships"? 1 If 
so, what is the justification for each consideration of race or 
national origin? Are the institution's reaso11s consistent with the 
Department's race-targeted scholarship policy? 

B. Financial Aid for Disadvantaged Students 

3. Schools may target financial aid fof disadvantaged students, e.g., 
students from low-income families, or aid based on students' 

· being in the first generation to attend college or family income. 
Does the institution's definition of "disadvantaged" used for 
participation in the program include any consideration of race? 

Of not, then the program is not a racial classification subject to · 
strict scrutiny. Tf yes, the program is subject to strict scrutiny 
and ~ot :fit w..it.hin this p1in~ipleJ 

C. Compelling Interests 

4. \X/hy doe1S the program consider race or national origin in 
financial aid decisions? Is it intended to remedy discrimination. 
to foster diversity to achieve an educational objective, or for 
some other purpose? fu' the use of race is intended to remedy 
discrimination, see questions 4-11 in Part II. If it is intended to 
foster diversity to achieve an educational objective, see 
questions 12-14 in Pan rr] 

D. Narrow Tailoring of Remedial or Diversity Prngrams 

5. Are financial aid decisions that consider race or national origin 
narrowly ta.ifored to achieve Lheir purpose? Sec questions 15-21 
inPartll. 

"Ra.sed-based scholarships" or '·race-targeted aid" mean, for the purposes of this Guide, any 
financial aid for which eligibility is limited to persons of a specific racial or ethnic background. 
Each of the questions in this section on financial aid also are applicable to financial aid programs 
where race or ethnicity are used only as a plus-factor in deciding awards. This section is based 
upon the Department's 1994 race-targeted scholarships policy. 

7 



6. If race-based scholarships arc awarded, how many does the 
in$:titution award annually? How many students at the 
.institution, by race an.d national origin, receive non-race-based 
financial aid, annually? What proportion of total financial aid at 
the institution (institutional, state, local, Federal, private) is 
earmarked for race-based scholarships? Does a comparison of 
the amount of race-targeted financial aid provided to students to 
the total a.mount of aid provided to students without regard to 
race or national origin show that the program places a.ii undue 
burden on other students who are not eligible for race-targeted 
~id? 

E. Private Gifts Restricted by Race or National Origin 

7. Are racial or other criteria attached by the donors to the award 
of any financial aid funds?, If so, can the institution justify th~ 
use of race under any of the principles of the OCR policy 
guidance? 

8. Ts any race-targeted aid received by the college's students 
provided directly to students without involvement by the 
.instituti.on? lf so, under the policy guidance Title VI does not 
apply. If the college makes privately provided race-targeted aid 
pa1t of.its operations by getting involved in the offering or 
administration of the aid (e.g., through selection of recipients, 
distribution of funds), can the college justify the use of the aid 
under a diversity or rex:nedial rationale? 
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>'0IE TO BILL KINCAID, OAWN CHlRWA. RICHARD .J~KOMF. 
t ' 

Re: 4ssessmc::nt Outline 

We h'we revised the: self asse.q~m~nt pncknge in re!'ponsc: to Bill'~ suggestions. The 
I 

package is now an Outline, comprising i:ill Overview. a Guide (tht! legal mc:mo), and 
a Workshe~i (the checkpoints). 

I ' 

Please: flag the pre~entat1on of Bakke on pagl!s 2 ~nd 5. The Gui<l~ retlects thc: 
discussion of Bakke the Dc:partment of Education h~I iev~~ appropri'11e and 
necessary. Our version omits from p. S of the Guide>: a ~cntcm:e that was pruv1ded 
by DoJ ofter we discus!ll~d our concerns: 

While no m~jority nrinion for the Supreme Cnun has squarely addressed 
when a non-remedial o~i1:1.:tive may constitutt· n ~ompelling inkrc:"'r that can 
justify tht! use of narrowly tailored ra~~-con~L·ious ni~a'iurcs. the United 
States supports Justice Pu well'~ opinion as a ~orrect slatt:ment of the law 
under the Con!titution and Title VJ. 

To ensure thr\t C(')lleges understand that there is <111 is:-iue about the legal weighL of 
Powell's opinion, we aJded the Fifth Circuit's rejcuiu11 of Po\&.:ell •• os not writing. 
fur a lll8joi-ity·· to tho Hop\\iOOd section, on p::iges S-6. 

Our pnsition i:s that the ccope of the holdine in Hakkc nnd the effe<.:l lo be given 
Justice Powell's opininn on diversity are i~sues 011 which diff~ring interpret.atiuus 
ar~ rc125onobly possible. From discuio~io11s with uttorneys reprcsen1i11g two 
universities in federal litigation on diversity is~ues, we know thnt the 
authoritativeness of Powell's opinion and the t>xtenl of the hulding in Uakk~ will be 
litigated. Counl"icl in these pending casi:s and hir,hn education g.rnups rt'prl~senting 
a substantial majority of colleges and univcrsitie•: in rh~ wuntry will have major 
legal cuncems about the "no m:ljorily upinion" languuge. In addition lt• '1ftecring 
the defense of pt:ndlng law suitJ. including. ihis lr111!d''l481: in materials designed to 
suppurt lawful practices may tend to disu111rage ~ollcges nnd universities from 
pursuing dlven;iLy iu a ll\wfol manner. Wa helievt:" tluit the \ Jnitcd States has ml 
compelling need to weigh in on this unresolved i:,:~uu 3I this Lime. 

ln response to Bill's suggc:stions, we added some tr;::-.l boxes with key excerpts from 
thc: Guide. We also udded, on page 5 ri r~l'crenc~ to the cd11cu1ional bc:11dits of 
diversity claimed by ACE et al. in their amid briel. i11 Pis\.:ataway. 
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We louk forward to completing the vetting process and issuing assessment 
.- materials that will meet 11 widespread need for infun11ation. 
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INTRODUCTION 

Pn1pt'!~ly designed and conducted affirmative action pr• 1groms thnt consider race or 
national origin in posts~comlary H1lmi.~si1111!\ 11nd finam:inl 11id 'kcisions arc p~rmi~s1ble und~r 
fedt"ral lilw. t"hi~ guide i" deiiigncd lo hdp postsccon<lury in:,1itutions th11t huvl), or~ 
con!>:idt"rin!:!. e!;lablishi11g, affirmative 3i.:tion program~ as:ic~s whether thMc proi,trams art.• 
rnn:.islt::lll wlth Tirlc: VT o(thc Civil Righl:i A1,;l uf \1)64 n11d iii..: C11n:il1Luli<1n. ln9litutiou" th'-11 
opern1~ aITTrrl1111iv~ action programs should riiOfO\Jsly rcvi1.·w tho~i: pmJ,,1,rnm:; 11n u regular basis 
'" ensure that the)" cunlinuc lo ln: 11ecessary 11nd that rlic) ar.: h.: ing conduclclt consistent with the 
applicable le,al 5tandards. 

A' n~ed in thi5 Outline, the term "atlirmntivc oc:tic1n" nwans the LISC or consid1mni(ln of 
race l'r niltim~al origin as a factor in admi~~ions or in the uwl1rd of finunciul aid. Because 
r~c.;ruitmc:nl a!nd outreach progrllll15 designed to incrcu~c the numt'ltir ot minorities in :m 
instillnion1

$ applicant pool raise distinct questions and ty(lil·nll~ should m11 he subj~c1 lo 
}u:::igltlcm;:J 1.:\'111~titutiona! 5tl'utiny, this guide should IWl h"' U!l..:U t11 :11:.:11>:!: lhoEC type~ ol° 

pru~ra.ins Thi" Outline al5o does not address pro~rums und~rlaken pursuant 111 a coun order. 

Jn 1994. the: U.S. Department cif Educution publish~t.1 r!.uidanr;e regarding its evulu111iun 
under Title VJ of 1111 institution's consideration ot'rucl.' or nati11n11I origin in the uward nftirnrncinl 
;;id. Nondisdrimination in Fed~r11lly As:ii:ited Programs: Titk VI of the Ci"'ll Ri~hts Act nf I 'IM, 
5C) Fed. Reg R756 (1994) [hereinafter hnnncinl Aid lluida111:.:I lnsti1llli11ns shouhJ 1:u11st1l1 llm1 
guidance for' a more spceitlc discussion or arfirmliliw ll~liun i tl ti11an1,;i;.il "'id dcci3iun.~' in1:1i1di11f, 

1-m institutiorl's involvement with pri\'ukly donated rnce r1.1~~1ril·tive fund!: The Finam·ial Aid 
Ouidancc iJ \11c[u,kd with thi3 Outline and con be ti,1md on th~ F.duc:i.tion l:lt'r1irimP11t'~ Wl"h l\i11~ 

Mt www.ed.spv. 

11li!> ~df As~essmcnt Outline c.on~i~ts of 11n O\·ervil!w. a legal Gulde, unc.i 11 Workshl'~I. 
The Ovc:r.·icl.. highlight.<! the Guide's comprchensivc prcsenl:ltion of federal standards upplkablc 
tn 11ffirmativc action in admissions and tinoncial aid. The W11rk9heet i,; tnL'lllded 111 Hill 
i11~titutiC1n~ ih collecting the infonnation necessary to i.:onduc1 111h0wu~h revi~·w of their 
prner11.m~. The Work3hcct is di;:iiw.rn::J ll• h~lp i11$titutio11• iJ:ntify an:J "r8unize in1i.irm111i1•ro 

rdcvant to tile legal standards discussed in th~ Ciuidc, hut 11P1 1.·Vcr)• qu~stion nt>i.:essaril>' "'ill hL· 

rdcvunl Lu ~~ch im;tit1.1tion. In addition, no single nn:iwt>r "r .-r1mhinnti11n 111' answers will h~ 
cnnclu!livc a5 to the validity of o.ny particular program. 

TI1erb is much unccrto.inty 'tvith respect to the law on :iftirmatiw ut:1iu11111 thi:. rime. New 
tli=r.:i!'lions, by the: Supreme Court or lower courts, muy signitii.:antly affect lh~ standiuds ~l1vc:111i11g. 
the approp1iate consideration ot race l'r nauonal origin oy cduca1lonal tnslill1tit•11:os. ''" 
imtitution's pro&rcuns may also l'f affected by !!Tate law re4uirl•ments, surh as Propu:;iliLJn 209 in 
Cnlifumia. w, 'n.:ourcige institutivn11 Lo consult with tn~ir C•'11m:d, :1nrl 10 cnnlar.:1 lht: Ol'lil·.c: fr11· 
Civil Rights ("UCK") 11t the Department of Education. li1r :.i~'i'l<111L'C". ,\ Ii"' nf OCR olliccs and 
st.aff availAtlle to 11nist ynu iq included in this guidani.:i.!. 

I 
i 
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ASSESSMENT ovERVIEW 
Federal legRll ~tamlitrJs thet apply to the con5ideration l)t' rmx or nntionul origin in hi~her 
ellul·ation 11ri~ frnm the Constitution o.t1d Title V l or lhc l.'1v1 I l<.1ghts Act M I qt\4. This 
summary is i~1tended ,.,. a hricf overview of the compreh~n»ivc legal dh:cusr-:i1)n in the Ciui<l~. 
whid1 must l-le rlioroughly l;On:sic.kr~d in u.:iin& the: i\:;:;<:~~m.-111 l'Jutlin··· 

I 

I . COVE~Aa~ OF' THE OUTLINE 

I 

• Public institution~ that 1uc Jl1Sr1 elf a ~luk' ~ iOvernment ore subjt:1.:L W the 
Fou"e~nth Amc11dmc:n1 of the Constitu1inn. l'uhlic nnd rrivute institutions 
1h11t r~l:ci\·c federal financial u:;si.~1:in1:~· J'r,.m the U.S. Dcplrtmem of 

&lucati1)1l 11re suhjcct to Title VI. :. This A!t-~e~~mcnt Outline applii.:~ to ndmi ~1siMlS :tnd finandal aid proHrams 
where race. i.;(1!01·. or national origin i~ 11 li.i.clor in de1.:i!>ion mnkini.:. It 
~pplicx both to programs in whii.:h rucc or national Migin i~ the sole factor 
in a deci~ion and to tho~c in which rue.· ur national ori~in is om: or many 
factnr.o; considered. The Outline docs not apply to admis!iions or timmci11I 
aid clrci~inn~ mode without rcj,\urd ll' rac.:\.l or national origin. 

• The legal standard!! i:overning lhc U:ll..' or rGCll or natiunal origin in liWMnling 
firnin;;.ial l'.id llr<: gcncroJly the :llllll~ '"' lho;;e arrlicable Jn nr1mi~1:inn.; 
rlcci!lions. The Dcpurtmcnt has rublislit:i.l ~uidanci: on 1hr u~e nr ran~ or 
,,,., in mil origin in tino.ncial aid rrol!rnni:;, 5~ l'eds;n!I Rc~jsw- 875 6 (I <>94 l 
(copy induded ""ith this Uutlini:). Th~· l·inanciul Aid Guida.rn.:c is t1l~11 
11vailahle on the Dcptu1ment of EdL1co11nr1'~ internet wt:h site. wwv..;.cJ.guv. 

2, CONSIDE:RATION OF RACE OR NATIONAL ORIGIN IS 1-'LlcMISSIBLE WHFN 
I 

THE STRICT SCRUTINY TEST IS SATlSrlED 

• Under the Constitution and Title VI ,.i ihc Civil Ril,\ht~ Act of 196<1 it is 
permissible" fur l·ullri,:C".!ii 11nc1 uni\t.:r;\ili..:., t.:i ~on:;i1 .. kr r<1cc or n:il1onal ori~in 
in making admlssiC1n~ cfe:d~inns ;111J in (IWardini: linani.:iul aid providod 
that they uti~fy thr• 1..,~,..l 1r-.,1 nf"~tri._1 .,cn.1tiny.'' 

• To c;atlo;fy ~trict sc.:.rnti11) .. tlic in~titu1i11n11I intcrc9t underly in~ an amrrnative 
action inca,.urc must be ';c1)rnrcllin1,1'" und the measure must bl' "nRrrowly 
tailorc:J" lo !lerve that interest.. 
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3. RC.MEO NG 01seRIMINATION AND ACHIEVING CAMPIJ~ DIVERSmt ARC 
COMPELLING INTERESTS SUPPORTING CnN~IDfRATION OF RACE OR 

NATIONAL rRIGIN 

• The compelling interest inquiry c:~ntL'rs C1n "end.~" 1md m;k.s why uro 
institulion is dasslfying lndlvidunls •111 l ht' h;1 ... i ... or rau: Ill" 11ati1111al origin. 

li81: GUIOE, 

SCE au1QE. 

• Remedying the effN'.IS nfrfl"' dis~1i111i11L1lio11 con5titutc~ a ~ompcllin~ 
interest thatjustlfles the narrcn4'1y 1;1ilorl:d use 111"1aci: or national orii.:in in 

admissions ur li11i111r.iHl uid 

• Tn his landmark opinion in He1kln\ Justice Powell concluded that u 
univcr~ity may consider race in udmi~:iil)OS to attain the cducatiC111al 
l1c11Clit!i of divcr.5ity whcr1; 1".3CC M nntionel) <lTi~in j~ COn;;jd"'red u>; Onr.l 

fllCtor 11mnng muny. 

REMEDIAL PUl'tPOSE5 

t The Title VI regulations requir1.· :i recipient of frdernl funds thai 
has di~criminatcd in violution 11f fitle VI or its regulutions to rnk~ 
rcmed1al o.ct1on to overcome the 1:rtec1~ ofpas1 dlscrimi111uit111 

• A college that has Ml?n found t11 have dlsl·rlm1n;i1C'!LI h>- u l:11u1 L u1 
a.n odministrotive agem:y like the U.S. Oi:panr11c111 ,,f hfoc;itinn, 
Ufticc for Civil Right:.<, mu:;t t~k1.1 !:t..,ps co renwdy t hal 

di:Krimin11tion. I\ finding could also he made by 1:1 Stale'. nr locAI 
legislative body. as lonl,l as thl.' h1idj t1ndin11 discrimin111irn1 haJ !l 
stron~ basis in evidence identifying di~crimina1i1111 within ils 
jurisdiction for which rcmcdi1:1l adion is n:quin::~d 

• Absent such formal finding~ hy a l:11111t. uge11cy or ll:ii:-hllurc. a 
college may lttkc rnl:c.-n111.,~inu.~ remedial action if it hu:1 u :;trong 
bai-:!s in evidence for cllm·.lwli11c 111111 thc ulfomaliH: a1.;tion jg 

neces11ary tu rc.mrd>' 1111: i.:ffc.:L' .,f ;t,. p~t di~1:rirnin.nti,,n Qnd i" 

narrowly tflilnred 111 rcmcd~ tliat discrimination. 

2 
• . ,. ·~ . .. ··:~ ... -~ .. , .. ·. ~ .l'~.:. 
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I 
I 

DIVEASITY PURP05ES 

• Tn Rel!er1/,, of tht U11ivi:ni1y uf Culi)onriu v. JJaklcc. JuHtic~ Powell 
concluded that achicvini: th1: 1:Jucational beni:lits or campus 
divcr~ity i5 a oompclling rcuson tor Clln:;idenn~. race or national 
origin in admi!;sions in u m1m1wly tailoiod w<iy. A~cording tu 
.Tu~tice Powell's opini('ln. collei;e:i may .seek ~1iver.~ity in admissionl1 
to fulfill their acaJcmi~ mi!'i~l<lll through tht~ "n1h11i::1 exchnngi.? of 
ideas" that t1ows from u divcrsi.: :nudent hody. The l!ni1~d States 
!lupports Justice Powcll '::i opinion as a corre1:t st.atcmen1 of the law 
under th1: Constitution um1 l1tk VI. 

t Colleges nnd univeri:ities may JUScify lhe U!>e of me~ m mil iu1111l 
origin to achiC\'C fundument::i.I i:l..lucational goals through campw• 
diversity. An institution must tie an1e co support il!!i L:l<tlm 1lmr 
diversity serves its cducotion:il oh,iecrives. 

o For the consideration of race :~nd n11lonal origin in 11.d111issioni;; rn 
be lawful under D div\:r:;ily 1;11io11alc, an i~tltutlon 's ddinil i1111 11r 
diversity must include charui.:tuistics in al..lclltion co rai.:e or 
lllllional origin. Suc:h di.,,·er~;ity characteristici: may include ocher 
life experience~. achicvcmenb. Clients, int~rescs, exmu.:urrlcular 
;,11:1ivitil":~. ~rnnomic di~advilnlti2CS. ieo11ruphic backArOLlnd, as 
well M various other.;. 

4. USES 
1

0F RACE OR NATIONAL ORIGIN MU~T BE NARROWLY TAILORED 

The nmow tailoring inquiry focuses on ··m~;ms" tt11i.I asks how the ~nvcrnmcnt is ~eking to 
meet the o~jecLive of the race or nAtlon11l nrigin-huscJ du:;,ili..:ation. If un institution supports iti:: 

nffinnBtive action program on remelli1tl purp~)~e;; nr the all<1inmcnl of dih!r:;ity, th(! u•:e o!'rncc or 
nation~! origin must he n~rrnwly lailore<l tu 11d1it".11t". ir.; p1np11:;,·s. 

• '\Al111~1hrr ~ r.ol!r.ge'~ consideration ol' rn'·e or national orii.:in mt:cts the 
m1.rrnw tailmin~ requirement~ of li1 lo: VI and the Constitution t1~pt-nds 
upun fHl'l"r" e~11hli~hcd by ti:dcrol c;isc law. 

3 
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r-CON!SICl!:fltATION 01" RACE/NATIONAL- ORIGIN- NEUT~AL ALTERNATIVES 
1
AND T~E N£!0:D F'r)g Tl-IF ''""'" ()F RAi.F ,-JR t~ATIONAL ORIOIN 

• A school's ust! of Ti1Ct'. .;huulJ b~· necessary und focused as narrowly 
:l~ rMllinle nn the achievi:m\:lll 111° Llie ~..:hoof's cornpc:-Jli11g inter~~!. 
for exAmple, rem~rli111 nr Jiwrsit:v objectives. 

• Before resorting to ru;,;c.:-consciPu~ ucl1nn. it is important that an 
institutio11 Cllnsidcr seriously the use ofruce neutral alternative 
approaches (e.g., the use of rct:ruilment 11r :::idmisc:ions criteria that 
dn not include race). 

MANNER RACE Of' NATIONAL. ORIOIH 1s USE'.D. Fu:x1D1LITY. AND 

FOOL Of' BF.NEFIC!ARIES 

• Sc:t-asidc:i or quotns 9hould not b~ used unll!ss such measures are 
ab5olutcly essential !(l rcmedyini; discrimination and its effects. In 
addition. admissions proi;rams th:ill rely on sl!paraie mu:ks ur 
separate dccision-makin~ prci...:l!dures that prevent a comparison 
o.nwng, oppli~.:1nt:t of dilkront rnc~~ 11nJ ethnic ori~ins :mi alee 
pruticulnrly \•ulnerablc to chulkn~~. 

• The use of classifications ba;.;~,1 on race ''r natiunal urigin .dmuld 
he tle><ible. ~·or example. the Supreme Coun in Un//t>1J Simi;, ''· 
Paradisr: found that u race-cuns~ious prornu1iun n~lJuirc:u11:11l was 
flexible in operation ~ecaui;~· il could~ wJivL·J if nu qrn1litied 

candidates were ovall:ihl!!. 

Consideration of ri!L:i: or 11'11 i' ",;i I origin a~ nnc factor arn1in~ 
several other admissions ni1cri11 i11 '"'"''. circ11m~tancc:1 may be 
evl'1ence of n1:x.lbilily. 

4 
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• TI1e duration of the use of a ra.:ii1l c:la..-;silicalion should be no 
longer thim i~ nccc~~ary lo its puqio.~e. The classification should be 
pe1-indici11ly rccxRmincd tn determine \l/hcthcr there is u ~ontinucd 
neC'd for its use or \~hl·ther it .~h1111lri hr. modi tied hascd on 
t:han~in~ cin.:u111stu111.:cs. 

• OCR i.;un:iiJ1.:r:11U1mn1l r1.:,·i..;,•n 1hc bc3t procti1:~ l~> :;ati;;ly this 
aspect of Title Vi's narrflw tuilllrinti rcquiri:ment3. 

8UROEM ON NON·81!'.NEFICIARIE:S 

• 

• 

Affinnali'-'c <itlio1111cTt'.SSHril)' i111pnl\cs some hurden or 
llisndvi:111L11ge llfl pen•1111' ""'"' J11 11ut belong to the r~iul or 1:thni.:. 
ll!roups favur~d by the- 1m,~rnm ·..; clas~ifo;atinns. While some 
hurdens are acceptahk others 111<1) he tnn hil!h. In fJCncrul. u racc­
basecl clns~i fkiilion 1htt1 umicllks. legitimate. firmly rooted 
~x.p~L"Latluns ur impL•S~' the ~111irc hurdc:n ()n particular individll!ll~ 
..:russes that line. 

For c=xample, ifan institulil•11 lcn11i11ah~d sd1olar~hip!\ that had 
been awarded to paniculur nrn1-minurity .~1udi::111" in nrdcr to fund 
a scholarship program for 111i11.-1rity ~t11ckn1.~. that might place too 
much of a burdtn on lht' 1tlfoc1c:d 111m-111i11.-1rity students to b( 
considered narrowly 1;1ilmc:d. 

Generally, the le£i severe and rncire di!TirSt· 1hL~ impiii.:L 1111 non· 
minority students, the mort: lil .. ·ly a classific!lli('n hast'd 'ir1 rm:c: 111 

natiomu_oriai.n.will a~dri:ss thi:; foc1or ~;n1j,,fitc111ril>'. 11j,~1111l . necessary to sho"; ttiat ·~()stu~li.:1i1's (ipp.ti-r.Lunity· t~he 1'1.l11iiriP.ci hA~·- .. =·····-:----.:-.::.=~-_:: - := 
be~n in nn)' w:iy dimini~hed. K~1Lher, 1he ust: llf nu.:c ur 11<'.tiuual 
origin must not, overall. phl<.:L' :1n undut' t"lunkn on -.1udc:1il:o1 wl111 
tlJ'e not eligible for that ~onsidc:1«1lion. 

·";;i.:·~~;~·;:.;.~:r;n-·r..·~\·:;·:· .... ~~.~~----.- ... ~-~.: .. : · · :- .·:'·'/" ~·;~~_1:~_:· :···· ~ ~ ·:...:-· r!-=:::::::z-y ·~ :"":.":'~·· ~?"::! ~~ T"r··~':I :· ::i;-;-~irp·~~~:r- .,_ .. ~ ~~~nr~n~~! :!!':""; ~-r~ .... : ... :~~~.:.:-;.~~~~···-- ~ ....... -~ ·~ .. j) 

--."~'!"'·~~::~i~;,~ .. i;:~'.'.~",; .. :~~: 1~.~~·:'L:i;,:;:?.-·L:: \~·.:y· beliin in nn)• wa'y'diminiRhe<l .. K:ither. the'use llf r'iu.:c'or i1i1tio1i.al ··::.J;[i:!:··\;i·.:.i~:.:.: ... ~··\;,:_"!;•; ·!n!i 
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~-!:1nstiiution ii in lhc Fitlh Cin:ui~ rcmemh" '" cnn:ult the Fit\O Circuit Standucds 
!l_c ~ons of_th~ G\jlqc and ~he ll()pwoo~ lk\:i~l'ln liw ihl! appropri:i1.~ stan~ard.~:. . .. ... ... . .. 

If L?~ institutio~ ill i~ the Fourth Circuit, remcniha to coni;ulL thc !'11dbqri.t.\'k)• ''· Kirwan 
ucla:Hon ll:3 d'~cnb~d 1n the (Ju1de. 
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I 
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Both lL CuIUilitution and Title VJ of th~ Ci"il lli!-'.hts 1\cl of PJ64 may upply tn an 
i11stit11.tin1~'s afti~a~ive action program_!\. The Fourteenth .1\m~ndrnent In the I Jnitcd Slates 
Cuns111ut1(•il i.~n~h1h1t.~ ."ltatc~ from deny1ni.: any person <'qual rr•1t~cllon of the law&. Ri.!causc: they 
Hl"t" it part of sratc government, public collcgc.s QJ'ld univi:rsitic~; are cowred hy the I· ouneenth 

Amcmlmenl.J 

Title I provides that no person in the United State~ ~Jul I, ()0 the ground or l"HL'~. L"ulur' ,,, 
--·-.... -.- national origi~. be c>Ccluded trom pon1c1pat1on in, be ucnh:ia th~ oenc:OLs or, ur ~ sul~JlTl1~i1 111 

~-:~-'~\f:;;.~~;~dls~tirni11atidfi Urldct '4hy 1pro;rliril1 or dt:ti'vity receivl!'S:t¥~~~1.· nm1ncial assli;Lunce . 1 ~ I ~'-'Y 1ptihl_k . '""':'.'.".·IW~~~~~~:-:::~:~.;;.;;; 
&,ilhl::f?"ii./,~<·'-$'..i.,,,. " ' t' ~ ' \..at • t" 'I 0 ~ h fid I ' h' . ,<n.N.' .,.•o'l .. "·"o""J"'"~~,.•·"I" =·!e!!F."' ;:>li!W.,.. ~ .. ~ .... .- .. , ... '' '· •• .. ur priva c institution tna rcc:e1vas inanc;1a ass1etanc!o> 1r(lJ11 t l' <! era l:l""l'mm~nr '" i;u ~eel tu .. :·'. .. ~· ~ ... ._. ;,.;,'::'.,,: .. ·::.~~'(;.;_~·~;ty'·"~ 

the: rcquiremcpts of Title Vl. A public Institution thot rt:.:~iw~ iedt:ral tlnancial assistanc~ is . 
therefore covered by both tnc CoMtitution 11nd Titlt! VI. TitlL• VI cover~ all 111'thc: opc111ti1111" 11fa11 
institution that rccc:i..-es federa.I financial assistance. including •ht! institulil•11'~ i11,,nlvt".111cn1 in th~ 

the rcquireme ts of the Fourteenth Amendment.' 
award ofpriftely donated funds.2 Title VT permits aftirmali\\: ac1i<1n ml'asurl."s 1l1i:1l w1111ltl satisf)' 

The . tee for Civil Rights at the Department of" Frl11r.:1tinn i:o1 responsible for enforcing the 
requirements of Title VI at institutions receiving frdernl l:d111.:a1in11 funds. ln:;titution!I subj.:cl to 
Title Vl rnust

1

abide bl' the provisions of the statute and m111pl;. ·~it111q;ula1i.-·n~ promuli;utcd by 

----------~~.?.~ce f~i~-i~·i·l~~hts.~ ........... __ . ~- ........ ·-··""'·-·~---~·---~~ .. ·~···-
"· WH<~ Oooo AH ADMooooo•s o• F••A•COAL A•o Pnoc••M u_. • 

CLASSll"'ICATION BASED Ol'l RAcc on NATtONAL OR1G1Nr 

I 
This Quide applies to admissions a.nd financial aid prol!,rams that use L'rit~ri" hascd nn 

ra.cc, \.'Olor, ot nation.ll origin as a factor in decision mLlking. It ;•rrl le,; ho1h to pro~r::tlllli i11 which 
r111.:e or natiortal origin is the sole factor underlying thl! in~tlnnion's dedsiun aml 10 1li11~c in whii:h 
ri\cc or national ori2in is one of m(lny factors consicl~rcd. Thi' (iuicte does nrn i1[lflly 1u 
admis~ions dbcisions or financial aid a"'ards: that art! ha~ed ''" rnc~·n1'.11lrHI ltLL:llll~. Fl1r example. 

.. the Ouide wf ld not opply to an institution's support tor disadv~mlttgcd )lf111h~nts thmu~h . 
~~·:'''' .,,... , ... , .. .--~dmi~M>ns o fi~iBl Bid. as lone. as lhc:. deierminatim1 tlwt " quckm l. s d i~<lv 1m Lil.1.:.1.:J i:oi not 
-.~i.'::•'},!it,';)«,.;Jt ~N!i 11remc fs 1mr;vr.; 1:1. pu1'hc rnsttluuon thfl n:r.;~1vcs tecicral I nanc1a1 a~s1~-r.mc~ 1s · . •. · ... , .. .,. ·.: ·.< .: . .:">. >< ·. ·>·",.,. asc on rac or no 1on'1.I ong1n. · .. · · . ·· ·· · · · -...... - ... · · ... . . . .... , , ' , . , -c~1 ,._,. ,;_.,,, ................... ~'"" ~ .• ~. 

I 
i 

....... -----------
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Ill. COM LIAN CE WITH THE CONSTITUTION ANO TITLI!: VI: Sl'RICT SCRUTIN'P" 

The S·lprcmc Court has determined that the Constitution requires thut any government 
program that ~scs rocc or n12tion11l origin as a factor in dcciii011 making must ~atisfy ;.strict 
scrutiny".~ M explained above, thi!I same standard upplics under Title VI to ull schools receiving 
tcdcral funds.· To satisfy strict scrutiny. the institutional inicrl'sl underlying an affinn11tivl! acliun 
measure must' be .. compelling" and the measure musl he ··narrowly tailor~d .. 11) serve th1u imere~1 ~ 
The i.:umpcilli1~ intorest inquiry centers on "ends" and uk~ wh)' nn ingtitution ;~; t'l:t,:!':ifyinc 
individuals orl the basis of race or national origin. The n;1rro\l,I 1ailoring im1uiry fm: Ltsl·s llll 
"means" and $sks how the go"·emment i~ ~eeking r11 meet th~ oh.1t~crl11c ofrhe rnce·hEl..;eJ 
cl~sitication.j 

A. TrE COMPEL.LINO INTEREST 

The S~preme Court has held, in the' Ritl{l!llfl' o/rh.~ I ini1,1•r.dty rifCul!fim1fo v. N"kkc· 
decision. that 'a college or university may consider rnn."' i11 j,, ;11 l111i<;.<;ion<; proci.::-;s.' Th..: interests 
that msy justl~1 the consideration of race ur naliurml 11rie,i11 i11 hi~hcr eJucation can b1: divided into 
1wo broad categories: remedial inlerest~ 1md non·rcmcLlial i11ti.:11::sts. The Suprt:mc C011rt 
repeotedly has held that rem~dying 1hc c:rrci.:Lo; ofpu~t uiscrimin<ltion con:;titutc:; a comri.:llin)t 
interest.' In his landmark. opinion i11 BaH.t!, .lu!iitkP- Pnwdl rnn~ludcd that~ university may 
consider race 1in Its admlssion!I prol·.c~~ in nr1lt:r Ill r .. ~ier Ui\Cl':~it;.- amc>ni,; it.• student bod)· t.n 

further the unlversity's educatiumsl ubjC'l~Li\'cs." 111l~ 1 lnit.~ Stutc~ ~upports Ju:itic.c 1-'o .... cll' 3 
opinion ai: a do1Te{'T ~ti:ite>ml"nt nfl:tw 1mcl~r lht": \.11nsli1u1iu11 J11d Title VJ. 

i 

The dourt'o; d~·i,..inn.i h~-.·~ 1mt forf'!cln~eci the pnssihility that non-remedial inten:sts other 
than fostering divc1'1iL) for educationol purposes may al.,o h\: i.:nmpclling. hut no ~;uch interi:st ha" 
been recognitrd as cnmpellin~ hy the Supreme Cout1 to date. Thus. th~ri.: urc substantial 
llllC'sLium as tb wl1ethcr and in what settings such other non n:meJial ohjcc:liv~s can CllnS!itute a 
compdlins illcrest. 

I .c:Me;Q)'IHP THE. EFFF;;CTS OF DISCOIMINATIQ~J 

Remedying the idcntilied etfoi.:ls of past discrimination 
con.:1titutc" a 'ompcllin~ intcrc:11 thlll oan n1rriort a.n ini;titutlon'1: 
use of a classification l'la3cd nn rui.:e or national origin. This 
dillcrimination could fall inlu l wo cntegoric~ .. First, an institution 
con seek to remedy the efft:i.:t• nf its own disi.:rimination. Secontl, 

the federal aovernmenl or a ,:1:1te or l\'cal isovernment may sieek. to 

2 
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1 

ects of discrimination committed within i" jm; "I lcdnn. Ind wl Ing distrimination 
committed J~rlvate actors, where the gnvernmen< h"""'" " 1 •><iv. I"',;,; pant in that conduct 
and thus he!pt 10 perpetuate • systom of exdu>iun. "' 

I Thus,.a public instilutiun m11y, l'.1111si111~nt with its au\h11rity. seek to r~mcdy the etlect:i ot 
past ~scrimination in its e<luci:llionl11 ~y~tr:111, incl11di11t' Jiscrimination hy loco! 3chool 
systenu orb) privalc: c111l1ies, 1h111 it ha~ helped w p1:rrl.'Luall.'. 

I 

In eilh~r Cl'ITC~Clry, the rcll'\cdy may be aimed at oni:oin1;: pu\l~111:; Lllld practiccti e>I' e:<clusion or at 
the lin"erin~ ~rfects of prior di~criminatory conduct. 11 The fnct nnd legacy of ~cneral. hi!ltMlcal 
i:ncictal discrlminutiun. howev"'r. is an insufficient hasij for <illirmQ\1\·e Mlirm ~imikirly, 
amorphous t:Jaims or discrimination in education th11t nrc.: not rdoted ln an institution's programs 
are imu.lcqua e. 11 

An i1Litution should be able to idcntitY with some pn.:cision the discrimination w h~ 
remcditd. l~ justifyini remedial uffirmativo action hascd on 1he cumml ~ffeet'i nf pns1 
di~c:rimi11atidn, an institution should be prepW"ed tll ::trliculull.' l1i'1\l1 anr currt!nt conditinns 1har 
limit oducatibnal opportunities by race or national orit.\tn are rr.:lated to p<is1 lliH'.ri111i11.11i 1111. i J 

lt is jot necessary for a court to make a judic.i:il 1inlli11g 11r disi:riminarion hcforc an 
institution m~y undertake remedial measures. Rathr.:r, thc i11.,1i1u1inn mmt nuvc a "stwn~ basi:i in 
C\'idence·· for it~ 1.:un..:lusion that rcmcdi11l actl4'n ls m·c.e.~.'i•ir)··" Thi., c•·iJ"'rn;c snnulJ npproach 
what the Supreme Court has called "a prima facie c.:usc of" ~1111.,ti111tinm1l nr statutory violution·· 
of the ri~hto bf minorities. 1 ~ For exampk ~ignitknnr <:tmisliL'.;11 di~pariLic:~ between the.: number 
of minoritie~ admitted to an institution and the percenrng1· 111° 111 i1101 iLil!s in 1hc pliol o! qualiticd 
applicants rm~ht permit an inference of discrimination that v.1111ld ~o11ppon the use of ra~ial or 
c.thnic criterm intended to correct those disparitic:'s. In rm1ki11t:. 1hi.~ comparison. a :iChllol may 
consider the pool of qualified students who actually uprly 1(11 ~1tl11ii-<si1111, ilnd the larger pllol ot 
students in a,1-eas from which appllca1ions may tie dr:w.11 ""l1u >•1ould meet 1h1.: ~d1\1ul ·, 
udmissions standards. However, mere underreprest>nrn1i1111 1il.111i11oritic:; compured 1<1 th~ 

. . .... iri¥ ,tffprk;/ • -... · .. 
cliscrknl11ii ori; :(vhetlier bya 
cuurt. an o P.ni::y. a letislatlve 
body, or rlr in.t#turlon ltselj.' 
re.\t\· cm " s rorig basts Of 
t!videncitJiat the tnstz'@ion 

ili.tcrlmi111a· d. tlN. ·institution 
may M,~e 11 rowly tQi/o,.ed 
afflrmarf vt actloii ii1earwes to 
rttm11Jji t11e JiaqJminatlOn. 

I. 

percentnge ofminnriLics in the general population i~ nn 
in~ufiicienL prcdinrn~ for itl"iirmativc action. 1

" 

The Title VI rci,:ulotiom1 require that an institution 
rt'ct".i\'i11~ fo1k~1;,l fi11u11ci;d as:>istanci: that hos prl'viously 
di~r.riminati:d tak~ n~tion \o ovcrcom~ the i.?ffect!' of that prior 
Jisc1imination! 1 Thus it u court. o. fcL1erul ugency, or :;1 

legislative: or udminimu11vc hody hus 1ound that a covered 
in~titution has cn~u~cd 1n di:icrimin:nion, that institution 
mu:il lok\; :il\;p-> ''' rcmcJy that discrimin•ttion. Th ... !:am~ 
nhligation arise~ if' the i11:Hituti11n i1~:elf det~rmin~·s that 
J·emi:clial acti"n i~ ncl'<:.•:mry rn c"rrecl the effect~ 1)f pa;a 

3 
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discriminsti n. When a finding of prior discriminatio11. wh1:1hcr by u court. an a~ency. a 
l~gis~ati.vc bbdy.-o~ th~ i~itution itself. rc!its cm a_ :1trong h~-;i.-; o,r ~vidcncc that the institution 

, ·· d1scr1m1natdct, the inst1tut1on may usc,narrowly ta1lorcct (\f11rnrnt1vc action mcu3urcs to remedy , 

the di!crimttin• 

a. FIFTH Clf!CUIT SIONQAl!!2B; BEH&01AL Oe..1i;;cr1yEs 

Jn Jtopwood \I. Texns, the U.S. Coun of Appi:al~ for the rifth Circui1 held thm the law 
school at the Univ~rsity ofTexns c,crnld nCll rely on post di•;,•,riminminn hy otht'r "'''h•\11ls in th•~ 

____ , ___ Ttix:u stale- sy~i~riCinCludin~--oth~r"Schoul~ itille1.Ji11-w.;isi1y orT~i:is-.--~1s--ilpri:;dii:;iliC:'f1..lf ____ _ 

considering race in its admissionll proct:ss. 11 Rathi.:r. in lhe vil'w of the court. thl' luu' sc:huol's 
constitutian~lly valid rc:medi11I interC"sls t'x.tcndccl no li:irtlin il1<111 rcdressi11g the effel'I' 11f m1y 

prior racial discrimination by the Jt:1w "':,hool itself ··!\" :i r1·,1d1. p;1s1 di~crimin111inn in 
"' education, other Lhitn ISi the: law school. [t:o11ld nm1.i11s1il)' tk rm:scnl ~om;idcraLi111111fruL:c i11 -

--~ ... --,,,,m;:ro;~..,,,~t1,1r~h&W~ih1lt~~itirit·:u19-=-n1iil;i.lldifl~~:binlling'"i;rt:Fi"l:l1·•11 i11'1l1t~Finh c~ir"l~iiif'"AC''1~i'ii"c1ii1n1y:·""~~~~"'""-~ 

'111J111'•P11·111..llll .. :,\1",,,,. 

~,., .. ,,r, •.. ,;.,,,._• .. :1 

-···· 

"'Pl1s1~~\.:l•1td1tly,i11"titut.iu11" iwTeJtm~, l'.11tnl'li11r'""'1111tHll't-i~""il'J1i't:11.m1•tt u .. c,li .. 1.:1 imi11<ltiu11 hy,,, - --- ------·---,,--·-·---··,, . .,,, ,~--~ 

otheor acturs 1in theo slalc:')j cdul·11tiu11al S)'Slems 11s a pn:·dit:i!lr- ii'" 1'.n11"icleri11~ r ;~1~•' .-ir 11~1in11;,J 
origin in admiii;sions and fimincial ~i<l. ln al.idiLiun. one "fo111:1iuu;1lly :sc::purnlC" 1111i1" 11f <111 
institution, ~u~h 11~ a mcUi\;tlJ sdnllJ[, (;llllllOl rd)' 1111 (li:lSI Ji'i1:1illlillllliO!l b)' uthi:r UliitS ill that 
institt1tion?'1 A p11rticul11r 11chnol in thmr. ~filte~ 11111.~1 h;,w ;1 ,,lrnng h11~is in evidence liir 
cnnc:lnding that there c:'!Cilit prci;c:nt c:ffcctli from dii;criminati11n for which th£1l school itself is 
rC":;punsib!e.' However, if a st1ue or i11~tit11li1)1l (•rt1igl11'r ,~.t111:.1tinn has an nhligatinn to remedy 
,;tate or insti:tution·widc discrimination. l lopwoacl 
does not prdhibit the appropriate legislative or adminimacivi.: body. or the ~overnin!! hody of the 
institution, 1ttom using amrmartve action 10 remedy thai dlsi.:rlmlnatlon In its <.:omponent 
schools.:1 

2. NON•8EMEQIAL INT!;Rli,U5 

I A. DIYER!tID 

In hJs ID.ndmark o~inion in Bale/cc, Justice Powell stati:d that n university may have a 
compcllin[l lntcrest in considering the rncc of appli1.: .. nls in iu admis~1ion:i prnn•ss in nrder ''' 

·111e Un11sd ·iari1 sitppQrrs 
Justice Pow 11 's opinion as a 

" : , , fOl!?.01:111a1 W,-of.pt1Ui\•1. 
undqr rhc c nsrlrurlcm and 
Tttlc Vi. , ' , , , , 

foster greater diversity anwni.: its t;ludent b11dy, Such 
diversity bring!l o wider r.tng~ of p1.m:pcctives to campus, 
which in tum contribu•~~ lo a more rohusl c:xchangc of Ideas. 
This exchQl'l~e i~; u .:llnLral rnissh)ll ofhighi:r educ:Ltion and in 

- - --- kNping Wittnhc timc-llonore<1 value tif ucaal.!mlc-1recaom. 
Moreover, in lhe,).li~w uf J u~lic..! Powclh th.: Firil _ 
Amendment protection nf ~uiemi<: frt:eJnm !:Uppons 
a.llowin~ a. univert;ity t11 "maJ.;e irs ou:n jud~mems" re~ardin):! 

,, ·, · ·c<l\1cn?i;.;;,-, ;~Ciu'Ciini"tiie~qeiecii~n·at"Tr!istuiien! hoii~, _n--·'i'ii~ unft~,rsiat~,~ 'slij;poiis .lusticc , , ___ ,,,_ .. ,,. ···-···----,-------·-· ·· · 
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Powell 'Ii npJnion :is a cnrrect ~llll~menl nf the IHw 11111h~r tht• ( '1 ms1i1111i11n 111UI Title VI.'' 

In a I.er for diversity to qualify as a compelling i11te1(sl. 11n institution must seek a 
rurthcr nhjeTtive l1Cy1inJ 1.hc rnr.rC'. iichie\lt'.fTIClll nr1liwrsity il.;t:lr. Tlic <'ourt l1i1s l,;llllSistc11tl)' 
rejected "radial balancing" a!\ a goal of affim1ativc m:tinn. hcLUusc "[p]refc1Tinll members of any ~ 
nne group frlr nn re11"nn other th1m rmr.e nr ethnir. oricin i~ cii~.:riminllfinn for it~ nwn sakc::."24 Vv' 0 ~ For cxampld, in Daklre, Justice Powell 5tated that divcr:\ity in un in~titutinn·.~ student hm.ly cun . Je wJQ/\ 
serve the furtther goal of enriching the academic c.,pi:ricncc. hut found no compel I in~ i11tc1ut in '2... 

1:1si.w·ina that the student body had a specified pc:r1.:C"11l11~i: ,,r pa11icula1 minmity ~roups or 
reducing thd deficit of minorities in the medical profcssion.2

' Accordin,i;ly. an in~titution that 
use~ affim1ative action to achieve diver!lity mullt have a sound educational ohiecti vc for its 
di ... ·ersity program. A school must be able to suppLlrl its claim that divcr~it)' provide~ 
educational ncfits and serves the schnol's educational oh.ii.:L·tives. 

I Fur f':uunple, iu their Amid Curial! bricJ filed i11 tlit" Plln1l111voJ1 ri1S<.'. 11 

coalition of educational or1:1a11in1tio11s. 1cp1~si.:111ing a substantial po11ion of the 
higher ctlut.:ittion i.:ommuni !)', prcs.:n lcd h 1 Lk .')uprc:111t" C11url s(1C ial si: icnc~ 

rc:K:arch and c:viucnt,;e 1.Jf 11 consensus view '1111un~ \;Ju.,;nL1Jr~ lliat \;11111pu3 

divcr-.ity ha'I a mea~urahlc: pci.~itivc cJfc:ct on i.:Ju(.;ntional m1h.:onu:s and that 
diver!lit.)' ii; essential to the 111i~fii1111s .. r 1.:•lllq:i.:s and universities. The~· ~lated: 

"Both kind!i of evidence support the 1:0111: lu~i' •n thut di Y1:r.sit)' improves education 
and aihances the goals of i11111arti11g k11tw,1kJi,:c where there was pm;11n1:cption. 
and fostering mutual regard where there wJ:> lw5tilc stcr..:ol)'pi.:." 2~ 

The ~upreme Court has had little occ11sion to addrcs.' other nnn-r..:mcdiul ob.i<:ctivcs. Jn 
his Bakke opinion. Justice i'owell assumed thnt 11stL1k1:ouk1 h:ive 3 compellin~ inlerl!st in 
"improvina ~c delivc11· of health-co.re services to communi1ic:1 currently un<ler~:~rvcd,'' hut 
curu;lul!c:J Uii.il lhc univcr:1ily hud failed w pro'Vc lhul l'\::.crv111,; 5iKtcc11 pl.'rc..int of the &c11ts in itr; 
medical schrot clnss for minority students wa::i cith~r needed nr 1-\eored tn Nomnte that goal.~' It 
is not clear whether a racial clauificati('ln that was 1111rrowl)· toilorcd to this interest l'Cltild 

survi .. ·e stridt :;crutiny.29 Whether othBr non-remedial inler6ls can be suflkii:ntly compt:"lling tn 
iustify the clic of diissificalions hosed on race or national oril,!1n should hi: i.:nnsidcrcd on a casu­
by-c11Se b~s. 

i 

I 
c. E1nH C1Rcuir 9TArfPARP9: NowRi;:MED1•L lrH~RC:5T:i 
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•D es the college or university have a duty to remedy 
disctimination on the basis of!ac<; or n~tiumtl or!,gi~1·,~,, = 

./ ClECKPOINT<S> Rl:MEDIAI.. PURPOSES 

P0\6/023 

4. .l there fac15 that •how diicriminadon'' !"he pmgrnm j '"' i li"d '"Id y hy rdcrct~e 
tci general $Ocictal di!lcrimination, gene-ml n~scr1i .. n°, nf1fo:criminE1don in L'UUC<1Liu11, ur 
a &to.tist!cal undcrTCprescnunion of minorilics 11~ l'1 •111pnrnl tu 1hc:i1 flC'.•Tr:111n~c nf the 
g~nlM'31 ro:rulation rather than the rele11.rnr pool ni' (,jUlllilieJ tlpplinml:<? W1thn1JI 
more, these are impennl~slble bases for affirm.Iii\,_, :1L'lio11, 

I 

S. Has B court, legislative: buJy, or a~cnL')' 1m11:h~ :i tinding that the in:1tituti("ln ha:-i 
discriminated against minorities? Is th..- instit111 j, "' 1 Ii~ ~11hject nf a rnurt 
d~segregation order m 11lc:~i'lllHtivc:11r 111l111i11istrativc finJin~ of u11lawful 
discrimination? Did the body m11kini:; 1h~: li11di11~ I 1i1vc a strong b1i.'ii~ in evidence for 
il~ c:undusiun? Doe~ The ln~t.irmlnn it:'iclfhuvl' ii ~lrun'° hu::.i::i i11 c .. ·idcncc ll1r 
concludin~ that it 1111~ discrimim'ltf'd? ll'thc institution is public. hus a stnt..: or locDI 
@OVernment mC\de lirnlin1;ts Llf tli~crirnim1li1111 Wt thin its juri!ldiction. ind11ci1ng 
d~·scrimination hy priv11tc: ai:til1'S? Are there prc~1:nt effects ofany :iUch po~t 
djscrlmlnatlon? W::is the gov~nmcnt, mis the gL1vcrnmcnt now. a passiv1: port1cipnnt 
ir\. that discrimination sn a:z;; tn pi:q1etu11k the cxclu~inn? Did the in~;titution help tci 
prrpeiuate thai Ji~l'iminati01l7 __ . ____ ..... -,-

6_ I~entify the racial and ethnic compositicin (~'o/\frii::un .'\mcrican, I lispanic. Asian­
American, American Indian. white) nfthc follciwine: groups: IJ th1: institution·s stu!.l~nt 
body; ii) the in~titution's qualified appl ii:unts: and iii l thi: rool of qualified pot~ntial 
applicants from whil,;h th~ i11:1tituti\)ll druw:; it;i c;t11J..:nts, for cxumric. !ltudent:; 

nlicc:ting the school's admission requircmcnt:-i living in the UNDe; s~rved by the 
it5titution. 

7, Ba5cd on the infonnation ilbO .. 'C, jg tn~rC' uncl.-rr11rreilentmion at the school or 

t
ualificd students from particular racei:; nr nati11n:d tirigins'.1 If so, is rhe: -.1a1is1 i.:111 
sparity significant? 

8. h'1t is the n.:iture of the evidence? Is it statlstic:d or 1'111_~('.d 11n wriLk:n documents? 
Are statistics b~ed on comparisons 10 the gto:n1·r:1I mi11ori1y population, (lr arc they 
rlt~re sophisticate~ ~d focused? ,For cxarnpk, d· • 1 hey Atte1i:p1 to idl!ntify the numhcr 
dt quallfieC1 mlnormes In thi: 1:tpphc11111 pr'1l)I. m ~.:ck to c:xpluin "'hu.l d1~ number 
would look like ''but for" the exclusionary t'!'l{'..1, 11f rli1'crimin11tilin? Is thcr1: 
~videncc on how disc.rlmlr1nrlnn hn~ hnmpert:•d minority opportunity in edttcAtion, or 

) 

1 .. -, ..... -·m••.•r:O: ..... ,. .•. '"-·• .. ,. •'• ' I •- • •'-• '< ':- '•• 0 ft, •• 
II_,.,.._~_..,_ I lo.--,..-· ..... ,...,.,...,_ ,,. _, , 'c.• ... 1, '•·•••1 ... -.· .. .,.'••·-·•.\hi· ... ·-· 
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FROM OFFICE OF CIVIL RIGS PC117.1n·;i, 
I - (.. -

is ~he evidence gimply ha-;r:d on gcncrl1lizcJ dai111s of societal discrimination? In 
aJditic.m tu any statistiu1l or dul~L1mc11ta1 y t~vid~~nn· .. ue there pcr~m who have 
krluwle<l¥c ur ulhcr 1111cc:Juti1l c:vidl':ncc~ 11fdiscri111i11111.ion? 

'l. ~L:e the a.doptinn of the program. have additionill findings of discrimination been 
made thflt CCIUlrl .'ICJVC to justify the: neecl fnr the: pn 1gram when it W'a:l adopted? lf not. 
~1 such evidence be iu:<>cmbkcJ now? h thi.;ri.; ,._.,.. 1.·,jJ,·11cc thnt the; n:mc::dial 
p1J~gram is no longer necessary? 

I 

l 0. Alart from any pa!!t findings or coutt ord'r~. i:. tl11:r~ past discriminDtion DfTocting 
admiJsions nt that institution? Has the Institution d'°11:rmined wh~thi:r the dfc1.:1s •• r p1:1~1 
discrimination continue? If there have not bl!en lindinw: or past discrimination. is there a 
3tron~ b~sis in C\'idencc to b<:licv1: tlwt then; muy ~· u i.:ummt 1.1i11luti•in or the c.ontinuing; 
cftc'~ of pa.st discrimination'? 

I 

•Is' the institution seeking to achieve the cductltional hcnctit~ of 
div~rsity'? 

I 

./ CiECKflOINTCS> OIV!iRSITY PURP05e:s 

11. 1J affirmative aclion in admissions ust•<l to ad1int' thr erl11catinnal benefits of 
di ... er~il~·? What is the institutiu11's lldi11iti1•1111r rlivcr:-;i ty? What arc the institution·~ 
mission statements and how do they relMre Ill ils dil'crsity objectives? 

12. tbe institution must artic:uln.tc how nchic:ving {lrcatcr divcrsil)' would fostt:r un 
edu1.:il1ional goal beyond diversity for diversity'., :1ilk,. \\11ul u1c the educational h~ncfit;; 
of di~ersity <it the ins1i1111in11'? What n.re the bases ll1r thl' cducatirnrnl ti1:nclits the 
institf1li11n lJcmli fie!'? 

13. clues divel'sity include factor11 other than r;:icc anJ nationnl origin? If ~o, wh:H factnrf;? 
Whidh admissions criterion or iroupg ofcriteriu arc rd:<ted to tht? divcr~ity goal? How is 
c;.ich lwcighted and considered in the admi:i:iions pr,1(~·~;~;·,1 

I 

. -·. -· ·-· .. , .. -· .... ;r---

"'"•••••I• r"'"'"''"•""'"''"•'" ••••••·• ••••• , .. , ,.._, .. •-!•·• "-'".! .... ,.,,, __ ,._. ,,..,,, ..... ,.. ,,.. 
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P0\8/0 3 

•Is!th~ us~ of race or naliunal origin in remedial or diversity 
protams narrowly tailor:~.L 'TR'" 

j C~ECKPOINT<5> I . Nci:o ron Uoe: OF RACE OR NATIONAL ORIOIN ANO 

RACE/NATIONAL. 0RIOIN NEUTRAL ALTCnNATIYE:S 

14. ltt11ce M natinnal nrigin i!! considered ns n ('IOSitiw factor. htis the institution made 
etforts to achieve its goals in race-neutral ways'! If sP. 1~;hnt efforts were mudc and what 

e results? 

~~~~~~~~~~~·~~~·~~-~~~~bt~~~in~lwt~nbclieveilim~ ~- _ 
SUC ~ Orts WOU d·oe·'insuftiCfcnt tO ~frng llll~~~~~~~~"~t:"!1$19'JUIW""lllllll_..-... _ •. ·····-··--iiiiizliiillfiii-.'"llil'-iiSiii'-RiiiliiliZilb 

..... ~·'··-··-·-···--··· -

G>Ou1oi:.:. 

!"IP. 

--.. --·--···- ......... ~·· ... ' 

\l/harwas the nature and e:<tent of Lhe dellheration 01.'L'r J.ny rui:c·nL'ulral ~1llcrnutivcs'? 
Was Oien: a juagment regarding the ralallve et'f'et:ll \.'t'nl·ss l•f rnl·c-11r:1u nil id 1c:111a1i v1:., 011d 

nice-tonacious meagurcs'7 

16. obes the college hllVC: Jaltt IU slruw wliclltcr 11flirm.1I ivc action i:o; ncccssary? When 
did ttic Institution begin implemt!nting il!< :1flirm1t1i"c u~tion pro~ram? Doc:5 the 

insdnttion have stflthak,. nr 11Lher cvhlcm:e It 1 sli11\lo th..: i.Jfoi.:t 11f the program l1n 
achievement of diversity C1njec1ives nr remt:clyinv. the d'fecL~ of dis~riminution. q~ .. datn 
r:e<eJa.rtl;n~ minority p11nicip11tinn level~ hcfnrc and aft..:r Jftirmativt: uctil)n proi;roms 

,/ c ECKPOINT<S> MANNER RA.CE OR NAllUNAL OAIOIN I~ U~l!!'.O, 
f"LE>CIBIL.l'T"'I', AND POOL. OF" BENEFICIARll!S 

17.HLJ.' does the college a£sess whether diverijiLy has bc:e11 11d1ievcl1·1 nnc~ the 
admissions process incorporate numerical ~(\11ls'1 I\~' whrt1 pmcl:ss w1.:rc 1hc:sc ~oJls 
derived'! J..)u cill or only iiume of the ~chool~ or pn't:r.1m• h;-iv.: gnuls? lfth1.: pme;rum i:; 
reme~ial. are the ROals related to the percen1a~~ ul 111i11 .. rili•'' in rhr: pool nr quuliticd 
o.ppliba.nts, and do th@ beneflcdnrleo~ ln~l11dP. rcnrle in r<1l"i~~1 ur dl111il· ~11111p4' 1;,r whom 
there1 is insufficient evidence of prior discrimimttiu11':' 

1. 

i 
18. Are admb1siuns dtci~inn!i ma.de thmugh s~paratc 1rack:>. oJmissions commithJCS, or 
ellgl~llity criteria ddinc::J un the hMi~ nf rnl~L: nr nuLi1 in ill origin? l>o~s the progrnm 
es1ablish fixed numerical set-asides? l:s r~cc nn explicit rcquircm~~nt of eligihility f'or the 
program? If ther~ io,; nu !\Ud1 foctual requirement. drn.:.~ the program opcrotc that way in 
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FROM OFFICE OF CIVIL RIGS TO 94562857 POl9/023 

I 

P,:OCtit? ·o; ·;S r3Ce just one of several factors •• a '·p1 ,., .... t1scd in decisiOn rim ki o\I,?. - ·- - -··---- · --· · 
Could the objectives of any program that uses met.' us ;1 requirement for diHihility be 
~;chie~·ed through a mord flexible use of race? 
. I 

./ C~ECKPOINTISJ DURATION ANO PERIODIC Re:v1i;..w u~ ·rHE USF'S OF" 

RACE OR NATIONAL. ORIOIN 

19. Is 1the program subject to periodic. oversighT. nnr1 if sn, what i1o: lht! nuturi: of lluil 
oversight? Does the periodic review U!is~ss whdhc::11lit'. f.11111 cir ~xtcnt to whil:h rue~ or 
Mtinryal origin is coni:ldered should be modi tied i11 li~hl uf tht" uu1c1.1111t"' 11f the 
affim).ative action program'? Has the prciiirum L'l1l.'r bn:"11 mlj11~1r:d M mnclificd in light of 
periodic revie\\t? What were the result~ of rhc mo~t rrn~n1 mvi<!w., Fvc:11 ii" th.:r~ was a 
i~ompelling justification at the time of adoption. 1ha1 111ay 11111. he: tlic case toda.v. In th<lt 
'~re,Aar~, does th~ program havt! an t!nt.I cfatc? Is thc:-rl~ .~virir.nce of what might r~sult if the.: 
raclalclanltlcatlon w"rc llisrnn1i11ucu? 

./ C~ECKPOINTCS> P.uFU1FN ON NnN-B!:NUICIA~IE9 
I 

i 
20. rl1c:M t11e institution periodically a:i:ic~s whether 1L;; con9id.:ratinn of rai:e or national 
origin in 1tllrnisl'linm; places an undue hurdcn nn :"lludcnts not cligihk for thut 
consideration?. What is the nature of the hurd1:n imp"~;ed on persons who arc no1 
iudu~ecl in th!! racial or dhnic cla.ssification cstahli:;h~·d b\ tht! rroi,:ram? Docs tht! 
progrflm di~placc those persons from cxi~lin~ pos1l111n~; ,,r linancial aid awanls·• Wha1 Is 

·the: nature and extent of the impact on non·hcnclici11r112:1 1n odmis:;ions? Doc:<. the: impa~l 
. .11f ~l1~.p19~14111 f~llupv1! o p~}i,~111.~·.gro_u.p ~:>!:_cl.a.~~ of J!1:1don!:~. n~_ i!l _i~ 1T10~4#--~~!u~? ...... . 

What i~ the ex:tent ofothcr opponunitic11 outside ofthl' rro!_lrain? Ar~ persons who u.re 
not lit!~1eficiaries of the progr21m flllT 11t a !li£nitic<mt 1:1im.petitive disadvantage us 11 re!'uit 
ortht program? 

· · : ,; •·. • "'"· :; . •. •· :. ·r· 1 : ...... • ~: ... ~ .. ~ .- .•• .... :_\, .. 
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ST DENT FINANCIAL AID WORKSHEET 
i 

,/ C~ECKPOINT<S> INITIAL INl"O~MA.TIOl't NEED5 

- --~--- -- -- --- ------------
1. Is the institution's tinanciul oid progrum guided hy u written offirmotiv~ action 

plan? How is the institution's finn.nclnl nid pM.:~:;~; :.tructur<!d'1 

l.i Does the Institution's flnancial aid programs in.:lude the consideration <'frace or 
nation11! origin (as either wi exclusivo factor Na.~ l•ne among a numher 1)f 

f~Loni)? If ~u. how? Duc:s tlu: instilu1iu11 fu11J l)r administc:r "race·based 
scholarshii:is"?1 If so, what is the ju~titic:iti(ln for ~ach cunsldt!ra1lon of race or 
national origin? Are the- ins:titution'!: reasn1i< <·.m1~1~1'1!n1 with lh<' Dap:irrmenr·~ 

race-targeted scholarship policy? 

,/ ClECKPOINT{S) FINANCIAL AIC FOR D1~AOVANTAOED ~TUDEHTS 
.. . -~·_I · ~c:~~ol !I_ may target financial aid for disadvantui,:ed 8tudents. e. ~·· stud~nts from -- ·- ,, ......... ,.., .. :·:.::-: :~. ~ .. :·.-.... :;..: 

low-income families, or aid based on qtudcnts' h(!ing In the tir~t gener:nion to 

ottend college or family income. Do\.l!; the in~1irution's detinhion of 
"disadvantaged'' used for participation in lh~ rn·~ram include any c<insiderutinn nr 

-"race'( lfncit, ihen' the proJ,,fr°ain fii n~i <I- racial classiticaifon suhjt~i"iri strict"'" - -
scrutiny. If yes, the program ii; ~U°t'jcc1 10 rn!L"t sL"rullny and Jrn:s nul lit wi1hi11 

this principle . 

./ C~ECKPOINiCS> COMPli:L.1..ING ,,..TERt::!::i I~ _ ....... _ ... _ ... __ ~···· ..•.. ......... ,. .. ' 
i•-.......... to...-.. :i. •• ~.r • ..--.a...: ... ,1.-.:.. •· ....... t L.1&'4f'.t.~, I .avn &.> 11..1..1..., lt.WTtL• .. ••UI& ~ lll&Yll"'l.4.tl &ti'\.• 1•1 • '°="'"••''' "'"' '9"""w1~w. .· ... , ... ,. ~:.•·, P,_r .... ~.......-'-"~"·...,_.......,._.,._,, ....... :.~ ... ·~ •.• , ____ ,,..~. 

. __ . . .. _. _ ._ .. 4. Why does the program considt-r race or nati1inal 11ri1;::in in fimu1dal aid dccislons? 
11111.Uiiit:i:ifi>I •.. , ... ,(-~ -~ , '· - ' . ' :. • - .·:. ·-·• ''• .... ,I '"I~"lf'lntended to rem~d)' ifli::(~rlrnln1iili'in:1·,1r.1sler Ji ~'ci·sit~ t<• m.:hicv~· if'l .. _, ·~ - __ ,.' .. ' )' . - ,· - '· - • ' •. ;,.., ""·" ·'"""" 

educ1:1tional objC'ui ve, ur fur sumc ollitT I"" J"hc:·.i If t.hc: u.'\e nf rncL: is intended to 
remedy discrimination. Yee checkpi~int!> 4-10. uhLh•C' _ Ir ii i~ i1111~11clerl 1fl frn1tcr 
diversity to 11chiev~ 11n 1~cl11t:i1tinnal nhjn:1i vc . . \.:c l.:lte~kpoints 11-1 ). ahovc. 

"R.Hsetl-~1tscJ sd1l•ltirsl1ip.~" 111"111.:c:•l<i11:1ctcd11iJ" mciln. for the purpn~;. of this Uuidc. on:; 
financial aid'.fiir which digihilicy is limited to pcrscm:- or ii spi.:citic racial or ethnic buckground. 
F.actl of the ~ueYtions in this scctiuu ua fimw\·ial nid al~,, ;uc applicable tn financial aid i:m1i.:rum:-1 

a:Ci~~~-:·~":;:::.i.;.;:, ,_._,,,,._~J1er~hrac0:e -1· .':~)!L~i!".. ~,-.,.,,. w
4
. ~4i.~~Y. .~~d.~1.l:lSh;~-~~~Yt.J~~,}~in~. ~~".~:~3~_}:h.i:; _s.~~~1~n,.~.~,.2~~-~~, . ::. , "' ... ;-,··~.; --~ ,_.i,i, . ..;;~id. 

----_ - upon t ~ ilrtrnem ~ "., nu:c·1argdc !'IC C'l1arsnlflS po icy. - - · _... · ·- -- '. · · - - ----
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FROM OFFICE OF CIVIL RIGS TO 94562857 P021/D23 

.I C l!CKPOINT<5> 
I 

NARROW TAILORING OF REMEDIAL 0"' 0tVEf'51TY 

PROGHAM!:i 

\e flnanelal aid decl~ions that consider rnl:P m n:i1i1111111 mig.i 11 nanowly tailored t11 
:Xieve their purpuse? See che(kpoinr~ 14-70. nhnve. 

I 
6.1 Tf rac.e•hascd scholarships arc awarded. how many dcic~ the institution award 

annutilly? How many ~tudent~ at the instituti1111. by r111.:c and notional origin. 
receive non· race· based flnancial aid. mmuall~ ·: Whlll prvp1111i1111 ,,f tot<ll tinano;inl 

aid at the institution (in:1titution11I. ~tnlc. loc•il. 1-~·1.kml. rrivote) is eurmarkt;id for 
ru\l~-b~J scholarship6? Docs a tompilrison ,,j' the amount ot rn~c-t11rgt'ted 
financial aid provided to .students to the totul umount of aid pnlvided tu students 
without regard to race or national oril!in ~now 1hat the pn1~ram places :m undue 
burden on other student~ who arc not cli~ihlt! liir rnco-tar~et~d aid? 

./ C~ECKPOINT<S> PAIVATE GIFTS RE:6TRICTED BY RACE OR NATIONAL 

I 
7. Are racial or other criteria attached by the dnn11rs to the award of any tinancil'll ::iid 

funds?, If so, can the institution justil"y the USl' 1)1' race under any or tht' principl1:"' 
of the OCR policy financial aid guidanci.'? 

s.I Is any race-targeted aid received by the 1:ollcgl' 0

S Sllllients pmvitlr:tl t!in::l'.lly LO 

students Without Involvement by the lns1i Luliu11? Ir""· 1111dc:i I I.c l'uli~, guido.n.;;.;;. 
Title VI does not apply. If the collcsc mak..:s rrivaldy pni~ided rnl:e•t:\rectcd aid 
part of ito operation£ by gottins invC\lwd In the ,)ffering nr :ulmi ni..;1rn1 i1111 11f Iii~ 
aid (e.g., through selection of recipients. dis1rih111i11n nr f11mls'1. 1:1111 the college 
justify the use of the aid under a diversity or rl'nieclinl ra1i11nalc'! 

''·i" II ,....._ ....... , .. Q.-'WW ~ ...... ...__, .. M~t.111 W.I"" U.,,.W.W""~" ~ur ., 1111.•11,; ._.,.,.,. •••• ••••• .. ·•-•••••• -, 

I 
I 
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William R. Kincaid 
01 /14/98 08:32:41 PM 

Record Type: Record 

To: Arthur_Coleman@ed.gov@INET@LNGTWY 

cc: 
Subject: Guide Revisions 

Art--

I'm glad we got to chat tonight. Here is the outline that folks agreed to today, together with some 

other changes that folks agreed to. The modified outline should help in getting a quick precis 
up front where folks will see it, but it avoid the awkward mix of summary and questions that 
currently exists in the checkpoints section. 

OUTLINE 

A. Cover Page 

B. Table of Contents 

I. "Introduction" 

This will be the existing introduction page, with some appropriate edits, and especially with a 
clearer statement that carefully crafted programs are ok. 

2. "Overview" 

This will be comprised of the bullets and an abbreviated version of other narrative text (like the 
intro on coverage) from what is currently the "checkpoints" section, since these track the DOJ 
outline pretty well. This section will NOT contain the questions from the "checkpoints" section. 
Each segment of the overview will reference pages in the main "Guide" where there is a full 
discussion. 

3. "Guide" 

This will be the DOJ Outline, perhaps with some more point headings, balding, or other 
changes/graphics to make existing text a little more accessible. We should explore pulling out 
a few quotes and putting them in boxes to make the thing more readable. 

4. "Worksheet" 

This will primarily consiste of the existing ED "Checkpoints" section. This section will also be 
cross-referenced to pages in the the main "Guide". Will state up front what the purpose of the 
worksheet is -- to provide a starting point for institions to review their programs, in consultation 
with counsel and OGC. 

For the affirmative statements that are currently mixed in with the lists of questions, and 



l 

possibly the shaded notes, if they are important enough to flag on the worksheet they can be 
pulled out and listed below the questions, perhaps pointed to with arrows, or something like 
that, but distinguishing them clearly from the questions. 

OTHER CHANGES 

1. Substitute 1st paragraph in introduction: 

Introduction 

Properly designed and conducted affirmative action programs that consider race or 
national origin in postsecondary admissions and financial aid decisions are permissible under 
federal law. This guide is designed to help postsecondary institutions that have, or are 
considering establishing, affirmative action programs assess whether those programs are 
consistent with Title VI of the Civil Rights Act and the Consititution. Institutions that operate 
affirmative action programs should rigorously review those programs on a regular basis to 
ensure that they continue to be necessary and that they are being conducted consistent with the 
applicable legal standards. 

There are a few additional edits on this page that I will just fax over. 

2. Try to develop a few helpful examples/hypos -- probably should go in the main body of the 
"Guide". Dawn noted that this was done with the Title IX guidance. I know this is a big 
undertaking, but please give it a shot. 

3. Throughout, use the term "guide" to refer to this, rather than "guidance." 

4. In the worksheet section, try to find a way to begin each numbered paragraph with a 
broader question, followed by more specific questions, to give this more of a sense of 
organization. 

5. Before it gets moved into the overview, the material under "coverage and general 
standards" from the the first page of the existing checkpoints section can probably be reduced 
to 4 bullets, as shown in a marked up page I will fax over; the last existing bullet on this page 
can be divided up and placed at the beginning of two other sections on compelling interest and 
narrow tailoring. You don't have to make all the cuts indicated -- they are suggestive. 

6. There were a few other suggested edits that people had in the body of the guide, but Dawn is still going 
over the draft, and I think the best thing would be to consolidate all those suggestions and for ED to focus for 
now on the organizational, etc. stuff covered here. 

Please give me a call if you have any questions. 

Thanks. 

-- Bill 



Arthur_Coleman@ed.gov 
01 /13/98 11 :01 :00 AM 

Record Type: Record 

To: William R. Kincaid 

cc: 
Subject: Aft. action self assessment guide/pre-ACE cont. release 

Bill, 

Here is a recommended gameplan for releasing the self assessment guide 
prior to the ACE conference, and following the kind of vetting that 
we've discussed. Consider this a baseline for further 
conversation--there's alot of flexibility here. 

1 . ACE (with likely dissemination to some of its members that have 
expressed an interest in this, and with an eye towards setting up 
regional conferences on this subject). 

2. Schools where OCR is already consulting on aft. action (not 
subject to complaint of discrimination): The Florida System of Higher 
Education; Salisbury State. 

3. Schools that are scheduled for meetings with OCR, t~. 
consultations: Univ. Iowa Medical School [first meeting~niv. 
of Pennsylvania [first meeting end of March]. 

4. Schools that have expressed a specific interest in OCR technical 
assistance and that want to see the guide, before committing: Univ. 
Wisconsin; UNC system of higher education; Miami of Ohio. 

We also have on our list the 50 or so attendees at the ACE Miami 
conference. Release to those parties could pre- or post-date the SF 
event. 

I hope this helps. In all day and happy to talk. Art 



~ Arthur_ Coleman @ ad.gov 
C:,~,~~:Ci-::_~.""" 01/12/98 04:47:00 PM 

Record Type: Record 

To: William R. Kincaid 

cc: 
Subject: Schedule re assessment guide 

Bill, here's something to work from re "drop dead" deadlines. 
Certainly something to talk from as we move forward ... 

1 /16 Have vetting scheduled and participants advised 

Week of 1 /19 Vetting 

1 /28 Deadline for any vetting, to allow time for final edits 

2/5 Deadline for final edits, to allow for copying etc. pre 2/6 
departure for S.F. 

Art 



. Tntl'Oduction .. 

~ This Self-Assessment §~i§.l~iis designed to help postsecondary institutions that have 
~ Jaffirmative action. programs that consider race or national origin in admissions and financial aid 

decisions assess whether their programs are consistent with Title V1 of the Civil Rights Act of 
1964 and the U.S. Constitution. I,n~"titutions considering establishing affirmative action prograr.ns 
are also en.cournged to refer to tbis@.lida~ 

As used in tbi.s(gl'1idanc]) the term "aft1rroat.i.ve action" means the use or consideration of 
race or national origin as a factor in admissions or in the award of financial aid. Because mere 
recruilmenl and oulreach progi'an1s designed Lo increase lhe number of minorities in an 
institution's applicant pool raise distinct questions and typically should n.ot be subject to 
heightened constitutional scrutiny, this@n~ should not be used to assess those types of 
programs. This guidance also does not address programs undertaken pursuant to a court order. 1 

Tn 1994, the~\:'.~\\\ Department of Education published guidance regarding its evaluation 
under Title VI of an institution's cons.ideration of race or national origin in the award of financial 
aid. Nondiscrimination in Federally Assisted Programs; Title VI of tl1e Civil Rights Act of 1964, 
59 Fed. Reg. 8756 (1994) [hereinafter Financial Aid Guidance]. Institutions should consult that 
guidru1cc for a more specific discussion of affirmative action in financial aid decisions, including an 

£ 

There is much uncertainty with respect to the law on affirmative action at this time. New 
cisions, by the Supreme Court or lower courts, may significantly affect the standards governing 

the use of affirmative action. io. educational instih1tions.~t;*-@1~j(~~~~litl&~~i'.)~l(if.;qi~n1~i'.;~#.~:i!~l~~:\~~ 
K::..'-~~~~µi:!'B~:i~t:W:~~:j~~~y;~~~~;~'l,gijj;~;lil'~W.~~):~~l!,~]r~g~~1.ti@P.il1~!'i:~P.'.s~~¥i9lg~tl!.~!: we encourage . 
iuslitulions LO consull with their co-unsel, aod tl) contact the Office for Civil Rights (11 0CR11

) at the 
Department of Education, for assistance. A list of OCR .offices and staff available to assist you is 
included in tbis guidance. 

Drnft JV 



I. COVERAGE AND GENERAL STANDARDS 

l
The legal ~tandard~ in this Guide co.me from the Constitution and Title VI of the Civil Rights Act 

~ of 1964. •Public institutions that are part of a state's government arc subject to the ·Fourteenth 
All~endmer:_t uf the Co~stitution. · Publi~ and pri.vate institu.tions th~t receive federal financial 
assistance from the U.S. Dcpanment of Education are subject to Title VI. 

(.c~sili.cations based on race or nattona:I: origin for the put pose of afftrmativc aetioa. are Fermi.tted 
under l'itle \ti to the same extent as under the Constituhonj This guidance applies to admissions 
and financial aic.I programs where race, color, or national origin is a factor in decisionmak:ing. It ~ 

applies both to programs .in which race or national origin is the sole factor in a decision and to 
Lhuse in which race or national origin is one of many factors co11sidered. This guidance does not 
apply to admissions or financial aid decisions made without regard to race.(}0r exa:tBJMe, 
fi.ftftncial aid may be reserved for disadvruuagcd studcms, as lollg as the dete1111iuatio11 that- a 
~udeH:t is disa8van:tagee! is Hot 'eased eft raee or 1iati~na:I nrigi11. Tn this Gcticl:e, refereRees tti 
".i::acc" a:l:oue are occas10na1Jy used as a s1'iert hari.d reference co iace and nariona:l 01-igin..J 

• c 

• 

Overview 

To satisfy strict. scmt.iny, the institutional interest underlying an 
affirmative action measure must be "compelling" and the measure 
must be "narrowly tailored" to serve that interest. 

The compelling interest inquiry centers on "ends" and asks why an Y ~f ~ 
institution is c.lassiiying individuals on the basis of race or national j CJ ,..~ 

torigin. The narrow tailoring inquiry focuses on "means" and asks ' 
how the government is sedcing tu meet the objec.:tive of the race-
based classification. 

TT. STUDENT ADl\'.lISSIONS 

<L~ga:l: is3ues cni$C when a college 01 nniversity considers race, color or nfiritmal origin 
~ aecii'ion~ involving educaJ'ional programs, S!!Ch as financial aid OT. <1dmil::iSlOml. A 
thorough unelefst~ of the admissions criteria and process is essential. -The 
guestiol'ls below cover baseline informatioR fur assesising admissian9 
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The Cnurt has not specified tht:'- c:xttnl lu which au j nstitmlon must consider race-nc:ulrJI 
me.:lsurr.!s before re~oning to rac:-.e-rnn!-r.ious action. Jusricc Powell has suggested thJt in e:1 
n:mi;:dial :;1;::1 tiug, it is 1.101 nece~~El.1)' to use the ''least restrictiv~ rncan:;" v.·hr.rc they would 1101 

accomp.lish the de!;ired ends as well,' 1 and has described lhe narrow tailming requirement as 
ensuring th.:n "[less] r~str.icLi ve means·· arc used when they would promote th(; objcctM!s of a 
rn.ci<U classifa:ation "abour ii~ well ''4z Accordi11gly, an in5litution probably nei;;d ri(lt exhaust race­
neutral alternative~, but it must give them serious attention •r u~e them where ~fficacioL1s. 

2. Scope of Program Flexihilit.y and Waivers 

If an affirmative action program's scope exceeds that necessary to C1ch1c.'.v(' the compc:llinL; 
111tercsr undi.:rlying the: prognun, the prog1·am i~ not na.rrcwly railored. A program neP.d nor. be 
limited to rhc spec:itic individllals vvho suffered the past discrimination H Hut ::i progr::im 
undertaker~ to remedy pa~t discrimination againsr cenuir.. r<ir.:t~ should not iw.:ludc prefrrcoccs for 
other racial ::.rrn 1 r" wh0 cli d 1mt exp~rienc:e that discriminntivri. fur ex.<im pk, t11e Supren1e C oun 
found that il '.i~t· a~iJL: progr:irn for rriir1ority contrncror::. was net narrowly tailored in pilrt b~c::1u~,, 
the city· s evidence of di:,;crimimLion, all (if which penained to tne treatm~nl of African Americans, 
did not µro\'trlr: ~ prcdicntc for the program's prefert"nces for Alern::., Asi:tn American!;, and 
Hi::;p::i11i1.:~ '~ 

Cou1u have looked favorably upon plan:. in ... vhich numerical targets are- waived if these 
are not t::nough qualified minority applicauts. 1

' In the contexr of government contracting, for 
example, Congrc55 permitted officials to waive a national goal of ten pe.rcP.rH pi!.rticipation by 
minority conuactor9 if ir was necessary given the U.havailability of qualified minority contrac.tcir.s in 
a rarticular area, or if a gn.mte~ demonsrrar.erl rhat hi!i or her best effons wuuld 1iot sncc~ed in 
achieving the target. 1 ~ Waivers such as thes~ ensure that a program is tlcxib.le, and ar~ especially 
important if the p rograrn u~es a relatively rigid mtasure ~ucl1 ;1s a quorn or set-lsid e 

3. l'vfanner in \\1li.cl1 Race is Used 

An integrJI p<irl nf thc nrulO'-Y tailoring r(:quiremt!nl i~ the mamwr iJ1 '·vh1ch rJct: '"used. 
Fl~xibl? progr.::irn.11, :i.re mnre likely to be nnrnywly tailored than programs •,1•ith rigid requirements. 
~~··m~ in \\:hich certain ~4ijii~~ir9i\~';:p¥;if;i}?.B~ ~or financ.ial aid aw3rcls ::i.1·e npen only 
to m1.:mb1.:r;-·0f·ilcsi8-mlh.~d racial or ethnic gr0ups are ~ignificamly _li;~ly to Siltisf\ the narrow 
t <11loring requ 1 remen"tthan. programs that merely con-;irler r2.i:e ·or.·national origiu ;is 1..111c ()f many 
factor~. :i.nd ;ire open 10 all rac"C:s· and .. etlmic groups. . ... 

·-. . 
. ·-·· .· 

lll tli.i:; regil!d, two general principle~ <Jre ·apparent Yvith respec·c L"O ~clmi:S.-:inn~ First, set· 
asides or qL1ulas sllould .not be used in an admissions progra1n.u1tles;s ___ such me:i.·;ures .:l..rc ab ... ol11tcly 

csscnr.i.a.I to r.emedying discrimination and its e1focr.~n':i/,:}~i~)a.#~1#9#iX~4fi).\~:$.~:t~u{tfr~-~,,~r;1~,Jh;:Wrely 

~~~;~t~t!!~llli&l!fJt\fi1llllBti~rif~ __ 
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- -·-· --- tK. &I 
-SC(;ond,. ""'.here an institLltion considers n.\(.:t: ur natiu11~Lurig.in LU fuskr div~rsity fo, <;;clucari1)11al 
objecfr .. :es, jL.1Sti.cc·Powcll) opinion in ankke·inmc-at~s thllt the program ~hould give consideration 
tl"l diver~ity characteri~tiq.j.11°-cidaiti"on re race .or national origin, such as other life expc.:>ri~n•~cs 
achievement~,.talenrf interests, eA1rarurrin1lar activit!e·ii~ ec.:oncmi1C.-disadi.,•;u:i:taga~,- :uid 

•• .i~ I 
;:,?.gi·aphi~ bd.i.:kground. · i 

Two type!~ ofracial classifications are especially vulnerable to a challenge. o the ground 
th•1t thc:y .irt mo rigid. First w1d fon:•.rnO$L art> '-tlrirmativt: action prog.n:uns in whicl ~i-fK 
pt=rce1=1rnge ef pc•.!>itiOl"l!I C'>F fi11a11cial aid is set aside fo1 mino1iries. A good example is the medicnl 

ildmissions program that the <.;Ourt in .. ·alidaLed in Bakke, which reserved sbctee.n percent of the­
µ0s.itiL)ns ~in t.he. merlical sc:hnnl for memberli of racial and ethnic minority group~.~~ 

The scc..:i.md typt: of d.assification vulnerable tCl nttuck on f\e(ibility grounds is .:i pro.~r<1m in 
·which race or mnional origin is the 5;0le er primary factor in determining eligibility -- for e~amplc:, 
a scholarship progr:un re:;erved for minoritit:s. A scholan:.hip prngram rt.:!'cr.·~d for minoritie:3 may 
be distinguisb1:c.1 frum an Hdmissions quor3 rese.rvirig ;:i portinn nf .~eat~ in a clas:s for minorines, in 
that thl: burden imposed on non-minority ::;tudents in the finmcial a.id colltcxt ·- possibly rccc1v1ng 
less aid -- is Jess severe than the bun.Jen impus~d l.i)' an ~1.dmissi01.1s p•og.-am -- not being a.dmined 
to the institution ::ir all. But ii scholar~hip prngram open only to minorities is less r1exible th.1n .1 

c;c.hnl;,r~hip program in which race is u.ne of many factors that dt:lcrminc cligibilrty for the aw<Ud -Adrnls51\in') 

q\~!11dl:'r bod1 the <'.Id mission~ ..;e~-~side_ and the_ rninori:_;.· schola.r~hip pro.~r~m, persuns nut 1>,tiLhiu ll ~i%lm.)O'\"' 
1 des1gnati:d c;itf:'~CJnes l1I~ mehg1ble for certain benents or positions. This ts n<.'1 thl'. G1~e 1r1 ~ 
1 program!' wher~ nu:e ur n;;tt.i1.."II111J l1rigin is clt:c:111ed a plus in evaluating an applicant's filt' but du.' qK (!I 

\not in..-111:1.tc rh.: arpl1c~nt frnm comparison with all other candidates fc.1r th1.· a\'<ilhblr; bt::n~:tir. ''' ~~ _ 

Jt:c .:~ia'l'l'~(it'Pi 
o CLJ.µ.~w 

For a deta.iltd discussion of the :;tandard:> that $hould be applied to mmnnty scho1ar hip r ~..;~rt a--
program::;. ili~tlr.utions and their coLmsd shoL1ld cun:iiuh tbe Financial Aid Guidance. 59 Fe Rel! C<[rfl.Qt!J.~·~'1' 
()'7~'" (199'') ~ ~\.~! ,, · .. u - "T amlf1~~ 1 

C . . N . al T h Q 1 · fi .J 1 · ~ j i (fi · ~:ts -1ompan~on ot umenc: argeB \'.1) r eu;J.1 1eu App 1cant Ponl rJ etl'ou' d"'u' 

VJ~~ .evo.\u.o.\liVi '\'tu. Wll .rr)wrnerical . - . . .· . . . . . . . . . ~ <1P,~w.lb 
~l ,~ A.. ~mpared any Rumeri:ea:l goal ta we percentage~ of m1nor1t1cs m the rd<.;:vJnt labor market or \11)\Vle 
-t~ ind~1stry The Cou111/~~ected a city's target of providing thiny percem of its comracts to min 'ty ~l~ · 
lffi'f('(\~'rl. busmesse~ where the target had been selected as roughly h;iliV..·'1y between one percent, the C~ 
lc:.\irn'j)la..«, perc~nr.age ()f co~ua.~lS previou~ly R~ard~d to Afr.ican t\r'.1eri.c:ui b~sinc:!s:;c.::;, ;.111d nth pcrcc:-it. -------
rfie SC-+' dtht percenl<l_C!,~ ot Atnc:<l.n Americans m Richmond :i pupulC'li.IUll. \\ihat 11''i:l~ required, the C.oun 
~ (OJ1'\pc' '.Ho.ted. 'N;is ;i t;irgcl thJt was related to the pcn.:cntagc of . .\fric<!.n /\mericim::; In the !J·'.:'>•.:.:l of 
nu,, ,c.J. qw-1.lifi.c:u t.:uillr~1tt(1fs, n(1t the:. percemage in The general population 51 · 

u,pnev'I 11'\t~ I ~ ;.J 1v 1nscitutions thJ.t use numerical goals and targets ~ .. hould :;elect a ~ual th::i.1 i:; 
~ rdaled to thL: pc11.;i;;111agc of 111inr;ri1i<":$ in rhe pool of qualitic:J applicants. A school may comider 
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The Cnurt has not specified the extenl Lu which an institution must consider race-m:utral 
measures before resorting to race-conscious action. Just.ice Powell has suggested that in a 
remedi<il set tiug, it is not necessary to use the "least restrictive means" where they would not 
accomp.lish the desired ends as well, ' 1 and has described the narrow tailoring requirement as 
ensuring that "[less] restrictive means" arc used when they would promote the objectives of a 
racial classification "about as well. 1

'-4
2 Accordi11gly, an institution p1obably need not exhaust race­

neutral alternatives, but it must give them serious attention and must use them where efficacious. 

2. Scope of Program Flexihiliw and Waivers 

If an affirmative action program's scope exceeds th.at necessary to achieve the compelling 
interest underlying the program, the program is not naJTowly tailored. A program need not be 
limited to the specific individuals who suffered the past diserimination. 13 But a program 
undertaken to remedy past discrimination against certain races should not include preferences for 
other racial gruups who did not experience that discrimination. Fur ex.ample, the Supreme Court 
found that a set-aside program for minority contractors was not narrowly tailored in part because 
the city's evidence of discrirniuaLion, all of which pertained to the treatment of African Americans, 
did not provide a predicate for the program's preferences for Aleurs, Asian Americans, and 
H

, . H .. 1spa111cs. 

Cou11s have looked favorably upon plans in which numerical targets are waived if there 
are not enough qualified minority applicants4~ ln the context of government contracting, for 
example, Congress permitted officials to waive a national goal of ten percent participation by 
minority contractors if it was necessary given the liavailability of qualified minority contractors in 
a particular area, or if a grantee demonstrated that his or her best efforts would not succeed in 
achieving the target.'16 Waivers such as these ensure that a program is tlcxib.le, and are especially 
important if the program uses a relatively rigid measure such as a quota or set-aside. 

3. Manner in Which Race i~ Used 

An integral part of the narrow tailoring requirement is the manner in which race is used. 
Flexible programs are more likely to be narrowly tailored than programs with rigid requirements. 
Thus programs in which certain ~¢.rt~#~l~li::fl.Q.1~if•i.~g~ spots or financial aid awards are npen only 
to members of designated racial or ethnic groups are significrunly less likely to satisfy the narrow 
tailoring requirement than program~ that merely consider race or national origin as one of many 
factors and are open to all races and ethnic groups. 

ln this regard, two general principles are apparent with respect to aclmissicms. First, set­
asides or quot<is should not be used in an admissions program unless such measures a.re absolutely 

~i,,liiifiiiiiiJrlllll•~it~W 
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Second, where an institution considers rat.::e or national origin lo fosler diversity fo,· cclucat.ional 
objectives, Justice Powell's opinion in Bakke indicates that the program should give consideration 
to diversity characteri~tic~ in addition to race or national origin, such as other life experiences, 
achievements, talents, interests, extracurricular activities, economic disadvantages, and 
geographic background. iM 

Two types of racial classifications are especially vulnerable to a challenge on the ground 
that they are tuo rigid. Fir~t Cl.Ild foremosl are affinnative action programs in which a specific 
percent.age of positions or financial aid is set aside for minorities. A good example is the medical 
admissions program that the court invalidated in Bakk.e, which reserved sbdeen percent of the 
~~~f!~~ m:ots in t.he medical school for members of racial and ethnic minority groups. °'9 

The second type of classification vulnerable to attack on flexibility grounds is a program in 
which race or national. origin is the sole or primary factor in determining eligibility -- for example, 
a scholarship program reserved for minorities. A scholarship program reserved for minorities may 
be distinguishe.d from <m admissions quota rese1ving a portion of ~eat~ in a class for minorities, in 
that the burden imposed on non-minority students in the financial aid context -- possibly receiving 
less aid -- is less severe than the burden impused by au admissions program -- not being admitted 
to the institution at all. But a scholarship program open only to minorities is less flexible than a 
scholarship program in which race is one of many factors that deter.mine eligibility for the award. 
Under bolh the admissions set-a.side and the minority scholarship program, persuns nut wiLhiu the 
designated categories are ineligible for certain benefits or positions. This is not the case in 
programs when;: rnce or nalional origin i.s deemed a plu~ in evaluating an applicant's file but does 
not insulate the applicant from comparison with all other candidates for the available benefit ~0 

For a detailed discussion of the standards that should be applied to minority scholarship 
programs, institutions and their counsel should corLSull Lhe Financial Aid Guidance, 59 Fed. Reg. 
8756 ( 1994 ). 

4. Comparison of Numeric.al Targets to the Oua.lified Applicant Pool 

Where an affirmative action program is jusLi.fied on remedial grounds, the Court has 
compared any numerical goal to the percent.age of minorities in the relevant labor market or 
induslry The Cowl rejected a city's target of providing thiny percent of its contracts to minority 
businesses where the target had been selected as roughly halfway bet.ween one percent, the 
percentage of contracls previously awarded to African American businesses, and fifty percent, 
the percentage of African Americans in Richmond's pupuhttion. What was required, the Court 
stated. was a target that was related to the percentage of African Americans in the pool of 
qualified cormactors, not the percentage in the general population. 51 

lnstitutions that use numerical goals and targets therefore should select a goal that is 
related tu the percentage of minorities in the pool of qualified applicants. A school may consider 
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the pool of qualified students who actually apply for admission, and the larger pool of srudents in 
areas from which applications are drawn who would meet the school's admissions standards. 

5. Duration and Periodic Review 

A particular affinnative action measure should remain in place only as long a.sit is needed 
to achieve the compelling interest that it serves. 52 A race-based classification is therefore more 
likely to satisfy the narrow tailoring test if it has a definite end date or is subject to meaningful 
periodic review in order to ascertain the continued need for the measure. 53 Reexamination of 
affim1ative action programs also allows an institution to fine tune irs classification or discontinue 
it if warranted, which may allow the program to satisfy other factors in the narrow tailoring test. 
The Office for Civil Rights recommends annual reviews to ensure compliance with this aspect of 
the narrow tailoring requirements of Title Vl. 

6. Burden on Non-Beneficiaries 

Affirmative action necessarily imposes some burden or disadvantage on persons who do 
not belong to the racial or ethnic &rroups favored by the program's classifications. While some 
burdens are acceptable, others may be too high. In general, a race-based classification that 
"unsettle(s] .. legitimate, firmly rooted expcctation[sr or imposes the "entire burden ... on 
particular individuals" crosses that line. 54 For example, if an institution terminated scholarships 
that had been awarded to particular non-minority students in order to fund a scholarship program 
for minority students, that migbt place too much of a burden on the affected non-minority 
students to be considered narrowly tailored. Generally, the less severe and more difl:l..1se the 
impact. on non-minority students, the more likely that a racial or ethnic classification will address 
this factor satisfactorily. 

For a more detailed discussion of narrow tailoring in the contex"t of race-targeted financial 
aid, see the Financial Aid Guidance, 59 Fed. Reg. 8756 (1994). 

IV. Cundusion 

Any covered institution that uses race or national origin as a ba.sis for decisionmaking 
should review its program to determine if it comports with the strict scmtiny standard. Appended 
to th.is guidance is a nonexhaustive checklist of questions that will aid institutions in collecting the 
information necessary to conduct a thorough review. Because the questions are just a guide, no 
single answer or combination of answers is necessarily dispositive as to the validily of any 
pru1icular program. 
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l. The U.S. Court of Appeals for the Fifth Circuit's decision in Hopwood v. Texas governs the applicm.ion of 
fodernl law to affinnmive action programs in postsecondary institutions in Te~11s, Mississippi and Lo11isian;1. 

hmitutions in those three st11tcs art subject to more severe rcstridfons than institutions in other parts of the cmml.ry 
i.11. !hci r use of affirmative action. Accordingly, institutions located jn T cxas, Louisiana, and Missis:)ippi should 
consull the Hopwood opinion aud the "Fifth Circuit Standards" sections of this guidance to determine the 
appropriate standards for tfo.:ir programs. 

2. Several months after the publication of 1.hc Financial Aid Gui.dance, the U.S. Courl of Appeals for the Fourth 
Circuit SltStained a constitutional challenge to a sLau.: university scholarship program opcn only to A.frie<1n 
Anu.;ricau students in Podbt~re.5/cy v. Kirwan. I'odberesf...y held lhaL the ~~fil'.)wJM:jQ:'p~iiii#4~::$.~\00.~~i 
~ttjtij~µ;:~tP.'f$#foif;i#~:11\$ challenged scholarshlJi program was narrowly tailored to tlie asserted intacsl in re~11edying 
the present effects uf pasl discrimination. Institutions located in the Fourlh Circuit. which includes the stalcs of 
Virginia, Maryhmd, North Caruliua, and South Carolilla, should review I'odberesky, as that decision will guide tllt: 
cval\.lation of the tl.~~j use of nit.;al dass.ifications ln higher education in that circuit. 

3. 42 U.S.C. 2000d (1994). Title VI do1:;5 not appl)' to l'rogrm:m-diiectly adnrirrisl:ered t:i, the. U11iled 5'1,1tc.s 01 its 
agencies. Sec 8abc1 w'-Pu ez 1 .. h~cA.fo1, 717 F.Z:d 36, JR (2d Cir. 1983), cell. denied, 466 U.S. '.!2'.i (l ')fi4). 

6. Those regulations arc located in 14 C.F.R PL 100 (1997). 

7 . .tlclarand, 515 U.S. at 235. (Co:mtttatiou), .1cc Bakke, 432 U.S. at 284•287 (Pooell, J.), 32;_. 328 (Title Yi does 
ncil pro\1ihi1.iFFi11Mtive action 1ncas111es tmtt wottld-be-pe1111i.c;.siblc wtdct the Coustitatic•n). 

8. Adm·and, 515 U.S. at 200. 

CJ. 438 U.S. 265 (1978). 

10. See, e.g., City of Richmond v. J.A. Croson Co., 48~ U.S 469. 498-506 (1989); Shaw v. J-Junr, 116 S Ct. l 894_ 

1902-03 (19%). 

11. 438 U.S. 265. 311-15 (l.978) (opinion of Powell. J.). 

12. See C:rn.mn .. 488 U.S. at 491-93 (pluraliry opinion); id. al 518-19 (Kennedy, J. concurring in part and 
cnnc:nrring in tht.: _iullgmt:nl). 

13. See Adarand, 515 U.S. at 2(i9-70 (Somer, J. dissenting): Cf Furdice, 505 U.S. at 727-29 (&talc mn.<;t eradicate 
policies and pn1c1icu; Lraccable to p1io:r: de jure sysrem that conlinuc to foster segregation). 
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14. Su Croson, 488 U.S. at499, 505. 

15. Id. al 49~ ("'amorphous" clai.nt of past discrimina1ion in an indmit:ry can not justify the use of a.11 Ullyielding 
quot.a). 

16. Set:, 1::.g., Furdice, 505 U.S. at 730 n.4. 

17. See Wvganr v. Jackson Board of Educ., 476 U.S. 267, 277 (1986) (plurality opinion). 

18. ,\"ec C'msm1, 488 U.S. al 500. 

19. See id. at 501, 509. 

20. Jc/. UL 501-02. 

21. 34 C.F.R. l00.3(b)(6)(r). 

12. 78 F.3d 932, 951 (:5th Cir.), cert. deni.!d, 116 S. Ct. 1581 (1996) 

2~. ld. at 95 I. 

24. id st ~>54. 

25. Seeid.at951. 

16. See id. al 954-55 (ciring Fordia, 505 U.S. al 731-32). 

27. Bakke, 438 U.S. at 111-14. 

28. Id. at 314. 

29. ln Metro Broadcasting. Inc. v. FCC, 497 U.S. 547 (1990), the; Court applied intermediate scnuiny to a 
pn.:f1."Tt:m:1.: for minority-owned broadcasterg and held that e:..."J)osing the nation to diverse perspectives in 
broadcasting was an import.ant govcnunem.al interest. The Court thus did not consider whcU1er the govenuncnt's 
interest in seeking divcrsily in broadcasting was compelling. Adarand ovenuled Metro Broadcm;ting insofar <is it 
held r.hat. benign race-based action by Lhc fcdcrdl government is gubjecr to intem1ediate scrutiny, bul did not address 
whether diversi1y i11 broadcasting can be a compelling. as opposed to imponant, interest. 

30. Bal<ke, 438 U.S. at 107 (Powell, J.) (reducing deficit of minorities in medical school and the medical 
profession); ser:: Cruson, 488 U.S. at 501;.lohn.~nn v. 'l'ransportarionAgency, 480 U.S. 616. 639 (1987). 

31. Id. at 313. 

32. S1ttt id. at 305, 307. Similarly, in the law enforcemcnl. conLL:x.L, diversifying the ranks of officers may at times 
serve vital public safety and operational needs, thereby enhancing U1L: agency's ability to cany out its fi.mct:io11s 
i.:ffcr.::1.ivdy. &e Barhold V, Rodriguez, 863 i;·.2d 233, ns (2d Cir. 1988); Talb~r/ II. City of Richmr.md, 64R F.2d 
925. 931-32 (4Lh Cir. 1981), cert. denied. 454 U.S. 11.:J.5 (1982): Detroit Police Offic:ers.As8'n v. Young, 608 F.2d 
li7 I. Ci95-9Ci (6th Cir. 1979). c:err. denied, 452 U.S. 938 (1981); Baker v. City of St. Petersburg, 400 f .2d 294, 301 
n.10 (5th Cir. 196S); c.f Wirm1e1·v Peters, 87 F.'l.d 1n1:., 919 (7th Cir. 1996), c:ert. denied, 117 S. Ct. 949 (1997) 
(upholding preference for a black lieutenant at a boot camp for young o!Tl.:udt:rs based on the finding tha1 the camp 
would nut achieve its rehabilita.tive mission abscn1 the preference because '70% black inmate population unlikely r.o 
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accept miliLary u.:gimcu witll lcss than a 6% black security staff and no black lieutenants). 

33. SeeAdararid, 515 U.S. at 242..(.4 (Stevens, J. disseming). 

34. Bakke, 4:18 U.S. al. 310 (Puwdl, J.) 

35. Justice Powell approvingly quoted the state court be.low, which had noted that there we:rr:: more pru.:isc and 
reliable ways to identify applicants who were genuinely interested in the medical problems of underserved 
commwuties than race, namely, a demonstrated concern fo1 the: problem in the past and a declaration that 
practicing in such a community was an applicant's primary p1·ofessional goal. id. at 310·1 l. 

36. See Tlopwood. 78 F.3d al 944, 948. 

-.n. Id. at 944, 94>:i. 

i 
38. id. at 944 (quoting Croson, 488 U.S. at 521 (Sc.alia. J., concnning iTI judgment)). 

39. Cro:wn, 488 U.S. at 496; see also Sheet Metal Workers v. EEOC, 478 U.S. 4211(1986); United .'Wates v. 
Paradis€., 480 U.S. 149 (1987). 

40. Crnson, 488 U.S. al 507. 

41. See Fullilove v. Klutznick, 448 U.S. 448, 508 (Powell, J., concurring). 

42. Wn:ant. 476 U.S. at 280 n.6 (plurality opinion of Powell, J.); cf Bi//ish ,,._ City of Chicago, 98'.::I F.2d 890, 894 
(7Lh Cir.) (en bane) (Po~11cr. J.) (in reviewing a:ffirnmtive action measures, courts must be "sensilivleJ to the 
impommce of avoiding racial criteria ... whenever it i.> possible to do so, [as] Croson requires"), cert. denied. 510 
U.S. 908 (1991). 

43. See Adarand, 515 U.S. at 237 (government rnay respond tot.he lingeri11g effecrs of racial discrimination by 
using narrowly wilorr:.:d rnr.:c-basL:d action). 

44. Croson, 488 U.S. al 506. 

45. See, e.g., Paradise, 480 U.S. at 177-78. 

46. S"-e Cro:mn, 488 U.S. at 508 (discussing Fullilove. 448 U.S. at 488 (1980) (plurality opinion)). 

47. Sef!, e.g., J'araclise, 480 U.S. at 149. 

48. Set:: Bakke. 438 U.S. at 315 (Because "[t]he diven;ity that furthers a compelling state interest encompasses a far 
broader array of qualiflcations and characteristics of which racial or ethnic origin iS but a single though important 
eleme1u, .. a pro£rarn "focused solely on ctluli.c diversity would hinder rnther thnn further attainment of genuine 
diversity.") (Powell, J) 

49. lJ12kke, 438 U.S. at 275. 

SO. See Bakh\ -nS U.S. <1t 315-17; sea also Johnson, 480 U.S. al 616 (upholding program that did not set aside 
any positions for women). 

51. Su:. Cros(Jn, 488 US. at 507. 

13 



52. See Fullilove, 448 U.S. at 513 (Powell, J., concuning). 

53. See Purudise, 480 U.S. at 178 (plurality opinion); Sheet Mt:lal Workers, 478 U.S. at 487 (Powell, J., 
ccmcurri11g); Fulliluve, 448 U.S. at 513 (Powell, J., concurring). 

54. SP.P. .fnhn.mn, 480 U.S. al 638; Sheer Metal Worker.~. 478 lJ.S. at 488 (Powdl. J .. concuning). 
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Introduction 

Properly designed and conducted affirmative action programs that consider race or 
national origin in postsecondary admissions and financial aid decisions are permissible under 
federal law. This guide is designed to help postsecondary institutions that have, or are 
considering establishing, affirmative action programs assess whether those programs are 
consistent with Title VI of the Civil Rights Act and the Consititution. Institutions that operate 
affirmative action programs should rigorously review those programs on a regular basis to ensure 
that they continue to be necessary and that they are being conducted consistent with the 
applicable legal standards. 
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T. When is an Institution Covered by the Constitution or Title VI? 

Both the Constitution and Tide VI of the Civil Rights Act of 1964 may apply to an 
institution's affirmative action programs. The Fourteenth Amendment to the United States 
Constitution prohibits states from denying any person t:qual prolection of the laws. Because they 
are a part of state government, public colleges and universities are covered by the Fotuteenth 
A . .mendment. The Fifth A1nendmenno-tllei:::fnited States Coustitatiou p1 uhibit3 the &dci a:l: 
government from denying ru1y person life, libeity, m p.•oped.y witl1oat dtle proee!s of law. 
Postseeondmy institutions ope1ated by the federal govermnont ate coveted by the Fifth 
:Amendment. 'fhe Supreme Court has held that equ,d p10tcctiou clai111s under the Fifth 
Amendment'~ Due Process Clause a.re gC1ve111ed by the s111ne stimdmds tlutt apply to e:qucd 
p roteeti t1 n el a:i n 1.11; ri11aer !:he Fe1:1:neenth Ainendment. 

Title VI provides that no person in the United States shall, on the ground of race, color, or 
national origin, be excluded from participation in, be denied lhe benefits of, or be subjected to 
discrimination under any program or activity receiving federal financial assistance.' Any public or 
private institution that receives fu1ancial assistance from the federal government is subject to the 
requirements of Title VI. A public institution that receives federal financial assistance is therefore 
covered by both the Constitution and Title VI. Title V1 covers all of the operations of an 
institution that receives federal financial assistance, including the institution's i~iN'.$r~~lj~~!:iiP.J.~1.i~· 
award of privately donated funds. 4 Title Vl p~~mi,f~!~does not ba:r affirmative action measures that 
wuuld satisfy t.he requi rcments of the F OUltee11th A.111endment. ~ 

The Office for Civil Rights at the Department of Education is responsible for enforcing the 
requirements of Title VT at institutions receiving federal education fonds. Inslilutions subject. to 
Title VI must abide by the provisions of the statute and comply with ret,rulations promulgated by 
the Office for Civil Rights.r' 

II. When Does ~m Admissions or Financial Aid Program Use a Classification Bas~ll 011 

Race or National 01-igin? 

This guidance applies to admissions and financial aid programs that use criteria based on 
race, color, or national origin as a factor in decisionmaking. It applies both to programs in which 
race or national origin is the sole factor underlying the institution's decision and to those in whir..:11 
race or nalional origin is one of many factors considered. Thi.s guidance does not apply to 
arlrn i ssi nns decisions or financial aid a wards tA~t·::.~f~:fUii~~t::,~1;1~':,f,~4)~~4~r,~;ti~~cyf:~;,'::.':~9r/~,~~:fufjt~;: 
fij~fr~~#m9eyiw9~1§i:'j~m#:ilP.tY::·!~")~p!~:!ii~.~!~t.1~~j~\:~9.P.P.Pit for disadvantaged students t.brou g h 
admissions or financial aid, as long as the determination that a student is disadvant<iged is not 
based on race or national origin. 
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111. Compliance with t:he Comtitution and Title VI: Strict Scrutiny 

W~~::§ij~r~nj~:::~~µu)l~~t~f.~im~~gi:~ I:t is"1l 1cqui1cmcnt-ofthe Constitution and of 
Title VI)!f:iq~~~~~ that any g~~l.9µji~ij~ program that uses race or national origin as a factor in 

~a.i~1;~:li~1~~i~~~:ili~f.~§1•~:•r~~~Q!~!~~~~~~:~~~!~~i!r~:i 
interest underlying an affirmative action measure must be "compelling" and the measure must be 
"narrowly tailored" rn serve that intere:)t. x The compelling interest inquiry centers on "ends" and 
asks why an institution is classiiying individual~ on the basis of race or national origin. The 
narrow tailoring inquiry focuses on "means" and asks how the government. is seeking to meet the 
objective of the race-based classification. 

A. The Compelling lnterest 

,i)llfflf~··-~11111&~~~~4~sts 
. \ lh~ that may justify th~ considera?o~ of race or national ori~in ~n higher education can be divided into 
~ ,,, two broad categories: remedial interests and non-remedial mtcrests. The Supreme Court 

\,JV ~J· re eatedl ~.~.S..~.~~~}~~:.;E~~~~Y.ie$. .. ~~·~::~~;;.:~.?.~.P.~,~! .. ~!.~:~~I1~~!~,~.~ ... :~nstiLuL~ a compelling 
~ tfr: inLerest. ·J(JjtM~mi@l.i¢1?:!9'.P.®.§tfa6i~foi¥k~1:~@Ifil!¢.¢;f:~{:fW:~Uf:~§t7Sl~t~~'~@h1# The United States has 
· vJ IA t,~k.~11 tJ1~ pci~.it.~rn•._!hat,. as Justice Po wc_ll in~ic.ttecl in b.is .la.11dmarl~ o~inion i~1-~eze11t.< vf th~ 

, ..f' frm ~·c1 si(v u; Culyw m~ ''· ilaldt:e, a umvers1ty may consider race m its adrmss10ns proces1; m 
order to foster diversity among its student body to fttnber the university's educational objectives. u 

11ra1•1L~~!~~~~~ ~ 
compelling to justify the consideration of race or naLional origin has never been squart!ly 
addressecfi:t~:!~i:i4J~~tY,,·~~~:i1!~~~ by tc majority of the Court, however. 

The Court's decisions have not foreclosed the.possibility that non-remedial interesls other 
than fostering diversity fol' educational purposes may also be compelling, but no such interest has 
been rec.ognized as compelling hy the Supreme\i:Court to date. Thus, there are substantial 
questions as to whether and in what settings such other non-remedial objectives can constilute a 
compelling interest. 

1. Remedying the Effec,:ts orDiscrimiuailim 

a. General Standards 

Remedying the identified effects of past discrimination may constitutd a compelling 
intere~t that can support an institution's use of a classification based on race or national origin. 
This discrimination conld fall into two categories. First, an institution can seek to remedy Lhe 
effects of its own discrimination. Second, the federal government or a state or local government 
may seek Lo remedy the effects of discrimination committed within its jurisdiction, including 
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discrimination cummilted by private actors, whe::re Lhe government becomes a passive participant 
in that conduct and thus helps to perpetuate a ,system of exclusinn. 12 Thus, a public institution 
may, consistent with its authority. seek to remedy the effects of past discrimination in its 
educational system, including discri~nination by local school systems or by private entities, that it 
has helped to perpetuate. In either category, the remedy may be aimed at ongoing pattern~ and 
practice.~ of exclusion or at the lingering effects of prior discriminatory conduct. 13 

An institutio11 should be:: able to identify with some precision the discrimination to be 
remedied. The fact <md legacy of general, historical socieLal discrimination is an insufficient basis 
for affirmative action. 14 Similarly, amorphous claims of discrimination in education that a.re not 
related to an institution's programs are i11adequate. 1s In justifying remedial affirmative action 
based on the current effects of past discrimination, an institution should be prepared to articulate 
how any current c;onditions that limit educational opportunities by race or national origin are 
related to past discrimination for which the institution shares respol).sibility_ ir. 

It is not necessary for a court to make a judicial finding of discrimination before an 
institution may undenake remedial measures. Rather, the institution. must have a "strong basis in 
evidence" fur iLs cooclusion that remedial action is nccessary. l7 ·This evidence should approach 
what t.he Supreme Court has called "a p.rima. facie case of a constitutional or statutory violation" 
ofthe rights ofminorities. 1 ~ For example, significant statistical disparities between the number of 
minorities admitted to an institution and the percentage of minorities in the pool of qualified 
applicants might permit an inference of discrimination that would support the use nf racial or 
ethnic criteria intended to correct thMe disparities. 19 In making this comparison, a school may 
consider the pool of qualified students who actually a.pply for admission, and the larger pool of 
students in areas from which applications may be drawn who would meet the school's admissions 
standards. However, mere underrepresentation of .minorities as-·compared to the percentage of 
minorities in the general population is a.o insufficient predicate for affirmative action. 20 

The Title VI regulations require that., i11 .!:d111inigte1ing a prog1a111 in which it has previously 

dise1 imil"lated-;- an institution receiving federal financial assistance ~~;~~~::nf:~y!.qy$,l.Y,:::;W~¢~*g~aj:~q 
take action to overcome the effects of that prior dist.:rimination 21 Thus if a court, a federal 
agency, or a legislative or administrative body has found that a covered institution has engaged in 
discrimination, that institution must take steps to remedy that discrimination. The same 
obligation arises if the insti.tution itself detcnnines that re.rnedial action is necessary to correct the 
dfecl$ of past discrimination. When a finding of prior discrimination, whetb.er by a court, an 
agency, a legislative body, or the institution itself, resls on a strong basis of evidence that the 
institut1on discriminated nrth:e 1elevarrt: jurisdieti:o11, the institution may use narrowly tailored 
at1irmative action measures to remedy the discrimination. 

b. fifth Circuit Standards: Remedial Objectives 

In Hopwood v. Texas, the U.S. Court of Appeals for the Fifth Circuit held that the law 
school at the University of Texas could not rely on past discrimination by other schools in the 
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Texas state :sysLem, including other schools at the University of Texas, as a predicate for 
considering race in its admissions process.2::! Rather, in the vi~'.>v· of the court, the law sd1001' s 
constitutionally valid remedial interests ex.tended no farther than redressing the effects of any prior 
racial discrimination by the law school itself.23 "As a re;:sull, past d.iscrimination in education, 
other than at the law school, [could not] justify the present consideration of race in law school 
admissions."'i This holding is binding precedent in the Fifth Circuit. Accordingly, postsecondary 
institutions in Texas, Louisiana, and Mississippi cannot use discrimination by other actors in the 
state's educational systems as a predicate for considering race or national origin in admissions and 
financial aid. In addition, one "functionally separate unit" of an institution, such as a medical 
school, cannot rely on past discrimination by other units in that institution.25 A pan.icular school 
in those states must have a sl.rong basis in evidence for concluding that there exist present effects 
from discrimination for which that school itself is responsible. However, if a state or institL1tion of 
higher ec.luc:aLion has an obligation to remedy state or institution-wide discrimination, Hopwood 
does not prohibit the appropriate legislative or administrative body, or the governing body of the 
institution, from using aftirmative action to remedy that discrimination in its component schools 26 

2. Non-Remedial Interests 

a. Diversity 

ln his landmark !:cparate opinion in Bakke, Justice Powell stated that a university may have 
a compelling interest in considering the race of applicants in its admissions process in mder to 
foster greater diversily among its student body. Such diversity brings a wider range of 
perspectives to campus, which in turn contribures to a more robust exchange of ideas. This 
exchange is a central mission of higher education and in keeping with the time-honored value:§(;,, 
academic freedom.i7 Moreover, in the view of Justice Powell, the First Amendment protection of 
academic freedom supports allowing a university to "make its own judgments'' regarding 
education, including the selection of its student body. 28 No majority opinion for the Supreme 
Court, however, has addressed when a non-remedial objective may constitute a. compelling 
interest that can justify the use of narrowly tailored race-conscious measures.19 

In order for diversity to qualify as a compelling interest, an institution roust seek a further 
objective beyond the mere achievement of diversity itself The Court has consistently rejected 
"racial balancing" as a goal of affirmative acLioo, because "[p]referring members of any one group 
for no reason other than race or ethnic origin i~; discrimination for its own sake.'' 3° For example, 
in Bakke, Justice Powell stated that diversity in an institution's student body can serve the further 
goal of enriching the academic experience, 31 but found no compelling interest in assuring that the 
student body had a specified percentage of particular minority groups or reducing the deficit of 
minorities in the medical profession.32 Accordingly, an institution that uses affirmative action to 
achieve diversity must bavc a sound educational objective for its diversity program. A school 
must be able to support it!; claim that diversity!fR~~ .. ~~~\G~':,'~~¢~~~f}~~Y$.~$~f#,¥ia~id scrvesl,t~)~ 
$~hQAA~~=#. educational objectives. b_y being prepmed to dcmo11s1.1,cte the edncational benefits tl1at 
diversity prnduecs 011 cantptts 01 withi11 the arrivwsity's p1og1.tn1S. 
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b. Other Non-Remedial Interests 

tJ.f~~\$~P:r~m:~1~!.tn~r~9.i\!~~u..~1a1~~imrrffiP.1~~~r,1~~~~m~,l~~~.1~ii:1~1;11¥i; The 
Sup1eme Comt hd!I ucithc1 app1ovcd nor fu1edosed the use ofaffi1m!live aeti.011 tc> ~en-e non 
1 ernedial end~, hut, a~ we have a:lready noted, no majcn ity opi11ion of the eoun has found a non· 
rern1..."Clie:l e1'jeetive eempelling." 1n his Bakke opinion, Justice Powell assumed that a state could 
havt: a compelling interest in ';improving the delivery of health-care services to communities 
currently underserved," but concluded that the university had failed to prove that rese1ving si""-"teen 
percent of the seats in its medical school class for minority students was either needed or geared 
to promote that goal.3

'
1 It. is nnt clear whether a racial classification that was narrowly ta.ilored to 

this interest could survive strict scrutiny.35 Whether other non-remedial interests can be 
sufticiently compelling Lo justify the use of classifications based on race or national origin should 
be considered o.n a case-by-case basis. 

c. Fifth Circuit Standards: Non.Remedial Io1erests 

The Department of Education and the Department of Justice believe that, as Justice 
Powell stated in Bakke, diversity may constitute a compelling interest justifying the consideration 
of race in higher education. However, in Hopwood, the U.S. Court of Appeals for the Fifth 
Circuit held that an institution's interest in diversity to enrich the academic experience cannot 
satisfy strict scmtiny.::i6 That ruling is binding in the states of Texas, Louisiana and Mississippi. 
Accordingly, im;titutions in those three states cannot u.se affinnative action 10 foster diversity 
among their student body in order to enrich the academic experience. 

Institutions in the Fifth Circuit should be aware that there is language in Hopwood that 
suggests that remedying past wrongs is the only compelling state interest that can justify 
cla!;~ifications based on race."7 However, the only non-remedial interest at issue in the case was 
diversity, and it may be aq,rued that the holding of Hopwood does not extend to other non­
remedial. interests that were not before the panel. Hopwood itself noted that Justice Scalia has 
suggested one possible non-remedial compelling interest -- '"a :>ocial emergency rising to the level 
of imminent danger to life and limb.""'~ Because the case before it did not present such an 
inleresr, the panel did not take a position on Justice Scalia's suggestion. Institutions in Tex.as, 
Louisiana, and Mississippi should consult with their counsel before using classifications based on 
race or on national origin to further any non-remedial interest p~~~1;i:~~li::'@!}t,~f~fy, and cannot use 
affirmative action to foster di:versity in order to enrich the academic experience. 

D. Narrow Tailoring 

In addition to advancing a compelling goal, any use of race must. also be "narrowly 
tailored." This ensures that race-based affirmative action is the product of careful deliberation, 
not ha."ty decisionmaking. It also ensures that such action is truly necessary and that less 
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intrnsive: efficacious me.ans to the end are unavailable. 

The determination of whelht:r a particular affirmative action program is narrowly tailored 
is highly fact-specific. As applied by the courts, the factors that typically determine whether a 
measure i~ narrowly tailored are the following: (i) whether the institution considered race-neutral 
alternatives before resorting to race-consciou~ action; (ii) the scope and'~~i!~~!.t~ of the .. 
atlirmativc action program,::~~91!tt~l~~~W~l-~~~~!.l.~~:;!9!l~ij~n:\~~Kl~~~J~!!.~g~!~:!~:~lvi.Y. and 
whether the tisc of a waivel 01 c•thcr mcc11aiiisn1 facilitate~ the tla:!Towing of tire p10g1cu11's scope: 
(iii) the manner in which race is used, that is, whether race dete.rmines eligibility for a program or 
whether race is ju~t one factor in the decisionmaking process; (iv) the comparison of any 
numerical targets to the percentage of qualified minorities in the applicant pool; (v) the duration 
oft.he program and whether it is subject to periodic review; and (vi) the degree and type of burden 
imposed on non-minorities by the program. 

Before describing each of the components,!~~ three general points about the narrow 
tailoring test deserve mention. First, it is unlikely that an affirmative actiun prngram must satisfy 
every factor. A strong showing with respect to most of the factors may compensate for a weaker 
showing with respect to others. 

Second, all of the factor5 will not be relevant in every case. The objective of the program 
may determine the applicability or weight to be given a factor, and factors may play oul 
differently in remedial programs than they will in non-remedial programs. 

Thi1d, the nanow tailoring test shoold 11ot be viewed in isola:tiou fiom the co111pclli11g 
interest inqC1iry. \¥bile t.lre two inquiries-are-tfu;tinct., as a prnetieai matter the1 e may be an 
inte1phry arnu11g the tl'>O. F01 eAcunple, in a Ct'lse ime>lvins a set-aside pxogram fm 111i11rnity 
co11tracto1s, the Cow t !\tatcd that the vve,tl~evidence of discrimina:tion on wl1icl1 the city of 
Richmond predicates it!; Fefliedia:l pFe~ntm: cot1ld not _justify t~~e a:deption~f fl rigid rneia:l queta-:-"­
Thi! !Dggcsts thirt ifRiclnnond had opted for a"'!no1e flc.<ible mea:m1c, the Comt might l1avc hce11 
lcs~ derna11dins in reviewing the evidence of prior discrimination. Ifowcvc1, the Coml has neve:i 
~plicitly 1ecognizcd any trndc-crff between the compelling intecest a.lid 11a.rr('f,~ tailoring tests. 

l. Race-Neutral Alternative~ 

Before resorting to race-conscious action, an institution should give serious consideration 
to race-neutral alternatives, that is, measures· that do not rely on race or natioual origin aB a factor 
in decisiorunaking. For example, the Court found that a preference for minority-owned businesses 
was not narrowly tailored in part because the lucal government did not consider other, race­
m:ulral means to increase minority participation in contracting before adopting race-conscious 
measures, !;UCh as targeted financial assistance for small or new busincsses.40 In the context of 
higher education, an in.stitution might consider the use of socioeconomic criteria that do not 
include race or national origin, or increasing efforts to solicit applications from students who have 
not traditionally applied for admission, including minority students. 

Dru_/! JV 7 
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~ 
MEMORANDUM FOR SYLVIA MATIIEWS AND ELENA KAGAN 

FROM: DAWN CHIRWA AND BILL KINCAID 

RE: Rollout of Self-assessment Guidance on Affirmative Action for Institutions of 
Higher Education. 

~we met with ED and DOJ to review the status of the self-assessment guidance on 
affirmative action for institutions of higher education. We reached rough agreement on most 
substantive issues and ED and DOJ are making additions/modifications to make the docwnent 
more user-friendly and to better convey Administration support for properly conducted 
affirmative action programs. We expect to have a document ready to go into final hf1.h='Seco:c.d 
~in January. At this point we are workin~o develop an appropriate roll-out strategy and 
would appreciate your input. "' r.....,t..1 ~~' .... f'i. 't'.. o.- p<-- ~ ---

1 
We believe that the goals of the roll-out strategy should be: 1) make sure that appropriate 
postsecondary institutions get this information quickly and are able to put it to work, thus 
speeding and strengthening campus efforts to ensure that affirmative action programs comply 
with the law; 2) ensure that the civil rights community is aware of the Administration's 
continued support for properly conducted affirmative action programs in education; 3) 
demonstrate a substantive step forward that supports the President's Race Initiative; 4) time the 
release l.n relation to announcement of the new mentoring initiative and other action steps so it is 
perceived as part of broader administration efforts to ensw-e diversity in higher education, and 5) 
avoid unnecessarily fanning dispute over affirmative action. 

We think the following approach should meet these goals. {13racketed elements could be added in 
depending on how aggressive we want to be in promoting the guidance and building these 
actions up for the press as a pa.rt of the race· initiative, although none of the steps outlined are 
especially high profil~rom the perspective of getting the document into th~ hands of higher 
education instimtions and assisting tb.em to proceed with needed internal reviews quictP: and 
with the least possible controversy, Hie low-key course is probably best; we know that ACE, the 
umbrella group for higher ed insti.tuti~ns which is very supportive ofiliis effort, would prefer 
such a strategy.Cl-Iowever, demonstrating action with respect to the Race Initiative might dictate 
a more visible approadiJ /Vo - rt.-..e./ 

GI> ,,------ '-- ~d. ;mi 

• 

• 

Week of Jan. 12 -- hold briefing at~o walk through document mth small number of 
key leaders in the civil rights and education conunuillty (such as Wade Henderson with 
the Leadership Conference on Civil Rights, Tom Henderson with the Lawyers' 
Committee on Civil Rights, and Stan Ikenberry "vith ACE).@hare document with leaders 
who are asked to close hold and provide comments Vii thin a week)] c / "',...J~r. 

€eek of Jan. 19 -- hold briefing at ED to walk through document with larger number of 
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I d',_ ~ ru. (}.AA 'T ~.1 L 
leaders in civil rights and education communitYJ 

/ 
, / / , ' ,,. I r_ _/ 

°""~ ~o ~cJt·.,./c, /,-u7 i:'u-t( '"'U S~/. 

tate1Jan. -- appropriately address comments from civil rights and education community . 

[Late Jan. ~-Department of Education is working on reports on the value of diversity in 
higher education and successful approaches to fostering diversity. These reports, if well-
done, could be released in build-up to announcement of mentoring initiative and to lay k.lr £ .. ,iJ '--
the groundwork for release of self-assessment guidance]. b< •..J~Af f 

Jan. 27 to Feb. 3 -- President annotmces new mentoring initiative in or aronnd the time of 
the State of the Union Address, and proposed funding for the program will be included in 
the FY 99 budget submission. In rolling out the mentoring initiative, officials should 
stress that one important benefit is that it would help open up the pipeline to higher 
education for more disadvantaged minority students and help foster campus diversity. 

{freb. 7 -- Provide self-assessment guidance to friendly paper emphasizing how it is part 
of broader Administration efforts to foster diversity in higher education8 ~.-n-.._ ~.r. 

'""' ,;., Ii ff tV) ... t' ~l·c+-l I~ SF 
Feb. 8 -- ED shares guidance p~ly at already-scheduled ACE Conferencr; OIC 

~~ ~d ~C~°') ~~~ w( tu_ /o Hri'U 
[Feb. 9 -- Secretary ~ley se ds guidance to higher education institutions and annonnces 
the Department will be holding a series ofregional forums to assist institutions to review 
their affirmative action programs. Cover letter could oa.t5e discuss importance of diversity 
in higher education and encourage institutions to get involved in mentoring initiative.] 

~ March -- ED holds first regional mee · g on affirmative action self-assessment at 
Penn (already scheduled). 

Please let us know ·what you think of this appro ould be happy to meet with you to 
discuss. 

tvc. vL.-..Jd t.,,..1 1~ 4 Mc..~·vt. 
~~· c.; ~.-~ h.:t.- ~· ... , ~ r l '~ -ra..~ c!. Q ik._ ~ J-.-, (..A..,_ 

/'~ IA cJJ ,,·~ 4,., ~ 7 V/'"'--1 
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F:F:J:.~., William A. Kincaid 
· ' Ol /05/96 04:56:04 PM (• 

Record Type: Record 

To: Elena Kagan/OPD/EOP 

cc: Michael Cohen/OPD/EOP, Dawn M. Chirwa/WHO/EOP, Laura Emmett/WHO/EDP 
Subject: Rollout memo/conference in CA 

Elena·-

As you look over these materials, one additional piece of information to factor in: it turns out that 
the ACE conference scheduled for February 8 will be held in Sao Fransisco. If the document is 
first released publicly there, some in CA mi ht inter ret that as some kind of challenge to prop 20J 
lf t go o eep 1s ow- e or at least relativel non- olitical then it might be bener to go 
public wit 1t prror to the conference: however, I would imagine any discussion of the guidance is j ) 
g~ing to get affent1on in California, even 1f the document isn't completely "new." / 

Thanks. ~-

--------------···---------····--- ~orwarded by William A. KincaidfOPD/EOP on 01 /05198 04:46 PM------------·· ----------

rr·r ~- ~···~····· ·- · 
[.):······£,.... ~~l;a;9~· OK;7~;i;~7 PM 

Record Type: Record 

To: 

cc: 
Subject: 

Elena Kagan/OPD/EOP 

Dawn M. Chirwa/WHO/EOP, Laura Emmett/WHO/EOP 
Draft memo on rollout of guidance 

D 
ASSESRL3.M 

Elena--

I \A. 

Attached is a draft memo to you and Sylvia from Dawn and me on a possible rollout strategy for 
the self-assessment guidance on affirmative action for colleges and universities. Mike and Julie F. 
have reviewed/commented and are fine with this. Before we sent this forward we wanted to make 
sure you were comfortable with it. Also, I wanted to get your take on whether we should run this 
by Judy Winston/others in the race initiative or Bob Shireman/NEC (because of the link with the 
mentoring initiative). 

I am leaving tomorrow afternoon on vacation, and will be out until a week from Tuesday, but I can 
come in tomorrow morning if necessary to make changes to this. Otherwise, please follow up with 



... ~ John Fry @ed.gov 
C-~c:_~,'"' 12/22f97 02:33:00 PM 

Record Type: Record 

To: Julie A. Fernandez, scott r. palmer, William R. Kincaid 

cc: 
Subject: Vet List 

Friends 

At our meeting on 12/15, OCR agreed to circulate a list of people and 
organizations from whom we could seek feedback in January on our package of 
affirmative action legal resource materials. Art and I have prepared a 
list of organizations and institutions. 

We would appreciate your input on the following vet list. It may be longer 
than we need so suggestions on shortening the list would be appreciated. 

Organizations: 

Deborah Carter/Hector Garza 
American Council on Education 

Jon Alger 
The American Association of University Professors 

Sheila Trice Bell 
The National Association of College and University Attorneys 

Carol Schneider 
American Assn of Colleges and Universities 

American Assn of Universities 

Katherine Hanson 
Consortium on Financing Higher Education 

Lawyers Committee on Civil Rights 

HACU 



' . 

NAACP/LDF 

NAFEO 

Selected schools: 

Florida Regents Diversity Task Force 
University of Wisconsin-Madison 
University of North Carolina System 
University of Iowa School of Medicine 
Salisbury State University 

Please address comments to me at 312 886 8360, fax 312 353 2479, email 
John_Fry@ed.gov. 

While Art Coleman and I are on leave, through 1 /2, please contact Susan 
Bowers, Senior Enforcement Director about the self assessment guide, etc. 

Thanks. I hope your holidays are wonderful. 

John 

Juliette: Please give a copy to Richard Jerome. 

Karen Stevens: Would you give a copy to Randy and Marty? 
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MEMORANDUM FOR SYLVIA MATHEWS AND ELENA KAGAN 

FROM: 

RE: 

DAWN CHIRWA AND BILL KINCAID 

Rollout of Self-assessment Guidance on Affirmative Action for Institutions of 
Higher Education. 

This week we met with ED and DOJ to review the status of the self-assessment guidance on 
affirmative action for institutions of higher education. We reached rough agreement on most 
substantive issues and ED and DOJ are making additions/modifications to make the document 
more user-friendly and to better convey Administration support for properly conducted 
affirmative action programs. We expect to have a completed document by the second week in 
January. At this point we are working to develop an appropriate roll-out strategy and would 
appreciate your input. 

It seems to us that the goals of the roll-out strategy are: 1) make sure that appropriate 
postsecondary institutions get this information quickly and put it to work, thus speeding and 
strengthening campus efforts to ensure that affirmative action programs comply with the law; 2) 
ensure that the civil rights community is aware of the Administration's continued support for 
properly conducted affirmative action programs and involvement with this guidance; 3) 
demonstrate a substantive step forward that supports the President's Race Initiative; 4) time the 
release in relation to announcement of the new mentoring initiative and other action steps so it is 
perceived as part of broader administration efforts to ensure diversity in higher education, and 5) 
avoid unnecessarily fanning controversy over affirmative action. 

We think the following approach should meet these goals. Bracketed elements could be added in 
depending on how aggressive we want to be in promoting the guidance and building these actions 
up for the press as a part of the race initiative: 

• Week of Jan. 12 -- hold briefing at WH to walk through document with small number of 
key leaders in the civil rights and education community. [Give leaders drafts and ask 
them to provide comments within a week]. 

• Week of Jan. 19 -- hold briefing at ED to walk through document with larger number of 
leaders in civil rights and education community. 

• Mid - to - Late Jan. -- incorporate comments from civil rights and education community. 

• [Late Jan. -- Department of Education is working on reports on the value of diversity in 
higher education and and successful approaches to fostering diversity. These reports, if 
well-done, could be released in conjunction with announcement of mentoring initiative and 
to lay the groundwork for release of self-assessment guidance]. 



. -. 

• Jan. 27 to Feb. 3 -- President announces new mentoring initiative in or around the time of 
the State of the Union Address, and proposed funding for the program will be included in 
the FY 99 budget submission. In rolling out the mentoring initiative, officials should stress 
that one important benefit is that it would help open up the pipeline to higher education 
for more disadvantaged minority students and help foster campus diversity. 

• [Feb. 7 -- Leak self-assessment guidance to friendly paper emphasizing how it is part of 
broader Administration efforts to foster diversity in higher education]. 

• Feb. 8 -- ED shares guidance publicly at already-scheduled ACE Conference. 

• [Feb. 9 -- Secretary Riley sends guidance to higher ed institutions and announces the 
Department will be holding a series of regional forums to assist institutions to review their 
affirmative action programs. Cover letter could also discuss importance of diversity in 
higher ed and encourage institutions to get involved in mentoring initiative.] 

• Early March -- ED uses guide at holds first regional meeting on affirmative action self­
assessment at Penn (already scheduled). 

Please let us know what you think of this approach. We would be happy to meet with you to 
discuss. 
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• 
• Alllson Balderston 12/11/9711:14:27 AM 

Record Type: Record 

To: William R. Kincaid/OPD/EOP 

cc: 
Subject: FYI phone numbers 

I thought you may want the phone numbers for the people at Justice that are being invited to this 
meeting. 

Veronica Washington 514-4127 
Randy Moss 514-37 45 
Juliette Kayyem 305-7833 
Karen Stevenes 514-2051 
John Fry 312-886-8360 
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Introduction 

This Self-Assessment B.!~)is designed to help postsecondary institutions that have 
affirmative action programs that consider race or national origin in admissions and financial aid 
decisions assess whether their programs are consistent with Title VI of the Civil Rights Act of 
1964 and the U.S. Constitution. Institutions considering establishing affirmative action programs 
are also encouraged to refer to this guidance. 

As used in this guidance, the term "affirmative action" means the use or consideration of 
race or national origin as a factor in admissions or in the award of financial aid. Because mere 

. recruitment and outreach programs designed to increase the number of minorities in an 
institution's applicant pool raise distinct questions and typically should not be subject to 
heightened constitutional scrutiny, this guidance should not be used to assess those types of 
programs. This guidance also does not address programs undertaken pursuant to a court order.1 

In 1994, the Iii\ Department of Education published guidance regarding its evaluation 
under Title VI of an institution's consideration of race or national origin in the award of financial 
aid. Nondiscrimination in Federally Assisted Programs; Title VI of the Civil Rights Act of 1964, 
59 Fed. Reg. 8756 (1994) [hereinafter Financial Aid Guidance]. Institutions should consult that 

guidance for.,~}~?,~~ ~e~~~?.~ ~isc~ssi?,,n" <?.f.~.~r.~~~i.Y~.~~ti<:> .. ~.i.n. .. financial aid decisions, including an 

~:·.~.~? .. ~,·-~ta•• 

There is much uncertainty with respect to the law on affirmative action at this time. New 
decisions, by the Supreme Court or lower courts, may significantly affect the standards governing 

liia.i$.~•i~i~1ilri.&;h.1.it.i~~ii~.·~idi~~~a1i6::1:~1t:~111~~,~~r~f '!~!~:~!!~!~9~~ 
institutions to consult with their counsel, and to contact the Office for Civil Rights ("OCR") at the 
Department of Education, for assistance. A list of OCR offices and staff available to assist you is 
included in this guid~ 

e, 
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I. When is an Institution Covered by the Constitution or Title VI? 

Both the Constitution and Title VI of the Civil Rights Act of 1964 may apply to an 
institution's affinnative action programs. The Fourteenth Amendment to the United States 
Constitution prohibits states from denying any person equal protection of the laws. Because they 
are a part of state government, public colleges and universities are covered by the Fourteenth 
Amendment. The Fifth Amendment to the United States Constitution prohibits the federal 
go'\leunnent fiom denying any person life, liberty, or p1operty withotJt dtie process oflaw. 
Postsecondary institutions operated by the federal go\1emment a1e covered by the Fifth 
Amendment. The Supr cmc Court has held that equal pt otcction claims u11de1 the Fifth 
A:mcndmcnt's Due Process Clause are go~cmcd by the same standards that apply to equal 
protection claims tinder the Fottrteenth Amendment. 

Title VI provides that no person in the United States shall, on the ground of race, color, or 
national origin, be excluded from participation in, be denied the benefits of, or be subjected to 
d~scrimination under any program or activity receiving federal financial assistance. 3 Any public or 
private institution that receives financial assistance from the federal government is subject to the 
requirements of Title VI. A public institution that receives federal financial assistance is therefore 
covered by both the Constitution and Title VI. Title VI covers all of the operations of an 
institution that receives federal financial assistance, including the institution's il\\9J.¥~nf.i\l~~lli~ 
award of privately donated funds. 4 Title VI ~[lf\'$.]!\does uot bar affirmative action measures that 
would satisfy the requirements of the Fourteenth Amendment. 5 

The Office for Civil Rights at the Department of Education is responsible for enforcing the 
requirements of Title VI at institutions receiving federal education funds. Institutions subject to 
Title VI must abide by the provisions of the statute and comply with regulations promulgated by 
the Office for Civil Rights. 6 

· 

II. When does an admissions or financial aid program use a classification based on race 
or national origin? 

This guidance applies to admissions and financial aid programs that use criteria based on 
race, color, or national origin as a factor in decisionmaking. It applies both to programs in which 
race or national origin is the sole factor underlying the institution's decision and to those in which 

~~:~;i~::i~:~!s~:;::!sfi~:~~~~:~Ya:~:~:siHlB;~'.~~lS~iat¢~:~f~~~~iifMJ~8t~~~:;I:i~~(;~,,;Hf~l:f: 
!liJna.in~«:¥!9!itif.!i9tii.WP.JitI1.tr!Intintmmfir$.i:li.P.&rt··r~~·~ii·;;~~;~1~g~a·~t~<l~~i~·tfu'.~~~·Jt ..... ~ 
admissions or financial aid, as long as the detennination that a student is disadvantaged is not 
based on race or national origin. 

ill. Compliance with the Constitution and Title VI: Strict Scrutiny 

December 23, 1997 Draft IV 2 
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Title ·vl{l~ that any - program that uses race or national origin as a factor in 
decisionmaking must satisfy "strict scrutiny". 7 As explained above, this same standard applies 
under Title VI to all schools· recieving federal funds. To satisfy strict scrutiny, the institutional 
interest underlying an affirmative action measure must be "compelling" and the measure must be 
"narrowly tailored" to serve that interest.1 The compelling interest inquiry centers on "ends" and 
asks why an institution is classifying individuals on the basis of race or national origin. The 
arrow tailoring inquiry focuses on "means" and asks how the government is seeking to meet the 

o · ective of the race-based classification. 



may, consistent with its authority, seek to remedy the effects of past discrimination in its 
educational system, including discrimination by local school systems or by private entities, that it 
has helped to perpetuate. In either category, the remedy may be aimed at ongoing patterns and 
pra · s of exclusion or at the lingering effects of prior discriminatory conduct.13 

caA'ttllfll~·i The fact and legacy of general, historical societal discrimination is an insufficient basis 
1ve action.14 Similarly, amorphous clai discrimination in education that are not 

related to institution's programs are inadequate.15 justifying remedial affirmative action 
based on tn current effects of past discriminatiOn, ns ion should be prepared to articulate 
how any curr conditions that limit educational opportunities ace or national origin are 
related to past disc · · ion for · · itution shares respons1 · · . 16 

~~lllf:IY'..,J 

t is not necessary for a court to mak aJ.lldicial finding of discrimination re an 
institution may undertake remedial measures, Ita4\::, t'tl~ institution must have a "st basis in 
evidence" for its conclusion that remedial action is necessary. 17 

• This evidence should ap ach 
what the Supreme Court has called "a prima facie case of a constitutional or statutory violat1 " 
of the rights of minorities. 11

• For example, significant statistical disparities between the number 
minorities admitted to an institution and the percentage of minorities in the pool of qualified 
applicants might permit an inference of discrimination that would support the use of racial or 
ethnic criteria intended to correct those disparities. 19 In making this comparison, a school may 
consider the pool of qualified students who actua11y apply for admission, and the larger pool of 
students in areas from which applications may be drawn who would meet the school's admissions 
standards. However, mere underrepresentation of minorities as-compared to the percentage o 

· orities in the general population is an insufficient predicate for affirmative action. 20 
1 

e Title VI regulations require that, in admitrlsteri11g a program in which it has p1eviously 
. >""''"· <W"•'·'"•'<·'<""'"'"""""x''""'''"'"" "'"'·:·""'~"'ltl'tE""~A·,o,,,._, . .,,,., 

___ __,U.tmrinnrn!ltcld:-, an institution receiving federal financial assistance ~l);~t::tt«~l\pfiyf§,A§1Y:'t91~m=l.nYflltil. 
take action to overcome the effects of that prior discrimination. 21 Thus if a court, a federal 
agency, or a legislative or administrative body has found that a covered institution has engaged in 
discrimination, that institution must take steps to remedy that discrimination. The same 
obligation arises if the institution itself determines that remedial action is necessary to correct the 
effects of past discrimination. When a finding of prior discrimination, whether by a court, an 
agency, a legislative body, or the institution itself, rests on a strong basis of evidence that the 
institution discriminated in the releva:11t jtJrisdiction, the institution may use narrowly tailored 
affirmative action measures to remedy the discrimination. 

b. Fifth Circuit Standards: Remedial Objectives 

In Hopwood v. Texas, the U.S. Court of Appeals for the Fifth Circuit held that the law 
school at the University of Texas could not rely on past discrimination by other schools in the 
Texas state system, including other schools at the University of Texas, as a predicate for 
considering race in its admissions process. 22 Rather, in the view of the court, the law school's 
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constitutionally valid remedial interests extended no farther than redressing the effects of any prior 
racial discrimination by the law school itself23 "As a result, past discrimination in education, 
other than at the law school, [could not] justify the present consideration of race in law school 
admissions."2

" This holding is binding precedent in the Fifth Circuit. Accordingly, postsecondary 
institutions in Texas, Louisiana, and Mississippi cannot use discrimination by other actors in the 
state's educational systems as a predicate for considering race or national origin in admissions and 
financial aid. In addition, one "functionally separate unit" of an institution, such as a medical 
school, cannot rely on past discrimination by other units in that institution. 25 A particular school 
in those states must have a strong basis in evidence for concluding that there exist present effects 
from discrimination for which that school itself is responsible. However, if a state or institution of 
higher education has an obligation to remedy state or institution-wide discrimination, Hopwood 
does not prohibit the appropriate legislative or administrative body, or the governing body of the 
institution, from using affirmative action to remedy that discrimination in its component schools.26 

2. Non-Remedial Interests 

a. Diversity 

In his landmark sepa1 ate opinion in Bakke, Justice Powell stated that a university may have· 
a compelling interest in considering the race of '1'plicants in its admissions process in order to , ~ ~ 
foster greater diversity among its student body( Such diversity brings a wider range of --V \S cit t,t.o*-fiJ 
perspectives to campus, which in turn contributes to a more robust exchange of ideas~his 

~xchange is a central mission of higher education and in keeping with the tim~-honored value I'm 
7 academic freedom. 2JMoreover, in the view of Justice Powell, the First Amendment protection of 

cademic freedom supports allowing a university to "make its own judgments" regarding 
ducation, including the selection of its student body.21 No majority opinion for the Supreme 

p ~ i;J Court, however, _has. addressed when a non-r:medial objective .may constitute ~,,,compelling 
'\) ~~v interest that can Justify the use of narrowly tailored race-conscious measures.29@ 

~ ~ In order for diversity to qualify as a compelling interest, an institution must seek a further 
objeetive beyond the mere achievement of diversity itself The Court has consistently rejected 
"racial balancing" as a goal of affirmative action, because "(p ]referring members of any one group 
for no reason other than race or ethnic origin is discrimnation for its own sake."3° For example, 
in Bakke, Justice Powell stated that diversity in an institution's student body can serve the further 
goal of enriching the academic experience, 31 but found no compelling interest in assuring that the 
student body had a specified percentage of particular minority groups or reducing the deficit of 
minorities in the medical profession.32 Accordingly, an institution that uses affirmative action to 
achieve diversity must have a sound educational objective for its diversity program. A school 
'E~~t?~.-able to support its claim that diversityi!P.rs14'.§·::~~9~tign~J.ii~~Q.;~ijt~:;gij serve~B 
LQUP~U~ educational objectives. by being prepm ed to demonstrate the educatio11al be11efits that 
di~ersity produces on campns or within the mtiversity 's programs. 

b. Other Non-Remedial Interests 
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round a non remedial objeeti"v'e compelling." In his Bakke o inion, Justice Powell assumed that a 
state could have a compelling interest in "improving the deliv ry of health-care services to 
communities currently underserved," but concluded that the u iversity had failed to prove that 
reserving sixteen percent of the seats in its medical school cl as for minority students was either 
needed or geared to promote that goal. 34 It is not clear wheth r a racial classification that was 
narrowly tailored to this interest could survive strict scrutiny.35 Whether other non-remedial 
interests can be sufficiently compelling to justify the use of classifications based on race or 
national origin should be considered on a case-by-case base) . 

c. Fifth Circuit Standards: Non-Remedial Interests 

The Department of Education and the Department of Justice believe that, as Justice 
Powell stated in Bakke, diversity may constitute a compelling interest justifying the consideration 
of race in higher education. However, in Hopwood, the U.S. Court of Appeals for the Fifth 
Circuit held that an institution's interest in diversity to enrich the academic experience cannot 
satisfy strict scrutiny.36 That ruling is binding in the states of Texas, Louisiana and Mississippi. 
Accordingly, institutions in those three states cannot use affirmative action to foster diversity 
among their student body in order to enrich the academic experience. 

Institutions in the Fifth Circuit should be aware that there is language in Hopwood that 
suggests that remedying past wrongs is the only compelling state interest that can justify 
classifications based on race.37 However, the only non-remedial interest at issue in the· case was 
diversity, and it may be argued that the holding of Hopwood does not extend to other non­
remedial interests that were not before the panel. Hopwood itself noted that Justice Scalia has 
suggested one possible non.,remedial compelling interest -- '"a social emergency rising to the level 
of imminent danger to life and limb. "'31 Because the case before it did not present such an 
interest, the panel did not take a position on Justice Scalia's suggestion. Institutions in Texas, 
Louisiana, and Mississippi should consult with their counsel before using classifications based on 
race or on national origin to further any non-remedial interest 11.l{tl\lf.tlDf.fy, and cannot use 
affirmative action to foster diversity in order to enrich the academic experience. 

B. Narrow Tailoring 

In addition to advancing a compelling goal, any use of race must also be "narrowly 
tailored." This ensures that race-based affirmative action is the product of careful deliberation, 
~"<:""=::::.-sty decisionmaking. It also ensures that such action is truly necessary and that less 
ntrusiv fficacious eans to the end are unavailable. 

The determination of whether a particular affirmative action program is narrowly tailored 
is highly fact-specific. As applied by the courts, the factors that typically determine whether a 
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measure is narrowly tailored are the following: (i) whether the institution considered race-neutral 
alternatives before resorting to race-conscious action;~·9 the scope andili.il&Jl!lij of the 
affi t . t. fil·\'i<;;11,m·'""'I:!' m· .:i:i'I' ~1,1· ')J.·m·B·1~~1~·,;'!~m·*'~i'ii't'l'~.·,,,;,"1·'''<'~'J~,,.,~~%.t;_l;1·*g;i<~:tti;;:;:t<~"'~r.i&1Itlthw.tw~~,~'~' and rma 1ve ac ion program , w · ·, · .1:w. ~~ ,~ -~,. 1Pt; ,1u"" . i:e. a;ml:ueau:. . · ,~u~ P!iii~·, CN\i::~A~Y:~ ), ...... ~:-.va ... ~ .<i;v>:* ·.v.1:v · · :..:·.-. .v~: ... ~~t .... ·w.;.,.; .. ·:·.·.·.·,·,·~: ............... :w:..V:Y ! .... :w;.;v:-.:· .• :~~ .. -: ... :::.. .... .;.:.;., ... ;.:~.-:-,-e;:;,.,v:-• .;..~~-: 

whethei the use of a waive1 01 other mechanism facilitates the narrowing of the program's scope; 
(iii) the manner in which race is used: that is, whether race determines eligibility for a program or 
whether race is just one factor in the decisiorunaking process; (iv) the comparison of any 
numerical targets to the percentage of qualified minorities in the applicant pool~ (v) the duration 
of the program and whether it is subject to periodic review; and (vi) the degree and type of burden 
imposed on non-minorities by the program. 

Before describing each of the components, ff!J. three general points about the narrow 
tailoring test deserve mention. First, it is unlikely that an affirmative action program must satisfy 
every factor. A strong showing with respect to most of the factors may compensate for a weaker 
showing with respect to others. 

Second, all of the factors will not be relevant in every case. The objective of the program 
may detennine the applicability or weight to be given a factor, and factors may play out 
differently in remedial programs than they will in non-remedial programs. 

Third, the narrow tailoring test should not be viewed in isolation ft om the compeHing 
inte1 est inquiry. Vltrile the two htquiries are distinct, as a p1 acticai matter there rmcy be a:n 
interplay among the two. For example, in a case involving a set-aside program fo1 mino1ity 
contractors, the Court stated that the weak e"Vidence of discrimination on which the city of 
Richmond predicated its remedial program eould not justify the adoption of a rigid raeial quota. 39

-

This suggests that if Richmond had opted for a more flexible measure, the Court might have been 
less den1andi11g in reviewing the evidence of prior discri11rination. Howe't'er, the Court has ne\lei 
explicitly recognized any trade-off between the compelli11g i11terest and nan ow tailoling tests. 

l. Race-Neutral Alternatives 

Before resorting to race-conscious action, an institution should give serious consideration 
. / to race-neutral alternatives: that is, measures that do not rely on race or national origin as a factor 
V' in decisionmaking. For example, the Court found that a preference for minority-owned businesses 

was not narrowly tailored in part because the local government did not consider other, race­
neutral means to increase minority participation in contracting before adopting race-conscious 
measures, such as targeted financial assistance for small or new businesses.40 In the context of 
higher education, an institution might consider the use of socioeconomic criteria that do not 
include race or national origin, or increasing efforts to solicit applications from students who have 
not traditionally applied for admission, including minority students. 

The Court has not specified the extent to which an institution must consider race-neutral 
measures before resorting to race·conscious action. Justice Powell has suggested that in a 
remedial setting, it is not necessary to use the "least restrictive means" where they would not 
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accomplish the desired ends as well, 41 and has described the narrow tailoring requirement as 
ensuring that "[less] restrictive means" are used when they would promote the objectives of a 
racial classification "about as well."42 Accordingly, an institution probably need not exhaust race­
neutral alternatives, but it must give them serious attenti~ use them where .aieS--t+; 

o •..• h-A ~ 
2. Scope of Program. Flexibility and Waivers ~~A ;f: VJ~ 

If an affinnative action program's scope exceeds that necessary to achieve the compelling 
interest underlying the program, the program is not narrowly tailored. A program need not be 
limited to the specific individuals who suffered the past discrimination. 43 But a program 
undertaken to remedy past discrimination against certain races should not include preferences for 
other racial groups who did not experience that discrimination. For example, the Supreme Court 
found that a set-aside program for minority contractors was not narrowly tailored in part because 
the city's evidence of discrimination, all of which pertained to the treatment of African Americans, 
did not provide a predicate for the program's preferences for Aleuts, Asian Americans, and 
Hispanics. 44 

Courts have looked favorably upon plans in which numerical targets are waived if there 
are not enough qualified minority applicants. 45 In the context of government contracting, for 
example, Congress pennitted officials to waive a national goal of ten percent participation by 
minority contractors if it was necessary given the A\iavailability of qualified minority contractors in 
a particular area, or if a grantee demonstrated that his or her best efforts would not succeed in 
achieving the target.46 Waivers such as these ensure that a program is flexible, and are especially 
important if the program uses a relatively rigid measure such as a quota or set-aside. 

3. Manner in Which Race is Used 

An integral part of the narrow tailoring requirement is the manner in which race is used. 
Flexible progra~s ar~ more li~el4,,~~~~~~~!~.f~?~:%+<i~~,!!~red than progr~ms .with rigid requirements. 

programs m which certam fl.tmD:t~l!ri.li.§ttl'-P.J spots or financial aid awards are open onl 
to mem of designated racial or ethnic groups are significantly less likely to satis arrow 
tailoring requ ent than programs that merely c~er race or national · n as one of many 
factors and are open all races and ethnic groupt'(?I > 
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achievements, talents, interests, extracurricular activities, economI isadvanta:S, and ~ t!Y ~ 
geographic background.48 ~ -

per-eeRtage of positions or fin:aneial aid is set aside fer mil:loriti@i A good examplt'is the medical 
admissions program that

1

the court invalidated in Bakke, which re erved sixteen perce~fthe 
il§llfhl slots in the medical school for members of racial and ethnic minority groups . .)> 9"1'1ii¥!i~~ 

The second type of classification wlnerable to attack on flexibility grounds is a program in 
hich race or national origin is the sole or primary factor in determining eligibility -- for example, 

a scholarship program reseived for minorities. A scholarship program reserved for minorities may 
be distinguished from an admissions quota reservi.ng a portion of seats in a class for minorities, in 
that the burden imposed on non-minority students in the financial aid context -- possibly receiving 
less aid -- is less severe than the burden imposed by an admissions program -- not being admitted 
to the institution at all. But a scholarship program open only to minorities is Jess flexible than a 
scholarship program in which race is one of man factors that determine eligibility for the awa.,..,.~--

n er ot . the admissions set-as1 e and the minority scholarship program, persons no w1 - n the 
designated categories are ineligible for certain benefits or positions. This is not the case in 
programs where race or national origin is deemed a plus in evaluating an applicant's file but does 
not insulate the applicant from comparison with all other candidates for the available benefit. 50 ,A m 0 

. -r~~~6 

F~r a detailed discussion of the standards that should be applied to minority scholarship~- .. 
programs, institutions and their counsel should consult the Financial Aid Guidance, 59 Fed. Reg. 
8756 (1994). 

~~ CN' om arison ofNum rical Tar ets to the ualified A licant Pool 

~'y.»>- ~ ~ \ltAei;o aR affirmative eetieA program is justified on remedial gret1nds, the Ce\:nt h&&­
~~ ~ eenip~ ~Jlleri•al ~· lhe percentage of minorities in the relevant labor market or 
~·?\": ~ industry. e asufmrec e a city's target of providing thirty percent of its contracts to minority 
~~businesses where the target had been selected as roughly halfway between one percent, the 
~ ("(\°"""' percentage of contracts previously awarded to African American businesses, and fifty percent, 
~ ~) the percentage of African Americans in Richmond's population. What was required, the Court 
(.,>0v<' ~~ stated, was a target that was related to the percentage of African Americans in the pool of 

). S. (j · ~alified contractors, not the percentage in the general population. 51 

:::.:s co;::~~ rm~tuse numerical goals and target .. ~uld select a goal that is 
-{J..- '('\)) relateJi~ the percentage of minorities in the pool of qualified applicant~ A school may consider 
\ the pool of qualified students who actually apply for admission, and the larger pool of students in 
~~ areas from which applications are drawn who would meet the school's admissions standards. 
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5. Duration and Periodic Review 

A particular affirmative action measure should remain in place only as long as it is needed 
to achieve the compelling interest that it serves. 52 A race-based classification is therefore more 
likely to satisfy the narrow tailoring test if it has a definite end date or is subject to meaningful 
periodic review in order to ascertain the continued need for the measure. s3 Reexamination of 
affinnative action programs also allows an institution to fine tune its classification or discontinue 
it if warranted, which may allow the program to satisfy other factors in the narrow tailoring test. 
The Office for Civil Rights recommends annual reviews to ensure compliance with this aspect of 
the narrow tailoring requirements of Title VI. 

6. Burden on Non-Beneficiaries 

Affinnative action necessarily imposes some burden or disadvantage on persons who do 
not belong to the racial or ethnic groups favored by the program's classifications. While some 

~burdens are acceptable others may be too high. In general, a race-based classification that 
"unsettle[s] . . e · ·mate, rmly rooted expectation[s]" or imposes the "entire burden ... on 

" particular individu s crosses that line. 54
. For example, if an institution tenninated scholarships 

that had been awarded to particular non-minority students in order to fund a scholarship program 
for minority students, that might place too much of a burden on the affected non-minority 
students to be considered narrowly tailored. Generally, the less severe and more diffuse the 
impact on non-minority students, the more likely that a racial or ethnic classification will address 
this factor satisfactorily. 

For a more detailed discussion of narrow tailoring in the context of race-targeted financial 
aid, see the Financial Aid Guidance, 59 Fed. Reg. 8756 (1994). 

IV. Conciusion 

Any covered institution that uses race or national origin as a basis for decisionmaking 
should review its program to determine if it comports with the strict scrutiny standard. Appended 
to this guidance is a nonexhaustive checklist of questions that will aid institutions in collecting the 
information necessary to conduct a thorough review. Because the questions are just a guide, no 
single answer or combination of answers is necessarily dispositive as to the validity of any 
particular program. 
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l. The U.S. Court of Appeals for the Fifth Circuit's decision in Hopwood v. Texas governs the 
application of federal law to affinnative action programs in postsecondary institutions in Texas, 
Mississippi and Louisiana. Institutions in those three states are subject to more severe 
restrictions than institutions in other parts of the country in their use of affirmative action. 
Accordingly, institutions located in Texas, Louisiana, and Mississippi should. consult the Hopwood 
opinion and the "Fifth Circuit Standards" sections of this guidance to determine the appropriate 
standards for their programs. 

2. Several months after the publication of the Financial Aid Guidance, the U.S. Court of Appeals for the Fourth Circuit 

;i::i:e~fy c:.n::~:~~~~~~~::,:,t~:i:::t:C~i®~MJi;iliii.i:ii~trUi~iW.ii=~~;d 
scholarship progrli.m was narrowly tailored to the asserted interest in remedying the present effects of past 
discrimination. Institutions located in the Fourth Circuit, which includes the states of Virginia, Maryland, North 
Carolina, and South Carolina, should review Podberesky, as that decision will guide the evaluation of the l\~U.(• use 
of racial classifications in higher education in that circuit. 

3. 42 U.S.C. 2000d (1994). Title VI docs not apply to pt ograms directly--adtniiristered by the Umted States or it'S 
agencies. See 8ohe1a{ Pet'eZ ii. Hecklet, 717 F.2d 36, 38 (2d Ci.1. 1983), wt. rle11i~d. 466 U.S. 929 (1984). 

4. See 42 U.S.C. 2000d-4a(2)(A) (1994). 

;:c~:~ 
.. ,.·.······ .. t.,~itt&&;.11t1;P.y'!.: ......... - ·''····· .,.:·•l•lJ~lmir~l~ 

6. Those regulations are located in 34 C.F.R Pt. 100 (1997). 

7. Adarand, S 15 U.S. at 235. (Constitution), :m Bak/«, 432 U.S. at 284·287 (Powell, J.), 325, 328 (Title 'II does riot 

prohibit Mfrm1atioc 11etion ruc11smes that would be pennissiblc tmder the Constih:Jtion). 

8. Adarand, 515 U.S. at 200. 

9. 438 U.S. 265 (1978). 

10. See, e.g., City ofRichmondv. J.A. Croson Co., 488 U.S. 469, 498-506 (1989)~ Shaw v. Hunt, 116 S. Ct. 1894, 
1902-03 (1996). 

11. 438 U.S. 265, 311-1 S (1978) (opinion of Powell, J.). 

12. See Croson, 488 U.S. at 491-93 (plurality opinion); id. at 518-19 (Kennedy, J. concurring in part and concurring in 
the judgment). 
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13. See Adarand, S lS U.S. at 269-70 (Souter, J. dissenting)~ Cf Fordice, 505 U.S. at 727-29 (state must eradicate 
policies end practices traceable to prior de jure system that continue to foster segregation). 

14. See Croson; 488 U.S. at 499, 505. 

l 5. Id. at 499 ("amorphous" claim of past discrimination in en industry can not justify the use of an unyielding quota). 

16. See, e.g., Fordice, 505 U.S. at 730 n.4. 

17. See Wygant v. Jack.Jon Board of Educ., 476 U.S. 267, 277 (1986) (plurality opinion). 

18. See Cro$on, 488 U.S. at 500. 

19. See id. at 501, 509. 

20. Id. at SO 1-02. 

21. 34 C.F.R. l00.3(b)(6)(I). 

22. 78 F.3d 932, 951 (Sth Cir.), cert. denied, 116 S. Ct. 2581 (1996) 

23. Id. at 951. 

24. Id. at 954. 

25. See id. at 951. 

26. See id. at 954-55 (citing Fordice, 505 U.S. at 731-32). 

27. Bakke, 438 U.S. at 311-14. 

28. Id. at314. 

29. In Metro Broadcasting, Inc. v. FCC, 497 U.S. 547 (1990), the Coui1 applied intermediate scrutiny to a preference 
for minority-owned broadcasters and held that exposing the nation to diverse perspectives in broadcasting was an 
important governmental interest. The Court thus did not consider whether the government's interest in seeking diversity 
in broadcasting was compelling. Adarand overruled Metro Broadcasting insofar as it held that benign race-based 
action by the federal government is subject to intermediate scrutiny, but did not address whether diversity in 
broadcasting can be a compelling, as opposed to important, interest. 

30. Bakke, 438 U.S. at 307 (Powell, J.) (reducing deficit of minorities in medical school and the medical profession); 
see Croson, 488 U.S. at 507; Johnson v. Transportation Agency, 480 U.S. 616, 639 (1987). 

3l. Id.at313. 

32. See id. at 305, 307. Similarly, in the law enforcement context, diversifying the ranks of officers may at times serve 
vital public safety and operational needs, thereby enhancing the agency's ability to carry out its functions effectively. 
See Barhold v. Rodriguez, 863 F.2d 233. 238 (2d Cir. 1988); Talbert v. City of Richmond, 648 F. 2d 925, 931-32 (4th 
Cir. 1981 ), cert. denied, 454 U.S. 1145 (1982); Detroit Police Officers 'Ass 'n v. Young, 608 F. 2d 671, 695-96 (6th 
Cir. 1979). cert. denied, 452 U.S. 938 (1981); Baker v. City of St. Petersburg, 400 F.2d 294, 301 n.10 (5th Cir. 1968); 
cf Wittmerv. Peters, 87 F.3d 916, 919 (7th Cir. 1996), cert. denied, 117 S. Ct. 949 (1997) (upholding preference for a 

12 



---- --· ----

black lieutenant at e. boot camp for young offenders based on the finding that the camp would not achieve its 
rehabilitative mission absent the preference because 70% black inmate population unlikely to accept military regimen 
with less than a 6% black security staff and no black lieutenants). 

33. SeeAdarand, 515 U.S. at 242-64 (Stevens, J. dissenting). 

34. Bakke, 438 U.S. at 310 (Powell, J.) 

35. Justice Powell approvingly quoted the state court below, which had noted that there were more precise and reliable 
ways to identify applicants who were genuinely interested in the medical problems of undersezved communities than 
race, namely, a demonstrated concern for the problem in the past and a declaration that practicing in such a community 
was an applicant's primacy professional goal. Id. at 310-11. 

36. See Hopwood, 78 F.3d at 944, 948. 

37. Id. at 944, 948. 

38. Id at 944 (quoting Croson, 488 U.S. at 521 (Scalia, J., concurring in judgment)). 

39. Croson, 488 U.S. at 49.6; see also SheelMelal Workers v. EEOC, 478 U.S. 421 (1986); United Stales v. Paradise, 
480 U.S. 149 (1987). 

40. Croson, 488 U.S. at 507. 

41. See Fullilove v. Klutznick, 448 U.S. 448, 508 (Powell, J., concurring). 

42. Wygant, 476 U.S. at 280 n.6 (plurality opinion of Powell, J.); cf Billi.sh v. City of Chicago, 989 F.2d 890, 894 (7th 
Cir.) (en bane) (Posner, J.) (in reviewing atfumative action measures, courts must be "sensitiv[e] to the importance of 
avoiding racial criteria ... whenever it is possible to do so, [as] Croson requires"), cerl. denied, 510 U.S. 908 (1993). 

43. See Adarand, 515 U.S. at 237 (government may respond to the lingering effects of racial discrimination by using 
narrowly tailored race-based action). 

44. Croson, 488 U.S. at 506. 

45. See, e.g., Paradise, 480 U.S. at 177-78. 

46. See Croson, 488 U.S. at 508 (discussing Fullilove, 448 U.S. at 488 (1980) (plurality opinion)). 

47. See, e.g., Paradise, 480 U.S. at 149. 

48. See Bakke, 438 U.S. at 31 S (Because "[t)he diversity that furthers a compelling state interest encompasses a far 
broader array of qualifications and characteristics of which racial or ethnic origin is but a single though important 
element," a program "focused solely on ethnic diversity would hinder rather than further attairunent of genuine 
diversity.") (Powell, J.) 

49. Bakke, 438 U.S. at 275. 

SO. See Bakke, 438 U.S. at 315-17; see also Johnson, 480 U.S. at 616 (upholding program that did not set aside any 
positions for women). 
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51. See Croson, 488 U.S. at 507. 

52. See Fullilove, 448 U.S. at 513 (Powell, J., concw'ring). 

53. See Paradise, 480 U.S. at 178 (plurility opinion); Sheet Metal Workers, 478 U.S. at 487 (Powell, J., concurring); 
Fullilove, 448 U.S. at Sl3 (Powell, J., concurring). 

54. See Johnson, 480 U.S. at 638~ Sheet Metal Workers, 478 U.S. at 488 (Powell, J., concurring). 
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This Self-Assessm ide and.a~ached egJ). Outline are designed to help postsecondary 
institutions that us rmative action pro ams .that consider race or national origin in admissions 
and financial aid de isi ns assess ·whether eir programs are consistent with Title VI of the Civil 
Rights Act of 1964 an the U.S. Constituti n. Institutions considering establishing affirmative 
action programs ar al 0 encouras~ tore to this guidance. 

d Legal Outline. th t~rm"affirmative action If means the use or 
consideration ofra e o national.origin as fa~tor iO admissions or in the award of financial aid. 
Because recruitme t · .. d outreach progr d~signed to increase the number of minorities in an 
institution's applic · t · ool raise distinct qu stions and typically should not be subject to 
heightened constit ·a al scrutiny, this gui an~c should not be used to assess those types of 
programs. This gu d · e also does_not ad ess programs undertaken pursuant to a court order. 

Iri 1994, the Dep me t of Education publ sh~ guidance regarding its evaluation under Title VI 
of an institution's c ns deration of race or atipnal origin in the award of financial aid. 
Nondiscrimination nF derally Assisted Pr gr,ms; Title VI of the Civil Rights Act of 1964, 59 
Fed. Reg. 8756 (19 4) (hereinafter Financi ~d Guidance). Institutions should consult that 
guidance for a mor sp cific discussion of rmative action in financial aid decisions, including an 
institution's involv e t with privately do ted race·restrictive gifts. The Financial Aid Guidance 
can be found on th D artment's web site t, .www.ed.gov. 

ide is de.signed to e 4sed in conjunction with the attached Legal Outline, 
which sets forth fe :er standards applicabl tq higher education admissions and financial aid 
issues. Fhe Guide·. cl des OverViews. Ch ckt>oints, and Additional Legal Considerations. Each 
Overvie\v briefly fr e the applicable fede ~tandards and cross·references sections of the 
Legal Outline, whi p esents the standard in depth. The Checkpoints are meant to help 
institutions identify d organize informati r~levant to the applicable legal standards. The 
Additional Legal C nsi eration sections o ~ditional information for practitioners ana campus 
policy makers. Thi ca alogue of questions is 'basic approach to fundamental issues regarding 
the use of affirmati ea tion in admissions d financial aid. Please note that each Checkpoint in a 
category wil} not n ces arily be relevant to very institution. In some cases, additional questions 
may need to: be ans er d that will be speci c tp an institution's affirmative action plan. 

There is much unc ai ty with respect to e 1,w on affinnative action at this time. New 
decisions, by the Su re e Court, lower fe er~ courts, or state laws like Proposition 209 in 
California may sign· c tly affect federal d s~ate standards governing the use of affirmative 
action in education l in titutions. For ex le, as explained in the Legal Outline, the decision of 
U.S. Court of Appe s · Hopwood v. Stare of Texas limits the consideration of race or national 
origin for some puI"JllOS sin the affected sta es. We ~nc;ourage institutions to consult with their 
counsel, and to contact he Office for Civil "ghts (''OCR") at the Depanment of Education, for 
assistance. A list 010 · R offices and staff ail able to assist you is included with this Guide. 
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The legal standar in. his Guide cqme fro the Constitution and Title VI of the Civil Rights Act 
of 1964. Public in ti· tions that arie part o a state's government arc subject to the Fourteenth 
Amendment of the· o · stitution. Pµblic an private institutions that receive federal financial 
assistance from the U .. Department of Ed c'-tion are subject to Title VI. 

Classifications bas o race or national or git'\ for the purpose of affirmative action are permitted 
under Title VI tot es me extent as under e Constitution. This guidance applies to admissions 
and financial aid pr gr s where race, col r, cpr national origin is a f'a.ctor in decisionmaking. It 
applies both to pro · sin which race or atipnal origin is the sole factor in a decision and to 
those in which race or tional ori&in is on of many factors considered. This guidance does not 
apply to admission or inancial aid dcci&io 1 fllade without regard to race. For example, 
financial aid may b re erved for disadvant ge~ students, as long as the determination that a 
student is disadvan age is not based on ra e Qr national origin. In thia Guide, references to 

~?-" alone are oc asi. nally used as a sh rt-hand reference to race and natio:Oal origin. 

y ·~ 
•t;. J>K;\ ~ ~ INIT . 

( ~'>'.. ~ V' 'v}--~,'f'~ ~egal .is. ue . arise ~hen a col~eg or university considers r~ce, ~olor or ~ati.onal origin 
~ ~ 01' /9 -lJ> in dec1s1 ns mvolvmg .education 1 programs, such as financial 8..td or adm1ss1ons. A 
l\'"': .J> \ ,f/J- thoroug u derstanding of the missions criteria and process is essential. The 
~~ S V'. , uestio s b low cover b!lseline · qnnation for assessing admissions. 

~~ 
~ , r,111,~'1lili.(~l~{~~(~~i:* j[!<'-°' btttlilll. iiluMllltli!ll \ti! 

1. If the institut on :has decided to consider race and ethnic ortgin 
as factors in· s ~missions process, is the admissions process 
guided by a itlen affirmative action plan? How are 
admissions st ctured? For public institutions, is the 
consideratio of:race mandated or authorized by legislation? 

2. What standar s guide adrrussions decisions and how does the 
admissions p oc~ss work? How and at what point in the 
admissions p oc~ss is each admissions criterion weighted and 
considered? s ea.ch admissions criterion educationally 
justifiable an cl~sely related to the institution's mission? How 
and at what p in~s are rac~ or national origin considered and 
weighted in a ~ssions? How and at what point(s) are minority 
studemts bei aqmitted? 

n. - - -.... 

'lt:JV.1.U 
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B. 
I 

IS AF.q.L.Di.~.&ATIVE A~TIO SVPPORTED BY COMPELLING INTERESTS? 

O,eli)iew 

• Un er e Constitutlon and itlc VI of the Civil Rights Act of 1964 it is 
pe · s ble for collqe& and universities to e<>nsider race in making admissions 
dee sio s provided ~at th satisfy "strict scrutiny." 

strict SCl'\,\tiny, th institutfonal interest underlying an affirmative action 
me suf must be "compelli a" and tho measure mu.st be "narrowly tailored" to 
se e t at interest. 

• Th co pelling interest inq iry center1 on "ends" and asks why an institution is 
cla · ng individuals on th b•sis of race or national origin. The narrow tailoring 
inq ·ry ocuses on "ineans" an~ asks how the institution is seeking to meet the 
obj cti e of the raco·based la~sitlcation. 

• Sch ol may justify the con id~ration of race or national origin in higher education 
for o types of reasons: t remedy discrirrUnation and its effects and voluntary 
pu os s not involving rem di., for discrimination, such as achieving the 
edu i nal benefits of div sity where race or national origin is considered as one 
fact r. mong many; 

in.thefollowin.g sections ofthls Guide. For a 
I ~tandards, see Legal Outline, pp. 

3. Why does e program consider race or national oogin in 
admissions? Is it intended to remedy discrimination, to foster 
diversity to ch!ev~ an educational objective, or for some other 
purpose? 



.. 6.V.tl. UVI 

12-\9-91 05:25 .PM P05 

2. Re ed al Purpose~ 

Oycrvtew 

• The Tit e VI regulatJons re ire a recipient of federal funds that has discriminated 
in v ola ion of Title YI or it regulations to take remedial action to overcome the 
cffe s f past discriininatio . 

• A c lle c that has been fou d to have discriminated by a court or an administrative 
ag . cy ike the U.S. Depart ent of Education, Office for Civil Rights. must take 
step to remedy that discri 'nation. A finding could also be made by a State or 
loc le isla.tive body, as lo u the body finding discrimination had a strong basis 
in ide ce identifying discr mination within its jurisdiction for which remedial 
acti n i required. 

• Abs nt · uch formal findings by a coun. agency or legislature, a college may take 
race co scious remedial act on ifit has a strong basis in evidencC\ for concluding 
that the affirmative lttion is ne~essa.ry to remedy the effects of its past 
disc · i ation and is narro y ·tailored to remedy that discrimination. 

• Inj s · · g remedial affirm tive action based on the current effects of past 
disc ·mi · ation, schools sho d be prepared to articulate how current conditions 
that · educational oppo nities by race or national origin are related to past 
disc · · ation for which the school has legal responsibility. 

S. 

1 I 

Are there fact ih•t &how discrimination? Is the program justified 
solely by refer ce to general societal discrimination, generil 
assertions of d scriimination in education, or a. statistical 
underrepresen atii;in of minorities as compared to their percentage of 
the general po l•tion rather than the relevant pool of qualified 
applicants? W thout more, these are impermissible bases for 
affirmative act on. 

Has a court, le ·stative body, or agency made a finding that the 
institution has is~riminated against minorities? Is the institution the 
subject of a co rt desegregation order or a legislative or 
administrative mqing of unlawful discrimination? Did the body 
making the fin ·n~ have a strong basis in evidence for its conclusion? 
Does the instit tiqn itself have a strong basis in evidence for 
concluding tha it has discriminated? 
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6. lflhe instit tiqn is in the Fifth Circuit, remember to consult the 
Fifth Circui Standards sections of the Legal Outline and the 
Hopwood i-ioa for the appropriate standards. 

7. If the instit ti.an i• public, has a state or local government made 
findings of is~rimination witrun its jurisdiction, including 
discriminat n by private actors? Are there present effects of any 
auch past d scrimination? W a.s the government, or is the 
governmen nqw, a passive participant in that discrimination so 
u to perp a'e the exclusion? Did the institution help to 
perpetuate hat discrimination? · 

8. Identify the ra~ial and ethnic composition (%African American, 
Hispanic, si~-America.n, American Indian, white) of the 
following g o~ps: I) the institution's student body; ii) the 
inst\tution's qurilified applicants; and iii) the pool of qualified 
potential a pli~nis ftom which the institution draws its students, 
for exampl • s~udents meeting the school's admission 
requiremen s Uving in the areas served by the institution. 

9. Based on t e. i¢'ormation above, is there underrepresentation at 
the school f "1alified students from particular races or national 
origins? If o, ;is there a significant statistical disparity? 

10. What is the na~re of the evidence? Is it statistical or based on 
written do m~ts? Are statistics based on comparisons to the 
general min ri~y population, or are they more sophisticated and 
focused? F r ~xarnple, do they anempt to identify the number of 
qualified mi ol!itie.& in the applicant pool, or seek to explain what 
tbe number quid look like "but for'' the exclusionary effects of 
discriminati n'i. Does the evidence seek to explain the secondary 
effec;ts of d crirnination? Is there evidence on 'how 
discrlminati n )las hampered minority opportunity in education, 
or is the e · ence simply based on generalized claims of societal 
discriminati n~ In addition to any statistical or documentary 
evidence, e there persons who have knowledge or other 
anecdotal e id~nc~ of discrimination? 

11. Since the a op~ion of the program, have additional findings of 
discriminati n peen made that could serve to justify the need for 
the pro gr wpen it was adopted? If not, can such evidence be 
usemblcd ow.? Is there new evidence that the remedial 
program is o \onger necessaiy? 

PD5 
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12. ~Part.fr m JJlY past findings or court orders, is there past 
diacrimi ti~n affecting admissions at that institution? Has the 
il)stitutio d~ennined whether the effects of past discrimination 
continue If there have not been findings of past discrimination, 
ii there strong basis in evidence to believe that there may be a 

ol•tion or the continuing effects of past 
tiqm? 
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3. 

• In g ts of the Universi of California v. Bakke, Justice Powell concluded that 
ae~ · g the educa1ional b efits _of campus diversity is a compelling reason for 
con 'de 'ng race or '1ational or~gin in admissions in a narrowly tailored way. 
Ae.;;~rd ng to Justice Powel ,s ()pinion, colleges may seek diversity in admissions to 
fulur ir academic miHio through the "robust exchange of ideas" that flows 
from a iverse student bod The United States supports Justice Powell's opinion 
as ~co ect statement of th la)V under the Constitution and Title VI. 

• Col ege and universities m y jµstify the use of race or national origin to achieve 
fun am tal educational go ls ~ough campus diversity. An institution must be 
abl~ to upport its claim tha dirvenity serves educational objectives. 

• A cblle e may pursue its di er~ity interest consistent with the strict scrutiny test by 
con~d 'ng race or national origin as one of several factors in admissions. 

• For ~e consideration of rac IU!d national origin in admi,,ions to be la wfu I under a 
div~rs•t rationale, an instit tiop.'s definition of diversity must include 
ch84act ristics in addition t r&.¥e or national origin. Such diversity characteristics 
may1 inc ude other life exp en~es, achievements, talents, interests, extracurricular 
acti{iti , economic disadv tages, geographic background, as well as various 
oth$rs. · 

I 
' 

lete presentatlo" o federal standards, see Legal Outline, pp. 

13. 19 affirma iv-. action in admissions used to achieve the 
educatio \:?enefits of diversity? What is the institution's 
definition of diversity? What are the institution's mission 
statement and how do they relate to its diversity objectives? 

14. The instit tion must articulate how achie\ing greater diversity 
would fo er, an educational goal beyond diversity for 
diversity' saJke. What are the educational benefits of diversity 
at your in titµtion? What are the bases for the educational 
benefits t e institution identifies? 

15. Does div sity include faC1ors other than race and national 
orig.in? I so, what factors? Which admissions criterion or 
groups o criteria are related to the diversity goal? How is 
each wei tt~d and con~dered in the admissions process? 
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c. IS THE U E. F RACE IN ~1"&.IOI. ~IAL OR DIVERSITY PROGRAMS 
NARRO LY TAILOREl>? 

tion suppons it fn'\&tive action program on remedial purposes or the 
f diversity, ts t e u e Qf race or national origin in admissions narrowly 
chieve its purpqscs 

nd Continuing Need for the Use of Race 

a college's conside at~n of race or national origin meets the narrow 
tail rin requirements of Ti le YI and the Constitution depends upon factors 

tis ed by federal case l w. 

ve iding question js w etµer the school's use of race is truly necessary and 
fa se · as narrowly as poa bl• on the achievement of the school's compelling 
inte est e.g., remedial or di er~ity objectives. 

• Bef1· re· osorting to race-co scious action1 it is important that an institution 
con 'de seriously the u~e o ra;e-peutral alternative approaches (e.g., the use of 
ad ·ssi ns criteria that do ot lnclude race or recruitment programs). 

·· lete presen.tatian o f e(leral standards, see Legal Outline, pp. 

16. If race or tiQnal origin is considered as a positive factor, has 
the instituti n mac:le efforts to achieve its goals in race-neutral 
ways? Ifs , what efforts were made and what were the results? 

17. If r&ce·neu al imea.sures were not undertaken, why does the 
institution eli~e that such efforts would be insufficient to serve 
its oompelli g Jnterest without relying on race? What was the 
nature and xt~t of the deliberation over any race-neutral 
alternatives Was there a judgment regarding the relative 
effectivene s of race-neutral alternatives and race-conscious 
measures? 

18. Doc$ the c lle~e have data to show whether affirmative action is 
necessary? ~en did the institution begin implementing its 
affinnative ct\on program? Does the institution have statistics 
or other evi er}ce to show the effect of the program on 
a.chievemen of diversity objectives or remedying the effects of 
discrirninati n, e.g., data regarding minority panicipation levels 
before and ~r affirmative action programs began? 

F'l 0 
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2. Ma ne Race la U1,d, l ibl~lty, and Pool of Beneficiaries 

o,el')'lft' 

• Eac c Hege or unhters ty h s ihe academic discretion to define those 
c act ristics and qu ca ·on• that will produce the educational benefits of 
div rsit . Under Title CB. will defer to a school1& reasonable choices in 
defi. · n· diversity. : 

es of racial cl aific tiqns arc especially vulnerable to challenge because 
too rigid: pros m in which a specific percentage of positions is set aside 

e asia of raoe and pro &Jill where race or national origin is the sole or 
factor in detem?htl eJigipility. 

e~ on race or national origin should be flexible. For 
ex pl , the Supreme Cou in United States v Paradise found that a 
rac ·Co scious promotion r q~irement was flexible in operation because it could 
be aiv d if no qualified c di~ates were available. Consideration of race or 
nati · origin as one f~cto ~ong.several other admissions criteria in some 
cir ms ences may also.be vidence of flexibility. 

19. How does e J:Qllege assess whether divenity has been 
achieved? o~s the admissions process incorporate numerical 
goals? By h4t process were these goals derived? Do all or 
only some fthe schools or programs hive goals? If the 
program is emedial, are the goals related to the percentage of 
minprities i t~e. pool of qualified applicants, and do the. 
beneficiarie in;clude people in racial or ethnic groups forwhom 
there is ins qient evidence of prior discrimination? 

20. Are admiss· n• decisions made through separate tracks, 
admissions oqunittees, or eligibility criteria defined on the basis 
of race or n tiqnal origin? Does the program establish fixed 
numerical s -~sides? Is race an explicit requirement of eligibility 
for the iro ram? If there is no such factual requirement, does 
the pro ra OJ?erate that way in practice? Or is race just one of 
several act rs •• a "plus" -- used in decision making? Could the 
objectives any program that uses race as a requirement for 
eligibilily b achieved through a more flexible use of race? 
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3. Dur d n and Perto:dlc R 

• Th du tion of the use of ra~ial clasaification should be no longer than is 
nee ss · to its purpos , an ·the classification should be periodically reexamined 
to te · ne whether t ere s a continued need for its use or whether it should be 
mo ifie based on chan · circurnatances. 

n,w ailoring requir m ts. · 

For a co lete pre.sentllti~n o fe,fer(Jl. stan.dards1 see Legal Outline, pp. 

I 

I 

21. Is the prcg ~ subject to periodic oversight, and if so, what is 
the nature fthat oversight? Does the periodic review assess 
whether th form or extent to which race or national origin is 
considered hquld be modified in light of the outcomes of the 
affinnaiive ctJon program? Has the program ever been 
adjusted or mqdified in light of periodic review? What were the 
results of e qiast recent review? Even if there was a 
compelling usiification at the time of adoption, that may not be 
the case to ay. In that regard, does the program have an end 
date? Has he :end date been moved back? Is there evidence of 
what rriight result if the racial classification were discontinued? 

4. Burden on Non·Beneflcla es I . . 
I I · I . . . ~yeryjew . _ 

• AffiF.a ve action necessan y imposes some burden or disadvantage on persons 
wh9 do not belong to the r i~ or ethnic groups favored by the program's 
clasrific tions. While Sf me urdens are acceptable, others may be too high. In 
general, a race-based cl~ssi ca,ion that "unsettle[s) ... legitimate, firmly rooted 
exp~cta. ion[s]" or impo·ses he "entire burden ... on particular individuals" crosses 
thatilinl. For example, if in~titution terminated scholarships that had been 
awa;de to particular n~n- ine>rity students in order to fund a ·scholarship program 
for ~in rity students, tqat ight place too much of a burden on the affected non· 
min9rit students to be ~on ide,red narrowly tailored. 

. i I 

• Gen:bral!y, the less seve~e d more diffiise the impact on nonminority students, the 
mo.rp Ii el~ a cla~sificatipn as~d on race or national origin will addr~ss this factor 
sauSfac only. It ts not nece sa:iry to show that no student's opportunity to be 
ad~tte has been in any w diminished. Rather, the use of race or national origin 

I 

I 
T"'t. - , , 
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mu t n · t, overall, .place an ndµe burden on students who are not eligible for that 
con ·de ation. 

a[ fsde,aJ standards, see Legal Outlinf!, pp. 

22. Daes he · stitution periodically assess whether its consideration 
of rac or atJonal origin in admissions pl&ces an unduo burden 
on;atu ent npt eligible for that consideration? . What is the 
nature or t e ~urden imposed on persons who are not included 
in ihe aci I or ethnic clusiflcation established by the program? 
Does e ro~am displace those persona from existing positions 
or fin ci aip award a? What is the nature and extent of the 
impac on on·beneficiaries in admissions? Does the impact of 
tho pr gr Ml upon a particular group or class of students, or 
is it m re iftµse? What is the extent of other opponunities 
outsid~ of he. program? Are persons who are not beneficiaries 
of the lpro rBJJl put at a significant competitive disadvantage as a 
result rr e program? 

Pl3 
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national origin in 
with this Guide). 
internet web site, 

arimont's pubti&hed guidance on th~ use of race or 
'd, 59 fecteral Rei,jster 8756 (1994) (copy included 
ce ia also available on the Department of Education's. 

The following que ti~ s are keyed ~o the epfJ'trnent of Education's Financial Aid Guidance, and 
the attached Legal Both docume a ~ho~ld be considered carefully in assessing financial 
aid programs. 

od , ction to this Gulde, thqre is much uncertainty with respect to the law on 
affinnativc action t s time. New decisi ns. by the Supreme Court, lower federal courts, or 
state laws like Pro Qsi ion 209 in Californi may significantly affect federal and state standards 
governing the use f rmative action in uqational institutions. For example, as explained in 
the Legal Outline, e ecisions ofU.S. C uris of Appeal in Hopwood v. State of Texas and 
Poberesky v. Kirw · 't the consideratio of race or national origin for some purposes, 
including financial · d. rograms, in the ed states. We encourage institutions to consult with 
their counsel, and t c ntact the Office of iv\l Rights ("OCR") at the Department of Education, 
for assistance. Ali t o OCR offices and a.ff available to assist you is included 'With this Guide. 

A. General 

Overview: Is the in~titution's financial aid program guided by a written 
affirmative actio pl.,n? How is the institution's financial aid process 
structured? 

1. From wh t s~urces does the institution obtain its financial aid 
funds? e ~he sources public or private? Inside sources or 
outsides ur~s? Federal, state or local? What percentage of 

I 

aid is re 'vcd from each source? 

2. Does the ns,itution's financial aid programs include the 
cQnsidera ion of race or national origin (as either an exclusive 
factor or s qne *1.I110ng a number of factors)? If so, how? Does 
the insti io~ fund or administer "race·based scholarships"? 1 If 

1 "Rased·b e scholarships" or "r ce,..targeted aid" mean, for the purposes of this Guide, 
any financial aid fof w ich eligibility is limi ed to persons of a specific racial or ethnic background. 
Each of the questi~n_s i . this section on fin ci.al aid a~so ar~ ~pplicable to fin~ncial ~d programs 
where race or ethn~c1 are used only as a us .. factor m dec1dmg awards. This section 1s based 
upon the Departmrt' 1994 ra.ce·targeted sc~olarships policy. 

n ___ ,~ ~~~~~~~~~~~~~-
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so, what · t}Je justification for each consideration of race or 
~tional ·sin? Are the institution's reasons consistent with the 
Departm t'~ r~e·targeted scholarship policy? 

Note: ~follow ng;secttons refer to the principles from the 
Departm~nt's po ·cy thQI are used most often by institution. 

B. Principle 1: in~ncial Aid for Disadvanta&ed Students 

F' I C 
j-' 

3. Schools ay target financial aid for disadvantaged students, e.g., 
stlildents om low-income families, or a.id based on students' 
being int e fj.rst generation to attend college or family income. 
Does the ns~tution's definition of ''disadvantaged" used for 
panicipa n !in the program include any consideration of race? 
If not, the tbe program is not a racial classification subject to 
strict scru iny. If yes, the program is subject to strict scrutiny 
and does ot.fit within th.is principle. 

C. Principle 3: in~ntial Aid to Remedy Past Discrimination 

4. Are there ac~s that show discrimination? Is the program 
justified s lel~ by reference to general societal discrimination, 
general as er;ioris of discrimination in education, or a statistical 
underrepr septation of minorities as compared to their 
perccntag of the general population rather than the relevant 
pool of q alijied applicants? Without more, these are 
impermis bl~ bases for affirmative action. 

5. Has a cou , ·legislative body, or agency ma.de a finding that the 
institution haJ discriminated against minorities? .Is the institution 
the subjec of a court desegregation order or a legislati~e or 
administr ·v, finding of unlawful discrimination? Did the body 
making th fil'!ding have a strong basis in evidence for its 
conclusio ? po es the institution itself have a strong basis in 
evidence r ~oncluding that it has discriminated? 

·6. If the insti uti~n is in the Fifth Circuit, remember to consult the 
Fifth Circ it $tandards sections of the Legal Outline and the 
Hopwood eqision for the appropriate standards. 

7. If the insti ution is public, has a state or local government made 
findings o di•crimination \l/lthin its jurisdiction. including 
discrimina · oq by private actors? Are there present effects of 
any such st1discrimination? Was the government, or is the 
govenun t ~ow, a passive participant in that discrimination so 
as to perp uate the exclusion? Did the institution help to 

n- -- 1 A 
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pqrpetuat tqat discrimination? 

8. -Identify t c 111cial and ethnic composition (%African American, 
Hispanic, As~an-.Ameri~an. American Indian, white) of the 
following ar~ups: I) the institution's student body; ii) the 
inatitutio · 's qualified applicants; and iii) the pool of qualified 
pqtential pplicants ftom which the institution draws its students, 
for exam le, ·students meeting the school11 admission 
requirem nt~ living in the areas seIVed by the institution. 

9. Based on thq infortnation above, is there underrepresentation at 
the schoo o~ qualified students from particular races or national 
origins? s9, is there a significant statistical disparity? 

10. What is t e Qature of the evidence? Is it statistical or based on 
vmtten d cu,ments? Aie statistics based on comparisons to the 
general · Qrity population, or are they more sophisticated and 
focused? For example, do they attempt to identify the number 
of qualifi d ipinorities in the applicant pool, or seek to explain 
what the llll1ber would look like "but for" the exclusionary 
effects o dis~rimioation? Does the evidence seek to explain the 
second effects of discrimination? Is there evidence on how 
discrimin tiqn has hampered minority opportunity in education, 
or is the viqence simply based ·on generalized claims of societal 
discrimin tian? In addition to any statistical or documentary 
evidence, ar~ there persons who have knowledge or other 
anecdot evjdence of discrimination? 

11. Since the adQption of the program, have additional findings of 
diacrirnin tion been made that could serve to justify the need for 
the progr •when it was adopted? If not, can such evidence be 
assemble nq>w? Is there new evidence that the remedial 
program s no longer necessary? 

12. Apart fro 1µ1y past findings or court orders, is there past 
discrimin tion affecting admissions at that institution? Has the 
institutio d~ermined wheiher the effects of past discrimination 

· continue.· Itithere have not been findings of past discrimination, 
is there a strpng basis·in evidc:nce to believe that there may be a 
current v ol~ion or the continuing effects of past discrimination? 
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D. Principle 4: inian~lal Aid to Crute Diversity 

13. Is:affinna 'vq action in financial aid used to achieve the 
educatio \:tcnefits of diversity? What is the institution's 
.definition of div·ersity? What are the institution's mission 
st;tement ud how do they relate to its diversity objectives? 

14. The instil tiQn must articulate how achieving greater diversity 
w~uld fo er an educational goal beyond diversity for diversity's 
sake. Wh t are the educational benefits of diversity at your 
institutio ? What are the bases for the educational benefits the 
inatitutio id~tifies? 

15. Is special oiasideratlon for minority status used as one factor 
among m ny:factors for scholarsrup awards in some cases? 
Does div rsiw include factors other than race and national 
origin? I so1 what factors? Which financial aid criterion or 
groups o criteria are related to the diversity goal? How is each 
weighted q considered in the process of awarding student 
financial ssi~tance? 

E. Narrow Tall rl1;1& of Remedial or Diversity Programs 

These questions pply to all programs that fall under Principles 3 or 4, 
remedial or diver ity programs. 

16. Can the i sti,ution show that the use of race or national origin is 
necessary to achi~c its stated purpose? If race is used as an 
eligibility ·~erion in awarding scholarships, has the institution. 
made effi s to remedy discrimination or enhance diversity by 

as. a plus factor? If race is considered as one factor in 
awarding cholarships, has the institution made efforts to remedy 
discrimin tion or enhance diversity by also using race-neutral 
means? I so, what race-neutral efforts were made and what 
were the s4lts of those efforts? If race-neutral measures were 
nqt und a.k~n. why does the institution believe that such effons 
would be nsµfficient to serve its compelling interest without 
race-base fipancial aid? What was the nature and extent of the 
deliberati n c;iver any race-neutral alternatives? Was there a 
ju9gment egarding the relative effectiveness of race-neutral 
alternativ s a;nd race-conscious measures? 

17. Does the nst;itution have stati:nics or other evidence to show the 
level of p ni~ipation of minorities before and after programs to 
·achieved' ersity or to remedy discrimination were established? 
If race·ba ed. scholarship~ arc awarded, how many does the 

'"---11: 1C 

--- -- --------- ----



J..:.t.:.Jt~t J.u.vv 

12-19-97 ,05:25 PM 
U ""u"" tJV 1 ""uvu 

a\1(ard annually? How many students at the 
by race and national origin. receive non·race-based 
d, .annually? 

p 18 

18. oUese have data to show whether affirmative action is 
: 'net;ess When did the injtitution begin implementing its 

affirmativ ~ion program? Does the institution have statistics 
or other e ·d~ce to show the effect of the program on 
achievem t pf diversity objectives or remedying the effects of 

ic~. e.g .• data regarding minority participation levels 
afl:er affirmative action programs began? 

19. How doe th~ college assess whether diversity has been 
achieved? D~es the financial aid or admissions process 
inaorpora e niumerical goals? By what process were these goals 
derived? o .all or only some of the schools or programs have 
goals? If e:program is remedial, are the goals related to the 
percentag of minorities in the pool of qualified applicants, and 
do· the be efi~iaries include people in racial or ethnic groups for 
whom the e i~ insufficient e:vldence of prior discrimination? 

20. Arefinan al ~d d,ecision.s made through separate tracks, 
admission ~qmntitte~s. or eligibility criteria defined on the basis 
of race or at~onal origin? Does the program establish fixed 
nwnerical etTasides? Is race an explicit requirement of 
eligibility or the program? If there is no such factual 
requireme t, pees the program operate that way in practice? Or 
is race jus oqe of several factors -- a "plus" -- used in decision 
making? 04ld the obje~ives of any program that uses race as a 
requireme t fpr eligibility be achieved tlvough a more flexible 
use ofrac ? 

21. Is the pro rarp subject to periodic oversight, and if so, what is 
the nature f ihat oversight? Does the periodic review assess 
whether t f~rm or extent to which race or national origin is 

shpuld be modified in light of the outcomes of the 
affirmativ ac~ion program? Has the program ever been 
adjusted o modified in light of periodic review? What were the 
results oft e J110st recent review? Even if there was a 
compellin ju~tificatiQn at the time of adoption, that may not be 
the case to ay. In th~t regard, does the program have an end 
date? Has th~ end date been moved back? Is there evidence of 
what migh re~ult if the racial classification were discontinued? 

22. Does the i stifution periodically ass.ess whether its consideration 
of race or atjonal origin in ad missions places an undue burden 
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· OQ atuden a not eligible for that consideration? What is the 
·naJure or he!bW'den imposed on persons who are not included in 
th41 racial r ~thnic classification established by the program? 
l)q)es the ro$fam displace those persons from existing 

r 4nancial aid awards? Does the impact of the 
I µpon a particular group or class of students, or is it 

m~re di se1 What is the extent of other opportunities outside 
oft.the pro am? Ate persons who are not beneficiaries of the 
program ut ~t a significant competitive disadvantage as a result 
of the pro AJn? 

23. What pro o~ion of total financial aid at the institution 
(institutio al,. state, local, Federal, private) is earmarked for 
race-base sdlolarahips? Does a comparison of the amount of 
ra(fe-targe ed1 financial aid provided to students to the total 
amount o ai4 provided to students without regard to race or 
national o igin show that the program places an undue burden on 
other stud nt, who are not eligible for race-targeted aid? 

F. Prlndple !: rifate·Glfts Restricted by Race or National 
Origin 

23. Are racial r pther criteria attached by the donors to the award 
of any fin ci,a.l aid funds?, If so, can the institution justify the 
use ofrac under any of the principles of the OCR policy 
guidance? 

24. Is any re.c -targeted aid received by the college's students 
provided ire~tly to students \i.-ithout involvement by the 
institution If so, under the policy guidance Title VI does not 
apply. lft e ~ollegc makes privately provided race-targeted aid 
part ofits p~rations by getting involved in the offering or 
administra ·o)) of the aid (e.g.; through selection of recipients, 
distributio of funds), can the college justify the use of the aid 
under a di enity or remedial rationale? 


