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finzneal a1d. In additios, one “lunctionally separate ynit” ot a1 institutian, such as a madical
schiool, cannat rely on past disciimination by other units in thrt iwsntution™ A particular schoof

in those states must have a sirong basis in evidence for concluding that there exist prosent effects
fivm discrinvnation for which that echaol itsell is vespansible. |lowever, if a rlate or instimtion of
fagher cducation has an obligation ta remedy state or insttution-wide discrimination, Hopmweood
daes not prahibit the appropaate lepislative or administrative body, or the governing bady ol the
institntion, finm using, affirmative action. to ranedy that discriminstion b its component subools.™

2. Nom Remnsligl Tnterests

a. Digersitg

In Lia landroack opiidon in Bakbe, hstice Powell statcd that a university may have &
conipelling judoyrest i vonfdenng tha race of applicants in its admissions process in order to fastar
areater drzersity wrong its shizdont hody. Such diversity brings a vader rasge of perspealives to
cavajus, which in tarn contributes to o mors robust exchange of ideas. This cxechanpe is a central
nisaton of Ligher cducation ved i keoping with the time-honored velue of academic freedom.
Morcover, In Lhie view of Justice Powell, the First Amecdient protection of academic frecdom
supports allowing a university to “make its awn judgments” regarding educatian, including the
selection of it student body®' During the ncasly two decades sines Bakke wee decided, Justice.
Pavzcll’s opluion, thangh only joinerd in part by other members of the: Court, has bevn relied upon
by publiv and private instimtioss of higher education throughout the United States in crafting their
rdmissions policics. Tt has alao beea relied on by lower feders! acd sate courts,”  The United
States supports Justice Pawell’s apiiion as a comecet statement of the law under the Constitution
and Title VL™ The United States also has relied on Justice Porwell's opinion a5 a basis for
conchiding that affiriantive ection in higher educatiog for purposes of achievies, the educational
buaefily of diversity daes not violate Tite VI 3o long 03 the wffirmative action plan inccts the
nanow twloring Mandards sct out i that opiion.

Jn order For diversity to ¢pnality a5 a compelling interest, an ingtitution must seck a further
objertive beyand the mere achicvement of diversity itself. The Cowrt has consistently rejected
“ractal balancing” as & goal of alfrmative astion, because “[plreferring members of any ohe zronp
for no reason other than race or ethiie onigin i3 discamination for its own sake.™ For example,
in Aabke, nstice Powell stated that diversity in aingtitation’s stodent body can serve the (urther
poel el enviching the zcadeic sxperience, but thuad no compelling interest in assuring that the
student bady had a specified perceninge of panticular minorizy groups or reducing the deficit of
minorites io the medical profession.® Accordiogly, au institution that uses affismative action 1o
actdave diversity muist have a sound cducational objective for its diversity program. A school
mitsl be able to support its claim that divegsity provides educadonal bentfits and serves the
school’s educatinrol ohjectives.

Draft Vit S
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b. Otha Nep-Ronedial Inlaesis

‘Yhe Sugrerae Court has had fitde occasion ta address other gon-remedial objectives. In
Lis Budeke opinion, Justive Poviell assumed that a suate could bave a compelling interest iu
“iprovag the delivery of healh-care services to communitics curcendy underserved,” tut
coicluded that the university had failed to prove that reserving sixtecn percent of the seats in it
edical echaol dlass for wicorily sludents was eitber newded or geared to promote that foal® It
is not clear whather a sacial clasaification that was oarrowly tailored to this Interest could survive
'u'irt. soratiay.”® Whether other non remedial iuterests can be sufficiently campelling to justily the

15¢ of classifications based on race or national ongn should be considered on a case-by-case

b‘.ms.

c. gk Cirour Staradin ds: Noa-Remedial Titeresty

The: United States bulisves that, as Justice Powell stated in Badke, diversity may coostitute
a cempelling mtercat patifying the consideration of race in higher adueation. Hawever, in
Hegnvood, the U.S, Caurt of Appeals for the Fifth Cirouir th that an institntion’ g interest in
divirsity (o enrich the academic experience cannot satisfy strict seratiny*' That raling is binding
ia the stares of Texas, Lonisians and Mississippi. Accordingly, iustitutions in those thres states
cannatuse armmamm action 10 foster diversity among their student bady in order {o engich the
geadenic expeiienge, '

Institutions in the Fifth Circust should be aware that there 18 Janguage 1o Hopweod that
supgesta that romedying psm mou v 5 the only comgelling s:1te interest that can justify
classifications based on race.? However, the only non-remedial interest at 1ssue in the caso was
diviasily, aud it oay be arguad 1hat the holding of Homvead does not extend to other non-
remedial ntevests that were not before the panel. gpwood itself noted that Justice Scalia bas
suggested one possible now-remedial compaling interesl. -- “*a social emargency rising to the level
of iraminent dGinger to life and Jimb.""? Because the case before it did not preseat such an
frderest, the p.aml did not 1ake 3 positinn on Justice Scalia's suggestion, Institutions in Texas,
Louisuna, wid Mississippd should congult with their counsel before using classifications based on
rree of on dational origiu to fusther any non-remedial interest other then diversity, avd cannot use
affirmative action to foster diversity in order Lo enrich the academic experience.

3. Nasrow Failoring

Lo additton Lo advancing a compelling 20al, any use of race nmust also be “nartowly
tallored.” This ensures that race-based affirmative action is the product of careful deliberation,
not hasty decisionmiaking. It also ensutes that such action is truly necessary and that less

intrusive, eflicacions means 1o the end are nnavailable.

Tho detcamisnation of wheiher a particular affirmative action progrian is rarrowly tailored

Lroftvid 6
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. See Wit v. Jackson Bourd of Edus., 476 U.S. 267. 277 (1956) (plarulity vpinton).
. See Qrwoxen, 438 ULS, at 560, '
o Jdoat 30102, $0U,

L34 CFI A0, Bén}(é (0.

v

78 F.3d 932, 933 (Sih Qir), cers. denfird, 116 S, Cu 2381 (1996)
&L agvig,

Seod 11, at 93],
. Sra B4 at 934-335 (ching Foradiee, 505 U.S. ac $31-31).
. Bakkz 478 U'i at311-14,

G '3) Sce Pefeade v. Kegaits ef she Urly. QF Calif, 28 Cal.3d 875, 625 (1381); McDunald v. Hognesy, 92
#ash 2431 (10F9);, Dewis v, Halpcrs, 763 F.Sopp. 968, 975.76 EDNY. 1991).

(’ ﬂ Tu Aduersnd, 1the Court expisady Tevafmized that Jusdee Powel{ appliad “the most eaacting jodicial examiwalion™

Ao ten Wiag 185 conchusion in Eoddy thit dbyerzity constitutos a conpelling interest in the higher education context,
515 ULS. ul 210, quoliny Felie, 438 118, 21 291 (opivion of Powcll 1), Thus, the Supreme Conrt has st
dberaseed Gakke, aud has d3nnucd ity coptinuing vatidity. See A3want v. Suekson Ol of Fekie, 476 US. 267, 280
1986) (¥ Connr, 1, cousurming)  Sez alw Mewro Broadeosting, Inc. v, FUC, 497 UK. 547, 568 (1990)(citing
Bukle);, id ;6012 (Quqns I, copouniing), LnMen o Rroadeacting, the C‘ou.n applied intcrruediate scrutiny €0 a
pu.f'-rem:r fiyr minanity-cwngd hmdm.:u.r' and huld that exposing the naticn to divesse perupectives ju
tne. uuhhm;; was dn agantant governmenlal tulensd. The Couwrl thus did aot considar whether the poveramenr’s
inbrent in pecking divorsity in broadcasting was competiing, Adarand overmled Melro Broadvasiing insofur as fi
ghd ehat benlgn mee-based sction by the fiedeal governmueut is sudjoct to indermuediate scnting, bui Jid not address
whethee daversity in broadeasting tum be o couigelling, us oppesed 1o Lupertar, udetest

. Fokle, 438715, 21307 (Fowcl], 1) (rechcing defiait of minorities in medical schoal aned e seadical profission),
eze Crosen, ABG VLS. 2t SOT; Johusan v. Tromspoptetion Azenry, 380 U.S, 616, 639 (1967),

- Sowdg w305, 307, 313, Siwlanly, in e law cofmregsut conleal, diversdfying U ranhs of oflice s may ol
tnees iy vital p‘u‘;-lL nful)- aad opecdiomal newds, thareby entuncing the agency’s ability (9 carzy cul 116
functions effectively.  See Barhollv Redeiguar, 863 F 24 233, 238 (24 Civ, 1982); Talbert v. Clry of Rickmaontd |
648 F.2d 923, 93132 (-ith Cit. 1981), cerr. daned, 431 U.S, 1145 (1252), Detroit Polize Qfficers ' Ass'n v }mm.~
GSF2d 671, 693593 (Gih Cir. 1979), cert. domed, 452 UK. 938 (1932}, Bader v. City of St Perchirg, 400 124
294, 201 210 (5t Cig, 1%68), ¢f Futnewr v. Peters, 87 F.3d 916, Y19 (7t Clt. 1990), cert. denied, 117 S, Cr, 949
(1997) (uptinlding prefiorines fof 2 Blsck Ueutenant al 8 boot cunp far voung offendees based on (ke Onding that
thew Jp wendd et achieve it relibiliatve Taisslon absent 1he preforenes beoause 709 black inmate population
wilikody 12 aceept wiliary rephcen with less thaa 8 6% black secnrity st:(¥ and wo black licuenants).

. Dadeioe, 1IXTVLS, a1 310 (Powedl, 1)
. Jusrice Fowell approvingly vnated the. suite cowrt below, which had poted that thers were 1wore precise and

reliabie varys 1y fdontify applicants who were geauinely interesed i the medical peoblewns of underecrvod
counnnnities than raes, namely, s demanstanad concern far the problein in the past and a decdaraion 1ha

1z
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procucing in gh a comuninatly wes on appheant’s pomary profestional paal. S, 31 310-11.
. 8o Hoposd, 78 F.30 a0 944, 918,

Al i, val

o ddoal Sa (questing Crosan, A8 TS, at 371 (Seabiy, 1, conrutiing dn jadg et

. Creson, 485 (LS. 21 507,

- Sew Fulhfove v, Khstznic),, A48 ULS, 448, 302 (Powell, 1., omaurring).

Hsent, 470 1 8, at 230 n.6 (pluvalily epinden of Powell, 1), of Billish v, City of Chicago, 989 12.2.4 390, 894
(in Cir ) (et bares) (Posner, 1) (in nrelewing «fhmabive action measores, courts must be “senaivivie] to the
fepcitense of avoidivg reclad crdera .. whenever it s possible fn do sa, [al Croson coquires™), cert. denied, 310
U.E. 90% (1923),

. Crosm, 438 UK. at 300,

Sy vge, Uslted States v Porvedize 80 US 149, 17178 (1986).
. Sea Crosan, 435 V.S, al 508 (discussing Frdlilove, 448 U.S. at 488 (1950) (plurality opinion)).
o Sire Balke, 433 UK, i 315 Focause “{Ul: divecedty that futbers a compelling state imerest cucompasscs a fae
hrinder aeray of gualdcalions ond Flausalenstics vl which ragial of ethnic arigin 15 bt a single thongh impottant
rreent T d progrgm “focasedl olaly on elhoic divergity woadd hindeg ratier thae farther attainment of cemuine
Sreaniily.y (Powet), 1)

. Euddne, 433118, 1 275,

- Spe Baldp, A3K ULS, @ 315-17; sew nlw Joknson, 480 U.S. at 616 (upholding program that did not set aside any
pogitinug foc winaan).

. Soa Crosen, 433 1.8, a8 307,

. Sei Pavedier, 450 U S.m 178 (plurality opinion), Sheet Metal iWoriers, 476 VL&, st aR7 (Powedl, 1., cxmicurring);
Futlitpve, 4R S, at 513 Pewell, I, concurring),

Serir dohnson, 450 1LS al €38, Shwet Metal Workers, 478 1S, ar 438 (Fowell, J., eoacureinp).
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Record Type: Record

To:

cc:
Subject: Reorganization

Also as you are reviewing the guide, think about this idea for reorganizing it to make it more useful:

A. Cover Page = We(ly M/M&A Aefrn  Ae Cor Gchoof
5 %/ G s e St Asseromi

B. Table of Contents
1. "Introduction”

This would be the existing introduction page, with some appropriate edits, and especially with a
clearer statement that carefully crafted programs are ok, along the lines of what | have
suggested.

Overts e -
2. "Executive Summary" [or some similar term]

This could basically be comprised of the bullets and an abbreviated version of other narrative
text (like the intro on coverage) from what is currently the "checkpoints” section, since these
track the DOJ outline pretty well. This section would NOT contain the questions from the
"checkpoints" section. Each segment of the executive summary could reference pages in the
main "Guide" where there is a full discussion.

3. "Guide"

This would basically be the DOJ Outline, perhaps with some more point headings, bolding, or
other changes/graphics to make existing text a little more accessible. We could even pull out
some quotes and put them in boxes just to make the thing more readable.

4, "Worksheet”

This would basically be the questions from the existing ED "Checkpoints” section. This section
could also be cross-referenced to the main "Guide"”. Would state that the worksheet provides
a starting point for institions to review their programs, in consultation with counsel and OGC.
For the affirmative statements that are currently mixed in with the lists of questions, and
possibly the shaded notes, if they are important enough to flag on the worksheet they couid be
pulled out and listed below the questions, pointed to with arrows.

I think this might be more logical and useful than the current structure; it would achieve what
ED wants in getting a quick precis up front where folks will see it, but it would avoid this
awkward mix of summary and questions that currently exists in the checkpoints section.



Thanks.

-- Bill
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1. Ifthe institution has decided to consider race and ethnic origin
as factors in its admissions process, 13 the admissions process
guided by a written affirmative action plan? How are
admissions structured? For public institutions, is the
consideration of race mandated or authorized by legislation?

38

What standards guide admissions decisions and how does the
admissions process work? How and at what point in the
admissions process is each admissions cnterion weighted and
considered? Is each admissions criterion educationally
justifiable and closely related to the institution's mission? How
and at what poinrs are race or national origin considered and
weighted in admissions? IIow and at what point(s) are minority
students being admitted?

B. IS AFFIRMATIVE ACTION SUPPORTED BY COMPELLING INTERESTS ?

1. Introduction to Compelling Interest
Overview

® The Supreme Court has held, in the Regents of the University of California v.
Bakke decision, that a college or university may consider race in its admissions
process.

® Remedying the effects of past discrimination constitutes a compelling interest that
may justify the use of race in admissions.

® In his landmark opinion in Bakke, Justice Powell concluded that a university may
consider race in admissions to attain the educational benefits of diversity where
race or national origin is considcred as one factor among many.

e f the institution is in the Fifth Circuit, remember to consult the Fifth Circuit
Standards sections of the Legal Qutline and the Hopwood decision for the
appropriatc standards.

These principles are explained in the following sections of this Guide. For a
complete presentation of federal standards, see Legal Outline, pp.

Page 2



3. Why does the program consider race or national origin in
admissions? Ts it intended to remedy discrimination, to foster
diversity to achieve an educational objective, or for some other
purpose?

2. Remedial Purpose

e The Title VI regulations require a recipient of federal funds that bas discriminated
in violation of Title VI or its regulations to take remedial action to overcome the
effects of past discrimination.

e A college that has been found to have discriminated by a court or an admunistrative
agency like the UJ.S. Department of Education, Office for Civil Rights, must take
steps to remedy that discrimination. A finding could also be made by a State or
local legislative body, as long as the body finding discrimination had a strong basis
in evidence identifying discrimination within its jurisdiction for which remedial
action is required.

® Absent such formal findings by a court, agency or legislature, a college may take
race-conscious remedial action if it has a strong basis in evidence for concluding
that the affirmative action is nccessary to remedy the ctfects of its past
discrimination and is narrowly tailared to remedy that discrimination.

e In justifying rcmedial affirmative action based on the current effects of past
discrimination, schools should be prepared to articulate how current conditions
that limit educational opportunities by race or national origin are related to past
discrimination for which the school shares responsibility.

For a complete presentation of federal standards, see Legal Qutline, pp.

Page 3



Are there facts that show discrimination? Is the program justified
solely by reference to general societal discrimination, general
assertions of discrimination in education, or a statistical
underrepresentation of minorities as compared to their percentage of
the general population rather than the relevant pool of qualified
applicants? @Vithout morc, thesc are impermissible bascs for
affirmative actionj

Has a court, legislative body, or agency made a finding that the
msutution has discriminated against minonties? Is the institution the
subject of a court desegregation order or a legislative or
administrative finding of unlawful discrimination? Did the body
making the finding have a strong basis in evidence for its conclusion?
Does the institution itself have a strong basis in evidence for
concluding that it has discriminated?

Page 4



10.

If the institution is public, has a state or Jocal government made
findings of discrimination within its jurisdiction, including
discrimination by private actors? Are there present effects of any
such past discrimination? Was the government, or is the
government now, a passive participant in that discrimination so as
to perpetuate the exclusion? Did the institution help to
perpetuate that discrimination?

ldentify the racial and ethnic composition (YsAfrican American,
Hispanic, Asian-American, American Indian, white) of the
following groups: 1) the institution's student body; ii) the
mstitution's qualified applicants; and iii) the pool of qualified
potential applicants from which the institution draws its students,
for example, students meeting the school's admission
requirements living in the areas served by the institution.

Based on the information above, is there underrepresentation at
the school of qualified students from particular races or national
origins? If so, is the statistical disparity significant?

What 1s the nature of the evidence? 1s it statistical or based on
written documents? Are statistics based on comparisons to the
general minority population, or are they more sophisticated and
focused? For example, do they attempt to identity the number of
qualified minonties in the applicant pool, or seek to explain what
the number would look like “but for” the exclusionary ettects of
discrimination” ls there evidence on how discrimination has
hampered minority opportunity in education, or is the evidence
simply based on generalized claims of societal discimination? In
addition to any statistical or documentary evidence, are there
persons who have knowledge or other anecdotal evidence of
discimination?

Since the adoption of the program, have additional findings of

~ discrimination been made that could serve to justify the need for

the program when it was adopted? Jf not, can such evidence be

1s no longer necessary?

Page 5



11.  Apart from any past findings or court orders, is there past
discrimination affecting admissions at that institution? Has the
institution determined whether the effects of past discrinunation
continue? If there have not been findings of past discrimination,
is there a strong basis in evidence to believe that there may be a
current violation or the continuing effccts of past
discrimination?

O P ST R T ST R
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3. Diversity Purposes
Overview

® In Regents of the University of California v. Bakke, Justice Powell concluded that
achieving the educational benefits of campus diversity is a compelling reason for
considering race or national origin in admissions in a narrowly tailored way.
According to Justice Powell’s opinion, colleges may seek diversity in admissions to
fulfill their academic mission through the "robust exchange of ideas" that flows
from a diverse student body. The United States supports Justice Powell’s opinion
as a correct statement of the law under the Constitution and Title V1.

e (olleges and universities may justify the use of race or national origin to achieve
fundamental educational goals through campus diversity. An institution must be
able to support its claim that diversity serves ils educational objectives.

® For the consideration of race and national origin in admissions to be lawful under a
diversity rationale, an nslitution's defioition of diversity must include
characteristics in addition to race or national origin. Such diversity characteristics
may include other life experiences, achievements, talents, interests, extracurricular
activities, economic disadvantages, gengraphic background, as well as various
others.

For a complete presentation of federal standards, see Legal Outline, pp.

Is affirmalive action iv. admissions used to achieve the
cducational benefits of diversity? What is the institution's
definition of diversity? What are thc institution’s mission
statements and how do they relate to its diversity
objectives?

13. The 1ostitution mwust articulate how achieving greater
diversity would foster an educational goal beyond diversity
for diversity’s sake. What arc the educational benefits of
diversity at the institution? What are the bases for the
educational benefits the institution identifies?

14, Does diversity include factors other than race and national
origin? It so. what factors? Which admissions criterion or -
groups of coteria are related to the diversity goal? How is
each weighted and considered in the admissions process?

PPage 7
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C. IS THE USE OF RACE IN REMEDIAL OR DIVERSITY PROGRAMS
NARROWLY TAILORED?

If the institution supports its affirmarive action program on remedial purposes or the
attainment of diversity, is the use of race or national origin in admissions narrowly
tallored to achieve its purposes?

1. Race Neutral Alternatives and Need for the Use of Race
Overview

® Whether a college's consideration of race ar national origin meets the narrow
tailloning requirements of Title VI and the Constitution depends upon factors
established by federal case law.

¢ An overriding question 18 whether the school's use of race is truly necessary and
focused as narrowly as possible on the achievement of the school's compelling
interest, e.g., remedial or diversity objectives.

® Before resorting to race-conscious action, it is important that an institution
consider seriqusly the use of race-neutral alternative approaches (¢.g., the use of
admissions criteria that do not include racc or recruitment programs).

For a complete presentation of federal standards, see Legal Outline, pp.
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If race or national origin is considered as a positive factor,
has the institution made efforts to achieve its goals in race-
neutral ways? 1f so, what efforts were made and what were
the results?

If race-neutral measures were not undertaken, why does the
institution believe that such etfforts would be insutficient to
serve its compelling interest without relying on race? What
was the nature and extent of the deliberation over any race-
neutral alternatives? Was Lhere a judgment regarding the
relative effectiveness of race-neutral altematives and race-
conscious measures?

17. Does the college have data to show whether athirmative
action is nccessary? When did the institution begin
implementing its affirmative action program? Does the
institution have statistics or other evidence to show the effect
of the program on achievement of diversity objectives or
remedying ihe effects of discrimination, e.g., data regarding
minonty participation levels before and after affirmative
action programs hegan?

2. Manner Race is Used, Flexibility, and Pool of Beneficiaries
Overview

e Set-asides or quotas should not b used in an admissions program unless such
measures are absolutely essential to remedying discrimination and its effects. in
addition, admissions programs that rely on separate tracks or separate decision-
making procedures that prevent a companson among applicants of difTerent races
and cthnic onigins are also particularly vulnerable to challenge.

® The use of classifications based on race or national origin should be flexible. For
example, the Supreme Court in United States v. Paradise found that a
race-conscious promotion requirement was flexible in operation because it could
be waived if no qualified candidates were available. Consideration of race or
national origin as one factor among several other admissions criteria in some
circumstances may also be evidence of flexibility. -

For a complete presentation of federal standards, see Legal Outline, pp.
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How does the college assess whether diversity has been
achieved? Does the admissions process incorporate
numerical goals? By what process were these goals derived?
Do all or only some of the schools or programs have goals?
If the program is remedial, are the goals related to the
percentage of minorities in the pool of qualified applicants,
and do the beneficiaries include people in racial or ethmic
groups for whom there 1s insufficient evidence of prior
discrimination?

Are admissions decisions made through separate tracks,
admissions committees, or eligibility criteria dcfincd on the
basis of race or national origin? Does the program establish
fixed numerical set-asides? Is race an explicit requirement of
eligibility for the program? 1f therc is no such factual
requirement, does the pragram operate that way in practice?
Or 1s race just one of several factors -- a “plus” -- used in
decision making? Could Lthe objeclives of any program that
uses race as a requirement for eligibility be achieved through
a more flexible use of race?

3. Duration and Periodic Review
Overview

® The duration of the use of a racial classification should be no longer than is
necessary to its purpose, and the classification should be periodically reexamined
to determine whether there is a continued need for its use or whether it should be
modified based on changing circumstances.

® OCR considers annual reviews the best practicc to satisty this aspect of Title VI's
narrow tailoring requirements.

For a complete presentation of federal standards, see Legal Outline, pp.
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Is the program subject to periodic oversight, and if so, what

assess whether the form or extent to which race or national
origin is considered should be modified in light of the
outcomes of the affirmative action program? Has the
program ever been adjusted or modified in light of periadic
review? What were the results of the most recent review?
Even if there was a compelling justification at the ume of
adoption, that may not be the case today. ln that regard,
does the program have an end date? Is there evidence of
what might result if the racial classification were
discontinued?

4. Burden on Noun-Beneficiaries
Overview

¢ Affirmative action necessanly imposes some burden or disadvantage on persons
whao do not belong to the racial or ethnic groups favored by the program’s
classifications. While some burdens are acceptable, others may be too high. 1n
general, a race-based classification that “unsettie{s] . . . legitimate, firmly rooted
expectation{s]” or imposes the “entire burden . . . on particular individuals” crosses
that line. For example, if an insutution terminated scholarships that had been
awarded to particular non-minority students in order to fund a scholarship program
for minonty students, that might place too much of a burden on the affected non-
minority students to be considered narrowly tailored.

e Generally, the less severe and more diffuse the impact on nonminority students, the
‘mare likely a classification based on race or national origin will address this factor
satisfactorily. It is not necessary to show that no student's opportunity to be
admitted has been in any way diminished. Rather, the use of race or national origin
must not, overall, place ap undue burden on students who are not eligible for that
consideration.

For a complete presentation of federal standards, see Legal Outline, pp.
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Docs the institution periodically assess whether its
consideration of race or national origin in admissions places
an unduc burdcn on students not eligible for that
consideration? . What is the nature of the burden imposed
on persons who are not included in the racial or ethnic
classification establishied by the program? Does the program
displace those persons from existing positions or financial
aid awards? What 15 the naturc and extent of the Itwpact on
non-beneficiaries in admissions? Does the impact of the
program fall upon a particular group or class of students, or
15 1t more diffuse? What is the extent of other opportunities
outside of the program? Are persons who are not
beneficiaries of the program put at a significant competitive
disadvantage as a result of the program?

Page 13



III. FINANCIAL AID

Fcderal Standards

The relevant standards are stated in the Department's published guidance on the use of race or
national origin in the provision of financial aid, 59 Federal Register 8756 (1994) (copy included
with this Guide). The Financial Aid Guidance is also available on the Department of Education’s
internet web site, www.ed.gov,

The legal standards governing the use of race or national origin in awarding financial aid are the
same as those described for admissions decisions. The institution should answer the questions
rclated to compelling interest and narrow tailoring as outlined in Section II to evaluate its financial
aid programs. The checkpoints below identify additional information that may be specific to
financial aid programs,

e If the institution is in the Fifth Circuit, remember to consult the Fifth Circuit
Standards sections of the Legal Outline and the Hopwood decision for the
appropriate standards.

e If the institution is in the Fourth Circuit, remember to consult the Podheresky v.
Kirwan dccision as described in the Legal Ountline.

A. Initial Information Needs

1. Is the institutian’s financial aid pragram guided by a written
affirmative action plan? ITow is the institution’s financial aid
process structured?

I'rom what sources does the institution obtain its financial aid
funds? Are the sources public or private? Inside sourccs or
outside sources? Federal, state or local? What percentage of
aid is received from each source?

i~

3. Does the institution's financial aid programs include the
consideration of racc or national origin (as either an exclusive
factor or as one among a number of factors)? 1f so, how? Docs
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the institution fund or administer "race-based schalarships"?! 1f
so, what is the justification for each consideration of race or
national origin? Are the institution's reasons consistent with the
Department's race-targeted scholarship policy?

B. Financial Aid for Disadvantaged Students

3. Schools may target (inancial aid for disadvantaged studcnts, e.g.,
students from low-income families, or aid based on students'

- being in the first generation to attend college or family income.
Does the institution's definition of "disadvantaged" used for
participation in the program include any consideration of racc?

Uf not, then the program is not a racial classification subject to
strict scrutiny. If yes, the program is subject to strict scrutiny

and does not fit within this rinciplfg

C. Compelling Interests

-

4, Why does the program consider race or national origin in
financial aid decisions? Is it intended to remedy discrimination,
to foster diversity to achieve an educational objective, or for
some other purpose? ﬁfth_e use of race 1s intended to remedy
discrimination, see questions 4-11 in Part II. It 1s intended to
toster diversity to achieve an educational objective, see
questions 12-14 in Part IL{

D. Narrow Tailoring of Remedial or Diversity Pragrams

5. Are financial aid decisions that consider race or national origin
narrowly tailored to achieve their purpose? See questions 15-21
n Part I1. :

“Rased-based scholarships” or “race-targeted aid” mean, for the purposes of this Guide, any
financial aid for which eligibility is limited to persons of a specific racial or ethnic background.
Each of the questions in this section on financial aid also are applicable to financial aid programs
where race or ethnicily are used anly as a plus-factor in deciding awards. This section is based
upon the Department’s 1994 race-targeted scholarships policy.
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6.  Ifrace-based scholarships arc awarded, how many does the
institution award annually? How many students at the
Institution, by race and national origin, receive non-race-based
financial aid, annually? What proportion of total financial aid at
the institution (ipstitutionel, state, local, Federal, pnvate) is
carmarked for racc-based scholarships? Does a companson of
the amount of race-targeted financial aid provided to students to
the total amount of aid provided to students without regard to
race or national origin show that the program places an undue
burden on other students who are not eligible for race-targeted
aid?

E. Private Gifts Restricted by Race or National Origin

7. Are racial or other critcria attached by the donors to the award
of any financial aid funds?, If so, can the institution justify the
use of race under any of the principles of the OCR policy
guidance?

8. s any race-targeted aid received by the college's students
provided directly to students without involvement by the
mstitution? 1f so, under the policy guidance Title VI does not
apply. If the college makes privately provided race-targeted aid
part of its operations by getting involved in the offering or
administration of the aid (e.g., through selection of recipients,
distribution of funds), can the college justify the use of the aid
under a diversity or remedial rationale?

Page 16



Page 17




:3IPM FROM OFFICE OF CIVIL RIGS  TO 94562857 POO1/023

Office for Civil Righta

Pax Transmittal

tor P llntladd

organization: (Yo, .0 d%ﬁa4u1 (j&aznaxil__,
Phone NwPez:

rax vumsert 487, - 0857

Number oé Pages (excluding cover page):

Date: |

!

From: Art Coleman
Deputy Asslstant Secretary

Phona Number: 202-205-5557

Fax Numhlr: 202-205-5381

Mespage: CﬁOﬂ« Pbu.'a,d /O JZZ% lL

Oude (’U”

If there are transmission problems., please call Millle Palmeyr at

202-208-8557.



-------

D1-29-28 02:31PM FROM OFFICE OF CIVIL RIGS 10 94567857 TIPPRPe

_NGTE TOBILL KINCAID, DAWN CHIRWA, RICHARD JEROMF

Re: ASSessmcnt QOutline

We have revised the self assessment package in response 10 Bill's suggestions. The
package 1s now an Outline, comprising an Qverview, a Guide (the legal memo), and
a Workshedi (the checkpaints).

Please flag the presentation of Bakke on pages 2 and 5. "Yhe Guide retlects the
discussion of Bakke the Department of Education believes appropriate and
necessary. Qur version omits from p. § of the Guide a sentence that was provided
by Dol after we discussed our concerns:

While no majority opinion tor thc Supreme Court has squarely addressed
when 8 non-remedial objective may constitute a compelling interest. that can
justify the use of narrowly tailored race-conscious measures. the United
States supports Justice Puwel!’s apinion as a correct stalement of the law
under the Conztitution and Title VI.

To ensurc that colleges understand that there is an issue about the legal weight of
Powell’s opinion, we added the I'ifth Circuit’s rejection ot Pawell -- as not writing
for 1 majority-- to tho Hopwood section, nn pages 5-06,

Our position is that the ccope of the holding in Bakke and the effect 1o be given
Justice Powell's opinion on diversity are issues un which differing interpretations
are rcasonably possible, From discussions with attorneys representing two
universities in federal litigation on divarsity issues, we know that the
authoritativeness of Powell’s apinion and the extent ot the holding in Bakke will be
litigated. Counsel! in thesc pending cases und higher cducation groups representing
a substantial majority of colleges and universitie« in the country will have major
legal concems about the “no majority opinion” language. In addition o attecting
the defense of pending law suits. including this lanuuage in materials designed o
suppurt lawful practices may tend to disconrage colleges and universities from
pursuing diversity in « lawtul manner. Wa believe that the 1nited States has no
compelling need to weigh in on this unresolved issue at this time.

In responsc to Bill's suggestions, we added some text boxes with key excerpts from
the Guide. We also udded, on page 5 a relvrence to the educational benefits of
diversity claimed by ACE: et &l. in their amici briel i Piscataway.
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_ Wa look furward to completing the vetting process and issuing assessment
* matcrials that will meet a widespread need for inforimation.
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INTRODUCTION

Propetly destgned and conducted affirmative action programs that consider race or
natfona!l origin in postsecondary sdmissions and financial aid decisions arc permissible under
federal law. This guide is designed 1o help postsccondary institutions thut have, or are
considering establishing, affirmative action programs asscss whether those programs are
consistent with Title VT of the Civil Rights Act uf 1964 and the Constitution. Institutions that
operate affirmative action programs should rigorously review those programs on a regular basis
o ensure that they continue 10 be necessary and that they are being conducted consistent with the

applicable le?al standards.

A< used in this Outline, the tcrm "affirmative action” means the use or congideration of
race or national origin as a factor in admissions or in the uward of financial aid. Because
recrnitment ahd outreach programs designed to increase the number ol minorities in an
instiwtion’s applicant pool raisc distinct questions and typically should not be subjeet to
heightened vhnstitutional scrutiny, this guide should not be used to asrose thoee types of
programs. This Outline also does not addrcss programs undertiken pursuant to a coun order.

In 1994, the U.S. Department of Education published suidance regarding its evaluation
under Title VI of an institution’s consideration of ruce or national origin in the uward of tinanciul
aid. Nondisdrimination in Federally Assisted Programs: Titlc V1 of the Civil Rights Act ol 1964,
59 Fed. Reg. 8756 (1594) {hcreinafter Financial Aid Guidance|. Institutions should consult thr
guidance for'a morc specifle discuasion of atfirmulive action in financial aid decisions, including
an institution’s involvement with privately donated roce restrictive funds. The Finuncial Aid

Quidance is lucluded with thia Outline and ean be tound on the Education Depanment’ < web i
at www.ed gpv.

This Eclf Asscssment Outline consists of an Overview, a legal Guide, and « Worksheet,
The Overvicw highlights the Guide’s comprchensive presentation of federal standards applicuble
to affirmative action in admissions and {inancial aid. ‘The Worksheet is included 1o nid
institutions in collecting the information necessary to conduct « thorough review of their
programs. The Workshcct is designied to help institutions identify and organize informution
relevant to the fegal standards discussed in the Guide, but not vvery question necessurily will be
rclevant 1o ehch institution. In addition, no single answer ar combination ol answers will be
conclusive a8 to the validity of any particular program.

Thert is much uncertainty with respect to the law on affirmative sction ut this rime. New
decivions, by the Supreme Court or lower courts, may sighiticuntly affect the standarnds governing
the appropriate consideration of race or nattonal origin by cducational instiwdiony. A
institution’s programs may also be affected by state law requirements, such as Proposition 209 in
Califurnia. We cncourage institutions 1o sonsult with their counsel, and 16 contact the Qlfice for
Civil Rights {("OCR™) at the Department of Edueation. for uxsistance. A list of QCR oftices and
staff available to assist yau is included in this guidunce.

|

i
i 1
I
|
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Federal legal} standards that apply to the consideration of ruce or nationu! origin in higher
education mi.i from the Constitution and Title V1 ot the Civil Kights Act of 1964, This
summary is intended as a brief overview of the comprehensive legal discussion in the Guide,
which must be tharoughly considered in using the Assessment Outline.

]
I covz#mz OF THE OUTLINE

. Public institutions that are part of a state’s government are subject 1o the
Fourteenih Ammendment of the Constituticn. Public and private institutions
thart receive federal financial ussistance from the U.S. Department of
Education are subject to Title V1.

. This Assessment Outline applics to admissions and financlal aid programs
. ' where race. color, or national origin is o luctor in decision making. It

Sec GUIbE, applies both to programs in which race or national origin is the sole factor
mn a decision and to those in which race ur national origin is one of many

factors considercd. The Outline does not apply to admissions or financial

aid decisions made without regard to rico or national oripin.

° The legal standards governing the ase of race or national origin in uwurding
financial aid arc gencrally the same o those applicable 10 admicginns
decisions. The Department has published puidance on the use of riace or
natinnal origin in financial aid proywrums, 39 Lederal Register 8756 (1994)
(copy included with this Outline). The Financial Aid Guidance is ulsi
available on the Department of Education’s internet web site, www ed.gov.

2. CONSI:DERA”HON OF RACE OR NATIONAL ORIGIN I FPLIRMISSIBLE WHFN
THE STRICT SCRUTINY TEST IS SATISFIED

L Under the Constitution and T'ide Vi ot the Civil Rights Act of 1964 it is
permissible for colleges and universiliva o vonsider race or nutionad origin
in making admissions decisions and in awarding linancial aid provided
that t.hey snligfy the |r.g;1| test af Ustrict .\Cr\ltin_\'.“

8eE GUIPE,

® To satlsfy stricl scrutiny, the institutional interest underlying an afMimative
action measure must be “compelling” und the measure must be “narrowly
tailored” (o serve that interest,



SRV
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3. REMEDYING DISCRIMINATION AND ACHIEVING CAMPIIS DIVERSITY ARC

COMPELLING INTERESTS SUPPORTING CONSIDFRATION OF RACE OR
NATIONAL ORIGIN

o The compelling interest inquiry centers on “ends™ and sxks why un
institution is classifying indlviduals on the hasis of race or national origin.
BEE GUIDE, :

’ ° Remedying the effects of past discrimination constitutes a compelling
interest that justifles the narrowly tailoted use uf race or national ongin in
admissions or [inancial aid.

e In his landmark opinion in Hakke. Justice Powell concluded thot u

university may consider racc in admissions to attain the educational
Lenefus of diversity wherk race or national onigin i3 considered ar: one
factor among many.

|

|

| REMEOIAL PURFPOSES

!

: o The Title V1 regulations require a recipient of federal funds tha
has discriminated in violation of Title VI or its regulations to take
reniedial action to overcome the effects of past discrimination.

SEE GUIGE, o A college that has been found to have discriminatad hy a court ut

: ' an administrative agency like the U.S, Deparunent of Fducation,

Office for Civil Rights, must take steps 1o remedy that
discrimination. A finding could also be mude by 4 Staic o lacal
legislative body. as long as the hody finding discrimimation had a
strong basis in evidence identifying discriminasion witlun ils
jurisdiction for which remedial action is required

' L Absent such formal findings by s conrt. sgency or legislatre, a
college may take race-vonscious remedial action if 1t has a strong
basis in evidence for concluding that the alfirmative action 13
necessary to remedy the cifects uf ita past discriminntion and is
narrowly tailored w remedy that discrimination,

S N 2 '
U FEEN. L oo . v BRI LT ‘:'._;é.-.-.;'.‘.”-:? tmmeme e :_.-..r.:a;:a \ ....-._....-_ Crenes it
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; ; i
. DIVERSITY PURPOSES
See Buwoe. ® Tn Regenty of the University of California v Bakke, Justice Powell

concluded that achieving the cducational benelits ot campus
diversity is a compelling reason tor considening race or national
origin in admissions in u nurruswly tailored way. According to
Tustice Powell’s opinion. colieges may seek diversity in admissions
to fulfill their academic miswion through the "rohust exchange of
idcas" that flows trom a diverse student body. The United States
supports Justicc Pawell's opinion as a correct statement of the law
under the Constitution and 1itle V1.

] Colleges and universities may justify the use of race or national
origin to achicve fundumental educational goals through campus
diversity. An institution must be able to support ils vlalm that
diversity scrves its cducational objectives,

o For the consideration of race and national origin in udinissions o
be lawful under o diversity radonale, an instiwutlon's definiton of
diversity must include characteristics in addition to race or
aational origin. Such diversity characteristics may include other
life experiences, achicvemenis. talents, interests, extracurricular
aclivities economic disadvantages. geogruphic background, as
well as various others.

I

4. USES OF RACE OR NATIONAL ORIGIN MUST SE NARROWLY TAILORED

The narrow kailoring inquiry focuses on “‘means™ and asks how the government is seeking to
meet the objective of the race or natlonal arigin-bascd clussification. [f an institution supports ite
affirmative action program on remediul purposes or the attainment ol diversity, the use ol'race or
national origin must be narrowly tailored to uchieve its purposces.

® Wheither  callege's consideration ol race or nutional origin meets the
narvow tailoring requirements of Title VI and the Constitution depends
upun [uctors established by federal case law.

See GUIDE,
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CONSIDERATION OF RACE/NATIONAL ORIGIN- NEUTRAL ALTERNATIVES

'AND THE Neen For THF |sF aF RacF aR NaTioNaL ORIOIN

. A school's use of race should be necessary and focused as narrowly
Sec Guiot. as possihle an the achievemeni of the school's compelling interest,
for example, remedial or diversity objectives.

] Before resorting to race-conscious uchion, it i3 important that an
institution consider scriously the use of race neutral alternative
approaches (¢.g., the use of recruitment or admissions criteria that
dn not include race).

i
!
' MaNNER RACE QR NaTIONAL ORIGIN 15 USED, FLCXIBILITY, AND
' PoOOL OF BENEFICIARIES
|
- J Sct-asidcs or quotas should not be used unless such meusures are
SEE GUIDE. absolutely essential to remedyiny discrimination and its effects. In

addition, admissions programs that rely on separate iracks or
separale decision-making procedures that prevent a comparison
among epplicants ot dittcront ruces and ethnic origins ure also
particularly vulnerable to challenge.

L The use of classifications bascd on race or national origin shanld
be tlexible. For example. the Supreme Court in United Sutes v.
Paradise found that a race-conscious promotion requirciuent was
flexible in operation because it could be waived if nu Gualified
candidates were available.

Consideration of ract or nativmal arigin as onc factor amony
geveral other admissions criterin it yotne circumstances may be
evidence of flexibility .

DURATION anD PERIODIC REVIEW
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' . ! ) The duration of the usc of a racial classilication should be no
$EE GuIDE, ' longer than is necessary to itx purpose. The classification should be

perindically reexamined to determine whether there is a continucd
need (or its use or whether it should he modified based on
changing circumstances.

. OCR considers annual reviews the best proctice to satisfy this
aspect of Title VI's narrow tuiloring requirements.

BURDEN ON NON-BEMEFICIARIES

—— ° Allimalive action necessarily imposes some burden or
See Guiog, dissdvantage an prersons who Jdu not belong 1o the racial or ¢thnic
groups favored by the program’s classifications. While some
burdens are acceptable. others may be oo high. In gencral, a race-
based classification that unscules. legitimate. finmly rooted
expetlations or impuses the entire burden on particular individuals
crosses that line.

For example, if an institwtion terminated scholarships that had
been awarded to particulur non-miaority students in order to fund
a scholarship program for ninarity students, that might placc too
much of a burden on the #MNcicd non-minority students to be
considered narrowlv niilored.

® Generally, the less severe and more ditTuxe the ilmpact on nan-
minority students, the more likely a classification based on race or
national origin will address this fucior satisfictonily. Tiis not
neceesary 1o show that no student's opportunity 1o be admitied has™
been in any way diminished. Rather, the use of ruce or national
origin must not, overall, place 1n undue burden on studenis whao
are not eligible for that consideration.

e e et e L
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NOTES .
It your mstnutxon is in the Fifth Circuit, remember 1o consult the Fitth Cireuit Standards

|
|
J

sections of the Guide and the flopwood decision for the appropriate standards.

lf%
deti

our mstitution 18 in the Fourth Circuil, remember ta consult the Padberesky v. Kirwan
ision a3 described in the Guide.

!
|
|
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Both the Cunstitution and Title VI of the Civil Rights Act of 1964 may upply to an
institution's affirmative action programs. The Fourtcenth Amendment to the United States
Constitution prohibits states from denying any person cqual protection of the laws. Because they
are a part of state government, public collcges and universitics are covered by the Iounteenth
Amendment.

Title VI provides that no person in the United States shall, on the ground of mwe, color, o
national. ongnﬁ be ¢xcluded from participation in, be denicd the benefits of, or he subjeid 1o
ur pnvatu. mstimuon that receives financial assistanco from the federal governmenr is suh_)eu. W
the requiremehts of Title V1. A public institution that receives federal (inancial assistince is
therefore covered by both the (lonstitution and Title V1. Title VI covers all ol the opcialings ot an
institution that reccives federal financial assistance. including the institution’s involvement in the
award of privately donated funds.? Title VI permits affirmative action measures that wauld satisfy
the requirements of the Fourteenth Amendment.

The Office for Civil Rights at the Department of Fducation is responsible tor enforcing the
requirements of Title V1 at institutions receiving federn!l cducation funds. Institutions subjeet to
Title V1 must'abide by the provi:!ons of the stature and comply with icgulations promulgated by
t.he Ofﬁoe t‘oxiCMl nghts.

s ETLITOA S BPI S8 0nté SAEITIRA AN Indhash A

D -

|

il WHEN DOES AN ADMISSIONS OR FINANCIAL AID PROGRAM List a
CLASSIFICATION BASED ON RAcC on NATIONAL QRIGINT

L T e e e e e e 0 TR ks s AL e A 0 A R

This d]uide applics to admissions and financial aid programs that usc criteria based on
race, volor, of national origin as a factor in decision making. It applies hoth 1 programs in which
race or natiorial origin is the solc factor underlying the instiition®s decision and to those in which
race or natiogal origin is one of many factors considercd. This Guide does not apply 10
admissions dtcisions or financial aid awards that are based on race-neuiral lhcwrs. For example.
the Cuide w uld not apply 1o an institution’s support for dixudvantaged studeats through

on racg or national ofigi B el
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il CaMPLIANCE WITH THE CONSTITUTION AND TITLE VI: STRICT SCRUTINY

The Séprcmc Court has determined that the Constitution requires that any government r
program that iscs racc or national origin as a factor in decizion making must satisfy “strict SNk § ,6,.1"‘”
scrutiny”.” A$ cxplained above, this same standard applics under Title VI to all schools receiving
federal tunds.’ T'o satisfy strict scrutiny. the institutional interest underiying an affirmative scdon et
mcasure must'be “compelling” and the measure must be “narrowly tailored™ 1o serve that imerest * jor”
The compellisig interest inquiry centers on “ends” and asks why an institution is classitying v
individuals o1l the basis of race or national origin. The narrow 1ailoring inguiry focuses on

“means’ and gsks how the government is seeking to meet the abjective of the race-hased

classitication,|

A. THE COMPELLING INTEREBT

The SLpreme Court has held, in the Regents of the Liniversity of Culifornia v, Bukke ne rl-‘) o .
decigion, that'a college ar university may consider race in it iliissions process.” The interests G o pwrt
that may juellb' the consideration of race ur national urigin in higher education can be divided into Wt
two broad categories: remedial interests and non-remedial ierests. The Supreme Count ol
repeatedly ha$ held that remedyiny the effects of past discrimination constitutes a compelling wpﬂt

interest.® In his landmark opiuion in Bukke, lustice Powell concluded that a university may
consider race in its admissions process in onler (0 foster diversity among its student body to
further the u.\jversily's educational objectives.” The Tnited States supports Justice Powell’s

opinion as a dorrect statement of law imder the Constitution and Title V1.
i

The CJ_;oun's decisiond have not fareclased the possibility that non-remedial interests othor
than fostering diversity for educationel purposes may also be compelling. but no such interest has
been recognized as compelling by the Supreme Court to date. Thus, there are substantial
questiuns as fo whether and in what scttings such other non remedial objectives cun constitute a
compelling irjicrost.

I CTS OF DISCRIMINATION

A QENrRaL STANDARDS

Remedying the identitied effects of past discrimination
constitutcs a sompelling interest that can rupport an institution's
use of a classitication hased on race or national origin.  This
discrimination could fall inlo (\wo categories. First, an tnstitution

can support. an -

instisutian 's\use ofa - ) . T, 8
class{ficarion based on can seek to remedy the effecis of its own discrimination. Second,

the foderal government or a state or local government may seek 10

race or.natipnal origin .

|
|
|
|
|
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remedy the effects of discrimination committed within its jurisdiction, including discrimination
committed by private actors, where the government becomes o prassive participant in that conduct
and thus helpp to perpetuate 8 system of exclusion.

Thus, 'a public institution mauy, consistent with its authority. scck to remedy the eftects ot
past discrimination in its educativual syxtein, inchiding discrimination by local school
systerhs or by private entlties, ™har it has helped 10 perpoluale.

In either category, the remedy may be aimed at ongoing puttein: und practices of exclusion or at
the lingering effects of prior discriminatory conduct.' “I'hc fact and legacy of general. historical
soncictal discrimination, however. is an insufficient basis tor altirmative action. Similarly,
amorphous cluims of discrimination in education that arc not related to an institution’s programs
are insdequate.'?

An inL\itution should be ablc to identity with some precision the discrimination to be
remedied. In justifying remedial affirmative action based on the current effects of pasi
diicriminati:]n. an institution should be prepared to articulate how any current conditions that
limit educational opportunities by race or national origin are related o past discriminarion.'?

Itis Jot necessary for a court to make & judicial rinding uf discrimination before an
institution mhy undertake remedial measures. Rather, the instilution must have a “strong basia in
cvidence™ for its conclusion that remedial action Is necessnry.'®  This evidence should approach
what the Supreme Court has called “a prima facie cuse of i cosistitutional or statutory violution”
of the rights b minorities."* For example, significant sratistival disparitics between the number
of minorities admitted 10 an institution and the percentage of imnorities i the pool of qualiticd
applicants might permit an inference of discrimination that woulid <upport the use of racial or
cthnic criterin intended to correct those disparities. In muking, this comparison. a schuol may
consider the pool of qualified students who actually apply fur athinission, and the larger pool of
students in areas from which applications may be dritwn whu would meet the school®s
admissions standards. However, mete underrepresentation uf’ tninoritics compared to the

'- percentage of minaritics 1n the general population 13 an

insufficient predicare for uffirmative action.

The Title VI rcgulations require that an institution
receiving federal financial assistance that has previously
discriminated take action to overcome the effects of that prior

rests on a r_arz_g%_basi._t of discrimination.'” Thus it a coun, a tederal agency, or a
evidence that the institution legislative or administrutive body has found that 3 covered
discriminated, the institution institution has cngaged in digerimination, that institution
may use narrowly tatlored must lake steps to remedy that discrimination.  The same
affirmative|action measures 1o obligation ariscs it the institution itself determines that
remedy the discrimination, remedial action is nceessnry ta correct the effects of past
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i

" Texas stale ivi'l'ém_'iﬁllmlhg"GLhFrlﬁb Is Jl—ﬂ'l”e"T]ﬁ*l.v—c'r's’ily of Texas; us 1 predicaic Tor

discrimination. When a finding of prior discrimination. whether by a court, an agency. a R —
Icgislative bpdy. or the institution itself. rests on a strong basis of evidence that the institution

- discriminatod, the institution may use narrowly tailorcd atfirmative action‘measures to remedy =

the dixmemon.

8. FlFrH CIRGUIT STANDARDE: REMEDIAL OBJECYIVES

In Hlppwaad v. Texas, the U.S. Court of Appeals for the Fifth Circuit held that the law
school at the University of Texas could not rely on past discriminatinn hy other schools in the S

considering race in its admissions process.' Rather. in the view of the court, the Jaw schuot’s
Lunsmutwnally valid remedial interests extended no farther than rcdlcnuqJ the effects of any
prior racial discrimination by the law school itself. ~Ax i resnli, past discrimination in

education, other than ai the law school, [could no| |u\||l) the present consideration of rave in

Bartmiisra e b

T T SN I

e T R P P

Taw-schiool ddinissiony™?=This: holding W bindingpreveihont inthe Fifth (Yrenit=Acy mdleyr e R R SR

-postsecundary-institutions in-Texas;: Bovisiarm, wul-Missassippi-camet usediscriminationg by - o s

other actors in the state’s educational syslems us a predicate lor considering 1ace or national
origin in admissions and financial aid. In addition, one *funcionally separate unit™ of an
institution, duch as s medical school, cannot rely on past discrimination by uther units in that
institution.™ A particular school in those states nist have a strong basis in evidence [or
conchuding that there exist present effects from discrimination for which that school itsclf is
responsible.’ However, if a state or institution of higher education has an obligation 1o remedy
state or institution-wide discrimination. /lopweood

does not prdhlbu the appropriate legislative or administrative body, or the governing body of the
msrltur!on, from using affirmarive action 1o remedy that discrimination in its compunent
schools.”!

2. NON-REMEDIAL INTERESTS

A. DIYERSITY

In hif landmark opinion in Bakke, Justice Powell stated that a university may have a
compelling interest in considering the race of applicunis 1n ita admissions process in order 10
foster greater divorsity smong its student body. Such

..Qorr9st slak

diversity brings a wider runge of perspectives 1o campus,

which in tur contributes (0 a more robust exchange of ideas.

This exchange i o contral ission of higher educition and in

" Keeping With the Lime-honored value of academic-irecdom. o
Moreover, in the. view ol Justice Powell, the First . e i b e ta e
Amendment pratection of ucademic freedom suppons

1he Unirgd Starés supports
Justice Powell ‘s opinlonas a
mof!ka'fld\'u e
nnder tha o nstitution; and

Tule VI

" ‘education, mcludmg the selection of its student body ¥ The United States suppons Justice

allowing 8 umveml) w "make its own judymenis” regarding
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Pawell’s apinion ux a correct staterment of the law under the Constitation and Title Vi

In onder for diversity to qualify as a compelling intercst, an institution must scck a
further objeclive beyond the mere achievement of diversity itsell. The Court has consistently
rejected “radial balancing” as a goal of affimative action, hecause “[p)referring members of any o
ane group ﬂJpr na reason other than race or cthnic origin i< discrimination for its own sake.”™** 7o p
For exampld, in Bakke, Justice Powell stated that diversity in an institution’s student body can e wl
serve the further goal of enriching the academic expericnce. but found no compelling interest in
ussuring that the student body hed a specificd percentuge of particular minority groups or
reducing the deficit of minoritics in the medical profession.” Accordingly. an institution that
uses affirmative action to achieve diversity must have a saund educational objective for its
diversity program. A school must be ablc to support its claim that diversity provides
cducational lenefits and serves the school’s educational objcctives.

Fur example, in their Amici Curiae bried filed in tie Piscatuwuy case,
coalition of educational organizations, representing a substantial portion of the
higher education community, presenicd 1o the Suprene Court social science
rescarch and evidence of & cansensus view auwng cducators that canpuy
diversity has a measurable positive effect on cducational outcomes and that
diversity is essential to the mixsivns ol colleges and universities. They stated:
“Both kinds of evidence support the conclusion that diversity improves cducation
and advances the goals of imparting knowledec where there was preconception,
and fostering mutual regard where there was hostile stercolype ™

|

8. QIHER NON-REMEDIAL [NTERESTS

The Eupreme Court has had litlc occasion to address other nan-remedial objeetives. In
his Bakke oii:ion. Justice Powell assumed that a stute could have a compelling inlerest in
“improving the delivery of health-care services 1o communities currently underserved,” but
concluded Lﬂ_xul the univeryily had failed o prove thul reserviug sixteon percent of the ecats in its
medical schFol class tfor minority students was cither needed or geared to promate that goal. ¥ It
18 not clear whether a racial classification that was narrowly tailored to thig interest could
survive stridt scrutiny.’® Whether other non-remedial intcresls can be sufficiently compelling to
justify the uSc of classifications based on race or national origin should he considered on a case-
by-case basis.

‘

c. EiFth CIRCUIT STANRARDE; NON-REMEDIAL INTERESTS
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wDocs the college or university have a duty 1o remedy
disc}’imination on the basis of racc or nativnal origin?

. prrpetualc that discrimination? ... . ..

v CPLECKPOINT(S) REMEDIAL PURPOSES

AL there facts that show discrimination? 1s the program justified solely hy reference
to gencral socictal discrimination, gencrol assertinne of diserimination in education, or
a ptatistical underrepresentation of minorities as compared o theis pereentage of the
géneral papulation rather than the relevant pool ol quulified upplicants? Withnat
more, these are impermissibdle bases for affirmative setion.

|

l-das a court, legislative body, ur agency made a tinding that the institution has
discriminated against minorities? Is the institutinn the suhject of 2 court
desegregation order or # leyixlative or ndmiistrative finding of untawtul
discrimination? Did the bady makiny the finding have a strong basis in evidence for
f1s conclusion? Does the instimrion itself have a strung busis in evidence for
concluding that it has discriminated? 11'the institution is public, hus a state or local
government made findings ul discrirminatiom within its jurisdiction, including
djscrimination by private actors? Are therc present cffects of any such past
discrimination? Was the government, or is the puvernment now, a passive participant
in that discrimination sa as to perpetuate the exclusion? [)id the institation help to

« L. Y

Iaentif‘y the racial and ethnic composition (% African American, |lispanic. Asian-
American, American Indian, whitc) of the tollowing groups: 1) the institution’s student
budy; it) the institution's qualificd applicants: and iii) the pool of qualified potential
applicants from which the institution drawa ity students, for cxample. students
nEc::ling the school's adimission requirements Hving in the ureos served by the
institution.

Based on the information above, i there underrapresentation at the school of
ualificd students trom particular races or nation:l origing? If so. is the xemistical
1sparity significant?

hat is the nature of the evidence? Is it statistical or hitsedd on wrilten documents?
Are statistics based on comparisons to the generil minorily population. or arc they
ote sophisticated and focused? For cxumple. do ihey attempt to identify the number
t qualified minorities in the applicam paol, or scek o explain what the number
would look like “but for" the exclusiomiry cllecis of discrimination? 1s there
¢évidence on how discriminatian hae hamperod minority opportunity in education, or

3
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is the evidence simply hased on generatized claims of socictal discrimination? In
ition (o any stutistical or documentary evidence, are there persons who have
knowledge or ather unecdotal evidence of discrimination?

9. Since the adaption of the program, have additional findings of discrimination been
mhde that could serve ta justify the need for the program when it was adopted? If not.
can such evidence be assembled now? Is there new cvidence that the remedial
priogram is no longer necessary?

|

10. A}m from any past findings or court ordcrs. is there past discrimination affecting
admissions at that institution? Has the Institution determined whether the effects of past
discrimination continue? 1f there have not been findings ot past discrimination, is there a

atronibasis in evidence to belicve that there may be u current violstion or the continuing,

cftects of past discrimination?
|

|
we s the institution seeking to achieve the cducational henefits of

diversity?
|

v CLECKPOINT(S) DIVERSITY PURPOSES

11, 19 affirmative action in admissions used to achicve the educational benefits of
diversity? What is the institution’s definition of diversity? What arc the institution’s
mission statements and how do they relate 10 iis diversity objectives?

2Cuine,
P

12. TLE institution must articulate how achieving greatcr diversity would foster an
educational goal beyond diversity for diversity s sakv. What ure the educational benefits
of diversity al the instittion? What ate the bases for the cducational benefits the
institition identifies?

13. Dues diversity include factors other than racc and notional origin? 1f «n, whar factors?
Whidh admissions critcrion or groups of criteriu are related 1o the diversity goal? How is
each ‘weighted and considered in the admissions process?

|

i
i
|
i
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w]slthe use of race or national origin in remedial or diversity
programs narrowly tailored?

/ CI-|-IECKF’OINT(S) NceD ron USE OF RACE OR NATIONAL ORIGIN AND
RACE/NATIONAL ORIOIN NEUTRAL ALTERNATIVES

14, lf‘race ar national arigin is considered as a positive factor, has the institution made
ettorts to achieve its goals in race-neutral ways? I so. what efforts were mude und what
were the results?

SGUIDE,
PP,

h ¢ oMs wou
What was the nature and exient of the deliberation over any ruce-neutral alternmives?
Was there a judgment regarding the reladve effectivencss of race-neutral aliesmtives al
race-¢onscious measures?

I3 W W%does th.' institution believethar . . . . oot
d be 1nsufficient to serve Its compelfing tnterost wnﬁnuf“rs-’ﬁ’l'n“;'» an race

16. DL)es the college have data 10 shuow whether affirmative action is necessary? When
did the instlwtion begm implementing its affirmutive uction program? Does the
instirition have statistics or nther evidence to show the ¢ffect of the program on
achieVement of diversity objeciives or remedying the clfects of discrimination, ¢.g.. data
regarding minority participation levels hefore and after affirmative action programs
began?

7/ CHECKPOINT(S) MANNER RACE OR NAIIONAL ORIGIN 15 LSED,
FLEXIBILITY, AND POOL OF BENEFICIARIES

IlHLw does the college assess whether diversity has been achieved? oes the
admibsione process incorporate numerical goals”? Iy what process were these goals
SGuIDE. derived? Do all or only sume of the schools o1 programs have gouls? 1t the progrum I8
e, remeflial, are the poals related 1o the percemage of minvities in the pool of qualitied
applitants, and do the beneflainrlec include peaple in rucial or ethuic groups for whom
there'is insufficient evidence of prior discriminution”

18. llre admissions decisions made through separatc iracks. admissions committees, or
ellglipi]ily criteria defined un the basis of race or national origin’? Dogs the program
establish fixed numnerical set-asides? [s race an explicit requirement of eligibility for the
program? If there ix na such factual requiremient. docs the program operate that way in

“a
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practite? Or is race just one of several factors -- a “plus”
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-- used in decision making?
Could the objectives of any program that uses race s i requirement for eligibility be

‘achieved through a more flexible use of race?

|

v QLECKPOlNTlS) DURATION AND PERIODIC ReEViEw Or THE USFs OF
RACE OR NATIONAL QRIGIN

19. Is'the program subject wo periodic ovarsight, and it 80, what is the nature of that
oversight? Does the periodic review ussess whether thie form or extent to which race or
natinnal origin iz consldered should be modified in light of the outcomes of the
affirmative actlon program? Has the progrum cver been adjustecd o madified n light of
periodic review? What were the results of the most recent review? Even if there was a
ucompellmgjusuﬂcarlon at the time of adoption, that may nal he the case today. In that
“repard, does the program have an end date? [s there avidence of what might result if the
racial classiflcation were discontinucd?
!
v CLIECKPOlNT(S) RurRnFN ON NON-BENEFICIARIES
i
20. Doy the institution periodically assess whether 1ts consideration of race or national

origin in admixxions places an undue burden on students not ¢ligible tor that
consideration? . What is the naturc of the burden impased on persons who are not
included in the racial or ethnic classification cstablished by the program? Does the
program displace those persons from cxisting positions or financial 8id awards”? What Is
the nalure and extent of the impact on nen-bencticiarics in admissions? Does the impact
.of the program fall upon a particular group or class of students, or 13 it more diffuee?

What is the extent of other opportunitics outside of the program? Are persons who ure

B L T T R ovay P

" not beneficiaries of the program put at a significant competitive disadvantage us a resuft
of 1hT program?
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STi DENT FINANCIAL AID WORKSHEET

v CI-.-IECKPOINT(S) INITIAL INFORMATION NEEDS

1. s the institution’s financial aid program guld..d by & written affirmative action
plan? How is the institution’s financial aid process structured?

2.I Does the institution’s financial aid programs include the consideration ot race or
national origin (as either an exclusive factor or as one among a number of
[actors)? 1 su, huw? Dues the institution fund or administer “race~based

. seholarships™?' If so, what is the justification for each consideratlon of race or
national origin? Ate the institution's reasons consictant with the Departmenr'e

race-targeted schalarghlp policy?

v CLECKF’OINT(S) FINANCIAL AID FOR DISADVANTAGED STUDENTS I

T o
FE R S A

3! Schools may target financial aid for disadvantaged students. e.g.. students from
low-income familieg, or aid based on students’ being in the first generation o
* attend college or family income. Doos the institution's definition of
“disadvantaged” used for participation in the program include any censideration of
“'race? If not, then the program is nol a racial classification subjectio swriet™ 777 77
© scrutiny. If yes, the program Is subject 10 swrict scruiny and does not fic witlio
| this principle.

/ CLECKPOINT(S) COMPELLING INTERES (5
it e T WAL, AU Y 13 L LLAOMAMSIUEE 9 1EHMIIARE BIRE [0ESn ie e e e e netes an seanmn
B i e n s jl N Why does the program consider race or national origin in financial dld du:nsmns L .
' ’ o't Inténded to remedy discriminaiiin 10 Toster diversity to achigve ah ™o o e b A
educational objeciive, ur fur sume vther pupose? I the use of race is intended to
remedy discrimination, see checkpoinis 4-10, ubuve. If it ix intended 10 foster
diversity to achteve an educational objective. see checkpoints 11-13. above,

e — e e e e e e e . e
|
1

“Rused- LH&CJ schialarships™ o “race-targeted uid” mean. for the purposcs of this Guide, any
financial aid’ for which eligibility is limited to persons of a specific racial or cthnic background.
Fach of the queutlons in this section unt financial aid also arc applicable to financial aid programs
where race g ethmcny arc used only as 3 plus:factor in.deciding owards. | lhh section is based
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/ CHECKPOINT(S) NARROW TAILORING OF REMEDIAL OR DIVERSITY

! PROGKAMS

e financlal ald decisions that consider race or nitinnal arigin narrowly tailored to

achieve their purpuse? Sce checkpoints 14-20. abave.

|

l If race-based scholarships arc awarded. how many dacs the institution award

" annually? How many students at the institution. by race and national origin,

receive non-race-based financial aid. annually ” Whit proportion ot total tinancial

" aid at the institution (institutional, statc. focul. I'ederal, private) is eurmarked for
ruce-bused scholarships? Docs a comparison of the amount ol race-tarpeted

" financial aid provided to students to the totul umaunt of aid provided o students

" without regard to race or national origin show that the program places an undue

" burden on othcr students who arc not cligible lor raco-targeted 9id?

7/ C)LECKPOINT(S) PRIVATE GIFTs RESTRICTED BY RACE OR NATIONAL
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7. Are racial or other criteria attached by the donurs 10 the award of any financial aid

funds?, if 50, can the institution justify the use of race under any of the principhes
of the OCR policy financial aid guidance?

8.) Is any race-targeted aid received by the college’s students pmivided directly o

students without Involvement by the institutiun? T so, nnder 1The policy guidancc,
Title VI does not apply. If the college makes privately provided race-targeted aid
part of its operatione by gotting involved In the affering or adminiciration of the
aid (e.g., through selection of recipients. disirihntion of fimds). can the college
justify the use of the aid under a diversity or remedinl I‘:lllnnalc' )

. |" 1 16A S UQ WA Swiiv/ el JiM WO Wi w G TPRLWWML FIL/ 7T 4100010 MRrw.? S0ew cseertewaantoae o we o,

\.
|

:umucu Ull U‘ll\( Q\UU\VHV‘ Wi\ Qv il Siigdente o s ey "P\' bl v
. s mie v et a4 A e W e ] e ¥ b M

AT S

T T 1A e VORI L . o S

i 55,




" #  William R. Kincaid
) 01/14/98 08:32:41 PM

Record Type: Record

To: Arthur_Coleman @ ed.gov @ INET @ LNGTWY

cc:
Subject: Guide Revisions

Art--

I'm glad we got to chat tonight. Here is the outline that folks agreed to today, together with some
other changes that folks agreed to. The modified outline should help in getting a quick precis
up front where folks will see it, but it avoid the awkward mix of summary and questions that
currently exists in the checkpoints section.

OUTLINE

A. Cover Page

B. Table of Contents
}. "Introduction”

This will be the existing introduction page, with some appropriate edits, and especially with a
clearer statement that carefully crafted programs are ok.

2. "Overview"

This will be comprised of the bullets and an abbreviated version of other narrative text (like the
intro on coverage) from what is currently the "checkpoints™ section, since these track the DOJ
outline pretty well. This section will NOT contain the questions from the "checkpoints” section.
Each segment of the overview will reference pages in the main "Guide" where there is a full
discussion.

3. "Guide"

This will be the DOJ Outline, perhaps with some more point headings, bolding, or other
changes/graphics to make existing text a little more accessible. We should explore pulling out
a few quotes and putting them in boxes to make the thing more readable.

4, "Worksheet"

This will primarily consiste of the existing ED "Checkpoints™ section. This section will also be
cross-referenced to pages in the the main "Guide". W.ill state up front what the purpose of the
worksheet is -- to provide a starting point for institions to review their programs, in consultation
with counsel and OGC.

For the affirmative statements that are currently mixed in with the lists of questions, and



possibly the shaded notes, if they are important enough to flag on the worksheet they can be
pulled out and listed below the questions, perhaps pointed to with arrows, or something like
that, but distinguishing them clearly from the questions.

OTHER CHANGES

1. Substitute 1st paragraph in introduction:

Introduction

Properly designed and conducted affirmative action programs that consider race or
national origin in postsecondary admissions and financial aid decisions are permissible under
federal law. This guide is designed to help postsecondary institutions that have, or are
considering establishing, affirmative action programs assess whether those programs are
consistent with Title VI of the Civil Rights Act and the Consititution. Institutions that operate
affirmative action programs should rigorously review those programs on a regular basis to
ensure that they continue to be necessary and that they are being conducted consistent with the
applicable legal standards.

There are a few additional edits on this page that I will just fax over.

2. Try to develop a few helpful examples/hypos -- probably should go in the main body of the
"Guide". Dawn noted that this was done with the Title IX guidance. I know this is a big
undertaking, but please give it a shot.

3. Throughout, use the term "guide" to refer to this, rather than "guidance."

4. In the worksheet section, try to find a way to begin each numbered paragraph with a
broader question, followed by more specific questions, to give this more of a sense of
organization.

5. Before it gets moved into the overview, the material under "coverage and general
standards" from the the first page of the existing checkpoints section can probably be reduced
to 4 bullets, as shown in a marked up page I will fax over; the last existing bullet on this page
can be divided up and placed at the beginning of two other sections on compelling interest and
narrow tailoring. You don't have to make all the cuts indicated -- they are suggestive.

6. There were a few other suggested edits that people had in the body of the guide, but Dawn is still going
over the draft, and | think the best thing would be to consolidate all those suggestions and for ED to focus for
now on the organizational, etc. stuff covered here.

Please give me a call if you have any questions.

Thanks.

-- Bill



Arthur_Coleman @ ed.gov
01/13/98 11:01:00 AM

Record Type: Record

To: William R. Kincaid

cc:
Subject: Aff. action self assessment guide/pre-ACE conf. release

Bill,

Here is a recommended gameplan for releasing the self assessment guide
prior to the ACE conference, and following the kind of vetting that
we've discussed. Consider this a baseline for further
conversation--there's alot of flexibility here.

1. ACE (with likely dissemination to some of its members that have
expressed an interest in this, and with an eye towards setting up
regional conferences on this subject).

2. Schools where OCR is already consulting on aff. action {not
subject to complaint of discrimination): The Florida System of Higher
Education; Salisbury State.

3. Schools that are scheduled for meetings with OCR, t i
consultations: Univ. lowa Medical School [first meeting(1/27], Univ.
of Pennsylvania [first meeting end of March].

4. Schools that have expressed a specific interest in OCR technical
assistance and that want to see the guide, before committing: Univ.
Wisconsin; UNC system of higher education; Miami of Ohio.

We also have on our list the 50 or so attendees at the ACE Miami
conference. Release to those parties could pre- or post-date the SF
event.

e

| hope this heips. In all day and happy to talk. Art



‘Arthur_Coleman @ ed.gov
01/12/98 04:47:00 PM

Record Type: Record

To: William R. Kincaid

cc:
Subject: Schedule re assessment guide

Bill, here's something to work from re "drop dead"” deadlines.
Certainly something to talk from as we move forward...

1/16 Have vetting scheduled and participants advised
Week of 1/19 Vetting
1/28 Deadline for any vetting, to allow time for final edits

2/5 Deadline for final edits, to allow for copying etc. pre 2/6
departure for S.F.

Art



Tntroduction

This Self-Assessment |

Grandeis designed to help postsécondary institutions that have
affirmative action programs that consider race or national origin in admissions and financial aid
decisions assess whether their programs are consistent with Title VI of the Civil Rights Act of
1964 and the U.S. Constitution. Ipstitutions considering establishing affirmative aclion programs
are also encouraged to refer to this

As used in this@guidance) the term "affirmative action" means the use ar consideration of
race or national origin as a factor in admissions or in the award of financial aid. Because mere
recruitmen| and oulreach programs designed Lo increase the number of minorities in an
institution’s applicant pool raise distinct questions and typically should not be subject to
heightened constitutional scrutiny, this @uidance should not be used to assess those types of
programs. This guidance also does not address programs undertaken pursuant to a court order.’

Tn 1994, the epartment of Education published guidance regarding its evaluation
under Title VI of an institution’s consideration of race or national origin in the award of financial
aid. Nondiscrimination in Federally Assisted Programs; Title VI of the Civil Rights Act of 1964,
59 Fed. Reg. 8756 (1994) [hereinafter Financial Aid Gu1dancc] Institutions should consult that
guidancc for a morc specific discussion of affirmative action in financial aid decxswns including an
1nst1tut1on S

There is much uncertainty with respect to the law on affirmative action at this time. New
gisions, by the Supreme Court or lower courts, may significantly affect the standards governing
theluse of affirmative action in educational institution

¢ - We encouraffe
instilutions 1o consult with their counsel, and to contact the Officé for Civil Rights ("OCR") at the
Department of Education, for assistance. A list of OCR offices and staff available to assist you 15
included 1n this guidance.
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I. COVERAGE AND GENERAL STANDARDS

The legal standards in this Guide come from the Constitution and Title VI of the Civil Rights Act
of 1964. *Public institutions that are part of a state’s government arc subjcet to the Fourteenth
Amendment of the Constitution. 'Public and private institutions that receive federal financial
assistance trom the U.S. Department of Education are subject to Title VI

und‘E‘f'TI‘flE"VT. to the same extent as under thc (,onsurutlo‘J Th.lS guidance apphes 1o adnussmns
and financial aid programs where race, color, or national origin is a factor in decisionmaking. It / B
applies both to programs in which race or national origin is the sole factor in a decision and to
those in which race or national origin is one of many factors considered. This guidance does not
apply to adxmssmns or linancial aid decisions made without rcgard 1o race. Eer—exmﬁple,

Eserved 1o disady ) L

scrutiny.”

. To satisfy strict scrutiny, the institutional interest underlying an
D affirmative action measure niust be “compelling” and the measure
must be “narrowly tailored” to serve that interest.

. The compelling interest inquiry centers on “ends” and asks why an 2 ,0*} S)
institution is classifying individuals on the basis ol race or national

~Y origin. The narrow tailoring inquiry focuses on “means” and asks
o how the government 1s seeking to meet the objective of the race-
((h") based classification,

L1 B
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The Court has not specified the extent lo wiuch an instimution must consider race-ncultral
measures before resorting to race-conscious action, Justice Powell has suggested that in a
remedial setling, it 18 not necessary to use the “least restrictive means” wherc they would not
accomplish the desired ends as-well,"’ and has described the narrow tailoring requirement as
ensuring that “[less] restrictive means arc uscd when they would promote the objecuves of a
racial classification “about as well ™ Accordingly, an institution probably need not exhaust race-
neutral alternatives, but it must give them serious attcntion Y‘m use them where efficacious.

2. Scope of Program Tlexibility and Waivets

If an affirmative action program’s scope exceeds that necessary to achieve the compelling
mterest underlying the progrun, the program is not narrewly railored. A program need not be
limiited 1o rhe specitic individuals who suffered the past discrimination ™ ‘But a program
undertaker: to remedy past discrimination against certair races should not include preferences tor
other racial isroups who did not expenence that discrimination. For example, the Supreme Court
found that 2 sct-asde program for sninority contractors was nct narrowly tailored in part hacause
the city's evidence of discriminalion, all of which pertained to the tredtment of African Amercans,
did not provide a predicate for the pragram’s preferences tor Aleuts, Asian Amernicans, and
Hispanics ™

Courts have locked favorably upon plans in which nuincrical targets are waived if therce
are not enough qualified minority applicants. ** In the context of government contraclina, for
example. Congress permitted officials to waive a national goal of ten percent participation by
mincrity contractors if it was necessary given the ifiavailability of qualified minority contractors in
a particular area, or if a grantee demonstrated that his or her best efforts would pot succeed in
achieving the targel.™ Waivers such as these ensure that 2 program is flexible, and are especially
important if the program uses a relatively ngid measure such as a quota or set-aside.

3. Manner in Which Race is Used

An integral part of the narrow tailoring requirement is the mannee in which race 1< used.
Flexible programs are mare hkely to be narrovdy tallored than programs with rigid requirernents.
‘po { spots of financial aid awards are apen only
to members ofddesignated racial or ethmc grou[zs are significandly. lgse+REly to satisfy the narrow
tailoning requnrement than. programs that merely conmder rzce or national origin as one of many
factars and arc open o all races and. eth.mc gr0ups

Ui tlus regard, two general: pnnc:ple< are app'irem with respect 1o admissions. First, set-
asides or quolas shuuld not be used i an admlsuons pr wgram u1 tess such measures arc absalhtely
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“Second, where an institution considers race or national ongin (o foster tht-:) sily fo. l.(lucarmnal
objectives, Justcé Pewcll’ 's opinion in Bakke- indicates that the program should give consideration
to diversity characteristics in addition to race or national origin, such as other life experiences

achlc"ernem:,l_lalom‘s"ihtcrc:.ts extracurricular activities, economic dxbad»’amaga .ur,d

=

Two types of racial classifications are especially vulnerable to a challenge off the ground
thdl they are 100 nuzd First and l'UIe.mU\l are AII'u nml.w; dLUL‘In programs in whiclf a-speeifrc
. A good example is the medical
1dn~nssmns prugram that the court mvahdated in Bakke, which rcscrde sixteen percent of the
positians skets in the medical schonl for members of racial and ethnic minority groups.*

The second type of classification vulnerable to attack on flexibility grounds is a program in
which race or national ongin is the sole or primary factor in determining eligibility -- for example,
a scholarship progrun reserved for minorities. A scholarzhip program reserved for minorities may
be distinguished from an admissions quorta reserving a portion of ceate in a class for minorines, in
that the burden imposed on non-minority students in the financial aid context -- possibly receving
less aid -- is less severe than the burden imposed by an adnussions program -- not being admirted
to the institution at all. Buta c.cholar\hlp program open only to minorities is less flexible rhan a
scholarship program in which race is one of many faclors that determine eligibility for the award. AAM‘Ss'mS
Under both the admissions set-aside and the minority scholarship prozram, persons not within (R rodrgm’
'designated categories are ineligible for certain benefits or positions. This is not the case in

\progrdm~ where race or national origin is deemed a plus in evaluating an applicant’s fite but dm S X/%S N
inot insulate the apphicant from comparison with all other candidates for the avinlable benefir * mm‘ﬁ
Ac((ﬁin\’mﬁ
padurs
For a detailed discussion of the standards that should be applied to minarity schojarghip P et &
programs. institutions and their counsel should consult the Financial Aid Guidance, 39 Fed/ Rew g:l?am;ﬁ"
8736 (1954), amema | il
ra @S

' f Numenical Targets o the Qualified Applicant Pool
duahiq fxm un &ﬁwmen al

Whon cv
960'&\ in & - : ercemam . of minoritics in the relevant labor market or

induslry. Thg Counh: e_;ected a city’s rarget of providing thiny percent of its coniracts to min
ﬁi}vmﬁ‘\ businesses where the target had been selected ag roughly halfway between ane percent, the
| (im oM, percentage of contracts previously awarded to Aftican American businesses. and fifty pereceat.
he SCY ‘the percentage of African Americans in Richmond’s popuiatiou. What was required, the Coun
w(m stated. was a target that was related to the pereentage of African Americans in the pasi off

. qualified contractors, aot the percentage in the general population.®' :

Anstitutions that use numerical goals and rargcts should select @ goul that is

related 1o the percemage of minarities in the pool of qualified apphicants. A school may consider
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The Court has not specified the extent lo which an institution must consider race-neutral
measures before resoﬁing to race-conscious action. Justice Powell has suggested that in a
remedial setiing, il 1$ not necessary to use the “least restrictive means” where they would not
accomplish the desired ends as well,’ and has described the narrow tailoring requirement as
ensuring that “[less] restrictive means” arc uscd when they would promote the objectives of a
racial classification “about as well ”** Accordingly, an institution probably need not exhaust race-
neutral alternatives, but it must give them serious attcntion and must use them where efficacious.

2. Scope of Program, Tlexibility and Waivers

If an affirmative action program’s scope exceeds that necessary to achieve the compelling
interest underlying the program, the program is not narrowly tailored. A program need not be
limitcd to the specific individuals who suffered the past discrimination.™ But a program
undertaken to remedy past discrimination against certain races should not include pretercnces tor
other racial groups who did not experience that discrimination. For example, the Supreme Court
found that a set-aside program for minority contractors was not narrowly tailored in part because
the city's evidence of discrimuation, all of which pertained to the treatment of African Amencans,
did not provide a predicate for the program’s preferences for Aleurs, Asian Americans, and
Hispanics.*

Courts have looked favorably upon plans in which numcrical targets are waived if there
are not enough qualified minority applicants.** Tn the context of government contracting, for
example, Congress permitted officials to waive a national goal of ten percent participation by
minority cantractors if it was necessary given the gittavailability of qualified minority contractors in
a particular area, or if a grantee demonstrated that his or her best efforts would not succeed in
achieving the target.** Waivers such as these ensure that a program is flexible, and are especially
important if the program uses a relatively ngid measure such as a quota or set-aside.

3. Maunner in Which Race is Used ( M

An integral part of the narrow tmlonng requlremem is the manner in which race is used.
Flexible programs are mare likely allored than programs with rigid requirements.
Thus programs in which certain 3 & spots or financial aid awards are apen only
to members of designated racial or ethnic g groups are significantly less likely to satisfy the narrow
tatloring requirement than programs that merely consider race or national origin as ooc of many
factors and are open 1o all races and ethnic groups.

In this regard, two general principles are apparent with respect to admissions. First, set-
a51des or quotas should not be uqed in an admissions program unless such measures are absolutcly
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Second, where an institution considers race or national ongin o fuster diversity for educational
objectives, Justice Powell’s opinion in Bakke indicates that the program should give consideration
to diversity characteristics in addition to race or national origin, such as other life expenences,
achievements, talents, interests, extracurricular activities, economic disadvantages, and
geographic background. **

Two types of racial classifications are especially vulnerable to a challenge on the ground
that they are too ngid. First and (oremost are aflirmative action programs in which a specific
percentage of positions or financial aid is set aside for minorities. A good example is the medical
admissions program that the court invalidated in Bakke, which rescrved sixteen percent of the
 stots in the medical school for members of racial and ethnic minority groups.*’

The second type of classification vulnerable to attack on flexibility grounds is a program in
which race or national ongin is the sole or primary factor in determining eligibility -- for example,
a scholarship program reserved for minorities. A scholarship program rescrved for minorities may
be distinguished from an admissions quota reserving a portion of seats in a class for minorities, in
that the burden imposed on non-minority students in the financial aid context -- possibly receiving
less aid -- is less severe than the burden imposed by an admissions program -- not being admitted
to the institution at all. But a scholarship program open only to minorities is less flexible than a
scholarship program in which race is one of many factors that determinc eligibility for the award.
Under both the admissions set-aside and the minarity scholarship program, persons not within the
designated categories are ineligible for certain benefits or positions. This is not the case in
programs where race or nalional origin is deemed a plus in evaluating an applicant’s file but does
not insulate the applicant from comparison with all other candidates for the available benefit *

For a dctailed discussion of the standards that should be applied to minority scholarship

programs, institutions and their counse! should consult the Financial Aid Guidance, 59 Fed. Reg.
8756 (1994),

4. Companson of Numernical Targets to the Qualified Applicant Pool

Where an affirmative action program is justified on remedial grounds, the Court has
compared any numerical goal to the percentage of minorities in the relevant labor market or
mdustry. The Court rejected a city’s target of providing thirty percent of its contracts to nunority
businesses where the target had been selected us roughly halfway between one percent, the
percentage of contracts previously awarded to African American businesses, and fitty percent,
the percentage of African Americans in Richmond’s population, What was required, the Court
stated, was a target that was related to the pcreentage of African Americans in the pool of
qualified conlraclors, not the percentage in the general population.™

Institutions that use numerical goals and targets therefore should select a goal that is
related to the percentage of minorities in the pool of qualified applicants. A school may consider
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the pool of qualified students who actually apply for admission, and the larger pool of students in
areas from which applications are drawn who would meet the school’s admissiens standards.

5. Duration angd Periodic Revicw

A particular affirmative action measure should remain in place only as long as it is needed
to achieve the compelling interest that it scrves.” A race-based classification is therefore more
likely to satisty the narrow tailoring test if it has a definite end date or is subject to meaningful
periodic review in order to ascertain the continued need for the measure.®® Reexamination of
affirmative action programs also allows an institution 1o fine tune its classification or discontinue
it if warranted, which may allow the program to satisty other factors in the narrow tailoring test.
The Office for Civil Rights recommends annual reviews to ensure compliance with this aspect of
the narrow tailonng requirements of Title V1.

6. Burden on Non-Beneficiaries

Aflirmative action necessarily imposes some burden or disadvantage on persons who do
not belong to the racial or ethnic groups favored by the program’s classifications. While some
burdens are acceptable, others may be too high. In general, a race-based classification that
“unsettle(s] . . . legitimate, firmly rooted expectation[s]™ or imposes the “entire burden . . . on
particular individuals” crosses that line.** For example, if an institution terminated scholarships
that had been awarded to particular non-minority students in order to fund a scholarship program
for minority students, that might place too much of a burden on the affected non-minority
students to be considered nastowly tailored. Generally, the less severe and more diffuse the
impact on non-minority students, the more likely that a racial or ethnic classification will address
this factor satisfactorily.

For a more detailed discussion ol narrow tailoring in the context of race-largeted financial
aid, see the Financial Aid Guidance, 59 Fed. Reg. 8756 (1994).

1V. Conclusion

Any covered institution that uses race or national origin as a basis for decisionmaking
should review its program to determine if it comports with the strict scrutiny standard. Appended
to this guidance 15 a nonexhaustive checklist of questions that will aid institutions 1o callecting the
nformation necessary to conduct a thorough review. Because the questions are just a guide, no
single answcr or combination of answers is necessarily dispositive as to the validily of any
particular program.
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). The U.S. Court of Appeals for the Fifth Circuit's decision in Hopweed v. Texas governs the application of
federal law to affirmative action programs in postsccondary institntions in Texus, Mississippi and Louisiana.
Ingtitutions in those three stutes are subject to morc scvere testrictions than institutions in other parts of the conmiry
in their use of atfirmative action. Accordingly, institations located in Texas, Lonisiana, and Mississippi should
consult the Hopwood opinion and the “Fifth Circuit Standards” sections of this guidance to determine the
appropriate standards for their programs.

2. Several mouths after the publication of the Financial Aid Guidance, the U.S. Court of Appeals for thc Fourth
Circuit sustained a constitutional challenge to 4 stalc university scholarship pro
Aucrican students in Fodheresiy v. Kirwan. Podberesky held (hat the '
A chalfenged scholarship program was narrowly tailor 10 the asserted intercst in rcmedy)n;,
the pre<em efT ects of past discrimination. Institutions located in the Fourth Circuit, which includes the stales of
Virginia, Maryland, Norih Caroliua, and South Carolina, should review Podberesky, as that decision will guide the
cvaluation of the 1 i} use of ruciul classifications in higher education in that circuit.

3. 42 U.S.C. 2000d (1994). Titke-Vidocsmotappiy-topregrams-directly sdministered-ty~the-tnited-States-orits

4. See 42 U.S.C. 2000d-4a(2)(A) (1994).

(o)

. Those regulations arc located in 34 C.F.R. PL 100 (1997).

7. Adarand, 515 U.S, at 235. (Constitation)—
mmhﬂﬂmnmmmmwmcrﬂm%wodd-brmvﬁcmdcrﬁr&mﬂmm—

8. Adarand, 515 U.S. at 200.
9. 438 U.8. 2635 (1978).

10, See, e.g., City of Richmond v. J.A. Croson Co., 488 U.S. 469, 498-506 (1989); Shaw v. Hunr, 116 S. Ct. 1894,
1902-03 (1990).

11. 438 U.S. 265, 311-15 (J978) (opinion of Powcll. J.).

12, See Croson, 488 U.S. al 491-93 (pluraliry opinion); id. a1 518-19 (Kennedy, J. concurring in part and
concinming in the judgment).

13, See Adarand, 515 U.S. at 209-70 (Somter, J. dissentng). Cf. Fordice, 305 U.S. at 727-29 (statc st cradicate
policies and praclices Lraceable to prior de jure svstem that continue 10 foster segregation) .
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14. See Croson, 488 U.S. at 499, 503,

15. Id. al 499 (“amorphous” claim of past discrimination in an industry can not justify the use of an unyielding
quota).

16. See. e.g., Fordice, 505 U.S. at 730 n.4.

17. See Wygant v. Jackson Board of Lduc., 476 U.S. 267, 277 (1986) (p]dral'ity opinion).
18, See Croson, 488 U.S. ar 500.

19. See id. at 501, 509.

20. fd. a1 501-02.

21. 34 CF.R 1003(®)(6)(T).

22. 78 F.3d 932, 951 (5th Cir.), cert. denied, 116 S, Ct. 2381 (1996)
23, Id. at 951, |

24, [d at 934

23, Seeid. at 951,

26. See id. a1 954-33 (citing ordice, 505 1.8, al 731-32),

27. Bakke, 438 US. at 311-14.

28. Jd at314.

29. In Metro Broadceasting. Inc. v. FCC, 497 U.S, 547 (1990), the Court applied intermediate scrutiny to a
preference for minwority-ownced broadcasters and held that exposing the nation to diverse perspectives in
broadcasung was an imporant governmental interest. The Court thus did not consider whether the government’s
interest in seeking diversity in broadcasting was compcelling. Adarand overruled Metro Broadcasting insofar as it
held that benign race-based action by the federal government is subject 1o intermediate scrutiny, but did not address
whether diversity in broadcasting can be 4 comnpelling. as opposed to important, interest.

30. Bokke, 438 U.S. at 307 (Powell, J.) (reducing deficit of minoritics in incdical school and the medical
profession); see Croson, 488 U.S. at 507, Johnson v. Transporiation Agency. 480 U.S. 616. 639 (1987).

31 ld at313.

32. See id. at 305, 307. Similarly, in the Jaw enforcement context, diversifying the ranks of officers may at times
serve vital public safety and opcrational needs, thereby enhiancing the agency’s ability to carry out its functions
effectively.  Sce Barhold v. Rodriguez, 863 F.2d 233, 238 (2d Cir, 1988); Talbert v. City of Richmond | 648 F.2d
925, 931-32 (4th Cir. 1981), cert. denied. 454 U,S, 1143 (19%2); Detroit Police Officers” Ass'n v, Young, 608 F.2d
671, 695-96 (6th Cir. 1979). cert. denied. 452 U.S, 938 (1981); Baker v. City of Si. Petersburg, 400 F 2d 294, 301
n.10 (5th Cir. 1968); ¢f. Wirnner v. Peters, 87 F.3d V16, 919 (7th Cir. 1996), cert. denied, 117 S. Ct. 949 (1997)
{upholding preference for a black licutcnant at a boot camp for young offcudcers based on the finding that the camp
would not achieve its rehabilitative mission abscnt the preference because 70% black inmate population unlikely to
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accept military regimen with Iess than a 6% black sceurity staff and no black lieutenants).
33. See Adarand, 515 U S. at 242-64 (Stevens, J. dissenting).
34. Bakke, 438 11.S. al. 310 (Powcll, 1)

35, Justice Powcll approvingly quoted the state court below, which had noted that there were more precise and
reliable ways to identify applicants who were genuingly interested in the medical problems of underserved
communities than race, namely, a demonstrated concern for the problem in the past and a declaration that
practicing in such a comnmnity was an applicant’s primary professional goal, /d. at 310-11.

36. See Ilopwood. 78 ¥.3d aL 944, 948.

37, Id at 944, 948,

|
38. /d. at 944 (quoting Croson, 48% U.S. at 521 (Scalia. ], concurring in judgment)).

39. Croson, 488 U.S. at 496; see also Sheet Metal Workers v. EEQOC, 478 U S, 421 (1‘)‘46) United States v.
Paradise, 480 U.S, 149 (1987).

40. Croson, 488 U.S. aL 507.

41. See Fullilove v. Klutznick, 448 U.S. 448, 508 (Powell, J., concarring).

42, Wygant, 476 U.S. at 280 n.6 (plurality opinion of Powell, 1.); cf Billish v. City of Chicago, 989 F.2d §90, 894
(7th Cir.) (cn bane) (Posner, 1) (in reviewing affirmative action measures, courts must be “sensiliv|e| to the

importance of avoiding racigl criteria , , . whenever it is possible to do o, [as] Croson Tequires™), cert. denicd. 510
U.S. 908 (1993),

43. See Adurand, 515 1.8 at 237 (government may tespond to the lingering cffects of racial discrimination by
using narrowly tailored race-based action).

44, Croson, 488 U.S. atL 306.

45. See, e.g., Paradise , 480 U.S. at 177-78.

46. Se¢ Croson, 488 U.S. at 508 (discussing Fullilove. 448 U.S. at 488 (1980) (plurilily opinion)).

47. See, e.g., Paradise, 480 U.S. at 149.

48. See Bakke, 438 U.S. at 315 (Because “[t}he diversily that furthers a compelling statc intcrcst cncompasses a far
broader array of qualifications and characteristics of which racial or ethnic origin is but a single though importam
element,” a program “focuscd solely on ethnic divessity would hinder rather than further attainment of genvinc
diversiry.”) (Powell, J.) '

49. Bakke, 438 U.S. a1 275,

30, See Bukke, 438 U.S. at 315-17; see also Johnson, 480 U.S, ut 616 (upholding program that did not set aside
any positions for women).

31. See Crason, 488 U.S. at 507,
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52. See Fullilove, 448 U.S. at 513 (Powell, J., concurring).

53. See Puaradise, 480 U S. at 178 (plurality opinion), Sheet Metal Workers, 478 U.S. at 487 (Powell, I,
concurring), Fullilove, 448 U.S. at 513 (Powell, J., concurring).

34. See Johnson, 480 U.S. ul 638, Sheer Metal Workers, 478 U.S. at 488 (Towcll. J.. concurring).
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Introduction j )

Properly designed and conducted affirmative action programs that consider race or
national origin in postsecondary admissions and financial aid decisions are permissible under
federal law. This guide is designed to help postsecondary institutions that have, or are
considering establishing, affirmative action programs assess whether those programs are
consistent with Title VI of the Civil Rights Act and the Consititution. Institutions that operate
affirmative action programs should rigorously review those programs on a regular basis to ensure
that they continue to be necessary and that they are being conducted consistent with the
applicable legal standards.
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I. When is an Institution Covered by the Constitution or Title VI?

Both the Constitution and Title V1 of the Crvil Rights Act of 1964 may apply to an
institution’s affirmative action programs. The Fourteenth Amendment to the United States
Constitution prohibits states from denying any person equal prolection of the laws. Because they
are a part of state government, public colleges and universities are covered by the Fourteenth
Amendment. ?hc—F:fthv‘nnendmem toﬁeﬂmtcd-Statchvnﬂmmcrrpm’mbﬂﬁhrfcdmai

Title VT provides that no person in the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving federal financial assistance.” Any public or
private institution that receives financial assistance from the federal government is subject to the
requirements of Title VI. A public institution that receives federal financial assistance is therefore
covered by both the Constitution and Title VI. Title VI covers all of the operations of an
institution that receives federal financial assistance, including the institution’s
award of privately donated funds.* Title VI pg doesnotbar affirmative action measures that
would satisfy the requirements of the Fourteenth Amendment.*

The Office for Civil Rights at the Department of Education is responsible for enforcing the
requirements of Title VT at institutions receiving federal education funds. Instiutions subject to
Title VI must abide by the provisions of the statute and comply with regulations promulgated by
the Office for Civil Rights.”

0. When Does an Admissions or Financial Aid Program Use a Classification Based on
Racc or National Origin?

This guidance applics to admissions and financial aid programs that use criteria based on
race, color, or national origin as a factor in decisionmaking. Tt applies both to programs in which
race or national origin is the sole factor underlying the mqtmmon s decision and to those in which
race or national origin is one of many factors consi
admissions decisions or financial aid awards

1 for d1sadvantaued students thr ough
nation that a student is disadvantaged is not

admissions or financial aid, as long as the deter
based on race or national origin.
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11I. Compliance with the Constitution and Title VI: Strict Scrutiny

: it-is—a-rcqm'rcmmt-of t.he Constitution and-of

dccisionmaking must sat1sfy “strict scrutmy' § y
__________________ To satisfy strict scrutiny, the institutional
intcrest undcrlymg an affirmative action measure must be * ‘compelling” and the measure must be
“narrowly tailored™ to serve that interest.* The compclling interest inquiry centers on “ends” and
asks why an institution 1s classifying individuals on the basis of race or national origin. The
narrow tailoring inquiry focuses on “means” and asks how the government is seeking to meet the
objective of the race-based classification.

A. The Compelling Interest

® The inter e‘;ts
that may jUbllf‘{ the consideration of race ar r national origin in higher education can he divided into
two broad categories: remedial interests and non-remedial interests. The Supreme Court

repeatedly has held that remedying the effects of past discrimination may (,Onblll.u Les a compelling
mter esl.

G i R e
g ¢, a university may consider race in its admissions process in
order to belel dlvuSlt among its student body to further the university's educational ob'ect1vcs.“< A

b-y-a—majcrity of the Court, however. [

The Court’s decisions have not foreclosed the possibility that non-remedial interests other
than fostering diversity for educational purposes may also be compelling, but no such interest has
been recogpized as compelling hy the Supreme Court to date. Thus, there are substantial ‘
questions as to whether and in what settings such other non-remedial objectives can constitute a |
compelling interest. |

1. Remedving the Effects of Diseri

a. General Standards

Remcdying the identified effects of past discrimination may constitute§ a compelling
interest that can support 4n institution’s use of a classification based on racc or national origin.
Thie discrimination could fall into two categories. First, an institution can seek to remedy the
effects of its own discrimination. Second, the federal government or a state or local government
may seek Lo remedy the effects of discrimination committed within its jurisdiction, including

%)
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discrimination comumitted by private actors, where the government becomes a passive participant
in that conduct and thus helps to perpetuate a system of exclusion.'? Thus, 2 public institution
may, consistent with its authority, seek to remedy the effects of past discrimination in its
educational system, including discrimination by local school syslems or by private entities, that it
has helped to perpetuate. In either category, the remedy may be aimed at ongoing patterns and
practices of exclusion or at the lingering effects of prior discriminatory conduct.”

An institution should be able to identify with some precision the discrimination to be
remedied. The fact and legacy of general, historical societal discrimination is an insufficient basis
for affirmative action.'* Similarly, amorphous claims of discrimination in education that are not
related to an institution’s programs are inadequate.' In justifying remedial affirmative action
based on the current effects of past discnmination, an institution should be prepared to articulate
how any current conditions that limit educational opportunities by race or national origin are
related to past discrimination for which the institution shares responsibility.""

It is not necessary for a court to make a judicial finding of discrimination before an
institution may undertake remcdial measures. Rather, the institution must have a “strong basis in
evidence” for its conchision that remedial action is nccessary.'” * This evidence should approach
what the Supreme Court has called “a prima facie case of a constitutional or statutory violation”
of the rights of minorities.' For example, significant statistical disparities between the number of
minonties admitted to an institution and the percentage of minorities in the pool of qualified
applicants might permit an inference of discrimination that would support the use of racial or
ethnic criteria intended to correct those disparities.”” In making this comparison, a school may
consider the pool of qualified students who actually apply for admission, and the larger pool of
students in areas from which applications may be drawn who would meet the school’s admissions
standards. However, mere underrepresentation of minorities as-compared to the pcrcentage of
minorities in the general population is an insufficient predicate for affirmative action.*

The itle VI regulations require that;mmradmmrsterimgapro;
dtsertmimated; an insttution receiving federal financial assistance
take action to overcome the effects of that prior discrimination.* Thus if a court, a federal
agency, or a lcgislative or administrative body has found that a covered institution has engaged in
discrimination, that institution must take steps to remedy that discrimination. The same
obligation arises it the institution itself determines that remedial action is necessary to coirect the
effects of past discrimination. When a finding of prior discrimination, whether by a court, an
agency, a legislative body, or the institution itself, rests on a strong basis of evidence that the
institution discriminated rrtherelevantjurisdietton, the institution may use narrowly tailored
affirmative action measures Lo remedy the discrimination.

b. Fifth Circugt Standards: Remedial Objectives

In Hopwood v. Texas, the U.S. Court of Appeals for the Fifth Circuit held that the law
school at the University of Texas could not rely on past discrimination by other schools in the

: : et
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Texas state system, inclhuding other schools at the University of Texas, as a predicate for
considcring race in its admissions process.”> Rather, in the view of the court, the law school’s
constitutionally valid remedial interests cxtended no farther than redressing the cffects of any prior
racial discrimination by the law school itself.” “As a result, past discrimination in education,

other than at the law school, [could not] justity the present consideration of race in law school
admissions.”” This holding is binding precedent in the Fifth Circuit. Accordingly, postsecondary
jostitutions in Texas, Louisiana, and Mississippi cannot use discrimination by other actors in the
state’s educational systems as a predicate for considering race or national angin in admissions and
financial aid. In addition, ane “functionally separate unit” of an institution, such as a medical
school, cannot rely on past discrimination by other units in that institution.”” A particular school
in those states must have a strong basis in evidence for concluding that there exist present effects
from discrimination tor which that schoal itself is responsible, However, if a state or institution of
higher education has an obligation to remedy state or institution-wide discrimination, Hopwood
does not prohibit the appropnate lepislative or administrative body, or the governing body of the
institution, (rom using attfirmative action to remedy that discrimination in its component schools. >

2. Non-Remedial Interests
a. Diversit

In his landmark separate opinion in Bakke, Justice Powell stated that a umversity may have
a compelling interest in considering the race of applicants in its admissions process in order to
foster greater diversily among its student body. Such diversity brings a wider range of
pcrapcctives to camp‘us which in turn c,omribw es 10 a more robust exchange ol ideas. This
academic freedom. Moreover, in the view of Justice Powell_, the First Amendment pl’OtECtIOD of
academic freedom supports allowing a university to “make 1ts own judgments” regarding
education, including the selection of its student body.”® No majority opinion tor the Supreme
Court, however, has addressed when a non-remedial objective may constitute a compelling
interest that can justify the use of narrowly tailored racc-conscious measures.”

In order for diversity to qualify as a compelling interest, an institution must seek a turther
objective beyond the mere achievement of diversity itself. The Court has consistently rejected
“racial balancing” as a goal of affirmative action, because “[p]referring members of any one group
for no reason other than race or cthnic origin is discrimination for its own sake ™" For example,
in Bakke, Justice Powell stated that diversity in an institution’s student body can serve the further
goal of enriching the academic experience,” but found no compelling interest in assuring that the
student body had a specified percentage of particular minority groups or reducing the deficit of
minoritics in the medical profession.* Accosdingly, an institution that uses affirmative action to
achieve diversity must have a sound educational obj ' rogram. A schoal
must be able to support its claim that diversity-procides educartonalBenchits and
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b. Other Non-Remedial Interests

ferﬂefhel-ebjeemeeempe}lmm In his Pakke opnmon Justlce Powell assumed that a state could
have 4 compelling interest in “improving the delivery of health-care services to communities
currently underserved,” but concluded that the university had failed to prove that reserving sixteen
percent of the seats in its medical school class for minonty students was cither needed or geared
to promote that goal ™ 1t is not clear whether a racial classification that was narrowly tailored to
this interest could survive strict scrutiny.*® Whcther other non-remedial interests can be
sufficiently compelling Lo justify the use of classifications based on racc or national origin should
be considered on a case-by-case basis.

c. FBifth Circuit St.

on-Remedial Interests

The Department of Education and the Department of Tustice believe that, as Justice
Powell statcd in Bakke, diversity may constitute a compelling interest justitying the consideration
ofrace in higher education. However, in Hopwood, the U.S. Court of Appeals for the Fifth
Circuit held that an institution’s interest in diversity to enrich the academic experience cannot
satisfy strict scrutiny.*® That ruling is binding in the states of Texas, Louisiana and Mississippi.
Accordingly, institutions in those three states cannot use affirmative action 10 foster diversity
among their student body in order to enrich the acadermic experience.

Institutions in the Fifth Circuit should be aware that there is language in Hopwood that
suggests that remedying past wrongs is the only compclling state interest that can justify
classifications based on race.”” However, the only non-remedial interest at issuc in the case was
diversity, and it may be argued that the holding of Hopwaad does not extend to other non-
remedial interests that were not before the pancl. Hopwood itself noted that Justice Scalia has
suggested one possible non-remedial compelling interest -- “‘a social emergency rising to the level
of imminent danger to life and limb.””* Because the case before it did not present such an
interest, the panel did not take a position on Justice Scalia’s suggestion. Institutions in Texas,
Louisiana, and Mississippi should consult with their counsel before using classifications based on
race or on national origin to further any non-remedial interest i : and cannot use
affirmative action to foster diversity in order to enrich the academic experience.

B. Narrow Tailoring
In addition to advancing a compelling goal, any use of race must also be “narrowly

tailored.” This ensures that race-based affirmativc action is the product of careful deliberation,
not hasty decisionmaking, 1t also ensures that such action is truly necessary and that Jess
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intrusive, efficacious means to the end are unavailable.

The determination of whether a particular affirmative action program i1s narrowly tailored
is highly fact-specific. As applied by the courts, the factors that typically determine whether a
measure 18 narrowly tailored are the following: (i) whether the institutio idered race-ncutral
alternatives before resorting 10 race-conscinus action; (ii) the scope an :
affirmative action program,

(i) the manner in which race 1s used, that is, whether race determines ellglblhTy for a program or
whether race is just one factor in the decisionmaking process; (iv) the comparison of any
numerical targets to the percentage of qualified minarities in the applicant pool; (v) the duration
of the program and whether it is subject to periodic review; and (vi) the degree and type of burden
imposed on non-minorities by the program.

Before describing each of the componcnts two three general points about the narrow
tailoring test deserve mention. First, it is unlikely that an affirmative action program must satisfy
every factor. A strong showing with respect to most of the factors may compensate for a weaker
showing with respect to others,

Second, all of the factors will not be relevant in every casc. The objective of the program
may determine the applicability or weight to be given a factor, and factors may play oul
differently in remedial programs than they will in non-remedial programs.

1. Race-Neutral Alternatives

Before resorting to race-conscious action, an institution should give serious consideration
to race-ncutral alternatives, that is, measures-that do not rely on race or national origin as a factor
in decisionmaking. For examplc, the Court found that a prefercnce for minority-owned businesses
was not narrowly tailored in part because the local government did not consider other, race-
neulral means to increase minority participation in contracting before adopting race-conscious
measures, such as tarueted financial assistance for small or new busincsses.* In the context of
higher education, an institution might consider the use of sacineconomic criteria that do not
include race or national origin, or increasing efforts to solicit applications from students who have
not traditionally applied for admission, including minority studeunts.
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December 19, 1997

MEMORANDUM FOR SYLVIA MATHEWS AND ELENA KAGAN

FROM: DAWN CHIRWA AND BILL KINCAID
RE: Rollout of Self-assessment Guidance on Aflirmative Action for Institutions of
Higher Education.

we met with ED and DOJ to review the status of the self-assessment guidance on
affirmative actjon for institutions of higher education. We reached rough agreement on most
substantive issues and ED and DOJ are making additions/modifications to make the document
more user-friendly and to better convey Administration support for properly conducted
affirmative action programs. We expect to have a document ready to go into final b{the second-
“weeRin January. At this point we are workin%io develop an appropriate roll-out strategy and
would appreciate your input. We bats de ghare S e pur plv B o

1

We believe that the goals of the roll-out strategy should be: 1) make sure that appropriate
postsecondary institutions get this information quickly and are able to put it to work, thus
speeding and strengthening campus efforts to ensure that affirmative action programs comply
with the law; 2) ensure that the civil rights community is aware of the Administration’s
continued support for properly conducted affirmative action programs in education; 3)
demonstrate a substantive step forward that supports the President’s Race Initiative; 4) time the
release in relation to announcement of the new mentoring initiative and other action steps so it is
perceived as part of broader administration efforts to ensure diversity in higher education, and 5)
avoid unnecessarily fanning dispute over affirmative action.

We think the following approach should meet these goals. [Bracketed elements could be added in
depending on how aggressive we want to be in promoting the guidance and building these
actions up for the press as a part of the race initiative, although none of the steps outlined are
especially high proﬁlaf-‘rom the perspective of getting the document into the hands of higher
education institutions and assisting them to proceed with needed internal reviews quickly and
with the least possible controversy, the low-key course is probably best; we know that ACE, the é_.‘:,
umbrella group for higher ed insttutions which is very supportive of this effort, would prefer
such a strategy.ll—lowever, demonstrating action with respect to the Race Initiative might dictate
a more visible approach:j wo — TViomtd
B — i &L W
. Week of Jan. 12 -- hold briefing at@o walk through document with small number of
key leaders in the civil rights and education community (such as Wade Henderson with
the Leadership Conference on Civil Rights, Tom Henderson with the Lawyers’
Committee on Civil Rights, and Stan Ikenberry with ACE).(['_ShaIe document with leaders
who are asked to close hold and provide comments within a weekn 2 7 o7,

. @cck of Jan. 19 -- hold briefing at ED to walk through document with larger number of
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dors in civil ciot _ _ /gm'/ma.«yu.ucfﬁ.,
lreyahe)rs in civil rights and edueation commumt)]?:o be 47‘1 Lur Teue s Log / ol 4)

. @ate]]a.n. -- appropriately address comments from civil rights and education community.

[Late Jan. -- Department of Education is working on reports on the value of diversity in

higher education and successful approaches to fostering diversity. These reports, if well-

done, could be released in build-up to announcement of mentoring initiative and to lay hs/p bedd &
the groundwork for release of self-assessment guidance)]. Lewd

Jan. 27 1o Feb. 3 -- President announces new mentoring initiative in or around the time of
the State of the Union Address, and proposed funding for the program will be included in
the FY 99 budget submission. In rolling out the mentoring initiative, officials should
stress that one important benefit is that it would help open up the pipeline to higher
education for more disadvantaged minority students and help foster campus diversity.

@cb. 7 -- Provide self-assessment guidance to friendly paper emphasizing how it is part
of broader Administration efforts to foster diversity in higher cducation]j RaTlas 7.
reneis glpwn -relon-t i SF
Feb. 8 -- ED shares guidance pwblicly at already-scheduled ACE Conferenci.f oy
Lob £y b Wa:‘)*leN 1w
. [Feb. 9 -- Secretary mlcy se;ds guidance to higher education institutions and announces
the Department will be holding a series of regional forums to assist institutions to review
their affirmative action programs. Cover letter could alse discuss importance of diversity
in higher education and encourage institutions to get involved in mentoring initiative.]

. Easly March - ED holds first regional meetjng on affirmative action self-assessment at
Penn (already scheduled).
Please let us know what you think of this approath. We yould be happy to meet with you to
discuss.
fover. eflnr e &<
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. William R. Kincaid
7 01/05/98 04:56:04 PM

Record Type: Record

To: Elena Kagan/OFD/EOP

cc: Michael Cohen/OPD/EOP, Dawn M. Chirwa/WHO/EOP, Laura Emmett/WHO/EOP
Subject: Rollout memo/conference in CA

Elena--

As you look over these materials, one additional pisce of information to factor in: it turns out that
the ACE conference scheduled for February 8 will be held in_San Fransisco. If the document is
first released publicly there, some in CA might interpret that as some kind of challenge to prop 20
If th& goal 15 1o keep this low-key, or at least relatively non-political, then it might be better to go
public with it prior to the conference; however, | would imagine any discussion of the guidance is
going to get atfention in California, even It the document isn't completely "new.”

Thanks. /

Forwarded by William R, Kincaid/OPD/EQP on 01/05/98 04:46 PM -----——---==rsgmrTlaooeu

William R. Kincaid
T 12/19/87 07:03:37 PM

Record Type: Record /

To: Elena Kagan/OPD/EQOP

cc: Dawn M. Chirwa/WHO/EOQP, Laura Emmett/WHO/EQOP
Subject: Draft memo on rollout of guidance

ASSESRL3.M

Elena--

Attached is a draft memo to you and Sylvia from Dawn and me on a possible rollout strategy for
the self-assessment guidance on affirmative action for colleges and universities. Mike and Julie F.
have reviewed/commented and are fine with this, Before weg sent this forward we wanted to make
sure you were comfortable with it. Also, | wanted to get your take on whether we should run this
by Judy Winston/others in the race initiative or Bob Shireman/NEC (because of the link with the
mentoring initiative).

| am leaving tomorrow afternoon on vacation, and will be out until a week from Tuesday, but | can
come in tomorfrow morning if necessary to make changes to this. Otherwise, please follow up with



John Fry @ ed.gov

8 f-_.‘ 12/22/97 02:33:00 PM

Record Type: Record

To: Julie A. Fernandez, scott r. palmer, William R. Kincaid

cc:
Subject: Vet List

Friends

At our meeting on 12/15, OCR agreed to circulate a list of people and
organizations from whom we could seek feedback in January on our package of
affirmative action legal resource materials. Art and | have prepared a

list of organizations and institutions.

We would appreciate your input on the following vet list. It may be longer
than we need so suggestions on shortening the list would be appreciated.

Organizations:

Deborah Carter/Hector Garza
American Council on Education

Wade Henderson
eadership Conference on Civil Rights
ol
@@reenberger
e National Women's Law Center
Nancy Zirkin
merican Association of University Women

Jon Alger
The American Association of University Professors

Sheila Trice Bell
The National Association of College and University Attorneys

Carol Schneider
American Assn of Colleges and Universities

American Assn of Universities

Katherine Hanson
Consortium on Financing Higher Education

Lawyers Committee on Civil Rights

HACU



NAACP/LDF

NAFEO

Selected schools:

Florida Regents Diversity Task Force
University of Wisconsin-Madison
University of North Carolina System

University of lowa School of Medicine
Salisbury State University

Please address comments to me at 312 886 8360, fax 312 353 2479, email
John_Fry@ed.gov.

While Art Coleman and | are on leave, through 1/2, please contact Susan
Bowers, Senior Enforcement Director about the self assessment guide, etc.

Thanks. | hope your holidays are wonderful.

John

Juliette: Please give a copy to Richard Jerome.

Karen Stevens: Would you give a copy to Randy and Marty?



DRAFT

MEMORANDUM FOR SYLVIA MATHEWS AND ELENA KAGAN

FROM: DAWN CHIRWA AND BILL KINCAID
RE: Rollout of Self-assessment Guidance on Affirmative Action for Institutions of
Higher Education.

This week we met with ED and DOJ to review the status of the self-assessment guidance on
affirmative action for institutions of higher education. We reached rough agreement on most
substantive issues and ED and DOJ are making additions/modifications to make the document
more user-friendly and to better convey Administration support for properly conducted
affirmative action programs. We expect to have a completed document by the second week in
January. At this point we are working to develop an appropriate roll-out strategy and would
appreciate your input.

It seems to us that the goals of the roll-out strategy are: 1) make sure that appropriate
postsecondary institutions get this information quickly and put it to work, thus speeding and
strengthening campus efforts to ensure that affirmative action programs comply with the law; 2)
ensure that the civil rights community is aware of the Administration’s continued support for
properly conducted affirmative action programs and involvement with this guidance; 3)
demonstrate a substantive step forward that supports the President’s Race Initiative; 4) time the
release in relation to announcement of the new mentoring initiative and other action steps so it is
perceived as part of broader administration efforts to ensure diversity in higher education, and 5)
avoid unnecessarily fanning controversy over affirmative action.

We think the following approach should meet these goals. Bracketed elements could be added in
depending on how aggressive we want to be in promoting the guidance and building these actions
up for the press as a part of the race initiative:

. Week of Jan. 12 -- hold briefing at WH to walk through document with small number of
key leaders in the civil rights and education community. [Give leaders drafts and ask
them to provide comments within a week].

. Week of Jan. 19 -- hold briefing at ED to walk through document with larger number of
leaders in civil rights and education community.

. Mid - to - Late Jan. -- incorporate comments from civil rights and education community.

. [Late Jan. -- Department of Education is working on reports on the value of diversity in
higher education and and successful approaches to fostering diversity. These reports, if
well-done, could be released in conjunction with announcement of mentoring initiative and
to lay the groundwork for release of self-assessment guidance].



J Jan. 27 to Feb. 3 -- President announces new mentoring initiative in or around the time of
the State of the Union Address, and proposed funding for the program will be included in
the FY 99 budget submission. In rolling out the mentoring initiative, officials should stress
that one important benefit is that it would help open up the pipeline to higher education
for more disadvantaged minority students and help foster campus diversity.

. [Feb. 7 -- Leak self-assessment guidance to friendly paper emphasizing how it is part of
broader Administration efforts to foster diversity in higher education].

J Feb. 8 -- ED shares guidance publicly at already-scheduled ACE Conference.

. [Feb. 9 -- Secretary Riley sends guidance to higher ed institutions and announces the
Department will be holding a series of regional forums to assist institutions to review their
affirmative action programs. Cover letter could also discuss importance of diversity in
higher ed and encourage institutions to get involved in mentoring initiative.]

. Early March -- ED uses guide at holds first regional meeting on affirmative action self-
assessment at Penn (already scheduled).

Please let us know what you think of this approach. We would be happy to meet with you to
discuss.
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@ Allison Balderston 12/11/97 11:14:27 AM

Record Type: Record

To: William R. Kincaid/OPD/EOP

cc:
Subject: FYI phone numbers

| thought you may want the phone numbers for the people at Justice that are being invited to this
meeting.

Veronica Washington 514-4127
Randy Moss 514-3745

Juliette Kayyem 305-7833
Karen Stevenes 514-2051

John Fry 312-886-8360



RICHARD B. JEROME
. DEPUTY ASSOCIATE ATTORNEY
GENERAL
OFFICE OF THE ASSOCIATE
ATTORNEY GENERAL
(202) 514-8696 (OFFICE)
(202) 307-3904 (FAX)

DATE: }Ql;(?ﬂ:
o BTk

e -55%) . 456 —65H&
FAX #: _“156-l4F PHONE #: _ 956 1963
# OF PAGES: (INCLUDING COVER)
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Introduction

Thls Self-Assessment (e is designed to help postsecondary institutions that have
affirmative action programs that consider race or national origin in admissions and financial aid
decisions assess whether their programs are consistent with Title VI of the Civil Rights Act of
1964 and the U.S. Constitution. Institutions considering establishing affirmative action programs
are also encouraged to refer to this guidance.

As used in this guidance, the term "affirmative action" means the use or consideration of
race or national origin as a factor in admissions or in the award of financial aid. Because mere
-recruitment and outreach programs designed to increase the number of minorities in an
“institution’s applicant pool raise distinct questions and typically should not be subject to
heightened constitutional scrutiny, this guidance should not be used to assess those types of
programs. This guidance also does not address programs undertaken pursuant to a court order.'

In 1994, the Department of Education published guidance regarding its evaluation
under Title VI of an institution’s consideration of race or national origin in the award of financial
aid. Nondiscrimination in Federally Assisted Programs; Title VI of the Civil Rights Act of 1964,
59 Fed. Reg. 8756 (1994) [hereinafter Financial Aid Guidance]. Institutions should consult that
guidance for a more specific dxscussmn of affirmative action in financial aid decisions, including an

There is much uncertainty with respect to the law on affirmative action at this time. New
decisions, by the Supreme Court or lower courts, may significantly affect the standards governing
the use of affirmative action in educational institution

; We encourage
_ mstltutxons to consult with their counsel, and to contact the Office for Civil Rights ("OCR") at the
Department of Education, for assistance. A list of OCR offices and staff avaxlable to assist you is
included in this gmdanee)’

December 23, 1997 Draft IV
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L When is an Institution Covered by the Constitution or Title VI?

Both the Constitution and Title VI of the Civil Rights Act of 1964 may apply to an
institution’s affirmative action programs. The Fourteenth Amendment to the United States
Constitution prohibits states from denying any person equal protection of the laws. Because they
are a part of state government, public colleges and universities are covered by the Fourteenth
Amendment. TheFifth-Amendment-to-the-United-States-Constitutionprohibits-the-federat
EC mentiromoenymng any | iberty;-orproperty without due process C.“"

: l .jﬂ i s :IS: “l tjl l:lhi:“m g:l errmen e lj he-Fifi
Amendment*s-Bue-Process-Clausearegoverned by the-same-standards-that-apply-toequat

Title VI provides that no person in the United States shall, on the ground of race, color, or
national origin, be excluded from participation in, be denied the benefits of, or be subjected to
discrimination under any program or activity receiving federal financial assistance.®> Any public or
private institution that receives financial assistance from the federal government is subject to the
requirements of Title VI. A public institution that receives federal financial assistance is therefore
covered by both the Constitution and Title VI. Title VI covers all of the operations of an
institution that receives federal financial a551st including the institution’s i
award of privately donated funds.* Title VIj y:doesmot-bar affirmative action measures that
would satisfy the requirements of the Fourteent Amendment.*

The Office for Civil Rights at the Department of Education is responsible for enforcing the
requirements of Title VI at institutions receiving federal education funds. Institutions subject to
Title VI must abide by the provisions of the statute and comply with regulations promulgated by
the Office for Civil Rights.®

IL When does an admissions or financial aid program use a classification based on race
or national origin?

This guidance applies to admissions and financial aid programs that use criteria based on
race, color, or national origin as a factor in decisionmaking. It applies both to programs in which
race or national ongm is the sole factor underlymg the mstltutlon s decision and to those in which
race or national origin is one of many factors
admlssmns decisions or financial aid awards §

admissions or financial aid, as long as the determination that a student is disadvantaged is not
based on race or national origin.

HI. Compliance with the Constitution and Title VI: Strict Scrutiny

December 23, 1997 Draft IV 2
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A {hraTeqtnrcmcntOf the Constltutlon zmd-of
decrslonmakmg must satlsfy “stnct scrutmy” 7 As explained above, thls same standard applies
under Title VI to all schools recieving federal funds. To satisfy strict scrutiny, the institutional
interest underlying an affirmative action measure must be “compelling” and the measure must be
“narrowly tailored” to serve that interest.® The compelling interest inquiry centers on “ends” and
asks why an institution is classifying individuals on the basis of race or national origin. The
arrow tailoring inquiry focuses on “means” and asks how the government is seeking to meet the

objective of the race-based classification.

A. The Compelling Interest

that may justify the consnderatlon of race or national origin in higher education can be divided into
two broad categories: remedial interests and non-remedial interests. The Supreme Court
as held that remedymg the effects of past discrimination may constltutes a compelling

Wﬁmﬁﬁnﬁu%ﬁm&cﬁcdmh&hnmmmﬂegmﬁofﬁe
X University-of Californiav—Buakke, a university may consider race in its admissions process in } N

7 order to foster diversity among its student body to further the umversﬂy s educational oblectlv u

ARl Shin T,

Zanaitaton an ¢1¢ The question of whether any non-remedial interest is sufficientl " %
compelling t st'fy the consideration of race or national origin has never been squarely e

estifel Pt ﬁii by-a-mmajority of the Court, however. \a/*”
“Thewdrtha— L

Py :
0
\(\’%q/ X —'Fhe éourt s decisions have not foreclosed the possibility that non-remedial interests othe \0'\/ \(ﬁ”
(\\&d]an fostering diversity for educational purposes may also be compellmg,‘bu@g_?ch interest Has C&
been recognized as compelling by the Supreme Court to date. Thus, there ar€ substantial Q

\9‘& questlons as to whether and in what settings such other non-remedial objectives can constitute

AN e

compellmg interest.
*1)

 emedying the Effects of Discrimination

a. General S_tandards

\(\ﬁ’- Remedying the identified effects of past discrimination may constitute§ a compelling
()‘ o nterest that can support an institution’s use of a classification based on race or national origin.
[ This discrimination could fall into two categories. First, an institution can seek to remedy the
NS P effects of its own discrimination. Second, the federal government or a state or local government
\ (\‘(é( k Mnay,seek to remedy the effects of discrimination committed within its jurisdiction, including
b- discrimination committed by private actors, where the government bécomes a passive participant

in that conduct and thus helps to perpetuate a s stem of exclusron Thus, a public institytion
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may, consistent with its authority, seek to remedy the effects of past discrimination in its
educational system, including discrimination by local school systems or by private entities, that it
has helped to perpetuate. In either category, the rem‘edy may be aimed at ongoing patterns and
o pra es of exclusion or at the lingering effects of pnor discriminatory conduct.?
A UK
D ,
"““;“\--— itution-should-be-able-to-ide OIS Precisio ats mation-te-be
| temedied) The fact and legacy of general, historical societal discrimination is an insufficient basis
for affirmgtive action.'* Similarly, amorphous clai discrimination in education that are not
-, related to jn institution’s programs are inadequate.'’ justlfymg remedial affirmative actlon
4 based on the current effects of past discrimination, arn-i
how any current_conditions that limit educational opportunities
related to past discrimination for which-the-+ itution shares respons i

m ;ecessary for a court to mak $ 2 judicial finding of discrimination
institution may undertake remedial measures, m institution must have a “st
evidence” for its conclusion that remedial action is necessary.!” . This evidence should apPsgach
what the Supreme Court has called “a prima facie case of a constitutional or statutory violati
of the rights of minorities.'®. For example, significant statistical disparities between the number
minorities admitted to an institution and the percentage of minorities in the pool of qualified
applicants might permit an inference of discrimination that would support the use of racial or
ethnic criteria intended to correct those disparities.”” In making this comparison, a school may
consider the pool of qualified students who actually-apply for admission, and the larger pool of
students in areas from which applications may be drawn who would meet the school’s admissions
standards. However, mere underrepresentation of minorities as-compared to the percentage o
jnorities in the general population is an insufficient predicate for affirmative action.? ¢

e Title VI regulations require that;inadministeri
; an institution receiving federal financial assistance
take action to overcome the effects of that prior discrimination.® Thus if a court, a federal
agency, or a legislative or administrative body has found that a covered institution has engaged in
discrimination, that institution must take steps to remedy that discrimination. The same
obligation arises if the institution itself determines that remedial action is necessary to correct the
effects of past discrimination. When a finding of prior discrimination, whether by a court, an
agency, a legislative body, or the institution itself, rests on a strong basis of evidence that the

institution discriminated irthe-relevantjurisdiction, the institution may use narrowly tailored
affirmative action measures to remedy the discrimination.

b. Fifth Circuit Standards: Remedial Objectives

In Hopwood v. Texas, the U.S. Court of Appeals for the Fifth Circuit held that the law
school at the University of Texas could not rely on past discrimination by other schools in the
Texas state system, including other schools at the University of Texas, as a predicate for
considering race in its admissions process. Rather, in the view of the court, the law school’s
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constitutionally valid remedial interests extended no farther than redressing the effects of any prior
racial discrimination by the law school itself® “As a result, past discrimination in education,
other than at the law school, [could not] justify the present consideration of race in law school
admissions.”** - This holding is binding precedent in the Fifth Circuit. Accordingly, postsecondary
institutions in Texas, Louisiana, and Mississippi cannot use discrimination by other actors in the
state’s educational systems as a predicate for considering race or national origin in admissions and
financial aid. In addition, one “functionally separate unit” of an institution, such as a medical
school, cannot rely on past discrimination by other units in that institution.® A particular school
in those states must have a strong basis in evidence for concluding that there exist present effects
from discrimination for which that school itself is responsible. However, if a state or institution of
higher education has an obligation to remedy state or institution-wide discrimination, Hopwood
does not prohibit the appropriate legislative or administrative body, or the governing body of the
institution, from using affirmative action to remedy that discrimination in its component schools.*

2. Non-Remedial Interests

a. Diversity

In his landmark separate opinion in Bakke, Justice Powell stated that a university may have'

a compelling interest in considering the race of applicants in its admissions process in order to s
foster greater diversity among its student body{ Such diversity brings a wider range of —p\s W‘k ﬂ
perspectives to campus, which in turn contributes to a more robust exchange of 1deas§l‘hls

xchange is a centra] mission of higher education and in keeping with the time-honored value §f in
academic freedom.? )Moreover, in the view of Justice Powell, the First Amendment protection of

cademic freedom supports allowing a university to “make its own judgments” regarding

ducation, including the selection of its student body.?® No majority opinion for the Supreme
Court, however, has addressed when a non-remedial objective may constitute a compelling |
interest that can justify the use of narrowly tailored race-conscious measures.

In order for diversity to qualify as a compelling interest, an institution must seek a further ‘
objective beyond the mere achievement of diversity itself. The Court has consistently rejected |
“racial balancing” as a goal of affirmative action, because “(p]referring members of any one group
for no reason other than race or ethnic origin is discrimination for its own sake.”® For example,
in Bakke, Justice Powell stated that diversity in an institution’s student body can serve the further
goal of enriching the academic experience;* but found no compelling interest in assuring that the
student body had a specified percentage of particular minority groups or reducing the deficit of
minorities in the medical profession.*> Accordingly, an institution that uses affirmative action to
achieve diversity must have a sound educational objective for its diversity program. A school
must be able to support its claim that diversity:

b. Other Non-Remedial Interests
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fo:md—a—non-remed:akebjeetw&eempeﬂmg- In his Bakke opinion, Justice Powell assumed that a

state could have a compelling interest in “improving the delivéry of health-care services to
communities currently underserved,” but concluded that the uhiversity had failed to prove that
reserving sixteen percent of the seats in its medical school clas} for minority students was either
needed or geared to promote that goal* It is not clear whethdr a racial classification that was
narrowly tailored to this interest could survive strict scrutiny.*}’' Whether other non-remedial
interests can be sufficiently compelling to justify the use of classifications based on race or
national origin should be considered on a case-by-case bas@

c. Fifth Circuit Standards: Non-Remedial Interests

The Department of Education and the Department of Justice believe that, as Justice
Powell stated in Bakke, diversity may constitute a compelling interest justifying the consideration
of race in higher education. However, in Hopwood, the U.S. Court of Appeals for the Fifth
Circuit held that an institution’s interest in diversity to enrich the academic experience cannot
satisfy strict scrutiny.* That ruling is binding in the states of Texas, Louisiana and Mississippi.
Accordingly, institutions in those three states cannot use affirmative action to foster diversity
among their student body in order to enrich the academic experience.

Institutions in the Fifth Circuit should be aware that there is language in Hopwood that
suggests that remedying past wrongs is the only compelling state interest that can justify
classifications based on race.’” However, the only non-remedial interest at issue in the case was
diversity, and it may be argued that the holding of Hopwood does not extend to other non-
remedial interests that were not before the panel. Hopwood itself noted that Justice Scalia has
suggested one possible non.remedial compelling interest -- “‘a social emergency rising to the level
of imminent danger to life and limb.””** Because the case before it did not present such an
interest, the panel did not take a position on Justice Scalia’s suggestion. Institutions in Texas,
Louisiana, and Mississippi should consult with their counsel before using classifications based on
race or on national origin to further any non-remedial interest bﬁh ; and cannot use
aﬂirmatlve action to foster diversity in order to enrich the academic expenence

B. Narrow Tailoring

In addition to advancing a compelling goal, any use of race must also be “narrowly
tailored.” This ensures that race-based affirmative action is the product of careful deliberation,

o3 hasty decisionmaking. It also ensures that such action is truly necessary and that less
w efficacious means to the end are unavailable.
17

oD The determination of whether a particular affirmative action program is narrowly tailored

is highly fact-specific. As applied by the courts, the factors that typically determine whether a
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measure is narrowly tailored are the following: (i) whether the institution considered race-neutral
alternatives before resorting to race-conscious action; (ii scope and;. th
\mative awionprogram, S SHETURHEREA e BRI oG N

hether] S 1 P l St : :
(iii) the manner in which race is used: that is, whether race determines eligibility for a program or
whether race is just one factor in the decisionmaking process; (iv) the comparison of any
numerical targets to the percentage of qualified minorities in the applicant pool; (v) the duration
of the program and whether it is subject to periodic review; and (vi) the degree and type of burden
imposed on non-minorities by the program.

Before describing each of the components, %3 three general points about the narrow
tailoring test deserve mention. First, it is unlikely that an affirmative action program must satisfy
every factor. A strong showing with respect to most of the factors may compensate for a weaker
showing with respect to others.

Second, all of the factors will not be relevant in every case. The objective of the program
may determine the applicability or weight to be given a factor, and factors may play out
differently in remedial programs than they will in non-remedial programs.

1. Race-Neutral Alternatives

Before resorting to race-conscious action, an institution should give serious consideration
to race-neutral alternativesy that is, measures that do not rely on race or national origin as a factor

was not narrowly tailored in part because the local government did not consider other, race-
neutral means to increase minority participation in contracting before adopting race-conscious
measures, such as targeted financial assistance for small or new businesses.*® In the context of
higher education, an institution might consider the use of socioeconomic criteria that do not
include race or national origin, or increasing efforts to solicit applications from students who have
not traditionally applied for admission, including minority students.

The Court has not specified the extent to which an institution must consider race-neutral

measures before resorting to race-conscious action. Justice Powell has suggested that in a
remedial setting, it is not necessary to use the “least restrictive means” where they would not
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accomplish the desired ends as well,* and has described the narrow tailoring requirement as
ensuring that “[less) restrictive means” are used when they would promote the objectives of a
racial classification “about as well.”* Accordingly, an institution probably need not exhaust race-

neutral alternatives, but it must give them serious attentlw use them where aﬁm \

Oow\-c
2. Scope of Program, Flexibility and Waivers oLt/ éfwmy

If an affirmative action program’s scope exceeds that necessary to achieve the compelling
interest underlying the program, the program is not narrowly tailored. A program need not be
limited to the specific individuals who suffered the past discrimination.®® But a program
undertaken to remedy past discrimination against certain races should not include preferences for
other racial groups who did not experience that discrimination. For example, the Supreme Court
found that a set-aside program for minority contractors was not narrowly tailored in part because
the city’s evidence of discrimination, all of which pertained to the treatment of African Americans,
did not provide a predicate for the program’s preferences for Aleuts, Asian Americans, and
Hispanics.

Courts have looked favorably upon plans in which numerical targets are waived if there
are not enough qualified minority applicants.** In the context of government contracting, for
example Congress permitted officials to waivc a national goal of ten percent participation by

a particular area, or if a grantee demonstrated that hxs or her best efforts would not succeed in
achieving the target.*® Waivers such as these ensure that a program is flexible, and are especially
important if the program uses a relatively rigid measure such as a quota or set-aside.

3. Manner in Which Race is Used

An integral part of the narrow tailoring requirement is the manner in which race is used.
Flexible programs are more llkely to 22; glggowly tall_ored than programs with rigid requirements.
programs in which certain gdsmishons: 3§ spots or financial aid awards are open onl
to members of designated racial or ethnic groups are significantly less hkely to satisfy larrow
tailoring requiremgent than programs that merely c%r race or national origifi as one of many

factors and are opertq_all races and ethnic group§;

In this regard, two general principles arg-apparent with respect to admissions. First, set-
asides or quotas should not be used ifrag adfissions program unless such measures are absolutely
essential to remedying discrimina

Second, where4dn institution considers race or national origin tofgster diversity for educattonal
| objectives;Tustice Powell’s opinion in Bakke indicates that the program should give consideratio
‘ l difersity characteristics in addition to race or national origin, such as otherljfe experiences,
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achievements, talents, interests, extracurricular activities, economiv\disadvantages, and
geographic background.*
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The second type of classification vulnerable to attack on flexibility grounds is a program in
hich race or national origin is the sole or primary factor in determining eligibility -- for example,
a scholarship program reserved for minorities. A scholarship program reserved for minorities may
be distinguished from an admissions quota reserving a portion of seats in a class for minorities, in
that the burden imposed on non-minority students in the financial aid context -- possibly receiving
less aid -- is less severe than the burden imposed by an admissions program -- not being admitted
to the institution at all. But a scholarship program open only to minorities is less flexible than a
scholarship program in which race is one of many factors that determine eligibility for the awa
nder both the admissions set-aside and the minority scholarship program, persons not within the
designated categories are ineligible for certain benefits or positions. This is not the case in
programs where race or national origin is deemed a plus in evaluating an applicant’s file but does
not insulate the applicant from comparison with all other candidates for the available benefit.*

miri
&

'P"Ué/m

_ _
For a detailed discussion of the standards that should be applied to minority scholarship y—e.Qa]... -
programs, institutions and their counsel should consult the Financial Aid Guidance, 59 Fed. Reg.

8756 (1994).

e
o oomdﬁmwkﬁmhe percentage of minorities in the relevant labor market or
qfoﬁ-\“r industry. sEhe CouTFejécted a city’s target of providing thirty percent of its contracts to minority
(‘\M businesses where the target had been selected as roughly halfway between one percent, the

o ve percentage of contracts previously awarded to African American businesses, and fifty percent,
gﬁ%‘m \@*) the percentage of African Americans in Richmond’s population. What was required, the Court
)‘(’}(\Y(‘ . stated, was a target that was related to the percentage of African Americans in the pool of

réjahﬁed contractors, not the percentage in the general population.®

\(\O—C‘ C - SU Insiltutlons that use numerical goals and targets thereforeahould select a goal that is
v related to the percentage of minorities in the pool of qualified applicant_sj A school may consider

o the pool of qualified students who actually apply for admission, and the larger pool of students in
)@M areas from which applications are drawn who would meet the school’s admissions standards.
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5. Duration and Periodic Review

A particular affirmative action measure should remain in place only as long as it is needed
to achieve the compelling interest that it serves.” A race-based classification is therefore more
likely to satisfy the narrow tailoring test if it has a definite end date or is subject to meaningful
periodic review in order to ascertain the continued need for the measure.” Reexamination of
affirmative action programs also allows an institution to fine tune its classification or discontinue
it if warranted, which may allow the program to satisfy other factors in the narrow tailoring test.
The Office for Civil Rights recommends annual reviews to ensure compliance with this aspect of
the narrow tailoring requirements of Title VI.

6. Burden on Non-Beneficiaries

Affirmative action necessarily imposes some burden or disadvantage on persons who do
not belong to the racial or ethnic groups favored by the program’s classifications. While some
burdens are acceptable, others may be too high. In general, a race-based classification that
“unsettle[s] . . rmly rooted expectation{s]” or imposes the “entire burden . . . on
particular individuals™¢rosses that line.** For example, if an institution terminated scholarships
that had been awarded to particular non-minority students in order to fund a scholarship program
for minority students, that might place too much of a burden on the affected non-minority
students to be considered narrowly tailored. Generally, the less severe and more diffuse the
impact on non-minority students, the more likely that a racxal or ethnic classification will address
this factor satisfactorily.

For a more detailed discussion of narrow tailoring in the context of race-targeted financial
aid, see the Financial Aid Guidance, 59 Fed. Reg. 8756 (1994).

IV. Conclusion

Any covered institution that uses race or national origin as a basis for decisionmaking
should review its program to determine if it comports with the strict scrutiny standard. Appended
to this guidance is a nonexhaustive checklist of questions that will aid institutions in collecting the
information necessary to conduct a thorough review. Because the questions are just a guide, no
single answer or combination of answers is necessarily dispositive as to the validity of any
particular program.
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1. The U.S. Court of Appeals for the Fifth Circuit’s decision in Hopwood v. Texas governs the
application of federal law to affirmative action programs in postsecondary institutions in Texas,
Mississippi and Louisiana. Institutions in those three states are subject to more severe
restrictions than institutions in other parts of the country in their use of affirmative action.
Accordmgly, institutions located in Texas, Louisiana, and Mississippi should consult the Hopwood
opinion and the “Fifth Circuit Standards” sections of this guidance to determine the appropriate
standards for their programs.

2. Several months after the publication of the Financial Aid Guidance, the U.S. Court of Appeals for the Fourth Circuit
sustained a constitutional challenge to a state university scholarslup p ]
Podberesky v. Kirwan. Podberesky held that the FiiSictany faneas H]
scholarship program was narrowly tailored to the esserted interest in medymg the prescnt effects of P st
discrimination. Institutions located in the Fourth Circuit, which includes the states of Virginia, Maryland, N nh _
Carolina, and South Carolina, should review Podberesky, as that decision will guide the evaluation of the §ftigdial
of racial classifications in higher education in that circuit.

3.42U.S.C. 2000d (1994). Frtie-¥idocsnotepply-toprograms-directy-admimstered-by the United-States-orits

4. See 42 U.S.C. 2000d-4a(2)(A) (1994).

6. Those reguiations are located in 34 CF.R. Pt. 100 (1997).

7. Adarand, 515U.S. at 235. (€onstitution); see-Bakke432-U-5-8t 284287 (PowelhF3-325:328(Fitle-Vi-doesnot
hibit-af . . l e bl jer-the-Constitation).

8. Adarand, 515 U.S. at 200.
9. 438 U.S. 265 (1978).

10. See, e.g., City of Richmond v. J.A. Croson Co., 488 U.S. 469, 498-506 (1989), Shaw v. Hunt, 116 S. Ct. 1894,
1902-03 (1996).

11. 438 U.S. 265, 311-15 (1978) (opinion of Powell, 1.).

12. See Croson, 488 U.S. at 491-93 (plurality opinion); id. at 518-19 (Kennedy, J. concurring in part and concurring in
the judgment).
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13. See Adarand, 515 U.S. at 269-70 (Souter, J. dissenting), Cf. Fordice, 505 U.S. at 727-29 (state must eradicate
policies and practices traceable to prior de jure system that continue to foster segregation).

14. See Croson; 488 U.S. at 499, 505.

15. Id. at 499 (“amorphous” claim of past discrimination in an industry can not justify the use of an unyielding quota).
16. See, e.g., Fordice, 505U.S. at 730 n 4.

17. See Wygant v. Jackson Board of Educ., 476 U.S. 261, 277 (1986) (plurality opinion).

18. See Croson, 488 U.S. at 500.

19. See id. at 501, 509.

20. Id. at 501-02.

21. 34 CF.R. 100.3(b)(6)(D).

22. 78 F.3d 932, 951 (5th Cir.), cert. denied, 116 S. C1. 2581 (1996)

23. Id. at 951.

24. Id. at 954.

25. See id. at 951.

26. See ld at 95455 (citing Fordice, 505 U.S. at 731-32).

27. Bakke, 438 U.S. at 311-14,

28. Id. at 314,

29. In Metro Broadcasting, Inc. v. FCC, 497 U.S. 547 (1990), the Couit applied intermediate scrutiny to a preference
for minority-owned broadcasters and held that exposing the nation to diverse perspectives in broadcasting was an
important governmental interest. The Court thus did not consider whether the government's interest in seeking diversity
in broadcasting was compelling. Adarand overruled Metro Broadcasting insofar as it held that benign race-based
action by the federal government is subject to intermediate scrutiny, but did not address whether diversity in

broadcasting can be a compelling, as opposed to important, interest.

30. Bakke, 438 U.S. at 307 (Powell, J.) (reducing deficit of minorities in medical school and the medical profession);
see Croson, 488 U.S. at 507; Johnson v. Transportation Agency, 480 U.S. 616, 639 (1987).

31. Id at313.

32. See id. at 305, 307. Similarly, in the law enforcement context, diversifying the ranks of officers may at times serve
vital public safety and operational needs, thereby enhancing the agency’s ability to carry out its functions effectively.
See Barhold v. Rodriguez, 863 F.2d 233, 238 (2d Cir. 1988); Talbert v. City of Richmond , 648 F.2d 925, 931-32 (4th
Cir. 1981), cert. denied, 454 U.S. 1145 (1982), Detroit Police Officers' Ass 'n v. Young, 608 F.2d 671, 695-96 (6th
Cir. 1979), cert. denied, 452 U.S. 938 (1981); Baker v. City of St. Petersburg, 400 F.2d 294, 301 n.10 (5th Cir, 1968);
cf. Wittmer v. Peters, 87 F.3d 916, 919 (7th Cir. 1996), cert. denied, 117 S. Ct. 949 (1997) (upholding preference for a

t
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black lieutenant at a boot camp for young offenders based on the finding that the camp would not achieve its
rehabilitative mission absent the preference because 70% black inmate population unlikely to accept military regimen
with less than a 6% black security staff and no black lieutenants).

33. See Adarand, 515 U S. at 242-64 (Stevens, J. dissenting).

34. Bakke, 438 U.S. at 310 (Powell, J))

35. Justice Powell approvingly quoted the state court below, which had noted that there were more precise and reliable
ways to identify applicants who were genuinely interested in the medical problems of underserved communities than
race, namely, a demonstrated concern for the problem in the past and a declaration that practicing in such a community
was an applicant’s primary professional goal. Id. at 310-11.

36. See Hopwood, 78 F.3d at 944, 948.

37. Id. at 944, 948.

38. Id. at 944 (quoting Croson, 488 U.S. at 521 (Scalia, J., concurring in judgment)).

39. Croson, 488 U.S. at 496; see also Sheet Metal Workers v. EEOC, 478 U.S. 421 (1986); United States v. Paradise,
480 U.S. 149 (1987).

40. Croson, 488 U .S. at 507.

41. See Fullilove v. Klutznick, 448 U.S. 448, 508 (Powell, J., concurring).

42. Wygant, 476 U.S. at 280 n.6 (plurality opinion of Powell, 1.); ¢f. Billish v. City of Chicago, 989 F.2d 890, 894 (7th
Cir.) (en banc) (Posner, J.) (in reviewing affirmative action measures, courts must be “sensitiv[e] to the importance of

avoiding racial criteria . . . whenever it is possible to do so, {as] Croson requires™), cert. denied, 510 U.S. 908 (1993).

43. See Adarand, 515 U.S. at 237 (government may respond to the lingering effects of racial discrimination by using
narrowly tailored race-based action).

44, Croson, 488 U.S. at 506.

45. See, e.g., Paradise, 480 U.S. at 177-78.

46. See Croson, 488 U.S. at 508 (discussing Fullilove, 448 U.S. at 488 (1980) (plurality opinion)).

47. See, e.g., Paradise, 480 U.S. st 149. |

48. See Bakke, 438 U.S. at 315 (Because “[t}he diversity that furthers a compelling state interest encompasses a far
broader array of qualifications and characteristics of which racial or ethnic ongin is but a single though important
element,” a program “focused solely on ethnic diversity would hinder rather than further attainment of genuine
diversity.”) (Powell, J.)

49. Bakke, 438 U.S. at 275.

50. See Balke, 438 U.S. at 315-17, see also Johnson, 480 U.S. at 616 (upholding program that did not set aside any
positions for women).
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51. See Croson, 488 U.S. at 507.
52. See Fullilove, 448 U.S. at 513 (Powell, J., concurring).

53. See Paradise, 480 U.S. at 178 (pluratity opinion); Sheet Metal Workers, 478 U.S. at 487 (Powell, J., concurring);
Fulltlove, 448 U S. at 513 (Powell, J., concurring).

54. See Johnson, 480 U.S. at 638; Sheet Meital Workers, 478 U.S. at 488 (Powell, J., concurring).
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INTRODUCTION

This Self-Assessment Guide and atfached legal OQutline are designed to help postsecondary
institutions that use affjirmative action progfams that consider race or national origin in admissions
and financial aid dekisidns assess whether their programs are consistent with Title VI of the Civil
Rights Act of 1964/and the U.S. Constitution. Institutions considering establishing affirmative
action programs ar¢ alo encouraged to refpr to this guidance.

As used in this Guidle and Legal Outline, thp term “affirmative action” means the use or
consideration of ra¢e of national origin as & fagtor in admissions or in the award of financial aid.
Because recruitmert arjd outreach programs dgsigned to increase the number of minorities in an
institution’s applicant gool raise distinct questions and typically should not be subject to
heightened constitutioral scrutiny, this guidange should not be used to essess those types of
programs. This gu dan%:e also does not address programs undertaken pursuant to a court order.

- In 1994, the Depariment of Education publjshed guidance regarding its eveluation under Title VI
of an institution’s cpnsideration of race or lj,at.ipnal origin in the award of financial aid.
Nondiscrimination in Federally Assisted Programs; Title VI of the Civil Rights Act of 1964, 59
Fed. Reg. 8756 (19p4) ((hereinafter Financial Aid Guidance). Institutions should consult that
guidance for a mor¢ spécific discussion of dffirmative action in financial aid decisions, including an
institution’s involvement with privately donated race-restrictive gifts. The Financial Aid Guidance

- can be found on the Department’s web site fat, www.ed.gov.

This Self Assessmeft Guide is designed to Be ysed in conjunction with the attached Legal Outline,
which sets forth federal standards applicable tq higher education admissions and financial aid
issues. -he Guide inclides Overviews, Ch ckpoints, and Additional Legal Considerations. Each
Overview briefly fr e;& the applicable federal standards and cross-references sections of the
Legal Outline, which pfiesents the standards in depth. The Checkpoints are meant to help
institutions identify land| organize information relevant to the appliceble legal standards. The
Additional Legal Consideration sections offer additional information for practitioners arid campus
policy makers. This catalogue of questions|is g basic approech to fundamental issues regarding
the use of affirmative a¢tion in admissions and financial aid. Please note that each Checkpoint in a
category wil] not necessarily be relevant to ¢very institution. In some cases, edditional questions
may need to be answeréd that will be specific tp an institution's affirmative action plan.

There is much unceftainty with respect to the law on affinnative action at this time. New
decisions, by the Supreme Court, lower federal courts, or state laws like Proposition 209 in
California mey significantly affect federal and state standards governing the use of affirmative
action in educational ingtitutions. For example, as explained in the Legal Outline, the decision of
U.S. Court of Appegls in Hopwood v. State of Texas limits the consideration of race or national
origin for some purposgs in the affected stafes. We encourage institutions to consult with their
counsel, and to corﬁact he Office for Civil Rights ("OCR") at the Department of Education, for
assistance. A list of OCR offices and staff available to assist you is included with this Guide.

|
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L. GENERAL STANDARDS

The legal standards in this Guide cqme from the Constitution and Title VI of the Civil Rights Act
of 1964. Public institytions that arg part of a state’s government are subject to the Fourteenth
Amendment of the Constitution. Pyblic angd private institutions that receive federal financial
assistance from theU.S. Department of Education are subject to Title VI

Gassiﬁcations based of race or natjonel origin for the purpose of affirmative action are permitted
under Title VI to the sgme extent as under the. Constitution. This guidance applies to admissions
and financial aid prpgrgms where race, colqr, or national origin is a factor in decisionmaking. It
applies both to prograrhs in which race or rjatipnal onigin is the sole factor in a decision and to
those in which race|or hational origin is on¢ of many factors considered. This guidance does not
apply to admissiong or financial aid decisions made without regard to race. For example,
financial aid may be regerved for disadvantdgeqd students, a5 long as the determination that &
student is disadvantaged is not based on rage qr national origin. In this Guide, references to
“race” alone are occasipnally used as a shart-hand reference to race and national origin.

%ff) H. STUDENT ADMISSIONS

s

B O.y) INITIAL I} FORMATIONN EDS

m\(\ Legal issueq arise when a college or university considers race, color or national origin
L in decisipnslinvolving education} lprograms such as financial aid or admissions. A
thoroug uriderstanding of the admissions criteria and process is essential. The

dlow cover baseline information for assessing admissions.

1. If the institution has decided to consider race and ethnic origin é(\ﬁ‘p
as factors in its admissions process, is the admissions process @9 \a)s
guided by & written affirmative action plan? How are N

- admissions stfuctured? For public institutions, is the \d/(‘{w

consideration of race mandated or authorized by legislation?

2. What standarfis guide admissions decisions and how does the -

admissions process work? How and at what point in the Ld" N3
admissions priocess is each admissions criterion weighted and ‘;s( 03(
considered? Is each admissions criterion educationally X\"(\)

justifiable and clpsely related to the institution's mission? How ’b
and at what ppints are race or national origin considered and U.? o y
weighted in afimjssions? How and at what point(s) are minority b q’ :
students being admitted? cal K
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B. IS AFH ATIVE ACTIONI SUPPORTED BY COMPELLING INTERESTS ?
1. Introdqcflc n to Strict $crutln:y" and Compelling Interests
| Qverview
® Under the Constitution and Title VI of the Civil Rights Act of 1964 it is

pemmissible for colleges andjunjversities to consider race in making admissions
decisions provided that they satisfy “strict scrutiny.”

e To satigfy strict scrytiny, the institutional interest underlying an affirmative action
megsure must be “compelling” and the measure must be “narrowly tailored” to

pelling interest inquiry centers on “ends” and asks why an institution is
ng individuals on the basis of race or national origin. The narrow tailoring.

posgs not involving remedies for discrimination, such as achieving the
ational benefits of diversity where race or national origin is considered as one
mong many:

wiples are explained in.the following sections of this Guide. For a
‘Lesentatian of federﬁl standards, see Legal Outline, pp.

3. Why does the program consider race or national origin in
admissions? | Is it intended to remedy discrimination, to foster
diversity to 4chjeve an educational objective, or for some other
purpose? -
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2. Remed{al Purposes

Qyerview

ire & recipient of federal funds that has discriminated

mipation within its jurisdiction for which remedial

® Absent uch formal findings/by a court, agency or legislature, a college may take
racerconscious remedial action if it has & strong basis in evidence for concluding
thatthe/affirmative action is|necessary to remedy the ellects of its past
discrimipation and is narrowky tailored to remedy that discrimination.

® In justifying remedial affirmgtive action based on the current effects of past
disctimipation, schools shoul}d be prepared to articulate how current conditions
that li.mﬂﬁ educational opportunities by race or national origin are related to past
discfimihation for which the{school has legal responsibility.

For a complete presentation ofl federal standards, see Legal Outline, pp-

that show discrimination? Is the program justified
solely by referénce to general societal discrimination, general
assertions of d{scrimination in education, or a statistical
underrepresentatipn of minorities as compared to their percentage of
the general pogulgtion rather than the relevant pool of qualified
applicants? Wjthout more, these are impermissible bases for
affirmative action.

S. Has a court, legislative body, or agency made a finding that the
institution has dis¢riminated against minorities? Is the institution the
subject of a coprt desegregation order or a legislative or
administrative finding of unlawful discrimination? Did the body
meking the fin ing have a strong basis in evidence for its conclusion?
Does the institytiqn itself have a strong basis in evidence for
concluding that it has discriminated?
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10.

111

Fifth Circui

such past d
government

as to perp
perpetuate

Identify the

P06

itutiqn is in the Fifth Circuit, remember to consult the

Standards sections of the Legal Outline and the
ision for the appropriate standards.

n by private actors? Are there present effects of any

scnimination? Was the government, or is the

| nQw, & passive participant in that discrimination so
ate the exclusion? Did the institution help to

hat discrimination?

racial and ethnic composition (%eAfrican American,

Hispanic, Alsian-American, American Indian, white) of the

following g
institution's
potentiel 3
for exampl

roups: I) the institution's student body; ii) the
quglified epplicants; and iii) the poo! of qualified
pligants from which the institution draws its students,
, students meeting the school's admission

requirements living in the areas served by the institution.

Basedont
the school
origins? If

What is the

e information above, is there underrepresentation at
)f qualified students from particular races or national
B, .is there a significant statistical disparity?

nature of the evidence? Is it statistical or based on

written dochments? Are statistics based on comparisons to the
general minprity population, or are they more sophisticated and

focused? F

pr gxample, do they attempt to identify the number of

qualified miporities in the applicant pool, or seek to explain what

the number
discriminati

assembled
program is

wauld look like “but for” the exclusionary effects of
Pn? Does the evidence seek to explain the secondary

iscrjmination? Is there evidence on'how

ow? Is there new evidence that the remedial
o longer necessary?
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Apart fram gny past findings or court orders, is there past
discrimination affecting admissions at that institution? Has the
institution determined whether the effects of past discrimination
continue? If there have not been findings of past discrimination,
is there a strong basis in evidence to believe that there may be a
current Violation or the continuing effects of past
discrimingtion?
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ity Purposes

Pz

Queryiew

ts of the University of California v. Bakke, Justice Powell concluded that
g the educational benefits of campus diversity is a compelling reason for

congidefing race or pational|origin in admissions in a narrowly tailored way.
According to Justice Powell’s ppinion, colleges may seek diversity in admissions to

fulfil
froma
as a/c0

e Coll egé
fundarny

ir academio mission through the “robust exchange of ideas" that flows
iverse student body, The United States supports Justice Powell’s opinion
rect statement of the law under the Constitution and Title VI. :

5 and universities may jpstify the use of race or national origin to achieve
tal educational gogls through campus diversity. An institution must be

able to $upport its claim tha} diversity serves educational objectives.

* A cLlle e may pursue its diversity interest consistent with the strict scrutiny test by
considefing race or national/origin as one of several factors in admissions.

¢ Fortheconsideration of race and national origin in admissions to be lawful under &
diversity rationale, an institytion's definition of diversity must include

chagact

may; inc
acti\:'iti
orhel'rs.
Fora cé)m'ﬁ
|
13.
!
14,
|
15.

ristics in addition tg race or national origin. Such diversity characteristics
lude other life experjences, achievements, talents, interests, extracurricular
S, eCONnomic disadvahtages, geographic background, as well as various

lete presentation o}fedeml standards, see Legal Outline, pp.

Is affirmative action in admissions used to achieve the
educational benefits of diversity? What is the institution's
definition|of diversity? What are the institution’s mission
statementp and how do they relate to its diversity objectives?

The institution must articulate how achieving greater diversity
would foster.an educational goal beyond diversity for
diversity’$ sake. What are the educational benefits of diversity
at your institution? What are the bases for the educational
benefits the wnstitution identifies?

Daoes diversity include factors other than race and national
origin? If so, what factors? Which admissions criterion or
groups of|criteria are related to the diversity goal? How is
ighted and considered in the admissions process?
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IS THE USE-
NARROWLY

|
|

l

OF RACE IN B MEDIAL OR DIVERSITY PROGRAMS

TAILORED?

If the irsti
attainment
tatlored|to

1. Rac N

¢ Whethe
tailgrin

establis]

tion supports it a.f’fjnnaﬁve action program on remedial purposes or the
f diversity, {s the uJe of race or national origin in admissions narrowly
chieve its purpgses!

utral Alternatives land Continuing Need for the Use of Race

Ovyerview

a college's consideration of race or national origin meets the narrow
requirements of Tifle VI and the Constitution depends upon factors
ed by federal case law.

® An 1Bv'éi'riding question is whether the school's use of race is truly necessary and
focused as narrowly as possible on the achievement of the school's compelling
interest, e.g., remedial or diyersity objectives.

° Beﬁgre'
congide

esorting to race-conscious action, it is important that an institution
r seriously the uge of rage-peutral alterative approaches (e.g., the use of

adméssiqms criteria that do njot include race or recruitment programs).

. For a complete presentatian of federal standards, see Legal Qutline, pp.

| 16.  Ifrace or natiqnal origin is considered as a positive factor, has
the institutipn made efforts to achieve its goals in race-neutral
ways? If 8q, what efforts were made and what were the results?

: 1 117, Ifrace-neu al )measures were not undertaken, why does the

institution Yeligve that such efforts would be insufficient to serve
its compelling jnterest without relying on race? What was the
nature and extent of the deliberation over any race-neutral
alternativesp Was there a judgment regarding the relative
effectiveness of race-neutral elternatives and race-conscious
measures?

18.  Does the cqllege have date 10 show whether affirmative action is
necessary? |When did the institution begin implementing its
affimnative action program? Deoes the institution have statistics
or other evidence to show the effect of the program on
achievement of diversity objectives or remedying the effects of
discriminatipn, e.g., data regarding minority participation levels
before and gfter affirmative action programs began”?
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2. Mar

char
dive

o Twyq

.f‘

h cqllege or university h
acteristics and qualifications that will produce the educational benefits of

rsity. Under Title VI, QCR will defer to a school's reasonable choices in
defipin;

pnél' Race is Used, &lea ibility, and Pool of Beneficiaries

|| Cxeruiew

s the acedemic discretion to define those

» types of racial clagsifications are especially vulnerable to challenge because
are too rigid: programq in which a specific percentege of positions is set aside

he Basis of race and programs where race or national origin is the sole or

pl

Hot

19.

120,

use of classificationis based on race or national origin should be flexible. For
, the Supreme Court in United States v Paradise found that a

-conhscious promotion requirement was flexible in operation because it could
ved if no qualified cagdidates were available. Consideration of race or
origin &s one factor| among several other admissions criteria in some
ances may alsobe gvidence of flexibility.

omiplete presentation o federal standards, see Legal Qutline, pp.

How does the college assess whether diversity has been
achieved? Does the admissions process incorporate numerical
goals? By what process were these goals derived? Do all or
only some gf the schools or programs have goals? If the
program is femedial, are the goals related to the percentage of
minprities in the pool of qualified applicants, and do the
beneficiarie include people in racial or ethnic groups forwhom
there is insuffigient evidence of prior discrimination?

Are admissions decisions made through separate tracks,
admissions Lorm'nitteesl, or eligibility criteria defined on the basis
of race or natignal origin? Does the program establish fixed
numerical set-asides? Is race an explicit requirement of eligibility
for the Ero ram? If there is no such factual requirement, does

the progran) operate that way in practice? Or is race just one of
several factprs -- & “plus” -- used in decision making? Could the
objectives of any program that uses race as a requirement for

eligibility be achieved through & more flexible use of race?
| .

P11
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3. Durptidn and Periodic

|
4, Bur?en

Rey

PiZ

Oyerview

The duration of the use|of
necessaly to its purposlan

to detemmine whether there
modifief based on chan

dnsiders annual fevi
namow failoring requir¢m

lete presentation o

Is the prog
the nature

whether th
censidered
affirmative
adjusted or
results of th
compelling
the case tog
| date? Has
| what might

on Non-Beneflcian

At’ﬁ] iative action necessan
whq do|not belong to the rgj
clasgificrtions. While spme
general a race-based classif]
expecta ion[s]” or 1mposes {

For example, if

racial classification should be no longer than is

‘the classification should be periodically reexamined
s a continued need for its use or whether it should be
circumstances.

s the best practice to satisfy this aspect of Title VI's
s.

Sfederal standards, see Legal Outline, pp.

am subject to periodic oversight, and if so, what is

f that oversight? Does the periodic review assess
form or extent to which race or national origin is
hquld be modified in light of the outcomes of the
ctjon program? Has the program ever been
madified in light of periodic review? What were the
e most recent review? Even if there was a
justification at the time of adoption, that may not be
ay. In that regard, does the program have an end
he:end date been moved back? 1Is there evidence of
result if the racial classification were discontinued?

jes

QOyerview

y imposes some burden or disadvantage on persons
cial or ethnic groups favored by the program’s

butdens are acceptable, others may be too high. In
cation that “unsettle[s] . . . legitimate, firmly rooted
he “entire burden . . . on particular individuals” crosses
ingtitution tcrrmnated scholarships that had been

for minority students, that njight place too much of & burden on the affected non-

that lin
awarde? to particular non-nfinority students in order to fund a scholarship program

minority students to be ;ons

General y, the less sever e Ie an
morg likely a classxﬁcanon I

sausfac orily. It is not nece‘

idered narrowly tailored.

d more diffuse the impact on nonminority students, the
ased on race or national origin will address this factor
sary to show that no student's opportunity to be

admme has been in any waly diminished. Rather, the use of race or national origin
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must ng
congide

Fora ¢

ation.

22.

t, overall, place

omplete presen

an u

ndye burden on students who are not eligible for that

atiop: of federal standards, see Legal Outline, pp.

Daes the institution periodically assess whether its consideration

of race or

hatjonal origin in admissions pleces an undue burden

on studlents not eligible for that consideration? . What is the
nature| of the burden imposed on persons who are not included

in the faci
Daes the g

1 or ethnic classification established by the program?
rogram displace those persons from existing positions

or fin: ciﬁl aid awards? What is the nature and extent of the

impact-on

hon-beneficiaries in admissions? Docs the impact of

the program fill upen a particular group or class of students, or
is it more ¢iffuse? What is the extent of other opportunities

outsidg of
of the jpro
result Ff th

the pragrem? Are persons who are not beneficiaries
rem put at & significant competitive disadvantage s a
e program? '
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The relevant stands
national origin in th
with this Guide). The
internet web site, wwn

The following ques
the attached Legal
aid programs.

As noted in the InﬁLod i

affirmative action
state laws like Prop
governing the use of

the Legal Qutline, fthe

Poberesky v. Kirwgn i
including financial aid j
their counsel, and tp cc
for assistance. A ligt o

rds
1€ p

ks

tior]

osit

are stated in the D
)

4

Financial Aid Guids
r.ed.gov.

Jction to this Guide,

gt this time. New decisig
ion 209 in Californii
a.éﬁnnative action in ¢

decisions of U.S. C
programs, in the
f OCR offices and

A. Geieral

structured?
1.
.oq-tside

aidis re

Does the

considera
factor or

the insti

rovision of financial p

Overview: 1s the
affirmative actjoq

From whs
funds? A

bargment's published guidance on the use of race or

id, 59 Federal Rogister 8756 (1994) (copy included

ce is also available on the Department of Education’s.

s are keyed 1o the Department of Educetion’s Financial Aid Guidance, and
Dutline. Both docume

s shoyld be considered carefully in assessing financial

there is much uncertainty with respect to the law on
ns, by the Supreme Court, lower federal courts, or
1 may significantly affect federal and state standards
dugational institutions. For example, as explained in
urts of Appeal in Hopwoad v. State of Texas and

mit the consideration of race or national origin for some purposes,

ed states. We encourage institutions to consult with

yntact the Office of Civil Rights ("OCR") at the Department of Education,

aff available to assist you is included with this Guide.

ingtitution's financial aid program guided by a written
plan? How is the institution’s financial aid process

t spurces does the institution obtain its financial aid
re the sources public or-private? Inside sources or

:iurcpes? Federal, state or local? What percentage of

ived from each source?

nstitution's financial aid programs include the

lion of race or national origin (as either an exclusive

s gne among a number of factors)? 1f so, how? Does
ion fund or administer "race-based scholarships"?' If

! “Rased-b%sed' scholarships™ or “race-targeted aid” mean, for the purposes of this Guide,
any financial aid for which eligibility is limited to persons of a specific racial or ethnic background.

Each of the questigns i

where race or ethn

upon the Department’

|

h this section on fingncial aid also are applicable to financial aid programs
ﬁcity are used only as a plus-factor in deciding ewards. This section is based
j 1994 race-targeted scholarships policy.

™S_ .. 1
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Note: The followi
Department’s pol

B. Principle 1: f

3.

4.

so, what i
national

Schools m
students A
being in th
Does the f

P15

the justification for each consideration of race or
igin? Are the institution's reasons consistent with the

‘Department's race-targeted scholarship policy?

ng-sections refer 1o the principles from the
jcy that are used most often by institution.

Financial Aid for Disadvantaged Students

1ay target financial aid for disadvantaged students, e.g.,
rom low-income families, or aid based on students'
je first generation to attend college or family income.

participati

nstitution's definition of "disadvantaged" used for
nin the program include any consideration of race?

If not, thep the program is not a racial classification subject to
strict scrutiny. If yes, the program is subject to strict scrutiny
and does not fit within this principle.

C. Principle 3: Financial Aid to Remedy Past Discrimination

Are there facts that show discrimination? Is the program
justified sdlely by reference to general societal discrimination,

general as

ertions of discrimination in education, or a statistical

underrepresentation of minorities as compared to their

percentag

> of the general population rather than the relevant

pool of qualified applicants? Without more, these are
impermiﬁ bla bases for affirmative action.

Has a cou
institution
the subjec

1, legislative body, or agency made a finding that the
has discriminated egainst minorities? Is the institution
of'a court desegregation order or a legislative or

administretive finding of unlawful discimination? Did the body
making thf finding have a strong basis in evidence for its

conclusio

7 Poes the institution itself have a strong basis in

evidence fpr ¢oncluding that it has discriminated?

If the insti

ution 18 in the Fifth Circuit, remember to consult the

Fifth Circdit $tanderds sections of the Legal Outline and the

Hopwood

If the insti

decision for the appropriate standards.

tution is public, has a state or local government made

findings of discrimination within its jurisdiction, including
discrimination by private actors? Are there present effects of
any such pastidiscrimination? Was the government, or is the

governm

t iow, a passive participant in that discrimination so

as to perpeatuate the exclusion? Did the institution help to

MNana 14
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perpetuate that discrimination?

8. Identify ﬂ?e racial and ethnic composition (Y African American,

10.

11.

12.

Hispanic, (Asjan-American, American Indian, white) of the
following|groups: I) the institution's student body; ii) the
ingtitutior(s qualified applicants; and iii) the pool of qualified
potential applicants from which the institution draws its students,
for example, students meeting the school's admission
requiremants living in the areas served by the institution.

Based on|thq information above, is there underrepresentation at
the schooj of qualified students from particular races or national
origins? If sp, is there a significant statistical disparity?

What is the nature of the evidence? Is it statistical or based on
written documents? Are statistics based on comparisons to the
general minarity population, or are they more sophisticated and
focused? [For example, do they attempt to identify the number
of qualifiéd minorities in the applicant pool, or seek to explain
what the number would look like “but for” the exclusionary
effects of|discrimination? Does the evidence seek to explain the
secondary effects of discrimination? Is there evidence on how
discrimingtiqn has hampered minority opportunity in education,
or is the gvidence simply based on generalized claims of societal
discrimingtian? In addition to any statistical or documentary
evidence,|are there persons who have knowledge or other
anecdotal evidence of discrimination?

Since the|adpption of the program, have additional findings of
discrimination been made that could serve to justify the need for
the program:when it was adopted? If not, can such evidence be
assembled now? [s there new evidence that the remedial
program {s no longer necessary?

Apart from any past findings or court orders, is there past
discriminatian affecting edmissions at that institution? Has the
institution determined whether the effects of past discrimination

- continue? Ifithere have not been findings of past discrimination,

is there astrong basis in evidence to believe that there may be a
current violation or the continuing effects of past discrimination?
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13.

14.

15.

16.

17.
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D. Prindple 4: Financial Aid to Create Diversity

Is:affirmative action in financial aid used to achieve the
educationp! henefits of diversity? What is the institution's

.definition|of diversity? What are the institution’s mission

statementp and how do they relate to its diversity objectives?

The institutiqn must articulate how achieving greater diversity
wpuld fosier an educational goal beyond diversity for diversity’s
sake. What are the educational benefits of diversity at your
institution)? What are the bases for the educational benefits the
institutior] identifies?

Is special consideration for minority status used as one factor
emong many:factors for scholarship awards in some cases?
Does diversity include factors other than race and national
origin? Ifi so, what factors? Which financial aid criterion or
groups of|criteria are related to the diversity goal? How is each
weighted and considered in the process of awarding student
financial 4ssistance?

E. Narrow Tsilpring of Remedial or Diversity Programs

These questions dpply to all programs that fall under Principles 3 or 4,
remedial or diversity programs.

Can the irstitution show that the use of race or national origin is
necessary|to achieve its stated purpose? If race is used as an
eligibility criterion in awarding scholarships, has the institution
made efforts 10 remedy discrimination or enhance diversity by
using race as.a plus factor? If race is considered as one factor in
awarding scholarships, has the institution made efforts to remedy
discrimindtion or enhance diversity by also using race-neutral
means? If so, what race-neutral efforts were made and what
were the resylts of those efforts? If race-neutral measures were
nat underteken, why does the institution believe that such efforts
would be jnsufficient to serve its compelling interest without
race-based fipancial aid? What was the nature and extent of the
deliberation gver any race-neutral alternatives? Was there a
judgment regarding the relative effectiveness of race-neutral
alternatives and race-conscious measures?

Does the {nstitution have statistics or other evidence to show the

level of partigipation of minorities before and after programs to

‘achieve diversity or 10 remedy discrimination were established?
If race-bajed scholarships ere awarded, how many does the

-—=3



bl ol el S - e

12-19-97.05:25 P

- e e WM

18.

15.

20.

22.

21.

i

A
O

ingtitution award annually? How many students at the

institution
financial

by race and national origin, receive non-race-based
d, annually?

‘Does the ¢ollege have date to show whether affirmative action is

When did the institution begin implementing its

achievemant of diversity objectives or remedying the effects of
discrimination, e.g., data regarding minority participation levels
before anq after affirmative action programs began?

How doed the college assess whether diversity has been
achieved?| Does the financial aid or edmissions process

" incorporate numerical goals? By what process were these goals

derived? Do el or only some of the schools or programs have
goals? If the program is remedial, are the goals related to the
percentage of minorities in the paol of qualified applicants, and
do the beneficiaries include people in racial or ethnic groups for
whom there is insufficient evidence of prior discrimination?

Are finandial gid decisions made through separate tracks,
admissiony cqmmittees, or eligibility criteria defined on the basis
of race or patjonal origin? Does the program establish fixed
numerical set-asides? Is race an explicit requirement of
eligibility for the program? 1f there is no such factual
requirement, does the program operate that way in practice? Or
is race jus{ one of several factors -- a “plus” -- used in decision
making? Couyld the objectives of any program that uses race as a
requirement fpr eligibility be achieved through'a more flexible
use of race?

Is the program subject to periodic oversight, and if so, what is
the nature jof that oversight? Does the periodic review assess
form or extent to which race or national origin is
considered should be modified in light of the outcomes of the
affirmative action program? Has the program ever been
adjusted ot modified in light of periodic review? What were the
results of the most recent review? Even if there was a
compelling justification at the time of adoption, that may not be
the case today. In that regard, does the program have an end
date? Has|the end date been moved back? Is there evidence of
what might result if the racial classification were discontinued?

Does the istitution periodically assess whether its consideration
of race or hatjonal origin in admissions places an undue burden
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* on students not eligible for that consideration? What is the
‘nagure of the burden imposed on persons who are not included in
the racial or ethnic classification established by the program?
Dues the program displace those persons from existing
pasitions or financiel aid awards? Does the impact of the
program fhll ypon e particular group or class of students, or is it
more diffiise? What is the extent of other opportunities outside
ofithe program? Are persons who are not beneficiaries of the
program put gt a significant competitive disadvantage as a result
of the program?

23.  What proportion of total financial aid at the institution
(institutional, state, local, Federal, private) is earmarked for
race-based scholarships? Does 2 comparison of the emount of
race-targejed financial aid provided to students to the total
amount of aid provided to students without regard to race or
national ofigin show that the program places an undue burden on
other studpnts who are not eligible for race-targeted aid?

F. Principle §:
Origin

rivate-Gifts Restricted by Race or National

23.  Are racial pr pther criteria atiached by the donors to the award
of any financial aid funds?, If so, can the institution justify the
us¢ of race under any of the principles of the OCR policy
guidance? '

24. Isany racj-ta;geted aid received by the college's students
provided diregtly to students without involvement by the
institution] If so, under the policy guidance Title VI does not
apply. If the college makes privately provided race-targeted aid
part of its pperations by getting involved in the offering or
administration of the aid (e.g., through selection of recipients,
distribution of funds), can the college justify the use of the aid
under a diyersity or remedial rationale?




