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QUESTIONS AND ANSWERS ON THE APPLICATION OF FEDERAL
CIVIL RIGHTS LAWS TO PUBLIC CHARTER SCHOOLS

One of the fastest growing areas of public school reform is the
charter schools movement. President Clinton has called for the
creation of 3,000 charter schools by early in the next century as
a vehicle for promoting choice and innovation within public
school systems. Charter schools are public schools under
contract--or charter--between a public agency and groups of
parents, teachers, community leaders or others who want to create
alternatives and choice within the public school system. In
exchange for greater accountability for student achievement,
charter schools are given expanded flexibility from statutory and
regulatory requirements. However, charter schools remain subject
to federal civil rights laws. This Questions and Answers Handout
has been prepared by the Office for Civil Rights (OCR) in the
U.S. Department of Education to assist charter schools in meeting
their obligations under federal civil rights laws with respect to
recruitment and admissions, provision of appropriate services to
limited English proficient (LEP) students, and provision of a
free appropriate public education and program accessibility to
students with disabilities.

OCR is responsible for enforcing civil rights laws that protect
students and other participants from discrimination on the basis
of race, color, national origin, sex, disability, and age in
programs and activities that receive federal financial
assistance. These laws are: 1) Title VI of the Civil Rights Act
of 1964, which prohibits discrimination on the basis of race,
color, and national origin; 2) Title IX of the Education
Amendments of 1972, which prohibits discrimination on the basis
of sex: 3) Section 504 of the Rehabilitation Act of 1973, which
prohibits discrimination on the basis of disability; and 4) the
Age Discrimination Act of 1975, which prohibits discrimination on
the basis of age. Also, OCR is responsible for enforcing

Title II of the Americans with Disabilities Act of 1930, which
prohibits discrimination on the basis of disability by public
entities, including public charter schools and public school
districts, regardless of whether they receive federal financial
assistance.

These Questions and Answers are not intended to provide you with
all the information you may need to ensure compliance with civil
rights laws. Rather, our intent is to highlight key
requirements. Details of these requirements are described in OCR
regulations and policy documents and applicable court decisicns.
For more detailed information about the civil rights requirements
addressed in these Questions and Answers, as well as other
requirements under the federal civil rights laws, please contact
the OCR enforcement office that serves your state. A list of the
addresses and telephone numbers of the OCR enforcement offices 1is
attached.
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Entity Responsible for Civil Rights Compliance

Which legal entity is responsible for ensuring that a
public charter school is complying with federal civil
rights laws?

The entity that is responsible for ensuring that a
public charter school is complying with federal civil
rights laws generally is the same entity that is
responsible for operating the charter school on a day
to day basis. State charter school laws provide
guidance regarding entities that are responsible for
the operation of charter schools within a particular
state. Unless the applicable state law provides
otherwise, the entity that is responsible for the
operation of the public charter school would also be
responsible for ensuring that the public charter school
is complying with the requirements of the federal civil
rights laws. For example, where a charter school is
part of a local educational agency, the local
educational agency would be responsible for ensuring
that the charter school is complying with the
requirements of the federal civil rights laws.

While the charter school operator generally has
responsibility for ensuring that the charter school
complies with federal civil rights laws, the state
educational agency (SEA) or other authorized chartering
agency also may be responsible. For example, in cases
where the SEA 1s the direct recipient of federal funds
and the charter school is a subgrantee, the SEA must
have policies that ensure that the subgrantee will
comply with federal requirements.

Effect of Existing Desegregation Plans on Public Charter Schools

Q

What effect does an existing desegregation plan for a
school district have on the establishment or operation
of a public charter school in that district?

When a public charter school is being established in a
school district that is under either a Title VI
desegregation plan approved by OCR or a court order
requiring desegregation, the charter school must be
established and operated in a manner that is consistent
with the OCR-approved desegregation plan or court
order. Generally, the establishment of a public
charter school in a school district that is under a
desegregation plan or court order may not substantially
impede or retard the scope of desegregation. Fox
example, where the school district is operating under
an OCR-approved or court-ordered desegregation plan,
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the establishment of a public charter school must not
adversely affect the racial composition of the schools
from which the charter school students will be drawn,
such that the school district would not be in
compliance with the desegregation plan or court order.
The local educational agency or other entity that is
responsible for the day to day operation of the charter
school should consult with its attorneys to determine
whether establishment of a charter school is consistent
with an applicable OCR-approved desegregation plan or
court order and whether OCR or court approval is
needed.

Recruitment and Admissions

What steps should a public charter school take in order
to be in compliance with federal civil rights laws with
respect to the recruitment of students?

Consistent with Title VI, Title IX, Section 504, and
Title II, a public charter school must not recruit in a
manner that discriminates against students of a
particular race, color, national origin, or sex, or
students with disabilities. Public charter schools
should make sure that any outreach and recruitment
efforts, such as radio advertisements or community
meetings, are designed to effectively reach all
segments of the parent community, including minority
and limited English proficient parents.

Also, charter schools may make special efforts to
encourage applications from minority and LEP students.
For example, charter schools may: 1) conduct
presentations or meetings with parent teacher
associations or organizations at schools with a large
number of minority students; 2) schedule meetings or
consultations with minority community groups; 3)
indicate in promotional materials that alternative
language services will be provided for LEP students; 4)
indicate in such materials that a free or low cost
lunch program is available for eligible students; 5)
disseminate information about the charter school in
newspapers and other publications and on radio stations
that serve minority communities; and 6é) emphasize in
meetings and promotional materials that students from
all segments of the community will be welcome at the
charter school.

Promotional materials that are used to recruit students
must state that the charter school does not
discriminate on the basis of race, color, national
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origin, sex, or disability in its programs and
activities.

What steps does a public charter school have to take in
its recruitment efforts with respect to parents who are
limited English proficient?

A public charter school must ensure that parents who
are not proficient in English are provided with
appropriate and sufficient information about the
charter school. This information must be effectively
communicated to parents who are not proficient in
English. For example, in those communities that have
significant numbers of LEP parents, if outreach
materials are made available to parents, these
materials may have to be available in languages other
than English to ensure effective communication. Where
the local community includes significant numbers of
individuals who have limited English proficiency, if
the charter school conducts informational meetings with
parents or community groups, in ordexr to ensure
effective communication, translation services should be
avallable

What steps does a public charter school have to take in
its recruitment efforts with respect to parents with
disabilities?

A public charter school must ensure that information
about the charter school is communicated as effectively
to parents with disabilities as to other parents.
Appropriate auxiliary aids and services must be made
available whenever they are necessary to ensure
effective communication for parents with disabilities.
For example, if outreach materials are made available
on request to parents, these materials should be made
available in such alternative formats as Braille or
large print for parents with visual disabilities. If
the charter school conducts informational meetings with
parents or community groups, qualified interpreters
should be provided on request for individuals with
hearing disabilities.

What steps should a public charter school take in order
to ensure that all students, regardless of race, color,
and naticnal origin, are treated in a nondiscriminatory
manner in admissions?

Public charter schools may not treat an individual
differently on the basis of race, color, or national
origin in determining whether he or she satisfies any
admissions requirement. In order to receive the
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charter school start-up grants that are available
through the Federal Charter Schools Program, public
charter schools must admit students on the basis of a

lottery if more students apply for admission than can
be accommodated.

In public charter schools that do not use a lottexy for
admissions, eligibility criteria must be
nondiscriminatory on their face and must be applied in
a nondiscriminatory manner. If these criteria have a
disparate impact on the basis of race, color, or
national origin, they must be necessary to meet the
school’s educational objectives and there should be no
alternative admissions criteria that has less disparate
impact and meets the school’s educational objectives.
If admissions criteria are permitted by state law and
the school’s charter, and if the school is not
receiving a Federal public charter schools grant, a
public charter school may use admissions criteria that
are related to the nature of the school, for example, a
requirement that students be at a particular grade
level or that students be concentrating in a particular
subject area.

Many state charter school laws also have specific
provisions that are designed to ensure that charter
schools are open to all students. For example,
consistent with the Federal Charter Schools Program, a
significant number of states specifically require that
public charter schools use a lottery system for
admissions purposes. A few gstate charter school laws
contain provisions designed to ensure that
transportation services are provided to low-income
students attending such schools.

Where a public charter school is established in a
school district that is remedying past discrimination
the charter school maymake a narrowly tai ored use of
race or national origin in admissions to remedy the
effects of that past discrimination.

Under Section 504 and Title I1, what steps should a
public charter school take in order to ensure that
students with disabilities are treated in a
nondiscriminatory manner in admissions?

Students with disabilities may not be excluded from
admission to a public charter school solely on the
basis of their disability. 1In applying admissions
criteria to students with disabilities, individualized
determinations must be made as to whether a particular
student meets the criteria and those determinations
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must be made on a nondiscriminatory basis. For
example, if students must pass a written examination in
order to be admitted to a public charter school, a
student who is blind would have to be provided
appropriate accommodations in order to take the test.

Discrimination on the Basis of Sex

Do charter schools have the same Title IX obligations
as other public schools?

Yeg. Consistent with Title IX, public charter schools
must ensure that they do not discriminate on the basis
of sex in their programs and activities. Alsoc, Title
IX protects students from unlawful sexual harassment in
all of a school’s programs or activities, whether they
take place in the facilities of the school, on a school
bus, or at a class, training program, or other activity
sponsored by the school at another location. In order
to receive technical assistance regarding Title IX,
please contact the OCR enforcement office that serves
your state.

Provision of Appropriate Services to Students with

Limited English Proficiency

May a public charter school exclude from admission
students who have limited English language proficiency?

A public charter school may not categorically exclude
LEP students from participating in a public charter
school’s program. If there are questions about the
legality of the specific requirements of a program
being offered by a charter school that may impact LEP
students, please feel free to contact the OCR
enforcement office that serves your state.

Do the same requirements to provide appropriate
services to LEP students that apply when a LEP student
attends any other public school alsc apply when a LEP
student attends a public charter school?

Yes. Title VI prohibits the denial of equal access to
education for national origin minority children. Where
the inability to speak and understand the English
language excludes national origin minority group
children from effective participation in the
educational program offered by a public school, the
school must take affirmative steps to rectify the
language deficiency in oxder to open its instructional
program to these students.
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Public schools must implement procedures that ensure
that all LEP students are identified, evaluated, and
provided necessary language services by properly
trained staff and that the educational program is
periodically evaluated to ensure that it is effective
in meeting the educational needs of LEP students.
These legal requirements are explained in OCR policy
documents and technical assistance materials. Public
charter schools need to become familiar with the
details of these legal requirements. '

There are, of course, many different kinds of programs
offered by public charter schools. For technical
assistance regarding how the program being offered by a
chartexr school can comply with Federal civil rights
regquirements to serve LEP students, you should contact
the OCR enforcement office that serves your state.

Under Title VI, what must a public charter school do to
ensure that parents who are not proficient in English
are provided with appropriate and sufficient
information about school activities?

Public charter scheools must effectively notify parents
who are not proficient in English of school activities
that are called to the attention of other parents.

Such a notice, to be effective, may have to be provided
in a language other than English.

How do charter schools pay for the provision of
appropriate educational services to LEP students?

Where a public charter school is part of an LEA, unless
state law makes another agency responsible, the LEA
would be responsible for ensuring that there is
adequate funding for the provision of appropriate
services to LEP astudents. Where the charter school is
controlled by a governing board independent of the LEA,
unless state law makes another agency responsible, the
independent governing board would be responsible for
ensuring that there is adequate funding for the
provision of appropriate services to LEP students.

The entity responsible for the operation of the public
charter school may want to consider applying for Title
VII funds from ED’s Office of Bilingual Education and
Minority Languages Affairs. However, if an independent
governing board is responsible for the operation of a
public charter schocl, the charter school must
constitute an LEA under the Elementary and Secondary
Education Act of 1965 in order for the charter school
to receive Title VII funds as an LEA.
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Many public charter schools receive Title I funding
from ED’s Office of Elementary and Secondary Education.
Charter schools would receive Title I funds directly
from the SEA if the charter school is treated as an LEA
or from the school district if the charter school is
treated as a public school within an LEA. Title I
funds also may be used to meet the educational needs of
LEP students. In addition, a public charter school
could be assisted in meeting its obligations through
such means as joining with other charter schools or
working with LEAs to share qualified staff. It is
important to note that a public charter school, like
other public schools, cannot excuse its failure to
provide appropriate educational services to LEP
students because of inadequate financial resources.

Program Accessibility for Individuals with Disabilities

Are public charter schools responsible for ensuring
that their programs and activities are accessible to
persons with disabilities?

Yes. Public charter schools are subject to the same
program accessibility requirements as other public
schools. Program accessibility regquirements often
involve complex issues. For assistance in
understanding program accessibility requirements, you
may want to review OCR technical assistance materials.

Are there different legal requirements that apply to
public charter schoolsgs located in older facilities as
compared to newer facilities?

Yes, the legal requirements are different. Under the
federal civil rights laws, older facilities (which are
referred to as "existing facilities" in the Section 504
and Title II regulatiocons) do not have to meet the
requirements of federal accessibility codes. For such
facilities, the legal standard is that programs and
activities, when viewed in their entirety, must be
readily accessible to and usable by individuals with
disabilities. New construction and alterations are
required to be in compliance with federal accessibility
codes.

Section 504 and Title II have different time frames
regarding what constitutes existing facilities and new
construction and alterations. Under Section 504, an
existing facility is a facility that was in existence
or in the process of construction before June 3, 1977,

the effective date of the regulation. Under Section

504, new construction means ground-breaking took place
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on or after June 3, 1977. Under Title II, an existing
facility is a facility that was in existence or in the
process of construction on January 26, 1992, the
effective date of the regulation. Under Title II, new
construction refers to any building for which bids were
invited after January 26, 1992.

What are the program accessibility requirements that
apply if the public charter school leases its space
from another entity?

Leased facilities are subject to the program
accessibility requirements for existing facilities or
new construction and alterations, depending on the date
that the buildings were constructed or altered.

Provision of a Free Appropriate Public Education to

Students with Disabilities

What are the responsibilities of public charter schools
to educate students with disabilities who arxre protected
by Section 504 and Title II?

A state or local government agency must provide
students with disabilities, consistent with their
individual educational needs, a range of choice in
educational programs and activities that is comparable
to that offered to students without disabilities. This
includes magnet schools, charter schools, or other
schools offering different curricula or instructional
techniques. Under Section 504 and Title II, the
charter school itself, if it is considered a local
educational agency, or the local educational agency, of
which a charter school may be part, must provide a free
appropriate public education (FAPE) to all students
with disabilities who have been admitted to the charter
school, unless state law designates another entity as
being responsible for the provision of FAPE,

Under Section 504 and Title II, the provision of FAPE
includes: 1) establishment of nondiscriminatory
evaluation and placement procedures to prevent
misclassification or inappropriate placement of
students and periodic reevaluation of students who have
been provided special education or related services; 2)
the provision of regular or special education and
related services designed to meet the individual
educational needs of students with disabilities as
adequately as the needs of nondisabled students are
met; 3) participation of each student with a disability
with nondisabled students in academic settings and in
nonacademic services and activities to the maximum

9
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extent appropriate to the needs of the student with a
disability; and 4) establishment of due process
procedures and procedural safeguards. FAPE
requirements cover specific issues that are addressed
in detail in the Section 504 and Title II regulations
and OCR’s technical assistance resources.

Could a child be covered under Section 504 and Title II
but not be eligible to receive services under Part B of
the Individuals with Disabilities Education Act (IDEA)?

Yes. Although, this is a rare occurrence, there are
students with disabilities who are covered only by
Section 504 and Title II, but who are not eligible to
raceive gervices undexr Part B of the IDEA. For
example, a child with juvenile rheumatoid arthritis who
requires the periodic administration of medication
during the school day, but does not need any special
education services, may be covered by Section 504 and
Title II, even though the child is not eligible for
services under Part B of the IDEA. Public charter
schools should have in place procedures to ensure that
students covered by Section 504 and Title II, but not
by the IDEA, receive FAPE.

It should be noted that the IDEA is administered by the
U.S. Department of Education‘s Office of Special
Education and Rehabilitative Services (OSERS), while
Section 504 and Title II are enforced by OCR. Under
certain circumstances, public charter schools may be
eligible for IDEA funds. For further information about
IDEA requirements, contact OSERS’s Office of Special
Education Programs.
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NOTE TO ELENA KAGAN

Attached is Draft Q&A guidance prepared by the Office for Civil Rights at Education that is
designed to advise charter school operators of their obligations under federal civil rights law.
The guidance has been prepared to distribute beginning Monday at next week’s national charter
school conference that ED is hosting, in the context of sessions that OCR is going to run on this
topic.

I believe that a copy of this was faxed to you by Art Coleman earlier this week. The attached
copy also includes comments provided by OLC at Justice, and notes some other changes that
OCR has indicated to me that they plan to make.

OCR is anxious to know of any comments that we have so they can make final changes on Friday
and get copies printed for Monday. I have also distributed copies for Mike, Tanya, Dawn
Chirwa, and Jon Schnur (in OVP) to look at. Dawn is also checking with Civil Rights and the
Associate’s office at DOJ on this.

Could you please take a look at this tonight? I see some of the issues presented by this document
as the following:

l. Overall issue: At this point, is it too counter-productive message-wise to put out paper like this,
dealing with issues of legal requirements, in the midst of a conference that is designed to focus on
the non-bureaucratic approach of charter schools?

‘% 2. PP. 5 -6: Note the assertion about use of race for diversity purposes beginning at the bottom of
p. 5. ED indicates that OLC requested this statement, as well as the added language and
footnote, because it was concerned that to do otherwise would signal that such a use is not
J & permissible. On the other hand, there is little to point to in terms of case law, etc., as grounding
for such an approach for K-12 education (as opposed to higher ed, where there is Bakke). ED
acknowledged that they were basically extending the principles derived from higher ed to K-12.
My question is whether this will be perceived as breaking new policy ground and possibly make
this document more controversial than it needs to be.

%%
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3. P. 6: The guidance notes the Title IX responsibility of schools not to discriminate on the basis
of sex “in their programs and activities.” The guidance does not address the issue of single-sex
schools, alth ugh th17sect| n might prompt a reader to wonder whether that ] somethmg that’s

allowed. M (GEWh T () @ S W?jﬁ ,7“/'(;/ ‘

4 Pp. 6-8: LEP Requirements. Here again, the guidance does not address the issue of bilingual
instruction versus other approaches to meeting the needs of LEP kids, but the discussion of the
requirement to provide “alternative language services” could prompt questions about the
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California initiative, etc.

My geneal take is that, while the document is a little clumsy, we should probably let it go forward,
perhaps with “DRAFT” stamped on it and an invitation to conference attendees to comment.
While we may risk a little flak for sending mixed messages about flexibility and freedom from
bureaucracy, if we don’t provide something concrete like this to charter school developers, we
could well be increasing the likelihood of a much stickier problem down the road, when well-
meaning, entrepreneurial charter school developers run afoul of civil rights requirements and OCR
has to investigate. In addition, providing this guidance probably will be helpful to our long-term
efforts to build support for charter schools, as some groups that have been skeptical of charter
schools (including many in the minority community) as potentially hostile to civil rights will see
that we are serious about helping make sure that these schools understand and follow through on
their civil rights obligations.

Thanks.

-- Bill
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— bilingual education. paragraph 3. refers to "provision of alternative language services". Dpes
this language mean or imply providing students instruction in their own language? (This is also relevent to
the Question # 10 on page 7, where it refers to legal requirements explained in OCR policy
documents and technical assistance materials”. What do these documents say and how they define
"alternative language services?")

-- suggested edit. Last sentence of paragraph 3. Could this be changed to read:

"These questions and answers focus on issues raised in frequently asked questions as well as in
the handful of OCR investigations concerning charter schools. (This would make the emphasis more on
responding to the many questions on this issue by placing that point at the beginning of the sentence. It
would also make clear that there have only been a handful -- as far as | know -- of investigations re" charter
schools.)

Question 1: What is the entity that OCR is suggesting is responsible for ensuring a charter school
complies with civil rights laws generally (OCR Question 1), as well as with desegregation plans
(OCR Question 2)? The guidance says this will be "the same entity that is responsible for the operation of
the charter school.” What does this mean? Does it mean the public chartering agency that authorizes the
creation of the school and that can review and revoke the school's charter? Does it mean the charter
school's governing board (or principal) that is actually responsible for the day-to-day operation of the
school? The OCR answer is very vague, leading the reader to guess that it might actually be the charter
school’s board or principal. | am not sure they mean this. But | am not sure what they mean.

Question 2 - What effect does a desegregation plan have..."
- legal entity question relevant here, too

-- ALSO, The second sentence in the answer to this question says "Generally, the establishment of a public
charter school may not substantially impede or retard the scope of desegregation”, | think the sentence
would say what they appear to mean by adding "in a school district that is under a desegregation plan or
court order” after the words "public charter school.”

Question 6 -" What steps should a public charter school take in order to ensure...non-discriminatory
admissions” '

- last sentence says " a public charter school may use admissions criteria...". | would add "-- if
admissions criteria are permitted by state law and the school's charter, and if the school is not receiving a
federal public charter school grant” here.

Question 11 -- "How do charter schools pay for ...appropriate educational services to LEP
students?

-- Last paragraph, last sentence says "It is important to note that a public charter school coonat
excuse its failure to provide appropriate educational services to LEP students because of inadequate
financial resources.” Could add " like other public schools" after "public charter school."

Question 13 -- older facilities and newer facilities
Question 15 and 16 -- re: "provision of FAPE to students with disabilities.”

-- Each of these is quite confusing. Obviuosly, these are complex topics. But these should be
written much more clearly.
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QUESTIONS AND ANEGWERS ON THN APPLICATION OF FPEDERAL
CIVIL RIGHTE LAWS TC PUBLIC CHARTER SCHOOLS

one of the fastest growing areas of public echool reform is the
charter schools movement. President Clinton has called for the
creation of 3,000 charter schools early in the next centy
a vehicle for promoting chelcewithin p syetems.

Charter schools are public schools undey contract--or charter-- medww
"~\ | _between a publjc agency and groups of parents, teachers, schoe?l
TN or others who wvant te create alternmatives and =~ .
\ cheiee within the public scheel system. Aalthough public c:hartez%‘f’pg(g"(f’:ﬂA

schocls are freed from many regulatery burdens and paperwerk
- zaquirements, they must comply with federal civil rights laws. goaﬂfﬁgm

fic Civil Rights (CCR) in the U.S. Department of

ion (ED)) enfeorces civil rights laws that protect students
and other participants from discrimination on the basis of race,
color, natienal origin, sex, disability, and age in programs and
activities that receive federal financial assistance. These laws
are: 1) Title VI of the Civil Rights Act of 1964, which
probibits discrimination on the basis eof race, color, and
national origin; 2) Title IX of the Education Amendmants of 1972,
which prohibits discrimination on the basis of sex; 3) Section
504 of the Reghabilitation Act of 1973, which prohibitg
discrimination on the basis of disability; 4) the Age
Discriminatien Act of 1975, which prohibits discrimination on the
basis of age; and 5) Title II of the Americans with Disabilities

Act of 1990, which prohibits discrimination on the basig of

disability by public entitles, including public charter schools e
and pubklic schoel districts, regardless of whether they receiv:] { 13
federal financial assistanca. 9@1;11
The feollewing Questions and Answers vere developed to preovide MH““
information on public charter schools’ obligations under ciwvil A@gﬂ‘
right with respect to recruitment and admissions, provision

of @lternative langquage services)te limited English proficient

(LEP) students, and provision of a free appropriate public

education and program accessibility to students with

disabilities. Thesa Questions and Ansvers foeus on issues that

hava been the subject of OCR investigations concerning charter

schoels or have been ths most frequently asked guestions.

These Questions and Answers are not intended to provide you with
all the information yeu may need to ensure compliance with ecivil
rights laws. Rather, our intent is to highlight Key
requirements. Details of these requirements are described in OCR
regulations and policy decuments and applicable couzrt decisions.

V(wf‘v) For)linformatien about the civil righte requirements addressed in
W these Questions and Answers, as well as other requiraments under
0 the federal civil rights laws, please contact the OCR enTorcement

office that serves Your state. A list of the addresses anad
telephone nunbers of the OCR enforcement offices is attached.
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... In exchange for greater accountability for student achievement, charter schools are given
expanded flexibility from statutory and regulatory requirements. However, charter schools remain
subject to federal civil rights laws.

This Question and Answer handout has been prepared by the Office for Civil Rights in the U.S.
Department of Education to assist charter schools in meeting their obligations under federal civil
rights laws with respect to . . .
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A4 Entity Resporsible for civil aightﬁ Compliance

Which legal entity is responsible for ensuring that a
public charter schoel is complying with federal civil
rights laws?

The entity that is responsible for ensuring that a
public charter scheool is complying with federal civil
rights laws generally is the sade entity that is
responslible for the operation of the charter scheesl.
State charter scheol laws provide guidance regarding
entitles that azre respensible for the oparation ef
‘charter scheools within a particular state. Unless the
applicable state lav provides otherwise, the entity
that is respensible for the operation of the public
charter schoeol would also be responsibla for ensuring
that the public charter scheel is complying with the
requirements of the federal ecivil rights laws. PFor
exanple, where a charter school is part ef a local
educational agency, the lecal educational agency would
be responsible for ensuring that the charter schoel is
complying with the requirements of the federal civil
rights lavs.

While the charter school coperator generally has
responsibility for ensuring that the charter school
complies with federal eivil rights laws, the state
educational agency (SEA) or other authorized chartering
agency also may be responsible. For example, in cases
where the SEA is the direct recipient of federal funds
and the charter scheol is a subgrantee, the SEA must
have policies that ensuze that ‘the subgrantee will
comply with federal requirements.

Effect of Bxisting Desegregation Plans aa Public Charter Schools

e

What effect does an existing desegregation plan for a
school distriet have on the establighment or operaticn
of a public charter school in that district?

When .a public charter school is being established in a
school district that is under aither a Titla VI
desegregation plan appreved by OCR or a court order
requiring desegregatien, the charter school must be
estaplished and operated in a manner that is consistent
with the OCR~-approved desegregation plan or ceurt
order. Generally, the establishmant of a publie
charter school may not substantially impeda or retard
the scope of desegregation. For example, where the
gchool district is operating under an OCR-appreoved or
court-ordered desegregatien plan, the establishment of
a publie charter school must not adversely atffect the
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racial caomposition of the scheels from which the
charter school students will be drawn, such that the
school district would not be in compliance with the
desegregation plan er court order. The local
educational agancy or other responsible entity should
consylt with ite attorneys to determine whether
establishmant of a charter school is consistant wirh an
applicable OCR-approved desegregation plan or court
order and whether OCR or court approval is needed.

Recruitmaent and 24nigsions
What steps should a public charter school take in order

to be in cempliance with federal civil rights laws with
respect to the recruitment of student

re
vt no ﬂm .

Consistent with Title VI, Title 1@ cti 04, and
Title II, a public charter pcheol recruit in

students of T particular raée, coler, national
origin, or sex, or students with disabilitles. Public

Ub\/d)ﬁhw", charter schools should make sure that any outreach and
\nUﬂ.AuAi e racruitment effortse esigned to effectivaly reach
Y all segments of the paren unity, inecluding
= deayds minority and limited English pro ignt parents. -Hiren
a ) -
advezrtisements or cemmunity meetinge)-is wueed=to Etd!L-
Pu
ma in
a £
mipasitias.

Also, chartey schoels may make special efforts to
encourage applications from minority and LEP students.
For exanpla, chartar schools may: 1) conduct :
praesentations or meetings wvith parent teacher
associations or organizations at schools with a large
number of minority students; 2) schedule meetings eor
consultations with minority community groups; 3)
indicsate in premetional materials that alternative
language services will be provided for LEP students; 4)
indicate in such materials that a free or low cost
lunch program is available for eligible students; S)
disseminate informatien about the charter schoel in
newspapers and other publications and on radio statiens
that serve minerity communities; and 6) emphasize in:
meetings and promotional materials that students from
all segments of the community will be welcome at the
charter school-
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Promotional materials that are used to recruit students

”r__,,g__ahﬂnld state that thes charter schosl does net
7

discriminate on th= basis of race, celor, national

Zaumrrt ¢ origin, sex, or disability in {ts programs and o bt
activities. These-daterials—alsoshould-aveia i ywwwWJ

perpetuating starectypes—as-to-race; color,—national™ e

7 ¥ . Af+
Q: What steps does a public charter schecl have to take in Ll

56
\f\\

=§229nznatinn+“s;an5115iDn services should be avail
(?~fre the local community includes significant numbers

its reczuitment efforts with respect to parents who are
limited BEnglish preoficlent?

A public eharter scheol must esnsure that parents who
are not proficient in English are provided with
appropriate and sufficient informatien abeout the
charzter school. This information must be effectively
communicated to parent are not proficient in
English. Feor GXample,tigthEEEach materials are made
available te parents, these materiala may have to be
available in languages other than English teo ensure
effective communication Jin these communities that hav
ignifi t ers of LFP parents,/ (If the charter
school conducts informational meetings with parents or
cennun;ty groups, in order to ensure sffectiva

of individuals who have limited English proficiency,

What steps does a public charter school have to take in
its recruitment efforts with respect to parents with
disabilities?

A public charter school must ensure that infermation

about the charter scheol is communhicated as effectively

to parents with disabilities as to other parents.
Appropriate auxiliary aids and services must be made
available whenever they are necessary to engure

effective communication for parents with disabilities. Uﬂs{
For example, if cutreach materials are made available D"\M
to parents, these mateyials should be made avallablejpin
such alternative formats as Braille or large print for
parents with visual disabilities. If the charter

school conducts informational meetings with parents ox
community _groups, gualified interpreters shauld ke

provided |on request [for individuals with hearing
disabilities.

What staeps should a public charter school take in order
to ensure that all students, regardless of race, color,
and national origin, are treated in a nondiscriminatory
manner in admissions?
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Adnissl i

nates - In order to receive the charter
school start-up grants that are available through the
raderal Charter Schoels Frogram, puklic charter schaeols

mugst admit students on the bagis of a lottery if mers
tudents apply for admission than can be accommeodated.

Many state charter school lawe also have specific
provisions that are designed to ensure that charter
gchools arze open to all students. For example,
consistent with the Federal Charter Schocls Pregram, a
aignificant number of states specifically require that
public charter schoole use a lottery system for
admissions purposes. A few state charter scheoel laws
contain provisions designed to ensure that
transportatien services are provided to lew-inceme
students attending such schools.

In public charter schools that 4o not use a lottery for
admisaions, eligibility criteria must ba

nondiscriminatery on their face and must be applied in n
a nondiscriminatory manner. If these criteria have a F; A

disparate impact on the basis of race, coler, or ond o
aticnal origin, they muzt be neces the  giierrnhx
school’s educational ekjectives= A public charter

school may use admissions criteria that are related toa‘iw‘“""

the nature of tha schoel, for exasple, a requirement g&:?‘“
hat students be at a particular ade level ar that ~
students be concentrating in a partycular subject area. |G}

(iublic charter schools may not treat an individual z:r"*’
leancs Bifferently on the basis of race, ceolor, or national ‘
EnN origin in determining whether he or she satisfies any YT o) Q

I . adnissions requirement. | aeer—publie—charter—seheols
TP s P Oy
o
ai i
na‘renei—-oriyin.

! Where a public charter school is established in a
school district that is remedying past discriminpation,

\ the charter school may race or national origin
, mﬁ“ in admissions to remedy the effests of that past
A discriminatien. A public rter school may alse
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voluntarlly consider race in a nmarrowly taillored way in
admiss@onslto achieve,the educational benefits of ;
diversity. ¥ - Va (omptlilime C‘dunmo-ﬁl ey e ke al
Q- tinder Section 504 and Title II, what steps should a
¥ xdd - public charter school take in order tc ensure that
*ujff“caﬂ etudents with disabilities are treated in a
ous1S Mnte nondisecriminatery manner in admissions?
Cokl toed OLR L . |
b, AT Students with disabilities may not be excluded from

admigsion to a public charter school solely on the
pasis of their disabjlity. In applying admissions
eriteria to students with disabilities, individualized
determinations must be made as to whether a particular
student can be provided an appropriate program at the
public charter schoel, including whether the student
can partiecipate in the program with the provision of
supplenaentary aids and services.

Discrimination on the Basis of Sex

Q: De charter schools have the same Title IX obligations
as other publie schoelsg?

As Yes. Consistent with Title IX, public charter schools
nust ensure that thay do not diseriminate on the basis
of sex in their programs and activities. Alsoe, Title
IX protects students from unlawful sexual haragsment in
all af a school’s programs ar activities, whethsr they
take place in the facilities of the schoel, on a school
bue, or at a class, training program, or ather activity
sponsored by the school at another locatien. In order
to receive technical assistance regarding Title IX,
please contact the OCR enforcement office that serves
your state.

Provision of Appropriate Services to students with
Linited English Proficiency

Qs May a public charter school exclude from admission
students who have limited English language proficiency?
LY DY Zg

s - S
As A public charter school may not categor;cifiy exclude
LEP students from participating In & puBlic charter

1 In Hopvuoed v. Stata of Texas, the U.S. Court of Appeals
for the Fifth Circuit determined that celleges may not consider

race or natienal erigim for the purpose of achieving diversity,

although race .or national origin may be considered vhen needed to

ramedy the effects of diseriminatien by a cellege. This_ru}lng
swnodslapplies only in the states of Texas, Louisiana, and Mississippi.

b CorsdX locad wunsekl ekt N \a) -
A’
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schoel’s program. If there are gue€tions about the
legality of the specific zregquiremgnte of a progran
being offered by a charter scheoal, please feel free to
contact the OCR enforcement office that serves your
state.

" Po the same requirements te provide altarnative

language sarvices te LEP students that apply when a LEP
student attends any other public scheel also apply. when
a LEP student attends a public charter scheol?

!es- Title VI prohibits the denial of egual access to
education for national origin minority children. Where
the inability to speak and understand the English
language excludes natiecnal origin mznorlty greup
children from effective participation in the
educatienal program offered by a public schecol, the
schoel must take affirmative steps to rectify the
language Qeficiency in order to open its instructiocnal
program to these students.

Public schoals must implement procedures that ensure
that all LEP students are jidentified, evaluated, and
provided necessary alternative langnage services by
properly trained staff and that the alternative
language progranm is periodically evaluated to ensure
that it is effective in meeting the educational needs
of LEP students. These legal reguirements arvre
explained in OCR pelicy decuments and technical
assistance materials. Public charter schools need teo
become familiar with the Qetails of these legal
requirements.

There are, of course, many different Rinds of programs
offered by public charter schools. For technical
assistance regarding hov the pregram baing offered by a
charter scheol can comply with Faderal civil rights
requirements to serve LEP students, you should contact
the OCR enforcement office that serves your state.

Under Title VI, what must a public charter schoel do to
ensure that parents who are not proficient in English
are provided with appropriate and sufficient :
infermation about school activities?

Public charter schoocls must effectivaly notify parents
who are net proficiant in English of school activities
that are called to the attention of other parents,

Such = notice, to be effective, may have to be provided

in a language other than English.
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How do charter schools pay for the provision of
appropriate educational services to LEP students?

Where a public charter school is part of an LEA, unless
state law makes another agency responsible, the LEA
would be responsible for ensuring that there is
adequate funding for the provision of appropriate
services to LEP students. Where the charter school is
controlled by a governing board independent of the LEA,
unless state law makes another agency responsible, the
independent governing board would be responsible for
ensuring that there is adequate funding for the
provision of appropriate services to LEP students.

The entity responsible for the operation of the public
charter school may want to consider applying for Title
VII funds from ED’s Office of Bilingual Education and
Minority Languages Affairs. However, if an independent
governing board is responsible for the operation of a
public charter school, the charter school must
constitute an LEA under the Elementary and Secondary
Education Act of 1965 in order for the charter school
to receive Title VII funds as an LEA.

Many public charter schools receive Title I funding
from ED’s Office of Elementary and Secondary Education.
Charter schools would receive Title I funds directly
from the SEA if the charter school is treated as an LEA
or from the school district if the charter school is
treated as a public school within an LEA. Title I
funds also may be used to meet the educational needs of
LEP students. 1In addition, a public charter school
could be assisted in meeting its obligations through
such means as joining with other charter schools or
working with LEAs to share qualified staff. It is
important to note that a public charter school cannot
excuse its failure to provide appropriate

educational services to LEP students because of
inadequate financial resources.

Program Accessibility for Individuals with Disabilities

Are public charter schools responsible for ensuring
that their programs and activities are accessible to
persons with disabilities?

Yes. Public charter schools are subject to the same
program accessibility requirements as other public
schools. Program accessibility requirements often
involve complex issues. For assistance in
understanding program accessibility requirements, you
may want to review OCR technical assistance materials.

8

@iy
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Q: Are there different legal requirements that apply to
public charter schools located in older facilities as
compared to newer facilities?

A: Yes, the legal requirements are different. Under the
federal civil rights laws, older facilities (which are
referred to as "existing facilities" in the Section 504
and Title II regulations) do not have to meet the
requirements of federal accessibility codes. For such
facilities, the legal standard is that programs and
activities, when viewed in their entirety, must be
readily accessible to and usable by individuals with
disabjilities. New construction and alterations are

required to be in compliance with federal accessibility
codes.

iyou should be awaré]that Section S04 and Title II have
different time frames regarding what constitutes
existing facilities and new construction and
alterations. Under Section 504, an existing facility
is a facility that was in existence or in the process
of construction before June 3, 1977, the effective date
of the regulation. Under Section 504, new construction
means ground-breaking took place on or after June 3,
1977. Under Title II, an existing facility is a
facility that was in existence or in the process of
construction on January 26, 1992, the effective date of
the regulation. Under Title II, new construction
refers to any building for which bids were invited
after January 26, 1992.

Q: What are the program accessibility requirements that
apply if the public charter school leases its space
from another entity?

A: Leased facilities are subject to the program
accessibility requirements for existing facilities or
new construction and alterations, depending on the date
that the buildings were constructed or altered.

Provision of a Free Appropriate Public Education to
Students with Disabilities

Q: What are the responsibilities of public charter schools
to educate students with disabilities who are protected
by Section 504 and Title II?

Ac A state or local government agency must provide
students with disabilities, consistent with their
individual educational needs, a range of choice in
educational programs and activities that is comparable
to that offered to students without disabilities. This

9
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includes magnet schools, charter schools, or other
schools offering different curricula or instructional
techniques. Under Section 504 and Title II, the
charter school itself, if it is considered a local
educational agency, or the local educational agency, of
which a charter school may be part, must provide a free
appropriate public education (FAPE) to all students
with disabilities who have been admitted to the charter
school, unless state law designates another entity as
being responsible for the provision of FAPE.

Under Section S04 and Title II, the provision of FAPE
includes: 1) establishment of nondiscriminatory
evaluation and placement procedures to prevent
misclassification or inappropriate placement of
students and periodic reevaluation of students who have
been provided special education or related services; 2)
the provision of regular or special education and
related services designed to meet the individual
educational needs of students with disabilities as
adeguately as the needs of nondisabled students are
met; 3) participation of each student with a disability
with nondisabled students in academic settings and in
nonacadenmic services and activities to the maximum
extent appropriate to the needs of the student with a
disability; and 4) establishment of due process
procedures and procedural safequards. FAPE

requirements cover pecific issues that (you may
i kamx become- familiar with by reviewing-fhe Section 504 and
Title II regulations and OCR’s technical assistance

resources.

Q: Could a child be covered under Section 504 and Title II
but not be eligible to receive services under Part B of
the Individuals with Disabilities Education Act (IDERA)?

A: Yes. Although, this is a rare occurrence, there are
students with disabilities who are covered only by
Section 504 and Title II, but who are not eligible to
receive services under Part B of the IDEA. For
example, a child with juvenile rheumateid arthritis who
requires the periodic administration of medication
during the school day, but does not need any special
education services, may be covered by Section 504 and
Title II, even though the child is not eligible for
services under Part B of the IDEA. _Public charter

chold Q@ath Schoolsh need—te—pake—sure™that—they’ have in place

Mg procedures to ensure that students covered by Section . -
504 and Title II, but not by the IDEA, receive [FAPE] ,7\(}(
It should be noted that the IDEA is administered by the
JU.5. Department’s Office of Special Education and zzzﬁaﬂt
o Edwaby Y

-7

10
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Rehabilitative Services (OSERS), while Section 504 and
Title II are enforced by OCR. Under certain
circumstances, public charter schools may be eligible
for IDEA funds. For further information about IDEA
requirements, contact OSERS’s Office of Special
Education Programs.

11
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OCT 27 1997

NOTE TO ELENA KAGEN, MIKE COHEN AND BILL KINCAID
FROM ART COLEMAN

As Bill and I discussed last week, here is a draft of a handout
we plan to circulate regarding civil rights and charter schools.

The U.S. Department of Education’s Office for Civil Rights has
prepared a Questions and Answers brochure that addresses the
application of Federal civil rights laws to public charter
schools. The attached brochure will be available for
dissemination at the national charter schools conference being
sponsored by the Department, beginning November 3.

Because the charter schools movement is so new, charter school
operators and parents have many questions about the civil rights
requirements applicable to charter schools. The Questions and
Answers focus on issues that have been the subject of OCR
investigations regarding charter schools or that have been the
most freguently asked questions that OCR has received regarding
charter schools. The Questions and Answers provide general
information on three major aspects of these requirements:

1) recruitment and admissions; 2) the provision of alternative
language services to limited English proficient students; and 3)
the provision of a free appropriate public education and program
accessibility to students with disabilities.

The U.S. Department of Justice is currently reviewing this draft,
as well.

Thank you for your help on this.
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QUESTIONS AND ANSWERS ON THE APPLICATION OF FEDERAL
CIVIL RIGHT8 LAWS TO PUBLIC CHARTER SCHOOLS

One of the fastest growing areas of public school reform is the
charter schools movement. President Clinton has called for the
creation of 3,000 charter schools by early in the next century as
a vehicle for promoting choice within public school systems.
Charter schools are public schools under contract--or charter--
between a public agency and groups of parents, teachers, school
administrators or others who want to create alternatives and
choice within the public school system. Although public charter
schools are freed from many regulatory burdens and paperwork
requirements,‘%hey must complj}with federal civil rights laws.

The Office for Civil Rights (OCR) in the U.S. Department of
Education (ED)(bnforceégcivil rights laws that protect students
and other participants from discrimination on the basis of race,
color, national origin, sex, disability, and age in programs and
activities that receive federal financial assistance. These laws
are: 1) Title VI of the Civil Rights Act of 1964, which
prohibits discrimination on the basis of race, color, and
national origin; 2) Title IX of the Education Amendments of 1972,
which prohibits discrimination on the basis of sex; 3) Section
504 of the Rehabilitation Act of 1973, which prohibits
discrimination on the basis of disability; 4) the Age
Discrimination Act of 1975, which prohibits discrimination on the
basis of age;(ﬁnd 5) I Title II of the Americans with Disabilities
Act of 1990, which pfohibits discrimination on the basis of
disability by public entities, including public charter schools
and public school districts, regardless of whether they receive
federal financial assistance. J

The following Questions and Answers were developed to provide
information on public charter schools’ obligations under civil
rights laws with respect to recruitment and admissions, provision
of {alternative languagé) services to limited English proficient
(LEP) students, and provision of {a free appropriate public
education and program accessibility\to students with
disabilities. These Questions and Answers focus on issues that
have been the subject of OCR investigations concerning charter
schools or have been the most frequently asked questions.

These Questions and Answers are not intended to provide(yodjwith
all the information (you)may need to ensure compliance with civil
rights laws. Rather, our intent is to highlight key
requirements. Details of these requirements are described in OCR
regulations and policy documents and applicable court decisions.

For information about the civil rights requirements addressed in
these Questions and Answers, as well as other requirements under
the federal civil rights laws, please contact the OCR enforcement
office that serves (your)state. A list of the addresses and
telephone numbers of the OCR enforcement offices is attached.

Wuvy
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Entity Responsible for Civil Rights compliance

Which legal entity is responsible for ensuring that a
public charter school is complying with federal civil
rights laws?

The entity that is responsible for ensuring that a
public charter school is complying with. federal civil
rights laws generally is \the same entity that is
responsible for the operation of the charter schoolzx
State charter school laws provide guidance regarding
entities that are responsible for the operation of
charter schools within a particular state. Unless the
applicable state law provides otherwise, the entity 1
that is responsible for the operation of the public %
charter school would also be responsible for ensuring
that the public charter school is complying with the
requirements of the federal civil rights laws. For -~
example, where a charter school is part of a local
educational agency, the local educational agency would
be responsible for ensuring that the charter school is
complying with the requirements of the federal civil
rights laws.

While the charter school operator generally has
responsibility for ensuring that the charter school
complies with federal civil rights laws, the state
educational agency (SEA) or other authorized chartering
agency also may be responsible. For example, in cases
where the SEA is the direct recipient of federal funds
and the charter school is a subgrantee, the SEA must
have policies that ensure that the subgrantee will
comply with federal requirements.

Effect of EXisting Desegregation Plans on Public Charter Schools

0:

What effect does an existing desegregation plan for a
school district have on the establishment or operation
of a public charter school in that district?

When a public charter school is being established in a
school district that is under either a Title VI
desegregation plan approved by OCR or a court order
requiring desegregation, the charter school must be
established and operated in a manner that is consistent
with the OCR-approved desegregation plan or court
order. Generally, the establishment of a public
charter school may not substantially impede or retard
the scope of desegregation. For example, where the
school district is operating under an OCR-approved or
court-ordered desegregation plan, the establishment of
a public charter school must not adversely affect the

2
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racial composition of the schools from which the
charter school students will be drawn, such that the
school district would not be in compliance with the
desegregation plan or court order. The local
educational agency or other responsible entity should
consult with its attorneys to determine whether
establishment of a charter school is consistent with an
applicable OCR-approved desegregation plan or court
order and whether OCR or court approval is needed.

Recruitment and Admissions

What steps should a public charter school take in order
to be in compliance with federal civil rights laws with
respect to the recruitment of students?

wmut ~F
Consistent with Title VI, Title ng/éection 504, and
Title II, a public charter school $hould not recruit in
a manner that tends to exclude or limit the enrollment
of students of a particular race, color, national
origin, \or sex,)or students with disabilities. Public
charter schools should make sure that any outreach and’
recruitment efforts are designed to effectively reach
all segments of the parent community, including
minority and limited English proficient parents. When
a particular type of outreach program--such as radio
advertisements or community meetings--is used to
publicize a charter school generally, efforts should b
made to ensure that those activities are carried out in
a manner likely to reach a reasonable number of
minorities.

W uud

Also, charter schools(ﬁ%i)make special efforts to :} I

encourage applications from minority and LEP students.
For example, charter schools may: 1) conduct
presentations or meetings with parent teacher
associations or organizations at schools with a large
number of minority students; 2) schedule meetings or
consultations with minority community groups; 3)
indicate in promotional materials that alternative
language services will be provided for LEP students; 4)
indicate in such materials that a free or low cost
lunch program is available for eligible students; 5)
disseminate information about the charter school in
newspapers and other publications and on radio stations
that serve minority communities; and 6) emphasize in
meetings and promotional materials that students from
all segments of the community will be welcome at the
charter school.
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Promotional materials that are used to recruit students
should state that the charter school does not
discriminate on the basis of race, color, national
origin,(gefh'or disability in its programs and

activities. eérials also should—avoid
pefpeguaginggizizzgzsg;;—as_to_;acaT—ee%efT~na%ienal -

origin,—sex, or disability.

What steps does a public charter school have to take in
its recruitment efforts with respect to parents who are
limited English proficient?

A public charter school must ensure that parents who

are not proficient in English are provided with

appropriate and sufficient information about the

charter school. This information must be effectively
communicated to parents 0 are not proficient in

English. For example, (1f outreach materials are made
available to parents, these materials (may have| to be
available in languages other than English to sure

effective communication in those communities that have L
significant numbers of LEP parents.\ If the charter *
school conducts informational meetings with parents or
community groups, in order to ensure effective

communication, translation services should be available
where the local community includes %ﬁgnificant numbers |

of individuals who have limited English proficiency.

What steps does a public charter school have to take in
its recruitment efforts with respect to(?arents with —
disabilitiesﬂ

A public charter school must ensure that information
about the charter school is communicated as effectively
to parents with disabilities as to other parents.
Appropriate auxiliary aids and services must be made
available whenever they are necessary to ensure
effective communication for parents with disabilities.
For example, if loutreach materials\are made available
to parents, thesé& materials should be made available in
such alternative formats as Braille or large print for
parents with visual disabilities. If the charter
school conducts informational meetings with parents or
community groups, qualified interpreters should be
provided \on request] for individuals with hearing
disabilities.

What steps should a public charter school take in order
to ensure that all students, regardless of race, color,
and national origin, are treated in a nondiscriminatory
manner in admissions?
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a: Public charter schools should not use an admissions
process that has the effect of excluding or limiting
admission of students of a partlcular race, color, or
national origin. 1In order to receive the charter
school start-up grants that are available through the
%Mp Federal charter Schools Program, publi¢ charter schools
Q must admit students on the basis of a lottery if more
students apply for admission than can be accommodated.

Many state charter school laws also have specific
provisions that are designed to ensure that charter
schools are open to all students. For example,
consistent with the Federal Charter Schools Program, a
significant number of states specifically require that
public charter schools use a lottery system for
admissions purposes. A few state charter school laws
contain provisions designed to ensure that
transportation services are provided to low-income
students attending such schools.

In public charter schools that do not use a lottery for
admissions, eligibility criteria must be
nondiscriminatory on their face and must be applied in
a nondiscriminatory manner. If these criteria have a
disparate impact on the basis of race, color, or
national origin, they must be necessary to meet the
school’s educational objectives. A public charter
school may use admissions criteria that are related to
the nature of the school, for example, a requirement
that students be at a particular grade level or that
students be concentrating in a particular subject area.

Public charter schools may not treat an individual
differently on the basis of race, color, or national
origin in determining whether he or she satisfies any
admissions requirement. Also, public charter schools

may not utilize criteria or methods of administration

that have the effect of subjecting individuals to
discrimination because of their race, color, or F>

national origin. w$<& %N“%S ﬁd&kaMx P

Where a public charter school ig established in a
school district that is remedying past discrimination,
the charter school may ceansideriJrace or national origin
in admissions to remedy the effects of that past
discrimination. A publlc charter school may also
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X
voluntarily consider-race_in_a narrowly tailored way in
admissions to achieve the educational benefits of -
diversity.\ T T AT A ageunadt T T

- umfu'b Bau.mwb-( ‘M(,\,«1 P

Q: Under Section 504 and Title II, what steps should a
public charter school take in order to ensure that
students with disabilities are treated in a

nondiscriminatory manner in admissions?

As Students with disabilities may not be excluded from
admission to a public charter school solely on the
basis of their disability. 1In applying admissions
criteria to students with disabilities, individualized
determinations must be made as to whether a particular
student can be provided an appropriate program at the
public charter school, including whether the student
can participate in the program with the provision of
supplementary aids and services.

Discrimination on the Basis of Sex o+ —

Q: Do charter schools have the same Title IX obligations
as other public schools?

A: Yes. Consistent with Title IX, public charter schools _—
must ensure that they do not discriminate (on the basis
of sex in their programs and activities| Also, Title
IX protects students from unlawful sexual harassment in
all of a school’s programs or activities, whether they
take place in the facilities of the school, on a school
bus, or at a class, training program, or other activity
sponsored by the school at another location. [in order
to receive technical assistance regarding Title IX,
please contact the OCR enforcement office that serves
your stateij _

Provision of Appropriate Services to students with
Limited English Proficiency

Q: May a public charter school exclude from admission
students who have limited English language proficiency?

A: A public charter school may not categorically exclude
LEP students from participating in a public charter

' In Hopwood v. State of Texas, the U.S. Court of Appeals

for the Fifth Circuit determined that colleges may not consider
race or national origin for the purpose of achieving diversity,
although race or national origin may be considered when needed to
remedy the effects of discrimination by a college. This ruling
applies only in the states of Texas, Louisiana, and Mississippi.
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school’s program. If there are questions about the
legality of the specific requirements of a program
being offered by a charter school, please feel free to
contact the OCR enforcement office that serves your
state.

Do the same requirements to provide \alternative
language services |to LEP students that apply when a LEP
student attends ahy other public school also apply when
a LEP student attends a public charter school?

—

Yes. Title VI prohibits the denial of equal access to
education for national origin minority children. Where

the inability to speak and understand the English

language excludes national origin minority group "
children from effective participation in the

educational program offered by a public school,[ﬁhe

school must take affirmative steps to rectify the

language deficiency }yn order to open its instructional

program to these students.

Public schools must implement procedures that ensure
that (211 LEP students are identified, evaluated, and
provided necessary alternative language services by
properly trained staff and that the alternative
language program is periodically evaluated to ensure
that it is effective in meeting the educational needs
of LEP students.| These legal requirements are
explained in OCR policy documents and technical
assistance materials. Public charter schools need to
become familiar with the details of these legal
reguirements.

There are, of course, many different kinds of programs
offered by public charter schools. For technical
assistance regarding how the program being offered by a
charter school can comply with Federal civil rights
requirements to serve LEP students, you should contact
the OCR enforcement office that serves your state.

Under Title VI, what must a public charter school do to
ensure that parents who are not proficient in English
are provided with appropriate and sufficient
information about school activities?

Public charter schools must effectively notify parents
who are not proficient in English of school activities
that are called to the attention of other parents.

Such a notice, to be effective, may have to be provided
in a language other than English.
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Record Type: Record

To: William R. Kincaid/OPD/EOP, Jonathan H. Schnur/OVP @ OVP

cc:
Subject: comments, FINAL

1) What is the entity that OCR is suggesting is responsible for ensuring a charter school complie
with civil rights laws generally (OCR Question 1), as well as with desegregation plans (OCR
Question 2)? The guidance says this will be "the same entity that is responsible for the operation of the
charter school." What does this mean? Does it mean the public chartering agency that authorizes the
creation of the school and that can review and revoke the school's charter? Does it mean the charter
school's governing board (or principal) that is actually responsible for the day-to-day operation of the
school? The OCR answer is very vague, leading the reader to guess that it might actually be the charter,
school's board or principal. | am not sure they mean this. But | am not sure what they mean.

2) OCR cover page.

—- bilingual education. paragraph 3. refers to "provision of alternative language services".
Does this language mean or imply providing students instruction in their own language? | am concerned
that OCR may be suggesting -~ or be seen to be suggesting —- that charter schools most have a
particular approach to bilingual education. (I am not sure about this, but the language has the feel of
language that has been defined in a specific way in other laws or regs.) (This is also relevent to the
Question # 10 on page 7, where it refers to legal requirements explained in OCR policy documents
and technical assistance materials". What do these documents say and how they define
"alternative language services?")

-- suggested edit. Last sentence of paragraph 3. Could this be changed to read:

"These questions and answers focus on issues raised in frequently asked questions as well as i
the handful of OCR investigations concerning charter schools (This would make the emphasis more

charter schools.)

3) Question 1 -- "what legal entity..." (see comment #1)

4) Question 2 -~ What effect does a desegregation plan have..."
-- (see comment # 1, applie to the last paragraph to the answer to this question) Vel onm Q?

-- ALSO, The second sentence in the answer to this question says "Generally, the establishment of a
public charter school may not substantially impede or retard the scope of desegregation”, | think the
sentence would say what they appear to mean by adding "in a school district that is under a
desegregation plan or court order" after the words "public charter school."

5) Question 3 -- What steps should a public charter take....recruitment"

-~ Single-sex. First sentence says "a public charter school should not recruit in a manner that



tends to limit or exclude or limit the enroliment of students of a particular...sex"
This would seem to prohibit recruiting for a single-sex school under any circumstance. Is this OCR's
position?

~- Stereotypes. The last sentence says “These [the school ] promotlonal] materials also should

6) Question 5 —- "What steps should a public charter school take...with respect to parents with
disabilities?"

2) Is OCR'S position that the charter school may not makeavailable informational materials to parents if
those materials are not produced in braille, etc. for parents with visual disabilities? If so, is this based on
law? Regs? Previous guidance? (This seems onerous, even if getting at a very laudable goal.)

7) Question 6 -" What steps should a public charter school take in order to
ensure...non-discriminatory admissions"

-- last sentence says " a public charter school may use admissions criteria...". | would add "-- if
admissions criteria are permitted by state law and the school's charter, and if the school is not receiving a
federal public charter school grant* here,

8) Question 11 —— "How do charter schools pay for ...appropriate educational services to LEP
students?

-~ Last paragraph, last sentence says "It is important to note that a public charter school coonat
excuse its failure to provide appropriate educational services to LEP students because of inadequate
financial resources." Culd add " like other public schools" after "public charter school."

9) Question 13 —- older facilities and newer facilities
Question 15 and 16 -- re: "provision of FAPE to students with disabilities."

-- Each of thess is quite confusing. Obviuosly, these are complex topics. But these should be
written much more clearly.



