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NOTE TO BRUCE REED, ELENA KAGAN, CHRIS JENNINGS, and ELIZABETH DRYE-

Attached is an interesting cover story on genetic testing from the most recent issue of the ABA 
Journal. This is way out of my bailiwick, but I was surprised to learn that insurers had so much 
leeway to tailor or refuse coverage based on genetic testing. I know that the question of pre­
existing conditions has always been a tough one, but at first blush this seems awfully problematic, 
as does the possibility that someone might not take a possibly valuable genetic test for fear 
of insurance consequences. The article made me wonder whether we are doing anything on this 
front.... 

- Bill Kincaid 



COVER STORY / SCIENCE AND LAW 

BY LORI ANDREWS 

P redicting the future always has 
been a human temptation. In 
one very important sense, we 

now are close to being blessed—or 
cursed—with getting our wish. 

At an increasingly rapid pace, 
biological scientists are using ge­
netics research to develop ways 
for us to learn more about our­
selves—more, in fact, than we 
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might ever want to know. 
"We used to think our fate is in 

our stars," observes James D. Wat­
son, who helped unlock the secrets 
of DNA in the early 1950s and now 
directs the Laboratory of Quantita­
tive Biology, a major genetics re­
search center at Cold Spring Har­
bor on Long Island in New York. 
"Now we know, in-large measure, 
our fate is in our genes." 

Strung together in the almost 
mystical double helix form of DNA, 
genes are the basic unit of heredity. 
They are contained in chromosomes 
carried by every cell in our bodies. 
Each cell contains DNA carrying 
the entire human genome, or all the 
genetic information necessary to 
build a person. 

Because each human's genes 
are unique, they are a personal 

map for that person's biological 
past and future—the traits inherit­
ed from parents and the ones to be 
passed on to children. 

Unfortunately, not all the ge­
netic news is good. As scientists 
learn how to "read" genes, they can 
predict a growing list of potentially 
harmful diseases and traits. 

The bad news contained in ge­
netic information holds deeply per­
sonal implications for each individ­
ual, but it also is the reason why 
third parties, such as insurers, em­
ployers, schools, the military and 
the courts, increasingly want to be 
in on the secret. 

The debate over who should 
have access to genetic information 
about individuals is likely to inten­
sify in the near future as the pace of 
discovery picks up in the genetics 
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A medical technician studies DNA 
sequences. Genetic testing, once 
limited to detection of rare 
diseases, is in the works for heart 
disease, diabetes and cancer. 

field. Courts and legislators 
are sure to be at the center of 
the controversy. 

Much of the spark for that 
explosion of knowledge about 
genetics comes from the Hu­
man Genome Project, co-direct­
ed by the National Institutes 
of Health and the Department 
of Energy. In the project, the 
federal govemment is spend­
ing some $3 billion to support 
efforts to catalog the entire 
human genetic blueprint by 
2005. 

For 20 years, genetic test­
ing has been performed on fe­
tuses. One of the first predic­
tive tests for healthy adults 
screens for the gene that caus­
es Huntington's disease, a de­
bilitating, fatal neurological 
disorder. Young, healthy peo­
ple who test positive for the in­
herited Huntington's mutation 
know it will kill them someday. 

Such genetic news can be 
psychologically devastating. 
Consequently, fewer than 14 
percent of people at risk for 
Huntington's disease decide to 
undergo the genetic testing 
that may force them to con­
front their medical future. 

But genetic testing is no 
longer limited to relatively rare 
diseases such as Huntington's. 

Similar tests are being de­
veloped for more common disorders 
such as heart disease, diabetes and 
certain cancers. Genetic testing also 
is being proposed for numerous 
behavioral disorders such as alco­
holism, manic-depression and even 
"risk-taking" behavior. 

People are starting to use ge­
netic information to measure the 
consequences of major life decisions: 
where to live, what job to take, 
what type of insurance to purchase, 
even whether to bear a child. 

No Easy Decision 
Deciding whether to undergo 

genetic testing is not easy. 
Women with a strong family 

history of breast cancer, for in­
stance, are faced with the prospect 
of learning, through testing, that 
they inherited a genetic mutation 
that poses an 80 percent lifetime 

risk of the disease. But i f genetic 
testing does reveal the breast can­
cer gene, the woman risks losing 
the health insurance she may need 
so badly later on. 

"These are not just hypotheti­
cal fears," says Nancy Wexler, a 
clinical psychologist at Columbia 
University in New York City who 
has studied families that carry in­
herited disease. "People who are 
using genetic testing are losing 
their insurance. And other people 
who should avail themselves of ge­
netic testing are losing their lives to 
save their insurance." 

Wexler has a personal stake 
in her own research. As a member 
of a team in Venezuela that identi­
fied the specific gene for Hunting­
ton's disease in 1993, Wexler was 
zeroing in on what someday may 
kil l her. The disease killed her 
mother, and Wexler is at 50 percent 
risk of developing it as well. She 
has testified before Congress about 
her belief that people have a right 
not to know their genetic makeup. 

Such decisions about whether 
to undergo genetic testing are at 
the heart of the growing legal de­
bate over genetic predictability. In­
dividuals at risk fear that test 
results may be used against 
them by employers, insurers, 
school officials, courts, mort­
gage lenders, adoption agen­
cies, the military and other 
entities. At the same time, 
those institutions claim that 
individuals are not entitled to 
deprive them of information 
that could impact the institu­
tions' own interests. 

Genetics is not totally 
new to the courts—just ask 
the juries in the O.J. Simpson 
trials who heard reams of 
testimony on DNA typing of 
blood samples. Similar tests 
also are common in rape and 
paternity cases. 

But those types of cases 
use genetic factors to link ac­
cused parties to incidents 
that occurred in the past. In 
the new realm of genetics, the 
issues are prospective: Do 
people have a privacy right to 
their genetic information, or 
do other parties have a right 
to demand that it be revealed? 

Those questions are aris­
ing in a growing number of 
legal settings: medical mal­
practice, employment, educa­
tion, family and civil rights. 

ii Few laws protect intrusions on 
11 genetic privacy despite the person-
V| al nature of the information. 

"The highly personal nature of 
the information contained in DNA 
can be illustrated by thinking of 
DNA as containing an individual's 
'future diary,' " says George Annas, 
a health law professor at Boston 
University. "A diary is perhaps the 
most personal and private docu­
ment a person can create. Diaries 
describe the past. The information 
in one's genetic code can be thought 
of as a coded probabilistic future 
diary because it describes an im­
portant part of a unique and per­
sonal future." 

In addition to concems about 
privacy, institutional interest in an 
individual's genetic information 
raises fearsome ghosts in a century 
that has witnessed far too many 
waves of genocide, forced steriliza­
tion and stigmatization of entire 
groups of people on the basis of 
their supposed genetic inferiority. 

Moreover, there are concerns 
that human genetic materials may 
come to be viewed as commercial 
products. 

"Blood, tissue, placenta, cell 
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A federal court ruled that two Marines, Cpl. Joseph Vlacovsky and Lance Cpl. John Moyfield III 
(shown with attorney Eric Seilz) did not have the right to refuse military DNA testing. 

lines and genes are valuable re­
sources in the age of biotechnology, 
useful as sources of information and 
raw material for commercial prod­
ucts," says Dorothy Nelkin, a New 
York University sociologist and co­
author of The DNA Mystique: The 
Gene as a Cultural Icon. "Geneti­
cists rely on routine access to body 
tissues for their research. And some 
biopsied tissue has acquired com­
mercial value as a source of raw 
material for the development of 
pharmaceutical products." 

Despite these concems, the law 
generally has upheld third-party 
access to a person's genetic infor­
mation on a number of fronts. 

Marines on the Genetic Fronliine 
On Dec. 16, 1991, the deputy 

secretary of the U.S. Department of 
Defense quietly issued an obscure 
memo that opened the largest DNA 
bank in the world. 

The directive required that 
every member of the U.S. armed 
forces and all new recruits provide 
the Armed Forces Institute of 
Pathology with a DNA sample, 
which would be maintained on file 
for 75 years. 

The goal of this ongoing pro­
gram is to obtain specimens for all 
active and reserve personnel by 

2001 for a very simple reason: to 
make it easier to identify battlefield 
dead. 

In January 1995, two members 
of the Marine Corps, Lance Cpl. 
John C. Mayfield I I I and Cpl. Jo­
seph Vlacovsky, reported for what 
they expected to be a routine phys­
ical. But when they were informed 
that they were to provide blood and 
saliva for DNA sampling, they re­
fused. 

The two Marines agreed that 
using DNA to identify remains was 
benign, but they expressed concern 
that the military could, at some 
point in the future, use the DNA 
samples for some less innocuous 
purpose, such as the diagnosis of 
hereditary disease or disorders, 
and then could disseminate such 
information. 

Mayfield and Vlacovsky were 
court-martialed for refusing to obey 
an order from an officer. In subse­
quent proceedings, the Marines as­
serted that the collection, storage 
and use of their DNA violated their 
rights to freedom of expression, pri­
vacy and due process under the 
U.S. Constitution. 

Their strongest argument was 
that unreasonable searches and 
seizures are prohibited by the 
Fourth Amendment—the same pro­

vision that protects a crimi­
nal defendant, for example, 
from being subjected to stom­
ach pumping when police see 
the suspect swallow a bag of 
cocaine in efforts to destroy 
evidence. 

In September 1995, a 
federal court mled in favor of 
the govemment in Mayfield 
V. Dalton, 901 F. Supp. 300, 
holding that its interest in 
accounting for the fate of sol­
diers and assuring peace of 
mind to next of kin overrode 
the constitutional interest of 
individual service personnel 
in being free from searches 
and seizures. 

The ruling allowed the 
military to court-martial the 
Marines, but they ended up 
getting light sentences: a 
reprimand and seven days' 
restriction to base. The mili­
tary's policy of requiring DNA 
testing of its members has 
not changed. 

Members of the military 
are not the only people in 
this country with DNA pro­
files on record. Some insur­

ance companies are requiring genet­
ic testing as a condition of coverage, 
and others are dropping insureds or 
charging them higher rates on the 
basis of genetic information discov­
ered through other channels. 
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w issueŝ surrounding.advancesimttli 
••«» sciendeiif igenetics.ftheKinigh^ 
^consideFa'three^rongtdolicy^ 

fji Jijf^i* First,^legislatioi^oourt| 
)i5decisions;and:otheij(e^ 
;i 'pohcyishoulchalstiFe^ 
.,;:contn)l;o\ferlw^t^eni^Gifflfonra^^^ 

isgeneratedal>out5i^^ 
New Hampshire'nudffi#tliis^Mmt,Cfo^^ 
instance, by statmgjha^CTcept^with*!^^^ 

. respect to patenuty^ti|giiffl^wbom^^ 
«S5iiisCTeenmg,'andf^«nsieit^ 
4i. genetic testing|hall SgJflSBe^^ 
*it\nthbutithefpnof^tten\m&{mforniSd^ 
-iP consent otthcimdividualttwb^testedf 
.vHS^^'r SecondfSindividueSsjshould^ 
>;K have;control oveRwho!has;access'tio|j-^ 

their genetic information ̂ ' ^ ^ ^ ^ 

46 ABA JOURNAL / APRIL 1997 AP PHOTO/HONOIULU STAR BULLETIN, KEN IGE 



when she underwent cystic fibrosis 
testing was informed by her insur­
ance company that it would not pay 
for the child's health care costs if she 
chose to complete the pregnancy. 

In another case, a woman whose 
mother had breast cancer was told 
her own health care coverage would 
exclude treatment of breast cancer. 
Even some people who participated 
in genetics research have subse­
quently lost their health insurance, 
including a man who underwent 
screening for a type of colon cancer 
as part of a study at the Huntsmar 
Cancer Center at the University o 
Utah. 

Basing insurance on Genetics 
These actions do follow a cer­

tain calculated logic. Since it is ac­
cepted policy for health insurers to 
exclude people with pre-existing 
disorders, genetic testing provides 
an enormous loophole for classifying 
numerous diseases or other medical 
conditions as pre-existing because 
they have their roots in the genes of 
prospective insureds. 

At first glance, such a policy 
might seem reasonable, akin to 
charging smokers higher rates. 
After all, insurance is based on the 
concepts of risk-spreading and risk-
sharing. When most people's future 
health risks are unknown, the fu­
ture health care costs of a group 
can be predicted on an aggregate, 
actuarial basis and the costs spread 
across the whole group. 

But with genetics technology 
beginning to identify which people 
in a group are likely to develop par­
ticular diseases later on, insura^>ce 
companies have begun to target 
tnem for special treatment: bighpr 
rates or denial of coverage. 

uamed to its extreme, that 
approach to coverage could make 
everyone uninsurable, since every 
human being carries between eight 
and 12 "defective" genes that might 
trigger various medical disorders. 

Moreover, the insurance indus­
try's developing policies on genetic 
predictability raise the same priva­
cy concems for insureds raised by 
the two young Marines in the face 
of the military's mandatory DNA 
screening policy. Many people do 
not want to be forced to gaze into 
their biological crystal balls. 

In some states, legislators have 
begun passing bills to prohibit dis­
crimination by insurers based on 
genetic information. 

But the laws passed so far may 
be too narrow. In Wisconsin, for in­
stance, the legislative protection 
against insurance discrimination 
applies only to DNA tests and does 
not cover tests that analyze pro­
teins contained in genes or infor­
mation on family histories. 

In North Carolina, the law 
protects only people who carry the 
gene for sickle-cell anemia (which 
strikes blacks and, to a lesser ex­
tent, some Europeans of Mediter­
ranean descent). 
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As early as 1989, according to a 
survey of employers by the congres­
sional Office of Technology Assess­
ment, one in 20 companies conduct­
ed genetic screening or monitoring 
of workers. 

And even i f employers them­
selves do not undertake genetic test­
ing, they may receive such informa­
tion about their employees in other 
ways. It might be found in medical 
records submitted by an employee in 
support of a health insurance claim 
or reported by the employee's doctor. 

"Physicians are increasingly 
being put into the role of 'double 
agents,' with dual loyalties to the 
patient and to the patient's school, 
employer, potential insurer, rela­
tive or child," observes sociologist 
Nelkin. 

Genetic testing by employers 
has been accompanied by discrimi­
nation based on that information. 

In the early 1970s, a number 
of companies discriminated agEunst 
black employees and job applicants 
who carried sickle-cell anemia even 
though that status had no bearing 
on an employee's current or future 
health, or on an employee's ability 
to work since the only significance 
of carrying the trait was a l-in-4 
chance of passing the disease on to 
a child if the other parent also was 
a carrier. 

Yet few states have laws bfm-
ning genetic discrimination in em­
ployment. Only six—Florida, Geor­
gia, New Hampshire, New Jersey, 
New York and Oregon—have stat­
utes explicitly prohibiting genetic 
testing without consent. 

At the federal level, the Amer­
icans with Disabilities Act provides 
some protection against job dis­
crimination for people who carry 
genes that predispose them to dis­
eases later in life. 

The compliance manual of the 
Equal Employment Opportunity 
Commission states that under the 
ADA an employer may not discrim­
inate against a person based on ge­
netic information relating to i l l ­
ness, disease or other disorders. 
The EEOC indicated, for example, 
that an employer may not refuse to 
hire someone just because his or her 
genetic profile reveals an increased 
susceptibility to colon cancer. 

But the ADA still permits em­
ployers to order genetic testing of 
people who have been offered em­
ployment, even without their per­
mission, as long as the information 
is not used in unfair ways. 
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TV anchor-couple Bree Walker Lampley and Jim Lampley 
were excoriated for conceiving in light of her disability. 

In September 1995, the San 
Francisco Legal Aid Office filed a 
class action lawsuit by employees of 
Lawrence Berkeley Laboratories, a 
research center at the University of 
California at Berkeley that receives 
funding from the U.S. Department 
of Energy. 

The suit, Norman-Bloodsaw v. 
Lawrence Berkeley National Labora­
tories, No. C95-03220 (N.D. Cal., 
filed Sept. 12, 1995), alleged that 
the lab had tested black employees 
for the sickle-cell gene without their 
knowledge or consent, and had se­
cretly maintained that information 
in employee files. 

The suit was dismissed on 
grounds that the secret testing did 
not constitute an intrusion on em­
ployee privacy. 

Reading, Writing and Genetic Testing 
In U.S. schools, genetics is 

more than just a subject for science 
classes. 

In a few places, schools are 
using genetic tests to screen stu­
dents for a syndrome that iden­
tifies borderline retardation. In 
the future, schoolchildren might 
be screened to identify genes for 
dyslexia or other leaming difficul­
ties, then receive special assistance 
to compensate for the genetic flaw. 

The problem with 
such an approach, how­
ever, is that even if such 
genes can be identified 
(and this is a big "if," 
given that reputable re­
searchers from respect­
ed institutions such as 
Yale have in recent 
years claimed to have 
found genes for complex 
behaviors only to later 
have to retract their 
findings), carrying a 
gene and manifesting 
the disorder are two 
different matters. 

Not all genes are 
completely penetrant; 
there are many genetic 
conditions that occur in 
only a minority of the 
people carrying the 
gene. Often the gene in­
dicates only a predis­
position to a disorder 
that needs additional 
intervention, such as a 
particular environmen­
tal exposure, to be trig­
gered. This means some 
children may be labeled 

as deficient because they carry a 
gene rather than manifest a condi­
tion. 

The implications are profound. 
The work of social psychologist 
Claude Steele at Stanford Univer­
sity indicates that students per­
form more poorly if they know they 
are members of a group that tradi­
tionally has not been academically 
strong, a phenomenon known as 
"stereotype vulnerability." 

Teachers' perceptions of stu­
dents might be affected by such 
genetic stereotyping, giving lower 
grades to children identified as 
having an errant gene even if they 
are performing normally. That pat­
tem has been identified in psycho­
logical studies in which teachers 
were told that one group of stu­
dents was better than another 
when there actually was no differ­
ence. The teachers gave the "better" 
students higher grades and more 
attention, presumably due to the 
"halo" effect of a positive label. 

The use of genetic screening 
in higher education is even more 
problematic. In one case, a man who 
was at 50 percent risk for Hunting­
ton's disease was rejected by med­
ical schools on grounds that i t 
would be a waste of money to train 
someone who might die young. 

For judges with a full load of 
complex cases, the idea that genetic 
information might provide some 
guidance is seductive. Consequent­
ly, the use of genetic testing to an­
swer an expanding variety of legal 
questions is growing, often without 
sufficient thought to the social con­
text or impact. 

In a recent case in Charleston 
County, S.C., a judge ordered that a 
woman be genetically tested for 
Huntington's disease at the instiga­
tion of her ex-husband, who was 
seeking to terminate her parental 
rights. 

This type of case may fore­
shadow a new kind of battle in cus­
tody cases, in which the divorcing 
parents seek genetic testing on 
each other to determine who is 
more predisposed to die sooner 
from cancer or heart disease. Under 
this approach, the "better" pairent 
might be adjudged to be the one 
with the "better" genes. 

Genetic testing also could have 
an explosive impact on personal in­
jury cases. 

Under current law, a success­
ful plaintiff in a medical malprac­
tice or other personal injury case 
generally is awarded damages for 
future losses on the basis of life ex­
pectancy statistics. But savvy de­
fendants may begin to require ge­
netic testing on plaintiffs to find 
evidence that they have a predispo­
sition to an early death, justifying a 
reduction in damages. 

Forcing parties in custody or 
personal injury cases to undergo ge­
netic testing could have a strong de­
terrent effect on parties who fear the 
consequences of learning unwanted 
facts about their genetic makeup. 

In the South Carolina custody 
case, the wife was adamantly op­
posed to being tested for Hunting­
ton's disease, even though she faced 
the loss of her child i f she refused. 
Facing a painful Sophie's choice, 
she simply disappeared. 

The most significant direct 
legal impact of genetics may be in 
criminal law, an area in which 
DNA evidence already is common­
place. But the next step could chal­
lenge the very underpinning of the 
criminal justice system. 

Criminal law is based on the 
idea of free will—that individuals 
"choose" to engage in criminal acts 
for which they must be punished. 

But as geneticists increasingly 
claim to find genetic markers for an­
tisocial behavior, the legal system 
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will be forced to reconsider the con­
cepts of criminal intent and guilt. 

A Dutch research group says it 
has found a gene linked to a propen­
sity to aggression. How should the 
courts rule on a defendant's claim 
that he murdered because it was in 
his genes? 

Judges already show some will­
ingness to accept genetic defenses. 
In similar Califomia cases, two ad­
mitted alcoholic lawyers embezzled 
money from their clients, but the 
one who claimed his alcoholism was 
genetic got a lighter sentence. In a 
murder case, the defendant was 
found not guilty after her violence 
was linked to having Huntington's 
disease. 

Are Ail Genes Created Equal? 
The great, vague specter of ge­

netics is how it may eventually in­
fluence society's view of equality. 

Much of the future research in 
genetics will not be related to dis­
ease but will focus on human indi­
vidual and group traits, such as in­
telligence, behavior and race. Re­
searchers now claim that they can 
distinguish between blacks and 
whites on the basis of differences in 
just three of the 100,000 genes in 
each human. 

Arthur Caplan of the Universi­
ty of Pennsylvania Center for Bio-
ethics has written, "Will the infor­
mation generated by the genome 
project be used to draw new, more 
'precise' boundaries concerning 
membership in existing groups? 
Will individuals who have tried to 
break their ties with ethnic or 
racial groups be forced to confront 
their biological ancestry and lin­
eage in ways that clash with their 
own self-perception and the lives 
they have built with others?" 

The potential exists for genet­
ics research to produce findings that 
could undermine our conceptions of 
equality of opportunity, and indi­
vidual and social responsibility. 

Already, some physicians and 
lawyers suggest that people should 
have a duty to learn their own ge­
netic status and to avoid having 
children who may be adversely af­
fected by their genetic heritage. 

In articles in both medical and 
Texas legal literature, Margery 
Shaw, a lawyer and geneticist, rec­
ommends that states adopt policies 
to prevent the birth of children with 
genetic diseases. She suggests that 
the prevention of genetic disease is 
so important that a couple deciding 

to give birth to a child with a seri­
ous genetic disorder should be crim­
inally guilty of child abuse. 

Shaw also suggests the imposi­
tion of tort liability for not sharing 
genetic information with relatives or 
for not undergoing genetic testing. 

In the case of Curlender v. 
Bio-Science Laboratories, 106 Cal. 
App. 3d 811 (1980), 
a Califomia appel­
late court stated in 
dicta that a child 
with a genetic de­
fect could bring suit 
against her parents 
for not undergoing 
prenatal screening 
and aborting her. 

In 1991, Bree 
Walker Lampley, a 
television anchor in 
Los Angeles, found 
herself caught up in 
the intense emotions 
that these issues can 
breed. When Lamp-
ley, who has ectro-
dactyly, a mild ge­
netic condition that 
caused the bones in 
her fingers and toes 
to fuse, made public 
her decision to give 
birth to a child with 
the same condition, 
a radio talk show 
host and her listen­
ers attacked the de­
cision as irresponsi­
ble and immoral. 

Lampley, along 
with several disabil­
ity rights groups, 
filed a Federal Communications 
Commission complaint against the 
radio station for violating its per­
sonal attack mle and failing to pre­
sent both sides of the issue. The 
complaint was denied. 

Throughout the United States, 
people seem to have drifted into a 
mindset that assumes that if genet­
ic information exists, it should be 
acted on and taken into considera­
tion in a variety of social realms. 

In The DNA Mystique, Nelkin 
and co-author Susan Lindee observe 
how quickly the new genetics has 
become part of popular culture. 
Their studies found that genes have 
been used to explain a wide range 
of social phenomena, including 
crime, job success, sexual orienta­
tion and adultery. 

Nelkin and Lindee speculate 
on why such explanations are read­

ily accepted by the public: "They 
can relieve personal guilt by imply­
ing compulsion, an inborn inability 
to resist specific behavior" and they 
can relieve societal guilt and give 
society an excuse to cut out social 
services by deflecting attention 
away from social and economic in­
fluences on behavior. 

How genetic research will impact society remains to be seen. 

Clearly, the promise of genetics 
is everywhere, and much fanfare ac­
companies each genetic discovery. 

But less attention is focused on 
how vî e will use knowledge gained 
through genetic testing. When an 
article in the Journal of the Ameri­
can Medical Association heralded 
the discovery (later disputed) of a 
genetic marker for alcoholism, 140 
newspapers and magazines ran ar­
ticles praising the advance. Not a 
single article addressed the issue of 
what we would actually do i f we 
identified individuals with a genet­
ic propensity toward alcoholism. 

The vexing question of how the 
fruits of genetic research should be 
used by society is on the table. Sci­
entists are charting the map of the 
human genome, but the legal sys­
tem will play a crucial role in deter­
mining where that map leads. • 
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viduals going about lawful busi­
ness, to dog their footsteps or chase 
them down the street, to scream or 
gesticulate in their faces." 

While the protesters certainly 
had a right to chant and hold up 
signs, Winter stated, "a nose-to-
nose confrontation is hardly essen­
tial to conveying [their] views." 

Relection of 'Floating Buffer Zones' 
But this peaceful-persuasion 

view of the First Amendment was 
largely rejected by the Supreme 
Court. In a spht decision, the jus­
tices upheld the 15-foot "fixed buffer 
zone" at the doorway of the clinics 
but struck down what they called 
the "floating 15-foot buffer zones" 
around people and vehicles ap­
proaching the clinics. 

The first holding was no sur­
prise. Just three years ago, in Mad-
sen V. Women's Health Center, 512 
U.S. 753, the justices had upheld a 
36-foot buffer zone at the entrance 

There is no generalized 
'right to be left a lone' on 
public street or sidewalk. 

to an embattled abortion clinic in 
Melbourne, Fla. As in the Florida 
case, the 15-foot protest-free zone 
at the entrances to the New York 
clinics was needed to "secure physi­
cal access" to the facilities, the 
Court decided in a 6-3 vote. 

Justices Antonin Scalia, An­
thony M. Kennedy and Clarence 
Thomas dissented from this hold­
ing, as they had in Madsen. 

But the order requiring the 
sidewalk demonstrators to stay 15 
feet from patients and others visit­
ing the clinics, as well to cease and 
desist their counseling on request, 
violates the First Amendment, 
ruled the Court by a vote of 8-1. 

"We strike down the floating 
buffer zones around people enter­
ing or leaving the clinics because 
they burden more speech than is 
necessary," wrote Chief Justice Wil­
liam H. Rehnquist for the Court. 
There is no "generalized 'right to be 
left alone' on a public street or side­
walk," he asserted. 

Leafletting on a sidewalk and 
commenting on matters of public 
concern involve "classic forms of 
speech that lie at the heart of the 
First Amendment," he stated. 

A judicial order that keeps 
most of the protesters at least 15 
feet away amounts to a "broad pro­
hibition" on peaceful and protected 
speech as well as intimidating con­
duct, the chief justice stated. 

During oral arguments in Oc­
tober, the justices had puzzled over 
how this 15-foot no-protest barrier 
could be enforced fairly, since the 
sidewalks near the clinic were only 
17 feet wide. I f a clinic visitor 
walked down the middle of the side­
walk, would the demonstrators have 
to move into the street to avoid vio­
lating the injunction? Rehnquist 
cited this awkwardness and the re­
sulting "lack of certainty" as a rea­
son for invalidating the sidewalk 
buffer zones. 

On the streets and sidewalks, 
the chief justice concluded, "our cit­
izens must tolerate insulting, even 
outrageous, speech in order to pro­
vide adequate breathing space to 
the freedoms protected by the First 

Amendment." 
Only Justice 

Stephen G. Brey-
er dissented on 
this issue. Breyer 
faulted the ma­
jority's loose use 
of the phrase 
"floating bubble 

zone," which was not used in the in­
junction. The injunction's require­
ment that abortion protesters keep 
their distance from clinic visitors 
did not accompany those targets to 
the grocery store, Breyer pointed 
out, but applied only in the proxim­
ity of clinics. 

Rehnquist did not ignore the 
record of harassment and intimida­
tion at the New York clinics. His 
opinion describes in detail the 
demonstrators' "aggressive tech­
niques," including "jostling, grab­
bing, pushing and shoving women" 
and "in-your-face yelling." 

"In some situations," he ven­
tured, "a record of abusive conduct" 
might even "justify some sort of 
zone of separation" between pa­
tients and protesters. But i t "can­
not be sustained on this record," he 
concluded. 

One can only wonder, i f this 
record does not do it, what would? 

"This is a strong affirmation of 
the 'in-your-face' view of the First 
Amendment," says Professor Rod­
ney A. Smolla, a free-speech expert 
at Marshall-Wythe School of Law 
at the College of William and Mary 
in Williamsburg, Va. "The Court 

has rejected the notion that listen­
ers have a zone of privacy or that 
there is a right not to be hassled." 

Smolla noted that, in the past, 
former first lady Jacqueline Ken­
nedy Onassis, among other celebri­
ties, had obtained court orders that 
required photographers to stay 25 
feet away from her when she trav­
eled in public. I f such a case were 
coming up again, the photographer 
would come to court with a strong 
First Amendment argument that 
this type of floating buffer zone is 
unconstitutional, observed Smolla. 

Other legal experts say the de­
cision spells trouble for the new 
wave of municipal ordinances that 
seek to restrain aggressive panhan­
dlers. 

"This case establishes a First 
Amendment right to speak, even 
when people say they don't want to 
be spoken to," says Erwin Chemer-
insky, a professor at the University 
of Southern California Law Center 
in Los Angeles. 

The most immediate impact 
will be felt in the abortion area. 
Cities such as Phoenix, Ariz., and 
Santa Barbara, Calif, have enacted 
ordinances that require crowds of 
demonstrators to stand 50 or 100 
feet away from people entering 
health care facilities. These ordi­
nances are being challenged as un­
constitutional by anti-abortion ac­
tivists, and the Schenck decision 
surely gives them a powerful argu­
ment. 

Jay Sekulow, counsel for the 
American Center for Law and Jus­
tice in Virginia Beach, Va., who rep­
resented Schenck before the Court, 
hails the ruling as "a resounding 
victory" for free speech. "The First 
Amendment protects speech you 
may not agree with or speech you 
don't want to hear," he says. 

On the other side, the NOW 
Legal Defense Fund stressed that 
the Court had reaffirmed the valid­
ity of fixed buffer zones and left 
open the possibility that other mea­
sures could be taken to protect 
women from harassment and in­
timidation near abortion clinics. 

In the end, the ruling sends a 
message that has been heard often 
from the Rehnquist Court in recent 
years: The First Amendment's guar­
antee of freedom of speech stands 
uniquely strong among the individ­
ual rights protected by the Consti­
tution. The outcome in Schenck 
shouts out that point—loud, clear 
and in your face. • 
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COVER STORY / SCIENCE AND LAW 

BY LORI ANDREWS 

P redicting the future always has 
been a human temptation. In 
one very important sense, we 

now are close to being blessed—or 
cursed—with getting our wish. 

At an increasingly rapid pace, 
biological scientists are using ge­
netics research to develop ways 
for us to learn more about our­
selves—more, in fact, than we 

Lori Andrews is a professor at 
Chicago-Kent College of Law and a 
senior research fellow at the Ameri­
can Bar Foundation. She is the re­
cipient ofa grant from the National 
Center for Human Genome Research 
of the National Institutes of Health 
to develop a policy framework for 
genetic technologies. 

might ever want to know. 
"We used to think our fate is in 

our stars," observes James D. Wat­
son, who helped unlock the secrets 
of DNA in the early 1950s and now 
directs the Laboratory of Quantita­
tive Biology, a major genetics re­
search center at Cold Spring Har­
bor on Long Island in New York. 
"Now we know, in'large measure, 
our fate is in our genes." 

Strung together in the almost 
mystical double helix form of DNA, 
genes are the basic unit of heredity. 
They are contained in chromosomes 
carried by every cell in our bodies. 
Each cell contains DNA carrying 
the entire human genome, or all the 
genetic information necessary to 
build a person. 

Because each human's genes 
are unique, they are a personal 

map for that person's biological 
past and future—the traits inherit­
ed from parents and the ones to be 
passed on to children. 

Unfortunately, not all the ge­
netic news is good. As scientists 
learn how to "read" genes, they can 
predict a growing list of potentially 
harmful diseases and traits. 

The bad news contained in ge­
netic information holds deeply per­
sonal implications for each individ­
ual, but i t also is the reason why 
third parties, such as insurers, em­
ployers, schools, the military and 
the courts, increasingly want to be 
in on the secret. 

The debate over who should 
have access to genetic information 
about individuals is likely to inten­
sify in the near future as the pace of 
discovery picks up in the genetics 
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A medical technician studies DNA 
sequences. Genetic testing, once 
limited to detection of rare 
diseases, is in the works for heart 
disease, diabetes and cancer. 

field. Courts and legislators 
are sure to be at the center of 
the controversy. 

Much of the spark for that 
explosion of knowledge about 
genetics comes from the Hu­
man Genome Project, co-direct­
ed by the National Institutes 
of Health and the Department 
of Energy. In the project, the 
federal government is spend­
ing some $3 billion to support 
efforts to catalog the entire 
human genetic blueprint by 
2005. 

For 20 years, genetic test­
ing has been performed on fe­
tuses. One of the first predic­
tive tests for healthy adults 
screens for the gene that caus­
es Huntington's disease, a de­
bilitating, fatal neurological 
disorder. Young, healthy peo­
ple who test positive for the in­
herited Huntington's mutation 
know it will kill them someday. 

Such genetic news can be 
psychologically devastating. 
Consequently, fewer than 14 
percent of people at risk for 
Huntington's disease decide to 
undergo the genetic testing 
that may force them to con­
front their medical future. 

But genetic testing is no 
longer limited to relatively rare 
diseases such as Huntington's. 

Similar tests are being de­
veloped for more common disorders 
such as heart disease, diabetes and 
certain cancers. Genetic testing also 
is being proposed for numerous 
behavioral disorders such as alco­
holism, manic-depression and even 
"risk-taking" behavior. 

People are starting to use ge­
netic information to measure the 
consequences of major life decisions: 
where to live, what job to take, 
what type of insurance to purchase, 
even whether to bear a child. 

No Easy Decision 
Deciding whether to undergo 

genetic testing is not easy. 
Women with a strong family 

history of breast cancer, for in­
stance, are faced with the prospect 
of learning, through testing, that 
they inherited a genetic mutation 
that poses an 80 percent lifetime 

risk of the disease. But i f genetic 
testing does reveal the breast can­
cer gene, the woman risks losing 
the health insurance she may need 
so badly later on. 

"These are not just hypotheti­
cal fears," says Nancy Wexler, a 
clinical psychologist at Columbia 
University in New York City who 
has studied families that carry in­
herited disease. "People who are 
using genetic testing are losing 
their insurance. And other people 
who should avail themselves of ge­
netic testing are losing their lives to 
save their insurance." 

Wexler has a personal stake 
in her own research. As a member 
of a team in Venezuela that identi­
fied the specific gene for Hunting­
ton's disease in 1993, Wexler was 
zeroing in on what someday may 
ki l l her. The disease killed her 
mother, and Wexler is at 50 percent 
risk of developing it as well. She 
has testified before Congress about 
her belief that people have a right 
not to know their genetic makeup. 

Such decisions about whether 
to undergo genetic testing are at 
the heart of the growing legal de­
bate over genetic predictability. In­
dividuals at risk fear that test 
results may be used against 
them by employers, insurers, 
school officials, courts, mort­
gage lenders, adoption agen­
cies, the military and other 
entities. At the same time, 
those institutions claim that 
individuals are not entitled to 
deprive them of information 
that could impact the institu­
tions' own interests. 

Genetics is not totally 
new to the courts—just ask 
the juries in the O.J. Simpson 
trials who heard reams of 
testimony on DNA typing of 
blood samples. Similar tests 
also are common in rape and 
paternity cases. 

But those types of cases 
use genetic factors to link ac­
cused parties to incidents 
that occurred in the past. In 
the new realm of genetics, the 
issues are prospective: Do 
people have a privacy right to 
their genetic information, or 
do other parties have a right 
to demand that it be revealed? 

Those questions are aris­
ing in a growing number of 
legal settings: medical mal­
practice, employment, educa­
tion, family and civil rights. 

Few laws protect intrusions on 
genetic privacy despite the person­
al nature of the information. 

"The highly personal nature of 
the information contained in DNA 
can be illustrated by thinking of 
DNA as containing an individual's 
'future diary,'" says George Annas, 
a health law professor at Boston 
University. "A diary is perhaps the 
most personal and private docu­
ment a person can create. Diaries 
describe the past. The information 
in one's genetic code can be thought 
of as a coded probabilistic future 
diary because it describes an im­
portant part of a unique and per­
sonal future." 

In addition to concerns about 
privacy, institutional interest in an 
individual's genetic information 
raises fearsome ghosts in a century 
that has witnessed far too many 
waves of genocide, forced steriliza­
tion and stigmatization of entire 
groups of people on the basis of 
their supposed genetic inferiority. 

Moreover, there are concerns 
that human genetic materials may 
come to be viewed as commercial 
products. 

"Blood, tissue, placenta, cell 
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A federal court ruled that two Marines, Cpl. Joseph Vlacovsky and Lance Cpl. John Mayfield 
(shown with attorney Eric Seilz) did not have the right to refuse military DNA testing. 

lines and genes are valuable re­
sources in the age of biotechnology, 
useful as sources of information and 
raw material for commercial prod­
ucts," says Dorothy Nelkin, a New 
York University sociologist and co­
author of The DNA Mystique: The 
Gene as a Cultural Icon. "Geneti­
cists rely on routine access to body 
tissues for their research. And some 
biopsied tissue has acquired com­
mercial value as a source of raw 
material for the development of 
pharmaceutical products." 

Despite these concems, the law 
generally has upheld third-party 
access to a person's genetic infor­
mation on a number of fronts. 

Marines on tiie Genetic Frontline 
On Dec. 16, 1991, the deputy 

secretary of the U.S. Department of 
Defense quietly issued an obscure 
memo that opened the largest DNA 
bank in the world. 

The directive required that 
every member of the U.S. armed 
forces and all new recruits provide 
the Armed Forces Institute of 
Pathology with a DNA sample, 
which would be maintained on file 
for 75 years. 

The goal of this ongoing pro­
gram is to obtain specimens for all 
active and reserve personnel by 

2001 for a very simple reason: to 
make it easier to identify battlefield 
dead. 

In January 1995, two members 
of the Marine Corps, Lance Cpl. 
John C. Mayfield I I I and Cpl. Jo­
seph Vlacovsky, reported for what 
they expected to be a routine phys­
ical. But when they were informed 
that they were to provide blood and 
saliva for DNA sampling, they re­
fused. 

The two Marines agreed that 
using DNA to identify remains was 
benign, but they expressed concern 
that the military could, at some 
point in the future, use the DNA 
samples for some less innocuous 
purpose, such as the diagnosis of 
hereditary disease or disorders, 
and then could disseminate such 
information. 

Mayfield and Vlacovsky were 
court-martialed for refusing to obey 
an order from an officer. In subse­
quent proceedings, the Marines as­
serted that the collection, storage 
and use of their DNA violated their 
rights to freedom of expression, pri­
vacy and due process under the 
U.S. Constitution. 

Their strongest argument was 
that unreasonable searches and 
seizures are prohibited by the 
Fourth Amendment—the same pro­

vision that protects a crimi­
nal defendant, for example, 
from being subjected to stom­
ach pumping when police see 
the suspect swallow a bag of 
cocaine in efforts to destroy 
evidence. 

In September 1995, a 
federal court ruled in favor of 
the government in Mayfield 
V. Dalton, 901 F. Supp. 300, 
holding that its interest in 
accounting for the fate of sol­
diers and assuring peace of 
mind to next of kin overrode 
the constitutional interest of 
individual service personnel 
in being free from searches 
and seizures. 

The ruling allowed the 
military to court-martial the 
Marines, but they ended up 
getting light sentences: a 
reprimand and seven days' 
restriction to base. The mili­
tary's policy of requiring DNA 
testing of its members has 
not changed. 

Members of the military 
are not the only people in 
this country with DNA pro­
files on record. Some insur­

ance companies are requiring genet­
ic testing as a condition of coverage, 
and others are dropping insureds or 
charging them higher rates on the 
basis of genetic information discov­
ered through other channels. 

In one instance, a pregnantM 
woman whose fetus was affected ij. 

Framing the Debate ~ 
As courts, legislators and otherv 
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when she underwent cystic fibrosis 
testing was informed by her insur­
ance company that it would not pay 
for the child's health care costs if she 
chose to complete the pregnancy. 

In another case, a woman whose 
mother had breast cancer was told 
her own health care coverage would 
exclude treatment of breast cancer. 
Even some people who participated 
in genetics research have subse­
quently lost their health insurance, 
including a man who underwent 
screening for a type of colon cancer 
as part of a study at the Huntsmar 
Cancer Center at the University o;' 
Utah. 

Basing Insurance on Genetics 
These actions do follow a cer­

tain calculated logic. Since i t is ac­
cepted policy for health insurers to 
exclude people with pre-existing 
disorders, genetic testing provides 
an enormous loophole for classifying 
numerous diseases or other medical 
conditions as pre-existing because 
they have their roots in the genes of 
prospective insureds. 

At first glance, such a policy 
might seem reasonable, akin to 
charging smokers higher rates. 
After all, insurance is based on the 
concepts of risk-spreading and risk-
sharing. When most people's future 
health risks are unknown, the fu­
ture health care costs of a group 
can be predicted on an aggregate, 
actuarial basis and the costs spread 
across the whole group. 

But with genetics technology 
beginning to identify which people 
in a group are likely to develop par­
ticular diseases later on, ipsurai;ice 
companies have begun to target 
tTiem for special treatment- higher 
rates or denial of coverage. 

•" Darned to its extreme, that 
approach to coverage could make 
everyone uninsurable, since every 
human being carries between eight 
and 12 "defective" genes that might 
trigger various medical disorders. 

Moreover, the insurance indus­
try's developing policies on genetic 
predictability raise the same priva­
cy concerns for insureds raised by 
the two young Marines in the face 
of the military's mandatory DNA 
screening policy. Many people do 
not want to be forced to gaze into 
their biological crystal balls. 

In some states, legislators have 
begun passing bills to prohibit dis­
crimination by insurers based on 
genetic information. 

But the laws passed so far may 
be too narrow. In Wisconsin, for in­
stance, the legislative protection 
against insurance discrimination 
applies only to DNA tests and does 
not cover tests that analyze pro­
teins contained in genes or infor­
mation on family histories. 

In North Carolina, the law 
protects only people who carry the 
gene for sickle-cell anemia (which 
strikes blacks and, to a lesser ex­
tent, some Europeans of Mediter­
ranean descent). 
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As early as 1989, according to a 
survey of employers by the congres­
sional Office of Technology Assess­
ment, one in 20 companies conduct­
ed genetic screening or monitoring 
of workers. 

And even i f employers them­
selves do not undertake genetic test­
ing, they may receive such informa­
tion about their employees in other 
ways. It might be found in medical 
records submitted by an employee in 
support of a health insurance claim 
or reported by the employee's doctor. 

"Physicians are increasingly 
being put into the role of 'double 
agents,' with dual loyalties to the 
patient and to the patient's school, 
employer, potential insurer, rela­
tive or child," observes sociologist 
Nelkin. 

Genetic testing by employers 
has been accompanied by discrimi­
nation based on that information. 

In the early 1970s, a number 
of companies discriminated against 
black employees and job applicants 
who carried sickle-cell anemia even 
though that status had no bearing 
on an employee's current or future 
health, or on an employee's ability 
to work since the only significance 
of carrying the trait was a l-in-4 
chance of passing the disease on to 
a child i f the other parent also was 
a carrier. 

Yet few states have laws ban­
ning genetic discrimination in em­
ployment. Only six—Florida, Geor­
gia, New Hampshire, New Jersey, 
New York and Oregon—have stat­
utes explicitly prohibiting genetic 
testing without consent. 

At the federal level, the Amer­
icans with Disabilities Act provides 
some protection against job dis­
crimination for people who carry 
genes that predispose them to dis­
eases later in life. 

The compliance manual of the 
Equal Employment Opportunity 
Commission states that under the 
ADA an employer may not discrim­
inate against a person based on ge­
netic information relating to i l l ­
ness, disease or other disorders. 
The EEOC indicated, for example, 
that an employer may not refuse to 
hire someone just because his or her 
genetic profile reveals an increased 
susceptibility to colon cancer. 

But the ADA still permits em­
ployers to order genetic testing of 
people who have been offered em­
ployment, even without their per­
mission, as long as the information 
is not used in unfair ways. 

ABA JOURNAL / APRIL 1997 47 



TV anchor-couple Bree Walker Lampley and Jim Lampley 
were excoriated for conceiving in light of her disability. 

In September 1995, the San 
Francisco Legal Aid Office filed a 
class action lawsuit by employees of 
Lawrence Berkeley Laboratories, a 
research center at the University of 
California at Berkeley that receives 
funding from the U.S. Department 
of Energy. 

The suit, Norman-Bloodsaw v. 
Lawrence Berkeley National Labora­
tories, No. C95-03220 (N.D. Cal, 
filed Sept. 12, 1995), alleged that 
the lab had tested black employees 
for the sickle-cell gene without their 
knowledge or consent, and had se­
cretly maintained that information 
in employee files. 

The suit was dismissed on 
grounds that the secret testing did 
not constitute an intrusion on em­
ployee privacy. 

Reading, Writing and Genetic Testing 
In U.S. schools, genetics is 

more than just a subject for science 
classes. 

In a few places, schools are 
using genetic tests to screen stu­
dents for a syndrome that iden­
tifies borderline retardation. In 
the future, schoolchildren might 
be screened to identify genes for 
dyslexia or other learning difficul­
ties, then receive special assistance 
to compensate for the genetic flaw. 

The problem with 
such an approach, how­
ever, is that even i f such 
genes can be identified 
(and this is a big "if," 
given that reputable re­
searchers from respect­
ed institutions such as 
Yale have in recent 
years claimed to have 
found genes for complex 
behaviors only to later 
have to retract their 
findings), carrying a 
gene and manifesting 
the disorder are two 
different matters. 

Not all genes are 
completely penetrant; 
there are many genetic 
conditions that occur in 
only a minority of the 
people carrying the 
gene. Often the gene in­
dicates only a predis­
position to a disorder 
that needs additional 
intervention, such as a 
particular environmen­
tal exposure, to be trig­
gered. This means some 
children may be labeled 

as deficient because they carry a 
gene rather than manifest a condi­
tion. 

The implications are profound. 
The work of social psychologist 
Claude Steele at Stanford Univer­
sity indicates that students per­
form more poorly i f they know they 
are members of a group that tradi­
tionally has not been academically 
strong, a phenomenon known as , 
"stereotype vulnerability." 

Teachers' perceptions of stu­
dents might be affected by such 
genetic stereotyping, giving lower 
grades to children identified as 
having an errant gene even i f they 
are performing normally. That pat­
tern has been identified in psycho­
logical studies in which teachers 
were told that one group of stu­
dents was better than another 
when there actually was no differ­
ence. The teachers gave the "better" 
students higher grades and more 
attention, presumably due to the 
"halo" effect of a positive label. 

The use of genetic screening 
in higher education is even more 
problematic. In one case, a man who 
was at 50 percent risk for Hunting­
ton's disease was rejected by med­
ical schools on grounds that i t 
would be a waste of money to train 
someone who might die young. 

For judges with a full load of 
complex cases, the idea that genetic 
information might provide some 
guidance is seductive. Consequent­
ly, the use of genetic testing to an­
swer an expanding variety of legal 
questions is growing, often without 
sufficient thought to the social con­
text or impact. 

In a recent case in Charleston 
County, S.C., a judge ordered that a 
woman be genetically tested for 
Huntington's disease at the instiga­
tion of her ex-husband, who was 
seeking to terminate her parental 
rights. 

This type of case may fore­
shadow a new kind of battle in cus­
tody cases, in which the divorcing 
parents seek genetic testing on 
each other to determine who is 
more predisposed to die sooner 
from cancer or heart disease. Under 
this approach, the "better" parent 
might be adjudged to be the one 
with the "better" genes. 

Genetic testing also could have 
an explosive impact on personal in­
jury cases. 

Under current law, a success­
ful plaintiff in a medical malprac­
tice or other personal injury case 
generally is awarded damages for 
future losses on the basis of life ex­
pectancy statistics. But savvy de­
fendants may begin to require ge­
netic testing on plaintiffs to find 
evidence that they have a predispo­
sition to an early death, justifying a 
reduction in damages. 

Forcing parties in custody or 
personal injury cases to undergo ge­
netic testing could have a strong de­
terrent effect on parties who fear the 
consequences of learning unwanted 
facts about their genetic makeup. 

In the South Carolina custody 
case, the wife was adamantly op­
posed to being tested for Hunting­
ton's disease, even though she faced 
the loss of her child i f she refused. 
Facing a painful Sophie's choice, 
she simply disappeared. 

The most significant direct 
legal impact of genetics may be in 
criminal law, an area in which 
DNA evidence already is common­
place. But the next step could chal­
lenge the very underpinning of the 
criminal justice system. 

Criminal law is based on the 
idea of free will—that individuals 
"choose" to engage in criminal acts 
for which they must be punished. 

But as geneticists increasingly 
claim to find genetic markers for an­
tisocial behavior, the legal system 
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will be forced to reconsider the con­
cepts of criminal intent and guilt. 

A Dutch research group says it 
has found a gene linked to a propen­
sity to aggression. How should the 
courts rule on a defendant's claim 
that he murdered because it was in 
his genes? 

Judges already show some will­
ingness to accept genetic defenses. 
In similar California cases, two ad­
mitted alcoholic lawyers embezzled 
money from their clients, but the 
one who claimed his alcoholism was 
genetic got a lighter sentence. In a 
murder case, the defendant was 
found not guilty after her violence 
was linked to having Huntington's 
disease. 

Are Ail Genes Created Equal? 
The great, vague specter of ge­

netics is how it may eventually in­
fluence society's view of equality. 

Much of the future research in 
genetics will not be related to dis­
ease but will focus on human indi­
vidual and group traits, such as in­
telligence, behavior and race. Re­
searchers now claim that they can 
distinguish between blacks and 
whites on the basis of differences in 
just three of the 100,000 genes in 
each human. 

Arthur Caplan of the Universi­
ty of Pennsylvania Center for Bio-
ethics has written, "Will the infor­
mation generated by the genome 
project be used to draw new, more 
'precise' boundaries concerning 
membership in existing groups? 
Will individuals who have tried to 
break their ties with ethnic or 
racial groups be forced to confront 
their biological ancestry and lin­
eage in ways that clash with their 
own self-perception and the lives 
they have built with others?" 

The potential exists for genet­
ics research to produce findings that 
could undermine our conceptions of 
equality of opportunity, and indi­
vidual and social responsibility. 

Already, some physicians and 
lawyers suggest that people should 
have a duty to learn their own ge­
netic status and to avoid having 
children who may be adversely af­
fected by their genetic heritage. 

In articles in both medical and 
Texas legal literature, Margery 
Shaw, a lawyer and geneticist, rec­
ommends that states adopt policies 
to prevent the birth of children with 
genetic diseases. She suggests that 
the prevention of genetic disease is 
so important that a couple deciding 

to give birth to a child with a seri­
ous genetic disorder should be crim­
inally guilty of child abuse. 

Shaw also suggests the imposi­
tion of tort liability for not sharing 
genetic information with relatives or 
for not undergoing genetic testing. 

In the case of Curlender v. 
Bio-Science Laboratories, 106 Cal. 
App. 3d 811 (1980), 
a California appel­
late court stated in 
dicta that a child 
with a genetic de­
fect could bring suit 
against her parents 
for not undergoing 
prenatal screening 
and aborting her. 

In 1991, Bree 
Walker Lampley, a 
television anchor in 
Los Angeles, found 
herself caught up in 
the intense emotions 
that these issues can 
breed. When Lamp-
ley, who has ectro-
dactyly, a mild ge­
netic condition that 
caused the bones in 
her fingers and toes 
to fuse, made public 
her decision to give 
birth to a child with 
the same condition, 
a radio talk show 
host and her listen­
ers attacked the de­
cision as irresponsi­
ble and immoral. 

Lampley, along 
with several disabil­
ity rights groups, 
filed a Federal Communications 
Commission complaint against the 
radio station for violating its per­
sonal attack rule and failing to pre­
sent both sides of the issue. The 
complaint was denied. 

Throughout the United States, 
people seem to have drifted into a 
mindset that assumes that if genet­
ic information exists, it should be 
acted on and taken into considera­
tion in a variety of social realms. 

In The DNA Mystique, Nelkin 
and co-author Susan Lindee observe 
how quickly the new genetics has 
become part of popular culture. 
Their studies found that genes have 
been used to explain a wide range 
of social phenomena, including 
crime, job success, sexual orienta­
tion and adultery. 

Nelkin and Lindee speculate 
on why such explanations are read­

ily accepted by the public: "They 
can relieve personal guilt by imply­
ing compulsion, an inborn inability 
to resist specific behavior" and they 
can relieve societal guilt and give 
society an excuse to cut out social 
services by deflecting attention 
away from social and economic in­
fluences on behavior. 

How genetic research will impact society remains to be seen. 

Clearly, the promise of genetics 
is everywhere, and much fanfare ac­
companies each genetic discovery. 

But less attention is focused on 
how we will use knowledge gained 
through genetic testing. When an 
article in the Journal of the Ameri­
can Medical Association heralded 
the discovery (later disputed) of a 
genetic marker for alcoholism, 140 
newspapers and magazines ran ar­
ticles praising the advance. Not a 
single article addressed the issue of 
what we would actually do i f we 
identified individuals with a genet­
ic propensity toward alcoholism. 

The vexing question of how the 
fruits of genetic research should be 
used by society is on the table. Sci­
entists are charting the map of the 
human genome, but the legal sys­
tem will play a crucial role in deter­
mining where that map leads. • 
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FAMILY L^W 

BY LAURA GATL\ND 

Concerns are widespread about 
the impact of family breakups 
on American society. But many 
lawyers in the divorce field 

worry that one proposed cure will 
cause too many of its own ills to do 
much good. 

In an increasing number of 
states, no-fault divorce, which has 
been available in every jurisdiction 
in some form since the 1970s, is 
coming under legislative attack as 
a cause ofthe high rate of divorce. 

Simply put, opponents of no-
fault, including some lawyers, be­
lieve that, in many cases, no-fault 
makes divorce too easy to resist for 
couples on the rocks. Without no-
fault, goes the thinking, many of 
those couples would find ways to 

PuldnaOK 
A developing legislative movement 
call it quits. Many domestic relations 

stay together. Some opponents also 
claim that no-fault divorces pro-

1 ice unfair settlements for 
the spouse who did not want 
to end the marriage. 

"No-fault divorce is 
something that should be 

repealed because it gives 
married couples the 
ability to dissolve their 
marriages as easily as 

it would give two high-
school students the ability 

to dissolve their dating 
arrangement," argues Jef-

fery Leving, a Chicago law­
yer and a leading advocate 
for men's rights. 

But most lawyers prac­
ticing in the domestic rela­
tions field, while sharing 
concems about the social im­
pact of divorce, contend that 
the no-fault system is not to 
blame for what ails the 1990s 
family. They fear that repeal­
ing or gutting no-fault laws 

would retum divorce law to 
the "bad old days" without con­

tributing any significant solution 
to the real underlying problems. 

'Tou're working on the wrong 

Laura Gotland is a free-lance 
writer in Chicago. 

end of the marriage," says Lynne 
Gold-Bikin, a domestic relations law­
yer in Norristown, Pa., outside Phil­
adelphia, and past chair of the ABA 
Family Law Section. " I f you want 
marriages to work, you have to work 
before people make their choices" 
about who to marry. 

The extent of support among 
lawyers for the current no-fault sys­
tem is reflected in the results of a 
survey that was conducted in 1996 
by the section. 

Nearly 84 percent of the more 
than 1,400 lawyers responding to 
the survey conducted by fax op­
posed a return to fault-based di­
vorces, and 69 percent said they do 
not believe there is a direct correla­
tion between increases in the U.S. 
divorce rate and the advent of no-
fault laws more than 20 years ago. 

" 'Fault' was taken out of di­
vorce 25 years ago to promote har­
mony and reduce fighting," points 
out current section chair Ira Lurvey 
of Los Angeles. "Putting it back in 
will do little more than return those 
evils, plus an increased divorce 
rate. We don't get progress by going 
back to the past." 

For now, the outright repeal of 
no-fault laws appears to be unlike­
ly. But opposition has not gone 
away. A number of groups continue 
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Note to Bruce Reed: 

I thought you might find this interesting. Kind of pitiful, huh? 

Bill Kincaid 
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Clean sweep: 
8 counties 
approve tax 
Low turnout helps measures; 
DeKalb homeowners get rollback 
By Sarah Zimmerman 
and Ben Smith III 
STAf f WRITERS 

S A l t S TAX FOR SCHOOLS 

ust before noon'at the Pubbx 
store at Pleasant Hill Road and 

_ Club Drive in Gwinnett Coun­
ty, no one stood in line to vote on 
the 1-percent sales tax that 
would bring in $560 million for 

i
the county's school system, 

But IS people stood outside 
Paf s Hallmark in the same shop­
ping center, waiting in line to buy 
Beanie Babies, the popular bean 
bag animals that kids crave for 
their collections. 
• By 1 p.m.. 95 people had vot-
ed at the Publix. said poll manag-
eT1lo6"^iim6err3yrp-:ffiigil 
tMmark store had soldoutofits 
.4[589^anie Babies. 
' Tuesday's smalj" voter turn­
out benefited schools throughout 
the area, a.s the 1-percent sales 
tax for , school construction 
passed in all eight counties. The 
measure is expected to prodlice 
$2.4 billion over five years for 
school construction. 

"this vote'is important to so 
many ways," said Richard Tuck­
er, president of the Gwinnett 
Chamber of Commerce. "A big 
message is being sent that county 
residents realize what we have 
and want to protect and enhance 
it." 

ItotuHt of Tuaaaqr** vvtcs to 
inoease <he sales tax b)r Icentto 
finance capital improvements for 
jchod syjtenn*: 

COUNTY AfPHOnO RtjtaEO 

dayCon • 
Oiwcta • 
DeKalb 
Douglas • 
Forsyth 

Fulton • 
(Swinnan • 
PatMinf u 
First approval since 1986 

It also boded well for another, 
measure in DeKalb County, 
where voters have denied every 
sales tax proposal to be put to a 
referendum since 1986. But this 
time voters approved two on the 
same night; one for schools and 
another, called H0ST2, to pay 
for a'permanent fund for county 
construction projects and give 
homeowners up to a 40 percent 
cut in their property taxes 

State lawmakers are 
considering Icgislataon that 
would pave the way for four 
metro Atlanta counties to hold 
votes on the same proposal. 
Officials with the National 
Association of Counties have 
said that other local 
governments are likely to imitate 
it. 

Thafs true, too, of the I-
percent sales tax for schools. 
This was the first time that 
school systems could ask voters 
to pay for school construction in 
this manner since a change to 
Georgia's constitution was 

approved in November. 
Previously, school systems could 
only count on property taxes, 
bond referendums and state 
funding.' 

So far, 67 school districts 
throughout the state have tskcd 
voters for a 1-perceht sales tax. 
Later this year, school systems in 
Henry; Fayette and Cobb are 
expected to bold similar votes. 

Tuesday nightj school 
officials were ecstatic with the 
election results. 

"I'm so excited," said Clayton 
County school board member 
Joy Cavin. "This is such a sweet 
victory. Our parents saw the 
need and they came through to 
suppon public educatioo." 

Clayton voten passed the 
measure overwheIn[iingIy, with 
65 percent voting yes. But It was 
a nervous day, said Clayton 
Superintendent Joe Hairston. 

"You have to put your trust. 
and faith in the values of the 
citizens," be said. "Education Is 
expensive, but ignorance is more 
expensive." 
OoMr yet* in Cowota 

In Coweta, where there was 
organized opposition to the sales 
tax measure, the vote was a little 
closer, with less than 500 people 
making the difference. 

Passage 6f the measure in 
Fulton County means more work 
for people hke Bill Edwards, 
president of the Old National 
Merchants Association. 

"We need to make sure that 
the things that were promised 
are actually delivered," he said. 


