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4/11 amQUESTIOHS ' AJ(SWERS ON THE HOPWOOD DECISION 

Q: What is tbe Government's position on the Fifth Circuit's 
decision in the Ropvoo4 case coneerninq affirmative action? 

A: Although the Government believes the Hopwood decision is 
wrong, the Government recoqnizes that it is bindinq on both 
public and private colleges in the Fifth Circuit, which covers 
the states of Texas, Louisiana, and Mississippi. 

The Government is committed to seeking to overturn the Hopwood 
decision. Therefore, if these issues concernin9 affirmative 
action are raised in cases pending either before the supreme 
Court or the entire Fifth circuit, in what is called an §!l bane 
proceeding where all of the judqes hear the case rather than just 
a panel of three judges, the Justice Department intends to file 
pleadings arguing that the Hopwood decision should be reversed. 

Q: Isn't the position you are now articulatinq a chanqe from the 
position expressed in Norma Cantu's letter to members of the 
Texas Leqialature? 

' 

A: Numerous news articles have mischaracterized Ms. Cantu's 
letter. First,lwe should stress that the letter did not threaten 
to cut off dollars to Texas institutions. Second, with regard to 
the issue of the effect of the Hopwood decision on affirmative 
action in the Fifth Circuit, Ms. Cantu's letter was based on a 
reading of the brief filed by the Department of Justice in the 
Lesage case. As· indicated in an April110 letter from the Acting 
Solicitor General, to the extent that brief may be inconsistent 
with the Government's brief filed with the supreme court in 
Hopwood, the position taken by the Government in its Hopwood 
filing controls. The Government's position remains that the 
Hopwood case is.binding within the Fifth Circuit. 

Q. Will OCR comply vith the rulinqs in Hopvoo4 concerning 
remedial arrirmative action to remedy racial discrimination 
durinq resolution of its current investiqation in Texas? 

A: Yes. OCR will comply with the Hopwood decision during its 
review of Texas·' public college system to determine if any 
current racial discrimination is occurring. On April 11, 1997, 
Assitant Secretary Cantu wrote to members of the Texas 
Legislature, who earlier had posed questions about the 
investigation, to reiterate -- and correct inaccurate press 
reports -- that OCR would be f ollowin9 the Hopwood decision 
during its investigation. The Hopwood decision reco9ni~ed that 
remedial affirmative action to remedy such discrimination may be 
constitutional. OCR also will comply with that part of the 
Hopwood decision limiting an institution's ability to take 
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remedial affirmative action only to discrimination caused by that 
particular institution. 

In accordance with numerous supreme Court decisions, OCR also 
will determine whether race-neutral measures can be used 
successfully to remedy any current discrimination that may be 
occurring prior to requiring the use of remedial affirmative 
action measures. 

g: Why does the Govarlllllent :believe the.Hopwood decision is wronq'? 

A: The Government believes the Fifth Circuit's decision was wronq 
to hold that an educational institution could not seek diversity 
in its student body by considering race amonq other factors when, 
for example, making admission or financial aid decisions. The 
Government believes the decision erred by rejecting the approach 
endorsed by Justice Powell's landmark opinion in the 1978 Bakke 
case. 

The decision also erred by holding that the University of Te>tas' 
Law School could only use remedial affirmative action to remedy 
the current effects of prior ~ jure discrimination that occurred 
within the law school -- reqardless of whether the effects of 
prior discrimination were causing discrimination in the 
University's pre-law programs. 

Qs Is it the Government's view that Hopwoo4 rules out any 
affirmative action proqrams by colleqes in the Fifth Circuit, 
particularly affirmative action programs based on a colleqe•s 
interest in diversity? 

A: Hopwood holds that a college's interest in diversity is not a 
proper basis to:justify making admissions decisions in which the 
applicant's race is considered. It does not rule out affirmative 
action that is necessary to remedy the continuing effects of past 
discrimination by the college itself. Beyond these general 
points, we ought not to speculate on specific circumstances that 
might warrant affirmative action under the holding in H...opwood. 

Q: What is the Government's position on the use of affirmative 
action by colleqea outside of the Fifth Circuit'? 

A: Outside the Fifth circuit, it is constitutional for colleges 
to consider race in a narrowly tailored manner in their 
admissions or financial proqrams in order to achieve a diverse 
student body or· to reIDedy the effects of past discrimination 
within educational systems. 

:'j 
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Q: Tbe July lO, 1996, letter sent by the Department of 
Education's General Counsel to all colleqe and university 
counsel, stated that the precendential effect of tbe Hopwood 
decision vas "unclear11

• Why is it now clear that the decision is 
binding on collages within the Fifth circuit? 

A: At the time that the General Counsel's letter was sent, the 
Hopwood case had been remanded to the district court for further 
proceedings. It is now clear that no subsequent rulings have 
changed the Fifth Circuit's decision in Hopwood. 

Q: Ware these recent actions by Government officials politically 
driven, includinq pressures froa the White House an4 by senator 
Grama? 

A: Senator Gramm, like many press reports, was mistaken in 
believing that ED was acting to terminate Federal aid to colleges 
in Texas. Also,: questions regarding the effect of the Hopwood 
decision are technical legal questions, not political questions. 
The White House was briefed on the matter but did not issue any 
directives. Officials at ED and the Justice Department have 
discussed these legal questions and both agencies are in 
agreement, as is shown in the recent letters sent by Mr. 
Dellinger and Ms. Cantu. 

Q: What is the Department of Education doinq with reqar4 to 
deseqreqation of public colleges within Texas• public hiqher 
education system? 

A: The Department's Office for Civil Rights (OCR) wrote to 
Governor Bush recently to inform him that OCR would be conducting 
an investigation of Texas' public college system to determine if 
any vestiges or•remnants of Texas' former~ jure segregation 
policies were currently causing racial discrimination. That 
investigation will include a review of the actions taken by Texas 
under its OCR-approved desegregation plan. If OCR determines 
that illegal discrimination is occurring, OCR may require that 
affirmative act· ion measures be taken to remedy such 
discrimination. The Hopwood decision, necessarily, recognized 
that remedial affirmative action can be required to remedy the 
current effects of discrimination. OCR's current investigation 
is being conducted in accordance with the supreme Court's 1992 
decision in the fordice case, concerning Mississippi's colleqe 
system. 

Q: Did the Hopwood decision impose limits on affirmative action 
based on qender? 

A: No. The Hop~ood decision did not address affirmative action 
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programs based on gender. 

Q: There have been press reports that bills have bean intro4uca4 
in the Texas Laqia1aeure raquirinq public colleqas to take 
af firmativa action measures. Does the Department of Education 
tavor the passaqe of these affirmative action bills? 

A: The Department has not reviewed any such bills and does not 
believe it would be appropriate to comment on them, except to say 
that any state legislation concerning affirmative action in the 
Fifth Circuit must comply with the decision in the Hopwood case. 

Q: Di4 the decision by the Ninth Circuit liftinq the temporary 
injunction aqainst Proposition 209 cause the Government to cbanqa 
its position reqardinq the Hopwood ~aae? 

A: Absolutely not. As we have already stated, the Government's 
position has not' changed. 

' 
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'UNITED STATES DEPARTMENT OP &OUCATION 

Honorable Rodney P.llls 
T~Senaio 

11·.i::.~1. _, ·= 
' 

l4J Oll 

P02 
;-- ..... 1- .. ·: 

P.O. Bax 12068 
Capitcl Statlon J I 8 1997 
Austin, TX 78711 

D•u 'Seaator BUU: 
' 

Thank you for your letter c~crnlng the u1e of affirmative action in adml11lon1 ~olarship& 
amt retention progrmia. I appreciate the opportwliry ro teapDDd to the quear.iom r ycnu 
letter. 

Pini, you inq~ whether Ti:xu' :asw ragc .. ncuu:ll urd\'mrJ.ty pollcfet comply w th Title VI 
and nilevam federal education pol1cio1. In· a;cordatlat 'fiiT.h the SUpmnc: Court's won in 
lJplQ!!d Sggp x. Fon1ict, ~ Millluippl publlc bilhe.r education de111reprion. c e. I wm= 
to GoYemO.r BU&h 118kinJ 'CO ~w oa•1 di&lciuo with the Seate of Tega reg inc the 
implerncntadon of io OCR-approved. dolegn:1ation plan and determlaing whether exas bu 
•llminatod die vestiges of prior di ~ N1rcption in itt l)'S!cm o( ~bl~ blgbc1· "11.u,;1111.ion. 
(See attached.) OCR. will wcrk with Tcx11 offida1s tCI dctcnnina wh=thcr any ve aes of 
prior discrim.imtioa uc caualns di1crimiDatio11 to continue. If any sucll "esdgc1 main, 
OCR. will require appropriate remedial action, which may i!M;lude tbe uae of 1ffi Live 
action in 1dmi11io.o, ldialarahip, and rc~r.ion pro1r1ma. !be Supreme Court• 
eomir.re.ndy held that affirm11ti1t'• a~fon mcqu.ru may be taken to rem11d.1 the 18 of prior 
discrimination .. 

Your l;ttcr rcferted to 1 T£ixa& Cocrc1inattn.& .Soanl Rport com:eming the: use of ra ·c-n=uttal 
critu\1 in Te"u. Tne aufflcienc.y of any ra,e-neutral po~iciu implemented within TeMS 
biahcr educatioa 1ystt:m wilt derr.m ,,:POD. whe~.r race-12Cutr1l ~dt&rla w'1Uld b• e ~ti"° to 
eliminate discrimination or vcsti1ci of seg~gatian, lt they e:1ist. 

!c~uIJI. you uk~ What federal turadJ woUld 'be "at r~" it '1'u:11 ta not tn comp!" 
· Title VI. We fully expect Texas volunmrily to s.k to remedy any currem effects 

discrimina.tion that arc found to remain. Hcw.,...er, all Federal tund~ TC1Ceivctl by $t 

insdnnion or hiiher education &ystem that failed to ta~ appropriate remedial menu could 
' be termina[ed purNant to the 1anttions cata.bliahcd in Title VI of tlle Civil Rights A cf 

1964, 42 t1 .S.C. 2000d ~ SL· 

Pina.11)'. you inquired wh.cwr the: Hop...,.ocs\ dei:ision applies to priva.te universities r public 
umver1ity programs Qtber than admiasion to ?he Un!vtraity of Te~H School of Law. 
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We belicYe rllat lhc: Hg;_wqod d.i:dlioD ii limited tc it1 fatts, ti the Department 
nrcal\tly expIGlctd, oa bebAif af the United St&'CI. in an 1migu ~ bric:! in ~~i:....w. 
Ynlmaity pf Ts1g. That brief pointed out to tbe Umcmd Statms Oisaict Court t chc 
Hppwood, d1ciaiQn by the Court of Appeal.I for !he Fifth Circuit ~nccmed the nivmity of 
Tew Law Scbool 1

1 affinnadvc: attion FOFUD· and lhould not be uied to in te the 
af'fumatlvo 1~on ac:lmi11jon propm \lied by the University of T~w' College Education 
to a11ilt iD ~reazlna a cUver•e INdent CDrOlltnent for edu.cadoml purposes. We liov• thot 
Just.lee Powell' & landmark decision in die BlkE cue: allows beth public and pri te 
u.nivetlides t0 seek divcnity to fulftJI their m:ad.emi~ miHiona through the robu;i i:xcha:agc of 
ideas and throu&h ctn.er edUcatioDal bcnetlra that !D&Y Msult from enrolling &tudc C& or maey 
bu:Qrounds. Thia co12c;lu1ion 1pplie1 u:adc tba CoDRiMicn. which applies lD ~ollesc1 
and wlvmitiot and the 1tate 1y111tem, and under Ttf.le VT, wbinb 1pplie1 ro all pu lie: &ad 
privau: hi1hcr education institutions in Tuu that raceive Federal~. 

ll Yi the I)ep1Lrtmenfs po1lnon UW under the Comdtution and Title VI, unJ\'Crsiti at:11 
c0Ilc1c& may. in 11pproprl&te clrcwtlWlCCS, coniider race and natioDal origin in Ing 
admissions d~i1ions and if8ntina fuwlcial I.id. They may do ao to promote dJv airy in the . 
arudent body consistent with the opinion o1 J'u.lta Powell in the Bakke opinlon. ey aba 
hive a c:lear le111 obliaation to do 10 to remedy current dlacrfr:nination or the e r.s of' put 
d~nmmatio.i. 

Wr: 1pprcc~ your Uuere.&t in these important educatiom.l iHUC:i. I am confident 
a.nd Zbe omee for CiYil RiJhts will be able to work togc:thcr for the bcneftl of all 
and ea.i;h of the univer1ities in Texas. I haw 1cat a similar letter to each of your ollcapies 
w.bo co-sisJ'led )'OU: leue.r. If yo\i mied ild.d.ltiaDal wormation, pl~ c.oniact Ta)' 01" Augu1t, 
DJn=cror, Dilllas Office, O!fkr: fer Civil Rlahta. (214) 767-3959. 

~lo1urc 

cc:: Honnnble Mario Gallegos. Jr. 
Honorable Judith Zaffirini 
Huuurable 1ubn Yt111miire 
Honora.ble Gonzalo Barrientos 
Honorable Gre~ocy Luna 
Honorable Carlos F. TNan 
Honorable Eddie ludo, Jr. 
Hanc•rablc n.oyc:c W cir 
Ho.ac:rrable Eliot Sbaplcigh 

Y oan &im:erely. 

~11.e~ 
Norma v. onm 
AMistant Sccrct.aty 
Office for Civil R.fahu 
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UNITED STATES DEPARTMENT OF EDUCATION 

OFFICE FOR CIVIL RIGHTS 

THE ASSISTANT SECRETARY 

Mr. Daniel C. Morales 
Attorney General 
State of Texas 
P.O. Box 12548 
Austin, TX 78711 

Dear Mr. Morales: 

MAR 2 4 1997 

I have read your Letter Opinion, No. 97-001, dated February 5, 1997, to the Chancellor of 
the University of Houston System. Your letter responds to questions concerning the effect of 
the Fifth Circuit Coun of Appeals decision in Hopwood v. Texas. Your Opinion advises that 
under Hopwood, unless evidence of race discrimination or the present effects of past 
discrimination by a Texas institution can be established, the consideration of race or ethnicity 
is expressly prohibited by colleges and universities. You conclude on page 24 that while 
11 individual conclusions regarding specific programs are dependent upon their panicular facts, 
Hopwood's restrictions would generally apply to all internal institutional policies, including 
admissions, financial aid, scholarships, fellowships, recruitmenc and retention, among 
others." 

On two occasions, I have offered to meet with your office to ensure that public institutions of 
higher education are receiving clear and comprehensive advice regarding the scope of the 
Hopwood decision. Because compliance with your Letter Opinion by colleges and 
universities in Texas may have a subsrantial impact on access to educational opportunities, 
statewide, I want to be sure you are aware of the position of the U.S. Department of 
Education (Departtnent) on these issues. 

We believe that the Hopwood decision is limited to its facts, as the Department of Justice 
recently explained on behalf of the United States, in an amicus curiae brief in LeSage v. 

University of Texas. That brief pointed out to the United States District Court that the 
Hopwood decision by the Court of Appeals for the Fifth Circuit concerned the University of 
Texas Law School's affirmative action program, and should not be used to invalidate the 
affirmative action admission program used by the University of Texas' College of Education 
to assist in creating a diverse student enrollment for educational purposes. In short, we have 
concluded that, beyond its facts, Hopwood does not limit the continuation or creation of 
admissions, financial aid, scholarship, fellowship, recruinnenc, rerention or ocher higher 
education programs in Texas mat take race or national origin into account in a lawful, 
narrowly-tailored manner consistenc with Title VI of the Civil Rights Act of 1964 and the 
Constitution. 

400 llltARYLAND AVlt .• S.W'. WASHtNCTON. D.C. 20202·1100 
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Page 2 - Daniel Morales 

Justice Powell's landmark decision in the Bakke case allows both public and private 
universities to seek diversity ro fulfill their academic missions through the robust exchange of 
ideas and through other educational benefits that may result from enrolling students of many 
backgrounds. This conclusion applies under the Constitution, which applies to stare colleges 
and universities and the stace system, and under Title VI, which applies to all public and 
private higher education institutions in Texas that receive Federal funds. 

It is the position of rhe Department chat under the Constitution and Ticle VI, universiries and 
colleges may, in appropriate circumstances, consider race and national origin in making 
admissions decisions and granting financial aid. They may do so to promote diversity in the 
student body consistent with me opinion of Justice Powell in the Bakke decision. They also 
have a clear legal obligation to do so to remedy current discrimination or the effects of pasc 
discrimination. 

Concerning the issue of the use of race or national origin to remedy discrimination and its 
effects, OCR recent!y advised rhe Governor of Texas rhat we are renewing collaborative 
efforrs with the State to ensure that, consistent with United Stares v_ Fordice, che State of 
Texas has eliminated all vestiges of its past racially segregated higher education system (copy 
of letter to Governor Bush enclosed). For your further informarion, several documents are 
enclosed that demonstrate ways in which the Department has indicaced chat race or national 
origin may be taken into accounr in.higher educacion programs consistenc with Federal law. 

I hope this information is helpful to you. OCR is available to provide technical assistance co 
institutions in their efforts to comply with applicable Federal policies and court decisions. 
Please do nor hesitate to call me at 202-205-5557 if we can.be of assistance. 

Enclosures 

Sincerely yours, 

Norma V. Cann1 
Assistant Secrerary 
Office for Civil Rights 

[4]006 
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UNITED STATES DEPARTMENT OF EDUCATION 

OFFICE FOR CIVIL RIGHTS 

THE ASSISTANT SP:CR.ETARY 

Honorable George W. Bush 
Governor of Texas 
P.O. Box 12428 
Austin, Texas 78711 

Dear Governor Bush: 

FEB -4 1997 

The Office for Civil Rights is writing in fulfillment of our Federal Re~ister Notice, published 
January 31, 1994, concerning the 1992 Supreme Court decision U.S. v. Fordice, 505 U.S. 
717, 112 S. Ct. 2727 (1992). Since our correspondence dated January 27, 1994, regarding 
Eordice, we've been in close contact with colleges and universities to discuss their Title VI 
obligations under the Fordice decision. In Texas, we've offered technical assistance to 
postsecondary institutions, and we've offered assistance to members of the legislature and the 
Governor's office regarding Title VI of rhe Civil Rights Act of 1964 (Title VI) compliance 
issues. 

In the Fordice Notice, we stated that OCR would be examining the situation of states which 
formerly had racially segregated systems of public higher education and which are on our 
open legal docket. These states are operating, or previously operated, under systemwide 
higher education desegregation plans pursuant to Title VI. 

We have several ideas for reaching closure on these Title VI issues expeditiously and in a 
manner which utilizes rexas and OCR resources efficiently with minimum disruption. For 
example, we believe that involving stakeholders in defining the issues and identifying 
solutions where necessary is in our mutual interests. We see possibilities for collaboration 
where we can identify shared goals and objectives. We would like an opportunity to hear 
your thoughts and to establish a dialogue on how we might proceed through collaboration co 
the maximum extent possible. Direct cooperation and interaction between your staff and 
ours will make it possible co examine access to p'ublic higher education opportunities, and 
address both post Fordice concerns and those concerns remaining from the previous plan, 
while recognizing and crediting any efforts which have been made by Texas in the period 
subsequent to expiration of the previous plan. 

OCR has the obligation to ensure that the OCR-approved desegregation plan has been 
implemented and that the States have eliminated the vestiges of their~~ segregated 
sysrems. In order to augment our information in the areas of the plan where OCR has 
concerns, and to address information indicating possible problems with higher educational 
opportunities for African-Americans and Hispanics in Texas, I am renewing OCR's dialogue 
with the State of Texas. 

400 MARYLAND AVE .. S.W. WASlilNGTON. O.C. 20202·1100 



03/28/97 FR! 17:09 FAX 202 2052689 
OFFICE OF GEN COUNSEL 

Page Two - Letter to Honorable George W. Bush 

Since these are important matters that deserves thought and discussion, we would certainly 
like to hear your opinion in the near future, and we ask that you designate a contact person 
for future communications in these matters who can facilitate this process on behalf of the 
Governor's office and institutions of public postsecondary higher education in Texas. 

We are prepared to come to Texas at your earliest convenience to discuss these and other 
matters related to OCR's responsibility to ensure that fo.nner ~ jure state higher education 
systems have both implemented their OCR-approved desegregation plans and eliminated 
vestiges of the formerly de jure systems. We hope to hear from you or your represent.ative 
within the next two weeks. 

141008 

Thank you for your consideration of these matters. Please feel to free call me, or have your 
staff call Taylor D. August, Director of the Dallas Office in the Southern Division of OCR, 
at (214) 767-3959, with any questions you may have. 

cc: Taylor August, Director, Dallas Office 
Susan Bowers, Enforcement Director, East 

Enclosure: Fordice F~deral Register Notice 

Sincerely, 

Norma V. Canttl 
Assistant Secretary 

for Civil Rights 
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~ivil rights off ice says Texas colleges can use race 

By MICHELLE MITTELSTADT 
Associated Press Writer 

WASHINGTON (AP) - The Clinton administration has told Texas a 
recent federal court ruling does not force the state to adopt 
strictly race-neutral policies at state colleges and universities. 

In response to questions from some Texas legislators, the 
Department of Education also said in a letter that the state could 
lose federal aid if it fails "to take appropriate remedial 
measures" to eliminate racial discrimination in higher education. 

The department said despite the ruling state colleges can still 
take race and ethnicity into account in various programs - a 
position at odds with that of Texas Attorney General Dan Morales. 

In a letter Monday, assistant education secretary Norma Cantu 
disagreed with Morales' Feb. 6 legal opinion directing state 
colleges and universities to have race-neutral policies for 
admissions, financial aid, scholarships and other aspects of 
college life. Ms. Cantu heads the Education Department's Office of 
Civil Rights. 

One state senator who has been critical of the Morales opinion 
said Texas could lose up to $1.B billion in federal funds if the 
state is found in violation of federal civil rights law. 

Morales issued the opinion after the Supreme court left intact a 
federal appeals court's decision striking down the University of 
Texas law school's former affirmative-action admissions policy. The 
plan, designed to boost minority enrollment, amounted to unlawful 
bias against whites, the 5th U.S. Circuit court of Appeals ruled. 

Ms. Cantu's letter said the appeals court ruling doesn't 
invalidate all race or ethnic considerations in Texas higher 
education programs. 

"It is the position of the department that under the 
Constitution and Title VI (of the Civil Rights Act), universities 
and colleges may, in appropriate circumstances, consider race and 
national origin in making admissions decisions and granting 
financial aid," she wrote. 

Morales' office said it interprets the 5th Circuit ruling as 
binding in Texas, Louisiana and Mississippi and requires race 
neutrality. But other officials have said the other states aren't 
under the same constraints as Texas because of a separate court · 
case. 

Critics have accused Morales of overreaching, saying the court 
ruling can be narrowly interpreted to affect only the former 
University of Texas law school admissions program. 

Morales' opinion "is not going to change based on a letter from 
the federal bureaucracy," said Morales spokesman Ward Tisdale on 
Tuesday. 

State Sen. Rodney Ellis, a Houston Democrat, said Morales' 
opinion could cost Texas. 

"I think that the letter from the assistant secretary for civil 
rights has $1. 8 billion behind it," he said. 

The Off ice of Civil Rights is assessing whether Texas has 
eliminated vestiges of discrimination in its public higher 
education system. 
· If discrimination is found, affirmative-action remedies could be 
imposed. As a last resort, Texas could face loss of federal funds 
should its higher education system be found in violation of the 
civil Rights Act. 

I 
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Texas Is Told to Keep Affirmative Action 
In Universities or Risk Losing Federal Aid 

By PETER APPLEBOME 

compounding the uncertainties 
about the use of race in college ad­
missions and scholarships. the Unit­
ed States Department of Education 
has warned Texas officials that the 
state could lose Federal higher edu­
cation money unless it maintains af­
firmative-action programs in its uni­
versity system - programs the Tex­
as Attorney General says are illegal 
under a groundbreaking Federal 
court rulin9. 

In a letter on March 18, the Office 
of Civil Rights at the department told 
Texas officials that they must ag­
gressively take steps like affirma­
tive action to attract minorities or 
risk losing $500 million in student 
scholarships, work-study programs 
and research grants. 

The Education Department's 
statement directly contradicts the 
Texas Attorney General's directive 
that the decision iD the Hopwood 
reverse-discrimination case had the 

1 
effect of barring any use of race iD 

· admissions and scholarships at state 
colleges and universities. 

In the Hopwood case, a three-judge 
panel said that affirmative action as 

"One of the ironies of the situation is 
that until Hopwood came alona 
Bakke stood in a vacuum. Bakke 
came in 1978 and there's been no 
interpretive case law since then." 

"I can't think of any other area of 
law," Mr. Issacharoff added, "where 
there's been one major Supreme 
Court decision that's stood by itself 
tor 25 years and then a lower court 
comes along and says it's to be disre­
garded.'' 

In fact, while officials for the At­
torney General's office in Texas dis­
agree with the Education Depart­
ment's interpretation of Hopwood, 
Ron Dusek, a spokesman for Mr. 
Morales, said the conflicting direc-

Contradictory 
statement& over an 
issue that is already 
uncertain. 

approved by the Supreme Court in tives could provtde an avenue for 
the landmark 1978 Bakke decision funJ\er court review. 
was no longer permissible: The Texas case stems from a law-

Experts say state offlci~ are suit filed In 1992 by Cheryl Hopwood 
highly unlikely to risk legal sancttonl and three other white law-school ap­
trom the Federal comt by ignonq pUcants at tile University of Texas. 
Attorney General Dan Morales's ... 11ley asserted that they were denied= 
terpretation of the case. admission because affirmative ac-

Still, the CODfUctinl directives an tk1B policies 1ave unfair preferences 
the clearest display of tbe nation's. to lesa-quallfled minority applicants. 

I widespread uncertainty about what . The tbree-judge panel. by the Unit·· 
the law allows for affirmative action· ed States. Coun of Appeals for the 
and what further 1Uidance will be Fifth Circuit, In New Orleans, shook. 
coming from the courts. the academic world last March by 

Lawsuits in Washington and Geor- ruling not only that the law school's 
gia have the potentiat to become the· admissions policies were Illegal but 
next major tests of atnrmative ac- also that the Supreme Court's ruUnc 
tion. Ballot "Initiatives balln1nl atft.r- In the Bakke reverse discrimination 
mative action are belnl propoaed In cue wu no lofiler valkl. 
several states including Florida. e«»- 1be Bakke decision said schoola 
orado, Ohio and Washinaton. could not adopt racial quotas but 

In the other direction. two civil- race could be used as one of several 
rights groups have filed complalnta factors In admissions. The Flftb Cir· 
challenging the decision of the Cali- cuit ruling said the law school "may 
fornla Board of Regents to bar affir- not use race as a factor" in admis­
matlve action In hirinl and admis- sions. "even for the wholesome pur­
sions at public colleges and untversi" · pose of correcting perceived racial 
ties. Imbalance In the student body." 

"What's needed ts some autharlta- But the decisive languag• of the 
tive statement by the supreme COm1: rulln8 hM not been affirmed elsew. 
of where Bakke stands," said Samuel where. lnatead. the Supreme Collft. 
Issacharoff, a University of Texas let the rullfil stand, leavifil It In 
law professor and a lawyer for the effect only In the Fifth Circuit. But 
university 1n the Hopwood case. even the two other states covered by .. 

the Fifth Circuit, Louisiana and Mis­
sissippi, are under court orders to 
further desegregate their colleges 
and universities and have not adopt­
ed the strict interpretation of Hop­
wood being used in Texas. 

And even in Texas, despite Mr. 
Morales's directive, there 1s still dis­
agreement over how tar the Hop­
wood ruling extends. Lawmakers 
have vowed to amend Hopwood 
.though legislative action and until 
Mr. Morales's directive, the Univer­
sity of Houston was continuing some 
race-based scholarships after other 
state universities had decided they 
were not permitted. 

The Education Department's 
stance is the latest wrinkle. It was 
offered in response to a letter from 
Texaa legislators asking tor an Inter­
pretation of Hopwood. It is also part 
of a review of progress toward de­
segregation in six states first an­
nounced in 1994. 

In a letter to Texas legislators, 
Norma Cantu, head of the Office of 
Civil Rights at the Education Depart­
ment, said the Hopwood decision ap­
plied only to admissions programs 
used by the law school at the time the 
sult WU filed.. 

1be old policy of separate applica­
tion tracks for different races is no 
longer in effect.. and both sides agree 
it was not permissible. 

Instead, Ms. Cantu said, under the 
terms of the 1992 Ayers v. Fordice 
nillDI ln Mississippi, Texas is re­
quired to contlnu.e to root out current 

· dJscrfmtnmry · practices and· the 
vesttaes of put discrimination and 
make tts campaees more accessible 
to mmortUes.i 

Not only can race be used as a 
factor In admissions, universities 
"have a clear legal obligation to do 
so to remedy current discrimination 
or the. effects of past discrimina­
tion," Ms. Cantu's letter said. 

"lbe Texas Attorney General's of­
trce has Interpreted the Fifth Circuit 
decision mudl more broadly than 
necessary," Ms; Cantu saJd in a tele­
pborl9 lntervieW. "UnleS8 the fac~ 
are Identical to those In place at the 
time u the University ot Texaa Law 
School. universities may uae appro­
priate attlrmative action.'' 

More. 

--1 



Texas Is Told to Keep Affirmative Action cant1nu9d ••• 

Ms. Cantu said she hoped to meet 
with Texas otfic1aJs to help craft "a 
more reasoned reading of the Fifth 
Circuit decision that would permit 
the universities to continue appropri­
ate use of affirmative action." 

Critics of affirmative action said 
Ms. Cantu's statement reflected the 
degree to which the Clinton adminis­
tration remains committed to affir­
mative action no matter what the 
courts say. 

·'It seems to me this 1s an outnght 
flouting of very clear Supreme Court 
precedent," said Clint Bolick, litiga­
tion director of the Institute for Jus­
tice, a conservative public-interest 
legaJ organization. "This Adminis­
tration has not found a preference 
policy it will not abide." 

the Fifth Circuit opinion and the di­
rective of the Attorney General of 
Texas," said Michael Shariat, dean 
of the University of Texas Law 
School. 

Meanwhile, officials in Texas said 
there was no way to comply with 
both sets of contrasting directives. 

"If the Department of Education's 
Office of Civil Rights seeks to re­
quire us to engage in affirmative 
action," Mr. Sharlot said, "maybe we 
should let Ms. Cantu fight it out with 
them, and we'll hold their coats." "I can't imagine the University of 

Texas is going to undertake to ignore 
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School Buys Laptops for All 7th Graders 
By 'Ille New Yori! n111e1 

KENT, COM. - Hoping to levet 
a high-tech disparity among stu­
dents, the school system here has 
bought laptop computers for every 
student in the seventh grade - all 
38 of them. 

The $80,000 purchase last month 
was the first pan of an unusual 
program aimed at provtdtng all 
seventh and eighth graders In town 
with their own portable computers 
to use In every class, and to take 
home. Computers wtll be purr 
chased for the eighth grade In 1991. 

Ed Epstein, the school principal, 
said the purchase Is Intended to 
eliminate the gap between the 
computer haves and have-nots. 
About half the families of seventh 
graden In Kent already have a 
computer at home, he said 

What Is more tmponant, asstgn­
jq students their own laptops and 
encouragtn1 the children to take 
them home provides broadet expe- · 
rtence than the standard computer 
lab delivers, he said Mr. Epstein 
said the students are on line sev· 
eral hours a day. 

"It's Uke learning French In 
France rather than In CoMecti­
cut," Mr. Epstein said. "It's total 

immersion as opposed to dab­
bling." 

The school bought the Sl,855 I~ 
tops through a new prolfam by: 
Toabiba. IDd MJCJ'OIOtt. Given. a 
seventh grader's penchant tor los­
ing homework assignments. per­
mission slips and hats, the school 
has set up strict rules for handling 
computers. Students store their 
computers in locked cabinets dur­
ing lunch, gym and after-school 
activities. Parents needed . to at­
tend a training session themselves 
before students could take their 
laptops home. 

Since receiving computers Feb: 
10, the two classes have been 
learning how to write a research 
paper on the computer, how to 
create a spreadsheet and how to 
track their French grades. They 
set up electronic reminders for 
homework assignments. Soon, they 
wtll use the Internet for research. 

Students tntervtewed at the­
school said that of course they Ilk~ 
to play computer games - a pas­
time allowed only outside school 
But two girls said they wrote "!KW" 
els" at about 2,008 words one weell· 
just tor tun. . 

Students al9o said the coaqiut-

ers .make it easier to write and 
revise papers and take notes in 
clasa. 

, "It helps keep us organized," 
Tait A. Nielsen, 12, said. "All our 
papers are In one place." 

Kent otttclaJs say the town ls 
able to do thJs In pan because of Its 
small size - about 3,000 full-time 
residents who Include everyone 
from factory workers to New York 
City financiers, as well as well­
known weekenders like Henry A. 
Kissinger. 

Yet they also point out that the 
laptop purchase is a sizable chunk 
of a $3.5 million education budget 
- nearly etgh! times the Sll,oot 
heating oil budget and more thm 
tour times the Sl 7,000 allocated for 
textbooU.. An Insurance policy 
coven drops and losses, tor a S. 
deductible that the school will split 
with parents. 

Carolyn Macleod, Kent's com­
puter coordinator, stressed that 
the computel'9 motivate students 
to do more learning on their own, 
to explore areas they just touched 
upon Incl .... 

"They're soaring," she said 
"They're not waiting tor us to take 
thetr learning to the next levet." 
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Math test for Spanish speakers draws fire 
By Carol Innerst 
fHE NAS>"INGTON Tll.lES 

A bilingual version of a new, national 
mathematics test will be developed and 
administered to pupils whose native 
language is Spanish, officials in the 
Clinton administration said yesterday. 

"Ridiculous," responded Jim Boulet 
Jr., executive director of English First. 
to the administration's mandate for a 
Spanish-language version of the math­
ematics test. 

"This is part of a continued attempt 
to justify failed bilingual-education 
programs," he said. "The first argu­
ment for bilingual education was that 

children would learn English better. 
That hasn't happened. 

"Then they said it would help them 
keep up in the subject matter. Well, if 
they're giving subject-matter tests in 
Spanish, I guess that's not true either:• 
he added. 

"What are we going to do in F1orida 
about the children who speak Haitian, 
Creole, Portuguese, Vietnamese?" 
asked Brewser Brown, spokesman for 
Florida Commissioner of Education 

Frank T. Brogan. "Cummtly in Florida, 
we don't give tests in other languages." 

Responding to a GOP request for 
more information on the administra­
tion's plan to have the federal Depart­
ment of Education develop voluntary 
national tests in reading and math­
ematics for use by the states and local 
school districts, acting Deputy Secre­
tary of Education Marshall S. Smith 
said that the reading test "will be a test 
of reading in English." . 

"Consequently, it will not be given in 
other languages," he said. "However, 
the mathematics test will be made 

available in a bilingual [Spanish­
language J version." 

Braille and large-print versions 
of both tests and an audio-cassette 
version of the math test also will be 
developed, he said. States and lo­
calities voluntarily agreeing to use 
the new national tests will be ex­
pected to provide special accom­
modations at testing sites for stu­
dents with disabilities. 
Accommodations could include 
extra time or one-on-one testing. 

Other red flags went up as the 
administration responded to GOP 
queries for more information 
about the president's order to 

Administration plan 
called 'ridiculous' 

press ahead with development of 
national tests in reading and math­
ematics: 

• Early indications are that the 
tests will be costlier than antici­
pated. The cost of developing the 
tests, first announced at $7 million 
to $8 million for the first year, is up 
to $10 million and then $12 million 
in 1998. i:tte cost of administering 
and scoring the tests, originally 
put at- $S a head, is now estimated 
at $10 to $12. 

• The new tests are likely to be 
e~ier than the rigorous congres­
sionally mandated National As­
sessment of Educational Progress 
(NAEP) tests used as their model. 

For 30 years, NAEP has served 
as a report card on how the nation's· 
schoolchildren are doing in var-

ious subjects. In recent yean, 
NAEP was expanded to provide 
state-by-state scores on a volun­
tary basil. 

Now, the Clinton administration 
is proposing to use the NAEP 
frameworks as models for 90-
minute national tests in reading 
and math. The new tests would 
provide scores for individual stu­
dents, schools and districts that 
could be compared with national 
and international benchmarks 
and, in theory at least, would en­
courage the country to strive for 
higher academic achievement. 

The Department of Education 
two years ago began to push for 
inclusion of disabled and Spanisb­
speaking students in the NAEP 
tests in various subjects. 

Many states, including F1orida, 
are interested in participatina in 
the national exams because they 
believe it is important to have an 
"apples-to-apples" comparison 
around the country. 

At the same time, the states have 
already invested heavily in devel­
oping their own rigorous stan­
dards and assessments and don't 
want to have to choose between 
their own newly developed tests 
and the upcoming national tests. 

Florida also is concerned about 
a lessening of rigor if the national 
tests deviate much from the cur­
rent NAEP tests, Mr. Brown said. 

The 90-minute tests, as cur­
.~e n~ly conceived, would be 
weighted more toward the bot­

tom" of the present NAEP tests . 
according to officials close to the 
de-.:elopment process. And Mr. 
Srru~ has said the goal for the 
reading test is to have every 
fc:>~~-grader attain only the "ba­
sic or lowest standard of achieve­
ment, and not the "proficient" 
level. 

"Before they get out of the gates 
they'r:e shooting too low," said Garf 
Hug8lll:', executive director of the 
Educ~uo~ Leaders Council, an 
o~aruzation of market-oriented 
chief state school officers also con­
cerned_ about bow the national 
tests will evolve. 

"The standards have to be high 
enough that they wouldn't under­
c~t state efforts to set their own 
high standards," be said. 


