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Three Strikes Life Imprisonment

¢ A significant percentage of violent crimes are committed by a small
percentage of criminals. 'We need to enact laws around the country that will
target these carccr predators and put them away for good. For this reason the
Administration strongly supports enactment of "three strikes you’re out”
provisions that lock up these repeat offenders for good.

* Over thirty states are now considering three strikes provisions and they
have been endorsed by povernors ranging from Governor Cuvinw of New York
to Governor Wilson of California. A number of these provisions have been
proposed in Congress and two are included in the crime bill which passed the
Senate,

. We need to act quickly to pass a federal three strikes law that is both
tough and smart. We should pass a law that focuses on those who commit
truly violent offenses, not a law that covers offenses which every police officer
would tell should not be included. What we do not need is partisanship,
politics or posturing.

L The federal government also needs 1o assist and encourage the state
efforts to pass three strikes laws. The vast majority of violent criminals are
caught and punished at the state level. We need to ensure that when they are
caught they are not released early.

. Federal assistance to states in this area should take (wo forms. By
passing a tough and smart three strikes provision, the federal government can
provide a model for state laws. More importantly, the federal government
should provide assistance to states to creale (he necessary prison space so that
no violent offender is ever released early for the lack of a ccll.
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Mr. Chairman and members of the Subcommittee. I appreclate
the opportunity to appear before you te outline the
administration's legislative proposal to reguire life

imprisbnment tor persons convicted of threc serious vioclent

felonier -~ what we cﬁll the "three strikes" proposal. 1If
enacted, this proposal would send a strong masssge that vielent
orime will be punished severely. The proposal aims at the truli
dangerous offenders in our society yet does not sweep so broadl&
as to include persons convicted of crimes that, while serious
enough for significant sentences, should not result in mandator;
life imprisonment.

As you know, the American pecple &rc outraged about the
‘lavel of violence in our svoiety. 8Studies have shown that a
~significant portion of violent crime ix comnitted by a rolativély
small group of criminals. According to Professor Marvin WOlfgéng
of the Univeraity of Pennsylvanla, about se&an psrcent of maloé
in two groups he ptudied committed over two-thirds of all viol%nt
'crimes gommitted by each of the twn groups.? At the sane timé
many States have criminal justice systous that do not assure téat
dangerous criminals are kept behind bars, where they capnot |
Iimperil the rest of soclety. According to the Bureau of Juatiée
statistice, for cxample, the average sentence served for murdex.é‘

was just 8 1/2 yearsj Lhe average Lime aserved for rape was justi

! p.E. Tracy, N.E. Wolfgany, and R.M. Figlio, Delinguency
Carearg in Two Birtl Cohorntg, pp. 279-280 (1990).
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over five years.3 Sometimes these abbreviated sentences result

¢rom overcrowded State prisons and othar times from outdated

sentencing laws. The result is the same: those with a
propensity to repeat violent crime are given the opportunity to
harm society again and again. It in repeat violent offenders,
who unfortunately do not change their counduct after repeated
convictions for violent crimes, that the Administration's
proposal seeks to remove from our society. §
One of the primary purposes of government iz to maintain

public safety. The highest priority of this Administration is to

fight crime and keep our sireets, homes, and schools safe. Thé
"three strikes" proposal I will outline is Just one facet -- jést
one focugsed facat -- of the Administration's comprehensive anti—
crime programn. The'pfogram emphasizes lLoth punishment and |
prevention and includes the followling other major components:

- the Brady bill, now law, which will help save lives by
keeping guns out of the hands of convicted felons;

- 100,000 more cops on the streets, engaged in community

criminals;

- boot camps and other methods of cammring the certainty of

punishment for young offenders;

2 These figures apply to bath prison and jail time for tirst
. xeleases from State prisconas. S8Source: National Corxrections :
~ Reporting Program, 1990.
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- a ban on the sale and manufactuwre of military-style
assault weapons;

- an expansion of the federal death pehalty;

- provisions to xéep guns away from children;

- drug treatment for hard-core and crime—committing addicté;

- a safe schools brogram to combat crime, violence, and |
drugs in our children's schools. .
¥e need to ba both tough and gmart in our efforts to fight crime,
and we balieve the above program, along with the "three strikcs"
proposal, will contribute substantially to naking America a
better and safer placé in which to live.
overvicw of the Propo@ai

First, I énall pfovide an overview of Ltha features of our%
wthrae strikes" proposal and Lhen address each aspect in more
detail. our legislative proposal mandates life imprisonment for
a person who commits a serious violent felony under federal 1aw
after having been convicted of two or more other such felonicsé
prosecuted under either federsl or Stute law. Tt provides a téo—
parﬁ definition of the predicata offenses Lo which the provisién
applies: (1) an enumeration of certain particularly serious |
offenses, and (2) a génaric detinition designed Lo include othér
gerious violent falonies. In addition, lhe proposal providas a
means bY which a defendant may attempt to dcmunatrate —— in a
1imited number of caseés -- that the underlying convictions sho\lald
not be countad. The burden of proving thal. the predicate is |

"non-qualifying® is placed on the defendani. Finally, the
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amendment imposes a seguencing requirament wlih regpect to tha

timing of the predicaté offences and convictions.

npife Imprisonment"

As reflected in the proposal, “life imprisonment” means a
sentence for the person's entire, natural life. Recently, theré
has been some criticism expressed that mandatory life
imprisonment ls an inappropriate sanction -- ¢ven for persons
convicted of three serious violent feloniece -- because elderly
people are arguably not dangerous. While incapacitatlon of
dangerous persone is the primary purpose of the 'three strzkea"
proposal, it is not tne only one. The proposal is also :nfqndad
to detexr violent crime, particularly by people who have shown a
propensity to commit it in the past, and to punish such peraons
when they commit their third viclent offense. Mandatery life
imprisonpant sends a clearer and more effective nessage to would-
be violent nriminale than a sentence for a minimum number of
yearse or until the offender is deemed no longer dangexous that?
gociety will not tolerate their transgressions. Further, it ié
intended to make a stfong statement to our people that we are égt
helpless against the predators; that it in right to imprison éor
1ife the most dangerous criminals who -- after ve give them & E
chance to change -- céntinue to prey upon us; and that we hav%
the will and the means to do it. |

Moreovar, properly understood, the criticism ig directed $ot
at the "three strikes" proposal specifically but at the concepé

of life imprisonment in general., Life imprjsonment is a sanction
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that has existed under numerous faderal and State statutes aincag
the beginning of the Républio; and it existz today as &
punishment for many federal crimes such as murder,? kidnapping,
and aggravated soxual sbuse. It would make no sense to include #
different definition oﬁ life imprisonment for purpoces of the
wthree strixes" legislative proposal, applicable to repeat,
serious violent Ortendérs, than exists ourrently in federal
statutes applicable to offenders who commii only a single such
sarious crinme. |

Additzona]ly, the suggestion that "life imprisonment” should
involve Bomﬂthing less than natural life would arguably
reinstitute a form of deOlQ, a mechanism rejected by Congress in
the Sentencing Reform Act of 1984 as inconsistent with the noLlon
of truth in sentencing. Someone -— s court or parole-typa
official -- would have to determine in each instance whether and
when a person convicted and sentenced under the "three strikes
sanction should be released as no lunger dangerous. Even
granting the proposition that, in general, an offonder's

propensity to commit violent crimes diminisnes with advancing

age, there is no reliable method for determining at what point a
particular individual can be gafely released. Moreover, the :
bureaucracy necessary to administer this release process would bc

costly and would reduce any savings allegedly flowing from thié

counterproposal.

3 riret degree murder under 18 U.5.C. §1111 carries a 5 |
mandatory sentance of life imprisonment. ; !
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The fact pt the matter is this: when someone has oommittedi

three serious Qiolent feloniee, the question of doubt ac to

whether that ﬁerson is now "safe" ghould be resolved on bshalf of
the innocent public, not the felon.

Finally, in extraordinary cases there are already two means

of mitigation: 1) commutation of sentence; und 2) modification

of a term of imprinonmant under a provision ol the sentencing

Reform Act of 1984, 18 U $.C., §3582(c)(1). The latter pzovigioﬁ
authorizes a court, upon motion of the hireciLor of the Burecau of
Prisons, to reduce a term of imprisonment after considering tho
purposas of.imprisonment and other general factors sat forth in
the Act if it finds that wextraordinary and compalling reasons
warrant such a raguction ,..." ¥Yor cnample, the Bureau of
Prisons mlght make use of this provision in the case of an ;nmate
with a terminal 41lness. This statute will apply even in the
context of mandatory life imprisonment..
Derinition of Berious violent Pelony

The amendment uses a two-part definition of vseriocua violent
felony." This definition applies both to the current federal
offense and the two past convictlons that trigger the manaafory
life sentence. The :1rst part of the definition lists
particularly ;serious 6ft¢nses guch as murder, assault with intent

to commit rape or murder, aggravated gsoxual abuse and sexual

abuse, arson, and xidnapping that (with the exception of robbezy)
gualify per gg for treatment under the proposed mandatory 1i£e

sentencing scheme if the sequencing requirements of the proposal

——— -
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are matlsfied. It i nof nacessary to determine the maximum term

or 1mpz;ﬂonnent that would have upplled to thls qroup of offenses

for them teo gualjfy as a “serious ‘violent relony." The llbtinq

or the otfense: is hy cateqory and applios to hoth state and

Ieaeral crimee by uhatever de51gnation attaches kn the offenge,
'he llusted catogorieﬂ aze ttnar rtferenced to particular federal
statules or are def1m=d 1 the prpposal.

The scqond part of-tno deflﬁitlon of "sarious violent
felony" is doemgned to COVGr othuz violant felonies which in
cervaln cirnumatanena ouqnt to bd considered as being eo sericus
as to be prcdicntos- Tnis "oatch-all“ provision nmsas a qeneric
upprouuh and reguiras thai the uffense have bean punishable by a.
max imunm Lora of 1mprisonment of 10 yearu or mora. This aspect of
thp dofinxtion adapts :he genorai definition of "orime of ‘
viclenoce! t:om section)la of t;tle 18, United State Code. Aside
trom the lim:ltation on maxlmum yr:.con terma, the amendmant
dafinco "sdrinul v;olent Lelonyﬁ in a mannor almost identical to
the title 18 deflnltlon qf “criﬁc of violance," with one
exoeption.é Tha dtsflnit.icm in the amendment is limited to
otfanses t?at have as gn element the use of physical furce, or .
the nttenp{nd or thraakaued usa=of such force, against another

pekaon, or that by tnelr npture involve a substantial risk that

such toroe will ba used aqainstaanother person. Force againet

Hewover, crimes directed at property

proparty, -included 1n:a ction ;5, iz excluded from the
qmcndmont v . def 1n1tion.]

wxll neat ; the det;nitlon is, by thair nature, they lnvelva a

99531061 awo bp:38T b6, 8270 %f?
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substantial éiak that fafce will bu used against a person and if

they are txeatnd as qeriaus otfcnqes undaer tha law of the

jurisdiction:in which tné qonv;ct:on was obtained.
xon-quaiifyxag Felonies 5 :

The proposal carvns out 'non-qualltying felonies"™ that would
Otherwlaa bo inrlinded thn n the “catch-all" part of the
definition ot Yaerious v1oasnt felony," and certaln other ecrimes
suyuh as tobhOrlPQ wnlcn qey not. en the facts of particular cases
1nVU1v. the type of violenL urind we seek to sanction with life
1mpr1=onmnnt. finder tha‘"non—qualeying telonies” provision thc
a;:enaanf munt astabllsh by clca; and caonvincing evidence that: |
(3) ne firearm or otnar dangcrona weapon was involved, and
(2) Lhe offom:e did nou rr.ult in doath ar serious bodily injury.

A provisinn addreqs "non—quallfying frlonies” is pecded
buuausa of thn breadth : ojnLhe dqfinitinn of "serious violent
.:qluny“ and ite raliance'qn thefelementv or the nature of the
gzzenac. Undar the “n&n;qunlifyxng frlonies" provision
;blatxvely minor offenseb, suoh as hurglaries or assaulte nat
ipvolvan a weapon or sefioua bod11y injury, would be ayclndad as
predlcate oftonses Lox nnndﬂtory life imprlsorment. The .
oxception wnuld not applL to moc+ of the spucifically enumﬁratcd
classes of offonses, 31 ca the other felunias are catogorically
239 sorious that a deren ant shéuld not have Lhe opportunity to
¢stablioh ‘the existence of the spacxt1ed mitigating facters. A

?0!10“8 vtolant telony not eubjert to mandatory life merisonmcnt

3
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would be uenéoncpd under tnn sentgnoxng quldalineﬂ rasulting in
substantial imprlaonment lﬂ any evont
8equensing bf offenses and-eonvietiona

As I indicateu earliar, our pzopnqal is a recidivism law:
it ip aimed at the orrander vho has had two chancus to get
“atralght»ned out" but juat oannot == or will nuvt ~- end hig
vidlent behavxor. Thus. n defandant who committed several bank
robberies and then was azneatad ;nd prosecuted for all of thenm
Yould be subjcct to tna sontcncan range @stablished by tough
sentencing guidelines, but not to mandatory life imprisonment

under the amendmant. chzlttingia ferious violent criwe afrar

conviction ;or a prlorfau;h offense -- particularly when thia
pattezn is Bstablishedgodimoro tﬁan one occasion ~- ovincea A
greater dngree ot culpabilxty and innorrigipbility so as to
warrant mandatorv llre impriaonﬁ=n+ An offender who ongages in
this conduct has demonstrated that ha or she is not likely
detorrad by a past conviction (and in many cases a peried of
inoarcerat}on) from Lopm tting gdditiondl offenses.

Thnsefconolude mf pEnparedjremarxs on behalf of the

Departmant ot Justice would: be happy to answer any questions

you may have.

GIO/QIG?B: s?xnf aNo <<«

so0 ' i
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BRUCE:

Attached is a draft memo to POTUS from You and I,
recommending a three strikes proposal. wWe need to get this to
him today, so we can get it up to the Hill on Tuesday.

Following behind the two page decision memo, is the actual
proposed statute. I have alsc included, for your benefit, not
his, the 8 page memorandum for the AG that gives more details on
the controversial issues.

Please advise, ASAP. Thanks.

RON
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February 25, 1994

MEMORANDUM FOR THE PRESIDENT

FROM: BRUCE REED and RON KLAIN

SUBJECT: IHREE STRIKES PROPOSAL

We now have a draft of a legislative "three strikes and
you're out" proposal. It has been approved by Attorney General
Reno. With your approval, it will be presented at a House
Judiciary Subcommittee hearing next Tuesday, by Acting Deputy
Attorney General Jo Ann Harris.

Major Features of the Draft

The draft embodies your Pledge to have a federal "three
strikes” law -- a law that will impose life imprisonment when a
defendant is convicted, in federal court, of his third serious
Violent felony against another person (the first two strikes can
be federal or state crimes).

Major issues or controversies addressed by our proposal are
as follows:

® Life Sentence: 1In the draft, "life" is real life —- not
merely a term of years.

J Covered Offenses: We have limited the proposal to specific
violent offenses against another person (this excludes, for
example, drug trafficking). a Catch-all offense (any felony
serious enough to merit a 10-year term, where an element of
the crime is the use or threat of force) is also included. \ xc

Wy
® Exception: Robberies or "catch-all" felonies do not count «
as "strikes" if the defendant can prove that he did not use
4 gun, or did not cause serious bodily harm to his victim.

° Timing: The statute is a recidivism law -- it only applies
when someone is caught, convicted, Teleased, and then
commits a crime again, and then again. Thus, someone who
commits three felonies on a single crime spree is not
covered. On the other hand, there is no time limit for the
three convictions: convictions at ages 18, 35, and 50, for
example, would count as three strikes.

The best statistics available suggest that the law would cover
200 federal defendants annually, nationwide.
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Likely Support and Oppositio

We are working with Senator Biden and Representative
Schumer, seeking their support for this proposal. We think some
limited endorsement of it is possible. Also, we are working
closely with the family to gain their support as well.

Klas

We would expect opposition to this draft from both the left

and the right.

Liberal Democrats in the House want a 25 year limit on the
sentence, and a 30 year limit on the time spread of the three
strikes. We respond by saying that, for deterrent purposes, life

should be life -- and that we do not want to bet innocent lives
on a criminal becoming "safe" at some specific age (i.e., age 55
or age 60).

Republicans want the “three strikes" law. to cover drug
crimes and crime against property; they also will complain that
(because of the timing rule) our "three strikes" law does not
cover someone who goes on, rampage and kills a dozen people before

being apprehended. Aou
We respond by saying that many other laws -- including the
death penalty -—- exist to deal with mass murderers and crazed

criminals on a crime spree; this is a single statute, to deal
with a single problem: revolving door repeat offenses by violent
criminals. Moreover, without a timing rule, a 19~year old who
holds up three stores on a weekend would go to jail for life.

Decisjion

We need your approval by Monday to be able to present this
at Rep. Schumer's hearing on Tuesday (where Mary'xlafb is also

appearing}) . c a
APPROVE DISAPPROVE OTHER:
Attachment chz of f(,(/ C/l:'*-t
g b prrc k?
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Substitute the following for the corresponding provision of
H.R. 3355 as passed by the Senate.
SEC. 5111. MANDATORY LIFE IMPRISONMENT FOR PERSONS CONVICTED OF
A THIRD VIOLENT FELONY.

Section 3559 of title 18, United States Code, 1is amended--

(1) in subsection (b) by striking "An" and inserting "Except
as provided in subsection (c), an” in lieun thereof; and

(2) by adding the following new subsection at the end:

"(c) Imprisonment of certain violent felons.--

"(1) Mandatory life imprisonment.--Notwithstanding any
other law, a person who is convicted in a court of the
United States of a serious violent felony shall be sentenced
to life imprisonment if--

“"(A) the person has been éonvicted on two or more

prior occasions in a court of the United States or of a

State of a serious violent feleony; and

"(B) each serious violent felony used as a basis
for sentencing under this subsection, other than the
first, was committed after the defendant's conviction
of the preceding serious violent felony.

"(2) Definitions.--For purposes of this subsection-~

"(A) the term 'assault with intent to commit rape'
means an offense that has as its elements engaging in
physical conduct by which a person intentionally places
another person in fear of aggravated sexual abuse or

sexual abuse (as described in sections 2241 and 2242);
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"(B) the term 'arson' means an offense that has as
its elements maliciously damaging or destroying any
building, inhabited structure, vehicle, vessel, or real
property by means of fire or an explosive;

"(C) the term 'extortion' means an offense that
has as its elements the extraction of anything of value
from another person by threatening or placing that
person in fear of injury to any person or kidnapping of
any person;

"(D) the term 'kidnapping' means an offense that
has as its elements the abduction, restraining,
confining, or carrying away of another perseon by force
or threat of force;

"(E) the term 'serious violent felony' means--

"(1) a federal or state offense, by whatever
designation and wherever committed, consisting of

murder (as described in section 1111);

manslaughter other than involuntary manslaughter

(as described in section 1112); assault with

intent to commit murder (as described in

section 113(a)); assault with intent to commit

rape; aggravated sexual abuse and sexual abuse (as

described in sections 2241 and 2242); abusive

sexual contact (as described in section 2244 (a) (1)

and (a) (2); kidnapping; aircraft piracy (as

described in section 1472(i) (2) or (n) (2) of
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title 49; robbery (as described in section 2111);
extortion; arson; or attempt, conspiracy, or
solicitation to commit any of the above offenses;
or

"(ii) any other offense punishable by a
maximum term of imprisonment of 10 years or more
that has as an element the use, attempted use, or
threatened use of physical force against the
person of another or that, by its nature, involves
a substantial risk that physical force against the
person of another may be used in the course of
committing the offense; and
"(F) the term 'State' means a State of the United

States, the District of Columbia, or any commonwealth,

territory, or possession of the United States.

"(3) Non—gqualifying felonies.-- Robbery, an attempt,
conspiracy, or solicitation to commit robbery; or an offense
described in paragraph (2) (E) (ii) shall not serve as a basis
for sentencing under this subsection if the defendant
establishes by clear and convincing evidence that--

"(A) no firearm or other dangerous weapon was
invelved in the offense; and

" (B} the offense did not result in death or
serious bodily injury (as defined in section 1365) to

any person.
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“"(4) Information filed by United Stateg attorney.--The
provisions of section 411(a) of the Controlled Substances
Act (21 U.S.C. 851(a)) shall apply to the imposition of
sentence under this subsection.
"(5) Rule of construction.--This subsection shall not

be construed to preclude imposition of the death penalty.".
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U. S. Department of Justice

Washingion, ).C. 20530

MEMORANDUM FOR THE ATTORNEY GENERAL

FROM: Ronald Klain
Counselor to the Attorney General

SUBJECT: Issues Involved in "Three Strikes" Proposals

This memorandum makes policy recommendations on a number of
key issues inveolved in finalizing the President's "three strikes®
legislative proposal mandating life imprisonment for a person
convicted of three or more serious violent felonies. Alternative
options on each issue are also discussed. Finally, a draft
proposal embodying the recommendations is attached for
illustrative purposes.

Meaning of "Life Imprisonment"

The first issue is whether the three strikes proposal should
provide for mandatory life imprisonment or imprisonment until a
certain age or for a minimum number of years.

Recommendation: “Life imprisonment" should mean a sentence for
the person's entire, natural life.

Concerns have been raised that imprisonment of elderly
people is not necessary because they are, arquably, not
dangerous. Regardless of the reliability of such claims in the
case of persons convicted of three serious violent felonies (a
claim that may have no application to certain sex offenders and
members of organized crime groups), the purpose of the three
strikes proposal is not only to incapacitate offenders. It is
also intended to deter violent crime, particularly by people who
have shown a propensity to commit it in the past, and to punish
such persons when they commit their third violent offense. The
Public message that three violent acts will result in
imprisonment until, say, age 55, or until a judge or parole
official determines that the person is no longer dangerous simply
does not have the same impact from the standpoint of deterrence
and punishment as imprisonment for 1life. Likewise, imprisonment
for a minimum number of years, which would address persons who
commit their third serious violent offense close to age 55, would
lack the same impact as mandatory life imprisonment.
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Finally, in extraordinary cases two types of escape valves
exist: commutation of sentence and modification of a term of
imprisonment under a provision of the Sentencing Reform Act of
1984, 18 U.S.C. §3582(¢c)(1). The latter pProvision authorizes a
court, upon motion of the Director of the Bureau of Prisons, to
reduce a term of imprisonment after considering the purposes of
imprisonment and other general factors set forth in the Act if it
finds that "extraordinary and compelling reasons warrant such a
reduction ...." For example, the Bureau of Prisons might make
use of this provision in the case of an inmate with a terminal
illness. This statute will apply even in the context of
mandatory life imprisonment.

Specific Enumeration of Offenses and Catch-all Definition

The next issue is whether the proposal should:
(1) specifically enumerate the violent offenses that qualify as
predicates for imposition of mandatory life imprisonment,
(2) provide a general description of serious violent offenses, or
(3) use a combination of these approaches.!

Recommendation: The proposal should use a combination approach
that specifically lists particularly serious violent felonies,
such as murder and kidnapping, and provides a catch-all
definition for other offenses punishable by imprisonment for ten
years or more.

A combination approach assures the inclusion of certain
categories of crimes as predicate offenses, such as murder and
kidnapping, regardless of how they are denominated under various
State laws and regardless of their maximum terms of imprisonment.
At the same time the combination approach recognizes that other
offenses create a risk of the use of force against a person and
should be included when treated as serious offenses under the law
of the jurisdiction in which the conviction was obtained.

The specifically enumerated offenses could consist of, for
example: murder, manslaughter other than involuntary
manslaughter, assault with intent to commit rape or murder, rape,
sexXxual contact offenses that would be rape if completed, sexual
abuse of children, kidnapping, aircraft piracy, robbery,
extortion involving a threat of kidnapping or injury to any
person, arson, and attempt, conspiracy, or solicitation to commit
any of these offenses. The listed offenses could be defined

1 Some State "three strikes" provisions and a current
federal statute include certain non-violent offenses as
predicates. There it agreement that our proposal should be
limited to seriocus violent felonies, and not a combination of
drug crimes and crimes of violence, as in section 2408 of the
Senate-passed crime bill.
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through references to conduct described in federal statutes for
some offenses and through specific definitions for other offenses
so that uniformity of coverage of State offenses would be
provided.

The catch-all definition should be a modified version of the
definition of "crime of violence" in 18 U.S.cC. §16 to include an
offense that has as an element the use, attempted use, or
threatened use of physical force against the person of another,
or that, by its nature, involves a substantial risk that physical
force against the person of another may be used in the course of
committing the offense.? The provision should require that the
offense have been punishable by a maximum term of imprisonment of
ten years or more in order to exclude some assaults and other
relatively minor felonies that would otherwise be included in the
catch-all. Since this definition requires either that the use of
force be an element of the offense or that the offense by its
nature involve a substantial risk of force, it should ordinarily
not be necessary to delve into court records of old offenses to
determine the particular facts of a case. A similar definition
appears in one of the Senate-passed crime bill's "three strikes"
provisions, section 5111, but requires that the offense have been
punishable by imprisonment for five Yeare or more, rather than
ten years.

The treatment of assault under this approach deserves
special consideration. The offenses specifically enumerated
include only assault with intent to commit rape or murder.
Aggravated assault and assault with a weapon would be included
only if they fall within the catch-all definitiomn. Therefore,
offenses such as the one by Lorena Bobbitt and the attack on
Nancy Kerrigan would be considered predicate offenses under the
proposal only if the law under which the conviction was obtained
provided for a maximum term of imprisonment of ten years or more.

One alternative approach would be to provide only a listing
of specific offenses and no catch-all. The option of only a
specific enumeration would assure the exclusion of certain, less
serious offenses, such as non-aggravated assault. It would also
eliminate the need to determine whether certain convictions meet
a generalized definition. Finally, a specific listing alone can
avoid the problem of overbreadth in a broad definition. However,
a specific enumeration alone runs the risk of overlooking some
serious offenses that should count toward mandatory life
imprisonment, such as certain racketeering offenses, particularly
in light of the peculiarities of federal jurisdiction.

2 crimes against property would not be covered unless they
posed a risk of force against the person.
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A final alternative is to provide only a generalized
definition and no specific enumeration of offenses. This
strategy, embodied in many of the House and Senate bills on the
subject and the proposal of the Attorney General's Advisory
Committee of United States Attorneys, is simpler on its face and
eliminates the need for definitions of specifically included
offenses. However, the broad definitional approach alone
incorporates barroem brawls and other relatively minor offenses.
So as not to include such offenses, a maximum term of
imprisonment to which such offenses were subject (or some other
general gualifier) is needed. However, such qualifiers exclude
offenses that should be included. For example, the maximum term
of imprisonment of ten years or more means that some serious
offenses, e.g., child molestation, that may not be punishable
under State law by a sufficient term would be excluded. The
listing of offenses assures that those Crimes we most care about
automatically become predicate offenses for purposes of mandatory
life imprisonment.

Exception

The next issue is whether a "three strikes" proposal should
provide an exception for classes of relatively less violent
offenses or offenders otherwise included in the definitional
provisions discussed above.

Recommendation: The proposal should identify ‘non-qualifying
felonies" that either are included within the catch-all part of
the definition of "serious violent felony" or are robberies. The
other specifically enumerated, serious violent felonies should
not be subject to the exception. The exception should apply if
the defendant establishes by clear and convincing evidence that:
(1) no firearm or other dangerous weapon was involved, and

(2) the offense did not result in death or serious bodily injury.

“Non-qualifying offense" language is needed because of the
breadth of the definition of "serious violent felony" and its
reliance on the elements or the nature of the offense. That is,
many offenses have the use or attempted use of force as an
element or, by their nature, create a substantial risk of
physical force, but the particular Offense did not itself result
in serious bodily injury or involve a weapon. The exception
language looks to the commission of the particular offense.

One effect of the exception, as outlined above, is to
exclude relatively minor offenses that might be included in the
catch-all definition of serious violent felony despite the
requirement of a ten-year maximum term of imprisonment. For
example, serious assaults, but not barrocom brawls, should be
included. However, a barroom brawl would meet the catch-all part
of the definition of "serious violent felony" if it were
punishable by a maximum term of imprisonment of ten years or
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more. The exception would exclude the barroom brawl, assuming no
weapon was involved and serious bodily injury did not ocecur. 1In
addition, the exception would exclude certain inchoate offenses
because of the absence of injury or use of a weapon. (As
outlined in the above recommendation, inchoate offenses would
only be excluded if they related to robbery or the catch-all
offenses.)

One option is to make the non-qualifying offense language,
Or a more rigorous version of it, applicable to any included
offense, not just the catch-all offenses and robbery. This
approach could allew a person with a minimal role in a kidnapping
or arson that did not result in death or serious bedily injury,
for example, to avoid mandatory life imprisonment on the basis of
that offense. Another option would be to make all inchoate
offenses, even those that relate to the enumerated offenses,
subject to an exemption but otherwise to limit its application to
the catch-all part of the definition of "serious violent felony"
and robbery. However, some offenses by their very nature are so
serious that, despite a defendant's minimal role or an unplanned
favorable outcome, such offenses should be included as predicates
for mandatory life imprisenment. A small part in carrying out or
planning a murder, for example (but enough to result in a murder
conviction or attempt, conspiracy, or solicitation te commit
murder), would fall in this category. The list of specifically
enumerated offenses seeks to identify such serious crimes.
Finally, expansion of the applicability of the exception to all
or many offenses will likely increase litigation in certain
instances.

The other option is to provide no exception language. The
presence of any exception language will create issues in some
cases where none should exist. A bright line rule could also
have greater deterrent effect on dangerous criminal activity.
However, the failure to include "non-qualifying offense" language
will result in an overly broad application of the Ythree strikes"
proposal, particularly if a catch-all definition of "serious
violent felony" is included.

Number of Required Proceedings

All of the pending "three strikes" Proposals require that
the defendant stand convicted before being sentenced to mandatory
life imprisonment of at least three predicate violent felonies.
There is, however, substantial variation in the possible
approaches relating to the number of required trials or
proceedings and the timing (i.e., "sequencing") of the commission
of the requisite offenses.

Recommendation: A legislative "three strikes" proposal should
require sequencing of offenses and convictions.



I02/25/94 12:38 8202 514 6897 DAG

@oi4

6

The proposal would require three or more convictions on
separate occasions for a predicate offense, and in addition would
require that the defendant must have committed the second offense
after his first conviction, and his third offense after his
second conviction (i.e., the “sequencing" element). This
position's premise is that it is worse, and demonstrates a
greater degree of incorrigibility warranting mandatory life
imprisonment, for an individual to commit 2 serious violent crime
after conviction for a prior such offense. A defendant who comes
in contact with the criminal law for a serious violent offense,
is convicted, and later commits a new serious violent offense is
deserving of greater punishment and may be less likely deterred
by imprisonment from committing future offenses than an offender
who commits several offenses before being prosecuted. An
offender who establishes this segquenced pattern of criminal
activity on several occasions is the type for whom mandatory life
imprisonment is appropriate.

At the opposite extreme is an option that would require only
one trial or proceeding at which the defendant is convicted of
three or more separate, predicate offenses. For example, a
repeat bank robber who is apprehended after having committed,
say, five robberies over a span of several months and Who is
convicted in a single trial of all five offenses could be deemed
eligible for "three strikes" punishment. This position is
premised on the view that requiring multiple trials and
sequential commission of crimes insufficiently addresses public
safety, since mandatory lifetime incarceration would apply only
to those violent criminals who get caught at least three times,
not to these criminals who commit multiple vioclent offenses but
elude capture except for one or two instances in their careers.

Time Limits for Convictions or Crimes

Whether there should be a time limit for inclusion of past
offenses has been an issue of debate. The question is whether
some serious violent felonies occurred so far in the defendant's
past or not close enough in time to the new serious violent
felony that they should not count for "three strikes" purposes.

Recommendation: There should be no time limit applicable to old
offenses or requiring proximity in time between the requisite
convictions or crimes.

Any time limit is arbitrary and will give rise to legitimate
concerns about capricious outcomes. Moreover, a person who is
convicted of having committed violent crimes over a span of
several decades is arguably more dangerous than one who has been
convicted of the same number and type of such crimes over a more
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condensed period, assuming both are the same age when tried.3

All but one of the drafts develoged within the Department
recommended against time limits.?® The relevant Senate-passed
crime bill provisions include no time limits, and the House bills
of which we are aware on the subject include no such limits.

Time limit options include both a limit between the first
and last predicate offenses (e.g., 30 years) and a limit between
the last two crimes (e.g., 10 or 15 Years). In support of an
overall limit is the notion of staleness, that is, that a
conviction a long time past bears little or ne relation to a
person's likelihood of committing future crimes and thus should
not be counted. A time limit between offenses has a similar
rationale. Ten years is the period used in the RICO statute to
define a "pattern" of racketeering created by predicate crimes;
15 years is the period used by the Sentencing Commission to
determine whether or not to count a prior serious conviction for
purposes of a defendant's criminal history score under the
guidelines. 1If time limits are adopted, a subsidiary issue is
whether or not to exclude time spent by the defendant while in
Prison. The argument for such exclusion is that a prison
environment is not a true test of a person's ability to live in
society without committing crimes.

Notice

A final important issue is whether application of the "three
strikes" provision should be subject to a requirement that the
attorney for the government file notice of an intent to rely on
Prior convictions for the purpose of mandatory life imprisonment.

Recommendatjon: There should be a requirement that a federal
prosecutor give formal notice before trial or before a plea of
guilty of an intent to trigger the "three strikes" sanction
through the use of prior convictions.

Before a defendant is subject to a mandatory life term based
on his commission of other offenses, concepts of fairness and due
process strongly suggest that he should be notified in advance of
trial or plea. A like procedure was enacted by Congress in 1970
as part of the Controlled Substances Act, 21 U.s.C. §851(a), to

3 For example, a fugitive thrice tried and convicted at age
50 for three separate violent offenses compitted in his twenties,
but who by all reports has lived a crime free existence since
then may be less deserving of a life sentence than one whose
offenses occurred while he was 25, 35, and 50.

4 The exception was the draft from the Deputy Attorney
General's Office. In addition, a minority within the Advisory
Committee of United States Attorneys favored time limits.
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regulate the triggering of stiff recidivist penalties under the
controlled substances laws. Such notice, apart from fairness,
may also be of occasional practical benefit in allowing the
defendant to show that a conviction relied on by the government
never occurred.>

Against this idea is the fact that notice requires the
prosecutor to do something -- i.e., file a written
notification -- before the "three strikes" sanction can be
imposed. This may be criticized as leading to under-utilization
of the mandatory life penalty. The proposal may also be
criticized as likely to produce a racially disparate impact if no
standards are employed regarding the notice requirement. (Of
course, criticism alleging racial disparity may also arise in the
absence of any notice requirement.) To counteract both types of
criticism, it would be possible either to write intoe the proposal
itself a command that the prosecutor must file notice when the
requisite predicates appear to exist, or to indicate that the
Department intends, promptly upon enactment, to issue written
instructions to its prosecutors to the same effect (or perhaps
affording a modest degree of latitude to seek an exemgtion from
the "three strikes" sanction in extraordinary cases), Neither
the Senate-passed crime bill provision pertaining solely to three
violent felonies (section 5111) nor any similar House provision
of which we are aware imposes a notice requirement. However, the
existing notice requirement in the drug laws would apply in the
context of amendment of the drug laws to permit a combination of
three violent and drug offenses to trigger mandatory life
imprisonment. (See section 2408 of the Senate-passed crime bill.)

Attachment

5 criminal records have been known to be inaccurate.
Moreover, it is not uncommon for a clerical error to occur (e.qg.,
the record of a David M. Smith is reported to the prosecutor
rather than the requested record of David N. Smith, and the
pProsecutor does not observe the error.

® Given the facts that the other recommended aspects of the
proposal include a carefully circumscribed list of predicate
offenses plus the opportunity for the defendant to show that a
particular predicate offense should not count because his role
was minor and the offense, while of the requisite type, involved
no death or serious bodily injury, any further ground for not
invoking the statute, other than in a truly exceptional and
unforeseen situation, would lead to disparate results and
legitimate criticism.
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The .. PRESIDING OFFICER (Mrs.
FEINSTEIN). The clerk will call the roll.

The asaistant legislative clerk pro-
ceeded to call the roll.

Mr. BIDEN. Madam President, I ask
unanimous consent that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it is 8o crdered.

Mr. BIDEN. Madam President, the
diatinguished Senator from Misaissippi
[Mr. LoTT] is Lere, and has an amnend-
ment. He 18 ready to go with it. I would
like to ask him whether or not he is
propared to enter into a time agree-
ment whereby thers would be a half-
hour equally divided in the usual form,
with no amendments in order to his
arendment. If Ls is, I think it would
be helpful.

Mr. LOTT. Madam President, if I
might reply, I would be Eappy to agree
with that. There may be two or three
Members that would like to make com-
ments on it. But I do not see any rea-
son why we need to drag this out. It is
pretty easy to explain. We will have a
few statements. I would be willing to
agree with a time agreement.

Mr. BIDEN. I so request,
Madam President.

The PRESIDING OFFICER. Is there
objection? Without objection, it 18 so
ordered.

Tte Senator from Miasiasippi 18 rec-
ognized.

then,

AMENDMENT NO. 1126
(Purpcse: To amend title 18, Unitod States
Code, to provida mandatory life imprison-
ment for persons convicted of a third vio-
lent folony)

Mr. LOTT. Madam President, I send
an amendment to the desk and ask for
its immediate consideration.

The PRESIDING OFFICER. The
clerk will report.

The assistant legislative clerk read
as followsa:

Ths Senator from Mlssissippl {Mr. LoOTT)
propeses an amendirient purmbered 1128,

Mr. LOTT. Madam President, I ask
unanimous cor:zant that reading of the
amendmer.t te dizpsnsed with.

The PRESIDING OFFICER. Without
objection, it 13 80 ordered.

The ameadment is as foliows:

At the appropriate place insert the follow-
ing:
8EC. . M/NWDATCLY LIFE NDMPRISONMENT OF

PERSONS CONVICTED OF A TEIRD
VIOLENT FILONY.

Section 2581 of title 18, United States Code,
i3 amendad by adding at the end the follow-
ing new subsection:

‘(c) IMPROSONMENT OF CERTAIN VIOLENT
FELONS.—

‘(1) DEFINITION.—In this section, ‘violent

" felony’ means a crime of violence (23 defined

In section 18) under Federal or State law

that—

‘(A) Involves the threatened use, use, or

risk of use of physical force against the per-’

son of another:
‘‘(B) 18 punishable by a maximum term of
imprisonment exceeding 1 year; and
- *YC) 18 not designated as a mlsdemea.nor by
the law that defines the offense.
*%(2) MANDATORY LIFE IMPRISONMENT.—Not-
withstanding any other provision of this
title or any other law, in the case of a con-
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understand there might bs some dif-

viction for a Fedsral violent felony, the
court shall sentenca the defendant to prison
for life if the defendant has boen convicted of
a violent falony on 3 or more prior cccasions.

*“(3) RULE OF CONSTRUCTICN.—This sub-
saction shall pot be corstrusd to preclude
tmpositicn of the death penglty.”.

Mr. LOTT. Madam Proesident, this
amendment in the form of & bill has

cost about $26 million more annually,

and save many, many lives.
letters that I received endorsing this

legislation.
generally been referrad to sa the ’
LIFER bill. There is simtlar leglalation gatgr - > ooal Sherifls’ Assoctation

pending in the House of Representa-
tives with over 70 cosponscrs. There
are a number of cosponsors of this bill
in the Sarate along with perhaps some
other versions of the same bill.

It is very simpls to understand, real-
ly. It just says three strikes and you
are out; or, if you will, three st.rlkes
and you are in.

If you commit not one, not two, but
three felonies, on that third State or
Federal felony you will go to prison for
Luv, without parols.

If you talk to law enforcement offi-
cials, they will tell you repeatedly that
one of their biggest problems {8 recidi-
viem—those crimi who commit
felonies repeatedly./In fact, abcut 70
percent of violent cifimes are commit-
ted b:jhe same 6 percent repeat of-

On behalf of the 22,000 members of the Na-
tional Sheriifs' Azsociation, we are writing
to support the LIFER amendmert to the
crims bill.

The crims %ill {s certainly comprehensive
in that it proposes reforms and solutions to
several issues in the criminal justice system.
Howsver, this amendment will address the
problem of victimization by removing some
of the most dangerous criminals ta our soct-
oty. Thie 18 one big step ia curbing recidivist
crimes.

The Natioznal Victim Certar also has
written, and they make it very clear
that they are concerned about this
issue and would like to support the
LIFER amendment.

I ask unanimcus consent that the
letter from the National Sheriffs’ Asso-
clation be printed in the RECORD at
this point, along with the National
Victim Center legialation letter.

There teing no objection, the letters
wes ordered to be- printed in the
RECORD, as followa:

NATIONAL SHERIFFS' ASSOCIATION,
Alerandria, VA, October 27, 1993.
Hon. TRENT LOTT,
U.S. Senate, Russell Building,
Washkirgtan, DC.

DEAR SENATOR LOTT: On bohalf of the 22,000
members of the National Sheriffs’ Associa-
very close look at this amendment. I ﬁ:&;ﬁﬂ:ﬁ%‘&fsnﬁ,;ﬁg{?
want to note now that the Staté of (LIFER) amendment to the orime bill. We

a8 (LD applaud your stand and comment you for
your efforts.

The crime Lill is certainly comprehensive
in that it proposes reforms and solutions to
several 1asues in the criminal justice system.
However, this amendment will address the
problem of victimization by removing some
of the most dangerous criminals in our soci-
ety. This 18 one big step In curbing recidtvist
crimes. )

Oncs again, we thank you for your endeav-
ors and support of the nation's law enforce-
ment community.

Sincerely,
CEARLES “BUD" MEEKS,
Erecutive Director,

NATIONAL VICTIM CENTER,
Arlingtan, VA, November 4, 1993,
Hon. TRENT LOTT,
U.S. Senate, Russell Senate Office Building,
Washington, DC.

fenders.|So this LIFER bill would say

Ce you have committed a third
violent felony, you would pay the pen-
alty of life in prison.

There are a number of groups sup-
porting this LIFER bill: The National
Victim Center, Empower America, and
various law enforcement groups, In-
cluding the National Sheriffs’ Associa-
tion.

80 I urge my colleagues to take a

ferences. That one did include some
grants to the State to kelp carry it out.
But even States now are taking the ini-
tiative in this particular area. The
State of Wasnington did it last weelk.

There i8 no doubt that a small hard-
ened group of criminals commit most
of the violent crimes in this country.
This amendment would begin to try to
deal with this. LIFER stands for Life
Imprisonment For Egregious Recidi-
vista Act. Many of the people involved
in these crimes are released again and
again because of the “‘revolving door"
of the prison system. They commit a
crime, they are-tndicted and convicted,
but we do not have enough prisons, so
they are back out in the streets and
they commit other crimes.

So we are talking about State and
Federal felonies. They would have to
g0 to prison for life. Seventy-six per-.
c 8 who have been ja.i;ed
thre

Board Members and Staff of the National
Victim Center, we wish to lend our full sup-
port to tke “Life Imgprisonment for Egre-
gious Recidivists Act of 1983" (Senate Bill
499).

mora than 3,000 victim-related crganizations
They think they
have a license to kill, steal and maim.
They might have to serve & little time,
byt they get back on the streets.
A 1987 study by the National Insti-
tute of Justice found that the average
multiple offender is reaponsible for

These organizations and agancles serve on

ocrime. As such, they see first hand the hor-
rible human toll violent crime exacts on in-
nocent members of society.

Nothing is more demoralizsing to v!ctlml

But putting these crooks behind bars -
would save society millions of dollars

" November 8, 1993

($430,000 in crime costs)Pumns just
olfenders away would

I would like to read from some of the -

DEAR SENATOR LOTT: On behalf of the

Ths National Victim Center works with . .
and law enforcement agencies nationwide. ~

the front lines in our nation's war against . -

and service providers than to see the sameé .
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offenders destroying the lives of countless
other victims, despite previous arrests, con-
victions, and sentences.

The criminal justice machine recycles the
same career criminals time after time and
crime after crime. The offendsrs appear un-
affected by the process, but their victima are
ground teneath 1ts gears,

Statistics indicates that 8 percent of vio-
lent offenders commit 70 percent of violent
crimes. Many re-offend within months of
their release from incarceration. But the
real cost can only be measared in human
terms. Each cycle through the system comes
at the expense of at least one victim.

The legislation you have proposed allows
victins a first glimmer of hope that this vi-
clous cycle can be stopped no later than the
third turn of the wheel. Given the recidiviam
rates of our nation’s most violent offenders,
their 18 no doubt that tens of thousands of
would-be victims will be spared and thou-
sands of 1ives saved each year,

No greater accomplishment could be of-
fered to the victims of crime in this nation
than a measurs which will prevent the addi-
tion of more members to their ranks. The
“Life Imprisonment for Egregious Racidi-
vists" bill is such a measure.

Therefore, the Board of Directors and Staff
of the National Victim Center support this
important bill and urge your colleagues in
the Senate to make every effort to secure
passage of this legislation.

Sincerely,
ROBERT 8. RO88, Jr.,
Erecutive Director.

Mr. LOTT. I aleo have a letter from
the Law Enforcement Alllance. I will
read one paragraph from this letter:

For violent recidivists, career criminals
who thrive on violent antisocial behavior, we
urge swift and certain {solation from society.
Benator Trent Lott's 8. 489, almed at egre-
glous, repeat, violent offenders 13, we be-
lieve, society’s most effective short-term re-
sponse. These violent predators must be re-
moved from society if we are to be safe from
their deprivations. The dally carnage on our
streets demands that we prevent these mon-
sters from claiming more victims.

I ask unanimous consent that this
letter from the Law Enforcement Alli-
ance of America be printed {n the
RECORD.

There being no objection, the letter
was ordered to be printed in the
RECORD, a8 follows: .

LAW ENFORCEMENT ALLIANCE
OF AMERICA,
Falls Church, VA, October 18, 1993.
Hon. JOSEPH R. BIDEN, Jr.,
U.S. Senate, Russell Senate Office Building,
Washington, DC.

DEAR BENATOR BIDEN: Oncs again, I am
writing regarding the upcoming anti-crime
bill on behalf of the now early 35,000 mem-
bers of the Law Enforcemont Alllance of
America. The inorsase in LEAA membership
since my last letter makes us not only the
nation’s largest coalition of law enforcement
professionals and concerned crime victims, it
makes us the nation's fastest growing orga-
nization of {ts kind.

I wish to call your attention to a concern
of law enforcerment that to dats has received
very little attention by legislators or the
media.

Law erforcement occupies a unique posi-
tion in its capacity of law conservators as
first hand witnesses to the treatment of
crime victims throughout our criminal jus-
tice system. Often we are the first to see vic-
tims immediately after they hava suffered a
criminal violation. We see them again during

CONGRESSIONAL RECORD — SENATE

our investigation of the imcident and yet
again throughout the court

We watch helplessly as the system often
first ignores them, and then again as they
are vilified during the actual trial. The
greatest offense our system perpetrates
against victims, in our view, is the primacy
of perpetrator rights cver those of their vic-
tims. We have watched and remained silent,
until now.

Now we are compelled to break our profes-
Slonal stlence and raise.phe ory for simple
Justice for crime victimsé and for society.

Over the decades. the courts have taken
groat pains and great strides to protect the
rights of the accused and of those convicted
of heinous crimes. We agree in principle.

But, those laudables goals have been turned
into a travesty of their intent by the delib-
erate and frivolous petitioning for imagined
or fabricated infractions. Further, the ex-
tremes taken to mitigate time served by
turning penal institutions into virtual pris-
oner entertainment centers has falled to
stem the recidivist rate from the days when
prisuns were extremes in austers living con-
ditions. .

We urge a determined legislative search for
a solid middle ground that ensures basic
rights, provides basic living conditions, and
underscores the fact that inmates are serv-
ing time for a very real, very serious infrac-
tion of society's rules.

For violent recidivists, career criminals
who thrive on violent anti-social behavior,
we urge swift and certain isolation from so-
clety. Senator Trent Lott's 8499, aimed at
egregious, repeat, violent offenders, is, we
belleve, soclety’s most effective short-term
response. These violent predators must be re-
moved from society if we are to be safe from
their depredations. The dally carnage on our
streets demands that we prevent these mon-
sters from claiming more victims.

I emphasize that this s a short-term solu-
tion. it provides tmmediate protecticn, saves
lives, and allows honest citizens the ability
to enjoy life as described in the preamble to
our Declaration of Indepeadence.

Soclety 18 not the place to experiment with
upproved long-term solutions to crime. Lives
are at stake. We don't aliow direct human
experimentation with drugs designed to cure
our {llnesses. We certainly shouldn’t use hu-
mans, in this case soclety, to research ways
to curb those who rape, rob, or kill. To do so
is to heap yet another {nsult upon crime's
victima.

We look forward to your leadership in pro-
viding sound measures addressing our con-
cerns.

Agaln, we offer our assistance in any way
possible to pass meaningful remedies to the
nation’'s crime problems.

Sincerely,
JAMES J. FOTIS,
Executive Director.

Mr. LOTT. Madam President, las
week, we did make some major revi
sions to this crime bill. I think we im
proved it considerably. We did add
large amount of funds for prisons, Fed
eral prisons. These recidivists are th
people who really need to be put in

these Federal or regional prisons, as

well as the prisons in the various
States around the country.

I urge my colleagues to support this
amendment. I believe it will go a long
way toward really dealing with crime
in this country. I noted late last Fri-
day that the distinguished majority
leader said, ‘“There {8 not much in this
Federal legislation that is really going
to deal with crime and criminals in
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this country. A lot of it occurs under
the jurisdiction of the State and local
level.” But recidivism is one place
where we can make a difference. If we
can begin to get these few thugs off of
the streets, it will really make a dif-
ference, not only in cities like Wash-
ington, DC, but in rural areas across
this country.

Again, I urge adoption of this amend-
ment.

I yield the floor.

Mr. BIDEN. Madam President, I
think I and all Americans sympathize
with what my friend from Mississippi
is attempting to do. In the crime bills
that have passed in the recent 10 years,
we hove had some what we refer to as
minimum mandatory sentences in the
bill, like this being a minimum manda-
tory. For example, as the Senator ac-
curately characterized, there is manda-
tory life imprisonment in chis cirs
cumstance. I will read the language:

Notwithstanding any other provision of
this title or any other law, in the cass of &
conviction for a Federal violent felony, the
court shall sentence the defendant to prison
for life.

The point is: ‘‘Shall sentence for
life,” Madam President. Now, the Sen-
ator from Mississippi—] was going to
say “I am sure'—I suspect he had in
mind what the Senator from Delaware
did when I drafted minimum manda-
tory provisions 3, 4, or 5 years ago in
previous crime bills; that is, what we
are looking for here 18 the predator,
the guy or woman out there—in almost
every instance it is the man—who has
committed a heinous crime, has been
let out of jail and commits another
one, and is let out of jail and then com-
mits another one. He 18 clearly & preda-
tor. It 18 a term I use, not a term of
art; but that is how I think of these
folks, as predators. So we want to put
them in jail. This would be the 3-time
rapist and the 3-time murderer. You

amount of time served in the District
for & conviction for a capital oifense, I
believe, i8 5% years, and in otker
States 1t is similar. The reason I wrots
the sentencing commission law with a
couple others about 10 years ago,
Madam President, was because your
State of California was letting people
out of jail after being convicted of
murder on average of serving only

years. I remember Sirhan Sirhan co

ing up, and I said, *‘How in the Lord

name can we have that happen?”’ So
they are the pecple we are all looking

at.
ne of the things that I found out is

when you pass these minimum manda-
tory bills you sometimes end up in
your net taking in people who you
would never intend by the scope of the
law when you write it to take in.

As I read this amendment—and I
promise the Senate I am not trying to
nitpick with my friend from Mis-
sissippi—but it says the definition of a
‘‘violent felony,” to be precise, ‘‘means

might say, should they not
Aar life after one? _ »
Well, the th {8, the average:
I

I




S15260

a crime of violence (as defined in sec-
tion 16) under Federal or State law
that—

“(A) involves the threatened use. use, or
risk of use of physical force against the per-
son of another;

*(B) 18 punishable by a maximum term of
imprisonment exceeding 1 year: and,

*(C) 18 not designated as a misdemeanor by
the law that deflnes the offense.’

If one man takes his hand and that
hand connects to another man’s jaw, in
almost every case in every State in the
Union_that 18 a felony. That is an as-
sault. It 18 a felony and by definition of
this law 18 a viclent crime.

We all have in our ‘amall towns and
our large towns the guy who gots
drunk, who {8 the .person who causes
brawls in bars. We can identify them,
particularly in small towns who they
are. It is either Bubba, Charlie, Harry,
Bill, or Pete. They may very well have
been convicted twice of beine {n a fist-
fight in a bar-connected fight. Both are
felonies. In almost every State in the
Nation, & plain old, good old American
fistfight, in fact, in most States is a
felony, a violent crime punishable by
more than a year in jail. i

If that same person has the misfor-
tune of also getting in one of those flst-
fights at Yellowstone Park, at one of
the restaurants in Yellowstone Park,
under this law, as bizarre as it sounds,
& Federal judge, upon convicting, find-
ing that person guilty, must send that
person to jail for the rest of his natural
life.

I do not think we are intending to do

that. I know I should not say “know.” -

I suspect that 18 not the intention of
my friend from Mississippi.

As to a three-time rapist, I do not
have even the slightest concern about
that person spending the rest of his life
in jail. As a matter of fact, in the vio-
lence against women legislation which
was adopted as an amendment in this
bill, we increased the penalties for
rape. I am all for minimum mandatory
life imprisonment—no probation and
no parole.

These are aberrations that occur in
the law. I wonder if my friend would
entertain an amndment to his legisla-
tion whereby {n subsection (c)(1) where
1t says *“Definition” it says, “In this
section, ‘violent felony’ means a crime
of violence (a8 defined in section 16)
under Federal or State law that'—and
then to sections (A), (B), and (C)add a
section (D) that says, “And carries
with it a maximum penalty of 10 years
or more,” 8o that we do not end up in-
advertently sweeping into our net peo-
Ple that a Federal judge would be re-
quired to put in jail for life—the drunk-
en brawler who gets in his third fight
and he happens to do it in Yellowstone
Park while he 18 there—and the reason
I say ‘‘Yellowstone Park,”” I am not
being facetious—one of these offenses
has to occur under Federal jurisdic-
tion. So if he does a crime of violence
on a Federal jurisdiction, almost by
definition, with a few notable excep-
tions, it has to be a crime committed
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on an Indian reservation and/or & crime
committed on Federal property.

Theorstically, 1 guess, if someone
had two prior convictions for being
drunk and disorderly and getting in
fights and then happens to be watching
this debate up in the gallery there and
someone said, “I do not Hke what
BIDEN says,” the other says, I like it,”
and he pope him, that is on Federal
property, and that is a Federal crime.

The other thing I might point out is

I think this is a very dangerous law to
pass in terms of equity for American
Indians, because if you are an Amer-
ican Indian and you goet over a period
of 10 years, 20 years, 30 yeoars, convicted
three times for being disorderly and/or
& crime of assault with your flst be-
cause you are on an Indian reservation
and that is Federal preparty, you
might have to go to jail for life.
" I'do not think that is the intention of
my friend from Mississippl. Maybe it
is. If 1t 18, I would like to kmow. If it is
not, I would like to suggest maybe we
could go into a short quorum call and
86e If there 18 any way he would be
willing to further circumscribe this to
get at the people he and I and everyone
wants to get at, and those are people
who commit serious heinous crimes.

I am not suggesting to get in a fight,

one man with another, and without
provocation one man hits another and
knocked his teeth out or tooth out is
not serious. That is serious. I am not
trying to belittle that. I do not think
anybody s suggesting that person
should have to be sent to Jail for life
with no discretion on the part of the
judge because that happened three
times over the period of his life.
But that 18 a question and a request.
Mr. LOTT. President, will the
distinguished Senator from Delaware
yield for a comment?

Mr. BIDEN. I am happy to yield.

Mr. LOTT. Certainly, I think for any
rule you could find an exception. I can
think of certain circumstances where
obviously you would like for the judge
to have some discretion. If you get in a
fistfight one time, I guess that could
happen with anybody. I am responding
to the Senator's example about the
fistfights. If you got into one, maybe
you just got carried away; if you got
into the second one maybe it was pro-
voked. If you got in a third one, that is
assault and battery, whatever the evi-
dence. Keeping in mind that under the
system we have, the judge has discre-
tion with what he might have decided
in the first case and second cage. But
after this third case, there is pretty
good evidence that you have a repeat
offender on your hands who keeps get-
ting in fistfights and knocking people's
teeth out and causing serious injury.

I think the point the Senator 18 mak-
ing i8 a legitimate one. I would like to
talk to him a little. I would like to
look at the language and see exactly
what he 18 proposing. Some flexibility
perhaps would be something we could
work together on, because I am not out
trying to charge every petty crook
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with & felony, but these statistics we'
have here are not about petty crooks,
but violent criminals. The Senator
knows the ones we are trying to get to. .

Mr. BIDEN. If the Senator will yield, - .
I completely agree the statistics are
overwhelming that there are, for exam-
ple, as the Presiding Officer knows g
lot about this issue as well knows that
6 percent of all the criminals in Amer.
ica—convicted folks—commit about g5
or 70 percent of all the serious crimes.

Mr . ‘Those are the ones we
want. . o

Mr. BIDEN. Those are the ones the
Senator wants. I have no disagreement
on that. : s

1do not have any particular language -
in mind. All I want to do is believing,
and the Senator confirmed it, they are
the people he 18 going aftar, that there
may be a way to tighten this a little
bit so we do not inadvertently get the -
folks we do not want to get. : -

For example, under the Federal gys-
tem, under the current guidelines a
murderer with two prior convictions or
one of these folks out there with two
serious convictions gets an average
sentence of 30 years under the Federal
guldelines; whereas, a troublemaker
who gets in three fights under the
present guideline of the Sentencing
Commission gets an average of 5%
years.

We are not looking to let off the
bully who goes around knocking peo-
ple’s teeth out. They get 5% Years on
average. :

When the Senator was in the House
and I was and we worked on this, under
the Federal guidelines we took away
the discretion of the Judges. That is
why they are mad. Right now the
Judges are not real happy with the Sen-
ator from Delaware, separate and apart
from minimum mandatories because
we passed a law that 18 the law now,
and the Sentencing Commission exista
out there.

For every Federal crime we make a
crime, they must set up a sentence,
and the sentences are those that are re-
quired. The defendant is required, the
convicted person is required to serve
that time. That {8 what we call flat
time sentencing. In only rare cir-
cumstances can a Federal judge alter it

. by increasing or decreasing up to 15

percent the sentence. That is where we
get this 85 percent, serve a minimum of
85 percent of the time having to be
served.

Iam taking more time than is needed
to be taken here. I will not formally
propound this at the moment, but I
would consider propounding a unani-
mous consent request that we tempo-
rarily move off this amendment with-
out the Senator losing the right to
come back up and ask for a vote if he
wants it and to see if we can work out -
language that somewhat circumscribes
the people to whom we intend this to
apply.

I am confident his staff and mine can
work out some language. Again, I have
nothing particular in mind. I have not
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thought through how it should be. I
just want to tighten it so we do not get
the folks we are talking about who are
pow in the Federal system doing 5%
years having to serve life without pro-
bation, parole, and without discretion
on the part of the judge.

Mr. LOTT. If the distinguished Sen-
ator will yield further, perhaps at some
point we could have that quorum call
and talk more about it. I do know that
there are & number of States, including
the distinguished Presiding Officer’s
State, California, where they have a lot
of repeat offenders. It is & serious prob-
lem when you have this combination of
felonies; quite often one may not be so
serious and the next one could be a lot
more serious. I want to emphasize
something I said a while ago, that the
average multiple offender 18 respon-
sible for $430,000 in crime costs.

While there might be some adaitional
costs as a result of this amendment to
{ncarcerate these people for life, it 18
estimated we could save $405 million
per thousand prisoners if we could pass
an amendment like this because of the
burden of the cost on the judicial sys-
temn, the law enforcement system,
where these people come back and have
to be tried again and again and again.
1t 18 something for which there i8 a lot
of support.

I saw one poll just last week that in-
dicated that well over 70 percent of the
American people thought we should be
tough on these repeat offenders. When
I talk to policemen, sheriffs, and other
law enforcement people in my State,
this is the issue they mention more
than anything else—more than habeas
corpus, more than some of these other
rules that we talk about. They say that
if we had the surety of punishment of
these repeat offenders, it would make
their jobs so much easier and safer
from that standpoint.

Mr. BIDEN. Will Senator yield for
one more question?

Mr. LOTT. I am glad to yleld.

Mr. BIDEN. Again, we have no dis-
agreement, at least he and I have no
disagreement, on trying to get to these
serious repeat offenders, three-time
losers.

But I have a second question unre-
lated to that. And that is, I am a little
bit confused the way the amendment i8
written. .

Does this require a State to impose
minimum mandatory life or only the
Federal judge to apply minimum man-
datory life? In other words, must the
defendant be within the jurisdiction of
a Federal judge—having committed his
third felony, that felony being a Fed-
eral felony for violence—before this
can happen, or i8 the Senator instruct-
ing every State to change their laws
and for them to impose at a State level
in State court minimum mandatory
life imprisonment?

Mr. LOTT. Madam President, I would
like to respond to the Senator's ques-
tion. It {8 not my intention that we
micromanage every State judge. Obwvi-
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ously a Federal judge would impose
such sanctions under this amendment.

Mr. BIDEN. I think the Senator has
it fairly clearly in this and I was not
suggesting it was not.

But we have a rash, as my friend
from Mississippl knows—a State's
right man, a man from a State that
protected its own integrity and fought
for that—we have more conservatives,
liberals, moderates, Democrats and Re-
publicans insisting in this crime bill
that we require States to adopt every
aspeot of the Federal system. I am
pleased to see that 18 not what the 8én-
ator 18 doing here. ]

I would like to suggest, for purposes
of trying to work out this language as
to what the definition of a serious vio-
lent offender is, I would like to suggest
the absence after quorum.

The PRESIDING OFFICER. The ab-
sence of a quorum has been suggested.

Mr. BIDEN. I realize I must ask
unanimous consent to be able to go
into a quorum call without the time
for the quorum being charged against
the remaining time that the Senator
from Mississippl and the Senator form
Delaware has on the Lott amendment.

The PRESIDING OFFICER. Is there
objection? There being none, that will
be the order.

The olerk will call the roll.

Mr. LOTT. Madam President, I ask
unanimous consent, that the order for
the quorum call be rescinded.

The PRESIDING OFFICER. Without
objection, it 18 8o ordered.

Mr. LOTT. Madam President, I ask
unanimous consent that I be permitted
to modify my amendment. I send that
modification to the desk.

The PRESIDING OFFICER. Is there
objection to the modification? There
being none, it is so ordered. The
amendment is modified.

The amendment (No. 1126), as modi-
fled, i8 a8 follows:

At the appropriate place insert the follow-
ing:

BEC. . MANDATORY LIFE IMPRISONMENT OF

PERSONS CONVICTED OF A THIRD
VIOLENT FELONY.

Section 3581 of title 18, United States Code,
i8 amended by adding at the end the follow-
ing new subsaction:

‘“(c) IMPRISONMENT OF CERTAIN VIOLENT
FELONS.—

‘(1) DEFINITION.—In this section, ‘violent
felony' means a crime of violence (as defined
in section 16) under Federal or State law
that—

‘“(A) involves the threatened use, use, or
risk of use of physical force against the per-
son of another;

‘(B) is punishable by a maximum term of
8 years or more; and

*(0) 18 not designated as a misdemeanor by
the law that defines the offense.

“(2) MANDATORY LIFE IMPRISONMENT.—Not-
withstanding any other provision of this
title or any other law, in the case of & con-
viction for a Federal violent felony, the
court shall sentence the defendant to prison
for life if the defendant has been convioted of
a violent felony on two or more prior ooca-
sions.

*(8) RULE OF OONSTRUCTION.—This sub-
section shall not be construed to preolude
imposition of the death penalty.”.
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Mr. LOTT. Madam Preaident, before I
yleld the floor, I would like to point
out I had a discussion with the distin-
guished chajirman of the committee
and other Senators, and we have agreed
to the modification that would change,
on the second page of the amendment,
section *(B), is pumsnable by a maxi-
mum term of 5 years or more."

This would replace the language that
had saild, ‘‘imprisonment exceeding 1
year.” I think this is an improvement.
This is the language basically that was
recommended by the Senator from
Delaware to get at thoss most violent
orimes and criminals.

I think this is a reasonable approach.
That is why I modified the language.

I ask unanimous consent that Sen-
ator MOCAIN be added as a cosponsor of
the amendment and Senator GORTON,
of Washington.

Mr. HATCH adarsssed the Chair.

The PRESIDING OFFICER. The 8en-
ator from Utah.

Mr. HATCH. Madam President, as
Senator BIDEN said, the scope of defini-
tion ocould cover prior oconditions,
which the Senator from Mississippl
does not wish to cover. I commend my
colleague from Mississippl for working
with the Senator from Delaware to
make it clear this amendment applies
to individuals with three felony convic-
tions for crimes incurring a maximum
penalty of 5 years or more. I think that
18 a reasonable way to resolve this.

I commend the distinguished Senator
from Mississippi for his efforts in try-
ing to get this provision through be-
cause I think it i{s important. He has
made the right decision. I think that
this proviasion will help us in this fight
against crime.

Mr. BIDEN. Madam President, how
much time does the Senator from Dela-
ware have?

The PRESIDING OFFICER. Two
minutes fifty-three seconds. '

Mr. BIDEN. I ask unanimous consent
that we be able to increase the time on
each side 6 minutes.

The PRESIDING OFFICER. Is there
objection? Without objection, it 18 so
ordered.

Mr. BIDEN. I yleld 5 minutes to my
friend from Washington.

The PRESIDING OFFICER. The Sen-
ator from Washington.

Mr. GORTON. Madam President, I
thank my friend, the distinguished
Senator from Delaware. I am pleased to
have been added as an enthusiastic co-
sponsor to this modified amendment.

Last Tuesday when the citizens of
my State passed Initiative 593, with
more than 75 percent voting in favor,
they made the State of Washington ex-
tremely unpleasant for two-time vio-
lent offenders to live. If someone now
commita a third serfcus felony in
Washington State, they are going to go
to prison for life. The Nation watched
this election campaign as the initiative
was entitled, “Three Strikes, You're
Out.” That is the case now in Washing-
ton State. It will be the case under the
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Federal system if this amendment is to
be adopted.

Let me tell you just one of the sig-
nificant differences this makes in the
State of Washington. Up until this
point, before this initiative passed, the
average prison term for a child mo-
lester who had two previous sex felony
convictions on his record was 9% years.
That will not be the case in the future.
We will not have that kind of predator
going in and out of the revolving door
in the State of Washington.

I regret to say that 2 years ago the
State of Washington had the sixth
highest crime rate in the Nation, and
that last year there was another per-
centage increase. This 18 a reaction by
the people of the State of Washington
in repudiation of that kind of record
and particularly because two-thirds of
all violent crime is committed by a rel-
atively small ha..alul of offenders.

My citizens, the people I represent,
want those predators off our streets,
away from our schools and safely be-
hind bars. As a consequence, this 18 one
of few amendments on any bills with
which we deal in which we have a
graphic illustration in the very week in
which we vote, that people in one
State, who I am convinced are typical
of people across the United States,
have told us precisely what it is that
they wish.

The modification, which the Senator
from Mississippi has offered, makes it
certain that this will not inadvertently
be applied to some of those who have
engaged in crimes, which most of us
probably would not regard as being se-
rious enough to count against the
“‘three strikes you're out’ strategy. In
Washington State, when our young
people play baseball, “Three strikes
and you're out.” The people of the
State of Washington have said to vio-
lent criminals, ‘‘Three strikes and
you're out.”” The Lott amendment says
to those who are charged under the
Federal system: ““Three strikes, you're
out.”

The PRESIDING OFFICER. The Sen-
ator from Mississippi.

Mr. LOTT. Madam President, how
much time do I have?

The PRESIDING OFFICER. Seven
minutes and twenty-four seconds.

Mr. LOTT. Madam President, if I
could take a moment to commend the
distinguished Senator from Washing-
ton for his statement. Having served as
attorney general of the State of Wash-
ington before he came to this body, he
had an outstanding record and was well
respected as an attorney general by the
attorneys general from all over this
country. I know that is the case be-
cause I have talked with other attor-
neys general with whom he served. I
am very Dleased he came here this
morning and was able to work with us
on this modification. His statement is
a very ringing endorsement.

I commend the people of his State of
Washington for the vote they had last
Tuesday. They are very serious about
dealing with these repeat offenders. I
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believe it adds a great deal of weight
and timeliness to this particular
amendment.

Madam President, I do not have any
further request for time at this mo-
ment. I would like to ask for the yeas
and nays, 8o perhaps we can be assured
of getting a recorded vote, perhaps at
an agreed-to time. I ask for the yeas
and nays.

The PRESIDING OFFICER. Is there a
sufficient second?

There i8 & sufficient second.

The yeas and nays were ordered.

The PRESIDING OFFICER. The Sen-

ator from Delaware.

Mr. BIDEN. Madam President, with
the permission of my friend from Mis-
sissippi, I ask unanimous consent that
the vote on this amendment, for which
the yeas and nays have just been or-
dered, occur at 2:30 today.

The PRESIDING OFFICER. Without
objection, it 18 so ordered.

Mr. BIDEN. That being the case, I
yleld back whatever time I have re-
maining on this amendment.

Mr. HOLLINGS. Mr. President, I was
unable to be present for today’s vote on
the Lott amendment, the so-called
three time loser amendment. I would
like the record to show, had I been in
attendance, I would have voted for the
amendment. I belleve this is a much
needed amendment. We must take
those who continue to perpetrate vio-
lent crimes and make sure they never
walk the streets again. We must insure
these repeat offenders are isolated
from soclety forever. Again, I just
wanted to let the record show that de-
spite my absence, I support the amend-
ment of the Senator from Mississippi.

The PRESIDING OFFICER. All time
18 ylelded back.

Mr. LOTT. Madam President, I yleld
back the remainder of my time.

The PRESIDING OFFICER. Time is
yielded back.

Mr. BIDEN. Madam President, I
think we are very close—we are lit-
erally drafting the final language, as
they say, crossing the t's and dotting
the 1's on four major initiatives that
the Senator from Utah and I have been
working on 1literally for the past
month. They relate to several major
areas of the bill.

So, unless someone wishes to speak, I
am going to suggest the absence of a
quorum and hopefully between now and
2:30, we will be back with that drafted
language which we can approve and ac-
cept prior to the rollca.ll vote on the
Lott amendment.

Further,. that upon the completion of
the Lott amendment, we hopefully will
have another amendment we can go to
for action and debate, as we are lining
them up. Those offices that are liaten-
ing to this proceeding on the floor, I
urge you if you or your Senators have
amendments that you are aseeking to
offer to the crime bill, let the floor
staff know 80 we can try to order them.

I see my distinguished friend from
California, the Presiding Officer, perk-
ing up because I know she has a major
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amendment which I am sure in due
time we will get to. Hers is so major,
once we get to it, we may not get to
anything else for a couple of hours. So
maybe we can get rid of some addi-
tional amendments in the meantime.

I suggest the absence of a quorum.

The PRESIDING OFFICER. The
clerk will call the roll.

The bill clerk proceeded to call the
roll.

Mr. GLENN. Madam President, I ask
unanimous consent that the ordsr for

_ the quorum call be rescinded.

The PRESIDING OFFICER (Mrs.
BOXER). Without objection, it 18 8o or—
dered.

Mr. GLENN. Madam President, the
debate on the crime bill has been long
and will be even longer. It 18 one of the
more important pleces of legislation
we will probably pass this year.

mMadam President, we pass laws in
this country so that as a civilized na-
tion we can all live together, so that
we have the greatest good for the
greatest number of people. We pass
laws to that end, but some people find
it difficult to live within those laws or
deliberately try to short-circuit the
system, the American democracy that
we all know and love 8o well. They try
to do things that disadvantage the rest
of us, and they break our laws.

When they do, certain things then
occur. The police system in this coun-
try starts out by trying to apprehend
these people. There are a lot of people
involved in that effort. And once our
police system apprekends one sus-
pected of a crime, we have a judicial
system that goes to work and says, OK,
you have been charged with certain
crimes, and you now have certain con-
stitutional privileges to protect you
against unlawful abrogation of your
rights. So we have an elaborate judicial
system to make sure that everybody
has their day in court and a fair hear-
ing. And at the end of this whole proc-
ess, which sometimes I8 far too
lengthy, we finally have a judgment of
guillty against a high proportion of
these people.

Then, if things worked as they are
supposed to, we have punishment
meted out. Those who find they cannot
live in harmony under the laws of thia
country receive punishment for their
infractions. That i8 the way our syst.em
is supposed to work. )

What we are considering in this
crime bill is whether that system {s.
working properly or not. And we are
debating how we can strengthen the
system 80 that it works better and so
that it works more fairly for everybody
in this country of ours.

Let us go back through those three
things again—apprehension by our po-
lice system, determination of guilt by
our judicial system, and punishment.

First, apprehension of those who
break the laws. We have in this coun-
try right now around 600,000 sworn offi- -
cers in police and sheriffs departments.
In this legislation, we are going to in-
crease the number of officers by up to
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100,000 over B years. Needless to say,
this is & very substantial increase.

No one doubts that will make some
difference, just by the fact you see
more policemen out on the street. But
18 that the answer? No. I do not think
that is the principal weakness of our
whole aystem of crime and punishment
in this country. The facts are that we
have more arrests now than we are able
to accommodate within our judicial
system and more than we are able to
accommodate within our penal system.
The police are simply arresting more

‘' people than we can handle.

Now, will this visual presence out on
the street do some good? Of course it
will. Bow many times have you driven
along & road just a little bit over the
speed 1imit and just the sight of a po-
lice car—what the Ohio State Patrol
used to call visual patrol, just parking
& car out along the road—leads you to
1ift your foot off the gas pedal to make
sure you are back under the limit. We
have all done that. I admit to {t my-
solf.

So whether it 18 by the highway pa-
trol out along the highways or whether
it 18 a new cop out there on the corner,
through visual presence crime is de-
terred. That will work to a certain de-
gree. But I submit that our central
problem is not the lack of police offi-
cers. They are arresting more people
now than the rest of the system can
handle.

Let us look at the judicial system for
a moment. The righta of people are pro-
tected through the court system. It 1a a
long and arduous process. That judicial
system ia severely strained, as the dis-
tinguished majority leader pointed out
in the Chamber here last week. He be-
lieves that we need more people in that
system so that we move people through
the system more quickly and make
sure their rights are fully protected—
and I agree with that. But once again I
submit that we are convicting more
people through that system than we
are able to take cars of.

80 we come to the last part of that
system, the punishment part of the
system—taking away the freedom of
those who ocannot live within the
boundaries of the laws that we depend
on in this democratic soclety of ours.

Depriving a man of his freedom is not
done lightly. But once it is decided by
the courts, after all of the constitu-
tional protections have been afforded,
after all of the police apprehension ef-
forts, after all of the judicial proceed-
ings, at that point the carrying out of
that eentence should be swift; it should
be certain; and it should be meaningful
for those who violate the law and do
not 1t into the norms of society.

It seems to me that here is where our
whole system of crime and punishment
begins to fall apart these days, because
our problem is not that the judicial
system 18 in chaos; it is that the pun-
ishment system, after the judicial sys-
tem has worked, 18 in chaos. Our whole
penal system I8 in literal chaos. It is
overloaded. It is crowded. People are

CONGRESSIONAL RECORD— SENATE

not serving their sentences. We even
bave such overcrowding of prison fa-
ollities we are under court orders to
correct the situation in the majority of
8tates, including my home State of
Ohlo.

The system right now makes a mock-
ery of justice. When the police go out,
all too often at the risk of their own
lives, and apprehend the criminals, the
judicial system works and sentences
are handed out. But then when punish-
ment 18 nonexistent or minimal at
best, we are engaged in the process of
oreating a nation of scofflaws who are
making a mockery of our penal system.
They know they have committed a
orime. Why not go out and rob again?
You get very little for it, a hand slap,
parole, maybe some minor punishment.
Why not grab an old lady's purse and
run down the street with it? You are
not going to get anything much if you
ret caught anyway. What matters if
you steal from your employer? Does
that make any difference? They are
probably not going to be able to prove
it. If they do, the sentence will prob-
ably be light.

Why not sell drugs? It is easy money
because your prison sentence will prob-
ably be minimal. Why not drive drunk?
You know there will be minimal pen-
alty if you are caught.

I read in the paper a few days ago
where a person, I belleve in Florida,
drove across a median, drunk, ran into
some other cars, and several people
were killed. That person had been ar-
rested for drunk driving 24 times pre-
viously. .

How about white-collar crime? Does
it get punished properly? No. Too often
not.

Over the last few days we have had
soaring rhetoric from Senator after
8Senator after Senator. We are going to
get tougher. We are going to outmacho
anybody else. We are going to show
them we can be as tough on crime as
anybody will be, and we will show them
through proposals such as the death
penalty that we really mean business
on crime.

80 we pass all sorts of things that
lead us into thinking that we are doing
something, and leads the American
people into thinking we are doing
somsthing, when I feel we are not even
addressing the major weakness. The
part that is miesing i8 really meaning-
ful confinement, the loss of liberty for
those who cannot obey the laws that
everybody else obeys.

Let me go back to the last time we
had a crime bill on the floor. Let me
tell you my little personal experience.
This might be of some interest to my
colleagues on both sides of the aisle
who are up for reelection and want to
touch the hot button among the people
on crime. In 1991 when the crime bill
was on the floor for debate, I happened
to have been in the Cloakroom and
planned to take part in the debate. But
what they were debating at the time I
came on the floor was the amount we
were going to spend to help States
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build prisons, and what was going to be
spent on the Federal prison system.

I was interested in this because back
home when I was running for election
back many years ago, I had made some
statements about my thoughts on how
orime should be punished once the
judgment is in—that crime should be
punished immediately, and we should
have adequate prison space.

I had put together and proposed some
ideas at that time, not for great new
brick and mortar palaces that we put
people in, not the slammers that have
to deal with the violent criminals, but
ways of dealing with the nonviolent
oriminals and how we could incarcerate
them without building these great big
expensive structures costing hundreds
and hundreds of millions of dollars.

I made my statements that day on
the Nnor concerning some ideas on low-
cost incarcerations that I thought were
very good. I proposed that we use some
of our construotion techniques that
have been usoed in the military and that
I have had some experience with. And I
proposed that we build not just great
big new brick and mortar things where
each cell costs as much as $50,000 per
prisoner, more than many of the people
that they have offended paid for their
homes. I think it is ridiculous to be
putting qpt that kind of money for
nonviolent prisoners. ’

I do not question locking the violent
people up in whatever the most secure
facilities are. But for nonviolent pris-
oners, I do not think we need that
same kind of construction nor that
kind of security.

Is there a better way? Is there a
cheaper incarceration for the non-
violent? I believe there is.

I spent some 23 years in the Marine
Corps putting in my military time
along with several million other Amer-
icans who did not live in great big
brick buildings for years at a time. We
lived in low-cost housing like Butler
buildings or, back in World War II days
and since then, Quonset huts, plain old
Quonset huts.

Everybody is familiar with what we
mean when we say a Quonset hut. But
whether it 1s Quonset hut, Butler
buildings, prefabs, or mobile home con-
versions, or whatever it may be, I be-
lleve we can do prison and jall con-
struction more inexpensively. Some lo-
calities have even tried things like
taking old 18-wheeler trailers off the
highway after their days are done, re-
furbishing them and making them into
quarters for people; even things like
that may have practical application in
our prison system. .

Is this inhuman? Is this inadequate?
Our military experience is that mil-
lions of good American citizens in the
military lived in quarters just like that
for years at a time, and did it without
any problem at all. Whole families
lived in quarters like that. I know be-
cause on two different occasions my
family lived in half of a Quonset hut,
and it was quite adequate. But it was
constructed at a mere fraction of the
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cost that a big brick and mortar build-
ing would have cost.

This {8 not something that just ap-
plies in the tropics. People lived in
things llke Quonset huts and Butler
buildings for month after month, year
after year, from the Arctic to the trop-
ics. You can take these buildings and
make them just as livable as any other
building.

I still visit bases around this country
and around the world, and I find some
of these buildings still being used some
46 years after they were constructed.
They are not constructed for just a few
months of use. They can be made just
a8 livable from the Arctic to the trop-
ics and from summer to winter use.

We love to rise on the Senate floor
and talk about the crisis of crime. And
it is a crisis. No one doubts that. But
when we deal with a crisis, are we will-
ing really to come out and say here 18
& cheaper way that we can make sure
that people serve the sentence that
they have received?

We are putting somewhere around $8
Eilllon into prison construction in this

111.

Let us say we take an average cost of
$50,000 per cell for regular prison con-
struction across this country. What
will $6 billlon mean divided by $50,000
per cell? It means that 120,000 addi-
tional people could be locked up, even
if this bill works out perfectly.

Yet we find in my home State of
Ohio, we have some 40,000 people locked
up. But our capacity is only 21,863 prise-
oners. So we are nearly double the ca-
pacity of the Ohio prison system right
now. And Ohio i8 not alone.

I think we would come a long ways
toward tripling or quadrupling the ef-
fect of that $8 billion if we did not in-
sist on all of this brick and mortar con-
struction and went to quite adequate
low coast quarters, whether they be
Quonset huts or Butler buildings, or
some other type of low-cost housing.

We also have excess military bases
around this country. They have all the
facilities of a city. They have sewer,
water, lights, buildings, bunks, recre-
ation, the whole works furnished right
there, ready to be moved in once those
}m.ses are surplus. They should be uti-

1zed.

One thing that is provided in the bill
that I think 18 good 18 it encourages re-
glonal use of the facilities like that for
geveral States. I think that is impor-
tant. I hope that some of the States ex-
ercise their rights once Federal enti-
ties have indicated there is no Federal
use for the property and it becomes the
right of the State as the next claimant.
I hope that States are willing to work
out some agreements where they can
ude those bases for prisons. They are
set up ideally for this purpose.

Next, I think we should expand exist-
ing penal facilities within States by
some of these cheaper methods that I
am talking about. What 18 wrong with
going to some of our facilities in Ohio
which are overcrowded using some of
these cheaper construction techniques
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to expand their facilities on those same
grounds? What is wrong with that? I
see nothing wrong with it myself. I re-
peat, millions of Americans have lived
in those and far worse facilities in serv-
ing their country. I find it difficult to
think this would be inkumane or 18 not
the way to treat prisoners. I think it 18
every bit the way to treat prisoners.

A third area: If we establish new pris-
ons, I submit that we would get our
greatest bang for the buck by doing
what I am talking about here and not
trying to insist on great big brick and
mortar buildings costing $50,000 a cell.
Why not go out on a 500- or 1,000-acre
plot of land someplace, put security
around it, double concertina wire; flood
lights at night? But within that area,
the living area is of the cheaper con-
struction I am talking about, which
would 8. . billions of dollars.

If we establish these new prisons, I do
not think there 18 any problem with pe-
rimeter security on anything like that.
I find people thinking we have to have
all sorts of exercise equipment and
gymnasiums and nautilus equipment
and rowing machines for prisoners.
What happened to the day when you
could get your exercise by running
around the perimeter of a facility—in-
side, of course—running around to get
your exercise? What is wrong with hav-
ing the people build their own Quonset
huts, as far as that goes? About six
people can build one in 3 or 4 days,
once you lay out the construction and
know what you are doing. You can in-
sulate it and do whatever you want
with it.

What {8 wrong with having prisoners
build some of their own facilities? That
has been tried in Arizona. They built
100 Quonset huts and housed a number
of people in them over a number of
years. What is wrong with people grow-
ing some of their own food on that
ground? A hoe in the hand to some of
these people might lead them to learn
that tomatoes do not come in cans and
8o forth. I do not see why it i8 a prob-
lem to have them grow some of their
own food. I could go on and on with the
analogies, but it 18 not necessary.

In other words, a Quonset establish-
ment like that can have buildings for
whatever purpose you may want to
have a building built. You can join
them together, and you can have a li-
brary, you can have your shower and
toilet facilities, and you can have
whatever you want, and it can be done
at a fraction of the cost of what it is
now. That 18 what I talked abput when
I came on the floor 2 years ago.

Advice to my colleagues: Let me tell
you what happened. This was 2 years
ago before the current furor about the
rise of crime and what we are going to
do about it. I left the floor that day,
and by the time I got back to our of-
flce—this whole presentation having
been made on C-SPAN, of course; now
that the Senate i{s broadcast by C-
SPAN all over the country every day—
by the time I got back to my office, the
phones had lit up, not just from back

November 8, 1993

home in Ohio, but from all over this
country. People were saying, “Why
not? What is wrong with that idea? It
18 the best idea I have heard of in a
long time.” We got & terrific increase
in malil over the next few weeks on this
very subject. People were saying,
“What is wrong with it? We do not
want the crooks back in our neighbor-
hood. Why does everybody convicted
not serve some time?”’ And they are
right.

Following that time, I had such an
outpouring of interest, I went back and
spent a week at the next break going
all around Ohio. I asked the people in
several of our major communities—six
of them—to set up meetings with pros-
ecutors, police, sheriffs, judges, may-
ors, all in one meeting, to talk about
what was wrong with our criminal jus-
tice system. What is lacking in .ur
present system that would make the
whole system work better? o

Well, what I found was a great trus-
tration on behalf of the prosecutors,
police, sheriffs, judges, the mayors,
that after all of the efforta to appre-
hend, after all of the efforts in the judi-
cial system, too often, the final out-
come was that the prisoner walks free
to do it again. This was the frustration
of these people who were most in-
volved. Why? Because there 18 no place
to put them. Or you have to let one go
early for every new one that you put
in. - .
Let me give an example. In one of our
major counties, the sheriff there told
me he had between 50,000 and 70,000
unserved warrants. He did not send of-
ficers out to arrest more offenders be-
cause he did not have anyplace to put
them anyway. At that time, the sheriff
2,900 times had given people convicted
of crimes letters telling them when to
come back—up to 18 months later—to
start serving their sentence. When and
if they came back in 18 months, what
would be the result? They would have
to put somebody out of prison to let
this other person in. If that is not a
mockery of justice, I do not know what
is. -
Earlier I referenced the crisis facing
Ohio’s prison system. It is creating a
situation where we are letting people
get by without serving any major pen-
alty because we have no pla.ce to put
them.

What 18 wrong with the idea of Butler
buildings, or Quonset huts, or convert-
ing trailers, or whatever, for our non-
violent prisoners? I see nothing wrong
with 1t. Millions of Americans have’
lived under those conditions and lived
quite well while they were in the mili-
tary.

I see no reason why our prisoners
should be treated better than the peo-
ple in our military. If we had a system
the way it is supposed to work, we
would have enough bed spaces out
there, in whatever type facility. We
should have beds waiting. We should
have beds waiting so that when a judge
imposes a sentence he knows that per-
son 18 going directly into prison and
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not be let off. We should have enough

© apace 80 that a prison official does not
have to put somebody out of the prison
to let another person get into the sys-
tem. It just makes commmon sense.

How are we ever going to carry out
the Stevens proposal, which I fully
back up, sayinz 85 percent of every sen-
tence should be served? I submit that 1s
impossible to do with the present
spaces that we have available.

When I came to the Senate floor a
couple years ago, a man in Cleveland
was fistening that day and sent me a
little model. Everyone likes to come on
the Senate floor these days with little
models of everything. Since we went on
C-SPAN, I think the cost of doing
charts for the Senate floor must have
gone up 10,000 percent. I would like to
know what the bill {8 now for placards.
We love to have easels on the Senate
floor. This man sent this to me from
Cleveland. This man was Mr. Milton
Rudler. He heard what I said and was
interested in seeing what he could do
to make a model of this. Here 18 an old
World War IT style Quonset hut.

I do not think he knew we were hav-
ing a brand new debate on this subject,
but he sent a model of a new Quonset
hut the other day. He eent us one that
looked like prisoners could be incarcer-
ated in without hurting their souls too
much. Here it is.

So we are gaining our own little city
of model Quonset huts hers so everyone
will see what these look like. Thia has
shrubbery around it, a flag out in front,
and a few other things with it. This

- Quonset hut looks a little better than
the old World War I style, I must
admit.

What I am submitting 18 not an ad
for Quonset huts. It 18 an ad for low-
cost Incarceration of nonviolent
prisoners.

The PRESIDING OFFICER. The Sen-
ator from Ohlo.

Mr. BIDEN. If the Senator will yield
for a question?

Mr. GLENN. I yield for a question.

Mr. BIDEN. As I understand it. the
Senator from Ohio has another half an
hour?

Mr. GLENN. No, about 10 minutes.

Mr. BIDEN. The Senator from Ohio
has another 10 minutes on the issue he
was speaking to.

Then, what I would lixe to do, with
the permission of the rankirg member,
comanager of the bill, {8 then move to
the Helms amendment. Senator HELMS
has an amendment on restriction on
payments of benefits to individuals
confined by court order to public insti-
tutions pursuant to verdicts of not
gullty by reason of i{nsanity or other
mental disorders.

Mr. THURMOND. Madam President,
we have an amendment following that
of Senator HELMS.

Mr. BIDEN. Madam President, what I
would Ilike to do—we have been at-
tempting to go back and forth here,
Democratic and Republican amend-
ments—I would be delighted to go to
the Senator from South Carolina after
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the Senator from North Carolina, as-
suming there {8 not a Democratic
amendment intervening. But I want to
put everyone on notice at the expira-
tion of the 10 or 12 minutes time the
Senator from Ohio is going to take, I
would ask unanimous consent we then
move to the Helms amendment with a
time agreemert of 15 minutes equally
divided, with no second-degree amend-
menta to be in order.

The PRESIDING OFFICER. Without
objection, it is 8o ordered.

Mr. BIDEN. In the meantime, I will
8it with my friend from South Carolina
and others to see if we can line up addi-
tional amendments to go upon the
completion of the Helms amendment.

I thank my friend {from Ohio.

The PRESIDING OFFICER. The Sen-
ator from Ohio {8 recognized.

Mr. DORGAN. Madam President, I
wonder i{f t2- Senator from Ohio will

" yield for a comment and question?

Mr. GLENN. I yileld for questions
without losing my right to the floor.

Mr. DORGAN. Madam President, I
have worked with the Senator from
Ohlo, [Mr. GLENN], on this amendment
and I am a cosponsor with him.

This amendment furthers what we
are trying to do with the crime legisla-
tion I introduced last month. Senator
GLENN cosponsored this legislation,
which attempts to develop alternative
incarceration facilities.

Senator GLENN has made the point
that 18 {mportant to remake. One half
of the people {n prison are nonviolent.
I believe there {8 no reason for us not
to take these offenders out of regular
prison cells, put them in converted air
bases or Army bases with alternative
incarceration facilities, and free up the
prison cells for violent criminals. This
will give us the room to stop turning
criminals out early or not even putting
them in, as 138 now the case.

The interesting thing about this ap-
proach {s that it 18 a way of doing
things better and doing things smarter.
We do not always have to throw money
at problems. Senator GLENN has sug-
gested that we could build prisons for
nonviolent offenders for about one-fifth
the cost of building regular prison cells
for violent criminals. We have plenty
of cells, let us just put violent pris-
oners {n them and turn some of the
nonviolent prisoners out into a dif-
ferent kind of Incarceration facilities.

I think that nonviolent prisoners
sentenced to prison ought to serve
their time. But, why not provide alter-
native facilities that are one-fifth as
costly and open up thoae prison cells to
put violent prisoners in. The Senator
from Ohio has been taiking about this
for some long while and does the Sen-
ate, I think, a real service in pointing
out how we can do the same thing at
much less cost. We do not always have
to look for the most costly approach to
solve a problem.

Finally, one other point that I made
when we debated alternative forms of
incarceration last week. The problems
in this country are not just related to
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an epidemic of violence, but an inabil-
ity to put those who are violent behind
bars and keep them there. Almost
every major crime has been committed
by someone we knew, someone who has
been in jail and was turned out. Why?
Because there is overcrowding. Senator
GLENN's amendment solves that and at
one-fifth the oost.

The Senator from Ohio has dome a
real service and I just want to com-
pliment him for it and ask him if he
does not concur that his approach
would save an enormous amount of
money and accomplish the same re-
sult?

Mr. GLENN. It would certainly lock
up far more prisoners for the dollars
spent. That 18 the bottom line of what
weo are trying to do here.

The PRESIDING OFFICER. If the
Senator will suspend for one more mo-
ment, I am going to get the Senate ir
order.

The Senator from Ohio.

Mr. GLENN. What we are talking
about is that we should have enough
spaces in our prison system so that
when a judge sentences someone to a
time in jail, there should be a bed wait-
ing—and that space should cost the
taxpayers the least amount plausible.

A judge should not be constrained by
having to integrate part of his think-
ing into the fact that we do not have a
spot for that person unless we put an-
other one out. What kind of a criminal
justice system is it that sends us
through an apprehension process with
the police out there sometimes risking
their lives, through an expensive judi-
clal process, through a sentencing
process, and then it ends and we say,
“‘Oh, yes, I forgot, we don’t really have
any place to put you. And 80 we are
going to send you back to your commu-
nity with a letter to walt your turn as
to when you will serve. And when you
do come back in to serve that sentence,
we will have to put somebody else out
to accommodate you,” as {8 happening
right now in my home State of Ohio.

Madam President, Senator STEVENS
made a proposal that 85 percent of the
sentences should be carried out. I agree
with that; 85 percent of the time as-
signed should be served. We just adopt-
ed moments ago in this Chamber a pro-
posal that says if you are a three-time
felony offender, you go to jail. No ques-
tion, that is it. But where are they
going to go to jail? That is what I am
trying to address today.

Almost half of the people that have
been through the criminal justice sys-
tem in this country—they have been
apprehended, been charged, -been
judged and given a term—almost half
of them are nonviolent prisoners. Why
do they have to have be housed in brick
and mortar high security facilities
when those are needed for the violent
prisoners? Putting them {instead in
low-cost housing wouid relieve much of
the stagnation in our prison system, as
I see it.

We have a GAO report that came out
in October of 1991, almost 3 years ago.
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It is called “Prison Costs, Opportuni-
ties Exiat to Lower the Ccst of Bulld-
ing Federal Prisons.” And they are 8o
right. If anything, this has become
even more obvious over the last couple
of years since this report was published
in October of 1991: “Prison Costs, Op-
portunities Exiat to Lower the Ccst of
Building Federal Prisons.”

I wigh I did have a blowup of this. I
wasd making a little bit of fun abcut
some of the charts and pictures we see
in the Sonate Chamber these days. I
wish everyone could see this. It pic-
tures facilities in Arizona and Florida
that would be the envy of any small
college. They are beautiful facilities.
These facilities are far better than the
placea where many of the prisoners
came from, I can guarantee you that.
These are beautiful facilities and they
hv'i3e nonviolent prisoners as well as
violent ones. Nonviolent prisoners do
not need to be in a facility where there
i8 & slammer, where it has to be locked
up at night.

According to the GAO report:
~The Bureau of Prisons’ overall philosophy
{8 that the term of confinement {8 the pun-
ithment, not the conditions of confinement
and that inmates should find thefr surround-
ings safe, humane and “normalized.”

Then 1t says:

Thus, prisons are designed to provide a
campus-like setting with recreation areas
and landscaped grounds that give the in-
matas space for some freedom of movement.

Campus-like facilities—the pictures I
just showed here, those are very plush
campus-like facilities, I can guarantee
you that. Is that what we really mean
by establishing prisons and sending
people to prisons?

Let me get on to the costs. Federal
prisons cost more to build than State
prisons. In the report, comstruction
costs are compared.

The State prisons analyzed renged from
about $11,000 and $93,000 per bed with an
overall average of about $55,000. Construc-
tion costs for the four Federal prisons range
from about $50,000 to $85,000 per bed and aver-
aged about $70,000.

This 18 for violent and nonviolent
prisoners. Why are we spending more
than the homes they came from to lock
them up—more per cell—when they
could just as well be housed like mil-
lions of Americans have been housed
for years and years and years, for many
decades, ever since World War II. Not
- in inhumane facilities, but in some-
thing like these model Quonset huts,
Butler buildings, or whatever. In facili-
ties I am sure we could design that
wouid cost maybe one-fourth or one-
fifth as much. And for the same
amount of money we could incarcerate
maybe four or flve times the number of
people.

Madam President, there are other
things in this GAO report. I will not
try and cover every point made in this
GAOQ report. Here are some other pic-
tures of some of the gym facilities, the
equipment and the bunk rooms. I will
tell you, the people in the military
would have dearly loved to have lived
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in anything this posh or have had ac-
cess to these recreation facilities. I am
not against havirg good facilities, but
I think where we talk about crime as
being a crisis in this country, then I
think we ought to treat it as a crisis.

“Bureau of Priaons Cost Cutting Pro-
posais.” They have some proposals, but
they have a rather narrow scope.

The Bureau of Prisons convened an
Administration Wardens' Advisory
Group to identify and consider several
options aimed at reducing construction
coats for medium security prisons. In
December 1960, the BOP executiva staff
considered the following 12 options de-
veloped by the wardens advisory group:

One, utiliza inmate labor to con-
struct staff training centers. I do not
disagree with using inmate labor to
construct their own buildings. I know
from personal experience th... one per-
son can read the construction sheet for
& quonset hut and a half-dozen people
can put one up in 3 or 4 days’ time. I
have done it. It 18 not something that
is impoesible to do. I hold no stock in
the quonset company.

The point I am making is that this
kind of construction is something that
we could use instead of the big brick
and mortar structures that cost hun-
dreds and hundreds and millions of dol-
lars. So in regard to the recommenda-
tion to utilize inmate labor to con-
struct {acilities, I agree with that.

Two, they propose deleting construc-
tion of gymnasiums at satellite camps.
I 8ee no problem with that at all. I
agree with them on that absolutely. If
we want to have people get some exer-
cise at some of these camps, what on
Earth is wrong with having them run
around the perimeter of the camp like
people in the military have done for
the last 50 years? They can get plenty
of exercise—bduild a ball diamond, build
their own huts, their own recreation
facilities. What on Earth is wrong with
that? What is wrong with them grow-
ing some of their own food?.I do not see
anything wrong with it at all.

Three, reduce programmed square
footage in the following support areas:
outside and inside warehouses, mainte-
nance shop, recreation, commissary
and laundry. As far as square footage
goes, low-cost facilities like quonset
huta are cheap enough to construct
that 1 would guarantee you we could
exceed the per-square-foot requirement
that they put out for each prisoner.
That 18 no problem at all. We would
have plenty of space for each person,
far more than we are ever going to be
able to afford in the big brick and mor-
tar construction.

Four, replace sloping roofs with flat
roofs or, at a minimum, utilize com-
position shingles on sloped rocfs. That
is something that was suppcsed to
start saving some money, I suppose. If
we cannot do better by using some-
thing like these little models beside
me, I would be surprised.

Five, delete landscaping and irriga-
tion beyord basic seeding and make
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landscaping inmate labor intensive. I
agree with that.

Six, although an actual savings
would not be realized, certain equip-
ment items could be pald from other
funds.

Sevan, recuce the quality of exterior
walls and insulation.

Eizht, delete indoor ‘‘ective recre-
ation,” such as welgkt lifting and gym-
naajums; make open-air recreation
avallable. Boy, do I ever agree with
that. What ia wrong with people get-
ting outaslde and bullding their own
ball diamond? What 18 wrong with get-
ting outsids and making their own bas-
ketball court? What is wrong with get-
ting outside and doing push-ups, put-
ting cicder blocks on thes end of a pipe
and do bench presses if thoy want to, as
I used to see people in the military
doing all the time—and they enjoyed
it.

What i8 wrong wita focusing not on
how much we can spend for prisoners
but what we can do without—the mini-
mum facilities that we can get by with
for the nonviolent prisoners.

Well, several of these recommenda-
tions go on. But out of all of these rec-
ommendations, nowhere are low-cost
structures considered. These were some
of the recommendations of the admin-
istration-wardens advisory group. .

Now, i8 there any wonder that the
wardens do not particularly want low-
cost construction? If you are & warden
out there, you would love to preside
over a great big Federal penitentiary
with its big glass windows and its great
big brick walls and nice driveways. Fa-
cilities that can cost between $50,000
and $100,000 per prisoner. Now, sure, if
you were & warden, I am certain that
you would much preier to preside over
that. In your office, you can sit at your
window overlooking your marble -pal-
ace.

But if we are trylng to incarcerate
criminals who are terrorizing our soci-
ety, and we call this a crisis and we all
get up and we beat our breasts here on
the Senate floor and make our press re-
leases talking about what a crisis this
is for America, then we shouid be con-
cerned about locking these people up.
Half of them are nonviolent prisoners
who should be serving time and who
are now in a revolving door where they
just go in and out, get a slap on the
wrist and they are out again, and in
again and out again. It does, indeed,
mean something if you have a prlson
sentence awaiting you.

Let my give you one little exa.mple of
this. Almost 2 years ago, I chaired &
hearing of the Governmental Affairs
Committee. The hearing involved some
of the problems of apprehension of drug
offenders here in the District. Without
going into a lot cf detail on it, we had
two young people in from the Mayor's
task force in Washington who were
working to keep the kids out of drugs.
They were both in their very early
twenties. One of thern had grown up
out here {n an area infested with drugs
which ia in the paper a lot these days
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for murders and other crimes. The first
one had not been in any trouble. He
stayed out of trouble. He wanted to be
part of the Mayor’s task force. The sec-
ond one was a young man, I think he
was 23, and he had been in trouble. He
had been to prison. He had been selling
drugs and he got caught.

I csked him when he started selling
drugs—hs was just hustling drugs him-
seif—Lsw much was he making? And he
said, ‘‘Oh, about 60 bucks a day.” I
said, "*Well, but you had some people
working for you.” He said, ‘‘Yeah, I
wound up with 24 mules working for
me.” And I said, “How much did you
make then?”’ And as I recall I think he
sald, *$350,000." And I said, ““Over what
time?" I think the figure was 5 months.
Ard I said, ‘‘Well, why did you get into
this to begin with.” “Well,”" he said,
“t%a cther kids had a car and they had
good cl..hes and I wanted that, so I got
into it that way.”

He said, “I knew there waa some dan-
ger in it, but everybody always sald we
make a lot of money and then occa-
sionally go to prison but its a plece of
cake. It's no problem. It's almost like
living at home,” words to that effect.
‘“There i8 no problem with it. So you
can do your time and get out and you
will get out pretty quick anyway."’

And then I said, ‘*Well, i8 that the
way you found {t?"" ‘“No, sir, Senator.”
That was not the way he found it. He
did not like jail. He did not like to be
locked up. He did not like to be away
from his home area. And 8o he hated
that lockup so much that he was now
part of the Mayor's task force working
with other young people in Washing-
ton, DC to try and prevent the spread
of drugs and the sale of drugs.

Now, going to jail and the certainty
of a sentence {8 not something that is
a plece of cake, as he had been told. He
did not like to have his freedom taken
away from him. He did not like any of
that. He hated it so much that he has
now signed up to help prevent other
kids from getting involved in that
same sort of thing.

So going to jail does have an effect,
it does have an impact. But justice
should be served swiftly, fairly, and
with a sentence carried out imme-
diately at the end of 1t, {f it {8 to mean
anything.

I would say as far as the nonviolent
prisoners go—let me just repeat that—
the nonviolent prisoners can be incar-
cerated in facilities that are not the
big slammers, not the $50,000 per cell
unit. They can be done at a fraction of
that cost with lesser facilities, and I
think that 18 what we should be doing.

For the firat offender who may be at
the beginning of a life of crime, if they
receive a sentence right then, maybe it
will stop them. But they get the idea
that, hey, this 18 a plece of cake; we
can roll this over. No problem. I will
just take my chance out here. I will
grab that old woman's purse, and I will
not go to jall anyway. Street crime,
whatever crime, white collar crime,
you name it. What happens out on our
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highways? Do we lock people up that
should be locked up for drunk driving
repeat offenses? No, we do not.

S0 we are not just talking about
murders here. We are talking about the
people who are just scofflaws that are
not locked up at the State level be-
cause they do not have the facilities in
which to put them.

We have about 40,000 to 50,000 deaths,
incidentally, to follow up on that, on
our highways every year. It varies up
and down a little bit. Half of those fa-
talities on the highway—half of them—
are from drunk driving. We thought it
was a tragedy that in the Vietnam war
we killed 58,000 people over a 10-year
period. Every 2% years we kill as many
people in this United States just from
drunk driving as we did in 10 years of
the Vietnam war. And yet we laugh it
off— oh, yeah, you were just drunk;
you had a few beers.

That {8 filne until you come up
against the thing I mentioned a little
while ago. The fellow in Florida who
had 24 arrests for drunk driving and
nothing happened, basically, and he is
out then driving down the road, goes
across the median, rams into a car and
kills some people. He should have been
locked up a long time ago, 8o he would
have known that the consequences of
drunk driving are not something that
you wave off and just say, ‘“Well, it is
not important, ho, ho, ho.” Yes, *‘ho,
ho, ho,” unless you have a family mem-
ber who 18 a victim of something like
that.

This crime bill, the Biden crime bill,
has some very major provisions to it,
and I support the bill. Community po-
licing, we are going up to 100,000 police
{nitially. I support that. So this vigil of
having police out there on the corner
does work. It will make for a little less
crime over a period of time. It is not
going to work by itself unless people
know if they are apprehended they are
going to absolutely and certainly go
through that criminal justice system
and wind up {n jail. They are going to
do their time. So that is a requirement
for more jalls.

State and local law enforcement is
covered in this bill. It supportsa police,
corrections, drug treatment, authorizes
money for military-style boot camps
for nonviolent offenders, trying to get
them while they are young, which I
support. All of this requires more pris-
on space. It authorizes drug court pro-
grams; it requires testing, treatment,
alternative punishments; and expands
the death penalty.

The death penalty— many people in
the Senate love to hang their hats on
the death penalty. We are making the
largeat ever expansion of the Federal
death penalty—S0 new death penalty
offenses. It sounds as if we are really
getting tough on this, except over the
last 20 years there have been 40 docu-
mented cases where mistakes have
been made in this area. I know of no
study which says that the death pen-
alty really is effective in creating less
violent crime deaths {n the future. It
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turns out most studies show these are
not crimes where somecne sat down
and said, ‘“‘You know, I am going to go
out and get 8o and s8o0.”

Most of them are crimes of passion,
spur-of-the-moment type things. :

There are over 60 penalty increases in
new offenses primarily covering violent
crime, drug trafficking, gun crimes, en-
hanced penalties for, among other
crimes, the use of semiautomatic gun
possession by convicted criminals deal-
ing in drug zones. That 18 a whole sec-
tion on increased penalties.

Where are we going to put these of-
fenders once we have these increased
penalties meted out? There i8 no place
that I know of. Increased penalties for
sexual violence, child abuse—all of
these are very laudable provisions of
this legislation. But at the end of the
process, there i8 no place to put the of-
f;.nldem. no place to lock up the crimi-

8.

Fifty percent of the criminals that
are apprehended and go through our
system are judged to be nonviolent. We
do not need the big slammers. We do
not need the dragnet-type door closed
with all the sound effects. We do not
need all of that for the nonviolent pris-
oners.

What we do need i8 the cheapest pos-
sible {ncarceration per prisoner we can
get for those prisoners. I am not trying
to be inhumane. But I am trying to say
we should be treating those people no
better than millions upon millions of
military personnel in this country have
been treated, living in, whether it is
Quonset huts, Butler buildings, con-
verted warehouses, or whatever. But
let us see if we cannot arrange for the
lowest cost incarceration instead of
blowing the money provided in this bill
on big, new, brick and mortar, in ef-
fect, palaces for people who are con-
victed criminals. -

Mr. President, I send to the desk an
amendment that seeks to ensure this
goal. I belleve it has been accepted on
both sides. I want to speak just briefly
about i1t and then summarize my state-
ment today. We are talking about a lot
of money in .this bill, I am trying to
make sure it gets spent wisely, deters
crime, and punishes criminals to the
maximum extent per dollar spent.

In the legislation before us, we are
increasing the number of police. I favor
that. We have a judicial system in this
country that gives people their fair day
in court, and, if convicted, gives them
a sentence. [ favor beefing that up. But
I submit that not with this bill, and
not with any other bills like this, are
we golng to really have an appropriate
punishment at the end of that judicial
process unless we do a lot more than
we are doing now.

I talked a couple of years ago to our
Governor and Lieutenant Governor
about the idea of low-cost prison con-
struction after I made my trip around
Ohio. They agreed basically we should
be going to something like this.

80 what this amendment does, Mr.
President, is 1t calls on the Attorney
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General to encourage innovations and
cost-saving methods in making grants
to States and localities under this bill.
We are talking about cost savings in a
lot of areas. One of them is administra-
tive spending. We can do better in
streamlining operations, increasing au-
tomation, providing for more coopera-
tive ventures, and reducing the cost of
overhead administration.

We are talking about putting a lot of
police officers on the street. We can
compound this effect by encouraging
more community policing; also making
neighborhoods partners in providing
for security in their communities.

Another issue that Senator DORGAN
spoke to me about recently and I cer-
tainly support increasing our criminal
debt collection efforts. It {8 estimated
that of the fines assessed against
criminals, only 5 to 10 percent get col-
lected. Maybe they do not have much
money or they would not be out there
committing whatever crime it is. But
it 18 estimated that over $1 billion is
owed in this area. And I am certain
that more of that could be collected if
we went after it. Why should they not
be required to pay back the people that
they have wronged, if at all poasible? I
agree with that. Senator DORGAN de-
serves a lot of credit for the work he
has done in this particular area.

Certainly we can do better in provid-
ing facilities for, nonviolent offenders
at a lesser cost than we have been
doing. We do not need Cadillac prisons.
We do not need marble palaces for
these offenders. We need practical solu-
tions to help alleviate a very serious
crisis that faces America. We all get up
and say crime 18 a crisis in this coun-
try. If it 18 a crisis, let us treat it that
way. If 1t 18 a crisis, let us say we are
going to put people behind bars who
need to be behind bars—or behind se-
cure fences. They do indeed lose their
freedom if they have been judged as the
type people in our society who do not
have any claim to being out in the
open as long as they are committing
the kind of crimes that they are com-
mitting.

We say it 18 a crisis. But it is a crisis
which forces judges and prison officials
to play a sort of a Russian roulette, if
you will, or & family attack roulette,
in allocating prison space, making im-
possible choices on who to keep locked
up and who to let go.

I already spoke about the situation

in Ohio where prisons now house 41,121
people, and that is 18,258 iInmates over
capacity and growing. Some facilities
in Ohio, like the Lorain Correctional
Institution, are more than 200 percent
of capacity.
- 1 only hope that the action we took
last week in the extraordinary effort of
Senator BYRD—I commend him for
this—the chairman, and the ranking
minority member, will alleviate this
situation. And@ I have worked closely
with my friend and colleague, Senator
DORGAN from North Dakota, on efforts
to increase prison space for the non-
violent prigoners.
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We do not want to just make more
space. We want to add it in the most
cost-effective manner possible. We do
not need to be bullding $50,000-a-bed
prisons for drunk drivers and non-
violent drug offenders.

It i3 my hope that this amendment
will result in greater use of low-cost al-
ternative forms of housing other than
marble palaces. I think most people
across this country would be support-
ing of that._

These models were sent to me by Mr.
Rudler. I did not ask for them. I do not
know him personally. He heard some of
my remarks on the floor a few years
ago. He sent the first one. A few days
ago this model arrived, a little model
of a Quonset hut, a shortened version.

It shows that it can be quite an at-
tractive place. I was accused by one of
the staff a little while ago of trying to
put mailboxes on the Senate floor,
which I am not exactly doing. But
what I am doing 1s saying that this is
a model of a Quonset hut; it could just
as well be a Butler building; but it is
low-cost space and can be bullt very
cheaply compared to what we spend in
price for prisons right now.

To those who say this type of alter-
native 18 too harsh, that it would pro-
vide prisoners with a spartan existence,
I would make two points:

First, millions of military personnel
have lived in Quonset huts—and I spent
& significant part of my life in Quonset
huts. Two different times my wife, our
children, and I lived in half of a stand-
ard Quonset hut. We did not feel too
set upon. We lived quite reasonably
well there. Would I have preferred a big
permanent home someplace on a base?
Yes; sure I would have. But it was not
all that bad. The accommodations were
OK. We lived through one winter, a
cold winter, in a Quonset hut. It was
not all that bad. We lived through a
summer without an air-conditioner. We
might break out in a sweat. Wouldn't
that be too bad if a prisoner had to
break out in a sweat?

Quonset huts are used by the mili-
tary families in the tropics to the Arc-
tic. If 1t is good enough to house our
military people serving the country, I
think it would be considered good
enough for convicted criminals. They
might not offer plush accommodations,
but a spartan environment is not going
to particularly hurt anybody.

The Warden's Association did not
recommend low-cost facilities. No won-
der. They, like any other adminis-
trator, would like to preside over a
great campus-like environment that
looks much better. I do nct quarrel
with that. I am interested in seeing
convicted criminals get locked up. I do
not say this would be the answer for
housing all prisoners, but at the very
least they provide an overflow relief
valve. Not all prisoners need to be in a
high-security environment, but they
should be incarcerated.

Housing them in Quonset huts or
other prefab housing accomplishes two
important things: It ensures that all
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offenders, regardless of their offense,
serve their time. No. 2, it frees up space
in the big brick and mortar facilities
for violent criminals to serve a greater
percentage of their terms.

We have a number of States cur-
rently using some prefab housing to al-
leviate their prison overcrowding prob-
lems. As I mentioned, one State that
utilized the Quonset hut approach is
Arizona. In 1984, the Arizona State
Prison faced a severe overcrowding cri-
sis, and they came up in what was
looked at as an ingenious solution.
They got a hold of enough Army sur-
plus material for 100 Quonset huts,
formed prisoner work crews to put
them up, and lo and behold, the prison
was no longer overcrowded. Imagine
that. They did it at a low cost, and
they did it quickly. Just as important,
they did it themselvea.

A hammer in a man’s hand, I feel,
can be a real character builder. And 8o
can a hoe. I would have prisoners grow
their own food and have them learn
that food does not all come out of &
fast food drive-through window, that
tomatoes grow on vines, that peas have
pods, and that corn can grow in as lit-
tle as 90 days. They might learn some-
thing. They can eat their own food and
can some of it, as we did when I was a
kid in New Concord, OH. Crazy idea? I
do not think it is. And nejther are
Quonset huts or Butler buildings, or
other types of low-cost facilities. They
can mean & very significant cost sav-
ings.

Our overcrowded prisons are sending
a clear message to criminals. Do you
know what soclety does? It talks like
Rambo and acts like Bambi. That 18
what we do here on the Senate floor—
talk like Rambo and act like Bambi
when it comes to doing what has to be
done in providing punishment to crimi-
nals who were sentenced in the crimi-
nal justice system. We say we did not
really mean it after all. It might cost &
little bit, but it need not cost as much
a8 we have been led to believe.

A career of crime carries with it lit-
tle or no risk of serving time in too
many cases. We need to help States
build low-cost alternatives to brick and
mortar prisons so the revolving door
criminals are not back on the street to
repeat the crimes, being picked up
again and going through the system,
and once again finding no place to pun-
ish them at the end of that process.

We can make sure there is always a
vacancy at the local jail or State pris-
on. A “no vacancy’ situation can no
longer be an excuse for the absence of
justice.

Mr. President, it is my understanding
from the floor managers of the bill that
they are prepared to accept this
amendment.

The PRESIDING OFFICER. Will the
Senator send his amendment to the
desk?

AMENDMENT NO. 1127

(Purpose: To promote efficiency in law en-
forcement and corrections)
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TO: Bruce Reed and Jose Cerda

FROM: Jeffrey Robinson and Grace Mastalli

SUBJECT: Crime Bill Issue: Possible Federal Support for State
Correctiocnal Facilities Tied to State Adoption of
"Three Strikes"” Life Imprisonment Provision.

Enclosed are data relevant to the discussions re supporting
additional federal assistance for state correctional facilities
tied to state adoption of "three strikes" life imprisonment
provisions for violent offenders.

Table 1.

8,800 to 13,200 vioclent state felons would receive life
sentences under this proposal, if implemented at the state and
federal levels.

Table 2. The impact of "3 strikes and you're out” on annual
admissions to State and Federal correctional facilities:

Estimated percent of inmates admitted in 1991 with a current
conviction for a violent offense and two or more prior adult
sentences for vioclent offenses percent of new court commitments
to prison for a viclent offense

Prior adult <
gentences e

All inmates 7.7%
2 or more violent sentences 4.7% 1.7%
to probation/incarceration
2 or more violent sentences
to incarceration 3.3% 1.5%
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2 or more violent sentences
to inecarceration in a State
or Federal prison 2.8% 1.4%

Number of new court
commitments 317,237 20,241

Note: All data are based on new court commitments with maximum

sentences of more than a year. Estimated percents are based on
assumption that annual admissions for vioclent offenses and the

current prison population have a similar distribution of prior

adult sentences for violent offenses.

Source: Bureau of Justice statistics, unpublished data.
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Federal three-strikes law
getting its first test in Iowa

By Sam Vincent Meddis
USA TODAY

The federal threestrikes law, defy-
ing predictions that it would throw 2 big
pet over smalltime criminals, gets its
first real test next week in the robbery
trial of a violenceprone ex-<convict

Since. the controversial measure
went into eflect last September, only
seven people have been arrested and

o recelve a mandatory life
sentence because of previous convic-
tions for violent crimes.

The charpes against them include
robbery and kidnapping, a new Justice
Department survey shows. .

The first of the seven, Thomas Lee
Farmer, goes on trial Tuesday in Iowa.
The law also has been invoked in Illi-
nois, Pennsylvania, Tennessee and Ar-
kansas.

President Clinton, who promoted the
threestrikes law in his State of the
Union address last year, has insisted
that it be limited to the most violent
criminals, says Rahm Emmanuel,
White House adviser on crime lssues,

But critics say the law Is an example
of overkill because federal sentencing
guidelines already provide for tougher
punishments based on a defendant's
previous offenses. : P

“There was already an opporwinity to.
effectdvely sanction people in terms o
what they did before,” says Alan Cha-
set, chairman of the sentencing com-
mitee of the National Association of
Criminal Defernse Lawyers.

! LIFE WITHOUT PAROLE }

-

Justice Departumnent officials say their
survey shows the new law is working
the way supporters promised.

As an example, they point to Farmer,
43, the first defe t w0 face possible
sentencing undes the threestrikes law.

Progecutors say he has a record dat-
ing to 1979 that includes convictions for
murder, armed robbery and murder

_ conspiracy.

During a November robbe
in Waterloo, he urged ai'g‘éecmm:'ry licertz
“ghoot him, shoot him” when a clerk
failed 1o move fast enough, prosecutors
say. Before any shots were fired, the
robbers fled because they heard over
thelr police scanner that patrol cars
were being called to the scene.

“This is the kind of case the l]aw was
written for,” says Stephen Rapp, US. a1-
tomney in Cedar Rapids.

If Fermer 1s convicted — and if a
fudge decides his record is violem
enough to warrant sentencing under the

threestrikes law — he faces life In pris-
on without parole.

If Farmer were tried and convicted -
{n state court for the same crime, he'd
likely be free in about eight years, pros-
ecutors say.

Tom Ferguson, Black Bawk County
prosecutor, says the Farmer case
“gereamned at you” to be turned over for
federal prosecudon

-Even before the threestrikes mea-
sure, sentencing practices across the
pation grew substantally siffer over
the past decade. Prison populations
have pearly tripled since 1880, from
aboyt 330,000 inmates to more than
1 million last year.

But the idea of throwing threetime
vialent offenders behind bars for life
really caught on iast year, gccording 1o
& report from the National Conference
of State Legislatures, :

FIrst to coin the term was Washing-
ton gtate, which enacted a three-gtrikes
law in 1993, By last October, 13 states
bad passed simllar messures, the re-

port says.

2 11

Helping fuel the laws’ popularity was
public outrage over crimes like the Cail-
fornla kidnapping and murder of 12-
year-ld Polly Klaas in 1993 by an ex-
convict with a higtory of violence.

Nationally, about 45% of all inmates
have had three or more sentences {0
prison or probaton prior © their cur-
rent incarceration.

But just as cridcs have lashed out at
the federal law, state threestrike laws
have come under fire,

Complaints fared in California when
a 27-yearold repeat offender was sént
to prison for 25 years to life earlier this

month for stealing a slice of pepperoni

Elizabeth Semel, former president of
the California Attorneys for Criminal
Justice, calls her state's threestrikes
measure “a broad, sweeping bhuge-
scope law.”

“It encompasses people whose sec-
ond and third convictions do not involve
violence, and that is the problem.”

Whatever the national Tend, and de-
spite the claims of critics, federal prose-
cutors intend to employ the law spanng-
ly, says US. Attorney Paula Casey in
Limle Rock.

“It's not something we will use every

day



'04/24/95 MON 15:00 FAX 202 514 5331 PUBLIC AFFAIRS

6 other defendants
wait to hear fate

In addition to Thomas Lee
Farmer in lowa, six other defen-
dants face sentences of life in.pris-
on if they are convicted and sen-
tenced under the federal three-
strikes law passed last year:

» Robert Maxwell, 40, charged
with kidnapping and two counts of
carjacking in Robinson Township, = .
Pa., in October. Previous convic- _ i
tions include armed robbery and N
arson in 1973, and rape and other
sexual offenses in 1881, SNYDER: Charged

» Benny Wicks, 44, charged with  with armed robbery
the October armed robbery of a :
bank in Clay County, Il Previous
convictions include robbery
charges in 1883 and 1892.

» Levanial Dwight Snyder, 47,
- charged in the December armed
robbery of a restsurant, armed
bank robbery, armed robbery of a
wbacco store and carjacking in
Memphis Previous convictions in-
clude armed robbery in 1971 and

2, .
with thearmed robberyof PENNIMAN: Bank

a Memphic bank {n October. Previ- robbery charge

ous convictions include three rod-

f:ries between 1873 and 1976, and assault with intent to rob

1976.

» Terrell Dickerson, 31, charged with 8 January carjack-
ing in Little Rock. Previous convictions include two aggra-
vated robberies in 1988,

» Brent Mosley, 38, charged in the same January car-
jacking in Linle Rock. Previous convictions include armed
robbery in 1974, armed bank rodbdery in 1877 and aggravat-
ed robbery in 1982
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AMENDED IN SENATE MARCH 2, 1994
C AMENDED IN SENATE FEBRUARY 23, 1994
AMENDED IN ASSEMBLY JANUARY 26, 1994
AMENDED IN ASSEMBLY JANUARY 19, 1994

CALIFORNIA LEGISLATURE—1983-8¢ REGULAR SESSION

(¢ ASSEMBLY BILL No. 1568
%

Introduced by Assembly Member Rainey
(Principal coauthors: Assembly Members Burton, Johnson,
Klehs, and Richter)
(Principal coauthors: Senators Kopp , Peace, and Roberti)
(Coauthors: Assembly Members Aguiar, Allen, Alpert, Andal,
Boland, Bowler, Connolly, Conroy, Ferguson, Goldsmith,
Harvey, Haynes, Horcher, Knight, Martinez, Nolan,
Quackenbush, Seastrand, Snyder, Statham, and
( Weggeland)
(Coauthors: Senators Presley and Russell)

( March 4, 1993

%

An act to amend and repeal Sections 667, 667.5, 1170.95,
1192.7, 1385, 2931, and 2933 of, and to repeal and add Section
1192.8 of, the Penal Code, relating to sentencing, and
declaring the urgency thereof, to take effect immediately.

L LEGISLATIVE COUNSEL'S DIGEST

AB 1568, as amended, Rainey. Sentencing.
(1) Existing law, added by initiative statute, provides,
among other things, that any person who is convicted of a
serious felony, as defined, and who has been previously
convicted of a serious felony in California, or of any offense
committed in another jurisdiction which includes all of the
Q elements of a serious felony, shall receive, in addition to the
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lsentence imposed for the present felony, a S-year

enhancement for each prilor felony conviction on charges
ied separately.
.br’(l)“ll\%:‘ :)Srevguld pr(l))vide, in addition, that (a) any person
convicted of a serious felony, as deﬁl.led, wh(? has 2 olr more
iprior separate convictions for any serious or vnole.nt fﬁ ony, :s
defined, shall be punished by imprisonment in the Istt; e
Iprison for life and shall not be eligible for. release on par(l)I ehor
25 years, (b) any person convicted of a violent felony w o has
2 or more prior separate convictiqns for any violent or serious
felony shall be punished by imprisonment in the state pn502
for life without the possibility of parole, and (c) any pers::
& convicted of a serious felony who has 2 or more pnor.sgggrabe
Econvictions for any violent fel?ny shall be pu'ltlhls > thy
“wimprisonment in the state prison for life withou e
ibility of parole. .
Epo'ﬁllgdl;i{l abg would provide that any person conv:c(tjed i):
Sany specified sex offense committed against a person unf ir
gyears of age who has been previously convnct.ed of any of t 10se
moffenses shall be punished by imprisonment in the state prison
for life, shall not be eligible for releas(? on parole_: for 2? yeta;ss,
and shall not be released on parole prior to serving at leas
i tate prison. .
ye’?‘ﬁe"l‘)i:lh;av:uld fﬁrther provide that .proba.h.on shall not be
granted to, nor shall the execution or imposition of szntextlﬁe
be suspended for, any person who is punished under the
rovision. ]
ab;lzgiﬂweuldfequirethesenteneiﬂge?ufhatthghmeh::
senteneing; and the Direetor of Gerreetions; er his or
@elesignee; upen the admission of a defondant whe has been
inform the defendant of the penalties preseribed by these
o a v

> (2) Existing law providt_as that where one :i)(‘;n tt.he l:lv:i
offenses is a specified violent felony, in a 1ont and
wconsecutive to any other prison terms therefor, the court sha
cl’impose a 3-year term for each prior separate prison tf;"ﬁ
g‘served. by the defendant where the prior was a specifie

"¢
iolent felony. . '
°v"')I‘his bill vz'ould, instead, require the court to impose a

%
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J 10-year term for each prior separate prison term served.

(3) Existing law provides that no additional term shall be
imposed under the provision in (2) above for any prison term
served prior to a 10-year period in which the defendant
remained free of both prison custody and the commission of
an offense which results in a felony conviction.

This bill would delete that provision.

(4) Existing law specifies those offenses which are included
within the definition of “violent felony.”

This bill would delete and add various offenses to the list of
offenses specified for purposes of defining “violent felony.”

(5) Existing law specifies those offenses included within
the definition of *serious felony” for purposes of the
prohibition against plea bargaining.

This bill would add, among other offenses, assault upon a
peace officer, firefighter, or custodial officer and felony
domestic violence, as defined, when the traumatic condition
i9 of & serious nature includes intentional infliction of serious
bodily injury, as defined, to the list of offenses specified for
purposes of defining “serious felony.”

(6) Existing law provides that a judge or magistrate may,
as specified, order an action dismissed.

Existing law also provides that the above provision does not
authorize a judge to strike any prior conviction of a serious
felony for purposes of sentence enhancement.

This bill would, in addition, provide that the above
provision does not authorize a judge to strike any prior
conviction of a violent felony for purposes of sentence
enhancement.

(7) Existing law authorizes the Department of Corrections
to reduce by % for good behavior and participation, as
specified, the prison term of any person sentenced to a
determinate term of imprisonment.

This bill would, in addition, provide that notwithstanding
the above provisions or other specified provisions of law
authorizing a reduction in prison term for conduct credit, any
person who is sentenced to serve a prison term for st or 2nd
degree murder shall not receive the reduction in total
imprisonment from the total term of imprisonment imposed
by the sentencing court for those offenses or for any other
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offense or sentence enhancement for that portion of the
sentence that represents punishment for a violent felony as a
principal or subordinate term, including any enhancement
that attaches to, or is a part of, any violent felony and any
enhancement for any prior conviction or prior prison term.

(8) Existing law provides, among other things, that any
person sentenced to the state prison for 1st degree murder
shall be eligible only for credit under the provisions in (7)
above.

This bill would, instead, provide that any person sentenced
to the state prison for 1st or 2nd degree murder shall not be
eligible for credit.

The bill also would provide that any person who is
sentenced to the state prison for at least one violent felony, as
defined, shall not receive the reduction in total imprisonment
under the provisions in (7) above or other specified
provisions of law authorizing a reduction in prison term for
conduct credit.

(9) The provisions of the law changed or added by this bill
would be repealed on November 9, 1994, if a specified
initiative measure is adopted by the voters at the November

. 8, 1994, general election.

(10) This bill would become operative on April 1, 1994,
unless any one or more of several specified bills are enacted
after this bill. '

(11) The bill would declare that it is to take effect
immediately as an urgency statute.

Vote: %. Appropriation: no. Fiscal committee: yes.
State-mandated local program: no.

The people of the State of California do enact as follows:

SECTION 1. This act shall be known and may be
cited as the “Polly Klaas Memorial Habitual Offender
Reform Act.”

SEC. 1.5. Section 667 of the Penal Code is amende
to read: '

667. (a) (1) In compliance with subdivision (b) of
Section 1385, and except as provided in subdivisions (b)
and (c), any person convicted of a serious felony who
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previously has been convicted of a serious felony in thi:
state or of any offense committed in another jurisdictior
which includes all of the elements of any serious felony
shall receive, in addition to the sentence imposed by the
court for the present offense, a five-year enhancement
for each such prior conviction on charges brought and
tried separately. The terms of the present offense and
each enhancement shall run consecutively.

(2) This subdivision shall not be applied when the
punishment imposed under other provisions of law would
result in a longer term of imprisonment. There is no
requirement of prior incarceration or commitment for
this section to apply.

(3) The Legislature may increase the length of the
enhancement of sentence provided in this subdivision by
a statute passed by majority vote of each house thereof.

(4) As used in this subdivision, “serious felony” means
a serious felony listed in subdivision (c) of Section 1192.7.

(5) This section shall not apply to a person convicted
of selling, furnishing, administering, or giving, or offering
to sell, furnish, administer, or give to a minor any
methamphetamine-related drug or any precursors of
methamphetamine unless the prior conviction was for a
serious felony described in subparagraph (24) of
subdivision (c) of Section 1192.7.

(b) (1) Except as provided in paragraph (3), any
person who is convicted of a serious felony and who has
two or more prior separate convictions for any violent or
serious felony shall be punished by imprisonment in the
state prison for life and shall not be eligible for release on
parole for 25 years. In no case shall a person who is
punished under this paragraph be released on parole
prior to serving at least 25 years in the state prison.

(2) Any person who is convicted of a violent felony
and who has two or more prior separate convictions for
any violent or serious felony shall be punished by
imprisonment in the state prison for life without the
possibility of parole. _

(3) Any person who is convicted of a serious felony
and who has two or more prior separate convictions for
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any violent felony shall be punished by imprisonment in
the state prison for life without the possibility of parole.

(4) As used in this subdivision, “serious felony” means
any felony specified in subdivision (c) of Section 1192.7,
except for any felony specified in paragraphs (18) and
(26) of subdivision (c) of Section 1192.7, and includes any
offense that is committed in another jurisdiction which
includes all of the elements of any “serious felony.”

(5) . As used in this subdivision, “violent felony” means
any violent felony specified in subdivision (¢) of Section
667.5, and includes any offense that is committed in
another jurisdiction which includes all of the elements of
any “violent felony.”

(6) As used in this subdivision, convictions for two
offenses are “separate convictions” when the date of
conviction for one offense occurs before the date of
commission of the other. Nothing in this paragraph is
intended to change the meaning of “brought and tried
separately” as used in paragraph (1) of subdivision (a).

(7) Probation shall not be granted to, nor shall the
execution or imposition of sentence be suspended for,
any person who is punished under this subdivision.

(c¢) (1) Any person who is convicted of any offense
specified in paragraph (2) and who has been previously
convicted of any of those offenses shall be punished by
imprisonment in the state prison for life and shall not be
eligible for release on parole for 25 years. In no case shall
any person who is punished under this paragraph be
released on parole prior to serving at least 25 years in the
state prison. , '

(2) This subdivision shall apply to any of the following
offenses if committed against a person who is under 14
years of age, or any offense committed in another
jurisdiction which includes all of the elements of any of
the following offenses if committed against a person who
is under 14 years of age:

(A) A violation of paragraph (2) of subdivision (a) of

.Section 261.

(B) A violation-of Section 264.1.
(C) A violation of subdivision (b) of Section 288.

2BEKSERNELRBENEELRE
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(D) A violation of subdivision (a) of Section 289.

(E) Sodomy or oral copulation in violation of Section
286 or 288a by force, violence, duress, menace, or fear of
immediate and unlawful bodily injury on the victim or
another person.

(F) ‘Kidnapping in violation of subdivision (b) of
Section 207 or subdivision (d) of Section 208.

(3) Probation shall not be granted to, nor shall the
execution or imposition of sentence be suspended for,
an.{dgezs}c;n 1A\zha‘“i: punishetz_d under this subdivision.
eourt shell inform a defendant whe is eonvieted under
this seetien of the penalties preseribed herein:

<8) Upen the admission of a defendant whe has been
Direetor of Gorreetions; or his or her i . shall

(d) The provisions of this section shall not be
amended by the Legislature except by statute passed in
each house by rollcall vote entered in the journal,
two-thirds of the membership concurring, or by a statute
that becomes effective only when approved by the
electors.

Sg.C. 2. Section 667.5 of the Penal Code is amended to
read: :

667.5. Enhancement of prison terms for new offenses
because of prior prison terms shall be imposed as follows:

(a) Where one of the new offenses is one of the violent
felonies specified in subdivision (c), in addition and
consecutive to any other prison terms therefor, the court
shall impose a 10-year term for each prior separate prison
term served by the defendant where the prior was one
of the violent felonies specified in subdivision (c).

(b) Except where subdivision (a) applies, where the
new offense is any felony for which a prison sentence is
imposed, in addition and consecutive to any other prison
terms therefor, the court shall impose a one-year term for
each prior separate prison term served for any felony;
provided that no additional term shall be imposed under
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this subdivision for any prison term served prior to a
period of five years in which the defendant remained
free of both prison custody and the commission of an
offense which results in a felony conviction.

(c) For the purpose of this section, “violent felony”
shall mean any of the following: '

(1) Murder or voluntary manslaughter.

(2) Mayhem.

(3) Rape as defined in paragraph (2) of subdivision (a)
of Section 261.

(4) Sodomy by force, violence, duress, menace, or fear
of immediate and unlawful bodily injury on the victim or
another person.

(3) Oral copulation by force, violence, duress, menace,
or fear of immediate and unlawful bodily injury on the
victim or another person.

(6) Lewd acts on a child under the age of 14 years as
defined in Section 288.

(7) Any felony punishable by death or imprisonment
in the state prison for life.

(8) Any felony in which the defendant inflicts great
bodily injury on any person other than an accomplice
which has been charged and proved as provided for in
Section 12022.7 or 12022.9 on or after July 1, 1977, or as
specified prior to July 1, 1977, in Sections 213, 264, and 461,
or any felony in which the defendant uses a firearm
which use has been charged and proved as provided in
Section 12022.5 or 12022.55.

(9) Robbery of the first degree, as defined in
subdivision (a) of Section 212.5.

(10) Arson in violation of subdivision (a) or (b) of
Section 451. :

(11) The offense defined in subdivision (a) of Section
289 or Section 289.5 where the act is accomplished against
the victim’s will by force, violence, duress, menace, or
fear of immediate and unlawful bodily injury on the
victim or another person.

(12) Attempted murder.

(13) A violation of Section 12308, 12309, or 12310.

(14) Kidnapping.
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(15) Carjacking, as defined in subdivision (a) of
Section 2185.

(16) Continuous sexual abuse of a child in violation of
Section 288.5.

(17) Any felony in which it is charged and proved that
the defendant personally used a dangerous or deadly
weapon, as provided in subdivision (b) of Section 12022.

(18) A violation of Section 220.

(19) Assault upon a peace officer or firefighter in
violation of subdivision (c) or (d) of Section 245.

(20) Assault upon a custodial officer in violation of
Section 245.3.

(21) Bank robbery, as defined in subdivision (d) of
Section 1192.7.

(22) Robbery of the second degree, as defined in
subdivision (b) of Section 212.5, where it has been
charged and proved that the defendant was armed with
a firearm, as provided in subdivision (a) of Section 12022,
or the victim suffered serious bodily injury, as defined in
paragraph (5) of subdivision (f) of Section 243.

. The Legislature finds and declares that these specified
crimes merit special consideration when imposing a
sentence to display society’s condemnation for these
extraordinary crimes of violence against the person.

(d) For the purposes of this section, the defendant
shall be deemed to remain in prison custody for an
offense until the official discharge from custody or until
release on parole whichever first occurs including any
time during which the defendant remains subject to
reimprisonment for escape from custody or s
reimprisoned on revocation of parole. The additional
penalties provided for prior prison terms shall not be
imposed unless they are charged and admitted or found
true in the action for the new offense.

(e) The additional penalties provided for prior prison
terms shall not be imposed for any felony for which the
defendant did not serve a prior separate term in state
prison.

(f) A prior conviction of a felony shall include a
conviction in another jurisdiction for an offense which, if
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committed in California, is punishable by imprisonment
in the state prison if the defendant served one year or
more in prison for the offense in the other jurisdiction. A
prior conviction of a particular felony shall include a
conviction in another jurisdiction for an offense which
includes all of the elements of the particular felony as
defined under California law if the defendant served one
year or more in prison for the offense in the other
jurisdiction.

(8) A prior separate prison term for the purposes of
this section shall mean a continuous completed period of
prison incarceration imposed for the particular offense
alone or in combination with concurrent or consecutive
sentences for other crimes, including any
reimprisonment on revocation of parole which is not
accompanied by a new commitment to prison, and
including any reimprisonment after an escape from
incarceration. :

(h) Serving a prison term includes any confinement
time in any state prison or federal penal institution as
punishment for commission of an offense, including
confinement in a hospital or other institution or facility
credited as service of prison time in the jurisdiction of the
confinement.

(i) For the purposes of this section, a commitment to
the State Department of Mental Health as a mentally
disordered sex offender following a conviction of a felony,
which commitment exceeds one year in duration, shall be
deemed a prior prison term.

(i) For the purposes of this section, when a person
subject to the custody, control, and discipline of the
Director of Corrections is incarcerated at a facility
operated by the Department of the Youth Authority, that
incarceration shall be deemed to be a term served in the
state prison.

(k) Notwithstanding subdivisions (d) and (g) or any
other law, where one of the new offenses is committed
while the defendant is temporarily removed from prison
putsuant to Section 2690, transferred to a community
facility pursuant to Section 3416, 6253, or 6263, or on
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furlough pursuant to Section 6254, the defendant shall be
subject to the full enhancements provided by this section.

This subdivision shall not apply when a full, separate,
and consecutive term is imposed pursuant to any other
law.

SEC.3. Section 1170.95 of the Penal Code is amende«l
to read:

1170.95. (a) Notwithstanding Section 1170.1 relating
to the maximum total of subordinate terms for
consecutive offenses which are not “violent felonies,” the
total of the subordinate terms for consecutive offenses
which are all residential burglaries may exceed five years
but shall not exceed 10 years.

(b) Notwithstanding Section 1170.1, the term of
imprisonment may exceed twice the number of years
imposed by the trial court as the base term pursuant to
subdivision (b) of Section 1170 if the defendant stands
convicted of at least two residential burglaries.

(c) As used in this section, “residential burglary”
means burglary of an inhabited dwelling house, an
inhabited floating home as defined in subdivision (d) of
Section 18075.55 of the Health and Safety Code, an
inhabited trailer coach as defined in Section 635 of the
Vehicle Code, or the inhabited portion of any other
building.
arsen eemmitted in vielation of subdivision {b) of Seetion
451 where it is eharged and proved that the defendant
intentionally set fire to er burned or eaused the burning

‘of a distinet inhabited structure or a distinet inhabited

in the eommission of that effense:

SEC. 4. Section 1192.7 of the Penal Code is amended
to read:

1192.7. (a) Plea bargaining in any case in which the
indictment or information charges any serious felony, any
felony in which it is alleged that a firearm was personally
used by the defendant, or any offense of driving while
under the influence of alcohol, drugs, narcotics, or any
other intoxicating substance, or any combination thereof,
is prohibited, unless there is insufficient evidence to
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prove the people’s case, or testimony of a material
witness cannot be obtained, or a reduction or dismissal
would not result in a substantial change in sentence.

(b) As used in this section “plea bargaining” means
any bargaining, negotiation, or discussion between a
criminal defendant, or his or her counsel, and a
prosecuting attorney or judge, whereby the defendant
agrees to plead guilty or nolo contendere, in exchange for
any promises, commitments, concessions, assurances, or
consideration by the prosecuting attorney or judge
relating to any charge against the defendant or to the
sentencing of the defendant.

(c) As used in this section, “serious felony” means any
of the following: .

(1) Murder or voluntary manslaughter; (2) mayhem;
(3) rape; (4) sodomy by force, violence, duress, menace,
threat of great bodily injury, or fear of immediate and
unlawful bodily injury on the victim or another person;
(3) oral copulation by force, violence, duress, menace,
threat of great bodily injury, or fear of immediate and
unlawful bodily injury on the victim or another person;
(6) lewd or lascivious act on a child under the age of 14
years; (7) any felony punishable by death or
imprisonment in the state prison for life; (8) any other
felony in which the defendant personally inflicts great
bodily injury on any person, other than an accomplice, or
any felony in which the defendant personally uses a
firearm; (9) attempted murder; (10) assault with intent
to commit rape or robbery; (11) assault with a deadly

weapon or instrument on a peace officer; (12) assault by

a life prisoner on a noninmate; (13) assault with a deadly
weapon by an inmate; (14) arson; (15) exploding a
destructive device or any explosive with intent to injure;
(16) exploding a destructive device or any explosive
causing great bodily injury or mayhem; (17) exploding a
destructive device or any explosive with intent to
murder; (18) burglary of an inhabited dwelling house, or
trailer coach as defined by the Vehicle Code, or inhabited
portion of any other building; (19) robbery or bank

robbery; (20) kidnapping; (21) holding of a hostage by a -
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person confined in a state prison; (22) attempt to commit
a felony punishable by death or imprisonment in the state
prison for life; (23) any felony in which the defendant
personally used a dangerous or deadly weapon; (24)
selling, furnishing, administering, giving, or offering to
sell, furnish, administer, or give to a minor any heroin,
cocaine, phencyclidine (PCP), or any
methamphetamine-related drug, as described in
paragraph (2) of subdivision (d) of Section 11055 of the
Health and Safety Code, or any of the precursors of
methamphetamines, as described in subparagraph (A) of
paragraph (1) of subdivision (f) of Section 11055 or
subdivision (a) of Section 11100 of the Health and Safety
Code; (25) any violation of subdivision (a) of Section 289
or Section 289.5 where the act is accomplished against the
victim’s will by force, violence, duress, menace, or fear of
immediate and unlawful bodily injury on the victim or
another person; (26) grand theft involving a firearm; (27)
carjacking; (28) any violation of Section 220; (29) assault
upon a peace officer or firefighter in violation of
subdivision (c) or (d) of Section 245; (30) assault upon a
custodial officer in violation of Section 245.3; (31)
continuous sexual abuse of a child in violation of Section
288.5; (32) intimidation of a witness or victim in violation
of paragraph (1) of subdivision (c) of Section 136.1; (33)
any attempt to commit a crime listed in this subdivision
other than an assault; (34) any conspiracy to commit an
offense described in paragraph (24) as it applies to
Section 11370.4 of the Health and Safety Code where the
defendant conspirator was substantially involved in the
planning, direction, or financing of the underlying
offense; and (35) a felony violation of Section 273.5 when
the traumatic condition is ef a serious nature includes
intentional infliction of serious bodily injury as defined in
paragraph (5) of subdivision (f) of Section 243.

(d) As used in this section, “bank robbery” means to
take or attempt to take, by force or violence, or by
intimidation from the person or presence of another any
property or money or any other thing of value belonging
to, or in the care, custody, control, management, or



3AB 1568
5

FOUN
Pt bt s o s
LW = OO0 Ut I N

KLAAS
b
N

18

POL
SRRR3

EEEEENRE Y

L
-

17:5

4 '
&

o
10

possession of, any bank, credit union, or any savings and
loan association.

As used in this subdivision, the following terms have
the following meanings:

(1) “Bank” means any member bank of the Federal
Reserve System, and any bank, banking association, trust
company, savings bank, or other banking institution
organized or operating under the laws of the United
States, and any bank the deposits of which are insured by
the Federal Deposit Insurance Corporation.

(2) “Savings and loan association” means any federal
savings and loan association and any “insured institution”
as defined in Section 401 of the National Housing Act, as
amended, and any federal credit union as defined i
Section 2 of the Federal Credit Union Act. '

(3) “Credit union” means any federal credit union and
any state-chartered credit union the accounts of which
are insured by the Administrator of the National Credit
Union Administration.

(e) The provisions of this section shall not be amended
by the Legislature except by statute passed in each house
by rollcall vote entered in the journal, two-thirds of the
membership concurring, or by a statute that becomes
effective only when approved by the electors.

SEC. 5. Section 1192.8 of the Penal Code is repealed.

Sg C.5.5. Section 1192.8is added to the Penal Code, to
read:

1192.8. (a) For purposes of subdivision (c) of Section
1192.7, “serious felony” also means any violation of
Section 288.5.

(b) This section shall become operative on November
9, 1994, if an initiative measure adding Section 1170.12 to
the Penal Code is approved by the voters at the
November 8, 1994, general election. _

S(IiEC. 6. Section 1385 of the Penal Code is amended to
read:

1385. (a) The judge or magistrate may, either of his
or her own motion or upon the application of the

prosecuting attorney, and in furtherance of justice, order -

an action to be dismissed. The reasons fpr the dismissal

CO®=TINR W =

—15— AB 1568
must be set forth in an order entered upon the minutes.
No dismissal shall be made for any cause which would be
ground of demurrer to the accusatory pleading.

(b) This section does not authorize a judge to strike
any prior conviction of a serious or violent felony for
purposes of enhancement of a sentence under Section
667.

SEC.7. Section 2931 of the Penal Code is amended to
read:

2931. (a) If a prisoner was sentenced to the state
prison pursuant to Section 1170, or if he or she committed
a felony before July 1, 1977, and would have been
sentenced under Section 1170 if the felony had been
committed after July 1, 1977, the Department of
Corrections may reduce the term prescribed under that
section by one-third for good behavior and participation
consistent with subdivision (d) of Section 1170.2. A
document shall be signed by a prison official and given to
the prisoner, at the time of compliance with Section 2930,
outlining the conditions which the prisoner shall ineet to
receive the credit. The conditions specified in the
document may be modified upon any of the following:

(1) Mutual consent of the prisoner and the
Department of Corrections.

(2) The transfer of the prisoner from one institution to
another. .

(3) The department’s determination of the prisoner’s
lack of adaptability or success in a specific program or
assignment. In that case the prisoner shall be entitled to
a hearing regarding the department’s decision.

(4) A change in custodial status.

(b) Total possible good behavior and participation
credit shall result in a four-month reduction for each
eight months served in prison or in a reduction based on
this ratio for any lesser period of time. Three months of
this four-month reduction, or a reduction based on this
ratio for any lesser period, shall be based upon
forbearance from any act for which the prisoner could be
prosecuted in a court of law, either as a misdemeanor or
a felony, or any act of misconduct described as a serious
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-1 disciplinary infraction by the Department of Corrections. 1 worktime credit reductions from his or her term of
9 (c) One month of this four-month reduction, or a 2 confinement of six months. A lesser amount of credit
3 reduction based on this ratio for a lesser period, shall be 3 based on this ratio shall be awarded for any lesser period
4 based solely upon participation in work, educational, 4 of continuous performance. Less than maximum credit
5 vocational, therapeutic, or other prison activities. Failure 5 should be awarded pursuant to regulations adopted by
6 to succeed after demonstrating a reasonable effort in the 6 the director for any prisoner who is not assigned to a
-7 specified activity shall not result in loss of participation . , 7 full-time credit qualifying program. Every prisoner who
. 8 credit. Failure to participate in the specified activities & | & 8 refuses to accept a full-time credit qualifying assignment
9 can result in a maximum loss of credit of 30 days for each 9 or who is denied the opportunity to earn worktime
10 failure to participate. However, those confined for other 10 credits pursuant to subdivision (a) of Section 2932 shall be
11 than behavior problems shall be given specified activities 11 awarded no worktime credit reduction. Every prisoner
12 commensurate with the custodial status. 12 who voluntarily accepts a half-time credit qualifying
3 (d) Notwithstanding this section, Section 4019, or any . 13 assignment in lieu of a full-time assignment shall be
§14 other law authorizing a reduction in prison term for 14 awarded worktime credit reductions from his or her term
“15 conduct credit, any person who is sentenced to serve a 15 of confinement of three months for each six-month
<16 term of imprisonment in the state prison under ' * 16 period of continued performance. Except as provided in
217 subdivision (a) or (c) of Section 190 shall not receive the 17 subdivision (a) of Section 2932, every prisoner who is
>18 reduction in total imprisonment from the total term of 18 willing to participate in a full-time credit qualifying
=19 imprisonment imposed by the sentencing court under 19 assignment but who is either not assigned to a full-time
£20 subdivision (a) or (c) of Section 190 or for any other . _ 20 assignment or is assigned to a program for less than full
21 offense or sentence enhancement, w 9 21 time, shall receive no less credit than is provided under

22 (e) This section shall not apply to any person whose Section 2931. Under no circumstances shall any prisoner

22
23 crime was committed on or after January 1, 1983, ' 334 receive txhnore :)l:ian si;( mc;lnths' credit reduction for any
24 SEC.8. Section 2933 of the Penal Code is amended to , six-month period under this section.

%5 read: ' w . ,\0 25 (b) Worktime credit is a privilege, not a right.
6 2933. (a) It is the intent of the Legislature that any 26 Worktime credit must be earned and may be forfeited
i7 person who is convicted of a crime and sentenced to the 27 pursuant to Section 2932. Except as provided in
}8 state prison under Section 1170 serve the entire sentence 28 subdivision (a) of Section 2932, every prisoner shall have

19 imposed by the court, except for a reduction in the time 29 a reasonable opportunity to participate in a full-time

J0 served in the custody of the Director of Corrections for 30 credit qualifying assignment in a manner consistent with
@1 performance in work, training, or education programs 31 institutional security and available resources.

12 established by the Director of Corrections. Worktime , 32 (c) Under regulations adopted by the Department of

3 credits shall apply for performance in work assignments : 33 Corrections, which shall require a period of not more
Y4 and performance in elementary, high school, or @ .\0 34 than one year free of disciplinary infractions, worktime
—~5 vocational education programs. Enrollment in a two- or 35 credit which has been previously forfeited may be

6 four-year college program leading to a degree shall result . 36 restored by the director. The regulations shall provide for
=7 in the application of ime credits equal to that provided - 37 separate classifications of serious disciplinary infractions
o8 in Section 2931. For every six months of full-time : 38 as they relate to restoration of credits; the time period

~9 performance in a credit qualifying program, as 39 required before forfeited credits or a portion thereof may
©0 designated by the director, a prisoner shall be awarded e \9 40 be restored; and the percentage of forfeited credits that
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may be restored for such time periods. For credits
forfeited for commission of a felony specified in
paragraph (1) of subdivision (a) of Section 2932, the
Department of Corrections may provide that up to 180
days of lost credit shall not be restored and up to 90 days
of credit shall not be restored for a forfeiture resulting
from conspiracy or attempts to commit one of those acts;
provided that no credits may be restored if they were
forfeited for a serious disciplinary infraction in which the
victim died or was permanently disabled. Upon
application of the prisoner and following completion of
the required time period free of disciplinary offenses,
forfeited credits eligible for restoration under the
regulations shall be restored unless, at a hearing, it is
found that the prisoner refused to accept or failed to
perform in a credit qualifying assignment or
extraordinary circumstances are present that require
that credits not be restored. “Extraordinary
circumstances” shall be defined in the regulations
adopted by the director.

The prisoner may appeal the finding through the
Department of Corrections review procedure, which
shall include a review by an individual independent of
the institution who has supervisorial authority over the
institution.

(d) Subdivision (c) shall also apply in cases of credit
forfeited under Section 2931 for offenses and serious
disciplinary infractions occurring on or after January 1,
1983.

(e) Any person who is sentenced to a term in the state
prison under subdivision (a) or (c) of Section 190 shall
not be eligible for credit.

(f) Any person who is sentenced to a_ term of
imprisonment in the state prison for at least one violent

Telony, as defined in subdivision (c) of Section 667.5, shall
‘not receive the reduction in total imprisonment pursuant °

to this section, Section 2931, 4019, or any other law
authorizing a reduction in prison term for conduct credit
for ' that “portion "of the sentence that represents
punishment for a violent felony as a principal or

)

¢

)

¢
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subordinate term, including any enhancement that
attaches to, or is a part of, any violent felony and any
enhancement for any prior conviction or prior prison
term. .

SEC. 9. The provisions of this act shall become
operative on April 1, 1994, unless either Assembly Bill 167,
Assembly Bill 971, or Assembly Bill 2429 of the 1993-94
Regular Session, or Assembly Bill 9 of the 1993-94 First
Extraordinary Session, or any combination thereof, are
enacted after this act, in which case this act shall not
become operative.

SEC. 10. Sections 667,667.5, 1170.95, 1192.7, 1385, 2931,
and 2933 of the Penal Code shall rematn in effect until
November 9, 1994, and on that date are repealed if an
initiative measure adding Section 1170.12 to the Penal °
Code is approved by the voters at the November 8, 1994,
general election, at which time those sections shall have
the same force and effect as if they had not been
amended by this act.

SEC. 11. 'This act is an urgency statute necessary for
the immediate preservation of the public peace, health,
or safety within the meaning of Article IV of the
Constitution and shall go into immediate effect. The facts

_constituting the necessity are:

In order to ensure longer prison sentences and greater
punishment for those persons who commit serious or
violent felonies and have been previously convicted of
serious or violent felonies, and to protect the public from
the imminent threat posed by those repeat offenders, it
is necessary that this act take effect immediately.
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COMPARISON: REYNOLDS' "3 STRIKE"™ INITIATIVE VS.
RAINEY PROPOSAL / AB 1568

[3/1/94]

REYNOLDS (AB 971 & INITIATIVE)

DOUBLES SENTENCE FOR
SECOND "SERIOUS" FELONY
CONVICTION.

DOUBLES SENTENCE BUT

ALLOWS 20% TIME OFF

FOR GOOD BEHAVIOR,

AFTER SECOND CONVICTION

FOR SEX CRIMES AGAINST
CHILDREN. IMPOSES 20 TO LIFE
SENTENCE AFTER THIRD
CONVICTION.

MANDATES "INDETERMINATE 25

YEAR SENTENCE" UPON THIRD

FELONY CONVICTION, PROVIDED

THAT INDIVIDUAL HAS BEEN CONVICTED
OF TWO PRIOR "SERIOUS" FELONIES.
THIRD OFFENSE MAY BE ANY FELONY
OFFENSE.

RAINEY / AB 1568

IMPOSES AN EXTRA

10 YEAR SENTENCE

FOR SECOND "VIOLENT"
CONVICTION.

IMPOSES A SENTENCE OF

25 YEARS TO LIFE FOR THOSE
CONVICTED OF TWO SEPARATE
FORCIBLE SEX OFFENSES
AGAINST CHILDREN, OR
KIDNAPPING WITH

INTENT TO COMMIT SUCH
OFFENSES - ELIMINATES ALL
"TIME OFF" FOR GOOD
BEHAVIOR.

IMPOSES EXTRA 5
YEAR SENTENCE FOR
SECOND "SERIOUS"
OFFENSE.

MANDATES SENTENCE OF

25 YEARS TO LIFE UPON
THIRD CONVICTION FOR
"SERIOUS™ OFFENSES, W/
MIN 25. THIRD OFFENSE MUST
BE "SERIOUS."
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REYNOLDS

MINIMUM SENTENCE AFTER
THIRD CONVICTION IS

20 YEARS TO LIFE.
MAXIMUM IS 25 TO LIFE.

ALLows uP TO 50% "GoOD TIME"
OFF FOR VIOLENT FELONS

ON 1ST CONVICTION, UP TO 20%
"G0OD TIME" OFF AFTER 2ND

OR 3RD CONVICTION

FOR PRIOR OFFENSES, INCLUDES
ONLY FELONIES LISTED IN
PC sSEcTIONS 667.5 AND 1192.7.

DOES NOT INCLUDE "CARJACKING."

POLLY KLAAS FOUN . . i@o13

RAINEY

MANDATES SENTENCE OF
LWOP UPON CONVICTION
FOR "VIOLENT" OFFENSE
IF INDIVIDUAL HAS TWO
PRIOR "VIOLENT" OR
"SERIOUS™ CONVICTIONS,
SEPARATELY BROUGHT AND
TRIED.

ELIMINATES GOOD
TIME OFF FOR

ALL VIOLENT OFFENDERS.
ELIMINATES ALL GOOD

TIME OFF FOR
THREE-TIME"SERIOUS
FELONY" LOSERS.

667 .5 VIOLENT OFFENSES
EXPANDED TO INCLUDE
ALL KIDNAPPING, AS WELL AS

ALL FELONIES INVOLVING A
DANGERQUS OR DEADLY

WEAPON, ASSAULT ON A PEACE
OFFICER, ASSAULT ON A

CORRECTIONAL OFFICER,
CUSTODIAL OFFICER OR
FIREFIGHTER, ASSAULT

ITH INTEN COMMIT RAPE

OR_OTHER _SEX OFFENSE,
SECOND DEGREE ROBBERY AND

ARSON. CARJACKING.
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EYNOLDS

INCLUDES OFFENSES LISTED
IN PC SECcTION 1192.7 AS
ofF 4/93.

PROHIBITS PLEA BARGAINING
ON PRIOR CONVICTIONS ONLY.

POLLY KLAAS FOUN @oi4 _

RAINEY

ADDS THE CRIME OF

THREATENING OF VICTIMS OR
WITNESSES BY FORCE,
DURESS, MENACE OR THREAT

OF BODILY INJURY TO THE
LIST OF "SERIOUS"
CRIMES IN 1192.7.

PROHIBITS PLEA BARGAINING

ON ANY SERIOUS OR YIOLENT
OFFENSE.
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HYPOTHETICAL SENTENCING EXAMPLE:

THE RAINEY PROPOSAL IS FAR TOUGHER ON VIOLENT OFFENDERS
THAN IS THE REYNOLDS INITIATIVE - ESPECIALLY UPON FIRST AND
THIRD CONVICTION. FOR EXAMPLE, PERSON CONVICTED OF VIOLENT
CRIME, GIVEN A "HYPOTHETICAL" BASE SENTENCE OF 10 YEARS,
WOULD SERVE THE FOLLOWING SENTECES, UNDER THE TERMS OF THE

VARIOUS "THREE STRIKE" PROPOSALS ...

REYNOLDS

RAINEY

(1sT ConvICTION:)

10 YEARS - MINUS 50 % "GooD TIME"
CREDITS = OUT IN 5 YEARS.

OQur _IN 10 YEARS

SERVES 100% OF
SENTENCE W/NO "GoOD
TIME" OFF.)

(2np ConviIcTION:)

20 YEARS - MINUS 20 % GOOD TIME
CREDITS = QuT IN 16 YEARS.

Out _IN 20 YEARS -
(SENTENCE + 10 YEAR
ENHANCEMENT W/ NO

"GOOD TIME" OFF.)

(3rp ConvICTION:)

25 YEARS TO LIFE
- 20 % TIME OFF FOR "GOOD BEHAVIOR"
Out IN AS LITTLE AS 20 YEARS.

LIFE WITHOUT
POSSIBILITY OF
PAROLE.
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IHE INITIATIVE

This initiative would add PC 1170.12 to provide greater punishment for those who commit a
felony and have been previously convicted of serious or violent felony offenses.

The statute would apply 1o a defendant convicted of any felony who has one or more prior
serious/violent felony convictions (PC 1170.12(a)). There are provisions relating to no
aggregaie term limitation, no probation, required prison sentence, limitation of credit reduction
to 1/5 of the term, and required consecutive sentences.

A prior conviction is defined in PC 1170.12(b) as:

(1) A violent felony (PC 667.5(¢)) or a serious felony (PC 1192.7(c)) in California.
(3)  An element maiching violent or serious felony from another jurisdiction,

(3) A prior juvenile adjudication for a W1 707(b) felony or a serious/violent felony
if the juvenile was 16 years old.

The punishment provided in PC 1170.12(c) for prior felony convictions is as follows:

(H For one prior, the term provided for the current conviction for any felony is

doublad.

(2}  For two or more California adult priors, which can be from a single case, the
term for the current conviction for any felony is life_imprisonmeni with a
minimum term of three times the term for the current conviction, or 25 years, or

the term provided under general statuf®s, whichever is longest; consecutive
sentencing is required.

The section shall be used if applizable. The District Atiorney must charge and prove the priors,
no: use the priors for plea bargaining, and not strike the priors except for insufficient evidence
or under PC 1385 (PC 1170.12(d), (e)). '

THE JONES BILL (AB 971)

The Jones bill, as amended, is a near copy of the initiative. However, instead of adding PC
1170.12 as a separate section, the initiative provisions have been amended into PC 667, the
exisung statute for punishing serious felony priors. Presumably, this was done to provide the

1



¢
05/20/94 18:02 5) POLLY KLAAS FOUN do17

. P e i, tcme -, -
- - - . - o I
- - "o o - o had

added protection of a two thirds majority for amendment. The comparable subdivisions of the
two measures are as follows: PC 1170.12(a) [Initative] is duplicated in PC 667(c) [Jones];
1170.12(b) is duplicatad in 667(d); 1170.12(c) is duplicated in 667(e); 1170.12(d) is duplicated
in 667(f); 1170.12(¢) is duplicated in 667(g). One difference between the initiative and the Jones
bill is that Jones is not limited to California adult priors for the life term. Another difference
is that, unlike the initiative, the statutory references in Jones have been corrected 1o the standard
format. Finally, there is an urgency clause so the act would go into effect immediately afier
being signed and filed.

THE RAINEY BILL (AB 1568)

This bill would add habitual eriminal provisions to PC 667 (which requires a two thirds majority
for amendment) to provide greater punishment for those who commit a seri i DY
and have been previously convicted of two or more serious or violent felony offenses. It would
also amend related code provisions. There is an urgency clause so the act would go into effect
immediately afier being signed and filed.

The punishment provided by PC 667(b) for I¥o or more prior convictigns is as follows:
(1)  For a current serioys felony with two or more prior separate convictions for
xiolent or serious felonjes, the term is life imprisonment with a minimym term

of 25 years (no parole for at least 25 years).

(2) For a current violept felany with two or more prior separate convictions for

violent or sedons felonies. the wrm is lite impsisonment without parole

(3)  For a current gerigys felony with two or more prior separate convictions for

violen: felonies, the term is Jife imprison

Prior convictions are defined as follows:

(1) A "serious felony™ means any serious felony listed in PC 1192.7(c) except for
grand theft firearm and residential burglary. The list of qualifying crimes has
been expanded.

(2) A “violent felony” means any violent felony listed in PC 667.5(c). The list of
qualifying crimes has been significantly expanded.

(3)  Priors from another jurisdiction are included as serious or violent felonies. Priors
for juveniles remanded for adult prosecution (W1 707) are also included: other
juvenile adjudications are not.

(4) A “separate conviction* means that the defendant was convicted of one erime
before committing the other crime (PC 667(b)(6)). There is no requirement of

serving custody or prison time, and there is no washout period (age of the prior
doesn’t matter).
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Expansion of the list of qualifying felonies is as follows:

(1) Violent felonies are expanded to include arson of 2 residence or structure; bomb
offenses involving injury or death; all kidnapping; all carjacking; any felony with
personal use of a dangerous or deadly weapon under PC 12022(b); assault with
intent to commit a sex crime; felony assault on a péace officer, firefighter, or
custodial officer; and certain robberies (all first degree robbery [residential or
transit], bank robbery, and second degree robbery if defendant armed with &
firearm, or victim suffers serious bodily injury). Note: Certain provisions of PC
1170.95 relating to residential robbery, residential arson, and robbery with a
weapon are unnecessary based on this expanded violent felony list; they have
been deleted.

(2)  Serious felonies are expanded to include new viojent felonies not already on the
list and witness intimidation (PC 136.1(c)(1)). Note: All robberies qualify as
serious felonies under existing law.

Mandatory provisions of PC 667(b) are as follows:
(1) Mandatory denial of probation (PC 667(b)(7)).
(2)  The court has no power to strike or dismiss the priors (PC 1385 ®)).

The punishment provided by PC 667 and 667.5 for one prior conviction is as follows:

(1)  For a current serious felony with one or more prior scparate convictions for any

scrious felony (including residential burglary), add five vears for each such
conviction. This is current law, except the list of qualifying crimes has been

expanded. (PC 667(a); 1192.7(c)).

(2)  For a current violent felony with one prior separate prison term for a violent
felony, add ten years. This increases the punishment from three 10 ten years. In
addition, the list of qualifying crimes h3s been significantly expanded, and the
washout period has been deleted. (PC 667.5(a), (v)).

(3)  For a current forcible sex crime or kidnapping on a child under age 14 with or=

prior conviclion for the same type of crime, the term is life imprisonment with
2 minimum term of 25 years (no parole for at least 25 years); mandatory denial
of probation. This provision greatly increases the punishment for these crimes
against children. (PC 667(c)).

Plea bargaining limitation is as follows:

(1)  Existing law prohibits plea bargaining in all cases involving serious felonies
(which includes violent felonies), with certain limited exceptions (PC 1192.7(a),
(b)).
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Credit provisions are as follows:

(1)  For habitual criminals punished under PC 667(b) or (¢) (life with a 25 year
minimum term, or life without parole), there is po reduction of the prison term
for conduct credits by operation of law,

(2)  For defendants convicted of a violent felony, the reduction of the tota! term for
conduct credits has been eliminated. The defendant is required 1o serve the full
sentence imposed, compared with a 50% reduction under current law. This
provision applies to all violent felonies on the expanded list, even if the defendant

has no prior record (PC 2931(d); 2933(f)). (Note: The possibility of allowing
for a 15% reduction has been suggestcd )

Nickel (2/18/94)
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The following examples use two significant serious/violent crimes, robbery with a gun and forcible rape,
to compare the penalties under both bills for a defendant with no priors, with one prior, and with two
priors. The examples show the aciual time served, assuming the maximum sentence, less credits.

1) For a defendant with ng priors:

Robbery with a gun Rainey - 10 years
Jones . 5 years

Forcible rape _ Rainey - 8 years
Jones - 4 years

2) For a defendant with gne prior:

Robbery with a gun,

one violent prior with prison Rainey - 20 years
Jones - 12 years'
one senous Or violert pricr w/o prison Rainey - IS years
Jones - 12 years'

Forcible rape,

one violent prior with prison Rainey . 18 years
Jones . 12.8 yeary?

one serious or violent prior w/o prison  Rainey - 13 years
Jones - 12.8 years?

3) For a defendant with two priors:

Robbery with a gun,

two serious or violent priors Rainey . Life without paroie
Jones - 25 yrs to life -
20 or 25 yr min
Forcible rape,
two serious or violent priors Rainey . Life without parcle

Jones - 25 yrs 1o life -
20 or 25 yr min

Obviously, Rainey provides actual penalties that are longer, sometimes significantly longer, at all levels.
The claim that Jones is the "toughest™ measure being considered is simply not true where it really counts.

Proponents claim 16 years based on impermissible double use of the prior.
3Proponents claim 16.8 years based on impermissible double use of the prior.

POLLY KLAAS FOUN ey
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POINTS ON "THREE STRIKES"

I’'m not going to comment on the specific case because I am not
familiar with the details, and because I believe it should move through

the judicial process in the normal way.

But let me say that my administration is absolutely committed to
enforcing the "three strikes" law around this country to insure that

repeat, violent offenders are not allowed to walk free.

I fought to get this law passed, and to get the Crime Bill passed, to
make sure that repeat violent offenders remain behind bars for life.
And I am pleased that this tool now exists for our federal prosecutors

to use in appropriate cases.

And we are enforcing the "three strikes" law in conjunction with local

prosecutors, and part of our National Violent Crime Strategy.



Date: 07/21/94 Time: 19:05
Judge Says No to "Three Strikes' Sentence

WALNUT CREEK, Calif. (AP) California's get-tough " “three
strikes'' sentencing law says Jeffrey Dean Missamore should get up
to eight years behind bars for getting caught with a joint in
prison.

A judge says that's nonsense for a nonviolent crime. He said
he'll give Missamore a much lighter sentence.

It may be the first time a judge balks at imposing the state's
strict sentencing law, passed in a grass-roots effort during the
uproar over last year's killing of 12-year-o0ld Polly Klaas.

Superior Court Judge Lawrence Antolini is aware of that
background. His courtroom is in Santa Rosa, the town 60 miles north
of San Francisco where career criminal Richard Allen Davis is
awaiting trial for Polly's kidnap-murder.

Antolini supports locking up violent repeat offenders, but he
believes a long prison sentence for someone like Missamore amounts
to cruel and unusual punishment.

""I'm just one lone voice crying out in the wilderness, so to
speak, but I think someone has to cry out and point out to the
public that there is an erosion of our Constitution that has to be
addressed,'' he said in a telephone interview.

Ironically, Polly's father agrees with the judge.

District Attorney Gene Tunney thinks Antolini is wrong. " The
guy we're talking about is a career thief here,'' he said.

Missamore fell foul of the " “three strikes'' law in April when
he was caught with a joint on a prison farm where he was serving a
120-day sentence for shoplifting. He was accused of two felonies
possessing marijuana in jail and taking drug paraphernalia
rolling papers into jail.

The shoplifting was not a serious felony, but a previous 1986
burglary conviction was, which brought " “three strikes'' into play.
Missamore was to have gone to trial Monday, but he pleaded
guilty to possession of marijuana and the second charge was

dropped.

Under the "~ “three strikes'' law, Missamore could get double the
normal sentence for that one charge, two to four years in this
case. :
But Antolini announced that when he sentences Missamore on Aug.
11, he'll give him a year in jail and let him enter a residential
drug treatment program.

Tunney said he would appeal if Missamore's sentence isn't longer
than that.

Missamore is astounded. "I didn't think I was going to draw all
this publicity for a little weed,'' he told the Santa Rosa Press
Democrat.

Missamore, 32, said drugs and alcohol have been his downfall,
but he has never been violent and wants to turn things around for
his wife and baby son.

Jerome Skolnick, a law professor at the University of California
at Berkeley, said the "~ “three strikes'' law is too rigid.

""A sensible judge will feel extremely frustrated, as this judge
obviously did,'' he said.

Tunney acknowledges there can be problems with requiring long
prison terms for all repeat felons, regardless of the nature of
their crimes.

Many prosecutors backed a different " “three strikes'' bill which
sought to exclude nonviolent crimes as a third "~ “strike.'' But Gov.
Pete Wilson would sign only the broadest version.
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Marc Klaas, Polly's father, supported the narrower bill and
believes Antolini is doing the right thing.
Long sentences for nonviolent felons are "““a terrible idea,'' he
said Thursday.
APNP-07-21-94 1904EDT



Date: 11/03/94 Time: 12:34
First “Three-Strikes-You're-Out' Prosecution Begins

WATERLOO, Iowa (AP) The first prosecution under the new
federal "~ “three strikes you're out'' law has begun with robbery
charges against a man with previous convictions for murder, robbery
and conspiracy.

U.S. Attorney Stephen Rapp said today a federal grand jury
returned robbery and weapons indictments against two men in a
grocery store holdup last month.

One suspect, Thomas Lee Farmer, 42, of Des Moines, was convicted
of second-degree murder in 1971, first-degree robbery in 1979 and
conspiracy to commit murder in 1983.

Black Hawk County Attorney Tom Ferguson said he would drop state
charges against Farmer so Rapp can handle the case. According to
the federal three-strikes law, the third felony conviction must be
on a federal charge, except in states that have their own
three-strikes laws. Iowa has no such law.

If convicted in state court, the maximum sentence Farmer could
face would be up to 25 years in prison. The average time actually
served in Iowa prisons for this sentence is eight years, Rapp said.

The federal three-strikes law provides a mandatory life sentence
for someone convicted of a third felony.

Rapp said the U.S. Justice Department told him this is the first
prosecution of its kind since President Clinton signed the crime
bill on Sept. 13. .

No court dates were set for Farmer or the second defendant,
Orlando Lee Proctor, 31, of Norwalk.

APNP-11-03-94 1233EST
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Most states
already have
sentence
enhancement
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offenders.

Requirements
and terms

vary.

NMATIONAL
CONPERENCE
OF STaYC
LECITLATUIES

16:51 T202 737 1069

April 1995 | Update of Vol. 2, No. 31

“THREE STRIKES” LEGISLATION UPDATE
By Alan Karpelowitz and Donna Hunzeker

“Three strikes you’re out” for habitual offenders was coined and successfully carried out in the
1993 fall elections in WasHINGTON stale, where voters approved a Persistent Felony Offender
Act requiring life without possibility of parole for third-time serivus felony offenders. Even
though many states already had mandatory minimum provisions applying to repeat offenders
of violent crime, and nearly all states have some type of sentence enhancement applying to
habitual offenders, during 1994 lhc three-time loser notion caught on elsewhere. About half of
the states introduced “three strikes” legislation in 1994, including a variety of proposals to add
the tougher “three strikes” message to existing habitual offender laws.

By October 1994, another 13 states—Catirornia, CoLorADG, CONNECTICUT, GEORGIA, INDIANA,
Kansas, Loutsiana, MarviAND, New Mmxico, NORTH CaROLINA, TENNESSEE, VIRCINIA and WiscoNsIN—
had passed new “three strikes” laws. At least seven uther states—Ataska, lLINOIS, New Jersey,
Oni10, PennsYLVANIA, SouTH Carolina and Vemmont—have similar legislation pending or ready for
reintroduction.

Other states in 1994 havc passed new laws relating to repeat offenders. Among those,
Minnesora passed a law prohibiting the judge from departing from sentencing guidelines when
an offender has been convicted of a third violent crime. And in MicHIGan a new law changes
sentencing procedures to allow the prosecuting attorney to seek sentence enhancement, based
on alleged prior felony convictions, within 21 days of arraignment. Previously, prasecutors had
to bring a separate habitual offender charge after conviction.

Most of the new “three strikes” laws are mandatory, requiring the court to impose the statutory
sentence for habitual or persistent offenders, as defined. ConnecTicut, Kansas and MARYLAND
retained some judicial discretion in their new laws,

Prison terms under the laws also differ. The WasHINGTON initiative and laws in GEORGIA,
InDiana, Louisiana, MarvianD, Tennessee and Wisconsin, provide for life without possibility of
parole. CaurornIA imposes a sentence of life imprisonment, under which offenders will spend
a minimum of 25 years behind bars. Similarly, New Mexico provides for parole eligibility after
an inmate serves 30 years, while CoLorapo provides for parole eligibility only after 40 years
have been served. Nokrh Carouna’s “three strikes” law, passed during an cxtra session on
crime and corrections early last year, provides for life without parole, while a separate
measure also approved in special session entitles those sentenced to life without parole to a
sentence review after 25 years are served. Marviano and VIRGINIA provide a release
mechanism to those 65 years and older who have served a set number of years. Kansas
applied the “three strikes” concept o its sentencing guidelines, allowing the court to double
the grid sentence for repeat “person felonies.”

Number and types of crimes to which “three strikes” laws apply also are important points of
distinction. Washington’s law applies to more than 20 serious felonies. Caurornia’s “three
strikes” is similacly broad in application, including a number of viclent felonies plus some 25
“serious felonies.” InDianA, COLORADO, LOUISIANA, MaRYLAND, NORTH CaroLINA and Tennessee also
apply their new laws to many violent and serious crimes. Tennessee law, liowever, which has
“two strike” as well as “three strike” provisions, requires a period of incarceralion for prior
felony offenses to be considered a “strike,”

Fxrensive Direcsor, Willium T Prwund Denreer Office. 1560 Broadway, Wasinngron Office: 444 N, Capitol 52 N.W.,
Suite 700 Suite 315
Copyrighe Narional Conference Deaver, Colorada 80202 Waningron. D.C. 20001
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The fiscal impact of “three strikes” laws and proposals has been an important consideration.
The term imposed and whether it is mandatory, the number and types of lelony offenses the
legislation applies to, and how significantly the new measure departs from existing provisions,
are obvious factors in how costly “thrce strikes” will be to a state. These variations also make
state comparisons impractical. '

~ Amnong states developing fiscal projections of “three strikes” law, Kansas estimates it will need
a new prison by the end of the decade 1o accoinmodate prisoners for whom sentences werg - -.-
doubled on the guidelines grid. Wisconsin also predicts needing additional prison capacily to
contain a population increasc that will begin to be felt in about 4 years and level off in 40 to
50 years. The Wisconsin fiscal analysis also predicts an increase in jury trials in the slate,
depending on charges filed by district attorneys and the effect of plea bargaining.

In Tennessee, where a nearly 10-year-old prison “pay as you gu” law requires an accompanying
one-year appropriation for costs associated with a net increase in imprisonment in state
facilities, the additional state expenditure for the “three strikes” law is estimaled at $2.8 million
over the first 10 years.

The “three strikes” law passed by the Caurornia Legislature in March 1994 was later “ratified”
by volers in the fall election. Considerable fiscal analysis and debate accompanied the initial
impact assessment of the Calilornia measure. The Department of Corrections (DOC) estimated
needing 20 more prisons (in addition to 12 already planned) for incarcerating “three strikes”
inmates, adding $6 billion in construction costs by the year 2000. Operating costs per year
will increase by $1.6 billion by the end of the decade, according to the DOC. The California
Judicial Council expects “three strikes” ta increase the number of felony jury trials. A 1 perrcent
incicase in the number of felony cases resulting in jury trial would require an additional $16
million in court resources. The California Governor's Office of Planning and Research,
however, estimaled that the law will save the state five tlimes more, or $29.5 billion through
the end of the decade, than what it will cost to implement. That study computed social and
other savings 16 be derived through victimizations, arrests, prosecutions and the like that will
not occur because repeat offenders are incapacitated. The governor's study used some “social
cost” figures from the RAND group, which responded with a report suggesting that the
California "three strikes” law is too sweeping 10 be cost effective. The RAND report says if
only the second-strike component of the California law were implemented (doubling the
sentence for any felony if there is a prior serious or violent felony) two-thirds of the benefit
would be achieved at half of the cost.

According to a recent report by the California Legislative Analyst's Office, the number of
inmales sent to prisan under the “three strikes” law, at least in the short run, will he less than .
originally anticipated. However, it will continue to have a significant effect on the state’s
prison population. In order to simply maintain existing levels of overcrowding, the depanment
will nced at least 15 new prisons by 1999.

Contacts for More Information
Donna Hunzeker
NCSL—Denver
(303) 830-2200
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TO: JOSE CERDA
FROM: GREG TAYLOR

RE: STATE ANTI-CRIME LEGISLATION: "THREE STRIKES AND
YOU’RE OUT"

DATE: MAY 30, 1994

What follows is a state by state analysis of the recently adopted
"Three Strikes and You’re Out" anti-crime legislation. I have
jncluded in this comparison, those states that have similar and/or
related "mandatory time for repeat violent offenders" crime
proposals. Finally, it should be noted that all states have
enacted some sort of habitual offender law for repeat felons.
However, for the purpose of analyzing "Three Strikes Legislation,"
I have included only those 1993-94 amendments that mandate non-
parole eligible jail time.

As of May, 1994 the following states have enacted "Three Strikes"
legislation:

Washington, Initiative 593 (1993)
California, A 971 (1994)

Connecticut, H 5385 (1994)

Georgia, S 441 (1994)

Indiana, H 1063 (1994)

Kansas, H 2788 (1994)

Maryland, H (1994, awaits governor)

New Mexico, S 73 and 742, Chapter 24 (1994)
North Carolina, H 39, Part 6 Chapter 22, Extra Session (1994)
virginia, H 273 (1994)

Wisconsin, 1993 S 781, Act 289 (1994)

Florida
Illinois
New Jersey
Minnesota

The following states have related "Three Strikes" legislation
pending as of May 1, 1994: AL, Cco, DE, IL, MI, NJ, NY, OH, SC, vT,
RI, PA

Of all of the states that have enacted "Three Strikes" type
legislation, only Connecticut, Kansas and Maryland have retained
some judicial discretion regarding sentencing. All other member
states impose mandatory statutory sentencing.

In cases involving violent repeat offenders, ten states have listed



offenses that if committed eliminate or severely reduce plea
bargaining in sentencing. In Arizona for example, repeat criminals
are not eligible to plea bargain sentencing if the offense is
against a child, or committed while the perpetrator is on parole.
Moreover, in Arizona, parole will only be granted if the parole
board approves an offenders petition with at least four votes or by
unanimous vote if fewer consider the petition.

In Connecticut, parole eligibility is eliminated for offenders
sentenced to capital felony, felony murder, arson murder, and any
offense committed with a firearm on, or within 1500 feet of a
school. California, Illinois and Pennsylvania each have pending
"truth in sentencing" proposals that mandate that violent offenders
serve at least eighty-five percent of their sentence, while non-
violent, low-risk offenders receive alternate sentencing.
Furthermore, in Tennessee, a judge can inform the jury of how much
jail time the defendant will serve if convicted of a "gerious,
violent felony." Finally, GA, MD, NC, VA, WV and WI each have
restricted or amended parole eligibility for repeat felony
offenders.

In preparing this memo, I contacted the Department of Corrections,
the Governor’s office, and the appropriate legislators of each
state that had passed "Three Strikes" legislation as of May 1994.
Additionally, I contacted the National Conference of State

Legislatures. Several states have yet to send me updated
information.
Enclosed please find a draft copy of an 11 state chart. I have

attempted to outline the nature and results of the amendments, and
the targeted criminal acts were possible. I will update the chart
as more information becomes available.

cc: Clarissa Cerda



A COMPARISSON OF STATE "THREE STRIKES AND YOU’RE OUT*
AND/OR SIMILAR ANTI-CRIME INITIATIVES

NATURE AND RESULT OF
AMENDMENTS

TARGETED CRIMINAL ACT

CONNECTICUT:

-bill increases the
maximum prison term
a court may impose
under the
persistent
dangerous felony
offender law from
25 to 40 years
based on one
previous violent
felony conviction
and from 25 years
to life based on
two such previous
convictions.

-Life imprisonment
is at least 60
years.

-A life sentence
can be imposed if
it is in public
interest.

-offense with a
firearm in, or w/in
1500 feet of a
public/private
school,

-manslaughter,
arson, kidnapping,
first degree
assault, many
sexual assaults,
sexual assaults
with a firearm,

-first or second
degree robbery.

~After July 1981 no
person convicted of
HB 5385 shall be
eligible for
parole,




KANSAS:

-doubles length of
prison term for
certain repeat
offenders.

~-Requires a person
convicted of 1st
degree premeditated
murder to serve a
minimum 25 years
before eligible for
parole or good
behavior credits.
-Bill makes it
easier to impose
mandatory 40 years
hard time for
person (including
14 year olds)
committing
premeditated
murder.

-Mandates doubling
of existing
sentencing
guidelines when
crime involves the
use of minors under
16, gang
membership, or
crimes of extreme
sexual violence.

~-felonies committed
against the person,
including various
classifications of
murder, sex crimes,
battery, and
assault

-especially
aggravating
circumstances that
warrant imposing
severe mandatory
sentencing: gang
involvement, use of
a minor under the
age of 16 years old
in the commission
of a felony, or a
crime of extreme
sexual violence

WASHINGTON:
-Provides life
imprisonment
without possibility
of parole for
"persistent
offenders convicted
of a third serious
felony.

-More than 20
serious felonies,
including any Class
A felony and any
felony with a
deadly weapon; many
crimes against
children




GEORGIA:

-nSentence Reform
Act of 1994"
provides mandatory
life without parole
for second "serious
violent felony”
conviction.

~Fourth conviction
on any felony
requires maximum
sentence to be
served before
eligible for
parole.

~"serious violent
felonies" under
"two strikes"
approach. Offenses
include murder,
felony murder,
armed robbery,
kidnapping, rape,
aggravated child
molestation,
aggravated sodomy,
aggravated sexual
battery

INDIANA:

-#Three strikes law
providing mandatory
life without parole
if in separate
charge state proves
two prior unrelated
felony convictions.

-Court has
discretion to
sentence to life
without parole if
found subject to
provisions

-many serious
felonies, including
murder, battery,
rape, sexual
battery with a
deadly weapon,
child molesting,
arson, robbery,
burglary, resulting
in serious bodily
injury or with
deadly weapon,
dealing drugs.




MARYLAND (AWAITS
GOVERNOR APPROVAL):
-Mandatory life
sentence without
parole for fourth
conviction of crime
of violence, for
which offender has
served three
separate prison
terms.

-Third crime of
violence after two
such convictions
and at least one
prison term results
in mandatory 25
years.

-Second crime of
violence following
prison term results
in mandatory 10
year sentence.

-Person sentenced
under provisions
who is 65 years old
and served 15 years
may petition for
and be granted
parole.

-More than 29
crimes of violence,
including murder,
rape, robbery with
a deadly weapon,
carjacking, armed
carjacking, first
and second degree
sex offenses,
arson, burglary,
kidnapping,
manslaughter,
mayhem, maiming,
use of handgun in
the commission of a
felony, attempt to
commit murder,
rape, robbery,
sexual offenses.

NEW MEXICO:
-Mandatory life
imprisonment, in
addition to
required years of
imprisonment for
third violent
felony conviction.

-Parole eligibility
after 30 years of
life term served

-Violent crimes
including first and
second degree
murder, and several
crimes resulting in
great bodily harm,
including shooting
from a motor
vehicle,
kidnapping,
criminal sexual
penetration and
robbery




NORTH CAROLINA:
-Life without
parole required
upon third violent
felony conviction
and finding, under
separate
indictment, that
offender is violent
habitual felon.

-Separate law (SB
2, 1994 Extra
Session of 1994)
provides for parole
review after 25
years served of
life without parole
sentence

-applies to 40
violent felonies
enumerated by
statute.

-After 10/1/94 when
structured
sentencing takes
effect, provisions
will apply to 47
Class A, B, B1, B2,
C, D and E felonies

VIRGINIA:

-Three strikes law
providing mandatory
life without parole
for offender
convicted of third
felony involving
first and second
degree murder,
voluntary
manslaughter, mob
related felonies,
kidnapping or
abduction,
malicious felonious
assault or
malicious bodily
wounding, robbery,
carjacking, any
criminal sexual
assault.

~-Those sentenced
under this law who
reach 65 years of
age and have served
five years may
petition the parole
board for
conditional
release.

-Acts of violence
covered by statute
include first and
second degree
murder, mob-related
felonies,
kidnapping or
abduction, robbery
and carjacking,
sexual assault
felonies,
conspiracy to
commit any of the
above




WISCONSIN:
-Persistent
repeater who has
two previous,
separate "serious
felony"
convictions,
receives mandatory
life sentence
without parole

~the provisions of
this bill apply to
adult criminals or
to juveniles who
have been tried as
adults.

-serious felonies
(any felony that is
punishable by a
maximum prison term
of 30 years or
more) includes
murder,
manslaughter,
battery, and
aggravated battery,
mayhem, vehicle
theft, robbery and
many crimes against
children including
sexual assault,
physical abuse,
sexual
exploitation,
abduction




CALIFORNIA:
-serious felony
with two priors,
applicable jail
term is life, 25
year mandatory
sentence

-violent felony
with two priors,
sentence is life
without parole

-priors from other
jurisdictions count
as serious/violent
felonies in CA

-court cannot
dismiss or strike
prior convictions

~-for inherently
serious felonies
with one prior add
5 years

-for current
violent felonies
with one violent
prior felony add 10
years

-for current
forcible sex crime
or kidnapping of a
child less than 14
years of age, with
one prior of the
same type of crime,
the jail term is
life imprisonment
with mandatory 25
year minimum
sentence

-enumerated violent
felonies include
arson of residence
or structure, bomb
offenses involving
injury or death,
all carjacking, any
felony with
purposeful use of a
dangerous or deadly
weapon, assault
with intent to
commit a sex crime,
felony assault of a
peace officer, fire
fighter, or
custodial officer,
1st degree robbery

-serious felonies
include new violent
felonies and
witness
intimidation. All
robberies qualify
as serious felonies




December 17, 1993
MEMORANDUM TO MARK GEARAN

From: Liz Bernstein
Re: POTUS meeting with Mark Klaas - Details on related crime policy
CC: Ricki Seidman

George Stephanopoulos

Bruce Reed

[In reference to questions that came out of Ricki's conversation with Klaas]

. There are two provisions in the crime bill that particularly relate to
the Klaas case:

The Morgan P. Hardiman Task Force on Missing and Exploited Children
(Sponsored by Sen. Deconcini -- Hardiman was a D'Amato staffer who died of
AIDS and had worked on this legislation for years)

This establishes for the first time a task force of law enforcement officers from
various federal agencies to work with the National Center for Missing and
Exploited Children to coordinate state and federal efforts on investigating the
most difficult cases. The participating agencies are the FBI (chair of task force),
DEA, Fed Marshals, Secret Service, ATF, Postal Service and Customs.

The Jacob Wetterling Crimes Against Children Registration Act

(Sponsored by Sen. Durenberger and Rep. Ramstad -- Wetterling was a child
abducted in Minnesota four years ago and never found)

The Act requires any person convicted of a state criminal offense against a minor
to register. Registration information would be filed with law enforcement officials
of the state and maintained for ten years after the offender's release from prison,
parole or supervision. [note: this seems to skirt questions of constitutionality due
to the fact that 24 states already are doing this, it deals only with convictions --
public record -- and will only be available to law enforcement officials]

¢ The crime bill applies federal resources towards the protection of
children in several other ways:

Child Safety Act:

Establishes visitation centers to provide supervised visitation in cases where there
is a high risk of sexual, physical or emotional abuse or where a parent has
threatened to abduct a child.

Designation of Office of Juvenile Justice and Delinquency:
This office would become an authorized user of the Federal Parent Locator
Service.



Violence Against Wamen Act:

Increases the penalties for repeat offenders and for sex offenders against victims
under 16; imposes mandatory restitution for sex crimes to compensate for
monetary losses related to the offense; provides funding to law enforcement and
prosecution to reduce violence crime against women; incorporates anti-stalking
provisions.

DNA Identification
Provides funding to improve the quality and availability of DNA analysis to law
enforcement agencies and a criminal defendant for use in a criminal proceeding.

VICAP upgrade:
There are resources in the bill allocated to beef up the VICAP criminal tracking

system -- this will largely go to agents in Quantico who are studying patterns in
criminal activity.

¢ The following are related bills separate from the crime conference:

The National Child Protection Act: (Oprah bill)
Establishes a national system for a background check on potential and current
child care providers. (Will be signed on Monday)

International Parental Kidnapping Act of 1993:

Makes international child abduction a federal felony crime and imposes criminal
fines and/or a prison term on anyone who removes a child from the U.S. or
unlawfully retains a visiting child in a foreign country. (Signed by the President
on December 3)

¢ In reference to making kidnapping a federal crime:

Currently, kidnapping is considered a federal offense only when there is a ransom
demand (the Lindbergh law). There are some concerns with broadening this
criteria not the least of which is the inordinate burden it would place on the FBI -
- there are about 6,000 FBI agents compared to about 17,000 police departments
in the country. Arguably, the most egregious offenses could be federalized in some
way, e.g., local police could approach the U.S Attorney in their state to prosecute
in certain instances.

¢ Some side notes:
A survey of the last 90 days revealed that there were 37 cases classified as
stranger abduction reported in the U.S. Each year there are about 200-300 such

cases reported.

Klaas will be meeting with the National Center for Missing and Exploited
Children on Monday before he comes to the White House. They have taken a very



supportive stance on the child-related provisions in the crime bill and so may
defuse somewhat the meeting with the President.

¢ 1-2-3 legislation:

Also known as the "three strikes you're out" provision -- for the first serious felony
conviction, you get sentenced without parole, the second gets you a double
sentence without parole, and the third gets you life in prison without parole. We
have not taken an official position on this issue.



CNN Larry King Live
December 14, 1993

Interview with Marc Klaas

Polly Klaas Foundation

We have the Polly Klaas Foundation, which was founded on the love of Polly - in our
desperate search to find her, in our need to find her - and we had a simple mission statement
at that time, which was to find Polly. And we were very successful in our efforts to get
Polly's image there. We used the media as shamelessly as we could. We got approximately
two billion images of Polly out worldwide. We also tried to focus the attention on the FBI
and the Petaluma Police Department very heavily so that they would not be able to give up
Polly's case.

Goals

Well, our goal now is threefold. We've changed the mission statement of the foundation from
'Find Polly, ' to 'Make America Safe for Children,' and we're going to do this with a
three-point attack. And one of those things will be prevention - that this will probably be the
most difficult. And what we're going to try to do is we're going to try to change attitudes
towards children. We're going to try to change children's attitudes and make them empower
themselves, make them respect themselves, make them honor their gut feelings; and if they
get into situations where they feel that they are endangered, certainly that they should feel
that there 1s no reason they should not run, scream and get as far away from that as they
possibly can.

Point two would be attacking the kidnapping event itself, preventing kidnapping. And the
only way I can really address that in a thumbnail [sic] would be- in a community like ours,
which is the only one we really have any experience in - and in fact, the only experience we
have is in searching for Polly - my advice to anybody in such a community that had a child
kidnapped would be to first of all call the police, secondly call the FBI, then get ahold of the
radio stations, the television stations, the newspapers, find yourself a printer and show up the
next morning and be ready to get your support and push toward it.

The third phase is going to be dealing with legislation and what I as a parent - and not
necessarily the found - am very interested in now is one-two-three legislation, 'one, two, three,
you're out' legislation. Meaning for the first serious felony you get a sentence without parole,
for the second serious felony you get a double sentence without parole; and for the third
serious felony, you go to jail and you do not come out of jail, because certainly these people
have no business in society, harming people and children...I think there should be truth in
sentencing.

Death Penalty
Well, 1 feel, certainly, about the death penalty in general that these are decisions that have to

be made by society. I feel that- how do I feel about the death penalty for the person that took
my- that kidnapped and took my young daughter's life? I feel that that person deserves not to
live.



