Summary of the Assault Weapons Act

Section 1016 of H.R. 3371 contains a ban on the future manufacture and

importation of twenty-two specifically listed semiautomatic assault weapons. This
provision is similar to the assault weapons ban which was twice approved by the U.S.
Senate.

The assault weapons legislation does the following:

(1)  Prohibits the importation and domestic manufacture of new semiautomatic
assault weapons of the following specific models:

(i) Action Arms Israeli Military Industries UZI and Galil; (ii) Auto Ordnance 27A1
Thompson, 27A5 Thompson, and M1 Thompson; (iii) Beretta AR-70 (SC-70); (iv) Colt
AR-15 and CAR-15; (v) Fabrique Nationale FN/FAL, FN/LAR and FNC; (vi)
INTRATEC TEC-9; (vii)) MAC 10 and MAC 11; (viii) Norinco, Mitchell and Poly
Technologies Avotomat Kalashnikovs (AK-47s); (ix) Springfield BM59, SAR48, and
G38A; (x) Steyr AUG; (xi) Streetsweeper and Striker 12; (xii) All Ruger Mini-14
models with folding stocks; and (xiii) Armscorp FAL. _

Assault weapons lawfully owned before the effective date can still be possessed,
transferred, transported, bought and sold. Agencies of federal, state and local
governments, such as the military and police, are exempt from this act.

(2)  Applies the prohibition to copies of the listed assault weapons.

So that manufacturers cannot evade the law by simply renaming their assault weapons,
copies of assault weapons are treated the same as the listed firearms themselves.

- (3)  Requires a criminal background check for future buyers of assault weapons.

The Treasury Secretary would promulgate regulations requiring criminal background
checks of future recipients of assault weapons to ensure that they are not felons, fugitives
or otherwise prohibited from possessing firearms under current federal law. Current
assault weapon owners would not be affected.

(4)  Enhances penalties for the use of assault weapons during the commission of
a violent or drug trafficking crime. '

The penalty would be doubled from five to ten years in prison.

(5)  Permits the Treasury Secretary to recommend to Congress that firearms be
added to, or removed from, the list. )

‘The Treasury Secretary can make recommendations to Congress, but the Secretary is
given no discretion to add different firearms to the list. _
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TO: Mr. Jose Cerda
Office of Domestic Policy
The White House

FROM: David G. Evans, Esq.

RE: On-site drug testing and the reduction of rising
health care, employment, and criminal justice costs

DATE: April 29, 1993

CONCERN #1 DRUG ABUSING OFFENDERS REQUIRE INTENSIVE MONITORING
UNTIL THEY CAN ADAPT TO A DRUG-FREE LIFE STYLE

Studies have shown that drug test monitoring is required for
drug abusing offenders so they have the time to respond to
treatment and adopt a drug-free life style.

On-site drug tests are a convenient and cost effective way to
provide monitoring of an offender’s drug-free status. On-site
testing is useful in therapeutic confrontations. Very often there
is an admission of drug use when an offender is confronted with a
positive test result. Treatment can then result.

On-site drug testing has been approved by the American
Probation and Parole Association Drug Testing Guidelines.

On-site testing reduces drug testing costs because there is
no need to use expensive and time consuming laboratory procedures.
See attached cost benefits analysis.

SOLUTION:

Increase the use of on-site testing within the criminal
justice system by the use of technical assistance and research
grants. This should include the use of on-site testing for DWI
offenders.



CONCERN #2 CLIA MANDATES EXCLUSIVE USE OF LABORATORIES

On-site testing is an integral part of employment, prenatal,
and school anti-drug programs to deter drug use and provide early
treatment for employees, pregnant women, and children. Deterrence
and early treatment reduce employment and health care costs.
On-site testing can obtain immediate results when children are
brought in with drug overdoses. Drug treatment programs use on-site
drug testing extensively to monitor their patients.

HCFA’s regulations implementing the Clinical Laboratory
Improvement Act (CLIA) seek to create authority over all private
employment and drug treatment drug testing by requiring exclusive
use of federally certified laboratories to conduct drug tests, thus
eliminating the use of on-site testing. Laboratory testing is
expensive and time-consuming and only provides results within 24-48
hours or longer - much too late for public safety purposes and for
situations such as detection of drug overdoses. On-site tests,
which are approved by the F.D.A., provide immediate results without
a laboratory. On-site tests are highly accurate, require minimal
training, and are as simple to use as home pregnancy tests.
Furthermore, independent clinical studies have proven they are
equal to or better than laboratory screens.

The CLIA authorizing statute, intended to regulate medical
diagnostic tests, does not mention drug testing. HCFA has claimed
that a drug test is a "health assessment" and should be regqulated
by CLIA. The Americans With Disabilities Act, however, states that
"a test to determine the illegal use of drugs shall not be
considered a medical examination" (42 U.S.C. 12114(d). HCFA’s
interpretation is subject to legal challenge on a variety of
grounds.

Pending further study, HCFA has temporarily exempted
employment testing from CLIA. See, 58 Fed Reqg 5220, January 19,
1993.

SOLUTIONS:
(a) Permanently exempt employment and drug treatment drug

testing from the CLIA regulations. (b) Include on-site testing as
part of the national health care package.



CONCERN #3 HHS GUIDELINES UNNECESSARILY REQUIRE THE USE OF
LABORATORIES FOR INITIAL TESTS

Drug testing is a process consisting of an initial screen
which, if positive, is confirmed by Gas Chromatography/Mass
Spectrometry (GC/MS). HHS guidelines for federal drug testing
programs require that initial screening and confirmation be
performed in the same laboratory. Since about 95% of all initial
screens are negative, this laboratory requirement does not allow
employers to reduce costs by using on-site screens to immediately
eliminate the negatives and only send the positives to a
laboratory. The HHS guidelines, developed prior to on-site
technologies being perfected, unnecessarily require employers to
wait days for results, thus increasing costs and endangering public
safety.

SOLUTION:

Modify the HHS guidelines to allow on-site testing for
initial screens using F.D.A. approved test devices. All positives
should still be confirmed by GC/MS in a laboratory and reviewed by
a Medical Review Officer for accuracy.

CONCERN # 4 NIDA ON-SITE REPORT LACKS BALANCE

NIDA is working on a report concerning on-site drug testing
in private industry. The report is clearly biased in favor of
NIDA’s laboratory constituency and may have an unfair impact on
CLIA and other federal legislation. There was little representation
from private industry in drafting the report. In addition to
ignoring the technical literature, the report has not considered
the accuracy or cost savings of on-site testing.

SOLUTION:

Assist NIDA in creating a new, broad based, report committee
composed of laboratory specialists, private industry, test
manufacturers and other technical experts to study the accuracy,
policy, and cost savings aspects of on-site testing.



CosT COMPARISONS OF A WORKPLACE ON-SITE DRUG TESTING MODEL VERSUS A
LABORATORY MODEL

There are three phases of drug testing, (1) collection of the specimen, (2) testing which
consists of a screening test and a confirmation test, and (3) the medical review of positive results of
the confirmation test. If the screening test does not detect drugs, the process ends. If an illegal drug

is detected and confirmed, the results can be sent to a Medical Review Officer (MRO) for
verification.

An economic analysis of drug testing must consider the costs of specimen collection, screening
and confirmation, specimen transportation, and the costs associated with time lost while employees
submit themselves for specimen collection. With on-site testing many of these costs are avoided
because collection costs are eliminated and only positive tests must be sent to a laboratory. The
following economic analysis based on typical costs demonstrates these savings.

A typical private sector small business (about 300 employees) with employees located at
several sites in the continental U.S. and headquarters at a major metropolitan area can expect to pay
the following per specimen for a laboratory based urinalysis testing program.

" Collection

Testing

MRO

Shipping

Total "

| s1500

$27.00

$4.00

$6.00

$52.00 "

These figures are conservative estimates. !

Another private company with about 80 employees was able to contract for testing services
by conducting most of its testing in the Baltimore metropolitan area. Since most collections were
performed at laboratory collection stations, collection and shipping expenses were minimized and
absorbed in the testing costs. The testing costs for this company are outlined in the following figures.

" Collection

Testing

MRO

Shipping

Total

| $0

$27.00

$6.00

$0

$33.00

The cost of screening and confirmation are determined using an average 5% positive rate.

In addition to the above costs, a company can expect to add a minimum of $20 per specimen
to the costs due to loss of one to two hours of employee time while traveling to and from the

collection site.

If the same small business met their drug testing program requirements by implementing
on-site drug testing and performed its own specimen collection (assuming a 5% positive rate) the

per specimen costs would approximate the following: 2

Collection

Testing

MRO

Shipping

_ I
iotal

$0

$13.75

$2.00

$.30

$16.05

To summarize: a complete laboratory program can cost $52.00 per test, a program which
uses only laboratories but does its own specimen collection can cost $33.00 per test, a complete on-

site program which does its own specimen collection can cost $16.05 per test.



On-site testing programs can have the same accuracy and privacy protections as laboratory
based programs. All positive tests can still be sent to a laboratory for confirmation and review by
an MRO. However, the vast majority of the 95% negative urines are resolved in minutes versus days
of turnaround times due to laboratory processing. The "now" answer provided by on-site screening
has an incalculable advantage over the laboratory model and it can be more cost effective.

References:

1. A GAO analysis of drug testing costs in the Federal sector indicates a range from $8.90 to
over $87.00 for both screening and confirmation tests alone. (Employee Drug Testing (GAO/T-
GCD-91-25, January 1991). Not included were the specimen collection costs, shipping charges
and lost time of the employees who had to leave their jobs for periods up to several hours while
providing a specimen for testing. Reports from companies who provide drug testing services
show that specimen collections cost anywhere from $15 to $25 for walk-ins at the collection
facility and from $30 to $40 if performed at the client site depending upon distance and time
involved. In some cases agencies and companies have paid several hundred to several thousand
dollars for collections at remote locations where extensive travel costs are involved.

General Dynamics Corporation, when asked about the cost of its drug testing program,
estimated that the total cost per test including time away from the job while providing a sample
approximates $100.00 per specimen.

2. Analysis of each of these costs is summarized:

Collection -- In order to maximize the full benefit of on-site testing, companies should perform
the specimen collection themselves, thus reducing the overall costs.

Testing -- The cost of a typical on-site screening test for a five drug NIDA panel is about $12.00.
The five drugs include opiates, marijuana, phencyclidine (PCP), amphetamine, and cocaine. The
average cost assuming 5% positive GC/MS confirmations @ $35.00 per test when amortized over
all tests adds $1.75 to each test for a total of $13.75.

MRO -- With on-site screening only positive tests require MRO review. A national MRO service
offers review of positives only for $40.00. Using the same 5% rate for positives as above, MRO
review adds $2.00 to each test cost.

Shipping -- Only specimens which have illegal drugs detected in the initial screening test need to
be forwarded to a laboratory for confirmation. Thus, postage costs for 5% of the specimens are
amortized over all specimens collected and add only $.30 per specimen.



ON-SITE DRUG TESTING - A PROVEN TOOL TO REDUCE HEALTH AND WORKPLACE
COSTS

Drug-related health costs, crime, accidents, and erosion of
worker productivity cost America billions annually. 1 As we face
stronger European community and Pacific Rim competition, we need
new and creative solutions to the drug crisis.

Reducing the demand for drugs should be our principle focus.
Enlisting our citizen’s animus against drugs and our workers’
intrinsic desire to compete should be central to a new strategy.
American workers support drug-free workplace programs which provide
firm and compassionate education, rehabilitation, and drug testing.
Drug testing is effective in deterring and detecting drug use and
it has been overwhelmingly supported by the courts when properly
administered.

On-site drug testing is a valuable tool in implementing this
new approach. Recent improvements in technology have produced
on-site tests with accuracy comparable to laboratory tests. On-site
tests cost less than laboratory tests. Laboratory tests are
expensive and it often takes days to get results, however, on-site
tests are easy to use and provide rapid accurate results.

On-site drug testing reduces costs in health care, law
enforcement, and in the workplace.

Health care

Health care costs have risen dramatically in the last decade.
The escalating epidemic of drug abuse has contributed to these
costs. Drug-free workplace programs reduce health care costs. 2
Drug testing, and in particular on-site testing, is essential to
the success of these programs.

On-site testing is also an integral part of prenatal and
school anti-drug health programs to detect drug use which result in
early treatment for pregnant women and children. Early treatment
reduces health care costs. Emergency rooms also find on-site
testing useful to get immediate results when children are brought
in with drug overdoses. 3 Drug treatment programs use on-site
drug testing as a means of monitoring the drug-free status of
patients.

Law enforcement

On-site drug testing can aid law enforcement by adding new
levels of flexibility and accuracy to the detection and monitoring
of drug-using offenders. For example, treatment programs or
probation officers can use on-site testing to therapeutically
confront offenders instead of having to wait days for a laboratory
result. On-site drug testing has been approved by the American
Probation and Parole Association Drug Testing Guidelines. 4



On-site testing can also be used to detect and reduce
incidents of drugged driving. For example, nearly one quarter of
the traffic fatalities in New York City are linked to cocaine. 5

Workplace

A 1987, NIDA study provided the following profile of drug
users as employees. 6 Drug users were:

*2.2 times more likely to leave work early or take time off;
*2.5 times more likely to absent for 8 days or more;

*3 times more likely to be late to work;

*3.6 times more likely to be in a workplace accident;

*5 times more likely to file for worker’s compensation.

Employee drug use creates higher health and workplace costs.
All of these costs can be reduced by drug-free workplace programs
which include drug testing.

On-site drug testing can reduce the costs of industrial drug
testing programs. With on-site testing, fewer specimens are sent
for expensive laboratory tests because on-site testing detects
specimens that are drug-free and do not need laboratory
confirmation. This saves the costs and staff time of shipping all
specimens to a laboratory. In addition, on-site testing obtains
results in minutes rather than days thus relieving worker anxiety
about results. It is estimated that about 40-50 percent of the
current costs of drug testing can be saved by on-site drug testing
while continuing to use laboratories for confirmation of positives.
Confirmation protects workers by using laboratories as a
corroborative backup for positive specimens detected by the on-site
test.

On-site testing has great value where public safety demands
immediate results. Drug abuse in public transportation is an area
of great concern because of the potential for loss of human life.
The studies indicate we have much to be concerned about. 7 There
are similar concerns in manufacturing, retail, and health care
workplaces. 8 On-site testing can be used to test transportation
personnel and health care workers before they operate equipment
that can result in loss of life or massive property damage.

On-site testing is also useful in the construction industry.
On-site testing can prevent drug abusing workers at remote
construction sites from using dangerous equipment. 9

The studies indicate broad public support for workplace drug
testing. 10 Many companies who have drug free workplace programs
use on-site testing. 11

By use of drug testing and drug-free workplace programs we
can reduce costs and provide a safer and more comfortable workplace
for employees. 12
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THE ADVANTAGES OF ON-SITE DRUG AND ALCOHOL TESTING

On-site drug and alcohol testing produces rapid documentable
results using simple procedures that do not require sending a
specimen to a laboratory. An increasing number of companies are
using on-site testing because they see the advantages of the
immediacy of the test results and reduced costs. Employers,
particularly small businesses, should have the option of being able
to use on-site testing.

Under a laboratory based program most specimens tested and sent
to a laboratory yield negative results i.e. there is no drug
present. Even though most specimens are negative, in a laboratory
based program specimens sent to a laboratory must all be
accompanied by chain of custody forms and be in specially sealed
tamper-proof containers or reliable tamper-evident collection
devices. In contrast, on-site tests act as an initial screen which
provides immediate and final results on the negative specimens.
Although initial chain of custody is performed on all specimen
collections, with on-site testing only the positive test results,
which usually only constitute a small percentage of the samples,
must be sent to the laboratory for confirmation, therefore, paper
work and staff time are substantially reduced.

On-site testing has other advantages including its flexibility
as to where testing is conducted. In addition, it increases the
deterrent effect because it decreases the time between results and
consequences. 1 On-site testing is a valuable tool because it can
be performed right at the employment site or in a nearby doctor’s
office or occupational health clinic.

On-site testing protects the chain of custody - All specimens
do not have to be sent to a laboratory with the potential to be
damaged or contaminated in transit.

On-site testing does not require expensive laboratory
equipment - Laboratory testing equipment can cost over $100,000.
Laboratories pass these costs on to customers.

On-site testing reduces employee and supervisor anxiety about
test results - The on-site test results are immediate which
provides assurance to the drug-free employee that there is no
threat to his or her livelihood. The employee can also have a union
representative witness the test to insure fairness and accuracy.
This reduces the chance of a grievance being filed.



On-site tests protect employee confidentiality - Since the
results of the test are immediate and can be communicated to the
employee directly, there is a reduced concern that test results
will be released improperly in transit from the laboratory or from
the company medical office. This protects the company from
liability and the employee from embarrassment.

Drug-free employees can be immediately acknowledged - Since
on-site testing produces immediate results, drug-free employees can
be recognized in the presence of their supervisors. This builds
morale and gains acceptance for the program.

On-site testing provides immediate identification of a drug -
This can be crucial in drug overdose treatment or in an employment
safety context. It is also very effective in drug and alcoholism
treatment monitoring.

On-site testing allows testing to be conducted in a variety of
sites - Easily transportable on-site tests can go where the
employees go. Testing can be conducted at remote work sites thus
avoiding the expense of transporting employees and of having to
cease operations.

Employees who are under the influence can be removed at once
from a work site - A dangerous work site does not allow the luxury
of waiting for a laboratory test result. This reduces employer
liability and increases employee safety by preventing accidents.
The employee can be taken off-duty until the results are confirmed.

On-site testing eliminates the need to send large numbers of
specimens to outside labs since most specimens are negative - Since
negative results are eliminated, company staff do not have to
process specimens for the laboratory. This saves staff time and
specimen transportation costs as well as laboratory and Medical
Review Officer (MRO) processing costs.

The NIDA small business expert panel has recommended the use of
on-site testing. In 1992, the National Institute of Drug Abuse
(NIDA) convened a panel of experts in small business to discuss
issues related to small business and drugs in the workplace. One of
the recommendations of the panel was to "make on-site drug testing
available to small business". 2

The test should be documentable and easy to use and should have
undergone an independent scientific clinical evaluation. A
reasonable cost per test is also a factor to be considered.



If an on-site drug test is to be used, the safest test legally
to use is an immunoassay approved by the Federal Food and Drug
Administration (FDA) for commercial distribution. Such a test keeps
you out of court by meeting rigorous FDA scientific standards, such
as demonstration of substantial equivalence to proven reference
methods and pre-market clearance. 3 The test should also, at a
minimum, perform at the National Institute for Drug Abuse (NIDA)
cut-off levels for drug detection. 4 The federal Mandatory
Guidelines for Federal Workplace Drug Testing Programs require that
any immunoassay used as a screening test must meet these
standards. 5 The Guidelines apply to millions of employees
nationally in both the private and public sectors. The use of an
immunoassay under the Guidelines has been upheld by the U.S.
Supreme Court in the case of N.T.E.U. v. Von Raab. 6

The immunoassay is an established technology which has been
upheld in many other court decisions. All employment immunoassay
screening tests that are positive should be confirmed by another
test or GC/MS. In a pre-employment context, however, confirmation
may not be necessary since there is no legal relationship between
an applicant and an employer.
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MEMORANDUM

TO: Interagency Coordinating Group (ICG)
Agency Primary Liaisons

FROM: Colonel Timothy E. Naccarato B/

Special Counsel to the
Assistant Attorney General
Civil Division

S8UBJECT: Supplement to Guidance For Selection Of Testing
Designated Positions (TDPs)

Pursuant to a request during the April 20, 1993, ICG and
Agency Primary Liaison meeting, this memorandum reviews several
categories of TDPs which were the subject of recurring questions
or additional court decisions during the TDP revision project
that began in early 1992.

To date approximately 90% of all agencies have submitted
TDP revisions based on the ”“Guidance For Selection Of Testing
Designated Positions,” which was issued by the ICG Executive
Committee on January 24, 1992. This remains the primary
reference for selecting TDPs. The following information is
designed to supplement and further explain the TDP categories
contained in that guidance. For ease of reference, a copy is
attached and paragraph numbers coincide with the original
guidance.

IV. Presumptively Included TDPs

l. Employees authorized to carry firearms. Issues have
been raised about various types of investigators and guards who

do not carry a firearm on a daily basis, but are authorized to
carry firearms. To clarify, change the name of this category to
*Employees who carry firearms.” Employees who carry firearms on
a daily or regular basis are included in this category and should
be in all TDP pools.

2. Motor vehicle operators carrying passengers. This
category can be expanded to cover operators of motor vehicles

weighing more than 26,001 pounds and operators of motor vehicles
transporting hazardous materials. Intern. Broth. of Teamsters v.
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Dept. of Trans., 932 F.2d 1292 (9th Cir. 1991). Note: the
Department of Transportation regulations, which are due out soon
and implement the Omnibus Transportation Employee Testing Act of
1991, will require random testing for drugs and alcohol of
federal employees who operate vehicles that require a commercial
driver’s license. A commercial license is required for vehicle
operators who: 1) carry 16 or more passengers; 2) transport
hazardous materials; or 3) operate vehicles weighing 26,001
pounds or more.

V. Preferred TDPs

A. Certain Health and Safety Positions.

1. Employees having access to firearms. Change this
category to ”“Employees authorized to carry firearms.” In many

cases, there are guards or security personnel who do not
regularly carry a firearm, but are authorized to carry one in
some circumstances, e.g. emergencies. The rationale for
including these employees as TDPs is the same as employees with a
security clearance who see classified documents only rarely--
granting security clearances in advance is to provide flexibility
and ensure employees can be given access to classified material
as soon as the need arises. See Harmon v. Thornburgh, 878 F.2d
484, 492 (D.C. Cir. 1989), cert. denied, 493 U.S. 1056 (1990).

3. Aviation maintenance personnel. 1In 1992, two
federal district courts in California considered challenges to
Air Force and Navy TDPs respectively. In AFGE v. Wilson, 5-89-
1274 (E.D. Cal. Aug. 17, 1992), the Air Force had included an
employee who made tools used by aircraft mechanics to maintain
and repair their aircraft. The court held that the danger of a
defective tool causing a crash was too remote to support random
testing. Only Air Force employees with direct aircraft
maintenance responsibilities were approved for random testing.

In AFGE v. Cheney, C-89-4443 (N.D. Cal. Aug. 14, 1992), a
different court considered several categories of employees who
performed maintenance on Navy ships, submarines, and planes.
Those approved as TDPs were able to show a nexus between the work
performed and a ”“compelling government interest in safety,” such
that small errors or momentary lapses could have ”catastrophic
consequences for crew members.” Once again, this case highlights
the principle that agencies may randomly test employees with
direct and critical responsibilities for maintenance, but not
those in general support roles.

B. Presidential Appointees Requiring Senate Confirmation
(PAS). While including PAS positions as TDPs is strongly
preferred, one category may qualify for an exemption. A few
agencies have part-time presidential appointees who sit on
commissions or boards that meet only three or four times a year.
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An agency head may determine that random testing of these
appointees is impractical.

D. Drug Rehabilitation Employees. A number of questions
have arisen concerning which drug program employees may be
included as TDPs. Although some agencies thought that all
employees associated with the drug program should be included in
the random testing pool, the courts have taken a narrower view.
As cited in the original guidance, the leading case is NFFE v.
Cheney, 884 F.2d 603 (D.C. Cir. 1989), cert. denied, 493 U.S.
1056 (1990). There the court approved drug counselors with
direct client contact as TDPs; however, it refused to approve
either drug laboratory testing personnel or those employees in
the biochemical chain of custody. Regarding the latter two
categories, the court found an insufficient nexus between a drug-
related lapse and any irreparable harm. Based on the holding of
this case, only drug program employees who have direct client
contact should be included as TDPs. Unless supervisors of drug
counselors meet this test, they should not be included as TDPs.
In addition, computer employees who help select personnel for
random tests do not qualify as a TDP. The court was not
persuaded that the ”credibility” or ”integrity” of the drug
testing program justified random testing for every employee
associated with drug testing.

VI. Specifically Disfavored TDPs

2. Positions based on access to sensitive information not
amounting to ”truly sensitive.” Many questions were raised about
including inspector general employees because of their access to
sensitive information and budget/financial employees because of
their influence on large sums of money. Under present case law,
neither group qualifies as a TDP. The rationale for excluding
inspector general employees is contained in the Harmon case cited
in the original guidance. There the court approved employees
with top secret clearances as TDPs because of their access to
7truly sensitive” information, but it refused to approve as TDPs
federal prosecutors or employees with access to secret grand jury
proceedings. The court stated that ”truly sensitive” does not
include all information which is confidential or closed to public
view. The rationale for excluding budget/financial employees is
found in AFGE v. Cavazos, 721 F. Supp. 1361 (D.D.C. 1989), where
the court refused to approve as TDPs a group of computer
employees involved with billions of dollars of government
resources who might be subjected to bribery, fraud, waste, or
mismanagement. The court concluded that program information
which affects large sums of money does not necessarily mean the
information is ”truly sensitive.” The clearest examples of
7truly sensitive” remain information requiring a top secret or
secret clearance, where by definition, national security would be
seriously damaged by an unauthorized disclosure.
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VII. Discretionary Designations

Health care professionals responsible for direct patient
care were approved as TDPs in AFGE v. Derwinski, 777 F. Supp.
1493 (N.D. Cal. 1991) (cited as Hansen v. Derwinski in original
guidance). Since that case was decided on July 31, 1991, two
other federal district courts have upheld random testing for
medical doctors (except doctors performing research or
administrative duties), nurses, nursing assistants, pharmacists,
and medical technicians because they were involved in direct
patient care. The two court cases are cited under the discussion
of aviation maintenance personnel in paragraph V,A,3.

Attachment



GUIDANCE FOR SELECTION OF
TESTING DESIGNATED POSITIONS

I._Purpose.

The purpose of this document is to consolidate changes resulting from court decisions into
guidance for selection of testing designated positions (TDPs), to provide agencies a guide for
their reexamination of TDPs, and to simplify the steps necessary to make changes to agency
testing programs that this review necessitates. Principally, the approval process is eased by
establishing a core group of TDPs as presumptively to be included in all plans. Any agency
desiring to exclude any of those TDPs must present justifications for doing so. This new
guidance also eases review requirements when agencies include certain other positions in their
drug plans. Where consultative review is required, it will be accomplished by members of the
Interagency Coordinating Group (ICG) Executive Committee under the authority of the Office
of National Drug Control Policy (ONDCP). ONDCP assumed lead oversight and policy
responsibility for Executive Order 12564 in March of 1991 by designation of the President. This

guidance supplements and, to the extent there is a conflict, supersedes previous guidance on
identifying TDPs.

11._Background

In the early stages of the implementation of Executive Order 12564, Federal agencies
were provided a decision guide entitled Drug Testing of Sensitive Positions, Optional Decision
Guide for Selecting Testing Designated Positions, to assist them in identifying the "pool" of
personnel potentially subject to random testing and in selecting from that "pool" the TDPs. The
analysis in that guide centered upon the criteria of section 7(d) of the Executive Order. By
applying these criteria, the agency identified the pool of sensitive positions which might be made
subject to random drug testing. At the time the Executive Order was issued, all positions
satisfying these criteria could appropriately be designated for testing. Since that time, however,
the Executive Order has been upheld and TDP selection rationales for random testing at federal
agencies have been examined and narrowed by the courts through five years of litigation and
approximately 45 judicial opinions. Although they remain instructive in developing TDPs, the
Decision Guide and Section IX of the Model Drug—Free Workplace Plan developed by the
Interagency Coordinating Group should be used only consistent with this guidance.

One of the primary goals in the President's designation of the Office of National Drug
Control Policy as the lead agency in coordinating implementation of Executive Order 12564 is
the identification of appropriate areas where consistency in agency plans is warranted. With the
clarity resulting from this multitude of court decisions, it is possible to identify TDPs that no
longer need to be submitted for consultative review to the ICG Executive Committee because the
criteria for such designations are unambiguous.



IIL__Current Iegal Framework

During litigation of numerous agency programs, the courts have defined some limits on
TDP justifications. As a result of these decisions, included in this guidance is a list of
presumptively included, preferred, and disfavored TDPs. There is still a substantial gray area
outside of the presumptive and preferred categories in which TDPs could be justified based upon
the unique facts of a particular agency.

V. p ively Included Testing Desi { Positi

In light of the well developed law and clear public interest applicable to the testing of
certain categories of positions, those positions set forth below are approved for inclusion in
agency testing plans without prior approval of the ICG Executive Committee. In order to
improve consistency, it is essential that individual agencies include all positions in these catego-
ries in their plans unless very compelling reasons exist not to do so. Indeed, almost all agencies
already test these positions. Since courts have consistently found that testing of these safety
sensitive positions is justified, agencies need not submit for consultative review their plan to
include these positions as TDPs. However, an information copy of implemented changes should
be forwarded to the ICG Executive Committee. If an agency head is of the opinion that the
unique circumstances of that agency warrant the exclusion of all or some of the positions in these
categories, those circumstances should be presented to the ICG Executive Committee for
consultative review. The positions that are to be included in every plan if such positions exist
in the agency are the following:

1. Employees authorized to carry firearms. NTEU v, Von Raab, 489 U.S. 656,
109 S. Ct. 1384, 1393-94 (1989).

2. Motor vehicle operators carrying passengers. NTEU v, Yeutter, 918 F.2d 968,
972 (D.C. Cir. 1990). AFGE v. Skinner, 885 F.2d at 889 n.8.

3. Aviation flight crew members and air traffic controllers. Bluestein v. Skinner,
908 F.2d 451 (9th Cir. 1990). AFGE v. Skinner, 885 F.2d at 889 n.8.

4. Railroad operating crews. Skinner v. RLEA, 489 U.S. 602, 109 S. Ct. 1402
(1989). RLEA v. Skinner, 934 F.2d 1096 (9th Cir. 1991). AFGE v, Skinner, 885 F.2d at 889
n.8.

cerred Testine Desi { Positi

The well developed law and clear public interest applicable to testing make it evident that
the categories set out under this section represent strong interests for drug testing and will almost



always meet established judicial standards for testing. Inclusion of the following positions as
TDPs is not presumptive. To ensure reasonable uniformity, agencies will still need to present
for consultative review agency-specific justifications for testing of these positions. Ninety days
after submission of a change in Appendix A of a plan, approval of testing of any TDP described
under this section automatically occurs unless the agency is notified to the contrary by the ICG
Executive Committee. Agencies choosing to exempt positions/functions specified below from

drug testing are required to explain the decision not to designate one or more of these positions
as TDPs.

A. The first major category includes certain health and safety responsibilities that could
cause immediate, substantial physical injury if carried out under the influence of drugs, usually
involving a potentially dangerous instrument or machine. These positions are:

1. Employees having access to firearms. NTEU v, Von Raab, 489 U.S. 656, 109
S. Ct. 1384, 1393-94 (1989).

2. Railroad employees engaged in safety sensitive tasks, including persons
engaged in handling train movement orders, safety inspectors and those engaged in maintenance
and repair of signal systems. Skinner v. RLEA, 489 U.S. 602, 109 S. Ct. 1402 (1989). RLEA
v. Skinner, 934 F.2d 1096 (9th Cir. 1991). AFGE v, Skinner, 885 F.2d at 889 n.8.

3. Aviation personnel, including flight attendants, flight instructors, ground
instructors, flight testing personnel, aircraft dispatchers, maintenance personnel, aviation security
and screening personnel, and aircraft safety inspectors. Bluestein v. Skinner, 908 F.2d 451 (9th
Cir. 1990). AFGE v, Skinner, 885 F.2d at 889 n.8.

B. The second major category is presidential appointees requiring Senate confirmation
(PAS).

C. The third major category is front line law enforcement personnel with proximity to
criminals, drugs, or drug traffickers. These positions are:

Guard and law enforcement personnel who carry or have access to firearms and
those directly involved in drug-interdiction duties. Von Raab, 109 S. Ct. at 1393-94; Guiney
v. Roache, 873 F.2d 1557 (1st Cir.), cert. denied, 110 S. Ct. 404 (1989).

D. The fourth major category is drug rehabilitation or equivalent employee assistance

duties so inimical with illegal drug use that such employees can expect inquiry into their fitness.
These positions are:

Direct service staff of alcohol and drug abuse treatment programs. NFFE v.
Cheney, 884 F.2d 603, 614 (D.C. Cir. 1989).

E. The fifth major category is personnel having access to "truly sensitive information,”

_3_



for example, national security material that it is reasonable to assume may damage national
interests if compromised. Yon Raab, 109 S. Ct. at 1396. Specifically these positions are:

1. Top secret and higher clearances. Harmon v. Thomburgh, 878 F.2d 484, 492

(D.C. Cir. 1989), cert. denied, 110 S. Ct. 865 (1990). AFGE Local 1533 v. Cheney, No. 90-
15834 (9th Cir. Sept. 11, 1991)

2. Secret clearances. Hartness v, Bush, 919 F.2d 170, 173 (D.C. Cir. 1990), cert.
denied, 59 USLW 3865 (U.S. 1991).

VL_Specifically Disfavored Testing Desienated Positi

It is also possible to identify positions which to date have uniformly been found by the
courts not to warrant random testing. If an agency has TDPs based solely on the criteria below,
exceptional justifications will be required to be submitted to the ICG Executive Committee for
consultative review in accordance with paragraph VIII. These positions are:

1. Positions designated based upon the need to foster public trust or generalized

requirements for integrity, honesty, or responsibility. NTRU #/Yédtter/ 9V8'¥.2d 68,/972/(D.C.
Cit/¥990)./ Harmon, cited below.

2. Positions designated based upon access to sensitive information not amounting
to the "truly sensitive” criteria, e.g. personnel files, budget and financial information; also, grand

jury information is inadequate. Harmon v. Thornburgh, 878 F.2d 484, 492 (D.C. Cir. 1989), cert,
denied, 110 S. Ct. 865 (1990).

VIL_Discreti Desienati

In addition to the categories of positions identified for presumptive and preferred inclusion
in agency plans, there are other agency specific sensitive positions which may warrant
designation for testing. Sections IV and V are not exhaustive of TDPs supported by case law.
For example, courts have supported testing for: confidential security clearances holders, NTEU
v. Hallett, NO. 86-3522 (E.D. LA. Feb. 7, 1991); health professionals responsible for direct
patient care and firefighters, Hansen v, Derwinski, (N.D. Cal. Jul. 31, 1991). Moreover, many
TDPs that have not been court tested are also appropriate as required by agency needs. To the
extent agencies identify positions not set forth in Sections IV and V of this guidance, the agency
must submit Appendix A of its plan revising these TDPs to the ICG Executive Committee for
consultative review. The agency's plan must contain a statement indicating the necessary causal
connection between the employees duties and the feared harm for each TDP.

VIII Plan Revisi



In order to comply with the need for consistency of TDPs among the many federal
agencies, all agencies shall, if necessary, revise their testing designated positions in accordance
with this guidance. All agencies must report to the ICG Executive Committee within 90 days
of the date of the issuance of this guidance and provide a copy of their revised Appendix A of
their plan or a statement that no revisions have been made.

Normally, substantive changes to agency drug-free workplace plans require prior
consultative review by the ICG Executive Committee. However, agencies adopting revisions that
add positions described in Section IV may make those changes effective immediately. Agencies
adopting revisions that add positions described in Sections V or delete positions described in
Section VI may make those changes effective within 90 days of mailing them to the ICG
Executive Committee unless notified to the contrary.

Any changes pursuant to Section VII still require prior consultative review.

Justifications for exceptions to sections IV and V by those agencies who desire to vary
from this guidance must also be submitted to the ICG within 90 days.

Submit the above requirements applicable to your Agency to: The ICG Executive
L ha 11RO Annliad Racaarakh .;;_: ..-.. an .;-..

Committee, ¢/o B8R0 pplied &
9AS54, 5600 Fisﬁxrls Lane, Rockville, MD, 20857.

SAMHSA, Division of Work Place Programs

ICG Executive Committee
1/24/92
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Ao 3— Executive Ordar 12584 of September 15, 1986
The President Drug-Free Federal Workplace -

L RONALD REAGAN, President of the United States of America. find that:

Drug use is baving sericus sdverse effects upon a significant proportion of the
national work force and results in billions of dollars of lost productivity each
year: e

The Federal government. as an employer. is concerned with the well-being of
its employees. the successful sccomplishment of agency mussions. and the
need (0 maintain employee productivity;

The Federal government. as the largest employer in the Nation. can and
should show the way towards achieving drug-free workplaces through a
program designed to offer drug users a belping hand and. at the same time.
demonstrating to drug users and potential drug users that drugs will not be
tolerated in the Federal workplace;

The profits from iflegal drugs provide the single greatest source of income for
organized crime, fuel violent street crime. and otberwise contribute to the
breakdown of our society:

The use of llegal drugs. on or off duty, by Federal employees is inconsistent
ot only with the law-abiding behavior expected of all citizens. but also with
the special trust placed in such employees as servants of the public:

. Pederal employees who use illegal drugs. on or off duty. tend to be less
productive, bess rebable. and prone to greater absenteeism than their fellow
employees who do oot use illegal drugs:

The use of illegal drugs. on or off duty. by Federal employees impairs the
efficiency of Federal departments and agencies. undermines public confidence
in them. and makes it more difficult for other employees who do not use illegal
drugs to perform their jobs effectively. The use of illegal drugs. on or off duty,
by Federal employees also can pose a serious health and safety thres: to
members of the public and to other Pederal employees:

The use of illegal drugs. on or off duty. by Federal employees in certain
positions evidences less than the complete reliability. stability, and good
judgment that is consistent with access to sensitive information and creates
the possibility of coercion. influence. and irresponsible action under pressure
that may pose a serious nsk to mational secunty, the public safety, and the
effective enforcement of the law: and '

Federal employees who use illegal drugs must themselves be primarily respon-
sible for changing their bekavior and. if necessary, begin the process of
rehabilitating themselves. '

By the suthority vested io me as President by the Constitution and laws of the
United States of America. including section 3301(2) of Title § of the United
States Code. section 7301 of Title 5 of the United States Code. section 290ee-1
of Title 42 of the United States Code. deeming such action in the best interests
of national security, public health and safety. law enforcement and the
efficiency of the Federal service. and in order to establish standards and
procedures to ensure fairness in achieving a drug-free Federal workplace and
to protect the privacy of Federal employees. it is hereby ordered as follows:

Section 1. Drug-Free Workplace.

(a) Federal employees are required to refrain from the use of illegal drugs.
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> Tb) The use of Nllegal drugs by Federal

employees. whether on duty or off duty.

is contrary to the efficiency of the service.
(c) Persons who use illegal drugs are not suitable for Federal employment.

Sec 2 Agency Responsibilities.

(a) The bead of each Executive agency shall develop a plan for achieving the
objective of a drug-free workplace with due consideration of the rights of the
government, the employee. and the general public.

(b) Each agency plan shall include:

(1) A statement of policy setting forth the agency's expectations regarding
drug use and the action to be #nticipated in response to identified drug use:

(2) Employee Assistance Programs emphasizing high level direction. educa-
tion. counseling, referral to rehabilitation. and coordination with“available

community resources;

{3) S;\pervisory training to assist in identifying and addressing illegal drug use

by agency employees;

{(4) Provision for ulf-referrah as well as supervisory referrals to treatment
. with maximum respect for individual confidentiality consistent with safety

and security issues; and

(S) Provision for identifying lllegal drug users. including testing on s controlled
and carefully monitored basis in accordance with this Order.

Sec 3. Drug Testing Programs.

(a) The bead of each Executive agency shall establish a program to test for the
use of illegal drugs by employees in sensitive positions. The extent to which
such employees are tested and the criteria for such testing shall be determined
by the head of each agency. based upon the nature of the agency's mission
and its employees’ duties. the efficient use of agency resources. and the
danger to the public health and safety or national security that could result
from the failure of an employee adequately to discharge his or her position.

{b] The head of each Executive agency shall establish a program for voluntary

employee drug testing.

(c] In addition o the testing authorized in subsections (a) and (b) of this
section. the head of esch Executive agency is authorized to test an employee
for illegal drug use under the following circumstances:

(1) When there is a reasonable suspicion that any employee uses illegal drugs:

{2) In an examination euthorized by the agency regarding an accident or

unsafe practice; or

(3) As part of or as 2 follow-up to counseling or rehabilitation for illegal drug
use through an Employee Assistance Program.

(d) The head of each Executive agency is authorized to test any applicant for

fllegal drug use.
Sec. & Drug Testing Procedures.

(a) Sixty days prior to the implementation of a drug testing program pursuant.
to this Order, agencies shall aotify employees that testing for use of illegal
drugs is to be conducted and that they may seek counseling and rehabilitation
and inform them of the procedures for obtaining such assistance through the
agency's Employee Assistance Program. Agency drug lesing programs al-
ready ongoing are exempted from the 60-day notice requirement. Agencies
May take action under section 3{c) of this Order without reference to the 60-

day notice penod.
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. _[b) Before condurting s drag test, the agency shall inform the emplovee to be

™~

tested of the opportumity o ssbmit medical documentation that may support a
legitmate use for a specific drug.
fc) Drug testing programs shall contain procedures for timely submission of

- requests for retention of recards and specimens; procedures for retesting: and

procedures, consistent with applicable law. to protect the confidentiality of
tast resulls and related medical and rebabilitation records. Procedures for
viding urine specimens must allew individual privacy. unless the agency
as reason to believe that a parficular individual may alter or substitute the
specimen to be provided. :
(d) The Secretary of Health and Human Services is authorized to promulgate
saentific and technical guidelimes for drug testing programs, and agencies
shall conduct their drug testing programs in accordance with these guidelines
once promulgated _ -

Sec. & Personnel Actiors.

(a] Agencies shall, in addition to any appropriate personnel actions. refer any
employee who is found to use [Hlegal drugs to an Employee Assistance

Program for assessment, counseling, and referral for treatment or rehabilita-
tion as appeopriate.

. (b) Agencies shall initiste ection %o discipline any employee who is found to

u:o illegal drugs. provided thaf sech sction is not required for an employee
who:

(1) Volumtarily identfies himsell as s user of illegal drugs or who volunteers

for dreg testing parsuant o section ¥(b) of this Order, prior to being identified
through other means

2 Obtrine counseling or mebabditstion through an Employee Assistance
Program: and :

(3) Thereafter refrains from using iRegal drugs.

{c) Agencies ahal] aot allow ey employee to remain on duty in & sensitive
position who is found to use illegal drugs. prior to successful completion of
rehabilitation through an Employee Assistance Program. However, as partof a
rehabilitation or counseling program, the head of an Executive agency may. in
his or her discretion. allow an empioyee to return to duty in a sensitive
position if it is determined that this action would not pose a danger to public
bealth or safety or the national security.

(d) Agencies shall initiats action to remove from the service any employee
who is found to use ilegal drugs and:

{1) Refuses to obrtain counseling or rehabilitation through an Employee Assist-
ancs Program: ar

(2) Does not thereaftar refrain from using llegal drugs.

{e) The resuits of a drug test and informstion developed by the agency in the
course of the drug testing of the employee may be considered in processing
any adverse action against the employee or for other administrative purposes.
Preliminary test results may not be used in an sdministrative proceeding
unless they are confirmed by a second analysis of the same sample or unless
the employes confirms the sccuracy of the initial test by admitting the use of
itlegal drugs.

() The determination of an agency that an employee uses illegal drugs can be
made on the basis of any appropriate evidence. including direct observation. a
criminal conviction. administrative inquiry, or the results of an authorized
testing program. Positive drug test results may be rebutted by other evidence
that an employee has not used illegal drugs.

(g} Any sction to discipline an employee who is using illegal drugs (including
removal from the service. if appropnate) shall be taken in compliance with
otherwise applicable procedures, mcluding the Civil Service Reform Act.
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(b) Drug testing shall oot be conducted pursuant to this Order for the purpose

gathering evidence for use in criminal proceedings. Agencies are not
required to report to the Attorney General for investigation or prosecution any
information. allegation. or evidence relating to violations of Title 21 of the

. "United States Code received as a result of the operation of drug testing

programs established pursuant to this Order.
Sec. 8. Coordination of Agency Programs.

" (a) The Director of the Office of Personne] Management shall:

(1) Issue government-wide guidance to agencies on the implementation of the
terms of this Order; '

(2) Ensure that appropriate coverage for drug abuse is maintained for employ-
ees and their families under the Federal Employees Health Benefits Program:

(3) Develop s model Employee Assistance Program for Federal agegcies and
assist the agencies in putting programs in place:

(4) In consultation with the Secretary of Health and Human Services. develop
and improve training programs for Federal supervisors and managers on

. illegal drug use: and

(S) In cooperation with the Secretary of Health and Human Services and
beads of Executive agencies, mount an intensive drug awareness campaign
throughout the Federal work force.

{b) The Attorney Genera! shall render legal advice regarding the implementa-
tion of this Order and shall be consuited with regard to all guidelines,
regulations. and policies proposed to be adopted pursuant to this Order.

(c) Nothing in this Order shall be deemed to limit the authorities of the
Director of Central Intelligence under the National Security Act of 1947, as
amended. or the statutory suthorities of the National Security Agency or the
Defense Intelligence Agency. Implementation of this Order within the Intelli-
geoce-Commurity. as defined in Executive Order No. 12333, shall be subject to
the approval of the head of the affected agency.

Sec. 7. Definrtions.
{a) This Order applies to all agencies of the Executive Branch.

-(b] For purposes of this Order, the term “agency :ns an Executive agency,

as defined in 5 U.S.C. 10S5; the Uniformed Serv..es. as defined in § U.S.C.
2101(3) (but excluding the armed forces as defined by 5 U.S.C. 2101(2)): or any
other employing unit or authority of the Federal government. except the
United States Postal Service. the Postal Rate Commission. and employing
units or authorities in the judicial and Legisiative Branches.

(c) For purposes of this Order. the term “illegal drugs™ means a controlled
substance included in Schedule | or II. as defined by section 802(6) of Title 21
of the United States Code, the possession of which is unlawful under chapter
13 of that Title. The term “illegal drugs™ does not mean the use of a controlled
substance pursuant to s valid prescription or other uses authorized by law.

{d) For purposes of this Order, the term “employee in a sensitive position™
refers to: ’

(1) An employee (n a position that an agency head designates Special Sensi-
tive. Critical-Sensitive. or Noncritical-Sensitive under Chapter 731 of the
Federal Personnel Manual or an employee in a position that an agency head -

designates as sensitive in accordance with Executive Order No. 10450, as
amended;

{2) An employee who has been granted access to classified information or
may be granted access to classified information pursuant to a determination of

trustworthiness by an agency head under Section 4 of Executive Order No.
12356;

(3) Individuals sening under Presidential appointments;
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{4) Law enforcement officers as defined in § U.S.C. 8331(20): and

(S) Other positians that the agency bead determines involve law enforcement.
national security. the protection of life and property. public health or safety, or
other functions requiring & high degree of trust and confidence.

() For purposes of this Order, the term “employee” means all persons
appointed in the Civil Service as described in 8§ U.S.C. 2108 (but excluding
persons appointed in the armed services as defined in § US.C. 2102(2}).

(f) For purposes of this Order, the term “Employee Assistance Program”
means agency-based counseling programs that offer assessment. short-term
counseling, and referral services to employees for & wide range of drug.
alcobol, and mental health programs that affect employee job performance.
Employee Assistance Programs are responsible for referring drug-using em-
ployees for rehabilitation and for monitoring employees’ progress while in
trestment ‘e

Sec. & Effective Date. This Order is effective immediately.

THE WHITE HOUSE. (é MI)\ (2'.‘*?“

September 15, 1986.

Editorial nots: For the Premdent’s remarks of September 15 on signing EQ 12584. see the Week'y
Compiiouon of Presidenual Documents (vol 22 no. 38). :
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. —
DEPARTMENT OF HEALTH AND In substance, these Final Guidelines ensure their competence and credibility

. HUMAN SERVICES are very similar to those in the Notice of

* Alcohol, Drug Abuse, and Mental
, - Health Administration

Mandatory Guidelines for Federal
Workplace Drug Testing Programs

-~ AGENCY: National Institute on Drug
.. Abuse, HHS.

. ACTION: Final Guidelines.

. - SUMMARY: The Department of Health
and Human Services (DHHS) adopts -

B scientific and technical guidelines for

Federal drug testing programs and

~. establishes standards for certification of

laboratories engaged in urine drug

" testing for Federal agencies.

EFFECTIVE DATE: April 11, 1988,

FOR FURTHER INFORMATION CONTACT:.
Maureen Sullivan (301) 443-6780.

SUPPLEMENTARY INFORMATION: These
- Final Guidelines, titled *Mandatory
- Guidelines for Federal Workplace Drug
Testing Programs” were developed in
accordance with Executive Order No. .
12564 dated September 15, 1986, and
section 503 of Pub. L. 100-71, the
Supplemental Appropriations Act for
fiscal year 1987 dated ]uly 11, 1987. The
statute specifically requires that notice
of proposed mandatory guidelines be
published in the Federal Register; that
interested persons be given not less than
60 days to submit written comments;
and that after review and consideration
of written comments, final guldelmes be
published which:

1. Establish comprehensive standards
for all aspects of laboratory drug testing
and laboratory procedures to be applied
in carrying out Executive Order No.
12564, including standards which require
the use of the best available technology
for ensuring the full reliability and
accuracy of drug tests and strict
procedures governing the chain of
custody of specimens collected for drug
testing;

_ 11. Specify the drugs for which Federal
-. employees may be tested; and . - -

"~ I Establish appropriate standards

" and procedures for periodic review of
laboratories and criteria for certification
and revocation of certification of = -
laboratories to perform drug testmg in -
carrying out Executive Order No. 12564,
.. .Subpart A of this document contains .
‘general provisions. Subpart B, tltled
*'Sclentific and Technical
_Requtrements, responds to the
‘mandates in items I and Il above.
Subpart C, titled “Certification of -
‘Laboratories Engaged in Urine Drug

toitem IlL.-

- premises;

“Tesling for Fedeml Agenctes." responds _

Proposed Guidelines published on -

August 14, 1987 (52 FR 30838). However,

significant editorial and format changes

‘have been made. The Guidelines have

been edited as a smgle. integrated
document organized in a more
traditional format with subparts,
numbered sections, and consistent

paragraph designators. Definitions have

been grouped together in Subpart A.
Rather than repeat identical material,
the document contains internal cross-

references, particularly from SubpartC

to Subpart B. This new organizational
approach should add clarity to
presentation of the material and aid the
cross-referencing and citation of '

- individual sectic~< and paragraphs. -

Prior to addres..ng comments on the

_specifics of the scientific and technical

requirements and the certification
program, it is worth noting that a
number of commentors perceived the
laboratory standards in these .
Guidelines as redundant, viewing
existing regulations, guidelines, and
certification/licensure mechanisms of
the Medicare and Clinical Laboratory
Improvement Act of 1967 (CLIA)
interstate licensure program—also
administered by DHHS—as sufficient to
provide quality assurance for urine drug

" testing laboratories.

The Medicare and CLIA cerhf cation
requirements apply to laboratories
conducting a wide range of medical
tests, having been designed for any
medical testing laboratory receiving
Medicare/Medicaid reimbursement or
performing testing on specimens in
interstate commerce, respectlvely

The laboratory portion of the
President’s Drug-Free Federal
Workplace Program can be

_distinguished from the Medlcere/CLIA .

programs by important differences in
pohcnes. procedures, and personnel
arising from standards appropriate to
the application of analytical forensic
toxicology for this program. Unique
distinguishing features include:

¢ Rigorous chain of custody

procedures for collection of specimens -
" for several reasons: (1) The overriding

and for handling specimens dunng E
testing and storage.

* Stringent standards for makmg the .

drug testing site secure, for restricting -
access to all but authorized personnel.
and providing an escort for any others -
who are authorized to be on the :

¢ .Precise requlrements for quahty
assurance and performance testing .

specific to urine assays for the presenc

of illegal drugs; and

» Specific educational and experience;
~ requirements for laboralory personnel’ to”

" programs do not have employees

_parolees (see §1.1(e)). The testing of *

- system is high; and (3) the legal interes

"~ are subject to established practices,
“constitutional protections,’and
“evidentiary rules specific to the cnmmal

as experts on forensic urine drug testing, a
partlcularly to qualify them as witnesses . W
in legal proceedings which challenge the -
finding of the laboratory. .
Medicare and CLIA laboratory o
certification procedures do not provide - - -
for quality assurance and performance ~ - -
testing specific to urine drug testing
laboratories. With few exceptions, the
Medicare and CLIA certification

specifically trained in toxicology to .- -
perform the on-site surveys and
evaluations of the laboratories and the
technologies employed in the - .
laboratories. The Medicare and CLIA

standards do not address issues such as

cutoff limits for drug detection, grading . .
criteria for the performance testing
programs, blind performance testing
requirements, specifications for the

analytical techniques to be employed,

types of drugs to be detected (including
metabolites), and detailed outcome L
measures of performance suchas =~ .~ = -
requiring assays of quality control.
samples and a large number of

performance test samples as an lmtml

. and ongoing requirement for

certification.

The need to assure the protection of
individual rights within the context of a
drug testing program—linked to both
employee assistance programs and the
management potential for taking
adverse action against an employee— -
makes essential the development of a
separate laboratory certification -
program to respond to the unique
requirements of the program mandated
by the President and the Congress.

. These Guidelines set standards for such

a certification program. :
The Final Guidelines make clear that - -
they do not apply to drug testing under
any legal authority other than E.O. .
12564, including testing of persons under
the jurisdiclion of the criminal justice = -
system, such as arrestees, detainees, -
probationers, incarcerated persons, or

persons in the criminal justice system is’
different than testing under E.O. 12564°

purpose of the criminal justice system is-
to protect community safety through the
apprehension, adjudication, and -
punishment of law violators; (2) the
incidence of drug use among those und
the jurisdiction of the criminal justice'

at issue in the criminal justice system,
including liberty, privacy, and property
interests, are different and, therefore,
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'iuslice system. The Guidelines also do
not apply to military testing of service
personnel or applicants to the military.

Response to Comments
Written comments to the Notice of

- Proposed Guidelines published August

14, 1987, were received from
approximately 150 individuals,
organizations, and Federal agencies. All
written comments were reviewed and
taken into consideration in the

- preparation of the Final Guidelines. This

seclion summarizes major comments
and the Department's response to them.
Similar comments are considered

- together. :

1. Several commenters requested that
the Guidelines require a split sample =
technique in which a second sample or a
portion of a sample could be saved for
further testing. Although this possibility -
was considered, it is viewed as a

-cumbersome and expensive process

involving the collection of two separate
sets of samples and the retention of one
for an indefinite period of time in some
type of secured long term refrigerated
storage. The use of a split sample was
suggested as a mechanism to overcome
perceived problems arising out of
situations such as sample mixups,
erroneous identification of samples, and
lost samples. The Department does not
agree that split or additional sample
proposal would have any scientific
advantage over the current system nor
would they increase reliability. In fact,
such a system could increase the risk of
administrative error by doubling the’
labeling, initialing, storage, and
accountability requirements.
Furthermore, the Guidelines already
include sufficient safeguards to
eliminate the problems the use of split or
additional samples are thought to
address; e.g., detailed safeguards for
labeling and chain of custody of the
urine sample. Accordingly, we do not
project any real scientific, chain of
cusiody, or reliability benefits sufficient
to justify placing the added requirement
of collection and storage of split
samples of Federal agencies and have
rejected the split sample requirement.
Furthermore, these Guidelines .. -
specifically reject allowing the tested
employee or anyone else from -
presenting to the Medical Review~ -

- . Officer a split sample or private sample- .
- that does not fully comply with these’ ;"

Guidelines. -

. 2. A number of commentors ééiﬁ_'ﬂiét?_?;‘-
- specific educational and experience o
- requirements for laboratory directors

and supervisors were too restrictive and

. that specific board certifications, - . " -
. experience, and degree requirements.
- ‘were also too restrictive and did not-

i

provide any additional quality
assurance. In many cases these
individuals recommended that the
current Medicare and CLIA personnel
standards be used in place of the
standards proposed in the Guidelines.-
Other individuals and organizations
stated that the proposed personnel
standards in the Guidelines were not
stringent enough. Some recommended
that specific stendards also be adopted
for the personnel performing the tests. -
The Department carefully considered
the comments about the personnel
standards proposed in the Guidelines—
most of which came from employees of
clinical laboratories or organizations
representing those employees—from the
perspective of the intent of the -
Guidelines. It is not possible to reconcile
the divergent viewpoint represented in
the comments. In this connection it
should be noted that credentialing
standards for laboratory personnel have
been an issue for a number of years in
other laboratory programs administered -
by DHHS, as well as among those who

" commented on the Notice proposing

these Guidelines.

The laboratory personnel
requirements in the Guidelines are
designated to assure that any individual -
responsible for test-review and result-
reporting is qualified to perform the
function and could appear as an expert.
witness in a court challenge of the
results. This requires fainiliarity with a
wide range of material related to test
selection, quality assurance,
interferences with various tests,
maintenance of chain of custody,
documentation of findings, -
interpretation of test results, validation
and verfication of test results, and the
ability to testify as an expert in legal
proceedings. The Guidelines set
personnel requirements for the
individuals responsible for day-to-day
management and operation of '
laboratories engaged in urine drug

_ testing for Federal agencies aimed at

ensuring those competencies.
While a consultant may be able to
carry out some of these specialized

“functions, it is essential that

comprehensive oversight and control of
the responsibilities cited above be ’
exercised by those who are directly
responsible on a day-to-day basis for

- the laboratory, who aré accountable for . -

the test results, and who may be called ..
on to consult with the agency for which: -
testing is performed as well as 1o appear
at any legal proceeding to defend the
quality of testing in the laboratory, . : -
Therefore, the Guidelines set functional -~
employee qualification standards which °
are essential to the mission of & drug '

ensure a standard of excellence in dn;h_-_,

for specific functions. . ... i
-* However, once a laboratory is

“functions are prescribed by these -

testing laboratory and require that
laboratory employees meet those
standards. For the purpose of meeting -
laboratory personnel requirements, no
provision is made for the use of o
consultants who are not involvedin the . - © =
day-to-day management or operation of - °
the laboratory. R R

The Final Guidelines set functional
requirements for individuals engaged

-the day-to-day management and - - - =

operation of laboratories engaged in

urine drug testing for Federal agencies
They do not specify requirements for : -
other personnel, including employees -
who perform the assays, but rather -

depend on the ability of those o
responsible individuals to select and - - -

- oversee properly qualified employees in

each specific laboratory, and they
depend on outcome measures of - -
laboratory performance such as
performance testing. The individual
responsible for day-to-day laboratory
management is responsible for
determining staffing needs and types of
personnel required to perform particular - -
functions in 8 specific facility. The @ = .-
individual responsible for day-to-day - =" - :
laboratory operations is responsible for .
supervision of analysts performing drug "
tests and related duties. Outcome o
measures will provide the responsible -
individual with feedback on the T
performance of laboratory employees. -* - -
Within this framework, the Guidelines

do not establish qualifications for ’
additional laboratory positions. -

The individuals who perform the tests - .
are a vital part of any laboratory - -
operation, and there is no intentto =~ --
minimize their importance by omitting- -~ ..
qualifications for them. However, by -
holding the appropriate laboratory - " .
officials responsible for reviewand . - .. .
certification of all test results before -
they are sent forward and by relyingon; .
various quality control and quality i
assurance measures, performance .
testing and on-site evaluations to
provide direct measures of the quality of -
testing, the Department expects to © |

testing without setting additional
personnel requirements. This relianice on
the qualifications of the individuals -
responsible for the day-to-day - -
managemen! and operation of urine drug
testing laboratories does not prohibit the.
laboratories themselves from setting
additional employees standards whic
may include specific credentials, -
certifications, licenses, registries, etc

certified in accordance with thede: i~
Guidelines, laboratory employees whose
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Guidelines establish the exclusive
standards for qualifying or certifying
these employees involved in urainalysis
~ testing. Certification of a laboratory

_under these Guidelines shall be a
- determination that all appropriate
- qualification requirements have been
" met. Agencies may not establish or
negotiate additional requirements for
‘these laboratory personnel. - -

- - Some commentors felt that references
- to director, supervisor of analysts,

.- certifying officials, and other analysts
::did not clearly distinguish between

- those positions. Other commentors
criticized the establishment of specific
"position titles. We have clarified
laboratory employee functions and
dropped the use ¢f specific position
titles in 2.3 Laboratory Personnel. A
laboratory engaged in urine drug testing
for Federal agencies must have
personne] to perform the followmg
functions:

* Be responsible for the day-to-day
management and for the scientific and
technical performance of the drug
testing laboratory (even where another

an entire multispeciality laboratory).
¢ Attest to the validity of the
laboratory's test reports. This individual
- ... may be any employee who is qualified
" to be responsible for the day-to-day
management or operation of the drug
testing laboratory.

* Be responsible for the day-to-day .

. operation of the drug testing laboratory

- and for the direct supervision of
analysts performing drug tests and
related duties. _

In response to those commentors who
were concerned about the proposed
requirement for a Ph.D. to qualify as a
laboratory director, the Final Guidelines

: ‘provide that the individual responsible
.~ for the day-to-day drug testing
£ laboratory management may have
education and experience in lieu of a
Ph.D. to demonstrate an individual's
" scientific qualifications in analytical
. forensic toxicology (see 2.3(a)(2)(iii)).
‘- Together with the specrﬁc analytical
.- forensic toxicology experience required
in 2.3(a)(2)(iv). scientific qualifications
" may be demonstrated by showing
*training and experience comparable to
. ‘a Ph.D. in one of the natural sciences,
- such as a medical or scientific degree -
and in addition have training and '
laboratory or research experience in

; ‘toxicology.” This Ph.D. comparability -
provrslon eliminates the utility of the
“grandfather” clause in the proposed -
gurdehnes. a clause which would have
qualified incumbent laboratory directors
who have a graduate degee in the +*-

individual has overall responsibility for

- the need to compare similar provmom
- by using identical provisions when

- biology. chemistry. and pharmacology or
' appropnate In this regard, the personnel

natural sciences followed by extensive
experience (8 years postgraduate), in
enalytical forensic toxicology. Thus, the
Final Guidelines omit the "Grendfather '
clause.

The Ph.D comparabllity prothon.
while not requmng specific research
experience, recognizes research as one
mechanism for demonstrating scientific
competency to be responsible for day-
to-day laboratory management. Lack of
research experience does not disqualify
an individual for that function if he or
she kas other appropriate training or

'expenence The Ph.D. comparability

provision also makes explicit that a
medical degree is an acceptable
alternative to the Ph.D. for this purpose,
provided, of course, that the M.D. has
the other requisite training and
experience.

The Final Guidelines do not requrre .
specific board certification for any
laboratory employees. Some -
commentors were concerned
partlcularly that individuals who -~

supervise analysts would have tobe on -

the registry of the American Society for
Clinical Pathologists (ASCP). The
proposed guidelines cited the ASCP
registry.-but only as an example of the
type of experience and education that
would qualify an individual to oversee
the day-to-day operations of a urine
drug tes'hng laboratory, including the
supervision of analysts. The important
factors associated with day-to-day
operation and supervision of analysts in
a forensic toxicology laboratory are
captured in 2.3(c). Therefore, the Final
Guidelines omit any referencetoa - -
registry as a factor in qualifying an
individual for this function. Likewise,
the Guidelines do not refer to a registry
for the individual responsible for day-to-
day laboratory management or the -
individual responsible for attesting to
the validity of the laboratory's test
reports, but rely instead on education
and experience qualifications set out im
2.3 (a) and (b), respectively.

Consistent with editorial revrsrons
throughout the Final Guidelines, -
editorial changes in the personnel
provisions are intended to clarify : -
specific education, training, and = .
experience requirements for mdmdual:
to carrying out vital laboratory -
functions, to simplify by adopting
consistent terminology, and to eliminate.

provisions in Subpart B, whrch sets out
the scientific'and technical - o
requirements, and in Subpart C whtch

‘sets oul the standards for certification of

laboratonea. are tdentlcal Subpart G

- test sites, such as problems maintaining
. chain of custody forms at two test sites; "

~ that there was no single section defi nmg;

- that appeared in the proposed docum" '
* . and add definitions to several .-

**"“term “proficlency testing™ has been
- edited throughout toread’ ‘performan

. the nature of the testing with whtch 1
_ these Guidelines are concerned. -

_the cutoff limits for the reporting of ‘=
'posmve resulls shou]d be htgher or

srmply cross-references the personnel
provisions in Subpart B.

3. A number of commentors said that
it was unnecessarily restrictive to ’
require that the screening and
confirmation tests be performed at the

O

" same site. They believed that the -

majority of tests would be negative and

that would reduce the number of - S

samples that must be shipped to another ...

site and would, in turn, prevent sample

mixup and loss. e
After having carefully reviewed th.lﬂ RERRE

issue, the Department has determined L

that both screening and confirmatory =~ !

testing must be performed at the same

time (3.5). Although use of separate

screening and confirmation laboratories

may produce adequate results, Pub. L.

. 100-71 mandates that the Secretary set

standards which “require * * * strict
procedures governing the chain of
custody of specimens collected for drug -

. tesling.” Same-sile screening and

confirmation is the best method for
maintaining such strict control in the
chain of custody.

Requiring the two tests to be
performed in the same laboratory will
reduce problems inherent in having two

need for having two separate laboratory
forms; possible mix-ups and loss of
samples in transit between sites; .
potential delays in reporting results; and
potential for having results reported

c

. only on the basis of an initial screening

test.
Several commentors indicated that if -
screening were done on-site this would
reduce the number of subsequent
requirements for rescreening and result
in fewer samples being sent to another -
site. The Federal work force testing
program does not envision performing -
initial tests at the collection site. -
Therefore, considerations concerning -
on-site initial screening tests are not
relevant to the current Federal testing
program. ..
4. Several commenters indicated that -
a number of terms were not defined or-

terms used in the Notice of Proposed -
. Guidelines. The Final Guidelines mclude
a section to centralize the definitions" ¥

prev'lously undefined terms (1.2). The

"festing” as a more precise reflection

5. A number of commenters said that
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lower than those proposed (see 52 FR
30641). There also were commenlors
who believed that the cutoff limits for
the screening and confirmation tests
should be set at the same level.

The initial immunoassay test cutoff is
established at levels generally similar to
those used by the Department of
Defense and available with commercial
immunoassays. These levels are

consistent with detection of recent drug -

use.
The second set of cutoff !evels is for
the gas chromatography/mass
-pectrometry (GC/MS) confirmatory
test,.chosen so that the specimens
Jetermined to be positive by the first
techmque (screening technique) could
be confirmed at a reasonable level of
analytical accuracy.

The Final Guidelines retain all the
proposed initial test cutoff values
(2.4(e)). Confirmation for marijuana is
changed by § ng/ml in accordance with
DOD experience. Likewise, confirmation
for amphetamines reflects the cutoff

intended for the notice of proposed

guidelines consistent with DOD levels.
Cutoffs for specific opiates (morphine
and codeine) and amphetamines
{amphetamine and methamphetamine)
are delineated for clarity (2. 4(f).

In finalizing both screening and
confirmation cutoffs, among the matters
considered were prevalence rate; cross-
reactivity; state of the art in drug
detection; and the experience of the
Department of Defense and other groups
in large-volume drug testing programs.

8. Several commentors indicated that
alcohol should be included among the
substances to be tested. The Department
acknowledges the significance of
alcohol and its use as well as its .
potential impact on performance in the
workplace. In any event, alcohol is not
an illegal substance, and Executive
Order 12564, which these Guidelines

- implement, only authorizes testing for
- illicit drugs listed in Schdule I and

Schedule 11 of the Controlled Substances
Act. However, nothing in these
Guidelines restricts the authority of
agencies to test for alcohol under

authorities other than E.O. 12564.

7. Several commentors indicated that

_ photo identifications should be required

at the testing site to ensure that the
tested individual is properly identified.
We concur that proper identification

should be provided by the individuals at )

the test site to assure that the correct -
individual will be tested. Since most -
Federal agencies already issue photo
identification cards to their employees
and most employees have a driver’s

;- license with photo identification, it is -
... - not unreasonable to require this form of -
- identification for individuals presenting

‘the Guidelinies require such™ :
observations to be documented ln the e
" permanent record book. While it ma; b

themselves for testing. In cases where

the individual does not have a proper
photo identification, the collection site
person must get the employee’s
supervisor, coordinator of the drug
testing program, or any other agency

* official who knows the employee to

provide a positive identification

“(2.2(0)2)).

8. Several commentors suggeated that -

toilets, water faucets, and other sources .

of water which could be used as

_adulterants should be taped shut or

sealed to prevent aduiteration of the
sample at the collection site. The

Department acknowledges that sources

of water should not be available which
would enable an individual to adulterate
the sample. However, there are also
needs, such as hand washing, for a
relatively convenient source of water. .

- These Guidelines cannot anticipate the

needs at each collection site and the
hardship which would be imposed by
sealing all sources of water at the site.
However, the proposed and Final

" Guidelines do include in 2.2 precautions

in specimen collection procedures to
ensure the integrity and identity of the
specimen. Because we have taken
reasonable steps to ensure that
specimens are not adulterated at the
collection site and because there are
practical reasons for having a ~
convenient source of water, the Final
Guidelines do not require that all
sources of water be taped or sealed shut
but rather require that precautions be
taken to ensure that unadulterated

* specimens are obtained. Among the

precautions included in 2. 2(f] to ensure
unadulterated specimensisa
requirement to use a bluing agent so that
the water in the toilet tank and bowl are
colored blue and that there be no other
source of water in the enclosure where

‘the sampe is given.

9. Several commentors requested

more specific guidelines to define
“unusual behavior” at the urine

collection site which would give reason
to believe a particular individual may
alter or substitute the specimen to be
provided which, in turn, would trigger
the requlrement to obtain a second

specimen under direct observation of a - -

same gender collection site person (see
2.2(f)(16)). The gutdehnes focuson - -
whether there is “reason to believe” (see
1.2 for definition) that a sampleis &
adulterated. Observations of unusuel

' behavior may bear on whether there is a B

“reason to believe” and for that reason

desirable to provide specific . =
descnptions of or guidelines to identify

. unusual behavior,” the Department

_require the collection site person to -

_in the permanent record book (2. 2(f)(8))
.The Final Guidelines also add a Uk

.believe that the particular individual
- may alter or subshtule the epemmen

~ e20ge).

“know the basis for the choice of cocaine =3
- . and marijuana @s the drugs required 1
-be scréened byall agencies The
; requirement that all agencies’ screen f '
.cocaine and marijuana was based on’
“the incidence and prevaléncé of their"
= abuse in the general population arid:the

- expenences of the Department of-

cannot foresee or define every
contingency which might occur. Thus,
*unusual behavior” is not further

"defined in the Guidelines:

It should be noted, however, that ~ - .
other indicia of “'reason to believe” are -
set out in 2.2(f). For example, 2.2(f)(12) . -
and (13) require a temperature reading
upon collection of the specimen and
indicate those temperatures which
would give rise to a reason to beheve
that a specimen may be altered or*:
substituted. Elsewhere the Guidehnes

lnspect the sample for unusual color or .
other signs of contaminants (2. 2(1](14])
Likewise, if a collection site person sees
unusual behavior which causes him or
her to question the integrity of the
sample such that it leads to & reason to
believe that a particular individual may

alter or substitute the specimen to be
. provided, the Guidelines require that

such an observation be noted in writing

requirement that any “reason to -
believe” observation be concurred in by
a higher level supervisor of the =~
collection site person (2.2(f)(23). _

With regard to reason to believe that -
a particular individual may alter or
substitute the specimen based onthe . -
specimen’s temperature falling outside ;-
the acceptable range, the Final o
Guidelines permit an individual to
volunteer to have an oral temperature
reading to provide evidence that the
temperature of the specimen was -~ :
consistent with the individual's body - .-
temperature, i.e., an individual's fever - -
could cause an elevatwn in the S
temperature of the specimen (2. 2(0(13))

10. Several commentors said that if
the first specimen is subject 10 a reason
to believe that the particular Individual
may alter or substitute the specimen
which would require a second specimen . . -
to be collected, the second specimen - - - .

_should be collected immediately. The .

Department concurs that the second <+ = -
specimen should be collected as soon as -,
the need for it is established. Therefore,. -
the Guidelines provide that the secoff:
specimen shall be collected as soon i
possible whenever there'is reason to

11. Several commentors wanted to
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.. Defense and the Department of
& - ‘Transportation in screening their work
- forces. The choice of cocaine and
marijuana as the only substances for

. which all agencies must test takes into
" account that the predictive value of any
* - positive diagnostic test is a function of

" prevalence in the tested population.
o Agencies have also been authorized to
. test for phencyclidine, amphetamines, -

- and opiates because their high mcidence

. and prevalence in the general .
" population may warrant testing of -
" particular agency work forces for these
- illegal substances (2.1(a)).
.::  Federal agency requests for screening
" "drugs other than the five authorized in
-. these Guidelines must be made in

- writing to the Secretary. The Secretary
- will review the requests on a case-by-

_ the acceptability of the plans, cutoff
limits, and testing protocols. The
" Secretary’'s determination shall be
limited to the use of appropriate science
-~ and technology and shall not otherwise

included in schedules I and II of the
Controlled Substances Act (2.1(b)).

12. Several commentors wanted
clarification of the procedures for the
Medical Review Officer's (MRO's)

. protocols for performing the review .
function. They also wanted to know if -
individual employees would have an
opportunity to discuss the Medical
.. Review Officer’s findings with him or

" her. Procedures for the conduct of the

" medical review function, including a
..~ handbook to cover the activities of the

" MRO, will be disseminated to all
" Federal agencies. While there is

agreement that there should be an
- opportunity for some type of medical

interview between the medical review
officer and the employee prior to the

MRO's final decision concerning a
" positive test result, a face-to-face

interview may not always be feasible or

" possible. For example, they may be in
widely distant geographic areas, and it
... may be more practical to arrange a

. telephone or teleconference interview
- .than a direct meeting. Therefore, we.
have provided for flexibility in the .
--mechanism for this communication and
" have stated at 2.7(c) that prior to making
_ a final decision to verify a positive

result, the MRO shall give the individual
* employee an opportunity to discuss the

Review Officer shali not, however,
consider the results of urine samples -
that are not obtained or processed in -
accordance with these Guidelines.

_"13, Several commentors indicated that
color blindness measurements for .- .-
laboratory workers were not necessary

case basis and make a determination of

restrict agency authority to test for drugs -

test result with him or her. The Medical - -

since none of the currently approved
methodologies involved the use of visual
color measurements. The requirement
that laboratories maintain files which
include information on employee color

- vision was originally proposed because

some immunoassay systems have color-
coded components and the reliable
manipulation of such systems requires
good color vision. In view of the
methodologies currently approved in the

. Guidelines, we agree that an across-the-

board requirement to maintain files on

- color blindness is not warranted.
‘However, the Department has a more

general concern that laboratories

employ individuals who have the ability -

to perform any necessary test -
procedures. Therefore, the Guidelines
generally provide at 2.3(f) that

-laboratory personnel files shall include
- results of any tests which establish

employee competency for the position
he or she holds and provide, as a .
specific example, a test for color
blindness if the employee will be using
color coded analytical systems.
Similarly, the final Guidelines do not
require that laboratories maintain any
other medical data about employees
unless that data would be necessary to
show the employee’s competency to
perform a specific job function. .

While these Guidelines do not require
laboratories to maintain general health
or medical information in employee

_ files, they do not preclude a laboratory
from maintaining such files. What 2.3(f) -

is intended to do is require laboratories
to maintain sufficient files to show
‘employee competency for the position
he or she holds.

. 14. One commentor requested that the
laboratory notify agency management

officials of a positive result at the same

time the Medical Review Officer is
notified, so that individuals in sensitive
positions or in positions where they
could pose a hazard to other individuals
or the public could be temporarily
removed from these positions, with no

punitive action, until after the Medical

Review Officer had completed the
review process. After considering both
the safety implications and the
employee rights in this type of
notification, the Department has
determined that it would be
inappropriate to report a result before
the Medical Review Officer has the

‘opportunity to review the facts and . -

circumstances and make a decision on

" the meaning of the test results.In - -

instances where-an agency determines
that it has a need for immediate action

- or might have such a need based on its
mission, the agency should developa .-
- mechanism to expedite the review - i "

© prejudging an individual employee e

- increase the exposure of the employee's
. 'medical history to several other . '

" during the course of the review and |

- vitally concerned with maintaining -~ . "

" program coordinator, employee

.- intended to set specifications for price'

. Federal | agency. It was meant to serve as’

- -procedure and purpose of a screening
‘- assay. The term “initial-test” has bee

- “inexpensive’, tiyin i i 4 4

-issued to‘assure the security of lest
-results whether sent by mall or by

process or allow the Medical Review
Officer to require review of the
individual's general fitness to continue
performing a specific function.
Circumventing the review system would
abridge necessary protections for .
employees and could result in -

case (2.7).

15. Several commentors called for a
medical review board instead of a amgle '
Medical Review Officer. A primary "
purpose of the Medical Review Ofﬁcer
position is to provide for the- privacy and
confidentiality of the employee's . .-~
personal medical history during. the .
course of reviewing positive test results.
To call together a board which would be -
pnvy to that private information would '

individuals. Furthermore, the T
Department views the physician in the
Medical Review Officer's role in

retaining overall responsibility for . .
reviewing and interpreting positive test ..
results. There is no restriction on the =™~
Medical Review Officer's seeking advice
on an ad hoc or a continuous basis from -
an individual or group if he or she does
not breach employee confidentiality

interpretation of the employee’s test . .
results. Because the Departmentis = ' :

confidentiality and privacy and because
the Medical Review Officer is notnow .- ~
limited in seeking advice from persons -
who might have served on the proposed
medical review board (e-g.. the drug ...

assistance program officials, or any.
other agency employee), the Guidelines
will continue to call for review by a .
single medical officer rather than a
board (2.7).

16. Several commentors requested
that the term "inexpensive .-
-immunoassay" to describe the initial - .
test be eliminated since cost should. be ; o
left to the agency and the laboratory and
techniques other than immunoassay .
should be used to test for certain drugs
The term “mexpenswe was not .

that is a matter for negotiation betweer
the laboratory and the contracting = -

part of a generic descnplion of the

'revmed in 1.2 and doea not use the WO_

17. Several'commentors indicated”
more specific guidelines should be.



PR s

Lt TS P

B T S

. e
et Pt g v By e

Federal Register / Vol. 53, No. 69 / Monday, April 11, 1088 / Notices

11875

that the laboratory must ensure the
security of data transmission and limit

. access to any data transmission,
" storage, and retrieval system (2.4{g)(4)).

18. Several commentors stated that
individuals should have access to all

- records, data, and documents relating to

their test results and the certification of
the laboratory which performed the
urine drug test. Section 503 of Pub. L.
100-71 provides that any Federal _
employee who is the subject of a drug
test snall, upon written request, have
access to any records relating to his or
her drug test and any records relating to
the results of any relevant certification,
review, or revocation-of-certification
proceedings. In response to this
comment the provisions of the statute

. have been set out in a new paragraph at

_2.8. The Department anticipates that

- individuals will be able to obtain
information about their own test results
from the agency's Medical Review
Officer, employee assistance program,
or other staff person designated by the .
agency. Any other relevant information
will be made available in accordance
with the statute. . '

19. Several laboratories indicated that

the monthly statistical summary

. required of the testing laboratories

would be costly and an excessive
burden. The Department views the

\ monthly data as necessary for several

purposes including evaluating the -
laboratory testing program, gathering
statistical data to evaluate the drug
testing program’s effectiveness, and
providing demographic data on drug use
by the Federal work force. The
information will assist in making

. decisions concerning changes in policy

or program implementation and

_ identifying specific programs for

attention. The Department anticipates
that the cost of providing the data will
be built into the contract the laboratory
signs with each agency. Therefore,
provision of the data will be a function
for which the laboratory is duly

K - compensated, not an undue cost or -

burden (2.4{g)(6)). :
20. One commentor indicated that

§ samples for which the initials on the °

specimen Uottle and in the permanent
record book do not match should not be

. rejected automatically, since that would -

provide an opportunity for individuals to
attempt to have their specimens rejected

test positive. We have considered the
their samples rejected. However, we do

-not anticipate that samples should be -
“thrown out solely on the basis of = .. -

‘unmatched initials on the specimen . . . ..

when they knew the specimens would - - -

bottle and in the permanent record
book. If unmatched initials provide
reason to believe that a  articular
individual may have altercd or

. substituted the specimen, both the

proposed. and the Final Guidelines

provide that the specimen be forwarded -
for testing along with a second sample - -
. responsible for day-to-day operations -

obtained as soon as possible after
reason to believe the individual may

. have altered or substituted the specimen

is established (2.2(f} (15) and {16)). The
Final Guidelines ensure the :
identification of the person from whom
the specimen is collected through the
requirement for photo identification (see
2.2(f)(2)). In addition, a principal
responsibility of the collection site
person is to gather and verify

 information on site and to detect any

problems with the identification of the
specimen. Until experience in the
program indicates that misidentified
samples arising out of unmatched
initials is & significant problem, the
Guidelines will require that the
individual initial the specimen bottle
and sign the permanent record book to
certify that the identified sample is the

“one collected from the individual.

21. One commentor asked if the :
Guidelines apply to Federal contract
employees. The Guidelines do not apply
to Federal contract employees; however,
any agency may require a contractor to
test its own employees following the
procedures in the Guidelines by making
the requirement a term or condition of
the contract. S

22. One commentor indicated that the
proposed requirement for signing a
procedure manual on an annual basis
was in conflict with current DHHS
efforts in the Medicare and CLIA
programs to delete the annual signing
requirement and replace it with a

-requirement that the manual be signed

initially and whenever changes are
made. We concur with the comment that
the important factor is that the manual
be signed by the responsible individual
whenever a procedure is instituted or -

- changed or whenever a new individual
- becomes responsible for the day-to-day

management of the drug testing
laboratory. The Guidelines donot .
require annual signing of the procedure
manual, - R

The on-site review of the laboratory .
together with the assignment to an

C ... - Individual of the overall responsibility _
fact that individuals might deliberately " :
- alter their initials in an attempt to have

for the testing will assure thatthe - -
procedures in the manual are current -

and followed. If the procedures in the . -

manual are not current or followed, it is~
an indication that the responsible ...
individual is not performing the - - - -

. vehicle for selection of methodologies;:

- they may discard samples. We have
- the agency should be able to notify the o

_pending which will require the samples.

_integrated in the Final Guidelines.

-abuse (e.g., pregnancy), a provision has

" analyzed or used for inappropriate’

1o test for those drugs included in th
. agency drug-free workplace plan-and:

" analysis or test unless the agency is
- authorized by law to perform other
: analyses. e

_ oversight function appropriate to the

management of the laboratory.

We have also clarified that the
individual responsible for the day-to- . - .
day management of the drug testing
laboratory is the individual responsibie
for signing the manual (2.3(a)(5)). It is :-
not appropriate for the individual whois - _

and supervision of analysts or for any -
other individual to be delegated this
responsibility since the manual is the

and the approval of methodologies is'a
principal reason for réquiring the = - -
individual responsible for day-to-day - -
management of the drug testing A
laboratory to possess detailed -

_ knowledge in the area of toxicology.

23. One commentor indicated that :- ~ "
laboratories should be notified when. . .

reviewed the comment and concur that

laboratory in writing if it determines
that samples no longer need to be - --
retained because no further action is " -,

Both 2.4(g)(8) and 2.4(h) permit the - -
agency lo instruct or authorize storage
for less than the period for which there' - .
is a storage requirement. : -
24. Several commentors indicated a .
discrepancy in the periods for.. .
maintenance of frozen samplesin . -
storage—1 year in the proposed - - .. -
guidelines and 8 months in AppendixB = -
to the proposed guidelines. The time . -
interval in the appendix was in error, ==
The Final Guidelines consistently call *:
for frozen storage of confirmed positive
samples for 1 year (2.4(h)). Note that the -
Appendix has been omitted, although " -
pertinent provisions from it are Lo

25. In response to concern that
specimens may be misused to test for
physiciogical states other than drug - - =

been added to the Final Guidelines to *
prohibit the specimens collected for ::
urine drug testing from being used for
any other types of analyses unless

otherwise authorized by law. It is -

important to the integrity and goal's'u{

drug-free work place that any spe_cin;
collected for that purpose not be - =

purposes. To ensure that outcome, a

paragraph has been added at 2.1(c) -
stating that epecimens may be used only

may not be used to conduct any other”
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28. One commentor indicated that the
individuals permitted in the “secure test
area” should include routine service and
maintenance personnel and that these
individuals should not require escorts.
While providing escorts for all
employees, including service and
maintenance personnel, may cause
considerable inconvenience, unless the
facilities are secured at night and all
materials locked away with no possible
access, there is always the potential for

“tampering with the specimens or test .
results. The Guidelines make no
provision for routine service and
maintenance personnel to enter the
secure test area without an escort
(2.4(a)).

27. One commentor suggested that .
collection personne! be provided with
gloves or other protective garments to
prevent contamination of the personnel
from the urine. The Department. - -
encourages a protected work

" environment for collection site
personnel, including any necessary
protective garments. Various State and
Federal guidelines provide for the health
and safety of employees. Collection
agents are expected to-be aware of and

- to comply with such provisions to
safeguard their own health and the
health and safety of employees.

However, no requirement was added to -

- the Guidelines to require provision of .
protective garments to collechon
personnel. '

:28. One commentor recommended that
DHHS use its own personnel to
investigate any quality assurance
problems which arise with a particular
laboratory instead of requiring each

-agency to have its own investigative
staff. Other commentors viewed
agencies as lacking the in-house
expertise to perform this analysis, and it
was not clear to them who in each
agency should carry out such an
investigaticn. The Final Guidelines -
reflect a decision that the Secretary .
{which might include a DHHS contractor
or DHHS recognized certification .
program) shall assume this investigative
responsibility and carry out the related
coordinating activities. A coordinating
mechanism within the National Institute
on Drug Abuse (NIDA) will ensure that
all agencies are aware of problems with
any given laboratory. Conducting .
-investigations and coordinating ﬁndlngs

through DHHS will eliminate the need to
provnde a more complex mechanism for i

agencies to notify each other about
laboratory performance (2.5(d)(4)). - . -
- 28, Several commentors :aid that the

- format for reporting employee drug test

-results was not sufficiently clear and -
that while there was a dlscusslon of the _

mechanism for reporting performance
test results, there was no comparable
discussion on reporting employee test
results. 2.4(g). Reporting Results,
clarifies that laboratories will not report
quantitation on test results but will

- report whether a result is positive or

negative and that this is indicative of a

-result being above or below a particular

cutoff limit. A negative report does not
signify the absence of a particular drug
or metabolite but only that the particular
drugs or metabolites screened for were
not detected at a specified concentration
(i.e., cutoff level).

Quantitation will not be reported to
the agency for confirmed positive
reports in order to provide for identical
reporting by the laboratory of
performance test specimens and
employee specimens. However,
quantitation may be obtained by the
Medical Review Officer on request from
the laboratory. In the case of the
opiates, we have indicated that the
particular opiate to be reported will
depend on the amounts of morphine and

- codeine detected by the confirmation
_ test. We have included the reporting

scheme in the scientific and technical
requirements as well as in the revision
of the requirements for reporting
performance test results (2.4(g), 3.11

.which cross- references 2.4(g), and .

3.17(f).

30. The Final Guidelines attempt to
clarify the purpose of the certification
program, since the comments reflect
uncertainty as to what certification
implies and what would be surveyed in
the process of certifying a laboratory.
Subpart C permits DHHS to recognize
sertification programs run by other
organizations. These programs may be
private accrediting organizations that
are recognized by the Secretary to
determine whether laboratories meet the
Guideline requirements. Any laboratory
accredited by these organizations in
accordance with these Guidelines is

deemed to be a certified laboratory, thus -

making it eligible to perform'urine drug
testing for Federal agencies. DHHS is

- contemplating publishing standards for
. recognition of private accrediting

organizations in the near future. .
The provisions of Subpart C apply to

any laboratory which has or seeks a

contract to perform, or otherwise

_ performs urine drug testing for Federal

agencies under a drug testing ] program o
coniducted under E.O. 12564. Only

agency contracts to perform such -
testing, the Secretary may certify

" limited to the five classes of drugs

. methods and drugs. Certification of a

" well as for previously certified - " -..

" aspects of the certification program,

... of these Guidelines. With the addition’

«. Guidelines are appropriately specifi
" certified laboratories will be authorized
_- to perform urine drug testing for Federal

- agencies. However. in order to create a-

- pool of qualified laboratories to bid on
.the number of blind performance test

laboratories as contract eligible that
meet the requirements of Subpart C.
This pool of qualified laboratories wnll
lead to competitive pncmg and better
services for Federal agencies. :
The certification process willbe - -

(2.1)(a) (1) and (2)) and the methods (24 - .
(e) and (f)) specified in these Guidelines.

The laboratory will be surveyed and .~ .+ K
performance tested only for these

laboratory-indicates that any test result - _
reported by the laboratory forthe = ... .2
Federal Government meets the P
standards in these Guidelines for the -
five classes of drugs using the methods -
specified herein. The Guidelines requlre '
that a certified laboratory must inform .
its non-Federal clientele when testing
procedures are to be those specified by -
these Guidelines. Non-Federal - :
purchasers are free to bargain with a
certified laboratory for any standards -
they may deem appropriate.

31. The Guidelines delete the checkhst
in Appendix B of the proposed '
certification standards. The checklist
was initially intended to provide a tool - .
for the inspectors of laboratories touse - - -
in conducting their on-site inspections -

- and to enumerate the standards

contained in the section on the -
certification program published in the
Federal Register. However, there was
confusion regarding whether the
checklist represented an additional or * -
different set of requirements. Relevant - -

. portions of the checklist have been

integrated in the Guidelines. The
checklist itself will be revised to -
correspond to the requirements in the
Guidelines and will be made available .
to laboratories by the DHHS-recogmzed

: certlf cation program(s).

'32. Several commentors asked that the
specific criteria used by the group(s) -
who will perform the certification
function for the Department be detailed
in these Guidelines. In response, the =
Guidelines include a new section
explaining how performance testing will
be evaluated for initial certification as %

laboratories (3.1 {a) and (b)). All maj

including personnel and quality
assurance and quality control
requirements, are included in Subpart C

3.19 (a) and (b), we belieyé the ™. -

and there is no need to include -
additional detail in the Guidelines.
concerning the certification process.
" 33. Some commentors indicated that

samples required to be run by the
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laboratories (i.e., 1,000) for initial
certification and (i.e., 250 per quarter}
for continuing certification was
excessive and would be too costly. The
commentors also indicated that it was
not clear whether the laboratory or the
submitting organization would-bear the
cost of the samples and if it were
necessary for each submitting
organization to submit this number of
samples to each laboratory. In response
to the comments, we have revised this
section to indicate that each agency
shall submit bhind performance test
specimens to each laboratory it _
contracts with in the amount of at least
50 percent of the total number of

" - samples submitted {up to a maximum of

500 samples) during the initial 90-day
period of program implementation and a
minimum of 10 percent of all samples (to
a maximum of 250) submitted per
quarter thereafter. The Final Guidelines

- also clarify that approximately 80

percent of the blind performance test
samples are to be blank (i.e., certified to
be drug free) and the remaining samples
are to be positives (2.52(d)(3) and 3.7).
The cost of the blind performance test
samples will be borne by the submitting
agency. .

34. Several commentors requested
corrective action and reanalysis of
previously run specimens in the case of -
discovered laboratory administrative
error. They also requested that the union
and all employees who tested positive
be notified of the error in writing. The
recommendation was to notify all
employces with positive results who
were tested between the time of
resolution of the error and the preceding
cycle of correct results. In the case of an
administrative error, there are no plans
ta avtomatically have all specimens
retested. The decision on whether to
retest will be dependent on the type and
extent of the error. For example, ifa
single employee’s test results were
transcribed incorrectly, nothing would
be gained from rerunning all the
specimens in a giv.n timeframe since it
would not change the values attributed

“to the specimens. If an error occurred

such that it was not clear whose :
specimen was being tested and which
results belonged to which specimen, this

" . would require retesting of the group for

which the values where uncertain and
for those analytes for which the values

were uncertain. However, it would be. - -
unproductive to require the automatic .. .
tetesting of all specimens for any errar. -

. Agency policy under which - -
individuals are notified of errors will

=. depend on the circumstances. If the - -
.. error is corrected before the results are
. reported to any employee, it is

unnecessary to notify each employee
that an error was discovered and
subsequently corrected. If a discovered
error affects an employee after results
have been reported, the Medical Review
Officer will be notified and the affected
employee will also be notified through
the appropriate mechanisms established

" by each agency.

35. Several commentors indicated that
the laboratory contract should be
- suspended if the laboratory committed

the same administrative error twice and .

that the.designated reviewing official's
discretion to continue a laboratory in
the program should be more limited or
more clearly defined. The Department
has reviewed the comments concerning
the point at which a contract should be
suspended because of an administrative
error and submits that the current policy
allows sufficient flexibility and
protection to the employee and the
* “laboratory and that it should not be
changed. There are no circumstances
under which administrative or human
. error can be entirely eliminated. The
major assurance of accuracy in the
overall program is the series of checks
. to assure that such errors are detected
and corrected. The reviewing official .
has been given the necessary Aexibility
and definition of authority to make the
appropriate technical and program
judgments concerning the status of each
-facility and to ass''re that reasonable
and responsible decisions are made.
Nevertheless, the Final Guidelines add
several features to put greater
responsibility on the individual
responsible for the day-to-day
management of the drug testing
laboratory for the quality assurance
program and ensuring that quality
assurance procedures are followed.
These Guidelines also more clearly
describe what constitutes & quality
assurance and quality control program
to detect and correct errors (2.5) and a
program of performance testing (3.17—-
3.19). :

We have chosen not to include a
formal definition of administrative or
clerical error in the Guidelines as was
suggested. Among the errors 1o which

- either term refers are incorrect :

. transcription of test results or errors in
recording specimen identities, i.e., errors
that are not due to the analysis of the
specimens with regard to analytical -
-accuracy, precision, interpretation of

Clearly analytical errors are not* - -+ -

test results, or calibration of equipment. -

* . considered “administrative.” While it iq :

not possible to write guidelines that - ..
cover every possibility, at no place’in -

these Guidelines are incorrect analyses -

considered administrative error but- - -

* Guidelines retain the flexibility for the

3.13(b)). -

rather are consistently treated as a basis
for prompt action against the laboratory
by the responsible officials. _

36. Several commentors indicated that -
laboratory inspections should be
conducted unannounced and that union

- representatives should be permittedto S

accomp..ny the inspection teams. The
Guidelines neither require nor prohibit -
unannounced inspections. They i
contemplate that agencies will, through
their contract with a certified
laboratory, specify the terms and . - - :
conditions of inspections in accordance Lo
with the requirements in the Guidelines. ~ '~
If individuals other than members of the © . _
inspection team were entitled to

accompany the inspectors, it would

- significantly complicate coordination

and conduct of the inspections. More -
importantly, we see additional _

participants in the inspection as S
inhibiting the laboratory’s freedom to - L

" provide complete cooperation out of

concern for protecting proprietary
information. While some laboratories -
may be willing to provide escorted tours
to union officials to illustrate the quality -
of their processes, the Guidelines do not- -
establish a right for union officials to -
participate in inspections incident to -~ -
certification of laboratories under these -
Guidelines (2.4(1) and 3.20). . SR
'37. One commentor indicated that any

~ of the five general factors indicated in

3.13(b) as a possible basis for revocation

in the certification requirements should ..
inevitably lead to revocation without

any further determination that the .~ - Lo
revocation is “necessary.” The issue of .~ - '~
how many potential grounds for = -7
revocation are necessary to determine ° -

. that revocation of a laboratory is

necessary was considered when the list - -
of grounds was developed. The -~ = - - '
Department views the nature and o
seriousness of the facts concerning the - L
grounds for revocation as factorstobe =
weighed in deciding to revoke a - RS

certification. It is difficult and would not * .. -

contribute to the maintenance of high
quality testing standards to developa -
priori statements about the magnitude of
an offense or a tombination of - e
violations and to formulate necessary -
actions in response 1o each possible
violation of the provisions of 3.13, All . -
five factors listed are considered serious
violations of these certification eriteria
and it is not necessary for more than"
one factor lo be violated to take action -
against a laboratory. However, the  *

Secretary to determine that revocation
is necessary to ensure the full reliability
and accuracy of drug tests and the %;
accurate reporting of test regults
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38. Several commentors indicated that
when a laboratory fails a performance
test it would be inordinately expensive
{especially in high volume laboratories)
to retest all samples since the last
performance test the laboratory passed
and to test for.all analytes rather than
for the one analyte for which the

- laboratory had failed performance

testing. The reason for retesting all
positive samples since the last
successful performance test is that the
quality of the test results has been

~ called into question. In order to verify
“test results for the period between a

successful performance testing and the
failed testing, it will be necessary to

. retest all specimens tested positive for

which an incorrect analysis may have

" been performed. It is not routinely
- necessary to retest for all analytes but

only for those on which the laboratory
failed its performance testing. However,
the laboratory may be required to test
for other analytes if the performance
test failure reflects broader problems
(3.19(b)(1)(v)). R
39, Several commentors indicated that
performance testing every other month
is excessive and that quarterly testing
would be sufficient to assure the quality
of the testing, Others indicated that
fewer challenges per shipment would be
adequate to determine the quality of the
laboratory. Still other individuals stated

‘that the limits for acceptable

performance on performance tests were
too high in terms of the concentrations
used. Others said that the grading
criterion of failure based on one false

“positive was too strict. We have

reviewed the concerns that bimonthly -
performance testing is excessive and
maintain that the use of performance
tests is a valid outcome measure of

- performance and will assist in the

evaluation of quality of the laboratory
performance. If future experience with
the program indicates that a lesser
frequency will assure the quality of the
testing, we will revise the frequency and
the number of specimens accordingly.

" Relatively frequent performance testing
.~ reduces the time period for which

. samples may have to be rerun in case of
- performance test failure (3.17).

To the extent that the Guidelines

_amended the cutoff limits for drugs for

which employees may be tested for
consistency with those currently used

- by the Department of Defense, it was

necessary to modify the values of the -
various performance test samples = -
correspondingly. We have clarified that
a laboratory must achieve an overall-.

" grade of 90 percent on the first three ~-
. cumulative shipments of performance

tests and that if such a poor grade is

- since any negative sample giving rise to

obtained on the first or second challenge
that a laboratory cannot achieve an
overall grade of 90 percent on the three
successive performance test challenges,
then the laboratory will fail at that
point. Laboratories already in the
program must achieve a grade of 80
percent on each shipment of
performance testing. It was unclear in
the proposed notice whether the grade
of 90 percent referred only to the
positive samples. We intend that the 90 "
percent refer only to positive samples,

a false positive would be the basis for
automatic disqualification for initial -
certification. It also was unclear
whether the 90 percent referred to
performance on all drugs in the
shipment, not on each drug tested. We

" have clarified the Guidelines in both

these areas. We adopted a strategy
requiring 90 percent for all drugs .
because it is not always feasible to have
a sufficient number of challenges for
each drug in each shipment to avoid a
single failure on a drug leading to a_
failing grade of less than 90 percent
(3.19(b)(2)). .

40. Some commentors thought
laboratories should be required to notify
all users if their certification was.
revoked. Since the requirements-in these
Guidelines only apply to certification for
Federal drug testing programs, it would
be inappropriate to require laboratories -
to notify non-Federal users of revocation
or suspension. o

41. We have not adopted the
recommendations that any changes in
the Guidelines be accomplished by
publication of a notice, review of
comments, and then publication of final
changes. (Section 503 of Pub. L. 100-71
required such steps for initial
development of these Guidelines.) The
time required for this process would not
permit rapid adjustment to changes in
technology. Accordingly. the Guidelines
retain the provision permitting final
revision of these Guidelines by
publication of a notice in the Federal

. Register (1.3). - . :

42. One commentor suggested that -
only positive tests be certified as to

- accuracy and validity before reporting. =
Although this practice would reduce - =

paperwork, it does not reflect the .
potential impact on public safety.of false
negative results. The‘Guidelines: - .- -
continue io require that negative resuits *
be reviewed carefully and attested to by .-
the proper offictals in the same way as -
positive results (2.4(g)).” -7 . LT
43. One commentor wanted ugtog: .~ .
specify the time the individual - - = 7. :
responsible for day-to-day management
must spend in the laboratory. No change

-'management of the drug testing
" laboratory. :

-respond to the agencies’ testing

- certification to perform urine drug

"and that certification is'required to™*

has been made in the Guidelines. The
critical factor here is the quality of the
work and not the absolute number of
hours spent. The Department views th
use of outcome measures of o
performance for the laboratory as more

~ .effective in assuring accurate and et
- reliable test results than attempting to

set hours for the responsible individual
particularly in view of the qualifications
which the Guidelines set for the S
individual responsible for day-to-day -~

44. The criterion for retesting
specimens (i.e., those being challenged)
was clarified to indicate that in

- performing a retest the laboratory must
. confirm the presence of the substance

but does not have to confirm that it is
present above the cutoff levél, Since the
drug levels may deteriorate with time, it
is only necessary to show that the drug
(or its metabolite) is present to '
reconfirm its presence during retesting
(2.4(i)). ' . .
45. A provision has been added to the
Guidelines requiring that laboratories be
capable of testing for at least the five
classes of drugs specified in the
Guidelines. The laboratories are being
required to possess the flexibility to test
for all the specified classes of drugsin
order to assure that they have.a
sufficient range of capabilities to

protocols, including testing for
reasonable suspicion (3.4). ’

48. Several Federal agencies
-commenting on the proposed guidelines
sought waivers of particular provisions

_in reliance on the original Scientific and

Technical Guidelines issued February

13, 1887, which provided that, “Agencies
may not deviate from the provisions of
these Guidelines without the written
approval of the Secretary, Health and -
Human Services or his designee.” This . - -
waiver statement, which was not

explicit in the proposed guidelines, is
included at 1.1(f). Absent such a waiver, ..
these Guidelines represent the exclusive
standard for urinalysis testingand -~ ..
agencies may not deviate from these
established procedures. S
In order to clarify that the laboratory
certification standards apply to" - ..
laboratories which have or seek

testing for Federal agencies, a paragraph:
‘was added to the applicability sectio!
1.1(c), stating that-Subpart C of the *
Guidelines applies to°any laboratory
which has or seeks siich certification

perform urine drug testing for Federal .
agencies. . bl ol LTN G
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Section 4(d) of E.O. 12564 states that
“agencies shall conduct their drug
testing prugrams in accordance with
* * * [scientific and technical]
guidelines" promulgated by the
Secretary of Health and Human
Services. Since the Guidelines impose
mandatory requirements on a :
Government-wide basis, they are
exempt from the duty to bargain under
section 7117(a)(1) of the Federal Service

Information Collection Requirements
Information collection and

recordkeeping requirements which
would be imposed on laboratories

engaged in urine drug testing for Federal -

agencies concern quality assurance and
quality contro); security and chain of )
custody; documentation; reports;
performance testing; and inspections as
set out in 3.7, 3.8, 3.10, 3.11, 3.17, and
3.20. To facilitate ease of use and -
uniform reporting, standard forms have
been developed for chain of custody -
records and the permanent record books
as referenced in 2.2(c) and ().

The information collection and
recordkeeping requirements contained

.in these Final Guidelines have been

approved by the Office of Management
and Budget under section 3504(h) of the

- Paperwork Reduction Act of 1980 and

have been assigned control number
09300130, approved through April 30,
1989. :

Date: April 1, 1988.

* Robert E. Windom, :

Assistant Secretary for Health.
Date: April 1, 1988.

Otis R. Bowen,

Secretary. .

These Final Mandatory Guidelines are
hereby adopted in accordance with
Executive Order 12564 and section 503
of Pub. L. 100-71 as set forth below:

MANDATORY GUIDELINES FOR
FEDERAL WORKPLACE DRUG
TESTING PROGRAMS

Subpart A—General

1.1 "Applicability.
1.2 Definitions.
1.3 Future Revisions.

'Subpart B—Scientific and Techmoal

Requirements :

The Drugs. o
Specimen Collection Procedures.: e
Laboratory Personnel. S

Interim Certification Procedures.
Reporting and Review of Results.
Protection of Employee Records.

Individual Access to Tes! and

.. Laboratory Certification Results,

‘shall not affect drug testing programs

# Laboratory Analysis Procedures,” - -
"Quality Assurance and Quality Control.

T agencies.. - : ... . -

Subpart C—Certification of Laboratories

Engaged in Urine Drug Testing for Federal

Agencies S

3.1 Introduction. :

3.2 Goals and Objectives of Certification.

3.3 General Certification Requirements.

3.4 Capability to Test for Five Classes of . -
Drugs. - o

3.5 Initial and Confirmatory Capability at
Same Site.

3.6 Personnel. .

3.7 Quality Assurance and Quality Control.

3.8 Security and Chain of Custody. - - .

- 88 One-Year Storage for Confirmed .

- -Positives. )
3.10 Documentation.
3.11 Reports. ’
3.12 Certification
3.13 Revocation.
3.14 Suspension. .
3.15 Notice; Opportunity for Review.
3.16 Recertification. ) -
3.17 Performance Test Requirement for
Certification. . _
3.18 Performance Test Specimen
Composition.

- 319 Evaluation of Performance Testing.
* 3.20 Inspections. -

3.21 Results of Inadequate Performance.

Authority: E.O. 12564 and sec. 503 of Pub. L.
100-71. . : )

' Subpart A—General

1.1 Applicability. Y

(a) These mandatory guidelines apply
to: : . :
(1) Executive Agencies as defined in §

~ US.C. 105;

(2) The Uniformed Services, as

‘defined in 5-U.S.C. 2101 {3} (but

excluding the Armed Forces as defined
in 5 U.S.C. 2101{2)); .

(3) And any other employing unit or
authority of the Fedéral Government
except the United States Postal Service,
the Postal Rate Commission, and.
employing units or authorities in the
Judicial and Legislative Branches.

{b) Any agency or component of an
agency with a drug testing program in
existence as of September 15, 1988, and
the Departments of Transportation and
Energy shall take such action as may be
necessary 1o ensure that the agency is
brought into compliance with these .. -
Guidelines no later than 90 days after-
they take effect, except that any judicial
challenge that affects these Guidelines -

subject to this paragraph. ... - .. -
(c) Except as provided in 2.6, Subpart -

C of these Guidelines (which establishes

laboratory certification standards) - .
applies to any laboratory which has of -

. seeks certification to perform urine drug .
 testing for Federal agencies under a drug '
esting program conducted under E.O. -

12564. Only laboratories certified under _
these standards are authorized tg . "
perform urine drug testing for Federal .,

. Vo

- ‘collection to final disposition of the -

"Chain of custody forms shall, ata - -

. @ specimen of their urine to be analyzed -
- for the presence of drugs....~ * ;" «

. collection site and who receives and
 training to carry out this function..
- :Confirmatory Test A second . ..
.which is independent of the initial té

- and chemical principle from that of the
intitial test in order to ensure reliabilit

(d) The Intel)gence Community, as
defined by Executive Order No. 12333,
shall be subject to these Guidelines only -
to the extent agreed to by the head of
the affected agency. : L

{e) These Guidelines do not applyto

drug testing conducted under legal

authority other than E.O. 12564,
including testing of persons in the
criminal justice system, such as ‘
arrestees, detainees, probationers, -
incarcerated persans, or parolees. e
{f) Agencies may not deviate from the - -

- provisions of these Guidelines without. * =~

the written approval of the Secretary. In

- requesting approval for a deviation, an "

agency must petition the Secretary in

writing and describe the specific "~

provision or provisions for whicha _
deviation is sought and the rationale -~
therefor. The Secretary may approve the {

* request upon a finding of good cause as
-determined by the Secretary.

12 Definitions.

For purposes of these Guidelines the - T
following definitions are adopted: R

Aliguot A portion of a specimen used ..
for testing. - S

Chain of Custody Procedures to - .~ e
account for the integrity of each urine "
specimen by tracking its handlingand = - *
storage from point of specimen L

specimen. These procedures shall = -~ "%
require that an approved agency chain

of custody form be used from time of
collection to receipt by the laboratory
and that upon receipt of the laboratory .
an appropriate laboratory chainof . . -
custody form(s) account for the sample |
or sample aliquots within the laboratory.

minimum, include an entry documenting. "
date and purpose each time a specimen - .
or aliquot is handled or transferred and -~
identifying every individual in the chain
ofcustody. - -~ - 0 -n SO

_ Collection Site A place designated by -
the agency where individuals present: _
themselves for the purpose of providing

Collection Site Person A person whi
instructs and assists individuals at'a

makes an initial examination of the

urine specimen provided by those
individuals. A collection site person.
sha]l have successfully completed

analytical procedure to identify.the-*
presence of a specific drug or metaboli

and which uses a different technique -
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and accuracy. (At this time gas
chromatography/mass spectrometry
(GC/MS) is the only authorized
confirmation method for cocaine,
marijuana, opiates, amphetamines, and
phencyclidine.)

Initial Test {also known as Screening

" Test) An immunossay screen to

eliminate “negative” urine specimens

- from further consideration.

Medical Review Officer A licensed

.- physician responsible for receiving

. laboratory results generated by an

. agency's drug testing program who has
" knowledge of substance abuse disorders
. _and has appropriate medical training to
" - . interpret and evaluate an individual's

- positive test result together with his or

her medical history and any other-
relevant biomedical information.

" " Permanent Record Book A
. ~'permanently bound book in which
- identifying data on each specimen

collected at a collection site are
permanently recorded in the sequence of
collection.

-Reason to Believe Reason to believe
that a particular individual may alter or
substitute the urine specimen as

_provided in section 4(c) of E.O. 12564.

Secretary The Secretary of Health and

" Human Services or the Secretary's

designee. The Secretary's designee may

“'be contractor or other recognized

organization which acts on behalf of the
Secretary in implementing these
Guidelines.

. 1.3 Future Revisions.

In order to ensure the full reliability

* and accuracy of drug assays, the
.-+ accurate reporting of test results, and

the integrity and efficacy of Federal drug
testing programs, the Secretary may
make changes to these Guidelines to
reflect improvements in the available

. sciece and technology These changes
“will be published in final as a notice in
‘the Federal Register.

. Subpart B—Scientific and Technical

Requirements
2.1 The Drugs.
* {(a) The President’s Execuhve Order

: ';12564 defines “illegal drugs” as lhose
‘included in Schedule 1 or II of the™

Controlled Substances Act (CSA), but :

“'not when used pursuant to a valid

prescription or when used as otherwise
authorized by law. Hundreds of drugs

.are covered under Schedule I and Il and
-while it is not feasible to test routinely
for all of them, Federal drug testing. -~ -
" programs shall test for drugs as follows:

(1) Federal agency applicant and .

_random drug testing programs shall ata

minimum test for maruuana and

~ Only.No unauthonzed personnel shall

(2) Federal agency applicant and
random drug testing programs are also
authorized to test for opiates,
amphetamines, and phencyclidine; and

(3) When conducting reasonable
suspicion, accident, or unsafe practice
testing, a Federal agency may test for

any drug listed in Schedule I or ll of the

CSA.

(b) Any agency covered by these
guidelines shall petition the Secretery in
writing for approval to include in its

- testing protocols any drugs {or classes of

drugs) not listed for Federal agency
testing in paragraph (a) of this section.
Such approval shall be limited to the use
of the appropriate science and
technology and shall not otherwise hmlt
agency discretion to test for any drugs

‘covered under Schedule Ior 1l of the

CSA.

(c) Urine specimens collected
pursuant to Executive Order 12564, Pub.
L. 100-71, and these Guidelines shall be
used only to test for those drugs
included in agency drug-free workplace
plans and may not be used to conduct

_ any other analysis or test unless

otherwise authorized by law.

(d) These Guidelines are not intended
to limit any agency which is specifically
authorized by law to include additional
categories of drugs in the drug testing of
its own employees or employees in its
regulated industries.

2.2 Specimen Collection Procedures.

{(a) Designation of Collection Site.
Each agency drug testing program shall
have one or more designated collection
sites which have all necessary
personnel, materials, equipment,

facilities, and supervision to provide for .

the collection, security, temporary
storage, and shipping or transportation
of urine specimens to a certified drug
testing laboratory.

(b) Security Procedures shall provide
for the designated collection site to be
secure. If a collection site facility is
dedicated solely to urine collection, it
shall be secure at all times. If a facility
cannot be dedicated solely to drug
testing, the portion of the facility used -
for testing shall be secured during drug
testing. :

{c) Chain of Custody Chaln of

cuslody standardized forms shall be - " or briefcase remain with the outer

properly executed by authorized

collection site personnel upon receipt of

specimens. Handling and transportation
of urine specimens from one authorized
individual or place to another shall '
.always be accomplished through chain
of custody procedures. Every effort shall
be made to minimize the number of
persons handling specimens. - _
{d) Access to Authorized Personnel :

‘information an the urine bottle andin - . -

" and correctly identified:

" photo identification. If the individual
. does not have proper photo o
identification, the collection site person - --

. testing program, or any other agency

_ coat or jacket that might conceal items

- or her wallet.

" to wash and dry his or her hands prior
“to urination. - _ -

. faucet, soap dispenser. cleanins agent or

be permitted in any part of the
designated collection site when urine
specimens are collected or stored.

(e) Privacy. Procedures for collecting
urine specimens shall allow individual
privacy unless there is reason to believe
that a particular individual may alter or
substitute the specimen to be ptovided.

(f) Integrity and Identity of Specimen.
Agencies shall take precautions to -
ensure that a urine specimen not be
adulterated or diluted during the
collection procedure and that

the record book can identify the. _
individual from whom the spemmen was
collected. The following minimum
precautions shall be taken to ensure that
unadulterated specimens are obmmed

(1) To deter the dllutlon of specnmens .
at the collection site, toilet bluing agents
shall be placed in toilet tanks wherever -
possible, so the reservoir of water in the
tailet bowl always remains blue. There -
shall be no other source of water (e.g.,
no shower or gink) in the enclosure
where urination occurs.

{2) When an individual arrives at the
collection site, the collection site person
shall request the individual to present

shall contact the supervisor of the
individual, the coordinator of the drug

official who can positively identify the -
individual, If the individual's identity *
cannot be established, the collection site
person shall not proceed with the
collection. ST

(3) If the individual fails to arrive at -
the assigned time, the collection site -
person shall contact the appropriate
authority to obtain guidance on the
action to be taken. .

(4) The collection site person shall ask
the individual to remove any .
unnecessary outer garments such as a

or substances that could be used to
tamper with or adulterate the
individual's urine specimen. The
collection site person shall ensure that
all personal belongmgs such as a purse’

garments, The mdmdual may re!am Iu

(5) The mdwrdual shal] be |nalructe

(6) After’ washmg hands the .
individual shall remain in the presenc_
of the collection site person and sha
not have access to any water fountain,
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any other materials which could be used
to adulterate the specimen.

{7) The individual may provide his/
her specimen in the privacy of a stall or
otherwise partitioned area that allows
" for individual privacy. .

- {8)-The collection site person shall

© nole any unusual behavior or

" appearance in the permanent record

" book.

o {9) In the exceptional event that an

+ - agency-designated collection site is not

. "accessible and there is an immediate

requirement for specimen collection =

{e.g.. an accident investigation), a public

rest room may be used according to the

following procedures: A collection site

person of the same gender as the

individual shall accompany the

individual into the public rest room

which shall be made secure during the

collection precedure. If possible, a toilet

bluing agent shall be placed in the bowl

__—. and any accessible toilet tank, The

- -collection site person shall remain in the

rest room, but outside the stall, until the
specimen is collected. If no bluing agent
is available to dcter specimen dilution,
the collection site person shall instruct
the individual not to flush the toilet until
the specimen is delivered to the
collection site person. After the
collection site person has possession of
the specimen, the individual wili be
instructed to flush the toilet and to
participate with the collection site
person in completing the chain of
custody procedures.

{10) Upon receiving the specimen from
the individual, the collection site person
shall determine that it contains at least-
60 milliliters of urine. If there is less than
60 milliliters of urine in the container,
additional urine shall be collected in a
separate container to reach a total of 60

“milliliters. (The temperature of the
partial specimen in each separate

" container shall be measured in
accordance with paragraph (f){12) of this
section. and the partial specimens shall
be combined in one container.) The
individual may be given a reasonable

. amount of liquid to drink for this

' purpose (e.g., a glass of water). If the

individual fails for any reason to

- provide 60 milliliters of urine, the

collection site person shall contact the

on the action to be taken. -
(11) After the specimen has been

site person, the individual shall be
atlowed to wash his or her hands. "

. collected, the collection site person shall
measure the temperature of the -
specimen. The temperature measuring
device used must accurately reflect the -
temperature of the specimen and not

appropriate authority to obtain guidance
) :provnded and submitted to the collection

(12) Immediately after the specimen s

contaminate the specimen. The time
from urination to temperature
measurement is critical and in no case
shall exceed 4 minutes.

- (13) If the temperature of a specimen
is outside the range of 32.5°-37. 7°C/ -
80.5°-99.8°F, that is a reason to believe

that the individual may have altered or . N

substituted the specimen, and another
specimen shall be collected under direct

- observation of a same gender collection

site person and both specimens shall be

” forwarded to the laboratory for testing.
- An individual may volunteer to have his- -
- or her oral temperature taken to provide

evidence to counter the reason to
believe the individual may have altered
or substituted the specimen caused by

‘the specimen’'s temperature falling.

outside the prescribed range.

(14) Immediately after the specimen is
collected, the collection site person shall
also inspect the specimen to determine
its color and look for any signs of
contaminants. Any unusual findings
shall be noted in the permanent record
book.

adulterated shall be forwarded to the
laboratory for testing.
(16) Whenever there is reason to

believe that a particular individual may .

alter or substitute the specimen to be
provided, a second specimen shall be
obtained as soon as possible under the
direct observation-of a same gender
collection site person.

(17) Both the individual being tested
and the collection site person shall keep
the specimen in view at all times prior to
its being sealed and labeled. If the
specimen is transferred to a second
bottle, the collection site person shall
request the individual to observe the
transfer of the specimen and the
placement of the tamperproof seal over
the bottle cap and down the sides of the
bottle.

(18} The collection site person and the

. individual shall be present at the same -

time during procedures outlined in ~ »
paragraphs (f)((19)~{f}{22) of this section.
(19) The collection site person shall .

‘place securely on the bottle an

identification label which contains the
date, the individual's'specimen number,
and any other identifying information
provided or required by the agency."

(20) The individual shall initial the -
identification label on the specimen

bottle for the purpgse of certifying that it

is the specimen collected from hun or.
her. ..

(21) The collection slte person shall _
enter in the permanent record _book all
information identifying the specimen.

The collection site person shall sign the
~ permanent record book next to the
identifying information. .

"complete the chain of custody form.”

(15) All specimens suspected of being

" him or her or shall be secured. After the .

‘leaving for an extended period of time, -

- mailing before he or she leaves the site. ) ]

. be properly sealed and labeled. An °
" approved chain of custody form shall be” -

" time a specimen is handled or .
1ransferred and every individual in the

" shall be made to minimize the number
persons handling specimens. -+~ .~

shall be placed in containers designed;
.- minimize the possibility of damage . ":““,_:‘ ;

_ containers shall be securely sealed ta.

(22) The individual shall be asked to
read and sign a statement in the
permanent record book certifying that
the specimen identified as havmg been
collected from him or her is in fact that
specimen he or she provided. .

() A higher level supervisor shall :- ... ...
review and concur in advance with any 5_ o
decision by a collection site person to -~
obtain a specimen under the direct
observation of a same gender collection
site person based on a reason to boheve ;
that the individual 1 may alteror -
substitute the specimen to be provided.

{24) The collection site person shall :

(25) The urine specimen and cham of
custody form are now ready for
shipment. If the specimen is not
immediately prepared for shlpment, it
shall be appropriately safeguarded
during temporary storage. = -

{26) While any part of the above
chain of custody procedures is bemg
performed it is essential that the urine
specimen and custody documents be
under the control of the involved
collection site person. If the involved -
collection site person leaves his or her. . .~
work station momentarily, the specunen'
and custody form shall be taken with -

collection site person returns to the -
work station, the custody process will -
continue. If the collection site person is

the specimen shall be packaged for

(8) Collection Control. To the - -~
maximum extent possible, collection site- -
personnel shall keep the individual's.. -
specimen bottle within sight both before A
and after the individual has urinated. = -
After the specimen is collected, it shell

used for maintaining control and
accountability of each specimen from
the point of collection to final :
disposition of the specimen. The date
and purpose shall be documented on an’-
approved chain of custody form each

chain shall be identified. Every effo!

(h) Transportation to Laboratory
Collection site personnel shall arrange
to ship the collected specimens to the
drug testing laboratory. The specimen

during shipment, for example, specim
boxes or padded mailers; and thosé

eliminate the possibility of undetec(ed
tamperlng On the tape sealmg thew
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container, the collection site supervisor
shall sign and enter the date specimens

el were sealed in the containers for

L shipment. The callection site personnel
L shall ensure that the chain of custody
PN documentation is attached to each
é container sealed for shipment to the
£ drug testing laboratory. - :
ad ' 23 Laboratory Personnel.

Lo !

2y (a) Day-to-Day Management.

_;,f : . (1) The laboratory shall have a

z: : qualified individual to assume

professional, organizational,
educational, and administrative
.7 - responsibility for the laboratory’s urine
) - drug testing facility.

(2) This individual shall have
documented scientific qualifications in
analytical forensic toxicology. Minimum

PR RR ym e e

N - qualifications are: -
£ (i) Certification as a laboratory
director by the State in forensic or
clinical laboratory toxicology; or
™ (i} A Ph.D. in one of the natural
% * sciences with an adequate =
ih undergraduate and graduate education

in biology, chemistry, and pharmacology
or toxicology, or .

{iii) Training and experience
comparable to a Ph.D. in one of the
natural sciences, such as a medical or
scientific degree with additional training
and laboratory/research experience in
biology, chemistry, and pharmacology or

toxicology; and

Tanee
e iy

(i). (ii), and (iii) above, minimum "
qualifications also require:
(A) Appropriate experience in

e i

experience with the analysis of -
biological material for drugs of abuse,

cw (B} Appropriate training and/or
: § " experience in forensic applications of

analytical toxicology, e.g., publications,
court testimony, research concerning
analytical toxicology of drugs of abuse,
or other factors whict qualify the’
individual as an expert witness in
forensic toxicology. :

(3) This individual shall be engaged in
7.~ and responsible for the day-to-day
management of the drug testing.
laboratory even where another
- individual has overall responsibility for
.. an entire multispecialty laboratory.

" (4) This individual shall be - -
responsible for ensuring that there are

. enough personnel with adequate - ..°
training and experienceé to supervise and
conduct the work of the drug testing =
laboratory. He or she shall assure the -
.continued competency of laboratory -
personniel by documenting their .- .
inservice training, reviewing their work
performance, and verifying their skills.

L (iv) In addition to the requirements in

analytical forensic toxicology including -

~ biological sciences or medical” :

- technology or equivalent. He or she
‘shall have training and experience in the

- theory and practice of the procedures -

(5) This individual shall be
responsible for the laboratory’s having a
procedure manual which is complete,
up-to-date, available for personnel
performing tests, and followed by those
personnel. The procedure manual shall
be reviewed, signed, and dated by this -
responsible individual whenever -~ -
procedures are first placed irto use or
changed or when a new individual

assumes responsibility for menagement -

of the drug testing laboratory. Copies of
all procedures and dates on which they
are in effect shall be maintained. :
{Specific contents of the procedure
manual are described in 2.4(n)(1).)

* (6} This individual shall be
responsible for maintaining a quality ,
assurance program to assure the proper
performance and reporting of all test

‘results; for maintaining acceptable

analytical performance for all controls
and standards; for maintaining quality
control testing; and for assuring and
documenting the validity, reliability,
accuracy, precision, and performance

- characteristics of each test and test

system. _ ,
(7} This individual shall be

- responsible for taking all remedial

actions necessary to maintain -

satisfactory operation and performance

of the laboratory in response to quality
control systems not being within
performance specifications, errors in
result reporting or in analysis of '
performance testing results. This
individual shall ensure that sample
results are not reported until all
corrective actions have been taken and
he or she can assure that the tests
results provided are accurate and
reliable. ’

(b) Test Validation. The laboratory’s
urine drug testing facility shall have a
qualified individual(s) who reviews all
pertinent data and quality control
results in order to attest to the validity
of the laboratory’s test reports. A

‘laboratory may designate more than one

person to perform this function. This

individual(s) may be any employee who
is qualified to be responsible for day-to- -
_day management or operation of the

drug testing laboratory. - -~ -

(¢c) Day-to-Day Operations and
Supervision of Analysts. The = -
laboratory's urine drug testing facility.
shall have an individual to be . :

- responsible for day-to-day operations

and to supervise the technical analysts.

- This individual(s) shall have at least a -

bachelor’s degree in the chemi

used in the laboratory, resulting in his or

her thorough understanding of quality. .-

* drug testing program shall make .. .

- experience; certification or license, if

" blindness, if appropriate.

-sufficient security measures to control ) .

. With the excéption of personnel . .- = .

- and accountability of specimens from

- specimens. The date and purpose shall-
" handled or transferred, and every o
- individual in the chain shall be <"

.- technicians shall be responsible for each: %’Z’?

‘received. . -

control practices and procedures: the
review, interpretation, and reporting of
test results; maintenance of chain of
custody; and proper réemedia! actions to ~
be taken in response to test systems
being out of control limits or detecting S
aberrant test or quality control results. T
(d) Other Personnel. Other o -
technicians or nontechnical staff shall
have the necessary training and skills
for the tasks assigned, - o
{e) Training. The laboratory's urine

available continuing education programs
to meet the needs of laboratory o
personnel.

(f] Files. Laboratory personnel files
shall include: resume of traininig and

any; references; job descriptions; - -
records of performance evaldation and - o
advancement; incident reports; and. =
results of tests which establish
employee competency for the position .
he or she holds, such as a test for color

2.4 Laboratory Analysis Procedures.

(a) Security and Chain of Custody. (1) =~
Drug testing laboratories shall be secure .
at all times. They shall have in place -

access to the premises and to ensure :
that no unauthorized personnel handle .
specimens or gain access to the _
laboratory processes or to areas where - -
records are stored. Access to these
secured areas shall be limited to
specifically authorized individuals )
whose authorization is documented. - - . -

authorized to conduct inspectionson -
behalf of Federal agencies for which the
laboratory is engaged in urine testing or
on behalf of the Secretary, all authorized
visitors and maintenance and service
personnel shall be escorted at all times.
Documentation of individuals accessing -
these areas, dates, and time of entry and

- purpose of entry must be maintained.

(2) Laboratories shall use chain of
custody procedures to maintain control- -

receipt through completion of testing,
reporting of results, during storage, and :
continuing until final disposition of - ..

be documented on an appropriate chain
of custody form each time a specimen is

identified: Accordingly, authorized °.

urine specimen or aliquot in their-~ -~ - 1
possession and shall sign and complete 73

chain of custody forms for those ™
specimens or aliquotg as they are
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(b) Recelwng (1) When a shipment of
specimens is received. laboratory
personnetl shall inspect each package for
evidence of possible tampering and
compare information on specimen
bottles within each package to the
information on the accompanying chain
of custody forms. Any direct evidence of
tampering or discrepancies in the
information on specimen bottles and the
agency's chain of custody forms -

-attached to the shipment shallbe - .

immediately reported to the agency and
shall be noted on the laboratory’'s chain
of custody form which shall accompany
the specimens while they are in the
laboratory’s possession.

{2} Specimen bottles will normally be
retained within the laboratory's
accession area until all analyses have
been completed. Aliquots and the
laboratory's chain of custody forms
shall be used by laboratory personnel
for conducting initial and confirmatory

E tests

(c) Short-Term Refrigerated Storage.
Specimens that do not receive an initial
test within 7 days of arrival at the
laboratory shall be placed in secure
refrigeration units. Temperatures shall
not exceed 6°C. Emergency power
equipment shall be available in case of
prolonged power failure.

(d) Specimen Processing. Laboratory -
facilities for urine drug testing will
normally process specimens by grouping
them into batches. The number of
specimens in each batch may vary
significantly depending on the size of
the laboratory and its workload. When .
conducting either initial or confirmatory
tests, every batch shall containan
appropriate number of standards for-
calibrating the instrumentation and a
minimum of 10 percent controls. Both
quality control and blind performance .
test samples shall appear as ordinary
samples to laboratory analysts.

() Initial Test. (1) The :nitial test
shall use an immunoassay which meets
the requirements of the Food and Drug
Administration for commercial
distribution. The following initial cutoff
levels shall be used when screening .
specimens to determine whether they .
are negative for these five drugs or
classes of drugs .

zggg;;_

""_3, ' gu§-§'§}3;

Marijuana rnetabomes
Cocaine metabolites
Opiate metabolites .
Phencyclidine
Amphetamines...

1 25ng/fd # knmunoassay’ spectic (or Trde
phm . S PPN B

(2) These test levels are subject to
change by the Department of Health and
Human Services as advances in
technology or other considerations
warrant identification of these
substances at other concentrations.
Initial test methods and testing levels for
other drugs shall be submitted in writing
by the agency for the written approval
of the Secretary. .

(f) Confirmatory Test. (1) All
specimens identified as positive on the
initial test shall be confirmed using gas
chromatography/mass spectrometry °
(GC/MS) techniques at the cutoff values
listed in this paragraph for each drug. -
All confirmations shall be by
quantitative analysis. Concentrations
which exceed the'linear region of the
standard curve shall be documented in "
the laboratory record as *greater than °
highest standard curve value.” .

Con rma-
tory test
level (ng/
o : mi)
Marijuana metabolite '.................ccoceereeencne 15
Cocaine metabolite 2 ...............cccoereecvrvennee 150
Opiates: '
Morphine " * 300
Codeine : * 300
Phencyclidine 25
Amphetamines:; .
AMPhBIAMING............c..ccccoceremreasraennennin 500
Methamphetamine...............ccceeconneenne 500

! Delta-9-tetrahydrocannabinol-9-carboxytic acid.
* Berzoylecgonine. : ’

(2) These test levels are subject to
change by the Department of klealth and
Human Services as advances in
technology or other considerations
warrant identification of these
substances at other concentrations.
Confirmatory test methods and testing
levels for other drugs shall be submitted
in writing by the agency for the written
approval of the Secretary.

(2) Reporting Results. (1) The
laboratory shall report test results to the
agency’'s Medical Review Officer within
an average of 5 working days after
receipt of the specimen by the
laboratory. Before any test result is
reported (the results of initial tests,
confirmatory tests, or quality control
data), it shall be reviewed and the test . .

. certified as an accurate report by the -
responsible individual. The report shall

identify the drugs/metabolites tested
for, whether positive or negative, and

_-the cutoff for each, the specimen niimber
“assigned by the agency, and the drug
. testing laboratory specimen ...

identification number. The results

(positive and negative) for all s eclmer\o"

submitted at the same time to the .

laboratory shall be reported back" to the i
: Medlcal Revnew Ofﬁcer at the same
- time.: S e

“copy of the original chain of custody

"individual responsible for attesting to™:

- employees and shall not include in

" and

. positive for:

(2) The laboratory shall report as -
negative all specimens which are
negative on the initial test or negative
on the confirmatory test. Only
specimens confirmed positive shall be, -
reported positive for a specificdrug: @ - ..
(3) The Medical Review Officer m'a'y L
request from the laboratory and the -
laboratory shall provide quantitation of
test results. The Medical Review Officer-
may not disclose quantitation of test
results to the agency but shall report
only whether the test was poslﬁve ort
negative. : -
(4) The laboratory may transmlt
results to the Medical Review Office y
various electronic means (for example, .-

- teleprinters, facsimile, or computer) ina-

manner designed to ensure
confidentiality of the information. :*
Results may not be provitled verbally by
telephone. The laboratory must ensure . -
the security of the data transmission .
and limit access to any data
transmission, storage, and retneval
system.

{5) The laboratory shall send only to
the Medical Review Officer a cerhﬁed

form signed by the individual
responsible for day-to-day management
of the drug testing laboratory or the -

the validity of the test reports. - -
(6) The laboratory shall provide to th_
agency official responsible for R
coordination of the drug-free workplace
program a monthly statistical summary ;
of urinalysis testing of Federal

summary any personal identifying -
information. Initial and confirmation:”
data shall be included from test results
reported within that month. Normally -
this summary shall be forwarded by . -
registered or certified mail not more
than 14 calendar days after the end of
the month covered by the summary. The
summary shall contain the. following iyt
information:

_ (i) Initial Testing:

(A) Number of specxmens recewed,

(B) Number of specrmens reported out;

*(C) Number of specnmens screen
positive for:
Marijuana metabollle
Cocaine metabolite
Opiate metabolites:
~ Phencyclidine
Amphetamines
{ii) Confirmatory Testlng
- (A) Number of specnmens rece
confirmation;

Marijuana melabolile
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Cocaine metabolite

Morphine, codeine

Phencyclidine

Amphetamine

Methamphetamine

-+ (7) The laboratory shall make

available copies of all analytical results
for Federal drug testing programs when
requested by DHHS or any Federal
agency for which the laboratory‘is
performing drug testing services.

= """ agency in writing, all records pertaining
~.. lo agiven urine specimen shall be B
- retained by the drug testing laboratory
.- for a minimum of 2 years. :
(h) Long-Term Storage. Long-term
v - [rozen storage (—20 °C or less) ensures
L" -~ thatpositive urine specimens will be
* available for any necessary retest

: 2’ ) during administrative or disciplinary

[ proceedings. Unless otherwise
: s. authorized in writing by the agency,

i drug testing laboratories shall retain and
ST - place in properly secured long-term
< # .. frozen storage for a minimum of 1 year
3_*;"* . all specimens confirmed positive.

- Within this 1-year period an agency may
request the laboratory to retain the
specimen for an additional period of

. time, but if no such request is received

. the laboratory may discard the
specimen.after the end of 1 year, except
that the laboratory shall be required to
maintain any specimens under legal
challenge for an indefinite period. -

(i) Retesting Specimens. Because
some analytes deteriorate or are lost
during freezing and/or storage,

-~ quantitation for a retest is not subject to
= -a specific cutoff requirement but must
* provide data sufficient to confirm the

iy e

Ao LG

’;:: ) presence of the drug or metabolite. i

5.,: ' {j) Subcontracting. Drug testing

By - laboratories shall not subcontract and

‘B shall perform all work with their own
= personne! and equipment unless

. otherwise authorized by the agency. The
. laboratory must be capable of

* performing testing for the five classes of

drugs (marijuana, cocaine, opiates,

- _ phencyclidine, and amphetamines) using

i . the initial immunoassay and
* - confirmatory GC/MS methods specified

" in these Guidelines. :

- - (k) Laboratory Facilities. (1) .

... Laboratory facilities shall comply with

_ applicable provisions of any State

. licensure requirements.

. (2) Laboratories certified in
accordance with Subpart C of these
‘Guidelines shall have the capability, at

e.same laboratory premises, of e

erforming initial and confirmatory tests

for each drug or metabolite for which .

service is offered. .

__{l) Inspections. The Secretary, any -

Federal agency utilizing the laboratory,

.

{8) Unless otherwise instructed by the .

or any organization performing
laboratory certification on behalf of the
Secretary shall reserve the right to
inspect the laboratory at any time.
Agency contracts with laboratories for
drug testing, as well as contracts for .
collection site services, shall permit the
-agency to conduct unannounced
.inspections. In addition, prior to the
award of a contract the agency shall
carry out preaward inspections and
evaluation of the procedural aspects of .

~ the laboratory's drug testing operation.

{m) Documentation. The drug testing
laboratories shall maintain and make.
available for at least 2 years
documentation of all aspects of the
testing process. This 2-year period may
be extended upon writien notification
by DHHS or by any Federal agency for
which laboratory services are being
provided. The required documentation
shall include personnel files on all
individuals authorized to have access to
specimens; chain of custody documents;
quality assurance/quality control '
records; procedure manuals; all test data
(including calibration curves and any
calculations used in determining test -
results); reports; performance records on
performance testing; performance on
certification inspections; and hard
copies of computer-generated data. The
laboratory shall be required to maintain

- documents for any specimen under legal
- challenge for an indefinite period.

(n) Additional Requirements for
Certified Laboratories.—{(1) Procedure
Manual. Each laboratory shall have a
procedure manual which includes the
principles of each test, preparation o
reagents, standards and controls,
calibration procedures, derivation of
results, linearity of methods, sensitivity
of the methods, cutoff values,
mechanisms for reporting results,
controls, criteria for unacceptable
specimens and results, remedial actions
to be taken when the test systems are
outside of acceptable limits, reagents.
and expiration dates, and references. >
Copies of all procedures and dates on
which they are in effect shall be . -
maintained as part of the manual. .

(2) Standards and Controls, :
Laboratory standards shall be prepared -
with pure drug standards which are
properly labeled as to content and .
concentration. The standards shall be

- labeled with the following dates: when

received; when prepared or opened;

“when placed in services; and expiration ~

date.

Volumetric pipettes and measuring . .-

devices shall be certified for accuracy or .

be checked by gravimetric, colorimetric,
or other verification procedure.

Automatic pipettes and dilutors shall be .'_

known standards; and . ..

~. metabolite at or near the threshold -
. asufficient number of standards shall*

be included to ensure and document th

(3] Instruments and E'q.mbmént.rf(’i.) e

"be used to calculate sample data.

checked for accuracy and
reproducibility before being placed in
service and checked periodically
thereafter. :

(i) There shall be written procedures
for instrument set-up and normal - - T
operation, a schedule for checking' - . _
critical operating characteristics for all.
instruments, tolerance limits for
acceptable function checks and
instructions for major trouble shooting
and repair. Records shall be available
on preventive maintenange. ... : @ . ;

(4) Remedial Actions. There shall be - -
written procedures for the actions to be -
taken when systems are out of -
accceptable limits or errors are . :
detected. There shall be documentation -~ -2 >
that these procedures are followed and
that all necessary corrective actions are
taken. There shall also be in place .
systems to verify all stages of testing - .
and reporting and documentation that
these procedures are followed. .

(5) Personnel Available To Testify at
Proceedings. A laboratory shall have .
qualified personnel available to testify
in an administrative or disciplinary
proceeding against a Federal employee -
when that proceeding is based on

the laboratory. - . _
2.5 Quality Assurance and Quality - . =
Control. T e .

(a) General. Drug testing laboratories
shall have a quality assurance program
which encompasses all aspects of the
testing process including but not limited L
to specimen acquisition, chainof = .
custody, security and reporting of
results, initial and confirmatory testing,

. Positive urinalysis results reported by

-and validation of analytical procedures.

Quality assurance procedures shall be

~ designed, implemented, and reviewed to

monitor the conduct of each step of the .-
process of testing for drugs. .

(b) Laboratory Quality Control I
Requirements for Initial Tests. Each = .. .= 7
ana.ytical run of specimens tobe © - .
screened shall include: ) . :

- (1) Urine specimens certified to -
contain no drug;- N
(2) Urine specimens fortified with -

(3) Positive controls with the drug or

(cutofl). L s
In addition, with each batch of samples

linearity of the assay method over time
In the concentration area.of the cuteff.”
After acceptable values are obtained for-
the known standards, those values will

Implementation of procedures to ensure
that carryover does not contaminate th
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testing of an individual's specimen shall
be documerted. A minimum of 10
percent of all test samples shall be
quality control specimens. Laboratory
quality control samples, prepared from
spiked urine samples of determined
concentration shall be included in the-
run and should appear as normal
samples to laboratory analysts One
percent of each run, with a minimum of

-- at least one sample, shall be the
- saboratory’s own quality control

samples,

. {c) Laboratory Quality Control
Requirements for Canf:rmatlon Tests.
Each analytical run of specimens to be
confirmed shall include:

(1) Urine specimens cerhﬁed to
contain no drug;
(2) Urine specimens fortlﬁed with

- known standards; and

(3) Positive controls with the drug or
metabolite at or near the threshold -
(cutoff).

" The linearity and precision of the

method shall be periodically
documented. Implementation of
procedures 1o ensure that carryover
does not contaminate the testing of an
individual's specimen shall also be

. documented.

(d) Agency Blind Performance Test
Procedures. (1) Agencies shall purchase
drug testing services only from
laboratories certified by DHHS or a

" DHHS-Recognized certification program

in accordance with these Guidelines.
Laboratory participation is encouraged
in other performance testing surveys by
which the laboratory's performance is
compared with peers and reference
laboratories.

(2) During the initial 90-day period of
any new drug testing program, each
agency shall submit blind performance
test specimens to each laboratory it
contracts with in the amoun! of at least
50 percent of the total number of
samples submitted {up to a maximum of
500 samples) and thereafter a minimum
of 10 percent of all samples {to a
maximum of 250) submitted per quarter.

(3} Approximately 80 percent of the: |
blind performance test samples shall be
blank (i.e., certified to contain no drug)
and the remaining samples shall be
positive for one or more drugs per

erformance test result. A record shall

e make of the Secretary's investigative
findings and the corrective action taken
by the laboratory, and that record shall
be dated and signed by the individuals

_ responsible for the day-to-day

sample in a distribution such that all thc

drugs to be tested are included in
approximately equal frequencies of

challenge. The positive samples shall be-

spiked only with those drugs for which
the agency is testing,
- {4) The Secretary shall mveshgate any

unsatisfactory performance testing

result and, based on this investigation,
the laboratory shall take action to
correct the cause of the unsatisfactory

management and operation of the drug

. testing laboratory. Then the Secretary

shall send the document to the agency
contracting officer as a report of the

_unsatisfactory performance testing

incident. The Secretary shall ensure

notification of the finding to all other

Federal agencies for which the
laboratory is engaged in urine drug
testing and coordinate any necessary
action.

(5) Should a false positive error occur
on a blind performance test specimen
and the error is determined to be an
administrative error (clerical, sample
mixup, etc.), the Secretary shall require
the laboratory to take corrective action
to minimize the occurrence of the
particular error in the future; and, if

-there is reason to believe the error could

have been systematic, the Secretary
may also require review and reanalysis
of previously run specimens.

(6) Should a false positive error occur
on a blind performance test specimen
and the error is determined to be a.
technical or methodological error, the
laboratory shall submit all quality
control data from the batch of
specimens which included the false -
positive specimen. In addition, the
laboratory shall retest all specimens
analyzed positive for that drug or
metabolite from the time of final .
resolution of the error back to the time
of the last satisfactory performance test
cycle. This retesting shall be

" documented by a statement signed by

the individual responsible for day-to-
day management of the laboratory's
urine drug testing. The Secretary may
require an on-site review of the
laboratory which may be conducted
unannounced during any hours of
operations of the laboratory. The
Secretary has the option of revoking
(3.13) or suspending (3.14) the ~
laboratory's certification or

recommending that no further action be
taken if the case is one of less serious . . ..

error in which corrective action has
already been taken, thus reasonably

assuring that the error will not occur. - .

again. . : _
2.6 lntenm Cerl:fzcanan Pmcedures

Dunng the interim certification penod
as detérmined under paragraph (c). e
agencies shall ensure laboratory -

-- competence by one of lhe followmg

-- methods: - »7-

- (a) Agencies may use agency or -f Pl
contract laboratories that have been -

- review shall be performed by the .

- ‘_‘Guldelmes.

' making a final decision td v rlfy

; opportumty to dlscusa the

certified for urinalysis testing by the
Department of Defense; or

(b) Agencies may develop interim self-
certification procedures by establishing -
preaward inspections and performance
testing plans approved by DHHS. = -

(c) The period during which these "
interim certification procedures will -
apply shall be determined by the’
Secretary. Upon noticed by the ;
Secretary that these interim certification -
procedures are no longer avallable, allis
Federal agencies subject to these .
Guidelines shall only use laboratories
that have been certified in accordance -
with Subpart C of these Guidelines’ and L
all laboratories approved for interim
certification under paragraphs (a) and
(b) of this section shall become certified
in accordance with Subpart C within 120
days of the date of this notice. E

2.7 Reporting and Review.of Resu)ts;-_ QoS

(a) Medical Review Officer Shall ..
Review Results. An essential part of the™" -
drug testing program is the final review .. . .

aulomatlcally identify an employeef:.
applicant as an illegal drug user. An = -
individual with a detailed knowledge of -
posslble alternate medical explanations -
is essential to the review of results. Thla :

Medical Review Officer prior to the
transmission of results to agency
administrative officials. -
(b) Medical Review Omcen—

Qualifications and Responsibilities. The .
Medical Review Officer shall bew -~
licensed physician with knowledge‘ﬁ
substance abuse disorders and iy bé
an agency or contract employee. The
role of the Medical Review Officeris to~
review and interpret posltive test results -
obtained through the agency's lesting -
program. In carrying out this T
responsibility, the Medical Review o
Officer shall examine alternate medical
explanations for any positive test result
This action could include conducting :
medical interview with the individual
review of the individual's medical
history, or réview of any other relevant
biomedical factors. The Medical Restew
Officer shall review all-medical récords
made available by the iested individualisie
when a confirme posntive test conld
have resulted from legally prescrib
medication. The Medical Review OTﬂcgrf
shall not, however, consider the resulf& &
of urine samples that are not ‘obtained fi=
processed in accordance with’ thes: 1&%

“(c) Positive Test Re

positive test result, the Medical Revi
Officer shall give the individual
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with him or her. Following verification
of a positive test result, the Medical
.. Review Officer shall refer the case to

. the agency Employee Assistance
Program and to the management official
3 . - empowered to recommend or take

© #.-. administrative action. -

* - (d} Verification for opiates; review for

prescription mediation. Before the
- Medical Review Officer verifies a
. -confirmed positive result for opiates, he
.. > or she shall determine that there is
. clinical evidence—in addition to the.
= -urine test—of illegal use of any opium,
' .opiate, or opium derivative (e.g.,
-~ morphine/codeine) listed in Schedule I
-~ orIl of the Conirolled Substances Act.

- -(This requirement does not apply if the
agency's GC/MS confirmation testing
for opiates confirms the presence of 6-
morioacetylmorphine.) C

(e) Reanalysis Authorized. Should
-any question arise as to the accuracy or
& . | -validity of a positive test result, only the
%g . Medical Review Officer is authorized to
g

R
k]

inEp - st

order a reanalysis of the original sample

""" and such retests are authorized only at
& . . -laboratories certified under these
#% ° - Guidelines. _ . .
“§ . (f) Result Consistent with Legal Drug
- Use. if the Medical Review Officer
determines there is a legitimate medical
" explanation for the positive test result,
...~ he or she shall determine that the result
- is consistent with legal drug use and
=" -take no further action. _
' (8) Result Scientifically Insufficient.
- ‘Additionally, the Medical Review
" Officer, based on review of inspection
+ -reports, quality control data, multiple
-.samples, and other pertinent results,
. may determine that the result is
- . scientifically insufficient for further
" action and declare the test specimen
. negative. In this situation the Medical
* - Review Officer may request reanalysis
~ of the original sample before making this
~. decision. (The Medical Review Officer
'~ . may request that reanalysis be
- performed by the same iaboratory or, as
* . provided in 2.7(e), that an aliquot of the

" to an alternate laboratory which is

: - certified in accordance with these

_"Guidelines.) The laboratory shall assist

. in this review process as requested by
he Medical Review Officer by making

: available the individual responsible for

' day-to-day management of the urine

. drug testing laboratory or other

r who has equivalent forensio .

rovide specific consultation as required
y the agency. The Medical Review _

- Officer shall report to the Secretary all

. negative findings based on scientific -
nsufficiency but shall not include any

- -griginal specimen be sent for reanalysis

mployee who is a forensic toxicologist -

xperience in urine drug testing,to - -
.- Certification.

personal jdentifving information in such
reoorts.

2.8 Protection of Employee Records.

Consistent with 5 U.S.C. 622a(m) and
48 CFR 24.101-24.104, all laboratory
contracts shall require that the o
contractor comply with the Privacy Act,
5 U.S.C. 552a. In addition, laboratory
contracts shall require compliance with
the patient access and confidentiality
provisions of section 503 of Pub, L. 100-

‘71, The agency shall establish & Privacy
.Act System of Records or modify an

existing system, or use any applicable
Government-wide system of records to
cover both the agency’s and the -
laboratory's records of employee

urinalysis results. The contract and the

Privacy Act System shall specifically -
require that employee records be
maintained and used with the highest
regard for employee privacy.

‘2.9 Individual Access to Test and

Laboratory Certification Results.

In accordance with section 503 of Pub.
L. 100-71, any Federal employee who is

" the subject of a drug test shall, upon

written request, have access to any
records relating to his or her drug test

- and any records relating to the results of

any relevant certification, review, or
revocation-of-certification proceedings.

Subpart C—Certification of Laboratories
Engaged in Urine Drug Testing for
Federal Agencies o
3.1 Introduction. o

Urine drug testing is a critical,
component of efforts to combat drug
abuse in our society. Many laboratories
are familiar with good laboratory
practices but may be unfamiliar with the
special procedures required when drug
test results are used in the employment
context. Accordingly, the following are
minimum standards to certify -
laboratories engaged in urine drug
testing for Federal agencies.
Certification, even at the highest level,
does not guarantee accuracy of each
result reported by a laboratory -~
conducting urine drug testing for Federal
agencies. Therefore, results from - -
laboratories certified under these

‘Guidelines must be interpreted with a

complete understanding of the total
collection, analysis, and reporting -

" process before a final conclusion is
-madg. . C el

3.2 Goals and Ob]:eg‘.tfveé._of o U
- (a) Uses of Urine Drug Té.ét)'n!’gf Urine
drug testing is an important tool to -
identify drug users in a variety of

-of custody of specimens, security, = -
‘property documentation of all records,

" ~independent testing, presentation of -~

settings. In the proper context, urine
drug testing can be used to deter drug
abuse in general. To be a useful tool, the
testing procedure must be capable of
detecting drugs or their metabolites at

-

(b) Need to Set Standards; -
Inspections. Reliable discrimination
between the presence, or absence, of
specific drugs or their metabolites is _
critical, not only to achieve the goals of -
the testing program but to protect the
rights of the Federal employees being -
tested. Thus, standards have been set
which laboratories engaged in Federal . -

in order to achieve maximum accuracy

" of test results. These laboratories will be

evaluated by the Secretary or the
Secretary's designee as defined in 1.2 in
accordance with these Guidelines. The
qualifying evaluation will involve three
rounds of performance testing plus on-
site inspection. Maintenance of
certification requires participation in an
every-other-month performance testing
program plus periodic, on-site
inspections. One inspection following

+successful completion of a performance

testing regimen is required for initial
certification. This must be followed by a
second inspection within 8 months, after -
which biannual inspections will be
required to maintain certification.

(c) Urine Drug Testing Applies
Analytical Forensic Toxicology. The
possible impact of a positive test result
on an individual's livelihood or rights,’
together with the possibility of a legal
challenge of the result, sets this type of

“test apart from most clinical laboratory

testing. In fact, urine drug testing should
be considered a special application of
analytical forensic toxicology. That is, in
addition to the application of - - :
appropriate analytical methodology, the

- specimen must be treated as evidence,

and all aspects of the testing procedure
must be documented and available for
possible court testimony. Laboratories
engaged in urine drug testing for Federal
agencies will require the services and
advice of a qualified forensic
toxicologist, or individual with - .
equivalent qualifications (both training
and experierice) to address the specific

- needs of the Federal drug tesling . -~ .

program, including the demands of chain’ xg’_{_

storage of positive specimens for later or

evidence in court, and expert witness . -

testimony. RN

concentrations indicated in 2.4 (¢) and - ok
- ®

- employee urine drug testing must meet - - -
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3.3 General Certification
Requirements.

A laboratory must meet all the
pertinent provisions of these Guidelines
in order to qualify for certification under
these standards.

34 Cdpability to Test for Five C‘Ia.sses
of Drugs.

To be certified, a laboratory must be

"' capable of testing for at least the
- following five classes of drugs:
‘Marijuana, cocaine, opiates,

amphetamines, and phencyclidine, using

" the initial immunoassay and -

quantitative confirmatory GC/MS
methods specified in these Guidelines.-
The certification program will be limited
to the five classes of drugs (2.1{a) (1)
and (2)) and the methods (2.4 (e) and (f))
specified in these Guidelines. The
laboratory will be surveyed and
performance tested only for these
meihods and drugs. Certification of a
laboratory indicates that any test result
reported by the laboratory for the
Federal Government meets the
standards in these Guidelines for the
five classes of using the methods
specified. Certified laboratories must
clearly inform non-Federal clients when
procedures followed for those clients
conform to the standards specified in
these Guidelines. .

3.5 lInitial and Confirmatory
Capability at Same Site.

Certified laboratories shall have the

. capability, at the same laboratory site,

of performing both initial immunoassays
and confirmatory GC/MS tests (2.4 (e)
and (f)) for marijuana, cocaine, opiates,
amphetamines, and phencyclidine and
for any other drug or metabolite for
which agency drug testing is authorized
(2.1(a) {1) and (2)). All positive initial
test results shall be confirmed prior to

. reporting them.

3.6 Personnel,

Laboratory personnel shall meet the
requirements specified in 2.3 of these
Guidelines. These Guidelines establish
the exclusive standards for qualifying or
certifying those laboratory personnel
involved in urinalysis testing whose
functions are prescribed by these

" Guidelines. A certification ofa. -

laboratory under these Guidelines shall

_ be a determination that these =~
. qualification requirements have been -, -

met.

3.7 Quality Assurance and Qualily "
Control, -~ .. ... ... .

quality assurance program which =~
encompasses all aspects of the testing .-

'Pl‘OQGSS. including but not limited to -~ -

specimen acquisition, chain of custody,
security and reporting of results, initial
and confirmatory testing, and validation
of analytical procedures. Quality control
procedures shall be designed,

- implemented, and reviewed to monitor

the conduct of each step of the process
of testing for drugs as specified in 2.5 of
these Guidelines. :

3.8 Security and Chain of Custody.
Laboratories shall meet the security
and chain of custody requirements -

provided in 2.4(a). = = . . -

3.9 One-Year Storage féf Cbnfirﬁzéd

. Positives.

All confirmed positive apeciinem '

shall be retained in accordance with the " -

provisions of 2.4(h) of these Guideline_s._-
3.10 Documentation. E '

The laboratory shall maintain and
make available for at least 2 years
documentation in accordance with the

_ specifications in 2.4(m).
- 3.11 Reports.

The laboratory éha]l report test resuits

_ in accordance with the speciﬁcaﬁons in

24(g).

3.12 Certification.

(a) General. The Secretary may certify
any laboratory that meets the standards
in these Guidelines to conduct urine . -
drug testing. In addition, the Secretary
may consider to be certified and
laboratory that is certified by a DHHS-
recognized certification programin
accordance with these Guidelines.

(b) Criteria. In determining whether to

" certify a laboratory or to accept the.

certification of a DHHS-recognized
certification program in accordance with
these Guidelines, the Secretary shall

consider the following criteria:

(1) The adequacy of the laboratory

facilities;

(2) The expertise and experience of
the laboratory personnel;

(3) The excellence of the laboratory's
quality assurance/quality control -
programi . - . ' .

(4) The performance of the laboratory
on any performance tests; - Co

(5) The laboratory's compliance with
standards as reflected in any laboratory

inspections; and - .-

(6) Any other factors affecting the

reliability and accuracy of drug tests - -
- and reporting done by the lnboratpr_y.

313 Revocation. .. 71
(a} General. The Secretary shall

~ necessary:

: analyzing and reporting the results o
.drug tests; for example, a false positive:
- error in reporting the results of an

" laboratory by a Federal agency using’ _: 3 L

* committed as an incident to operation of .-

. Secretary may also accept suspénsidﬁ
- certification by a DHHS-recognized

- revoke certification, the Secretary sha
. revoke certification of any laboratory :: ..
. certified under these provisions gr -
accept revocation by a DHHS- - .~ o
recognized certification program in” 7.

accordance with these Guidelines if the
Secretary determines that revocation is
necessary to ensure the full reliability -
and accuracy of drug tests and the .
accurate reporting of test results. = -~ . . -
(b) Factors to Consider. The Secrétary:- . - -
shall consider the following factors in
determining whether revocation is -

(1) Unsatisfactory perforhidhée m

employee's drug test; .~ = .
(2) Unasatisfactory participation in':
performance evaluations or laborator
inspections; T
(3) A material violation of a :
certification standard or a contract term.;: . -
or other condition imposed on'the . =, -°

the laboratory's services; IR
(4) Conviction for any criminal offense - -

the laboratory;or . .. - =
(5} Any other cause which materially
affects the ability of the laboratory to--
ensure the full reliability and accuracy:
of drug tests and the accurate reporting-
of results. o S o
(c) Period and Terms. The period and
terms of revocation shall be détermined
by the Secretary and shall depend upon
the facts and circumstances of the
revocation and the need to ensure "
accurate and reliable drug testing of -
Federal employees. -

3.14 Suspension. . g

(a) Criteria. Whenever the Secretary
has reason to believe that revocation”
may be required and that immediate . .. .
action is necessary in order to protect- : " .
the interests of the United States and'its - ; 7"
employees, the Secretary may LS e
immediately suspend a laboratory's . .-
certification to conduct urine drug:
testing for Federal agencies. The

certification program in accordance with
these Guidelines.- BTN v
(b) Period and Terms. The period ik
terms of suspension shall be determined :vix's
by the Secretary and shalt depend u TR
the facts and circumstances of the
suspension and the need to ensur
accurate and reliable drug testing’
Federal employees. :.:: " . "
3.15 Notice; Opportunity for Rev.
(a) Written Notics, When a laboratogy,
is suspended or the Secretary sceks to;

immediately serve the laboratory.with
written notice of the syspension or .,
proposed revocation by personal sarvice
or registered of certified mail, rétuth
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receipt requested This notice shall state
the following:
(1) The reasons for the suspemuon or
proposed revocation;
{2) The terms of the suspension or -
proposed revocation; and
" (3) The period of suspension or
proposed revocation.
_ (b) Opportunity for Informal Review.
" . The written notice shall state that the
.~ laboratory will be afforded an
' opportunity for an informal review of
~ the suspension or proposed revocation if
it 80 requests in writing within 30 days

e

o PR P e rey

R LG YL
L

»E :  of the date of mailing or service of the
s . notice. The review shall be by a person
o or persons designated by the Secretary :
4 " and shall be based on written = -
B submissions by the laboratory and the
rl.' Department of Health and Human
' Services and, at the Secretary’s .
y discretion, may include an opportunity -
: for an oral presentation. Formal rules of
Ry _evidence and procedures applicable to
b/ S proceedings in a court of law shall not
E - apply. The decision of the reviewing
- official shall be final.
¥ {c) Effective Date. A suspension shall
& be effective immediately. A proposed

revocation shall be effective 30 days

is requested, upon the reviewing
official's decision to uphold the
proposed revocation. If the reviewing
official decides not to uphold the -
suspension or proposed mvocahon. the
suspension shall terminate immediately
and any proposed revocation shall not
take effect.

(d) DHHS-Recognized Certification
Program. The Secretary's responsibility
under this section may be carried out by
a DHHS-recognized certification
program in accordance with these
Guidelines.

3.16 Recertification.

- Following the termination or

expiration of any suspension or
. revocation, a laboratory may apply for
. recertification. Upon the submission of
evidence sahsfactory to the Secretary .
that the laboratory is in compliance with
... these Guidelines or any DHHS- o

" recognized certification program in
- accordance with these Guidelines, and
any other conditions imposed as part of
the suspension or revocation, the .
Secretary may recertify the laboratory
or accept the recertification of the -
- laboratory by a DHHS- recogmzed

. certification program.

" 3.17 Performance Test Heqmrement for
* Certification. B

 (a) An Initial and Contmumg )
_Requirement. The performance tesung

" program is a part of the initial .

: evaluahon of a laboratory seekmg

after written notice is given or, if review '

.specimen container, but generally no. . .
.~ more than two drugs will be present i in
any-one specimen in order to imitate the .
‘type of specimen which a laboratory -

certification (both performance testing
and laboratory inspection are required)
and of the continuing assessment of
laboratory performance necessary to
maintain this certification. .

(b) Three Initial Cycles Required.
Successful participation in three cycles
of testing shall be required before a
laboratory is eligible to be considered
for inspection and certification. These

_ initial three cycles (and any required for

recertification) can be compressed into a
3-month period {one per month).

(c) Six Challenges Per Year. After
certification, laboratories shall be -
challenged every other month with one

set of at least 10 speclmens a total of six

cycles per year.
(d) Laboratory Prooedures Identical

' for Performance Test and Routine

Employee Specimens. All procedures
associated with the handling and testing
of the performance test specimens by
the laboratory shall to the greatest
extent possible be carried outina -

-manner identical to-that applied to

routine laboratory specimens, unless

. otherwise specified.

(e) Blind Performance Test. Any
certified laboratory shall be subject to
blind performance testing (see 2.5(d}). -
Performance on blind test specimens
shall be at the same level as for the
open or non-blind performance testing.

(] Reporting—Open Performance
Test. The laboratory shall report results
of open performance tests to the
certifying organization in the same

* manner as specified in 2.4(g)(2) for

routine laboratory specimens.

8.18 Performance Test Spec:men
Composition.

(a) Description of the Drugs.
Performance test specimens shall
contain those drugs and metabolites
which each certified laboratory must be
prepared to assay in concentration
ranges that allow detection of the
analyte by commonly used _
immunoassay screening techniques.
These levels are generally in the range
of concentrations which might be "

- . expected in the urine of recent drug _

users. For some drug analytes, the
specimen composition will consist of the
parent drug as well as major -

‘metabolites. In some cases, more than - -

one drug-class may be included in one

normally encounters, For any particular
performance testing cycle, the actual
composition of kits going to different

laboratories will vary but, within any -

annual penod all laboratories

- same total set of specimens.

'apphcant laboratory shall successfull

. of this section at least 50 percent. of th

. disqualification. .- -

participating will have analyzed the

(b) Concentrations. Performance test
specimens shall be spiked with the drug
classes and their metabolites which are
requlred for certifications: marijuana, .. . . -
cocaine, opiates, amphetamines, and -

_phencyclidine, with concentration levels -

set at least 20 percent above the cutoff -
limit for either the initial assay or the
confirmatory test, depending on which’
to be evaluated. Some performance test
specimens may be identified for GC/MS -
assay only. Blanks shall contain less-
than 2 ng/ml of any of the target drugs.
These concentration and drug types may
be changed periodically in response to

factors such as changes in detection

technology and patterns of drug use. -
3.19 Evaluation of Pefannance Testm,g

(a) Initial Certification. (1) An .
applicant laboratory shall not report any
false positive result during performance . .
testing for initial certification. Any false
positive will automatically disqualify a -
laboratory from further consideration.

(2) An applicant laboratory shall
maintain an overall grade level of 90
percent for the three cycles of
performance testing required for initial
certification, i.e., it must correctly

- identify and confirm 90 percent of the

total drug challenges for each shipment. =

_ Any laboratory which achieves a score

on any one cycle of the initial .
certification such that it can no longer
achieve a total grade of 90 percent over
the three cycles will be immediately
disqualified from further consideration. - ...
(3) An applicant laboratory shell ~°: > -
obtain quanfitative values for at least80 ~ .-
percent of the total drug challenges R
which are +20 percent or +2 standard
deviations of the calculated reference - -
group mean {whichever is larger).
Failure to achieve 80 percent will resnlt
in disqualification. T
(4) An applicant laboratory shall not R
obtain any quantitative values that T
differ by more than 50 percent from the, .
calculated reference group mean. Any . : "
quantitative values that differ by more:
than 50 percent will result in .
disqualification. - °
(5) For any individual dru.g an

detect and quantitate in'accordance -
with paragraphs (a}(2). (a}{3), and (a)(4

total drug challenges. Failure lo
successfully quantitate at least 50
percent of the challenges for any
individual drug will result in - -

(b) Ongoing Testing 5f Ceruﬁed
Laboratories.—(1) False Positives and:
Procedures for Dea[mg With Them. No:
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false drug identifications are acceptable
for any drugs for which a laboratory
offers service. Under some
circumstances a false positive test may
result in suspension or revocation of
certification. The most serious false
positives are by drug class, such as -
reporting THC in a blank specimen or
reporting cocaine in a specimen known
to contain only opiates,
Misidentifications within aclass (e. g e
codeine for morphine) are also false

.positives which are unacceptable in an

appropriately controlled laboratory, but
they are clearly less serious errors than
misidentification of a class. The
following procedures shall be followed
when dealing with a false positive:

(i) The agency detecting a false
positive error shall immediately notify
the laboratory and the Secretary of any
such error.

_(ii) The laboratory shall provide the
Secretary with a written explanation of
the reasons for the error within §
working days. If required by paragraph
{b)(1)(v) below, this explanation shall
include the submission of all quality
control data from the batch of
specimens that included the false

- positive specimen.

(iii} The Secretary shall review the
laboratory's explanation within 5
working days and decide what further

-action, if any, to take.

(iv) If the error is determined to be an
administrative error (clerical, sample
mixup, etc.), the Secretary may direct -
the laboratory to take corrective action
to minimize the occurence of the
particular error in the future and, if there
is reason to believe the error could have
been systematic, may require the

- laboratory to review and reanalyze

previously run specimens.
{v) If the error is determined to be

. technical or methodological error, the

laboratory shall submit to the Secretary
all qualrty control data from the batch of
specimens which included the false
positive specimen. In addition, the
laboratory shall retest all specimens

"analyzed positive by the laboratory from

the time fo final resolution of the error
back to the time of the last satisfactory
performance test cycle. This retesting

-shall be documented by a statement

signed by the individual responsible for
the day-to-day management of the
laboratory's urine drug testing.
Depending on the type of error which
caused the false positive, this retesting
may be limited to one analyte or may -

include any drugs a laboratory certified

under these Guidelines must be .
prepared to assay. The laboratory shall
immediately notify the agency if any
result on a retest sample must be - -
corrected because the critieria for a

positive are not satisfied. The Secretary
may suspend or revoke the laboratory s

certification for all drugs or for only the
drug or drug class in which the error
occurred. However, if the case is one of
a less serious error for which effective
corrections have already been made,
thus reasonably assuring that the error
will not occur again, the Secretary may

" decide to take no further action.

(vi) During the time required to
resolve the error, the laboratory shall
remain certified but shall have a

.. designation indicating that a false

positive result is pending resolution. If
the Secretary determines that the
laboratory's certification must be
suspended or revoked, the laboratory’s
official status will become "Suspended"
or “Revoked” until the suspension or
revocation is lifted or any recertification
process is complete.

(2) Requirement to Identify and
Confirm 90 Percent of Total Drug
Challenges. In order to remain certified,
laboratories must successfully complete
six cycles of performance testing per
year. Failure of a certified laboratory to
maintain a grade of 90 percent on any
required performance test cycle, i.e., to
identify 90 percent of the total drug
challenges and to correctly confirm 90
percent of the total drug challenges, may
result in srspension or revocation of
certification.

{3) Requirement to Quantitate 80
Percent of Total Drug Challenges at
*20 Percent or *+2 standard deviations.
Quantitative values obtained by a
certified laboratory for at least 80

* percent of the total drug challenges must

be +20 percent or +2 standard
deviations of the calculated reference
group mean (whichever is larger).

{4) Requirement to Quantitate within

. 50 Percent of Calculated Reference

Group Mean. No quantitative values
obtained by a certified laboratory may
differ by more than 50 percent from the
calculated reference group mean.

(5) Requirement to Successfully

Detect and Quantitate 50 Percent of the -

Total Drug Challenges for Any
Individual Drug. For any individual
drug, a certified laboratory must
successfully detect and quantitate in
accordance with paragraphs (b)(2),
(b)(3), and (b){4) of this section at least
50 percent of the total drug challenges.
(6) Procedures When Requirements in
Paragraphs (b)(2)-(b)(5) of this Section
Are Not Met. If a certified laboratory
fails to maintain a grade of 90 percent

per test cycle after initial certification as -
. -Pelfarmanca.

required by paragraph (b){2) of this
section or if it fails to successfully
quantitate results as required by.
paragraphs (b)(3), (b){4). or [b)(5) of this
section, the laboratory shall be -

immediately informed that its

performance fell under the 90 peroent
level or that it failed to successfully
quantitate test results and how it failed

* whom have been trained as laboratory

_inspection of laboratory premises;

16 revocation or suspensnon of

to successfully quantitate. The :
laboratory shall be allowed 5 working
days in which to provide any
explanation for its unsuccessful
performance, including admrmstrative :
error or methodological error, and ..
evidence that the source of the poor. . .
performance has been corrected. The -
Secretary may revoke or suspend the -
laboratory's certification or take no
further action, depending on the
seriousness of the errors and whether:
there is evidence that the source of the -
poor performance has been corrected-
and that current performance meets th
requirements for a certified laboratory -
under these Guidelines. The Secretary
may require that additional performance
tests be carried out to determine .- :
whether the source of the poor ;
performance has been removed. If the -
Secretary determines to suspendor = -
revoke the laboratory's certification, the .
laboratory's official status will become -
“Suspended” or “Revoked"” until the
suspension or revocation is lifted or "=~
until any recertxﬁcahon process is - -
complete. .
{c) 80 Percent of Pamc:patmg .
Laboratories Must Detect Drug. A -~
laboratory’s performance shall be -
evaluated for all samples for which
drugs were spiked at concentrations
above the specified performance tes
level unless the overall response from i
participating laboratories indicates that )
less than 80 percent of them were able '
to detect a drug. L
(d) Pammpauon Required. Failure ho .
participate in a performance test or to
participate satisfactorily may result ln
suspension or revocation of L
certlﬁcatlon :

3.20 Inspections.

Prior to laboratory certification under
these Guidelines and at least twice a -
year after certification, a team of three
qual.fied inspectors, at least two of -

inspectors, shall conduct an on-site

Inspections shall document lhe_ov
quality of the laboratory setting far the
purposes of certification to con ucL’
urine drug testing. Inspection reporls
may also contain recommendatign’
the laboratdry to'correct deficiencie
noted during the lnspection. T

3.21 Results of Inadequata

Failure of a laboratory to comply w]

certification as provided In 318
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SUBJECT: Establishing a Drug-Free Federal Workvlace RETAIN UNTIL SUPERSEDED

Washington, D. C. 20415
December 27, 1989

Heads of Departments and Independent Establishments:
1. PURPOSE

a.  The usc of illegal drugs by a significant proportion of the national workforce has major
adversc cffects on the welfare of all Americans, and results in billions of dollars of lost
productivity each year. There is no reason to believe that therc is a greater incidence of
illegal drug use in the Federa! workforce than in the private workforce. However, as the
Nation's largest cmployer,the Federal government and its two million civilian employees must
be in the forefront of our national effort to eliminate illegal drugs from the American
workplace.

b.  The use of illegal drugs by Federal employees, whether on or off the job, cannot be
tolerated. Employees who use illegal drugs have three to four times more accidents while at
work. Federal workers have a right 10 a safe and secure workplace, and all American citizens,
who daily depend

on the work of the Federal government for their health, safety, and sccurity, have a right to a
reliable and productive civil service. Federal agencies must take action for thc protection of
individual drug users, their co-workers, and the society at large. In recognition of this,
President Reagan, in Executive Order 12564, set forth the policy of the United States
Government to climinate drug use from the Federal workplace.

c. Agencies will establish a comprehensive drug prevention program which is humane,
responsible, and effective. In recognition that employees who use drugs arethemselves,
primarily responsible for changing their behavior, the program will include drug education
and training, employee counseling and assistance, and voluntary drug testing. However, where
appropriate, there will be mandatory drug testing and disciplinary action.

d. This will be a balanced program which emphasizes offering a helping hand to employees
who are using illegal drugs. At the same time, it must be clear to all that continued illegal drug
use by employees will not be tolerated and may result in disciplinary action up to and
including removal.

¢. Under the Executive Order, OPM is directed 1o issue government-wide guidance to agencies
on the implementation of the terms of the Order.

2. AGENCY RESPONSIBILITIES

a. The head of each Executive agency shall develop a plan for achieving the objcctive of a

drug-free workplace with due consideration of the rights of the government, and the

employee.  Agencics should make every rcasonable effort to ensure workforce understanding
( of, and employee organization cooperation with, their drug prevention programs.

Communications should emphasize the importance of the drug prevention program for agency
( mission and thc community ar large. Further, agencies should ensure that their drug

Inquiries; Office of the General Counsel, (202) 632-4632
Code: 792, Federal Emoloyees' Health and Counseling Proarams

Distribution: rRasic FPM and FPM Suoplement 792-2

OPM FORM 652 1719
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prevention programs complement agency programs to deal with alcohol abuse and related
employee probiems.

b. Each agency plan shall include:

(1) A statement of policy setting forth the agency's expectations regarding drug use and
the action to be anticipated in response to identified drug use: :

(2) Employee Assistance Programs (EAP's) with high level direction, cmphasizing
education, counseling, referral to rehabilitation, and coordination with available community
resources; .

(3) Supervisory training to assist in identifying and addressing illegal drug use by agency
cmployees (agencies may wish to include material on alcohol abuse in -this training);

(4) Provision for self-referral as well as supervisory referrals to counseling or
rehabilitation with maximum respect for individual confidentiality consistent with safety and
security requirements; and

(5) Provision for idcmifyiné illegal drug users, including testing on a controlled and
carefully monitored basis in accordance with E.O. 12564 and the guidance contained below.

c. Agencies should consult with the Attomey General regarding their drug testing programs,
as provided by Section 6(b) of the Order.

d. Each Federal agency will expedite the implementation of a Drug-Free Workplace plan.
Those agencies with cenified plans will fully implement them, consistent with the holdings in
recent court decisions, by January 5, 1990, as required in the National Drug Control Strategy.
This implementation is to include Employee Assistance Programs or other appropriate
mechanisms, training for supervisors. rehabilitation for drug users, and drug testing.
Agencies without currently cenified plans will complete certification by January 5, 1990, and
fully implement the plans by April 5, 1990.

3. AGENCY DRUG TESTING PROGRAMS
a. Comprehensive Testing for Employees in Sensitive Positions. In accordance with section 3(a)
of Executive Order 12564, the head of each Executive agency shall establish a program to test
for the use of illegal drugs by employees in sensitive positions.
(1) For purposes of this program, the term "employee(s) in a sensitive position” refers to:
i. An employee in a position that an agency head designates Special Sensitive, Critical-

Sensitive, or Noncritical-Sensitive under Chapter 731 of the Federal Personnel Manual or an

employce in a position that an agency head designates as semsitive in accordance with
Executive Order No. 10450, as amended:

ii. An employee who has been granted access to classified information or may be
granted access to classified information pursuant to a determination of trustworthiness by an
agency head under Section 4 of Exccutive Order No. 12356;

iii. Individuals serving under Presidential appoi_mmchts:.

iv. Law enforcement officers as defined in § U.S.C. § 8321(20); and



FPM Letter 792-19 (3)

‘.

v. Other positions that the sgeacy head determines involve law enforcement, national
sccurity, the protection of life and property, public health or safety, or other functions
requiring a high degree of trust and . confidence.

(2) The head of each agency has discretion to determine which sensitive positions for
which comprehensive .testing is authorized ought to be subject to such testing. This
determination should be based on the nature of the agency's mission, its employees' duties, the
cfficient use of agency resources, and the danger that could result from the failure of an
employee to discharge his or her dutics adequately. Thus, who will actually be tested is a
function of a two step analysis by the agency head. :

i. First, the criteria set forth in Section 7(d) of Executive Order 12564 must be applied
to all employees in the agency to determine which employees fall into the “pool” of employees
potentially subject to drug testing; this is the pool of "employees in sensitive positions” as
defined in the Executive Order. While the definition of the pool of "employees in sensitive
positions™ is the same from agency to agency, the testing of all employees in that pool may be
appropriate for some agencies and not for others depending upon the duties of the positions
and the missions of the agencics. If an agency head decides mot to test all employees in the
pool, then a further detcrmination must be made as outlined below.

ii. Second, a determination must then be made from this pool as to which positions
will actually be tested. For the sake of clarity within this guidance, this second group of
positions is referred to as Testing Designated Positions (TDPs). Thus, an agency head may
determine not to designate all sensitive positions as TDPs, but may limit testing to ccntain
positions.  For instance, this may include positions where national security considerations are
present, as well as positions where there is a clear impact on public health or safety (e.g., air
traffic controllers; operators of motor vehicles; medical, nursing, and related health care
personnel) or positions relating to illegal drug control (c.g., law enforcement officers such as
customs agents and drug enforccment agents). Other positions should be reviewed with
particular carc when one or more of the following are present as regular, recurring duties:
operation or maintcnance of any (ransportation, motor vchicle, aircraft, or heavy or other
large mechanical or electrical equipment; work with explosive, toxic, radioactive. or other
dangerous  materials; work with fluids or gases under heat or pressure; work by employees
uniquely positioned to exploit highly sensitive computer or financial data for financial gain.

(3)  When sclecting TDPs, agencies should ensure that the selection process does not result
in arbitrary, capricious, or discriminatory selections. Agencies must be able to justify their
selection of TDPs as a ncutral application of the sclection criteria set forth in section
3(a)(2)(ii), above. Agencies arc absolutely prohibited from selecting positions for drug
lesting on the basis of a desire to test particular individual employees.

(4) Individuals in TDPs may be selecied for comprehensive testing in a variety of ways.
For example, their names or social sccurity numbers may be sclected randomly by computer,

they may be sclected according to their birth dates, or they may be selected by the first letter
in their surnames. ’

(5) Comprehensive testing may include unscheduled testing and random sampling of the
cmployees within the group of TDPs. As an alicrnative to this mcthod of sclection, the head of
an agency may, at his or her discrction, designate that all employees in TDPs shall be tested.

(6) In carrying out their responsibilitics under Scction 3 of Executive Order 12564, agency
heads should review their testing designated positions periodically as significant new decisions
on drug tcsting are issued by the courts.

b. Voluntary Testing. The head of cach Executive agency shall cstablish a program for
voluntary employee drug testing that allows employees to volunicer 1o participate in the drug
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testing program. An agency should afford an opportunity for any cmployce to stcp forward
and be tested at a time determined appropriatc by the agency.

c. Reasonable Suspicion Testing. In addition to the testing outlined in subsections (a) and (b) of
this section, the head of each Exccutive agency is authorized to test an employee when there is
a rcasonable suspicion that any employee uses illegal drugs. For the purposes of this program

"reasonable suspicion” is an articulable belicf that an employee uses illegal drugs drawn from

specific and particularized facts and reasonable inferences from those facts.

(1) Prompt supervisory training to assist in identifying and addressing illegal drug use by
agency employees should be provided to supervisors as cach agency develops and implements
its agency program. Such training will make supervisors more sensitive to employee
behavior and help supervisors recognize those facts that give rise to a rcasonable suspicion.

(2) "Reasonable suspicion” that an employee uses illegal drugs may be based upon, among
other things:

i. observable phenomena, such as direct observation. of drug use and/or the physical
symptoms of being under the influences of a drug;

ii. a pattern of abnormal conduct or erratic behavior;

iii. arrest or conviction for a drug related offense; or the identification of an employee
as the focus of a criminal investigation into illegal drug possession, use, or trafficking;

iv. information provided either by reliable and credible sources or independently
corroborated; or :

v. newly discovered cvidence that the employee has tampered with a previous drug
test.

(3) Where testing is conducted based on reasonable suspicion, each agency should
promptly detail in writing the circumstances which formed the basis of its determination that
reasonable suspicion exists to warrant the testing. Such documcntation should be rctained in
the adverse action file compiled by the agency.

d. Accident/Unsafe Practice Testing. The head of cach agency is also authorized to test an
cmployee for illegal drug use in an examination authorized by the agency regarding an
accident or unsafe practice.

e. Follow-up Testing. The head of cach agency may also require agency-administered follow-
up drug testing during or after counseling or rchabilitation for illegal drug use through an
Employee Assistance Program. While follow up testing may be undertaken as a pant of
counseling or rehabilitation under the Employee Assistance Program, only the results of
agency-administcred follow-up testing may be used, if verificd positive results are obtained, to
support an adverse action taken under scction 5(d)(2) of the Executive Order. To insurc ils
integrity, such agency-administered follow-up testing ought to be unannounced.

f. Applicant Testing. The head of cach Execulive agency is authorized, but not requircd, to test
any applicant for illegal drug use. Agency hcads who choose 10 test applicants for illegal drug
usc havc a varicty of options. For example, dcpending on the mission of the agency, an agency
may wish 1o tcst all applicants for cmployment. On (he other hand, an agency may dctermine

that it will limit applicant testing to applicants for TDPs. Where an applicant must submit to a

physical cxamination as a condition of cmployment, an agency may wish to require a drug test
as part of the physical cxamination procedures.
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(1)  Agencies should include notice of drug testing on vacancy announcements for those
positions where drug testing is required. A sample notice provision for vacancy
announcements or other information about the position would read as follows: "All applicants
for this position will be required to submit to a urinalysis for illegal drug use prior to
appointment in the Federal service.”

(2) Where applicants are given preemployment physical examinations, drug testing may
be performed as part of the physical examination procedures. Where no physical examinations
are required, applicants should be contacted and directed to report to a designated contractor or
agency facility for their drug test. Before a drug test is conducted, all applicants may be .
advised of the opportunity to submit medical documentation that may support a legitimate use
of a specific drug. Aside from the general notice of the drug-testing requirement in vacancy
announcements, applicants should receive as litle notice as possible of the actual date and time
of their drug test. A urine specimen should be taken no more than forty-eight hours after the
applicant is contacted to set up the drug testing.

(3) In remote locations, applicants should be directed to report to the nearest contractor or
agency facility. Agencies ought to provide for reimbursement to applicants for reasonable
cxpenses incurred in travel to the drug testing facility. In extremely remote areas, the
contractor :

may be required to travel periodically to the region to perform drug-testing of applicants.
(4) All applicants with verified positive test results should be refused employment.

g. Hardship Exemption. Agencies may choose to exempt certain positions from the drug testing
program on the basis of hardship due to the remote location of the duty station of the positions,
the unavailability of on-site testing personnel, or the lack of an appropriate site for test

administration.  Agencies should, however, use reasonable means to overcome such hardships.

4, DRUG TESTING PROCEDURES
a. 60 Day General Notice to All Employees.

(1) Agencies which have not yet implemented a drug testing program shall ensure that at
least sixty days elapse between a general one-lime notice to all employees that a drug testing
program is being implemented and the beginning of actual drug testing. Such notice should
indicate the purpose of the drug testing program, the availability of counscling and
rehabilitation assistance through the agency's Employee Assistance Program, when testing
will commence, the general categories of employees to be tested, and the gencral parameters of
testing. Agencies may decide to include with their notice a description of their drug program
or a copy of the internal personnel rules establishing their program.

(2) Any agency may take action as described in parts 3c and 3d. of this letter without
reference to thc 60 day notice requirement.

b. Special Notice 1o Covered Employees. Agencies should ensure a specific notice is given, in
writing, to each employee in a TDP no later than thirty days before testing commences. We
recommend that agencics obtain a written acknowledgement of receipt of the notice. A sample
acknowledgement for agency consideration is provided as attachment 1 to this letter. The
noticc should contain the following information:

(1) The reasons for the urinalysis test, consistent with agency policy formulated in
accordance with sections 1 and 3a. of this letter.
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(2) Notice of the opportunity for an employee to idcnli'fy himself voluntarily as a user of
illegal drugs willing to undertake counseling and. as nccessary, rehabilitation, in which case
disciplinary action is not required. :

(3) Assurance that the quality of testing procedures is tightly conmtrolled, that the test used
to confirm usc of illegal drugs is highly reliable, and that test results will be handled with
maximum respect for individual confidentiality, consistent with safety and security.

(4) Notice of the opportunity and procedures for submitting supplemental medical
documentation that may support a legitimate use for a specific drug, - :

.

(5) The circumstances under which testing may occur, consistent with the policy set forth
in section 3 of this letter. _ .

(6) The consequences of a verified positive result or refusal to be tested..'i'ncluding
disciplinary action. ‘

(7) The availability of drug abuse counscling and referral services. including the name
and telephone number of the local Employee Assistance Program counselor.

¢. Notice to Employees Tested Under Specific Conditions. Employees being tested under
conditions outlined in section 3c, 3d, and 3¢ will receive notice that includes information
contained in section 4b., paragraphs (1), (3), (4), (6), and (7). Employces being tested under
conditions outlined in section 3c will also receive notice of the circumstances leading to the
decision to test them for illegal drug use.

d. Agency Response to Persons Refusing to Participate in a Required Drug Test.

(1) To maintain the ‘integrity of the testing and enforcement program, agencies should
initiate disciplinary action for employees who refuse to be tested. Such action may include, but
is not necessarily limited to, removal of such employces as failing to meet a condition of
employment and/or refusing to comply with the requirements of the agency's drug-free
workplace program.

(2) Applicants who are not current employees and who refuse to be tested must be refused
that employment.

¢. Technical Guidelines for Drug Testing.  The Sccretary of Health and Human Services, as
directed by Executive Order No. 12564, issued Mandatory Scientific and Technical Guidelines for
Federal Employee Drug Testing Programs. 53 Fed. Reg. 11970, April 11, 1988, Agencies must
conduct their drug testing programs in accordance with those scientific and technical
guidelines.

f. Confidentiality of EAP Treatment Records and Drug Test Results. Agency drug testing
programs under E.Q. 12564 shall contain procedures 1o protect the confidentiality of 1) medical
and rehabilitation records and 2) drug test results. These two classes of information are
contained in different systems of records and are subject to different confidentiality
requirements. However, both EAP treatment records and drug test results may be utilized in
the program. Thus, both arc discussed below. '

(1) Records of the identity, diagnosis, prognosis, or trcatment of any patient which are
maintained in connection with performance of a drug abuse prevention program conducted,
regulated, or indirectly assisted by a Federal agency must be .kept confidential and may be
disclosed only under limited circumstances and for specific purposes.’ Agencics may wish to
refer to regulations issued by the Dcpariment of Health and Human Services (42 C.F.R. § 2.1.et
seq. (1987) ) on maintaining the confidentiality of trcatment records.
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(2) Drug abusc treatment records may be disclosed without the consent of the patient only:
i. to medical personnel to the extent necessary to moct a genuine medical emergency;

ii. 1o qualificd personnel for conducting scientific rescarch, management audits,

financial audits, or program evaluation, .with all patient |dent|fy|ng information removed from
the data; or .

iii. if authorized by .an appropriatc court order granted after application showing
good cause. _ : _ . : . :
(3) Any other disclosure may be made only with the written consent of the patient, and °
only under the circumstances set out below. Such consensual disclosure may be made to the
patient's employer for verification of treatment or a general evaluation of treatment progress.

(4) Agency drug testing programs should include confidentiality protections consistent
with the above requircments. These protections should extend to drug testmg results made a
part of treatment and rehabilitation records.

(5) Accordingly, drug abuse treatment or rchabilitation records may not be otherwise
disclosed by agencies without- the consent of the employee involved. A sample consent for
release of patient information during and after trecatment or rehabilitation and a sample
relecase memorandum arc included in attachments 2 and 3, respectively. Any disclosure . without
such consent is strictly prohibited.

(6) As noted above, agencies will also obtain confirmed positive drug test results that are
not part of trecatment and rehabilitation records. - As part of the drug testing procedure and in
conformity with section 503 of the Supplemental Appropriations Act of 1987, Pub. L. 100-71,
confirmed positive test results- may only be released without prior written employee consent to
the agency's medical review official (as defined in the HHS Mandatory Scientific and Technical
Guidelines for Fedcral Employee Drug Testing Programs), the administrator of the agency
Employee Assistance Program (EAP), to the management official(s) having authority to take
adverse personnel action against such cmployee and pursuant to the order of a count of
component jurisdiction where required by the United States Government to defend against any
challenge against any adverse -personnel action.

(7) Under the HHS Mandatory Scientific and Technical Guidelies for Federal Employee
Drug Testing, after examination and verification by the medical review official, confirmed
positive test results will be forwarded to the EAP program administrator and to the management
official(s) having authority to take adverse personnecl action against such employece. Drug test
results should be protected under the provisions of the Privacy Act, 5 US.C. § 552a, et seq., and
should not be rclcased in violation of that Act. '

g. Privacy in Drug Testing. Agency drug testing procedures under E.O. 12564 must allow
individual privacy unless the agency has rcason to bclicve that a particular individual may
alicr or substitutc the specimen to be provided. Agencics should refer to the HHS Mandatory
Scicntific and Technical Guidelines for Fedcral Employce Drug Testing Programs for lhc
specific procedures to be followed. in conducting drug tests.

(1) The sample shall be provided in a rest room stall or similar cnclosure so that the
cmployee is not becing viewed while providing thc samplc. However, this requirement does not
restrict the ability of the employer to control the test arca and to take other actions to ensure
that the employee does not substitute or tamper with the sample. For example, the employer
may: (a) control the test area 10 cnsure that samples have not becen hidden for substitution; (b)
prohibit the carrying of bags, luggage, bricfcases, or other containers into the test area; (c)
prohibit the wcaring of coats and/or jackets in the-test arca; (d) station a testing official in the
rest room outside the stall where visual obscrvation is not possible, but whcre the official can
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monitor the sctting for tampering; (c) examine the sample after It is_provided for
abnormalities in color, temperature, or other cvidence that tampering may have occurred.
Agencies should refer to the HHS Mandatory Scientific and Technical Guidelines for Federal
Employee Drug Testing Programs for more specific information on sample collection.

(2)  Generally, an employee or applicant may be required to provide a sample under
observation only if therc is reason to believe that the employece or applicant may alter or
substitute the urine specimen. For example, employers may wish to require observation when
facts and circumstances suggest that the person to be tested: (a) is an illegal drug user: (b) is
under the influence of drugs at the time of the test; (c) has previously been confirmed by the
agency to be an illegal drug user; (d) is seen to have equipment or implements used to tamper
with urine samples; (¢) has recently been determined to have tampered with a sample. -

5. AGENCY ACTION UPON FINDING THAT AN EMPLOYEE USES ILLEGAL DRUGS

a.  Drug Use Determination. The determination that an employee has used illegal drugs may be
made on the basis of direct observation, a criminal conviction, verified positive resuits of the

agency's drug testing program, the employee's own admission, or other appropriate
determinations.

b. Mandatory Initiation of Removal from Sensitive Positions. While removal of an employee
confirmed to have used illegal drugs is authorized under the Executive Order, initiation of an
action to remove the employee from the Federal service is _required after a second

determination fhat™ the” employee “uses illegal drugs. Sections 5(b) and 5(d), respectively, of
Executive Order 12564.” "If occupying a sensitive position, the employec must not be allowed to
remain on duty status in that position. Section 5(c) of Executive ‘Order 12564. Removal of an
employee occupying a sensitive employee who is determined to use illegal drugs may be
necessary if there are no non-sensitive positions to which the employee may be.transferred in
the agency, unless the agency head determines that maintaining the employee in ‘the sensitive

position would not pose a danger to public health or safety or the national security.

c. Mandatory EAP Referral. Upon reaching a finding that an employee uses illegal drugs,
agencies will refer the employee to an Employee Assistance Program and give the employee an
opportunity to undertake counseling and rehabilitation activities. Section S(a) of Executive
Order 12564. While agencies should provide reasonable support and assistance to employees

who demonstrate a desire to become drug-free, the ultimate responsibility 0 be drug-free rests
with the individual employee.

d.Discretionary Disciplinary Actions. Upon the first confirmed determination that an
employee uses illegal drugs, there is a range of disciplinary actions available to an agency,
from a written reprimand to rcmoval. Except for employees who voluntarily identify
themsclves as users of illegal drugs. obtain appropriate counseling and rehabilitation, and
thereafter refrain from illegal drug use, agencies are required to initiate some form of
disciplinary action against employees who are found to use illegal drugs. Section 5(b) of
Exccutive Order 12564. Agencies have discretion in dcciding what disciplinary measures to
initiate, consistent with the requirements of the Civil Service Reform Act and other
appropriate factors. Among the disciplinary mecasurcs available to agencics arc the following:

(1) Rcprimanding thc cmployce in writing.

(2) Placing the cmployce in an cnforced leave slatus, consistent with the procedural
requircments of 5 C.F.R. §§752.203 or 752.404 as appropriate.

(3) Suspending the employce for fourtcen days or less consistent with the procedural
rcquirements in 5 C.F.R. §752.203.
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(4) Suspending the employee for 15 days or more consistent with the procedural
requirements in 5 C.F.R. §752.404. ' o

(5) Suspending the cmployee, consistent with the procedural requirements in S C.F.R,
§752.404, until such time as he or she successfully completes counseling or rehabilitation or
until the agency determines that action other than suspension is more appropriate to the
individual situation. .

(6) Reducing the employee in grade consistent with the procedural requirements in . 5
C.FR. §752.404.

(7) Removing the cmployee from Federal service, consistent with the procedural .
requirements of § C.FR. §752.404, for: verified illicit use of an illegal drug; refusal to take a
drug test authorized by E.O. 12564; refusal to obtain or successfully complete counseling or
rehabilitation as required by the Executive Order; or once having completed counscling or
rehabilitation, failing to refrain from illegal drug use.

(8) Initiating action to remove the employee from Federal service is mandatory upon a

second verified finding of illegal drug use. Section 5(c) of Executive Order 12564.

—— 2

e. Preponderance of Evidence Requirement. Agencies are reminded that any action, including
removal, taken against an employee under title 5 United States Code, Chapter 75, must be
supported by a preponderance of the evidence. Care should be taken in the conduct of tests and
the handling of testing samples to ensure that requircments of evidentiary proof may be met.

6. STATISTICAL REPORTING. Agencies shall keep statistical records on: (1) the number of
employees tested and the number of employces with verified positive tests; and (2) the number
of applicants tested and the number of applicants with verified positive tests. Personally
identifying information in these statistical records is strictly prohibited. ~The HHS Mandatory
Scientific and Technical Guidelines for Federal Employee Drug Testing Programs contain
additional requircments for statistical reporting.

7. EMPLOYEE COUNSELING AND ASSISTANCE

a. Program Requirement. Federal agencics are required by Public Law 92-255, as amended;
Public. Law 99-570; and by 5 C.F.R. Part 792 10 establish programs for appropriate prevention,
treatment and rehabilitation of Federal civilian employees with drug abuse problems.
Agencies are authorized to establish Employee Assistance Programs to mect this mandate.

b. EAP Requircment. Executive Order 12564 identifies Employce Assistance Programs as an
essential element 10 an agency's plan to achieve a drug-free workforce, and explicitly states
that agencies shall refer all employees found to be using. illegal drugs to their Employce
Assistance Program for assessment, counseling, and. refcrral for treatment or rehabilitation as
appropriate. '

c. EAP Role. Employee Assistance Programs play an important role in identifying and
resolving employee substance abuse by: demonstrating the agency's commitment to
climinating illcgal drug use; providing employees an opportunity, with appropriate assistance,
to discontinue their drug use:; providing educational materials to managers, supervisors and
cmployees on drug abuse issucs; assisting supcrvisors in confronting employees who have
performance and/or conduct problems which may be based, in whole or in part, on substance
abuse; assessing employee-client problems and making referrals to appropriate treatment and
rchabilitation facilities; and following up with individuals during the rchabilitation period to
track their progress and encourage succcssful complction of the program.
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d. EAP Elements. In keeping with Executive Order 12564, agencics -should ensurc that:

(1) EAP's are available to all employees, including those located outside of the Washington
metropolitan area and major regional cities. Agencies are encouraged to. explore ‘a ‘variety of
means for meeting this requirement, mcludmg privatc cantractors and cooperative

arrangements with other Federal agencies, State and local: govemmcnts. and . non-proﬁt
organizations. - R

(2) At sites where it is not feasible to establish‘n continuing EAP, agencies should armange
for employee access on a "needs” basis to comparable local resources or, through trnvel or
private telephone calls, to se;vnces of established EAP's in other locations.

L T

(3) EAP's, whether in-house or operated through contract, are ndequately stal'l'ed with
fully qualified individuals who can: e .

i. Provide counseling md nsmstance to employees who sclf-' rcfcr for ueahncnt or
whose drug tests have been verified posmve. and monitor thc employees progress through
trcatment and rehabilitation;

ii. Provide needed cducation and training to all. levels of the organization on- types and
cffects of drugs, symptoms of drug use and its impact on performance and conduct,
relationship of the employee
assistance program with the drug testing program, and related treatment, rehnbllltatlon. and
confidentiality issues; : -

iii. Ensure that the conﬁdentiality of test results and related medical and
rehabilitation records are maintained in accordance with the specific requirements contained
in Public Laws 92-255 and 93-282, with regulations published in 42 C.FR., »Pm 2, and wnth
guidance contained in Section 4 of this Letter.

v

(4) Adequate treatment resources have been identified in the commumty in order to
facilitate referral of drug abuse clients.

(5) All employees in the agency are informed about the EAP- and lts services.

(6) The Employee -Assistance Program plays an appropriate role in the development and
implementation of the agency's Drug-Free Workplace program. EAP's should not be involved
in the collection of urine samples or the initial reporting of the results of drug tests, but rather
be a critical component in the agency's cfforts to counsel and rehabilitate’ drug- abusing
cmployees, as well as in educating the workfofce on drug abuse and its symptoms.

¢. Further EAP Assistance.

(1) Attachment 4 provides a list of consortia throughout the United States. Agencies

wishing to join an existing consortium should contact the |ndmdual listed regarding that
possibility. s .

(2) Attachment S provides the names and addresses of . agencies and organizauons which
van be contacted rcgarding treatment facilities and education matcnals lhroughout thc US

(3) The Model Employee Assistance Program provnded as attachmem 6 addrcsscs lhose
functions OPM considers essential for an EAP to provide in support of the President's drug-free
workplace initiative. The model is intended to be of use to agencies in developing new EAP's
and in assessing the adequacy of existing programs. OPM's Employee Health Services Branch
(Tel. (FTS/202) 632-5558) is available for technical assistance -on these provisions. -
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8. COMPLIANCE WITH SECTION 628 OF THE TREASURY, POSTAL, AND GENERAL GOVERNMENT
APPROPRIATIONS ACT OF 1989

a. Background Information. On September 22, 1988, President Reagan signed into law the
Treasury, Postal, and General Government Appropriations Act of 1989, Public Law No. 100-440.
Section 628 sects forth drug-free workplace requirements for Federal departments, agencies,
and instrumentalities. Section 8131(c) of the Defense Appropriations Act (Pub. L. No. 100-463),

which was signed into law on Oclober 1, 1988, extended the effective date of Section 628 until
January 16, 1989.

b. Basic provision. Section 628 provides that:

No depanment, agency, or instrumentality of the United States recciving
appropriated funds under this Act for fiscal year 1989, or under any other Act
appropriating funds for fiscal year 1989, shall obligate or expend such funds unless
such department, agency, or instrumentality has in place, and will continue to
administer in good faith, a written policy designed to ensurc that all of its workplaces
are free from the illegal use, possession, or distribution of controlled substances, (as
defined in the Controlled Substances Act) by the officers and employees of such
department, agency, or instrumentality.

¢. Rclationship to Executive Order 12564. Exccutive Order (E.O) 12564, dated September 15, 1986,
rcquired agencies to adopt drug-free workplace plans prohibiting the “"use” of controlled
substances contained in Schedules I and II, as defined in 21 U.S.C. 802(6) and listed in Part B,
Subchapter 13 of that Title. In order to comply with Section 628, agencies may modify their
drug-frec workplace plans to cover (i) "possession, or distribution,” in addition to "use,” and

(ii) controlled substances contained in Schedules III through V, in addition to Schedules I and
11.

d. Limitation. The inclusion of all contrelled substances among the scope of drugs covered
under a drug-free workplace plan does not license agencies to test for drugs other than
Schedule I and II controlled substances now authorized (such as marijuana, opiates, cocaine,
phencyclidine, and amphetamines).

¢. Agency Responsibilities: Y

(1) Agencies which were covered by Section 628 are rcquired to comply with its
provisions by January 16, 1989. All agencics which are covered by E.O. 12564 are included
within the scope of Section 628; however, the scope of Section 628 is broader than E.O. 12564. If
agency personnel are not sure whether or not an agency is covered by Scction 628, they
should consult with their agency General Counscl.

(2) If an agency or instrumentality is in the Exccutive Branch, and is not covered by E.O.
12564, but it is now required 10 produce and administer a written policy to satisfy the
provisions of Section 628, the agency or instrumentality may wish to dcvelop its policy in
vonformity with E.Q. 12564, the Decpartment of Health and Human Scrvices (HHS) Mandatory
Scicntific and Technical Guidclines for Federal ployce Drug Testing Programs, and this FPM
Letter. Although an agency is not rcquired by tion 628 to follow the above mentioned
guidelines and the Executive Order, it is rccommended that agencies do so in order to help their
written policics be lcgally sustained.

(3) Agencies which wish to implement Scction 628 by amending their cxisting drug-frce
workplacc plans may do so by adopting thc appendix 1o this FPM Letter as an appendix to their
plan.  Agencics are not rcquircd 10 submit this amendment to HHS for certification or approval.
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(4) Agencics which have already submitted their drug-free workplace plans 1o HHS for
certification are not required to re-submit plans to HHS which have been amended to
incorporate the provisions of Section 628.

f.  Agency Compliance. Agencies or instrumentalities failing to comply with Section 628 by
January 16, 1989, may be in violation of the Anti-deficiency Act. Agencies or instrumentalities
which anticipate problems with compliance should immediately consult with their General

Constance Berry Newman
Director -

Attachments




- Attachment 1 to FPM Letter 792-19

-SAMPLE-

[AGENCY NAME]

ACKNOWLEDGEMENT OF NOTICE TO EMPLOYEES
WHOSE POSITION IS DESIGNATED SENSITIVE FOR DRUG TESTING PURPOSES

i acknowledge receiving notice of the establishment of [agency namel's

~ employee drug testing program. 1 understand that 1 may be selected for
screening by urinalysis testing for the presence of controlled substances. 1
understand that & verified ' positive result of that testing or refusal to

submit to testing may result in disciplinary action up to and including
-dismissal from the Federal service.

I have read the notice announcing the establishment of an employee
. drug testing program.

Printed or ﬁped Name

Signature of Employee

Date
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~ =SAMPLE-

CONSENT FOR RELEASE OF PATIENT INFORMATION
DURING OR AFTER TREATMENT OR REHABILITATIONM

1, . hereby consent to the disclosure of
{imployee/Patient name) _ :
{nformation concerning my progress in terminating {llegal drug use. I
authorize the to disclose that {nformation to
TTreatment/Rehabilitation Faciltity)

, director of the Employee Assistance Prograr
(Name) . . : ’
at and to ., My ‘super:
(Name of Agency) . ~(Name of supervisor)
and to the agency Medical Review Official for drug use monitoring -und:
Executive.Order 12564, which provides for a drug-free Federal workplac

I understand that this consent is subject to revocation at any time
except to the extent that action has been taken in reliance thereon,
that it will expire without .express ' revocation upon

Tdate, event, condition.)

Thnis consent to disclose the above-described treatment records was
freely given, without reservation, for the purpose set out above.

{Signature of employee/patie:

TDate on which consent is Sit¢
CLAUSE FOR USE IF EMPLOYEE IS A MINOR OR LEGALLY INCOMPETENT

, the [parent/legal guardian or perso:

(Name)
legatl representative] of the above named employee/patient, hereby cons
( to the aforementioned release of informatfon on his/her behalf.
(
{Signature)
(

(Date)



Attachment 3 to FPM Letter 792-19

=SAMPLE~

RELEASE MEMORARDUM

SUBJECT: Release of Patient Information

FROM: [Program making the disclosurel

TO: [Name or title of the person or organization to which the
disclosure is to be madel -

In accordance with the attached "Consent for Release of Patient
Information,” we have released information to you on [Patient's namel.

This information has been disclosed to you from records whose
confidentiality is protected by Federal law. See 42 U.S.C. § 290ee-3.
Pederal regulations, at 42 C.F.R. Part 2, prohibit you from making any
further disclosure of it without the specific written consent of the person to
whom it pertains, or as otherwise permitted by those regulations. A general

authorization for the release of medical or other information is NOT
sufficient for this purpose.

The Federal rules restrict any use of the information to criminally investigate
or prosecutc any alcohol or drug abuse . patient.

*

¥ -

(Note: This memorandum [s substantially the same as the one appearing in
Appendix D of PPM Supplement 792-2.)
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OPERATING EAP CONSORTIA CONTACTS

GEOGRAPHIC LOCATION LEAD AGENCY  POINT OF CONTACT  FTS/AREA CODE
ANCHORAGE, AK FAA JAMES OLIVER (9071 271-5875
ATLANTA, GA B -PHS REGINA BRONSON 242-0406

(404) 331-0406
BOSTON, MA g OPM JODY -HUBERT 835-6533
UP STATE NY HHS ROBERT POLLIO 264-2586
CHICAGH, IL PHS FRANCES WENCE ' BB6-4215
CINCINNATI, OH PHS FRANCES WENCE 886-4215
DALLAS, TX PHS ROSALIE K. PHILLIPS 729-3577
DENVER, CO PHS DR. R. LORTSCHER  776-0078
KANSAS CITY, MO CASU JOHN MCCLAY 867-3501
LONG ISLAND, NY HHS ROBERT POLLIO 264-2586
STATE OF MICHIGAN PHS FRANCES WENCE 886-4215
STATE OF NEW JERSEY HHS ROBERT POLLIO 264-2586
NEW YORK CITY, NY HHS ROBERT POLLIO ' 264-2586
PHILADELPHIA, PA HHS BRENDA WELLS 596-4757
SEATTLE, WA ARMY CORP JOHN BARETT, JR.  (206) 764-3568
OF ENG.

PUERTO RICO/VIRGIN ISL. HHS ROBERT POLLIO 264-2586
WASHINGTCN, D.C. ~PHS PETER MAZZELLE 443-3357

( .

€
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TREATHENT FACILITY DIRECTORIES

1. National Directo of Drug -Abuse and Alcoholism Treatment and
’ Prevention Program, Stock No. 517524-51252-1. Eostx 316.00

Available from: Superintendent of Documents
’ Goverment Printing Office
. washington, D.C. 20402
Tele: (202) 783-3238

2. Washinaton Metrovolitan Area Directorv of Alcohol/Drug
Treatment Resources, OPM WPS=0l, September 1984, No Cost

available from: Oftice of Personnel Management
" Employee Health Services Branch (PSOG)
1900 E. Street, N.tl. Room 7H3S
Washington, D.C. 20415
Tele: (202) 632-5558

3. Copina Cataloa (listing resources available in the
Washinqton Metropolitan Area for alcohol, drugs and
other addictions problems) Updated catalog expected
to he available December 1986. Cost to be determined.

Available from: The Washington Area Council on Alcohol
and Drug Abuse
1221 Massachusetts Ave., N.W.
Washington, D.C. 20005
Tele: (202) 783-1300
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MODEZL EMPLOYEE ASSISTANCE PROGRAM
IN SUPPORT OF A DRUG-FREE WORKPLACE

l. Purpose. To implement fully an effective Employvee Assistance
Program (EAP) within (agency) which provides short term
counseling and referral services to employees with druq

Problems. This i{s in keeping with the President's policy, set
forth in Executive Order 12564, to eliminate drug use from the
Federal workplace and to of fer an opportunity for rehabilitation
to users of illeqal drugs. This model is intended to supplement
"onqoing employee assistance nrograms which, in addition to drug
abuse, address alcohol abuse and other employee problems.

2. BRackaround. Public Law 92-255, as amended, requires Federal
agencies to develop and maintain appropriate prevention,
treatment and rehahilitation programs and services for drug abuse
among Federal employees. Requlations implementing this
Feguirement are contained in Title 5, Code of Federal Regulations
(CFR) Part 792. Guidance is further provided in Subchapters 5
and 6 of Federal Personnel Manual (FPM) Chapter 792, and FPM
Supplement 792-2. Executive Order 12564 of September 15, 1986,
established further requirements for agencies and employees in
order to obtain a drug-free Federal WWorkplace. On October 27,
1986, the President signed into law the Omnibus Druag Enforcement,
Education, and Control Act of 1986, P.L. 99-570. That law
reiterates Conqressional concern about the prevention of illeqgal
drua use-and the treatment of Federal employees who use drugs.

3. Obiective. The obiective of the EAP is to assist emplnyees
with drua prodlems to find treatrment, to follow up with them

during recovery and rehabilitation, and to help them remain drug-
free.

4. Palir_‘i.

A. As an emclover, the (acency) is concerred with the well-
being of its employees, the maintenance of work force
Procuctivity, and the preservation of a safe and secure
workplace. The use of illegal druas by (agency) embloyees,

whetrher on or off the job, is inconsistent with these aocals and
will not be tolerated.

B. The (agency) stands ready to assist employees in becoming
drug free. ' .

C. ©Employees who are users of illeaal drugs are encourajsed
to seek counselino and other apdropriate assistance voluntarilv,

including that availasle threcuah the (aqency's) Emplovee
Assistance Progran.
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D. The confidential natﬁfe of client records will be
safequarded and only disclosed in accordance with the
confidentiality provisions of Title 42 CFR, Part 2.

E. To the extent feasible, program services will be provided
to family members dealing with the drua problem of an employee,.

- or to an employee dealina with the drug problem of a family

member. o

. Program Responsibilities.

A. Agency Emplovee Assistance Proagram Administrator. The
Employee Assistance Program Administrator has the lead role in
ensuring that the (agency's) EAP program meets the requirements
of E.O. 12564, and is responsible for the development,

implementation and review of the aagency EAP. In addition to

supervising the headguarters EAP Coordinator and counselor(s),
the Administrator will provide advice and assistance in
establishing field office EAP's. The EAP Administrator will
advise aaency components on the submission of annual statistical
reports and will prepare consolidated reports on the aagency's EAP

activity for submission to the Office of Personnel Management on
a fiscal year basis.

B. Emnlovee Assistance Program Coordinators.

(1) The Emplovee Assistance Program Coordinator has
responsibility for implementing and operatina the EAP within an
agency camponent, such as the Headgquarters office or a field
installatiop. More than one coordinator may hbe«deemed necessary.
depending on the size of the assigned component.t* Where the EAP
gservices are contracted out, the coordinator has responsibility

. for monitoring the contractor performance and verifyina services

rendered within (agency). The person(s) selected for such
assignments will be allotted sufficient official time to:

(a) implement effectively the agency emplovee
assistance policy and program as well as to assist in the
development and implementation of the agency drug testing program
as it relates to the counseling and rehabilitation of drug-
abusing employees: ‘

(b) determine appropriate supervisory traihing and
other activities needed to educate and inform the workforce about
drugs and symptoms of druq abuse;
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{c) develop and maintain counseling capahility
(through .personnel, medical, or other counselina resouxce,
including contractinag out):

(d) establish liaison with community education,
treatment and rehabilitation facilities: and,

(e) evaluate the program and report to management on
results and effectiveness.

C. Enmnlovee Assistance Counselors. (1) In some instances,
the EAP Coordinator may have the necessary skills, time and
motivation to function as the Employee Assistance Counselor. The
Employee Assistance Counselor serves as the initial point of
contact for employees who ask or are referred for counseling, and
will be allotted sufficient official time to imnlement the
program effectively. At a minimum, persons desianated as
Emplovee Assistance Counselors should be, or provisions should bhe
made for them to be:

(a) Familiar with the provisions of Executive Orcder
12564, "Druq-Free Federal Workplace" and Federal Personnel Manual
Letter 792-16, "Establishing a Drug-Free Federal Workplace".

(h) Tcained in:

- counseling employees in the occupational
setting,

- identification of drug abuse, and,
- administering the Employee Assistance Program.
(c) Able to comnmunicate effectively with emplovees,
sunervisors and marnagers concerninng druq use and its symptoms and
cons2¢cuences. .
(2) Krowleldnaszzle ak

v2a:sent and rehabailitation cf
on fees and payment szhedules.

00
"o

mation

-

(e) Able to discuss €rug treatment and rehabilitation
insurance coveraqge available to employees throuah the Federal
Employee Health Benefits Program.

(f) Able to distinguish the occasional user from the
addicted user and to sucqest the approoriate treatment based on
that information (e.a., after hours attendance at Narcotics
Ancnymous meetings to sianificant medical assistance).
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{q) Able to nrovide training and education on drug
abuse to employees, supervisors, union representatives, etc.

(2) 1In offices where counseling staff is not available
within the agency, reasonable efforts should be made to provide
employees with access to a qualified counselor outside of -the
agency. This may include authorizina official time for the
employee to visit or be visited by a counselor personally, or
other steps which may be appropriate.

(3) For employees referred as a result of drug-testing,
counselors should document the treatment plan prescribed.
Signature of this document by both the counselor and client will
ensure mutual understanding of the treatment plan and the
conseguences of failure to remain drug free.

(4) 1In order for the counselor to bhe viewed as the
source of assistance and understanding for employees, the
person(s) performing these functions should not be involved in
the actual drug testing of employees. -

D. Emplovee's Role. All employees are encouraged to enhance
their drug awareness through educational oprortunities afforded
by the EAP or the community at large. Employees who are illegal
drug users are encouraged to seek counseling assistance
voluntarily. Employees found to be users of illegal drugs are
recuired to accept referral to the EAP and are urged to cooperate
with medical treatment and/or rehabilitation programs that are
indicated.

E. Medical Personnel.

(1) Emrloyee health units provide emergency diagnoses and
first treatment of injury or illness of employees during duty
hours. Where indicated, the emplovee should be further referred
to a private physician or community health service. If such’
cases ultimately are determined to have stemméd from abuse of
druas, medical personnel should discuss the facts of the -
s{tuation with the supervisor and the employee and refer the °
employee for counselina. A close working relationship with the
EAP Counselor(s) is essential for program success. The Health
Unit staff is available for consultation with and assistance to
personnel assiqned EAP responsibilities.

(2) Where such facilities do not exist, these services
are provided whenever possible through existing occupational
health facilities and/or cammunity physicians or clinics.
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6. Trainino and Education. ¢

A. Supervisorv trainina. Empl oyee counselors will conduct
or otherwise provide training sessions for agency. 'supervisors on

the handling of problems of substance abuse. Appropriate’ tonics
include: wr

(1) Drug awareness and symptoms of drug use.

(2) Recommended methods for dealing with the suspected .
or identified druq user.

(3) Supervisory responsihilities under E.O. 12564,
(4) Confrontation and referral technigues.

(5) Explanation of the (agency) employee assistance

proaram and its relationship with the (agency) druq testing
proqram.

(6) General principles of rehabilitation including
techniques for supervisors to assist employees in returning to
the worksite, given specific (agency) needs and requirements.

(7) Personnel management issues (e.q., relationship of
this proaram to performance appraisal and disciplinary programs;
leave usage; and, supervisory notes and documentation). :

B. Enplovee education. The Employee Assistance Coordinator
will ensure that employee seminars on topics dealing with drug
use are provicded periodically. Managers and supervisors shall

encourage employee attendance at these seminars and provide other -

appropriate supcort. On a continuing basis, educational
materials and information on drug abuse will be available to
individual employees.

7. Pdlicicty 0f ZTAD ¢n emnlaveosg.

A. Tris pclicv and program will be made known to all _
(acency) employees. All new employees will be informed of the
services available under this program as they enter on duty.

B. The names and locations of Employee Assistance
Counselor(s) should be listed in telephone directories and
displayed on employee bulletin boards.

C. Periodic emplovee memoranda and other anoropriate

putlications should be used to keep emplovees informed of FAP
services.
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8. Short-term Counselina and Referral.

A. Referrals to the Employee Assistance Proaram are for the
purposes of identifying the nroblem, referrina the employee to
the appropriate treatment resource in the community and following
up with the emplovee during recovery and rehabilitation.

B. Voluntarv referrals, or self referrals, are to be.
encouraged throughout EAP materials.

C. . In the case of a mananement referral as a result of a verifiec
positive drua screen, the emnioyee assistance staff will
{nterview and/or consult with supervisors .and management
officials, as requested, and provide them with guidance on how to
refer the drua abusina emplovee to the assistance prooram. Once
the referral is made, and the emplovee agrées to the appointment
with the counselor, the counselor will reaguire the emplovee to
sion a consent for release of information to the supervisor
before assistance will he provided. This consent will cover the
release of information pertaining to the emnloyee's compliance
with the agreed upon treatment plan and the employee's proaress
during and at the end of treatment. Upon obtaining the signed
consent, the counselor will assess the problem(s), review the
emplovee's health insurance coveraane and refer the individual to
an anpropriate treatment resource in the Community. The
counselor will monitor the employee's treatment and keep the
supervisor advised as to the orogress heing made. The counselor
will periodically follow-up with the employee and his or her
supervisor after any treatment which occurs and offer support and
assistance as needed. :

9, Communitv Resources. The FAP will develop a. working
relationsnip with community assistance resources. Proqram
coordinators and counselors will determine which community
agencies or individuals best meet employee and management

needs. Caontact should be established with specialized resources
such as the following:

A. State druag authorities for help in identifying treatment
resources for druag abhusina employees;

B. Narcotics Anonymous for information on where and when
meetings are held;

C. Hospital and clinic treatment facilities in order to
establish a working relationship between the counselor and the
receivinn treatment source; and,

D. Drug abuse councils to keep abreast of the latest
development regarding drug abuse.
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10. Preceram Interrelationshivs.

A. Relationship with Druag Testina Prooram. As called unon,
( the EAP staff will work with the drug testing proaram staff in
N ¢ the develonment and implementation of the drug testing program.
( However, EAP staff are not to be involved in the collection of
C urine samples or the initial reporting of drua test results. EAP

efforts are to focus on counseling and rehabhilitatina drug-
abusing employees, as well as on educating the workforce.
reqarding drug abuse and its symptoms.

~

(

B. Relationship of the Supervisor. Supervisors have
explicit expectations of their emnloyees in terms of job
performance and behavior. Wwhen supervisors are advised of
confirmed employee drug use, they are recuired to refer the
employee to an Emplovee Assistance Proqram and to initiate an
aporopriate personnel action. 1In those situations involving
illegal drugs, except as provided in Section 5(b) of Executive
Order 12564, disciplinary action is recuired to be initiated
against employees who are found to use illeqal druas.
Supervisors should work with the Employee Assistance Counselor to
monitor the emnloyee's proqress during treatment and
rehabilitation and take aopropriate personnel action should the
employee fail to remain drug free.

C. Relationship with Labor Orcanizations. The supnort and
active participation of labor organizations is a key element in
the success of an employee assistance prcgram. Therefore, where
there are units of exclusive recognition, management should:

(1) Ccmamunicate to iabor organizations a strong
commitment to providing assistance to emplovees.

(2) Consult cor necotiate, as appropriate, concerning the
implementaticn of the EAP,

(3) Include u
tr2inlng and oriernctaticn proura-
understarding of program policy, ce
prcgram elements. -

ives i~ anpronriate

-
n

11. Recordkeepina and Remorting,

A. Counselina Records. Records on employees who have been
referred for counseling will be maintained in a secure and
Confidential manner. Information on any drug abuse client will
be released only to the management official empowered to
reconmend or take action, in accordance with the emplovee's
consent to release, and for the reasons identified in section BC
above. Any information obtained bv a surervisor frem the
counselor must be maintained, as with all employee records, in a
strictly cenfidential manner. In addition, to the extent that
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(
C counseling records include employee treatment records, they shall
be maintained in accordance with Public Law 93=579 (Privacy Act),
C Public Law 93-282 and Title 42 CFR, Part 2 ( Confidentiality of Alcoho! and
Abuse Patient Records). Consequently, access to these records will be
C strictly limited. All appropriate steps, including necessary

‘physical safeguards, will be taken to ensure against unauthorized
disclosure.

B. Reports to OPM, The EAP Administrator will compile
sufficient statistical and proqrammatic data to provide the basis
for evaluating the extent of drug abuse problems and
effectiveness of the assistance program. The EAP Administrator
will also submit agency-wide reports to the Office of Personnel
Management that contain data required by OPM to meet the
statutory reporting reguirements contained in P.L. 99-570.

12. Proaram Evaluation. The EAP Administrator and Coordinators
will requiarly evaluate their program to determine the
effectiveness and efficiency of services. These evaluations will
include: services to employees with druq abuse problems,
referral procedures and effectiveness, supervisory training,
emnplovee orientation, reporting systems, availability and
accessihility of EAP, records systems, outreach activities,
staffing and qualifications procedures. Written evidence of
program evaluations, identified deficiencies and correction plans
will be available for review by the EAP Administrator.

Documented modifications in the program's assessment and

intervention services should be made based upon the findings of
such evaluations.
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;

1. The (agency name) hereby adopts the following amendments to the Drug-Free
Workplace plan referenced and attached.

a. The following language is adopted as a free standing paragraph at the end of the
section in the plan entitled "policy” or "statement of policy":

It is (agency name) policy that its workplace be free from the illegal use, possession, or
distribution of controlled substances, (as specified in Schedules I through V, as defined in 21
U.S.C. 802(6) and listed in Part B, Subchapter 13 of that Tite) by the officers and employees of
(agency name) . The possession and distribution of controlled substances will be dealt with
promptly in accordance with legal and administrative disciplinary procedures. However, the
policy's primary goal is to ensurc that illegal drug use is ecliminated and that the (agency
name) workplace be safe, healthful, productive, and secure. :

b. In any references to grounds for “"rcasonable suspicion testing”, the term “trafficking"
shall also mean "distribution"”.

c. In addition to all grounds contained in this plan, there shall be grounds for
reasonable suspicion testing of an employee if the employee is the focus of a criminal
investigation into the illegal use, possession, or distribution of controlled substances.

d. Where authorities and guidance are cited in the plan as references, the following
authority and guidance are added:

i). Authority: Section 628 of the Treasury, Postal Service, and General
Government Appropriations Act of 1989, Pub. L. 100-440, as amended

ii). Guidance: Office of -Personnel Minagemcnt (OPM) Federal Personnel Manual
(FPM) Letter 792-18, December 30, 1988, sctting forth guidelines to agencies, departments, and
instrumentalities in establishing a drug-free workplace pursuant to Pub.L. 100-440.

2. This amendment is effective upon the signature of the agency head or the senior
management official authorized to sign for the agency head.

Date Agency Head or Senior Management Official

*U,S.GOVERNMENT PRINTING OFF 1CE:1989-260-587:00032
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Department of
Health and Human
Services

Substance Abuse and Mental Health
Services Administration

Mandatory Guidelines for Federal
Workplace Drug Testing Programs; Notice
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the impartiality and objectivity of the
MRO in reporting testing deficiencies or
errors to appropriate agency officials.

The Secretary proposes tillat anew
Section 2.5(d)(1) be added which
requires agencies to purchase only blind
quality control materials that have been
{a) certified by immunoassay and GC/
MS, and (b) have stability data which
verifies their performance over time.
This proposed requirement is included
because there is no current uniform
criteria for the preparation, certification,
and stability of urine samples provided
by numerous vendors for use in
agencies’ blind performance testing
programs. Requiring the certification
data will assist in preventing the use of
materials that may be unacceptable as
blind quality control specimens.

In section 2.5(d)(2), the requirement
to maintain a minimum of 10 percent
blind samples is proposed to be reduced
to 3 percent (with a maximum of 100
samples) submitted per quarter. This
change could significantly reduce the
costs associated with maintaining a
blind sample program without affecting
the ability to monitor a laboratory’s
performance. In addition, the 3 percent
requirement coincides with that
adopted by the Department of
Transportation for their regulated
industry programs.

The Secretary proposes to add a new
section 2.6(h), as redesignated, to clarify
that the Medical Review Officer must
report the final results of drug tests to
the agency in writing and in a manner
designed to ensure confidentiality of the
information. This provision is simply a
clarification of existing practice.
Requiring final results to be in writing
assists in preventing reporting errors.
The Department also believes that the
Medical Review Officer must transmit
drug test results in a manner designed
to ensure confidentiality of the
information, since this is sensitive
information.

Subpart C—Certification of
Labaratories Engaged in Urine Drug
Testing for Federal Agencies

It is proposed that the last sentence of
section 3.4 be amended to clarify that a
certified laboratory must inform all
clients when procedures followed for
those clients do not conform to the
standards specified in these Guidelines
or when any action is taken which
suspends or revokes the laboratory’s
certification. Most certified laboratories
promote themselves as “NIDA certified”
and many clients rely on this
certification. Thus, it is essential that
clients are aware of any departure from
the Guidelines or problems with the
laboratory’s certification.

It is proposed that section 3.12(c) be
added to clarify the existing authority of
the Secretary to take whatever action is
necessary to ensure that certified
laboratories continue to satisfy all
provisions of these Guidelines and to
ensure the full reliability of drug testing.
This includes issuing directives to any
laboratory suspending the use of certain
analytical procedures when necessary to
protect the integrity of the testing
process; ordering any laboratory to
undertake corrective actions to respond
to material deficiencies identified in
inspections or proficiency testing;
ordering any laboratory to send aliquots
of urine specimens to be tested at
another laboratory when necessary to
ensure the accuracy of testing under
these Guidelines; reviewing private
sector drug testing data to the extent
necessary to ensure the full reliability of
drug testing for Federal agencies; and
taking any other action necessary to
address deficiencies in drug testing,
analysis, sample collection, chain of
custody, reporting of results, or any
other aspect of the certification program.

The Secretary proposes that section
3.17(c) be amended 1o change the PT
challenges for certified laboratories from
6 cycles per year to 4 cycles per year.
Experience in this and other
performance testing programs indicates
that 4 cycles per year is sufficient to
assess a laboratory’s ability to
forensically test and report results for
PT specimens.

The Secretary proposes that section
3.19(b)(4) be amended to allow a
certified laboratory to report one
quantitative result differing by more
than 50 percent from the target value
within any 3 consecutive cycles of
performance testing. This change would
allow a certified laboratory to make one
administrative or technical error on a
performance testing sample and be
given an opportunity to take corrective
action to ensure that this kind of error
will not reoccur.

The Secretary proposes that new
sections 3.15(e) and 3.22 be added to
provide that the Secretary will
announce in the Federal Register when
laboratories are certified, those whose
certifications have been suspended, or
those whose certifications have been
revoked. These provisions coincide with
existing HHS policy. The Secretary does
not propose to publish in the Federal
Register notices of proposed revocation
of laboratories whose certifications have
not been suspended. Unlike suspended
laboratories, these laboratories do not
pose an immediate threat to the public
health and welfare and may continue
Federal employee drug testing until
such time that the revocation becomes

effective. These laboratories would also
have an opportunity to request internal
review of the decision to revoke.

Section 3.15(e) also provides that the
written notice of the suspension which
is sent to the laboratory will be made
available to the public upon request, as
well as the reviewing official’s written
decision which upholds or denies the
suspension or proposed revocation
under the procedures of subpart D.

The Secretary proposes to revise
section 3.16 to clarify how a laboratory
who has had its certification revoked
may seek recertification. The
Department proposes to revise that
section to provide that, unless otherwise
provided by the Secretary in the notice
of suspension or proposed revocation
under section 3.13(a) or the reviewing
official’s decision under section 4.9(e)
or 4.14(a), a laboratory which has had
its certification revoked and seeks to be
recertified must meet the criteria of
section 3.12(b), as well as all other
requirements of the Guidelines,
including the successful participation in
three cycles of performance testing
(sections 3.17(b) and 3.19(a}) and a
laboratory inspection (sections 3.2(b)
and 3.20). Once recertified, the
laboratory must undergo a second
inspection within three months, after
which biannual inspections will be
required to maintain certification
(section 3.2(b)), as well as participation
in the quarterly performance testing
proiram (sections 3.2(b) and 3.17(c)).

The Secretary proposes to revise
section 3.20 to clarify that inspectors are
to perform inspections consistent with
the guidance provided by the Secretary.
This revision also clarifies that
laboratories are required to follow good
forensic laboratory practice in all
aspects of their drug testing operations
and are required to be in compliance
with these Guidelines. It is the
laboratory's responsibility to correct all
deficiencies identified during the
inspection and to have the knowledge,
skill, and expertise to correct
deficiencies consistent with good
forensic laboratory practice.

Subpart D—Procedures for Review of
Suspension or Proposed Revocation of
a Certified Laboratory

The Secretary proposes to add a new
subpart F which sets forth more detailed
procedures for the review of an
immediate suspension or proposed
revocation of a certified laboratory that
is provided for in section 3.15(b). In
general, these procedures describe how
[aboratories may request an informal
review of the immediate suspension and
the proposed revocation and how the
review will generally be conducted. The
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presiding officia) wi]
and briefs that are submitted and may
provide for g hearing at which time sach
party may Present witnessgs g5 agreed
upon in a Prehearing conference and
may question the opposing party’s
witnesses.

More specifically, the Procedures

the burden of Proving by a
Preponderance of the evidence that jts
decision to Suspend or propose
revocation is appropriate. If the
reviewing officjal upholds the

Proposed revocation gre denied, the
sus%ension will be lifted immediately.
The procedures also provide for ap,

review will be dismissed,

It is the Department’s view that these
procedures wjj] provide a timely and
fair review of suspensions or Proposed
revocations,

Several sectiong have been
redesignated anq other minor proposed
changes have beer, made for

elow in a section-by-section format.

Information Collection Requirements

Any comments related to the
Paperwork Reduction Act of 1980 may
be sent to Allison Eydt: HHS Degk
Officer, Office of Information and
Regulatory Affairs, Office of
Management anq Budget, room 3001,
New Executive Office Building,
Washington, DC 20503.

Information collection and
recordkeeping requirements which
would be imposed o laboratories

I raview documents

engaged in urine drug testing for Federa]
agencies concern quality assurance and
quality control Security and chain of
Custody; documentation; reports;
performance testing; and inspections as
set out in sectiong 3.7, 3.8, 3.10, 3.11,
3.17, and 3.20. T, facilitate ease of use
and uniform Téporting, a chain of
custody form has been developed as
referenced in sections 2.2(c) and 2.2(f).
e information collection and

for review under sectijon 3504(h) of the
Paperwork Reduction Act of 1980,

Dated: July 7, 1992,
James 0. Mason,
Assistant Secretary for Health.

Dated: August 25, 1992,
Louis w, Sullivan,
Secre!ary.

Accordingly, the following
amendments are proposed to the
Mandatory Guidelines for Federal
Workplace Drug Testing Programs
published on April 11, 1988 (53 FR
11979);

PROPOSED AMENDMENTS TO THE
MANDATORY GUIDELINES FOR FEDERAL
WORKPLACE DRUG TESTING PROGRAMS

The Table of Contents with aJ] proposed
changes included will be revised to read as
follows:

Subpart A—General
1.1 Appiicability.

1.2 Definitions,

1.3 Future Revisions.

Subpart B—Scientific and Technical
equirements

2.1 The Drugs.

2.2 Specimen Collection Procedures,

2.3 Laboratory Personnel,

2.4 Laboratory Analysis Procedures.

2.5 Quality Assurance and Quality Control.

2.6 Reporting and Review of Resuts.

2.7 Protection of Employee Records,

2.8 Individua] Access to Test and
Laboratory Certification Results.

Subpart C—Certification of Laboratories

Engaged in Urine Drug Testing for Federal

3.1 Introduction,

3.2 Goals and Objectives of Certification,

3.3 General Certification Requirements.

3.4 Capability to Test for Five Classes of
Drugs.

3.5 Initial and Conﬁrmatory Capability at
Same Site,

3.6 Personnel,

3.7 Quality Assurance and Quality Control.

3.8 Security and Chain of Custody.

3.9 One-Year Storage for Confirmed

Positives.
3.10 Do(:umentation.
311 Reports,
3.12 Certification,
3.13 Revocation.

3.14
3.15
3.16
3.17

Suspension,
otice.
Recertification,
Performance Test Requirement for
Certification,
3.18 Performance Test Specimen
Composition.
3.1 Evaluation of Performance Testing,
3.20 Inspections,
3.21 Results of Inadequate Performance,
3.22  Listing of Certified Laboratories,

4.1 Applicability.

4.2 Definitions,

4.3 Limitations op Issues Subject to Review.

4.4 Specifying Who Represents the Parties.

4.5 The Request for Informal Review and
the Reviewing Official’s Response,

4.6 Abeyance Agreement,

4.7 Preparation of the Review Filg and
Written Argument,

4.8 Opportunity for Oral Presentation.

4.9 Expedited Pracedures for Review of
Immediate Suspension,

4.10 Ex Parte Communications,

411 Transmissjon of Written
Communicationg by Reviewing Officiaj
and Calculation of Deadlines,

4.12 Authority and Responsibilities of
Reviewing Official,

4.13 Administratjve Record.

4.14  Written Decision,

4.15 Court Review of Final Administrative
Action; Exhaustion of Administrative
Remedies,

Subpart A

1. Section 1.1(b) js deleted; sections
1.1(c-f) are redesignated sections 1.1(b-
e}, respectively.

2. Section 1.1(b) as redesignated is
amended by deleting “Except as
provided in 2.6.”

3. Section 1.2 ig amended by adding
the following new definitions ip
alphabetica) sequence:

Calibrator A sample used to prepare
a calibration curve or cutoff of the assay,

Certifying Scientist An individual
with at least 3 bachelor’s degree in the
chemical or biological sciences or
medical technology or equivalent who
reviews all pertinent data and quality
control results, The individual shal]
have training and experience in the
theory and practice of all methods and

relevant to the results that the
individual certifjeg, Relevant training
and experience shal] also include the

Custody; and Proper remedial action 1o
be taken in response to test systems

being out of control limits or detecting
aberrant test or quality contro] results.
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Laboratory Chain of Custody Form
The form(s) used by the testing
laboratory to document the security of
the specimen and all aliquots of the
specimens during testing and storage by
the laboratory. The form, which may
account for an entire laboratory test
batch, shall include the namos and
signatures of all individuals who
accessed the specimens or aliquots and
the date and purpose of the access.

Specimen ghain of Custody Form A
form used to document the security of
the specimen from time of collection
until receipt by the laboratory. This
form, at a minimum, shall include
specimen identifying information, date
and location of collection, name and
signature of collector, name of testing
laboratory, and the names and
signatures of all individuals who had
custody of the specimen from time of
collection until the specimen was
prepared for shipment to the laboratory.

Standard A reference material or
solution used to prepare a calibrator or
control.

4. Section 1.2, definition of Chain of
Custody, second sentence, is amended
to read as follows:

These procedures shall require that an
OMB approved specimen chain of
custody form be used from the time of
collection to receipt by the lahoratory
and that upon receipt by the laboratory
an appropriate laboratory chain of
custody form(s) account for the sample
or sample aliquots within the
laboratory.

5. Section 1.2, definition of Inijtial
Test, is amended to read as follows:

An immunoassay test to eliminate
“negative” urine specimens from further
consideration and to identify the class
of drugs that requires confirmation.

6. Section 1.2 is amended hy deleting
the definition of Permanent Record
Book.

Subpart B

1. In all sections where the term ml
is used for milliliters), it is replaced
with the term mL.

2. Section 2.1(c) is amended as
follows:

Urine specimens collected pursuant
to Executive Order 12564, Public Law
100-71, and these Guidelines shall be
used only to test for those drugs
included in agency drug-free workplace
plans and may not be used to conduct
any other analysis or test unless
otherwise authorized by law except if
additional testing is required to
determine the validity of the specimen.
Urine that tests negative by initial or
confirmatory testing may, however, be
pooled for use in the laboratory’s
internal quality control program.

3. Sections 2.2 and 2.4 are amended
by substituting the terms “in the record
book™ or *“in the permanent record
book,” wherever they appear, with “on
the specimen chain of custody form.”

4. Section 2.2(f)(9) is amended by
deleting “collection site” in the second
sentence.

5. Section 2.2(f)(10) is amended by
replacing 60 milliliters with 30
milliliters (mL), deleting the second and
the third sentence, and changing **(a
glass of water)” in the fourth sentence
to read ‘(e.g., an 8 oz glass of water
every 30 min).”

6. Section 2.2(f)(13) is amended by
changing **32.5°-37.7°C/90.5-99.8°F"" to
read “32°C/90°-100°F.”

7. Section 2.2(f)(13) is amended by
changing the phrase “direct observation
of a same gender collection site person”
to read *‘direct observation by a person
of the same gender.”

8. Section 2.2(f)(16) is amended in its
entirety to read as follows:

When there is any reason to believe
that a particular individual may have
altered or substituted the specimen to be
provided, another specimen shall be
obtained as soon as possible under the
direct observation of a person of the
same gender and both specimens shall
be forwarded to the laboratory for
testing.

9. Section 2.2(f)(17) is amended by
revising the second sentence to read as
follows:

If the specimen is transferred to a
second bottle, the collection site person
shall request the individual to observe
the transfer of the specimen and the
placement of the tamper-evident seal/
tape on the bottle. The tamper-evident
seal may be in the form of evidence
tape, a self-sealing bottle cap with both
a tamper-evident seal and unique
coding, cap and bottle systems that can
only be sealed one time, or any other
system that ensures any tampering with
the specimen will be evident to
laboratory personnel during the
accessioning process.

10. Section 2.2(f}(21) is amended by
deleting the second sentence.

11. Section 2.2(f)(23) is amended in
its entirety to read as follows:

Based on a reason to believe that the
individual may alter or substitute the
specimen to be provided, a higher level
supervisor shall review and concur in
advance with any decision by a
collection site person to obtain a
specimen under direct observation. The
person directly observing the specimen
collection shall be of the same gender.

12. Section 2.2(h), Transportation to
Laboratory, is redesignated as § 2.2(i)
and is amended by substituting the term
“chain of custody documentation” with

the term *‘specimen chain of custody
form.”

13. A new section 2.2(h) is added as
follows:

Split Specimens. The employer may,
but is not required to, use a split sample
method of collection. If the urine
specimen is split into two containers
(hereinafter referred to as Bottle A and
Bottle B), the following procedure shall
be used:

(1) The individual shall urinate into a
collection container. The collection site
person, in the preseiice of the
individual, after determining specimen
temperature, pours the urine into two
specimen containers labelled Bottle A
and Bottle B.

{2) The first specimen bottle (Bottle A)
is to be used for the drug test, and 30
mL of urine shall be poured into it. If
there is no additional urine available for
the second specimen bottle (Bottle B},
the first specimen bottle (Bottle A) shall
nevertheless be processed for testing.

{3) Up to 30 mL of the remainder of
the urine shall be poured into the
second specimen bottle (Bottle B).

(4) All requirements of this part shall
be followed with respect to Bottle A and
Bottle B, including the requirements
that a copy of the chain of custody form
accompany each bottle processed under
split sample procedures.

(5) Any specimen collected under
split sample procedures must be stared
in a secured, refrigerated environment
and an appropriate entry made on the
specimen chain of custody form.

(6) If the test of the first specimen
bottle (Bottle A) is positive, the
individual may request that the MRO
direct that the second specimen bottle
(Bottle B) be tested in a different HHS-
certified laboratory for presence of the
drug(s) for which a positive result was
obtained in the test of the first specimen
bottle (Bottle A). The MRO shall honor
such a request if it is made within 72
hours of the individual's having
received notice that he or she tested
positive. The result of this test is
transmitted to the MRO without regard
to the cutoff levels used to test the first
specimen bottle (Bottle A).

{7) Any action taken by a Federal
agency as a result of a positive drug test
(e.g., removal from performing a safety-
sensitive function) may proceed
pending the result of the test on the
second specimen bottle (Bottle B).

(8) If the result of the test on the
second specimen bottle (Bottle B) is
negative, the MRO shall void the test
result for Bottle A. Any action taken
under paragraph (7) shall be reversed
and the individual shall re-enter the
group subjoct to random testing as if the
test had not been conducted.
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14. Section 2.3(a) is amended by
substituting the term '‘responsible
person”’ for the term “qualified
individual.”

15. Sections 2.3(b} and 2.4(g) are
amended by substituting the term
“certifying scientist(s)" for the terms
“qualified individual(s)" and
“responsible individual” and by
deleting the last sentence in § 2.3(b).

16. Section 2.4(a)(1), last sentence, is
amended to read as follows:

The laboratory shall maintain a record
that documents the dates, time of entry
and exit, and purpose of entry of
authorized visitors, maintenance, and
service personnel accessing secured
areas.

17. Section 2.4(b)(2), second sentence,
is amended to read:

Aliquots and laboratory chain of
custody forms shall be used by
laboratory personnel for conducting
initial and confirmatory tests while the
original specimen and specimen chain
of custody form remain in secure
storage.

18. Section 2.4(d), third sentence, is
amended to read as follows:

When conducting either initial or
confirmatory tests, every batch shall
contain an appropriate number of
standards and controls (see section 2.5
(b) and (c)).

19. Section 2.4(e)(1), the initial test
level for marijuana metabolites
appearing in the table, is amended by
changing the value of 100" to *50.”

20. Section 2.4(e}(2), second sentence,
is amended to read:

The agency requesting the
authorization to include other drugs
shall submit to the Secretary in writing
the agency’s proposed initial test
methads, testing levels, and
performance test program.

21. Section 2.4(e)(3) is added to read
as follows:

Specimens that test negative on all
initial immunoassay tests will be
reported negative. No further testing of
these negative specimens is permitted
and the samples shall either be
discarded or pooled for use in the
laboratory's internal quality control
program.

22. Section 2.4(e)(4) is added to read
as follows:

Multiple screening tests (also known
as rescreening) for the same drug or
drug class may be performed provided
that all tests meet all Guideline cutoffs
and quality control requirements (see
section 2.5(b)). For example, a test is
performed by immunoassay technique
“A” for all drugs using the HHS cutoff
levels, but presumptive positive
amphetamines are forwarded for
immunoassay technique “B" to

eliminate any possible presumptive
positives due to structural analogues.
All tests must include all the
appropriate quality control samples and
use the HHS cutoffs.

23. Section 2.4(f)(1), first sentence, is
amended by deleting the word
“techniques" and the phrase ‘'for each
drug” and by adding after the word
“confirmed” the phrase “for the
class(es) of drugs screened positive on
the initial screen.” The third sentence is
amended by replacing the phrase
“greater than highest standard curve
value” with “‘exceeds the linear range of
the test.” The table is amended by
deleting the two asterisks on the
morphine and codeine lines. A new
superscript 3 is added to the
methamphetamine line of the table with
a new footnote to read “Specimen must
also contain amphetamine at a
concentration 2200 ng/mL.”

24. Section 2.4(f)(2), the second
sentence, is amended to read as follows:

The agency requesting the
autharization to include other drugs
shall submit to the Secretary in writing
the agency’s proposed confirmatory test
methods, testing levels, and proposed
performance test program.

25. Section 2.4(f)(3) is added as
follows:

Specimens that test negative on
confirmatory tests shall be reported
negative. No further testing of these
specimens is permitted and the samples
shall either be discarded or pooled for
use in the laboratory’s internal quality
control program.

26. In section 2.4(g)(1), the last
sentence is deleted.

27. In section 2.4{(g}(2), two new
sentences are added to read:

For amphetamines, to report a
specimen positive for
methamphetamine only, the specimen
must also contain amphetamine at a
concentration equal to or greater than
200 ng/mL by the confirmatory test. If
this criterion is not met, the specimen
must be reported as negative for
methamphetamine.

28. Section 2.4(g)(5) is amended by
replacing the phrase “individual
responsible for day to day management
of the drug testing laboratory or the
individual responsible for testing to the
validity of the test reports” with
“certifying scientist.”

29. Section 2.4(i) is amended by
revising the title to read as follows:

Retesting of a Specimen (i.e., the
reanalysis by gas chromatography/mass
spectrometry of a specimen previously
reported positive or the testing of Bottle
B of a split specimen collection).

30. Section 2.4(l) is amended by
replacing the word “shall” in the last
sentence with the word *‘may."”

31. In section 2.4(n)(2), the title and
first sentence are amended as follows:

Calibrators and Controls. Laboratory
calibrators and controls shall be
prepared with pure drug standards
which are properly labeled as to content
and concentration,

32. A new section 2.4(n)(6) is added
to read as follows:

(6) Restrictions. The laboratory shall
not enter into any relationship with an
agency’s Medical Review Officer that
may be construed as a potential conflict
of interest or derive any financial
benefit by having an agency use a
specific Medical Review Officer.

33. Section 2.5(a) is amended by
revising the first sentence as follows:

Drug testing laboratories shall have a
quality assurance program which
encompasses all aspects of the testing
process including but not limited to
specimen acquisition, chain of custody,
security and reporting of results, initial
and confirmatory testing, certification of
calibrators and controls, and validation
of analytical procedures.

34, Section 2.5(b) is amended to read
as follows:

Each analytical run of specimens to be
screened shall include:

(1) Negative specimens certified to
contain no drug;

(2) Positive controls fortified with
known reference materials;

(3) Positive controls with the drug or
metabolite at or near the threshold
(cutoff);

(4) A sufficient number of calibrators
to ensure and document the linearity of
the assay method over time in the
concentration area of the cutoff. After
acceptable values are obtained for the
known calibrators, those values will be
used to calculate sample data;

(5) A minimum of 20 percent of all
test samples shall be quality control
specimens; and

(6) One percent of each run, with a
minimum of at least one sample, shall
be the laboratory’s blind quality control
samples to appear as normal samples to
the laboratory analysts.

Implementation of procedures to
ensure that carryover does not
contaminate the testing of an
individual's specimen shall be
documented.

35. Section 2.5(d)(1), first sentence, is
redesignated as section 1.1(f).

36. Section 2.5(d)(1), second sentence,
is redesignated a new section 3.19(e)
and the title “Other Performance
Testing” is added prior to that sentence.

37. A new section 2.5(d)(1) is added
to read as follows:
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(1) Agencies shall only purchase blind
quality control materials that have been
certified by immunoassay and GC/MS
and have stability data which verifies
their performance over time.

38. Section 2.5(d)(2} is amended to
read as follows:

During the initial 90-day period of
any new drug testing program, each
agency shall submit blind performance
test specimens to each laboratory it
contracts with in the amount of at least
50 percent of the total number of
samples submitted (up to a maximum of
500 samples) and thereafter a minimum
of 3 percent of all samples (to a
maximum of 100) submitted per quarter.

39. Section 2.5(d)(4), the secon
sentence, is revised to read as follows:

A record shall be made of the
Secretary’s investigative findings and
the corrective action taken by the
laboratory, and that record shall be
dated and signed by the individuals
responsible for the day-to-day
management and operation of the drug
testing laboratory.

40. Section 2.5(d)(6), third sentence,
is amended as follows:

This retesting shall be documented by
a statement signed by the Responsible
Person.

41. Section 2.6 on Interim
Certification is deleted and sections 2.7
through 2.9 are redesignated as sections
2.6 through 2.8.

42. A new section 2.6(h) as
redesignated is added to read as follows:
Reporting Final Results. The Medical

Review Officer shall report the final
results of the drug tests in writing and
in a manner designed to ensure
confidentiality of the information.

43. Section 2.6(b) as redesignated is
amended by replacing the first sentence
with the following sentences:

The Medical Review Officer shall be
a licensed physician with knowledge of
substance abuse disorders. The Medical
Review Officer may be an employse of
the agency or a contractor for the
agency; however, the Medical Review
Officer shall not be an employee or
agent of or have any financial interest in
the laboratory for which the Medical
Review Officer is reviewing drug testing
results. Additionally, the Medical
Review Officer shall not derive any
financial benefit by having an agency
use a specific drug testing laboratory or
have any relationship with the
laboratory that may be construed as a
potential conflict of interest.

44. The last sentence of section 2.6(d)
as redesignated is amended to read as
follows:

This requirement does not apply if the
agency's GC/MS confirmation testing for
opiates confirms the presence of 6-

monoacetylmorphine since the presence
of this metabolite is proof of heroin use.

45, Section 2.6(e) as redesignated is
amended to read as follows:

Should any question arise as to the
accuracy or validity of a positive test
result, only the Medical Review Officer
is authorized to order a reanalysis of the
original sample or the analysis of Bottle
B from a split specimen collection. Such
retests are authorized only at
laboratories certified under these
Guidelines.

46. Section 2.6(f) as redesignated is
amended to read as follows:

If the Medical Review Officer
determines that there is a legitimate
medical explanation for the positive test
result, he or she shall take no further
action and report the test result as
negative.

Subpart C

1. In section 3.2(b), the fifth sentence
is amended to read as follows:

Maintenance of certification requires
participation in a quarterly performance
testing program plus periodic, on-site
inspections.

2. In section 3.4, the last sentence is
corrected to read as follows:

Certified laboratories must clearly
inform all clients when procedures
followed for those clients do not
conform to the standards specified in
these Guidelines or when the laboratory
undergoes a full or partial suspension or
revocation.

3. A new section 3.12(c) is added to
read as follows:

(c) Corrective Action by Certified
Laboratories. A laboratory must meet all
the pertinent provisions of these
Guidelines in order to qualify for and
maintain certification. The Secretary has
broad discretion to take appropriate
action to ensure the full reliability and
accuracy of drug testing and reporting
and to resolve problems related to drug
testing and to enforce all standards set
forth in these Guidelines. The Secretary
shall have the authority to issue
directives to any laboratory suspending
the use of certain analytical procedures
when necessary to protect the integrity
of the testing process; order any
laboratory to undertake corrective
actions to respond to material
deficiencies identified in inspections or
proficiency testing; order any laboratory
to send aliquots of urine specimens to
be tested at another laboratory when
necessary to ensure the accuracy of
testing under these Guidelines; review
private sector drug testing data to the
extent necessary to ensure the full
reliability of drug testing for Federal
agencies; and take any other action
necessary to address deficiencies in

drug testing, analysis, sample collection,
chain of custody, reporting of results, or
any other aspect of the certification
program.

4. Section 3.15, the title is changed
from “Notice; Opportunity for Review”
to read “‘Notice.”

5. Section 3.15(a) is revised as
follows:

(a) Written Notice. When a laboratory
is suspended or the Secretary seeks to
revoke certification, the Secretary shall
immediately serve the laboratory with
written notice of the suspension or
proposed revocation by facsimile mail,
personal service, or registered or
certified mail, return receipt requested.
This notice shall state the following:

(1) The reasons for the suspension or
proposed revocation;

(2) The terms of the suspension or
proposed revocation; and

(3) The period of suspension or
proposed revocation.

6. In section 3.15(b), the second, third,
and fourth sentences are deleted and the
following added after the first sentence:

Subpart D contains detailed
procedures to be followed for an
informal review of the suspension or
proposed revocation.

7. Section 3.15(e) is added to read as
follows:

Public Notice. The Secretary shall
publish in the Federal Register the
name, address, and telephone number of
any laboratory that has its certification
suspended or revoked under section
3.13 or section 3.14, respectively, and
the name of any laboratory which has its
suspension lifted. The Secretary shall
provide to any member of the public
upon request the written notice
provided to a laboratory that has its
certification suspended or revoked, as
well as the reviewing official’s written
decision which upholds or denies the
suspension or proposed revocation
under the procedures of subpart D.

8. Section 3.16, second sentence, is
changed to read as follows:

Unless otherwise provided by the
Secretary in the notice of suspension or
proposed revocation under section
3.13(a) or the reviewing official’s
decision under section 4.9(e} or 4.14(a),
a laboratory which has had its
certification revoked and seeks to be
recertified shall apply for recertification
in accordance with this section. In order
to be recertified, the laboratory shall
meet the criteria of section 3.12(b), as
well as all other requirements of these
Guidelines, including the successful
participation in three cycles of
performance testing (sections 3.17(b)
and 3.19(a)) and a laboratory inspection
(sections 3.2(b) and 3.20). Once
recertified, the laboratory must undergo
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a second inspection within three
months, after which biannual
inspections will be required to maintain
certification (section 3.2(b)), as well as
participation in the quarterly
performance testing program (sections
3.1(b) and 3.17(c)).

9. Sections 3.17 and 3.19 are amended
by substituting “PT" as an abbreviation
for performance testing, wherever that
term appears.

10. Section 3.17(b} is amended by
deleting the last sentence.

11. Section 3.17(c} is revised to read
as follows:

(c] Four Challenges Per Year. After
certification, laboratories shall be
challenged with at least 10 PT
specimens on a quarterly cycle.

12. The first sentence in § 3.18(b) is
amended to read as follows:

PT specimens (as differentiated from
blind quality control samples) shall be
spiked with the drug classes and their
metabolites that are required for
certification (marijuana, cocaine,
opiates, amphetamines, and
phencyclidine) with concentration
levels set by, but not limited to, one of
the following schema: (1) At least 20
percent above the cutoff limit for the
initial test; (2) near the cutoff limit as a
directed specimen for confirmatory
testing; and, (3) below the cutoff limit to
assess the performance of analytical
procedures at low concentrations.

13. The second sentence of section
3.18(b) is amended by adding “(directed
specimens)" to the end of the sentence.

14. Section 3.18(b} is amended by
including the following additional
sentence at the end of the section:

Finally, PT specimens may be
constituted with interfering substances.

15. Section 3.19(a)(2) is amended by
deleting the phrase ““for each shipment”
in the first sentence. The second
sentence of section 3.19(a)(2) is
amended by changing the phrase “over
the three cycles” to read “over the three
consecutive PT cycles.”

16. The first sentence of section
3.19(a}(3) is amended to read as follows:
An applicant laboratory shall obtain

quantitative values for at least 80
percent of the total drug challenges
which are 20 percent or +2 standard
deviations (whichever range is larger) of
the calculated reference group mean.

17. In section 3.19(b)(2) is amended to
read as follows:

In order to remain certified,
laboratories must successfully complete
four cycles of performance testing per
year. Failure of a certified laboratory to
maintain a grade of 90 percent over the
span of three consecutive PT cycles, i.c.,
to identify 90 percent of the total drug
challenges and to confirm correctly 90

percent of the total drug challenges, may
result in suspension or revocation of
certification.

18. Section 3.19(b)(3) is amended to
read as follows:

Quantitative values obtained by a
certified laboratory for at least 80
percent of the total drug challenges
must be +20 percent or +2 standard
deviations (whichever range is larger) of
the appropriate reference or peer group
mean as measured over three
consecutive PT cycles,

19. Section 3.19(b)(4) is amended to
read as follows:

After achieving certification a
laboratory is permitted one quantitative
result differing by more than 50 percent
from the target value within three
consecutive cycles of PT. More than one
error of this type within three
consecutive PT cycles may result in a
suspension or proposed revocation.

20. Section 3.19(b)(6). the first
sentence, is amended to read as follows:

If a certified laboratory fails to
maintain a grade of 90 percent over the
span of three consecutive PT cycles after
initial certification as required by
paragraph (b)(2) of this section or if it
fails to successfully quantitate results as
required by paragraphs (b)(3), (b}{4), or
(b)(5) of this section, the laboratory shall
be immediately informed that its
performance fell under the 90 percent
level or that it failed to quantitate
successfully test results and how it
failed to quantitate successfully.

21. Section 3.20 is amended {)y
adding the title *'(a) Frequency" before
the first sentence.

22. Section 3.20, the second and third
sentences are replaced with the
following:

(b] Inspectors. The Secretary shall
establish criteria for the selection of
inspectors to ensure high quality,
unbiased, and thorough inspections.
The inspectors shall perform
inspections consistent with the
guidance provided by the Secretary.
Inspectors shall document the overall
quality of the laboratory’s drug testing
operation.

(c) Inspection Performance. The
laboratory’s operation shall be
consistent with good forensic laboratory
practice and shall be in compliance
with these Guidelines. It is the
laboratory’s responsibility to correct all
deficiencies identified during the
inspection and to have the knowledge,
skill, and expertise to correct
deficiencies consistent with good
forensic laboratory practice. Consistent
with sections 3.13 and 3.14, deficiencies
identified al inspections may be the
basis for suspending or revoking a
labaratory's certification.

23. Section 3.22 is added to read a
follows: :

Listing of Certified Laboratories

A Federal Register listing of
laboratories certified by HHS will be
updated and published periodically.
Laboratories which are in the applicant
stage of HHS certification are not to be
considered as meseting the minimum
requirements in these Guidelines. A
laboratory is not certified until HHS has
sent the laboratory an HHS letter of
certification.

Subpart D

1. A new subpart D describing
procedures for review of suspension or
proposed revocation is added to read as
follows:

Subpart D—Procedures for Review of
Suspension or Proposed Revocation of a
Certified Laboratory

Section 4.1 Applicability.

These procedures apply when:

(a) The Secretary has notified a
laboratory in writing that its
certification to perform urine drug
testing under these Mandatory
Guidelines for Federal Workplace Drug
Testing Programs has been suspended or
that the Secretary proposes to revoke
such certification.

(b) The laboratory has, within 30 days
of the date of such notification or within
3 days of the date of such notification
when seeking an expedited review of a
suspension, requested in writing an
opportunity for an informal review of
the suspension or proposed revocation.

Section 4.2 Definitions.

Appellant Means the laboratory
which has been notified of its
suspension or proposed revocation of its
certification to perform urine drug
testing and has requested an informal
review thereof.

Respondent Means the person or
persons designated by the Secretary in
implementing these Guidelines
(currently the National Laboratory
Certification Program is located in the
Division of Workplace Programs,
Substance Abuse and Mental Health
Services Administration).

Reviewing Official Means the person
or persons designated by the Secretary
who will review the suspension or
proposed revocation. The reviewing
official may be assisted by one or more
employees or consultants in assessing
and weighing the scientific and
technical evidence and other
information submitted by the appellant
and respondent on the reasons for the
suspension and proposed revocation.
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Section 4.3 Limitation of Issues Subject
to Review.

The scope of review shall be limited
to the facts relevant to any suspension
or proposed revocation, the necessary
interpretations of those facts, the
Mandatory Guidelines for Federal
Workplace Drug Testing Programs, and
other relevant law. The legal validity of
the Mandatory Guidelines shall not be
subject to review under these
procedures.

Section 4.4 Specifying Who Represents
the Parties.

The appellant’s request for review
shall specify the name, address, and
phone number of the appellant’s
representative. In its first written
submission to the reviewing official, the
respondent shall specify the name,
address, and phone number of the
respondent’s representative.

Section 4.5 The Request for Informal
Review and the Reviewing Official’s
Response.

(a) Within 30 days of the date of the
notice of the suspension or proposed
revocation, the appellant must submit a
written request to the reviewing official
seeking review, unless some other time
period is agreed to by the parties. A
copy must also be sent to the
respondent. The request for review must
include a copy of the notice of
suspension or proposed revocation, a
brief statement of why the decision to
suspend or propose revocation is wrong,
and the appellant’s request for an oral
presentation, if desired.

(b} Within 5 days after receiving the
request for review, the reviewing official
will send an acknowledgment and
advise the appellant of the next steps.
The reviewing official will also send a
copy of the acknowledgment to the
respondent,

Section 4.6 Abeyance Agreement.

Upon mutual agreement of the parties
to hold these procedures in abeyance,
the reviewing official will stay these
procedures for a reasonable time while
the laboratory attempts to regain
compliance with the Mandato
Guidelines for Federal Workplace Drug
Testing Programs or the parties
otherwise attempt to settle the dispute.
As part of an abeyance agreement, the
parties can agree to extend the time
period for requesting review of the
suspension or proposed revocation. If
abeyance begins after a request for
review has been filed, the appellant
shall notify the reviewing official at the
end of the abeyance period advising
whether the dispute has been resolved.
If the dispute has been resolved, the

request for review will be dismissed. If
the dispute has not been resolved, the
review procedures will begin at the
point at which they were interrupted by
the abeyance agreement with such
modifications to the procedures as the
reviewing official deems appropriate,

Section 4.7 Preparation of the Review
File and Written Argument.

The appellant and the respondent
each participate in developing the file
for the reviewing official and in
submitting written arguments. The
procedures for development of the
review file and submission of written
argument are:

a) Appellant’s Documents and Brief.
Within 15 days after receiving the
acknowledgment of the request for
review, the appellant shall submit to the
reviewing official the following (with a
copy to the respondent):

1) A review file containing the
documents supporting appellant’s
argument, tabbed and organized
chronologically, and accompanied by an
index identifying each document. Only
essential documents should be
submitted to the reviewing official.

(2) A written statement not to exceed
20 double-spaced pages, explaining why
respondent’s decision to suspend or
propose revocation of appellant’s
certification is wrong (appellant’s brief).

(b) Respondent’s Documents and
Brief. Within 15 days after receiving a
copy of the acknowledgment of the
request for review, the respondent shall
submit to the reviewing official the
following (with a copy to the appellant):

{1) A review file containing
documents supporting respondent’s
decision to suspend or revoke
appellant’s certification to perform
urine drug testing, tabbed and organized
chronologically, and accompanied by an
index identifying each document. Only
essential documents should be
submitted to the reviewing official.

(2) A written statement, not exceeding
20 double-spaced pages in length,
explaining the basis for suspension or
proposed revocation {respondent’s
brief).

(c) Reply Briefs. Within 5 days after
receiving the opposing party’s
submission, or 20 days after receiving
acknowledgment of the request for
review, whichever is later, each party
may submit a short reply not to exceed
10 double-spaced ga es.

(d) Cooperative Efforts. Whenever
feasible, the parties should attempt to
develop a joint review file.

(e) Excessive Documentation. The
reviewing official may take any
appropriate step to reduce excessive
documentation, including the return of

or refusal to consider documentation
found to be irrelevant, redundant, or
unnecessary.

Section 4.8 Opportunity for Oral
Presentation.

(a) Electing Oral Presentation. If an
opportunity for an oral presentation is
desired, the appellant shall request it at
the time it submits its written request
for review to the reviewing official. The
reviewing official will grant the request
if the official determines that the
decision-making process will be
substantially aided by oral presentations
and arguments. The reviewing official
may also provide for an oral
presentation at the official's own
initiative or at the request of the
respondent,

) Presiding Official. The reviewing
official or designee will be the presiding
official responsible for conducting the
oral presentation,

(c) Preliminary Conference. The
presiding official may hold a prehearing
conference (usually a telephone
conference call) to consider any of the
following: Simplifying and clarifying
issues; stipulations and admissions;
limitations on evidence and witnesses
that will be presented at the hearing;
time allotted for each witness and the
hearing altogether; scheduling the
hearing; and any other matter that will
assist in the review process. Normally,
this conference will be conducted
informally and off the record; however,
the presiding official may, at his or her
discretion, produce a written document
summarizing the conference or
transcribe the conference, either of
which will be made a part of the record.

{(d) Time and Place of Oral
Presentation. The presiding official will
attempt to schedule the oral
presentation within 30 days of the date
appellant’s request for review is
received or within 10 days of
submission of the last reply brief,
whichever is later. The oral presentation
will be held at a time and place
determined by the presiding official
following consultation with the partiss.

(e) Conduct of the Oral Presentation.

(1) General. The presiding official is
responsible for conducting the oral
presentation. The presiding official may
be assisted by one or more employees or
consultants in conducting the oral
presentation and reviewing the
evidence. While the oral presentation
will be kept as informal as possible, the
presiding official may take all necessary
steps to ensure an orderly proceeding,

(2) Burden of Proof/Standard of Proof.
In all cases, the respondent bears the
burden of proving by a preponderance
of the evidence that its decision to



Federal Register /

Vol. 58, No. 14 / Monday, January 25, 1993 / Notices

6071

suspend or propose revocation is
appropriate. The appellant, however,
has a responsibility to respond to the
respondent’s allegations with evidence
and argument to show that the
respondent is wrong.

(3) Admission of Evidence. The rules
of evidence do not apply and the
presiding official will generally admit
all testimonial evidence unless it is
clearly irrelevant, immaterial, or unduly
repetitious. Each party may make an
opening and closing statement, may
present witnesses as agreed upon in the
prehearing conference or otherwise, and
may question the opposing party’s
witnesses. Since the parties have ample
opportunity to prepare the review file,
a party may introduce additional
documentation during the oral
presentation only with the permission
of the presiding official. The presiding
official may question witnesses directly
and take such other steps necessary to
ensure an effective and efficient
consideration of the evidence, including
setting time limitations on direct and
cross-examinations.

(4) Motions. The presiding official
may rule on motions including, for
example, motions to exclude or strike
redundant or immaterial evidence,
motions to dismiss the case for
insufficient evidence or motions for
summary judgment. Except for those
made during the hearing, all motions
and opposition to motions, including
argument, must be in writing and be no
more than 10 double-spaced pages in
length. The presiding official will set a
reasonable time for the party opposing
the motion to reply.

(5) Transcripts. The presiding official
shall have the oral presentation
transcribed and the transcript shall be
made a part of the record. Either party
may request a copy of the transcript and
the requesting party shall be responsible
for paying for its copy of the transcript.

(f) Obstruction of Justice or Making of
False Statements. Obstruction of justice
or the making of false statements by a
witness or any other person may be the
basis for a criminal prosecution under
18 U.S.C. 1505 or 1001.

(8) Post-hearing Procedures. At his or
her discretion, the presiding official
may require or permit the parties to
submit post-hearing briefs or proposed
findings and conclusions. Each party
may submit comments on any major
prejudicial errors in the transcript.

Section 4.9 Expedited Procedures for
Review of Inmediate Suspension.

(a) Applicability. When the Secretary
notifies a laboratory in writing that its
certification to perform urine drug
testing has been immediately

suspended, the appellant may request
an expedited review of the suspension
and any proposed revocation. The
appellant must submit this request in
writing to the reviewing official within
3 days of the date the laboratory
received notice of the suspension. The
request for review must include a copy
of the suspension and any proposed
revocation, a brief statement of why the
decision to suspend and propose
revocation is wrong, and the appellant’s
request for an oral presentation, if
desired. A copy of the request for review
must also be sent to the respondent.

(b) Reviewing Official’s Response. As
soon as practicable after the request for
review is received, the reviewing official
will send an acknowledgment with a
copy to the respondent.

(c) Review File and Briefs. Within 7
days of the date the request for review
is received, but no later than 2 days
before an oral presentation, each party
shall submit to the reviewing official the
following: (1) A review file containing
essential documents relevant to the
review, tabbed, indexed, and organized
chronologically, and (2) a written
statement, not to exceed 20 double-
spaced pages, explaining the party’s
position concerning the suspension and
any proposed revocation. No reply brief
is permitted.

(d) Oral Presentation. If an oral
presentation is requested by the
appellant or otherwise granted by the
reviewing official, the presiding official
will attempt to schedule the oral
presentation within 7-10 days of the
date of appellant’s request for review at
a time and place determined by the
presiding official following consultation
with the parties. The presiding official
may hold a pre-hearing conference in
accordance with section 4.8(c) and will
conduct the oral presentation in
accordance with the procedures of
section 4.8 (e), (f), and (g).

(e) Written Decision. The reviewing
official shall issue a written decision
upholding or denying the suspension or
proposed revocation and will attempt to
issue the decision within 7-10 days of
the date of the oral presentation or
within 3 days of the date on which the
transcript is received or the date of the
last submission by either party,
whichever is later. All other provisions
set forth in section 4.14 will apply.

() Transmission of Written
Communications. Because of the
importance of timeliness for these
expedited procedures, all written
communications between the parties
and between either party and the
reviewing official shall be by facsimile
or overnight mail.

Section 4.10 Ex parte
Communications.

Except for routine administrative and
procedural matters, a party shall not
communicate with the reviewing or
presiding official without notice to the
other party.

Section 4.11 Transmission of Written
Communications by Reviewing Official
and Calculation of Deadlines.

(a) Because of the importance of a
timely review, the reviewing official
should normally transmit written
communications to either party by
facsimile or overnight mail in which
case the date of transmission or day
following mailing will be considered the
date of receipt. In the case of
communications sent by regular mail,
the date of receipt will be considered 3
days after the date of mailing.

(b) In counting days, include
Saturdays, Sundays, and holidays.
However, if a due date falls on a
Saturday, Sunday, or Federal holiday,
then the due date is the next Federal
working day.

Section 4.12  Authority and
Responsibilities of Reviewing Official.

In addition to any other authority
specified in these procedures, the
reviewing official and the presiding
official, with respect to those authorities
involving the oral presentation, shall
have the authority to issue orders;
examine witnesses; take all steps
necessary for the conduct of an orderly
hearing; rule on requests and motions;
grant extensions of time for goad
reasons; dismiss for failure to meet
deadlines or other requirements; order
the parties to submit relevant
information or witnesses; remand a case
for further action by the respondent;
waive or modify these procedures in a
specific case, usually with notice to the
parties; reconsider a decision of the
reviewing official where a party
promptly alleges a clear error of fact or
law; and to take any other action
necessary to resolve disputes in
accordance with the objectives of these
procedures.

Section 4.13 Administrative Record.

The administrative record of review
consists of the review file; other
submissions by the parties; transcripts
or other records of any meetings,
conference calls, or oral presentation;
evidence submitted at the oral
presentation; and orders and other
documents issued by the reviewing and
presiding officials.
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Section 4.14 Written Decision.

(a) Issuance of Decision. The
reviewing official shall issue a written
decision upholding or denying the
suspension or proposed revocation. The
decision will set forth the reasons for
the decision and describe the basis
therefor in the record. Furthermore, the
reviewing official may remand the
matter to the respondent for such
further action as the reviewing official
deems appropriate.

(b) Date of Decision. The reviewing
official will attempt to issue his or her
decision within 15 days of the date of
the oral presentation, the date on which
the transcript is received, or the date of
the last submission by either party,
whichever is later. If there is no oral

presentation, the decision will normally
be issued within 15 days of the date of
receipt of the last reply brief. Once
issued, the reviewing official will
immediately communicate the decision
to each party.

(c} Public Notice. If the suspension
and proposed revocation are upheld, the
revocation will become effective
immediately and the public will be
notified by publication of a notice in the
Federal Register. If the suspension and
proposed revocation are denied, the
revocation will not take effect and the
suspension will be lifted immediately.
Public notice will be given by
publication in the Federal Register.

Section 4.15 Court Review of Final
Administrative Action; Exhaustion of
Administrative Remedies.

Before any legal action is filed in

- court challenging the suspension or

proposed revocation, respondent shall
exhaust administrative remedies
provided under this subpart, unless
otherwise provided by Federal law. The
raviewing official’s decision, under
section 4.9(e) or 4.14(a), constitutes final
agency action and is ripe for judicial
review as of the date of the decision.

[FR Doc, 93-1575 Filed 1~22-93; 8:45 am]
BILLING CODE 4160-20-M
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Office of Personnel Management FPM Letter 339-18
Federal Personnel Manual System e o sdvace
FPM Letter 339-18 of incorporalon in FPM
Chapter 339
SUBJECT: OPM Adjudication of Objections to Preference RETAIN UNTRL SUPERSEDED

Eligibles Based on Positive Drug Test Results

Washington, D. C. 20415
i December 1, 1992
Heads of Departments and independent Establishments:

1. Several agencies with positions in such fields as medicine and health, law
enforcement and national security are requiring applicants, as part of the pre-
employment medical clearance process, to undergo drug testing (urinalysis) to
determine the presence of illegal drugs.

This letter discusses the role of the U.S. Office of Personnel Management (OPM)
in the adjudication of medical objections to preference eligibles who test
positive on a pre-employment drug screen. We hope this discussion will

be useful in understanding OPM procedures for preference eligibles and
clarifying how agency responsibilities differ for non-preference eligibles.

2. Agency objections to preference eligibles (TP, XP, CP, CPS), which are
based on the results of a verified, confirmed positive pre-employment drug
screen, are to be considered as medical disqualif{cations or passovers and
referred to OPM for adjudication. They should not be processed as suitability
cases.

Situations in which applicants refuse or ignore the requirement to take a pre-
employment drug test are to be handled as declinations.

3. Please note that OPM decides pre-employment drug cases submitted as
medical objections on the basis of the urinalysis results alone. If a
confirmatory test proves positive, we will gustain the objection. This
approach differs from our ususl handling of wedical objections in which the
employment history, supporting medical documentation, position description,
results of OPM or Agency investigation reports, and related materials are
thoroughly analyzed to determine whether applicants are capable of carrying out
the full range of duties of the position without endangering themselves or
others.

4. In adjudicating medical cases involving 1llegal drug use, agencies that
have a Medical Review Officer (MRO) should submit an MRO certification letter
to OPM. As long as the MRO certifies that he or she has verified the confirmed
positive test result and provides information on the type of test(s) used, OPM
does not require the actual drug test results and accompanying Chain-0f-Custody
(COC) documentation. An MRO verification is necessary to establish that the
drug test result is accurate and not the result of legitimate drug use or some
other medically supportable cause.

5. According to The Mandatory Guidelines for Federal Workplace Drug Testing
Programs, April 11, 1988, Federal Register, Vol. 53, No. 69, page 11970,
prepared by the Department of Health and Human Services, Alcohol, Drug Abuse,
and Mental Health Administration, "The Medical Review Officer may be an agency
or contract employee wvho 18 a licensed physician with knowledge of substance
abuse disorders.”™ The role of the MRO i8 to review and interpret positive drug
test results obtained through the agency's testing program. In the cenduct of
this responsibility, the MRO should undertake the examination of alternate

Inquiries: Staffing Operations Division, Career entry Group, (202) 606-0950

Code: 339, Medical Qualification Determinations
Distribution: Basic PPM @2"‘.;,"’_“;.:“‘,:,‘:""" o
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medical explanations for a positive test result. This action could include
employee medlical interviews and review of employee medical history. The
MRO 18 required to review all med{cal records made available by the tested ’
employee when a confirmed positive test could have resulted from legally
prescribed medication.

6. After the MRO has reviewed the pertinent information and the
laboratory assessment is verified, the case will be referred, as determined
by agency policy, to the Agency Employee Assistance Program, Personnel, or
Administrative Office for disposition. Should any question arise as to the
accuracy of a positive test result, the MRO is authorized to order a retest
urinalysis of the original sample. If the MRO determines there s a
legitimate medical explanation for the positive test result, the MRO may
determine that the result 18 consistent with legitimate drug use, and take
no further action.

7. If OPM sustains a drug-based medical disqualification, the preference
eligible may appeal to OPM.

8. OPM will continue to adjudicate cases for Federal agencies that do not
have the benefit of an MRO review. Our adjudication of these cases will
LInvolve reviewing the actual drug test results and COC documentation.

OPM's medical disqualification deterainations are communicated directly to
the requesting agency. Medical records related to disqualification cases
are kept by OPM for 3 years and then destroyed.

9. All pre-employment drug based medical objections to preference
eligibles should be sent to:

Pre-Employment Medical Section
Staffing Operations Divisfon

Career Entry Group

U.S. Office of Personnel Management
1900 E Street, NW., Room 6A12
Washington, DC 20415

10. Please note that the provisions mentioned t{n this letter are for
-preference eligibles only. However, OPM does review agency referrals of
medical objections to non-preference eligibles in order to determine future
eligibility on registers. 1In accordance with FPM Chapter 339, Medical
Qualification Determinations, April 28, 1989, and FPM Bulletin No. 339-18,
Medical Rejections of Preference Eligibles, May 7, 1991, agencies should
establish procedures to ensure that non-preference eligibles who fail a
Pre~-employment drug screen have the right to request a higher level review
of the medical disqualification within the agency.

11. If you have any questions on this subject, please contact Phillip

Spottswood on 202-606-1389.
Dougiéi A. Brook

Acting Director

* U.S. G.P.0.:1992-342-693:61160
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“Air Co 1. oller

Charged in

Va. Drug Case

Suspect Told Police He'™=
Ticked Feder Iéaters

9«*?3

By Robert O’ Harrow Jr.

‘w.\d'm)gh‘m Post Spiff- ¥  Writer.

An’ anr—t_mffu controller at the regdaT

“center in Leesburg has been charged“®ith

possession of cocame.snd heroin, and has
told ‘pollce that he kept bottles of drug-free
urine to skirt random tests at his job, Lou-
doun County authorities say.

James Robert Odom, 43, is now in an ad-

mnistrative job at the Leesburg center,

which is one of 20 such facilities in the
country and controls some of the nation’s
busest airspace.

Authorities say he was charged after. be- R

ing stopped in December by Loudoun patrol
officers who suspected he had stolen Ear-
tons of cigarettes from a convenience store,
Police said thev found 31 cartons of ciga-
rettes, several bags of drugs and syringes
and bottles of urine in Odomt's 1981 Olds-
mobile.

(Odom was charged with possession of a
controlled substance and grand larceny, He
10ld police he used the urine samp!es “to
keep the narcotics from showing up”-if
tests conducted by the federal Department
of Transportation to detect substance abus+
ers, said Lt. Terry McCracken, a spokes=
man for the Loudoun sheriff’s office, =~

Details about the incident emerged in- a
court hearing last week, in which a General
District Court judge sent the case t.a
grand jury. If Odom is indicted and SHED
convicted, he could face 10 years in prison:
on the drug charge and 20 years on the
grand larceny charge, officials said.

Odum did not return telephone calls to -

his office, and his attorney, John Cherry,de-
chned tw comnent. Robert Fultom, a.

spokesman for the Federal Aviation Admin- -
istration, said the agency has begun an-if-

ternal investigation of the allegations.

The case offers a glimpse of the chals

fenges federal officials face in operating.
assive random  drug-testing  programs, .
which cover more than 4 million pubhc*aad
ot .\ ate transportation workers.

{n the Transportation Department alene,
there are 32.000 employees in safety. ik
mgh-security jobs who are subject to tesf:
ing, including air-traffic controllers, railroad-
-and highway safety inspectors, mechasios

See CONTROLLER, B4, Cob. B

e e



Air Controller Told Pohce
He Cheated on Drug Tests

‘The primagy responsibility 3f
such centers is to keep airplaffs - .

CONTROLLER, From Bl
and others. The Transportation De-

_partment spends about $4 million a

year to test its employees..
Under a department proposal re-
leased in December, the nation’s

truck and bus drivers, train oper- .

ators, airline pitots and other trans-
portation workers also would face
random alcohol testing. More than
3 million additional people would be
covered by the new program.

Under the federal drug-testing
program, an employee who has
tested - posmve may be removed
from & safety or high-security job
and allowed to seek rehabilitation,
according to federal rules.

Air-traffic controllers must agree
to randesn drug testing as a condi-
rion of emplovment, but most view
the tests as an unnecessary intru-
sion, said James.Morin, general
counsel for the National Air Traffic
Controllers Association.

Few controllers would consider
using drugs that might impair their
thinking, Morin said. “Air-traftic
controflers, as well as the other
people whase jobs are critical to
aviation safety, are very much
aware of their obligations and re-
sponsibilities.”

Odom is an air-traffic control spe-
cialist at the FAA facilities in Lees
burg, where several hundred traffic
controllers helped to guide about 3
mitlion commercial and private
flights through the Washington re-
gion fast year, oo said.

Ty T T

P .
Flaiddisd2anen

spaced safely apart. Their work- -
gins when aircraft leave the arejs

covered by control towers at logpl.

airports. b

Looudoun prosecutors would net .
discuss details of Odom’s case, but o

said the idea of an air-traffic coa-
traller involved with drugs was un-
settling.

“0Of course this office is Cdﬂ ;

cerned.” said Assistant Comm@)-
wealth’s Attorney Owen Bashap.
“"We're concerned about any drm,

“use by air-traffic controllers.” =

Fulton, the FAA spokesman, smd
Odom is currently working in an
ministrative job, but he declmedio
release other details about Odors
work record. Because Odom has et
been convicted, Fuiton said, his wdlk
history is protected by federal pmza
cylaws.-

Odom, of Leesburg, was. arrestm
o Dec. 13 after two men went imtp

a store in the northern Loudoun__
town of Lucketts, walked out mth-
out paying for several cartons -f _ .

cigarettes and left in an Oldsmobﬂ
police said.

A Loudoun sherif[‘s deput&'“

chased the men, stopping them B

Leesburg with the help of at leaft -

one other pulice cruiser, palice said.
The driver was identified as

Odom; the passenger as: -Carlton

Bruce Allen, 42, of the stlnct A;

len also was charged with ,possea-'_ '
sion of a controlled substance and

grand larceny, He pleaded guilty, kia
larceny, officials said.
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Federally Mandated Drug Testing of Transportation Workers
SUMMARY

Public employee drug-testing programs, a focal point of recent efforts to
curb illegal drug use in the workplace, may gain added impetus from two
U.S. Supreme Court decisions this term which upheld post-accident drug and
alcohol testing of railway employees after major train accidents or incidents
and of U.S. Customs employees seeking promotion to certain "sensitive" jobs.
A key issue which had divided the federal appellate courts was whether public
employee drug testing is ever permissible in the absence of "reasonable" or
"individualized” suspicion of drug abuse or impairment. The High Court’s
latest rulings make clear that reasonable suspicion is not always required, at
least not where the government’s "compelling" interest in public safety
outweighs the privacy interests of those being tested. However, these cases
did not directly address another, and more controversial, aspect of the issue,
that is, the constitutionality of random testing procedures.

Moving on parallel tracks, the Executive Branch and the Congress have
each sought to implement programs which target employees in certain
"sensitive" federal jobs or federally regulated industries. for routine drug
testing. On November 21, 1988, DOT published in the Federal Register
interim final drug-testing rules that will affect about 4 million public and
private sector transportation employees in the aviation, motor-carrier, railroad,
maritime, mass-transit, and pipeline industries who hold safety- or security-
sensitive positions. Five types of drug testing will be required under the final
DOT rules: random testing, pre-employment testing for job applicants,
periodic testing during routine physicals, "reasonable-cause"” testing, and post-
accident testing. Workers with confirmed positive test results are to be
removed from their positions and may only return upon successful completion
of a rehabilitation program, which employers are not required to sponsor.

S. 561 would provide statutory authority for a comprehensive program of
alcohol and controlled substances testing of transportation workers in the air,
rail, and commercial motor vehicle industries that coincides in some respects,
but is broader in others, than the DOT final rules. First, the bill parallels
the current DOT program as to the circumstances in which testing is
authorized. Unlike the DOT regulation, however, which is strictly limited to
controlled substances specifically identified by the rule, the bill gives the
relevant federal administrator more discretion to test for any scheduled
controlled substance that is deemed to "pose[ ] a risk to transportation.”
Significantly, the bill would also direct the random and other testing of
transportation workers for "alcohol" use, "without lawful authorization." The
DOT rules do not authorize alcohol testing.



Federally Mandated Drug Testing of Transportation Workers

Introduction

Mandatory public employee drug-testing programs have become a central
focus of recent governmental efforts to combat drug abuse in the workplace
on both the state and federal levels. Moving on parallel tracks, the Executive
Branch and the Congress have each sought to implement programs which
target employees in certain "sensitive" federal jobs or within federally regulated
industries for routine drug testing. Together with similar programs adopted
by state and local governments nationwide, these efforts have led to a
proliferation of lawsuits challenging on constitutional grounds the authority
of the government to impose mandatory, and primarily random, drug testing
without reasonable suspicion of workplace drug abuse. These employee
actions have been grounded principally in the guarantee against unreasonable
searches and seizures found in the Fourth Amendment to the U.S.
Constitution, with due process and equal protection overtones also evident in
some cases.

Public employee drug-testing programs may gain added impetus from two
U.S. Supreme Court decisions this term which upheld post-accident drug and
alcohol testing of railway employees after major train accidents or incidents’
and of U.S. Customs employees seeking promotion to certain "sensitive" jobs.?
A key issue which had divided the federal appellate courts was whether public
employee drug testing is ever permissible in the absence of "reasonable" or
"individualized" suspicion of drug abuse or impairment.> The High Court’s

' Skinner v. Railway Labor Executives’ Ass’n, 109 S.Ct. 1402 (3-21-89).

2 National Treasury Employee’s Union v. Von Raab, 109 S.Ct. 1384 (3-
21-89).

3 See Policemen’s Benevolent Ass’n, Local 318 v. Township of
Washington, 850 F.2d 133 (3d Cir. 1988), cert. denied No. 88-706, 57 U.S.L.W.
3647 (S.Ct. 4-4-89)(random urinalysis testing of police officers upheld);
Lovvorn v. City of Chattanooga, 846 F.2d 1539 (6th Cir. 1988)(random drug
testing of firefighters prohibited by Fourth Amendment); Penny v. Kennedy,
846 F.2d 1563 (6th Cir. 1988)(random drug testing of police officers
prohibited); Rushton v. Nebraska Pub. Power Dist., 844 F. 2d 562 (8th Cir.
1988)(allowing random testing of nuclear power plant workers); Copeland v.
Philadelphia Police Department, 840 F.2d 1139 (3d Cir. 1988), cert. denied No.
88-66, 57 U.S.L.W. 3647 (S.Ct. 4-4-89) (upholding reasonable suspicion testing
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latest rulings make clear that reasonable suspicion is not always required, at
least not where the government’s "compelling” interest in public safety
outweighs the privacy interests of those being tested. However, these cases
did not directly address another, and more controversial, aspect of the issue,
that is, the constitutionality of random testing procedures. In this regard, at
least two federal appellate courts and a few federal district courts in other
circuits have upheld random testing of certain public employees in safety
sensitive or critical positions. Other rulings are contrary, however, on the
validity of random testing.®

The remainder of this report considers recent federal executive and
congressional initiatives concerned with mandatory drug-testing of federal

of police officers); Railway Labor Executive Ass’n v. Burnley, 839 F.2d 1507
(9th Cir. 1988), rev’d sub nom. Skinner v. Railway Labor Executives’ Ass’n,
supra n. 1 (prohibiting testing of railroad employees after major accidents
absent reasonable suspicion); Everett v. Napper, 833 F.2d 1507 (lith Cir.
1987)(allowing reasonable suspicion testing of a firefighter); Jones v. McKenzie,
833 F.2d 335 (D.C.Cir. 1987), vacated and remanded sub nom. Jenkins v.
Jones No. 87-1706, 57 U.S.L.W. 3653 (S.Ct. 4-4-89)(allowing random testing
of school bus attendants); National Treasury Employees Union v. Von Raab,
816 F.2d 170 (5th Cir. 1987), aff’d in part, rev’d in part No. 86-1879, 109 S.Ct.
1384 (1989)(allowing drug tests of Customs employees who apply for transfer
to certain sensitive jobs); Mack v. United States, 814 F.2d 120 (2d Cir.
1987)(allowing reasonable suspicion testing of FBI agent); McDonell v. Hunter,
809 F.2d 1302 (8th Cir. 1987)(allowing random drug-testing of certain
correctional officers); Shoemaker v. Handel, 795 F.2d 1136 (3d Cir.), cert.
denied, 107 S.Ct. 577 (1986)(allowing random tests of jockeys); Division 241
Amalgamated Transit Union v. Suscy, 538 F.2d 1264 (7th Cir.), cert. denied,
429 U.S. 1029 (1976)(allowing post-accident testing of bus drivers absent
reasonable suspicion).

4 Third Circuit: Policemen’s Benevolent Ass’n, Local 318, supra n. 3
(police officers); Shoemaker, supra n. 3 (jockeys); Eighth Circuit: Rushton,
supra n. 3 (power plant employees); McDonell v. Hunter, supra n. 3
(correctional officers). See also Mullholland v. Department of Army, 660 F.
Supp. 1565 (E.D.Va. 1987)(civilian aircraft mechanics and attendants);
American Federation of Government Employees v. Dole, 670 F. Supp. 445
(D.D.C. 1987)(upheld DOT random testing program of federal employees
implemented pursuant to Reagan executive order).

> See, e.g, NFEE v Carlucci, 680 F. Supp. 416 (D.D.C.
1988)(compulsory, mandatory urinalysis of Army civilian employees in critical
positions invalid in absence of reasonable individualized suspicion of drug
influence while on duty); Harmon v. Meese, 690 F. Supp. 65 (D.D.C.
1988)(Justice Department enjoined from randomly testing employees in
sensitive positions pursuant to Reagan executive order in the absence of any
evidence of drug problem among department employees).
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employees and workers within federally regulated industries, mainly
transportation. Specifically, final interim regulations of the Department of
Transportation, as implemented by various DOT Division rules published on
November 21, 1988, will be compared with bills before the current Congress,
S. 561 and H.R. 1208, mandating drug-testing of transportation workers. This
is followed by a brief discussion of judicial decisions pertinent to federally
required drug-testing of transportation workers.

Recent Federal Legislative and Executive Actions

Since March 1986, when the President’s Commission on Organized Crime
issued a report which recommended employee drug-testing programs as one
means of stemming the flood of illicit drugs, both Congress and the President
have responded with concrete proposals of their own. As in the preceding
Congress, several employee drug-testing bills are before the 101st Congress
and, for its part, the Administration is moving forward with implementation
of E.O. 12564 which calls for each executive branch agency to undertake
mandatory drug testing of personnel in sensitive federal jobs. Similarly, the
Department of Transportation (DOT) last year issued comprehensive
regulations requiring industry-wide testing of workers in the trucking, bus,
rail, air, and maritime transportation industries

Executive Order 12564, issued September 15, 1986, makes federal
executive branch employees in "sensitive" positions subject to mandatory drug
testing.® Specifically, the order defines "sensitive" positions as: 1) employees
in designated critical/sensitive positions; 2) employees who have access to
classified information; 3) Presidential appointees; 4) law enforcement officers;
and 5) other positions that the agency head determines "involve law
enforcement, national security, the protection of life and property, public
health or safety, or other functions requiring a high degree of trust or
confidence." Testing of any covered employee may be based on "reasonable
suspicion,” may result from a post-accident investigation, or may be part of an
employee counseling or drug rehabilitation follow-up. Beyond these designated
circumstances, however, the agency head is granted substantial discretion to
determine:

[tThe extent to which such employees are tested and the
criteria for such testing. . ., based upon the nature of the
agency’s mission and its employees’ duties, the efficient
use of agency resources, and the danger to the public
health and safety or national security that could result
from the failure of an employee adequately to discharge
his or her position.’

6 51 Fed. Reg. 32889 (Sept. 17, 1986).

T 83 of E.O. 12564, 1d., at 32830.
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The Office of Personnel Management, in consultation with the Justice
Department, has since issued guidelines entitled "Establishing a Drug-Free
Federal Workplace" to implement the executive order. The guidelines basically
leave it to the discretion of the agency head to determine just which groups
of employees in sensitive positions will be tested and whether random testing
will be applied. These guidelines, however, were declared invalid by the
federal district court in Treasury Employees v. Reagan® for the failure of OMB
to follow the public notice and comment requirements of the Administrative
Procedure Act in promulgating them. In a separate action, Harmon v. Meese,’
the federal district court for the District of Columbia enjoined the Justice
Department from randomly testing its "sensitive" employees pursuant to the
executive order due to lack of evidence of any drug problems within the
department.

Just prior to adjournment, the 100th Congress approved the omnibus
drug bill, P.L. 100-690, which included provisions to require federal
contractors and grantees to certify that they will maintain drug-free
workplaces by fulfilling specific requirements.!® The law covers all
organizations receiving contract awards of $25,000 or more, all contracts
awarded to individuals, and all recipients of federal grants, regardless of grant
amount. Specifically, contractors and grantees must certify to the contracting
or grantmaking agency that they will provide a drug-free workplace by
publishing a statement prohibiting unlawful manufacture, distribution,
possession, or use of a controlled substance in the workplace, and specifying
actions that will be taken against offending employees. Also mandated are
drug-free awareness programs to inform employees of the dangers of
workplace drug abuse and any available drug counseling, rehabilitation, and
employee assistance programs. Employees are to be required, as a condition
of employment, to report any criminal conviction for drug-related activity in
the workplace and the employer, in turn, must notify the contracting or
granting agency and impose appropriate sanctions against convicted
employees. Federal contracts or grants could be terminated or suspended in
cases where the employer fails to make a "good faith" effort to maintain a
drug-free workplace. The Act, however, does not mandate, or even mention,
testing employees for illicit drug use.'!

® 685 F.Supp. 1346 (E.D.La. 1988).
® 690 F. Supp. 65 (D.D.C. 1988).

' See the "Drug-free Workplace Act of 1988," 102 Stat. 4304 (Nov. 18,
1988).

' More detailed information on how federal contractors and grantees
must comply with the provisions of the Drug-free Workplace Act may be found
in implementing rules issued by the Office of Management and Budget at 54
Fed. Reg. 4946 (1-31-89).
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U.S. defense contractors must establish and maintain a drug-free
workplace program under a Department of Defense (DOD) rule that became
effective October 31, 1988."2 The DOD rule is designed to eliminate drugs
from the workplace by compelling the agency’s contractors to establish
programs including the testing of employees in "sensitive" positions to ensure
that they neither possess or use illegal substances. This is to be achieved by
including a clause in all covered contracts binding the contractor to a program
meeting stated criteria and objectives. The drug testing program covers all the
contractor’s "sensitive" positions, based upon a consideration of the work
performed and duties of the employee, the efficient use of contractor
resources, and potential risks to public health and safety or national security
from improperly performed contract tasks. Testing is authorized in
"reasonable suspicion” cases, when the employee is involved in an accident or
an unsafe practice, or in connection with drug counseling, rehabilitation, or
a voluntary testing program. Random testing is not addressed in the DOD
rule. No covered employee who is found to be using drugs may be allowed to
remain on duty or to continue performing contract work until the employer
has determined that the worker is fit for duty.

On November 21, 1988, DOT published in the Federal Register interim
final drug-testing rules that will affect about 4 million public and private
sector transportation employees in the aviation, motor-carrier, railroad,
maritime, mass-transit, and pipeline industries who hold safety- or security-
sensitive positions.'® Of those workers, only railroad employees are currently
subject to limited alcohol and drug-testing. Five types of drug testing will be
required under the final DOT rules: random testing, pre-employment testing
for job applicants, periodic testing during routine physicals, "reasonable-cause"
testing, and post-accident testing. Drugs for which testing is authorized
include marijuana, cocaine, opiates, amphetamines, and phencyclidine.
Alcohol screening is not included. Workers with confirmed positive test
results are to be removed from their positions and may only return upon
successful completion of a rehabilitation program. Employer sponsored
rehabilitation is not required, however, but will be left to collective
bargaining. Large companies and agencies will be required to implement the
new rules by December 1989 while smaller employers will have longer periods-
-up to two years--within which to comply.

Under the DOT rules, random drug testing must be conducted on half of
the eligible employee pool so that every twelve months, half of the covered
workforce is tested. Where a consortium arrangement exists, the 50 percent
testing rate can be applied to the entire employee population covered by the

12 53 Fed. Reg. 37763.
13 53 Fed. Reg. 47002 (1-21-1988).

M 1d. at 47005.
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consortium. Employers are required by the DOT rules to develop and
maintain clear and well-documented procedures for the collection, handling,
transfer, and testing of employee urine samples.!® In addition, certain
"minimum precautions” must be taken by the employer to guard against
physical tampering either with the urine specimens or information on urine
bottles and required "control and custody” forms.'® For example, bluing agents
are to be used in toilet bowls at the collection site and all other water sources
in the area monitored to prevent adulteration of collected samples. Employees
are also to be directed to remove unnecessary outer garments that might
conceal items or substances that could be used to adulterate a urine sample.!?
Elaborate "chain of custody" procedures are also set forth in the rules.

The DOT rules also mandate personnel qualification, training, and
"quality assurance” standards to be met by testing laboratories.!® Only those
laboratories approved and certified by the U.S. Department of Health and
Human Services may provide testing services under the rules.!® Certified test
results must be reported to the employer within an average of five working
days and must be available thereafter to the employee upon request.
Specimens that yield a positive result on the initial immunoassay screen are
subject to confirmatory testing by use of gas chromatography/mass
spectrometry methods.? Any specimen that tests negative on initial screening
or negative on confirmatory analysis must be reported as negative.?! All
specimens confirmed positive must be secured in long-term frozen storage for
a minimum of one year, and documentation on all aspects of the testing
process must be maintained and made available by the laboratory for at least
two years. An employer’s contract with a laboratory must provide for
unannounced inspections by the employer and the DOT agency having
jurisdiction over the employer.??

Other aspects of the DOT rules address concerns of personal privacy.?
Thus, any employee subject to drug testing must generally be allowed to

15 Id. at 47006.
16 1d. at 47008.
7" 1d. at 47007.
8 Id. at 47008-7011.
' 1d. at 47013.
2 1d. at 47010.
2 Id. at 47013.
2 1d. at 47016.

% 1d. at 47007.
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provide a urine specimen within the confines of a restroom stall or other
secure, partitioned "enclosure" free from third party observation. However, if
there is reason to believe that an employee has altered or substituted a
specimen, the employee can be required to provide a second urine sample
under the direct observation of an authorized person of the same gender. A
decision to collect a second specimen under direct observation must be
reviewed and approved by a designated employer representative or higher level
supervisor of the "collection site person."” Employees may be required to sign
a consent or release form authorizing collection and analysis of the specimen,
and disclosure of test results to the employer, but need not waive liability
for any negligence in the collection, handling, or analysis procedures. Finally,
employers may not provide any personal identification information other than
an employee identification number to the testing laboratory and must ensure
that only the employee and medical review officer responsible for reporting
test results to the employer receive copies of the chain of custody form
containing personal medical information.?

Six divisions within DOT--including the Federal Aviation Administration
(FAA), the Federal Railroad Administration (FRA), the Coast Guard, the
Federal Highway Administration (FHWA), and the Urban Mass Transportation
Administration--have published individual, implementing regulations as part
of the overall rule. The FAA final rule requires domestic and supplemental air
carriers, commercial operators of large aircraft, air taxi and commuter
operators, certain commercial operators and contractors to such operators, and
air traffic control facilities not operated by the FAA or the U.S. military to
have an anti-drug program for employees who perform sensitive safety- or
security-related functions.? The rule specifically covers employees performing
the following duties or functions: flight crewmembers, flight attendants,
flight or ground instruction, flight testing, aircraft dispatcher or ground
dispatcher, aircraft maintenance, security or screening, and air traffic
control.?” Pre-employment testing is required of all applicants for a covered
position and periodic testing is to be a part of any required medical
examinations. Post-accident testing must occur with 32 hours unless the
employer determines that "the employee’s performance could not have
contributed to the accident." Testing based on reasonable cause may be
administered where two of the employee’s supervisors have "a reasonable and

2 1d. at 47008.
2 1d. at 47010.
% 1d at 47057.

27 1d. at 47058.
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articulable belief that the employee is using a prohibited drug on the basis of
specific, contemporaneous physical, behavioral, or performance indicators of
probable drug use."?® "Unannounced” random testing under the FAA final rule
will be phased in so that only 25% of an employer’s covered employee
population are subject to testing the first year of the program, rather than
the annualized rate of 50% required thereafter.” Each employer must
establish an Employee Assistance Plan, including education and training on
drug use for employees and supervisors, but the final rule does not require
employer-sponsored rehabilitation.3

The final FRA rules supplement pre-existing regulations concerning the
control of alcohol and drug use in railroad operations applicable to employees
performing functions subject to the Hours of Service Act.3! Those regulations
currently prohibit any covered employee from performing duties while using,
possessing, or under the influence of alcohol or a controlled substance;
mandate post-accident toxological testing after certain significant train
accidents and employee fatalities; provide for pre-employment drug screens;
and authorize reasonable cause testing based on incidents involving human
failure or enumerated safety rule violations.?> The new rule adds to this
regulatory structure the requirement that each railroad submit for approval
a random testing program providing each covered employee a "substantially
equal” statistical chance of selection within a specified time frame.?® Prior to
implementation, each covered employee must be afforded notice of the
program, the consequences of a positive test results, and of the employee’s
right to self-refer for counseling and treatment without adverse
consequences.” The final rule requires that an employee who refuses to be
tested or who is determined to have used a controlled substance without
appropriate medical authorization be removed from covered employment by his

% Id. at 47058.
¥ Id.

% Id. at 47059.

31 45 U.S.C. 61 et seq. The Act, generally, prescribes limits on the hours

of duty that may be performed by any railroad employees "actually engaged
in or connected with the movement of any train" or "engaged in installing,
repairing or maintaining signal systems." The FRA final rule incorporates this
same universe of employees for coverage by the newly mandated random drug-
testing program.

%2 49 CFR Part 219.
3 53 Fed. Reg. 47128.

¥ Id. at 47129.
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present, or any subsequent, employer.?> The employee may not be returned to
covered service until having submitted a negative urine sample and
successfully completed an appropriate rehabilitation program.”® Nothing in
the rule, however, requires that an employee determined to have violated the
drug use prohibition be provided rehabilitative services or be retained by the
railroad. Like the FAA rule, a gradual phase-in to a 50 percent testing rate
is allowed during the first twelve months of the program.*’

The FHWA final rules governing motor carriers and operators of
commercial motor vehicles apply generally to drivers of vehicles with a gross
weight rating over 26,000 pounds, vehicles transporting hazardous materials
which must be placarded, and bus vehicles designed to transport more than
15 passengers.® A principal issue noted by the Administration in the
formulation of this rule concerned the feasibility of random testing as applied
to smaller motor carriers and independent owner-operators working as
contractors rather than employees of corporate carriers. In lieu of roadside
testing conducted by State enforcement officers, or other alternative
mechanisms advanced by the comments, the final rule seems to opt for private
testing through formation of "consortia” or other voluntary associations of
small owner/operators.

the FHWA envisions that many of the small motor carriers
and owner-operators will form consortiums and other
cooperatives to meet the requirements of this rule. The
FHWA encourages this and intends to promote such
consortiums. The arrangements agreed to by these drivers
will be tailored to their specific operations and
characteristics. The FHWA welcomes any type of
arrangement as long as it complies with the requirements
of this rule.®

The final rule also makes clear that a carrier would be required to verify that
any independent owner-operator with whom it enters a lease agreement is
participating in a bona fide drug testing program through a consortium or
otherwise and is not currently unqualified because of a positive test result.
If the motor carrier uses the same driver on a number of different trip

¥ 1d.

% Id.

% 1d. at 47128.

% Id. at 47151-52.

¥ 1d. at 471483.
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contracts, it would have to verify the status of the driver once every six
months.*

The air, rail, and commercial motor vehicle sectors of the domestic
transportation industry are also the target of legislation pending in the
current Congress that would establish standards and requirements for testing
transportation workers for drug use. Two of those measures, S. 561 and H.R.
1208, are considered in the final portion of this report with a view to
highlighting any major differences with the final DOT rules.

Mandatory Drug Testing of Transportation Workers Under S. 561 and H.R.
1208

S. 561 would provide statutory authority for a comprehensive program of
alcohol and controlled substances testing of transportation workers in the air,
rail, and commercial motor vehicle industries that coincides in some respects,
but is broader in others, than the DOT final rules. First, the bill parallels
the current DOT program by granting to federal administrators the authority
to implement testing of "safety-sensitive” personnel in five situations:
preemployment, periodic recurring, random, post-accident, and upon
"reasonable suspicion." Unlike the DOT regulation, however, which is strictly
limited to controlled substances specifically identified by the rule, the bill
gives the relevant federal administrator more discretion to test for any
scheduled controlled substance!' that is deemed to "pose[ 1 a risk to
transportation." Significantly, the bill would also direct the random and other
testing of transportation workers for "alcohol" wuse, “"without lawful
authorization." The DOT rules do not authorize alcohol testing.

Note that scope of the proposed stricture on unauthorized alcohol use
may be ambiguous and in need of additional legislative clarification. On the
one hand, the bill’s reference to "lawful authorization" might be construed to
mean other transportation regulations governing alcohol use by covered
employees. For example, under FAA rules, pilots, flight attendants, flight
engineers, and flight navigators may not act as a crewmember of a civil
aircraft within eight hours after drinking an alcoholic beverage.’? So
interpreted the bill may mean only that alcohol use by covered employees
within the eight-hour period designated by the regulation is prohibited by the
bill. As to other covered employees, subject perhaps to no similar regulatory
"authorization”, the implication of the bill’s ban on alcohol use may be less
certain. Under the DOT final rules, by analogy, the only permitted
authorization for use of a otherwise prohibited controlled substance is a

0 1d.
11 See 21 U.S.C. 802(6).

2 43 Fed. Reg. 47024.
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physician’s prescription for legitimate medical purposes. Viewed accordingly,
the bill could be read to bar all but the medicinal use of alcohol as prescribed
by a physician, that is, to bar all recreational use of alcohcl by covered
employees. Whatever the proper interpretation, some clarification of the bill
in this regard may be advisable.

The bill would amend Title VI of the Federal Aviation Act of 1958* to
direct the FAA Administrator to establish a testing program within the FAA
and requiring foreign and domestic air carriers to conduct testing of their
safety-sensitive employees. Besides designated employee classifications that
largely track the coverage of the FAA final rule, the bill would leave for
determination by the Administrator which employees are "responsible for
safety-sensitive functions." Any employee who is confirmed positive for drug
or alcohol use is subject to disqualification, dismissal, or suspension or
revocation of certification, "as the Administrator considers appropriate."
Further, the employee is apparently to be removed permanently from prior air
transportation duties for refusal or failure to complete a rehabilitation
program, for repeated drug use upon completion of a program, or for
performing his former duties "while impaired or under the influence of alcohol
or a controlled substance." In contrast to the DOT rules, which include no
similar requirement, air carriers are required by the bill to establish
rehabilitation programs which "at a minimum" are to provide for
"identification and opportunity for treatment” of covered employees.
Cooperative programs with other domestic or foreign carriers are permitted.
Finally, standards incorporating DHHS scientific and technical guidelines are
set forth to govern laboratory certification and inspections, test reliability and
accuracy, chain of custody, privacy and confidentiality, and related issues that
are elaborated in some greater detail by the DOT final rules.

The rail provisions of S. 561 would amend the Federal Railway Safety
Act of 1970 to authorize review by the Secretary of Transportation of all
"existing rules, regulations, standards, and orders governing alcohol and drug
use in railroad operations” for adequacy to ensure safety. More specifically,
however, that review shall "require” a random testing program for safety-
sensitive functions and consider existing rules regarding classes of employees
covered. This may respond certain FRA comments indicating that while the
final rule conformed to the past practice of testing only Hours of Service Act
employees, "from the point of view of ideal or optimum safety objectives," drug
or alcohol testing should

extend to those actually involved in moving freight and
passengers, those responsible for inspection and
maintenance of rail track and structures, employees who
work on rolling stock or inspect it for compliance with

349 U.S.C. App. 1421 et seq.

4 45 US.C. 431.
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Federal standards, those who prepare shipping papers for
hazardous materials, on board service personnel on
passenger trains, and a variety of other employees whe are
few in number but whose responsibilities can affect safety.t®

Also to be considered by that review are sanctions of suspension and dismissal
for alcohol use or impairment while on duty or nonmedical use of a controlled
substance on or off duty. Unlike the air carrier provisions of the bill, but
similar to the FRA final rule, there is no apparent requirement that railroad
employers implement rehabilitation programs. The Secretary, however, could
presumably exercise his rulemaking authority under the bill to mandate
rehabilitation. The railroad provisions again incorporate the DHHS scientific
and technical standards for drug testing and laboratory procedures basically
corresponding to the approach of the DOT final rules.

Rail carrier-sponsored rehabilitation programs are a requirement of H.R.
1208, the "Railroad Drug Abuse Prevention Act of 1989," which mandates drug
and alcohol testing for safety-sensitive railroad employees but, unlike S. 561,
does not apply to the air and commercial motor vehicle industries. Under
the House measure, any employee who voluntarily enters the program, prior
to notification that he will be tested or the occurrence of any of a series of
specified incidents that may trigger post-accident or "reasonable suspicion"
testing, is to be removed from his safety-sensitive position, but with pay if he
accepts alternative duties. On the other hand, any employee who has a
confirmed positive test result must be suspended without pay and referred for
rehabilitation. If an employee fails to complete the programs, or thereafter
again tests positive, he "shall" be discharged from employment. Rehabilitated
employees may be subject to daily testing for a period of three years following
completion of the program. The railroad employer may be subject to civil and
criminal penalties if it discharges or otherwise disciplines any employee who
successfully completes rehabilitation.6

% 53 Fed. Reg. 47107. Nonetheless the FRA final rule opted for a
narrower approach because "Congressional attention to these functions
through the Hours of Service Act has also established a strong precedent for
focusing the alcohol/drug control program on persons performing these
functions. Further, FRA has sought to focus its enforcement efforts on areas
of most immediate need."

 On May 10, 1989, the House Subcommittee on Transportation and
Hazardous Materials approved H.R. 1208 by voice vote after adopting an
amendment to clarify that there would be no lapse between the FRA final rule
that is to take effect on November 1, 1989 and the testing requirements of the
bill. The amendment also specified that rail employees who tested positive for
drugs or alcohol under pre-existing FRA rules would be subject to discharge
if they failed a test required by the bill. Another aspect of the amendment
provided that rehabilitation programs must include an education and
prevention component, and that employees who complete a rehabilitation



CRS-13

S. 561 would also amend the Commercial Motor Vehicle Safety Act of
19867 to mandate DOT regulations within twelve months governing
preemployment, periodic, recurring, random, and post-accident, and "reasonable
suspicion” testing for controlled substance or alcohol use by commercial motor
vehicle operators. Rehabilitation program requirements are to included in the
authorized regulations with the DOT Secretary to “"determine the
circumstances under which such operators shall be required to participate in
such program." Again, this would seem to require expansion of current DOT
rules which omit provision for mandatory rehabilitation. The same DHHS
scientific and technical standards are to apply to the testing program as in
the air carrier and railroad aspects of the bill.

Finally, the Senate bill would require that a "pilot program" be developed
and implemented by the Secretary within fifteen months to "consider
alternative methodologies" for randomly testing independent commercial motor
vehicle operators for drug and alcohol use. The program would continue for
one year after which DOT would report to Congress on its results and
recommendations for random testing of commercial operators. This appears
to respond to FHWA comments concerning its views concerning "how such a
testing program would work for smaller motor carriers and owners-operators
who are not motor carriers."® As noted, in its final rule, the FHWA seemed
to opt for some variant of the consortium approach over the alternative of

program must also perform 40 hours of community service in order to be
reinstated. BNA, Daily Labor Reporter, A-4 (5-12-89).

17 P.L. 99-570, 100 Stat. 5223.

¥ 53 Fed. Reg. 47141. Among the alternatives considered by the
comments were the following:

1. Form consortiums made up of owner-operators and
small carriers that would develop a centrally administered
random testing program.

2. Form consortiums, and hire a contractor to develop and
implement a random testing program.

3. Contract separately with an outside company that would
setup these services.

4. Have existing industry-related groups (e.g., trade
associations) set up drug programs in which small entities
could participate.

5. Arrange to be included as a part of a larger company’s
drug testing program.
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state-operated roadside testing stations advanced by some interest groups.*®

Judicial Decisions Relevant to Federally Required Drug-Testing of
Transportation Workers

During its current term, the U.S. Supreme Court sustained federally
mandated drug-testing programs in two cases which, while not involving
random testing, may portend the direction of future judicial decision-making
on this controversial issue. Skinner v. Railway Labor Executives Ass’n
concerned DOT mandated post-accident testing of railway workers like that
required by current regulation and as proposed by S. 561. National Treasury
Employees Union v. Von Raab involved the testing of customs service
employees as a prerequisite to promotion to certain "sensitive” positions. As
noted, the Supreme Court held that mandatory testing in these situations,
even without individualized suspicion of drug use, was not an "unreasonable
search or seizure" under the Fourth Amendment, because of the overarching
public safety considerations involved.®

In Skinner a panel of the Ninth Circuit voided on Fourth Amendment
grounds Federal Railroad Administration regulations requiring breath, blood,
and urine tests of railroad workers who are involved in train accidents.’’ A
federal district court had accepted the government’s argument that public
safety interests served by the rules outweighed any possible intrusion on
privacy rights asserted by the contesting labor unions. However, because the
post-accident drug and alcohol testing procedure applied to all covered
employees without regard to "reasonable suspicion that a test will reveal
evidence of current drug or alcohol impairment,” a divided appeals court panel
struck down the regulation. In so doing, it refused to find that rail employees
enjoy a "diminished expectation of privacy" due to the "heavily regulated"

9 1d.
% Supra, n. 1.

*! Briefly, alcohol and drug testing is mandated for all covered employees
involved in various events, including: major train accidents (involving a
fatality, release of hazardous material with either evacuation or injury, or
$500,000 damage to railroad property); impact accidents (involving a reportable
injury or damage to railroad property of $50,000); and fatal accidents
(involving fatality of an on-duty railroad employee). 49 C.F.R. §219.213. The
FRA regulations require that blood and urine samples be taken from all crew
members of a train involved in such an accident or incident as soon a possible
afterwards. Blood samples are to be taken at independent medical facilities
by qualified professionals or technicians. 49 C.F.R. §219.203. Refusal to
provide a sample results in a nine-month period of disqualification. 49 C.F.R.
§219.213.
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nature of the railroad industry or that the program fit any of the traditional
judicial exceptions to Fourth Amendment principles.

In reversing, the Supreme Court first held that the entire testing
regulation, even portions applicable to certain employee rule infractions that
were merely permissive rather than mandatory upon the railroads, carried
sufficient government "encouragement, endorsement, and participation" to
implicate the Fourth Amendment considerations. On the merits, Justice
Kennedy wrote for the majority that because "the collection and testing of
urine intrudes upon expectations of privacy that society has long recognized
as reasonable,” FRA testing for drugs and alcohol was a "search” that had to
satisfy constitutional standards of reasonableness. The "special needs" of
railroad safety, however, made traditional Fourth Amendment requirements
of a warrant and probable cause applicable to normal law enforcement
"impracticable" in this context. Nor was "individualized suspicion" deemed by
the majority to be a "constitutional floor" where the intrusion on privacy
interests are "minimal” and an "important governmental interest” is at stake.
According to Justice Kennedy, covered rail employees had "expectations of
privacy" as to their own "physical condition" that were "diminished” by "their
participation in an industry that is regulated pervasively to ensure safety."
In these circumstances, the majority held, it was "reasonable" to conduct the
tests, even in the absence of a warrant or reasonable suspicion that any
employee may be impaired.

Justice Kennedy also rejected another line of attack against the
challenged tests which proceeds from the generally accepted scientific and
judicial view that standard test protocols are capable indicators only of prior
drug use but are not a measure of current job impairment or drug influence.
Because of this fact, a number of lower federal courts had voided the EMIT
screen and confirmatory GC\MS for not being reasonably related to legitimate
governmental interests in assuring employee fitness or competence.’> In
Skinner, however, the majority found the information provided by the tests
to be a valid investigative tool which "may allow the [FRA] to reach an
informed judgment as to how a particular accident occurred."” In addition,
opposition on these grounds "failed to recognize that the FRA regulations are
designed not only to discern impairment but also to deter it," and according
to the majority, the government "may take all necessary and reasonable
regulatory steps to prevent and deter" forbidden drug use by the covered
employees.

In the Von Raab case, decided the same day as Skinner, a Fifth Circuit
panel had upheld drug testing of U.S. Customs Service personnel who sought
transfer to certain "sensitive" positions, namely, those involving drug
interdiction, carrying firearms, or access to classified information, without a

2. E.g., Jones v. McKenzie, 833 F.2d 335, 340 (D.C.Cir. 1987); Railway
Labor Executive Ass’n v. Burnley, 839 F.2d 1507 (9th Cir. 1988); Harmon v.
Meese, 690 F. Supp. 65 (D.D.C. 1988).
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requirement of reasonable individualized suspicion. The testing procedure was
administered once, when the employee sought transfer to the sensitive
position, and the Customs Service gave the qualified applicant five days notice
of the test. Thus, the drug test in Von Raab was conditioned on the
employee’s own action in seeking a transfer and no adverse consequence
flowed from a later withdrawn transfer application.

In a 5 to 4 ruling, Justice Kennedy again speaking for the majority
affirmed the Customs Service policy with respect to the interdiction of illegal
drugs and employees required to carry firearms. According to the Court, the
government has a "compelling interest” in not promoting drug users to jobs
where they could "endanger the integrity of our Nation’s borders or the life
of the citizenry." That interest outweighs the privacy interests of employees
who seek promotions to those jobs, but who enjoy "a diminished expectation
of privacy by virtue of the special physical and ethical demands of those
positions." Neither the absence of "any perceived drug problem among
Customs employees," nor the possibility that "drug users can avoid detection”
by temporary abstinence, would defeat the program since deterrence of "highly
hazardous conduct” as much as detection was a "substantial" justification and
the risk of circumvention was "overstated." However, the Court found the
record insufficient to determine whether searches of employees who would
handle classified information was reasonable. It was not apparent that
individuals in certain positions would actually have access to sensitive
information, leading Justice Kennedy to question whether the category was
too broad to meet Fourth Amendment requirements.

As noted in the introduction, before these High Court rulings, several
courts had speculated whether employee drug testing could ever pass Fourth
Amendment muster in the absence of a reasonable suspicion that a particular
employee or group of employees were active drug users or impaired on the
job. This concern seems largely put to rest by Skinner and Von Raab which
make clear that individual suspicion is not invariably required, at least where
overarching public safety or national security interests are at stake. Just how
broadly this judicial approach of balancing the public and private interest
extends, however, or whether it would tolerate the random testing of
employees in these same circumstances, may not yet be settled. But
considerable judicial support may be drawn from these cases for testing safety-

sensitive transportation employees in many of the circumstances contemplated
by S. 551.

Notably, perhaps, the Court subsequent to Skinner and Von Raab let
stand lower court decisions allowing random and "reasonable suspicion” drug
testing for police officers and mandatory, preemployment drug testing for
applicants for nuclear power plant jobs. The Justices’ determination to deny
review of the decisions--two by the U.S. Court of Appeals for the Third
Circuit and one by the Washington Supreme Court--came only a week after
the post-accident testing and Customs Service cases.
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Policemen’s Benevolent Association v, Township of Washington involved
a program which subjected local police officers to random urinalysis testing
and mandatory drug tests administered during required annual physical
examinations. In rejecting the challenge of a local police union, the Third
Circuit relied upon its own earlier decision in Shoemaker v. Handel*® which
had upheld random testing of jockeys. The appeals court concluded that
various state statutes and "detailed regulations" of the township governing
police conduct and discipline had reduced the officers’ justifiable privacy
expectations which were outweighed by the strong public interest in averting
police drug use. The Policemen’s Benevolent Association, backed by the
American Civil Liberties Union, had sought review of the appeals court ruling,
contending that it "has effectively vitiated Fourth Amendment protection for
public employees." In the other police case, Copeland v. Philadelphia Police
Department, the Justices rejected the petition of a former Philadelphia police
officer who was fired following a positive drug test. The appeals court ruled
that the city had not violated the Fourth Amendment rights of the officer by
ordering him to submit to a urinalysis based on "reasonable suspicion” as the
result of information gained from an informer.

In the nuclear power plant case, Alverado v. Washington Public Power
Supply System and Bechtel Construction, Inc., the Washington Supreme Court
ruled that the WPPSS did not violate the Fourth Amendment by requiring
applicants for repair jobs to pass a pre-employment drug test to obtain access
to secure areas at the plant. Bechtel Power had a contract with the system
to perform the repair work and several members of Plumbers Local 598 who
had applied for jobs with Bechtel challenged the drug testing requirement.
The Washington Court unanimously held that job applicants could be required
to undergo the drug screening under an administrative search exception to the
Fourth Amendment. The court reasoned that the applicants have a
substantially diminished expectation of privacy because of the "pervasive"
federal regulation of nuclear power plants and that the employers interest in
nuclear safety outweighed the limited intrusion on privacy interests.

In other significant action, the Court vacated and remanded for
reconsideration in light of Skinner a 1987 ruling of D.C. Circuit in Jones v.
McKenzie®® Jones was the first federal appellate court decision to void a
public employee drug testing program for its inability to measure job
impairment or drug influence. While upholding mandatory urinalysis testing
of public school transportation employees as part of routine annual physical
exams, it invalidated the EMIT test actually used because it failed to "measure

. whether an employee has used or been under the influence of drugs"
while on school premises. As noted, the Court appeared to take a contrary
approach by rejecting the same argument by opponents of post-accident
testing in Skinner.

% 795 F.2d 1136 (3d Cir.), cert. denied, U.S. (1986).

54

Supra n. 3.
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Brief mention should be made of the status of current judicial challenges
to the drug-testing of federal workers under E.O. 12564 and of transportation
workers pursuant to DOT regulations. To date, federal district courts have
barred random drug testing of federal employees at the Justice,®
Agriculture,”® and Interior®” Departments due to lack of a demonstrated drug
problem sufficient to warrant invasion of employee privacy. On May 19, 1989,
a federal district judge in Hartness v. Bush® issued preliminary injunctions
against random drug testing of employees on the White House staff and at
the General Services Administration who are in "sensitive" or safety-related
position who do not carry firearms. The White House plan authorizes testing
of all such employees in the Executive Office of the President, including the
U.S. Trade Representative, the Office of Administration, and the Office of
Management and Budget. To the contrary, random testing of DOT employees
in sensitive position was permitted to go forward in AFGE v. Dole®® while
allowing the possibility of a later more specific challenge based on its actual
implementation. Drug testing plans for air traffic controllers and for
uniformed members of the Secret Services have also been upheld.®

Finally, various challenges have been filed against testing of
transportation workers under the DOT final rules. Late last year, in Owner-
Operators Independent Drivers Association v. Burnley,® a federal judge in San
Francisco issued a preliminary injunction from the bench that excuses
employers from implementing procedures for random and mandatory post-
accident drug testing of commercial motor vehicle operators under the

% Harmon v. Meese, 690 F. Supp. 65 (D.D.C. 1988).
% NTEU v. Lyng, 706 F. Supp. 934 (D.D.C. 1988).
" Bangert v. Hodel, 705 F. Supp. 643 (D.D.C. 1989).

% Nos. 89-0040-LFO, 89-0950-LFO, and 89-1152-LFO (slip
opinion)(D.D.C. 5-19-89).

% 670 F. Supp. 445 (D.D.C. 1987).

80 See National Air Traffic Controllers Ass’n v. Burnley, 700 F. Supp.
1043 (N.D. Cal. 1988).

81 57 U.S.L.W. 2452 (N.D. Cal 12-30-88).
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regulations. In Amalgamated Transit Union v. Burnley®? several unions joined
in a suit against implementation of random testing as it affects interstate bus
drivers alleging lack of statutory authority and constitutional infirmities.

harles V. Dale

Legislative Attorney
June 16, 1989

52 No. C89-0081 FMS (N.D. Cal 1-11-89).
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SUMMARY

Because of the alleged loss of productivity and the potential for damage
caused by drug-using employees, many employers are turning to drug testing
in an effort to eliminate drug users from the work force. The tests may
include pre-employment screening, regularly scheduled testing, and testing on
demand warranted by accidents or work failures. Public policy issues in drug
testing include test implementation and standardization, as well as employee
rights and civil liberties. At least three cases have been heard by the Supreme
Court and many concerns are still emerging.

This reader and bibliographic guide has been designed to help Members
of Congress and their staff in their efforts to control and monitor the growing
amount of information on drug testing available from the Congressional
Research Service and the Library of Congress. Part one presents a selected
group of articles and editorials on drug testing; these are drawn form the CRS
Main Reference files. Part two is a list of related CRS reports. Part three
is a short bibliography of current articles in the CRS Public Policy Literature
file. Part four describes the information resources available through the
Library’s automated catalogs. An order form is included so that any of the
documents mentioned in this guide may be requested for the use of Members
of Congress and their staff.

This report would not have been produced without the assistance of John
M. White, Senior Bibliographic Assistant, Library Services Division.
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PART ONE: SELECTED READINGS ON DRUG TESTING

These articles and editorials have been drawn from the CRS Main
Reference files. They have been selected to provide an overview of the policy
policy issues involved in drug testing in the workplace and to illustrate the
wide range of opinions on this subject. This material was elected by Peter
Giordano, Bibliographer, Library Services Division; it was assembled by Ann
Eschete, Bibiographic Assistant, Library Services Division.
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little more than six months

ago the decision whether to

test employees for drug use—
while excruciatingly difficult—
was still one over which employers
had a great deal of control.

Granted, there were state laws
that set parameters for companies
that chose to test workers for drug
use, and there were courtdecisions
that served as a buffer against test-
ing abuses. But generally the em-
ployer was able to decide if drug
testing—usually through urine
samples—was the avenue it
wanted to take to curb workplace
drug problems.

Now, that freedom of choice is
quickly vanishing—at least for the
vast number of companies that do
business with the federal govern.
ment.

First, the Dept. of Defense
(DOD)—which (along with the
Armed Services) last vear granted
$142 billion in contracts—last Oc¢-
tober put in place drug-testing
rules for its contractors. A month
later the Dept. of Transportation
(DOT) issued its drug-testing
rules—different, of course—that
cover 4 million transportation
workers in safety or securiry jobs in
the private sector and require five
types of drug testing. And six
weeks ago, federal legislation went
into effect that requires any com-
pany with a contract of $25,000 or
more with the federal government
to maint2in a drug-free workplace.

Toss in 11 different state laws
and two city ordinances (San Fran.
cisco and Berkeley) and you getan
idea of the confusion that sur-
rounds drug testing.

*No two laws or regulations are
the same. That can create inconsis-
tent requirements and make it im-

Reproduced with the permission of Penton/IPC, @ 1989: 67: 67-68, 70, 72-73.

,

r

{
5

'WHO
&
HOW
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DRUG
TEST

Conflicting
federal
government
rules, state
laws, and
court
decisions
have
complicated
the task.

By
Michael A.
Verespej
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possible for employers to adopt a
single national policy,” says Garen
E. Dodge, labor law attomey with
McGuiness & Williams, Washing-
ton. For example:

¢ DOD regulations give compa-
nies the authority to test appli-
cants. DOT rules requireit.

e DOD rules require testing of em-
ployees in “sensitive positions,”
but leave the extent and criteria to
the employer's discretion. DOT
mandates five types of testing in-
cluding random testing at a 50%
rate.

e DOT's rules preempt both state
laws and labor agreements. DOD's
don’'t.

e The Drug-Free Workplace Act of
1988 has more than a half-dozen
requirements, but the term drug
testing isn't even mentioned in the
law.

And, unfortunately for employ-
ers, any hope for a quick end to al!
the confusion was dashed when
o U. S. Supreme Court rulings in
late March on drug-testing cases
(involving railroad workers and
Customs Dept. employees) pro-
vided emplovers some guidance,
but stopped far short of being defi-
nitive.

In these two cases involving
public-sector drug testing the
court O.K.'d testing in post-acci-
dent investigations, even without
individualized suspicion. And it
gave the go-ahead to test workers
in jobs involving security or in
safety-sensitive jobs. "It is a cue to
arbitrators that an employer does
not need individualized suspicion
1o testand that it is O.K. tosetup a
program to deter drug use,” says
Mr. Dodge.

The court also stated un-
equivocally that, when the govern-



DOOSE:
“Random drug
tasting is
thought of by
many
employers as
diting an
insect with a
bazooka.”

ment requires or even encourages
private employers to initiate drug
testing, those private employers
are acting asan agent of the govern-
ment, and constitutional rights
such as invasion of privacy and
unlawful search and seizure be-
come issues that affect the legality
of private-sector drug testing.

But the court qualified both
decisions by using phrases such as
“in the present context” and ob-
serving that both government
agencies ‘‘define narrowly and
specifically the circumstances jus-
tifying testing.”

The court also left unanswered
whether it would permit testing of
workers who have access to classi-
fied information or are in positions
that require a high degree of con-
fidence and trust—two key aspects
of the DOD regulations—and it
did not address the highly contro-
versial issue of random testing—a
main feature of the DOT regu-
lations which has been stayed by 2
district court in San Francisco.

Neither did the court “delineate
all the other jobs they would con-
strue as safety jobs,” or specify the
scope of jobs where access to clas-
sified information could trigger
drug testing, says Mr. Dodge.

He adds: “There is still a great
deal of uncertainty in the middle as
to whom you can test. When you
get into positions where there are
no safetv-sensitive concerns or se-
curity duties involved, the author-
ity totestis less clear.”

“Itwill be interesting to see how

far the court will be willing to go if
the employee being tested is not in
position to hurt someone,” agrees
labor law attorney John Lewis at
Arter & Hadden, Cleveland.
“These decisions are just the be-
ginning. You're going to see a lot
more cases [there are currently 44
pending in federal courts alone} in
order 1o flesh out the bones rela-
tive 10 other occupational posi-
tions."” ' _

-But, unfortunately, until that
time—which may be as long as
*three to five years from now—there
will be *‘no lead-pipe cinch way" to
guarantee that a company's drug
testing “is legally permissible,”
says Mr. Lewis.

“There are still too many un-
knowns and to0 many ways in
which drug testing can be chal-
lenged"”—both on constitutional
grounds (when an employer is, in
effect, acting as an agent of the
government) and on common-law
grounds, Mr. Lewis points out.

What's the best approach for an
employer?

ost experts recommend that an

employer assess its situ-

ation to see whether there
is a need for testing because of a
severe drug problem in the work-
place orafederal-government obli-
gation.

“Before you even consider test-
ing,"” says Mr. Dodge, *‘you must
determine whether you have drug
problems in the workplace, what
your federal obligation is, what
your state-law requirements are,
and how it will appear to your em-
ployees.”

Currently, only transportation
companies and defense contract-
ors have an obligation to test; there
are no drug-testing requirements
for other government contractors.
The drug-free workplace law says
only that companies with a govern-
ment contract of $25,000 or more
must publish a drug-free work-
place policy, inform workers of
that policy, educate them about
drug abuse, and make a good-faith
effort to maintain a drug-free work-
place.

Obviously, companies under the
thumb of DOD and DOT regu-
lations must adopt programs that at
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the minimum meet those require-
ments. There is far more leeway for
other government contractors and
businesses that are not under any
federal, state, or locally required
obligation to test.

“The first reaction from most
companies when they hear of the
drug-free workplace requirements
is that testing is easy, testing is
clean, let's do it,"”" says Philip
Rosen, labor law attorney in the
New York office of Jackson, Lewis,
Schnitzler & ‘Krupman. “‘But the
intent of the drug-free workplace
law is not to mandate drug testing,
but to force employers to ask
themselves tough questions about
what should be included in a com-
prehensive drug-free workplace
policy. And when companies learn
that drug testing is not a require-
ment and they start to grasp all the
personnel ramifications, they shy
away and ury other alternatives
first.”

Today, most companies that
don't drug test (except for new job
applicants) simply have a policy
that prohibits the use, purchase,
sale, distribution, or transfer of
drugs on company premises.

That's why Donald Woodcock,
labor attorney with Calfee, Halter
& Griswold, Clevelund, expects
that the ultimate impact of the
drug-free workplace law will be
more thought-out, comprehensive
policies, and not necessarily auto-
matic drug testing. ““Employers
will amend their programs to add
education about the dangers of
drug abuse, to offer employee as-
sistance and rehabilitation, and 1o
tell emplovees upfront what the
penalties are for workplace drug
use.”

As Arter & Hadden's Mr. Lewis
explains, if there is no requirement
to test, “'the first question an em-
plover must ask is, ‘Why test?””” He
suggests that an employer ask
himself: “Am I in an industry
where drug use or abuse is preva
lent? Can drug use or abuse nega-
tively impact safety? Can it have 2
disastrous effect on quality? Has
there been 2 sizable drop in pro-
ductivity unexplained by equip-
ment malfunctions? Has there
been a rise in workplace theft?
Have drug paraphernalia been
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seen with increasing frequency in
the workplace or parking lot?"

“Because of the possibility of
potential lawsuits that erupt in the
wake of the introduction of drug
testing, companies should drug
test only for a very good reason,”
says Mr. Lewis. “Don’t just do it
because it's fashionable.”

Mr. Woodcock agrees. “'The pri-

mary motivation for testing should
be to stop a problem in the work-
place.” And, in Mr. Woodcock’s
experience, that's generally been
the case. “The majority of firms
want to avoid drug testing if they
can,” he contends. “They don't

- want to expose themselves to ma-

ale problems or litigation.” :

Smaller companies are the most
oppcsed totesting. “They feel they
can educate frontline supervisors
to spot drug problems,” says Mr.
Lewis, “and they are aware that a
lawsuit can be disastrous.”

A recent Bureau of Labor Statis-
tics’ (BLS) survey confirms those
suspicions. Only 2.2% of the more
than 4.2 million workplace estab-
lishments with fewer than 50 em-
ployees have drug-testing pro-
grams. (Such workplaces account
for over 90% of ali workplace es-
tablishments.) But, because the
other 318,200 establishments em-
ploy 63% of all workers and be-
cause drug testing increases with
the size of employment, 19.6% of
all U. S. workers—and 42.1% of all
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manufacturing workers—are em.
ployed in companies with drug-
testing programs, says the BLS.

But that clear reluctance—ex-
cept among larger firms—to drug
test (unless required) is why Jack-
son, Lewis’ Mr. Rosen thinks em-
ployers should hold drug testing in
reserve and ‘'use other alternatives
first.

What are some of the options
available? Employers can conduct
educational campaigns, tighten
company rules on drug use, train
managers in how to detect and deal
with drug users, handle it as a per-
formance problem when a worker
has a drug problem, or—if a situ-
ation is out of control—possibly
resort to using undercover agents.

“If an employer hasn't done so
already,” suggests Mr. Lewis,
“tighten up company and plant
rules to make it clear that the use of
drugs is prohibiied.”

Adds Mr. Rosen: “Thoroughly
review existing employment poli-
cies and practices regarding work-
place drug use, including disci-
plinary procedures, employee
handbooks, supervisory manuals,
and past practices.”

Mr. Lewis also advises that com-
panies add a statement that
“disciplinary procedures for drug
use can be modified only in writing
by something signed by a high-
ranking official of the company.”

The next step: Conduct an edu-
cational campaign dealing with the
problems of drug and alcohol
abuse.

It's also imperative, says Mr.
Rosen, that companies ‘“train su-
pervisors to detect the symptoms of
drug abuse.” Such training, he
says, should have three compo-
nents. First, have a policy in place
so that managers understand the
company position on drugs in the
workplace. Second, have a training
session for managers in which a
qualified medical person de-
scribes how to spot persons with
substance-abuse problems. Third,
“do role-plaving with managers on
how 10 handle drug problems and
what to do when the situation
comesup.”

He also suggests that when
companies have workers with drug
problems, they first try to handte
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the situation as a job-performance
problem.

“Tell the employee what he has
been doing wrong—and right—on
the job,” says Mr. Rosen. ‘'Ask
whetherthere is any reason why his
work has not been up to par or why
he’s been late frequently. And tell
him the company has people who
can help on a confidential basis.”
An emplover, he says, can also refer
people it suspects to be drug users
to its medical department to deter-
mine whether they should con-
tinue working,.

Some companies even turn to
undercover agents, says Mr. Rosen.
An example: One company be-
came suspicious about 2 mailroom
employee with a beeper who was
always getting beeped and who
took extra time to make his deliv-
eries. An undercover agent gar-
nered enough evidence to nail the
individual as a drug pusher.

When alternatives don't suc-
ceed, a company should investi-
gate the use of drug testing. One
caveat: Where there’s a2 union
workforce involved, companies
have a legal obligation to negotiate
with it regarding the parameters of
the program.

What's emerging us the two saf-
est—and most likely—areas for
employers to test are applicant and
for-cause testing. The BLS survey
found that 85% of the companies
that drug test do so with job appli-
cants, and that 64% test current

employees, largely “for cause ™

Should a company decide to test
job applicants, there are very few
legal restrictions, and most of them
are state laws. In Montana, for ex-
ample, only applicants for haz-
ardous work environments or for
jobs involving safety, security, or
fiduciary responsibilities can be
tested. Connecticut requires three
urinalyses. Vermont requires a ten-
day written notice; Minnesota, a
wo-week notice.

“The safest way to test appli-
cants,” says Arter & Hadden's Mr.
Lewis, “is 10 set up a written pro-
gram and notify applicants either
before or while they fill out their
applications that part of the appli-
cation process is a physical exam
thatincludes a drug screen. And by
making this job application, they
consent to a drug screen.” At that
point, some applicants will simply
go away. And the test will caich
many others. At Goodyear Tire &
Rubber Co., for example, nearly
12% of its job applicants in 1988
tested positive—61% for mari-
juana, 18% for cocaine,and 21% for
otherdrugs.

hen a company believes that

its situation merits drug

testing, in some fashion, of
its current employees, that's when
itneeds to brush up on legal prece-
dents to create a program that not
only will be effective, but also free
of legal entanglements.

The reason? Although private-
sector employers are not bound to
protect constitutional rights, there
are numerous common-law
grounds for suing these employers.
Thev include defamation of char-
acter, discrimination, wrongful
discharge, intentional or negligent
infliction of emotional distress, or
negligence in the procedures used
totest.

“The public-sector cases have
taught us a few lessons about what
drug-testing procedures employ-
ers should use,” says Mr. Lewis.
“You need a reputable lab and a
second test to confirm an initial
drug screen. And there has to be a
chain of custody similar 10 the
methods used in criminal proce-
dures,” he savs.

To wit, the Supreme Court made
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a pointin the Customs Dept. drug-
testing decision to praise the pro-
cedures that were set up. The de-
pactment, said the court, “sets forth
procedures for collection and anal-
ysis of the requisite samples . . .
designed both to ensure against
adulteration or substitution of
specimens and to limit the in-
trusion on employee privicy, and
provides that test results may not
be turned over ... without the
employee’s written consent.”

““‘Any program needs the five
Cs," says Jackson Lewis’ Mr. Rosen,
Confidentiality of testing itself (no
one observes); chain of custody (10
ensure that the right sample is
tested); confirmation (not just a
screen, but a gas chromatography/
mass spectrometry test); commu-
nication (with employees); and
counseling.

Beyond these basic procedures,
however, companies must also de-
termine whom they are going to
test, for what reasons, and what o
do with the {irst positive result and
the first person who refuses to be
tested.

Although the first reaction of
companies is usually that testing is
most critical for bluecollar work-
ers, what companies really need to
determine is where drug problems
can impact safety, says Arter & Had-
den’s Mr. Lewis.

“A whitecollar employee in a
safety-sensitive position can do just
as much damage as a bluecollar
employee,” he says. “The super-
visor on the dock or the whitecollar
emplovee monitoring dials on
plant equipment—while not cut-
ting off fingers in a lathe—might
be subjecting scores of people 1o
being impaired.”

Besides, failure to think through
who needs to be tested can trigger
discrimination lawsuits. That's es-
peciallytrue if a firm decides to test
a group of employees, for example,
that is largely black, while a sup-
port group of employees, largely
white, goes untested.

“1f a company makes an arbitrary
judgment on testing, it would be
subject 1o a challenge on an em-
ployment-discrimination charge,”
asserts Mr. Lewis.

For what reasons should compa-
nies testworkers?



"Ahsent any government regu-
lation, 1 think companies testing
current employees are looking to
test for reasonable suspicion and
when impairment can impact safe-
ty,”” says McGuiness & Williams'
Mr. Dodge. “That's what's emerg-
ing from the courts as O.K.todo.”

By and large, most companies
avoid random testing. 1t's almost
certain to bring a lawsuit and
“incur the wrath of workers,” says
Calfee, Halter's Mr. Woodcock.

“I don’t think companies will be
jumping on the random drug-test-
ing bandwagon unless there is real
evidence of widespread abuse,”
such as Dow Chemical Co. experi-
enced at its Freeport, Tex., oper-
ation in 1987, says Mr. Dodge.
(Dow instituted random testing—

upheld by an arbitrator in March—
in response to the sale and use of
cocaine by a sizable number of
machine-shop workers.) “Random
drug testing is thought of by many
employers as killing an insect with
abazooka,” Mr. Dodge observes.

Employers also need to firmly
establish what the penalties and
discipline will be for drug users.

“You have to tell employees up-
front what the penalties are,"” as-
serts Jackson, Lewis’ Mr. Rosen.
Seme state laws spell out how com-
panies must discipline first., sec-
ond-, and third-time offenders.
“We recommend a combination of
discipline and rehabilitation,
heavily weighted toward rehabil-
itation.”

“If your first response is to help

the individual, your company will
be in a better position to defend its
policy in court,” says Arter & Had-
den’s Mr. Lewis. “You'll be much
safer than the company whose first
reaction is tofire the individual .

In addition, he suggests that
companies “structure the drug-
testing program so that the em-
ployee knows what the ground
rules are,”” and develop safeguards
to minimize the most common
court challenges: wrongful dis-
charge, breach of contract, tort
claims, and defamation of charac-
ter.

“To the degree that you can spell
out when and to what exient em-
ployees will be tested, the greater
your protection will be,” Mr. Lewis
declares. w

KEY STATE DRUG-TESTING REQUIREMENTS
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Test Restrictions

i Requires probable cause

Requires reasonable grounds

Requires reasonable suspicion

Requires reasonte believe

Permits as part of regularly scheduled physical 4

Prohibits random testing

Permits randomtesting for safety-sensitive positions | -

Regulates pre-employmenttesting

v v

Procedural Requirements

Requires written policy

Requires confirmatory test

Requires state certification of lab

B T e s

Requires privacy during testing process v v

Requires chain of custody procedures ' v

Requires confidentiality of test results

Requires employer establish EAP*

Post-Test Issues

Allows employee rebutial

Prohibits discharge for first offense

Provides civil remedies

Lstablishes criminal penaliies

Ferms fedena! law o preemp
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FEDERAL URINALYSIS
PLANS

STALLED

A series of successful courtroom

challenges to the federal government'’s

random drug testing authority places the

whole workplace testing program in

] 7
question. -~

BY CAROL MATLACK

he federal government's push for

mandatory, random drug testing of

civilian employees has moved to a

new arena—the courtroom—and
so far, the government seems to be taking a
beating.

Employees and their unions have won pre-
liminary injunctions in federal courthouses
from Washington to San Francisco, effec-
tively stalling a Reagan Administration plan
to conduct surprise, random urine tests of
about 345,000 employees in ‘‘sensitive” po-
sitions. (See “The Age of Urinalysis,”
March 1988.) Among 42 agencies covered
by the plan, only one, the Office of Personnel
Management (OPM), has actually started
testing; 650 of its employees have been sub-
ject to random tests since last fall.

By late January, the courts had temporar-
ily blocked testing at the Deparuments of
Agriculture, Commerce, Interior, Veterans
Affairs and Justice, as well as the Bureau of
Prisons and the Immigration and Naturaliza-
tion Service. Suits are pending against the
Health and Human Services Department,
the Navy, the Executive Office of the Presi-
dent, and OPM. Most other agencies have
not vet issued formal notices to affected em-
plovees, the action that generally triggers
the filing of a suit.
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On the other hand, federal judges have
allowed testing to continue at a few agencies
that had started testing before the Adminis-
tration plan was announced last May. These
include the Transportation Department, the
Secret Service, and the Army, which tests
some civilians along with active-duty person-
nel. (Active-duty personnel in all the military
services have been subject to random test-
ing since the 1970s.)

“What courts are doing at this point is
saying ‘Let’s maintain the status quo until
we get some guidance,’ " says a Justice De-
partment spokesman. The U.S. Supreme
Court is expected to rule this spring on its
first major drug testing case involving fed-
eral civilian workers. The case involves em-
ployees of the U.S. Customs service who
must submit to drug tests before qualifving
for promotions. Justice officials hope that a
strongly worded opinion in their favor will
remove some of the uncertainty now facing
agency managers.

The Bush Administration

Although President Bush has not spelled out
his drug policies in detail, his administration
appears committed to continuing the Reagan
drug testing initiative. J. Michael Walsh, d-
rector of the Office of Workplace lmiiatives

J. Michael Walsh of the National Institute on Drug Abuse oversees the
development and implementation of agency drug testing programs.

at the National Institute on Drug Abuse and
an outspoken advocate of testing, continues
to oversee agency testing programs.

Attorney General Richard Thornburgh
has already signaled strong support for fed-
eral emplovee testing by appeaning in person
before the Supreme Court—a highly un-
usual step—to argue the government’s de-
fense in the Customs Service case. The Jus-
tice Department also is encouraging all
agency managers to move forward with test-
ing plans—even if they are certain to be
slapped with an employee lawsuit.

Officials at NIDA say that they expect to
work closely with former Education Secre-
tary William J. Bennett, whom Bush has
nominated for the newly created position of
‘‘drug czar.” But Bennett has expressed
mixed views on drug testing. In 1986, after
President Reagan first announced his inten-
tion to seek government-wide random test-
ing. Bennett told The New York Times
through a spokesman that while he favored
strict enforcement of tough drug policies, he
did 'not feel routine drug testing 1s appro-
priate or necessary” m most situations. Ben-
nett aiso has opposed random testing for

Carol Matlack ts a sted corresponden!

for National Journal.



prilic sciool teachers. But during last year's
campaign he endorsed a suggestion by Re-
publican presidential candidate Pierre S.
(Pete) DuPont that driver's license appli-
cants be required to pass a drug test.

Courtroom Successes

Federal employee unions and civil liberties
groups, meanwhile, are pleased and some-
what surpnised by their courtroom suc-
cesses. “I'm actually quite optimistic,” says
Arthur Spitzer, legal director for the Ameri-
can Civil Liberties Union of the National
Capital Area, whose office serves as a clear-
inghouse for plaintiffs’ lawyers in the drug
testing cases. ‘“We've been convincing some
pretty conservative judges on this issue.”

One of the victories that drug testing foes
savor most is a ruling last July by Judge
George Revercomb, a Reagan appointee to
the U.S. District Court for the District of
Columbia, who threw out the drug testing
plan at the Justice Department—the agency
that had taken the lead in promoting govern-
ment-wide testing.

Spitzer concedes that the courts may
eventually uphold random testing of air traf-
fic controllers, Secret Service agents and
others with direct responsibility for public
safety. But as for most other government
workers, he says, “The courts are really
hard put to distinguish why these people are
so special that the Fourth Amendment has
no meaning for them.” Opponents contend
that random testing violates the Fourth
Amendment ban on ‘‘unreasonable’’
searches and seizures by the government.
Many agencies have long been able to test
employees who are suspected of drug use,
but with widespread, random testing, new
legal ground is being broken.

Most of the lawsuits have been filed by
federal employee unions, including the
American Federation of Government Em-
ployees, the National Treasury Employees

Union and the National Federation of Fed-
eral Employees. The anti-testing forces in-
creasingly are coordinating their efforts,
Spitzer says, holding regular strategy meet-
ings to decide when and where to file law-
suits, and sharing information about expert
witnesses. Many of the injunctions won so
far have been in the Northern District of
California, which has a reputation for having
a liberal federal bench. Most of the other
wins have been in the District of Columbia.

But courtroom battles are only part of the
reason for the government’s delay in drug
testing. At some agencies, managers are still
negotiating the issue with employee unions.
And at others, there appears to be a reluc-
tance to move quickly on a project likely to
antagonize employees. Last November,
when only a handful of agencies appeared
ready to begin testing, presidential drug ad-
viser Donald lan MacDonald tried to speed
up the action by summoning several dozen
agency representatives to a White House
meeting, where he extolled the benefits of
testing and said there was no valid reason for
further delay. After that, a few more agen-
cies announced plans to begin testing, but
most still have not.

So far, the only large-scale civilian testing
program is at the Transportation Depart-
ment, where an estimated 30,000 employ-
ees, chiefly air traffic controllers, are subject
to testing. The agency’s experience so far
suggests few problems with drug abuse. As
of mid-January, 9,884 employees had been
tested, and only 79—less than .01 per-
cent—were confirmed positive for drug use.
All 79 were referred to counseling or re-
habilitation programs; 14 were later fired
from their jobs after they tested positive a
second time. Early in Transportation's test-
ing program, an employee was wrongly ac-
cused of drug use because of a laboratory
error, but there have been no similar prob-
lems since then, a spokesman says.

ith an acerbic blast at “bureau-

cracy run amok,” U.S. District
Court Judge Harold H. Greene on Jan. 30
blocked the Interior Department’s plan
to begin random drug testing of 17,000
of its 70,000 employees. Only .05 per-
cent of Interior’s workers have been
identified as drug users, Greene said.
““What these figures demonstrate is what
anyone thinking about the problem
knows intuitively—there are few, if any
concentrations of individuals . . . that are
freer of illegal drugs than the faithful,
loyal, perhaps somewhat stolid, not very

—

Bureaucracy Run 'Am_'o_l_(

‘hip” members of the federal bureau-
cracy,” he wrote. *

“There must be thousands of places in
this country where drug users congre-
gate and can be located with a far greater
degree of certainty than in the offices of
the Department of Interior.... Yet the
government has singled out its loyal, al-
most completely drug-free public ser-
vants for a vast, intrusive testing pro-
gram as the only one where the drug
menace must be fought without the nor-
mal constitutional protection of individ-
ualized cause. "
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Private Sector Programs

With many agencies’ testing plans on hold,
attention increasingly has turned to the pri-
vate sector, where the Reagan Administra-
tion launched a major campaign to encour-
age workplace drug testing by employers.
The effort appears to have succeeded in
some large corporations; the Bureau of La-
bor Statistics (BLS) reported recently that
nearly 60 percent of businesses with 5,000
or more employees had drug testing pro-
grams. But smaller businesses have been far
less enthusiastic, and the BLS estimated
that overall, only about 1 percent of workers
on private payrolls were actually being
tested. What's more, most businesses did
not follow the government’s example of ran-
dom testing, choosing instead to test only job
applicants and those employees suspected of
drug abuse.

Among private-sector workers who were
tested, the BLS found that 9 percent tested
positive for drug use. However, the BLS
cautioned that the results “should not be
generalized as representative of the entire
work force, because only a small proportion
of all employers test, and so much of the
testing is performed on persons suspected of
drug use.”

Drug testing presents fewer legal risks to
private-sector employers than to govern-
ment agencies, because the Fourth Amend-
ment ban applies only to searches and sei-
zures by the government. But that has
created a dilemma for drug testing propo-
nents who want to expand private-sector
testing: If they enact laws or regulations re-
quiring private employers to set up testing
programs, those programs will be vulnerable
to Fourth Amendment challenges.

That is what happened last year, when a
federal appeals court in California struck
down federal regulations requiring drug and
alcohol tests for railroad workers involved in
accidents. The ruling has been appealed to
the Supreme Court. The Transportation De-
partment also has announced plans to re-
quire testing of workers in the airline, rail,
transit and trucking industries; the plan has
already been challenged in court by a truck-
ers’ group. '

Still, drug testing proponents are hopeful
that they will ultimately prevail. “It’s a novel
constitutional question,” says a Justice De-
partment lawyer. “The judges are all over
the map at this point.” Once the Supreme
Court rules on the Customs Service case,
the lawyer says, “The law will be better
established.”

But the pending Customs Service case
does not directly address the question of un-
announced, random tests. Lawyers on both
sides agree that it may be a long time before
that question—which lies at the heart of the
controversy—is resolved. (]
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Many readers will recall the death of
college basketball star, Len Bias, reported
in newspapers around the country on June
19, 1986. The headlines did much Lo shock
the nation and considerably increase the
antli-drug sentiment.

Perhaps even more alarming were the
statistics reported by Life magazine in its
special January 1987 issue. In an effort to
underscore the magnitude of the drug
problem, Life summarized the cocaine
death toll in America for a mere nine-day
period, beginning with the day Bias died:

Date Deaths
06/19/86 12
06/20/86 20
06/21/86 18
06/22/86 13
06/23/86 15
06/24 /86 15
06/25/86 11
06/26/86 19
06/27 /86 25

Life also found the geographical spread
to be interesting:

State Percent
Alabama 0.7
Arizona 13
California 30.2
Colorado 1.3
District of Columbia 2.7
Florida 54
Ilinois 4.0
50 -5

Kentucky 0.7
Maryland 20
Massachusetts 1.3
Michigan 6.0
Minncsota 0.7
Mississippi 0.7
Nevada 13
New Jersey 4.7
New Mexico 4.0
New York 18.1
North Carolina 07
QOregon 27
Pennsylvania 47
Rhode Island 07
South Carolina 07
Texas 27
Utah 0.7
Virginia 0.7
Washington 1.3

While, for many ycars, there has been
anti-drug sentiment in Amecrica, it was
not until the mid-1980s that it grew into a
national cause. In 1986, with thc Reagan
Administration sounding the battle cry,
the movement gained substantial momen-
tum, to the point where there was a gen-
eral call for drug-free workplaces.

On September 15, 1986, the Office of
the Press Secretary released the text of
President Reagan's Executive Order for a
Drug-Frec Federal Workplace. Implemen-
tation of the Executive Order was con-
tained in a multi-part plan: (1) issuance
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of a policy against illegal drug use; (2)
identification of drug users; (3) initiation
of Employce Assistance Programs; (4)
utilization of rehabilitative services. The
program called for under the Exccutive
Order, particularly testing to identify
drug uscrs, remains controversial. To this
day, it has not been put into effect across
the board in the federal workplace.

Private Sector Testing

While the government was struggling
with a drug testing dilemma, the private
sector seemed to be moving ahead with its
concept of the solution. Unlike the public
seclor, private employers are not con-
strained by such considerations as “‘unrea-
sonable scarch and seizure.” Absent a
collective bargaining agreement with
unionized employees, then, it would
appear that companies have, for all
intents and purposes, a free rein in decid-
ing whom, how, and when to test.

Morcover, the private sector, in recent
years, has probably been feeling some
pressure from the realization that drug
abuse is its problem too. Fortune Maga-
zine, for example, pointed out in its June
6, 1985, issue that drugs, Lo a previously
unpublicized extent, have permeated the
corporate workplace. Articles in other
publications lead to the same conclusion.

Consequently, many companies have
embarked upon a program of drug testing,
with the usual testing to include not only
employees at all levels, but potential
employees (applicants) as well. According
to statistics released by the National
Institute of Drug Abuse, approximately
30 percent of all Fortune 500 companies
are employing some form of drug testing.
This figure represents an increase over
the 25 percent level of the previous year.
The American Management Association
asserts that the proportion rises to 50
percent when one restricts consideration
to the Fortune 100.
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Whether the longer-term trend is up or
down, and whether the rate of increase is
tapering off, is unclear at present. Not-
withstanding what the future might hold,
there is onc certainty: testing will produce
trials. Litigation is a sure result either of
drug testing per se, or of some particular
aspect of a particular testing procedure.
While the focus of most other articles has
been the constitutional issuc or topics
stemming from a putative violation of a
union contract, this article centers on the
heretofore ignored subject of the adverse
impact implications of drug testing.

Disparate Impact
A proper review of drug testing as a
potential disparate impact issuc necessar-
ily begins with a brief look at the 1971
Griggs decision of the UJS. Supreme

_ Court. Without delving too deeply into

the factual controversy at the center of
this now well-known case, it sulfices Lo
say that the Court focused on a single
issue:

“We ... resolve the question whether
an employer is prohibited by the Civil
Rights Act of 1964, Title VII, from
requiring a high school education or pass-
ing of a standardized general intelligence
test as a condition of employment in or
transfer Lo jobs when (a) neither standard
is shown to be significantly related to
successful job performance, (b) both
requirements operate to disqualify
(blacks) at a substantially higher rate
than white applicants, and (c) the jobs in
question formerly had been filled only by
white employees as part of a long-stand-
ing practice of giving preference to
whites." !

Thus, while ruling on the specifics of a
particular company's employee selection
procedures, the Court, as it usually does,
was interpreting the will of Congress in
the passage of the Civil Rights Act of
1964. It had already been made clear that
deliberate, intentional discrimination was

! Grigas v. Duke Power Co, 401 US. 4243 EPD 18137
(1971).

Drug Testing
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ilicgal. What had been somewhat ambigu-
ous was whether unintentional, inadver-
tent discrimination, that which “merely”
had a disparate impact or differential
cffect, was equally violative of the law.

In Griggs, the Court decided that it
had been Congress' intent to strike down
all impediments to a bias-free workplace,
including "'practices that are fair in form,
but discriminatory in operation." 2 How-
ever, it was not that business manage-
ment prerogatives as to decision-making
were being usurped. Rather, the legal pre-
cedent only required that selection proce-
dures be subject to a “business necessity”
test. If the criterion for inclusion, say
hiring or promotion, were related to the
job function in question, then the exis-
tence of any differential effect was irrele-
vant. If, on the other hand, the criterion
could not be justified, its effect would
weigh heavily against the employer.

The Court, then, had balanced the
needs of the employer against the desires
of Congress; and it had forged a compro-
mise with which all could live: “Congress
has not commanded that the less qualified
be preferred over the better qualified sim-
ply because of minority origins. Far from
disparaging job qualifications as such,
Congress has made such qualifications the
controlling factor, so that race, religion,
nationality, and sex become irrelevant.” 3

In the aftermath of the Griggs decision,
there came a flurry of activity in the
lower courts which sought to apply it in
their own determinations. Hence, the dis-
parate, or adverse, impact theory of dis-
crimination was not only born but given
full life. As this previously grey area of
law became the core issue on frequent
challenges to employment decisions, the
grey gradually disappeared.

Selection Procedures

One of the first selection procedures to
be challenged was the use of arrest records
to disqualify applicants for employment.
It was pondered in City of Cairo v. Illinors
Fair Employment Practices Commission:
“We now consider the central issue in this
casc of whether the hiring policy of
excluding persons from employment
because they had arrest records was inher-
ently racially discriminatory, regardless
of lack of motive or intent to discriminate
or evenness of application of this policy so
as lo constitute an unfair employment
practice.”

It was directly confronted in US. v.
City of Chicago: “The fact that blacks
and other racial minorities arc so often
subject to garnishment action is related to
the fact that they are to a disproportion-
ate extent from the lower social and eco-
nomic segments of our society .... A
policy of dismissing employees whose
wages are attached has (an) impermissi-
ble effect.’

“The Chicago Police Department also
inquire(s) into an applicant’s social sta-
tus, family history, and military back-
ground. Consideration of these factors has
been held to violate Title VIL." ¢

The legality of other sclection criteria
was later scrutinized in Reynolds v. Sheet
Metal Workers, Local 102: “When partic-
ular selection criteria, e.g., hcight or
weight requirements or high school
diploma, operate to disproportionately
exclude minority members as a group, or
minority representation in  the
(employer’s) workforce differs markedly
from general population figures, a prima
facic case of discrimination may be estab-
lished.” ?

2 1d.

Y id

* Cuty of Cairo v. Hhinois Fair Employment Practices
Commussion, 21 1l App. 3d 358, 315 NE2d 344, 8 EPD
19082 (1. App Cu, 1974).

“US v Cuy of Chicago, Police Dept., 385 F. Supp. 543,
7EPD §9370 (X 1L, 1974)
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? Revnolds v. Sheet Mctal Workers, Local 102, 498
F.Supp. 952.22 EPD 1 30.739.

Some of the existing case law was summarized in Smith v.
American Service Co of Atlanta, 611 F_Supp. 321(DC GA
1984) | There is] well scttled case law invalidating the use
of arrest records as a setection technigyue. Gregory v. Litton
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While the courts were firmly establish-
ing the adverse impact principle in mod-
ern jurisprudence, the EEOC was doing
the same on the administrative/quasi-
judicial side. It took an carly look at con-
viction record and concluded that convic-
tion records could be used only when
absolutely necessary due to the dispropor-
tionate effect of a policy which forbade
hiring anyone with a fclony conviction
record B

It concluded that use of arrest record
information was violative of Title VII for
the reasons noted above.® It saw arrest
record information and unnecessary edu-
cational standards in the same light:
“Since (the employer’s) educational stan-
dards have a substantial disproportionate
impact on minority group persons, we
conclude in the absence of a valid business
justification for their use ... that they
discriminate against (the) class
because of race and national origin." 1©

It also took a similar view of arrest
record and wage garnishment record.!* It
took a later look at conviction record and
reached the same conclusion it had ear-
lier. “Partially becausc they are arrested
more {requently, blacks are convicted at a
rate significantly in excess of their per-
centage in the population.

*“Thus, an employment practice of dis-
qualifying persons from employment
because of conviction can be expected to
have a disproportionate adverse impact
upon blacks and would therefore be
unlawful under Title VII in the absence of
a justifying business necessity.'?

“If it is established that the offense for
which an applicant has been convicted is
not job-related, it is unlawful under Title

VII to disqualify the individual because
of the conviction.” 13

As if there were a need for clarification,
the EEOC noted in detail, “The pereent-
age of blacks convicted of crimes signifi-
cantly exceeds the pereentage of blacks in
the population. Thus, an employment
practice of discharging an emplovee
because of a conviction can be expected to
have a disproportivnate adverse impact
upon blacks. Conscquently, such a prac-
tice is unlawful under Title VII in the
absence of justifying business neces-
sity. "1

Regulatory Guidelines

Finally, in 1978, many fedcral agen-
cies, top among them the EEOC, agreed
on a uniform interpretation of Griggs.
The consensual language was codified in,
among other places, 29 CFR 1607. It was
specifically noted that, “These guidchnes
apply to tests and other selection proce-
dures which arc used as a basis for any
employment decision. Employment deci-
sions include but are not limited to hiring,
promotion, demotion, membecrship, (for
example, in a labor organization), referral,
retention . ... Other selection decisions,
such as selection for training or transfer,
may also be considered employment deci-
sions if they lead to any of the decisions
listed above (29 CFR 1607.2B).

With coverage of the regulations clari-
fied, it was simple to rely on the message
of Griggs, then, to define discrimination
as ‘“‘the use of any sclection prucedure
which has an adverse impact on the hir-
ing, promotion, or other employment or
membership opportunities of members of
any race, sex, or cthnic group ... unless

(Footnote Continued)

Svstems, 472 F.2d 631 (CA 9, 1972} Green v. Missouri
Pacific Railroad Co., 523 F .20 1290, (CA B, 1975), Johnson
v Goodyear Tire and Rubber Co, 491 F.2d 1364, 7 EPD
9233(CA S, 1924) "

# EEOC Decision No 77.3, 19 FEP Cases 1129 at 1130
1976}

9 EEOC Decision No. 77-9, 19 FEP Cases 1146 at 1146,
1147 (1977), EEOC Deasion No. 730133, 19 FEP Cascs
1765 a0 1760(1972)
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10 EEOC Decisiun No 73.0133, 19 FEP Cascs 1705 at
1767 (1972).

WEEOC Decision No. 73.0348, 19 FEP Cases 1775 at
1776(1972)

12 EEOC Decisivn No 78.35, 26 FEP Cases 1735 at 1750
(1978).

Yid, au 1757

WEEOQOC Decisiin No RO-1R. 26 FEP Cases 1802 au 1802
(198N}
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the procedure has been validated in accor-
dance with these guidelines” (29 CFR
1607 3A).

Having proceeded so far as to outline
its view of this theory of discrimination,
the EEOC certainly had to stipulate
record keeping standards. Absent such
standards and employers’ adherence to
them, it would be impossible to assess
violation. Thus the EEOC mandated, in
29 CFR 1607.4A, thc mainienance of
cmployer records which would disclose the
ympact of sclection procedures.

The final link in the chain was forged
when the EEOC indicated the precise
manncr in which adverse impact would be
measured. Tt said that when there is an
imbalance greater than 20 percent, that
imbalance would lead to a rebutiable pre-
sumption of discrimination. It also said
that the failure to analyze impact could
lead to the same presumption.

“Where the user has not maintained
Jata on adverse impact as required by the
documentation section of applicable
guidelines, the federal enforcement agen-
cies may draw a inference of adverse
impact of the selection process from the
failure of the user to maintain such data,
if the user has an underutilization of a
group in the job category, as compared to
the group's representation in the relevant
labor markel or, in the case of jobs filled
from within, the applicable workforce (29
CFR 1607.4D).”

Testing Policies

Thus, a decade ago, this stage was
finally sct for the drug testing controversy
to be played out. History indicates that
Title VI violations were considered under
a discriminatory treatment theory prior
10 the development of the adverse impact
theory. Similarly, drug testing is cur-
rently challenged as, inter alia, invasion
of privacy. Tt is logical to assume, there-
fure, that the next step would be to attack

the effect of a drug testing policy on
employees or prospective employees.

Thus, it remains to review employer
rationale for implementing such a pohcy,
for the EEOC or the courts will turn o
that in order to decide the legality of such
a policy. There are, in general, only three
classifications that employers might
utilize in instituting drug testing: (1)
probable causc testing; (2) mandatory
testing; (3) random testing.

Probable Cause Testing: There is, and
has been, little controversy surrounding
employers’ utilization of drug testing in
the first of these three circumstances, so-
called probable cause testing. This fortu-
nate result comes, no doubt, because of
the clarity and focus of the testing itself.
It is only instituted in the face of an
observable safety, conduct, or perform-
ance problem. In the first instance,
safety, the reason for testing is obviously
supportable. In the second two, it is justi-
fiable, case by case, based on deviations
from the empirical norm established by
the employee him/hersell.

Mandatory Testing: Mandatory testing
has, perhaps, generated the greatest legal
debate. One side argues that it is neces-
sary in order to altain a drug-free work-
place. The other contends it is an
unwarranted and unauthorized intrusion
into private and personal lives. Further-
more, say opponents, the employer has no
right to pass judgment on matlers outside
the workplace.

Recently, a California judge, in what
appears to be the first private sector dect-
sion in this regard, has ruled against a
company’s mandatory pre-employment
drug testing. In Wilkinson v. Times Mir-
ror Books,'S Superior Court Judge Michacl
Ballachey enjoined Matthew Bender and
Co., a subsidiary of Times Mirror Books,
from procecding with its urinalysis pro-
gram. The injunction was issucd under
the provisions of the right-to-privacy sec-

1 Wytkimon v Times Mirror Bouks. Califorma Supesior
Court, pOI6I61Y
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tion of the California Constitution,
although the company had contested the
applicability of the section.

Constitutional claims aside, it is clear
that mandatory testing may result in an
impact problem for the employer if there
can be shown to be a disproportionality
hetween labor force demographics and
drug user demographics. The conclusion
is, morcover, the same whether the testing
is undertaken at the pre-employment or
the post-cmployment stage. Just as with
wage garnishment and general record of
arrest and/or conviction, the effect of
implementing a testing policy is apt to
result in litigation based on the disparate
impact theory of discrimination under

Title VII. Support for the logic of this
statement is grounded in the reasonable
inference that a statistical imbalance
between the demographics of those
treated for drug-related medical condi-
tions and those of the general population
is indicative of a comparable disparity
between drug users and the general labor
force.

And, in fact, such is abundantly clear
from data pertaining to known drug users.
According (o statisucs compiled by the
National Institute on Drug Abuse, minor-
itics are represented among known drug
users at a level approximately two times
their representation in the general labor
force (See Tabic 1).

Table 1 1
DRUG USERS ADMITTED TO FEDERALLY-FUNDED DRUG TREATMENT PROGRAMS
1979
DEMOGRAPHIC PERCENT
White Male
18-19 yrs 37
20-24 yrs 100
25-29 yrs 9.6
30 yrs and older 102
White Female
18-19 yrs 15
20-24 yrs 45
25-29 yrs 1.0
30 yrs and older 38
Black Male
18-19 yrs 08
20-24 yrs 37
25:29 yrs 606
30 yrs and older 91
Black Female
18:19 yrs 03
20-24 yrs 17
25-29 yrs 25
30 yrs and older 22

In January of 1986, the Secretary of
the Human Services' Task Force on Black
and Minority Health rcached even more

dramatic conclusions. The Task Force
reported the 1983 distribution of clients of
these same programs and found almost an

1 Syurcebouk of Criminal Justice Statistics, USDOJ. BJS.
19R2.
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even split between minority and non-
minority, meaning a demographic multi-
phier of almost four (See Table 2).

Table 2V
CLIENTS OF FEDERALLY-FUNDED DRUG TREATMENT PROGRAMS

1983 )
DEMOGRAPHIC PERCENT
White 54.1
Black 234
Hispanic 223
Asian 08
Native American 0.6

Given the obvious disproportionality
implications of this category of drug test-
ing, onc neceds to review the viability of
any legal defense to a challenge formu-
lated under the adverse impact theory of
discrimination. Such a delense, of course,
would be based on a possible claim of
busincss-relatedness. As will be recalled,
when the differential effect of a policy is
Jemonstrated, the employer must estab-
lish the absolute necessity of maintaining
the policy. For some companies, the abil-
ity to proffer a blanket rebuttal is clusive,
if it is possible at all. For others, the
objective is more likely Lo be altainable.
By way of cxample for Lhe latter group,
onc might consider contractors and licen-
sces of the Nuclear Regulatory Commis-
sion (NRC). Such employers are obligated
under regulations codified at 10 CFR 10.
In particular, one finds among the criteria
required to be used to determine
employee clearance for access to
restricted arcas whether an individual,
““[h]as been, or is, a user of drugs or other
substances listed in the schedules of Con-
trolled Substances established pursuant to
the Controlled Substances Act of 1970,
except as prescribed by a physician
licensed to dispense drugs in the practice
of medicine, without adequate evidence of
rehabilitation.” (10 CFR 10.11 (11)).

It would appear, then, that certain
emplovers might be able to respond to
charges of disparate impact in the imple-
mentation of a mandatory drug testing
policy by pointing to NRC regulation.
These scem to mandate, if only by impli-
cation, such a policy. For other employers,
the route of the affirmative defense may
not be as clearly delineated.

Random Testing: Somewhat akin to
mandatory testing, random testing has its
legal advantages and disadvantages.
Among the pitfalls for employers, there 1s,
of course, the same adverse impact impli-
cation as there is for mandatory tesuing.
And there is the possibnlity of the same
affirmative defense.

However, with random testing the
potential problem is compounded because
another issue presents itself, that of dif-
ferential trecatment. Allegedly random
testing, which over time tends to focus on
a particular employee or group of employ-
ecs, can casily be seen as violatve of Title
V1. The onus then reverts to the
employer to produce evidence that indi-
cates the absence of discriminatory
motive. Such a task may well prove diffi-
cult.

17 Report of the Secretary’s Tawk Force on Black & Minor-
iy Heatth, USHHS, 1984
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Conclusion

In general, therefore, drug testing, how-
ever implemented, forces the employer
into an interesting maze because of the
backdrop of Title VII against which it
might all be viewed. The key to the solu-
tion lies cqually in two areas: mainte-
nance of appropriate process and
mitigation of potential claims.

In terms of process, companies should
keep in mind the same rules that apply,
perhaps as an outgrowth of discrimination
litigation, to good human resource man-
agement: (1) clarity of policy; (2) consis-
tency of implementation; and (3)
completeness of documentation. Adhering
to these practices has always been shown
to be judicious. The drug testing arena
should prove no different.

In terms of theories of discrimination,
companies should keep in mind the les-
sons learned through affirmative action
compliance. In order to mitigate liability
in the face of potential claims of discrimi-
natory treatment there should exist an
internal system of checks and balances.
Decisions related to demotion, suspension,
termination, or the like should be
reviewed by a third party prior to being
put into effect. Likewise, the individual(s)
affected by the decisions should have
available some mechanism through which
a question or a challenge might be raised.

Mitigation of liability in the lace of
potential claims of discriminatory impact,
on the other hand, should be the objective
of a system of ongoing internal monitor-
ing. The cumulative and/or agpregate
effect of decisions by race, for example,
should be analyzed 1o ensure that they
neither mask invidious intent nor saffer
from lack of justification

Drug testing litigation certainly repre-
sents something of a new frontier. Both
the plaintiffs’ and the defendants’ bars
are exploring the legal grey arcas, huwld-
ing up case law in the process. Lawsuils
predicated upon the dhsparate impact the-
ory of discrimination arc just such an
arca. A June, 1988, decision by the Elev.
enth Circuit 1s precisely on point.™ The
case will be watched closelv, since the
appeals court pane! remanded it for “full
consideration’ of the disparate impact
aspect of the employer's drug testing pro-
cess. Companies, thus, would be well
advised to include drug testing on the
agenda for cqual cmpluovment opportu-
nity self-critical analysis The alternative
is far more costly and fraught with unntc-
essary risk.

[The End]

I Chaney v Southern Radway. 46 EI'D TIRD3, R47
F.2d 718 (CA.11, 1988).
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DRUG SCREENING

testing

ABAJBEN VAN HOOK

Herbert Segal: **It doesn’t take urinalysis to detect low job performance.”

Recently released surveys show
that surprisingly few of the nation’s
private employers have been wield-
ing the paper cup to ferret out drug
abusc.

Between the summers of 1987
and 1988, only one in every 100
workers had been tested, and only 3
percent of all private-sector employ-
ers had drug screening programs in

i progress, the two surveys conclude.

i

Agricultural workers and govern-

ment employees were omitted from
the studies.

The surveys were taken before
recent U.S. Supreme Court decisions
permitting the federal government to
drug-test certain workers. (See Su-
preme Court Report, page 44.) It's still
too early to gauge how private em-
ployers will respond to the high
court’s lead

The most comprehensive of the
surveys, conducted during the fall of

/ JUNE 1989

1988, was overseen by the U.S. De-
partment of Labor's Bureau of Labor
Statistics (BLS). Researchers there
made projections based upon the
drug-testing habits of 7,502 private-
sector employers out of an estimated
total of 4.5 million.

Other key conclusions reached
by the BLS researchers include.

» Of businesses with 5,000 or
more employees, 59.8 percent had
drug-testing programs, while only 2.7
percent of firms with less than 100
workers screened their employees.

» Only a quarter of the compa-
nies that tested workers used random
drug testing at their job sites.

» The highest rate of positive
drug-test results were found among
workers in wholesale-trade careers,
where 20 percent of current workers
and 24 percent of job applicants tested
positive. The lowest rate of drug use
was discovered among service work-
ers, with 3.1 percent of current work-
ers testing positive.

A much smaller sample taken
during the same time period by the
private Connecticut publishing firm,
Business and Legal Reports. gener-
ally supports conclusions drawn by
the BLS.

"Despite what the Supreme
Court says and despite the panic but-
ton being pushed by so much public
attention to drug testing, these statis-
tics suggest that employers generally
don't feel a great need to institute
drug-screening programs,” said Her-
bert Lee Segal. a Louisville, Ky., at-
torney and chair-elect of the ABA’s
Section on Labor and Emplovment
Law.

“Personnel managers have tra-
ditionally reserved the power to dis-
cipline workers who show signs of
inefficiency for whatever reason,” he
added. "It doesn't take urinalysis to
detect low job performance and ex-
ercise the power employers already
have. It's been my experience that
employers who do have testing pro-
grams use them to rehabilitate, rather
than punish those who test positive.”

Data from employers who
gauged worker drug use, according to
the BLS report, revealed that of
953,000 employees tested, about 8.8
percent had positive results. Job ap-
plicants, who were more apt to be
screened than workers already on the
payroll, showed an 11.9 percent rate
of positive results from among the 39

A

willion tested. Nearly 64 percent of
all cmployers said they tested only
those current employvees suspected of
drug use

David G. Evans, a Lawrenceville,
NJ., attorney who is chair of the
ABA’'s Committee on Alcohol and
Drug Law Reform, said the low inci-
dence of employee drug testing may
reflect private employers’ indiffer-
ence to the public controversy over
drug testing.

“Many employers are not assum-
ing that they have to react to scream-
ing media headlines that are making
drug testing a public issue,” Evans
said. “As the surveys show, most of
them are relying more heavily on pre-
employment drug testing to clean up
their job site and are using caution in
testing workers already on the job
only as the need arises.”

Labor Department spokesmen
warned that the survey findings were
not intended to reflect on the preva-
lence of drug abuse by workers, but
solely to disclose how many employ-
ers tested their personnel.

Others, however, were skeptical.

“Despite the good intentions of
the Labor Department, I'm con-
cerned that these statistics may mis-
lead some emplovers to believe that
drug abuse isn't as widespread as it
is." said Lee I. Dogolof{, executive di-
rector of the American Council for
Drug Education “Consequently. they
could dismantle drug testing and ed-
ucation programs under the mis-
taken belief that such programs are
ineffective.

“Drug testing is a powerful
shaper of emplovee behavior,” Do-
goloff added, “and its use should not
be diminished by findings like these ™

New York labor attorney Donald
W Savelson said he believes the sur-
vevs were outdated long be:fore the
Supreme Court issued its recent de-
cisions on drug testing

“Since last summer many pri-
vate emplovers have followed the
lead of the public sector in establish-
ing some form of testing to meet
Congressional directives to maintain
a drug-frec workplace,” he said.

“Moreover. a higher percentage of !
drug usage has been detected among

workers since technological methods
of conducting such tests have now
bacome more sophisticated and less

. costly 1o employers
: ~-Clarles-Edward Avderson

Reproduced with the permission of the American Bar Association, (© 1989 from ABA journal,

V.

75, June 1989: 38, 40.
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Drug abuse at work

Mission just possible

NEW YORK

Corporate America is in the frontline of the “‘war’’ on drugs. After losing
billions through drug abuse, comFanies are now screening job applicants,

random-testing employees and of

CCORDING 1o usx, it has “a severe
drug problem' at its Fairless steel plant

in Pennsylvania. Georgia Power in Atlanta
has found drug use steadily increasing dur-
ing six years of testing its workers. Ad-
vanced Micro Devices, a California chip
maker, reckons addiction to hard drugs—
especially crack—now causes it more trou-
ble than alcoholism. Estimates of how much
drug abuse costs American business each

year range from $33 billion to more than

$100 billion. Whatever the right guess, al-
most every big American company is having
to confront drug addiction because it is get-
ting much worse.

Most companies say drug abuse is most
serious among blue-collar workers, particu-
larly those in boring or menial jobs. Mrs
Helen Axel, the drug expert at the Confer-
ence Board, a business think tank, is scepti-
cal. She says thar the scale of drug abuse and
alcoholism among senior managers and pro-
fessional people is always underestimated;
they can swallow their pills or swill their li-
quor behind closed office doors.

American companies are helping
those employees who want to be
helped, but sacking those who will
not or cannot be cured. To keep the
number manageable, more and more
companies are making the offer of a
job conditional on the applicant be-
ing found drug-free in medical rests.

Ciricorp, America’s biggest bank,
is typical in declining to hire anybody
who tests positive for amphetamines,
barbiturates, cocaine or heroin. The
number of job applicants testing posi-
tive at Fluor Daniel, a construction
company with 40,000 employees, has
fallen from 12-14% to 7-8% since
word got around that the company
weeds out drug users.

The tests are better at detecting
marijuana smokers than cocaine sniff-
ers and crack smokers. Addicts have
learned that traces of cocaine can be
flushed out of their systems within a
couple of davs by some diuretics that

ering cures to the repentant

" are sold over the counter in America.

More controversial than screening job
applicants are tests of a company's existing
workforce, as is shown by studies issued by
the Bureau of National Affairs, a publisher
in Washingron, DC. But some companies
have insisted on their right to test even long-
serving workers. Adolph Coors, a Colorado
brewer, refuses to renounce its use of under-
cover agents to help detect workers using or
selling drugs. Georgia Power is just as un-
apologetic about using trained dogs to sniff
for drugs in its employees’ lunch-boxes and
cars. At Fluor Daniel, drug searches have
not just found narcotics; they have turned
up some weapons and stolen properry as
well. 3M, the Minnesota-based adhesives
company, has pried into the desks, files and
lockers of employees it suspects of drug
abuse.

Unions are often critical of random test-
ing, and some are challenging its legality.
Many people find urine tests humiliating, es-
pecially when they are watched in order to
prevent the switching of specimens. The

unions parade medical evidence that the
drug tests are not reliable. About one test in
ten that proves positive is a false alarm. A
person who has just eaten a poppy-seed ba-
gel or taken a cold remedy can show up as a
heroin addict. These controversies have lim-
ited the number of companies that have
adopted random tests. Only about 5% of all
respondents in a survey soon to be pub-
lished by the Conference Board say they em-
ploy random testing.

Several big companies believe it is a big
mistake simply to sack an employee who has
a drug problem. This causes employees to
hide their drug addiction and makes super-
visors, union officials and feliow workers re-
luctant to comment on an employee’s er-
ratic behaviour, let alone draw it to the
attention of senior managers. Companies
are instead offering drug addicts the same
kind of employee-assistance programmes
originally set up to help alcoholics.

Confidentiality is essential if workers
are to seek help voluntarily. A few years ago
a worker at AT&T, America's biggest tele-
phone company, would be grilled by his
boss if he asked for a couple of hours off
each week to deal with a personal problem.
Nowadays a boss at AT&T would be in trou-
ble if he demanded to know more about that
personal problem. At Coors, says a spokes-
man, “you could easily lose your job if you
betrayed a confidence’ from a worker seek-
ing help for drugs, alcohol or anything else.

1BM's approach to drug use is widely re-
garded as a model. Its “‘voluntary and com-
pletely confidentdial”” employee-assistance
services are provided by two independent
firms—Human Affairs International and
Personal Performance Consultants. Neither
has offices on 18M premises. [BM gives its em-
ployees a telephone number to call counsel-
lors from these firms when they or members
of their immediate family need help. But not

all 1BM employees undergoing treat-
ment are volunteers. An employee
who behaves irrationally and errati-
cally has to undergo a drug test when
this is recommended by a company
doctor. If the test proves positive, the
employee has to accept treatment, fol-
lowed by frequent random drug tests,
1o keep his job.

A debate rages on whether drug
abuse is a more serious problem for
business than alchoholism. Drug ad-
diction s frowned upon by almost ev-
erybody, but people feel prudish
about reacting to a fellow worker’s
heavy drinking. Yet all agree that
drug addiction is harder to cure than
alcoholism. Professionals are sceptical
about anti-drug programmes that
claim a cure rate of 50%. Thev sav
Advanced Micro Devices is much
more reahistic and truthful when it re
ports a cure rate of less than half tha.

Reproduced with the permission of the Economic Newspaper Ltd., C)1989 from The
Economist, v. 312, Sept. 30, 1989: 72.
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COMBATING DRUGS

Moves

Against Drugs

By Donald C. Bacon

B / Nov. 1989

Vulnerability to the
effects of substance abuse
by workers has led
thousands of companies
to develop programs for
drug-free workplaces.

he nation’s drug problem hit

home for William A. Stone not

long ago when he found some

marijuana cigarette butts in the
parking lot of his 40-employee business
in Louisville, K:7.

“We made such a big issue of it that
now everybody here knows it is ‘adios’
if you get caught with drugs,” says
Stone, president and owner of Louis-
ville Plate Glass Co. “We put it official-
ly in our work rules: Anybody caught
with alcohol, drugs, or any mind-alter-
ing substance is absolutely dismissed.”
Stone is now “thinking about initiat-
ing” a formal drug program, including
“a drug test for every hire.”

Employers say it is often a single
incident that helps them see for the
first time how vulnerable their busi-
nesses are to the plague of substance
abuse. Such awakening has led thou-
sands of companies since the mid-1980s
to develop their own policies and pro-
grams for a drug-free workplace.

“It’s nothing short of phenomenal
the extent to which employers have got-
ten religion on the drug issue in the last
five years,” says Mark A. de Bernardo,
special counsel for domestic policy of
the U.S. Chamber of Commerce and ex-
ecutive director of the Institute for a
Drug-Free Workplace, a coalition of
corporations that seeks to shape public
debate over drug legislation.

The importance of business’s role in
the overall battle against drugs was
underscored by President Bush in Sep-
tember. In announcing his anti-drug
strategy, the president coupled a call
for a drug-free workplace with a blunt
warning to federal contractors to imple-
ment “tough but fair” drug policies for
their employees or face losing their fed-
eral contracts.

“Businesses and employers must
make it clear that drug use and employ-
ment are incompatible,” Bush added in
his report to Congress.

Observes de Bernardo: “Employers
have a legitimate role in the war on
drugs, not only as good corporate citi-
zens of their communities but also be-
cause drug abuse affects their bottom
line. They realize that the cost, quality,
and amount of the goods and services
they produce are directly related to
whether or not they have drug abusers
in the workplace.”

Experts estimate that drug and alco-
hol abuse together cost the business
community as much as $100 billion a
year through increased absenteeism,
added health-care costs, and accident
rates that are as much as 10 times high-
er for abusers than for nonabusers.

Even so, and despite a wealth of evi-
dence on the pervasiveness of drugs,

Y

problem in their own company.” None- °

theless, he adds, “I think we're begin-
ning to see a real improvement in per-
ceptions of the drug problem among
employers and workers in this country.
Employers are beginning to take a
more aggressive attitude.”

So far, most private-sector activity
against drugs in the workplace has

Deciding it drug tests for employees belong in a firm's anti-drug program can be
hard for employers because of concerns about worker privacy and morale.

surveys show that some employers still
find it hard to accept the idea that sub-
stance abuse could thrive in their own
businesses. In one recent survey of 265
corporate chief executive officers, 88
percent said they found ‘'substance
abuse to be a very significant problem
in the nation today.” But in the same
survey, only 22 percent of the CEOs
said they believe the misuse of drugs
and alcohol is very significant in their
own organizations.

Anthony J. Gajda, a principal with
the employee-benefits consulting firm
of William M. Meidinger Hansen Inc,,
which conducted the survey, attributes
the apparent discrepancy in part to a
reluctance in many businesses to con-
front the drug issue. “We think there is
i denial among organizations,” Gajda
| says. “Nobody wants to admit it's a

CRS-16

been led by the large corporations.
Nearly all of the nation’s 500 largest
corporations have adopted some type of
drug program.

Midsized and smaller businesses

have responded more slowly, perhaps -

partly for the reasons Gajda cites but
also because they often lack the incen-
tives and the resources to implement
full-scale anti-drug programs. Pro-
grams can be expensive and time-con-
suming. And they must be skiilfully
shaped and administered to be effective
while protecting emplovee concerns,
particularly where testing is involved.
Private-sector drug policies vary
widely. Theyv range from comprehen-
sive programs—including educational
campaigns, pre-emplovment and em-
ployee testing, and employee assis-
tance—down to concise formal state-

Reproduced with the permission of the Chamber of Commerce of the U.S., ¢ 1989 from




- COMBATING DRUGS : .

ments of company policy regarding
drugs in the workplace. Such state-
ments, added to company work rules
and communicated to all employees, in
their simplest form may merely make
clear that the company expects employ-
ees to be free of drugs at all times and
that those who fail to comply with the
rule are subject to disciplinary action
and possibly dismissal.

“There's really no excuse for a com-
pany not to have a drug policy, even if
it is only one sentence long,” says de
Bernardo. “Having a company policy
against drugs is in everybody’s inter-
est.”” De Bernardo is the author of
Drug Abuse in the Workplace: An
Employer’s Guide for Prevention,
which provides information and advice
for dealing with workplace drug issues.

! (See the sidebar below.)

ome corporations have estab-

lished elaborate policies and pro-

cedures to control drug and alco-

hol abuse inside their
organizations. General Dynamics Corp.,
for instance, spells out its program in a
10-page document that seems to cover
almost every contingency from educat-
ing employees on the dangers of drug
and alcohol use to disciplining drug and
aleohol abusers. The policy requires
General Dynamics to advise its employ-
ees, in writing, on “the reasons for the
program, benefits for the employees
and the company, employee assistance
programs, effects of alcohol and drugs
on individuals and their families, [and]

! use of inspection, alcohol tests, and

drug tests.”

Capital Cities/ABC, the media con-
glomerate, extended a substance-abuse
policy to all of its broadeast and print
properties after one of its emplovees

Signs Of Abuse
In The Workplace

In his book Drug Abuse in the Work-
place: An Employer's Guide for Pre-
vention, Mark A. de Bernardo, execu-
tive director of the Institute for a Drug-
Free Workplace, advises employers on
how to spot warning signs of drug
abuse. Some clues:

Drug paraphernalia: Glassine enve-
lopes, crudely wrapped cigarette butts,
cigarette papers, razor blades, medicine
droppers, and bent teaspoons.

Suspicious behavior: Frequent visits
to the washroom, secretive phone calls,
dressing inappropriately for the season,
wearing sunglasses indoors. Long-
sleeve shirts can hide needle marks;

died of a drug overdose. That policy
includes employee assistance, educa-
tional efforts, and, as necessary, the
use of drug tests, drug-snifing dogs,
and undercover operations.

Spurring some employers to keep
their workplaces drug-free in recent
months have been new legal require-
ments for most businesses selling goods
or services to the federal government.
Businesses with government contracts
of less than $25,000 are not covered.

The Drug-Free Workplace Act of
1988, which became effective last
March, requires contractors to publish
and distribute to employees a statement
prohibiting illegal drug activity in the
workplace and specifying actions that
will be taken against those who violate
the policy. It also says contractors must
make employees aware of the dangers
of drugs and punish any employees con-
victed of criminal drug violations occur-
ring in the workplace. Failure to comply
can cost contractors their federal pay-

ments or contracts and disqualify them

for future awards for five years.

That law does not require employers
to include testing as part of their drug
programs. But through other regula-
tory means, the government is begin-

ning to lean on employers in certain key .

industries to test at least those empioy-
ees involved in areas of defense and
those whose performance could affect
public safety. '
Employers in the airline, railroad,
bus, and trucking industries currently
are scrambling to prepare for sweeping
new rules, which are slated to take ef-
fect in December and which could re-
quire random drug testing of up to 4
million transportation employees.
Defense contractors, moreover, have
been required since last spring to test

sunglasses can cover bloodshot or dilat-
ed eyes.

Personality changes: Sudden and er-
ratic mood or personality shifts, exces-
sive giddiness, aggressive or depressed
behavior, loss of appetite or memory.

None of these traits necessarily
means a person is a drug user, of
course, and employers are advised to
respond to suspicions cautiously.

Drug Abuse in the Workplace: An
Employer's Guide for Prevention is
available from the U.S. Chamber of
Commerce, 1615 H Street, NW_, Wash-
ington, D.C. 20062. Ask for Publication
6972. The price is $20 for Chamber
members, 333 for nonmembers.

For more information on the Insti- :

tute for a Drug-Free Workplace, write
to Mark A. de Bernardo at the above
address.
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certain emplorees for illegal drugs.

For most employers who are free to
choose, their most crucial decision in
setting up a drug program is whether
to include testing. Employee and union
concerns over privacy rights, the effect
on workplace morale, the pressure for
accuracy, and the $25 to 8100 it costs to
test each employee all must be consid-
ered when an employer initiates a test-
ing program.

About 60 percent of companies with
5,000 or more employees have drug pro-
grams that include some form of test-
ing, mostly of job applicants and em-
ployees in key positions involving
workplace or public safety, according
to a 1988 Department of Labor survey.

Among businesses with 50 to 99 em-
ployees, only 12 percent had drug pro-
grams in place in 1988, the latest year
for which estimates are available. How-
ever, some 15 percent of the companies
said they were considering implementa-
tion of a testing program.

While drug testing is not for every-
body—‘‘Testing should be done right,
or not at all,” de Bernardo advises—
more and more employers are conclud-
ing that it can be one of their most
effective tools in keeping drugs out of
the work environment.

Today, companies of all sizes are join-
ing such giants as IBM, Kodak, and
DuPont in initiating drug programs
that include a testing component.

Drug testing’s increased acceptance
extends even to business and other pri-
vate organizations. Last August, the
U.S. Chamber of Commerce began to
screen out job applicants who use ille-
gal drugs and notified employees that it
would extend testing to employees if
“there is cause to suspect an employee
of drug or alcohol abuse.”

s a next step, many members of
the business community are

1

looking at the drug problem be- -

yond their own organizations.
Local business people in several cities,
including Jacksonville, Fla., and Wash-

ington, D.C., are forming groups to -
help small companies in their areas set

up anti-drug programs. Meanwhile, ac-
tive coalitions such as the Institute for
a Drug-Free Workplace are working
through Congress and state legisla-
tures to make sure business’s voice is
heard and its concerns are addressed in
the unfolding war on drugs.

No one doubts that the war will be
long and expensive. But signs of pro-
gress are appearing. As Dr. Carleton E.

Turner, a former White House adviser -
on drug abuse, has put it: “The fact

that corporations realize they must
fight drug abuse in the workplace is
another signiticant step forward i the

Ubattle" 8
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Using ‘Spies to Win a War”’

Corporations turn to detectives to catch workers with drug problems

omething was wrong at the
turkey-packaging plant. Worker
Compensation claims were sky-
rocketing, mostly from the eve-
ning shift. So earlier this year,
management called in under-
cover detectives, who soon
found the cause. Employees
were getting high on cocaine
and jousting with forklifts, in-
juring themselves and damag-
ing equipment. “It was abso-
lutely demolition derby,” says
Ron Schmidt, vice president of
investigations for Pinkerton’s,
the agency hired by the company. (The firm
didn’t want its name used.) As a result of
the probe, nearly 20 workers were fired.

With drug abuse on the job increasing
every year, corporations are escalating the
battle to root out users and dealers. More
and more, they're supplementing educa-
tion programs and random testing with
full-scale undercover work. The get-tough
trend has created a bonanza for the drug
snoops—now a $250 million industry, by
some estimates. While hiring detectives is
still often viewed as a last resort, some
companies say they have no choice. Says
William Huston, security chief for paper
manufacturer Boise Cascade: “It takes
spies to win wars, and we’re in a war.”

Business is fighting harder because it
can’t afford not to. The crack epidemic has
compounded longstanding corporate prob-
lems with cocaine, marijuana and speed.
The U.S. Chamber of Commerce has found
that recreational drug usersareathird less
productive than other employees and more
than three times likelier to injure them-
selves or others at work (chart). Uncle Sam
is also forcing the issue: the Drug-Free
Workplace Act of 1988 requires companies
with substantial federal contracts to clean
house or lose contracts.

Even firms under no legal obligation are
eying their ranks more closely. Just one
stoned employee can do monumental dam-
age. A January 1987 train wreck caused by
an engineer who admitted smoking a joint
at his post killed 16 people and injured 175
and cost Conrail and Amtrak $106 million.
Most companies have more than one drug
user to worry about: the Chamber of Com-
merce says that 44 percent of those enter-
ing the full-time work force have used ille-
gal drugs in the past year. “There ts not a

DRUG
CRISIS
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Caliing in investigators when ‘the barn’s on fire’: Carroll with some confiscated drugs

company in the U.S. that does not have a
drug problem, and if they say they don't,

! they’re ignoring the fact,” says Paul Leck-
i inger, whose Chicago-based Midwest Con-
. sultants, Inc., helps companies set up
" drug-detection programs.

The companies say that police rarely

© have the time or manpower Lo mount work-

Reproduced with the permission of Newsweek, Inc.,@1989
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place investigations. “Local enforcement
doesn’'t wantto mess with us,” says Richard
| Kerner, head of security at Pillowtex, a
i Dallas-based pillow and comforter manu-
facturer. "We're not that big.” A growing
number of private companies. large and
small, are finding that enlisting as merce-
naries in the corporate drug wars can be

from Newsweek, v. 114, Nov., 6,



highly profitable. Pinkerton’s reports a 40
percent jump in drug--elated business in

the past six months alone. The detective

agency estimates that 80 percent of its un-
dercover jobs are now drug related—in-
cluding many that begin as simple theft
investigations. “"We start out looking for
what happened to the property and we find
drugs,” says CEO Tom Wathen. Another
drug-detection agency, Dayton-based Pro-
fessional Law Enforcement, has watched
its revenues double every year since 1985.

Clients range from small companies with
disappearing inventories to some of Ameri-
ca’s biggest corporate giants. General Mo-
tors and Whirlpool have used spies as part
of their anti-drug programs. Houston-
based Compaq Computer Corp. flushed out
22 employees who have been accused of
trading stolen computer chips for drugs.
PLEalone has 54 undercover agents now at
work in Fortune 200 companies. Few com-
panies will admit they hire snoops, and
most try to keep undercover work under
wraps. “People feel you're spying on
them,” says one company security officer
who employs snoops. “We are, but do you
want people to know that?”

‘Playing ostrich”: Companies that avoid
confronting their drug problems find they
don’t just go away. One firm realized that a
forklift driver was causing damage, but
didn’torder an investigation until he killed
a co-worker, says Richard Rose, vice presi-
dent of New York-based Management
Safeguards. Another company called Rose
to find out if one of its partners was abusing
drugs: he was, but the firm opted not to fire
him because he was still bringing in $3
million in business a year. “Some play os-
trich, and they back away from confronting
the problem,” Rose says. “But they’ll be
calling meback in a few years, andit’llbea
lot harder and more expensive to get rid of
the problem then.”

Hardball methods can sometimes create
as many problems as they solve. While no
one is for drug abuse—and workers are
often the first to demand that
management clean up drug
problems—workers’ rights can
get trampled in the rush to un-
cover users. The same investi-
gators who look for drug abuse
can be used to check up on
union activity and whistle-
blowers. “It really begins to
shift the balance of power away
from individuals who have a
right not to be abused by their
government to a nation of peo-
ple who are constantly being
spied upon,” says Loren Siegel,
a spokesperson for the Ameri-
can Civil Liberties Union.

Some professionals believe
the cops-and-robbers approach

Warning Signals
léng:;with hard evidence, inves-
tigators look for telltale behav-

‘ior when searching for workers
‘with drug problems Some signals:

-low Productlvlty On average, rec- .
.":'reahonal users. are one-third less
produchve than other workers.

Taﬂlmess Users are ‘three times :
-more likely to amve late and tw:ce
-:a8 hkely to ask to leave early. . o
-'anuem AIISOIICOS Workers usmg
- drugs are two' and a half times more
* likely to be out-eight days or more.
_"Accldents- Users are almost four
. itimes more likely-to, be lnvolved in
" injuries on the job.. -
.. - SOURCE: U 5. CHAMBER OF COMMERCE ;

encourages too much emphasis on punish-
ment. Since federal law treats addiction as
a handicap covered by antidiscrimination
statutes, companies can't simply fire work-
ers because they use drugs. Though skep-
tics question the cost-effectiveness of reha-
bilitation programs, a new study based on
data from North Carolina’s Research Tri-
angle Institute shows that treatment can
reduce drug use as well as abuser crime.
And David Conney, a psychiatrist who
founded the New York-based Conney Medi-
cal Associates to offer a broad array of
drug-prevention and treatment services to
corporations, points out that treatment
savesthe cost of training new workers. “It’s
good business to treat the employee,” Con-
ney says. "It’s good from the humanitarian
point of view of benefit to the employee, and
it’s also good business financially.” Charlie
Carroll, a cofounder of PLE whobroke with
the firm to found a new company, ASET
Corp., agrees. “"Why throw all the money

Relying on poluce isn’t enough Kerner at a Pillowtex plant

ROB ISO
halk
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ROB LEWINE
A bonanza for Pinkerton’s: Wathen

invested in the person out the door,” he
asks, “when the next person you hire might
have the same problem?”

Because of the rancor that undercover
investigations can cause, some corpora-
tions—and even some investigators—try
to avoid them. Edward Cass, a 30-vear
Drug Enforcement Agency veteran who
| now runs Boston-based Cass Associates,
says that not all detective firms have the
stafl to conduct sensitive operations, and
that botched investigations can harm inno- 1
cent workersand lead to lawsuits. “Some of
these companies are hiring kids, they're
getting young people with a cop complex,
they'll stand on their head just to be a
detective,” Casssays. A whole lot of people
i areout therethatareall fluffand nostuff.”™
| Cass prefers surveying workers in confi-
dential interviews.

Other drug fighters have grown frustrat-
ed with police tactics because they often
! come too late. Carroll says he left PLE
partly because he felt that it
was overemphasizing investi-
gations. "I changed my philoso- |
phy. Drug busts are generally !
reactive in nature. When they ;
call you in, it's because the !
barn’s on fire.” His new firm !
spends 90 percent, of its ener-
gies on drug education and pre-
vention. But even Carroll ad-
mits that preventionaloneisn’t
enough these davs. 1n compa-
niesacross America,thebarnis
on fire, and corporations are
willing to do whatever is neces-
sary to put out the flames.

—BLACK STAR
I

Juns Scnwarrzuith
Frizasetn Besowo ks and
Cakorys Prioay in New York
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‘Drug testing: legal, moral
1ssues on a collision course

WHOLE range of issues swirls
around employee drug-testing.
Among them are legal, moral, and
practical questions.

Here are the considerations:

Legal. The courts seem to have reached a
consensus that such probes fall into the cate-
gory of searches and seizures. What they are
divided over is what kinds of drug testing

.should be considered constitutional under

Fourth Amendment proscriptions against
unreasonable searches.
The United States Supreme Court will

soon consider a trio of cases to try to reach .
- church. It is a test of spiritual strength to

some judicial consensus in this area.

Two of these matters are scheduled for
hearing in early November - one involving
railroad workers and the other the US Cus-
toms Service. In the former, the justices will
have to decide whether the constitutional
privacy rights of individuals are
violated by federal regulations re-
quiring blood and urine tests for
those involved in serious railroad
accidents. A lower appellate court struck
down this search as unreasonable.

A similar issue arises in reference to man-
dated Customs Service tests for those seek-
ing drug enforcement jobs. Here the lower
court ruled the testing to be reasonable,
citing that intrusiveness of the search was
minimal and limited in scope.

The third case, just added to the docket,
also involves railroad workers. Here the
court will review a ruling that barred the
Consolidated Rail Corporation (Conrail)
from imposing drug tests without permitting
collective bargaining over the issue.

The Conrail dispute, however, seems to
center more on jurisdiction than on personal
privacy. The US Court of Appeals for the
Third Circuit has already ruled that the
Railroad Labor Act, which governs the
railroad and airline industries, requires col-
lective bargaining in this situation.

Moral. In upholding drug testing in the
Customs Service case, the US Court of Ap-
peals for the Fifth Circuit proclaimed that
drugs are an evil in society that government
has a legitimate interest in protecting
against.

It is safe to say that there is consensus in
society for this point of view. It has led to
the recent tough stance by Olympic officials
toward athletes found using steroids. And it
is reflected in President Reagan's proposals

JUSTICE

for broad-based testing of federal workers
and pending congressional legislation for a
crackdown on drug dealers.

Some suggest that random drug testing
should be imposed on prisoners and school-
children alike - and that criminal sanctions
should be imposed on those found to be
users.

Yet, there is no evidence that this type of
probe of a person’s blood and body fluids is a
major deterrent to substance use and abuse.

The important test is the one provided by
society — moral leadership provided by the
home, the community, the school, and the

resist that which is destructive to the domin-
ion of the individual. The war on drugs can
best be won at this level.

Practical. Drug testing may well be prac-
tical for railroad workers, Customs employ-
ees, pilots, school bus drivers, and
others whose impairment by
chemicals could lead to serious ac-
cidents and public risks. But even
in these situations, random testing is
constitutionally questionable unless at-
tended by strict guidelines that take into
account individual dignity and privacy.

The burden must always be on govern-
ment or private employers to justify why
such intrusion is necessary. The tests them-
selves must be technically competent and
professionally administered. Results must
not be used to punish but as a guide toward
rehabilitation.

Gerald Uelmen, dean of the Santa Clara
University School of Law, recently com-
mented in a Los Angeles Times op-ed column
that court rulings do not get to the issue of
whether drug testing is worth the cost.

Dean Uelmen says that the estimated $8
billion to $10 billion annual price tag that
would be attached to testing of every em-
ployee in the US far exceeds what is cur-
rently spent on all drug-treatment programs
combined. He also points out that drug test-
ing is fast becoming a multibillion-dollar in-
dustry. Uelmen adds that “many employers
who are jumping on the drug-testing band-
wagon are chiefly concerned with corporate
images rather than wayward employees.”

Profit and profile are not reason enough
for engaging in this highly controversial
practice.

A Thursday column
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Hoisted on their own
constitutional petard

he carping of labor unions

and liberals over compre-

hensive drug-testing reg-

ulations issued Nov. 14 by
the Department of Transportation is
ill-becoming. Previously, thev ar-
dently championed constitutional
doctrines that support these reg-
ulations. This irony of evenhanded
justice should warn any group
against untempered constitutional
zeal. :

DOT Secretary James Burnley's

final drug-testing rules apply to ap-
proximately 4 million transportation
employees entrusted with safety or
security-related responsibilities: 3
million truck drivers, 538,000 avi-
ation employees, 90,000 railroad
workers, 200,000 mass-transit per-
sonnel, 120,000 seamen and 116,500
pipeline laborers. ’ )
Industry testing costs approxi-
mate $2.1 billion, but are dwarfed by
the estimated $8.7 billion savings
from fewer accidents, less absen-
teeism, sick leave, theft and work.
men’s compensation pay ments.
The cules generally mandate em-
plovee drug testing for marijuana,
cocaine, opiates, amphetamines and
- PCP prior to hiring, after an acci-
dent, at periodic intervals, randomly
and when reasonable suspicion of il-
licit use surrounds an individual.
Employees testing positive must be

Bruce Fein is a lawyer and fre_e-
lance writer specializing in legal is-
sues.

removed from their safety- or
security-related duties.

The foremost constitutional com-
plaint against the DOT rules is the

-wholesale testing of employees with-

out any particularized reason to be-
lieve drug use will be detected. The
testing, it is said, is akin to the odious
general writs of assistance bran-
dished by the British prior to the
Revolutionary War to enforce cus-

toms laws against American colo- -

nists. The writs authorized open-
ended searches and were issued
without individualized suspicion of
wrongdoing. The Fourth Amend-
ment’s ban on all unreasonable
searches, and its warrant require-
ment of probable cause 10 suspect
misconduct and particularity in
identifying places to be searched or
persons to be seized were animated
by American antipathy towar - s
of assistance.

A ccordingly unions and liberals’

A contend. the unfocused,
warrantless drug testing
mandated by the DOT regulations
flouts the intent of the amendment.

Zealously pursuing strict enforce-
tnent of their favored regulatory
programs, however, the critics of
random and comprehensive diug
testing have subverted that constitu-
tional objection.

In Camara vs. Municipal Court
(1967), the Supreme Court declared
that rental properties may be
searched to detect housing-code vio-
lations within a geographic area

based on probable cause to believe
some violations will be discovered.
The court explained that effective
housing-code enforcement would be
infeasible if each multidwelling-unit
search required a showing of prob-
able cause.

The liberal infatuation with strict
controls on guns precipitated a
Fourth Amendment inroad in United
States vs. Biswell (1972). There the
court sustained a 1968 Gun Contro}
Act provision authorizing warrant-
less searches of the premises of fire-
arms or ammunition dealers during
business hours to inspect records.
documents or inventory. If inspec-
tions are to be effective and serve as
a credible deterrent to gun-law vio-
lations, the court explaines' “un-
announced. rve~ [equent inspec-
tions arc esscntial” without Tue
prerequisitc ~f « . arrant

Writing for the courtin Colunnade
Corp. vs. United States (1975, lib-
cral 1con Justice William O. Douglas
suslained a federal statute authoriz-
ing warrantless searches of retail li-
quar dealers to enforce excise-tax
laws. Liperal Justice Thureood Mar-
shall authored the opinion in Dono-
van vs. Dewey (1981) upholding un-
announced. warrantless inspections
of underground and surface mines
to enforce the Fcderal Mine Safety
and Health Aci. A search warrant
requirement. Justice Marshall in-
sisted. wnuld frustrate effective en-
forcement, because safety or health

see FEIN, page F4

hazards can be readily concealed if
mine operators are alerted in ad-
vance.

Former liberal Rep. Elizabeth
Holtzman. Democrat of New York.
orchestrated a crabbed Fourth
Amendment decrec in New York vs.
Burger (1987). Arguing as district
attorney for Brooklyn. she success-
fully defended a statute permitting
warrantless searches of automobile
Jjunkyards to detect illicit commerce
in stolen vehicles and parts. The
Burger decision stressed the acute
community menace of motor vehicle
theft and the necessity of surprise
searches to prevent law evasion by
junkyard dealers.

The DOT drug-testing reg-
ulations satisfy the Fourth Amend-
ment jurisprudence engineered by
liberals and unions. Drug use is pan-
demic and dangerous when trans-
portation employees are implicated.
In January 1987, 16 persons died in
a Conrail-Amtrak crash involving a
drug-impaired Conrail engineer.
Since that date, 60 major rail acci-
dents causing deaths and hundreds
of injuries involved employees who
tested positive for illegal drug use.

In July 1988, a tour-bus driver im-
paired by cocaine injured 44 passen-
gersina crash. The Federal Aviation
Administration has dismissed 13 air
traffic controllers for drug abuse
after abortive rehabilitation efforts.
A cocaine-using commuter aircraft
pilot and eight others recently died
in an accident.

Truckers estimate that 36 percent
of their numbers occasionally drive
under the influence of drugs.

To ensure a drug-free work force
in safety or security-related trans-
portation jobs, random testing with-
out warrants is imperative. Notice
would enable employees to conceal
traces of drug use and mandatory
individual search warrants would be
impracticable, because drug abuse
ordinarily is undetectable without
testing. ¢

The DOT regulations thus fit
snugly within the Supreme Court’s
prevailing Fourth Amendment
framework. Opponents have been
hoisted on their own constitutional
petard. Macbeth's prescient brood-
ing should tame these feverish hitiga-
tors in the future: “that we but teach
bloody instructions, which being
taught return to plague the inventor:
This evenhanded justice commends
the ingredicents of our poison'd chal-
1ce 1o our own Lips ™
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Testing for drugs
makes liberties unsafe

ORANGE, Calif. — The 9th
U.S. Circuit Court of Appeals is
absolutely right Our constitu-
tionally guaranteed freedom
from unreasonable search and
seizure is more important than
our misguided, idiotic “war on
drugs.” And, yes, the Fourth
Amendment is also more im-
portant than the so-called
“safety” issue, which the cur-
rent popularity of illegal drugs
is said to raise.

If the truth be told, however,
that much-vaunted “safety” is-
sue is little more than a red
herring. The drug tests at issue
cannot tell if the testee is high
at the time of the test. Nor can
they detect if the testee was
high at any particular time in
the past At their best, all such
tests can reveal is whether any
residue of a particular drug re-
mains in the testee’s body at
the time of the test What this
means is that an individual
who takes a couple of hits off a
joint at a party in January can
turn up positive for marijuana
on a drug test in February.

Knowing that the marijuana
“high” wears off after a few
hours, is there anyone in the
USA so out of touch with reality
as to believe such an individual
canno!l safely operate a plane
or a train one month later?

" Nor is this the full extent of
the problem any fair-minded
person will have with these
drug tests. For these tests carry
with them absolutely enor-
mous margins of error. It is not
uncommon for individuals who
have never ingested any illegal

Jeff Riggenbach is writing a

.book for the Cato Institute on

US. drug policy.

drugs at all to test positive for

one or more of these drugs..

And it is even more common
for individuals who are using
non-psychoactive prescription
drugs to test positive for one or
more illegal drugs which they
have not in fact used.

The 9th Circuit Court’s ruling
does not, therefore, put consti-
tutional rights above the safety
of rail and airline passengers,
because the drug tests the
court ruled against do not, by
any reasonable standard, tell
us anything at all about safety.

But even if the court had put
constitutional rights above
safety, it would have been right
to do so. It may be that a police
state can assure its citizens per-
fect, mishap-free transporta-
tion. Mussolini is said by some
to have achieved thatin Italy in
the 1930s. But at what cost?

Are we (0 permit our govern-
ment to stop us, search us and
seize whatever it likes whenev-
er it likes, even in the absence
of any evidence suggesting we
have been involved in criminal
behavior? Are we to allow this
government intrusion into our
lives on no basis whatever but
the government’s belief, how-
ever foolish or groundless, that
someone in the area around us
might have been guilty of such
criminal behavior?

Our Founding Fathers re-
fused to tolerate that kind of le-
gal system. And so should we.

€1989 Reproduced with Permission
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Drug abuse Is not
a victimless crime

CHICAGO — The recent de-
cision overturning drug testing
for railroad workers after acci-
dents or rule violations con-
trasts dramatically with deci-
sions by four other federal ap-
peals courts upholding random
drug testing for prison guards,
jockeys, bus drivers and cus-
toms officials. It is a bad deci-
sion that contributes to the con-

-fusion and misinformation be-

ing spawned by those
advocating drug use as a free-
dom-of-choice issue.

Drugs are not only illegal,
they do work and they do
cause accidents. Cocaine is
stronger, more available and
cheaper today than at any time
in the last decade. While mari-
juana use is decreasing, the po-
tency of today's pot is eight
times greater than in 1975.

Drug tests do not document
impairment. Drug tests docu-
ment use of a particular sub-
stance. If there is a serious ac-
cident, why shouldn't we inves-
tigate the cause? Out of 179
railroad accidents in 1987, 39
railroad employees tested posi-
tive for drugs — an increase of
349, over 1986.

And supervisors can't al-
ways tell when employees are
taking drugs. Drugs like mari-
juana do not always cause er-
ratic behavior, particularly
several hours after use when
they can still have an impact
on peripheral vision, judgment
and vigilance. A study by Je-
rome Yesavage at Stanford
University documented that
one full day after smoking one
marijuana joint, pilots’ ability
to land safely on the center of a
runway was dramatically im-
paired, even though the pilots
looked fine and thought they
were performing well.

Pater B. Bensinger, former
federal drug enforcement ad-
ministrator, is a consultant on
drugs in the work place.

One principal value of drug
testing is as a deterrent, just as
the placement of metal detec-
tors at airports serves as a de-
terrent to terrorists. The detec-
tor warning does not document
degree of danger or percent-
age of damage that could be
caused by a bomb or a gun.
The drug test, like the metal
detector, reports the presence
of a prohibited substance.

And the rules are clear. The
railroads have said: “Don’t
come to work with drugs or al-
cohol in your system.” And one_
way to reduce drug abuse is to
test people for drugs, including
after accidents.

The chairman of the Nation-
al Transportation Safety Board
maintains that post-accident
drug and alcohol testing in
safety-sensitive railroad jobs is
critical. The U.S. District Court
in Washington denied a peti-
tion o overturn the Depart-
ment of Transportation drug-
testing rules, which included
random testing for specific
safety-sensitive positions.

Drug testing does have an
impact on reducing drug use
on and off the job. Such testing
can be done scientifically and
accurately, and the testing
methodology and resulls can
be reviewed and examined.

Drug abuse is not a victim-
less crime. Look at the recent
report on the relationship be-
tween drug use and criminal
behavior published by the De-
partment of Justice or ask the
families of the innocent vic-
tims killed in the Conrail-Am-
trak collision in Chase, Md.
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Drugs, privacy and public safety

The Supreme Court has given the Bush administra-
tion the go-ahead for a program of drug testing for
some railroad workers and Customs Service employ-
ees. Civil libertarians may protest, but the court didn’t
completely ignore their complaints. It also suggested
warning that the war against drugs will have to be
pursued without undue zeal and with some regard for
the privacy of those tested. '

Two cases were decided Tuesday. One addressed the
drug tests required by federal law for rail personnel
involved in serious accidents. The other concerned
Customs Service rules, which provide for tests of more
than 8,000 employees who work directly in drug inter-
diction, carry guns or handle classified material.

Justice Anthony Kennedy, who wrote both majornity
opinions, argued that the railroad tests are justified by
the government’s strong interest in assuring public
safety. A similar concern applies to many of the Cus-
toms workers, in addition to the need to assure that
people enforcing drug laws aren’t themselves breaking
drug laws. But the court refused to endorse the testing

of workers simply because of their access to classified
documents, saying it lacked sufficient information.

The most cogent dissent came from a surprising
source, conservative Justice Antonin Scalia. Though he
supported the railroad rules, he denounced the Cus-
toms policy as “a kind of immolation of privacy and
human dignity in symbolic opposition to drug use.”
The government didn’t demonstrate a problem 1n Cus-
toms that demanded this remedy, he complained. Its
program was based on “nothing but speculation.”

Scalia raises pertinent questions that apply beyond
this case. They may also figure in another major case
now in the lower courts—the government’s unprece-
dented plan to test four million workers in the airline
and trucking industries.

The court was right to rule that individual nghts.
must sometimes give way to more urgent government
interests. It has an equally solemn duty to assure that
when the interests are not so urgent, the need to safe+
guard privacy will prevail.
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The Drug-

N permiuting drug tests of
I railway employees after a ma-

Jor accident or safety viola-
tion, the Supreme Court was on
eminently safe ground. In allow-
ing drug tests of certain catego-
ries of Customs Service officers,
the court pushed into that squishy
bog that borders quagmire.

Some civil libertarians find
both of Tuesday's rulings defec-
tive in not requiring “individual-
ized suspicion” of drug use before
testing workers. They say that
violates the Fourth Amendment
protection against “‘unreasonable
searches and seizures.™

Yet individualized suspicion as
an element of “‘reasonableness’ is
a judge-created standard, not ex-
plicit in the Constitution, and
Jjudges can adapt it

The balance struck by the high
court in the case of railway work-
ers makes good sense. For one
thing, there is in fact a record of
drug-related accidents on the
rails, resulting in death and in-
Jjury. For another thing, the fact
that testing is triggered by a
safety lapse means that there 1s at
least what might be called *'re-
gionalized suspicion” of drug
abuse: Hence, the testing net
can’t be cast too widely.

test Swamp

With regard to testing certain
Customs officers engaged in in-
tercepting drugs or who carry
guns, though, the court had less
of an empirical basis. Data indi-
cate that drug abuse among such
officers is minuscule. Noting this,
Justice Scalia objected that the
testing program appears to be
simply a symbolic gesture.

We're not prepared to say that
the court ventured too far into
quicksand in the Customs case.
There is some rational basis for
the court’s distinctions, and the
testing is circumscribed — though
much more loosely than in the
railway case. Also, we're not con-
vinced that drug testing, when
conducted under dignified condi-
tions, is quite the Gestapo-like in-
vasion of privacy that opponents
depict it to be. At least, the pri-
vacy concern is not sufhcient
alone to outweigh in every case
society’s compelling need 1o com-
bat the drug menace.

But we do say that the Customs
decision comes about as close to
random testing as we would like
to see. The Supreme Court is ex-
pected to face many more chal-
lenges to drug tests in the years
ahead, but it has already begun 1o
map the edge of the swamp.
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Drug Testing Passes a Test

In upholding two Federal programs that test
employces for drug use in the workplace, the Su-
preme Court properly balanced privacy rights
against public safety.

The majority supported drug testing by a vote
of 7 to 2 in the case of railroad workers involved in
accidents and by 5 to 4 in the case of Customs Serv-
ice employees who intercept drugs or carry fire-
arms. Concerns for rail safety and a sober force to
guard the border gateways from smugglers are
real enough. Complaints about the indignity of sub-
mitting to tests are exaggerated given that urine
testing has become a routine part of a physical
examination.

Even if the programs were motivated by poli-
tics as well as need, they are legitimate public
policy as long as they are properly managed.

Drug tests are undeniably searches subject to
the Fourth Amendment’'s ban on unreasonable
searches and seizures. Railroad and Treasury De-
partment unions argued that warrants, legal prob-
able cause or at least individualized suspicion
should be required before any worker could be
forced to undergo testing.

But in these cases, the word to remember is
“reasonable.”” Justice Anthony Kennedy, writing

for the Court, found that it would be unreasonable to
put railroad and customs managers through the
rigors of search-and-seizure jurisprudence that the
police must master.

Enough that a rail accident has occurred and
investigators at the chaotic scene need information
quickly. Enough that the customs agency needs to
satis{y itself about the sobriety of an employee who
is being promoted or transferred to the front lines of
drug interdiction or who is carrying a sidearm.

In the customs case, the vote was close because
the Government had to admit that the Customs
Service doesn't have an obvious drug problem. The
railroad industry, by contrast, has a lamentable his-
tory of drug- and alcohol-related accidents. But the
majority rightly refused to require Customs to ac-
cumulate such a history before protecting clearly
sensitive jobs. The Court’s task was to rule on the
power to test, not the wisdom of testing.

This broad approval for two fledging programs
suggests that well-managed testing plans, including
some random testing in important job categories,
can- survive constitutional review. It bolsters the
principle that Government programs promoting
public safety can pass their own constitutional tests.
For holding that the rules for criminal prosecution
need not bind the protection of the workplace, the
justices also deserve high praise.
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AVIATION WEEK & SPACE TECHNOLOGY

After months of consideration, the editorial board of AVIATION WEEK & SPACE TECHNOLOGY remains divided over the advisabil-
ity of random drug testing for air transport employees. Accordingly, this week’s editorial page is given over 10 summary statemenis
in support of and in opposition 1o the new government program. We welcome reader responses.—Ed.

Yes to Drug Tests

ilots and aviation professionals the world over should drop
Plheir pride a notch and support drug testing for airline

industry personnel in safety~critical jobs. The stakes are too
high to do otherwise. ’

Even one death or injury resulting from a drug-related aircraft
accident—whether it involves a pilot, mechanic, dispatcher or
controller—is 100 many. Aviators hold a sacred public trust to
provide safe transportation, and it is a credit to the international
airline industry that so many take this responsibility so seriously.
This is a trust that hundreds of thousands of aviation profession-
als have labored for decades to build. But it can be shattered by
just one accident.

It cannot be argued that drug users never reach the cockpit,
maintenance shop or control tower cab. In January, 1988, nine
people died in a commuter transport crash near Durango, Colo.
The National Transportation Safety Board later ruled that the
pilot’s cocaine use was a contributing factor.

A newspaper survey of emergency room staffs manning
Pittsburgh area hospitals in the fall of 1986 found 23 cases of
drug abuse by airline flight crews. Hospital workers also reported
treating numerous additional cases of drug abuse by flight-
critical workers such as mechanics.

The Transportation Dept.’s drug testing rules—although not
perfect—are a good place to start. They apply to 538,000 U. S.
aviation workers who fill safety-critical positions. They specify
pre-employment, post-accident, periodic, reasonable cause and
random testing. When fully instituted in two years, employers
will be required 1o have 50% of their covered workforce checked
via random unne samples annually.

Employees testing positive on both an inithal and more-
accurate confirming test are (o be removed from their posts
immediately.

There is proof that drug testing works. When the U. S. Coast
Guard began its drug test program five years ago 10.3% of its
employees tested positive. Now that rate is 2.99%. Drug test
programs in other U.S. military services produced similar
results.

Although controversial, random tests should be instituted for
particularly sensitive positions. Otherwise, employees can modify
their intakes 1o pass scheduled tests. Reasonable-cause testing
fails to protect the public adequately; post-accident checks are of
little use to the injured and of none at all to the dead.

To ease the transition to regular drug testing, the Transporta-
tion Dept. should take further steps to address employee con-
cerns. Strict testing gutdelines must be drawn up and publicized.
Workers need to be guaranteed that the tests, even random
checks, are conducted tn an appropriate medical environment.
Independent tiurd party orgamzations should conduct the tests
on their own schedules 10 ensure 1impartahty.

More importantly, the Transportation Dept should fund
further research to deternine the exact accuracy of the program
and 10 estabhsh appropriate toaeity levels. And. it surely should
Coaddress concerns that such over-the-counter medicimes as Advil
' and NvQuil can angeer Talse positives.”

No to Intrusions

he U. S. government has found airline pilots suspect of drug
Tabuse—nol based on their record as individuals, but on the

fact that they fly aircraft and are responsible for the safety
of air travelers. New rounds of government-ordered drug tests
are a hystenical reaction to our society’s inability to conquer this
modem-day scourge.

Because of their sensitive public safety role, airline pilots are
checked by government and company doctors more than anyone
else in the commercial sector. These include pre-hire screenings,
two FAA physicals a year and an annual company physical. In
addition to these probes there are reviews of their work by check
pilots, usually twice a year, and the peer review that comes
through the welcome development of cockpit resource
management.

Another check, particularly one run by the government,
simply is not needed. It will be an expensive duplication of effort.
Random testing in particular raises the specter that a mistake
will jeopardize someone’s career. And, the odds are that mistakes
will be made and that pilots will be hurt in the bureaucratic
entanglements.

Pilots’ basic rights are being eroded, and without cause. No
evidence has been produced that pilot drug abusc is eroding
airline safety levels. Drug abuse has been cited in one commercial
aviation accident. This isolated event does not justify a large
government program to test 40,000 other commercial pilots one
more time.

What is behind this government dictum is a misguided notion
of egalitarianism in the workplace. Public pressures have in-
creased for random 1esting since government investigators
blamed an Amtrak accident on drugged railroad engineers.
Although there is no evidence that pilots are guilty (or even
suspect), they are being treated as such without probable cause.

Other ways of handling the safety issue ought to be explored.
Pre-hiring psychological screenings should take the drug ques-
tion into consideration if they do not already. Such a focus could
select individuals who may be prone 10 take drugs or otherwise
endanger aircraft safety.

Uses and abuses of alcohol have presented the same challenges
to the government, industry and the pilot community, as does
the use of drugs. In its handling of alcohol issues, each sector has
acquitted itself well.

Government regulations restrict alcohol use. Pilot abusérs can
turn themselves in without wrecking their careers. Fellow pilots
can turn in another pilot for abuse or violation of regulations.
But jobs are not immediately at stake in this process since the
alcohol victim can be rehabilitated and returned to the cockpit.
The rehabilitation program, a model for all industnies, 1s a credit
1o both airlines and pilots.

As entrenched as alcohol abuse is in this country, pilats are
not required 10 take pre-fight unine tests for alcohol. Drug abuse
is a scourge. But it should be treated like alcohol abuse. Establish
the process for abusers to turn themselves i, promate a no-fault
system 1o conguer the problem on an indwidual basis under
personal care. and do it with dignity.

Reproduced with the permission of McGraw-Hill, Inc.,C)1989 from Aviation Week and

Space Technology, v. 130, Mar. 27,

1989: 9.
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PART TWO: CRS REPORTS ON DRUG TESTING

This is a list of current reports by analysts in the Congressional
Research Service of the Library of Congress. To order any of these items
use the order form found at the end of this report.

Dale, Charles V.
Constitutional analysis of proposals to establish a mandatory public
employee drug-testing program. Revised Nov. 3, 1988. Washington,
Congressional Research Service, 1988. 44 p. 88-293 A

Coverage of Congress by the drug-free workplace provisions of
section 628 of P.L. 100-440, the Fiscal 1989 Treasury, Postal Service,
and General Appropriations Act. Aug. 10, 1989. 6 p. 89-477 A

Federally mandated drug testing of transportation workers. June 16,
1989. Washington, Congressional Research Service, 1989. 19 p.
89-384 A

Legal analysis of recent appropriation riders to insure a "drug-free
workplace". June 20, 1988. Washington, Congressional Research
Service, 1988. 16 p. 88-450 A

Drug testing: the response to drugs in the workplace; info pack. Updated
as needed. Washington, Congressional Research Service. 1P350D

Gressle, Sharon S.
Drug testing in the workplace: Federal programs; issue brief. Updated
regularly. Washington, Congressional Research Service. IB87174

Lane, Elizabeth S.
Drug abuse: selected references, 1986-1988. Sept. 1988. Washington,
Congressional Research Service, 1988. 45 p. 88-625 L

Mazur, Rebecca.
Drug testing: selected references, 1986-1987. Revised Jan. 1988.
Washington, Congressional Research Service, 1988. 11 p. 88-33 L

McCallion, Gail.
Drug free workplace initiatives: Federal legislation affecting the private

sector. July 13, 1988. Washington, Congressional Research Service,
1988. 7 p. 88-508 E
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Drug testing: the experience of the transportation industry. Jan. 11,
1989. Washington, Congressional Research Service, 1989. 12 p.
89-26 E

Drug testing in the workplace: an overview of employee and employer
interests; issue brief. Regularly updated. Washington, Congressional
Research Service. 8 p. IB87139

Randall, Blanchard, IV.
Drug testing for illegal substances. Jan. 20, 1987. Washington,
Congressional Research Service, 1987. 7 p. 87-36 SPR
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PART THREE: DRUG TESTING:
BIBLIOGRAPHY-IN-BRIEF

This bibliography cites material found in the CRS Public Policy
Literature file. It includes articles and reports from 1987 to 1989 focusing on
the most current material; for earlier works see Drug Testing: Selected
References, 1986-1987, by Rebecca Mazur (CRS report no. 88-033). For a list
of current published hearings see Drug Testing in the Workplace: An Overview
of Employee and Employer Interests, by Gail McCallion (IB87139), and Drug
Testing in the Workplace: Federal Programs, by Sharon S. Gressle (IB87174).
To order any material cited in this bibliography use the order form at the end
of this report.

Ackerman, Sandra.
Drug testing: the state of the art. American scientist, v. 77,
Jan.-Feb. 1989: 19-23. LRS89-1689
Examines the reliability of currently available drug testing
procedures, focusing on the extent of "false positive" and "false
negative" findings.

American Medical Association. Council on Scientific Affairs.
Issues in employee drug testing. JAMA [Journal of the American
Medical Association], v. 258, Oct. 16, 1987: 2089-2096. LRS87-8294
Addresses constitutional, statutory, regulatory, and common law
principles involved in testing urine for drug use in the civilian
workplace. Offers recommendations on drug testing policy to the
American Medical Association.

Bensinger, Peter B.
Drug testing in the workplace. Annals of the American Academy of
Political and Social Science, v. 498, July 1988: 43-50. LRS88-11168
Assesses the value and accuracy of drug testing procedures,
reviews the development of drug testing programs for the workplace,
and makes "specific suggestions for employers concerned with the drug
problem in industry.”

Bookspan, Phyllis T.

Jar wars: employee drug testing, the Constitution, and the American

drug program. American criminal law review, v. 26, fall 1988: 359-400.
LRS88-14948

"Suggests that since employee drug testing is only a tangential

issue to the problem of drug abuse in our society, solutions should be

based on attacking drug use, not on attacking constitutional

protections."
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Bradley, Gregory.
Drug testing in the workplace: a public sector concern. Howard law
journal, v. 31, no. 1, 1989: 49-59. LRS89-4910
"Provides an overview of the legal issues and specific employee
challenges of drug testing policies in the public sector.”

Bureau of National Affairs.
Daily labor report. Washington, The Bureau, 1948-. HD4802.D3
Provides a daily summary and analysis of events in labor law,
including legislation on drug testing.

Government employee relations report. Washington, The Bureau,

1963-. HD8008.A1B8
This weekly newsletter covers municipal, county, state, and federal

developments. It includes discussion of drugs in the workplace.

Cone, Lorynn A.
Public policies against drug use: Paperworkers v. Misco. Labor law
journal, v. 40, Apr. 1989: 243-247. LRS89-6365
Argues that because of recent Supreme Court decisions "the gap in
protections afforded unionized workers, as opposed to public employees
and non-union private workers, is likely to grow wider. This may
result in different brands of justice, depending upon where one works."

Cooper, Charles J.
The constitutionality of drug testing. Federal Bar news & journal,
v. 35, Oct. 1988: 359-363. LRS88-15019
"Former Assistant Attorney General of the United States presents
a thorough analysis of the constitutional principles relating to drug
testing, with a useful Appendix of relevant case law."

Drugs in the workplace: research and evalution data. Edited by Steven W.
Gust and J. Michael Walsh. Rockville, Md., National Institute on Drug
Abuse, 1989. 340 p. (NIDA research monograph 91) LRS89-8109

Based upon papers presented at a conference titled ‘Drugs in the
Workplace: Research and Evaluation Data’ which was held on
September 15th and 16th, 1988 in Washington, D.C. Topics covered
are the prevalence of drug use by the workforce, relationship of use to
performance and productivity, industry responses, and emerging issues
and research directions.

Drug testing at work: a survey of American corporations. [S.l.] Hoffmann-
LaRoche, 1988. 109 p. (Corporate initiatives for a drug free
workplace) LRS88-4712

Reports the findings of "the first statistically representative survey
of drug testing policies and practices in companies nationwide,"
conducted by the Gallup Organization for Hoffman-LaRoche as part of
their national effort to keep America’s corporate workplaces drug-free.
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Eisner, Neil.

Drug testing: regulatory and legal issues confronted by the Department

of Transportation. Federal Bar news & journal, v. 35, Oct. 1988:

364-368. LRS88-15017
Assistant General Counsel for Regulation and Enforcement at

DOT discusses the basic concepts behind the Department’s initiatives,

describes the internal program, and disucsses some of the legal and

practical issues of implementation.

Extejt, Marian M.
The use of pre-employment drug testing: pros and cons. SAM
advanced management journal, v. 52, autumn 1987: 10-14, 47.
LRS87-14722

"Few employers can ignore the loss of productivity and potential

for costly damage caused by drug-using employees. Testing job

applicants for drug use is the most common--and most controversial--

method for eliminating drug users from the work force."

Farber, Daniel A.

Drug-testing cases. Trial, v. 25, June 1989: 14, 16, 18-19. LRS89-7048
Examines two Supreme Court decisions (Skinner v. Railway Labor

Executives Association and National Treasury Employees Union v. Von

Raab) and concludes that "courts have now become sufficiently

comfortable with mass searches that they no longer even require a

serious justification, so long as the search is neither too intrusive

nor totally gratuitous.”

Felman, James. Petrini, Christopher J.
Drug testing and public employment: toward a rational application of
the Fourth Amendment. Law and contemporary problems, v. 51,

winter 1988: 253-297. LRS88-14323
"Article focuses on the fourth amendment issues presented by the
drug testing of public employees . . . . The authors believe that this

inquiry leads to the conclusion that testing public employees should be
impermissible in the absence of individualized suspicion.”

Glantz, Leonard H.
A nation of suspects: drug testing and the Fourth Amendment.
American journal of public health, v. 79, Oct. 1989: 1427-1431.

LRS89-8966
"In our well-intended desire to stop the flow of drugs into the
country and reduce drug abuse . . . . Perfectly law abiding citizens

who are under no suspicion of drug use are increasingly being called
upon to prove their innocence”, the author concludes in reviewing
recent legal cases on the topic.
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Heshizer, Brian. Muczyk, Jan P.
Drug testing at the workplace: balancing individual, organizational,
and societal rights. Labor law journal, v. 39, June 1988: 342-357.
LRS88-6268

Article asserts that mandatory drug testing ordered by President

Reagan may affect Federal employees more than private citizens.

Examines relevant drug testing case law and its bearing upon public

vs. private sectors.

Kemper, James D., Jr.
Drug testing in the military: issues of admissibility and sufficiency.
Federal Bar news & journal, v. 35, Oct. 1988: 374-376. LRS88-15018
Legal advisor to the judges of the Court of Military Appeals
provides "a brief historical overview of the admissibility and sufficiency
of drug test results in military trials by court-martial to prove
wrongful use of a prohibited substance.”

Matlack, Carol.
Boardroom vice squads? National journal, v. 20, June 25, 1988:
1680-1683. LRS88-5331
"Given a choice on drug testing, most businesses just say no.
Many cite costs and potential legal troubles; some resent the
government’s forcing them to play policeman.”

McDermott, Mark T. Jones, Kyle A.
Mandatory random drug-testing in the United States Department of
Transportation--a Fourth Amedment analysis. Transportation law
journal, v. 17, no. 1, 1988: 1-29. LRS88-14101
Contents.--Introduction.--The Fourth Amendment.--Drug testing.--
Mandatory drug-testing by the United States Department of
Transportation.--Summary.

Sanders, Arlene.
Intoxication and the law: drug testing in the workplace. Annual
survey of American law, v. 1987, June 1988: 167-193. LRS88-11899

Discusses problems with employee drug testing and argues that

courts, legislators, and employers should "regulate testing in accordance
with clearly articulated standards and guidelines. Only when this
occurs can drug testing become one of the acceptable means of
handling employee drug abuse.”

Simonsmeier, Larry M. Fink, Joseph L., III.
Legal implications of drug testing in the workplace. American
pharmacy, v. NS28, July 1988: 30-37. LRS88-7061
"This article focuses on the legal implications of drug testing in
the workplace, including the reliability of testing procedures, search
and seizure, due process, right to privacy, and others."
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Spieler, Louise.
The Drug-Free Work Place Act. Lexington, Ky., Council of State
Governments, 1989. 5 1. (CSG backgrounder 048901) LRS89-3348
Concludes that "while states are taking steps to comply with the
requirements outline in the Drug-Free Workplace Act, many do not
have comprehensive policies in place.”

Stewart, David O.
Slouching toward Orwell. American Bar Association journal, v. 75,
June 1989: 44, 46, 48, 50. LRS89-3599
Argues that the Supreme Court’s recent decisions on drug testing
(Skinner v. Railway Labor Executives’ Association and National
Treasury Employees Union v. Von Raab) are not leading to an erosion
of civil liberties.

Symposium: drug testing. University of Kansas law review, v. 36, no. 4,

summer 1988: whole issue (641-951 p.) LRS88-10842

Partial contents.--Accuracy and reliability of urine drug tests.--The
“scientific” justification for urine drug testing.--A question of America’s
future: drug-free or not?--Will employee’s rights be the first casualty of
the war on drugs?--Private sector drug testing: employer rights, risks
and responsibilities.--Drug testing legislation: what are the States
doing?

Testing for drug use in the American workplace: a symposium. Nova law
review, v. 11, winter 1987: Whole issue (291-823 p.) LRS87-14325
This symposium on drug testing presents "a variety of experts--
labor law attorneys, forensic scientists, legislators, arbitrators, civil
libertarians, and other legal scholars--with varying views."

U.S. General Accounting Office.
Employee drug testing: agency costs may vary from earlier estimates;
report to the Chairmen, Subcommittee on Civil Service and Subcom-
mittee on Human Resources, Committee on Post Office and Civil
Service, House of Representatives. May 30, 1989. Washington, G.A.O.,
1989. 23 p. LRS89-8117

"GAO/GGD-89-75, B-223280"

Analysis of the Office of Management and Budget’s cost estimates
for drug-testing at the 12 civilian cabinet-level departments shows
"that the OMB guidance to departments specifying the dollar amount
to use in estimating certain cost categories may not be indicative of
the amount some departments will spend."
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General Accounting Office.
Employee drug testing: information on private sector programs; report
to the Honorable Charles Schumer, House of Representatives. Mar. 2,
1988. Washington, G.A.O., 1988. 26 p. LRS88-5974

"GAO/GGD-82-32, B-223280"

Reviews ten published surveys for information on "(1) the extent
of drug testing, (2) which testing methods are most often used, (3) who
receives drug testing and why, (4) the reasons for having a drug
testing program, and (5) what happens to those individuals who test
positive."

Employee drug testing: regulation of drug testing laboratories; fact
sheet for the Honorable Charles E. Schumer, House of Representatives.
Sept. 2, 1988. Washington, G.A.O., 1988. 7 p. LRS88-11028
"GAO/GGD-88-127FS, B-223280"
Surveys "all 50 states on the nature of laws, regulations, and
other legally enforceable provisions they have in effect to govern
laboratories that do applicant and employee drug testing."

Watson, Tom.

Drug-testing laws are catching on. Governing, v. 1, June 1988: 60-63.
LRS88-7054
Discusses business leaders’ objections to state laws regulating
employee drug testing and explains why civil libertarians are pleased
with the same laws.

Wrich, James T.

Beyond testing: coping with drugs at work. Harvard business review,
v. 66, Jan.-Feb. 1988: 120-122, 124, 126-127, 130. LRS88-4694
Explores alternatives to drug testing for decreasing substance

abuse in the workplace. Author supports employee assistance
programs as more effective and reliable methods for identifying and
helping chemically dependent employees.

Zimmerman, Carita.

Urine testing, testing-based employment decisions and the
Rehabilitation Act of 1973. Columbia journal of law and social
problems, v. 22, no. 2, 1989: 219-267. LRS89-1646

"Considers whether urine testing and testing-based employment
decisions violate the employment discrimination provisions of the
Rehabilitation Act of 1973."
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PART FOUR: USING THE LIBRARY'S RESOURCES

SCORPIO Issues and legislation on drug testing can be monitored using files

available in the Library of Congress’s SCORPIO system. For general
information on getting started and searching in SCORPIO call the CRS
Automation Office (707-6447). Search strategies for finding information on
drug testing are provided below. By monitoring the SDI Service and the
SCORPIO files you will have access to the most current information on
drug testing available in the Library of Congress computerized files. You
can request a search by a bibliographer by calling the Inquiry Section
(707-5700).

PPLT The CRS Public Policy Literature file (PPLT) contains citations and

abstracts of selected magazine and journal articles as well as some
monographs, reports, and congressional publications. Many recent GAO
reports on drug abuse can be located in this file. Publications listed in
PPLT may be obtained from CRS by phoning the Inquiry Section (202-707-
5700) or by filling out the form included in this guide. To search in PPLT
use the following terms:

* Key term Drug testing
Includes all aspects of drug testing: random
testing, pre-employment testing, test standards,
etc.
* Related term  Drugs and employment
Includes other aspects of "the drug-free
workplace" such as prevention and treatment.
* Focus terms Employee rights
Federal employees
Medical screening
Medical tests
Railroad safety
Railroad employees
Searches and seizures
Transportation safety
Transportation workers
Combine these terms with Drug testing to find
information on narrower aspects of the topic.
For example, to find information on drug
testing and Federal employees use the following
commands:
* Sample search 1- S subj/drug testing (creates Set 1)
2- S subj/federal employees (creates Set 2)
3- C 1 and 2 (creates Set 3 which contains
articles about drug testing and Federal
employees).
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Locate information on Supreme Court decisions related to drug testing by
combining the term Supreme Court decisions with Drug testing.

Articles about specific decisions are found under the name of the case;
for example:

Skinner v. Railway Labor Executive Association, National
Treasury Employees Union v. von Raab, United
Paperworkers International Union v. Misco, inc., and
Railway Labor Executives Association v. Burnley

Use the terms Drug testing and Law and legislation to find
articles and congressional documents on this topic. Proposed legislation
and material about specific public laws are found under the short title of
the act; for example:

Railroad Drug Abuse Prevention Act
Rehabilitation Act
Drug-free Workplace Act

ISSU The CRS Issue Brief file (ISSU) contains the full text of reports on
issues of congressional concern written by analysts in CRS. They are
updated regularly and they provide general background on issues and
identify legislative action. Use the term Drug testing when searching in-
this file.

Other CRS reports and products are listed in the CRS Update under
Law, crime, and justice , Labor, and Transportation; and in the Guide
to CRS Products under Drug abuse--Drug testing or they can be found
in the CRS Products File (CRSP).

C101 To find current legislation on drug testing in the CRS Bill Digest file
(C101) search under the subject heading Drug testing. This file includes
a digest of each bill, sponsors and cosponsors, committees of referral, and
status.

LCCC Use the Library of Congress Computerized Catalog (LCCC) to find
books about drug testing. Because of the small number items in this file
(42 books as of 12-6-89) you can browse the list under Drug testing

instead of doing a complicated search. To order books call the Inquiry Unit
at 707-5700.

* Key term Drug testing
Includes all aspects of drug testing: random
testing, pre-employment testing, test standards,
etc.

* Related term  Drugs and employment
Includes other aspects of "the drug-free
workplace” such as prevention and treatment.
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* Focus terms Athletes
Officials and employees
Merchant seamen
Prisoners
Truck drivers

SDI  Members of Congress, congressional staff, and committee staff can track
information on drug testing in the workplace by subscribing to the CRS
SDI Service. This service will provide a weekly update on articles and
reports included in the CRS Public Policy Literature File. To track drug
testing include the term Drug abuse in your profile. For information on
the SDI Service or to add Drug abuse to your profile call Barbara Sanders
in the Library Services Division (707-1661).
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Governmentally Mandated Drug Tésting of Public Employees:
A Survey of Recent Constitutional Developments

Summary

Recent federal, state, and local programs to test public employees, and
workers in certain government-regulated industries, for illegal use of controlled
substances have become a salient feature of the national campaign against
drug abuse. At the same time, however, these efforts pose a delicate
constitutional balance between the privacy rights of individual employees and
the interests of the government in insuring a drug-free workplace. A torrent
of litigation in the last decade has considered the constitutional limits of
governmental authority to impose mandatory, and primarily random, drug
testing without reasonable suspicion of workplace drug abuse. These employee
actions have been grounded principally in the guarantee against unreasonable
searches and seizures found in the Fourth Amendment to the U.S.
Constitution, with due process and equal protection overtones also evident in
some cases.

Added impetus for governmental drug-testing may come from two U.S.
Supreme Court decisions last term which upheld post-accident drug and
alcohol testing of railway employees after major train accidents or incidents,
Skinner v. Railway Labor Executives Ass’n, and of U.S. Customs employees
seeking promotion to certain "sensitive" jobs involving firearms use, drug
interdiction duties, or access to classified information, National Treasury
Employee’s Union v. Von Raab. Previously, a key issue which had divided the
federal appeals courts was whether public employee drug testing is ever
permissible in the absence of "reasonable” or "individualized" suspicion of drug
abuse or impairment. The High Court’s latest rulings make clear that
reasonable suspicion is not required where public safety or other "compelling"
governmental interests outweigh any "diminished expectation of privacy" of
the employees being tested. Not directly addressed by the Court in Skinner
and Von Raab, however, was the constitutional fate of random testing
programs, an issue which continues to vex lower federal and state courts.
But in the wake of those decisions, the Court has denied review of cases
upholding random drug testing of police officers, transit employees, nuclear
power plant employees, and, just this term, Justice Department lawyers who
hold top-secret security clearances and Army civilian drug counselors. This
report analyzes these judicial developments and the current state of
constitutional law concerning mandatory, and random, drug testing of public
employees.




Governmentally Mandated Drug Testing of Public Employees:
A Survey of Recent Constitutional Developments

Introduction

Recent federal, state, and local programs to test public employees, and
workers in certain government-regulated industries, for illegal use of controlled
substances have become a salient feature of the national campaign against
drug abuse. At the same time, however, these efforts pose a delicate
constitutional balance between the privacy rights of individual employees and
the interests of the government in insuring a drug-free workplace. Moving on
parallel tracks, the Executive Branch and the Congress have each sought to
implement programs which target employees in certain "sensitive" federal jobs
and federally regulated transportation industries for routine drug testing.’
These federal efforts, combined with similar programs at the state and local
level, have unleased a torrent of litigation challenging the constitutional
authority of government to impose mandatory, and primarily random, drug
testing without reasonable suspicion of workplace drug abuse. These employee
actions have been grounded principally in the guarantee against unreasonable
searches and seizures found in the Fourth Amendment to the U.S.
Constitution, with due process and equal protection overtones also evident in
some cases.

Added impetus for governmental drug-testing may come from two U.S.
Supreme Court decisions last term which upheld post-accident drug and
alcohol testing of railway employees after major train accidents or incidents,
Skinner v. Railway Labor Executives Ass’n,? and of U.S. Customs employees
seeking promotion to certain "sensitive" jobs involving firearms use, drug
interdiction duties, or access to classified information, National Treasury
Employee’s Union v. Von Raab.? Previously, a key issue which had divided the

' For a detailed history of federal legislation and regulations related

to public employee drug-testing, see: Federally Mandated Drug Testing of
Transportation Workers, CRS Report No. 89-384 A (Dale), June 16, 1989;
Drug Testing in the Workplace: Federal Programs, CRS Issue Brief 87174
(Gressle) (updated regularly); Drug Testing in the Workplace: An Overview
of Employee and Employer Interests, CRS Issue Brief 87139
(McCallion)(updated regularly).

2 109 S.Ct. 1402 (1989).

3109 S.Ct. 1384 (1989).
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federal appeals courts was whether public employee drug testing is ever
permissible in the absence of "reasonable" or "individualized" suspicion of drug
abuse or impairment.! The High Court’s latest rulings make clear that
reasonable suspicion is not required where public safety or other "compelling"
governmental interests outweigh any "diminished expectation of privacy" of
the employees being tested. Not directly addressed by the Court in Skinner
and Von Raab, however, was the constitutional fate of random testing
programs, an issue which continues to vex lower federal and state courts.

But in the wake of those decisions, the Court has denied review of cases
upholding random drug testing of police officers,® transit employees,® nuclear

4 See, e.g., Policemen’s Benevolent Ass’n, Local 318 v. Township of
Washington, 850 F.2d 133 (3d Cir. 1988), cert. denied No. 88-706, 57 U.S.L.W.
3647 (S.Ct. 4-4-89)(random urinalysis testing of police officers upheld);
Lovvorn v. City of Chattanooga, 846 F.2d 1539 (6th Cir. 1988)(random drug
testing of firefighters prohibited by Fourth Amendment); Penny v. Kennedy,
846 F.2d 1563 (6th Cir. 1988)(random drug testing of police officers
prohibited); Rushton v. Nebraska Pub. Power Dist., 844 F. 2d 562 (8th Cir.
1988)(allowing random testing of nuclear power plant workers); Copeland wv.
Philadelphia Police Department, 840 F.2d 1139 (3d Cir. 1988), cert. denied No.
88-66, 57 U.S.L.W. 3647 (S.Ct. 4-4-89) (upholding reasonable suspicion testing
of police officers); Railway Labor Executive Ass’n v. Burnley, 839 F.2d 1507
(9th Cir. 1988), rev’d sub nom. Skinner v. Railway Labor Executives’ Ass’n,
supra n. 2 (prohibiting testing of railroad employees after major accidents
absent reasonable suspicion); Everett v. Napper, 833 F.2d 1507 (lith Cir.
1987)(allowing reasonable suspicion testing of a firefighter); Jones v. McKenzie,
833 F.2d 335 (D.C.Cir. 1987), vacated and remanded sub nom. Jenkins v.
Jones No. 87-1706, 57 U.S.L.W. 3653 (S.Ct. 4-4-89)(allowing random testing
of school bus attendants); National Treasury Employees Union v. Von Raab,
816 F.2d 170 (5th Cir. 1987), aff’d in part, rev’d in part No. 86-1879, 109 S.Ct.
1384 (1989)(allowing drug tests of Customs employees who apply for transfer
to certain sensitive jobs); Mack v. United States, 814 F.2d 120 (2d Cir.
1987)(allowing reasonable suspicion testing of FBI agent); McDonell v. Hunter,
809 F.2d 1302 (8th Cir. 1987)(allowing random drug-testing of certain
correctional officers); Shoemaker v. Handel, 795 F.2d 1136 (3d Cir.), cert.
denied, 107 S.Ct. 577 (1986)(allowing random tests of jockeys); Division 241
Amalgamated Transit Union v. Suscy, 538 F.2d 1264 (7th Cir.), cert. denied,
429 U.S. 1029 (1976)(allowing post-accident testing of bus drivers absent
reasonable suspicion).

5
n. 4.

Policemen’s Benevolent Association v. Township of Washington, supra

8  United Transportation Union v. Southeastern Pennsylvania

Transportaton Authority (SEPTA), 863 F.2d 1110 (3d Cir.), cert. denied 109
S.Ct. 3209 (1989)(approved random urinalysis testing of 2,600 transit
"operating engineers" in "safety sensitive" positions over a one-year period, and
breathalyzer tests for 5,400 such workers annually).
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power plant employees,” and, just this term, Justice Department lawyers who
hold top-secret security clearances® and Army civilian drug counselors.® The
remainder of this report analyzes these judicial developments and the current
state of constitutional law concerning mandatory, and random, drug testing
of public employees.

Employee Privacy versus the Public Interest

The constitutional focus of public employee drug testing litigation has
been the Fourth Amendment which protects the "right of the people" to be
free from "unreasonable searches and seizures” by the government. This
constitutional stricture applies to all governmental action--federal, state, and
local--by its own force or through the Due Process Clause of the Fourteenth
Amendment.!® Thus, while private employers are not directly affected, the
actions of government as employer are subject to Fourth Amendment
scrutiny.!! Governmental conduct will generally be found to constitute a
"search” for Fourth Amendment purposes where it infringes "an expectation
of privacy that society is prepared to consider reasonable."'? If a search or
seizure has occurred, the court must then determine whether the government’s
action was reasonable under the circumstances.!®

Historically, the Court has developed various constitutional tests of
reasonableness depending on the nature of the search and the underlying
governmental purpose. The most demanding test is reserved for searches
prompted by the normal needs of criminal law enforcement. Based on the
literal text of the Fourth Amendment, and to safeguard individual interests
in personal privacy, probable cause supported by a warrant is the usual

" Alverado v. Washington Public Power Supply Systems and Bechtel

Construction, Inc., 111 Wash.2d 424, 759 P.2d 427 (Wash. 1988), cert. denied
109 S.Ct. 1637 (1989).

8 Bell v. Thornburgh, 878 F.2d 484 (D.C. Cir. 1989), cert. denied, No.
89-679, 58 U.S.L.W. 3468 (S.Ct. 1-23-90).

®  National Federation of Federal Employees v. Cheney, 892 F.2d 98
(D.C. Cir. 1989), cert. denied, No. 89-635, 58 U.S.L.W. 3468 (S.Ct. 1-22-90).

19 Mapp v. Ohio, 367 U.S. 643 (1961).
1 O’Connor v. Ortega, 107 S.Ct. 1492 (1987).
12 United States v. Jacobsen, 466 U.S. 109, 113 (1984).

13 See O’Connor, supra n. 10, at 1495.
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constitutional prerequisite for a criminal search." Even in circumstances
where warrantless searches are permitted, they ordinarily "must be based on
‘probable cause’ to believe that a violation of the law has occurred."'® Yet
despite these historical roots, the Supreme Court has determined that neither
a warrant nor probable cause are irreducible minima of a valid search or
seizure in all circumstances.'®

While the Fourth Amendment protects against civil as well as criminal
investigatory processes,!” the need for protection against government intrusion
decreases if the investigation is entirely unrelated to criminal law
enforcement.”® In such circumstances, a rule less restrictive on the
government, based on "reasonable suspicion" of a civil or regulatory law
violation, has become the constitutional norm. However, an exception from
even this less demanding standard has been recognized for administrative
searches by the government to enforce compliance with a regulatory scheme
by persons engaged in a "highly regulated industry" on the theory that the
very existence of the regulatory program diminishes reasonable expectations
of privacy of those involved in the industry.!® In such situations, a Fourth

4 See, e.g., Camara v. Municipal Court, 387 U.S. 523, 528-29 (1967),
where the Court states:

one governing principle, justified by history and by
current experience, has been followed: except in certain
carefully defined classes of cases, a search of private
property without proper consent is ‘unreasonable’ unless
it has been authorized by a valid search warrant.

15 New Jersey v. T.L.O., 469 U.S. 325, 340 (1985).

16 United States v. Martinez-Fuerte, 428 U.S. 543, 560-61 (1976)(Although
"some quantum of individualized suspicion is usually a prerequisite to a
constitutional search or seizure. . .the Fourth Amendment imposes no
irreducible requirement of such suspicion.").

7 O’Connor, supra n. 20.

18 South Dakota v. Opperman, 428 U.S. 364, 370 n.5 (1976)(When police
undertake "routine administrative caretaking functions" like inventory
searches, particularly when they are not a subterfuge for criminal
investigations, "[t]he probable-cause approach” and its concommitant
requirement of a warrant are not very "helpful."); Wyman v. James, 400 U.S.
309, 317-325 (1971)(Visits by government officials to the homes of welfare
recipients for the purpose of evaluating their eligibility for benefits do not
abridge the Fourth Amendment.).

19 Donovan v. Dewey, 452 U.S. 594, 600 (1981).
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Amendment standard based on a balancing test has been crafted by the Court.
This "special need" approach appears to confer optimum power on the
government to search where "compelling” reason exists and correspondingly
less protection to the individual’s "diminished expectation of privacy."

Even prior to Skinner and Von Raab there was virtual unanimity among
the federal courts that governmental drug-testing constituted a search that
could constitutionally be justified on reasonable suspicion grounds.?’ No
similar consensus prevailed, however, as to the constitutional propriety of
mandatory testing in other circumstances and, particularly, where random
testing is imposed as a deterrent to illegal drug use by public employees or for
some other governmental objective unrelated to criminal law enforcement.
While the Court’s rulings last term failed to specifically elucidate the
constitutional status of random testing, they may portend the direction of
future judicial decision-making on this controversial issue. Recall that Skinner
v. Railway Labor Executives Ass’n concerned DOT mandated post-accident
testing of railway workers while National Treasury Employees Union v. Von
Raab involved the testing of customs service employees as a prerequisite to
promotion to certain "sensitive" positions. As more fully explained infra, the
Supreme Court held that mandatory testing in these situations, even without
individualized suspicion of drug use, was not an "unreasonable search or
seizure" under the Fourth Amendment, because of the overarching public
safety considerations involved.

20 The decisions indicate that "[r]Jeasonable suspicion is a lesser

standard than probable cause" but that some evidence of actual illicit drug use
by an individual employee or employees remains a constitutional prerequisite.
"There is a reasonable suspicion when there is some articulable basis for
suspecting that the employee is using illegal drugs." Lovvorn v. City of
Chattanooga, supra n. 4. Put another way, "there is reasonable suspicion
when there is some quantum of individualized suspicion as opposed to an
inarticulate hunch,” and this may be "based on statements made by other
employees and tips from informants. Even probable cause can be based on
informants’ tips when the totality of the circumstances indicates a fair
probability of accuracy." E.g., Smith v. White, 666 F. Supp. 1085 (E.D.Tenn.
1987). Some differences in judicial viewpoint may remain, however, as to
whether the evidence must necessarily relate to individual as opposed to more
generalized illegal drug use within the public employee group as a whole.
Compare, e.g., Wrightsell v. Chicago, 678 F. Supp. 727 (N.D. IIL
1988)("Reasonable suspicion does not require actual observed behavior," but it
"must be individualized" and "cannot be directed against an entire group.”) and
Penny v. Kennedy, supra n. 4 (". . .for a mandatory drug test of police officers
to be reasonable, there must be some evidence of a significant, department-
wide drug problem or there must be individualized suspicion.).



CRS-6

The Constitutional Rulings in S'kinner and Von Raab

In Skinner a panel of the Ninth Circuit had voided on Fourth
Amendment grounds Federal Railroad Administration regulations requiring
breath, blood, and urine tests of railroad workers who are involved in train
accidents.?! A federal district court had accepted the government’s argument
that public safety interests served by the rules outweighed any possible
intrusion on privacy rights asserted by the contesting labor unions. However,
because the post-accident drug and alcohol testing procedure applied to all
covered employees without regard to "reasonable suspicion that a test will
reveal evidence of current drug or alcohol impairment,” a divided appeals court
panel struck down the regulation. In so doing, it refused to find that rail
employees enjoy a "diminished expectation of privacy" due to the "heavily
regulated” nature of the railroad industry or that the program fit any of the
traditional judicial exceptions to Fourth Amendment principles.

In reversing, the Supreme Court first held that the entire testing
regulation, even portions applicable to certain employee rule infractions that
were merely permissive rather than mandatory upon the railroads, carried
sufficient government "encouragement, endorsement, and participation” to
implicate the Fourth Amendment considerations. On the merits, Justice
Kennedy wrote for the majority that because "the collection and testing of
urine intrudes upon expectations of privacy that society has long recognized
as reasonable,” FRA testing for drugs and alcohol was a "search" that had to
satisfy constitutional standards of reasonableness. The "special needs" of
railroad safety, however, made traditional Fourth Amendment requirements
of a warrant and probable cause applicable to normal law enforcement
"impracticable" in this context. Nor was "individualized suspicion" deemed by
the majority to be a "constitutional floor" where the intrusion on privacy
interests are "minimal" and an "important governmental interest" is at stake.
According to Justice Kennedy, covered rail employees had "expectations of
privacy” as to their own "physical condition" that were "diminished" by "their
participation in an industry that is regulated pervasively to ensure safety."
In these circumstances, the majority held, it was "reasonable" to conduct the

a Briefly, alcohol and drug testing is mandated for all covered

employees involved in various events, including: major train accidents
(involving a fatality, release of hazardous material with either evacuation or
injury, or $500,000 damage to railroad property); impact accidents (involving
a reportable injury or damage to railroad property of $50,000); and fatal
accidents (involving fatality of an on-duty railroad employee). 49 C.F.R.
§219.213. The FRA regulations require that blood and urine samples be taken
from all crew members of a train involved in such an accident or incident as
soon a possible afterwards. Blood samples are to be taken at independent
medical facilities by qualified professionals or technicians. 49 C.F.R. §219.203.
Refusal to provide a sample results in a nine-month period of disqualification.
49 C.F.R. §219.213.
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tests, even in the absence of a warrant or reasonable suspicion that any
employee may be impaired.

Justice Kennedy also rejected another line of attack against the
challenged tests which proceeds from the generally accepted scientific and
judicial view that standard test protocols are capable indicators only of prior
drug use but are not a measure of current job impairment or drug influence.
Because of this fact, a number of lower federal courts had voided the EMIT
screen and confirmatory GC\MS for not being reasonably related to legitimate
governmental interests in assuring employee fitness or competence.?? In
Skinner, however, the majority found the information provided by the tests
to be a valid investigative tool which "may allow the [FRA] to reach an
informed judgment as to how a particular accident occurred." In addition,
opposition on these grounds "failed to recognize that the FRA regulations are
designed not only to discern impairment but also to deter it," and according
to the majority, the government "may take all necessary and reasonable
regulatory steps to prevent and deter" forbidden drug use by the covered
employees.

In the Von Raab case, decided the same day as Skinner, a Fifth Circuit
panel had upheld drug testing of U.S. Customs Service personnel who sought
transfer to certain "sensitive" positions, namely, those involving drug
interdiction, carrying firearms, or access to classified information, without a
requirement of reasonable individualized suspicion. The testing procedure was
administered once, when the employee sought transfer to the sensitive
position, and the Customs Service gave the qualified applicant five days notice
of the test. Thus, the drug test in Von Raab was conditioned on the
employee’s own action in seeking a transfer and no adverse consequence
flowed from a later withdrawn transfer application.

In a 5 to 4 ruling, Justice Kennedy again speaking for the majority
affirmed the Customs Service policy with respect to the interdiction of illegal
drugs and employees required to carry firearms. According to the Court, the
government has a "compelling interest” in not promoting drug users to jobs
where they could "endanger the integrity of our Nation’s borders or the life
of the citizenry." That interest outweighs the privacy interests of employees
who seek promotions to those jobs, but who enjoy "a diminished expectation
of privacy by virtue of the special physical and ethical demands of those
positions." Neither the absence of "any perceived drug problem among
Customs employees,” nor the possibility that "drug users can avoid detection"
by temporary abstinence, would defeat the program since deterrence of "highly
hazardous conduct” as much as detection was a "substantial” justification and
the risk of circumvention was "overstated." However, the Court found the

22 E.g., Jones v. McKenzie, 833 F.2d 335, 340 (D.C.Cir. 1987),
vacated and remanded sub nom. Jenkins v. Jones, 109 S.Ct. 1633 (1989),;
Railway Labor Executive Ass’n v. Burnley, 839 F.2d 1507 (9th Cir. 1988);
Harmon v. Meese, 690 F. Supp. 65 (D.D.C. 1988).
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record insufficient to determine whether searches of employees who would
handle classified information was reasonable. It was not apparent that
individuals in certain positions would actually have access to sensitive
information, leading Justice Kennedy to question whether the category was
too broad to meet Fourth Amendment requirements.

The High Court rulings in Skinner and Von Raab established several
constitutional propositions that might be significant to the random testing
issue. First, to reiterate, it can no longer be argued that reasonable suspicion
is the constitutional benchmark for all governmental drug testing and may
thus pose no insuperable obstacle to random testing in the public sector.
Equally important, the balancing test in those cases, based on the "special
needs" of the government for assuring transportation safety and the integrity
of the federal drug interdiction effort, may as readily be transposed to other
regulatory environments where public employees perhaps enjoy a "diminished
expectation of privacy." Third, as noted above, the Court rejected a line of
decisions which had faulted current drug testing methodologies due to their
inability to detect present drug impairment as opposed to simple past drug use.
This argument was summarily dismissed by the rulings last term which held
that beyond detection, the government has a legitimate interest in deterring
employee drug use and that drug test evidence was relevant to the
government’s “compelling” public safety concerns. Each of these major
premises of the Court’s analysis in Skinner and Von Raab may apply with
equal force to the constitutional issues raised by random testing.

Judicial Action on Random Testing Since Skinner and Von Raab

Constitutional litigation of drug testing issues has continued unabated
since the Supreme Court’s rulings last term. The principal focus of judicial
scrutiny has been random testing of federal employees in "sensitive" positions
pursuant to E.O. 12564, and related federal regulations, as well as recent DOT
rules mandating a comprehensive program for testing public and private
employees of the nation’s major transportation industries. In addition, state
and local government programs to require mandatory testing of public
employees, primarily in law enforcement and public safety-related positions,
have spawned numerous court actions probing the constitutional limits of
governmental authority.?®

Notably, since Skinner and Von Raab the Supreme Court has taken
summary action in several cases involving the constitutional validity of
random or other mandatory drug testing rules. Prior to adjournment last
term, the Justices let stand lower court decisions allowing random and
"reasonable suspicion" drug testing for police officers and mandatory,
preemployment drug testing for applicants for nuclear power plant jobs. The

23 For more detail on these federal, state, and local programs, see

authorities cited in n. 1 supra.
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Court’s determination to deny review of the decisions--two by the U.S. Court
of Appeals for the Third Circuit and one by the Washington Supreme Court-
-came only a week after the post-accident testing and Customs Service cases.

Policemen’s Benevolent Association v. Township of Washington® involved
a program which subjected local police officers to random urinalysis testing
and mandatory drug tests administered during required annual physical
examinations. In rejecting the challenge of a local police union, the Third
Circuit relied upon its own earlier decision in Shoemaker v. Handel®® which
had upheld random testing of jockeys. The appeals court concluded that
various state statutes and "detailed regulations" of the township governing
police conduct and discipline had reduced the officers’ justifiable privacy
expectations which were outweighed by the strong public interest in averting
police drug use. The Policemen’s Benevolent Association, backed by the
American Civil Liberties Union, had sought review of the appeals court ruling,
contending that it "has effectively vitiated Fourth Amendment protection for
public employees." In the other police case, Copeland v. Philadelphia Police
Department, the Justices rejected the petition of a former Philadelphia police
officer who was fired following a positive drug test. The appeals court ruled
that the city had not violated the Fourth Amendment rights of the officer by
ordering him to submit to a urinalysis based on "reasonable suspicion" as the
result of information gained from an informer.

In the nuclear power plant case, Alverado v. Washington Public Power
Supply System and Bechtel Construction, Inc.,’” the Washington Supreme
Court ruled that the WPPSS did not violate the Fourth Amendment by
requiring applicants for repair jobs to pass a pre-employment drug test to
obtain access to secure areas at the plant. Bechtel Power had a contract with
the system to perform the repair work and several members of Plumbers Local
598 who had applied for jobs with Bechtel challenged the drug testing
requirement. The Washington court unanimously held that job applicants
could be required to undergo the drug screening under an administrative
search exception to the Fourth Amendment. The court reasoned that the
applicants have a substantially diminished expectation of privacy because of
the "pervasive" federal regulation of nuclear power plants and that the
employer’s interest in nuclear safety outweighed the limited intrusion on
privacy interests.

In other significant action, the Court last term vacated and remanded for
reconsideration in light of Skinner a 1987 ruling of D.C. Circuit in Jones v.

24 Supra n. 4.

% Supra n. 4.

2% 840 F.2d 1139, cert. denied 109 S.Ct. 1636 (1989).

27 Supra n. 6.
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McKenzie.® Jones was the first federal appellate court decision to void a
public employee drug testing program for its inability to measure job
impairment or drug influence. While upholding mandatory urinalysis testing
of public school transportation employees as part of routine annual physical
exams, it invalidated the EMIT test actually used because it failed to "measure

. whether an employee has used or been under the influence of drugs"
while on school premises. As noted, the Court appeared to take a contrary
approach by rejecting the same argument by opponents of post-accident testing
in Skinner.

Similarly, during its current 1990 term, the Court has denied petitions
for review of two federal appeals court rulings on the constitutionality of
random testing of Department of Justice (DOJ) and Army civilian employees
under the Reagan executive order and another appellate decision which
approved random testing of Boston police officers. In the DOJ case, Bell v.
Thornburgh,? the U.S. Court of Appeals for the District of Columbia partially
dissolved a federal district court order that had enjoined the department’s
random testing of employees with top secret security clearances. Unaffected,
however, was the district judge's ruling that criminal prosecutors and
employees with access to grand jury proceedings could not be randomly tested.
Circuit Judge Wald reasoned that protection of sensitive information--one of
the governmental interests cited in Von Raab--justified the Department’s need
to test employees with top secret clearances, but not all federal employees
involved in grand jury proceedings. The court elaborated:

Whatever "truly sensitive" information includes, we
agree that it encompasses top secret national security
information. . . .We do not believe, however, that the
government’s interest in preserving all its secrets can
justify the testing of all federal prosecutors or of all
employees with access to grand jury proceedings. We
recognize that every employee within the three categories
will have access to information which he is duty-bound not
to divulge. But whatever the precise contours of "truly
sensitive" information intended by the Von Raab Court, we
believe that the term cannot include all information which
is confidential or closed to public view. A very wide range
of government employees--including clerks, typists, or
messengers--will potentially have access to information of
this sort.

In their petition for certiorari, ten DOJ attorneys with top secret
clearances argued that random testing as applied to them without any
reasonable suspicion of illegal drug use violates the Fourth Amendment. If

28

Supra n. 22.

2% Supra n. 7.
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the Circuit Court decision was permitted to stand, they claimed, "Skinner and
Von Raab could easily become misinterpreted vehicles by which highly
intrusive mandatory random testing is extended on a broad scale throughout
the federal government." The department countered that the appellate ruling
in Thornburgh was consistent with "general principles” of the earlier High
Court cases and that six federal circuit courts of appeals had upheld random
testing of employees in critical positions.

Based on the balancing test in Skinner and Von Raab, the D.C. Circuit
in National Federation of Federal Employees (NFFE) v. Cheney,®® had
approved a random testing program by the U.S. Army of civilian employees
in certain designated "critical” jobs. Thus, the government’s compelling
interest in safety was held to justify random testing of 2,800 civilian
employees who fly and service Army aircraft and 3,700 civilians employed as
police and security guards at Army facilities. Similarly, it upheld testing of
"direct service" employees, mainly drug counselors, in the Army’s alcohol and
drug abuse prevention program. It rejected, however, the Army’s contention
that the "integrity" of that program required random testing of all employees
in the "chain of custody” of urine samples. In seeking Supreme Court review,
the NFEE urged that the government’s interest in random testing of drug
counselors was far weaker than the justification in Skinner and Von Raab
which, in any event, fail to clarify the constitutional status of testing
employees "who pose no direct or immediate threat to public safety or
national security."

The uncertainty left in the wake of Skinner and Von
Raab not only invites additional litigation, but may result
in a patchwork of conflicting decisions in which random
testing of government employees goes forward in some
agencies, while testing of employees in similar positions is
blocked elsewhere. . . .[T]his case presents the Court with
an appropriate vehicle for resolving unsettled issues of
profound concern to hundreds of thousands of public
employees across the land.

Nonetheless, the Supreme Court denied review in both Thornburgh and
Cheney without opinion or comment.!

The other random drug testing case acted upon this term was Guiney v.
Roach® where, again without comment, the Court denied review of a First

30 892 F.2d 98 D.C.Cir. 1989), cert. denied No. 89-635 (1-22-90)

81 A denial of certiorari has no independent precedential value but

simply leaves in effect the lower court decision and order from which review
was sought.

%2 873 F.2d 1557, cert. denied 110 S.Ct. 404 (1989).
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Circuit decision to uphold random testing of Boston police officers. The case
involved a city department rule which required "all sworn and civilian
personnel,” on a random basis, to submit to urinalysis testing. A federal judge
struck down the plan, but on appeal, the First Circuit held that random
testing did not offend the Fourth Amendment as applied to officers who carry
firearms or who participate in drug interdiction. With respect to other types
of employees, the court found the record unclear as to the rationale for
including them in the testing program. It remanded the case for further
consideration of this point. "Since we can find no relevant distinction
between a customs officer and a police officer," the court said, "we hold the
police department’s drug-testing rule to be constitutional." In seeking
Supreme Court review, the Boston Patrolmen’s Association argued that the
"case involves random and compelled (under threat of discharge and loss of a
protected property right) drug testing by urinalysis of all of the presently
employed police officers of a major city’s police department in the absence of
any accident or seeking of any promotion or transfer, and in the absence of
any probable cause or even suspicion of any drug use or other wrong doing
or dereliction of duty."

While most courts since Skinner and Von Raab have generally rejected
broad-based random testing of federal employees under E.O. 12564 or other
authority, they have tolerated programs more narrowly tailored to specific
job categories demonstrably related to "compelling" public safety, national
security, or federal law enforcement interests of the government. Thornburgh,
supra, is one example, where the D.C. Circuit approved random testing of
DOJ employees with top secret security clearances but refused to permit
testing of criminal prosecutors and other employees having access to grand
jury proceedings. Similarly, the D.C. Circuit last year, in American Federation
of Government Employees v. Skinner,”® upheld the DOT plan to require
random testing of 30,000 of the Department’s 62,000 workers because "the
record aptly evidences the extraordinary safety sensitivity of the bulk of the
covered positions." More than two thirds of those to be tested were air traffic
controllers while the remainder consisted of various transportation operators,
mechanics, engineers and safety specialists. In Thomson v. Marsh,*® the
Fourth Circuit dismissed a constitutional challenge to random drug testing of
civilian employees of a chemical weapons plan at Aberdeen Proving Grounds
because the "special" and "obvious" government safety concerns outweighed
any "diminished" privacy interests of the affected employees.

On the other hand, a federal district judge in San Francisco renewed an
earlier injunction barring a program of random testing, on two hours notice
and with direct visual observation, of all Federal Bureau of Prisons employees
because absent individualized suspicion, the government "simply has not
demonstrated the special need for its indiscriminate testing program.” In that

3 885 F.2d 884 (D.C. Cir. 1989)

3 884 F.2d 113 (4th Cir.1989).
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case, American Federation of Government Employees v. Thornburgh,”® the
court distinguished Skinner and Von Raab since the Bureau’s program called
for mandatory, random testing of all employees regardless of job function.
Similarly, in National Treasury Employees’ Union v. Watkins,* federal
district Judge Pratt preliminarily enjoined the Department of Energy from
random testing of certain DOE employees in "critical” positions, including
motor vehicle operators and computer specialists involved in security
operations, because he found none of the extraordinary public safety, drug
interdictions, and security interests highlighted by Skinner and Von Raab
present in this case. Proposed random testing of 88 Department of Education
data processing employees was also enjoined by the D.C. district court in
American Federation of Government employees v. Cavazos,” for failure by the
government "to demonstrate a compelling interest,” while testing of 23 other
employees, including an armed guard, nine motor vehicle operators, and
thirteen employees with access to top secret information passed constitutional
muster under the "balancing test" spelled out by the Court’s latest rulings.
Finally, random testing of "sensitive" employees at the Agriculture® and
Interior® Departments, and within the Executive Office of the President,*
had been the subject of a series of earlier injunction orders issued the D.C.
district court.

Another area generating considerable legal controversy and some division
in judicial opinion relates to the legality of random governmental testing of
state and local law enforcement officers. Besides Guiney v. Roach,"' where
the High Court let stand the random testing of Boston Police officers, several
other courts have recently ruled on the issue. For example, since Skinner and
Von Raab, the Seventh Circuit in Taylor v. O’Grady** held that the Cook
County Department of Corrections may constitutionally require corrections
officers whose duties involve regular contact with jail inmates to submit to
drug testing once a year with no advance warning as to when testing will
occur. However, while unannounced testing of "contact” employees was held
reasonable given the special governmental interest in prison security, the

% 884 F. Supp. 113 (N.D.Cal. 1989).

% 792 F.Supp 776 (D.D.C. 1989).

% 791 F. Supp. 1361 (D.D.C. 1989).

8 NTEU v. Lyng, 706 F. Supp. 934 (D.D.C. 1988).
% Bangert v. Hodel, 705 F. Supp. 643 (D.D.C. 1989).
4 Hartness v. Bush, 712 F. Supp. 986 (D.D.C. 1989).
a1

Supra, n. 31.

12 888 F.2d 1189 (7th Cir. 1989).
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program was unconstitutional as applied to ordinary administrative personnel
without inmate contact. Similarly, a state appeals court in New York has
upheld a random testing program for the New York City Corrections
Department,® but the City’s plan to extend random testing of its narcotic
division police to cover its entire uniformed force of 26,000 was preliminarily
enjoined at trial level 4

Various challenges to DOT rules for mandatory drug testing of federally-
regulated transportation industry workers are also before the federal courts.
On January 3, 1990, the district court in Transportation Institute v. U.S.
Coast Guard*® struck down a federal requirement that all private employees
aboard private commercial vessels be randomly tested, finding it unjustified
by the "immediacy or gravity of the potential safety threat" involved, but
upheld other aspects of the program concerned with pre-employment, periodic
license application or renewal, post-casualty, and reasonable cause testing.
The court examined the Coast Guard’s interest in regulating the conduct of
maritime employees to ensure safety as weighed against the diminished
privacy interest of individuals subject to testing in each of the five situations.
Finding different factors to control where random testing is applied, it
observed:

Unlike the pre-employment testing, the individuals who will
be tested are not applicants for jobs, but are employees,
whose privacy interests are greater than applicants. Unlike
with periodic license application or renewal testing, the
testing will not occur at a pre-determined time, with
advance notice, as a part of a process which the individual

initiates. . . .Random testing is not akin to post-casualty
testing or reasonable cause testing, which are triggered by
events or conduct of the individual. Instead, the

regulations specifically provide that no employee will know
in advance when [random] testing will occur.

The greater intrusion on employees’ privacy interests posed by random testing
heightened judicial concern for the Coast Guard’s "broadly drawn" testing
mandate covering "all" employees aboard the ship. "The court is
uncomfortable relying upon the government’s broad assertion that every crew
member’s safety related responsibilities are so direct and important that
random testing. . .is constitutionally permissible.” It therefore left to the

43 Seelig v. Kohler, 1989 DLR A-5 (10-25-89). See, also, Brown v. City
of Detroit, 715 F. Supp. 832 (E.D. Mich. 1989) which lifted a ten year-old
injunction on random testing of Detroit police officers which will immediately
affect 3,600 of the 5,000 member force.

4 Toal v. Ward, 1989 DLR A-7 (9-25-89).

4% 2 DLR E-1 (1-3-90)
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Coast Guard the task of reformulating new, narrower random testing rules
limited to employees whose "duties" are "directly” tied to safety.

In a nonconstitutional ruling on January 19, 1990 the D.C. Circuit Court
of Appeals in Amalgamated Transit Union v. Skinner,'® voided drug-testing
regulations covering employees of mass transit operators that receive federal
funds on the ground that the Urban Mass Transportation Administration
(UMTA) lacked statutory authority to impose the rules on local transit
authorities. In noting that the UMTA rules were "strikingly similar" to those
of DOT’s other operating agencies for safety related transportation employees,
Judge Wald nonetheless found that "Congress has chosen not to give UMTA
direct statutory authority over urban mass transit safety to the extent that
would justify imposing a mandatory drug-testing program on the employees
of state, local and private operating authorities." Observing that UMTA itself
argued that it has never directly licensed or regulated industry employees for
safety, the Court concluded that "Congress intended for such matters to
continue to be handles locally, with UMTA’s guidance, not with an iron
fist."

On November 6, 1989, the Federal Highway Administration deferred
implementation of its random and mandatory post-accident testing
requirements for commercial vehicle operators as the result of six judicial
challenges then pending in various federal courts.”” In Owner-Operators
Indep. Drivers Ass’n v. Burnley,*® the court granted a preliminary injunction
against implementation of procedures for random and mandatory post-accident
testing of commercial motor vehicle operators under the regulations. Other
challenges to the FHWA'’s drug testing regulations have been consolidated in
the Ninth Circuit under the style International Brotherhood of Teamsters, et
al. v. DOT.*®

Conclusion

The constitutional status of mandatory public employee drug testing
programs has recently been a subject of increasing judicial attention. While
some basic principles emerged from the Skinner and Von Raab decisions last
term, and their judicial progeny, less certain may be their implications in the
random testing context. What seems fairly clear, however, is that the courts
have settled upon a case-by-case approach to determine whether random
testing is "reasonable" in the circumstances presented. Late last year, for

4% 1990 U.S. App. LEXIS 700 (1-19-90)
97 54 Fed.Reg. 46616 (11-6-89).
4 705 F. Supp. 481 (N.D.Cal. 1989).

49 No. 89-70165.
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example, the Fifth Circuit refused to rule on the "facial" validity of E.O.
12546, mandating random testing in the federal workplace, and directed that
challengers should instead focus on individual agency plans as applied, a
continuation of the practice to date.’® Thus, it is probable that the
constitutionality of programs to test public employees for illegal drug use will
continue to be measured in situational terms, or a weighing of the
government’s "compelling” purpose against the privacy interests of affected
employees. =~ Where “special" governmental needs, beyond ordinary law
enforcement, may be shown for testing the specific employee groups involved,
the testing plan is likely to prevail over the "diminished" privacy interests of
those employees. At the same time, however, broad-based testing programs
that fail to account for distinctions among employees in terms of the safety
or national security sensitivity of their duties will to that extent be in
Jeopardy. For this purpose, most lower court cases to date have applied the
approach of Skinner and Von Raab directly to the random testing context.
What remains for future judicial elaboration is the range of governmental
interests that may be "compelling” for purposes of this Fourth Amendment
analysis, and how close the required "nexus" to such interests must be to
justify random testing of specific employees or employee groups.

/]M@/bfékd

Charles V. Dale
Legislative Attorney
February 21, 1990

% National Treasury Employees Union v. Bush, 1990 DLR A-11 (1-8-90).
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1993 AMA Survey

. Workplace Drug Testing
Research Reports and

Drug Abuse Policles
Summary of Key Findings

DRUG TESTING

The share of surveyed firms that test for drugs rose to 84.8% in January 1993
from 74.5% in January 1992. Since 1987, the date of AMA's initial survey, drug
testing has increased nearly 300 percent:

1.87 1.88 1.89 1.¢0 1.91 1.92 1.93

- Test for drugs (%) 21.5 36.5 48.0 51.5 63.0 74.5 84.8
Increase from previous year (%) 68.8 51.5 7.3 22.3 18.2 13.8
Increase from 1.1987 (%) 68.8 123.3 139.5 193.0 246.5 294.4
Business category is the most important factor in the occurrence of testing pro-
grams. In macro terms, manufacturing firms (93%) are more likely to test than
service firms (76%), for-profit companies (87%) more 1ikely than nonprofits
(71%). In specific industries, transportation companies are leaders (96%),

while providers of business and professional services trail (59%). In terms of
size, 88% of companies employing 500 or more people test, compared with 69% of
smaller firms. Geographically, the South leads (91%), while the Pacific Coast
states (77%) and New England (76%) trail.

The rate of increase, which leveled from 1989 to 1990, has risen again due to:

o Department of Transportation and Department of Defense regula-
tions which, with local and state legislation, mandate testing
for 33% of surveyed firms;

o The practical effects of the Federal Drug-Free Workplace Act;

o Court decisions that recognize an employer's right to test both
employees and job applicants;

o Action by insurance carriers to reduce accident liability and
control health care costs; and

o Corporate requirements that vendors and contractors certify
that theirs is a drug-free workplace, a policy practiced by 22%
of survey respondents.

More employees and more new hires were tested in 1992 than in 1991, and a lower
percentage showed positive results (i.e., gave indication of drug use):

Employees Applicants
1990 1991 1992 1990 1991 1992
Avg. tested _ 157.6 273.8 515.5 182.8 260.6 448.1
Avg. test-positives 6.7 7.3 13.0 10.5 11.9 19.0
Test-positive ratio: 4.2 2.7 2.5 5.8 4.6 4.3

American Management Association + 135 West 50th Street * New York, NY 10020-1201 + (212) 903-8052
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TRANSPORTATION INDUSTRY
DRUG TESTING

SUMMARY

In response to safety concerns and the issuance of President Reagan’s
Executive order requiring agency heads to establish drug policies, DOT established
a drug testing policy for its employees on January 21, 1987.

In addition, on November 21, 1988, DOT published interim final regulations
addressing testing policies for safety-sensitive airline, railroad, motor carrier,
maritime and pipeline employees. Final regulations and procedures for the drug
testing programs were issued on December 1, 1989. These regulations resemble
the policy instituted for DOT employees and include pre-employment, post-
accident, periodic, reasonable suspicion, and random testing. Employers are
required to conduct random drug tests on 50 percent of covered workers each
year. Costs of the testing will be incurred by employers. The DOT regulations
do not require employers to pay for rehabilitation for employees who test positive
for drugs. Provision of rehabilitation will be left up to labor-management
bargaining. Workers covered by the regulations include approximately 3 million
truck drivers, 90,000 railroad workers, 538,000 airline employees, 120,000 maritime
employees, 116,500 pipeline employees, and 195,500 mass transit employees.

These rules have elicited both strong support and strong opposition, with
the random testing requirements provoking the most controversy. Before the
new rules were even published, the Owner Operators Independent Drivers
Association, an organization that represents 9,000 truckers had filed suit
challenging the new rules on constitutional grounds. Eventually, twenty-two
lawsuits were filed challenging the DOT rules.

Several bills addressing transportation industry drug testing were introduced
in the 101st Congress. H.R. 1208 would require the Secretary of Transportation
to establish a program of drug and alcohol testing for safety sensitive railroad
workers. H.R. 1208 passed the House, amended, by a voice vote on July 31,
1989. S. 561 would require establishment of drug and alcohol testing for safety
sensitive airline and railroad employees, as well as commercial motor vehicle
operators. S. 561 passed the Senate, amended, by a voice vote on Nov. 9, 1989.
A measure very similar to S. 561 was included as an amendment to H.R. 3015,
the Department of Transportation Appropriations bill. This amendment was
approved by voice vote in the Senate on Sept. 27, 1989. Subsequently, this
amendment was deleted from H.R. 3015, and was introduced and passed by the -
Senate as S. 1735 on Oct. 5, 1989.
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TRANSPORTATION INDUSTRY
DRUG TESTING

Drug use by employees has become a pressing concern to employers and
legislators in recent years. Since President Reagan’s issuance of Executive Order
12564 in September 1986, calling for a drug free Federal workplace, workplace
policies addressing employee drug use have received extensive press coverage.
Particular attention has been focused on drug abuse by employees in the
transportation industry due to the unique safety responsibilities of transportation
employees, and as a consequence, the potentially serious impact on public safety
of drug use by transportation employees.

The Department of Transportation (DOT) has established a drug testing
policy for its employees in response to safety concerns and the issuance of the
President’s Executive order requiring agency heads to establish drug policies.!
In addition, on November 21, 1988, DOT issued interim final drug testing rules
for the industries it regulates. Final rules which included only slight changes
from the interim final rules were issued December 1, 1989. A description of
the current status of testing of DOT employees and other transportation workers,
as well as relevant legislation, follows.

DRUG TESTING: DOT EMPLOYEES

On January 21, 1987, then Secretary of Transportation, Elizabeth Dole,
announced a drug testing program for DOT employees. DOT was the first agency
to respond to the President’s September 1986 Executive order requiring agency
heads to establish employee drug testing policies.

! Some employees in all of the following DOT organizational units may
be covered by this policy: Office of the Secretary; United States Coast Guard;
Federal Aviation Administration; Federal Highway Administration; Federal
Railroad Administration; Saint Lawrence Seaway Development Corporation;
Urban Mass Transportation Administration; National Highway Traffic Safety
Administration; Research and Special Programs Administration; Office of
Inspector General; and the Maritime Administration. Drug-Free Departmental
Workplace. U.S. Department of Transportation. June 29, 1987. Appendix A,
p. 1-6.
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DOT’s program includes the following types of testing: pre-employment;
post-accident; periodic; reasonable suspicion; follow-up; and random.?2 All DOT
employees are required to undergo reasonable suspicion and post-accident testing.
Only personnel with safety or security related jobs are required to undergo random
drug testing. DOT estimates that approximately 30,000 employees at 800 sites
will be covered by random testing. Examples of positions deemed safety-sensitive,
and therefore subject to random testing include: air traffic controllers; railroad
safety inspectors; aircraft mechanics; firefighters; master ferryboat pilots; nurses;
air traffic control specialists; motor vehicle operators; industrial hygienists; and
many other positions as well.®

DOT issued a written notice on June 29, 1987 to all employees of its
intention to commence testing 60 days thereafter, as required by the Executive
order.! In addition the Executive order requires that those employees subject
to random testing must receive a specific notice to that effect at least 30 days
before testing. DOT began issuing notices of its intent to conduct random testing
on August 6, 1987. The first random tests were performed in September 1987,
on 23 employees.® DOT’s random testing program was upheld by the D.C. Circuit
Court last year.

As of August 11, 1990, 39,469 random tests had been conducted on DOT
employees. Of these tests, there were 172 confirmed positive tests. This
equals a positive rate of 0.44 percent. Total drug tests (including random,
reasonable suspicion, post-accident, follow-up, pre-employment, and voluntary
tests) conducted by DOT as of August 11, 1990 equalled 61,019 with 300
confirmed positive tests, a positive rate of 0.49 percent. Twenty-six employees
with positive test results have been dismissed following failure to successfully
complete rehabilitation or unwillingness to participate in rehabilitation. The
cost of DOT’s drug testing program was 2.8 million in 1989; costs are expected
to be higher for 1990 once cost figures are all in."

? Periodic testing occurs during regularly scheduled physical examinations
for those employees required to undergo such exams. (Drug-Free Departmental
Workplace. U.S. Department of Transportation. June 29, 1987. p. III-2.)

% Ibid., Appendix A, p. 1-6.

* The American Federation of Government Employees (AFGE) filed suit
to restrain implementation of this program, but its request was denied by the
U.S. District Court for the District of Columbia. Instead, Judge Gesell granted
the defendant’s motion for summary judgment. American Federation of
Government Employees v. Dole, 670 F. Supp. 445 (D.D.C. 1987).

8 U.S. Department of Transportation. DOT Employee Drug Program Fact
Sheet. p. 1-2.

® U.S. Department of Transportation. Departmental Drug Office.
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DOT policy is to give employees with positive test results the opportunity
to participate in an Employee Assistance Program. During the course of treatment
employees are relieved of safety and/or security related duties. Employees who
fail to be rehabilitated or are found to be using drugs after rehabilitation will
be dismissed.

DRUG TESTING OF TRANSPORTATION WORKERS

On November 21, 1988 DOT published interim final regulations addressing
testing policies for safety-sensitive airline, railroad, motor carrier, mass-transit,
maritime, and pipeline employees.” Final regulations and procedures for the
drug testing programs were issued on December 1, 1989.%8 DOT received more
than 80 comments in response to its interim final rules, and DOT’s final
rules include some minor modifications from the interim final rules. For example,
the final rules expressly limit drug testing to the five specified drugs listed
in the rule, although employers may submit a second, separate employer sample
for testing of additional drugs if they wish. The final rules also: reduce the
number of "blind performance" tests to monitor quality control that employers
are required to submit; reduce the amount of urine required per sample; give
the medical review officer the right to transmit additional information on the
employee under some circumstances; and, clarify the conditions under which
direct supervision of a sample could occur and who could supervise the provision
of the sample.? '

These drug testing regulations resemble the policy instituted for DOT
employees and include pre-employment, post-accident, periodic, reasonable
suspicion, and random.!® Separate rules issued by each of the six Administrations
within DOT also mandated follow-up testing for employees with positive drug
tests. Employers will be required to conduct random drug tests on 50 percent
of covered workers each year. Costs of the testing will be incurred by employers.
DOT has estimated the cost of the drug testing program to be approximately

7 These regulations were issued the next day as a special supplement to
the Federal Register: F.R. Special Supplement Rep. No. 225. Nov. 22, 1988.

8 U.S. Department of Transportation. Procedures for Transportation
Workplace Drug Testing Programs; Final Rule and Notice of Conference. -
December 1, 1989. 49 CFR Part 40.

® Ibid.

10 Periodic testing occurs during regularly scheduled medical examinations
for those employees required to undergo such exams. The employer may elect
to discontinue periodic testing after he/she has had the DOT mandated drug
testing in place for a year, so long as the employer is conducting random
testing of employees. (F.R. Special Supplement Rep. No. 225. November 22,
1988. p. S-57.)
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$2.1 billion discounted over 10 years, with discounted benefits from drug testing
(fewer accidents, reduced absenteeism, etc.) equalling approximately $8.7 billion.
Large employers (those with more than 50 employees) were originally required
to have a drug testing program in place by December 1989, but there have been
several postponements. Federal Aviation Administration (FAA) mandated testing
for large employers began December 18, 1989. Coast Guard, Urban Mass
Transportation Administration (UMTA) and Federal Highway Administration
(FHA) mandated testing for large employers was scheduled to begin December
21, 1989 - however, all three programs are under legal challenge and each agency
has had to put at least part of its testing rules on hold. (See legal challenges
below.) The Federal Railroad Administration (FRA) implemented its testing
of large employers on January 16, 1990 and the Research and Special Programs
Administration (RSPA) implemented its testing of large employers on April 20,
1990. Small and medium employers (those with fewer than 50 employees) were
given more time to implement the new rules. Some mandated testing of small
and medium employers has already begun; all testing is scheduled to have begun
by November 11, 1990. The drugs to be tested for are: marijuana, cocaine,
opiates, amphetamines, and phencyclidine.

The new rules also include guidelines on the collection of urine samples,
transmission of samples to laboratories, chain of custody and record keeping
requirements, analysis of test results, quality control, and review of test results
by a Medical Review Officer (MRO). These guidelines are based on Department
of Health and Human Services (HHS) guidelines for drug testing of Federal
workers published in April of 1988.!'" Only drug testing laboratories certified
by HHS’s National Institute on Drug Abuse (NIDA) may be used. Some
transportation industry employers argue that this latter restriction unduly impedes
their drug testing efforts and that laboratories certified elsewhere, such as those
certified by the College of American Pathology, should also be allowed under
the regulations. DOT maintains that there are sufficient numbers of NIDA
certified laboratories to meet demand, and that limiting testing to these
laboratories ensures the most accurate and reliable drug testing possible. A
NIDA consensus conference report has recommended some changes to the drug
testing guidelines. DOT testimony submitted for a June 1990 hearing indicated
that: "The Department will continue to work with NIDA to consider changes
in procedures mentioned in the NIDA preliminary report. Included in these
discussions are issues of: testing for additional drugs; on-site testing; and positive
cut-off levels."!?

' Mandatory Guidelines for Federal Workplace Drug Testing Programs.
U.S. Department of Health and Human Services. 53 FR 11970. April 11, 1988.

12U.S. Congress. House. Committee on Merchant Marine and Fisheries.
Subcommittee on Coast Guard and Navigation. Statement submitted by Terrance
W. Gainer, U.S. Department of Transportation. Hearings, 101st Congress, 2d
Sess. June 26, 1990.
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Workers with confirmed positive drug test results are to be removed from
their positions and may only return if they successfully complete a rehabilitation
program. The rules do not require employers to provide rehabilitation for
employees. Provision of rehabilitation will be left up to labor-management
bargaining. New alcohol screening is not mandated by the regulations, but
preexisting alcohol testing programs are continued, such as the post-accident
testing already required by the Coast Guard and the post-accident and reasonable
suspicion testing already required by the Federal Railway Administration. Workers
covered by the new regulations include approximately 3 million truck drivers,
90,000 railroad workers, 538,000 airline employees, 120,000 maritime employees,
116,500 pipeline employees, and 195,500 mass transit employees.'?

The new rules have provoked strong opposition. Before the new rules were
even published in the Federal Register, the Owner Operators Independent Drivers
Association, an organization with a membership of 9,000 truckers, filed suit
challenging the new rules on constitutional grounds. Many other legal
challenges followed.

Implementation of the DOT regulations involves six separate Administrations
within DOT and testing of millions of employees. A recent GAO study indicated
that only two of the Administrations (FAA and FRA) had adopted all of the
management practices necessary for effective monitoring and guidance of drug
testing. In addition, GAO noted that the definition of safety-sensitive positions
is not consistent across the six Administrations. GAO also called for more
guidance to the Administrations from DOT’s Office of the Secretary on how
to evaluate employer drug testing.'®

In addition to the new industry-wide testing mandated by DOT, both the
FAA and the FRA already had policies in place requiring drug testing of FAA
personnel and rail employees in certain situations. Additionally, some private
air carriers have longstanding policies regarding pre-employment and reasonable
suspicion testing of employees; and, some private rail carriers have extensive
drug and alcohol programs in place. The history of testing policies within each
industry where such policies have been in existence, is briefly summarized below,
followed by discussion of the new rules.

13 F.R. Special Supplement Rep. No. 225. November 22, 1988.
“ Daily Labor Report. January 5, 1989. p. A-2.
18 U.S. General Accounting Office. Drug Testing Management Problems

and Legal Challenges Facing DOT’s Industry Programs. RCED-90-31, November
1989. Washington, 1989.
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AIRLINES

Effective February 15, 1987, the FAA began incorporating drug testing
into the annual physicals of safety-sensitive personnel. Affected personnel
included: inspection/flight test pilots; air traffic control specialists; aviation
safety inspectors; civil aviation security specialists; firefighters; mobile lounge
operators; police; pilots who fly agency aircraft; and applicants for all of the
aforementioned positions.'® This program was challenged unsuccessfully in two
separate cases brought before Federal district courts in Alaska and Virginia.

In June of 1987, four months after implementation of the FAA policy on
periodic drug testing, the DOT implemented an extensive drug testing program
covering all its employees. Since the FAA is part of DOT, FAA employees are
now covered by the testing specified in the DOT program.

In addition, the rules issued by DOT on November 21, 1988 required
establishment of a drug-testing program for all safety related airline personnel
who are not DOT personnel and hence not covered by the DOT program.
Testing began on December 18, 1989. Comments received by DOT before issuance
of the final rule indicated that while there were many areas of employer
concern, testing of contract employees, and overall costs of a testing program
were especially troubling to employers. DOT retained the requirement that
all safety-sensitive personnel, whether full-time employees or contract employees
be tested. The final rules issued by DOT also clarified or modified several
other provisions of the rule including strengthened requirements for test
confidentiality. DOT’s cost estimate for the drug testing program was $240.3
million for the airline industry as a whole for the decade of the 1990s or roughly
$24 million a year (in 1987 dollars). FAA’s total cost figure discounted over
ten years equalled $135.2 million. These figures are considered too conservative
by many industry spokespersons.'’

In addition, new DOT regulations were issued partly in response to an
incident involving three Northwest Airlines pilots who were found to have
piloted a commercial aircraft while under the influence of alcohol. On July
26, 1990 DOT announced the new regulations which require the grounding of
pilots who have been convicted or found through an administrative action to
have used drugs or alcohol while driving. Pilots must provide the FAA a written
notice of any such convictions or proceedings. Two or more such incidents may
lead to suspension of the individual’s pilot certificate.'®

16 Action Notice, U.S. Dept. of Transportation, Federal Aviation Administration.
February 1987. p. 2.

17 Parrish, Robert. A New Incentive to ’Just Say No’. Business and
Commercial Aviation. February 1989. p 72.

18 Daily Labor Report. July 30, 1990. A-3.
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RAILROADS

The Federal Railroad Administration (FRA) has had a longstanding policy
of drug and alcohol testing of railroad workers. The FRA initially promulgated
a rule mandating drug and alcohol testing of railroad workers effective February
1986. This rule established a program for pre-employment drug testing and
post-accident and probable cause drug and alcohol testing. The new DOT rules
issued in November 1988 added random and periodic drug testing requirements
to the preexisting rules. The final rule issued in December 1989 made some
modifications to this rule including prohibiting the use of controlled substances
at any time, and eliminating the requirement of follow-up alcohol tests for
employees returning to work after treatment for alcohol or drug abuse. A one-
time alcohol test is still required following return to duty. Comments received
by FRA had objected to frequent alcohol tests due to the complex issues and
difficulties involved in alcohol testing.

In testimony supporting the need for FRA’s drug and alcohol testing program,
then Administrator of the FRA, John Riley, argued that the testing is necessary
as evidenced by the large number of employees testing positive following accidents.
In testimony before the Senate Commerce Committee on February 25, 1988,
Riley argued that:

Over the past 13 months we have experienced 41 accidents in which
one or more employees have tested positive for alcohol or illegal drugs.
29 people died in those accidents. 341 innocent people were injured.
Property damage alone exceeded $28 million....'*

In addition to the agency policy discussed above, some railroads had
instituted their own drug programs. Two examples are the programs that were
implemented by the Southern Pacific Railroad and CSX Transportation. The
Southern Pacific Railroad began a program of pre-employment, reasonable
suspicion, and post-accident drug and alcohol testing in August of 1984. A
Southern Pacific spokesperson noted that since the implementation of drug testing
the number of employees testing positive for drugs or alcohol declined from
23 percent to 6 percent a month.?

In August of 1987, two rail unions (the Brotherhood of Locomotive Engineers
and the United Transportation Union) signed an agreement with CSX
Transportation on drug and alcohol testing covering 19,000 employees. This

: 19 U.S. Congress. Committee on Commerce, Science, and Transportation.
Developments in Drug and Alcohol Testing. Hearings, 100th Cong., 2d Sess.,
February 25, 1988. Washington, U.S. Govt. Print. Off., 1988. p. 22.

20 Lancaster, John. U.S. May Toughen Train Safety Rules. The Washington
Post. January 19, 1987. p.A-1, A-12.
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agreement specifies testing when an employee is injured or involved in an accident
causing at least $5,200 in damages.?!

The president of the United Transportation Union, Fred Hardin, characterized
the agreement as a significant breakthrough. However, the union continues
to oppose random drug testing. Hardin argued: "Random testing has legal
and moral problems. With a program like this, there’s no need for it."”? He
also expressed his belief that this agreement should help diminish support on
Capitol Hill for random testing of transportation workers. Both management
and the union have argued that the money that would be required to conduct
random testing would be better spent on providing employee assistance programs.?

In addition, the Brotherhood of Railway Signalmen signed an agreement
on June 27, 1988 with the Southeastern Pennsylvania Transportation Authority
(SEPTA) allowing random drug and alcohol testing of the 60 members of BRS.
This was the first labor-management agreement in the rail industry which includes
random testing. #

TRUCKING, BUSES, MASS TRANSIT

The Federal Highway Administration (FHWA), has regulations under the
Commercial Motor Vehicle Act of 1986, which prohibit drivers of interstate and
intrastate commercial motor vehicles from driving under the influence of alcohol
or controlled substances. The first violation results in a one year disqualification
from operating a commercial motor vehicle; a second violation results in
permanent disqualification.

A recent National Transportation Safety Board (NTSB) study examined
how frequently alcohol and/or drugs were implicated in trucker fatalities. NTSB
examined 182 fatal truck accidents that occurred between October 1, 1987 and

2! Daily Labor Report. August 7, 1987. p. A-1L.
2 Tbid.
2 Daily Labor Report. October 28, 1988. p. A-11.

2 Tn a December 1988 decision, the U.S. Court of Appeals for the Third
Circuit upheld SEPTA’s plan to conduct random drug and alcohol testing of
4,400 SEPTA train, trolley and bus drivers covered only by Pennsylvania labor
law. However the Court also held that SEPTA could not implement random
~ testing of its regional rail division employees, including the signalmen, without
first bargaining with the unions representing the employees, because these
employees are covered under the Railway Labor Act which requires management
to negotiate with employee unions over changes in contract terms. (Transport
Workers’ Union Local 234 v. SEPTA; CA 3, Nos. 88-1160, 88-1206, 88-1161,
88-1162, 88-1207, 88-1163, and 88-1208, December 28, 1988.)
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September 30, 1988 in eight States. Drug and alcohol impairment was implicated
in 33 percent of these accidents.?®

While this is a high percentage, it is important to note that this does not
mean one out of three truck accidents involves drugs or alcohol. The NTSB
study only examined accidents in which the driver died. In addition, an American
Trucking Association spokesperson argued that this time period preceded new
industry and Government anti-drug abuse policies, and consequently the results
of a similar study today might show lower drug and alcohol abuse levels.

Unlike preexisting rules in the industry, the new DOT rules require
motor carriers to conduct pre-employment, post-accident, periodic, reasonable
suspicion, and random testing to determine whether or not drivers are using
controlled substances. The new rules apply to those motor carriers operating
in interstate commerce that weigh over 26,000 pounds, or carry 15 or more
passengers, or transport hazardous materials.?® Much of the controversy
regarding the mandated drug testing of commercial motor vehicle operators has
concerned random testing of independent truckers. DOT has said that
independent truckers may form voluntary testing pools with other truckers for
testing purposes; critics argue random testing of independent truckers will be
difficult to enforce. In addition, some project random testing will be very
expensive for the industry:

Once the program is in full operation, carriers will be required to conduct
1.5 million random tests per year, at an estimated cost of between
$53 million and $75 million annually -- above and beyond costs of
other mandated forms of drug testing.”’

Currently the FHWA'’s random testing program and portions of its post-
accident testing program are enjoined (see legal challenges). However, employers
may elect to implement such testing themselves; only the FHWA random and
post-accident are enjoined. FHWA mandated pre-employment, periodic, reasonable
suspicion, and non-enjoined post-accident testing are proceeding. FHWA defines
non-enjoined post-accident testing as follows:

when there is any reasonable suspicion of drug usage, or reasonable
cause to believe a driver has been operating a vehicle while under the

2% Phillips, Don. Drugs, Alcohol Tied to 33% of Trucker Deaths. The
Washington Post. February 6, 1990. p. Al, Al4.

% F.R. Special Supplement Rep. No. 225. November 22, 1988. p. S-127.

2" Kelly, Tom. Random Testing: It’s Wait and See. Heavy Duty Trucking.
January 1990. v. 69. p. 79.
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influence of drugs, or reasonable cause to believe the driver was at
fault in the accident and drug usage may have been a factor.?®

FHWA attempted to respond to the concerns that prompted the Court’s
stay of portions of its testing program by modifying its post-accident testing
rules in February 1990.® Tom Holien, chief counsel. for FHWA, stated that
modified rules specify that drug testing will only occur after-accidents that were
reportable, where the driver received a moving traffic violation citation, and
where the employer had cause to believe that the driver was using drugs.®

There are currently several local transit authorities that have workplace
drug abuse policies in place. Some of these transit authorities conduct drug
testing under certain circumstances (examples of transit authorities that drug
test are the Chicago Transit Authority and the York Area Transportation
Authority). However, prior to the issuance of the DOT rules there was no
national policy on workplace drug abuse covering all transit authorities. The
new DOT rules establish a national policy which will require all recipients of
Urban Mass Transit Authority funds to adopt a drug abuse policy which includes
pre-employment, reasonable suspicion, post-accident, periodic, and random drug
testing. However, UMTA'’s testing program is currently being held in abeyance
following the issuance of a court injunction barring its implementation.

MARITIME AND PIPELINES

The November 21, 1988 drug testing regulations issued by the Coast Guard
cover approximately 120,000 merchant seamen. Originally the Coast Guard’s
regulation called for random drug testing of all private employees on commercial
vessels. This random testing requirement was overturned by the U.S. District
Court for the District of Columbia for failing to sufficiently balance the privacy
rights of employees versus the safety considerations underlying testing.®' To
address these concerns the Coast Guard amended its regulations on July 27,
1990 to require random testing only for employees in safety-sensitive positions.

Employer groups have expressed concern that in some crucial respects the
Coast Guard rules unduly restrict employer drug testing programs. In light
of the Exxon Valdez incident employers and the public are concerned that

28 U.S. Department of Transportation. Federal Highway Administration.
Controlled Substances Testing; Implementation Dates. November 6, 1989. 49
CFR Part 391.

2 U.S. Department of Transportation. Federal Highway Administration.
Controlled Substances Testing. February 1, 1990. 49 CFR 391.

8 Daily Labor Report. February 27, 1990. p. A-18.

31 Transportation Institute v. U.S. Coast Guard. 727 F. Supp. 648 (1989).
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crews be drug and alcohol free. In testimony before the House Committee on
Merchant Marine and Fisheries on June 26, 1990, employer representatives raised
several issues regarding the new rules. Under the new rules employers are
not aware that an employee has tested positive until they receive notification
from a Medical Review Officer (MRO). Until notification from the MRO is
received the employee continues to perform his or her duties. Only laboratories
certified by the Department of Health and Human Services may be used --
employers argue this greatly increases their expenses and limits their options.
And, employers argue that in fairness to U.S. industry, the rules should also
be applied to foreign-flag ships operating in U.S. waters.

The drug testing regulations issued by the Research and Special Programs
Administration Office of Pipeline Safety require pipeline operators to implement
drug testing of employees:

who perform on these facilities (gas and hazardous liquid pipelines
and liquefied natural gas facilities) operating, maintenance, or emergency-
response functions....?

Employers with more than 50 employees were required to implement testing
effective April 20, 1990; small employers have until August 21, 1990 to implement
testing.

LEGAL CHALLENGES

Two significant drug testing cases were decided by the Supreme Court in
1989, although they did not address random drug testing. In one case, rail
unions had challenged the longstanding FRA post-accident drug testing rule.
On February 11, 1988, the U.S. Court of Appeals for the 9th Circuit ruled that
the FRA testing program violated the constitutional protection against
unreasonable searches and seizures because it did not require that there be
a particular reason to suspect crew members of drug use before testing.*® The
Supreme Court overturned the U.S. Court of Appeals and upheld FRA’s post
accident drug testing program. [Skinner v. Railway Labor Executives Assn, 109
S Ct. 1402 (1989)] The Supreme Court also upheld a Customs Service drug
testing program requiring employees seeking promotion to sensitive jobs to
undergo drug testing. [National Treasury Employees’ Union v. Von Raab, 109
S Ct. 1384 (1989)] Although the Court did not address random drug testing

32 U.S. Department of Transportation. Research and Special Programs
Administration Office of Pipeline Safety. Guidelines for Implementing an Anti-
Drug Program for Pipeline Personnel. September 1989. p. 1.

33 For an indepth discussion of the legal challenges mentioned here please
see: Governmentally Mandated Drug Testing of Public Employees: A Survey
of Recent Constitutional Developments, CRS Report No. 90-103A, by Chuck Dale.
[Washington]. February 9, 1990.
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in these cases, it has subsequently declined to review several cases involving
challenges to random drug testing. Recently it refused to review a challenge
to random testing of lawyers with top-secret security clearance at the Department
of Justice.

There have been twenty-two legal challenges to the DOT rules requiring
drug testing of DOT employees and safety sensitive private-sector transportation
employees, although none have yet reached the Supreme Court. Several of these
challenges have recently been decided in lower Courts. DOT’s random testing
program for its own employees was upheld by the D.C. Circuit. [American
Federation of Government Employees v. Skinner, 885 F. 2d 884. (1989)] UMTA’s
random testing program is currently enjoined following a January 19, 1990 D.C.
Circuit Court of Appeals decision [Amalgamated Transit Union v. Skinner, 894
F. 2d. 1362 (1990)] finding that UMTA did not have the necessary statutory
authority for its drug testing regulations. FHWA’s random and post-accident
drug testing rules are also on hold following a preliminary injunction issued
by the Northern District Court of California. [Owner-Operators Independent
Drivers Association v. Burnley, 705 F. Supp. 481 (1989)] Several other cases
have been consolidated into one case challenging FHWA’s random drug testing
policy, and are awaiting a decision by the Ninth Circuit Court of Appeals. The
Coast Guard’s random drug testing policy for private employees on commercial
vessels was overturned by the U.S. District Court for the District of Columbia.
[Transportation Institute v. U.S. Coast Guard. 727 F. Supp. 648 (1989)] Finally,
the Ninth Circuit Court of Appeals upheld FAA’s random drug-testing policy
for safety sensitive airline employees on July 10, 1989. [Bluestein v. Department
of Transportation, CA 9, No. 88-7503 (1990)]

ALCOHOL TESTING

As discussed above, the DOT rules do not mandate new alcohol testing.
However, concern about the link between employee alcohol abuse and
transportation accidents led DOT to begin consideration of an alcohol testing
policy. On November 2, 1989, DOT issued an advance notice of proposed
rulemaking on alcohol abuse soliciting comments on the problem and how it
might be addressed in the transportation industry.®

Currently, alcohol testing provisions vary within each of the DOT
Administrations. FRA issued rules on alcohol testing (as well as drug testing)
in 1985. FRA conducts alcohol as well as drug tests following serious accidents,
following incidents linked to human error, following specific safety violations,
and when there is reasonable suspicion that an employee is impaired. The Coast. -
Guard rule establishes post accident and reasonable suspicion drug and alcohol
testing to be conducted by employers and State law enforcement officials. If

3 U.S. Department of Transportation. Alcohol Abuse Prevention Program
for the Transportation Industry; Advance Notice of Proposed Rulemaking.
November 2, 1989. 14 CFR Ch. 1 et al.
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there are no applicable state standards, the Coast Guard finds intoxication to
occur at a blood alcohol concentration limit of 0.04 for operators of commercial
vessels and 0.10 for recreational boaters. Both the FAA and the FHWA prohibit
operation of aircraft/commercial motor vehicles while under the influence of
alcohol, but do not mandate testing. The FAA regulations, for example:

prohibit any pilot from acting or attempting to act as a crewmember
if he or she is under the influence of alcohol, or has consumed any
alcoholic beverage within 8 hours of reporting for duty. FAA regulations
also prohibit a pilot from flying with a blood alcohol concentration
(BAC) of .04 or higher. The FAA can suspend or revoke a certificate
or assess penalties for failure to comply with its regulations.%

Nevertheless, the lack of an explicit FAA rule mandating alcohol testing
and the fact that FAA Flight Standards Operations Inspectors must rely on
State and local officials to conduct alcohol testing, has caused some concern.
In a recent incident, a phone tip led FAA Inspectors to believe three Northwest
pilots flying out of Fargo, ND were intoxicated. While there was insufficient
time for the FAA Inspectors to arrange with local officials in Fargo to conduct -
alcohol tests before the flight’s departure, local officials at the destination of
the flight did conduct the testing. Some observers are concerned that local
officials may not always have the resources or personnel to conduct such testing
in a timely fashion, and they argue that a more explicit mandate for FAA alcohol
testing is needed.

FHWA also has regulations prohibiting alcohol use:

FHWA regulations prohibit the use of alcoholic beverages
within four hours of reporting to work, and prohibit a driver
from working while having any measured BAC or any detected
presence of alcohol in his or her system. These and related
infractions carry a 24-hour out-of-service penalty.%

In addition, on September 30, 1988, as required by the Commercial Motor
Vehicle Safety Act of 1986 (The Act), FHWA published new lower blood alcohol
concentration levels (0.04) at which interstate and intrastate truck and bus drivers
would be disqualified from operating a commercial motor vehicle. The new rule
will be enforced by the States; failure to enforce the new rule will result in
loss of Federal-Aid Highway Funds. States have until September 30, 1993 to
enforce the new standards. The Act also implemented the Commercial Driver’s
License Information Service (CDLIS) which will serve as a national clearinghouse
on driving records. CDLIS will provide information for States on driving records
when States issue the State Commercial Driver’s Licenses that are required

% Thid., p. 46344.
% Tbid., p. 46345.
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for all commercial motor vehicle operators by April 1, 1992. It is hoped this
process will help eliminate the number of problem drivers on the road.

LEGISLATION

Several bills addressing transportation industry drug testing have been
introduced in the 101st Congress. H.R. 1208 would require the Secretary of
Transportation to establish a program of drug and alcohol testing for railroad
workers. H.R. 1208 passed the House, amended, by a voice vote on July 31,
1989. H.R. 1208 would also require employer provided rehabilitation for
employees who test positive. This requirement in not included in the Senate
drug testing bill, S. 661. S. 561 would cover more transportation employees
than H.R. 1208, requiring establishment of drug and alcohol testing for safety
sensitive airline and railroad employees and commercial motor vehicle operators.
S. 561 passed the Senate, amended, by a voice vote on Nov. 9, 1989.

Unlike the existing DOT regulations discussed above, these two bills would
also mandate alcohol testing of covered workers, and would not expressly limit
drug testing to the five drugs specified in the DOT regulations. A measure
very similar to S. 561 was included as an amendment to H.R. 3015, the
Department of Transportation Appropriations bill. This amendment was approved
by voice vote in the Senate on Sept. 27, 1989. Subsequently, this amendment
was deleted from H.R. 3015, and was introduced and passed by the Senate as
S. 1735 on Oct. 5, 1989. In addition, S. 2434, introduced on April 5, 1990 would
provide UMTA with statutory authority to mandate employee drug testing.
This bill was introduced in response to the D.C. Circuit Court of Appeals decision
finding UMTA lacked the necessary statutory authority to implement drug testing
rules.

Drug testing of transportation workers was also addressed in several bills
introduced in the 100th Congress. S. 1041 would have required the Secretary
of Transportation to establish drug and alcohol testing for safety sensitive airline,
FAA, and rail employees. S. 1041 was passed by the Senate Commerce, Science
and Transportation Committee by a vote of 19-1 on March 10, 1987 and reported
to the Senate.

In addition, a very similar proposal was added as an amendment to S. 1485,
the Air Passenger Protection Act of 1987. This bill was passed by the Senate
as H.R. 3051, in lieu of S. 1485. The only significant difference between S.
1041 and the drug testing amendment attached to S. 1485, was that the latter
would have required testing laboratories to meet technical guidelines established
by the Department of Health and Human Services. The drug testing amendment
was adopted by the full Senate, but was not included in the version of the bill
passed earlier by the House. Conferees failed to reach agreement on these drug
testing provisions before the conclusion of the 100th Congress. A provision
requiring drug testing (including random testing) of safety-sensitive transportation
workers was also included in the Senate’s Omnibus Drug Bill, but was not
accepted by House negotiators because it did not include rehabilitation or
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reinstatement rights for employees. The final Omnibus Drug Bill, therefore,
did not include provisions requiring drug testing of transportation workers.
This bill, P.L. 100-690, was signed into law by President Reagan on November
18, 1988.

A bill covering only rail workers, H.R. 4748, would have required the
Secretary of Transportation to issue regulations establishing drug and alcohol
testing of railroad employees. H.R. 4748 was passed by the House (amended)
on September 20, 1988. Unlike S. 1041 and H.R. 3051, however, this bill would
have required employers to refer employees with positive test results to a
rehabilitation program. Employees who failed to be rehabilitated could be
dismissed.

POLICY CONSIDERATIONS

Random drug testing of transportation workers continues to be the form
of testing most subject to controversy and raises many important policy
considerations. What follows is a list of some of the most significant.

»  How should policymakers weigh the relative importance of employee
privacy rights raised by random drug testing versus the need to ensure
public safety in transportation? Under what circumstances are the
privacy rights of transportation workers sufficiently diminished by
their safety sensitive responsibilities to justify random testing?
Employee representatives argue random testing is unnecessarily intrusive
-- reasonable suspicion testing represents a more appropriate balance
of employee privacy versus public safety considerations, and acts as
an effective deterrent to drug use. Advocates of random testing argue
that it is the only form of testing that truly serves as a deterrent to
drug use, and further that the dire consequences of drug use by safety
sensitive transportation workers makes random testing a necessity
to ensure safety in the industry.

+  The DOT regulations only cover drug testing, yet many transportation
industry experts believe that alcohol abuse is a much more serious
safety problem in the industry. Alcohol testing is a difficult issue to
address for a variety of reasons. First, alcohol, unlike the drugs specified
in the DOT regulations, is not an illegal substance. Second, since alcohol
consumption is not illegal, how long prior to the employees’ report
for duty could an employer prohibit its consumption? Third, alcohol
levels cannot be accurately measured with one urine sample, the
current requirement in the DOT regulations. If urine testing is used,
two samples are required to get an accurate reading. A frequently
used method of measuring alcohol levels is breath testing, but this
would require amending the current rules to add the requirement of
a breath test. Another method of detecting alcohol levels is through
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blood tests, but blood tests are considered by most experts to be more
invasive than urine testing.

+ Implementation of the DOT regulations involves six separate
Administrations and the testing of millions of employees -- a massive
and difficult undertaking to administer, monitor and evaluate. A recent
GAO study indicated that only two of the Administrations (FAA and
FRA) had adopted all of the management practices necessary for effective
monitoring and guidance of drug testing. GAO also noted that the
definition of safety-sensitive positions is not consistent across the
six DOT Administrations and that more guidance to the Administrations
by DOT on how to evaluate employer drug testing is needed.*” In
addition, industry representatives have complained about many of the
requirements of the regulations -- for example many object to the
requirement that they must use only NIDA certified laboratories, others
argue that some Medical Review Officers are using the regulations
to unfairly engage in "price gouging”. All of these criticisms and
suggestions are being studied by DOT - but the effective implementation
and monitoring of this program remains an enormous task.

«  How can the accuracy of test results be ensured? There are two issues
that must be considered in this regard — the accuracy of existing drug
tests, and the adequacy of laboratory procedures for processing tests.
Most experts agree that drug tests properly administered, using the
best technology and with effective chain of custody controls are highly
accurate. However, some commonly used drug tests may mistake a
common substance or prescription drug for a prohibited drug -- thus
an individual might test positive without having used an illegal drug.
In order to minimize this possibility, more accurate follow-up tests
are available, but at an increased cost. Inaccurate drug test results
may also be due to improper laboratory procedures. For example, the
Civil Aeromedical Institute (CAMI), a DOT laboratory that conducted
many drug tests on Federal Railway Administration employees, was
found to have reported positive drug test results in several cases in
which tests were never actually performed.

« How cost-effective is random testing for reducing drug use in the
transportation industry? Other forms of testing, such as reasonable
suspicion testing, for example, are less expensive than random testing
since fewer employees are tested. Industry and employee representatives
argue that the DOT projections of the costs of random testing are

37 U.S. General Accounting Office. Drug Testing Management Problems
and Legal Challenges Facing DOT’s Industry Programs. RCED-90-31, November
1989. Washington, 1989.
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much too conservative. And, some analysts argue that so few workers
test positive through the random drug testing screens that the program
is not cost effective. Recently limited data on positive test results
in the transportation industry has become available. SmithKline
Beecham Clinical Laboratories, which conducted 118,000 drug tests
of transportation workers between December 21, 1989 and June 30,
1990, reported that 3.1 percent of current employees and 4.2 percent
of job applicants had positive drug tests results. However, these results
do not differentiate by industry or occupation, and positive results
may well differ among occupations and industries.?® Many analysts
argue that only random drug testing can effectively deter drug use,
and therefore the high costs are justified. For example, the Coast
Guard has stated that since it instituted random drug testing in 1983,
positive drug tests have declined from 10.3 percent to 2.8 percent in
1988.

How will random testing affect employee morale and labor relations
in the transportation industry? Many lawsuits have been filed by
employee groups objecting to the drug testing regulations, particularly
the random testing provisions. Unions have argued that random testing
is an unnecessary intrusion into employee privacy and most unions
are strongly opposed to random testing. Imposition of random testing
may cause a deterioration in the relationship that has been established
over time between labor and management. William Wick, Director
of Labor Relations for CSX Transportation, which has a joint labor-
management testing and rehabilitation program, has stated that
mandatory random testing will hurt "the trust and mutual respect"
that has developed between labor and management at CSXx.%
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