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MEMORANDUM TO: REPUBLICAN LEADERS
FROM: WILLIAM KRISTOL

S_UBJECT: How to Oppose the Crime Bill

~ By next week, the Congress will have begun the process of voting on a crime bill =
that no onc has rcad in its cntirety. As studies of the several-inches thick legisla-
~ tion have amply demonstrated, this bill is a grab bag of untested social spending
and symbolic federal crime gestures. We urge anyone seeking more detailed evi- -
dence of the empty social welfare bill that this legislation has become to read the
persuasive analyses produced by the House Republican Conference, the Heritage
Foundation, thq First Freedom Coalition, and the Cato Institute.

Thanks to these studies, among others, most Republican members of Congress
know this bill is a sham. But they are understandably anxious about being forced,
in an election year, to vote against anything labeled "anti-crime legisiation."” We
believe they should cast their "No" vote with confidence: there is a clear and prin-
cipled rationale for opposing this bill.

Indeed, this debate on the crime bill is an opportunity for Republicans to define
our view of how the nation should respond to domestic problems, and at the
same time contrast it with the impulse driving the Democratic Party and the
Clinton Administration. That impulse has the following characteristics: it address-
es every social problem in the broadest possible terms; it embraces every vogue
theory about remedies to those problems; it secks to placate every interest group
through new federal funding commitments; and, in itse New Democrat incarnation,
it uses conservative rhetoric to.conceal old-fashioned liberal spending programs.

Republicans, by contrast, understand that sound legislation would clearly identify
those probiems that government can and should address; decide what level of
government is best suited to address those problems; and advance specific solu-
tions designed to yield measurable results -- not programs offered with no con-
corn for their predictable effect. Our larger opportunity in opposing tha crime bill,
then, is to frame the debate between these two contrasting views of government
action. So as we enter this final phase of the crime debate, we should add to our
criticism of the legislation’s obvious flaws a broader critique of its fundamentally
misguided scope and ambitions. We suggest focusing on two points in particular:

1150 1711 STREET. NW, FirtH FLookr, WASHINGTON, DC 20036 (202) 293-4900 Fax: (202) 293-4901
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This Bill Will Not Reduce Crime. For all their new-found Nixonian fervor for
"law and order," Democrats in both houses have produced a bili that will do virtu-
ally nothing to reduce the number of serious crimes committed each year. Their
bill provides short-term funding for police, but scatters the grants across the
country so that urban areas where crime is exploding can expect only a handful of
new officers. It offers funding for new prisons, but permits states to use the
money for other programs. It calls for longer prison terms by making "truth-in-
sentencing" a candition of federal funding, but then creates easy-to-find loopholes
for states to avoid that requirement. It increases state and local justice grants, but
fails to expand state court systems, the bottlieneck of our national crime problem,
Inner city crime and repeat violent offenders are the core features of American
crime today. This legislation deals with them as merely two subordinate facets of
a complex social welfare problem.

This Bill Exemplifies Unaccountable Government in Action. What
President Clinton calls the "largest” crime bill in history is, in fact, the largest
expansion of ineffective federal programs in recent history. The increase in police
funding is a short-term federal commitment. Prison construction funding does
not include any ot the money necessary to staff and operate new prisens over the
long-term. The bill invests over nine billion dollars in questianable pravention pro-
grams, but does little to monitor whether they actually work. With nearly every
provision, this bill launchas a federal progrom that states will ultimately be
responsible for administering. By deceptively inflating the national ¢rime budget,
it allows the federal government to pretend it will protect ¢itizens from crime, cre-
ating a disincentive for states to deal with their own crime problems. We confi-
dently predict that this crime bill will rapidly become the largest unfunded man-
date imposed on state governments in this decade. in name it may be a “crime"
bill, but it is bad legislation of the sort Republicans are sent to Washington to
defcat.

Republicans, in sum, should make the case that there /s a serious ¢crime agenda --
primarily pursued at the state and local level -- that might make citizens more
secure in their homes and communities. But the Democratic bill actually obstructs
the pursuit of effective crime control measures by misrepresenting what the char-
acter of such legislation would be. Republicans and honest Democrats should not
let this fraud go unchallenged. We should defeat this "anti-crime package" in order
to advance the case for a genuine response to the real violent crime problem that
threatens the security of American citizens.

Project for the Republican Futurc

'
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PUBLIC BALKS ON "CRIME" BILL

First nationwide poll en crimae bill reveals scant support.

Arlington, VA -» Only 1 in 6 Americans {20%) feel that the Congrass should
pass the crime bill now, whlle almost twice as mpny (36%) would strengly prefer that
Congress put the brakes on passing hasty leglslation, according to the first scientific
nationwide pall of registersd voters on the current crime bill.

"Voters don’t want more social programs. 8y 8 margin of 67% 10 38%, voters
favor ‘stronger punishment’ cver ‘soclal programs’ te prevent crime,” said Frank
Luntz, President, Luntz Research Companiss.

The Lunz Research Companies poll surveyed 1,000 régistered voters
natlonwide from August 4th through Sth, 1994, Voters were asked the open-ended

question, w r es dve o red
mms,_mna__my_d_m do?’ The too thrae._gmmm_uu__man ; 27% said _mo

jobs, gun laws. pollce. and ﬁghtxng drug/alcohcl abuse were mentlonad least,
accerding 1o the poll.

"Voter responhses natonwide dispel the myth that the public balieves the key
to reducing crime in this country is thraugh additional gun control leglslation. By a
ratio of nearly 4-t0-1 voters overwheimingly favoer mora prlsons/longer sentences ta
stricter gun laws,” sald Lun®@.

" T rmor d victed Inalg

hy__thg_gaj_mg_q_nhgh;,_ sald Luntz 50% of voters sald 3100 million for dancmg
lessons and art programs was "a complate waste af monay.” 48% of voters said $40
million for Midnight Basketball was "8 complete wasta of money."

##
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{GOP CRIME BILL/HOUSE GOP/WILLIAM BARR}

Date: October 29, 1993
Location: 2237 Rayburn House Office Building
Sponsored By: Leadership Task Force on Crime (Bill McCollum)
GOP Research Committee Task Force on Crime (Steve Schiff)

- Your Name/Phone: Matt Smith

Summary: These House Republicans held hearings to outline the differences between the
GOP and the Democratic Crime Bills. Among those called to testify were former Bush
Attorney General William Barr, and Major Johnny Hughes of the Maryland State Police.

@ Barr was highly critical from the start saying that in all his Washington days he has
never seen a more "cynical charade,” calling the Democratic Crime Bill "long on talk
and short on substance.”

@ Barr didn’t hesitate to "toot" his own horn saying that "Because of the reform
efforts largely during the Reagan/Bush administrations we have a superb federal
criminal justice system. Tough laws, it has...reasonably active resources to do the
job. The problem has been mainly at the state level..."

@ He predicted that under the Democratic plan there would be a 20% reduction in
federal law enforcement, with "thousands of fewer law enforcement agents, hundreds
of fewer federal prosecutors."

¢ Barr summed up the Democratic approach as an instance where "you rob Peter to
pos31b1y pay Paul.” He added "They're taking down the federal resources and they’re
promising some money to the states.”

@ He also charged that our bill will "overturn a number pro-law enforcement
Supreme Court decisions,” especially in the area of limits on habeas-corpus. He added
“They're also overturning Supreme Court precedents in the death penalty area."

¢ Said Barr "Let’s get something straight. No matter how you feel about the Brady
Bill. Unless you have the stomach to punish firearm offenders, people who violate
existing firearm laws, existing gun control laws,...all these other gun control
proposals hold loosely. What are the Democrats going to do to keep from violating
the Brady Bill? They have be willing to do more than they’re willing to do to gun
criminals today."

@ Barr was asked to pick out one specific provision that illustrated the critical
difference in terms of the thrust the two plans. He responded "The key difference is
that the Republican bill provides more resources to the states in a way that really
would make your legal assistance effective, and would materially reduce crime by
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taking violent offenders off the streets. That is it not only provides more money for
the most of the new things that law enforcement needs, but it also provides prison
capacity. And then using that as the carrot induces the states to reform their systems,
and stop the revolving door.”

Response Needed? Eventually

Media Coverage: The hearing room was crowded, but it was unclear as to who was press,
and who was staff, There were, however, about 4 cameras present. C-Span was there.

Attachments:
Iape: Audio tape on file in DNC Info Center.

_ Materigls: The House Republican Confecence Issue Brief, testimony from the National
Troopers Coalition, and press releases from Congressmen Steve Schiff(R-NM) and Hamilton
Fish Jr. (R-NJ) are all on file in the DNC Info Center.
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Conference Brief |

Chalrman
- g6th District, Texas October 28, 1963

Getting Tough on Crime? Part |l

Comparing the Democrat and Republican Crime Bills

When House Republicans unvelled their comprehengive crime bill on August 4,
1983, they set a standard by which to measure cther crime bills. President Clinton
responded a week later with a crime press conference endorsing certain concepts,
such as putting more police on the street, gun control, new death penalty-eligible .
federal crimes and a limited habeas corpus reform. House Democrats responded two
months later with their own bill, H.R. 3131, which Its sponsor, Judiciary Committee
Chairman Jack Brooks, described as putting into legislative language the President’s
anti-crime outline, claiming that it s the *toughest anti-crime legisiation in decades.’

. Unfortunately, the ClintorvBrooks Bill is ali taik and no action. It taks tough
about imposing the death penalty for new crimes, but creates legal procedures that
ensure death sentences are never carried out. It talks tough about habeas corpus
reform, but creates legal procedures that aliow limitiess appeals. It talks tough about
the need 1o Incarcerats viclent criminals, but it funds prisoner drug rehabilitation
instead of new prisons. Although it claims to be a tough anti-crime bill, e most
notable provisions constitute a criminals’ rights manifesto. |n gum, It'a clear the
ClintorvBrooks Bill is worse than current faw.

The Republican Crime Bill, H.R. 2872, the Crime Control Act of 1983, talks
tough becauss & is tough. For example, it proposes a revolutionary new reglonal
prison system to help states deal with their most viclent criminais, while providing an
incentive for states to enact truth-In-sentencing laws, mandatory minimum sentences,
and pre-trial detention. It proposes new fedaral mandatory minimum sentences, and
provides procadures for the imposttion of the death penalty to make sure that the most
violent repeat offenders and drug kingpins receive the uftimate sanction. '

This Issue Brief compares the Republicans’ anti-crime plan, H.R. 2872, to the
ClintorvBrooks alternative, H.R. 3131.

1618 LONGWORTH HOUSE OFFICE BUILDING, WABHINGTON, D.C. 20516 (202)225-5107
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Keeping Violent Criminals In Prison

¢

America Is experiencing a crime epidemic. From 1860 to 1880, the

number of violent crimes committed in the United States increased by
more than 300 percent. Every year, nearly five million Americans are
victims of vidlent crime and another 19 million are victime of prope

-

increase in violent crime. As
03564 Ane B Ittie Merd
than one-third of their sentences. rding to a Bureau of Justice
Statistics analysis, violent offenders received an average sentence of
seven years and eleven months, but served less than three years in

prison.

POIYII 184 &

Building prisons is an expensive proposition -- the average cost per

inmate in state prisons is $25,000 per year. But letting career criminals
loose is even more expensive. A recent Rand Corporation study found
that the average career criminal commits between 187 and 287 crimes
per year, with each crime costing soclety an average of $2,300. That
means § 00ns p @stimate fting & cares 2| behing

| e n BCOOKS | rovigeg No 1una ONBUTUCTION ¢ :
prisons. It doas provide $100 million each year from 1894 to 1996 to
fund drug abuse treatment “set apart from the general prison population*
in state prisons. While drug treatment may be a worthy goal, maintaining
separate facllities for those inmates in the treatment program could be
more expensive, and could attract those prisoners more interested in
serving time in the more comfortable drug treatment faciiities than in
kicking the habit.

This bill provides *such sums as necessary” for drug treatment in federal
priscng. For federal prisons, this blil requires that every prisoner with a
drug abuse problem be given the opportunity for drug treatment by 1997.
While this sounds like a laudable goal, if Congress doesn’t provide
‘additional funding, resources will have to be diverted from other priorities,
such as prison construction. -

Rl ] 1SS & -l : o 1C AR -l Al 3 -

prisong i they agree to crack down on criminals by enacting truth-in-
sentencing and pre-trial detention laws, mandatory minimum sentences
for violent and repeat criminais, and challenging court-ordered consent
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decreas capping prison populations and conditions.

Recognizing the limits Imposed by federalism concemns, the Republican
Bill provides states with an incentive to make one of the most important
law enforoment reforms: truth-in-sentencing. Lefting violent criminals

QOSEO AllE a no‘l' - 0 Q N : ellt .

SO 1 I TSSO

gl orime and dangerous for gll Gizens. Just bacause prisons are
crowded Is no excuse 10 release viclent criminals early.

'3 To help states meet their share of the costs, the Republican Bill adde
correctional faciities to the list of tax-exempt projects for which private
activity municipal bonds may be used. Aiso, due to the urgency of the
crime problem in the U.S., this bill removes the obstacle of burdensoms
federal wage regulations by waiving the Davis-Bacon Act on contracts for
the construction or alteration of prison facliities.

More Police on the Street

° Both bills contain grant programs to help cities and counties put more
police on the street. The Clintor/Brooks Bill containg $3.45 biliion over
8ix years 1o be used for grants to hire new police officers and for various
communtity policing programs. Grants could only be renewad for five
years, and are subject 1o a highly structured formula: no more than $
percent of the funds may be used for technical assistance or evaiuation,
no more than § percent may be used by states for administrative
expenses, 85 percent of funds are to go to hiring or re-hiring police
officers, and 15 percent may go for other purposes, among other
restrictions.

¢ The Republican Crime Bill provides $2 billion over five years in grants to
cities and countiss. However, uniike the Clintor/Brooks Bill, the
Republican approach allows local authorities the flexiblilty to allocate
these funds to bast meet local law enforcament needs.

¢ Putting more police on the street is a necessary, but not sufficient,

compenent In fighting violent crime.  The oqly wav to get the 7 percent
R &~ B DEFCE f DI . PE " Ne

LI
N

gireet 10 . o beef up police gnd bulld prisons 10 hold them.
Without a place to put those arrested, the Clinton/Brooks approach will
only make the state prison revolving door spin faster.

Stopping Endless Appeals'

o  Worss Than Current Law. The abuse of habeas corpus appeais has
resulted with increasing frequency In the clogging of the federal court
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system and has been a serious obetacle toward securing the finality of
state sentences. The Brooks Bill (President Clinton has endorsed the
habeas reform proposal Introduced by Senator Biden, which has many,
but not all, of the problems discussed here) purports to deal with these
problems by creating filing deadlines and prohibiting guccessive patitions.

- | -1

elgRial-M.-5°

A

Onerous Defense Counsel Provigions. Perhaps the worst part of the
Brooks Bill is its strong-arming of the states to adopt the onerous
defense counsel measures.

-HRUtt-1

LIRS | el BRULIRVY YT
g ant of federal law eNtOrcemMen sngy. For states that
are already desperate for law enforcement funds, such & logs would be
devastating. If a state does participate, It is deemad to have walived its
sovereign immunity, so it may be sued for Injunctive relief concerning
fallure to properly implement the complicated counsel provisions. These
provisions are so coercive that they may violate the Tenth Amendment to
the Constitution, which protects the soversignty of the etates.

in addition, this bili requires states 1o estabiish an independent *‘counsel
authority® composed of members of the defense bar to appoint counsel
in capital cases, 1o set ‘reasonable® hourly rates for defense counsel,

and 1o recrult, train, certiy, and suppont lawyers for all stages of capital
cases. In addition, two lawyers are required for every stage of the

» -3 L

B NG L RiNs BN&e Al . . D1 1% ).
Whether the rates are ‘reasonable® will likely generate new litigation,
possibly (the language is ambiguous) causing the conviction to be
overturned. The federal court raviewing "reasonablenass® may then set
what it considers 10 be “reasonable’ rates for the state.

P . Despite news release claims
that the ClintorvBrooks Blil will reduce sucoessive petitions, the highty
IV OBTONES COUNROI DIVVISIUIID W RIOVIUS B 119 A UVR{ QL
1 . Endless appeals will also be

sndiess sooeals for defpndants

encousaged by the bil’'s emasculation of the so-called "new rules" rule on
habeas appeals announced by the Supreme Court In Tedgug v. Lane, -
489 U.S. 288 (1988), which prohibits moet appeais based on
developments in the law subsequent to the defendant’s conviction. In
death penalty cases, the biii cpens the door to even more appeals and
stays than occur under the present system.

The Republican Approach. Habeas corpué reform under H.R. 2872
has real protections against successive petitions, a [eal choice for states
to opt In or out of the proposed defense counsel provisions, and real

P.5
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fiing deadiines that will stick.

For example, in death penalty cases, instead of opening myriad
loopholes as does the ClintorvBrooks Bill, this provision aliows a second
petition only where a prisoner can show that he had good cause for not
taising the olaim eariier, or that he s not eligible for the death penalty

because he was "actually innocent® of the offense.

N ‘0‘ l_t JL_' ! d Ll L) ‘.l ‘._ _. . _' N NiE
with limitieas apoeals to arque technicallties. This provision also contains
strict deadiines for federal courts to process habeas petitions - which
ieads to greater faimess for all itigants and greater finality for state

gentences.
Real Doeath Penalty Reform
. The Clinton/Brooks Blll. The news release accompanying the

ClintorvBrooks Bill claims that including 50 death penalty offenses makes
it a “tough anticrime package.” Beqardiess of how many offenses gre
. el ' ill naver be & credivie AaIerrQnL I LIS

A

B ANINEG

NOUIQ TS ASSUIe (i Ny 8d geat i B 5 L) -
These are the same "poison pilis® that led to defeat of the crime bill
the previous Congress.

. In the Eurman decigion in 1972, the Supreme Court effectively struck
down state death penalties because they failed to sufficlently oonfine
juror discretion In Imposing the ultimate sanction. Since then, many
states have brought their death penalty statutes into conformance with
the Constitution by removing juror discretion. The Clinton/Brooks Bl
reintroduces juror discretion by mandating that jurors be informed that
they need not impose the death penalty, gven If they find aggravating

B GO HINSSICH 121 LIS

IWG

ni-a° ¢ i LH 10
. This provision is an attempt to overtum recent Supreme

gircumgtances.

Court cases removing obstacles to imposition of the death penalty. Itis
also ingensistent with currant laws which instruct juries to impose the
death genalty If the aggravating factors outweigh mitigating
circummiences.

* The ClintorvBrooks Bill adopts ancther *poison pill* requirement that the

death penalty may only apply in cases of intentiong! murders. That
standard is more favorable 10 defendants than the “reckiess inditference”
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standard adopted by the Supreme Court that would allow imposition of
the death penalty when the defendant had a "reckless Inditference” for
the life of the victim. As Justice O'Connor observed. “some
nonintentional murders may be among the most dangerous and
inhumane of all - the person who tortures another not caring whether
the victim lives or dies. . . This reckless indifference to human life may
be every bit as shooking to the moral sense as an 'intent to kill.” Tigon
v. Arizona, 481 U.S. 137, 187 (1687).

In an attempt to give the defendant the benefit of the doubt -- despite the
fact that the Supreme Court has heid that this was not required by the
Constitution -- the Clinton/Brooks Bill contains language that oould be
interpreted 1o preciude the use of elements of an offense as aggravating

QS 1 b

The ClintorvBrooks Bill death penalty pr

ovisions are far from “tough” in
other ways as well. The bill does not provide for the death penalty 19
ing. The biil does not provide for Imposttion of the death
penalty in the District of Columbia. The bill doas not provide for
consideration of the use of a firearm as an aggravating factor. Finally,
the bill allows the fact that other equally cuipable dafendants have not
gotten the death penalty to be considered as a miigating factor. -

. H.R. 2872 would, for the first time since Furman
v. Georgia, provide conatitutional procedures for the imposition of the
death penalty for federal crimes, Inciuding civil rights murders, murders
committed by federal prisoners, gun murders connected with federal
property, as well as alil of the federal caphal offenses currently on the
books but unenforceable due 10 the constitutional deficlencles.

These efficient, yet fair, procedures spell out the aggravating and
miigating circumstances to be considered by the jury, require 8 special
sentencing hearing, require jury instructions against applying the death
penalty In a disoriminatory manner, and aliow for appointment of defense
counssl. . .

‘-_l:l3 Of crack cocaing, or nave & [O88 IBCHDIN
of a victim Is required undaer thig provision. The death psnalty is also
authorized for intentional or reckless killings during the course of drug

felonies.

P.7
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. Press reports indicate that Attorney General Reno believes -- despite the
existence of a Justice Department legal opinion to the contrary -- that
imposing the death penalty for a crime that doas not result in the death
of the victim is unconstitutional. However, Attorney General Barr testified
before the House Judiciary Committee in the last Congress explaining
the Bush Administration's position that the drug kingpin provision was

constitutional. The Clinton Administration has failed to present a

convincing case that this position Is constitutionally deficient. [n the

R LIS _'; "o_:__ N l :‘, * I . - _."O z _'_ L ¢

S Bill N3&S C . BW MANc/ory mirvimi SOMONCHSs
and replaced them with ineffective and vague directions to the U.S.
Sentencing Commission to undertake appropriate enhancement. (The
one oxo)optlon: & mandatory minimum for drug trafficking near public
housing).

* Specific examples of mandatory minimum sentences that were included
in fast year's conference report but are missing from the Cintor/Brooks
Bill include:

. Increase in the sentence for use of semi-automatic
weapons In viclent felonies or drug trafficking crimes,

. increase in the sentence for “junior armed career criminals,’

° increase in the sentence for drug trafficking near schools,
and Increases in the sentences for all other drug crimes
(with the exception of drug tratficking near public housing).

e Far from imposing tougher sentences, the ClintorvBrooks Blii allows
ptisonere to be released one year garly if they go through a drug
treatmant program. What prisoner will not go through the motions of a
drug sssatment program to draw a "get out of jall early* card?

¢  The Republican Bill contsins several new mandatory minimum
sentences, enhancements of existing mandatory r‘nflnlmums, and, moat
& B BrovISO At AL a 86 10

LA 1 | -

NIt |

¢ Mandatory minimum sentence enhancements in the Republican Biil
include:

P.B
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. mandatory five year sentence for possession of firearms by
previougly convicted violent felons and drug offenders and
fugitives from Justice; ten year minimum sentence upon the
second such oonviction,

. doubling of the mandatory minimums fer viclation of federal
firearms laws and possession of firearms in connaction with
a crime of violenoe or drug trafficking, and

. enhanced penalties for violation of Gun Free Schools Act
and Armed Career Criminal Act, among others.

We Don't Care if it Was Harmless

L

In Arizona v. Eulmingnte, 111 S. Ct. 1246 (1891), the Supreme Court
held that & criminal conviction need not be overtumed due to the trial
court’s admission into svidence of a confession obtained In an
unconstitutional manner f it appears beyond a reasonable doubt that the
error could not have affected the outcome of the trial. The
Rrooks B ontaing uaae i -

i 1 INteNAded 10 QYT e

The Clinton/Brooks Bill language is so broad that it could reach cases
that have nothing to do with admission of improper confessions. This
language is apparently an attempt to reverse recent Supreme Court
decisions holding that convictions should not be overtumed based on
technicalities that had no effect on the verdict.

Refoem of the Exclusionary Rule. The Republican Crime Bill leaves
the Fylminanie decision alone. Outside of the context of confessions, it
proposes to codify the "good faith® exception to the exclusionary rule.
Under current law, the exclusionary rule excludes evidence obtained in
violation of the search and selzure provisions of the Fourth Amendment
from introduction at trial. This is the weil-known situation where the
criminal goes free because the constable has biundered.

The Republican approach provides that Incriminating evidence will not be

excluded on Fourth Amendment grounds If the search was carried out in

good faith by the police officers — such as when the police execute a
search under a warrant, but the warrant turng out to be deficient due to a
technicality. -

Keoping Guns Out of Criminals’ Hands

¢

The Clintor/Brooks Bill includes Brady Bill language. The Pregident has

P.9
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mada R clear that gun control is a centerpiece of his anti-crime pian.

B Selory TS0 CIUITY CAZY IR
Not 4 panaces 10 Brica 8 crme b am. The Republican Crime
Bill seeks 1o prevent gun sales to criminals, but realizes that there are no
easy, quick, or inexpensive answers to the crime problem. It will take
sustained and serious efforts — such as greatly expanding prison
capacity, putting more police on the street, and toughening penaties --
before we can begin to gain the upper hand on crime.

inst-Check for Handaun Purchasers. The Republican Bill establishes
a point of purchase background check system for screening prohibited
handgun purchasers. This system requires states -- and provides
implementation funds so that this is not another unfunded mandate -- t0
establish and maintain a system to immediately search the criminal
higtory of prospective handgun purchasers. The bili also containg strict
privacy protections for legitimate handgun owners.

This approach minimizes the burden on legitimata gun purchasers, while
weeding out those with criminal higtories that are likely to use the guns
for criminal purposes. This bili also contains tough senence
enhancements for violation of various federal firearms laws.

Victims’ Rights

¢

Both the ClintorvBrooks Bill and the Repubiican Bill contain thlee
conceming victims’ rights. i

.A L)

The Republican Bill provides for the right of victime to an impartial jury,
10 enforcement of restitution orders through suspension of federal
benefits, and tough new penalties to protect against retaliatory murders
of victims, withesses and informers. In addition, this bill strengthans rape
victime' shieid laws, provides for the admissibility ot similar crimes in sex
offenss cases and for additional measures protecting victims from
evidenoe used to show provocation or Invitation in sex offenses.

lohues Left Out of the cuntoNBrdoks BII'I"

¢

P.10

The Republican Crime Bill, H.R. 2872, addresses many issues not considered
in the ClintorVBrooks Bill, including:

.- The Republican Bill prcvldeé $3 biilion over three
years to establish a new eystem of regional prisons based on a
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state/federal partnership. This provision requires 50 percent cost sharing
from the states, and requires states to enact truth-in-gentencing and pre-
trial detention laws, mandatory minimum sentences for career criminals,
and to challenge consent dacrees limiting prison populations and
conditions.

o  Griminal Allens and Allen Smuggling - The Republican Bill
streamiines deportation procedures for aliens convicted of aggravated
felonies, and allows for deportation proceedings to begin prior t0
compiation of sentence. In addition, it would authorize the registration of
aliens on criminal probation or parcle to assist the INS In tracking efforts.
it also contains provisions to control alisn smuggling by ralsing certain
penalties, and by adding funds for three thousand Border Patrol agents
and one thousand INS criminal Investigators.

® Crimes Against Women - The Republican Bill provides for tough new
penalties for interstate stalking of women and for full faith and credtt for
protective orders, so that these orders can be enforced across state
lines. Algo, It requires pre-trial detention in sex offense cases, increased

ies for recidivist sex offendars, testing for HIV in sex offense
cages, and for the-death penalty for murders connected to rape or child
molestation.

¢ Protection of Chiidren -- This titie provides for doubling penaltiee for
those who use minors In the commission of crimes, as well as making
the use of a minor a predicate act under the RICO statute, and
increasing penaities for assaults against children. It also increases
penalties for those outside the U.S. who transport or use minors in
sexually explicit materials, Like the Clintorn/Brooks Bill, the Republican
8ill would require the compilation of national records on those convicted
of child abusa or criminal offenses against a minor.

® We Pay For it -- The Republican Bill pays for ts tough anti-crime
measures by cutting federal administrative overhead expenses across-
the-board by 5 percent, and by capping administrative overhead

expenees under university research grants at 80 percent of current

levels. These funding sources provide 7.5 billion dollars over five years -

- proviaiing enough funding to build the regional prisons, put more police
on the street, pay for the new Border Patrol officers and INS criminal
investigators, and the other new Initiatives in the bill. The ClintorVBrooks
ojt’ ._h:_; . L _.0‘ NN 'l‘_.‘.:—fl -‘L_

} M it Qf Ior them.

- - L] z :_.‘gl :.l N ~1¢-Uale -
The Republican Bill bill gives the American pecple &
choice between funding bloated bureaucracy and fighting crime.
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HMOUSE OF REPRESENTATIVES, WASHINGTON. B.C.

FOR ‘RELEASE
OCTOBER 28, 1993

Phone: (202) 228-6906

FISH OBJECTS TO PROCEDURE ON CRIME BILL

Remarks of the Honorable Hamilten Fish, Jr.
in the Committee on the Judiciary
October 28, 1993

This, indeed, has been a dislppo1nt1ng series of events. Mr. Chatrman, on
October 1, you wrote a brief memorandum to he Members of this Committee notifying us
that & markup of the °*Violent Crime Control and Law Enforcement Act of 1993° (H.R.

3131) would occur ths week of October 18. That markup was subsequently postponed but
that same omnidus b111 -- your bill H.R. 3131 -- was rescheduled for consideration by
this Comnittee on Tussday, October 26.

Then, on Monday, October 2S5, the Members of
the Judiciary Comsittee were notified that markup was also cancelled.

Now, this morning, we find ourselves considering six comparatively narrow
proposals invelving spacific grant programs. Five of these Bills -- H.R. 3350; H.R.
3381; H.R. 33833 H.R. 3354; and H.R., 3 §5 -- were introduced on Tu-sd.¥ of this weaek.
The other bi11, H.R. 3378, was introduced just yesterday and was jointly referraed to
the Committee on Education and Labor. But these narrow measures o not deal with the
mejor problems facing our criminal justice system -- issues that could have been

addressed 1f we were considering your omnibus bill or the Republican Crime b1l (H.R,
2872) introduced by Congressman McCallum, and co-sponsored by myself and numerous
other Nemders of this Committee.

Where, may I ask, is the Brady bill? What about the death penalty and the need
to resolve tha ongoing debate about death penalty appeals (habeas corpus)? What about
the controversy surrounding aandatorr minimum penalties? What about antiter
What sbout the "good faith exemption® to the exclusionary rule? These are all issuaes
which thes Mambers of this Committee deserve to have an ogportunit to daebate and
resolve. More importantly, the American people expect their elec ed representatives

to act in a responsidle and responsive manner to solve the serious and tragic problem
ef crie in ocur socisty.

Instead, we will have a truncited and abbreviated debate here today. The
picture 1 see unfolding is nothing short of this Committee abdicating fts legisiative
responsibility to construct :tron? anticrime legislation. It is also clear hat these
events probably mean that the ful] House of Representatives will not be allowed teo
exercise its gropor role in formulating this legislation eithgr. Instead, the House
will essentially go to a Conference Committge with a8 “carcass of a Crima B111." Are

we going to lat_ tha Senate and a few House Members detsrmine the contents of this
yoar’s crime bill1? If so, why?

1 we had proceeded this morning on your bill, Mr. Chairman, | had intended to
offer an amendment to make it a federa) crime for anyone to ki1l a State prison guard
or a local correctional officer. M ' amendment would have reco nized that these
heinous acts against courageous State and local corrections officials, are also
broader crimes against society. That is, these are crimes that threaten the fabric of
a civilized society, invite chaas, and fundamentally underwmine our criminal justice
systam. Correctional officers sarving on the front lines in the on olnt war against
crims deserve the protections that are implicit in oy :rogysod amendment. In
addition, Mr. Chairman, a number of my collsagues on the epublican side of the aisle,
had numerous meritorious proposals that would have been germane to your *Violent Crime
Control and Law Enforcement Act of 1993°. Their rights are now proceduratly cut off

and this Committee’s rightful role in writing our nation’s federsa) criminal laws has
been abruptly and uafairly curtailed.

The reality, despite comments to the contrary, fs that today’s action is likely
to be the only substantive action on crime legislation by this Committee this year.
The real decisions will be made in closed door meetings elsewhere -- precluding most

of. the membership of the House of Representatives from exercising their legitimate and
proper legislative roles.
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October 29, 1993

STATEMENT OF U.S. CONGRESSMAN STEVE SCHIFF

"Approaches to Dealing With Crime and Viclent ozfendars“

WASHINGTON, D.C. -- Ae a U.S. Representative, former District Attoruney and
concerned parent of two, I am extremely concerned about violent crims.

The problem of crime cannot be properly addressed until Congress makes
it possible to keep vioclent offenders off the 'street.: Without strong laws
to keep those criminals in prison, our war on crime will be lost.

A very needed improvement would be for all states toO adept "truth-in-
sentencing”, that is, a requirement that convicted criminals, sentenced to
prison by a court, actually serve at least 85% of their sentences before
release. Unfortunately, many states have been reducing sentences of
convicted criminals by over 40%. Regretfully, my own State of New Mexico
gives violent criminals up to 50% off of their priscon sentences. We cannot
continue to allow these convicted criminals back on the streets and that is
why 'truth-in-sentencing' is high on my agenda.

Included in the Democratic crime initiatives is gun control. The
Brady Bill has been a center of their package by calling for a waiting

period of up to 5 days before the purchase of -a handgun. The waiting
oD -OVER-
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period is to require local enforcement to conduct a "background check" of
handgun purchasers. I do not support this measure.

If the Brady Bill will be so effective, as its proponents profess,
then I propose the federal government should offer assisﬁance -- not just
another unfunded federal mandate. The federal government should be willing
to actually conduct the background check through the F.B.I,, or, reimburse
the states for doing it -- neither of which are included in the bill.

Should States believe that conducting personal background checke on
firearms purchasers is a good use of their own law enforcement agencies,
then they could pass such laws at this time. 1In fact some states have
adopted such procedures, however, in my own State, the legislature rejected
such a measure due to the arguments made above.

This year, Congress must take strong, poeitive steps to reduce crime

by keeping our convicted viclent criminals in jail -- not releasing them

early.
We cannot solve the problem of crime if we cannot keep violent
criminale off of the straeet.

-30-
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Remarks of the Honorable Hamilton Fish, Jr.
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This, indeed, has been a disappointing series of events. Mr. Chairman, on
October 1, you wrote a brief memorandum to the Members of this Committee notifying us
that a markup of the "Violent Crime Control and Law Enforcement Act of 1993" (H.R.
3131) would occur the week of October 18. That markup was subsequently postponed but \
that same omnibus bill -- your bill H.R. 3131 -- was rescheduled for consideration by ‘
this Committee on Tuesday, October 26. Then, on Monday, October 25, the Members of
the Judiciary Committee were notified that markup was also cancelled. ‘

Now, this morning, we find ourselves considering six comparatively narrow
proposals involving specific grant programs. Five of these bills -- H.R. 3350; H.R.
3351; H.R. 3353; H.R. 3354; and H.R. 3355 -- were introduced on Tuesday of this week.
The other bill, H.R. 3375, was introduced just yesterday and was jointly referred to
the Committee on Education and Labor. But these narrow measures do not deal with the
major problems facing our criminal justice system -- issues that could have been
addressed if we were considering vour omnibus bill or the Republican Crime bill (H.R.
2872) introduced by Congressman McCollum, and co-sponsored by myself and numerous
other Members of this Committee.

Where, may I ask, is the Brady bil1? What about the death penalty and the need
to resolve the ongoing debate about death penalty appeals (habeas corpus)? What about
the controversy surrounding mandatory minimum penalties? What about antiterrorism?
What about the "good faith exemption" to the exclusionary rule? These are all issues
which the Members of this Committee deserve to have an opportunity to debate and
resolve. More importantly, the American people expect their elected representatives
to act in a responsible and responsive manner to solve the serious and tragic problem
of crime in our society.

Instead, we will have a truncated and abbreviated debate here today. The
picture I see unfolding is nothing short of this Committee abdicating its legislative
responsibility to construct strong anticrime legislation. It is also clear that these
events probably mean that the full House of Representatives will not be allowed to
exercise its proper role in formulating this legislation either. Instead, the House
will essentially go to a Conference Committee with a "carcass of a Crime bill." Are
we going to let the Senate and a few House Members determine the contents of this
year’s crime bil1? If so, why?

If we had proceeded this morning on your bill, Mr. Chairman, I had intended to
offer an amendment to make it a federal crime for anyone to kill a State prison guard
or a local correctional officer. My amendment would have recognized that these
heinous acts against courageous State and local corrections officials, are also
broader crimes against society. That is, these are crimes that threaten the fabric of
a civilized society, invite chaos, and fundamentally undermine our criminal justice ‘
system. Correctional officers serving on the front lines in the ongoing war against |
crime deserve the protections that are implicit in my proposed amendment. In |
addition, Mr. Chairman, a number of my colleagues on the Republican side of the aisle, |
had numerous meritorious proposals that would have been germane to your "Violent Crime
Control and Law Enforcement Act of 1993". Their rights are now procedurally cut of f
and this Committee’s rightful role in writing our nation’s federal criminal laws has
been abruptly and unfairly curtailed.

The reality, despite comments to the contrary, is that today’s action is likely
to be the only substantive action on crime legislation by this Committee this year.
The real decisions will be made in closed door meetings elsewhere -- precluding most
of the membership of the House of Representatives from exercising their legitimate and
proper legislative roles.
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TO: Jose Cerda, III
TO: Bruce N. Reed
TO: Christopher F. Edley, Jr
FROM: Kenneth L. Schwartz
Office of Mgmt and Budget, TCJ
CC: Harry G. Meyers
SUBJECT: House Republican Budget Committee Plan -- FYI

On March 3, the House Budget Committee Republicans unveiled a
"Republican Budget Initiative" for the 1995 Budget.
Interestingly, the crime portion is substantially below the
proposals forwarded by the Administration. Major elements are as
follows:

-- Byrne Grants. While the Administration proposed to eleminate
the formula Byrne grants (-$358M), it also proposed to increase
disretionary Byrne grants (plus $50M). The Republican plan
proposes termination of the whole Byrne program (-$487M).

-- Crime Initiative. While the Administration proposed a $23B
crime iniative (1995-99) from the pending crime bill, the
Republican plan provides for a $7B crime iniative. Included in
the $7B is $2B for cops (would provide for about 25,000 cops) and
$3B for "federal-state partnershis for new prisons” (sounds like
regional prisons to me). Of the remaining $2B in the Republican
plan, S$1B is associated with an immigration initiative (including
3,000 more Border Patrol agents over five years). The Republican
plan does not seem to provide for boot camps, drug courts, the
Police Corps, and little, if anything, directly associated with
the Brady Bill.

Besides the cutbacks in Byrne Grants, the Republican plan supports
two other Administration proposals -- a 15% surcharge on civil
judgements and a cut in State Justice Institute funding.

Finally, something you won't like, Chris...the Republican plan
calls for the termination of Legal Services.




Wi

CRIME BREAKFAST ,
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Table One

Senator Dole

Senator Hatch
Wwilliam Barr, Shaw, Pitman, Potts and Trowbridge

Lynn Curtis, Milton Eisenhower Foundation

Newman Flanagan, National District Attorneys Asscciation
George Lardner, Washington Post

Ilene Nagel, U.S. Sentencing Commission

Fred Thcmas, Washington, D.C. Police Chief

Table Two

Senator Gramm

Senator Thurmond

Congressman McCollum

Sheila Burke, Senator Dole

Ernie Preate, Attorney General of Pennsylvania .
Robert Stephan, Attorney General of Kansas

Jay Stephens, Former U.S. Attorney

Richard Thornmburgh, Former U.S. Attorney General

Table Three

Senator D’Amato

Senator Lott

Senatcr Pressler

Lee Rawls, Baker Worthington

Dan Rosenblatt, Internaticnal Association of Police Chiefs
Dennis Shea, Senator Dole

Wwalter Williams, Geocrge Mason University

Jim Wcoton, Safe Streets Alliance

Table Four

Senator Grassley

Senator Nickles

Senator Simpson

Senator Warner

Robbie Calloway, Boy'’s and Girl’s Clubs of America
Manus Cooney, Senator Hatch _

Edwin Meese, Former U.S. Attommey Ganeral : -
Ed Reilly, U.S. Parole Commission

RKerry Tymchuk, Senator Dole

Table Five
Senator Brown
Senator Cochran
Senator Coverdell

Senator Gregg
Jim Fotis, Law Enforcement Alliance of America

Bud Meeks, National Sheriffs Association
Robin Ross, National Victims Center
Dewey Stokes, Fraternal Order of Police
Jim Whittinghill, Senator Dole
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Study Summary

November 14, 1994

Contact: Anna McCollister, director of public affairs, 202-789-5225

Repeal the Crime Act — 1994 legislation promised more than it will deliver

The first step toward an effective policy for reducing crime would be to repeal the Violent

Crime Control and Law Enforcement Act of 1994. In a new Cato policy analysis, Cato Chair-
man William Niskanen says that while legislation aimed at curbing crime is popular, the
effect of the 1994 Act could be insignificant at best. Niskanen says the Act’s largely symbolic
strikes at crime violate basic constitutional principles, have little empirical support and redi-
rect economic resources in ways that are likely to be ineffective.

The Act

In brief, Niskanen says the Act substantially federalized criminal law, increased sentences for
a wide range of crimes, banned some semi-automatic rifles, and authorized about $30 billion
in additional spending for police, prisons, and a range of exotic social programs. In so doing,
Niskanen says it also tramples on constitutional, historical and common sense principles.
Niskanen cites the following as examples of the Act’s abuses:

* Broader federal criminal penalties and restrictions on state sentencing are inconsistent
with constitutional and historical limits on the powers of the federal government.

* Provisions that allow admission of evidence of past criminal behavior, as well as those
that deny a deportation hearing for convicted aliens, are a clear abuse of civil liberties.

* The ban of 19 types of semi-automatic weapons is purely symbolic, likely unconstitutional
and will not reduce crime.

* Social programs financed by the Act are likely worth less than they cost.

* The Act attempts to develop a national solution to localized problems.

-~ more --
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The Economics of Crime

Niskanen’s own research on the determinants of crime, based largely on a statistical analysis
of crime rates by state in 1991, leads to the following major conclusions:

Crime in the United States is much higher than that reported to police but has probably
not increased over the past 20 years.

An increase in police appears to have no significant effect on violent crime and a roughly

- proportionate negative effect on property crime.

An increase in corrections employees appears to have no significant effect on violent
crime and a small positive effect on property crime.

Crime rates are strongly affected by demographic and cultural conditions. For example,
the violent crime rate increases with the share of births to single mothers.

The number for police and corrections employees is a negative function of the average
salary of public employeees, a positive function of per capita income and federal aid, and
a positive function of the crime rates.

The Solution

Given the lack of knowledge about what causes crime and what works to curb it, Niskanen
says the most important policy advice is to decentralize decisions on the public safety system
and on crime prevention programs. If you don't know what works, don't do the same thing
everywhere. Experiment with a variety of policies and be prepared to learn from the experi-
menvs in other jurisdictions.

-30-—-
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CRIME, POLICE, AND ROOT CAUSES

by William A. Niskanen

Executive Summary

This paper presents a statistical analysis of the rela-
tions between crime rates and the level of public safety
resources, controlling for the major conditions that affect
each variable. Major findings include the following.

e Crime in the United States is much higher than that report-
ed to police but has probably not increased over the past 20
years.

® An increase in police appears to have no significant effect
on the actual rate of violent crime and a roughly proportion-
ate negative effect on the actual rate of property crime.

e An increase in corrections employees appears to have no
significant effect on the violent crime rate and a small
positive effect on the property crime rate.

¢ Crime rates are strongly affected by economic conditions.
For example, an increase in per capita income appears to
reduce both violent and property crime rates by a roughly
proportionate amount.

e Crime rates are also affected by demographic and cultural
conditions. For example, the violent crime rate increases
with the share of births to single mothers.

¢ The demand for police and corrections employees is a nega-
tive function of the average salary of public employees, a
positive function of per capita income and federal aid, and a
positive function of the crime rates.

The major policy implication of this study is that,
because we have so little knowledge of how to reduce crinme,
we should decentralize decisions on crime prevention and con-
trol, beginning with repeal of the 1994 federal crime law. CINSTITUTE

William A. Niskanen is chairman of the Cato Institute and
editor of Regulation magazine.




