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POLICE UNIONS - AN INSTRUMENT FOR CHANGE IN THE 90’S

WHAT DOES THE I.U.P.A. WANT?

Police unions, like all unions, developed to give employees the opportunity
to deal equitably with their employers. Police unions developed special
characteristics as a consequence of the tragic 1919 Boston Police Strike and the
resultant social, political, labor and organizational backlash to it. Given the
opportunity to run police organizations unilaterally, with the excesses of Taylorism
(the classical or scientific method of organizing and managing), and with relatively
little city accountability, police chiefs in many, if not most cities, ran police
departments like personal kingdoms. Attempts to organize police officers from the
1920s to the 1960s were dealt with unilaterally through threats, discipline and
firings. During the 1960s, police in many states successfully organized police
departments.

Two basic characteristics of police unions have to be understood. First,
analogies between public and private sector unionization are limited. In the private
sector, market forces drive collective bargaining; in the public sector, political
forces drive collective bargaining. Second, in response to Taylorism, police
unions like most private sector unions, have developed factory model unions - that
is, their concerns are largely limited to wages and benefits; job security; hiring,
retention, promotion and disciplinary processes; access to "good" jobs, shifts,
assignments, overtime, etc.; and regulation of work practices by rules. This is in
contrast to trade unions in which concern for quality of goods and services remains
a traditional concern of unions and drives recruitment and apprenticeship
programs.

The historical excesses of Taylorism and anti-union zealotry have resulted
in a badly split occupation within policing resulting in two distinct cultures: a
police street culture and a police management culture. This schism has retarded
the professionalization of line police officers and is a hinderance to contemporary
attempts to implement community and problem-oriented policing. The I.U.P.A.
wants to change this Tayloristic System to better serve our communities and make
them safer.
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New Issues for Police Unionists

Recently, the I.U.P.A. has informally surveyed 22 union leaders. We found
the following: Community policing was being implemented in 16 departments;
unions were formally involved in planning for community policing in 7 of the 16
cities and informally involved in 5 others. Despite widespread beliefs that unions
opposed such change, the vast majority of union leaders were in support of the
move. They believed it would increase the quality of police services, improve the
safety of officers through improved relationships to their communities and would
enhance the role of the police. Union leaders were frustrated, however, at the
limited ways in which unions had been invited to participate. For the most part,
the "down" side of community policing was how it was being implemented.

Some lessons emerged:

(1) Police unions will oppose changing work conditions
without putting them on the table -- this is a simple
legacy of Taylorism,;

(2) Police unions want to improve policing and want to
participate in plans for change;

(3)  Many police unionists, like many administrators, are true
believers in the role of police as narrow "law enforcers"
involved in "wars on crime" -- managers and unionists
must find ways to explain community and problem-
oriented policing in ways that give meaning to their new
work;

(4) In both the private and public sectors smart managers
are starting to understand that labor is not a mere
commodity -- it is a human resource embodying
considerable know-how, expertise and commitment; and,

(5) Labor must explore new forms of unionism that balance
legitimate concern for traditional issues of wages and
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working conditions with professional responsibility for
quality of service.

The foregoing is just one of the issues the I.U.P.A. has taken a strong
position on. Change will not occur without street level police officer input.
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Law Enforcement Officers Bill of Rights of 1995

There is no question that law enforcement officers are engaged in a dangerous and stressful
occupation. They are also held to a higher standard of conduct than is required by other
occupations and are vulnerable to false accusations and abusive conduct in the course of
performing their jobs. For example, police officers are often subject to lawsuits under Section
1983, Title 42 of the United States Code. Further, any officer who has been terminated for
alleged misconduct finds it impossible to be re-employed in law enforcement. These conditions
and the absence of basic procedural rights make the prompt enactment of the Law Enforcement
Officers Bill of Rights imperative. If police officers are expected to protect American society
from the scourge of crime, it follows that they must be provided with rights and benefits
commensurate with the physical and emotional risks that this job entails.

Under this legislation, officers subjected to investigation or interrogation in regard to disciplinary
matters (other than of a criminal nature) would be entitled to the following basic rights:

*Questioning must be conducted at reasonable times and for a reasonable amount of time.

*Questioning must be held at the office of those conducting the investigation or where the officer
normally reports for duty unless the officer agrees otherwise.

*Officers must not be threatened, harassed or rewarded (except an offer of immunity from
prosecution) to induce the answering of a question.

*An officer shall be entitled to have counsel or any other individual of their choice to represent
them at the interrogation.

*An officer shall be entitled to be advised of the results of the investigation.

*An officer under investigation shall be entitled to a hearing and to hearing transcripts and
documents.

*An officer shall not have any adverse material placed in their file without an opportunity to
review and comment in writing.

*Except when on duty or acting in an official capacity, no officer shall be prohibited from
engaging in political activity or be denied the right to refrain from engaging in such activity.

Working together in a coalition in strong support of this important legislation and collectively
representing over 475,000 sworn law enforcement officers are the following national law
enforcement organizations:

Fraternal Order of Police (FOP)
International Brotherhood of Police Officers (IBPO)
National Association of Police Organizations (NAPO)
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Good morning. My name is Ed Pease. I serve as chairman of the Indiana Senate
Judiciary Committee and as Vice Chair of the Law and Justice Committee of the National
Cdnference of State Legislatures (NCSL). I am here this morning on behalf of NCSL to
present our objections to legislative proposals that would nationalize rules for state and
local law enforcement discipline. Let me first assure the committee that our purpose is not
to criticize specific procedural safeguards suggested in the bills, but to emphasize that
decisions regarding such procedures should be made at the state and local levels in
accordance with provisions of the federal and state constitutions. The federal constitution
protects rights, but it also establishes a federal system of government. In our federal
system, the states should be able to define the disciplinary procedures for their own
employees, provided that their constitutional rights are protected.

NCSL represents all of the nation’s legislatures in seeking to foster the goals of
federalism. We ask you to consider how the various proposals to detail procedures for
internal affairs investigations would affect our federalism. How would federal preemption
here affect accountability, responsiveness, and the capacity for innovation in state and local
government? We also ask you to consider questions regarding abrogation of sovereign
immunity, expansion of municipal liability, and federal court jurisdiction, all of which
deserve considerably more examination than we are able to offer here. In asking these
questions, we are not seeking to take the side of either the line officers or their supervisors
with respect to the procedures outlined in the bills. We simply seek to inform the
committee of the important reasons for leaving these decisions to state and local
governments.

Proposals to apply nationally imposed procedures for police disciplinary inquiries
would preempt state legislation. Under the sections entitled "states’ rights", some of the
bills specify that the law "does not preempt State law or collective bargaining agreements
or discussions during the collective bargaining process that provide rights for law

enforcement officers that are substantially similar to the rights that are afforded by this



section." The phrase is not benign; it opens challenges to virtually every state law that is
not identical. So we are concerned about the extent that the bills would substitute the
judgment of Congress for the considered decisions of the nation’s other legislative bodies at
the state and local level.

Supervision of state and local law enforcement has always been an area of state and
local authority. In describing the federal Constitution, James Madison noted that the
federal powers were "few and defined." On the other hand, "[t]he powers reserved to the
several States will extend to all objects which, in the ordinary course of affairs, concern the
lives, liberties, and properties of the people, and the internal order, improvement, and
prosperity of the states." Federalist No. 45. The dispute over the reach of the central
government resulted in the adoption of the Tenth Amendment, reserving powers to the
states and to the people. That states should feel strongly about maintaining control over
their own police forces should come as no surprise. The West Virginia Constitution states
the principle in this way: "Among the powers so reserved to the States is the exclusive
regulation of their own internal government and police; and it is the high and solemn duty
of the several departments of government, created by this Constitution to guard and
protect the people of this state from all encroachments upon the rights so reserved."
Article 1.2.

In addition to the historical and constitutional roots of state and local control of
police are three practical reasons that Congress should retreat from preempting state laws:
accountability, responsiveness, and innovation.

In order for legislators at the federal and state level to remain accountable to their
constituents, it is important that the constituents know who should receive credit or blame
for passage of a law. When Congress forces states to pass laws, accountability is muddled.
Were Congress to mandate that states pass the police officers’ bill of rights, then state
legislators, who should act according to the best interest of their constituents, would be

compelled instead to act according to the wishes of Congress. Depending upon how the
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issue might arise at the state and local level, police officers, victims of alleged police
misconduct, communities, and police supervisory personnel would be uncertain whom to
hold responsible for the act of the state legislature.

Part of the issue of accountability is the decision made in these bills to abrogate
state sovereign immunity. Abrogation of sovereign immunity is a strong weapon to force
compliance with laws essential to the national purpose. In these bills, states are being held
accountable to an undefined, ambiguous goal of "substantial similarity." Under the statute,
failure of a state to pass a law substantially similar to the federal bill would open them to
suit in state court for "pecuniary and other damages." Litigation to define what comprises
"substantial similarity" could last indefinitely. While NCSL agrees with allowing flexibility
when requiring state action, these bills include a penalty of unknown magnitude -- the
abrogation of sovereign immunity -- for violation of an undefined law. Taking the drastic
step of abrogating sovereign immunity seems particularly inappropriate and unfair given
the intended flexible language of the proposals.

Creating a federal cause of action that state courts would be mandated to hear is an
unusual proposition for the federal Congress. This choice further erodes government’s
accountability by saddling the courts of one jurisdiction with rights created by another level
of government. Adding a claim for damages against departments that do no comply creates
added liability in states that rely upon the mandamus procedure to insure compliance with
procedural due process. Although there appears to be an effort to leave the matter to state
courts, federal courts would inevitably be called upon to interpret the extent of preemption
under federal law. Eventually, the Supreme Court would be called upon to determine the
extent of preemption. Members of the Supreme Court have publicly stated their objection
to Congressional expansion of federal court jurisdiction into areas of traditional state
power.

The proposals’ efforts to hold cities accountable actually places them in an

untenable position. These bills could create a costly dilemma for municipalities that face
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increasing pressure to take steps to stop police misconduct. They are currently subject to
lawsuits under 42 U.S.C. sec. 1983 for certain violations of civil rights by their law
enforcement personnel. On the other hand, these bills propose to create federal
procedural rights for law enforcement personnel that would form a basis for Section 1983
lawsuits beyond the due process protections afforded by the Constitution. Since the bills
create additional rights under federal law, officers could possibly state a claim against the
employer under 42 U.S.C. sec. 1983 in federal court. In seeking the discharge of an officer
whose conduct indicates potential to violate the rights of citizens and subject the
municipality to liability, the municipality could open itself to suit by the officer. Further, by
abrogating state sovereign immunity, Congress would give the police officer greater rights
against the state than exist for the victim of alleged police misconduct.

With respect to the question of responsiveness, state legislatures have been actively
listening to individuals and groups seeking the procedural safeguards now sought in
Congress. In the past several years, states have been active in according procedural rights
to law enforcement personnel. In fact, nearly half of the states have statutes that provide a
variety of statutory safeguards, including six states that have passed laws designated as "law
enforcement (or police officer) bill of rights." Other states offer protections through court
interpretations of due process rights, and local communities also offer procedures through
ordinances and collective bargaining agreements. Worthy of separate consideration is the
question of whether court interpretations of the requirements of due process would satisfy
the congressional mandate for substantial similarity.

Under Indiana law, we have outlined specific causes for discipline, including neglect
of duty and conduct injurious to the public peace or welfare. Before any officer of a town’s
force may be suspended in excess of five days, the officer must be notified in writing of the
specific conduct giving rise to the charges. The officer is entitled to a hearing before the
town’s safety board at which he or she is entitled to counsel, to cross-examine witnesses,

and to require production of evidence. Appeals may be filed in state court. These rules



are in place to specify some of the requirements of due process. Further refinements of
constitutional requirements are made by the courts as well as the legislature. We
encourage members of Congress to examine their state laws that federal legislation would
preempt.

If Congress passed preemptive legislation, state legislatures and city councils would
no longer be as responsive to their citizens. The democratic debate would be shut down at
those levels of government. Should there be some particularly egregious act by a police
officer that calls for a response in law, states and local governments would be unable to
take any measures other than those defined by federal statute. Congress may claim that it
is only trying to be responsive itself, and in fact, these hearings arise from efforts to be
responsive to a sector of interest. Nevertheless, action by the national government
necessarily means that every other level of government cannot respond to citizen concerns.
Too often, parties interested in seeking legislative assistance for their perspective turn to
Congress when they are unsatisfied with the results in their states. Often, it would be more
affirming of the process of democratic representative government to continue the pursuit of
particular goals at the local and state level. Because workable solutions in one part of the
country may be unnecessary or burdensome in another, it is essential that Congress leave
the Constitution as the floor and allow states and localities the flexibility to respond to their
particular needs. |

Finally, the passage of this legislation could foreclose many opportunities for states
and localities to develop innovations in handling issues of police misconduct. With
Congress preempting the field, states would have little incentive to evaluate how they can
better balance the rights of the community with the rights of the individual police officer.
When a community is thrown into turmoil over police conduct, it is important for the
community to bring together the police and the other parties to communicate to find a
workable solution. So long as they are able to do so within the boundaries of the

Constitution they should be able to work without the intrusive hand of the central
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government. Even in circumstances that are not of crisis proportions, communities can
resolve the balance between individual and societal rights and responsibilities through
agreements that would not necessarily conform to the Congressional mandate in every
detail. Yet by including such details as mode of questioning and duration of rests for
personal necessities in federal law, these details are elevated to a substantial and
unwarranted degree. State and local laws and agreements can suitably address such issues
as damages or remedies, and promotions or reassignments.

The federal Constitution provides a baseline of constitutional action by the states.
Any further requirements from the federal level interfere with the capacity of states to act
as laboratories of democracy. Once the federal government acts, it is virtually impossible
for it to remove itself from the field. Because of institutional differences, Congress acts
more deliberately in responding to societal needs; state legislatures and local legislative
bodies are often able to react swiftly to perceived needs.

There are times when the national government needs to intervene when states and
localities fail, especially in protecting the civil liberties of citizens in situations where the
democratic process may not protect minorities or the unrepresented. There is little
evidence that this is one of those times. Police officers are well represented and are able to
communicate effectively with state and local legislative bodies. Congress should not inject
itself unnecessarily into matters of principally local concern. We urge you to suspend
action on these bills unless and until it is shown that what is at stake is truly a national
interest and not merely an issue common among all the states. Substituting your judgment
for the judgment of the several state legislatures should be avoided so that the ability of
state and local governments to be accountable, responsive, and innovative is affirmed.

Thank you for inviting NCSL to present these issues to the subcommittee.
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Mr. Chairman, Members of the Subcommittee:

My name is Robert Scully. I am the President of the
National Association of Police Organization which represents over
135,000 rank-and-file police officers across the nation. I also
serve as Vice President of the Detroit Police Officers Association.
I have been a member of the City of Detroit police force since
1967.

I am here today at the invitation of the Subcommittee to
address a matter of deep concern to all of the more than 500,000
rank-and-file law enforcement officers in the United States, namely
achieving and maintaining for all police officers the fundamental
American right of due process, including a fair hearing, in
connection with disciplinary matters relating to their employment.
For some years achieving this goal has been the focus of Federal
legislative efforts to enact what has been identified as the Police
Officers Bill of Rights.

However, before discussing such legislation let me begin
by thanking the Subcommittee and its Chairman for providing me with
this opportunity to appear before you. Police officers are sworn
to serve the public and accordingly they tend generally to neglect
their own interests as being secondary. Accordingly, it is good
for them to know that there are members of Congress who are
concerned about their welfare and who are prepared to take

appropriate action along these lines.



For example, in the Crime Bill that passed the House of
Representatives on November 27, 1991, there are provisions
introduced by Congresswoman Louise Slaughter of New York which
would establish a National Commission to Support Law Enforcement;
(2) there are provisions introduced by Congressman Ed Feighan of
Ohio which would assist the States in funding college and graduate
educational opportunities for law enforcement officers; and (3)
there are provisions introduced by Congresswoman Pat Schroeder of
Colorado which would establish a national program dealing with
stress related problems affecting law enforcement officers and
their families. Further the Crime Bill contains the Brady Bill
which would establish a national five working day waiting period
for the purchase of handguns which Chairman Schumer so skillfully
succeeded in steering through the House with substantial assistance
from Congressman Jim Sensenbrenner of Wisconsin. These are
provisions that show that you care about cops and for that we are
all grateful.

On the other hand, we do not appreciate the fact that
these and other badly needed anti-crime provisions are presently
stalled in the Senate and may not become law this session. Nor are
we pleased by the fact that the Police Officers Bill of Rights
which passed the Senate on July 15, 1991, was not included in the
pending Crime Bill by the Conferees. Indeed, but for that fact we

would not be here today.



The foregoing circumstance does provide me with an
opportunity, however, to explain to you why a Police Officers Bill
of Rights is badly needed.

Over the last two decades more than 75 bills have been
introduced in Congress which would provide to State and local law
enforcement officers specific procedural rights in connection with
internal police department disciplinary proceedings. These bills,
generally referred to as "The Police Officers Bill of Rights,"
reflect the fact that while under State law and/or collective
bargaining agreements many of the approximately 500,000 law
enforcement officers in the United States enjoy procedural
protections against arbitrary, vindictive, and discriminatory
discipline imposed by police management, vast numbers of law
enforcement officers have no such protections. This is because in
many States no statutory "bill of rights" exists and collective
bargaining over discipline is not available to law enforcement
officers. In this connection I have attached to my statement a
listing of some, if not all, of the State laws which presently
provide such a bill of rights or collective bargaining, or both, to
law enforcement officers.

The congressional proponents of a police officers bill of
rights over the last two decades have been many. For example,
twenty years ago, then New York City Congressman Ed Koch, who later
served as that city's mayor, declared most eloquently in support of

his proposed police officers bill of rights bill, as follows:



This bill does not provide any special privi-

leges for police officers; it simply affirms

the rights they are due as citizens of this

country. It is unfortunate that in a nation

like ours such a bill is needed; but history

has shown all too often that policemen's

rights are abridged by local department regu-

lations and procedures. 1In some communities,

. . . When accused of malfeasance, [police

officers] are not given the same rights and

protections accorded ordinary citizens.

Furthermore, an imbalance has evolved because,

while we have taken steps to insure the rights

of defendants and complainants, we have failed

to protect the rights of policemen.

And over the last two decades many other lawmakers too
numerous to mention from both sides of the aisle have supported a
Police Officers Bill of Rights.

Congressional concern for the procedural rights of law
enforcement officers reached its high point during the First
Session of the current Congress when on July 11, 1991, the Sénate,
by a vote of 55 to 43, adopted S. 1241, the Police Officers Bill of
Rights Act of 1991 ("POBR"), which had been introduced by Senator
Joseph Biden of Delaware, Chairman of the Senate Judiciary
Committee. The bill was made part of the Omnibus Crime Bill which
passed the Senate on July 15, 1991.

Under Senator Biden's POBR, police officers subjected to
investigation or interrogation in connection with disciplinary
matters (other than of a criminal nature) would be entitled to the
following basic rights:

1) Questioning must be conducted at reasonable times

and for a reasonable amount of time:;



2) Questioning must be held at the office of those
conducting the investigation or where the officer normally reports
for duty unless the officer agrees otherwise;

3) The officer must be advised in advance of the
identity of the interrogator and the nature of the investigation;

4) Police officers must not be threatened, harassed or
rewarded (except an offer of immunity from prosecution) to induce
the answering of a question;

5) Questioning must be recorded and a copy of a
transcript must be made available to the officer wunder
investigation;

6) The officer shall be entitled to have counsel or any
other single individual of his choice present at the interrogation;

7) An officer shall be entitled to be advised of the
results of the investigation; and

8) An officer under investigation shall be entitled to
a hearing and to hearing transcripts and documents.

The bill also protects an officer from having any adverse
material placed in his file without an opportunity to review and
comment in writing.

These and several other procedural rights would be
required to be provided to all law enforcement officers under
Senator Biden's bill.

As you know the Bill of Rights did not fare as well in
the House principally because of massive opposition, regrettably at

public expense, by police management, and State, county and city



government lobbyists who oppose such a law. I note that their
representatives are here again today in opposition to such
legislation. I know, however, that there are many in their ranks
who came up the service ladder from patrol officer or deputy
sheriff to chief or sheriff who agree with us on the need for this
legislation. They have told us so privately.

Indeed, as the representative of more than 135,000 rank-
and-file police officers whose police associations and unions
belong to the National Association of Police Organizations which
actively supported the bill, I must publicly state that I believe
police management's opposition to POBR to be shortsighted,
unenlightened and unfair.

There is no question that police officers are engaged in
a highly dangerous and stressful occupation, and as you know, cops
are on the job 24 hours a day. Further, police officers are held
at all times to a standard of conduct which is much higher than
that required in other occupations. Also, police officers are
extremely vulnerable to false accusations and other abusive conduct
in the course of performing their difficult and dangerous jobs.
Further, it is well known in police circles that an officer who has
been terminated for alleged misconduct by a law enforcement agency
will usually find it viftually impossible to be reemployed in law
enforcement.

These considerations, and the absence of basic procedural
rights in connection with disciplinary proceedings in too many

jurisdictions, make the prompt enactment of a police officers bill



of rights at a national level imperative. That it has been
vigorously opposed by police management groups only serves to
signify to me their failure to act in accordance with the enlight-
ened image that they would like to project to the public, and more
importantly, their failure to support the men and women in blue who
are so loyal to them on the job.

In fact, the experience of the hundreds of member
organizations in NAPO, representing more than 135,000 law enforce-
ment officers nationwide, is that the existence of a state law
enforcement officers bill of rights, or a collective bargaining
agreement, has not prevented a responsible police department from
imposing discipline upon an abusive, corrupt or irresponsible
police officer. On the other hand, the existence of a bill of
rights provision under law, or similar provisions in police officer
collective bargaining agreements, has served to protect police
officers from unfair and discriminatory treatment that they
otherwise would have had to endure without recourse.

I firmly believe that if police officers are expected to
protect American society from the growing scourge of crime and
criminals, it follows that they must be provided with rights and
benefits that are commensurate with the physical and emotional
risks and hazards that their jobs entail.

Accordingly, the National Association of Police Organiza-
tions plans to continue its efforts on behalf of the Police
Officers Bill of Rights and urges this subcommittee to move forward

promptly on this badly needed piece of legislation.



Toward this end I have attached to my testimony an
article from the Spring, 1987 issue of the University of Baltimore
Law Review written by Professor Byron L. Warnken of that law
school. I consider Professor Warnken's article to be a persuasive
brief in favor of the kind of legislation that we seek. Indeed,
the article has an appendix which contains a "Model Law Enforcement
Officers' Bill of Rights." Professor Warnken is undoubtedly the
nation's leading academic authority on the Police Officers Bill of
Rights, and I was fortunate in being able to persuade him to join
us today. He has indicated that he would be pleased to provide the
Subcommittee members and staff with such assistance as they might
deem appropriate in fashioning such legislation.

I thank the Subcommittee for having scheduled this

hearing and for your kind attention.



STATUTORY REFERENCES

Bill of Rights/Collective Bargaining

Arkansas Stat. Ann. § 14-52-301 (1991)
Title 14, Chap. 52
"Bill of Rights for Law Enforcement Officers"

California Deerings Codes, Government § 3300 et seq. (1992)
"Law Enforcement Officers' Bill of Rights Act"

Connecticut Gen. Statutes Ann. chap. 3, Title 7 § 474, 7-474
(1991)
"Collective Bargaining Agreements - Policement & Firemen"

Delaware Code § 9200
Title 11 (1991), Chap. 92
"Law-Enforcement Officers' Bill of Rights"

District of Columbia Code § 4-110 (1991) Part V, Title 4
"Police & Fire Departments" chap. 1 "Metropolitan Police"

Florida Statute (1990), § 112.532, Title X, part VI, chap 112
"Law Enforcement & Correctional Officers Rights"

Hawaii Code Ann., Chap. 89, Title 7, § 89C-1 (1991)
Division 5, § 89-6
"Collective Bargaining in Public Employment"

Idaho Code § 19-5100 (1991), Title 19 chap. 51
"Peace Officer Standards"

Illinois Rev. Stat. ch. 24, § 10-1-18.1 (1991)
"Police Removals or Suspensions"

Indiana Code Ann. § 36-8-3.5-17 (Burns) (1991) Title 36
"Police & Fire Depts. =-- Disciplinary Actions"

Kentucky Revised Statutes (1991) § 15.520, chap. 15 - KRS
"Policemen's Bill of Rights" (Baldwin)

Louisiana Statutes -- LA.R.S. § 33:2560 (1991), Chap. 5
"Fire & Police Civil Service Laws"

Maryland Ann. Code Art. 27, § 727 (1991)
"Law Enforcement Officers' Bill of Rights"

Massachusetts, Ann. Laws of MA, chap. 22 22:9A (1991)
"State Police-Appeal & Review - Disciplinary Proceedings"

Missouri R.S. Mo. (1990) § 590.500, Title 38
"Disciplinary Rights" (Law Enforcement)



Montana Code Annotated, Title 39, part 4, chap. 31, § 39-31-401
"Collective Bargaining for Public Employees"

Title 7, chap. 32, part 41
"Metropolitan Police Law"

Minnesota Statute (1991), § 179A.03, Chap. 179A
"Public Employment Labor Relations - Collective Bargaining"

Nevada R.S. Ann. § 289.070, Title 23 (1989)
"Public Officers & Employees"

New Jersey Stat. § 40A:14-155 (1991), Title 40A
"Fire & Police Municipalities"

New York CLS CPLR § 75 (1991), Article 78
Civil Service Law § 75, Title B
"Proceedings Officers"

Ohio Ann. Code § 4117.01 (Baldwin)
Title XLI (1991)
"Public Employee's Collective Bargaining"

11 Oklahoma Statute § 51-102 (1990), Title 11, Chap. 1
"Collective Bargaining", Article LI "Fire & Police Arbitration"

Oregon Revised Statutes § 243.650 (1989),

Title 22, § 243 650-782

"Public Employee Rights & Benefits, Collective Bargaining"
§ 236.430

Pennsylvania Statutes, chap. 7, 43 P.S. § 217.1 (1991), Title 43
"Collective Bargaining by Policement or Firemen" § 217.1-10

Puerto Rico - 25 L.P.R.A. § 1013-1014 (1988) Title 25,
part 8 chap. 95
"Police of Puerto Rico"

Rhode Island Gen. Laws § 42-28. 6-1 (1991)
Title 42, Chap. 28.6-1-15
"Law Enforcement Officers' Bill of Rights"

South Dakota Codified Laws § 3-7-17 (1991), Title 03
"Law Enforcement Civil Service"

Tennessee Code Ann. § 38-8-307 (1991), Title 38 part 3
"Investigations of Police Officers"

Texas Gov't Code § 143.057 (1991), Title 5 chap. 143
"Disciplinary Actions -- Municipal Officers"



Vermont Statutes Ann. 3 V.S.A. § 1004 (1991), Title 3,
part 1, chap. 27

"State Employees Labor Relations Act -- State Police"

Virgin Islands Code; 23 V.I.C. § 6 (1991), Title 23, Chap. 1
"Police Force - Internal Security and Public Order"

Virginia Code Ann. § 2.1-116.1-.5 (1991)
"Policeman's Bill of Rights"
"TLaw Enforcement Officers' Procedural Guarantees"

Revised Code of Washington -- RCW 36.65.050 (1991), Title 36,
Chap. 36.65

"Fire Protection or Law Enforcement Units - Collective Bargaining"

Wisconsin Stat. § 154.01 (1989-1990)
Chap. 164
"Law Enforcement Officers' Bill of Rights"
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Representing America’s Finest National Association of Police Organizations, Inc.

1920 L Street, N. W. » Washington, D.C. 20036
(202) 223-6515 » Facsimile: (202) 296-7220

ROBERT SCULLY

Robert Scully, Vice President of the Detroit Police
Officers Association (DPOA), is President of the National Associa-
tion of Police Organizations (NAPO).

Scully, 46, was one of the founders of the 135,000 member
group which represents member organizations on national political
and legislative issues and which serves as an informational
clearing house. NAPO also conducts educational seminars on topics
such as Collective Bargaining, Fair Labor Standards Act, drug
testlng, pension and benefits and occupational health and safety
issues.

When NAPO was formed in 1979, Scully was elected its
first secretary. He was named Vice President in 1981 and was
appointed President in May 1982 to fill a vacancy. He was elected
President in 1983 and re-elected in 1985, 1987, 1989, and 1991.

A Detroit Police Officer since October 1967, Scully
served five years in a patrol car and four years as a court
security officer.

He became a full-time officer in the Detroit Police
Officers Association in 1976, when he won election as Sergeant-at-
Arms.

Two Yyears later, he was elected the Union's Vice
President, winning re-election in 1980, 1982, 1984, 1986, 1988 and
1990. Michigan's largest police union, the DPOA represents the
4,000 sworn, non-supervisory personnel of the Detroit Police
Department. Since 1973 Scully has been a member of the team that
negotiates the DPOA - City of Detroit collective bargaining
agreements. COOQ{

A nativelZ ¥\ Scully graduated from Redford St.
Mary High School and attended the University of Michigan.

He and his wife, Patricia, are parents of two boys.
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LAW REVIEW

The Law Enforcement Officers’ Privilege Against Compelled
Self-Incrimination
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STATEMENT OF SENATOR JOSEPH R. BIDEN, JR.
INTRODUCING
"L AW ENFORCEMENT OFFICERS’ BILL OF RIGHTS OF 1995"
FEBRUARY 1, 1995

Mr. President: Today | and Senator McConnell are
Introdueing the "Law Enforcement Officers’ Blll of Rights Act of
1995," a bil aimed at protecting the rights of law enforcement
officers on the front line of this natlon’s fight against violent crime
and drug trafficking.

Police work Is an Incredibly difficult job, demanding split-
second declslons that have llife-or-death consequences. My
colleagues may be surprised to find that despite the critical role
that front-line law enforcement officers play to enforce the
Constitution’s rights and guarantees, and the related need to
guarantee the highest standards of police conduct, Internal
disciplinary procedures in law enforcement agencies continue to
vary widely across the natlon. |

The often ad hoc¢ procedures that many departments use to
gulde internal Investigations frequently allows police executives to
take arbitrary and unfair actlons against Innocent police ofiicers,
while allowing culpable officers to avold any punishment at all.
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The 'Law Enforcement Officers’ Blll of Rights is designed to
replace the ad hoc nature of many Internal police Investigations by
eneouraglné gtates to provide minimum procedural standards to
gulde such Investigations. The standards and protections offered
by this bill are modeled on the Standards for Law Enforcement
Agencles developed by the Natlonal Commission on Accreditation
for Law Enforcoment.

As the preface to the Commisalon’s standards on Internat
aﬂ‘alr_s notes:

The internal affalrs function Is Important for the maintenance
of professional conduct In a law enforcement agency. The
integrlty of the agency depends on the personal integrity and
discigline of each cmployee. To a large degree, the pubic
image of the agency Is determined by the quality of the
Internal affairs function In responding to allegations of
misconduct by the agency or Its employees.

The specific standards and rights guaranteed by the Law
Enforcement Officers Blif of Rights Introduced today include:

The right to engage or ot to engage In political activities
independent of an officer’s offlcial capacity;
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The right to be Informed by a written statement of the charges
brought against an officer;

The right to be free from undue coercion or harassment
during an investigation; and

The right to counsel during an Investigation.

The provisions of this blll will take effect at the end of the
second full legisiative term ot each state. After such time, a law
enforcement offlcer whose rights have been abridged may sue In
state court for pecunilary and other damages, Including fuli
reinstatement.

Although the bill provides certain pracedural rights, it glves
states conslderable discretion In Implementing these safeguards,
including the flexibility to provide for summary punishment and
emergency suspensions of law enforcement officers.

It is also Important to note what the bill does not do. The bill
explicitly provides that the standards and protections governing
internal Investigations shall not apply to investigatlons of criminal
misconduct by law enforcement officers. As a result, criminal
Investigations of law enforcement efficers would not, be affected by
this blll.

@oo4
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Moreover, the protections In this bill do not apply to minor
violations of departmental rules or regulations, nor to actions taken
on the basis of an offlcers’ employment-related performance.

| would also like to acknowledge the hard work of several of
the natlon’s leading law enforcement organizations on this
important blil. The real leaders behind this effort -- and they have
been the leaders since the Pollce Officers’ Blil of Rights won
passage In the Senate In 1991 -- are the Fraternal Order of Police,
the National Assoclation ot Pollce Organlzaﬂbns, and the
International Brotherheod of Police Officers. No one should be
confused about where the force behind the Law Enforcement
Otficers Blll of Rights lles - It lles with these organizations.

Finally, let me say to the entire law enforcement community --
you enjoy one of the most amicable and productive relationships
between the rank and flle and management. Many have observed
that the reason for these relations Is the fact that today’s chief was
yesterday’s patrol officer -- just as today’s patrol officer wiil be
tomorrow’s sheriff. That Is why | look forwarci to working with all
members of the law enforcement community to pass legislation
protecting the rights of all law enforcement officers.

@oo5
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Mr. President, | have heard many members of the Senate
reflect on the commitment of those brave Individuals who risk thelr
lives as a front-line law enforcement officers. Mr. President, the
blll we introduce today gives every member of the Senate the
chance to provide at ieast some of the protections these police
heros deserve.

Thank you.
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By SEN. JOSEPH R BIDEN JR that all officers enjoy the right to join a viously enacted, but never rea]ized,g"ji{i‘-_vz-&:

Our nation’s police officers — our first union and bargain collectively. No officer tional commission to support police. dj‘ﬁ-“"" '
2 b

line of defense against crime — are called should ever be fired, harassed or even de- cers, which will place idea about how‘-Eg;i :
on to take an ever greater role in working moted for exercising these rights. Simi- improve their situation on the natip'q" Oy

with their communities. And rightly so — larly, police officers should not be forced agenda. oy
stopping violent crime requires police offl- to do 901it1ca_1 campalgn work that con- Still, more needs to be done. Td:its -
cers to "walk the beat” and work one-on- - flicts with their own beliefs. credit, the law enforcement community is

one with more members of the community Recently, a federal appeals court actu- taking its own initiative, with the estab-
than ever before. _ ally upheld the dismissal of an Illinois lishment by the 165,000-member National
These changes add to the already in- deputy sheriff for refusing to help re-elect Association of Police Organizations
credibly difficult job facing our police, who the sheriff, Our natiori will ensure that we . (NAPO) of a National Law Enforcement
credibly difcUlt 108 o’ dacisions  that Dave a professional palice force by avoid- Officers’ Rights Center. The center will"d
b essianal PO o Y s nn  conduct research and serve as a cleazing+tris



" have life or death consequences for them-
~ selves, crime victims, innocent bystanders
and criminels. Suicides — a leading cause
of death among police officers — offer
. stark testimony to the leve] of stress in po-
. lice work. .

As we demand more and more of our na-
tion's police officers, they need our ::xg-
port. Guaranteeing the highest standards
of police conduct — as in any profession —
requires a motivated and committed work
force.
 We must give our police the support
they need to meet the highest professional
standards, including attention to practical
issues that affect thelr working environ-
ment. First, internal investigation and dis-

ciplinary procedures must ensure both

that rio culpable officers avoid punishment
and no innocent officers are treated un-
fairly. Without these procedures both po-
lice officera and citizens lose faith in the
law enforcement gystem.
A metivated work force also requires
J— L} ——— teeman.nen

INE LIEEE ProCulal CULIMUULG wian ueave®

. glize police officers.

As public servants, police officers are
our employees — so it is all of our respon-
sibilitles to provide the support and work-
ing environment that builds an enthusias-
tic and effective work force. )

The crime bill that I sponsored in the
Senate, which was recently signed into law
by President Clinton, takes several impor-
tant steps toward the kind of working en-
vironment that will help-produce the best
police work force — and the best police
work.

First, in providing 100,000 new law en-
forcement officers, the new crime law will
help ease the crushing load that skyrock-
eting crime rates and Increased public de-
mands place on police forces already
stretched to the limit. Second, it commits
new resources to address problems of
stress thet afflict most officers and their
farnilies at some point in their careers.

Third, the law facilitates crestion of & pre-

house for information on law enforcement,. .
officers’ legal rights; undertake trainjng” -
programs
grams for the lawyers who represent then, .1,
monitor litigation,
court” briefs where appropriate; and work:. .,
to improve relations between police,offi-,: .
cers and the communities where they *‘j;'

for police and education . pro- "t
filing “friend of thes,

serve. 'S
I welcome the formation of this despef=‘-
ately needed center by NAPO and look for-.++
ward, as chairman of the Senate Judicidry-c-
Committee, to working closely with itip <
developing legislation to ensure that 1aw ;.
enforcement officers’ rights are preserved

- A

and enhanced. i

Law enforcement officers risk their ives ™

every day to protect our right to be free””
from harm. The least we can do is protect -
their rights in return.

0T

G, e

ayed -

Biden, D-Del., is chairman of the Sengie« ;.

Judiciary Committee. I



10/20/94 18:29

B 202 842 43986 NAPO @oo02

President

THOMAS J. 3COTTO
President, Detective
Endowment Association
of New York City

New York, NY

Executive Vice President
"TONY LOIZZO

Senior Vice President
Dade County PBA
Miami, FL

Recording Secretary
O.J. HOLT

President, Central
Coast Chapter, PORAC
San Jose, CA

Treasurer

ROBERT SHEEHAN
President, Hillsborough
County PRA

Tarnpa, FL

Sergeant-at-Arms
MARTIN MeKEAN
Executive Sacratary,
Ohio PBA

Berea, OM

Executive Secretary
8.D. "BUD" STONE
Past Prasident PORAC
Barkelsy, CA

NATIONAL ASSOCIATION OF POLICE ORGANIZATIONS, INC.
Representing America’s Finest
750 First Street, N.E., Suite 935 « Washington, D.C. 20002-4241
(202) 842-4420 - (800) 322-NAPO « (202) 842-4396 FAX

Executive Director
ROBERT T. SCULLY

Legisiative Counsel

JULES BERNSTEIN
UNDA LIPSETT -

FOR IMMEDIATE RELEASE
October 13, 1994

CONTACT: Elizabeth McGee
' (202) 842-4420

National Law Enforcement Officers Rights Center
Established by National Association of Police
Organizations |

WAS'HINGTON. D.C., October 13 — The National LLaw Enforcement Officer
Rights Center was established this week by the 175,000-member National
Association of Police Organizations (NAPO) to protect officers' legal and
constitutional rights “that are being infringed upon by a wave of anti-police civil
litigation."

"Our society must recognize that you don't check your rights at the door

when you walk into the station house and put on your police badge," sai_d NAPO
Executive Director Robert T. Scully.

"Unfortunately, at a time when Americans' number one concern is crime,
our first line of defense — law enforcement officers — are increasingly becoming
paralyzed by the prospect that they will be sued for doing their job," Scully
commented. “Stopping violent crime requires empowering law enforcement

officers, not immobilizing them. Police must have confidence that the legal system
is thelr ally, not their enemy.

“That's why we have established this Rights Center,"* Scully explained. "By
improving the working conditions and morale of law enforcement officers, it will

~ help us win the war on crime.®

-MORE-
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National Law Enforcement Officer nghts' Center Established
Page Two

Sen. Joseph R. Biden, Jr. (D-Del.), in a statement, added his support: “|
welcome the formation of this desperately needed Center by NAPO and look
forward, as chairman of the Senate Judiciary Committee, to working closely
with It in developing legislation to ensure that law enforcement officers’ rights
are preserved and enhanced. Law enforcement officers risk their lives every
day to protect our right to be free from harm. The least we can do is protect
their rights in retum.” | |
‘. Scully explained the need for the Center by outlining a series of
obstacles that police officers face in doing their jobs, including:

I Alitigation "explosion” resulting from "an entire cottage industry of trial
lawyers who solicit the public to sue law enforcement officers, motivated
by the prospect of large damage awards and hefty fees."

I Lawsuits and disclplinary action against police officers “for doing nothing
more than following existing police department policies to the letter.”

1 Employers forcing police officers to engage in political activity against
their will. Scully cited a recent federal appeals court ruling which upheld
the dismissal of an lllinois deputy sheriff over his refusal to participate in
the sheriff's re—election campaign. '

1 Officers who are denied their "constitutional right to live where they
choose through restrictive residency requirements.” A New Hampshire
appeals court upheld such a rule last year, declaring that the right to live
where one chooses is "fundamental* but not absolute.

1 Unlawful firings, harassment and demotions resulting from officers’
involvement in union organizing efforts. "A motivated work force requires
that all officers enjoy the right to join a union and bargain collectively,”
Biden said.

-MORE-
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National Law Enforcement Officer Rights Center Established
Page Three

"Every other group out there — our public employers. the attorneys who sue us,
and even criminals — has well-funded, effective organizations busily fighting for their
rights,” Scully said. "We believe the time has come for police officers to have the
same."

According to Scully, the Rights Center will:

1 Beaclearinghouse on issues affecting the legal rights of law enforcement
officers; |

I Research labor and employment, contract, pension, criminal and constitutional
law as they affect police officers' rights;

' Train law enforcement officers about proper techniques in search and seizure,
use of deadly force and other key issues;

1 Conduct legal education programs for attorneys representing police officers;
8 Follow key legislation in Congress and the state legislatures;

1 Track important legal cases and file “friend of the court” briefs;

i Produce a law enforcement officer employment rights and responsibilities
manual; and
1 Open new lines of communication between law enforcement officers and the

people they protect, removing misunderstandings that can keep police and their
communities at odds.

NAPQ's Executive Director, Robert T. Scully, is a 26—-year veteran of the Detroit
~ police force. NAPO's President, Thomas J. Scotto, is the President of the Detectives'
Endowment Association of New York City. The Center's director is Professor Byron L.
Warnken of the University of Baltimore School of Law. He is a national authority on
'Iegal issues pertaining to law enforcement officers.
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NAPO ls a coalition of police unions and associations from across the United
States. NAPO represents 3,000 police organizatiohs with a combined membership of

175,000 law enforcement officers.
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Law Enforcement Officers' Bill of Rights Act of 1995
S.334 McConnell/Biden--H.R. 878 Lightfoot/Stupak

Law enforcement officers are engaged in arguably the most dangerous and stressful occupation
requiring life and death decisions all in a day's work. Officers are also held to a higher
standard of conduct than is required by other occupations and are vulnerable to false
accusations and abusive conduct in the course of performing their jobs. For example, officers
are often subject to lawsuits under Section 1983, Title 42 of the United States Code.

Citizens enjoy legal projections against abusive or improper conduct by law enforcement
officers. Unfortunately, law enforcement officers are sometimes subjected to abusive and
improper conduct on the part of the department through which they serve. In many
jurisdictions, these officers have no procedural protections and some are even terminated for
the most minor of infractions. These conditions and the absence of basic procedural rights
make the prompt enactment of the Law Enforcement Officers Bill of Rights imperative. If
police officers are expected to protect American society from the scourge of crime, it follows
that they must be provided with rights and benefits commensurate with the physical and
emotional risks that this job entails. We must demand for police officers the same rights we
demand from police officers.

Under this legislation, officers subjected to investigation or interrogation in regard to
disciplinary matters (other than of a criminal nature) would be entitled to these basic rights:

*Questioning must be conducted at reasonable times and for a reasonable amount of time.

*Questioning must be held at the office of those conducting the investigation or where the officer normally reports
for duty unless the officer agrees otherwise.

*Officers must not be threatened, harassed or rewarded (except an offer of immunity from prosecution) to induce
the answering of a question.

*An officer shall be entitled to have counsel or any other individual of his or her choice to represent he or she at
the interrogation.

*An officer shall be entitled to be advised of the results of the investigation.
*An officer under investigation shall be entitled to a hearing and to hearing transcripts and documents.

*No adverse personnel action shall be taken against the law enforcement officer unless the officer has been found
to have violated an administrative rule, following a due process hearing.

*An officer shall not have any adverse material placed in his or her file without an opportunity to review and
comment in writing.

*Except when on duty or acting in an official capacity, no officer shall be prohibited from engaging in political
activity or be denied the right to refrain from engaging in such activity.

Working together in strong support of this important legislation and collectively representing
over 475,000 law enforcement officers are the following national law enforcement groups:

Fraternal Order of Police (FOP)
International Brotherhood of Police Officers (IBPO)
National Association of Police Organizations (NAPO)
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SUBJECT: The Police Officers’ Bill of Rights Legislation

The National Association of Police Organizations (NAPO) has requested
Administration support for the enactment of federal legislation to provide state and local law
enforcement officers with specific procedural rights in connection with their employing
agencies’ noncriminal disciplinary investigations and proceedings. The following background
and analysis is provided in response to your staff’s request for information on this issue from
the legal, political, and policy perspectives.

Background

History of Congressional Action

Since 1970, more than 75 pieces of federal legislation to extend due process
protections to law enforcement officers have been introduced. In recent Congresses, several
different bills, generally referred to as the "Police Officers’ Bill of Rights" (POBR) have
been considered. During the 102nd Congress, despite Bush Administration objections, the
Senate adopted the Police Officers’ Bill of Rights Act of 1991 as part of the Senate crime
bill, S. 1241. A similar proposal was rejected by the House Judiciary Committee and
subsequently the Senate version was deleted from the House Conference Report crime bill,



by the Attorney General. This year NAPO worked with several other police labor and
management organizations and Congressional supporters to draft a revised POBR bill in hope
of again seeing it included in a Senate passed crime bill. However, due to the controversial
nature of the provision even its supporters made no serious effort to add POBR to S. 1607
during the Senate’s crime bill deliberations. The Senate passed bill also omitted any related
study requirement.

Major Provisions of the POBR

The POBR would protect law enforcement officers from arbitrary, vindictive and
discriminatory disciplinary proceedings by imposing a series of restrictions on any
questioning that could lead to a "disciplinary action,” including "suspension, demotion,
reduction in pay or other employment benefit, dismissal, transfer, or similar action taken . .
. as punishment for misconduct.” Among other things, the bill’s requirements include that --

(1) the questioning must be conducted "at a reasonable hour,” and "preferably" when
the officer is on duty in the absence of "exigent circumstances";

(2) the questioning must take place at the office of the investigators or the place
where the officer reports for duty unless the officer consents in writing to questioning

elsewhere;

(3) the officer must be informed before questioning of the name, rank, and command
of the questioner;

(4) all questioning must be done through a single investigator;

(5) the officer must be informed in writing of the nature of the investigation prior to
any questioning;

(6) questioning must be conducted only for a "reasonable period of time" and with
"reasonable” breaks;

(7) no threat, harassment, promise, or reward is permitted to induce the answering of
any question;

(8) all questioning must be fully recorded or transcribed, and a copy of the recording
or transcript must be made available to the officer; and

(9) the officer is entitled to the presence of counsel or another person of his choosing
during any questioning.

In addition, the person in charge of the investigation is required to inform the officer in



writing of the results of the investigation and any recommendations for disciplinary action,
and to fully disclose to the officer all "transcripts, records, written statements, written
reports and analyses, and video tapes” that are exculpatory or that are to be introduced at a
disciplinary hearing or used in support of disciplinary action.

Review of State Law and Other Protections

Under state law and/or collective bargaining agreements, many of the approximately
500,000 law enforcement officers in the United States enjoy procedural protections against
arbitrary, vindictive, and discriminatory discipline imposed by police management.

Currently, most officers in jurisdictions permitting comprehensive collective
bargaining secure these rights through contracts with the city or state. Other states offer
protections through court interpretations of due process rights, and local communities offer
procedures through ordinances as well as collective bargaining agreements.

Based upon a preliminary review, it appears that as many as seventeen states may
have enacted state statutes to provide officers with some specific procedural rights. Some of
these states -- including Indiana, Kentucky, New Mexico, West Virginia, and Nevada --
prohibit collective bargaining, especially for public employees, and thus rely on statutory
provisions to ensure due process during disciplinary proceedings. However, a number of
states that permit collective bargaining also have adopted statutory provisions granting due
process rights to police officers, including Florida, Illinois, and California. Other states that
appear to have adopted state bills of rights for police officers are Arkansas, Delaware,
Louisiana, Maryland, Rhode Island, Virginia, and Wisconsin. Some of these, like Arkansas,
provide for local discretion. Utah and Minnesota as of January 1992 had passed bills to
conduct studies about whether to adopt police officers’ bills of rights. The existing state
statutes guarantee many of the due process rights contained in the proposed federal
legislation.

Constitutional, Legal, and Policy Issues

Constitutional Issues

Enactment of a POBR proposal similar to that passed as part of the Senate crime biil
in 1991, would probably be held to be within Congress’s constitutional authority. The due
process clause of section 1 of the Fourteenth Amendment provides that no State shall
"deprive any person of life, liberty, or property, without due process of law.” Section 5 of
the Fourteenth Amendment empowers Congress to enforce section 1 "by appropriate
legislation.” Pursuant to section 5, Congress may prohibit or require State actions if it
concludes that such prohibitions or requirements are reasonable means of protecting the
constitutional rights protected by section 1.2 Section 5 legislation thus may impose

! Katzenbach v. Morgan, 384 U.S. 641, 652-53 (1966).
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limitations on the States’ discretion that are broader than the judicially enforceable limitations
contained within section 1.

The provisions of the POBR would be held to be within Congress’s section 5
authority so long as they can be described as "’plainly adapted’ to furthering th[e] aims" of
the due process clause. * The procedural requirements of the 1991 senate crime bill would
generally appear to satisfy this standard, although individual provisions might fail to pass
constitutional muster. For example, one provision [section 819(j) of S. 1241], which limits
the States’ ability to require law enforcement officers to disclose their personal assets, might
be held to be outside the section 5 authority because it does not appear to relate to procedural
due process.

Legal and Policy Concern

The NAPO supported POBR proposal raises a number of policy concerns. Anecdotal
evidence suggests that there are very real problems in a number of jurisdictions which have
not implemented adequate procedural protections for officers in disciplinary actions.
However, it is not clear that federal intervention of the scope or nature proposed by NAPO is
warranted or in the best public interest at this time.

Establishing a federal code of procedure for the investigation and adjudication of
disciplinary matters involving state and local law enforcement officers at a time that many
states are actively considering the need for such protections, while constitutional, raises
numerous questions of federalism and preemption. This is particularly true since no
comparable requirements are imposed on, nor deemed appropriate for, federal law
enforcement agencies and because some states and localities have affirmatively rejected
similar proposals.

There is some evidence to support the contentions of POBR opponents that in the
aggregate the bill’s requirements could impede effective police supervision and discipline.
For example, the written notice rule and other requirements would tend to bar a supervisor
from informally calling in an officer to counsel or talk with him or her when a question was
raised about his or her conduct. The use of undercover methods of investigation in relation
to possible disciplinary violations would appear to be entirely precluded. Moreover, some of
the specific requirements are modeled after state laws and/or collective bargaining provisions
which have beea cited in federal police brutality prosecutions and public corruption
investigations ag having deterred or prevented the employing police agency from looking into
early indications of problems and from taking appropriate disciplinary action. It is possible
that enactment of the proposed POBR accordingly could result in a need for substantially
greater reliance on federal civil rights prosecutions as the mechanism for enforcing police
discipline.

3 Katzenbach, 384 U.S. at 652.



Political Support and Opposition

Support for a federal POBR is grounded in NAPO and other rank and file police
organizations, including the International Brotherhood of Police Officers (IBPO),
International Union of Police Associations (IUPA), and the Fraternal Order of Police (FOP).
Opponents include police management organizations such as the International Association of
Chiefs of Police (IACP), National Sheriffs Association (NSA) and groups representing state
and local government interests, such as the National League of Cities (NLC), U.S.
Conference of Mayors, National Public Employers Labor Relations Association, and the
National Conference of State Legislatures (NCSL).

On the Hill, POBR has a number of key supporters most notably Senate Judiciary
Committee Chairman Biden. Despite his previous support for and sponsorship of this
legislation, Senator Biden did not include the measure in the crime bill in order to avoid a
fight over it. This decision surprised many in the House who thought that the strategy for
passing the POBR was to have it in the Senate crime bill and then take it in conference
because they did not believe it would pass on its own in the House.

Staff for Senator Biden and Representative Schumer reported this week that they had
heard of no post Senate crime bill activity directed toward movingethis legislation.

Recommendation

Based upon our preliminary review it does not appear appropriate to support
enactment of federal legislation mandating such detailed and restrictive procedures for the
conduct of internal, noncriminal investigations of State and local law enforcement officers.
In general, this may be an area better left to state and local discretion. In the alternative,
consideration might be given to developing and supporting less intrusive strategies for
guaranteeing fair and effective internal affairs investigations and protecting law enforcement
officers from false accusations and abusive conduct.
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MEMORANDUM
To: Jose Cerda
From: Barbara McCall and Stephanie Stapletor@‘\%/
Subject: Major Objections to the Police Officers’ Bill of Rights

After our recent discussion regarding President Clinton’s "100,000 Cops-on-the-Beat"
proposal and related law enforcement issues, | wanted to communicate to you the
following position on the police officers’ bill of rights, a so-called anti-crime issue of great
concern to cities throughout the State of Texas. The police officers’ bill of rights, which
was included in last year's Senate crime bill and has already been introduced as part of
the Law Enforcement Responsibility and Improvement Act of 1993 (HR 1148) in the
House, completely undercuts the ability of local police departments to conduct internal
investigations into misconduct complaints. The major cities of Texas and the Texas
Municipal League have worked hard to defeat similar legislation at the state level. In the
past, Texas cities joined a broad coalition of public interest groups, including the National
Governors’ Association, the International Association of Chiefs of Police, the National
Sheriff's Association, the National Association of Counties, the National League of Cities,
and the U.S. Conference of Mayors, to oppose this measure. An outline of major
objections follows.

I. Procedural Obstacles

The police officers’ bill of rights would put into place a number of administrative hurdles
which would restrict the ability of police chiefs to investigate allegations of police
misconduct or use of excessive force. For instance, this proposal would mandate that
law enforcement personnel accused of misconduct be given written notice that their
activities may be under investigation. In addition, the officer must also be given written
notice of the time, date, participants and location of even basic questioning before it

1620 EYE STREET N.W,, SUITE 300 « WASHINGTON, D.C. 20006 * 202-429-0160 / FAX 202+293-3109
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occurs. On-site investigations regarding shootings could be subject to this requirement.
Moreover, the police department must allow a lawyer or person of the officer’s choice to
be present during any questioning sessions. Minor supervisory inquiries regarding a
police officer's whereabouts, behavior, etc., are potentially subject to these requirements.
Ultimately, enactment of this bill could actually cause police chiefs to turn over many
offenses, which would have been handled internally in the past, to an official hearing
officer or into a criminal proceeding.

Il. Pre-emption of State and Local Laws and Procedures

Enactment of the police officers’ bill of rights would impose federal law on an area which
has traditionally been governed by state and local governments. Currently, states and
localities have in place guidelines which govern how internal investigations are conducted.
Many of these have been passed as part of referendums or, some cases, developed in
cooperation with civilian review boards or committees. Some states, among them
California, Florida, and Nevada, have state legislation in this area which has been
painstakingly negotiated. Because these laws would be preempted, jurisdictions in these
states are among the most vocal opponents of federal action. Similarly, many states
have enacted "little Hatch" acts which govern the behavior of state and local employees.
It appears that these laws would also be preempted.

The police officers’ bill of rights is not anti-crime legislation or a law-and-order matter. It
is a federal mandate of the content of collective bargaining agreements. Even supporters
of the measure have described it as a labor issue.

lll. Increased Liability and Costs

The police officers’ bill of rights leads to further liability for local governments. Police
officers will have the right to sue the state or locality in regard to the administrative and
investigative procedures required by the bill of rights. This ability would refocus the
proceedings away from the question of misconduct to the actual methodology of the
investigation.

In addition, large police departments will have to add administrative staff to fulfill the
needed paperwork requirements, conduct the investigations, and to provide counsel when
requested by the officer being questioned. Small departments, already overwhelmed by
the increasing crime rate, would have great difficuity.
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Finally, police departments operate within a number of constraints, including limited
financial and human resources. Passage of this legislation at the federal level would, of
necessity, divert police attention from fighting crime to re-organizing internal operations
and procedures.
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Mr. Chairman, Members of the Subcommittee:

My name is Robert Scully. I am the President of the
National Association of Police Organization which represents over
135,000 rank-and-file police officers across the nation. I also
serve as Vice President of the Detroit Police Officers Association.
I have been a member of the City of Detroit police force since
1967,

I am here today at the invitation of the Subcommittee to
address a matter of deep concern to all of the more than 500,000

. rank~and-file law enforcement officers in the United States, nahely
achieving and maintaining for all police officers the fundamental
American right of due process, including a fair hearing, in
connection with disciplinary matters relating to their employment.
For some years achieving this goal has been the focus of Federal
legislative efforts to enact what has been identified as the Police
Officers Bill of Rights.

However, before discussing such legislation let me begin
by thanking the Subcommittee and its Chairman for providing me with
this opportunity to appear before you. Police officers are sworn
to serve the public and accofdingly they tend generally to neglect
their own interests as being secondary. Accordingly, it is good
for them to know that there are members of Congress who are
concerned about their welfare and who are prepared to take

appropriate action along these lines.
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For example, in the Crime Bill that passed the House of
Representatives on Novembef 27, 1991, there are provisions
introduced by Congresswoman Louise Slaughter of New York which
would establish a National Commission to Support Law Enforcement;
(2) there are provisions introduced by Congressman Ed Feighan of
oOhio which would assist the States in funding college and graduate
educational opportunities for law enforcement officers; and (3)
there are provisions introduced by Congresswoman Pat Schroeder of
Colorado which would establish a national program dealing with
stress related problems affecting law enforcement officers and
their families. Further the Crime Bill contains the Brady Bill
which would establish a national five working day waiting period
for the purchase of handguns which Chairman Schumer so skillfully
succeeded in steering through the House with substantial assistance
from Congressman Jim Sensenbrenner of Wisconsin. These are
provisions that show that you care about cops and for that we are
all grateful.

On the other hand, we do not appreciate the fact that
these and other badly needed anti-crime provisions are presently
stalled in the Senate and may not become law this session. Nor are
we pleased by the fact that the Police Officers Bill of Rights
which passed the Senate on July 15, 1991, was not included in the
pending Crime Bill by the Conferees. 1Indeed, but for that fact we

would not be here today.
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The foregoing circumstance does provide me with an
opportunity, however, to explain to you why a Police Officers Bill
of Rights is badly needed.

Over the last two decades more than 75 bills have been
introduced in Congress which would provide to State and local law
enforcement officers specific procedural rights in connection with
internal police department disciplinary proceedings. These bills,
generally referred to as "The Police Officers Bill of Rights,"
reflect the fact that while under State law and/or collective
bargaining agreements many of the approximately 500,000 law
enforcement officers in the United States enjoy procedural
protections against arbitrary, vindictive, and discriminatory
discipline imposed by police management, vast numbers of law
enforcement officers have no such protections. This is because in
many States no statutory "bill of rights" exists and collective
bargaining over discipline is not available to law enforcement
officers. 1In this connection I have attached to my statement a
listing of some, if not all, of the State laws which presently
provide such a bill of rights or collective bargaining, or both, to
law enforcement officers.

The congressional proponents of a police officers bill of
rights over the last two decades have been many. For example,
twenty years ago, then New York City Congressman Ed Koch, who later
served as that city's mayor, declared most eloquently .in support of

his proposed police officers bill of rights bill, as follows:
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This bill does not provide any special privi-

leges for police officers; it simply affirms

the rights they are due as citizens of this

country. It is unfortunate that in a nation

like ours such a bill is needed; but history

has shown all too often that policemen's

rights are abridged by local department regu-

lations and procedures. 1In some communities,

+ +» « When accused of malfeasance, [police

officers] are not given the same rights and

protections accorded ordinary citizens.

Furthermore, an imbalance has evolved because,

while we have taken steps to insure the rights

of defendants and complainants, we have failed

to protect the rights of policemen.

And over the last two decades many other lawmakers too
numerous to mention from both sides of the aisle have supported a
Police Officers Bill of Rights.

Congressional concern for the procedural rights of law
enforcement officers reached its high point during the First
Session of the current Congress when on July 11, 1991, the Senate,
by a vote of 55 to 43, adopted S. 1241, the Police Officers Bill of
Rights Act of 1991 ("POBR"), which had been introduced by Senator
Joseph Biden of Delaware, Chairman of the Senate Judiciary
Committee. The bill was made part of the Omnibus Crime Bill which
passed the Senate on July 15, 1991.

Under Senator Biden's POBR, police officers subjected to
investigation or interrogation in connection with disciplinary
matters (other than of a criminal nature) would be entitled to the
following basic rights:

1) Questioning must be conducted at reasonable times

and for a reasonable amount of time:
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2) Questioning must be held at the office of those
conducting the investigation or where the officer normally reports
for duty unless the officer agrees otherwise:

3) The officer musg be advised in advance of the
identity of the interrogator and the nature of the investigation;

4) Police officers must not be threatened, harassed or
rewarded (except an offer of immunity from prosecution) to induce
the answering of a question:;

5) Questioning must be recorded and a copy of a
transcript must be made available to the officer under
investigation:; |

6) The officer shall be entitled to have counsel or any
other single individual of his choice present at the interrogation;

7) An officer shall be entitled to be advised of the
results of the investigation; and

8) An officer under investigation shall be entitled to
a hearing and to hearing transcripts and documents. -

The bill also protects an officer from having any adverse
material placed in his file without an opportunity to review and
comment in writing.

These and several other procedural rights would be
required to be provided to all law enforcement officers under
Senator Biden's bill. |

As you know the Bill of Rights did not fare as well in
the House principally because of massive opposition, regrettably at

public expense, by police management, and State, county and city
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government lobbyists who oppose such a law. I note that their
representatives are here again today in opposition to such
legislation. I know, however, that there are many in their ranks
who came up the service ladder from patrol officer or deputy
sheriff to chief or sheriff who agree with us on the need for this
legislation. They have told us so privately.

Indeed, as the representative of more than 135,000 rank-
and-file police officers whose police associations and unions
belong to the National Association of Police Organizations which
activelylsupported the bill, I must publicly state that I believe

.police management's opposition to POBR to be shortsighted,
unenlightened and unfair.

There is no question that police officers are engaged in
a highly dangerous and stressful occupation, and as you know, cops
are on the job 24 hours a day. Further, police officérs are held
at all times to a standard of conduct which is much higher than
that required in other occupations. Also, police officers are
extremely vulnerable to false accusations and other abusive conduct
in the course of performing their difficult and dangerous jobs.
Further, it is well known in police circles that an officer who has
been terminated for alleged misconduct by a law enforcement agency
will usually find it virtually impossible to be reemployed in law
enforcement.

These considerations, and the absence of basic procedural
rights in connection with disciplinary proceedings in too many

jurisdictions, make the prompt enactment of a police officers bill
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of rights at a national 1eve1~ imperative. That it has been
vigorously opposed by police management groups only serves to
signify to me their failure to act in accordance with the enlight-
ened image that they would like to project to the public, and more
importantly, their failure to support the men and women in blue who
are so loyal to them on the job.

In fact, the experience of the hundreds of member
organizations in NAPO, representing more than 135,000 law enforce-
ment officers nationwide, is that the existence of a state law
enforcement officers bill of rights, or a collective bargaining
agreement, has not prevented a responsible police department from
imposing discipline upon an abusive, corrupt or irresponsible
police officer. On the other hand, the existence of a bill of
rights provision under law, or similar provisions in police officer
collective bargaining agreements, has served to protect police
officers from unfair and discriminatory treatment that they
otherwise would have had to endure without recourse.

I firmly believe that if police officers are expected to
protect American society from the growing scourge of crime and
criminals, it follows that they must be provided with rights and
benefits that are commensurate with the physical and emotional
risks and hazards that their jobs entail.

Accordingly, the National Association of Police Organiza-
tions plans to continue its efforts on behalf of the Police
Officers Bill of Rights and urges this subcommittee to move forward

promptly on this badly needed piece of legislation.
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Toward this end I have attached to my testimony an
article from the Spring, 1987 issue of the University of Baltimore
Law Review written by Professor Byron L. Warnken of that law
school. I consider Professor Warnken's article to be a persuasive
brief in favor of the kind of legislation that we seek. Indeed,
the article has an appendix which contains a "Model Law Enforcement
Officers' Bill of Rights." Professor Warnken is undoubtedly the
nation's leading academic authority on the Police Officers Bill of
Rights, and I was fortunate in being able to persuade him to join
us today. He has indicated that he would be pleased to provide the
Subcommittee members and staff with such assistancé as they might
deem appropriate in fashioning such legislation.

I thank the Subcommittee for having scheduled this

hearing and for your kind attention.
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Int ion

Good Morning Mr. Chairman, and members of the Subcommittee on
Crime and Criminal Justice, Committee on the Judiciary. My name is
Chip Warren, and I am the National Vice President for the
International Brotherhood of Police Officers. IBPO is an affiliate
of the Service Employees International Union, the fourth largest
union in the AFL-CIO. On behalf of the thousands of rank and file
police officers which make up the membership of the IBPO, I am
pleased to appear before the committee to discuss the concept of a
police officers’ bill of rights for each law enforcement officer in
America.

To me, discussion of the police officers’ bill of rights is
not theoretical; I was an Atlanta, Georgia police officer for ten
years in a department that did not then, nor now, afford officers
these rights. I have seen firsthand police management treat
officers in an wunfair and discriminatory manner by police
management. Unfortunately, officers in Atlanta and many other
jurisdictions have 1little recourse available to them during
investigations since they are not covered by the bill of rights.
On the other hand, I see other IBPO members who receive full due
process rights in Massachusetts, Rhode Isiand, and Florida. In my
experience, departments which set out standards for investigations
and discipline are generally fairer and better run than departments

that can arbitrarily or capriciously mete out discipline. A system
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that clearly spells out the rights of officers under investigation
for administrative violations while protecting the department’s
right to hold officers accountable for their performance of duties
is in the best interest of labor, management, officers and the
chief or city official. We applaud this hearing today as one step
in developing legislation that will accomplish this goal. Today in
my testimony I will outline the need for a national police
officers’ bill of rights, the experiences of those with and without
the bill of rights, and the key elements which we believe should be

contained in a national police officers’ bill of rights.

isci ine . the P ice

Almost every city and town in America has some sort of
internal disciplinary system for their officers, most often an
internal affairs division which investigates citizen complaints
received about officers. The disciplinary system has three goals:
1. to bring errant behavior into line with acceptable conduct for
the individual officer. 2. to discourage by example other officers
from committing the same or similar conduct: and 3. to show the
community that the department enforces rules and regulations on its
own members in the same stringent way that the law is applied to
the citizens of the community. An overriding principle of such a
disciplinary system is that it is used as a means to promote
efficiency and proper standards of conduct within the department,

and not as a means to punish, harass, or intimidate.
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Histo and the Ne r the Poli Officers’ Bill of Ri s

Police officers are often subject to unfounded, haras;ing
complaints by the public due to the nature of their jobs. Police
officers don’t often make very many friends by enforcing the laws,
writing traffic tickets, investigating domestic disputes, et;:.
Combine this with the absence of a rational complaint and
disciplinary procedure in many departments and management’s
potential to abuse its authority in disciplinary proceedings
becomes enormous. To this end, and to protect officers more
fundamental due process rights in administrative and other matters,
the IBPO has long supported a national police officer bill of
rights, extending to all law enforcement rational due process
procedures for disciplining officers for administrative violations.

Currently, most officers in Jjurisdictions permitting
comprehensive collective bargaining secure these minimal rights
through contracts with the city or state. In other states which
prohibit collective bargaining, especially for public employees,
legislatures have enacted state statutes which secure these due
process rights. For example, the states of Indiana, Kentucky, New
Mexico, West Virginia, and Nevada have adopted state statutes
providing officers with a bill of rights. Furthermore, some states
that permit collective bargaining have also adopted a state statute
granting due process for police officers. For example, three of
our largest states, Florida, Illinois, and California, have

followed this route. However, substantial numbers of law
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enforcement personnel, especially the rank and file and deputy
sheriffs in rural areas, do not have any protections.

The purpose of the bill of rights is to afford to police
officers fair procedures when determining discipline and to
increase the professionalism of the law enforcement profession. We
strongly believe that the existence of a police officer’s bill bf
rights increases the professionalism of the department from the
rookie cop to the chief of the department.

Police officers play a critical role in upholding the
Constitution and its guarantees, yet internal disciplinary
procedures vary wildly from agency to agehcy, county to county, and
State to State. A police officers bill of rights enacted by the
Congress and signed by the President would establish a much-needed
floor of rights for officers under investigation of administrative
conduct. Very simply, the genesis of the police officers bill of
rights is that at times, arbitrary and capricious disciplinary
actions are taken against police officers.

We wish to make clear from the outset the scope of coverage of
the police officer’s bill of rights that Senator Biden introduced.
The bill of rights would cover administrative violations only; it
does not cover criminal investigations. This is a very important
distinction. IBPO firmly believes that police officers, who are
expected to uphold the public trust given to them, must be fully
accountable for their actions when, on occasion, that trust is
betrayed. However, the police officers’ bill of rights in no way

attempts to excuse, delay, or de-emphasize the.responsibilities
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that police officers accept when joining the force. The bill which
Congress considered earlier in this session did not preclude a
state or locality from providing for a summary punishﬁent
(punishment for a minor violation of rules and regulations that
does not result in disciplinary action) or an emergency suspension
for misconduct by a law enforcement officer. Moreover, the biil
did not apply in an investigation of criminal conduct by a law

enforcement officer.

Elements of a workable police officers’ bill of rights

We believe that certain crucial elements should be
contained in a bill of rights that the subcommittee develops; the
bill would serve as an effective model for states to adopt as a
procedural "floor" for all officers. We recognize, however, that
states and localities may wish to add provisions to.this floor.
This is currently the case, as many collective bargaining
agreements and many state statutes offer increased protections than
what would have been provided in the bill Congress considered
earlier this year. What follows are the seven (7) basic
protections which should be included in a bill of rights.

1. Interrogations should be conducted at reasonable times, at
reasonable places (preferably on duty), allowing for periods
of rest.

2. Questions shall be asked by and through a single

investigator, and the officer shall be informed of the name,

'
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rank, and command of the officer in charge of the
investigation, and the interrogating officer.

3. No threat against (i.e. transfer, dismissal, or
disciplinary action), harassment of, or promise or reward
(except an offer of immunity from prosecution) to any law
enforcement officer shall be made to induce the answering of
any question.

4. At the request of the law enforcement officer under
investigation, he or she shall have the right to
representation by his or her choice of counsel or other
representative, who shall be present at all times during the
interrogation.

5. The officer shall be notified in writing of the findings
of the investigation, and no adverse material shall be placed
in his or her employee file unless the officer has an
opportunity to review and receive a copy of the material in
writing.

6. Provisions that ensure that officers are not repeatedly
investigated for the same violation. 1In other words, double
jeopardy standards should apply for officers. In addition,
some sort of statute of 1limitations should apply for
investigating alleged complaints.

7. If the investigation or interrogation results in the
recommendation of some ‘- disciplinary action (dismissal,
demotion, transfer, loss of pay, etc.), the officer shall be

entitled to a hearing on the issues, at which an official



10/25/93 09:40 202 842 4396 NAPO } fgo17

7
transcript shall be kept. Appeals to the verdict of the
hearing committee shall be to a court of competent

jurisdiction.
of Rj olations-- es fr e field

Mr. Chairman, from my experience in Atlanta I know of numerous
examples of situations where officers would have been protected
under a bill of rights from the harassing conduct of police
management. I know of officers who were consistently denied the
opportunity to review allegations made against them, and who were
subjected to confusing, tiresome interrogation from numerous
investigators. I know of an officer who was repeatedly denied
requests that a union representative or his supervisor be present
during his interrogation. This officer was threatened with
criminal arrest when he requested the presence of his supervisor
before relinquishing his gun and badge to the internal affairs
investigator. Another officer with whose case I am acquainted was
threatened with demotion if he did not file a formal complaint
against a superior officer against whom he had made general
allegations during a grievance hearing. Finally, I know of one
case where administrative statements were subsequently used for a
criminal indictment, which is a direct contradiction of the Garrity

decision, which prohibits compelled self-incrimination. It is
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clear that such conduct is not consistent with sound management
practices, should be prohibited, and would be prohibited if a bill

of rights was in place.

Conclusion

Mr. Chairman, we believe that the record today will
demonstrate the need for a national police officers’ bill of rights
used as a procedural floor for every law enforcement officer in
America. We look forward to working with you and your staff to
design a bill of rights that will protect officers’ rights while
safeguarding the ability of the department to accomplish its
mission. I would ask that you pay particular attention to the
testimony of Chief Mancuso, who argues that the presence of a
strong bill of rights augments his ability to run his department.
I know of many chiefs who agree with our position, making the
institutional opposition of police management groups more puzzling.
I am not aware of any officers who desire to be free of due process
protections. Even so, officers covered by the bill of rights can
waive those rights at any time.

Once again, Mr. Chairman, I thank you for the-opportunity to
present the views of the IBPO and would be delighted to answer any

questions that the committee might have.
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A NEWSLETTER OF THE POLICE EXECUTIVE RESEARCH FORUM

Next Generation of
Police Chiefs
Graduate From
SMIP

North Andover, Massachusetts—
Forty-two police executives gradu-
ated from the 14th annual session of
PERF’s Senior Management Iostitute
for Police (SMIP) beld this past June
at Merrimack College.

During the three-week course,
SMIP participants received intensive
training in management concepts and
practices used in business and other
sectors of government.

Among the topics covered during
the course were political manage-
ment, organizational change, media
relations, community policing and in-
novations in policing.

Designed for senior police execu-
tives, SMIP helps prepare up-and-
coming police leaders for top
management positions. Many of the
previous 500-plus SMIP graduates
have become chiefs of police at agen-
cies across the country.

Said one graduate, Annapolis (MD)
Police Lt. Barbara Hopkins, ‘‘SMIP

was a great experience for me, espe-
cially because of my interaction with
colleagues I met there. I've already
implemented some of the suggestions
1 learned about leadership, such as
how simple things can make a real
difference in boosting employee mo-
rale.”

Another SMIP participant, Major
Stan Aston, of the Washington State
Patrol said, “I went to SMIP looking
for answers, but it challenged me to
evaluate what we're doing in my de-
partment and leam how we can actu-
ally manage in better ways.”’

(Photo by Jeff Chestcr)

At the graduation ceremony, retired
Edmonton Police Superintendent
Chris Braiden urged the graduates to
lead an intellectual revolution in po-
licing by seeking to understand and
address the root problems faced by
their communities.
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President’s Message

Chiefs Need
Employment
Protections, Too

Police unions from across the coun-
try are attempting to strengthen the
individual rights of officers through
state and federal laws that delineate
police officer rights. Many mayors
and police chiefs are actively oppos-
ing such legislation. This opposition
by police chiefs is ironic, in that
chiefs themselves could benefit from
some of the due process clauses con-
tained in certain of these measures.

Chiefs Operate Under “At
Will” System

Police chiefs normally serve city
- managers and mayors as “at will”
employees. Although the laws deal-
ing with civil service vary from state
to state, most chiefs are not protected
by civil service provisions that would
allow for removal from their posi-
tions only for cause.

Quite understandably, many tal-
ented, young managers do not want
to become police chiefs because they
feel they can be left ‘‘high and dry™
by politicians and without adequate
means to sustain themselves and their
families until reemployed.

Further, the prospects for quick
reemployment are dim. In most de-
partmeats, chiefs cannot reenter the
lower ranks, and lateral entry into
another department at a lower rank is
virtually unheard of. Thus, a police
chief with & family and mortgage, or
other lifestyle commitments, can be
manipulated by elected officials for
their own personal and political inter-
ests.

If an “‘at will"" system is harmful to

the chief and department, and chiefs
don’t want to join rank-and-file un-
ions, then what concepts of employ-
meat should chiefs promote, and how
should they go about it?

The formulation of independent
oversight commissions could give
chiefs autonomy from the political
process. Wisconsin is a classic exam-
ple of a state that has designed meas-
ures to protect police chiefs. The
Wisconsin Police and Fire Commis-
sion hires and fires, and chiefs cannot
be relieved of their duties without
cause.

Many talented, young
managers do not want
to become police
chiefs because they
feel they can be left
“high and dry” by
politicians.

PERF Committee Could
Research the Problem,
Propose Solutions

PERF has been a leader in dealing
with tough personnel and other em-
ployment issues. In receat years,
PERF has addressed these issues
through seversl publications, includ-
ing On the Dotted Line, which ad-
dresses police chief contracts, and

The Third Envelope, which offers:

advice to chiefs who have been fired.

To supplement these publications,
PERF should develop a comprehen-
sive program to protect professional
police chiefs. I would recommend
that PERF form a committee to re-
search the problems, gather informa-
tion on the ways mayors, city
managers and corporate executives
enhance their job security, propose

solutions appropriate for police
chiefs and present these ideas at the
open forum portion of PERF’s semi-
annual meeting in October. PERF
could then decide what we can ac-
complish on this front as an organi-
zation. I encourage anyone interested
in chairing such a committee to con-
tact Chuck Wexler at (202) 466-
7820.

As part of a comprehensive pro-
gram, PERF could create a resume
bank of members seeking new em-
ployment, as well as collect model
contracts, memoranda of under-
standing and exit packages for police
chiefs who are negotiating positions.
Negotiating an exit package at the
beginning of a chief’s tenure is criti-
cal to maintaining professionalism.

Chiefs also need a portable 401K
retirement package, similar to the
package offerred to city managers by
the International City/County Man-
agement Association.

All of these efforts are critical be-
cause police chiefs can never be free
from inappropriate political pres-
sure—nor be truly professional—
without some form of security.

Subject to Debate__July/August 1993
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For cops dar'ds, supp

By SEN. JOSEPH R. BIDEN JR.

Our nation's police officers — our first
line of defense against crime — are called
on to take &n ever greater role in working
with their communities. And rightly so —
stopping violent crime requires police offi-
cers to “walk the beat” and work one-on-
one with more members of the community
than ever before. : .

These changes add to the already in-
credibly difficult job facing our police, who
must make split-second decisions that
have life or death consequences for them-
selves, crime victims, innocent bystanders
and criminals. Suicides — a leading cause
of death among police officers — offer
stark testimony to the level of stress in po-

. lice work.

As we demand more and more of our na-
tion's police officers, they need our sup-
port. Guaranteeing the highest standards
of police conduct — as in any profession —
requires a motivated and committed work
force.

+ We must give our police the support
they need to meet the highest professional
standards, including attention to practical
issues that affect their working environ-
ment. First, internal investigation and dis-
ciplinary procedures must ensure both-
that rio culpable officers avoid punishment
and no innocent officers are treated un-
fairly. Without these procedures both po-
lice officers and citizens lose faith in the

that all officers enjoy the right to join a
union and bargain collectively. No officer
should ever be fired, harassed or even de-
moted for exercising these rights. Simi-
larly, police officers should not be forced
to do political campalign work that con-
flicts with their own beljefs.

Recently, a federal appeals court actu-
ally upheld the dismissal of an Illinois
deputy sheriff for refusing to help re-elect
the sheriff. Our nation will ensure that we
have a professional police force by avoid-
ing these practical conditions that demor-
alize police officers. :

As public servants, police officers are
our employees — so it is all of our respon-
sibilities to provide the support and work-
ing environment that builds an enthusias-
tic and effective work force, '

The crime bill that I sponsored in the
Senate, which was recently signed into law
by President Clinton, takes several impor-
tant steps toward the kind of working en-
vironment that will help -produce the best
police work force — and the best police
work.

First, in providing 100,000 new law en-
forcement officers, the new crime law will
help ease the crushing load that skyrock-
eting crime rates and increased public de-
mands place on police forces already
stretched to the limit. Second, it commits
new resources to address problems of
stress that afflict most officers and their

viously enacted, but never realized, jna-.
tional commission to support police, offf
cers, which will place idea about how"t
improve their situation on the natiorial-
agenda. '

Still, more needs to be done. Toits
credit, the law enforcement community is
taking its own initiative, with the estab-
lishment by the 165,000-member National
Association of Palice Organizations
(NAPO) of a National Law Enforcement
Officers' Rights Center. The center will
conduct research and serve as a cledring--
house for information on law enforcement
officers’ legal rights; undertake trainjng-
programs for police and education pro-
grams for the lawyers who represent thenr,
monitor litigation, filing “friend of ;the
court” briefs where appropriate; and work.
to improve relations between police, offi-
cers and the communities where they
serve.

I welcome the formation of this desper.
ately needed center by NAPQ and look for
ward, as chairman of the Senate Judiciary-
Committee, to working closely with it.in
developing legislation to ensure that lgw
enforcement officers’ rights are preserved
and enhanced. s .

Law enforcement officers risk their lives -
every day fo protect our right to be free
from harm. The least we can do is protect
their rights in return.
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Chairman, members of the Task Force, my, name 1is Robert
Scully, I am the Executive Director of the National
Association of Police Organizations (NAPOQ. NAPO is a
national law enforcement organization made wyp of over 3,500
law enforcement organizations from cities, counties, and
states throughout the country representing over 180,000 sworn
rank-and-file law enforcement officers. NAPO's primary
mission is to lobby on Capitol Hill for legislation most
beneficial to law enforcement in general and to the American
public we serve.

I retired from the Detroit Police Department in January of
1993 after over twenty-five years of service. My last twenty
years in Detroit, I was the full-time elected Vice President
of the Detroit Police Officers Association which is the
official recognized collective bargaining agent for all sworn
Detroit police officers. In 1978 1 was elected the first
Recording Secretary for NAPO, several years later I was
elevated to the position of Executive Vice President and from
1983 to 1993 served as its elected President. In 1993 I
retired from the Detroit Police Department and was hired as
NAPO's first Executive Director and re-located to Washington,
D.C. to manage its full time office.

EXAMPLES OF SUCCESSFUL LABOR-MANAGEMENT COOPERATIVE EFFORTS:

Examples of successful labor-management cooperative efforts
have, unfortunately, become all too rare in recent years. At
NAPO's annual legislative conference, held earlier this
month, the request for successful examples was presented to
our National Board of Directors which includes police labor
representatives from more than twenty states. It proved
extraordinarily difficult to provide even one or two examples
of successful cooperation, which, in itself, should tell you
something. Notwithstanding these difficulties however, I am
able to report to you the following examples:

LINDA LIPSETT



A) One of NAPO's member organizations, the Phoenix Law Enforcement
Association (PLEA) and the City of Phoenix have a memorandum of
understanding that has a provision that calls for a joint
labor-management committee to discuss major policy issues. The PLEA
has a seat at the table for the weekly police management staff meeting
and is successful in resolving potential problems before they reach
the membership.

PLEA, police management and city representatives have an annual
retreat, both sides place topics on the agenda and good faith
discussions take place. Several positive results of the retreat are
the current drug testing policy, the current critical incident
debriefing team, and the start of discussions on a positive discipline
review process.

There was also a recent incident in Phoenix in which a citizen lost
his 1life while resisting arrest as a result of a police officer
applying a choke hold. There were demands that this-officer be fired,
charged criminally, prosecuted and imprisoned. Management stood by
the officer, told the special interest groups that the Department
would fully investigate the incident and that the officer was innocent
until proven gquilty. Compare that to a case in Detroit where two
veteran police officers were attempting to arrest a person on drug
charges and the person resisted arrest and died during the ensuing
struggle. Within twelve hours of the incident, the Mayor and Chief of
Police of the City of Detroit held a press conference and stated that
the officers would be fired and should be charged with murder.

Phoenix obviously believes in good labor-management relations and
supports its work force while Detroit on the other hand chose to
completely abandon its officers and found them guilty before the
investigation even started.

I feel it is important for this Task Force to note the impact on the
public of these two different approaches. Police service to the
public, and .thus public confidence in the police goes hand-in-hand
with good police morale. Cooperative labor-management relations,
which recognize the wvalue, worth and dignity of +the individual
officer, greatly improve morale and efficiency in a department.
These improvements translate directly to improved law enforcement of
the street. Management cannot deprive their own officers of basic
human respect yet still expect these officers to honor and respect the
rights of others. People tend to treat others the way they are
~ treated, and police officers are no different. '

B) Law Enforcement Steering Committee (LESC). In 1986, after a bill
was introduced which called for a national seven-day waiting period to
purchase a handgun, commonly referred to as the Brady Bill, eleven
national organizations representing law enforcement who all
supported the passage of this legislation formed the National Law
Enforcement Steering Committee in Washington, D.C. They agreed not
only to work on the passage of the Brady Bill but also to meet monthly
to discuss federal legislation that would impact law enforcement in
general. The Steering Committee was made up of national organizations
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that represented both top level management groups as well as labor
organizations and several law enforcement research organizations. The
LESC worked together in raising the funds to build the National Law
Enforcement Officers Memorial and to pass legislation which increased
the federal death benefit when a law enforcement officer is killed in
the line of duty. The LESC also worked together in the passage of
the Brady Bill and the 1994 Crime Bill. These successes are an
excellent example of what can be accomplished when labor and
management work together.

The organizations of the Law Enforcement Steering Committee have the
right to bring any issue they choose to the table at the monthly
meetings. 1Issues that are supported by three-quarters of the members
of the steering committee earns the complete endorsement of the
steering committee. Issues that fail to receive the necessary
three-quarter's endorsement then have to be pursued by the
organizations independently without the steering committee's support.
During the 102nd Congress, NAPO and several other law enforcement
organizations representing rank-and-file officers were successful in
getting a Law Enforcement Officers' Bill of Rights passed in the
Senate and were successful for the first time in héVing a hearing on
the House side, although we failed in getting the support of the full
House Judiciary Committee. Shortly after the Senate passed this bill
and the House Judiciary Committee called for hearings, the two largest
management groups, without discussion, dropped their membership with
the LESC. The remaining groups on the LESC were informed that the two
management groups withdrew their membership because of the 1labor
organizations introducing a Law Enforcement Officers' Bill Of Rights
and having it successfully moved through the Senate. During the 103rd
Congress, one of the management groups chose to re-affiliate with the
Law Enforcement Steering Committee and actively worked with the
Committee in the passage of the 1994 Crime Bill. At the urging of the
Administration and several members of Congress the labor organizations
did not introduce a Law Enforcement Officers' Bill Of Rights in the
103rd Congress for fear that it might hurt the passage of a Crime
Bill in the 103rd Congress.

At the start of this 104th Congress, a coalition representing the
majority of +the 1labor organizations introduced +the 1995 Law
Enforcement Officers' Bill Of Rights and shortly thereafter the
management group that had recently re-affiliated with the Law
Enforcement Steering Committee once again announced it was dropping
out of the Law Enforcement Steering Committee.

It is my belief that the Law Enforcement Steering Committee
serves as an excellent tool to bring all labor and management
organizations to the table to discuss legislative issues that impact
both labor and management organizations. It's unfortunate that the
minute we introduce legislation that is perceived to be a labor issue
that some of the management groups chose to pick up their marbles and
go home, rather than intelligently discussing the issue and trying to
work out any differences we may have.

C) Community Policing - NAPO has been an early and strong proponent
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of Community Policing based on the positive results that several
communities have experienced. In 1993 at NAPO's annual convention,
several hours were put aside to conduct a workshop on Community
Policing: Why It Works In Some Cities And Is A Dismal Failure 1In
Others!

NAPO member organizations had several clear examples of Community
Policing being implemented within their police departments with very
positive results. Two examples would be the cities of Phoenix,
Arizona and Portland, Oregon. The presidents of the collective
bargaining organizations that represent all of police officers in
these two cities clearly stated that the unions had substantial and
meaningful involvement in the developmental stages of community
policing. They attributed the success of their community policing
efforts to the outstanding 1labor-management relationship they have
within their cities. An example of the opposite, would be St. Louis,
Missouri where the union leaders there were completely ignored, their
input falling on deaf ears. Management's refusal to bring them to the
table resulted in a vote of low confidence in the cCommunity policing
program by the rank-and-file officers.
.

I am confident that tragedies like the St. Louis cbmmunity policing
experience can be avoided in the future, however. During crucial
negotiations that led to the final passage of the 1994 crime bill,
police labor organizations, led by NAPO, succeeded in convincing the
Administration of the necessity for labor's input at the front end if
community oriented policing projects are to have a chance of
succeeding. Congress recognized the inherent common-sense wisdom of
this proposition, and so provided, in the final law, that management
should, indeed, consult with 1labor prior +to and during the
implementation of these programs.

The people who benefit or suffer from good or poor cooperation between
labor and management are not only the officers themselves, but the
public at 1large. Seen 1in this context, poor labor-management
cooperation is a distinct disservice to the American citizen.
Improvement is an obligation of good government. America's police
labor organizations, 1like NAPO, stand ready to cooperate and truly
want to improve. the situation. All they ask is to be met half-way
as equal partners worthy of respect.

This respect has been earned at an horrific cost. Last vyear,
according to the U.S. Department of Justice, 157 officers gave what
Lincoln called "the last full measure of devotion", and were killed in
the line of duty. - Sixty-six thousand (66,000) were assaulted, more
than twenty-four thousand (24,000) of whom required medical attention
for their injuries.

Any experienced beat-cop can tell you that a trusted partner is worth
more than anything else in getting through a dangerous situation. 1In
these difficult times, when policing in America has become such a
dangerous profession, management needs to realize that police labor is
the essential and necessary partner for success.
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