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IN THE SENATE OF THE UNITED STATES

Mr. WRTILSTONE introduced the Pollowing bill; which was read twice and re-
ferred to the Committee on

A BILL

To amend title 18, United States Code, to provide for the
prospective application of certain prohibitions relating

to firearms.
1 Be vt enacted by the Senate and House of Representa-
tres of the United States of America in Congress assembled,
SECTION 1. PROSPECTIVE APPLICATION OF THE DOMES-
\o’Y TIC VIOLENCE MISDEMEANOR CONVICTION

FIREARMS PROHIBITION.
(a) FINDINGS.—Congress makes the following find-
Ings:

O

(1) Spouses, ex-spouses, and current and

O 00 NN O W h WO

former boyfriends commit over 1,000,000 wviolent
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crimes against women each year, including assault,
rape, and murder.

(2) Approximately 28 percent of all women
murdered in the United States each year are killed
by current or former husbands or boyfriends.

(3) Weapons are used in 30 pereent of domestie
violence incidents.

(4) Domestie violence calls are one of the larg-
est categories of calls to police cach year, and, in
some locations, up to onec-third of all police time is
spent responding to domestic calls.

(5) Studies show that police are more likely to
respond to a reported incident within 5 minutes if
the offender is a stranger to the victim and that, po-
lice are more likely to take a formal report with re-
spect to an incident in which the offender is a
stranger to the vietim.

(6) Studies show that only approximately 10
percent of spouses who arc abused ever eall the po-
lice, in spite of the fact that conjugal assaults ac-
count for 12 percent of all assaults that result in se-
rious injury, 16 percent of all assaults requiring
medical care, and 18 percent of assaults that result

in the loss of at lcast a full day of work.

P.a3
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(7) Data compilation suggests that injuvies In
all domestic assaults are at least as severe as those
suffered in 90 percent of violent felonies, although
the overwhclming number of domestie violence inju-
ries are considered to be only misdemeanors in most
States.

(8) In the 104th Congress, Congress amended
the Federal law that regulates the lawful transfer
and possession of firearms and ammunition to pro-
vide that an individual’s convietion of a mis-
demcanor crime of domestic violenee will prohibit the
individual from possessing any fircarm or ammuni-
tion and will prohibit others from licensing or trans-
ferring a fircarm or ammunition to that person.

(9) The term “misdemeanor erime of domestic
violence’’ is defined in Federal law as a Federal or
State misdemeanor crime that “‘has, as an element,
the use or attempted use of physical foree, or the
threatcned use of a deadly weapon, committed by a
current or former spouse, parent, or guardian of the
victim, by a person with whom the vietim shares a
child in common, by a person who is cohabiting with
or has cohabited with the victim as a spouse, parent,
or guardian, or by a person similarly situated to a

spouse, parent, or guardian of the vietim”.

P.24
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(10) For purposes of Federal law, to be consid-
ered convicted to be of a misdemeanor erime of do-
mestic violence, a person must—

(A) have been represented by counsel or
knowingly waived representation; and

(B) have been tried by a jury or lmowingly
waived trial by a guilty plea or otherwise if enti-
tled to .a jury trial for the offense at issve.

(11) There are exceptions to the new Federal
law that may apply to an individual detcrmined to
have been convicted of a misdemeanor crime of do-
méstic violenee, if “the convietion has been expunged
or set aside, or is an offense for which the person
has been pardoned or has had civil rights restored
(if the law of the applicable provision provides for
the loss of civil rights under such an offense) unless
the pardon, expungement, or restoration of ecivil
rights expressly provides that the person may not
ship, transport, possess, or receive firearms’.

(12) Congress clearly intended for this Federal
law to apply to peace officers. The general exeeption
to the law forl firearms and ammunition that are is-
sued for the use of “the United States or any de-
partment or agency thercof or any State or any de-

partment, ageney, or political subdivision thereof,”

P.a5
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does mot apply to individuals convicted of a mis-

demeanor crime of domestic violence.

(b) UNLAWFUL AcCTs.—Subsections (d)(9), (2)(9),
and (s)(3)(B)(i) of section 922 of title 18, United States
Code, are each amended by inserting”, on or after Septem-
berﬂg’, 1996, before “of a misdemeanor”.

(¢) EFFECTIVE Dark.—The amendments made by
this section shall take cffect as if included in the amend-

ments made by the first seetion designated as scetion 658
of Public Law 104-208.

P.86
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Office of Intergovernmental Affairs
Department of Justice

(202) 514-3465 (office)
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Lautenberg

(inclu_ding this page)

Rahm, Dennis, Christa - Wellstone is filing attached

today as a Lautenberg fix. Basically he’s doing Barr (retroactivity) not
Stupak (official use). He’s also not doing the substantive fix which we
desperately need in order to assure proper enforcement and which the
women’s groups need as a counterbalance to Stupak and/or Barr.

Nick
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IN THE SENATE OF THE UNITED STATES - 105th Cong., 1st Sess.
S.

To amend title 18, United States Code, to provide that the firearms
prohibitions applicable by reason of a domestic violence -
misdemeanor conviction do not apply if the conviction
occurred before the prohibitions became law.

Mr. Wellstone of Minnesota introduced the following bill, which .
was referred to the Committee on

Viz:

Findings:

(1) Spouses, ex-spouses, and current and former boyfriends commit
over one million violent crimes against women every year,
including assault, rape, and murder; '

(2) Approximately 28% of all women murdered in the United
States each year are killed by current or former husbands or
boyfriends;

(3) Weapons are used in 30% of domestic incidents;

(4) Domestic violence calls are one of the largest categories of
calls to police each year, and, in some locations, up to on-third of
all police time is spent responding to domestic calls;

(5) Studies show that police are more likely to respond within §
minutes if the offender is a swanger than if the offender is known
to the victim and that, furthermore, police are more likely to take a
formal report if the offender is a stranger;
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(6) Studies show that only about 10% of spouses who are abused
ever call the police and yet conjugal assaults account for 12 percent
of all assaults that result in serious injury, 16 percent of all assaults
requiring medical care, and 18 percent of assaults that result in the
loss of at least a full day of work;

(7) Data compilation suggests that injuries in all domestic assaults
are at least.as severe as those suffered in 90 percent of violent
felonies, although the overwhelming number of domestic violence
injuries are considered to be only misdemeanors in most states;

(8) In the 104th Congress, Congress amended the federal law that
regulates the lawful transfer and possession of firearms and
ammunition so that an individual’s conviction of a “misdemeanor
crime of domestic violence"” will prohibit that individual from
possessing any firearms or ammunition and that will prohibit others
from licensing or transferring firearms or ammunition to that
person. :

(9) "Misdemeanor crime of domestic violence" is defined as either

a federal or stare misdemeanor crime that:
has, as an element, the use or arempted use of
physical force, or the threatened use of a deadly
weapon, committed by a current or former spouse,
parent, or guardian of the victim, by a person with
whom the victim shares a child in common, by a
person who is cohabitating with or has cohbitated with
the victim as a spouse, parent, or guardian, or by a
person similarly situated to a spouse, parent, or
guardian of the victim.

(10) For the purposes of the statute, to be considered convicted of

" such an offense, a person must: i) have been represented by
counsel or knowingly waived representation; and ii) have been tried
by a jury or knowingly waived trial by a guilty plea or otherwise if
entitled to a jury trial for the offense described;

(11) There are currently in place exceptions to the new law that
may apply to an individual deemed to have been convicted of a
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misdemeanor crime of domestic violence:
A person shall not be considered to have been
convicted of such an offense for purposes of this
chapter if the conviction has been expunged or set
aside, or is an offense for which the person has been
pardoned or bas had civil rights restored (if the law of
the applicable provision provides for the loss of civil
rights under such an offense) unless the pardon,
expungement, or restoration of civil rights expressly
provides that the person may not ship, transport,
possess, or receive firearms.

(13) Congress clearly intended for this law to apﬁly to peace
officers---the general exception to the law for firearms and
ammunition that are issued for the use of “the United States or any
department or agency thereof or any State or any department,
agency or political subdivision thereof,” does not apply to
individuals convicted of a2 misdemeanor crime of domestic violence.
1 Section 1. Prospective Application of the Domestic Violence
2 Misdem@nor Conviction Firearms Prohibition from Date of
3 Enactment
4 Subsections (d)(9), (£)(9), and (s)(3)B)(i) of section 922
.S oftitle 18 United States Code, are each amended by inserting
6 ", on or after September 28, 1996" before, "of a
7  misdemeanor.”
8  Section 2. Definition
9 At section 921(a) of title 18 of the United States Code, delete

|10 (33)(A) after "an offense that-" and replace with
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1 (i) is punishable by imprisonment, other than ;'a crime
2 punishable for imprisonment for a term exceeding one year” as
3 described in sect. 922@)(1) and 921(a)(20);
4 (i) has, as an element, the use ot atternpted use of physical
5 foree, or the threatened use of a deadly weapon; and
6 - (iii) is committed by a current or former spouse, parent, or
7 guar:iia.ﬁ of the victim, by a person "Exvho is cohabitating with or
& has cohébitated with the victim as a spouse, parent, or guardian
9  of the victim, or by a pcrsén similarly situated to a spouse,

10  paremt, or guardian of the victim.

11
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INTERNATIONAL BROTHERIIOOD QF POLICE OFFICERS

. A DIVISION OF THE NATIONAL AGSOCIATION OF GOVERNMENT EMPLOYELS, AIL/CIO

16O BURGIN PARKWAY, QUINCY, MA 02169-4213
TEL.%# 617/376-0220

ATLANTA, GA. --- Charging that the “Omnlbus Consolidated Appropriations Act
of 1997” Is unconstitutional, the international Brotherhood of Police Officers filed suit
in U. 8. District Court in the Northern District of Georgla today (Friday, January 31,
1997) seeking the immediate reinstatement of Fulton County Deputy Sheriff William
Hiley who was {erminated January 17, 1997. _

The IBPO suit also requests the court to enjoin Sheriff Jacquélyn Barrett from
taking any disciplinary action-against any other member of its organization based on

fhat Act.

 Hiley, a member of IBPO Local 453, which represents all deputy sheriffsin
Fulton County, had been a deputy sheriff in the county since Augus(, 1980 and had
permanent Civil Service status. Hiley was terminated because he had pled “no '
contest” in-1985 to a misdemeanor violation, nvolving a domestic violence charge .

Under the Gun Control Act amendment passed by Congress last September,
any person found gullty of a domestic violence misdemeanor would not be allowed to
possess firearms or ammunition. The controversial amendment is retroactive in
perpetuity. In an interpretation issued by the Bureau of Alcohol, Tobacco and
Firearms, the smendment includes all law enforcement officers. '

IBPO Attorneys Brenda A. Raspberry and Robin Smith, who filed the suit, cited
several reasons why they deem the amendment to the Gun Control Act of 1968 In the
“Omnibus Consolidated Appropriations Act of 1997" as unconstilutional.. :

Altys. Raspberry and Smith, In the suit, stated the termination is 2 violation of
the Commerce Clause of the U.S. Constitution because the amendment, In pan,
exceads the power of Congress to regulate an area in which the states possess
primary authorty for defining and enforcing the criminal law.

The IBPO ailorneys said the action also is In viofation of the 1§th' _
Amendment because it singles out only law enforcement officers for immediate loss

of jobs based on domestic violence.

(more)
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Another violation is of the 14th Amendment's Equal Protection Clause.
Spacifically, law enforcement officers lose their jobs without notice and without an
opportunity to be heard. _

“This Is also a denial of their substantive due process,” said Allomeys Raspberry and

Smith.

“particularly troubling is the ‘ex-post facto’ application of this act o law
enforcement officers,” the attorneys stated. “They are being punished for acls that
occurrad before the amendment was even passed by Congress. This is a violation of
the BJIf of Attainder Clause of the U.S. Constitution as well.”

“The Bill of Attainder Is violated in that the Fulton County Sheriff's
Depariment’s enforcement of the legisiation results In a penaity which attached {o
past and ineradicable action, serves the traditional punitive purpose of deterrence and
has the effect of baing IBPO members from engaging In their specific profession”,
said Smith.

In the sult, the final constitutional claim alleges that this federal legislation
amounts to an unconstitutional usurpation of the powers {0 hire and fire reserved to

the states under the 10th Amendment.

The International Brotherhood of Police Officers, headed by President Kenneth
T. Lyons, Is the largest police union in the country. The IBPO also represents the City

of Atlanta police officers.

-30-
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LKeep guns from
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Scott C. Smith, Preaident & Publisher
[ ]

Ear Maucker, Editor
L J
Ellen Soeleber..Managlng Editor
Kingsley Guy, Editoria) Page Editor

hands of viblent,

with police officers no exception

wo words describe a move that’s

afoot to exempt police officers from

a federal law prohibiting gun own-

ership by anyone convicted of do-

mestic violence: bad idea. Law en-
forcement is a tough enough job for reason-
able adults. It’s no place for immature hot-
heads who resort Lo violence as a way of solv-
ing problems.

A change in the 1968 Gun Control Act that
was amended to a federal spending bill last
year says anyone — including police officers
— convicted of misdemeanor domestic vio-
lence cannol own or carry a gun, regardless
of how long ago, or even if it occurred before
the offender joined law enforcement. Theo-
retically, some current officers could lose
their jobs as a result, but in reality, the
greater effect is likely Lo be on future hires.

An attorney for the Florida Department of
Law Enforcement has already begun laying
the ground work for the legal obfuscation that
will be rolled out on behalf of officers now
serving. Crajg Rockenstein cites questions
about the law's provisions, such as the degree
of proof required, and asks how it can be de-
termined that the convicled person was rep-
resented by an attorncy or “knowingly waived
the right to counsel.”

Meanwhile, area law enforcement agencies
are conducting background checks in accor-
dance with the law. The Palm Beach County
SherifT's Office, in addition to conducting na-
tional and state crimina) history computer
checks and personnel file searches, has

Despite the exceptions that make
headlines, current hiring practices
for officers appear to be sound.

asked deputies to return sworn statements on
the tapic. In Hollywood, officers have been
asked for affidavits saying they have no do-
mestic violence convictions.

Despile the glaring exceptions that make
headlines, however, current hiring practices
in the law enforcement community appear to
be sound. Even as the Fraternal Qrder of Po-
lice has asked a fedcral judge to issue an in-
junction on the law until its constitutionality
is heard, the executive director of the FOP
says he is optimistic about the law’s impact.

“I suspect there are very few police offi-
cers in the country who could be affected,
perhaps in the hundreds,” said Jim Pasco, ex-
ecutive director of the 277,000-member orga-
nization.

If 50, that would be good news. But those
few should not be exempted from the provi-
sions of this law, despite efforts by two mem-
bers of the U.S. House of Representatives to
exemptthem. Rep. Bart Stupak. D.-Mich,,
wants to eliminate the portion of the law af-
fecting police. Rep. Bab Barr, R-Ga., would
abolish the retroactive part, making it apply
to officers for actions since Sept. 30. Both
changes are ill-advised and should be reject-
ed by the House.
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Ban’s wtroactzmty
is being challenged

BY MARK BOWES
TIMES-DISPATCH STAFF WRITER

The National Fraternal Order of Police has
filed swt in Washington in an effort to halt
enforcement of the federal domestic violence
gun ban until it can be constitutionally re-
vicwed. o

“I'he injunction, filed Jan. 21 in U.S. District
Court, challenges the law's relroactivily as
auconstitutional. Although Lhe law Look effect
Scpt. 28, it afects anyane who was convicted
ycats carlier of a misdemeanor domestic vio-

%
-
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- roactivity clause. Barr ¢

lence offense. _
In addition, the national FOP is backing

legislation introduced Jan. 8 by Rep. Robert L.
- Barr, R-Ga., a prominent :

opponent of gun control
measures, to amend the
law by eliminating the ret-

was among the lawmakers
who worked last year to
modify the bill, which was
introduced by U.S. Sen.
Frank R. Lautcnberg, D-
NJ., and Ccmlorscd by
President Clinton.

In past gun control Lautenberg
measures, lawnakers included an exception
for government personnel arid law cnforce-
ment ofticials who need to carry guns lo fultiyy

%“

4| “QUN SUPPORTER. U.S. Rep. Rob-
t) ert L. Bair, R-Ga,, ls feading the
g charge to modify the new law.

"RICHMOND TIMES-DISPATGH
. ]

However,»Barr and his allies worked some

.changes into the law, including one that re-
.moved the official-use exemption for govern-
- ment personncl and law enforcement officers

convicted of misdemeanor domestic violence.
: Barr now believes the only way to fix the’

law is to make it apply to future offenses, so .

that anyone, including police officers, who has
been convicted in the past of a domestic
violence crime could legally possess a fire-
arm.
Jim Pasco, executive director of the Nation-
al Fraternal Order of Police, said his organiza-
tion opposcs the law becausc the retroaclivity
clause is in “all probability unconstitutional”
and because it constitutes an enforcement
nightmare.”

“We are very, very strony proponents of

Review of gun law, amending it sought

- the requirements of their job.

strong laws to combal domestic violence,”
Pasco said. “We just don’t fec] fike this one
does the job. In fact to the contrary, we feel
that it may set the cause back significantly.”

Pasco said hecause a range of misdemcan-
or offenses might he connected to domestic
violence, it could be difficuit to determine
which ones may cause the federal law o be
applied. :

For example, in some states, a misdemean-
or domestic violence offense could include
breach of peace, trespassing, unlawful touch-
ing or simple assaull. e

“Low do you kuow when you're lookiug al
aperson's rap sheet |whelher a conviction] on
its face was a violation of this domestic vio-
‘lence gun ban?” lie said. “Linean iU's just a law
ciorcenient absuvdity.”
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guns. Some gun owners no longer can buy -
firearms. Some hunters can’t hunt legally. .
And certain holders. of concealed weapon per-

. Police_ officers have been stripped of their

mits soon might have to disarm.

Those are some of the far-reaching conse-
quences in Virginia and across the nation of 3

foderal law that prohibits the possession of 2 gun

| by anyone with a domestic violence convicuon,

even if the copviction is for a misdemeanor. -

- Since the law was enacted in September, per-"

haps 10 Virginia law enforcement officers have
lost their right to carry firearms. And state police

“say 151 potential gun buyers’
have been rebuffed in Virgin- .
ia — all because they have .

misdemeanor domestic as-
sault convictions.’

- The law doesn’t discrimi-

nate between recent and past convictions. That's
the problem, critics say: A person can't possess
a gun, regardless of how long ago or under what
circumstances he or she was convicted.

Jt also has altered who can get a permit to
carty a concealed weapon. People who already
hold such a permit probably will be denied when
they try to renew it. '

*“The way we interpret it, you cannot even
apply for a concealed weapon permil, even
though iU’s a misdemeanor,” said Maj. Michael
Batten of the Henrico County Division of Police.

The law was designed to keep guns out of the
hands of anyone with a history of domestic
violence. But critics contend that some aspects
of the law, such as its retroactivity clause, are
unconstitutional. _ y

The legislation’s effect on law enforcement

officers, prison guards and members
of the nation’s armed forced is one
“ of its most complicated issues.

The nation’s basic gun control
law, passed in 1968, always has iri-
cluded an exception for weapons
used by government personnel in
their official duties. But in the new
legislation, 2dded in September to'a
key appropriations bill to prevent a
government shutdown, congres-
sional Republicans removed the of-
ficial-use exception for government
employees and law enforcement of-
ficers. ,

“It’s causing a lot of problems,”
said Bill Dunham, resident agent in
charge of the Richmond office of the
U.S. Bureau of Alcohol, Tobacco and
Firearms.

“Richmond Times-Bispalch

K%

‘that's the end g.fa.l.‘t&, Bi

- ' ' ”
now — with no recourse.

BILL DUNHAM .

. 'U.S. BUREAU OF ALCOHOL, TQBACCO AND FIREARMS

- —————————

Dunham said his office had re-
ceived about a dozen calls about the

1aw, including several from unhappy

gun OWners.
“A variety of people have said,

~How can this be retroactive?’ They .

~had a conviction 13 vears ago and

“how all of 2 sudden they can’t pos-

ssess a firearo to hunt. And they
“were not happy with it at all,” he
o said.
=< “Youcoud have had an argument
=with your wife 20 years ago, where

she said you hit her, and you pay 2 '
$25 fine and vou think that’s the end -
~of it. But now you're basically pre- -
Cluded from owning a firearm now

+— with Do recourse.”

~ Typically, the law affects anyé;ne'

found guilty of using, or attemplng
to use, physical force on an intimate,
such as a spouse or child. Most law
~enforcement officials believe the
{aw's basic premise is sound.  But
‘they say, it could use some fine-
. “I’s positive in that . .. this en-
-ables us to take guns out of some-
one’s hands who's been beating up
#their spouse, has threatened them
or has a history of domestic ¥io-
Jence,” Dunham said. “I think that’s

what the intention was.

“But the way it was written, it
goes a little beyond that.”

Advocates for victims of domestic
violence applaud the law and believe
police officers should be held to the
same standards as the rest of the
population. But they have reserva-
tions about the law’s retroactivity.

“We absolutely believe that [po-
lice officers] should be held account-
able under this law just hike anyone
else,” said Nancy Jenkins, spokes-
woman for the local chapter of the
YWCA. “And if that means that they
cannot perform their job, then that’s
a consequence of their actions.”

“Perhaps it's even more impor-
tant that this law applies to them,”
added Jenkins, who noted that fire-
arms were involved in 150,000 inci-
dents of dornestic violence last year
in the United States.

Making exceptions for certain
groups of people, Jenkins said, “is
sort of like saying, ‘We want to en-
force the law as long as it doesn’t
inconvenience anyone.””

But Jenkins acknowledged that it
might be unfair to penalize those
who were convicted before the law
was enacted.

So far, the law’s impact on Virgin-
ia law enforcement officers appears
minimal. Jim Gaudet, president of
Virginia's Fraternal Order of Police,
estimated that fewer than 10 offi-
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Lers statewide have been affected.
Two of the Richmond Police De-
partment’s 653 officers have been
-forced to give up their guns and
have been assigned desk jobs. Both
men were. charged and convicted
after they were hired. They volun-
tarily came forward after “the chief
put a memno out . .. advising all the

officers of what the law was,” said -

Lt. Frederic Pleasants of the depart-
ment’s personnel office.

Virginia State Police conducted
background checks on all 1,685 of
its sworm officers and found all to be
in compliance. Likewise, police in
Chesterfield and Hennico counties
say they don’t believe any of their
officers are in jeopardy. )

“We asked our officers to look at
themselves, and if they have a do-
mestic violence-type conviction, to
let us know,” said Chesterfield po-
lice inspector Steve Davis, who

heads the department’'s Office of

Professional Standards. “We're bas-
ing it on their honesty.”

Henrico police officials haven’t
polled their force or conducted
background checks, but authorities
are confident that none of the divi-
sion’s 453 swom officers is at risk.

The department typically doesn’t .
hire applicants with domestic vio- -

lence convictions.

The Richmond, Henrico and
Chesterfield sheriff's departments

say they’re addressing the require-
ments of the law.

Henrico Sheriff Toby Mathews :
said all 284 of his deputies came up -

clean after their backgrounds were
checked.

Richmond Sheriff Michelle .

Mitchell directed said her staff to
begin checking the department’s
430 deputies. But when Mitchell re-

alized how difficult and time con- :

suming it was to check every depu-
‘ty's background, she stopped the
process until she could get a legal
opinion to clarify what constitutes
compliance, -

The problem, Mitchell said, is
that a standard computer back-

ground check often doesn’t reveal

whether an assault conviction was

against a spouse or family member.

Therefore, the original court re-
cords will have to be checked.

“It’s just 2 slow and arduous proc-

ess. And 1o me, that’s the only way
that I can truly say I'm in compli-
ance with this law.”

Ot the 50 deputies checked =o far,
none has domestic assault convic-
tions.

“But that’s not to say they’re not
there,” she said: “We're quite sure
that out of 430 employees, we're
bound to run across one.”

783 836 3135 TO 2824567828

Even Virginia's Department of:
Corrections 1s reviewing the per-
sonnel files of its employees.

“We’ve got a pool of about 6,700
people that need to be able to carry
weapons that we wil have to
check,” said spokesman David Bot-
kins.

Scattered news reports from
around the country suggest that, so
far, a relatively small number of po-
lice officers have been removed
from active duty because of the law.
In Hampton Roads, at least one ofh-
cer was found in violadon — a 32-
year-old Norfolk sheriff's deputy.
And in Minneapolis, at least five of
that city's police department’s 900-
member force were required to turn
over their guns, according 1o news

reports. _ )

State police bave been getung
calls from people who have been

- prohibited from buying guns. Since

1989, state police have conducted
instant criminal records checks on
all wowld-be gun buyers in Virginia
and rejects those who have felony
criminal records.

Between Nov. 8 and Jan. 31, 151
people with misdemeanor domestic
violence convictions had been re-
buffed from buying guns, said Capt.
Lewis Vass, commander of records
management for Virginia State Po-
lice.

One person who challenged his
denial had it successfully over-
turned, Vass said, ‘“because there
were nho court records to verify what
the actual outcome of the case was.”

But others haven’t been so lucky.

“Maost of them that come in or call
{about their denials] say it's some-
thing new to them — that they've
purchased firearms previously with-
out any problem and got instant ap-
provals,” Vass said. “And the only
thing we can tell them is that there
has been @ new federal law en-
acted.”

The 151 rejectons represent
one-fifth of all gun-purchase denials

in November and December. Dur-

ing those two months, 755 people
were prohibited from buying guns
out of 60,088 transactions.

This was passed [before] we had
any opportunity to comment on it,”
Vass said. “We found out about it
after the act, and by state law we
have to enforce ir.” '

As for concealed weapon permi
several area localities 32 re-eva]?-’
ating the application process. In
Chesterfield, for example, “We've -
already approached our courts to .
(revamp] the statewide application
Process to get the appropriate ques-
1ons in the concealed weapons per-
mit applications,” Davis said. '
) Alt_hqugh final approval isup to a
circuit judge, police are required to

conduct background checks on all
applicants. -

“1 believe our Inext step is fto
decide] what to do about thse tlEat
have already been issued concealed

. Wezgpon permits,” Davis said. “It's

our intent ... to wait until they
renew [their permit), and re-do
whatever background investigation
g;?t wgs cionedbefore, as opposed to
g back and opening a little ove
2,000 files.” g 'e:
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TO: Kari Butcher

FROM: Beth Weaver

DATE: January 23, 1997

RE: Question on Domestic Violence Gun Law
NAPO QUESTION:

Last Fall, Congress passed a law prohibiting persons convicted of domestic violence
misdemeanors from possessing a firearm. This law now includes police officers whose
jobs depend on their ability to carry a firearm on duty. The new law will result in police
officers losing their jobs.

The law originally contained a so-called “official use” exception for police and the
military to carry firearms while on the job .

Congress is considering a bill that would restore the “official use” exception to this law.
Would you strongly support, somewhat support, somewhat oppose, or strongly oppose
putting the “official use” exception back in the law?

1) Strongly support

2) Somewhat support
3) Somewhat oppose
4) Strongly oppose

5) Don’t know/Refused
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FRATERNAL ORDER OF POLICE
NATIONAL LEGISLATIVE PROGRAM

309 MASSACHUSETTS AVENUE, N.E. * WASHINGTON, DC 20002
PHONE: (202) 547-8189  FAX: (202) 547-8190

GILBERT G. GALLEGOS JAMES O. PASCO, JR.
NATIONAL PRESIDENT EXECUTIVE DIRECTOR

BERNARD H. TEODORSKI
NATIONAL VICE PRESIDENT
CHAIRMAN, NATIONAL LEGISLATIVE COMMITTEE

29 January 1997

Willie Williams, Chief

Los Angeles Police Depaxtment
150 North Los Angeles Street
Los Angeles, CA 90012

Dear Chief Williams:

We have received numerous reports concerning your efforts to
enforce the "Domestic Violence Gun Ban", particularly as it
applies to officers who serve under your command.

This statute, which was effective September 30, 1996, provides
that any individual, including police officers and military
personnel, who has ever been convicted of a misdemeanor crime of
domestic violence is prohibited from possession of a firearm. The
Fraternal Order of Police opposed this legislation from the day it
was first introduced by Senator Frank Lautenberg (D-NJ) on the
premise that the statute is probably unconstitutional and would in
any event be an enforcement nightmare. In furtherance of that
position we have joined with Congressman Bob Barr (R-GA) in support
of an amendment which would make this provision prospective only.
On January 21, 1997, the National Fraternal Order of Police filed
suit in Federal District Court with a view to enjoining the Federal
government from enforcing the Domestic Violence Gun Ban pending a
ruling on the constitutionality of that statute.

The Fraternal Order of Peclice does not condone any type of
domestic violence, regardless of whether it is a felony or a
misdemeanor. However, we also do not condone the termination of an
employee, a good veteran officer who has been hired by his or her
department or agency after a full and complete background check,
becauge of this law.
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In view of the forgoing, we urge Yyou to consider the
questionable equity and constitutionality of this statute as you
allocate your scarce resources and set your enforcement priorities.
After consideration, if you are still inclined to pursue immediate
enforcement of this statute, we would respectfully suggest that,
rather than scouring your personnel files for obscure cases of
otherwise law abiding police officers who may have made a mistake
at some point in the past, perhaps even years ago, you consider
using this flawed statute against such notorious spousal abusers as
may reside within your jurisdiction. For example, it has been
reported that Mr. 0.J. Simpson, a resident of the city of Los
angeles and convicted spousal abuser, possesses numerous firearms.
It has been further reported that Mr. Simpson was given one of the
firearms several years ago by a Captain with the Los Angeles Police
Department. Mr. Simpson may well be in violation of 18 U.S.C. 3922
(g) (9). It would appear that you, as Chief Law Enforcement
Officer within your jurisdiction, have an obligation to ascertain
the facts in this matter.

As an organlzatlon representing over 277,000 rank and file
officers, we recognize your right and responSLblllty to set
enforcement priorities within your jurisdiction. We would hope,
however, that you would consider looking to the substance rather
than the shadow of spousal abuse and use this flawed statute to the
best and most cost effective ends.

We would be happy to discuss this matter further at your

convenience.
g V7 y& &%%ﬂ/

Gilbert G. Gallegos
National President

¥k TOTAL PAGE.B3 *k
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FRATERNAL ORDER OF POLICE
NATIONAL LEGISLATIVE PROGRAM

309 MASSACHUSETTS AVENUE, N.E. - WASHINGTON, DC 20002
PHONE: (202) 547-8189 FAX: (202) 547-8190

GILBERT G. GALLEGOS JAMES 0. PASCO, JR.
NATIONAL PRESIDENT : EXECUTIVE DIRECTOR

BERNARD H. TEODORSKI
NATIONAL VICE PRESIDENT
CHAIRMAN, NATIONAL LEGISLATIVE COMMITTEE

15 January 1997

The Honorable Bart Stupak
United States House of Representatives
Washington, DC 20515

Dear Congressman Stupak,

] am writing on behalf of the 277,000 members of the Fraternal Order of Police regarding
your proposed amendment to the “Domestic Violence Offender Gun Ban,” H.R. 445, which
would restore the “official use” exemption for law enforcement officers and military personncl.
We appreciate your effort to effect a solution to what is clearly a serious problem for the entire
law enforcement community. The F.O.P’s concerns about the new law, which prohibits the
possession of firearms to persons who have been convicted of a misderneanor crime were first
expressed in July 1996, when the Executive Board of the Fraternal Order of Police voted
unanimously to oppose the Lautenberg amendment due to serious questions regarding the
constitutionality of the law. We continue to oppose the underlying legislation, which has been
made all the more difficult for law enforcement by deleting the 925(a) official use exempnon and
applying it to convictions prior to the date of enactment.

As police officers, we understand the cowardice and repugnance of domestic violence,
and regrettably have seen its results first-hand. No police officer looks forward to answering a
call involving a “domestic.” We support, as you do, the vigorous prosecution of domestic
violence offenders--whom we as police officers arrest--to the fullest extent of the law. The
F.O.P. does not condone any type of domestic violence, regardless of whether it is a felony or a
misdemeanor; neither do we condone the termination of an employee, a good, veteran officer
who has been hired by his or her department after a full and complete background check, because
of this new law.

Therefore, the F.O.P. strongly supports H.R. 26, introduced by Congressman Bob Barr,
which clarifies Congressional intent with respect to the new legislation by making it clear that
the prohibition applies only to offenses that were committed on or after the law’s passage.
Currently, the statutc is being interpreted to imposc a firearms disability on any person with such
a conviction. This creates an enforcement nightmare--a person who, twenty years ago, plead
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guilty to a misdemeanor offense could not have possibly known that his conviction would later
result in a firearms disability. For a law enforcement officer or soldier, it could jeopardize his or
her entire career!

We believe that, by supporting Congressman Barr’s amendment, we can make this new
law enforceable, effective, equitable, and constitutional by applying it prospectively. The
“Domestic Violence Offender Gun Ban™ states that, in order to be a conviction for the purposes
of imposing a firearms disability, the offender must have been represented by an attorney before
ajury. By making the disabling provision of the law prospective, every individual facing a
misdemeanor charge of domestic violence will be aware that his or her crime carries with it a
serious penalty--the loss of the Constitutional right to keep and bear arms, without disabling a
potentially large number of persons who were convicted without this knowledge.

We feel that supporting an amendment making the application of the disability
prospective for all persons is the best and most immediate way to address the most difficult part
of the law--its equitable enforcement. Your commitment to rank-and-file law enforcement
officers is exemplary, and, on their behalf, I would ask that you consider working with
Congressman Barr, H.R. 26 in order to help them as you have done so many times in the past.

Again, I want to sincerely thank you for your effort to resolve this situation. Law
enforcement is fortunate to have such a strong advocate in Congress. We will continue to work
with you and Congressman Barr on this issue. IfI can be of any service, please do not hesitate to
contact me or Executive Director Jim Pasco at (202) 547-8189. Thank you for your continued
support for rank-and-file officers.

Sinc;ely&/

Gilbert G. Gallegos
National President
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INTERNATIONAL BROTHERHOOD OF POLICE OFFICERS
AFTW”HTED’WTHJHESERWtEB]0HLHEESHWTRNHT”ﬁEﬂCUNRWVAFL(W?
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2011 Grystal Drive, Suite 4206 Telephne 703/979-0290
Adlingion, VA 22207 Pax 703/979.0294
FOR IMMEDIATE RELFASE: Contact:
January 17, 1997 C¢hric Donnellan

(703) 979-0290

TBPO ENDORSES POLICE
"OFFICIAL USE" BILL

The International Brotherhood of Police Officers (IBPO) today
announced their cupport for a bill introduced by Representative
Bart Stupak, which will reinstate the Mofficial use"” exception for
law enforcement officers to the recently passed domestic vioclence
bill.

The Stupak bill, HR 445, would allow sworn law enforcement
officcrs to use their service weapons for ofticial on-duty use, as
originally defined in the 1368 Gun Control Act.

The recently sgigned legislation sponsored by Senator
Lautenberg prohibits persons convicted of domestic violence
misdemeanors from possessing firearms.

“The members of the law enforcement community are being single
out because they are the only individuals who will lose their jobs
if they can no longer posses a firearm," caid EKenncth ™. Lyens,
Pragidant of the IBPO. "For almost thirty years, gun control
legislation has made an exception for law enforcement and the
military."

A proposal by Repreasentative Barr (R-GA) to aboligh only the
retroactive application of the domestic violence gun prohibition
vae denounced by President Lyons. "The IBFO believes that the
legislation offered by Congrescman Barr does little to bring back
the "efficial use" exception®, stated Lyons.

The Intermational Rrotherhood of Police Officers is the
largest police union in the APL-CIO. :

- - ..
TOTAL P.B2
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IN TIIE HOUSE OF REPRESENTATIVES

Mr. BARR of Georgia introdueed the following bill; which was referred to the
Committee on

A BILL

To amend title 18, United States Code, to provide that
the fircarms prohibitions applicable by reason of a do-
mestie violence ngiiq,_emeanor conviction do not apply if
the conviction occurred before the prohibitions became

law,
1 Be it enacted by the Senate and House of Representa-

2 tives of the Uniled States of America in Congress assembled,

Naramiar 16 1Ane (A aa
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F:\M5\BARR\BARR.001 ' [LL.C.
9

Aef
[}

1 SECTION 1. FIREARMS PROHIBITIONS APPLICABLE BY

2 REASON OF A DOMESTIC VIOLENCE MIS-
3 DEM% CONVICTION NOT TO APPLY TO
4 CONVICTIONS OBTAINED BEFORE THE PRO-
5 HIBITIONS BECAME LAW.

6 Subsections (d)(9), (g)(9), and (s)(3)(B)(i) of section
7 922 of title 18, United States Code, are each amended
'8 by inserting “, on or after September 28, 1996,” before

9 “of a misdemeanor”.
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U. S. Department of Justice

Washingion, D.C. 20530

FACSIMILE COVER SHEET

TO: Dennis Burke

FROM: Nicholas M. Gess
Director -
Office of Intergovernmental Affairs
TELEPHONE : (202) 514-3465
FACSIMILE: (202) 514-2504

DATE: January 15, 1997

SUBJECT: Lautenberg '

# PAGES: (Including this cover sheet)

REMARKS : Dennis - Copy of amended complaint (with new
lawyers) filed in the LA County Deputy Sheriffs
Lautenberg wsuit. Basically nothing much new.
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hereby bring an action for declaratory relief and injunceive . \

JS\PCl226.LAK . :

GREEN & SHINEE, A.P.C. R,
RICHARD A. SHINEE . HEEN
BAR NO. 62767 : i
Attorneys at Law i

RE
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16055 Ventuza Blvd., #1000 N

Encino, CA 91436 T .
(818) 986-2440 o SRS
Attorneys for Plaintiffs e &

UNITED STATES DISTRICT COURT

CENTRAL DISTRICT OF CALIFORNIA

H CHY)
: ' ] \V]

| | 96 -9054 HLH ¢
ASSOCIATION FOR LOS ANGELES Case No.
DEPUTY SHERIFFS ("ALADS"); DOE
1; DOE 2; DOE 3, COMPLAINT FOR DECLARATORY AND
INJUNCTIVE RELTEF

Plaintiffs,

[28 U.S8.C. §2201; 18 U.S.C.
§921, §921(a), §9%922, §922(Q)
and §922(g); F.R.C.P. 2]

V.

Los Angeles County Sheriff’s
Department; LOS ANGELES COUNTY
SIIERIFF’S DEPARTMENT; COUNTY
OF LOS ANGELES,

)

)

)

)

)

)

)

: )
SHERMAN BLOCK, Sheriff of the )
)

)

)

)

, )
Defendants. )
)

INTRODUCTICON

Plaintiffs Doe 1, Doe 2 and Doe 3 (who are each
citizens of the United States), together with the Associétion for
Los Angeles Deputy Sheriffs ("ALADS"), the Union reprecsentative
of the individual Plaintiffs and of all deputy sheriffs in the

County of Los Angeles who are membersg of Bargaining Unit 611, 4//

. 1 I
\
N

e PR
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"The omnibus Consolidated Appropriations Act of 193%7" in th&ﬁ?

relief on the basis of newly passed Federal legislation entitleal

one part of the Act amends the Gun Control Act of 1968. (18
U.S.C. §§921(a), 922(d), and 922(g)). The amendments to the
United States Code passed by Céngrees have been interpreted by
the Bureau of Alcohol, Tobacco and Firearms to mean that pefscn5£ 
who.hﬁve been convicted of misdemeanor doﬁestic vioclence, R

including law enforcement officers, cannot possess a firearm or - . i

ammunition and further that the amendments prohibit the Sheriff?sff;:
Department from issuing firearms or ammunition to such persons.
While the Federal legislation became effective September 30,
1996, the prohibition against possessing a firearm, as
interpreted by the Bureau of Alcohol, Tobacco and Firearms, and
enforced by the'Los Angeles County Sheriff's Department, applies
to convictions which occurred before the statute’s enactment.
The prohibition-has been interpreted to apply no matter how long
agoe a conviction occurred invelving an issue concerning domestic
violence.

plaintiffs Doe 1, Doe 2 and Doe 3, as a consequence of
the enactment of:the statﬁte and its enforcement by the Sheriff’s
Department, have been relieved of all peace officer duties by the
Sheriff's Department and while they presently retain their rank
and employment, the Sheriff’s Department h;s taken éustody of
plaintiffs’ County-issued firearms and ammunition and the
Plaintiffs have been assigned to dutles normally performed by
civilians and Plaintiffs have becn issued civilian

identificarion. The sheriff’e Department has indicated that it

has a long-standing policy that a sworn member of the Department
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must have the ability (both physical and legal) to carry a
firearm in order for an employee to retain the status 6f a swéfﬁ]
deputy sheriff. It is the belief of Plaintiffs, including ALADS, o  f
as the representative of Plaintiffg and.a}l members of Bargaining % :
Unit 611 similarly situated, that a personnel action in the fg;mQ; 
of termination and/or demotion to a civilian position will b§ i;.
taken against Plaintiffs Doe 1, Doe 2, Doce 3 and other similarly-
situated deputies, if it is determined that they are legally |
precluded from possessing a firearm on the basis of the newly
enacted Federa1>legialation.
| PARTIES

1. Plaintite, DOE 1, is a citizen of the United
States reeidingiin Los Angeles County‘and within the jurisdiction
of the United States District Court for the Central District of
California. Atlall-times relevant herein, Plaintiff Doe 1 was a
duly sworn peace officer and deputy sheriff employed by the Los
Angeles County Sheriff‘e Department and a member in goed standing
of the Association for Los Angeles Deputy Sheriffs (herecinafter
"ALADS"). Deputy Doe 1 is a permanent civil service employee,
having continuously held his position as a deputy sheriff with
the Sheriff’s Department from on or about June 1, 1983 to the
present and holds a vested interest in his position.

2. Plaintiff DOE 2 is a citizen of the United States
residing in Orange County and within the jurisdiction of the
United States Di.st:ri'ct: Court for the Central District of
California. Atvall times relevant herein, Plaintiff Doe 2 was a
duly sworn peace-officer and deputy sheriff employed by the Los

Angeles County Sheriff's Department and a member in good standing
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of ALADS. Deputy Doe 2 is a permanent c¢ivil service employeeg j}x-a:
having continuously held his position as a sworn deputy'sherifftﬁ':“
with the Sheriff’s Department from on or about March 17, 1977, to
the present and:holds a vested and substantial property interest
in his official position as a deputy sheriff.

3. Plaintiff DOE 3 is a citizen of the United St&teS%:f
residing in Los.Angelea County and within the jurisdiction of ;hg;_‘
United States District Court for the Central District of o
california. At all times relevant herein, Plaintiff Doe 3 was a
duly sworn peace officer and deputy sheriff employed by the Los
angeles County Sheriff’s Department and a member in good standing
of ALADS. Deputy Doe 3 is a permanent civil service emnployee,
having continuously held his poeition.as a deputy sheriff with
the Sheriff’s Department from on or about August 1; 1980 to the
present and holds a vested and substantial property interest in
his official poéition as a deputy sheriff. |

4. Plaintiff THE ASSOCIATION FOR LOS ANGELES DEPUTY
SIIERIFFS (“ALADS“) is now, and at all times herein mentioned was,
a recognized employee organization pursuant to California
Government Code §3500 et seq. and the certified majority
representative fbr non-superviéory peace officers who are members
of Bargaining Unit 611 in the County of Los Angeles. ALADS has,
as one of its primary purposes, the representation of deputy
sheoriffs who are members of the Los Angeles County Sheriff’s
Department in théir labeor relations with respect to their
governmental employer and is concerned exclusively with wages,
hours and working conditions. Furthermore, individuale who are

members of and comprise such Association are full-time peace



01/15/97 WED 15:08 FAX 202 514 7864 DOJ OPLIA

10
11
12
13
14
15
16
17
18
13
20
21
22
23
24
2%
26
27

28

officers as that term is defined in Chapter 4.5 (commencing with =

Section 830, Title III, Part 2) of the California Penal Code.
s. Plaintiff ALADS is, and at all times herein
mentioned was, a corporation duly organized and existing under
and by virtue of the laws of the State of California, doing
businegs as The Association for Los Angeles Deputy Sheriffs.

ALADS brings this suit in its representative capacity for those

deputies who are similarly situated as Doeg 1 through 3.

6. Defendant SHERMAN BLOCK (hereinaftér "Block") at
all times herein mentioned was, and is now, the duly elected -
Sheriff of the County of Los Angeles. 1In hisg Capacity as Sheriff
of Los Angeles éounty, Defendant Block is responsible for the
establishment and implementation of the policies and procedures
of the Los Angeles County Sheriff‘s Department and, for purposes
of this action, is a policy-making official of the County of Los
Angeles, with régard to the customs, policies, practices and
procedures at issue herein. '

7. Défendant LOS ANGELES COUNTY SHERIFF’S DEPARTMENT
(hereinafter "Department") is, and at all times herein mentioned
was, the duly authorized law enforcement agency for the County of
Los Angeles, cha}ged with the responsibility of enforcing the law
in the County of Los Angeles and with the responsibility of
hiring., firing, promoting, demoting and regulating the other
terms and conditions of employment of all peacec officers employed
by the Sheriff’s Department.

8. Defendant COUNTY OF LOS ANGELES (hereinafter
"County") is a pelitical esubdivision of the State of California

constituted and acting under the laws of the State of California.
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The complaint for relief as alleged herein ig the result of
customs, policies, practices, and procedures instituted and “ ;jj¥f;,g“;{¥
carried out by Sheriff Block and hie subordinate officers, wﬂé
are all employed by the Sheriff’'s Department and the County. Thé
actions of the Defendants herein weare embraced, approved.and
ratified by Sheriff Block,lthe Sheriff’s Department and the
County of Los Angeles in terms of the actions taken as a

consequence of the Federal legislation enacted in 1996, pursuantﬂf

to Title 18 U.S.C. §§921(a), 922(d) and 922(g). T
CTI D VENUE
9. 5urisdiction of this Court is invoked pursuant to

éa U.S.C. §1331. The declaratory and injunctive relief sought

arises out of the Federal question invelving Defendants’

‘interpretation, application and enforcement of the Omnibus

Consolidated Appropriations Act of 1997 as it amends the Gun
Control Act of 1368, which enforcement has deprived Plaintiffs
Doe 1, Doe 2 and Doe 3 of their ability to perform their nermal
peace officer duties as sworn members of the Sheriff’s Department
for the County éf Loa Angeles.

10. Venue in this matter lies in the District Court
for the Central District of California pursuant to 28 U.S.C.
§1391 as Plaintiffs reside in the ﬁistricc, the Defendants are
residents of the District. and the acts and omissions which give
rise to this controversy occurred within this judicial districet.

ACTS C S OF ACTION

11. IA or about the month of September, 1996, the

United States cOhgreSS ecnacted legislation entitled "The Omnibus

Consolidated Appropriations Act of 1997" (herecinafter the
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"Omnibus Act") in which certain amendments were made to the Gun

Control Act of 1968 (hereinafter referred to as the "Gun Control”“ﬂ”

Act") (18 U.s. C §§921 angd 922.)

12. The portion of the Omnibue Act that amended the
Gun Control Act made it unlawful for any person convicted of a
"misdemeanor crime of domestic violence" to ship, tranaport,Jj,€”

possess or receive firearms or ammunition. The Omnibus Act alse:

makes it unlawful for any person to sell or otherwise dispasc Sf;fﬂJ”

a firearm or ammunition to any person knewing or having
reascnable causé to believe that thc recipient has been convicted
of such a misdemeancr. The amendments by'the Omnipus Act to the
Gun Control Act‘have been ‘jnterpreted by the Bureau of Alcohel,
Tobacco and Firearms to apply to all law enforcement officers at
both the state and local level.

13, At all times herein mentioned, the Omnibus Act
with its amendménta to the Gun Control Act as enforced by
Defendants applf to all past and future convictiong involving
domestic violenée, including misdemeanore which involve the use
or attempted usé of force (e.g., simple assault, assault and
battery), whether or not the statutes or local ordinances in the
State of Califoénia (e.g., California Penal Code §242)
specifically define the offense as a domestic violance
misdemeanor. .

14. Aﬁ all times herein mentioned, subsequenﬁ Lo the
passage of the Omnibus Consoclidated Appropriations Act of 1997,
amending the Gun Control Act of 1968 (18 U.S8.C. §§921(a), 922(d)
and 922(g)), the Bureau of Alcohol, Tobacco and Firearms issued

an "open letter" to state and local law enforcement cfficials
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regarding the new law that would prevent officers from carryihg.
firearms. While the letter does not have the force of law and ”f” -
does not represent final regulations that have been publisheq,

the open letter was intended to explain how the new Federal

legislation would be interpreted as applied to law enforcement.

15. At all time herein mentioned, the open lettef;@ésfv”
all state and local law enforcement officials from the Depafcéeﬁfi_
of Treasury, Bureau of Alcohol, Tobacce and Firearms, provides in' ;f:]
pértinent part:: |

J. . . One part of the Act amended the

Gun Céntrol Act of 1968 (GCA) to make it

unlawful for any person convicted of a

'misdémeanor crime of domestic violence’ to

ship,"transpo:t, possess, or receive firearms

or amﬁunition. It also makes it unlawful for

any pérson to sell or otherwise dispose of a

firearm or amnunition to any person knowing

or haﬁing reasonable cause to believe that

the récipient has been convicted of such a

misdeﬁeanor. This new prohibition does apply

to ali law enforcement officers. (Emphasis

theirs.])

J 3 114 1 aw e recment
In addition, the Act amended the GCA
[Gun Control Act of 1968) so that employees

of government agencies convicted of
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qualifying misdemeanors would got be exempt
from this new disabllity with respect to
their receipt or possession of firearms or
ammunition. Thus, law enforcement officers
and other government officials who have been
convicted of a qualifying misdemeanor will
not be able to lawfully possess or receive
firearmg or ammunition for any purpose,

including performing thelir official  duties.

rhis-&isability applies to firearms and

amnunition issued by government agencies,
fireafms and ammunition purchased by
officiala for use in performing their
official duties, and personal firearms and
ammunition possessed by such officials.

fu view of this amendment’s effect on
law enforcement officers, your department may
want to detérmine i{ any employee who is
authorized to carry a firearm is aubjécc to
this disability and what apprqpriate action
should be taken. [Employees subject to this
disability must immediately dispose of all |
firearms and anmunicion'in their possession.
The continued posseasion of firearms and
amnunition by persons under this disability
is a violation of law and may asubject the
possegsor teo criminal penalties. In

addition, such firearms and ammunition are




01/15/97 WED 15:08 FAX 202 514 7864 DOJ OPLIA

10

11

1z

13

14

16

17

18

ls

20

21

22

23

24

subject to seizure and forfeiture. [Emphasis
theirs.)"
16. In response to the passage of the Omnibus Act and

its amendments to the Gun Control Act (Title 18 U.S.C. §8§921(a),

522(d) and 922(g)), the Sheriff's Department issued a broadcast * - -

in November, 1996, to all concerned (including sworn) personnél

entitled "New Federal Legislation - Peace Officers Convjcced;qf:¢_,,v

Penal Code §273.5 May Not Lawfully Pcssess Firearms". Said
broadcast advised Sheriff's Department. personnel of the
congressional enacted amendments to 18 U.S.C. §§s21(a), 9z22(d)
and 3%22(g) and the prohibition, which includes law enforcement
officers, prohibiting persons who have been convicced of a
misdemeénor involving domestic violence to'possess a firearm or
ammunition ang pfohibiting the Department from issuing fivearms
or ammunition to such persons. The Department furcher ahnounced
that any deputy sheriff who has suffered a conviction shall after
the expiration of ninety (90) days of notice be terminated from
employment or demoted to a non-sworn position where a firearm is
not reqguired. |

17. At all times herein mentioned, the Sheriff's
Department broadcast issued on or about November 14,‘1996,
directed that all sworn personnel who have prior convictions of
violations of California Penal Code §273.5 as well as convictions
of Penal Code §242 and any other Penal Code convictions which
have as an elemeﬁt, fgrce, attempted f{orcc or threat with a
deadly weapon, if the offense was committed against a current or
former spouse, child or cohabitant, co report this facet

immediately to their Unit Commander.

10
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18. 1Immediately subsequent to the issuance of the

Sheriff’e Department broadcast as referenced herein, Plaintiffs '

Doe 1, Doe 2 and Doe 3 were each individually advised by his
reapective Chief, unit commander or SUpervisor, at the Sheriff{'s
Department’s direction, that each was being relieved of éll peacef_"-'j
officer duties and would be reassigned to civilian duties anaf:;
that each Plaintiff would have his badge and gun removed by the -

Sheriff’s Department. On the same occasion on which each

Plaintiff was rélieved of his respective peace officer duties,;
each Plaintiff was advised by a Department supervisor that, at
the end of a nzneLy (90) day period, each would be terminated
£rom employment or, in the alternative, demoted to the non-sworn
position of Custbdy Assistant.

19. Ik or about the month of May, 1991, Plaintiff Doe
1 pled "no concéét" to a misdemeanor violation of California
Penal Code §273.5 involving a domestic violence charge. As a
censeguence of the misdemeanor convxcLion, Plalntlff Doe 1 was
ordered to pay a. fine of $432.50, court costs and restitution, as
well as to serve three ycars of summary probation, which
probation ended in 1994. Subsequent to that time, Plaintiff Doe
1 was administratively disciplined by the Sheriff’s Department
and returned to full duty as a sworn deputy sheriff, assigned to
a Bonus pay position, in which capacit? he has been working since
that time. |

20. Og or about July 9, 1992, Plaintiff Doce 2 pled "no
contest" to a misdemeanor violation of Penal Code §273.5 in
relation to a domestic violence allegation concerning his spouse.

As a consequence of the misdemeanor conviction, Plaintiff Doe 2

11
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was ordered to pay $200 in court costs and restitution, complé:é;?
sixty-two (62) hours of community service with Caltrans, and o
complete a three year summary probation (non-supervised) which
ended in 1995. Subseguent to that date, Plaintiff Doe 2 was
administratively disciplined by the Sheriff's Department and has
continuously performed his duties as a sworn deputy sheriff
assigned to a Bonus Paf position, in which capacity he has bgen ;f

working with the Department since that time.

21. In or about the year of 1993, Plaintiff Richard - -+ .

Doe 3 was conViéted of a misdemeanqr viclation of Penal Code
§273.5 involvingran allegation of domestic-violence concerning
his common law wife. Plaintiff Doe 3, as a consequence of gaid
misdemeanor conviction, was ordered to pay a fine, restitution
and court costs and to serve a summary probation sentence.
Subsequent to hié conviction, Plaintiff Doe 3 was
administratively disciplined by the Sheriff’'s Department and has
continuously performed his duties as a sworn deputy sheriff since
that time.
FIRST CAUSE OF ACTION
(Viclation of Commerce Clause)
(U.S. Constitution, Article 1, Section 8, Ciause 3]

22. Each and every allegation set forth in Paragraphs
1 through 21, inélusive, is incorporatéd herein by reference,
repeated and repled as though fully set forth at length.

23. Aé all times herein mentioned, it is the belief of
Plaintiffs, and each of them, and therefore Piaintiffs allege on
information and belief, that the amendmenﬁs made to Title 1&

U.S.C. §§921 and 922 by Congress in enacting the Omnibus

12
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1| Consolidated Appropriations Act of 13987, amending the Gun cOntrélsu
2} Act of 1968, violate the Commerce Clause of ths United 5cates-”f.}
3| Constitution, in part or in total, in that the legislation in

1| part or in total, exceeds the power of Congress to regulace an

S| area in which the states possess primazry authority for defining

6| and enforcing the criminal law.
7 24. At all times herein mentioned, Plaintiffs, and._ ,_A_

8| each of them, are informed and believe and therefore allege on '

9| information and bel1e£ that the Omnibus Consolidated

10§ Appropriations Act of 1997, amending 18 U.S.C. §§921 and 922

11} exXceeds the autﬁority of Congress to regulate commerce among the
12| several states under the Federal Conétitution Commerce Clause,
13| Article 1, Section 1, Clause 3, in relation to the prohibition
14| extended to locai law enforcement officers, making it unlawful
15| for any persen convicted of a misdemeanor crime of domestic
16 violence to ship; transport, possess, or receive firéarms or

17{ ammunition.

18 : OND E OF o)

1ls (Violation of Equal Eroﬁeccion and Due Procegfs Clausa)

20 {Fourteenth Amendment, U.S. Constitution]

21 25. Each and every allegation set forth in Paragraphs

22| 1 through 24, inclusive, is incorporated herein by reference,
23| repeated and repled as though fully set forth herein at length.
24 26. At all times herein mentioned, when Congress

25| enacted the Omnibus Consoclidation Appropriations Act of 1997,
26 amending the Gun Contrxol Act of 1968, said legislarion, as

27} enforced by the Sheriff’s Department and the County has a

20| disparate and unequal impact on Plaintiffs Doe 1, Doe 2 and Doc 3

13
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in that each of them, by virtue of said legislation, stands to R

lose his employment and career as a law enforcement officer with = -7 0

the Sheriff’s Department of the County of Los Angeles and any
other law enforcement agency with the State of California, asg
éompared to other members of the popﬁlation who are not peace
officers and therefore not precluded from practicing their
profession as a consequence of the Federal legislation.

27. At all times herein mentioned, by virtue of the
Sheriff’'s Department’s enforcement of the newly enacted Omnibus
Consolidation Appropriations Act of 1997, amending the Gun |
Control Act of fséa, Plaintiffs Doe 1, Doe 2 and Doe 3 stand to
lose their law énforcement positions with the Log Angeles County
Sheriff’s Department, without notice and opporturnity to respond
to the impact offthe Federal legislation, depriving Plaintiffs of
their peace officer duties and position upon the enactment of the
Federal legislation by Congress and its enforcement by the
Sheriff’'s Department,

| D USE OF .’I‘O
(Viclation of Ex Post Facto Clause)
(U.S. Constitution, Article 1, Section 9, Clause 3:;
Section 10, Clause 1}

28. Each and every allegation set forth in Paragraphs
1 chrough 27, inélusivé, is incorporated herein by reference,
repeated and repiad as though fully set forth herein at length.

29. Aﬁ all times herein mentioned, Plaintiffs, and
each of them, are informed and believe and therefore allege on
information and belief that the amendments to the Gun Control

Act, as applied to Plaintiffs Doe 1, Doe 2 and Doe 3, and other

14
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members of ALADS who are similarly situated, violates the ex posL;

facto clause of the United States Constitution in that the

.Sheriff's Department $ enforcement of the legislation results in

the imposition of peralties as to Plaintiffs Doe 1, boe 2 and Doe
3 as set forth hereinabove, to acts and convictions éccurring'h~g;
before the enactment of the legislation. The Sheriff's
Department’s retroactive application of the Federal leglslatlon
results in an addxtlonal and severe penalty to Plaintiffs Doe 1
Doe 2 and.Doe 3, to wit: prospective Lermlnatlon and/or demotion”
by virtue pf the retrospective application of the Omnibus Act,
all in violation of the ex post facto clause of the Federal
Constitution. | '
USE
(For Declaratory and Injuﬁctive Relief)
(28 U.5.C. §2201; 18 U.S.C. §921(a), §922(d) and §922(g)]

30. FEach and every allegation set forth in Paragraphs
1 through 29, inclusive, is incorporated herein by reference,
repeated and repled as though fully set forth herein at length.

31. A bonafide and substantial controversy exists in
that Defendants claim they may legally do all of the things as
herein before described, and specifically, may subject Plaintiffs
Doe 1, Doe 2 and;Doe 3, and each of them, to loss of each of
their respective auties a8 a sworn peace officer, the loss of the
accoutrements of ﬁheir profession (e.g., their gun and badge) and
ultimately the loss of their employment as sworn deputy sheriffs
and/or the demotion of-each Plaintiff to a non-sworn civilian
position of Custody Assistant on the basis of the omnibus

Consolidated Apprbpriations Act of 1997 which amends the Gun

15
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1| Control Act of 1968. On the other hand, Plaintiffs Doe 1,'n¢¢4:f““i;
2} and Doe 3 and Plaintiff ALADS (as the individual Plaintiffs-’

3|l representative) claim that the enforcement of the Omnibus Act

4| violates the Commerce Clause and the ex post facto clause of the
5| Federal Constitution and further denies Plaintiffs Doe 1, Doe 2 |
€| and Doe 3 equal protection and due process as guaranteed by ﬁhé f:i;
7| 14th Amendment of tﬁe Federal Constitution. A judicial |

8| declaration is therefore requested, determining the rights and

9| duties of the parties with respect to the controversy herein,

10 pursuant to 18 U.S.C. §§921 and 922,

11 "IFTH CAUSE CTI

12 ' ' }Injunctive and Equicaﬁle Relief)

13 [18 U.S.C. §921(a), §922(d) and §922(g), F.R.C.P. 2]

14 32. Each and every allegation set forth in Paragraphs

15§ 1 through 31, inélusive, is incorporated herein by reference,

16| repeated and repled as though fully set forth herein at length.
17 : 33. At all times herein mentionéd, Plaintiffe Doe 1,
18| Poe 2 and Doe 3 each stand to suffer the irreparable injury as a
19| consequence of the Sheriff’s Department’s relileving Plaintiffs
20| Doe 1, Doe 2 and Doe 3 of peace officerzduties, and of their

21| weapons and law enforcement identification and as a consequence
22 of che Departmené’s proposed demotion of each Plaintiff to a non-
23 sworn civilian position entitled "Cugtody Assistant" within

24| ninety (50) days'from November 13, 1996. |

25 34. At all times herein mentioned, Pectitioners Doe 1,
26| Doe 2, Doe 3 and.Plaintiff ALADS have no plain, speedy or

27| adequate remedy in the ordinary course of law. other than che

28| relief sought by this Complaint to enjoin Defendants and each of

.16
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them from depriving Plaintiffs Doe 1, Doe 2 and Doa 3 of the

protected property interest each Plaintiff maintains in his .

position as a permanent employee and sworn'deputy sheriff with _é

the Sheriff's Department. ,;.:f
35: Pursuant to F.R.C.P. 2, this Court is authorized

to enter appropriate eguitable relief and specifically to enjoznu;

Defendants from enforcement of the amendment to the Gun Control

Act found in the Appropriations Act of 1597 against Plalntxfff by;;"
either reliev;ng Plaintiffs of their respective peace off;cer |
duties, dlscharglng, demoting or taking otﬂer disciplinary action
against Plaintiffs Doe 1, Doe 2 and Doe 3, or against any other
similarly situat;d Los Angeles County Deputy Sheriff represented
by Plaintiff ALADS on the basia of the Omnibus Consolidated
Appropriations Aét of 1997.

36. By reason of thg heretofore described acts and
cmissions of the'individual Defendants, énd each of them,
Plaintiffs were required to retain the.services of counsel to
institute and prosecute this action and to render legal
assistance to Plaintiffs that they may vindicate thé deprivation.
of their heretofore mentioned constitutional rights. By reascn
thereof, Plaintiffs request payment by Defendants, and each of

them, a reasonable sum as and for attorneys fees.

WHEREFORE, Plaintiffs request this Court enter judgment
in their favor ah& against the Defendants as follows:

1. Eﬂtering preliminary and permanent injunctions or
other equitable rélief consisting of appropriate orders,

prohibiting Defendants from relieving Plaintiffs Doe 1, Doe 2 and

1?7
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1] Doe 3 from their peace officer duties, discharging, demoting cf;?d
2 taking other diaciplinary actien against'?laintiffa Dce 1, Doé é-ﬁ
3! and Doe 3, or any other member of Plaintiff ALADS’ organization,
4| whether in the form of relief from peace officer duties,

S déprivation of a gun and badge, discharge, demotion or any othérlﬁg
6| punitive action on the basis of the Omnibus Consolidatead .':
7| Appropriations Act of 1997 amending the Gun Control Act of 1968, .
8| as enforced against Plaintiffs by Defendants; -
9 2. gor judicial declarations, setting forth the

10| rights and duties of the parties within the parameters described

11| in this Complaint and Causes of Action 1 through 5, inclusive;

12 3. Awarding attorneys fees to Plaintiffs:
13 4. A@arding costs of suit; and
14 5. Awarding such other further relief as this Court

15| may deem appropriate and justified.
16

'17 DATED: December 26, 1996 Respectfully submitted,

18 GREEN & SHINEE, A P.¢Z.
. . /ﬁ
20 ‘ By: o N Ar—

: RICHARD A. SHINEE
21 Attorneys for Plaintiffs

22
23
24
25
26

- 27

28
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Future Steps —— Enforcing Federal Law and Halting the Legalization Movement

Based on the recommendations of the Attomey General, the interagency working group has

concluded that a lawsuit by the United States Government seeking to enjoin the California / N Zaa
— initiative§ would not be successful and is a very impractical pursuit as a part of our overall
strategy. In the same respect, interpreting Federal law to preempt these state initiatives, we
strongly believe, would not withstand scrutiny in the courts.

gic objectives
addition, we plan to

We believe that the recommendations provided in this strategy will send a clear message to

the legalizing movement that we will continue to enforce Federal law and work to prevent

their initiatives from passing in other states. We will also continue to consider additional

steps including the conditioning of Federal drfig-¢ontrel money on compliance with-Federal— ’
Controlied-Substances-Aet-and the }National Drug Control Strategy.

~ Decdorg
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U. S. Department of Justice

Washington, D.C, 20530

FACSIMILE COVER SHEET

TO: RAHM EMANUEL
DENNIS BURKE
FROM: Nicholas M. Gess
Director
Office of Intergovernmental Affairs
TELEPHONE: (202) 514-3465
FACSIMILE: (202) 514-2504
DATE: ‘December 11, 1996
SUBJECT: Lautenberg
# PAGES: (Including this cover sheet)
REMARKS : Rahm & Dennis -- Just gét a copy of this stuff.

It'’s our first criminal Lautenberg case. Nick
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U.S. Deputlhent of Justice

United States Attorney

‘Press Release Northemn District of Iowa

STEPHEN J. RAPP
(319) 363-0091 -
Cedar Rapids, Iowa

FOR IMMEDIATE RELEASE
Date; December 11, 1996

CEDAR FALLS MAN IS FIRST IN THE NATION
CHARGED UNDER NEW FEDERAL LAW

, CEDAR FALLS, IOWA - United States Attorney Stephen J, Rapp announced Wednes-
day chat William M. Smith, 20, of Cedar Falls, lown, had been charged with possession of a
firearm after having been previously convicted of an assault involving domestic violence.

Rapp said that the charge was the first in the nation under a new federal law which took
effect on September 30, 1996 which prohibits persons who have been convicted of
misdemeanor crimes of domestic violence from acquiring or possessing firearms.

Joining Rapp at a press conference in Cedar Falls wers J. Robert Switzer, Special
Agent in Charge of the Midwest Region of the Bureau of Alcohol, Tobacco, and Firearms,
(BATF), Black Hawk County Attorney Thomas Ferguson, and Cedar Falls Chief of Police
Michael Reifsteck, representing the agencies that have been involved in the investigation,

The charge is contained in a complaint filed in U.S. District Court in Cedar Rapids.
The complaint alleges that on November 17, 1996, William Smith shot his wife, Lauralee
Smith with a .380 pistol that he had purchased at Duee's Pawnshop in Waterloo on November
1S, 1996. According to the complaint & medical examination of Ms. Smith indicated that “ghe
bullet has passed through her ches:. She had an entry wound in her back and an exit wound
near her left shoulder. The bullet had come close to her heart and her aorta artery. The
bullet broke the sixth rib on her left side and punctured her left lung. Ms. Smith survived the
shooring and was eventually released from the hospital." The complaint also alleges that
William Smith had assaulted the same victim on September 13, 1994, by pushing her,
grabbing her neck and throwing her to the ground, and was convicted for the assauit on
November 28, 1994. - -

"This case demonstrates the BATF's commitment to respond promptly to alleged
violations of federal firearms laws that are brought to our attention after initial investigations
by local law enforcement agencies,” said J. Robert Switzer of the BATF.
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*We appreciate the cooperation of the federal authorities in the case,” said Cedar Palls
Police Chief Michae! Reifsteck, whose department has led the Smith investigation. "We know
from past experience that the cooperation has led to stiffer penaltics against dangerous
offenders Ia cur community than could have been obtained in state court.”

"Our office has filed several state charges against Willlam Smith regarding the purchase
of the pistol on November 15 and the ghooting incldent on November 17. These will now be
dismissed to allow the federal prosecution to go forward,” said Black Hawk County Atorney
Thomas Ferguson. "Having reviewed the state and federal law and the evidence in this case,
believe that it is probable that a more significant punishment can be achieved in federal court.”

“The maximum federal sentence in this case is 10 years in prison and a $250,000 fine,"
said U.S. Attorney Stephen Rapp. "For the defendant to be found guilty it is only necessary
that we prove he possessed the firearm and had the prior conviction. But in setting the actual
sentence the Court can take into account the shooting and Injury to Lauralee Smith. Whatever
sentence is pronounced, it cannot be reduced by parole. By contrast in state court the most
likely result would have been conviction for aggravated assault which carries a maximum

gentencs of two years and is subject to parole.”

On November 11, at a confercace of the Iowa County Attorneys Association, Rapp
announced that his office would placc a high priority on enforcement of the new law
prohibiting firearms possession by domestic abusers and he urged local prosecutors {0 refer
appropriate cases for federal prosecution.

*Our Jowa experience tells us that this law could be an effective tool to stop the
escalation of violence which sometimes follows the first domestic abuse incident.” said Rapp.
“In the last six years 83 Jowans, including nine children, were murdered in incidents of
domestic abuse. Most of the killers used guns. ‘Many, including one whom our office
prosecuted, were previously convicted of domestic abuse assaylt.”

The new federal law restricting fircarma rights after domestic assault convictions was
sponsored by Senator Frank Lautenberg (D-NJ). It was endorsed by President Clinton in
August, passed the Senate by a rate of 97-2 on September 12, and was included in the FY97
budget bill which was approved by Congress on September 30.

The U.S. Attorneys office for the Northern District has filed and successfully
prosecuted a number of other firsts in the nation cases including the first indictments under
Title III of the Brady Bill and the "Three Strikes” provision of the 1954 Crime Bill. Rapp said
that the filing of these cases does not means that Jowa has & more serious crime problem than
other states. °It does reflect a “can do” attitude on the part of prosecutors in his office who
are in close communication with their local counterparts and want to make effective use of

every available tool to make their communities safer.

As in every criminal case a complaint or indictment is only an allegation and a
defendant is presumed innocent uniess and until proven guilty.
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2. The County Attomey has concluded that he cannot prove more than aggravated
asseult under state law because the victim is somewhat uncooperative and says that she
does not believe that her husband Intended to fire tho weapon. An aggravated assault
carries a maximum sentence of two years, but rarely Involves more than six months in

custody.

3. Under federal law, in order to find the defendant guilty we need only prove the
possession and the conviction. At sentencing we will ask the Court to cross-reference
to the aggravated essault guideline (2A2.2) and apply an upward adjustment for the
discharge of the firearm and the serious bodily injury, and establish an offense level of 24,
and a probable criminal history of Category Iil, Depending on acceptance of responsibility
this could mean a sentence of 48-78 months.

4. The defendant's 1994 assault conviction was not entered under the state
statute's domestic abuse section. However, counsel was appointed for the defendant
though he eventually walved counsel in a signed document. The fallure to charge
domestic abuse assault is understandable gliven that the police file contains statements
indicating that the defendant and victim were ex-boyfriend and girifriend. The police may
have not been unaware that they had a child in esmmon bom in 1993 (on which there is
an October 1994 decree of patemity). Glven that there was the relationship described in
the federal statute and there was &n assault conviction, we believe that federal prosecution
is consistent with the recent position jointly taken by the Departments of Justice and
Treasury and which is incorporated In the “open letter to all state and local law
enforcement officials” from BATF Director Magaw.

S. The BATF has reviewed the local investigation and adopted the case. Its Office -

of Legal Counsel has also reviewed the record and strongly supports federal prosecution.
?

6. We are charging the case first by complaint. The agent's affidavit in support of
the complaint in attached. It is anticipated that the case will be presented to the grand jury
on Wednesday together with additional evidencs and an additional count under 18 U.S.C.
Sec 922(a)(6) regarding material misrepresentations as to age and an unrelated criminal
charge made by the defendant on the firearms transaction record,

7. Attachments to be sent by fax - Agent's Affidavit
- Draft Press Release

COPIES:
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Attachment 1
STATE OF IOWA )
<) as AFFIDAVIT
COUNTY OF LINN )
I, . pxenbine s » £irst being duly sworn, @epose and eay
ap follows:
1. I am a Special Agent with the United States Treasury
Departmant, Bureau of Alcohol, Tobacco, and Firearms (ATF). I
have held this positien for five and one-half years. I anm
currently assigned tec the Staté of Iowva. Prior to my employment
wvith ATF, ‘%"‘(f;';'('é)'if(gk;)c N
) (oot

2. I an involved in an investigation of firearms

violations by William Maurice Smith, hereafter referred to as
"ghe defendant.” I have reviewed witness statements, police
reports, court records, and other documents relating to this
1nvestiqa£ion. My reviev of these documents forms thea basis for
my knowledge of the facts set forth hereiy.

3. on Septenbker 13, 1954, the dafﬁndant assaulted Lauralee
Lorenson. The défendaqt pushed her,tgrabbed her neck, and thiew
her to the ground. At the time of this assault, the defendant
and Ms. Lorenson'were not married, but the defendant had a child
by Me. Lorensen. The defendant was charged with assault under

Iowa law and counsel was appointed to represent him. On Noveaber
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28, 1994, the defendant was eonvicted of assault by the Iowa
pistrict Court in and for Black Hawk County.

4. Eventually the defendant and Ms. Lorenson resumed their
relationship and became married. Upen their marriage, Mrs.
Loreneon cﬁangcd her last name to Smith, _

S. During the month of October 1996, the defendant
assaulted Ms. smith by grabbing her throat. The defendant
admitted to the police that he assaulted Me. Smith on this
eccasion. A complaint has besen filed against the defendant for
domestic abuse assault, but this charge has not yat been
resolved.

6. on November 15, 1996, the defendant purchased a Grendel
Model P12 .380 pistol, serial nﬁmher 24022, at Duee's Pawn Shep
in wWaterloo, Towa. This transactien vas recorded on an ATF Form
4473, which the defendant signed. ﬁased upon my experience and
training, I know that the pistol was manufactured in the State of
Florida and would have been traﬁsported in interstate commerce to |
the Btate of lowa. There are no licensed manufacturers of
firearms in the State of Iowa. '

I7. Between November 15 and 1?7, 1996, several witnesses sav

the defendant handle this firearm. Lauralee Smith saw the
defendant carrying the pistol on several occa;ion;. The
defendant’'s brother, Romondus Cooper, also saw the defendant
handle the pistbl during.this periocd. David Acklin, the
boyfriend of the defendant's mother, said that the defendant

showed him the éistol as vell.
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8. on the evening of November 16, 1996, the defendant went
with Lauralee Smith to a bowling alley in Waterloo. While they
vera at the béwling alley, the defendant displa}eﬂ the .380
pistol. One of Ms. Smith's friends, Sandy Smith, saw the
defendant remove the pistel from his pants at the bowling alley.'

9. Later that night, at approximétely midnight, the

defendant ieturned wvith Lauralee Smith to their residence at 2003
Waterloo Road, Apartment B-12, in Cedar Falls, Iova. They werae
accompanied by Romopdua Cooper and Anne Maria Ohrt, Cooper's
girlfriend. '

10. The defendant and lauralee Smith had an argument that
night in their apartment. Gabrielle Dewitt, the neighbor in the
downstairs apartment, could hear that the defendant and Ms. Smith
vwere fighting pretty bad because they were either knocking
things ovéz or deing something that would cause loud thuds on my
ee;ling.ﬁ The &éfandant has admitted that he and Lauralee Smith
vere having an irgument at this time.

11. At some time between approximately midnight and 2:00
a.m. on November 17, 1996, the détendant shot Ms. Bmith in the
back with the .380 pistol he had purchased from Duee's Pawn Shop
on Noveﬁber 15,!1996. The sheooting took place in the bedroom of
the apartment at 2003 Waterloo Road. The only people present in
the bedroom at this time were the defendant and Ms. Smith. Anne
onrt, who was iﬂ the living reom of the apartment, has said that
she heard a gunshot at thie time. Romondos Cooper was also in

the living room, but he said he did not hear a gunshot.

3
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12. The defendant then took Ms. Smith te Sartori Hospital
in Cedar Falls. Ms. Smith was treated in the emergency room.
The medical examination indicated that the bullet had passed
through her cheet. 6he had an entry wound in her pack and an
exit wound near her left shoulder. The bullet had come close to
her heart and her acrta artery. The bullet broke the sixth rib
on her left side and punctured her 1eft'1ung. Because the
bullet‘s path was close to her heart, she vas transferred
{mmediataly te Allen Hospital in Waterloo for treatment DY
gpecialists. Ms. Smith survived the shodting and was eventually
released from the hospital.

13. Ms. Smith gave a sworn statement on November 17, 1996.
She said that she and the defendant wvent to their bedroom when
they returned home to the apartment shortly after nidnight that
morning. At thisp time, she sav the defendant handling the .380
pistol. She went inte the.hathzoom that adjoined the bedroom.
Ag she reentered the pbedroom, ghe heard a noiee and felt pain in
her back. She could not recall the discussion that she was
having with the defendant {mmediately prior to the sheoting. She
jndicated that the defendant had been violent with her in October
1596. - .

14. The defendant also gave a statement on November 17,
1996. He initially clsimed that Ms. Smith had béen shot in a
drive=by shooting. He later admitted that he had gshot her with
the .380 pistol in the bedreoﬁ of thelr apartment. He admitted
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that he and Ms. Smith were having an argument that night, but he
claimed that the shooting was accidental.

15. On November 17, 1996, police exacuted a search warrant
at the spartment ghared by the defendant and Ms. Smith. In the
course of this search, pelice recovered the .380 pistol, serial
number 24022, that the defendant had purchased from Duee's Pawn
Shop on November 13, 1996. Police alsolseizea a box containing
25 rounds of ammunition. 1In addition, police found & spant .380
shell casing in the kitchen, another bullet on the bedroom floer,
and a third bullet in a safe on the living reom floor.

I declare under penalty of perjury that the foregoing is

trus and correct.

T . ke - . Special Agent

Federal Bureau of Investigation
SUBSCRIBED AND SWORN to befoers me by . .. k) (ox “
day of December, 1996. h

JOHN A. JARVEY
Chief Magistrate Judge
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The Honorable William J. Clinton
1600 Pennsylvanis Avenue, NW
Washington, D.C. 20502

Dear Mr. President:

T would like o expressnywnmabomthedimhaﬁmofmishﬁormlﬁm by
senjor members of your stff over e Lautenberg Amendment 1o the Omnibus
Consolidated Appropriations Act of 1997. I would also like to offer my
usimmeinnddmsingproblemsthnsﬁllmainnamdtofﬂwhphanrd
manngr in which this Jegislation was passed and the impropet way in which it is
being enforced.

FinLthoamendmmlbmeanismewhmtheAdminimlﬁmﬁthlho
auimnceofSﬂumummbaxmdoﬁm,hmtOp\nhfonnwmdnmtw
the Gun Coutrol Act of 1968 1 mske it unlawdul for persons convicted of “crimes
of domestic violence™ (o possess Of receive firearms. This idea is sound and
impomutintheorymdisomwhichldnnwott

e .
Sadly, the language be Administration endorsed to address this problem suffered
from fatal Constirutiopal flaws. Furthermore, the effort by certain Democrat
Members of Congress 10 circumvent the legislative process by bringing this issuc
up &t the close of the 104 Congress, pmmedusﬁomholdingthckimd of
hearings snd debate which would have provided a sound basis for a law which
would propexly address this issuc.

Aﬁuagddnlofoﬁm.lmdothcninCoumsmlbletoMumyof
the problems which plagued the legislation in its original form. Al any stage
during this process, we would bave been pleased to hear from the Administration,
especially sioce your Administration continued to take such an active role in the
development of ths Lautenberg laagusge.

vt CFNCRS
@ e Y
Cosor By e ¥ Ay, 280 WDt Ave. ﬁ-rwrl-nv
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Unfortunately, it seems the desire by Lautenberg proponents to score quick
political points beforc the then-pending election interfered with the ostensible
goal of protecting familics. This is the only explanwtion for why the
Administration chose not to cooperate in 8 bi-partisan manner 1o develop cffective
legslation that properly addressed the serious probiem of domestic violence.

As if the Administration’s handling of this issue before its passage was not
problematic enough, the Treasury and Justicc Departments have now shosen to
enforce this law retroactively, contrary to the intent of Congress and contrary to
Constitutional guarantees against ex post fagto enforcament of criminal laws. It
now appears this decision way ool made in the few short weeks following
enacunent of the law. but rather hefore passage and signing of the legislation. It
appears the Adminisuation chose to remsin silent on the issue of retroactive
enforcement during the debate, in a politically-motivated sttempt 10 drive 2 wedge
between law-enforoement groups and supporters of Second Amendment rights.

If you are seriously interested in pulting partisanship aside and addressing the
problems the Administration created by forving this legislation through without
input from any interested persons or organmizations, such as law enforcemcnt
Broups, the military, or the court system, I and many of my colleagues will gladly
work with you.

In fact, I and others intend 10 bring this issue up sarly in the next Congress and
hope to have the overt support of the Administration, as We move o amend this
law 30 it can be enforced without Jamaging owr military aad law enforcement
capabilities or trampling on our Constitutional rights.

IhopeweeunanticipautheAdnﬁniamionwoﬂdngwithusmhaMominaus
in this effort

P.83

e
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_ FOR PETE BRODIE
LOS ANGELES DEPUTY SHERIFFS, INC. DOUG MCLELLAN
VICE PRESIDENT
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JOHN STANLEY
€. MYRTLE WILLIAMS

January 2, 1997

URGENT

RE: OMNIBUS CONSOLIDATED APPROPRIATIONS ACT OF 1997 -
IMPACT OF DOMESTIC VIOLENCE CONVICTIONS TO PEACE
OFFICERS

Dear Bob:

Language that was incorporated into the Omnibus Consolidated Appropriations Act of 1997
provides a ban on the possession of a firearm for individuals convicted of a misdemeanor
crime of domestic violence, which seriously impacts law enforcement and military personnel.
This law would solely impact careers where carrying a firearm is a condition of employment,
which may mean the end of careers for police officers as well as the livelihoods of their
families.

As some of you have been, ALADS has been bombarded with media calls of all sorts. I
believe media attention in this matter will only hurt our campaign and negatively impact our
members. I am avoiding engaging with the media as I believe it will put so much pressure
on members of Congress that they will be unable to help us.

I ask, however, that you write to members of Congress indicated on the enclosed sample
letters, requesting their strong support in this very urgent matter. For your convenience, |
have included sample letters we have sent to congressional members, and their names and
addresses. I ask that you send a letter representing your association members as well.
Please fax copies of your letters to me at (213) 747-2705.

In addition to contacting congressional members, ALADS has also filed an action in federal
court for three of our members that have been impacted by this legislation. We are
challenging the federal legislation on the basis that it is unconstitutional and it is in violation
of:

1. Article 1, Section 8, Commerce Clause;

An Affiliate of the Marine Engineers Beneficial Association
AFL-CIO

® g 11
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2. The 10th Amendment claiming that the provisions of the Act are reserved to
the states respectively;

3. The 14th Amendment to the Constitution based on both equal protection
grounds and due process grounds; and,

4, Article 1, Section 9, which prohibits an ex post facto law and a bill of
attainder.

I would also like feedback from you on the number of your members that have been
adversely impacted by this Act, as well as any legal action taken by your association
regarding this matter. .

If you have any questions, please don’t hesitate to contact me.

Sincerely,

Pete Brodie
President

PB:ka

Enclosures
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“Gun law draws fire from police
Domestic-abuse record can strip officer of his badge

By Hugh Aynesworth

THE WASHINGTON TIMES

DALLAS — The new federal law
that forbids anyone convicted of
domestic violence from owning a
gun has some police organizations
in a bind and has drawn mixed re-
views from Texas law enforce-
ment.

The situation was spotlighted
here last week, when Dallas Police
Chief Ben Click took a weapon
away from a 19-year veteran of-
ficer and reassigned him to*a non-
uniform assignment” at the coun-
ty jail.

The officer, senior Cpl. Clint As-
kew, 47, had been charged with
beating up his 16-year-old son and
threatening other members of his
family during a scuffle at his sub-
urban home in DeSoto in June.

“He will remain in his current
status pending a formal legal opin-
ion from the City Attorney's Of-
fice,” said police spokesman Ed
Spencer yesterday.

Cpl. Askew could not be reached
for comment.

The DeSoto altercation resulted
in a Class C misdemeanor charge,
and records show that Cpl. Askew
was fined $235 after pleading nolo
contendre July 1S. :

Police officials here and around
the country began searching their
ranks for officers with domestic
abuse records this month after the
Bureau of Alcohol, Tobacco and
Firearms issued a statement ad-
vising that officers are not exempt
from the federal law, which went
into effect Sept. 30.

In Dallas, more than a dozen of -
ficers have had domestic-abuse
cases filed against them in recent
years, but all eventually were dis-
missed.

The Dallas police chief has
strongly backed the new law and
said this week he saw no reason
why police officers should be ex-
cluded, because “this is the root of
so many of our problems.”

Chief Click said he would fire
any officer ordered to turn in his
weapon under the law.

Questions that remain include
whether the law should be retroac-

\q

tive and whether a no-contest plea
should count as a conviction under
the new law.

The Combined Law Enforce-
ment Associations of Texas, which
claims 16,200 members, plans to
challenge the law, though CLEAT
staff attorney Terry Putthoff said
last week it had not been deter-
mined exactly what methods
would be used. .

“What if, all of a sudden, law-
yers were told that if they had ever
been convicted of domestic abuse,
they could no longer practice
law?” Mr. Putthoff said.

In Fort Worth, a police spokes-
man said no current officers
would be affected by the law.

In Arlington, Police Chief David
Kunkle called the law “generally a
good one” but said “the mechanics
of its application could become
problematic.”

He said he knows of no Arling-
ton officers affected.

CLEAT spokesman Charles Bar-
rett said Texas officers convicted
of more serious misdemeanors of-
ten are suspended.
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Mitness Relocation
Mlsrepresented Report Says

Despite Official’s Claim, Puerto Rico Dumping

Criminals on U.S. Cities, Newspapers ors Assert

Reuter

ORLANDO, Dec. 22—The head of
a Puerto Rican witness relocation pro-
gram misled Congress when he said
the island was not dumping killers and
drug dealers on U.S. cities, two news-
papers said today.

When Miguel Gierbolini told a
House panel on crime last month that
no dangerous criminals were sent to
Florida, a drug dealer protected by the
him, the Orlando Sentine! and the San
Juan Star of Puerto Rico said.

The newspapers, which jointly in-
vestigated the issue, said Gierbolini se-
m:slym:srqxwtedthenumbetof

witnesses sent to Florida and the se-
verity of their crimes.

. They identified major criminals
from weapons traffickers to murderers
who had been relocated to mainland
cities. In virtually every case, local law
enforcement was never told.

Gierbolini told the Star he was un-
aware of witnesses with criminal back-
grounds who were given immunity and
relocated to the mainland. “1 do not
think I have been deceptive,” he said.

The program spends millions of dol-
lars a year protecting criminals who
have been granted immunity in return
for their testimony in Puerto Rico’s
fight against drug violence, which
claims 800 lives a year oa the island.

A Puerto Rican attorney, Ricardo
lzurieta, said he had seen a 10-year
parade of criminals moving to the
mainland after helping to convict their
associates.

“When these guys go over there
without any supervision, they are go-
ing to keep robbing and killing and sell-
ing drugs,” he said. “There’s nothing
else they can do. They have no profes-
sion. They have not learned anything
to make a buck legally.”

Unlike the federal witness program,
the Puerto Rican program does not
monitor the activity of the criminals it
relocates with any regularity. Nor
does it have accurate records of the
number of witnesses in the program.

50

Orlando has been a favorite destina-
tion of drug criminals in the program.
In recent years, the popular tourist
city has also become the receiving end
of a heroin pipeline that begins in
Puerto Rico. Forty-five heroin-related
deaths have been recorded since the
boom began in 1995.

Former Puerto Rican justice secre-
tary Hector Rivera Cruz, who helped
establish the program, acknowledged
hard-core criminals made up the bulk
of its witnesses.

“In the beginning, the majority were
people with no criminal record,” he
told the Sentinel, “But after the first
year it started to have people with a
record.”





