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105th congress
1ST ST5SSION S. l^Cr

IN THE SENATE OP THE UNITED STATES

Mr. WiCTJjSTOl'n? introduced t.l»e ToUwinp bill; which wns i-earl twice nrid rc- 
feriwl to the Committee on ___________________________

r
7

A BILL
To amend title 18, United States Code, to provide for the 

prospective application of certain prohibitions relating 

to firearms.

1 Be it enacted by the Senate and House of Representa-

2 fives of the United States of America in Congress assembled,
3 SECTION 1. PROSPECnVE APPLICATION OF THE DOMES-

4 TIC VIOLENCE MISDEMEANOR CONVICTION

5 FIREARMS PROHIBITION.

6 (a) Findings.—Congress maltes the following flnd-

7 ings:

8 (1) Spouses, ex-spouses, and current and

9 former boyfriends commit over 1,000,000 violent
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1 crimes against women each year, including assault,

2 rape, and murder,

3 (2) Approximately 28 percent of all women

4 muixiered in the United States each year are Idllcd

5 by current or former husbands or boyfriends.

6 (3) Weapons are used in 30 percent of domestic

7 violence incidents.

8 (4) Domestic violence calls are one of the larg-

9 •• est categories of calls to police each year, and, in

10 some locations, up to one-third of all police time is

11 spent responding to domestic calls.

12 (5) Studies show that police are more liltely to

13 respond to a reported incident within 5 minutes if

14 the offender is a stranger to the victim and that, po-

15 lice are more likely to talce a formal report with rc-

16 spect to an incident in which the offender is a

17 stranger to the victim.

18 (6) Studies show that only approximately 10

19 percent of spouses who arc abused ever call the po-

20 lice, in spite of the fact that conjugal assaults ac-

21 count for 12 percent of all assaults that result in se-

22 rious injury, 16 percent of all assaults requiring

23 medical care, and 18 percent of assaults that result

24 in the loss of at least a full day of work.
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1 (7) Data compilation suggests that injuxies in

2 all domestic assaults are at least as severe as those

3 suffered in 90 percent of violent felonies, although

4 the oveiwhclining number of domestic violence inju-

5 ries are considered to be only misdemeanors in most

6 States.

7 (8) In the 104th Congress, Congress amended

8 the Federal law tliat regulates the lawful transfer

9 - and possession of firearms and ammimition to pro-

10 vide that an individual’s conviction of a mis-

11 demeanor crime of domestic violence will prohibit the

12 individual from possessing any firearm or ammuni-

13 tion and will prohibit others from licensing or trans-

14 ferring a firearm or ammunition to that person.

15 (9) The term “misdemeanor crime of domestic

16 violence” is defined in Federal law as a Federal or

17 State misdemeanor crime that “has, as an element,

18 the use or attempted use of physictxl force, or the

19 threatened use of a deadly weapon, committed by a

20 current or former spouse, parent, or guardian of the

21 victim, by a person with whom the victim shares a

22 child in common, by a person who Ls cohabiting with

23 or has cohabited with tlie victim as a spouse, parent,

24 or gixardian, or by a person similarly situated to a

25 spouse, paient, or guardian of the victim”.
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1 (10) For purposes of Federal law, to be consid-

2 ered convicted to be of a misdemeanor crime of do-

3 mestic violence, a person most—

4 (A) have been represented by counsel or

5 laiowingly waived representation; and

6 (B) have been tried by a jury or Iniowingly

7 waived trial by a guilty plea or otherwise if enti-

8 tied to a jmy trial for the offense at issue.

9 •* (11) There are exceptions to the new Federal

10 law that may apply to an individual determined to

11 have been convicted of a misdemeanor crime of do-

12 mestic violence, if “the conviction has been expunged

13 or set aside, or is an offense for which the person

14 has been pardoned or has had civil rights restored

15 (if the law of the applicable provision provides for

16 the loss of civil rights under such an offense) unless

17 the pardon, expungement, or restoration of civil

18 rights expressly provides that the person may not

19 ship, ti-ansport, possess, or receive firearms”.

20 (12) Congress clearly intended for this Federal

21 law to apply to peace officers. The general exception

22 to the law for firearms and ammunition that are i-s-

23 sued for the use of “the United States or any de-

24 partment or agency thereof or any State or any de-

25 partment, agency, or political subdivision thereof,”
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1 does not apply to individuals convicted of a mis-

2 demeanor crime of domestic violence.
3 (b) Unlawtjl Acts.—Subsections (d)(9), (g)(9),

4 and (s)(3)(B)(i) of section 922 of title 18, United States

5 Code, arc each amended by inserting”, on or after Septem-

6 berS^, 1996,” before “of a misdemeanor”.
7 (e) Effecpive Date.—The amendments made by

8 this section shall talce effect as if included in the amend-

9 nvents made by the first section designated as section 658 

10 of Public Law 104r-208.
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Lautenberg

(including this page)

MESSAGE: Rahm, Dennis, Christa - Wellstone is filing attached
today as a Lautenberg fix. Basically he’s doing Barr (retroactivity) not 
Stupak (official use). He’s also not doing the substantive fix which we 
desperately need in order to assure proper enforcement and which the 
women’s groups need as a counterbalance to Stupak and/or Barr. 
Nick
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IN THE SENATE OF THE UNITED STATES - 105th Cong., 1st Sess.

S-

To amend tide 18, United States Code, to provide that the firearms 
prohibitions applicable by reason of a domestic violence 
misdemeanor conviction do not apply if the conviction 
occurred before the prohibitions became law.

Mr. Wellstone of Minnesota introduced die following bill, which 

was referred to the Committee on_____ ___________

Viz:

Findings;
(1) Spouses, ex-spouses, and current and former boyfriends commit 
over one million violent crimes against women every year, 
including assault, rape, and murder;

(2) Approximately 28% of all women murdered in the United 
States each year are killed by current or former husbands or 
boyfriends;

(3) Weapons are used in 30% of domestic incidents;

(4) Domestic violence calls are one of the largest categories of 
calls to police each year, and, in some locations, up to on-third of 

all police time is spent responding to domestic calls;

(5) Studies show that police are more likely to respond within 5 
minutes if the offender is a stranger than if the offender is known 
to the victim and that, furthermore, police are more likely to take a 
formal report if the offender is a stranger;
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(6) Studies show that only about 10% of spouses who are abused 
ever call the police and yet conjugal assaults account for 12 percent 
of all assaults that result in serious injury, 16 percent of all assaults 
requiring medical care, and 18 percent of assaults that result in the 
loss of at least a M day of work;

(7) Data compilation suggests that injuries in all domestic assaults 
are at least.as severe as those suffered in 90 percent of violent 
felonies, although the overwhelming number of domestic violence 

injuries are considered to be only misdemeanors in most states;
•
(8) In the 104ih Congress, Congress amended the federal law that 

regulates the lawful transfer and possession of firearms and 
ammunition so that an individual’s conviction of a ‘'misdemeanor 

crime of domestic violence" will prohibit that individual from 
possessing any firearms or ammunition and that will prohibit others 
from licensing or transferring firearms or ammunition to that 
person.

(9) "Misdemeanor crime of domestic violence" is defined as either 
a federal or state misdemeanor crime that;

has. as an element, the use or attempted use of 
physical force, or the threatened use of a deadly 
weapon, committed by a current or former spouse, 
parent, or guardian of the victim, by a person with 
whom the victim shares a child in common, by a 

person who is cohabitating with or has cohbitated with 
the victim as a spouse, parent, or guardian, or by a 
person similarly situated to a spouse, parent, or 
guardian of the victim.

(10) For the purposes of the statute, to be considered convicted of 
such an offense, a person must; i) have been represented by 
counsel or knowingly waived representation; and ii) have been tried 
by a jury or knowingly waived trial by a guilty plea or otherwise if 
entitled to a jury trial for the offense described;

(11) There are currently in place exceptions to die new law that 
may apply to an individual deemed to have been convicted of a
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misdemeanor crime of domestic violence:
A person shall not be considered to have been 
convicted of such an offense for purposes of this 
chapter if the conviction has been expunged or set 

aside, or is an offense for which the person has been 
pardoned or has had civil rights restored (if the law of 
the applicable provision provides for the loss of civil 
rights under such an offense) unless the pardon, 
expungement, or restoration of civil rights expressly 
provides that the person may not ship, transport, 
possess, or receive firearms,

(13) Congress clearly intended for this law to apply to peace 

officers—the general exception to the law for firearms and 
ammunition that are issued for the use of "the United States or any 
department or agency thereof or any State or any department, 
agency or political subdivision thereof,** does not apply to 
individuals convicted of a misdemeanor ^rime of domestic violence.

1 Section 1. Prospective Application of the Domestic Violence

2 Misdemeanor Conviction Firearms Prohibition from Date of

3 Enactment

4

5

6 

7

Subsections (d)(9), (g)(9). and (s)(3)(B)(i) of section 922 

of title 18, United States Code, are each amended by insening 

", on or after September 28, 1996" before, "of a 

misdemeanor."

8 Section 2. Definition

9 At section 921(a) of title 18 of the United States Code, delete

10 (33)(A) after "an offense that-" and replace with
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1 (i) is punishable by imprisonment, other than "a crime

2 punishable for imprisonment for a term exceeding one year" as

3 described in sect. 922(g)(1) and 921(a)(20);

4 (ii) has, as an element, the use or attempted use of physical

5 force, or the threatened use of a deadly weapon; and

6 (iii) is committed by a current or former spouse, parent, or

7 guardian of the victim, by a person who is cohabitating with or

8 has cohabitated with the victim as a spouse, parent, or guardian.

9 of the victim, or by a person similarly situated to a spouse,

10 parent, or guardian of the victim.

11
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ATLANTA. GA. — Charging that the "Omnibus Consolidated Appropriations Act 
of 1997” Is unconstitutional, the International Brotherhood of Police Officers filed suit 
in U. S. District Court in the Northern District of Georgia today (Friday, January 31, 
1997) seeking the immediate reinstatement of Fulton County Deputy Sheriff William 
HIley who was terminated January 17,1997.

The IBPO suit also requests the court to enjoin Sheriff Jacquelyn Barrett from 
taking any disciplinary action'against any other member of its organization based on 

that Act.

HIley, a member of IBPO Local 453, which represents all deputy sheriffs in 
Fulton County, had been a deputy sheriff in the county since August. 1980 and had 
permanent Civil Service status. HIley was terminated because he had pled "no 
contesf in 1995 to a misdemeanor violation, Involving a domestic violence charge.

Under the Gun Control Act amendment passed by Congress last September, 
any person found guilty of a domestic violence misdemeanor would not be allowed to 
possess firearms or ammunition. The controversial amendment is retroactive in 
perpetuity. In an interpretation issued by the Bureau of Alcohol, Tobacco and 
Firearms, the amendment Includes all law enforcement officers.

IBPO Attorneys Brenda A. Raspberry and Robin Smith, who filed the suit, cited 
several reasons why they deem the amendment to the Gun Control Act of 1968 In the 
“Omnibus Consolidated Appropriations Act of 1997" as unconstitutional.

Attys Raspberry and Smith, In the suit, stated the termination is a violation of 
the Commerce Cfause of Ihe U.S. Constitution because the amendment. In part, 
exceeds the power of Congress to regulate an area In which the states possess 
primary authority for defining and enforcing the criminal law.

The IBPO atlorneys said the action also is In violation oftho 14th 
Amendment because it singles out only law enforcement officers for immediate loss 

of jobs based on domestic violence.

\ '• (more)
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Another violation Is of the 14lh Amendment's Equal Protection Clause. 
Specifically, law enforcement officers lose their jobs without notice and without an 

opportunity to be heard.
“This Is also a denial of their substantive due process," said Attorneys Raspberry and 

Smith.

"Particularly troubling Is the 'ex-posf facto' application of this act to law 
enforcement officers,” the attorneys stated. “They are being punished for acts that 
occurred before the amendment was even passed by Congress. TItls Is a violation of 
the Bill of Attainder Clause of the U.S. Constitution as well."

"The Bill of Attainder Is violated in that the Fulton County Sheriffs 
Department’s enforcement of the legislation results In a penally which attached to 
past and Ineradicable action, serves the traditional punitive purpose of deterrence and 
has the effect of barring IBPO members from engaging In their specific profession", 
said Smith.

In the suit, the final constitutional claim alleges that this federal legislation 
amounts to an unconstitutional usurpation of the powers to hire and Are reserved to
the slates under the 10th Amendment.

The International Brotherhood of Police Officers, headed by President Kenneth 
T. Lyons, is the largest police union in the country. The IBPO also represents the City 

of Atlanta police officers.

-30'
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Earl Maucker, Editor 

Ellen Soeieber, Managing Editor 
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Keep guns from hands of violent, 

with police officers no exception
^ ■ ^wo words describe a move that's 
r ■ lafoot to exempt police officers from 

■ a federal law prohibiting gun own- 
I etship by anyone convicted of do.

mestic violence: bad idea. Law en­
forcement is a tough enough job for reasott- 
able adults. It's no place for immature hot­
heads who resort to violence as a way of solv­
ing problems.

A change in the 1968 Gun Control Act that 
was amended to a federal spending bill last 
year says anyone — including police officers 
— convicted of misdemeanor domestic vio­
lence cannol own or carry a gun, regardless 
of how long ago, or even if it occurred before 
the offender joined law enforcement. Theo­
retically, some current officers could lose 
their jobs as a result, but In reality, the 
greater effect is likely to be on future hires.

An attorney for the Florida Department of 
Law Enforcement has already begun laying 
the ground work for the legal obfuscation that 
will be rolled out on behalf of officers now 
serving. Craig Rockenstein cites questions 
about the law's provisions, such as the degree 
of proof required, and asks how it can be de­
termined that the convicted person was rep­
resented by an attorney or “knowingly waived 
the right to counsel.”

Meanwhile, area law enforcement agencies 
are conducting background checks in accor­
dance with tihe law. The Palm Beach County 
SherifTs Office, in addition to conducting na­
tional and state criminal history computer 
checks and personnel file searches, has

Despite the exceptions that maJee 
headlines, current hiring practices 

for officers appear to be sound.

asked deputies to return sworn statements on 
the topic. In Hollywood, officers have been 
asked for affidavits saying they have no do­
mestic violence convictions.

Despite the glaring exceptions that make 
headlines, however, current hiring practices 
in the law enforcement community appear to 
be sound. Even as the Fraternal Order of Po­
lice has asked a federal judge to issue an in­
junction on the law until its constitutionality 
is heard, the executive director of the FOP 
says he is optimistic about the law's impact.

“1 suspect there are very few police offi­
cers in the country who could be affected, 
perhaps in the hundreds,” said Jim Pasco, ex­
ecutive director of the 277,000-member orga- 
nization.

If so, that would be good news. But those 
few should not be exempted from the provi­
sions of this law, despite efforts by two mem­
bers of the U.S. House of Representatives to 
exempt them. Rep. Bart Stupak.D.-Mieh., 
wants to eliminate the portion of the law af­
fecting police. Rep. Bod Barr, R-Ga.. would 
abolish the retroactive part, making it apply 
to officers for actions since Sept. 30. Both 
changes are ill-advised and should be reject­
ed by the House.
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Bans retroactivity 

is being challenged
lence oRense, ,

In addition, the national FOP is backing 
legislation introduced Jan. 8 by Rep. Robert L 
Barr, R-Ga., a prominent ---------------------

BYMM»KBOtWE$
TIMES-DISPATCH STAFF WWl-ER

The National Fraternal Order o( Police has 
filed suit in Washington in an effort to halt 
enforcement of the federal domestic violence 
gun ban until it can be constitutionally re­
viewed.

fix'’ J -ij

icwcfit *'Hie injunction, filed Jan. 21 in U.S. District 
Court, challenges the law's rciroaclivily as 
uuconstilutioiiiil. Allbougli the law look clfccl 
Scot. Ii8. it affects anyone who was convicted 
years earlier of a misdemeanor domestic vio-

Barr, K-Ca., a prominem 
opponent of gun control 
measures, to amend the 
law by eliminating the ret­
roactivity clause. Barr 
was among the lawmakers 
who worked last year to 
modify the bill, which was 
introduced by U.S. Sen.
Frank R. Lautenberg, D-
NJ., and endorsed by ___
President Clinton. ,

In past gim control 
measures, lawmakers included an exception 
lor government personnel arid law cnlorcc- 
ment officials who need to cany guns to fullil)

If

W'wmm

m mm
OUN SUPPORTER. U.S. Rep. Rob- 
eH L. Barr, R-Ga., ie iMdlng ttw 
chaise to modify the now taw.

the requirements of their job.
However,»Barr and his allies worked some 

changes into the law, including one that re­
moved the oRicial-use exemption for govern- 
ment personnel and law enforcement officers 
convicted of misdemeanor domestic violence.

Barr now believes the only way to fix the 
law is to make it apply to future offenses, so 
that anyone, including police officers, who has 
been convicted in the past of a domestii; 
violence crime could legally possess a fire­
arm.Jim Pasco, executive director of the Nation- 
.il Fraternal Order of Police, said bis organiza­
tion opposes the law because llic rciroaclivily 
clause is in "all probability iinconslitutionril" 
and because "it constitutes an enforcement 
nighlmarc."

"Wc arc very, very strong proimiicnls of

strong laws to combat domestic violence,*’ 
Pasco said, "We just don't feel like this one 
does the job. In fact to the contrary, we (eel 
that it may set the cause back significantly."

Pasco said because a range of inisdcmcan- 
or offenses might he connected to domestic 
violence, it could be difficult to determine 
which ones may cause the federal law to be 
applied.

For example, in some slates, a misdemean­
or domestic violence offense could include 
breach of peace, U'cspassing, unlawful touch­
ing or simple assault.

"How do you know whet) you’re looking al 
,a person’s rap shed | whether a conviction] on 
its face was a vkflalioii of this domestic vio­
lence gun han?” he said. “I uiea]i il'.s just a law 
enforcement alisuidity."
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The right to hear arms
Effects of new federal law are far-readmg -------

BY MARK BOWES
TIMES-DISPATCH STATF WRIItR

■police officers have been stripped erf their 
guns. Some gun owners no longer can buy 

B firearms. Some hunters can't hunt legally. 
And certain holders of concealed weapon per­
mits soon might have to disarm.

Those are some of the far-reaching conse­
quences in Virginia and across the natipn of a 
federal law that prohibits the possession of a ^

■ by anyone with a domestic violence conviction, 
even if the conviction is for a misdemeanor. ••

Since the law was enacted in September, per­
haps 10 Virginia law enforcement officers have 
lost their right to carry firearms. And state police 

say 151 potential gun buyers 
have been rebuffed in Virgin­
ia — all because they havp 
misdemeanor dojnestic as­
sault convictions.

The law doesn’t discrimi­
nate between recent and past convictions. That s 
the problem, critics say: A person can't possess 
a gun. regardless of how long ago or under what 
circumstances he or she was convicted.
jt also has altered who can get a permit to 

carry a concealed weapon. People who already 
hold such a permit probably will be denied when 
they try to renew it.

"The way we interpret it, you cannot even 
apply for a concealed weapon permit, even 
thou^ it’s a misdemeanor,” said Maj. Michael 
Batten of the Henrico County Division of Police.

The law was designed to keep guns out of the 
hands of anyone with a history of domestic 
violence. But critics contend that some aspects 
of the law, such as its retroactivity clause, are 
unconstitutional.

The legislation's effect on law enforcement
officers, prison guards and members 
of the nation’s armed forced is one 
of its most complicated issues.

The nation’s basic gun control 
law, passed in 1968, alvrays has In­
cluded an exception for weapons 
used by government personnel in 
their official duties. But in the new 
legislation, added in September to a 
key appropriations bill to prevent a 
government shutdown, congres­
sional Republicans removed the of­
ficial-use exception for government 
employees and law enforcement of­
ficers.

“It’s causing a lot of problems,” 
said Bill Dunham, resident agent in 
charge of the Richmond office of the 
U.S. Bureau of .Alcohol, Tobacco and 
Firearms.

- ■

her, and you
4- .....

precluded from owning, a frei 

now - with no recourse. ** . -

BILL DUNHAM
U.S. BVRE.au of alcohol, tobacco .and F1RE.ARMS

Dunham said his office had re­
ceived about a dozen calls about the 
law, including several from unhappy 
gun owners."A variety of people have said, 

-'Tiow can this be retroactive?’They 
—had a conviction 15 years ago and 
7how all of a sudden they can't pos- 
iiess a firearm to hunt. And ffiey 
'were not happv with it at all,” he 

..said.

.. . “You could have had an argument 
-with your v.-ffe 20 years ago, where 

she said you hit her. and you pay a 
S25 fine and you think that's the end 

•of it. But now you’re basically pre­
cluded from owning a firearm now
- with no recourse."
- Typically, the law affects anyone 
found guilty of using, or attempting

, to use, physical force on an intimate, 
such as a spouse or child. Most law 

Tenforcement officials believe the 
4aw's basic premise is sound. But 
they say it could use some fine- 

’tuning- ’ •
• “It’s positive in that ... this en-

- ables us to take guns out of some- 
*bne’s hands who's been beating up 
rTheir spouse, has threatened them

or has a history of domestic vio­
lence,” Dunham said. ‘T think that’s

what the intention was.
“But the way it was written, it 

goes a little bcyond_ that.” 
Advocates for victims of domestic 

violence applaud the law and believe 
police officers should be held to the 
same standards as the rest of the 
population. But they have reserva­
tions about the law’s retroactivity.

“We absolutely believe that (po­
lice officers] should be held account­
able under this law just like anyone 
else,” said Nancy Jenkins, spokes­
woman for the local chapter of the 
YWCA. “And if that means that they 
cannot perform their job, then that’s 
a consequence of their actions.” 

“Perhaps it’s even more impor­
tant that this law applies to them,” 
added Jenkins, who noted that fire­
arms were involved in 150,000 inci­
dents of domestic violence last year 
in the United States. •

Making exceptions for certain 
groups of people, Jenkins said, “is 
sort of like saying, ‘We want to en­
force the law as long as it doesn’t 
inconvenience anyone.’ ”

But Jenkins aclmowledged that it 
might be unfair to penalize those 
who were convicted before the law 
was enacted.

& far. the law's impact on Virgin­
ia law enforcement officers appears 
minimal. Jim Caudet, president of 
Virginia’s Fraternal Order of Police, 
estimated that fewer than 10 offi-
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-eis statewide have been affected.
Two of the Richmond Police De­

partment’s 653 officers have been 
forced to give up their guns and 
have been assigned desk jobs. Both 
men were, charged and convicted 
after they were hired. They volun­
tarily came forward after “the chief 
put a memo out... advising all the 
officers of what the law was,” said 
Lt Frederic Pleasants of the depart­
ment’s p^onnel office.

Virginia State Police conducted 
backgroimd checks on all 1,685 of 
its swom officers and found all to be 
in compliance. Likewise, police in 
Chesterfteld and Henrico counties 
say they don’t believe any of their 
officers are in jeopardy.

“We asked our officers to look at 
themselves, and if they have a do­
mestic violence-^e conviction, to 
let us know,” said Chesterfield po­
lice inspector Steve Davis, who 
heads the department’s Office of 
Professional Standards. “We’re bas­
ing it on their honesty.”

Henrico police officials haven’t 
polled their force or conducted 
background checks, but authorities 
are confident that none of the divi­
sion’s 453 swom officers is at risk. 
‘The department typically doesn’t : 
hire applicants with domestic vio­
lence convictions.

The Richmond, Henrico and , 
Chesterfield sheriffs departments ;
say they’re addressing the require­
ments of the law.

Henrico Sheriff Toby Mathews 
said all 284 of his deputies came up 
clean after their backgrounds were 
checked.

Richmond Sheriff Michelle 
Mitchell directed said her staff to 
begin checking the department’s 
430 deputies. But when Mitchell re­
alized how difficult and time con­
suming it was to check every depu­
ty’s background, she stopped the 
process until she could get a legal 
opinion to clarify what constitutes 
compliance.

The problem, Mitchell said, is 
that a standard computer back­
ground check often doesn’t reveal 
whether an assault conviction was 
against a spouse or family member. 
’Therefore, the original court re­
cords will have to be checked.

“It’s just a slow and arduous proc­
ess. And to me, that’s the only way 
that I can truly say I’m in compli­
ance with this law.”

Of the 50 deputies checked so f^, 
none has domestic assault convic- 
tierns.

“But that’s not to say ihe/re not 
there,” she said: “We’re quite sure 
that out of 430 employees, we’re 
bound to run across one.”

Even Virginia’s Department of 
Corrections is reviewing the per­
sonnel files of its employees- 

“We’ve got a pool of about 6,700 
people that need to be able to any 
weapons that we will have to 
check,” said spokesman David Bot- 
kins.

Scattered news reports from 
around the country suggest that, so 
far, a relatively small number of po­
lice officers have been removed 
from active duty because of the law. 
In Hampton Roads, at least one offi­
cer was found in violation — a 32- 
year-old Norfolk sheriffs deputy. 
And in Minneapolis, at least five of 
that city’s police department’s 900- 
member force were required to tum 
over their guns, according to news 
reports.

State police have been getting 
calls from people who have been 
prohibited from buying guns. Since 
1989, state police have conducted 
instant criminal records checks on 
all would-be gun buyers in Virginia 
and rejects those who have felony
criminal records.

Between Nov. 8 and Jan. 31, 151 
ppople with misdemeanor domestic 
violence convictions had been re­
buffed from buying guns, said Capt. 
Lewis Vass, commander of records 
management for Virginia State Po­
lice.

One person who challenged his 
denial had it successfully over­
turned, Vass said, "because there 
were no court records to verify what 
the actual outcome of the case was.”

But others haven’t been so lucky.
“Most of them that come in or call 

[about their denials] say it’s some­
thing new to them — that they’ve 
purchased firearms previously with­
out any problem and got instant ap­
provals.” Vass said. “And the only 
thing we can tell them is that there 
has been a new federal law en­
acted.”

The 151 rejections represent 
one-fifth of all gun-purchase denials 
in November and December. Dur­
ing those tsvo months, 755 people 
were prohibited from buying guns 
out of 60,088 transactions.

“This was passed [before] we had 
^y opportunity to comment on it,” 
Vass said. “We found out about it 
after the act, and by state law we 
have to enforce it.”

.As for concealed weapon permits, 
several area localities are re-evalu- 
atmg the application process. In 
Lhesierfield, for example. ‘We’ve 
already approached our courts to 
[revamp] the statewide application 
process to get the appropriate ques­
tions in the concealed weapons per­
mit applications,” Davis said.

Alffiough final approval is up to a 
circuit judge, police are required to 
conduct back^ouhd checks on all 
applicants.

"I believe our next step is [to 
decide] what to do about those that 
have already been issued concealed 
weapon permits,” Davis said. “It’s 
our intent . to wait until they 
renew [their permit], and re-do ‘ 
whatever background investigation 
that was done before, as opposed to 
gomg back and opening a little over 
2.000 files.”
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TO: Kari Butcher
FROM: Beth Weaver
DATE: January 23, 1997
RE; Question on Domestic Violence Gun Law

NAPO QUESTION:

Last Fall, Congress passed a law prohibiting persons convicted of domestic violence 
misdemeanors from possessing a fireann. This law now includes police officers whose 
jobs depend on their ability to carry a firearm on duty. The new law will result in police 
officers losing their jobs.

The law originally contained a so-called “official use” exception for police and the

Congress is considering a bill that would restore the “official use” exception to this law. 
Would you strongly support, somewhat support, somewhat oppose, or strongly oppose 
putting the “official use” exception back in the law?

1) Strongly support
2) Somewhat support
3) Somewhat oppose
4) Strongly oppose
5) Don’t know/Refiised
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NATIONAL PRESIDENT

BERNARD H. TEODORSKI
NATIONAL VICE PRESIDENT
CHAIRMAN, NATIONAL LEGISLATIVE COMMITTEE

JAMES O. PASCO. JR, 
EXECUTIVE DIRECTOR

29 January 1997

Willie Williams, Chief 
Los Angeles Police Department 
150 North Los Angeles Street 
Los Angeles, CA 90012

Dear Chief Williams:

We have received numerous reports concerning your efforts to 
enforce the "Domestic Violence Gun Ban", particularly as it 
applies to officers who serve under your command.

This statute, which was effective September 30, 1996, provides 
that any individual, including police officers and military 
personnel, who has ever been convicted of a misdemeanor crime of 
domestic violence is prohibited from possession of a fireairm. The 
Fraternal Order of Police opposed this legislation from the day it 
was first introduced by Senator Frank Lautenberg (D-NJ) on the 
premise that the statute is probably unconstitutional and would in 
any event be an enforcement nightmare. In furtherance of that 
position we have joined with Congressman Bob Barr (R-GA) in support 
of an amendment which would make this provision prospective only. 
On January 21, 1997, the National Fraternal Order of Police filed 
suit in Federal District Court with a view to enjoining the Federal 
government from enforcing the Domestic Violence Gun Ban pending a 
ruling on the constitutionality of that statute.

The Fraternal Order of Police does not condone any type of 
domestic violence, regardless of whether it is a felony or a 
misdemeanor. However, we also do not condone the termination of an 
employee, a good veteran officer who has been hired by his or her 
department or agency after a full and complete background check, 
because of this law.
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In view of the forgoing, we urge you to consider the 
questionable equity and constitutionality of this statute as you 
allocate your scarce resources and set your enforcement priorities. 
After consideration, if you are still inclined to pursue immediate 
enforcement of this statute, we would respectfully suggest that, 
rather than scouring your personnel files for obscure cases of 
otherwise law abiding police officers who may have made a mistake 
at some point in the past, perhaps even years ago, you consider 
using this flawed statute against such notorious spousal abusers as^ 
may reside within your jurisdiction. For example, it has been 
reported that Mr. O.J. Simpson, a resident of the city of Los 
Angeles and convicted spousal abuser, possesses numerous firearms. 
It has been further reported that Mr. Simpson was given one of the 
firearms several years ago by a Captain with the Los Angeles Police 
Department. Mr. Simpson may well be in violation of 18 U.S.C. 922 
(g) (9) . It would appear that you, as Chief Law Enforcement
Officer within your jurisdiction, have an obligation to ascertain 
the facts in this matter.

4:
As an organization representing over 277,000 rank and file 

officers, we recognize your right and responsibility to set 
enforcement priorities within your jurisdiction. We would hope, 
however, that you would consider looking to the substance rather 
than the shadow of spousal abuse and use this flawed statute to the 
best and most cost effective ends.

We would be happy to discuss this matter further at your 
convenience.

Sincerely,

Gilbert G. Gallegos 
National President

X'* T0T8L PAGE. 03 **
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FRATERNAL ORDER OF POLICE
NATIONAL LEGISLATIVE PROGRAM

309 MASSACHUSETTS AVENUE. N.E. • WASHINGTON, DC 20002 
PHONE: (202) 547-8189 FAX; (202) 547-8190

GILBERT G. GALLEGOS 
NATIONAL PRESIDENT

BERNARD H. TEODORSM
NATIONAL VICE PRESIDENT
CHAIRMAN. NATIONAL LEGISLATIVE COMMITTEE

JAMES O. PASCO. JR 
EXECUTIVE DIRECTOR

15 January 1997

The Honorable Bart Stupak 
United States House of Representatives 
Washington, DC 20515

Dear Congressman Stupak,

I am ^vriting on behalf of the 277,000 members of the Fraternal Order of Police regarding 
your proposed amendment to the “Domestic Violence Offender Gun Ban,” H.R. 445, vdiich 
would restore the “official use” exemption for law enforcement ofiBcers and military personnel. 
We appreciate your effort to effect a solution to what is clearly a serious problem for the entire 
law enforcement community. The F.O.P’s concerns about the new law, which prohibits the 
possession of firearms to persons who have been convicted of a misdemeanor crime were first 
expressed in July 1996, when the Executive Board of the Fraternal Order of Police voted 
unanimously to oppose the Lautenberg amendment due to serious questions regarding the 
constitutionality of the law. We continue to oppose the underlying legislation, which has been 
made all the more difficult for law enforcement by deleting the 925(a) official use exemption and 
applying it to convictions prior to the date of enactment.

As police officers, we understand the cowardice and repugnance of domestic violence, 
and regrettably have seen its results first-hand. No police officer looks forward to answering a 
call involving a “domestic.” We support, as you do, the vigorous prosecution of domestic 
violence offenders-whom we as police officers anest-to the fullest extent of the law. The 
F.O.P. docs not condone any type of domestic violence, regardless of whether it is a felony or a 
misdemeanor; neither do we condone the termination of an employee, a good, veteran officer 
who has been hired by his or her department after a full and complete background check, because 
of this new law.

Therefore, the F.O.P. strongly supports H.R. 26, introduced by Congressman Bob Bair, 
which clarifies Congressional intent with respect to the new legislation by making it clear that 
tlie prohibition applies only to offenses that were committed on or after the law’s passage. 
Currently, the statute is being interpreted to impose a firearms disability on any person with such 
a conviction. This creates an enforcement nightmare-a person who, twenty years ago, plead
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guilty to a misdemeanor offense could not have possibly known that his conviction would later 
result in a firearms disability. For a law enforcement officer or soldier, it could jeopardize his or 

her entire career!

We believe that, by supporting Congressman Barr’s amendment, we can make this new 
law enforceable, effective, equitable, and constitutional by applying it prospectively. The 
“Domestic Violence Offender Gun Ban” states that, in order to be a conviction for the purposes 
of imposing a firearms disability, the offender must have been represented by an attorney before 
a jury. By making die disabling provision of the law prospective, every individual facing a 
misdemeanor charge of domestic violence will be aware that his or her crime carries with it a 
serious penalty-the loss of the Constitutional right to keep and bear arms, without disabling a 
potentially large number of persons who were convicted without this knowledge.

We feel that supporting an amendment making the application of the disability 
prospective for all persons is the best and most immediate way to address the most difficult part 
of the Iaw~its equitable enforcement. Your commitment to rank-and-file law enforcement 
officers is exemplary, and, on their behalf, I would ask that you consider working with 
Congressman Bair, H.R. 26 in order to help them as you have done so many times in die past.

Again, I want to sincerely thank you for your effort to resolve this situatioa Law 
enforcement is fortunate to have such a strong advocate in Congress. We will continue to work 
with you and Congressman Barr on this issue. If I can be of any service, please do not hesitate to 
contact me or Executive Director Jim Pasco at (202) 547-8189. Thank you for your continued 
support for rank-and-file officers.

Sincerely,

Gilbert G. Gallegos 
National President
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INTERNATIONAL BROTHERHOOD OF POLICE OFFICERS
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FOR IMMEDIATE RELEASE: 
January 17, 1997 Contact: 

cairic Donnellan 
(70S) 979-0290

TBPO INDORSES POLICE 
"OFFICIAL USB" BILL

The International Brotherhood of Police Officers (IBPO) today 
announced their support for a bill introduced by Representative 
Bart StupaJc, which win reinstate the "official use" exception for 
law enforcement officers to the recently passed domestic violence 
bill •

The StupaJc bill, HR 445, would allow sworn law enforcement 
officers to use their service weapons for official on-duty use, as 
originally defined in the I960 Gun Control Act.

The recently siqncd legislation sponsored by Senator 
Lautenberg prohibits persons convioted of domestic violence 
■isdemeanors from possessing firearas.

"The members of the law enforcement community are being single 
out because they are the only individuals who will lose their jobs 
if they can no longer pdsbrk a firearm," said Zennoth T. Lyons, 
President of the IBPO. "For almost thirty years, gun control 
legislation has made an exception for law enforcement and the 
military."

A proposal by Representative Barr (r-ga) to abolish only the 
retroactive application of the domestic violence gun prohibitJon 
was denounced by President Lyons. "The IBPO believes that the 
legislation offered by ezongressman Barr does little to bring back 
the "official use" exception", stated Lyons.

The International Brotherhood of 
largest police union in the APL-CIO.

Police Officers is the

TOTRL P.02
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To am™d title 18, United States Co<le, to provide that

llie firearms proliibitions apiilieable by reason of a do­
mestic violence mi^^meanor comiction do not apply if
tlie comiction occurred before the prohibitions became
law.

1 Be it enacted by Out Senate and House of Representa-

2 txves oft)i£ United States of America in Congress assembled,
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1 SECTION 1. FIREARMS PROHIBITIONS APPLICABLE BY

2 REASON OF A DOMESTIC VIOLENCE MIS-

3 DEMEANOR CONVICTION NOT TO APPLY TO

4 CONVICTIONS OBTAINED BEFORE THE PRO-

5 BDffirnoNs became law.

6 Subsections (d)(9), (g)(9), and (s)(3)(B)(i) of section

7 922 of title 18, United States Code, are each amended

8 by inserting on or after September 28, 1996,” before

9 “of a misdemeanor”.



01/15/97 WED 15:06 FAX 202 514 7864 DOJ OPLIA

m

TO:

FROM:

DATE :

SUBJECT:

# PAGES:

REMARKS:

U. S. Department of Justice

Washbtgton, D.C. 20S30

FACSIMILE COVER SHEET

Dennis Burke

Nicholas M. Gess
Director
Office of Intergovernmental Affairs
TELEPHONE; (202) 514-3465
FACSIMILE; (202) 514-2504

January 15, 1997

Lautenberg

(Including this cover sheet)

0001

■■■■

■■

Ws§

Dennis - Copy of amended complaint (with new
lawyers) filed in the LA County Deputy Sheriffs
Lautenberg
Nick ,

■wsuit. Basically nothing much new.
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UNITED STATES DISTRICT COURT 

CENTRAL DISTRICT OP CALIFORNIA

96 - 9054 HLH ^
ASSOCIATION FOR LOS ANQELE.S 
DEPUTY SHERIFFS ("ALADS"); DOE 
1; DOE 2; DOE 3,

) Case No.
)
)

Plaintiffs,
COMPLAINT FOR DECLARATORY AND 
INJUNCTIVE RELIEF

V .

SHERMAN BLOCK, Sheriff of the 
Loe Angeles County Sheriff's 
Department; LOS ANGELES COUNTY 
SHERIFF'S DEPARTMENT; COUNTY 
OF LOS ANGELES,

[20 U.S.C. §2201; 18 U.S.C. 
S921, S921(a), §922, §922(d) 
and §922(g); F.R.C.P. 2]

Defendants.

INTRODUCTION
Plaintiffs Doe 1, Doe 2 and Doe 3 (who are each 

citizens of the United States), together with the Association for 

Los Angeles Deputy Sheriffs ("ALADS"), the Union representative 

of the individual Plaintiffs and of all deputy sheriffs in the 

County of Los Angeles who are members of Bargaining Unit 611, 

hereby bring an action for declaratory relief and injunctive \

\
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1| relief on the basis of newly passed Federal legislation entitled

"The Omnibus Consolidated Appropriations Act of 1997" in which

one part of the Act amends the Gun Control Act of 1968. (18

U.s.c. s§921(a), 922(d), and 922(g)). The amendments to the

United States Code passed by Congress have been interpreted by

the Bureau of Alcohol, Tobacco and Firearms to mean that pereons

who have been convicted of misdemeanor domestic violence,

including law enforcement officers, cannot possess a firearm or

ammunition and further that the amendments prohibit the Sheriff's

Department from issuing firearms or ammunition to such persons.

While the Federal legislation became effective September 30,

1996, the prohibition against possessing a firearm, as

interpreted by the Bureau of Alcohol, Tobacco and Firearms, and

enforced by the Los Angeles County Sheriff's Department, applies

to convictions which occurred before the statute's enactment.

The prohibition has been interpreted to apply no matter how long

ago a conviction occurred involving an issue concerning domestic

16 violence.

Pl^iritiffs Doe 1, Doe 2 and Doe 3, as a consequence of

20

21

22

23

24

25

26

2 7

28

the enactment of the statute and its enforcement by the Sheriff's

Department, have been relieved of all peace officer duties by the

Sheriff's Department and while they presently retain their rank

and employment, the Sheriff's Department has taken custody of

Plaintiffs' County-issued firearms and ammunition and i.he

P3aintiffs have been assigned to duties normally performed by

civilians and Plaintiffs have been issued civilian

identification. The Sheriff's Department has indicated that it

has a long-standing policy that a sworn member of the Department

:• • s <

.
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must have the ability (both physical and legal) to carry a 

firearm in order for an employee to retain the status of a sworn ^ 

deputy sheriff. It is the belief of Plaintiffs, including ALAns,

v'”

as the representative of Plaintiffs and .all members of Bargaining
/■■■■Vi

r:

Unit 611 similarly situated, that a personnel action in the form 

of termination and/or demotion to a civilian position will bs 

taken against Plaintiffs Doe l. Doe 2, Doe 3 and other similarly 

situated deputies, if it is determined that they are legally 

precluded from possessing a firearm on the basis of the newly 

enacted Federal legislation.

PARTIES
1. Plaintiff, DOE l, is a citizen of Che United 

States residing in Los Angeles County and within the jurisdiction 

of the United States District Court for the Central District of 

California. At all times relevant herein. Plaintiff Doe l was a 

duly sworn peace officer and deputy sheriff employed by the Los 

Angeles County Sheriff's Department and a member in good .standing 

of the Association for Los Angeles Deputy Sheriffs (hereinafter 

"ALADS"). Deputy Doe 1 is a permanent civil service employee, 

having continuously held his position as a deputy sheriff with 

the Sheriff's Department from on or about June l, 1983 to the 

present and holds a vested interest in his position.

2. Plaintiff DOE 2 is a citizen of the United States 

residing in Orange County and within the jurisdiction of the 

United States District Court for the Central District of 

California. At all times relevant herein. Plaintiff Doe 2 was a 

duly sworn peace officer and deputy sheriff employed by the Los 

Angeles County Sheriff's Department and a member in good standing
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of ALADS. Deputy Doe 2 is a permanent civil service employee,.

having continuously held his position as a sworn deputy sheriff

with the Sheriff's Department from on or about March 17, 1977, co

the present and holds a vested and substantial property interest

in his official position as a deputy sheriff.

3. Plaintiff DOE 3 is a citizen of the United States

res.Lding in Los Angeles County and within the jurisdiction of the

United States District Court for the Central District of

California. At all times relevant herein, Plaintiff Doe 3 was a

duly sworn peace officer and deputy sheriff employed by the Los

Angeles County Sheriff's Department and a member in good standing

of ALADS. Deputy Doe 3 18 a permanent civil service employee,

having continuously held his position as a deputy sheriff with

I-

14 Che Sheriff's Department from on or about August 1, 1980 to the
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present and holds a vested and substantial property interest in

his official position as a deputy sheriff.

4. Plaintiff THE ASSOCIATION FOR LOS ANGELES DEPUTY

SHERIFFS ("ALADS”) is now, and at all times herein mentioned was,

a recognized employee organization pursuant to California

Government Code §3500 et seq. and the certified majority

representative for non-supervisory peace officers who are members
of Bargaining Unit 611 in the County of Los Angeles. ALADS has,

as one of its primary purposes, the representation of deputy

sheriffs who are members of the Los Angeles County Sheriff's

Department in their labor relations with respect co their

governmental employer and is concerned exclusively with wages,

hours and wor)<ing conditions. Furthermore, individuals who are

members of and comprise such Association are full-time peace
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ij officers as that term is defined in Chapter 4.5 (commencing with 

2| Section 830, Title III, Part 2) of the California Penal Coda. ;iii
3

4
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5. Plaintiff ALADS is, and at all times herein 

mentioned was, a corporation duly organized and existing under 

and by virtue of the laws of the State of California, doing 

business as The Association for Los Angeles Deputy Sheriffs.

ALADS brings this suit in its representative capacity for those 

deputies who are similarly situated as Does 1 through 3.

6. Defendant SHERMAN BLOCK (hereinafter "Block") at 

all times herein mentioned was, and is now, the duly elected 

Sheriff of the County of Los Angeles. In his capacity as Sheriff 

of Lo8 Angeles County, Defendant Block is responsible for the 

establishment and implementation of the policies and procedures 

of the Los Angeles County Sheriff's Department and, for purposes 

of this action, is a policy-making official of the County of Lo.s 

Angeles, with regard to Che customs, policies, practices and 

procedures at issue herein.

7. Defendant LOS ANGELES COUNTY SHERIFF'S DEPARTMENT 

(hereinafter "Department") is, and at all times herein mentioned

2 0 was, the duly authorized law enforcement agency for the County of

21

22

23

24

25

26 

27 

2G

Los Angeles, charged with the responsibility of enforcing the law 

in the County of Los Angeles and with the responsibility of 

hiring, firing, promoting, demoting and regulating the ocher 

terms and conditions of employment of all peace officers employed 

by the Sheriff’s Department.

8. Defendant COUNTY OF LOS ANGELES (hereinafter 

"County"} is a political subdivision of the State of California 

constituted and acting under the laws of the .State of California.
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customs, policies, practices, and procedures instituted and

carried out by Sheriff Block and hie subordinate officers, who

are all employed by che Sheriff's Department and the County. The

actions of the Defendants herein were embraced, approved and

ratified by Sheriff Block, the Sheriff's Department and the

County of Los Angeles in terms of the actions taken as a

consequence of the Federal legislation enacted in 1996, pursuant

to Title 18 U.S.C. §§921(a), 922(d) and 922(g).

JURISDICTION AND VRNtJP

9. Jurisdiction of this Court is invoked pursuant to

28 U.S.C. §1331. The declaratory and injunctive relief sought
arises out of che Federal question involving Defendants'

•interpretation, application and enforcement of the Omnibus

Consolidated Appropriations Act of 1997 as it amends the Gun

Control Act of 1968, which enforcement has deprived Plaintiffs

Doe 1, Doe 2 and Doe 3 of their ability to,perform their normal

peace officer duties as sworn members of the Sheriff's Department

for the County of Los Angeles.

10. Venue in this matter lies in the District Court

for the Central District of California pursuant to 28 u.s.c.

§1391 as Plaintiffs reside in the District, the Defendants are

residents of the District, and the acts and omissions which give

ri.«5e to this controversy occurred within this judicial district.

EACTS COMMON TO ALL CATT.qRS OF ACTTOM
I

11. In or about the month of September, 1996, the
United States Congress enacted legislation entitled "The Omnibus

Consolidated Appropriations Act of 1997" (hereinafter the

--.si
■'r''y ^

■■ ■

V. ■ '
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"Omnibus Act") in which certain amendments were made to the Qun 

Control Act of 1968 (hereinafter referred to as the "Gun Control 

Act") (18 U.S.C. S5921 and 922-)

12. The portion of the Omnibus Act that amended the 

Gun Control Act made it unlawful for any person convicted of a 

“misdemeanor crime of domestic vioJe/ice" to ship, transport, : 

possess or receive firearms or ammunition- The Omnibus Act also 

ma>:cs it unlawful for any person to sell or otherwise dispose of 

a firearm or ammunition to any person knowing or having 

reasonable cause to believe that the recipient has been convicted 

of such a misdemeanor. The amendments by the Omnibus Act to the 

Oun Control Act have been interpreted by the Bureau of Alcohol, 

Tobacco and Firearms to apply to all law enforcement officers at 

both the state and local level-

13. At all times herein mentioned, the Omnibus Act 

with its amendments to the Gun Control Act as enforced by 

Defendants apply to all past and future convictions involving 

domestic violence, including misdemeanors which involve the use 

or attempted use of force (e.g., simple assault, assault and 

battery) , whether or not the statutes or local ordinances in the 

State of California (e.g., California Penal Code §242)
*specifically define the offense as a domestic violence 

misdemeanor.

14. At all times herein mentioned, subsequent to the 

passage of the Omnibus Consolidated Appropriations Act of 1997, 

amend.ing the Gun Control Act of 1968 (18 U.S.C. §§921 (a), 922(d) 

and 922(g)), the Bureau of Alcohol, Tobacco and Firearms issued 

an "open letter" to state and local law enforcement officials

01008
:> ■

^ ■■

'

■ .4.-;
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firearms. While the letter does not have the force of law and 

does not represent final regulations that have been published,

Che open letter was intended to explain how the new Federal 

legislation would be interpreted as applied to law enforcement.

15. Ac all time herein mentioned, the open letter to

all state and local law enforcement officials from the Department: 

of Treasury, Bureau of Alcohol, Tobacco and Firearms, provides in 

pertinent part:

"... One part of the Act amended the 

Gun Control Act of 1968 (GCA) to make it 

unlawful for any person convicted of a 

'misdemeanor crime of domestic violence' to 

ship, transport:, possess, or receive firearms 

or ammunition. Jt also makes it unlawful for 

any persoi^ to sell or otherwise dispose of a 

firearm or aiiununition to any person knowing 

or having reasonable cause to believe that 

the recipient has been convicted of such a 

misdemeanor. This new prohibition does apply 

to all law enforcement officers. [Emphasis 

theirs.]

• s

■■

Hew disability applies to law enforcement:

officers.

In addition, the Act amended the GCA

[Gun Control Act of 1968] so that employees

of government agencies convicted of

8
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qualifying misdemeanors would not be exempt 

from this new disability with respect to 

their receipt or possession of firearms or 

aimuiiition. Thus, law enforcement officers 

and other government officials who have been 

convicted of a qualifying misdemeanor will 

not be able to lawfully possess or receive 

firearms or ammunition for any purpose, 

including performing their official-duties. 

This disability applies to firearms and 

ammunition issued by government agencies, 

firearms and ammunition purchased by 

officials for use in performing their 

official duties, and personal firearms and 

ammunition possessed by such officials.

In view of this amendment's effect on 

law enforcement officers, your department may 

want to determine if any employee who is 

authorized to carry a firearm is subject to 

this disability and what appropriate action 

should be taken, Employees subject to this 

disability must imnediately dispose of all 

firearms and a/nmunitian in their possession. 

The continued possession of firearms and 

amjnunition by persons under this disability 

is a violation of law and may subject the 

possessor to criv)inal penalties. In 

addition, such firearms and ammunition are

•?'V■s’

V-'
1.

• '.'V
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subject to seizure and forfeiture. [Emphasis 

theirs.]”

16. In response to the passage of the Omnibus Act and
4 I its amendments to the Gun Control Act (Title 18 U.S.C. ,8§921(a), 

922(d) and 922(g)), the Sheriff's Department issued a broadcast 

in November, 1996, to all concerned (including sworn) personnel 

entitled "New Federal Legislation - Peace Officers Convicted of 

Penal Code 9273.5 May Not Lawfully Possess Firearms". Said 

broadcast advised Sheriff's Department personnel of the 

congressional enacted amendments to 18 U.S.C. !5S921(a). 922(d) 

and 922(g) and the prohibition, which includes law enforcement 

officers, prohibiting persons who have been convicted of a

■■ ■ ■ ■ ■■■-■
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13 misdemeanor involving domestic violence to possess a firearm or

ammunition and prohibiting the Department from issuing firearms

or ammunition to such persons. The Department further announced

that any deputy sheriff who has suffered a conviction shall after

the expiration of ninety (90) days of notice be terminated from

employment or demoted to a non-sworn position where a firearm is

not required.

17. At all times herein mentioned, the Sheriffs

Department broadcast issued on or about November 14, 1996,

that all sworn personnel who have prior convictions of

violations of California Penal Code §273.5 as well as convictions

of Penal Code §242 and any other Penal Code convictions which

liave as an element, force, attempted force or threat with a

deadly weapon, if the offense was committed against a current or

former spouse, child or cohabitant, to report this face

immediately to their Unit Commander.
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18. Immediately subsequent to the issuance of the 

Sheriff's Department broadcast as referenced herein, Plaintiffs 

Doe 1, Doe 2 and Doe 3 were each individually advised by his 

respective Chief, unit commander or supervisor, at the Sheriff'.*; 

Department's direction, that each was being relieved of all peace 

officer duties and would be reassigned to civilian duties and: 

that each Plaintiff would have his badge and gun removed by the 

Sheriff's Department. On the same occasion on which each 

Plaintiff was relieved of his respective peace officer dvities, 

each Plaintiff was advised by a Department supervisor that, at 

the end of a ninety (90) day period, each would be terminated 

from employment or, in the alternative, demoted to the non-sworn 

position of Custody Assistant.

19. In or about the month of May, 1991, Plaintiff Doe 

1 pled "no contest" to a misdemeanor violation of California 

Penal Code §273.5 involving a domestic violence charge. As a 

consequence of the misdemeanor conviction. Plaintiff Doe 1 was 

ordered to pay a fine of $432.50, court costs and restitution, as 

well as to serve three years of summary probation, which 

probation ended in 1994. Subsequent to that time. Plaintiff Doe 

1 was administratively disciplined by the Sher.iff's Department 

and returned to full duty a-s a sworn deputy sheriff, assigned to 

a Ronus pay position, in which capacity he has been wor)cing since 

that time.

20. On or about July 9, 1992, Plaintiff Doe 2 pled "no 

contest" to a misdemeanor violation of Penal Code §273.5 in 

relation to a domestic violence allegation concerning his spouse. 

As a consequence of the misdemeanor conviction. Plaintiff Doe 2

• 11
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sixty-two (62) hours of community service with Caltrans, and

complete a three year summary probation (non-superviscd) which

ended in 1995. Subsequent to that date, Plaintiff Doe 2 wa.s

administratively disciplined-by the sheriff's Department and has

continuously performed his duties as a sworn deputy sheriff

assigned to a Bonus Pay position, in which capacity he has been

worlcing with the Department since that time.

21. In or about the year of 1993, Plaintiff Richard :

Doe 3 was convicted of a misdemeanor violation of Penal Code

§273.5 involving an allegation of domestic - violence concerning

his common law wife. Plaintiff Doe 3, as a consequence of said

misdemeanor conviction, was ordered to pay a fine, restitution

and court costs and to serve a summary probation sentence.

Subsequent to his conviction, Plaintiff Doe 3 was

administratively disciplined by the Sheriff's Department and has

continuous.ly performed his duties as a sworn deputy sheriff since

that time.

FIRST CAUSE OF ACTION

(Violation of Commerce Clause)

[u.s. Constitution, Article 1, Section 8, Clause 3]

22. Each and every allegation set forth in Paragraphs
1 through 21, inclusive, is incorporated herein by reference,

repeated and repled as though fully set forth at length.

23. At all times herein mentioned, it is the belief of
Plaintiffs, and each of them, and therefore Plaintiffs allege on

information and belief, that the amendments made to Title le

U.S.C. §§921 and 922 by Congress in enacting the Omnibus

■

5?
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Act of I960, violate the Commerce Clause of the United States 

Constitution, in part or in total, in that the legislation in 

part or in total, exceeds the power of Congress to regulate an 

area in which the states possess primary authority for defining 

and enforcing the criminal law,

24. At all times herein mentioned, l?lainciffs, and 

each of them, are informed and believe and therefore allege on 

information and bel.lef that the Omnibus Consolidated 

Appropriations Act of 1997, amending 18 U.S.C. §§921 and 922 ■ 

exceeds the authority of Congress to regulate commerce among the 

several states under the Federal Constitution Commerce Clause, 

Article 1, Section 1, Clause 3, in relation to the prohibition 

extended to local law enforcement officers, making it unlawful 

for any person convicted of a misdemeanor crime of domestic 

violence to ship, transport, possess, or receive firearms or 

ammunition.

SECOND CAUSE OF ACTION

(Violation of Equal Protection and Due ProceRS Clause) 

[Fourteenth Amendment, U.S. Constitution]

25. Each and every allegation set forth in Paragraphs 

1 through 24, inclusive, is incorporated herein by reference, 

repeated and repled as though fully set forth herein at length.

■ At all times herein mentioned, when Congres!5 

enacted the Omnibus Consolidation Appropriations Act of 1997, 

amending the Gun Control Act of 1968, said legislation, as 

enfox-ced by the Sheriff's Deparemone and the County has a 

disparate and unequal impact on Plaintiffs Doe 1, Doe 2 and Doe 3

r
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1 in that each of them, by virtue of said legislation, stands to

lose his employment and career as a law enforcement officer with

Che Sheriff's Department of the County of Los Angeles and any

other law enforcement agency with the State of California, as

compared to other members of the population who are not peace
officers and therefore not precluded from practicing their

profession as a consequence of the Federal legislation.

27. At all times herein mentioned, by virtue of the

Sheriff's Department's enforcement of the newly enacted Omnibus

Consolidation Appropriations Act of 1997, amending the Gun

Control Act of 1968, Plaintiffs Doe 1, Doe 2 and Doe 3 stand to

lose their law enforcement positions with the Los Angeles County

Sheriff's Department, without notice and opportunity to respond

to the impact of the Federal legislation, depriving Plaintiffs of

their peace officer duties and position upon the enactment of Che

Federal legislation by Congress and its enforcement by the

Sheriff's Department.

THIRD CAUSE OF ACTTOM

(Violation of Ex Post Facto Clause)

[U.S. Constitution, Article l. Section 9, clause 3 ;

Section 10, Clause 1]

20. Each and every allegation set forth in Paragraphs
1 through 27, inclusive, is incorporated herein by reference,

repeated and repled as though fully set forth herein at length.

29. At all times herein mentioned. Plaintiffs, and

each of them, are informed and believe and therefore allege on

•information and belief that the amendments to the Gun Control

Act, as applied to Plaintiffs Doe 1, Doe 2 and Doe 3, and other

r'J

...

./■ '-.jJ '

> ;; ■>*'
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memb,rs of ALADS who ire sltnllarly situated, violates the ex post

facto clause of the United States Constitution in that the :

Sheriff's Department's enforcement of the legislation results in 

the imposition of penalties as to Plaintiffs Doe 1, Doe 2 and Doe 

3 as set forth hereinabove, to acts and convictions occurring 

before the enactment of the legislation. The Sheriff's 

Department's retroactive application of the Federal'legislation : 
results in an additional and severe penalty to Plaintiffs Doe 1, 

Doe 2 and.Doe 3, to wit: prospective termination and/or demotion 

by virtue of the retrospective application of the Omnibus Act, 

all in violation of the ex post facto clause of the Federal 

Constitution.

EQURTH CAUSE OF ACTTQN 

(For Declaratory and Injunctive Relief)
[28 U.S.C. §2201/ 18 U.S.C. §921(a) , §922(d) and §922(g)]

30. Each and every allegation set forth in Paragraph.?

1 through 29, inclusive, is incorporated herein by reference, 

repeated and repled as though fully set forth herein at length.

31. A bonafide and substantial controversy exists in 

that Defendants claim they may legally do all of the things as 

herein before described, and specifically, may subject Plaintiffs 

Doe 1, Doe 2 and Doe 3, and each of them, to loss of each of 

their respective duties as a sworn peace officer, the loss of the 

accoutrements of their profession (e.g., their gun and badge) and 

ultimately the loss of their employment as sworn deputy sheriffs 

and/or the demotion of each Plaintiff to a non-sworn civilian 

position of Custody A.gs.istant on the basis of the Omnibus 

Consolidated Appropriations Act of 1997 which amends the Gun

■............... .

>:

ii
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representative) claim that the enforcement of the Omnibus Act 
41 violates the Commerce Clause and the ex post facto clause of the 

si Federal Constitution and further denies Plaintiffs Doe l,‘ Doe 2 

and Doe 3 equal protection and due process as guaranteed by the 

14th Amendment of the Federal Constitution. A judicial 

declaration is therefore requested, determining the rights and 

duties of the parties with respect to the controversy herein, 

pursuant to 18 U.S.C. §§921 and 922,

FIFTH CAUSE OF APTTrilJ 

(Injunctive and Equitable Relief)

[18 U.S.C. S92l(a), 5922(d) and §922(g), F.R.C.P. 2]

32. Each and every allegation set forth in Paragraphs
1 through 31, inclusive, is incorporated herein by reference,

repeated and repled as though fully set forth herein at length.

33. At all times herein mentioned, Plaintiffs Doe l,
Doe 2 and Doe 3 each stand to suffer the irreparable injury as a

consequence of the Sheriff's Department's relieving Plaintiffs

Doe 1, Doe 2 and Doe 3 of peace officer duties, and of their

weapons and law enforcement identification and as a consequence
of the Department's proposed demotion of each Plaintiff to a non- 

sworn civilian position entitled “Custody Assistant'' within

ninety (90) days from November 13, 1996.

34. At all times herein mentioned. Petitioners Doe 1,

Doe 2. Doe 3 and Plaintiff ALADS have no plain, speedy or

adequate remedy, in the ordinary course of law, other than che

relief sought by this Complaint to enjoin Defendants and each of

. ■

.:

. 16
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Ij them from depriving Plaintiffs Doe 1, Doe 2 and Doe 3 of the

2 protected property interest each Plaintiff maintains in his

3 position as a permanent employee and sworn deputy sheriff with
4 II the Sheriff's Department.

35. Pursuant toF.R.C.P. 2, this Court Is authorized 

to enter appropriate equitable relief and specifically to enjoin ^ 

Defendants from enforcement of the amendment to the Gun Control 

Act found in the Appropriations Act of 1997 against Plaiiitiff.s by . 

either relieving Plaintiffs of their respective peace officer 

10 duties, discharging, demoting or taking other disciplinary action 

111 against Plaintiffs Doe 1, Doe 2 and Doe 3, or against any other

Similarly situated Los Angeles County Deputy Sheriff represented

13 by Plaintiff ALADS on the basis of the Omnibus Consolidated
14

15

16

17

18

19

20 

21 

22

23

24

25

26 

27

Appropriations Act of 1997.

36. By reason of the heretofore described acts and 

omi.gsions of the individual Defendants, and each of them. 

Plaintiffs were required to retain the services of counsel to 

institute and prosecute this action and to render legal 

assi.stance to Plaintiffs that they may vindicate the deprivation 

of their heretofore mentioned constitutional rights. By reason
I

thereof. Plaintiffs request payment by Defendants, and each of 

them, a reasonable sum as and for attorneys fees.

WHEREFORE, Plaintiffs request this Court enter judgment 
in their favor and against the Defendants as follows:

1. Entering preliminary and permanent injunctions or 

other equitable relief consisting of appropriate order.?.,
prohibiting Defendants from relieving Plaintiffs Doe 1, Doe 2 and
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Doe 3 from their peace officer duties, discharging, demoting or

caking other disciplinary accion against Plaintiffs Doe 1. Doe 2

and Doe 3, or any other member of Plaintiff ALADS' organiration,

whether in the form of relief from peace officer duties,

deprivation of a gun and ba:dge, discharge, demotion or any other

punitive action on the basis of the Omnibus Consolidated

Appropriations Act of 1997 amending the Gun Control Act of 1968,

as enforced against Plaintiffs by Defendants;

2. For judicial declarations, setting forth the

rights and duties of the parties within the parameters described

in this Complaint and Causes of Action 1 through 5, inclusive;

3. Awarding attorneys fees to Plaintiffs;

4. Awarding costs of suit; and

5. Awarding such other further relief as this Court

may deem appropriate and justified.

- '.iv

■■

r'- /

DATED; December 26, 1996 Respectfully submitted,

GREEN Sl SH^NEE, a R.'

RICHARD A. SHINEE
Attorneys for Plaintiffs



Future Steps — Enforcin£ Federal Law and Halting the Leealization Movement

Based on the recommendations of the Attorney General, the interagency working group has 
concluded that a lawsuit by the United States Government seeking to enjoin the Califomia/'4n ^ 
initiatives^ would not be successful and is a very impractical pursuit as a part of our overall 
strategy. In the same respect, interpreting Federal law to preempt these state initiatives, we 
strongly believe, would not withstand scrutiny in the courts.

The interagency group^elieves that enfprC^ent of Federal la^^^d the stjatd^c objectives 

outlined above isarinore effective apdpractical response tp-lnis issue,,^-1n addition, we plan to 
propose legislative changes to Federal law, as appropriate to prgyctu states from authorizing 
practictionere to recommend^ prescribe Schedule i^^gs.

We believe that the recommendations provided in this strategy will send a clear message to 
the legalizing movement that we will continue to enforce Federal law and work to prevent 
their initiatives from passing in other states. We will also continue to consider additional 
steps including the conditioning of Federal money on compliance with Federal
Controlled-Sttbstanceis Act and the National Drug Control Strategy.
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Press Release
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United States Attorney

SorthBm District of Iowa

FOR IMMEDIATE RELEASE
Date; December 11.1996
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STEPHEN!. RAPP
(319) 363-0091
Cedar Rapids, Iowa

CEDAR FALLS MAN IS FIRST IN THE NATION
CHARGED UNDER NEW FEDERAL LAW

CEDAR FALLS, IOWA - United States Attorney Stepben J, Rapp announced Weifaes- 
day that William M. Smith, 20, of Cedar Falls, Iowa, had been charged with possession of a
nrearm after having been previously convicted of an assault involving domesUc violence.

Rapp said that the charge was the first in the nation under a new fisderal law which took
effect on September 30,1996 which prohibits persons who have been convicted of
misdemeanor crimes of domestic violence from acquiring or possessing firearms.

Joining Rapp at a press conference in Cedar Palls were J. Robert Switzer. Special
Agent in Charge of the Midwest Region of the Bureau of Alcohol, Tobacco, and Fir^s,
(BATF). Black Hawk County Attorney Thomas Ferguson, and Cedar Falls pief of Police
Michael'Reifsteck. representing the agencies that have been involved In the investigation.

The charge is contained in a complaint filed in U.S. District Court in Cedar Rapids,
-me complaint £egea that on November 17.1996, William Smith shot his wife. La^ee
Smith with a .380 pistol that he had purchased at Duee’s Pawnshjy In Waterl» “
15 1996. According to the complaint a medical examination of Ms. Smith indicated that me
biOlet has passed through her chest. She had an entry wound in her baA and an exit^und
near her shoulder. The bullet had come dose to her heart and her aorta^r^. pie
bullet broke the sixth rib on her side end punctured her Uft lung. Ms. SmA survived Ae
shooting and was eventuaUy released frim Ae hospital." The co^Jaint also alleys that
William Smith had assaulted the same victim on September 13,1994. by pushing ner,
grabbing her neck and throwing her to the ground, and was convicted for the assault on
November 28, 1994.

"This case demonstraies the BATF’s commitment to respond prompdy to allcg^
violadons of federal fircarmi laws that ate brought to our attention after imual investigations
by local law enforcement agencies,” said J. Robert Switzer of the BATF.
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“S“niSs=ssrSKt;rKssri?r=.Scvc that M* probable that a more ilgnificant punishment can be achieved in federal court.

maximum federal ientence in this case is 10 years in prison and a $250,000
uid U S Attorney Stephen Rapp. 'For the defendant to be found guilty it Is only

science Ac Court can take into account the shooUng and Injury to ®
unLce Is pronounced. It cannot be reduced by parole. By contrast In state
likely resulf would have been conviction for aggravated assault which carries a maximum
Kntenee of two years and is subject to parole."

On November 11. «t i eonfeience of the lowi County Attorney. A«««ion, Itapp

appropriate cases for federal prosecution.

•In the tot rix yem 13 towm. Including nine chUdren we
.hu.e. Mott ef the killer. umdgUM. ^y, includi^ one whom our office

proKCuted, were previously convicted of domestic abuse assajilt.

The new fedeml lew i*«trictinE fiteittn. right. eRer ^ejfle 
TOntttred by Sentter Frmk Untenberg (D-NJ). It wu emtoned by praldrat ClmM m
^.t. pe2«l the Senete by e nte of 97-2 on September 12, mid wu included m the FY97
budget bill which was approved by Congress oh September 30.

S rf^iSy ffiS«dSr-^lr.e Strike.- provUimt of 1994 Crime BUI Repp tod
that the filing of these cases does not means that Iowa has a more serious
other states. -It does reflect a 'can do" attitude on the part of prosecutors
Kt in close communication with their local wntetparts and want to make effective use of
every available tool to make their communities safer.

AS in every criminal ease a complaint or indictment is only an allegation and a
defendant is presumed innocent unless and until proven guilty.
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2. The County Attorney has concluded that he cannot prove more than aggravated 
assault under state law because the victim is somewhat uncooperative and says that she 
does not believe that her husband Intended to fire the weapon. An aggravated assault 
carries a maximum sentence of two years, but rarely Involves more than six months in 

custody,

3. Under federal law, in order to find the defendant guilty we need only prove the 
possession and the conviction. At sentencing we will ask the Court to cross-reference 
to the aggravated assault guideline (2A2.2) and apply an upward adjustment for the 
discharge of the fireann and the serious bodily injury, and establish an offense level of 24, 
and a probable criminal history of Category III, Depending on acceptance of responsibility 
this could mean a sentance of 46-76 months.

4. The defendant’s 1994 assault conviction was not entered under the state 
statute's domestic abuse section. However, counsel was appointed for the defendant 
though he eventually waived counsel in a signed document. The failure to charge 
domestic abuse assault is understandable given that the police file contains statements 
indicating that the defendant and victim were ex-boyfflend and girlfriend. The police may 
have not been unawere that they had a child in common bom in 1993 (on which there is 
an October 1994 decree of paternity). Given that there was the relationship described in 
the federal statute and there was an assault conviction, we believe that federal prosecution 
is consistent with the recent position jointly taken by the Departments of Justice and 
Treasury and which is incorporated In the "open letter to all state and local law 
enforcement officials'^ from BATF Director Magaw.

5. The BATF has reviewed the local investigation and adopted the case. Its Offlce 
of Legal Counsel has also reviewed the record and strongly supports federal prosecution.

6. We are charging the case first by complaint. The agent's affidavit in support of 
the complaint in attached, it is anticipated that the case will be presented to the grand jury 
on Wednesday together with additional evidenos and an additional count under 18 U.S.C. 
Sec 922(a)(6) regarding material misrepresentations as to age and an unrelated criminal 
charge made by the defendant on the firearma transaction record.

7. Attachments to be sent by fax • Agent's Affidavit
Draft Press Release

COPIES:
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STATE OP IOWA )
)

COUNTY or LINN )
AFFIDAVIT

^ Xb)(6),(b)(7)c . first being duly sworn, depose and say

as follows:
1. I an a special Agent with the United states Treasury

Oepartnent, Bureau of Alcohol, Tobacco, and Firearms (ATF). I 

have held this position for five and one-half years. I am 

currently assigned to the State of Iowa. Prior to my employment 
vith KIT, /- :: -■■■■«6ttbK7)=..

>• ..V <r m’--m'* r(b)(6) (b)(7)c L<^6 1J
#: 4*-

2. I am involved in an investigation of firearms 

violations by William Maurice Smith, hereafter referred to as 

"the defendant." I have reviewed witness statenents, police 

reports, court records, and other documents relating to this 

investigation. My review of these docximents forms the basis for 

my knowledge of the facts sat forth herein.

3. On September 13, 1994, the defendant assaulted Lauraleo 

Lorenson. The defendant pushed her, grabbed her neck, and threw 

her to the ground. At the time of this aesault, the defendant 
and Ms. Lorenson were not married, but the defendant had a child 

by Me. Lorenson. The defendant was charged with assault under 

Iowa law and counsel was appointed to represent him. On November
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28, 1994, the defendant was convicted of aaaault by the Iowa

District Court in and for Black Hawk County.
4. Eventually the defendant and Ms. Lorenson resumed their

relationship and became married. Upon their marriage. Mrs.

Loreneon changed her last name to Smith,
5. During the month of October 1996, the defendant

assaulted Me. Smith by grabbing her throat. The defendant
admitted to the police that he aeeaulted Me. Smith on this

occasion. A complaint hae been filed against the defendant for

domestic abuse assault, but this charge has not yet been

resolved.
6. On November 15, 1996, the defendant purchased a Grendel

Model P12 .380 pistol, serial number 24022, at Duee’s Pawn Shop
in Waterloo, Iowa. This transaction waa recorded on an ATF Form
4473, which the defendant signed. Based upon my experience and
training, I know that the pistol was manufactured in the State of
Florida and would have been transported In interstate commerce to

the State of Iowa. There are no licensed manufacturers of

firearms in the State of Iowa.
7. Between November 15 and 17, 1996, several witnesses saw

the defendant handle this firearm. Lauralee smith saw the
f /

defendant carrying the pistol on several occasions. The
defendant’s brother, Romondus Cooper, also saw the defendant
handle the pistol during this period. David Acklin, the
boyfriend of the defendant's mother, said that the defendant

Bhovad him the pistol at well.
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8. On the evening of November 16, 1996, the defendant vent 
with Lauralee Smith to a bowling alley in Waterloo. While they 

were at the bowling alley, the defendant displayed the .380 

pistol. One of Ms. Smith's friends, Sandy Smith, saw the 

defendant remove the pistol from hie pants at the bowling alley.
9. Later that night, at approximately midnight, the 

defendant returned with Lauralee Smith to their residence at 2003 

Waterloo Road, Apartment B-12, in Cedar Palls, Iowa, They were 

accompanied by Romendue cooper and Anne Marla Ohrt, cooper's 

girlfriend.
10. The defendant and Lauralee Smith had an argument that 

night in their apartment. Gabrielle Dewitt, the neighbor In the 

downstairs apartment, could hear that the defendant and Ms. Smith 

"were fighting pretty bad because they were either knocking 

things over or doing something that would cause loud thuds on my 

ceiling." The defendant has admitted that he and Lauralee Smith 

were having an argument at this time.
11. At some time between approximately midnight and 2:00 

a.m. on November 17, 1996, the defendant shot Ms. Smith in the 

back with the .380 pistol he had purchased from Duee's Pawn Shop 

on November 15, 1996. The shooting took place in the bedroom of 

the apartment at 2O03 Waterloo Road. The only people present in 

the bedroom at this time were the defendant and Ms. Smith. Anne 

Ohrt, who was in the living room of the apartment, has said that 

she heard a gunshot at this time. Romondos Cooper was also in 

the living room, but he said he did not hear a gunshot.
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IJ. Th. d.f.i.d«nt then tooX He. Smith to Sartorl Hospital

In c«lat rails. Ho. Smith vas treated in the smerHaney room.
The medical examination indicated that the bullet had passed
throuoh her ohest. She had an entry wound in her bach and an
exit wound near her lett ahoulder. The bullet had coma close to
her heart and her aorta artery. The bullet broXe the sixth rib

on her loft side and punctured her left lung. Because the
mullet's path was close to her heart, she was transferred
immediately to Allen Hospital in Waterloo for treatment by
spociallots. Ms. Smith survived the shooting and was eventually

releaned from the hospital.
13. Ms. smith gave a sworn statement on November 17, 1996.

She -aid that: she and the defendant went to their bedroom when
they returned home to the apartment shortly after midnight that
morning. At this time, she saw the defendant handling the .380
pistol. She went into the bathroom that adjoined the bedroom.
As She reentered the bedroom, she heard a noise and felt pain in

her back. She could not recall the discussion that she was
having with the defendant immediately prior to the shooting. She
indicated that the defendant had been violent with her in October

1996.
16. The defendant also gave a statement on November 17,

1996. He initially claimed that Ms. Smith had been shot in a
drive-by shooting. He later admitted that he had shot her with
the .380 pistol in the bedroom of their apartment. He admitted
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that he and Kb. smith vara having an argument that night, but he 

claimed that the aheoting was accidental.
15. On November 17, 1996, police executed a search warrant 

at the apartment shared by the defendant and Ms. Smith. In the 

course of this search, police recovered the .380 pistol, serial 

number 24022, that the defendant had purchased from Duse’s Fawn 

Shop on November 15, 1996. Police also seized a box containing 

25 rounds of ammunition. In addition, police found a spent ,3S0 

shell casing In the kitchen, another bullet oh the bedroom floor, 

and a third bullet In a safe on the living room floor.
I declare under penalty of perjury that the foregoing is 

true and correct.

(b)(6), (b)(7)c \ Special Agent
Federal Bureau of Investigation

on this

JOHN A. JARVEY 
Chief Magistrate Judge
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THe HoDonble William J, Clmtou
1600 Pennsylvania Avenue, NW
Washinipoji, D.C. 20S02

INRE: nnmAtric Violcnci;r-LauTrnbffg AflaBMhPff^O

Dear Mr. President:

senior memoer* or ywur

nttM« ill >iAich «i p»s,i >»n>«P“ »«y “ ■
bMng enforced.
Fiot. *e mwtaciii teeme « isM «ta, theo^jaice of Senior Umnhei* md often, bcpaiop^fa"” „f “mmes
SToT^ol AO of IMS u, n*. i. o.d.'dU ft. p«o«

v»ln«” 10 p.««» » "«1~ ««-«»• m. Id-“ “»
importani in theory and is one vdiieh I alao auppoit.

Members of Congress 10 circumvent the legislative proc^

Srl“Jr.scpr.irJ£r.t.ni2would pnipecly address this tssuc,

rA=*sii£Xts:srsf£r.^
devclopntent of tte Lautenberg language.____

•eFii&KaMia*
lOAIP'n

L«ft

PAjrfnn

•!>■
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The Honorable WiiJiam J. Clinton 
January 3.1997 
Page Two

Unfoitunately, it seems the dcsiic by Lautcnberg prc^ooits to score quick 
political points before the then-pending eleetieo interfeced with the ostensible 
goal of protecting families. This is the only eKplanidon for why the 
Administration chose not to cooperate in a bi-partisan manner to derelop effective 
legislation that properly addressed the serious problem of domestic violence.

As if the Administration’s handling of this issue befbie its was not
proUemauc oiougb, the Treasury and Justice Departments have now to 
enforce dib law retroactively, contrary to the intent of Congress and contrary to 
Constitutional guaraaiecs against eiuxwtfecto enibicetnent of criminal laws. It 
now appears this decision was not in the few short weeks following 
enacnaent of ^ law. but rather hsfittgpasi^ and signing of the legislation. It 
spears dte Adnunisiration chose to remain silent on the issue of Tetroactivc 
enfotcement duiii« the debate. In a poliucally-motivated attempt 10 drive a wedge 
between law-cnforoemeiit groups and suppoiten of Sacond Aaitnitett

If you are seriously iaiatnsted in putting partisanship aside and the
problems toe Administratioo created by foieing this legislation torough without 
ii^ui feom any interested peisons or organizations, such as law e^orceoicnt 
grot^s, the military, or toe court system, I and many of my oolleagoes will gladly 
woriewitbyou.

In feet, I and others inland to bring this issue up early in the next Congress and 
hope to have toe oven suppoit of toe Administntieii, u we move to amend this 
law so it cm be enforced withouj^amagiiy our military and law enforcement 
ci^abilities or Hampling on our Constitudonal rights.

I hope we can anticipate toe AdminisaatioD working with us rather th«n us 
in this effort.

etyrfyyouis.

m0BOB
Memberibf Congress
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ASSOaATION
FOR

LOS ANGELES DEPUTY SHERIFFS, INC.

828 WEST WASHINGTON BLVD.
LOS ANGELES. CALIFORNIA 90015-3310 

[213] 749-1020 
FAX [213] 747-2705

BOARD OF DIRECTORS
PET£ 8R00IEPRESIDENT

DOUG MCLELLAN
VICE PflESIDEMT
MEL JONESSECRETARY

ROY BURNS TREASURER

HAROLD CHILSTHDM 
JOHN STANLEY 

E. MYRTLE WILLIAMS

January 2, 1997

URGENT

RE: OMNIBUS CONSOLIDATED APPROPRIATIONS ACT OF 1997 -
IMPACT OF DOMESTIC VIOLENCE CONVICTIONS TO PEACE
OFFICERS

Dear Bob:
Language that was incorporated into the Omnibus Consolidated Appropriations Act of 1997
provides a ban on the possession of a firearm for individuals convicted of a misdemeanor
crime of domestic violence, which seriously impacts law enforcement and militoy personnel.
This law would solely impact careers where carrying a firearm is a condition of employment,
which may mean the end of careers for police officers as well as the livelihoods of their
families.
As some of you have been, ALADS has been bombarded with media calls of all sorts. I
believe media attention in this matter wUl only hurt our campaign and negatively impact our
members. I am avoiding engaging with the media as I believe it will put so much pressure
on members of Congress that they will be unable to help us.

I ask however, that you write to members of Congress indicated on the enclosed sample
letters, requesting their strong support in this very urgent matter. For your convenience, I
have included sample letters we have sent to congressional members, and their names and
addresses. I ask that you send a letter representing your association members as well.
Please fax copies of your letters to me at (213) 747-2705.

In addition to contacting congressional members, ALADS has also filed an action in federal
court for three of our members that have been impacted by this legislation. We are
challenging the federal legislation on the basis that it is unconstitutional and it is in violation
of:

1. Article 1, Section 8, Commerce Clause;

An Affiliate of the Marine Engineers Beneficial Association 
AFL-CIO

1

;; -'ir

iVt
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January 2, 1997
Page two

2. The 10th Amendment claiming that the provisions of the Act are reserved to
the states respectively;

3. The 14th Amendment to the Constitution based on both equal protection
grounds and due process grounds; and,

4. Article 1, Section 9, which prohibits an ex post facto law and a bill of
attainder.

I would also like feedback from you on the number of your members that have bwn
adversely impacted by this Act, as well as any legal action taken by your association
regarding this matter.

If you have any questions, please don’t hesitate to contact me.

Sincerely,

Pete Brodie
President

PB:ka

Enclosures
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Gun law draws fire from police
Domestic-abuse record can strip officer of his badge
By Hugh Aynesworth
THE WIKSH»«TON TIMES

DALLAS — The new federal law 
that forbids anyone convicted of 
domestic violence from owning a 
gun has some police organizations 
in a bind and has drawn mixed re­
views from Tbxas law enforce­
ment.

The situation was spotlighted 
here last week, when Dallas Police 
Chief Ben Click took a weapon 
away from a 19-year veteran of­
ficer and reassigned him to “a non- 
uniform assignment” at the coun­
ty jail.

The officer, senior Cpl. Clint As­
kew, 47, had been charged with 
beating up his 16-year-old son and 
threatening other members of his 
family during a scuffle at his sub­
urban home in DeSoto in June.

“He will remain in his current 
status pending a formal legal opin­
ion from the City Attorney’s Of­
fice,” said police spokesman Ed 
Spencer yesterday.

Cpl. Askew could not be reached 
for comment.

The DeSoto altercation resulted 
in a Class C misdemeanor charge, 
and records show that Cpl. Askew 
was fined $235 after pleading nolo 
contendre July 15.

Police officials here and around 
the country began searching their 
ranks for officers with domestic 
abuse records this month after the 
Bureau of Alcohol, Ibbacco and 
Firearms issued a statement ad­
vising that officers are not exempt 
from the federal law, which went 
into effect Sept. 30.

In Dallas, more than a dozen of­
ficers have had domestic-abuse 
cases filed against them in recent 
years, but all eventually were dis­
missed.

The Dallas police chief has 
strongly backed the new law and 
sEud this week he saW no reason 
why police officers should be ex­
clude, because “this is the root of 
so many of our problems.”

Chief Click said he would fire 
any officer ordered to turn in his 
weapon under the law.

Questions that remain include 
whether the law should be retroac­

tive and whether a no-contest plea 
should count as a conviction under 
the new law.

The Combined Law Enforce­
ment Associations of Ihxas, which 
claims 16,200 members, plans to 
challenge the law, though CLEAT 
staff attorney 'Ibrry Putthoff said 
last week it had not been deter­
mined exactly what methods 
would be used.

“What if, all of a sudden, law­
yers were told that if they had ever 
been convicted of domestic abuse, 
they could no longer practice 
law?” Mr. Putthoff said.

In Fort Worth, a police spokes­
man said no current officers 
would be affected by the law.

In Arlington, Police Chief David 
Kunkle called the law “generally a 
good one” but said “the mechanics 
of its application could become 
problematic.”

He said he knows of no Arling­
ton officers affected.

CLEAT spokesman Charles Bar­
rett said Tbxas officers convicted 
of more serious misdemeanors of­
ten are suspended.
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^tness Relocation
Misrepresented, Report Says

Despite Official's Claim, Puerto Rico Dumping

date:

fl-13

Criminals on U.S, Cities, Newspapers Assert
Reuter

ORLANDO. Dec. 22—The head of 
a Puerto Rican witness rdocation pro­
gram misled Congress when he said 
the island was not dumping killers and 
drug dealers on U.S. cities, two news­
papers said today.

When Miguel Gierbolini told a 
House panel on crime last month that 
no dangerous criminals were sent to 
Florida, a doig dealer protected by the 
program was sitting five rows behind 
Imn, the Orfanrfn Sentinel anH the Sjin 
Juan Star cf Puerto Rko sakL

The newspapers, winch jointly in­
vestigated the issue, said Gieiholini se- 
DOUSty inhreprpaenteH the number of

A Puerto Rican attorney, Ricardo 
Izurieta, said he had seen a 10-year 
parade of criminals moving to the 
mainland after helping to convict their 
associates.

“When these guys go over there 
without any supervision, they are go­
ing to keep robbing and killing and sell­
ing drugs," he said. “There’s nothing 
else they can do. They have no profes­
sion. They have not learned anything 
to make a buck legally.”

Unlike the fed^ witness program, 
the Puerto Rican program does not 
iinniUM’the activity (rf the criininals it 
relocates with any regularity. Nor 
does it have accurate records of the 
number of witnesses in the program.

witnesses sent to Florida and the se­
verity of their crimes.

They identified major criminals 
from weapons traffickers to murderers 
who had been relocated to mainland 
cities. In virtually every case, local law 
enforcement was never tokL 

Gierbolini told the Star he was un­
aware of witnesses with criminal back­
grounds who were given immunity and 
relocated to the mainland. “I do not 
think 1 have been deceptive,” he sakL 

The program spends milhoas of dol­
lars a year protecting criminals who 
have b^ granted immunity in return 
for their testimony in Puerto Rico’s 
fight against drug violence, which 
claims 800 lives a year on the island.

Orlando has been a fiivorite destina­
tion (rf drug criminals in the progra^ 
In recent years, the popular tourist 
city has also become the receiving end 
of a heroin pipeline that begins in 
Puerto Rico. Forty-five heroin-related 
deaths have been recorded since the 
boom began in 1995.

Former Puerto Rican justice secre­
tary Hector Rivera Cruz, who helped 
establish the program, admowledged 
hard-core criminals made up the 1^ 
d its witnesses.

“In the beginning, the majority were 
people with no criminal record,” he 
t(dd the Sentinel “But after the first 
year it started to have pec^le with a 
record.”
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