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RullncT on Motion to DiffmlsB

Plaintiff Jane Doe* seeks to avail herself of the civil 

rights remedy provided under the Violence Against Women Act of 

1994 ("VAWA" or the "Act"), 42 D.S.C. 5 139B1, seeking damages 

for deprivation of her federal right to be free from her 

husband's alleged gender-based violence against her. Plaintiff 

alleges that from 1978 until 1995 the defendant "systematically 

and continuously inflicted a violent pattern of physical and 

mental abuse and cruelty upon the plaintiff," including throwing 

her to the floor, kicking her, throwing sharp and dangerous 

objects at her, threatening to kill her, and destroying property 

belonging to the plaintiff. Complaint \ 12. Plaintiff also 

alleges that the defendant forced her "to be a 'slave' and 

perform all manual labor, including maintaining and laying out 
his clothes for his numerous dates with his many girlfriends and 

mistresses." Complaint 1 27. She claims extreme emotional

^ Plaintiff filed a Motion to Proceed Under Pseudonym, which 
was granted by the Court, on plaintiff's representation that the 
defendant had no objection. Subsequently, however, defendant's 
objection to this cast proceeding under fictitious names has been 
clarified and he has moved to vacate the court's order. 
Defendant's motion to vacate is under advisement.
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distress, including battered women's syndrome, post-traumatic 

stress disorder, and depression. Complaint t 34.

Defendant's motion to dismiss the complaint challenges the 

constitutionality of the Civil Rights Remedy provision of the 

VAWA, claiming that Congress lacked authority under either the 

Commerce Clause or the Fourteenth Amendment of the United states 

Constitution to enact this statutory scheme recognizing and 

enforcing a federal civil right to be free from gender-based 

violence. The Government intervened pursuant to 28 U.S.C. S 

2403(a), and argues in support of the constitutionality of the 

VAWA. In addition, because the Act's constitutionality has not 

been previously considered, a group of non-profit organizations 

representing and advocating on behalf of women who have survived 

gender-motivated violence was granted leave to appear as amicus 

curiae in light of their knowledge and expertise about the social 

problems the Act addresses.^

After full review of the vawa statutory language, 

legislative history and briefing of the parties, this Court rules 

that defendant's claims of unconstitutionality are unfounded. A 

rational basis exists for concluding that gender-based violence, 

which the VAWA's Civil Rights Remedy regulates, is a national 

problem with substantial impact on interstate commerce and thus

^ The members of the Amici are: NOW Legal Defense and 
Education Fund, National Organization for Women Foundation, The 
Connecticut Women's Education and Legal EXind, Inc,, Connecticut 
Chapter of National Organization of Women, Connecticut Coalition 
Against Domestic Violence, Legal Aid Society of Hartford County, 
Inc., National Coalition Against Domestic Violence, and the 
Pennsylvania Coalition Against Domestic Violence.
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ifl a proper exercise of congressional power under the Coimnerce 

Clause. The court further concludes that the VAWA, modelled 

after other traditional civil rights legislation, is narrowly 

tailored and reasonably adopted to accoitplish a constitutionally 

permitted end.
X. Discussion

X. The Violence Xgainst Women Act of 1994
In September 1994, Congress passed the Violence Against 

Women Act of 1994, a comprehensive statutory enactment designed 

to address "the escalating problem of violent crime against 

women," as part of the larger Violent Crime Control and Law 

Enforcement Act of 1994, P.L. 103-322.^ S.Rep. 103-138, I03rd 

Cong., let Sess., Violence Against Women Act of 1993. 38 (Sept. 
10, 1993]. In considering whether a comprehensive federal 
approach was needed to address systematic, gender-based violent 

crime. Congress held numerous hearings over a four year period 

and amassed substantial documentation on how gender-baaed 

violence intacts interstate commerce and interferes with women's

* The Act also authorizes spending $1.6 billion over six 
years for grants to support state and local law enforcement and 
prosecution efforts to reduce violent crime against women (42 
b.S.C. § 3796gg), education and prevention programs (42 D.S.C. § 
300W-10), battered women's shelters (42 U.S.C. S 10409(a)), and 
community programs on domestic violence (42 U.S.C. § 40251). In 
addition, VAWA established new federal criminal penalties for 
"hate crimes" motivated by the victim's gender (28 U.S.C. § 994 
note), new federal felonies for "interstate" domestic violence 
(18 U.S.C. 5 2261, 2262), and proposed amendments to the Federal 
Rules of Evidence concerning the admissibility of the past sexual 
behavior of victims in criminal and civil sex offense cases (28 
U.S.C. § 2074).
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ability to enjoy equ^l protection of the laws.* Congressional 

committees heard testimony from law enforcement officials, anti- 

domeatic violence orgemizations, rape crisis centers, 

psychiatrists, other mental health experts, physicians, law 

professors, staff attorneys from legal advocacy groups, state 

Attorneys General, and victims of domestic violence. Congress 

also reviewed U.S. Justice Department statistics and studies of 

gender bias in state courts commissioned by seventeen state 

supreme couirts. See S. Rep. 138, at 49 n.52.
After such consideration, the congressional committees 

found:
1. "Violence is the leading cause of injury 
to women ages 15-44, more common than 
automobile accidents, muggings, and cancer 
deaths combined." S. Rep. 138, at 38.

2. "In 1991, at least 21,000 domestic crimes 
were reported to the police every week; at
least 1.1 million reported assaults ----
including aggravated assaults, rapes, and 
murders — were committed against women in 
their homes that year; unreported domestic 
crimes have been estimated to be more than 
three times this total." id, at 37.
3. "Every week, during 1991, more than 2,000 
women were raped and more than 90 women were 
murdered — 9 out of lO by men." id* at 38.

4. "An estimated 4 million American women are

.See 9. Hrg.____  _ 897, lOlat Cong., 2d Sees., Domestic Violence;
Terrorism in the Home. 2 (April 19, 1990); S. Hrg, 939, Pt. 1. 
101st Cong., 2d Sess,, Women and violence. “
S.Hrg. 101-939, Pt, 2, 101st Cong.,
Act of 1990. 51 (Oct. 19, 1990); S. Hrg,

_____ 7 (June 20, 1990);
The Violence Aaalnat women 

XV.-*-- -^'1 Hrg. 369, Hearing Before the
Committee on the Judiciary. 102d Cong., let Sess. (April 9,
1991); Violence Against Women. Hearing Before the House 
Subcommittee on Crime and Criminal Justice. 102d Cong., 2d Sess. 
(Feb. 6, 1992).
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battered each year by their husbands or partners. 
Approximately 95% of all domestic violence victims are 
women. About 35% of women visiting hospital emergency 
rooms are due to Injuries sustained as a result of 
domestic violence. One study of battered women found 
that 63 percent of the victims had been beaten while 
they were pregnant." H.R. Rep. 95, 103d Cong., 1st 
Sess., Violence Against Wnmen Act of 1993. 26 (Nov, 20, 
1993).

As part of the vawa. Congress established a new Federal
civil right and remedy for victims of gender^based violent

crimes. The Act declares that "[a]11 persons within the United

States shall have the right to be free from crimes of violence

motivated by gender." 42 U.S.C. § 13981. As remedy for
violation of this new civil right, the Act provides for
compensatory and punitive damages awards and injunctive relief:

A person (including a person who acts under 
color of any statute, ordinance, regulation, 
custom, or usage of any State) who commits a 
crime of violence motivated by gender and 
thus deprives another of the right declared 
in subsection (b) of this section shall be 
liable to the party injured, in an action for 
the recovery of compensatory and punitive 
damages, injunctive and declaratory relief, 
and such other relief as a court may deem 
appropriate.

Id. at S 13981(c). The term "crime of violence motivated by 

gender" is defined as "a crime of violence committed because of 

gender or on the basis of gender, and due, at least in part, to 

an animus based on the victim's gender." Id- at § 13981(d) (2) .
The statute does not require a prior criminal complaint, 
prosecution, or conviction to establish the elements of the cause 

of action. 1^. at § 13981(e)(2).
Congressional authority to enact the civil rights remedy was
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asserted as an exercise of the "affirmative power of Congress" 

under both the Fourteenth Amendment, section 5 and the Commerce 

Clause, section 8 of Article I of the U.S. Constitution. Id. at 

13981(a). Defendant argues, however, that Congress exceeded its 

powers in enacting vaWA under both the Commerce Clause and the 

Fourteenth Amendment,* claiming that VAWA creates a "plenary 

federal police power," outside the Constitution's rubric which 

"creates a Federal Government of enumerated powers," United

States V. Lopez. ___ U.S. ___, 115 S.Ct. 1624, 1626 (1995), and

impermissibly encroaches on the states' separate and distinct 

powers under the Tenth Amendment. See Id. (quoting The 

Federaliat No. 45. pp. 292-293 (C. Rossiter ed. 1961).
B. The VAWA'8 Civil Rights Remedy and the Constitution's 

Comaerce Clausa.
Under the Commerce Clause, the Constitution grants to 

Congress three broad categories of activity which it has the 

power to regulate: (1) the use of channels of Interstate 

commerce, (2) the instrumentalities of interstate commerce, or 

persons or things in Interstate commerce, and (3) those 

activities that substantially affect interstate commerce. Lopez. 

115 S.Ct. at 1629-30 (citations omitted). The court's analysis 

is limited to this third area of regulatory activity In light of 

the Supreme Court's attention to this prong in Lope_z on which

Because the constitutionality of the VAWA is found under 
the Commerce Clause, this opinion does not analyze the 
constitutionality of this statutory enactment under the 
Fourteenth Amendment as a remedy for past or prospective 
violations of equal protection.
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defendant relies.

In reviewing the constitutionality of a statute under the 

third prong of pennisBible regulation under the Commerce Clause, 
granting Congress power "[t]o regulate Commerce with foreign 

Nations, and among the several states," art.l § 8 cl. 3, "Itlhe 

task of a court that is asked to determine whether a particular 

exercise of congressional power under the Commerce Clause is 

relatively narrow," end this Court's standard of review is 

limited to whether a rational basis existed for concluding that a 

regulated activity sufficiently affected interstate commerce. 
Hodel V. Virginia Surface Minina & Reclamation Asa'n, Inc,. 452 

U.S. 264, 276 (1981). While the Court's inquiry is an 

independent one, it will consider congressional findings, 

including congressional committee findings. Lopez. 115 S.Ct. at 

1631. If the court concludes that Congress had a rational basis 

for enacting the statutory provision at issue, then the remaining 

question is whether the means chosen by Congress are "'reasonably 

adapted to the end permitted by the Constitution.'" Hodel. 452 

U.S. at 276 (quoting Heart of Atlanta Motel. Inc, v. United 

States. 379 U.S. 241, 262 (1964)).
In United States v. Lopez, supra. on which defendant 

principally relies, the Supreme Court struck down, as violative 

of the Commerce Clause, the Gun-Free Zones Act of 1990 (18 U.S.C. 
S 922(a)(1)(A),) which federalized the offense of possession of a

firearm within 1,000 feet of a school. Id.» 115 S.ct. at 1629,
• >

In Lopez, despite the absence of any Congressional findings for
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the Supreme Court to review, the Government claimed that the 

statute regulated an activity which substantially impacted 

interstate commerce because possession of firearms in a school 

zone may result in an increase in violent crime which would 

affect the national economy by increased Insurance costs, 
reduction of the willingness of individuals to travel to areas 

within the country that are perceived to be unsafe, and by 

diminution in citizen productiveness from iiupaired student 

learning environments. See Id. at 1632.

The Supreme Court concluded, however, that the activity 

regulated by the Gun Free Zones Act did not fall within any of 

the three categories authorizing Congressional action under the 

Commerce Clause, and that gun possession was already s\ibject to 

regulation by most states, which have "'primary authority for 

defining and enforcing criminal law.'" Lopez, 115 S.Ct. at 1631 

n.3 (quoting Brecht v. Abrahamson. 507 U.S. 619, 113 S.Ct. 1710, 
1720 (1993)). Thus, the Court held, that "statute by its terms 

has nothing to do with 'commerce' or any sort of economic , 
enterprise, however broadly one might define those terms," Id, 

at 1631, "and rejected" the Government's "cost of crime" argument 

as an overesqpansive theory which would permit Congress to 

"regulate not only all violent crime, but all activities that 
might lead to violent crime, regardless of how tenuously they 

relate to interstate commerce." Id at 1632.
Here, this defendant asserts that the Civil Remedy of VAWA 

suffers the same constitutional defects as the Gun Free Zones
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Act- First, defendant maintains that Lopez overruled the

rationality test for determining whether federal regulation of
interstate conduct can be sustained- (See Hodel. 452 U.S. at

276.) This Court disagrees, l^opez docs warn that the Commerce

Clause has limits, and that ’'the scope of the interstate commerce

power 'must be considered in light of our dual system of
government and may not be extended so as to embrace effects upon

interstate commerce so indirect and remote . . . .'" Lopez. 115

S.Ct. at 1628 (quoting N.L.R.B. v- Jones & Lauclin Steel Corp..

301 U.S. at 1, 37 (1937)). Along with this warning, however,

Lopez reaffirmed the rationality test of Hodel;
Since that time, the Court has heeded that 
warning and undertaken to decide whether a 
rational basis existed for concluding that a 
regulated activity sufficiently affected 
interstate commerce.

Id. at 1629 (citing Hodel. 452 U.S. at 276-280); See Perez v. 
United States. 402 U.S. 146, 155-56 (1971); Katzenbach v.

McCluna. 379 U.S. 294, 299-301 (1964); Heart of Atlanta Motel. 

Inc.. 379 U.S, at 252-253.
Defendant next seizes upon dicta in Lonez^, Id. at 1632, as 

critical of the same arguments relied on in enacting the VAWA, 
namely the Government's "cost of crime" and "national 

productivity" arguments, and deduces that similarly the vawa is

‘ "Under the theories that the Government presents in 
support of S 922(q), it is difficult to perceive any limitation 
on federal power, even in areas such as criminal law enforcement 
or education where States historically have been sovereign- 
Thus, if we were to accept the Government's arguments, we are 
hard-pressed to posit any activity by an individual that Congress 
Is without power to regulate." 14> at 1632.
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an irapermlssible overreaching of congressional authority. Since 

this court has concluded that Lopez did not overturn or limit the 

rationality test, and because Congress has demonstrated the need 

for this legislation, the court rejects defendant's conclusion as 

a result which should not be inferred "by selectively relying on 

Supreme Court statements plucked from their context.*' Wilson. 73 

F.3d at 685.
The Congressional findings eind reports qualitatively and 

quantitatively demonstrate the substantial effect on interstate 

commerce of gender-based violence, in marked distinction to the 

G\m Free Zone Act challenged in Lopez which lacked such analysis, 
only theoretical impact arguments.

In its final report on the Violence Against Women Act, the 

Senate concluded:
Gender-based crimes and fear of gender-based 
crimes restricts movement, reduces employment 
opportunities, increases health expenditures, 
and reduces consumer spending, all of which 
affect interstate commerce and the national 
economy. Gender-based violence bars its most 
likely targets -- women -- from full 
participation in the national economy. For 
example, studies report that almost 50 
percent of rape victims lose their jobs or 
are forced to quit in the aftermath of the 
crime. Even the fear of gender-based 
violence affects the economy because it 
deters women from taking jobs in certain 
areas or at certain hours that pose a 
significant risk of such violence.

S. Rep. 138, at 54.
Moreover, the House Conference foxind:

[C]rimes of violence motivated by gender have 
a substantial adverse effect on interstate 
commerce, by deterring potential victims from
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traveling interstate, from engaging in 
employment in interstate business, and from 
transacting with business, and in places 
involved, in Interstate commerce; crimes of 
violence motivated by gender have a 
substantial adverse effect on interstate 
commerce, by diminishing national 
productivity, increasing medical and other 
costs, and decreasing the supply of and the 
demand for interstate products.

H.Report 103-711, Violent Crime Control and Law Enforcement Act 

of 1994. 103rd Cong., 2d Sess., 385 (Aug. 21, 1994).
The determination of whether a particular activity 

substantially affects interest commerce Is "ultimately a judicial 

rather than a legislative question." "[S]imply because Congress 

may conclude that a particular activity affects interstate 

cominerce does not necessarily make It so.". Lopez. 115 S.Ct. at 

1629 (quoting Heart of Atlanta, 379 U.S. at 273) (Black. J., 

concurring) notwithstanding Congress's conclusions. Id. n.2 

(quoting Hodel. 42 U.S. at 311) . However, because of the 

extensive compilation of data, testimony, and reports on which 

Congress based its findings, this Court is not left to speculate 

or "'pile inference upon inference' to perceive an explicit 

connection between the regulated activity and interstate 

conunerce." United States v. Sacre. 906 F.Supp. 84, 92 (D.Conn. 
1995) (upholding the constitutionality of the Child Support 

Recovery Act under the Commerce Clause).
Defendouit concedes that the gender>based violence that the 

VAWA was designed to discourage, affects interstate commerce, but 
asserts that the substantiality of its interstate impact is no 

more than that of other activities regulated under the states'

11
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police powers. While Supreme Court precedent does not articulate 

a particular standard or test to determine whether a particular 

activity "substantially affects" interstate commerce, Wickard v. 

Filbum. 317 D.S. Ill (1942), ifi Instructive as setting forth the 

outer-limit of Congress' authority to regulate private intra­

state conduct. See Lopez. IIS S.Ct. at 1630.

In Wickard. a small Ohio farmer, Roscoe Filburn, harvested

23 acres of wheat, 12 acres more than his allotment under the

Agricultural Adjustment Act of 1938. After harvesting his wheat,

he sold a portion of his crop, fed part of it to livestock on his

farm, used some as flour for home consumption, and kept the

remainder for seeding future crops. The Secretary of Agriculture

assessed him a penalty for hie 12 acre excessive harvest under

the Agricultural Adjustment Act, which was designed to regulate

the volume of wheat moving in interstate commerce as a means of

regulating surpluses and shortages to stabilize wheat prices.

Wickard. 317 U.S. at 114. The Supreme Court concluded that the

repetitive Impact of activity like farmer Filbum's home wheat

consumption was sufficient to demonstrate substantial impact on

interstate commerce to uphold the constitutionality of the

Agricultural Adjustment Act;

It can hardly be denied that a factor of such 
volume and variability as home-consumed wheat 
would have a ftubatantial influence on price 
and market conditions. This may arise 
because being In marketable condition such 
wheat overhangs the market and, if induced by 
rising prices, tends to flow into the market 
and check price increases. But if we assume 
that It is never marketed it supplies a need 
of the man who purchases in the open market.
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Home-grown wheat In this sense competes with 
wheat in commerce.

Id. at 128 {enphasis added). See Lopez. 115 S.Ct. at 1630.
Certainly the repetitive nationwide impact of women 

withholding, withdrawing or limiting their participation in the 

workplace or marketplace in response to or as a result of gender- 

based violence or the threat thereof, is of such a nature to be 

as substantial an impact on interstate commerce as the effect of 

excess "home grown" wheat harvesting which was found to have been 

properly regulated by Congressional enactment. See Katzenbach v. 

McClung, 379 U.S. at 303 (upholding Title II of the Civil Rights 

Act of 1964 and finding that the refusal of restaurants to serve 

African-Americans "imposed burdens both on the interstate flow of 

food and upon the movement of goods in general. ") .
After careful review of the Congressional history of VAWA, 

this Court concludes that the statistical, medical, and economic 

data before the Congress adequately demonstrated the rational 

basis for Congress' findings that gender-based violence has a 

substantial effect on interstate commerce. Notwithstanding 

Lopez'3 conclusion that "states possess primary authority for 

defining and enforcing criminal law," Lopez. 115 S.Ct. at 1631 

n.3 (citations omitted), dozens of courts throughout the country, 

post-Lopez, have upheld a variety of federal criminal and civil 

enactments as constitutional under the Commerce Clause, including 

those which proscribe interference with access to reproductive
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health clinics,’ carjacking,* failure to pay child support,’ 

possession of a firearm by a felon, intrastate possession 

and/or sale o£ narcotics,’-^ transfer and possession of machine

United States v. Soderna. 82 F.3d 1370 (7th 
Cir. April 30, 1996); U.S. V. Dinwiddle. 76 F.3d 913 (8th Cir. 
1996); U.S. V. Wilson. 73 F.3d 675 (7th Cir. 1995); Cheffer v. 
Reno, 55 F,3d 1517 (11th Cir. 1995); American Life League. Inc.
V. Reno. 47 P.3d 642 (4th Cir.), cert denied. 116 S.Ct. 55 
(1995); U.S. V. Scott, 919 F.Supp. 76 (D.Conn. 1996). But see 
Hoffman v. Hunt. 923 F.Supp. 791, 1996 WL 192934 (W.D.N.C. 1996).

*See. e.q.. U.S. v. Coleman. 70 F.3d 154 (5th Cir. 1996); 
United States v. Hutchinson. 75 P.3d 626 (11th Cir. 1996); U.S.
V. Bishop. 66 F.3d 569 (3rd Cir.), cert, denied. 116 S.Ct. 681 
(1995) and 116 S.Ct. 750 (1996); U.S. v. Robinson. 62 F.3d 234 
(8th Cir. 1995); U.S. v. Oliver. 60 F.3d 547 (9th Cir. 1995);
U.S. V. Williame. 51 F.3d 1004 (llth Cir.), cert, denied. 116 
S.Ct. 258 (1995).

® See, e.q., U.S. v. Colline. 921 F.Supp. 1028 (W.D.N.Y. 
April 16, 1996); U.S. v. Kegel, 916 F.Supp. 1233 (M.D.Fla. 1996),- 
U■3. V. Sage. supra (D.Conn. 1995); U.S. v. Hopper. 899 F.Supp. 
389 (S.D.Ind. 1995); U.S. v Murphy. 093 F.Supp. 614 (W.D.Va. 
1995); U.S. V. Hampshire. 892 F.Supp. 1327 (D.Kan. 1995). But 
see. U.S. V. Parker. 911 F.Supp. 830 (E.D.Pa. 1995); U.S. v. 
Bailey. 902 F.Supp. 727 (W.D.Tex. 19995); U.S. v. Musaari. 894 
F.Supp. 1360 (D.Ariz. 1995), reh’q denied, 912 F.Supp. 1248 
(D.Ariz. 1995).

See, e.g., U.S. v .Bennett. 75 P.3d 40 (let Cir. 1996); 
U.S. V. Rambo. 74 P.3d 948 (9th Cir. 1996); U.S. v. Sorrentino.
72 F.3d 294 (2d Cir, 1995); U.S. v. Bell. 70 F,3d 495 (7th Cir. 
1995); U.S. V. Hinton. 69 F.3d 534 (4th Cir. 1995), cert, denied. 
116 S.Ct. 1926 (1996); U.S. v. Bolton. 68 F.3d 396 (10th Cir. 
1995), cert, denied.  (1996); U.S. v. Shelton. 66 
P.3d 991 (8th Cir. 1995); U.S. V. Rankin, 64 F.3d 338 (8th Cir.), 
cert, denied. 116 S.Ct, 577 (1995); U.S. v. Collins. 61 F.3d 1379 
(9th Cir.), cert, denied. 116 S.Ct. 543 (1995); U.S. v. Moeby. 60 
P.3d 454 (8th Cir. 1995), cert, denied. 116 S.Ct. 938 (1996);
U.S. V. Hanna. 55 F.3d 1456 (9th Cir. 1995); U.S. v. Cardoza. 914 
P.Supp. 683 (D.Maee. 1996); U.S. v. Tavlor. 897 F.Supp. 1500 
(D.Conn. 1995).

“ See, e.q., U.S. v. Genao. 79 F.3d 1333 (2d Cir. 1996);
U.S. V. Leahuk. 65 F.3d 1105 (4th Cir. 1995); U.S. v. Smith. 920 
F.Supp. 245 (D.Me, 1996); U.S. v. Walker. 910 F.Supp. 837 
(N.D.N.y. 1995); U.S. v. Kremetis, 903 F.Supp. 250 (D.N.H. 1995); 
U.S. V. Salmiento. 898 F.Supp. 45 (D.P.R. 1995); U.5. v.
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gims,“ extortion or robbery that affects interstate commerce, 

Title III of the Americans with Disabilities Act,“ the Employee 

Retirement Income Security Act<“ the National Labor Relations 

Act/“ and the Beef Promotion and Research Act of 1985.^''

Defendant next argues that enactment of the VAHA encroaches 

on traditional police powers of the state and Impermissibly 

"federalizes" criminal, family law, and state tort law. The 

Civil Remedy section of VAWA, however, does nothing to infringe 

on a state's authority to arrest and prosecute an alleged 

batterer on applicable criminal charges. VAWA does not encroach 

on traditional areas of state law; it complements them by 

recognition of a societal interest in ensuring that persons have 

a civil right to be free from gender-based violence, and through 

the Civil Rights Remedy, makes operative the Act's remedial and 

deterrent purposes, by making violators of this right personally 

answerable to the victims in compensatory and punitive damages.

tjonzaiez. oaj P.HUPta. 935 (S.D.Cal 1995); U.S. v. Garcia-Salazar. 
891 F.Supp. 568 (D.Kan, 1995).

“ See g.s. v. Wilks. 58 F.3d 1518 doth Cir. 1995).

“ See. e.Q.. U.S. v. Bolton, supra; u.S. v. stillo. 57 F.3d 
553 (7th Cir.), cert, denied. 116 S.Ct. 383 (1995); U.S. v.
Arena. 894 F.Supp. 580 (N.D.N.Y. 1995).

^ S&e Abbott V. Braqdon,
“ Oanron v. Group Health Service of Oklahoma. Inc.. 77 F,3d 

1270 doth Cir. 1996)
Aroostook County Regional Ophthalmology Center v. 

y^tion?»T T.aHor Relations Board. 81 F.3d 209 (D.C.Cir. 1996)
Goetz v. Qllckman. 920 F.Supp. 1173 (D.Kan. 1996)

15
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Defendanc'6 assertion that the Act "federalizes'* family law is 

clearly contradicted by the VAWA's express language under which 

federal jurisdiction excludes "... any State law claim seeking 

the establishment of a divorce, alimony, equitable distribution 

of marital property, or child custody decree." 42 U.S.C. § 

13981(e) (4) .
Moreover, nothing in VAKA precludes a victim of domestic 

violence from bringing a tort action in state court for assault 

and battery or Intentional Infliction of emotional distress.

The significance of this Act is its recognition of a federal 
civil right, with attendant remedies, which is distinct in remedy 

and purpose from state tort claims. A plaintiff who obtains 

relief in a civil rights lawsuit "does so not for himself [or 

herself) alone but also as a 'private attorney general,' 

vindicating a policy that Congress considered of the highest 
importance." City of Riverdale v. Rivera. 477 U.S. 561. 575 

(1986) (citations omitted).

The distinct societal function Congress sought to confer by 

enacting the VAWA civil remedy was to provide by a plaintiff's 

verdict "a special societal judgment that crimes motivated by 

gender bias are unacceptable because they violate the victims' 
civil rights." See S. Rep. 198, at 50. Given the distinctive 

function of the VAWA civil remedy, there is no impermissible 

encroachment or federalization of states' traditional police 

powers.
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C. Scop* Of Th* Statutory Schema Chosen by Congress Is 
Reasonably Adapted to its Intended End.

Having concluded that there is a rational basis for Congress 

to find that gender-motivated violence substantially affects 

interstate commerce, the remaining issue before the Court is 

whether the particular statutory scheme chosen by Congress is 

reasonably adapted to its intended end. Hodel. 452 o.s. at 276. 

In enacting VAHA, based in part on the results of states' reports 

of their self-assessments of deficiencies in their judicial 

systems in prosecuting injurious gender-based conduct, the House 

of Representatives found that both existing state and federal 

criminal laws were inadequate to protect against gender-motivated 

violence:
State and Federal criminal laws do not 
adequately protect against the bias element 
of crimes of violence motivated by gender, 
which separates these crimes from acts of 
random violence, nor do these [laws] 
adequately provide victims of gender- 
motivated crimes the opportunity to vindicate 
their interests; existing bias and 
discrimination in the criminal justice system 
often deprives victims of crimes of violence 
motivated by gender of equal protection of 
the laws and the redress to which they are 
entitled.

H.R. Rep. 711, at 385. Further, the Senate found:

Traditional State law sources of protection 
have proved to be difficult avenues of 
redress for some of the most serious crimes 
against women. Study after study has 
concluded that crimes disproportionately 
affecting women are often treated less 
seriously than comparable crimes affecting 
men.

S. Rep. 138, at 49.
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The U.S. Supreme Court has recognised that these bias- 

inspired types of crimes are “thought to inflict greater 

individual and societal harm . . . [because they] are more likely 

to provoke retaliatory crimes, inflict distinct emotional harms 

on their victims, and incite community unrest." Wisconsin v. 
Mitchell. 506 U.S. 476, 487-88 (1993) Given the important 
nature of the conduct sought to be prevented and the previously- 

approved private attorney general method of remedy, this court 

concludes that the statutory scheme which creates a federal civil 

remedy for gender-motivated violence is reasonably adapted to an 

end permitted by the Constitution. This conclusion is consistent 
with prior precedent related to other federal civil rights 

remedies enacted by Congress and upheld by courts as 

constitutional under the Commerce Clause. See, e.g., Katzenbach. 

supra; Heart of Atlanta Motel, supra (upholding Title II of the 

Civil Rights Act of 1964 under the Commerce Clause); EEOC v. 
Wyoming. 460 U.S, 226, 243 (1983) (upholding Age Discrimination 

in Employment Act under the Commerce Clause) Pulcinella v.

Ridley Township. 822 F.Supp. 204, 211 (E.D.Pa. 1993) (Fair 

Housing Act); Abbott v. Bragdon. 912 F.Supp, 580, 593-595 (D.Me. 
1995) (Americans with Disabilities Act) .

"As Blackstone said long ago, 'it is but reasonable that 
among crimes of different natures those should be most severely 
punished, which are the most destructive of the public safety and 
happiness.'" at 488 (quoting 4 W.Blackstone, Commentaries
16) .
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IX. Concluolon
Based on the above analysis, it is the Court's conclusion 

that enactment of the civil rights section of the Violence 

Against Women Act of 1994 was a permissible constitutional 

e^^rcise of Congressional authority under the Commerce Clause, 
reasonably adapted to its goal of deterring gender-based 

violence. Having reached this result, it is unnecessary to 

consider whether the Fourteenth Amendment also authorizes 

Congress to enact VAWA. For the above reasons, the Court DENIES 

defendant's motion to dismiss.

IT IS SO ORDERED.

r~>,.
JhnejtBoAd Arterton 

[United States District Judge

Dated at New EavaUf Connecticut! June 19, 1996
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VICKH COFFEY

PROFILE

Vickii CofFey was Executive Director of the Chicago Abused Women Coalition 
from 1989 to February, 1996. She graduated from the University of Dlinois at Chicago 
wth a Bachelor’s degree in Criminal Justice and is currently working on her Master’s in 
Clinic&l Social Work at the University of Chicago.

Vickii has drawn on a wealth of personal experience, including that as a survivor 
of abuse, to build and expand programs for battered women and their children. During her 
tenure, Chicago Abused Women Coalition grew from a single-site shelter program to a 
nationally recognized multi-site agency providing innovative intervention and prevention 
services for abused women. Vickii’s successes for the Coalition include the Hospital 
Cnsis Intervention Project at Cook County Hospital and the Domestic Violence Reduction 
Program with the Chicago Police Depanment.

She has received numerous awards and recognition’s for her work including the 
prestigious National Crime Victim’s Service Award from President Clinton and Attorney 
General Janet Reno, Vickii is currently a member of the National Advisory Council on 
Violence Against Women, Through her local and national involvement on issues of policy 
and programming for battered women, Vickii Coffey is a survivor who works tirelessly to 
ensure that abuse will no longer be tolerated in our society.
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PROFILE
By Bruce Pecho

^ Twenty years ago, Vickii Coffey ’81 
stood before a mirror and did not rec­
ognize the face staring back at her.

It wasn’t just the cuts and bruises, 
or the fact that every- blood vessel in 
both her eyes was broken. Beyond the 
physical evidence, Coffey had to face 
the inner truth about this unfamiliar 
woman standing before her. She was a 
battered woman trapped in a cycle of 
abuse who desperately needed out.

At the lime, she would never have 
believed that some 15 years later she 
would be the executive director of the 
Chicago Abused Women Coalition. Or 
that in 1994, President Clinton and 
Attorney General Janet Reno would 
award her the National Crime Victims 
Service Award at the White House.

For Coffey, it has been a long, ardu­
ous journey of hard work, sacrifice and 
personal growth. The secret to her sur­
vival and success lies in her life philoso­
phy and the help she received from oth­
ers.

‘T was a product of the civil rights 
era," Coffey said from her office at the 
coalition. “I grew up in an era of tur­
moil and chaos in our communities. It 
was the activism of the time that con­
vinced me to be an advocate for social 
justice.”

In 1969, Coffey enrolled as a crimi­
nal justice major at UIC, determined to 
become a criminal lawyer. But .she 
encountered great difficulty during her 
first quarter, due in part to the death of 
her mother.

At 19, Coffey strayed from her goals 
when she married her childhood sweet- 
heart. The couple moved to 
Milwaukee, Wis., where she later gave 
birth to two sons. At first she happily- 
settled into wedded life, but after the 
first few years that bliss changed radi­
cally and the relationship became emo­
tionally abusive,

"I didn't recognize the signs 
because people didn’t see abuse against 
women as being a real problem in those 
days. Most people silently .suffered, and 
that’s what I did," she said. Over the

course of the next several years, the 
abuse escalated from emotional to 
physical, somerimes leaving her seri­
ously injured.

It was on the day she was rushed to 
the emergency room with her eyes 
bloody and ho face bruised that she 
knew it was time for action. Looking in 
the mirror, she literally screamed at her 
reflection. That scream proved to be a 
cry for help.

After eight years of marriage, she 
finally decided to leave. With her two 
sons in tow, two suitcases and $ 1,500 in 
her pocket, Coffey rode a bus back to 
Chicago where an aunt took her in until 
she could get bock on her feet.

“I left a car, furniture and a house 
that was nearly paid off. Whatever I 
could fit in the suitcases, that’s what 
came with me.”

Once back in Chicago, she intended 
to return to school and finish her edu­
cation. Discoveting she did not have 
the skills to make enough money to 
take care of her sons, she applied for 
public aid, intending to use it only until 
she got back on her feet. But the public 
aid office told her that because of her 
high school education and year of col­
lege, she was not uneducated and had 
employable skiOs. They wanted her to 
go to work, not school.

"I said, *No, because if I do, I won’t 
make enough 0 survive and will con­
tinually come back for help.’ The sys­
tem was not set op for people to be per­
petually on public aid. So my decision 
to go back to school was predicated on 
increasing my earning potential, on 
being able to build a future for myself 
and my children.*

Public aid officials relented, and 
Coffey was able to attend UIC. She 
credits the environment she found at 
school for nurturing her to become the 
person she is today.

“I re-enrolled at the University with 
a renewed commitment to change 
things in my life—^to get that degree 
and do those things that I had wanted 
to do,” she said.

Just attending school proved to be 
an obstacle, what with three mouths to 
feed, daily childcare needs and a 50- 
milc round-trip commute to campus 
each day. But Coffey is grateful to those 
who believed in her—to those who 
offered her the assistance she so greatly 
needed.

“I had to take three different meth­
ods of public transportation to get to 
school each day,” she said. “Childcare 
for me was a woman in the neighbor­
hood who was also taking care of four 
of her own daughter’s children. 
Because she believed in me. she 
watched my children for four years 
without charging me a thing.”

While Coffey faced holidays 
depressed at not being able to afford 
any presents for her sons, her religious 
faith helped her to keep her priorities 
straight and appreciate the food, cloth­
ing and shelter she was able to provide 
for her family. She earned a bachelor's 
in criminal justice while working seven 
days a week.

In 1989, Coffey learned that the 
Chicago Abused Women Coalition was 
looking for an executive director and 
decided to apply for the job. That posi­
tion has given her the opportunity to 
fully implement her life’s philosophy.

As executive director, she has 
become a lifeline to women trapped in 
the same situation she was in years ago. 
Under her direction, the coalition has 
branched out from one site to four. 
And in that lime, Coffey remarried, 
moved to Beverly and gave birth to a 
daughter.

Her work at the coalition has pro­
vided her the perfect forum to use her 
own life story at an example for abused 
women everywhere—they can survive 
and go on to make radical and substan­
tial changes io their lives. It was only a 
matter of time before Coffey's unre­
lenting motivation and dedication 
would garner national recognition.

In April 1994, Coffey received the 
National Crime Victims .Service Award. 
Along with 10 other recipients, she was
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honored in a ceremony at the White 
House. Coffey proudly accepted the 
award, while her husband, Glenn, 5- 
year-old daughter, Akele, and her two 
adult sons, Aaron and Sean, looked on.

The awards ceremony is sponsored 
each year by the Office for Victims of 
Crime, which recognized Coffey for her 
efforts in creating the nation’s first 
public hospital-based domestic vio­
lence intervention program, formed 
through an alliance with the Cook 
County Bureau of Health Services and 
other local agencies. This ambitious 
program trains medical personnel to 
recognize signs of abuse and offer 
counseling.

Coffey also traveled to Washington, 
D.C., to testify before Congress on 
behalf of the Violence Against Women 
.\ct. a section of President Clinton’s 
crime bill legislation. The bill was 
passed and will allow for the expansion 
of programs for abused women.

In her position, Coffey could see 
the severe lack of support for victims 
who had come from other countries. 
She repeatedly had seen cases of immi­
grant women who were abused by their 
husbands but were afraid to report the 
problem to authorities because their 
husbands held their passports.

“They are frightened to death of 
being deported. So they sit and tolerate 
this injustice for years on end. We have 
women who come to us who have had 
to flee their country for fear of being 
killed by a family member. They were 
fleeing because the male dominance 
and subjugation of women was an 
accepted part of their culture.’’

The Greenhouse Shelter, the first 
domestic violence shelter in Chicago,

34 Illinois Quan«rly

VlcUi Coffey nBdved the 
Natieoal Crime Mcrima 
Service Award fmi Preaident 
OlntonlaatairiBg.

was the coalition’s response 
to abused women in the 
city. It handles abuse 
involving women of di­
verse cultures and back­
grounds. The shelter, run 
by a multilingual, multi­
cultural staff, offers ser­
vices in 12 languages.

No matter what a victim’s national 
origin, Coffey attempts to get the mes­
sage out that abused women need the 
support of the community to escape 
the violence. The first step in leaving is 
empowering women to ask for help by 
letting them know the community 
cares. Helping others to lake the step 
she took so long ago is her most impor­
tant role in the coalition.

Coffey acknowledges that a wom­
an’s initial contact with the coalition 
may not be the impetus to actually 
change her situation. A woman may go 
through a lengthy procem of realiza­
tion. It may take some time before she 
learns how to approach her problem 
and is spurred to action. But when a 
woman reaches that stale, Coffey feels 
the satisfaction of doing her job.

“Leaving is a process,” she said. 
“Rarely does someone get up and say, 
‘That’s it. I’m gone.’ So the measure of 
success is not whether survivors take 
the information that we give them and 
use it right away, but that they come in 
to get it. That in itself is a very coura­
geous step. That’s the fint sign that 
they are looking for change."

One might think that facing abused 
women on a daily basis would make for 
a depressing career. Coffey begs to dif­
fer.

“Out of all the jobs I have had, this 
has been the most gratifying and 
rewarding. It’s wonderful to be able to 
take all the things that I’ve learned and 
put them all to work for the betterment 
of others—to be able to empower peo­
ple. You won’t get rich io dollars from 
being a social worker, but you will be 
rich in experiences and gratification.”

Coffey said she is grateful for the

mentors she encountered at UIC. That 
gratitude extends to people in many 
different capacities—friends, co- 

workers, even the kitchen workcr.s in 
the cafeteria.

“It was the people who believed in 
me, who saw something in me that I 
didn’t see in myself,” Coffey .said. 
"People saying, ‘You’re going to be 
somebody great some day. Wc just 
know it. Spiritually, you’re blessed.' But 
what they didn’t understand was that 
the blessings were coming from them. 
There were also the professors who 
inspired me and listened to me when all 
seemed lost."

Coffey credits the people on cam­
pus who not only bolstered her self- 
confidence, but generously gave of 
themselves to help her during the years 
when she svas struggling. One woman 
without fail gave Coffey the extra cash 
she needed each quarter to purchase 
books and supplies.

“It’s rare when you find that kind of 
community spirit. There’s an old 
African proverb—‘It takes a whole vil­
lage to raise a child.’ If we can get back 
to that kind of philosophy, then our 
community will rid itself of the kind of 
violence and drug abuse that is perme­
ating it now. The idea is that we are all 
mothers and fathers of the children in 
our community." While she admits 
that we cannot take care of everybody, 
“We can look out for each other and do 
those things in the course of a person’s 
life that will help them do for them­
selves."

"That is what the University did for 
me. When I came back to UIC, it was a 
very empowering experience for me. 
UIC gave me the opportunity to 
reclaim my self-worth and self-value.

“Do what you really feel you love to 
do,” she said. “That will drive the work 
that you do and ultimately result in 
your success. It is those things that you 
love and hold in high regard that realiv 
spell success."

Bruce Pecho '82 is a free-hwce wrifi'r 
based in Chicago. (D

MsrelVApril IWS
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vised Visitation Network is actively working on preparing guidelines 

for pracuce. Launched at the 1994 annual meeting of the Network 

there has been a year-long process of debating guidelines, examining 

tne experience of Australia and New Zealand. At the Network’s 1995 

meetmg, draft guidelines were presented. These wiU be circulated for 

discussion and further revision, moving towards adoption of guidelines 

bir willS^l^process by the family law

Guidelines wUl be of little use, however, if there are no 

supervised visitation programs. Therefore, the most urgent need is for 

federal and state funding of supervised visitation services. Existing programs 

tend to be smaU, open for relatively few hours each week, and 

unable to afford optimal security. While new programs are opening 

each month, almost as many are closing for lack of ftmds. 

Attorneys and court personnel can join advocates for children, for 

battered women, and for noncustodid parents in supporting 

initiatives for public funding.
Finally, m this era of drastically reduced resources for social ser­

vices, advocates for children and advocates for battered women may 

be pitted agamst each other. Their differences could reduce the chances 

for fundmg supervised visitation programs of any kind. If supervised 

Visitation IS to become more widely available, providers and advocates 

wi have to overcome differences and develop common stances for 

mutual support.

Full Faith and Credit:
Interstate Enforcement of Protection
Orders Under the Violence Against
Women Act of 1994

CATHERINE F. KLEIN*

I. Introduction
In August of 1994, Congress passed the controversial Crime Bill.' 

Amidst the controversy, however, there was one act incorporated into 
the Bill that received bipartisan support: the Violence Against Women 
Act of 1994 (VAWA).^ The VAWA is one of the Crime Bill’s largest 
crime-prevention programs, providing $1.6 billion to confront the na­
tional problem of gender-based violence.^ The Violence Against 
Women Act attempts to make crimes committed against women consid­
ered in the same manner as those motivated by religious, racial, or 
political bias. ‘ ‘The Violence Against Women Act is intended to respond 
both to the underlying attitude that this violence is somehow less serious

' * Associate Professor and Director, The Families and the Law Clinic, Columbus 
School of Law, The Catholic University of America’s clinical domestic violence pro­
gram. The author wishes to express her gratitude to her research assistants, Erin 
O’Keefe and Julie Sippel.

1. Pub. L. No. 103-322, 108 Stat. 1796. The Crime Bill provides for $30 billion
for punishment and prevention programs.

2. The Violence Against Women Act of 1994, Pub. L. No. 103-322, Title FV,
108 Stat. 1902-55 (codified in scattered sections of 8 U.S.C.A;, 18 U.S.C.A., & 42 
U.S.C.A.) [hereinafter VAWA].

3. See Majority Staff of Senate Comm, on the Judiciary, 103d Cong.,
1st Sess., The Responses to Rape: Detours on the Road to Equal Justice, at 
14 (Comm. Print 1993) [hereinafter Equal Justice]. “The Violence Against Women 
Act recognizes that there is no place—home, street, or school—where women are 
spared the fear of crime. This bill seeks above all to address the vital necessity and 
right of women to be free from violence.’’ Id.
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than other crime and to the resulting failure of our criminal justice 
. system to address such violence.”'*

The VAWA addresses the problems of gender-based violence under 
five titles. Title I, Safe Streets for Women, increases sentences for 
repeat offenders who commit crimes against women.^ Title II, Safe 
Homes for Women, focuses on crimes of domestic violence.® Title III, 
Civil Rights for Women, creates the first civil rights remedy for violent 
gender-based discrimination.’ Title IV, Safe Campuses, grants funds to 
be spent on problems faced by women on the nation’s college campuses. 
Title V, Equal Justice for Women in the Courts, provides training for 
state and federal judges to combat widespread gender bias in the courts.

This article focuses on Title II, Safe Homes for Women, specifically, 
interstate enforcement of protection orders. Prior to the enactment of 
VAWA, the majority of states did not afford full faith and credit to 
protection orders issued in sister states.* This was a serious breach in

4. Staff ofSenate Comm. ontheJudiciary.The Violence Against Women
Act of 1994, S. Rep. No. 138, 103d Cong., 1st Sess., at 38 (1993).

5. Title I also expands evidentiary protection for sexual assault victims, allocates
moneys to states for the purpose of targeting these crimes as a top priority, takes steps 
to increase safety for women in public parks and transit systems, and creates a Justice 
Department task force on violence against women.

6. Title n provides for a national, toll-free hotline to assist victims of domestic
violence, creates a federal remedy for interstate crimes of abuse, requires states to recog­
nize protection orders issued by sister states, provides more resources to fight domestic 
violence, and gives states incentives to treat domestic violence as a serious crime.

7. Equal Justice, supra note 3. Senator Joseph Biden commenting on the new
civil rights remedy in the Violence Against Women Act,

I believe that this provision is the key to changing the attitudes about violence 
against women. This provision recognizes that violent crimes committed because 
of a person’s gender raise issues of equality as well as issues of safety and account­
ability. I^ng ago, we recognized that an individual who is attacked because of 
his race is deprived of his rights to be free and equal; we should guarantee the 
same protection for victims who are attacked because of their gender. Whether 
the violence is motivated by racial bias or ethnic bias, or gender bias, the laws 
protection should be the same.

See generally, W.H. Hallock, The Violence Against Women Act: Civil Rights for Sexual 
Assault Victims, 68 Ind. L.J. 577, 585 (1993):

Women, and almost exclusively women, of every race, economic class, and ethnic 
group are the targets of such crime. Since women, because of their very status 
as women, remain the primary target for sexual assault by men, sex crimes can 
be considered a form of sex discrimination.

8. Seven jurisdictions have state statutes that accord full faith and credit to foreign
protection orders. See Ky. Rev. Stat. Ann. § 426.955 (Baldwin 1993); Nev. Rev. 
Stat. Ann. § 33.090(1986); N.H. Rev. Stat. Ann. § 173B: 11-6(1993); N.M. Stat. 
Ann. § 40- 13-6(Michie Supp. 1993); Or. Rev. Stat. § 24.185 (1993); R.I. Gen. Laws 
§ 15-15-8 (1994); W. Va. Code § 48-2A-3(e) (Supp. 1993). New Mexico affords full
faithandcredittoordersoftribalcourts. N.M. Stat. Ann. §40-13-6(D)(Michie 1994). 
Nevada accepts a foreign protection order as evidence of the facts on which it was based 
to issue its own civil protection order. Nev. Rev. Stat. Ann. § 33.090 (1993).
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the protection afforded victims of domestic violence. Without full faith 
and credit statutes, a state only has the power to protect victims of 
domestic violence within its boundaries, limiting the protection afforded 
to victims if they are forced to move or flee to another state.

Prior to the VAWA, in order to receive protection in the foreign 
state, a victim had to petition the foreign state’s court for a new protec­
tion order. Because of due process requirements, the batterer had to 
be served with notice regarding pending protection proceedings, thus 
revealing the victim’s whereabouts and putting the victim in a dangerous 
situation. In the absence of a full faith and credit statute, jurisdictional 
problems could arise. A state may not have jurisdiction to issue a 
new protection order unless abuse takes place within its boundaries. 
In addition, there are other problems that arise out of the requirement 
of refiling for a protection order including: additional filing fees; lan­
guage barriers; the difference in each state’s domestic violence laws 
regarding availability, duration, and scope of protection; inadequate 
transportation; access to legal assistance; and child care facilities.

This article examines existing procedures for enforcing interstate 
protection orders in states that have full faith and credit statutes. It 
then proposes methods by which practitioners can utilize the VAWA 
under their state’s existing systems and explores model approaches to 
implementing the VAWA by looking at the roles that practitioners, 
courts, and law enforcement officials should play. Finally, this article 
will address the issues of mutual protection orders and the creation of 
a new federal crime under the VAWA.

n. Full Faith and Credit; An Interpretation of the VAWA

The Violence Against Women Act establishes that states must 
grant full faith and credit to protection orders issued in foreign 
states or tribal courts.’ Any protection order issued by one state or

9. VAWA, 18 U.S.C.A. § 2265, providing in part:
(a) FULL FAITH AND CREDIT. Any protection order issued that is consistent 
with subsection (b) of this section by the court of one state or Indian tribe (the 
issuing Sute or Indian tribe) shall be accorded full faith and credit by the court 
of another State or Indian tribe (the enforcing State or Indian tribe) and enforced 
as if it were the order of the enforcing State or tribe.
(b) PROTECTION ORDER. A protection order issued by a State or tribal court 
is consistent with this subsection if
(1) such court has jurisdiction over the parties and matter under the law of such 
State or Indian tribe; and
(2) reasonable notice and opportunity to be heard is given to the person against 
whom the order is sought sufficient to protect that person’s right to due process.
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tribe'” shall be treated and enforced as if it were an order of the 
enforcing state. The Act extends to permanent, temporary, and ex 
parte protection orders. Full faith and credit is afforded during the 
period of time in which the order remains valid in the issuing state. 
Protection orders are only afforded full faith and credit under the 
Act, however, if the due process requirements of the issuing state 
were met. The Act specifies that the issuing court must have had 
both personal and subject matter jurisdiction, and that the respondent 
received reasonable notice and an opportunity to be heard. Further­
more, the full faith and credit provision applies to ex parte orders 
if notice and opportunity to be heard were provided within the issuing 
state’s statutory requirement or within a reasonable time after the 
order was issued. Because the VAWA requires that due process be 
met before a protection order is afforded full faith and credit, it does 
not extend full faith and credit to mutual protection orders that do 
not comply with due process."

The failure to satisfy due process requirements is the only exception 
to the full faith and credit provision. A sister state’s valid order would 
be accorded full faith and credit, even if the victim were ineligible for 
a protection order in the enforcing state. For example, a victim of abuse 
in a same sex relationship would be able to obtain a protection order 
in the District of Columbia, but might not be able to obtain one under 
the laws of Montana.'^ Under the VAWA, however, Montana would 
have to afford full faith and credit to the order issued by the District 
of Columbia even though the victim would have been ineligible for 
protection in Montana.'^

The VAWA does not require the victim to register her foreign protec­
tion order in the enforcing state. Although there are advantages to

within the time required by State or tribal law, and in any event within a reasonable 
time after the order is issued, sufficient to protect the respondent’s due process 
rights.

10. For the purposes of this article the terms sute and court shall also apply to 
Indian tribes and to tribal courts.

11. VAWA, 18 U.S.C.A. § 2265 (c)(l)(2). See infra notes 51-59 and accompa­
nying text discussing mutual protection orders.

12. See Mont. Code Ann. § 40-4-121 (1994).
13. See Barbara). Hart, 5mre Codes on Domestic Violence Analysis, Commentary, 

and Recommendations, 43 Juv. & Fam. Ct. J. 43, n.4 (1992). Some variations in 
state domestic violence statutes include: the parties’ eligibility for protection, offenses 
that give rise to protection, and the duration and scope of protection. Prior to the 
VAWA, these variations might preclude a victim’s ability to seek protection in a sister 
state. See also Catherine F. Klein & Leslye E. Orloff, Providing Legal Protection for 
Battered Women: An Analysis of State Statutes and Case Law, 21 Hofstra L. Rev. 
801 (1993) (reviewing and analyzing extensively states’ civil protection statutes and 
caselaw).
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registering protection orders,”* requiring registration could leave vic­
tims unprotected and vulnerable from the time they enter a new si^ 
until the time they become aware of and satisfy registration require­
ments. Under the VAWA, a victim with a valid protection order re­
ceives continuous protection until the expiration of that order, regard­
less of which state she has entered. Furthermore, even if a victim 
chooses to register a protection order in a new state, the VAWA does 
not require the new state to provide the respondent with additional 
notice. These are important considerations that provide immediate pro­
tection while ensuring confidentiality of the victim’s whereabouts.

Choice of law is another consideration under the VAWA. Courts 
have taken several different approaches when facing choice of law 
problems. The VAWA states that a foreign order is afforded full faith 
and credit and is “enforced as if it were the order of the enforcing 
state. ’ ’If, for example, a woman obtains a protection order in Mary­
land and later flees to Pennsylvania, which state’s law would apply is 
a choice of law problem. Under the language of the VAWA, it seems 
clear that Pennsylvania law would apply because the order “shall be 
enforced as if it were the order of the enforcing state. ’ ’ Thus, Pennsyl­
vania would treat the order as if it had been issued by a court of Pennsyl­
vania and would apply its own law.

m. Examination of Existing State Procedures for 
Enforcement of Foreign Protection Orders

Because die interstate enforcement provision of the VAWA is vague, 
states are left to their discretion as how to set up procedures to implement 
it effectively. Even prior to the enactment of the VAWA, there were 
a few state statutes that afforded foreign protection orders full faith 
and credit. New Hampshire, West Virginia, Kentucky, and Oregon 
have existing procedures to enforce their full faith and credit statutes. 
Section III of this article will examine the current procedures of Ken­
tucky, West Virginia, and Oregon. This section will also discuss the 
New Hampshire procedures and suggest that other states use New 
Hampshire as a model for implementing the interstate enforcement 
provision of the VAWA. When examining existing state procedures

14. See infra note 41 and accompanying text discussing the advantages of register­
ing of protection orders.

15. See generally Hernia Hill Kay, Theory into Practice: Choice of Law in the 
Courts, 34 Mercer L. Rev. 521 (1983) (identifying and evaluating the different choice 
of law theories used by the courts).

16. VAWA, 18 U.S.C.A. § 2265.
17. VAWA, 18 U.S.C.A. § 2265.
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for enforcing the full faith and credit provision, it is important to con­
sider that some of the states’ requirements are not in compliance with 
the VAWA and that the VAWA is superseding.

A. Kentucky
The full faith and credit statute in Kentucky applies to any foreign 

order, not just civil protection orders.'* The statute states that a copy 
of any foreign order may be filed with the Kentucky court and is to 
be treated as if it were an order of the Kentucky court.”

Prior to the VAWA, Kentucky enforced sister state protection orders 
under this broad full faith and credit statute by requiring the victim to 
file a certified copy of the foreign protection order with a Kentucky 
court. There is a major flaw in this procedure, however, because current 
Kentucky practice requires that notice of the filing be sent to the respon­
dent. This notice requirement reveals to the batterer the new location 
of the victim, which may jeopardize the victim’s safety.^" Another 
problem under Kentucky’s current full faith and credit statute is that 
it does not afford a victim complete protection unless she has filed her 
foreign order with the court. The police will not arrest someone for 
violation of a foreign protection order that has not been filed. By requir­
ing the victim to file a copy of the foreign order, the state has left 
victims who have recently fled to Kentucky or who are not aware of 
the filing requirement extremely vulnerable. If law enforcement agen­
cies will not enforce foreign orders until they are filed with the court, 
there is a serious gap in the protection afforded to the victims from 
the time they enter the state until the time they comply with the statute.

Because this broad full faith and credit statute is not designed specifi­
cally to address domestic violence orders, it fails to consider the special 
needs of a victims fleeing from their batterers. Some factors to consider 
are: victims who have fled their home states because of domestic vio­
lence may not be entering Kentucky during court hours; they may not 
have access to legal assistance, adequate transportation, or adequate 
child care; and they may fear that by going to court their batterers will 
be informed of their whereabouts.

18. Ky. Rev. Stat. Ann. § 426.955 (Baldwin 1993).
19. Id.
20. Lisa Lerman, A Model State Aa: Remedies for Domestic Abuse, 21 Harv

J. Lecis. 61 (Winter 1984):
If the wife does manage to escape, her husband often stalks her like a hunted 
animal. He scours the neighborhood, contacts friends and relatives, goes to all 
the likely places where she may have sought refuge, and checks with public 
agencies to track her down. ...

Id. at 79, n.64.
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The Kentucky Coalition Against Domestic Violence and the Ken­
tucky Supreme Court have been working together to finalize a process 
that would prevent disclosure of the victim’s new location.^' The pro­
posed procedure would require the victim, upon arrival in Kentucky, 
to take the protection order to the local prosecutor. The local prosecutor 
would then verify that due process requirements had been met in the 
state that issued the order. After verification, the prosecutor would 
then make a motion to the court to have the foreign order entered as 
a Kentucky order.“ This proposed procedure is to take effect as policy, 
rather than by written rule or statute. It is presumed that a victim who 
has fled to Kentucky will become aware of its interstate enforcement 
procedure by contacting local law enforcement agencies, courts, or 
domestic violence advocates. The proposed procedure does not address 
all situations or solve all problems. First, the proposed procedure in- - 
volving the prosecutor seems more onerous than the prior registration 
requirement. Also, it is unlikely that prosecutors will make verification 
of foreign protection orders a priority. It is unclear exactly how a 
prosecutor will verify a foreign order. Second, these procedures do 
not cover a victim who needs protection from the batterer, but who 
has not taken it to a prosecutor to have it verified. It has been suggested 
that in such a situation, the woman should receive an emergency protec­
tion order. Emergency protection orders are available on a twenty-four- 
hour basis in every county of Kentucky. This alternative would not 
only give rise to jurisdictional problems, but due process would require 
that the batterer be informed of the new order and that the batterer be 
served before the order would be effective. This procedure is inconsis­
tent with the VAWA because it requires a woman who already has a 
protection order to obtain a new one before she will be protected in 
Kentucky. This undermines the purpose of the full faith and credit 
provision in the VAWA.

B. West Virginia
Unlike Kentucky, the State of West Virginia has a full faith and 

credit statute in its Domestic Relations chapter.^* This statute provides 
that any foreign order “shall be accorded full faith and credit and be

21. Conversation with Sharon Currens, Kentucky Elotnestic Violence Association.
For information regarding interstate enforcement of protection orders in Kentucky, 
contact Ms. Currens at 502/526-2189.

22. Conversation with Susan Clary, General Counsel to the Kentucky Supreme
Court. For more information on the proposed procedures to enforce foreign protection 
orders, contact Ms. Clary at 502/564-4176.

23. W. Va. Code § 48-2A-3(e) (1994).
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enforced as if it were an order of this state if its terms and conditions 
are substantially similar’ ’ to those of West Virginia.^'* Under this article 
of the West Virginia Code, there is a subsection that provides for a 
registry of foreign orders. There is a proviso, however, that says that the 
registry subsection is not effective until a central automated computer 
system becomes available. Such a system is not yet available.“ 

Although there is an absence of an automated computer system, there 
are current procedures in West Virginia to enforce an out of state order. 
A protected party entering West Virginia can take a foreign order to 
a local law enforcement agency. Once filed with the police, the foreign 
order will be treated by law enforcement as if it were an order of West 
Virginia. In a situation where a victim is trying to enforce a foreign 
order, whether it was filed with police or not, a victim can take the 
order to magistrate court. The magistrate decides whether the terms 
and conditions of the foreign order are “substantially similar” to the 
terms and conditions necessary to obtain and order in West Virginia.^ 
The VAWA does not limit full faith and credit to orders that are “sub­
stantially sunilar” to the orders issued by the enforcing state. Under 
the VAWA, if due process requirements were satisfied in the issuing 
state, all other states must accord the order full faith and credit.^’ 

There are no fees either for filing an order with law enforcement 
agencies or seeking enforcement at magistrate court. It is important 
that states waive filing fees because the additional economic burden 
may discourage women from receiving the protection they deserve.

C. Oregon
Oregon also recognizes orders from sister states.^® Upon the victim’s 

arrival in Oregon, a foreign order is automatically afforded full faith 
and credit for thirty days.” The victim has thirty days after entering 
Oregon to register the order. The victim may register an order after

24. W. Va. Code § 48-2A-3(e) (1994).
25. For further information regarding interstate enforcement procedures in West 

Virginia, contaa the magistrate court in the county where seeking enforcement.
26. For more information on enforcement of a foreign protection order in West 

Virginia, contact the West Virginia Coalition Against Domestic Violence at 304/765-

27. See supra notes 9-11 and accompanying text discussing due process require­
ments in the VAWA’s full faith and credit provision.

28. For information regarding enforcement of a foreign protection order in Oregon, 
contact the Oregon Coalition Against Domestic and Sexual Violence at 503/223-7411.

29. Or. Rev. Stat. § 24.185(1) (1993). A foreign protection order is treated like 
an order issued by Oregon “immediately upon the arrival in this state by the person 
protected by the restraining order and shall continue to be so treated for a period of
thirty days without any further action by the protected person. ”/d.
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thirty days; however, the victim will not be protected until the order 
is registered. The victim may file at no charge a copy of her order 
with a clerk of any circuit court.“ After the order is filed, the clerk 
is required to treat the foreign order in the same manner as an order 
of the State of Oregon.^' If at the time of filing the woman provides 
written certification that the batterer was personally served in the pro­
ceeding that gave rise to the protection order, the clerk will forward 
a copy of the order to the county sheriff.®^ The foreign order is enforce­
able until it expires under its own terms, or until it is terminated by 
the Oregon court.”

An important aspect of Oregon’s statute is the enforcement powers 
granted to law enforcement officers. A police officer may enforce a 
foreign protection order and make a warrantless arrest in two situations. 
The first situation is if there is probable cause to believe that an order 
was violated and the victim provides a copy of a foreign protection 
order and swears that she has lived in Oregon for thirty days or less. 
Second, the police officer may also arrest a person if there is probable 
cause to believe that an order was violated and the victim has filed a 
copy of her order with the court.” The legislature has provided qualified 
immunity for police officers acting on foreign protection orders.” Po­
lice officers are not subject to liability for making arrests on foreign 
orders as long as the police officer reasonably believes that the document 
presented to the officer is an accurate copy of the foreign protection 
order.”

The Oregon statute takes important steps in protecting women from 
domestic violence. By allowing victims thirty days to file their orders, 
the statute considers that they may not be able to register their orders 
immediately upon arrival in the state. Also, the process for registration 
has been made fairly easy, and with a written certification that the 
batterer was personally served, a victim is able to have an order for­
warded to local law enforcement agencies. Also, by permitting the 
police to make probable cause arrests for violations of foreign protection

30. Or. Rev. Stat. § 24.185(2) (1993).
31. Or. Rev. Stat. § 24.115(1) (1993).
32. Or. Rev. Stat. § 24.185(3) (1993) (law also provides that after the sheriff 

receives a copy of a foreign order, the sheriff shall enter the order into the Law 
Enforcement Data System).

33. Or. Rev. Stat. § 24.185(4) (1993).
34. Or. Rev. Stat. § 133.310(4)(a)(b) (1993).
35. Or. Rev. Stat. § 133.315(2) (1993) (an officer is immune from civil liability 

if the officer has a reasonable belief that the foreign order is accurate).
36. A representative firom the Oregon State Sheriffs’ Association suggested that 

unless the document is written in “Crayola crayons,” the police would err on the side 
of intervening and enforcing the restraining order.
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orders and extending qualified immunity to the police, the legislature 
has taken necessary steps in ensuring that law enforcement officials 
can play their part in protecting victims of domestic violence.

The state full faith and credit statute does not address all the problems 
faced by victims of domestic violence who arrive in Oregon. While it 
does provide victims a thirty day opportunity to register their protection 
orders, it does not protect women who have been in the state for longer 
than thirty days and have not yet filed their order. It is important to 
note that although registration has many advantages, the VAWA full 
faith and credit provision does not require any registration.

D. New Hampshire
Under New Hampshire state law, a foreign protection order receives 

full faith and credit. The New Hampshire full faith and credit statute and 
the procedures used to enforce it currently provide the most extensive 
protection to a victim with an out of state protection order. The New 
Hampshire protection order statute provides that any foreign protection 
order “shall be given fiill faith and credit throughout the state.”” The 
only condition is that the foreign order be similar to a protection order 
issued in New Hampshire.^*

The procedures for enforcement under the statute provide that a 
victim may file a certified copy of any foreign order with any district 
court and swear under oath that the foreign order is still in effect. 
Next, the clerk of the court must read the foreign order in its entirety 
to determine whether it is similar to a New Hampshire order as required 
by the statute. If there are questions regarding the similarity, the clerk 
may consult a judge. If there are questions about authenticity, however, 
the clerk may contact a clerk of the issuing state.

If the clerk makes the determination that the foreign order is similar, 
the clerk then provides the victim with an affidavit to sign, attesting 
to the fact that the foreign order is still in effect in the issuing state. 
The foreign order is then attached to the affidavit and filed with the 

district court.
New Hampshire has a computer generated form called the Foreign 

Protective Order Affidavit.'*® The form has two sections. The first 
section is to be completed and signed by the protected party and also 
is to be notarized. The second section is a checklist for court use 
only. The checklist serves as a record of those who have received

37. N.H. Rev. Stat. Ann. § 173-B:ll-b (1993).
38. Id.
39. Id.
40. See Appendix for a copy of the Foreign Protective Order Affidavit.
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copies of the foreign order and affidavit. The clerk determines which 
law enforcement agencies should receive copies. For example, cop­
ies may be sent to the jurisdictions where the woman lives, works, 
or perhaps visits family members. If the woman chooses, she may 
deliver copies of the order and affidavit to the appropriate law en­
forcement agencies directly. Although the original affidavit and 
attached foreign order are filed in district court, the clerk is required 
to carefully note in the record to whom and when copies of the order 
and affidavit were given or sent. This serves as a method of ensuring 
that the appropriate law enforcement officials received copies of the 
protection order.

Another important aspect of the New Hampshire procedures is that 
foreign orders may be enforceable without any registration. Police 
officers may rely upon a foreign order if the victim shows the order 
and makes a verbal statement that the order is still in effect. New 
Hampshire not only allows officers to enforce foreign orders without 
a registration requirement but also provides the opportunity for victim’s 
to have their orders sent to the appropriate law enforcement officials. 
The New Hampshire process allows for the benefits of registration 
without making it a condition for protection.

IV. Model Approach to Interstate Enforcement
Under the VAWA

An assessment of the current applications of state full faith and credit 
statutes reveals certain essential elements for the successful enforce­
ment of foreign protection orders. None of the states surveyed had fees 
for a victim to file a protection order in a new state. It is necessary 
to eliminate additional economic burdens so that all victims will have 
adequate access to protection.

The VAWA’s full faith and credit provision does not require registra­
tion of protection orders. Thus, states may encourage registration, but 
cannot make registration a condition for full faith and credit. Registra­
tion can be an important method of combatting domestic violence. There 
are reasons why registration should be encouraged: It is an excellent 
method of informing law enforcement officials of existing protection 
orders and it can relieve law enforcement officials of the burden of 
assessing the validity of foreign protection orders at the scene of a 
domestic incident.^' However, registration should never be a condition

41. ThestateTthat currently have registries are Connecticut, Florida, Kenuicky,
Massachusetts, Rhode Island, South Dakota, and Oregon. See Developments in the 
Law—Legal Responses to Domestic Violence: II. Traditional Mechanisms of Response 
to Domestic Violence, 106 Harv. L. Rev. 1505 (1993).
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for enforcement of foreign protection orders. By requiring registration, 
the very purposes of the VAWA are undermined. A victim may not 
have access to or knowledge of registration procedures at the time she 
enters the new state. Mandatory registration leaves the victim unpro­
tected until she is able to register her protection order. Under the 
VAWA, a victim with a valid foreign protection order should be pro­
tected from the moment she crosses state lines.

An important consideration in the enforcement of foreign protection 
orders is police liability. Police officers play a vital role in preventing 
domestic violence."*^ Many victims first learn about the rights and ser­
vices available to them through police contact.More importantly, 
studies show that effective police responses to domestic violence can 
prevent future violence. The Minneapolis Domestic Violence Experi­
ment, conducted by the National Institute of Justice, found that ‘ ‘victims 
of domestic assault are twice as likely to be assaulted again if the police 
do not arrest the attackers.”'*^ Ineffective police responses, however, 
serve to exacerbate the problems of domestic violence.

Police fear liability when entering into a domestic violence situation, 
specifically for false arrest.'*’ Because police are essential to the effective 
enforcement of domestic laws, they must be able to carry out their duties 
without threat of criminal or civil liability. Many states have explicitly 
provided qualified immunity for police officers acting under their state’s 
domestic violence statute. Thirty-one states have qualified immunity 
statutes within their domestic violence code protecting police officers

In order to aid the identification of violators, Massachusetts has created a compu­
terized registry of batterers placed under such orders and domestic abuse offenders 
generally. . . . The central registry is intended both to enhance effective monitor­
ing in specific cases and to isolate and identify repeat offenders who move between 
jurisdictions and multiple abusive relationships.

Id. at 1512, n.41.
. * Orloff, supra note 13, at 1006 (discussing how police act as a

cntical link between the abuse victim and the legal and social service systems”).
43. See Attorney General’s Task Force on Domestic Violence, at 18 (Sept. 1984) 

(indicating that a law enforcement agency is usually the first and often the only agency 
called on to intervene in family violence incidents). See also Klein & Orloff, supra 
note 13, at 1007 (listing state statutes that require police to inform domestic violence 
victims of services available).

44. See Amy Eppler, Battered Women and the Equal Proteaion Clause: Will the 
Constitution Help Them When the Police Won't?, 95 Yale L. J. 788, 791, n. 16 (1986)
(study compared the effectiveness of arrest, mediation, or ordering the violent spouse 
to leave the home). e

45. See Lerman, supra note 20, at 130 (stating that “[pjolice have expressed 
concern, that ^ a result of implementing new domestic violence laws, they will be 
deluged with litigation brought by irate husbands”).
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from liability.^ Police officers may also assert ah immunity defense to 
federal actions brought under 42 U.S.C. § 1983.“*’

Jurisdictions, concerned about the increased liability that may be 
faced by an officer’s good faith effort to enforce an out of state order, 
should consider enacting qualified immunity statutes which would apply 
only to officers’ good faith attempts to enforce protection orders, not 
to the failure to enforce valid orders. Oregon specifically immunizes 
police officers who make arrests for the violation of a foreign protection 
order if the officer reasonably believes that the foreign order is an 
accurate copy.'** Moreover, immunity statutes may not be necessary 
to provide protection to police officers, because common law has tradi­
tionally shielded state actors from liability.*’

Another suggested procedure for states to consider when trying to 
implement the full faith and credit provision of the VAWA is to make 
changes to court protection order forms. The court forms should clearly 
inform both the respondent and law enforcement officials that the order 
is valid and enforceable in all fifty states, the District of Columbia, 
and tribal lands. The standardized protection order form should clearly

46. See Ala. Code § 30-6-12 (1994); Ariz. Rev. Stat. Ann. § 13-3601(8) 
(1994); Ark. Code Ann. § 5-53-134(e) (Michie 1993); Cal. Fam. Code § 6272(b) 
(Deering 1994); Colo. Rev. Stat. § 18-6-803.6 (1994); Conn. Gen. Stat. Ann. 
§ 46(b)-38b (West 1994); D.C. Code Ann. § 16-1033 (1994); Fla. Stat. Ann. § 
741.29 (5) (West 1995); Haw. Rev. Stat. § 709-906(6) (1994); Idaho Code § 
39-6314 (1994); III. Ann. Stat. ch. 725, para. 5/112A-31 (Smith-Hurd 1994); Iowa 
Code Ann. §§ 236.11, 236.12(4) (West 1994); Kan. Stat. Ann. § 22-2308 (1993); 
Ky. Rev. Stat. Ann. § 403.755(2) (Michie/Bobbs-Merrill 1994); La. Rev. Stat. 
Ann. § 2142 (West 1994); Mass. Gen. Laws Ann. ch. 209A § 6(7) (West 1994); 
Minn. Stat. Ann. §5188.01 (subd. 14(b))(West 1995); Miss. Code Ann. §93-21-27 
(1993); Mo. Ann. Stat. § 93-21-27 (1993); N.H. Rev. Stat. Ann. § 173-8:11-b 
(1993); N.J. Stat. Ann. § 20.25-22 (West 1994); N.M. Stat. Ann. § 40-13-7 
(Michie 1994); N.C. Gen. Stat. § 508-5(b) (1994); N.D. Cent. Code § 14-07.1- 
11(2) (1993); Or. Rev. Stat. § 133.315 (1994); R.I. Gen. Laws § 12-29-3(d) (1994); 
Utah Code Ann. § 30-6-8 (1994); Wash. Rev. Code § 10.99.070 (1990); Wis. 
Stat. § 968.075(6m) (1993); Wyo. Stat. § 7-20-106 (1994).

47. Laura S. Harper, Note, Battered Women Suing Police for Failure to Intervene: 
Viable Legal Avenues After DeShaney v. Winnebago County Dep’t of Social Servs., 
75 Cornell L. Rev. 1393 (“[ujnder the qualified immunity doctrine, state officers 
performing discretionary functions are immune from lawsuits for damages provided 
that their conduct does not violate clearly established statutory or constitutional rights 
of which a reasonable person would have known.” Id. at 1400.).

48. Or. Rev. Stat. § 133.315(2) (1993).
49. Linda 8. Lengyel, Survey of State Domestic Violence Legislation, 10 Legal 

Reference Services Q. 59 (19%) (“There is substantial authority from the United 
States Supreme Court and state court decisions to reach the conclusion that the police 
officer may rely on the general application of the principles of ‘good faith’, or as it 
is often called ‘qualified immunity’.” Id. at 74.).
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cite the full faith and credit provision of the VAWA as authority. Prior 
.to having court orders changed, practitioners can put law enforcement 
officials and the respondent on notice by clearly stating that the order 
is subject to full faith and credit under the VAWA." This can be 
achieved by handwriting or typing a statement right on the existing 
court protection order form that provides notice that the order is subject 
to full faith and credit pursuant to the VAWA.

V. Mutual Protection Orders
The VAWA addresses the types of mutual protection orders entitled 

to full faith and credit. A mutual protection order is an order entered 
against both parties, requiring both to abide by the restraints and other 
forms of relief in the civil protection order.” There are three ways in 
which a mutual protection order can be issued. The first situation is when 
the batterer counterclaims or files an independent petition for a civil pro­
tection order. Both the petitioner and the respondent must demonstrate 
abuse that did not occur in self-defense before the judge can issue a valid 
mutual protection order. The second situation is when the parties agree 
to a mutual protection order. A third situation can occur when a judge 
issues an order without a request from either party or upon the request 
of one party and without hearing evidence as to abuse by both parties. 
The last two types of mutual orders are excepted from the full faith and 
credit provision of the VAWA. Congress recognized the problems with 
mutual orders and through the VAWA put a limit on their use. Mutual 
orders are not afforded full faith and credit unless both parties submitted 
a written request for a protection order and the order was issued upon a 
showing of mutual abuse.

50. A sample statement could read:
Respondent was afforded both notice and opportunity to be heard in the hearing 
that gave rise to this order. Pursuant to the Violence Against Women Act of 1994 
(Pub. L. No. 103-322, 108 Stat. 1796, 18 U.S.C.A. § 2265), this order is valid in 
all fifty states, the District of Columbia, tribal lands, and United States territories.
51. Two alternatives to civil protection orders are for the woman to leave her

batterer without seeking legal assistance, or for the woman to file criminal charges. 
For many reasons these alternatives are often less attractive to victims of domestic 
violence. See Elizabeth Toplilfe, Why Civil Protection Orders Are Effective Remedies 
for Domestic Violence But Mutual Protective Orders Are Not, 67 Ind. L.J. 1039, 
1041^2 (1992).

52. VAWA, 18 U.S.C.A. § 2265 (c)(l)(2). The VAWA states that mutual orders
are;

Not entitled to full faith and credit if
(1) no cross or counter petition, complaint, or other written pleading was filed 
seeking such a protection order; or
(2) a cross or counter petition has been filed and the court did not make specific 
findings that each party was entitled to such an order.
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Although some aspects of mutual orders may seem appealing,” they 
have been criticized as “undermin[ing] the purpose and strength of 
domestic violence statutes, which seek to end violence and hold batter­
ers accountable.”” Mutual protection orders, issued absent a showing 
of mutual abuse, are detrimental because they ignore “due process 
rights and psychological well-being of the victim, problems with en­
forcement, and the effect of mutual orders in future judicial proceed­
ings. ..55

Due process requirements must be met when there is a liberty or 
property interest at stake. Mutual protection orders seek to deny victims 
their liberty interest in not being restrained." For a civil protection 
order to be issued against a batterer, due process requires that the victim 
show evidence of abuse or potential danger. Thus, in order for a rnumal 
order to be issued, due process also requires the batterer to make a 
showing of danger or abuse by the victim. Mutual orders, issued by the 
court without an evidentiary hearing by both parties, deprives victims of 
their liberty interests in not being restrained without due process of 

law.
The psychological well-being of the victim is also adversely affected 

by the issuance of mutual orders. Mutual orders send a message from 
the court that somehow the actions of the victims warrant the issuance 
of a restraining orders against them. Furthermore, mutual orders result 
in problems of enforcement. Mutual orders fail to identify who is the 
aggressor and who is the victim which often causes confusion and leads 
to police arresting the victim, both parties, or no one at all.

Finally, mutual orders impact future proceedings to the disadvantage 
of the victim.” Evidence of the issuance of a mutual order can be used in 
fumre divorce proceedings, thus affecting child custody determinations. 
The abuser can use a mutual protection order in future civil and criminal 
proceedings, brought by the victim, as evidence of mutual abuse.

These concerns about the dangers of mutual protection orders are 
reflected in the VAWA. The VAWA specifically excepts mutual protec-

53. See Topiiffe, supra note 51 (Stating that attorneys and judges are mistaken
in their belief that mutual orders are good because the parties have agreed to it or 
because they arc more expeditious. Victims of domestic violence only agree to mutual 
orders because of the dynamics of their abusive relationships and that the expeditious 
process may not be beneficial to victims.).process may not oe oenenciai to vicums.;.54. See Klein & Orloff, supra note 13, at 1074 (discussing how the legal system’s
focus in domestic violence cases should be upon identifying, restraining, and punishinglocus in aoniesuc violence cases Sliumu ue iueuiii;riii5, iMucuiiAiag, <UIUthe primary aggressor in the relationship, not the victims who arc attempting to protect
themselves).

55. See Topiiffe, supra note 51 (discussing the criticisms and concerns of mutual
protection orders).

56. Id. at 1058.
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tion orders that are granted without due process from the provision 
: granting full faith and credit to civil protection orders.’* Furthermore, 
the VAWA limits funding to states that fail to enact legislation prohib­
iting mutual orders without evidence of mutual abuse.”

VI. Creation of a New Federal Crime
Two sections of the Safe Homes for Women Act create new federal 

crimes for domestic violence. These sections may offer victims another 
avenue of protection through the U.S. Attorney’s Offices and the federal 
courts. Section 2261 makes interstate domestic violence a federal of- 
fense.“ It is a federal crime to cross state lines with the intent of injuring 
a spouse or intimate party when such action results in bodily injury. 
Furthermore, this section states that it is also a federal crime to force 
a spouse or intimate partner across state lines when an injury occurs 
as a result of the travel.

Section 2262 makes the interstate violation of a protection order a 
federal offense.*' The Act prohibits a person from crossing state lines 
and engaging in conduct that violates a valid protection order. Proof

58. VAWA, 18 U.S.C.A. § 2265 (c)(l)(2).
59. VAWA, 18 U.S.C.A. § 2101(c)(3), states are eligible for grants if the states 

certify that their laws, policies, or practices prohibit issuance of mutual restraining 
orders or protection except in cases where both spouses file a claim, and the court 
makes detailed findings of fact indicating that both spouses acted primarily as 
aggressors and that neither spouse acted primarily in self-defense.
60. VAWA, 18 U.S.C.A. § 2261. This section provides in part:

(a) OFFENSES.
(1) CROSSING A STATE LINE. A person who travels across a state line or 
enters or leaves Indian country with the intent to injure, harass, or intimidate that 
person’s spouse or intimate partner, and who, in the course of or as a result of 
such travel, intentionally commits a crime of violence and thereby causes bodily 
injury to such spouse or intimate partner. ...
(2) CAUSING THE CROSSING OF A STATE LINE. A person who causes a 
spouse or intimate partner to cross a state line or to enter or leave Indian country 
by force, coercion, duress, or fraud and, in the course or as a result of that 
conduct, intentionally commits a crime of violence and thereby causes bodily 
injury to the person’s spouse or intimate parmer. . . .
61. VAWA, 18 U.S.C.A. § 2262, providing in part:

(a) OFFENSES.
(1) CROSSING A STATE LINE. A person who travels across a state line or 
enters or leaves Indian country with the intent to engage in conduct that
(A) (i) violates the portion of a protection order that involves protection against 
credible threats of violence, repeated harassment, or bodily injury to the person 
or persons for whom the protection order was issued; or
(ii) would violate subparagraph (A) if the conduct occurred in the jurisdiction 
in which the order was issued; and
(B) subsequently engages in such conduct. ...
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of specific intent is not required under the Act, rather, a showing of 
objective evidence is sufficient, such as a history of abuse and the 
timing of the travel. This is important in jurisdictions that border 
other states and interstate travel is frequent.

There are several factors practitioners should consider when advising 
clients whether to ask the U.S. Attorney’s Office to bring a federal 
action on their behalf. First, there are additional penalties for a defen­
dant found guilty of the new federal crimes of domestic violence." 
The federal crime creates a new penalty for crossing state lines and 
violating a valid protection order. Second, in a federal suit there is the 
advantage of federal resources in investigation and prosecution. The 
Senate Judiciary Committee recognized that the federal crimes were 

an appropriate response to the problem of domestic violence, because 
of the interstate nature, transcend the abilities of state law enforcement 
agencies.”" In addition, section 2264 of the VAWA mandates restitu­
tion for victims of these new domestic violence crimes." Under this 
section, victims shall receive restitution for the full amount of losses 
including medical expenses; physical therapy expenses; lost income; 
attorney fees; and travel, child care, and temporary housing expenses."

In January of 1995, the U.S. Attorney for the Southern District of 
West Virginia charged a man in the first federal domestic violence 
case. Christopher Bailey was indicted on January 4, 1995, by a grand 
jury for interstate domestic violence and federal kidnapping after bring­
ing his unconscious wife to a Kentucky hospital. BaUey faces up to 
life imprisonment and $500,000 in fines. The FBI has been involved 
in the investigation and has alleged that Christopher Bailey seriously 
injured his wife in their home in West Virginia and then traveled through 
West Virginia, Kentucky, and Ohio for six days with his wife sometimes 
tied up in the trunk. Because the federal domestic violence law is un­
tested, Bailey is also charged with federal kidnapping since that crime 
is “tried and true.

Vn. Conclusion
The Violence Against Women Act of 1994 makes an essential step 

toward providing more extensive protection for victims of domestic

62. S. Rep. No. 138, 103d Cong., 1st Sess., at 61 (1993).
63. Id.
64. Id. at 62.
65. VAWA, 18 U.S.C.A. § 2264 (“[t]he issuance of a restitution order under 

this secuon is mandatory. ”).
66. VAWA, 18 U.S.C.A. § 2264.
67. Maiyclaire Dale, Man to Face Federal Charges in Wife’s Beating, The 

Charleston Gazette, Jan. 5, 1995, at PIA.
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violence. The federal approach recognizes that domestic violence is a 
’national problem that crosses state lines. First, the VAWA mandates 
that states recognize and enforce foreign protection orders. The existing 
procedures in New Hampshire for interstate enforcement most closely 
correspond to the intent of the VAWA. New Hampshire provides for 
immediate enforcement of a foreign order without requiring registration 
of the order. The police are authorized to enforce a foreign order when 
the victim presents the order and swears to its authenticity. Moreover, 
New Hampshire has a system in place that allows victims to register their 
orders and have them sent to appropriate law enforcement agencies. The 
registration does not require any fees, nor does it require that any 
notice be sent to the batterer. Furthermore, New Hampshire has a 
computer-generated form that the protected party signs to certify that 
the foreign order is presently in effect in the foreign state. The form 
also serves as a record of those who have received copies of the foreign 
order.

Second, the VAWA discourages the use of mutual protection orders. 
The VAWA limits fall faith and credit to mutual orders that were issued 
up>on a showing of mutual abuse. The VAWA also extends funding to 
states that have laws that prohibit the issuance of mutual protection 
orders unless both parties file a claim, and the court makes a finding 
that both were primary aggressors.

Finally, the VAWA’s creation of federal domestic violence crimes 
provides a new approach to combat domestic violence. The VAWA 
makes it a crime to cross state lines and injure a spouse or intimate 
partner. It is also a federal crime to cross state lines and violate a valid 
protection order. These new federal crimes provide the advantages of 
federal resources in investigation and prosecution. Also, under the 
VAWA, fall restitution to the victim is mandated. For these reasons 
the Violence Against Women Act provides important new protection 
for victims of domestic violence.

Appendix
THE STATE OF NEW HAMPSHIRE

Merrimack County Suncook Court 
__Docket No.

FOREIGN PROTECTIVE ORDER AFFIDAVIT
I, the undersigned, do hereby swear under oath that:

To the best of my knowledge and belief the attached certified copy of the 
Foreign Protective Order, Docket Number, 
issued in the state of^, on,
is presently in effect as written;

Date Signature of Protected Party
Personally appeared the above named individual and made oath that the 

above affidavit by him/her subscribed is, in his/her belief, true.
In witness whereof I hereunto set my hand and official seal.

Date Notary Public/Justice of the Peace

FOR COURT USE ONLY:
Pursuant to RSA 173-B: 11-b, the attached order shall be given full faith and 
credit throughout New Hampshire and be fully enforceable in this state as 
long as it is in effect in the issuing state. (Check the appropriate box(es) 
below).
□ A copy of this affidavit and the referenced foreign protective order have

been mailed/delivered in hand (circle one) to the protected party, to be
, retained by protected party. Date _

□ A copy of this affidavit and the referenced foreign protective order has
been mailed/delivered in hand (circle one) to,
the appropriate enforcement agency. Date ___.

□ Two copies of this affidavit and the referenced foreign protective order
have b€«n delivered in hand to the protected party. The protected party
agrees to deliver one copy to^,
the appropriate enforcement agency. Date
A copy of this affidavit and the referenced foreign protective order have
been mailed/delivered in hand (circle one) to^
Date

Date Signature of Clerk of Court
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Partnership on VAWA
Introduction

We hope you had an opportunity 
to .read the May/June issue of The Pros­
ecutor and the excellent article on the 
Violence Against Women Act. That 
landmark legislation, signed by Presi­
dent Clinton as part of the 1994 Crime 
Act, calls for heightened cooperation 
among federal, state and local law 
enforcement in prosecuting cases of 
domestic violence and sexual assault.

New Partnership

The Justice Department and 
NDAA have formed a parmership to 
ensure that federal, state and local 
prosecutors throughout the country 
are aware of the act’s provisions and 
are able to take effective action against 
batterers who might othenvise escape 
jrosecution. Interstate domestic vio- 
ence and harassment are now federal 

offenses. The law provides for the 
interstate enforcement of restraining 
orders. It outlaws the possession of 
ammunition and firearms by persons 
who are subject to restraining orders.

Background

The Violence Against Women 
Act already has been used in 18 pros­
ecutions (14 under VAWA and four 
under the federal firearms proWsion), 
complementing prosecutions that are 
taking place at a state and local level. 
The law does not federalize all cases 
of domestic violence or sexual assault. 
Rather, it provides a new tool for fed­
eral, state and local prosecutors so that 
interstate cases are given the attention 
they deserve.

„ Capitai 
Pebspective

in

by Attorney General Janet Reno
and l^AA President

Michael Barnes

The federal statutes are used 
when state penalties for domestic vio­
lence are inadequate. In U.S. v. Ricky 
Steele in the Northern District of Cali­
fornia, the defendant received 87 
months under federal law for battering 
his girlfriend. State authorities feared 
that he would have received less than a 
year under state law.

Many state penalties are quite 
powerful. In such cases, state prosecu­
tion may be preferable. After consulta­
tion with federal prosecutors, a Ken­
tucky case was prosecuted by state 
authorities. The defendant was sen­
tenced to 20 years.

The federal statutes are also 
used when the interstate nature of the 
crime makes it difficult to gather evi­
dence. In U.S. V. Derek Page, although 
the victim was beaten in Ohio, she was 
hospitalized in Pennsylvania. The Ohio 
grand jury process made it hard to sub­
poena evidence, including medical 
records and witnesses, from Pennsylva­

nia. With the federal subpoena power, 
Page was able to be prosecuted and 
convicted and is awaiting sentencing.

Use of the federal statutes may 
be advisable when the release of the 
defendant on bond is an issue. In West 
Virginia, one of the considerations in 
choosing the federal statute in United 
States V. Bailey was that federal officials 
were able to hold the defendant pend­
ing trial, while state officials could not.

The Violence Against Women 
Act also provides needed resources for 
state and local law enforcement. Nine 
times out of ten, cases of domestic vio­
lence and sexual assault will be han­
dled by state and local prosecutors. For 
that reason, more than $130 million 
in federal funding is available this year 
for hiring and training state and local 
police and prosecutors and for victim
services.

Conclusion

At every opportunity, we urge
state and federal prosecutors to con­
tact one another. Find out who han­
dles domestic violence cases. Working 
cooperatively, we can make a signifi­
cant difference in the effective prose­
cution of these serious crimes. By 
working together, U.S. attorneys and 
NDAA members will continue to 
develop a solid prosecutorial partner­
ship that breaks the cycle of domestic 
abuse and provides real hope to vic­
tims throughout the country.

Pr/vec


