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RESPONSE TO LRM NO: 679
LEGISLATIVE REFERRAL MEMORANDUM FILE NO: 584

If your response to this request for views is simple (e.g., concur/no comment), we prefer that you respond by e-mail or
by faxing us this response sheet.

If the response is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line)
to leave a message with a legislative assistant.

You may also respond by:

(1) calling the analyst/attorney's direct line (you will be connected to voice mail if the analyst does not answer); or
(2) sending us a memo or letter.

Please include the LRM number shown above, and the subject shown below.
TO: Ronald JONES 3985-3386
Office of Management and Budget

Fax Number: 395-3109
Branch-Wide Line (to reach legislative assistant): 395-3454

FROM: (Date)

(Name)

(Agency)

(Telephone)

SUBJECT: JUSTICE Proposed Draft Bill: Child Protection Initiatives

The following is the response of our agency to your request for views on the above-captioned subject:

Concur
No Objection
No Comment

See proposed edits on pages

Other:

FAX RETURN of pages, attached to this response sheet



03/15/95  14:40 T202 514 9149 DOJ OLA

T 7om
— 1.

II.

III.

Sudlice Jreg?

achild Protection Initiative~
— Proposed Legislation and Enhanced Penalties

child Pornography Created Through Modification of
Imaging -

Amendment to the child pornography statutes to prohibit
the creation of child pornography through the use of
digitally altered or manipulated images.

Mandatory Child Abuse Reporting for Electronic
Communication Service Providers :
Amending Title 42 U.S.C. § 13031 would enable
computer professionals, who will increasingly
be in the business of furnishing systens

which unsgerupulous individuals will use to
exploit children, to take steps to protect
their systems while assisting in the
protection of children.

Enhanced Penalties

Enhancement of penalties for certain offenses
invelving sexual abuse and exploitation of
children. The Department seeks Congressional
directives to the Sentencing Commissien that
the relevant Base Offense Lavels (BOLs) be
increasad.

Change 18 U.S.C. § 3509 to Further Protect children

Amendment to Title 18 U.S.C. § 3509, the Child victims'
and Child Witnesses' Rights Act, to provide children
with the broadest protection possible and clarify
exieting language.

Legislative proposals to enhance the Department's
ability to better protect children under 18 U.s.c.§
2251, 2251A and 2252

Qoo2
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Recommendation:” The Department should sesk the amendnent of the
child pornography statutes to prohibit the creation of child
pornography through computer imaging or modification of
depictions. See Appendices A, B and C.

Recopmendation: Amend the Federal Victim's Protections and
Rights Act (Title 42 U.S5.C. §13031) to mandate that electronic
communication service providers report suspected incidents of
child abuse discovered in the course of operating their business.

s ena e

Racommendation: The Base Offense Levels (BoLs) for child sexual
abuse, child exploitation, and child prostitution should be

increased to adequately punish individuals who abuse or exploit
children. See Appendix D.

Base Offense lLevels for child sexual expioitation and abuse
crimes are currently inadeguate bhecause even a small downward
departure by a judge results in a sentence which does not protect
children or exact appropriate and meaningful punishment. The
Department recommends that Congress mandate substantial increases
'in the BOLs for child sexual abuse and exploitation violations.

To effectuate increased penalties by raising the BOLs the
Department recommends that Congress direct the Sentencing
Compission to amend existing gquidelines. The recommended
language is attached at Appendix D. Additionally, at Appendix E
are the specific changes that the Ccriminal Division would be
presenting to the Sentencing Commigsion.

IV. Change 18 U.§.C. § 3509 to Further Protect Children
Recommendation: Amend Title 18 U.S.C. § 3509 (Child victims' and
child witnesses' rights) to better protect children. 8See
Appendix F.

iv to
t's abilit otect children

Recommcndation: Amend Section 2251 of title 18, United states
Code by creating the new crime of producing child pornography
from moteriale that have been mailed or shipped or transported in
interstate or foreign commerce.
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The child pornography possession statute, 18 U.5.C.
2252(3) (B), permits prosecution of the possession of child
pornography that was produced using materials which have been
mailed or shipped or transported in interstate or foreign
commerce. However, the child pornography production statute, 18
U.S.C. 2251, requires proof that the visual depictions were so
transported or that the person knew or nad reasovn to know that
the materials would be so transported. The proposed amendment
adopte the language of the possession statute and parnits
prosecution of those who produce child pornography using
materials that have been shipped or mailed, such as Polaroid
£ilm, without the necessity of proving that the defendant
actually intended to ship or shipped the visual depiclion.

endation: Amend Title 18 United States Code, sect.lons 2251
and 2252 to create the crimes of using a facility of intersctate
or foreign commerce to produce or advertise child pornography
(amending section 2251 of title 18 United States Code);
transporting, receiving, distributing or possessing child
pornoagraphy by means of a facility of interstate or foreign
commerce (amending section 2252 of title 18, United States Code)
and salling or buying children through use of a facility or means
of interstate or foreign commerce (amending section 2251A of
title 18, United States Code). '

currently, the child pornhography production, receipt,
distribution and possession statutes permit prosecution of visual
depictions of child pornography that have been sent by interstate
or foreign commerce or mailed. Although the statutes mention
transmission by computer, a fair reading of the statutes suggests
that the computer transmission must also be in interstate or
foreign commerce. Generally, distributions of child pornograplhy
via computer use telephonic communications. In many cases,
computer distribution of the vigual depiction b{ the sender
(uploading) and the receipt and storage of the 1lmage by the
recciver (downloading) occurs in interstate or foreign commerce,
eince the sender and receiver live in different states or
countries. However, in cases whare both parties live in the sane
state, it is unclear whether a computer transmission of child
pornography within the state violates the child pornography
statutes. These amendments make clear that any such transmission
using o facility of interstate or foreign commerce, such as the
telephone, violates the statutes. :

en n: Amend the RICO statute to include Title 18
v.8.C. § 2251A, (Selling or Buying Children), as a predicate act.

Section 824 (f) of the 1994 Crime Bill included the new
production of chilad pornography law within the list of predicate
acts, however, the equally heineus act of selling or buying
children for purposes of creating child pornography was
overlooked. To be consistent and to afford the broadest
protection possible, the selling or buying of children should be
included es well.
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Recommendation: Amend Section 22%1A Lo include the weransfer of

control," where appropriate to make enforcement more consistent
and effective. _

currently, §2251A prohibits the actual transfer of control
of a minor with knowledge that a consequence of the transfer of
control will result in the minor being portrayad in child
pornography. However, the offer to transfer control is not an
offense. This oversight should be corrected since the offer to
harm a child in such a manner should constitute a federal
offense. :

ndation: Aménd Title 18 U.S.C. §§ 2251 et. seq. and 2241
et. seg., to correct technical and typographical flaws.

The 1994 Crime Bill contains several errors in drafting.
These errors coneist of references to gtatutes which have been
changed or renunmbered. Certain references to definitional
sections are no longer accurate with the addition of new
subsections. Arguably, this may be corrected with the statutes
are annotated, but to avoid unnecessary litigation, technical
amendments are recommended. '

W VVv
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APPENRDIX A

gexual exploitation of children by creating pornography

jnvolving recognizable minors.--Section 2251 of title 18, United
States Code, is amendede-

(1) by amending subsection (c) (1) (A) to read as followe:
"(A) to receive, exchange, buy, produce, display,
distribute, or reproduce, any visual depiction if-——

" (1) the production of such visual depiction
involves the use of a minor enyaging in sexually
explicit conduct and such vigual depiction is of such
conduct; or

w(ii) such visual depiction is of a recognizable
minor and such depiction is or has been created,
adapted, or modified to produce a visual depiction of
the minor engaging in sexually explicit conduct; or";

(2) by striking wunder subsection (4)" each place it appecars

and inserting "under subsection (e)" in lieu thereof;

(3) by amending subsection (d) to read as follows:

"(d) Any person who knowingly produces a visual
depiction if such depiction is of a recognizable minor and
such depiction is or has been created, adapted, or modified
to produce a visual depiction of the minor engaging in
sexually explicit conduct shall be punished &as provided in
aubsection (e), if such person knows or has reason to know
that such visual depiction will be transported in interstate
or foreign commerce or mailed, or if such visual depiction
has actually been transported in interstate or fareign
commerce or mailed, or if such depiction contains materials
vhich have been mailed or so shipped or transported, by any
means including by computer.'; and

(4) in paragraph (1) of subsection (d) by--
(a) striking “(4)" and inserting "(e)" in lieu thereol.

LRl AY]
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APPENDIX B

Trafficking in pornography depicting recognizable
minors.--Section 2252 of title 18, United states Code, is
amended--

(1) in subsections (a) (1) (A) and (a)(2)(A) bY striking
w. and* and inserting “and such visual depiction is of such
conduct; or" in lieu thereof;

(2) by amending subsections (a) (1) (B) and (a)(2)(B), to read
as follows:

#(B) such visual depiction is of a recognizable minor
and such depiction is or has been created, adapted, or

modified to produce a visual depiction of the niner engaging
in sexually explicit conduct;";

(3) in subsections (a)(3)(B)(i) and (a) (4) (B) (1) by striking
“; and" and inserting “and such visual depiction is of such
conduct; or" in lieu thereof;

(4) by amending gubsection (a) (3) (B) (il) to read as follows:

w(ii) such visual depiction 1s of « recognizable minor
and such depiction is or has been created, adapted, or
modified to produce a visual depiction of the minorx engaging
in sexually explicit conduct; or";

(5) by amending subsection (a) (4) (B)(ii) to read as follows:

"(ii) such visual depiction is of a recognizable minor
and such depiction is or has bheen created, adapted, or
podified to produce a visual depiction of the minor engaging
in sexually explicit conduct;";

(6) in paragraph (1) of subsection (k) by--

(A) striking "(1), (2), or (3)" and inserting (1) (D).
paragraph (2) (A), or clause (1) of paragraph (3)(A) or (B)"
in lieu thereof; and

(B) striking “section" and inserting "chapter' in lieu
thereof; and

(7) in paragraph (2) of gubsection (b) by inserting
"paragraph (1) (B}, paragraph (2)(B), clause (i1) of paragraph
(2) (A) or (B), or" before "paragraph (4)".



03/715/98% 14:4d - '@als ovl4 914D

& VUV

APPENDIX C

pefinition of "recognizable minor".-- Section 2256 of
title 18, United States Code, is amended--

(1) in paragraph (6) by striking “"and";

(2) in paragraph (7) by striking the period and inserting
#: and" in lieu thereof; and

(3) by adding the following new paragraph at the end
thereof:

- w(8) ‘recognizable minor® means a minor who could be
recognized by any person, or who ig identified in the visual
depiction or in material accompanying it, but such term does not
require proof of the minor's identity."
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APPENDIX D

Direction to the Sentencing commission.~-Pursuant te its
authority under section 994(p) of title 28, United States Code,
the United States Sentenciny Commission shall promulgate
guidelines, or shall amend existing guidelines, to provide
gubstantial increases in sentences applicable to--

(1) offenses involving a minor under c¢hapters 109A (sexual
abuse) and 117 (transportation for illegal sexual activity and
related crimes);

(2) offenses under chapter 110 (sexual exploitation and
other abuse of children); and

(3) related offenses.
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APPENDIX E
223.1 - Criminal Sexual Abuse; Attempt go'commit Criminal
e us '
A. Statutes

(1) $2241 - sexual act with: force; threat of decth, secrious
bodily injury, or kidnapping; using drugs or alcohol without
person's permission; renderlng person unconscious, or attempting
to do 80; or sexual act with children under 12 (no force, etc.
requirad). Maximum sentence - life.

'(2) §2242 - sexual act by threat (othar than fear described
in §2241), or with person incapable of understanding, physically
incapable of declining/communicating. Maxipum sentepnce — 20
years.

B. Current Guideline |
Base Offense Level (BOL) is now 27

Specific Offense Characteristic (S0C) (b) (1) = if offense
involved force or threat as in §2241(a) or (b), «dd 4.

(b) (2) - child under 12, add 4. Child between 12 and
16, add 2.

(b) (3) - if child is in care, custody or supervisory
contrel, add 2.

C. Suggestions

(1) Soc (b)(3) ~ if victim is in care, custody or
supervisory control of defendant, add 4, not 2, kxplain that
care or custody can include children under the supervision of
athletic coaches or club leaders. Rationale - orfenses against
young children under 12 and teenagers in school are most likely
to occur in settings where there is a breach of trust accorded to
the care giver or teacher. Victims are extrernely vulnerable and
there are likely to be multiple victims, some of whom may never
be discovered in the investigatory process.

(2) New 80C: second offenders receive a 4 level increase.
A prior offense under thie SOC means an oftense as described in
18 U.S.C. §§ 2241 or 2242 had it been committed within the
territorial or maritime jurisdiction of the United States.
Rationale - current criminal history increases are not sufficient
to recognize the sericusness of prior sexual abuse crimes.
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203.2 - iminal al ge of statut ape) oY
e omnit Suc £

A. Statutes

§2243(a) - sexual act with person 12 to 15 years old who is
four years younger than defendant, or attempt. Is consensual; no
threats, no taking advantage of incapacitated person. Maxipum
gentence - 15 years.

B. Current Guideline
BOL is 15.

S0C (b) (1) - if victim was in care or custody of supervisory
control, add 2. ' :

Application Notes - if there was any commercial scheme, such
as pandering, prostitution, or pornography producticn, an upward
departure may be warranted.

. Suggestions

(1) care and custody SOC, add 4, not 2. For the same
reasons as above, a breach of trust, even in "consensual®
offenses, warrants heavier sentences.

(2) if producing pornography is involved, and would have
been a violation of 18 U.S.C. §2251 had defendant sent materials
or known that materials would be sent in interstate or foreign
commerce, add cross reference to 2G2.1.

(3) if prostitution is involved or intended, and there would
have been violation of 18 U.5.C. §2423 had the minor been
transported in interstate or foreign commerce, add cross
reference to 2G1.2 if the resulting offense level is higher.

(4) for ages 12 and 13, add 4: for age 14, add 2.
Rationale - a sexual act with an 11 1/2 year old is an offense

level 31, but a sexual act with a 12 year old is only a 15, as
the Guidelines now exist.

Ad.4 - AhueL1a_sszue;_sgntass.gs_attemnt.tQ_ngmit Abusive
Sexual cContact .

A. Statutes
(1) §2244 (a)(1) - sexual contact by force, threat of

violence, drugeé, or kids under 12 (see §2241). Maximum
gentence - 10 years; '

10
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(a) (2) = sexual contact by threats (not. fear
described in §2241), with incapacitated person (see §2242).
Maximum sentence - 3 Years;

_ (a) (3) - sexual contact with ﬁerson 12 to 15
years old who is 4 Yyears younger than defendant (see §2243).
Maximum eentence - 2 years.

B. Current Guideline

BOL -~ .

_ (1) 16 - if offense was committed with force; threat of
death, serious bodily injury, or kxidnapping; using drugs or
alcohol without person's permission; rendering person
unconscious.

(2) 12 - if contact was comnitted by threat (not fear
described in §2241), or with person incapable of understanding,
physically incapable of declining/communicating.

(3) 10 - otherwise.

soc (1) victim under 12, add 4; ir result is leas than 16,
increase to 16.

(2) wvictim 12 to 15 years old, contact accomplished by
force, threats, use of incapacitated person (see DOL (1) and
(2)), add 2.

(3) vietim in care, custody, supervisory control, add 2.

Backaround notes = for consensual sexual contact cases of minors
12 to 15, that are not accomplished by threats, force, etc., the
cuidelines state the assumption that there is a substantial
difference in sexual experience between derfendant and victim. I
there is similar sexual experience, 2 downward departure to 6 may
be warranted.

C. Suggestions
(1) change BOL's as follows:

(1) 18- if offense was committed with force; threat of
death, serious bodily injury, kidnapping; rendering person
unconscious. :

(2) 14 - if offense was committed by threat (not fear
described in §2241) or with person incapable of understandind,
physically incapable of declining/communicating.

(3) 12 - otherwise.

Rationale - offense levels are too low in general for sexual
contact offences accomplished by threat of death, for example.

/I
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statutory maximum is 10 years for a §2244(a) (1) offense, yet the
existing BOL of 16 is 21 to 27 months. A level 18 for sexual
contact by force would be 27 o 33 months. In addition, for
young children, there is no sexual act or contact that could be
rermed "“consensual." The psychological damage could be the sane,
whether there is oral sex or heavy fondling. Sexual Contact with
an 8 year old 1s now a level 16 (21-27 monthe). The proposad
increase would raise it to a level 20 (33-41 months).

(2) victim in care, custody, supervisory control, add
4 offense lavels, not 2 = for reasons stated above, 2a breach of
trust, and because these are very vulnerable victims requiring a
greater SOC.

(3) victim under 1z, add 4 offense levels, if result ig less
than 20, increase to 20.

(4) Add cross reference - if offense involved causing,
permitting, or oiftering or seeking by notice or advertieement, a
minor to engage in sexually explicit conduct tor the purpose of
preducing a visual depiction of such conduct, apply $§2G2.1
(Sexually Exploiting a Minor by Production of Sexually Explicit
visual or Printed Material; custodlian Permitting Minor to Engage
in Sexually Explicit Conduct; Advertisement for Minors to Engage
in Production). Rationale - sone sexual contact offensco against
children, such as fondling, may also meet the definition cof
sexually explicit conduct as derined in 18 U.8.C. §2256. If the
offense involves the production of a visual depiction of such
conduct, a cross reference to §2Gz.1 should be available.

PROSTITUL1O0N OFFENSES

2¢1.2 - Transportatigpn of a Minor for the Purpose of Prostitution
or Prohibited Sexual Conduct

A. Statutes

§2423 = transporting a minor under 18 years of age in
interstate or foreign commerce with intent that the person engage
in prostitution or im any sexual activity tror which the person
could be charged with a criminal offense. Maximum sentepce - 10
years. (Also includes §2421, transportation for purposes of
prostitution or prohibited sexual conduct; and §2422, coercion
and enticement to travel for prostitution or prohibitead gsexual
conduct. These offenses, however, must invelve a minor to be
subject to §2G61.2.) '

B. Current Guideline

BOL is now 16.

s
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80C (b) (1)

add 4
(k) (2)
(b) (3)

(b) (4) if defendant was & parent, guardien, relative,
or minor was in care, custoedy, supervision of defendant, add 2.

if offense involved [orce, threats or drugs,

if minor under 1z, add 4.

if minor 12 to 15, add 2.

Cross reaferences -

(1) if offense involved transporting minor to produce child
pornography or offering to do so, apply §2G2.1 (child pornography
production guideline), BOL is 25.

(2) it offense involved criminal sexual abuse, attempted
oriminal sexual abuse, or assault with intent to commit criminal
sexual abuse, apply 2A3.1.

(3) if neither cross reference (1) nor (2) is availlable, and

if transportation was not for the purpose of prostitution, apply
2A3.2 or 2A3.4.

C. Suggestions

(1) add soC that if offense involved transportation of a
minor with the intent that the minor engage in prostitution, add
2 offense levels. Rationale - the guideline currently does not
differentiate between taking a minor across gtate lines for
statutory rape or transporting a minor for the purpose ot
prostitution. The cross reference (c) (3) permits the application
of 2A3.2 (BOL of 15) if prostitution did not occur, but there

chould be an SOC enhancenent if prostitution did occur.

(2) Increase the '"care Or cugtody” ScC from 2 to 4.

CHILD PORNOGRAPHY OFFENSES
2G2.2 - icking in M nvolving the Sexual
tion of inor; ivi T n
Ehipping or Advertising Material Involving the Sexua. 1
Exploitation of i sgegsi ater v in
the cexual Exploitation of a Minor with Intent to
Iraffic

'A. Statutes

(1) §2252(a) (1) - transporting or shipping child pornography
in interstatc or foreign commerce;

/3

- Vaen
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_ (a) (2) = receiving or distributing child
pornography that has been shipped in jnterstate or foreign
commerce or that contains materials that have becen ec shipped or
transported, by any means, including coumputer; reproducing child
pornography tor distribution in interstate or forcign commerce by
any means including computer or the mails;

(a) (3) (A) - selling or possessing with intent to
sell in areas of tederal jurisdictlion; (a) {3) (B) - posscsoing
with intent to sell or selling child pornography that has been
transported in interstate or foreign counmerce ©or that waso
produced with materials that have been so transported, by any
means including computer.

(2) §2251(c) (1) (A) - making or publishing an adverticement
seeking or offering to receive or exchange child pornography.

Maximum sentence for §2252(a) (1)=(3) and §2251(c) (1) (B) is
ten years' imprisonment, put with a prior conviction under thece
gsections, there is a minimum of five years and maximum of 15.

B. Current Guideline

BOL is 15.

50C (b) (1) - if material involves a minor under 12 or a
prepubescent minor, add 2.

(b) (2) - if offense involved distripution, increase
according to fraud table §2F1.1, but no less than 5 levels.
(Application note, however, gtates that distrivution "includes
any act related to distribution for pecuniary gain, including
production, transportation, and possassion with intent to
distribute.”)

(b) (3) - if material portrays sadistic or masochistic
conduct or other depictions of violence, add 4.

(b) (4) - if defendant engaged in a pattern of activity
involving the sexual abuse or exploitation of 2 minor, add 5.
(Application Notes say this means any combkination of 2 or more
gceparate instancee of the gexual abuse or exploitation of a
ninor, whether involving the same or different victims.)

Ccross reference - if of fense involves producing child pornography
or advertising to do so, etc., apply 2G2.1.

Application Notes - If dafendant sexually abused or exploited a
ninor at any time, an upward departure may be warranted. Directs
gentencer to sex abuse guidelines, §2A3.1, et seq.
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C. Suggestions

- (1) chanye Application Note to make clear that distribution
does pot require any value in return, whether monetary or in
xinda. A distributor would get a five—level increase aeven if he
got nothing in return. cClarify that if a defendant did receive
child pornography in return, that receipt could be charged as a

separate count. Rationale - Jjudges are not applying distribution
enhancement if defendant recelves no money in return.

[((2) add a new SOC that if defendant possessed 10 or more
depictions of child pornography, other than material forming a
pbagig tor enhancement under (b) (2), add 2 offense levels. Thus,
a person who received 10 or more depictions (or was found in
possession of 1U or more depictions) would receive a higher
sentence than a person who received fewer (or was not previously
in possession of 10 or more). However, 1f these 10 or more
depictions were distributed, the enhancement for distribution
would apply instead of the proposed new SOC. clarify that
depictions mean individual photographs, whether contained in a
magazine, book or computer disk. In the case of £ilm or
videotape, a depiction means gach separate &cene containing child
pornography. ]

2G2.4 - =h te 1 epicti inor aged
cit n

A. Statutes

§2252 (a) (4) (A) - possesses 3 or more pieces of child
pornography in areas of federal jurisdiction; (4)(B) =~ possessus
3 or more pieces of child pornography that have been shipped in
interstate or foreign commerce or contain materials that have

been go shipped. Maximum septence - 5 years.
B. Current Guideline
BOL is 13.

$0C (b) (1) - prepubescent minor or minor under 12 material,
add 2.

(b) {2) - 10 or more items, add 2.
C¢. Suggestions

(1) change the SOC lanquage of "ten or more books,
magazines, periodicals, films, video tapes, Or other items,
containing a visual depiction involving the sexual exploitation
of a minor" to "ten or more depictions involving the sexual
exploitation of a minor." Clarify that depictions means
individual photographs, whether contained in a magazine, book or
computer disk. In the case of film or videotape, a depiction
means each separate scene containing child pornography.

14
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(2) add new Application Note for §8262.2, 2G2.3 and 2G2.4:
"For the purposes of Chapter Three, Part D (Multiple Counts), -
each minor exploited is to be treated as a separate victim.
Consequently, multiple counts invelving the exploitation of
different minors are not to be grouped together under §3Di1.2
(Groups of Closely Related Counts)." The guidelines take this
approach in Application Note 1 to §2G2.1.

Statutory Amendment Suggestion: Increase the maximun penalty for
18 U.S.C. §2251 violations (producing ¢hild pornography).
currently, the penalties for producing child pornography are the
same as for receivipg or distributipng it -- maximum ten years'
imprisonment; with a prior conviction the penalty ie a minimum of
five years and maximum of fifteen yeare. If such an amendmenl
were enacted, amendments to §2G2.1 would be in order.
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APFENDIX F

§ 3509(b) Altermatives to live in-court
testimony.

(1) Two-way closed circuit television.

This section allows for a child's testimony
to be taken in a room outside the courtroom and
televised by two-way closed circuit television.

Congress, in promulgating this provisioen, daiad
not provide for funding to cover the expense of
the audio/visual equipment required for the
testimony of the child. This omission leaves the
question of who is responsible for this expense
unanswered. A legal memorandum drafted by the
Administrative Office of the U.S. Courts takes the
position that the courts should pay for close
circuit TV testimony. In some cases, courts have
reluctantly paid for the procedure.

Videotaped deposition of child.

The second alternative to live in-court
testimony is the use of a videotaped deposition of
the child's testimony taken prior to trial.

Again, when Congress enacted this provision,
it 414 not appropriate funds for the audio/visual
equipment needed in such circumstances. The
Administrative Office of United States Courts memo
takes the position that the Department of Justice
should pay for any use of the videotape procedure.

Reconméndation: congress should appropriate funds
to pay for the alternatives to live in court
tostimony permitted by the Crime Control Act of
1990. :

§ 3509(d) Privacy Protection

This section provides that all persons,
associated with a case invelving child victims or
witnesses, are subject to stringent procedures for
protecting the privacy of a child victim or
witness and ensuring the confidentiality of
information in documents received.

If the court determines that publiec

. disclosure of information concerning the child

would bec detrimental to the child, the court may
issue a protective order to prohibit such
diasclosurc.
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One problem with this provision relates to
how child victims apply for compensation from
Victim/Witness Assistance Programs. subsectiun
(d) prohibits disclosure of a child victim's name
yet child victims must submit their names to stale
Victim/Witness Assistance Programs in order to
receive compensation.

Recommendation: Title 18 U.S8.C. § 3b0¢(q) (4)
should be amended to include Victim/Witness
Assistance Programs among those listed as
permitted to receive disclosure.

Another problem with this section is that

information concerning a child's identity is orten

found in places other than just "documents" (e.g.
videotapes in child pornography prosecutions).

Recommendation: This section should be expanded,
therefore, to prohibit disclosure of a child's
identity, from all possible sources of information
before the court.

Section 3509(a), defines a "child" as a person
under the age of 18 who is or alleged to be (a) a
victin of a crime of physical abuse, sexual
abuse, or exploitation, or (b) a Witness to a
crime committed against another person., Under
current case law, prostitution, drug, and certain
other cases are "victimless crimes" and are
therefore not committed against another "person."
Unless the child is also a victim of abuse or
exploitation, therefore, the statute may not apply
tos a child witness in a prostitution or drug case.

Recommendation: The statute should'be amended to
protect child victins and witnesses in all
criminal cases.

Recommendation: The statute should be amended to
make it clear that the privacy provisions apply to
a child who is now an adult.

Recommendation: The statute should be amended to
make it clear that the privacy provisions apply to
jurorg after they have haen discharged.

Recommendation: The statute should also be
amended to clarify that a child witness who has
contributed to a crime is not entitled to the same
rights as a child who is a victim.
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§ 3509(h) Guardian ad litem.

To protect the best interests of a child who
was a victim or witness of a crime involving abuse
or exploitation, this section provides that the
court may appoint a guardian ad litem. The
guardian ad litem may attend all the relevant
trial proceedings with the child, including
depositions and hearings. 1In addition, the
guardian ad litem may make recommendations to the
court regarding the welfare of the child.

While congress enacted this provision

allowing for a guardian ad litem, it appropriated
no funds to pay for them.

Recommendation: Congress should appropriate
funding to pay for the child's Guardian ad litem
permitted by the Crime Control Act of 1990.

Section 3509(i) states that the "[i)mage of the
child (sic) attendant, for the time the child is
testifying or being deposed, shall be recorded on
videotape." This provision should be read to
apply only in situations under the earlier
discussed provisions concerning videotaped
depositions and close eircuit TV testimony.

Sone defense attorneys, however, arque that
the attendant should be videotaped even during a
child's live in court testimony. Because of poor
legislative drafting the defense tries te create
an appellate issue if an non-videotaped adult
attendant is utilized during a child's live in
court testimony.

Recommendation: Section 3509(i) should be amended
to elarify that the attendant only needs to be
videotaped if the prosecution is utilizing one of
the alternatives to live in court testimony
permitted under the statute. Also, for
congistency, "tha child (sic) attendant,..."
should be changed to "the adult attendant."
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Date: 03/22/95 Time: 17:58
House Panel Passes Child Pornography Sentencing Bill

WASHINGTON (AP) People convicted of federal child pornography
and prostitution offenses would face increased prison sentences
under a measure approved Wednesday by the House Judiciary
Committee.

On a unanimous voice vote, the committee passed and sent to the
full House the Sexual Crimes Against Children Prevention Act. The
measure, which has Justice Department support, is part of the
Republicans' "~ “Contract With America'' legislative agenda.

""There is no adequate way to measure the damage caused by those
who produce and sell child pornography,'' said Rep. Bill McCollum,
R-Fla., the bill's author. °"“Child pornography robs children of
their innocence and leaves them harmed for life. This behavior
simply must not be tolerated.''’

In addition, McCollum said, the growing use of computers for
trafficking in child pornography or soliciting children to
participate means that "““it can reach an almost limitless
audience.''

The bill directs the U.S. Sentencing Commission to change its
guidelines to raise its range of sentences for child pornography
and prostitution. The commission, an independent body within the
judicial branch, develops guidelines for federal judges to use in
sentencing.

The commission's chairman, Richard Conaboy, had expressed
concern to lawmakers about the bill.

"The proposed legislation would increase penalties for
trafficking in child pornography without any apparent assessment of
sentencing data indicating that current penalties are too
lenient, '' Conaboy told McCollum in a letter last week. "~ “We
suggest that the (Judiciary) Committee might ... find it helpful to
consider relevant sentencing data before making final decisions on
this or similar bills.''

Conaboy noted this was the second time in recent years that
Congress had directed the Sentencing Commission to toughen
penalties for trafficking in child pornography. The previous
instance was in November 1991.

Under the new bill's guidelines, for example, the sentence range
for a first-time offender convicted of creating child pornography
would be 70 to 87 months, up from the current 57 to 71 months. The
range for a first-time offender convicted of trafficking in such
pornography would be increased to 24 to 30 months, up from 18 to 24
months.

Sentences for transporting children across state lines for
prostitution or other criminal sexual activity would jump to 30 to
37 months from 21 to 27 months.

Rep. Charles Schumer, D-N.Y., said his support for the
legislation was tempered by his concern about more pressing social
problems that need to be addressed.

"Make no mistake about it, child pornography is an abhorrent
act,'' Schumer said. "“"But ... 99 percent of the people are not
affected by it at all. ... There are lots of problems pulling apart
families ... and I hope we will devote a great deal of time to
those. '’

The House has grappled recently with Contract With America''
proposals for tax breaks for adoptions and elder care, and
child-support enforcement and it was addressing an overhaul of the
nation's welfare system Wednesday.-

The Judiciary Committee also passed, 26-6, a measure that would
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broaden the definition of housing for the elderly under the Fair
Housing Act to any facility in which at least 80 percent of the
units are occupied by a person 55 years of age or older. Such
facilities would be exempt from certain anti-discrimination
provisions of the fair housing law.
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Date: 04/04/95 Time: 13:50
House Votes To Increase Prison Terms For Child Pornography

WASHINGTON (AP) Prison terms would be increased for people
convicted of federal child pornography or prostitution offenses
under a "~ “Contract With America'' measure approved by the House on
Tuesday.

By a 417-0 vote, the House passed the Sexual Crimes Against
Children Prevention Act, which directs the U.S. Sentencing
Commission to change its guidelines to raise the range of sentences
for child pornography and prostitution.

The commission, an independent body within the judicial branch,
develops guildelines for federal judges to use in sentencing.

"“Child pornography and child prostitution are two of the most
horrendous and repulsive crimes that can possibly exist,'' said
Rep. Steven Schiff, R-N.M.

In addition, Schiff said, the growing use of computers for
trafficking in child pornography or soliciting children to
participate means that it can reach a greatly expanded audience.

Under the new bill's guidelines, the sentence range for a
first-time offender convicted of creating child pornography would
be 70 to 87 months, up from the current 57 to 71 months. The range
for a first-time offender convicted of trafficking in such
pornography would be increased to 24 to 30 months, from the current
18 to 24 months.

Sentences for transporting children across state lines for
prostitution or other criminal sexual activity would jump to 30 to
37 months, from 21 to 27 months now.

The Justice Department supports the bill, but Sentencing
Commission Chairman Richard Conaboy has objected to it.

""The proposed legislation would increase penalties for
trafficking in child pornography without any apparent assessment of
sentencing data indicating that current penalties are too
lenient, '' Conaboy told Rep. Bill McCollum, R-Fla., in a letter
last month. McCollum, chairman of the House Judiciary subcommittee
on crime, wrote the bill.

Conaboy noted this was the second time in recent years that
Congress had directed the sentencing commission to toughen
penalties for trafficking in child pornography. The penalties
previously were increased in November 1991.
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