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Handgun Violence Prevention Act (P.L. 103-159), which went into effect February 
28, 1994. During phase I, the Brady Act requires a 5-day waiting period for handgun 
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PURPOSE

Since 1968, convicted felons, illegal drug users, and fugitives 

from justice have been barred by federal law from purchasing guns 

from federally licensed firearms dealers.^ Even so, until Congress 

enacted the Brady Handgun Violence Prevention Act, there were no 

national procedures for dealers to verify whether any of their 

customers were ineligible purchasers.^ Beginning February 28,

1994, Brady imposed a 5-day waiting period to allow state or local 

law enforcement officers time to conduct presale background checks 

on purchasers of handguns. The checks are to determine, on the 

basis of criminal history and other available records, if the 

prospective purchasers are prohibited by federal, state, or local 

laws from buying handguns.

In reviewing the first full year of Brady implementation, GAO's 

objectives were to determine (1) how frequently the 5-day waiting 

period and background checks were resulting in denying criminals 

and other ineligible individuals the opportunity to purchase

^Under the Gun Control Act of 1968, other ineligible purchasers

Forces, persons who have renounced their U.S. citizenship, and 
aliens illegally or unlawfully in the United States. In this 
report, we will refer to these aliens as "illegal aliens.

^The act is named for former White House press secretary James 
Brady, who was permanently disabled by a gunshot wound sustained 
during an attempted assassination of President Reagan.
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handguns from federally licensed dealers; (2) the extent to which 

such denials have resulted in follow-up enforcement actions (e.g., 

arrests and prosecutions) against convicted felons and other 

ineligible purchasers who falsely complete the handgun purchase 

application form; and (3) the implications of the various legal

challenges to Brady.

BACKGROUND

Enacted after several years of extensive public debate, Brady 

continues to be controversial. Opponents of gun control note that 

criminals can easily circumvent the law by purchasing handguns on 

the secondary market or by having friends or spouses without a 

criminal record make the purchases from dealers. Proponents 

acknowledge that criminal records checks alone will not prevent 

felons from obtaining firearms but say the checks could reduce 

dealer sales to disqualified persons and complement other crime 

control measures, such as stiffer mandatory sentences for firearms

offenses.

At the time of GAO's review, Brady's provisions were applicable to 

26 states ("Brady states"). The other 24 states screen handgun 

purchasers through a permit system or other procedures that, 

according to the Bureau of Alcohol, Tobacco and Firearms (ATF), 

meet or exceed Brady's requirements. ATF, within the Department of
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the Treasury, licenses gun dealers and is responsible for 

overseeing their compliance with Brady.

Generally, the law enforcement community has strongly supported 

gr'ady, as evidenced by public endorsements from the International 

Association of Chiefs of Police and other organizations.

Nonetheless, some sheriffs have filed federal lawsuits essentially 

contending, among other things, that the background check provision 

of Brady is beyond the scope of Congress' Commerce Clause powers 

and, therefore, is inconsistent with the Tenth Amendment. Eight of 

the nine court cases are separate filings by individual sheriffs-- 

each having jurisdictional responsibility for one county or parish 

in his respective state--whereas the ninth and most recent case was 

filed by the Wyoming Sheriff's Association. By December 1994, 

federal district courts had ruled in favor of the respective 

sheriff in five of the six cases decided. All six cases were 

appealed to U.S. circuit courts. In September 1995, the U.S. Court 

of Appeals for the Ninth Circuit reversed two of the federal 

district courts' decisions, saying the federal government can 

require state and local law enforcement agencies to check records 

of prospective handgun buyers. As of October 1995, the four 

remaining federal district court cases were still under appeal.

^According to ATF data, there was a total of about 92,000 federal 
firearms licenses held by gun dealers in the 26 Brady states, as of 
March 31, 1995.
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Brady does not impose any reporting requirements on gun dealers or 

law enforcement officials. In fact, there are various statutory 

provisions that restrict the use of firearms-related information 

and prohibit the establishment of systems to register firearms, 

firearms owners, or firearms transactions. Thus, except for 

estimates, no comprehensive or national data on handgun purchase 

applications and denials are available. As reported by the 

Treasury Department, limited surveys by ATF found denial rates of 

4.7 percent Bradv T.aw: The First 100 Days) and 3.5 percent

mnP-Ypar Proare.qs Report: Bradv Handgun Violence Prevention ActJ 

in selected jurisdictions.

RF.SnLTS IN BRIEF

The legislative history of Brady gives no indication of what 

policymakers expected or considered to be a reasonable denial rate. 

In the 20 judgmentally selected jurisdictions (7 statewide and 13 

local) GAO surveyed, it found that the law enforcement agencies 

designated to conduct background checks of prospective handgun 

purchasers cumulatively denied 19,740 (4.3 percent) of the 457,020 

applications processed during the first year of Brady s 

implementation. In 15 of the jurisdictions with more detailed 

records, GAO found that the denial rate varied from jurisdiction to 

jurisdiction, in part, because law enforcement officials did not 

use common or standard criteria in making denials. For instance, 

regarding criminal history disqualifiers, some jurisdictions made
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denials only if the records showed a felony conviction or pending 

indictment, but other jurisdictions also denied on the basis of 

outstanding misdemeanor warrants, including warrants for unpaid 

traffic tickets. Also, in three jurisdictions in Texas, 

application forms being sent to wrong law enforcement agencies was 

a primary factor causing denial rates of 14.5, 18.5, and 26.8 

percent.

Only 4 of the 15 jurisdictions had sufficiently detailed records to 

permit GAO to quantify denials based on violent crimes. GAO found 

that denials of applicants who had been convicted of or indicted 

for aggravated assault, murder, rape, or robbery totalled 371 and 

represented 0.2 percent of the applications and 4.9 percent of the 

denials in these 4 jurisdictions.

With limited exceptions, law enforcement officers in the 15 

jurisdictions told GAO they relied solely on criminal history 

records in conducting background checks because no databases were 

available for searching the other prohibited categories, such as 

illegal aliens and dishonorably discharged veterans. The 

exceptions involve four jurisdictions in which law enforcement 

officials also routinely checked for mental history 

disqualification by using records from local courts and/or from 

state- or county-operated mental health facilities.
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Due to the way cases are coded in the Department of Justice s 

databases, the number of Brady-related prosecutions was not readily 

quantifiable. Available information indicated, however, that the 

number of prosecutions was relatively small and that such follow-up 

enforcement action was not a priority of Justice or U.S. Attorneys. 

On the other hand. Justice and ATF officials emphasized that the 

primary goal of Brady is being achieved; that is, felons are being 

prevented from buying handguns from federally licensed gun dealers.

The full effects of the court challenges to Brady will not be known 

until all appeals are decided. In the meantime, indications are 

that background checks are still being conducted in seven of the 

nine jurisdictions involved in the lawsuits, while no checks have 

been conducted at all in the other two jurisdictions. The Justice 

Department has determined that it lacks authority to impose 

penalties or otherwise prosecute chief law enforcement officers who 

choose not to conduct background checks. Moreover, Brady provides 

neither Justice nor Treasury the authority to redesignate chief law 

enforcement officers in situations where the initially designated 

officers do not perform the background checks.
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Brady Results: Handgun Purchase Denials

and Follow-up Enforcement Actions

In analyzing denial statistics and reasons in 15 jurisdictions, GAO 

found that almost half (48.7 percent) of the denials were because 

the prospective handgun purchasers had felony or misdemeanor 

criminal histories, 4.1 percent were based on other Brady 

ineligible categories, 0.8 percent involved restraining orders, 7.6 

percent involved traffic offenses, and the remaining 38.9 percent 

were based on administrative or other reasons.

Of the denials based on criminal histories, the vast majority (91.8 

p0j;c0nt) were for felony-related reasons, although some differences 

existed among the jurisdictions regarding the course of action 

taken in response to records showing a felony arrest but not 

showing a disposition. The other denials in the criminal history 

category involved prospective handgun purchasers with outstanding 

misdemeanor warrants. Law enforcement officials in the respective 

jurisdictions told GAO that any individual with an outstanding 

misdemeanor warrant is considered to be a fugitive from justice.

Given the absence of pertinent databases, denials based upon the 

other Brady ineligible categories were relatively few. GAO found 

that most of these denials resulted coincidentally from searches of
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criminal history records. For example, in some instances, the 

records showed arrests or convictions for violations of immigration 

laws or absences without leave from the military.

Among the 15 jurisdictions, 2 cities in Texas (Fort Worth and 

Houston) accounted for all denials (1,413 total) specifically 

identified as involving unpaid parlcing tickets or other traffic 

offenses. However, four other jurisdictions also made denials 

based on outstanding misdemeanor warrants, of which an 

indeterminable number were for traffic offenses.

With 38.9 percent of the total denials in the 15 jurisdictions, 

administrative or other reasons represented the second highest 

category of denials. Within this category, 97.2 percent of the 

denials were due to gun dealers transmitting handgun purchase 

application forms to the wrong law enforcement agency. All of the 

denials involving missent forms were made by three jurisdictions in 

Texas--the cities of Fort Worth and Houston and Harris County. 

Denials based on missent forms represented 61.0 percent of the 

total denials within these three jurisdictions. This volume 

largely explains why Fort Worth, Houston, and Harris County had the 

highest overall denial rates--14.5, 18.5, and 26.8 percent, 

respectively--among the 15 jurisdictions GAO analyzed.

On the basis of queries to the agency's field offices, ATF 

headquarters staff told GAO that as of July 1995, a total of at
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least seven persons (nationally) had been successfully prosecuted 

for making false statements on the Brady handgun purchase form.

Three of the cases involved individuals who lied about drug-related 

convictions. The subsequent prosecutions of these individuals 

resulted in prison or custody sentences of 12 to 24 months. The 

other four cases (related gun-trafficking cases) involved 

individuals who had falsified state identification cards and the 

Brady handgun purchase form to portray themselves as residents of 

West Virginia when, in fact, they resided in New York. All four 

defendants pled guilty. Three defendants were sentenced to 2 years 

probation, and the fourth was sentenced to 6 months home 

confinement and 3 years probation.

Effects of Court Challenges to Brady

In five of the six cases decided as of July 1995, the federal 

district courts have held Brady's background check provision to be 

unconstitutional as a violation of the Tenth Amendment. However, 

the courts left intact the 5-day waiting period and other core 

elements of Brady. In the sixth case, the court held that the 

Brady background check provision was consistent with the Tenth 

Amendment. In September 1995, the U.S. Court of Appeals for the 

Ninth Circuit reversed two of the rulings of unconstitutionality. 

The appeals court held that the federal government can impose the 

minimal burden of requiring state and local agencies to check the 

records of prospective handgun buyers.
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Despite the federal district court rulings, indications were that 

background checks were still being conducted in seven of the nine 

jurisdictions in which lawsuits had been filed. On the other hand, 

even though Brady has been in effect since February 28, 1994, 

indications were that no background checks on handgun purchasers 

had been conducted in the other two jurisdictions-Iberia Parish, 

Louisiana, and Ravalli County, Montana.

RF.CQMMENDATIONS

GAO is making no recommendations in this report.

anF.Nrv COMMENTS

11
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THAPTER 1

INTRODUCTION

Effective February 28, 1994, the Brady Handgun Violence Prevention

Act (Brady)^ requires firearms licensees, such as licensed firearms

dealers, to, among other things, request a presale background check

on handgun purchasers. The checks are to be conducted by the chief

law enforcement officer (CLEO) in the purchaser's residence

community to determine, on the basis Of available records, if the

individual is legally prohibited from buying the firearm under the

provisions of federal, state, or local law.' Brady calls for ’

implementation in two phases. Under phase I, or the interim

provisions, the sale may not be completed for 5 days unless the

dealer receives an approval from the CLEO before that time. Under

the phase II permanent provisions effective November 30, 1998, the

5-day waiting period requirement terminates and presale inquiries

for all firearms sales will be made only to a national background

check system that will be operated by the Federal Bureau of

Investigation (FBI).

"P.L. 103-159, 107 Stat. 1536 (1993).

'Brady defines a CLEO as the "chief of police, sheriff, or an
equivalent officer or the designee of any such individual. In 
some states--by agreement among the applicable law enforcement
agencies--the state police department serves as the CLEO.

16



RRADY CALLS FOR BACKGROUND CHECKS

OF PROSPF.rTTVE HANDGUN PURCHASERS

DRAFT

since early 1987, Congress has considered various versions of

legislation restricting access to handguns. These legislative

efforts were labeled "Brady" bills--referring to James Brady, the

Reagan Administration Press Secretary who was permanently disabled

by a gunshot wound sustained during an attempted assassination of

the President. Many of the early legislative efforts called for a

waiting period for handgun purchases. The waiting period was

designed, in most instances, to allow for the "opportunity" to

conduct background checks, not the imposition of a mandatory

background check requirement. Often, this opportunity meant that a

copy of the application form was to be sent to the applicable local

law enforcement agency. In addition, the waiting period was

described as providing a cooling-off period to deter impulse

purchases. Brady opponents objected to the waiting period and

offered amendments or substitute legislation typically calling for

systems that would allow point-of-sale background checks to screen

out criminals and not delay or otherwise interfere with the rights

of law-abiding citizens to buy and own guns.

The current two-phased approach, first introduced in 1991 and

described by its original sponsors as a compromise, (1) includes a

waiting period that allows CLEOs time to conduct the background

17
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check required of them® and (2) provides for the eventual point-of- 

sale background check system. To do this, Brady amends the Gun 

Control Act of 1968,'^ which contains the principal federal 

restrictions on commerce in small arms and ammunition.

Since passage of the 1968 act, the Bureau of Alcohol, Tobacco and 

Firearms (ATF) has licensed and regulated manufacturers, importers, 

dealers, and pawnbrokers in firearms. Under the 1968 act, as 

amended, those licensees (hereinafter referred to as gun dealers) 

are prohibited from selling firearms or ammunition to anyone they 

know or have reasonable cause to believe (1) has been convicted of 

(or is under indictment for), in any court, a crime punishable by 

more than 1 year in prison; (2) is a fugitive; (3) is an unlawful 

user of a controlled substance; (4) has been adjudicated as a 

mental defective or has been committed to a mental institution; (5) 

is an illegal alien; (6) is a dishonorably discharged veteran of 

the Armed Forces; or (7) is a person who has renounced U.S. 

citizenship. Under the 1968 act, persons purchasing a firearm from 

a licensed dealer were required to certify their eligibility, but 

no background checks or other verification of the information 

supplied was required. In contrast, while including the 1968 

prohibitions and also requiring buyers to certify their

®Brady provides that a CLEO "shall make a reasonable effort" in 
conducting a background check.

"P.L. 90-618, 82 stat. 1213 (1968).

18
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eligibility, Brady is the first federal legislation providing for

presale background checks to verify such eligibility.

An eighth prohibited category of purchasers was added by the

Violent Crime Control and Law Enforcement Act of 1994 (P.L. 103-

322, 108 stat. 1796 (1994)). Generally, the 1994 Crime Act

provides that it is unlawful for any person to possess or receive

any firearm if that person is subject to a court order that

"restrains such person from harassing, stalking, or

threatening an intimate partner of such person or child of

such intimate partner or person, or engaging in other conduct

that would place an intimate partner in reasonable fear of

bodily injury to the partner or child."

Under Brady requirements, a prospective handgun purchaser must

complete a form--generally referred to as the Brady form (see app.

I)--giving his or her name, date of birth, and residence address

and certifying that he or she is not a member of various categories

prohibited from buying a firearm.® Then, within 1 business day,

the gun dealer must provide notice of the form's contents to the

CLEO of the area in which the buyer's residence is located. The

CLEO must then "make a reasonable effort" to ascertain within 5

business days whether the sale would violate federal, state, or

®As discussed further in chapter 2, as of the time of our review,
the Brady form had not been updated to include the "restraining
order" category of prohibited purchasers.
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local law, including research in whatever state and local record 

keeping systems are available and the FBI-operated National Crime 

Information Center files (see fig. 1.1).
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Figure 1.1: Flowchart of Handgun Purchase Application and
Rarknround Check Procedures Under Phase I of Brady

Start of process

Prospective buyer 
completes secoon A of 

ATF Form 5300.35, 
Statement of Intent to 
Obtain A Handgun(s).

Dealer verifies the 
prospective buyer's 
identfy, completes 

section B of the form, 
and transmits copy of 

the form to CLEO.

criminal history _ 
databases tor 
records on the 

prospective buyer

rm completed 
correctly and 

submitted c proper 
CLEO?

CLEO denies 
the handgun 

purchase.

Local, state, and 
federal records.

CLEO informs dealer 
of approval. Or.it 
the dealer has not 

heard from the CLEO 
vrithin 5 days

CLEO intonms dealer 
of deni^. and the 
dealer informs the 
prospective buyer

/ Do records \ 
indicate that the 

prospective buyer 
—IS ineligible^^

Dealer transfers 
handgun to the 
buyer.

CLEO
informs
dealer.

Process
finished.

Denied
buyer

,^eals'’

Denial
reversed?

Dealer transfers 
hartdgun to the 

buyer

Process
finished.

Source: Developed by GAO on the basis of discussions with ATF
officials and reviews of Brady.
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The CLEO may allow the sale to proceed at any time during the

waiting period by advising the gun dealer that the applicant has

not been determined to be a prohibited person. Alternatively, if

not notified to the contrary, the gun dealer may assume that the

purchaser is not disqualified and complete the sale upon expiration

of the 5-day period. However, if the search reveals that the

applicant is ineligible to receive a handgun, the CLEO is to (1)

notify the dealer (without providing the reason) that the sale is

denied and (2) instruct the dealer to refer the buyer to the CLEO

if the buyer has questions or otherwise challenges the denial.

Generally, such questions or challenges are sometimes referred to

as "administrative appeals," even though practices are somewhat

less formal than this term implies. For instance, by providing the

law enforcement officer additional documentation, a buyer may be

able to reverse a denial that initially resulted from inaccurate or

incomplete information in the databases searched. Brady also

provided a remedy for erroneous denial of a firearm. Generally,

any person denied a firearm (1) due to the provision of erroneous

information or (2) who was not prohibited from receipt of a firearm

may bring action to direct the correction of the erroneous

information or that the transfer be approved. In any such action,

the court may allow the prevailing party a reasonable attorney's

fee as part of the costs.

Finally, under Brady, states that screen handgun purchasers--e.g.,

through a permit system or some other procedure for conducting

22
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criminal background checks--are exempt from the law. As of

February 28, 1995, 24_states had systems in place that ATF
Vdetermined were acceptable alternatives to Brady. Residents,

dealers, and law enforcement officials in the other ^6 states--the

so-called "Brady states"--are subject to Brady’s waiting period

requirements (see app. II).

EFFECTIVE IMPLEMENTATION LARGELY DEPENDS

UPON THE CQOPFRATION OF LOCAL LAW ENFORCEMENT

OFFICIATE AND OUN DEALERS

To be implemented effectively, Brady depends on the cooperation of

local law enforcement officials and gun dealers. However, Brady

provides no federal funds to local law enforcement agencies to

conduct the background checks, and, according to the Department of

Justice (DOJ), these agencies cannot be penalized for refusing to

conduct them.® In addition, several local law enforcement

officials have challenged in court the background check

requirement. Gun dealers are heavily relied on to stop prohibited

persons from buying guns, but ATF lacks the resources to inspect

all gun dealers to ensure compliance with Brady. For instance, at

®0n the other hand, millions of dollars in federal grants have been
awarded to states to improve their criminal history record systems.
For example, the Crime Control Act of 1990 required states to
devote a portion of grant funds provided to them under the Omnibus
Crime Control and Safe Streets Act of 1968 to improvement of their
criminal justice records. More recently, additional grant funds
for improving criminal history record systems were made available
to meet the goals of Brady and the National Child Protection Act of
1993 .

23
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a January 1994 congressional hearing, the ATF Director testified

that;

"With 285,000 licensees and only 240 ATF inspectors to check

their premises and the records that they keep to ensure

compliance, it would take approximately 10 years for us to

inspect all the gun dealers."^®

More recently, the number of licensed dealers has begun to decline-

-to about 220,000^^ by the end of March 1995--partly as a result of

the increase in the license fee required by the Federal Firearms

License Reform Act of 1993.Another contributing factor is the

1994 Crime Act, which required that gun dealers certify compliance

with state and local law as a condition for a license. On the

other hand, even if ATF had more resources to inspect gun dealers,

there are legislated limits on the frequency of compliance

inspections. For instance, under 18 U.S.C. 923, absent reasonable

cause or a warrant, ATF can inspect or examine a licensed dealer

"not more than once during any 12-month period" to ensure

compliance with record-keeping requirements.

“According to ATF data, about 92,000 federal firearms licenses were
held by gun dealers in the 26 Brady states, as of March 31, 199 .

“P.L. 103-159, 107 Stat. 1545 (1993).

“Section 923 of title 18 also provides for inspections or
examinations without such reasonable cause or
specified situations in connection with a criminal investigation.
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Finally, while gun dealers are required to maintain a copy of

completed Brady forms for at least 5 years, the dealers are not

required to report information from the forms to federal

authorities. Brady allows CLEOs to retain forms for individuals

denied a purchase but requires that all other forms be destroyed

within 20 days. CLEOs also are not required to maintain or report

data. In fact, there are various statutory provisions that

restrict the use of firearms-related information and prohibit the

establishment of systems to register firearms, firearms owners, or

firearms transactions. Thus, there are no readily available data

that would allow for monitoring trends in handgun purchases and

denials or otherwise judge the impact of Brady.

POT.ICYFTAKF.RB RF.COCNIZE THAT BRADY WILL

NOT KEEP AT.L CRIMINALS FROM OBTAINING HANDGUNS

In July 1995, the Department of Justice issued a report on guns and

crime in the United States. Among other information, the report

noted that:

Over 40 million handguns have been produced in the United

States since 1973. Most guns are not used to commit crimes.

Further, most crime is not committed with guns. However, most

gun crime is committed with handguns.

^^Department of Justice, Office of Justice Programs, Marianne W.
Zawitz, "Guns Used in Crime", Bureau of Justice Statistics Selected
Finding.'^ Number 5 (July 1995, NCJ-148201).
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During 1993, there were 4.4 million murders, rapes, robberies, 

and aggravated assaults in the United States, and more than 

one-fourth of these violent crimes involved the use of a gun.

From 1985 through 1994, the FBI received an annual average of 

over 274,000 reports of stolen guns. By definition, all 

stolen guns are available to criminals.

At the request of police agencies, ATF's National Tracing 

Center will trace firearms back to their original point of 

sale. More than three-quarters of the 83,000 guns used in 

crime that ATF traced for law enforcement agencies in 1994 

were handguns.

Policymakers recognize that even a perfect felon identification 

system will not keep most felons from obtaining firearms and that 

Brady may not directly result in measurable reductions of gun- 

related crimes. For example, neither the Gun Control Act of 1968 

nor Brady apply to transactions between nonlicensed individuals. 

Tens of millions of handguns are already in private hands. Thus, 

the apparently sizable numbers of handgun transactions that take 

place between private individuals, such as at gun shows and even 

"on the street," are not subject to Brady's requirements. In fact, 

the purpose of Brady is to prevent convicted felons and other 

ineligible persons from purchasing firearms from licensed dealers.
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Opponents of Brady point to a 1991 survey of state prison inmates,

which showed that 73 percent of those who had ever possessed a

handgun did not purchase it from a gun dealer. Generally,

opponents contend that it is a mistake to claim Brady prevents

criminals from obtaining handguns since anyone denied a purchase

from a licensed dealer can easily obtain a gun from another source

and will almost certainly do so. Also, denied applicants may have

friends or spouses without a criminal record make the purchases

from dealers for them.

On the other hand, Brady proponents use the same study to counter

that 27 percent of those inmates surveyed obtained their firearms

from licensed gun dealers and argue that no criminals should be

able to buy guns from licensed dealers. Proponents acknowledge

that criminal records checks alone will not prevent felons from

obtaining firearms but could reduce dealer sales to disqualified

persons; complement other crime control measures, such as stiffer

mandatory sentences for firearms offenses; and clamp down on

illegal gun trafficking.^®

i®U.S. Department of Justice, Office of Justice Programs, bureau of

^369ir,WasMng^S:: nce,15rch 1M3,.

i®For a more detailed discussion of firearms regulation issues, see
Office of Technology Assessment, Automated Record Checks of Firearm
Pnrrha.sers: T.s.c;ues and Options, OTA-TCT-497 (Washington, D.C.:
U.S. Government Printing Office, July 1991).
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As part of our continuing efforts to provide Congress with 

information on the effectiveness of violence prevention 

legislation, ^ initiated this review of the implementation of 

phase I of Brady. Our overall objectives were to determine

how frequently the 5-day waiting period and background checks 

were resulting in criminals and other ineligible individuals 

being denied the opportunity to purchase handguns from 

federally licensed dealers. (See ch. 2.)

the extent to which handgun purchase denials had resulted in 

federal follow-up enforcement actions (e.g., arrests and 

prosecutions) against convicted felons and other ineligible 

purchasers who falsely complete the Brady form. (See ch. 2.)

the effects of the various legal challenges to Brady. For 

instance, we were particularly interested in whether 

background checks of handgun purchasers were being conducted 

in those jurisdictions represented by CLEOs who had filed 

lawsuits challenging the constitutionality of Brady. If no 

background checks were being conducted in certain 

jurisdictions, we wanted to determine why and what alternative 

arrangements were permissible or practical. (See ch. 3.)
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To obtain a broad understanding of these phase I implementation

issues, we contacted a number of relevant governmental and private

organizations. For example, we interviewed ATF headquarters and

district officials responsible for promulgating Brady regulations

and providing training and guidance to CLEOs and federally licensed

gun dealers. We obtained additional national perspectives by

contacting the following industry and special interest

organizations; Americans for Effective Law Enforcement; the

Citizens Committee for the Right to Keep and Bear Arms; the

Coalition to Stop Gun Violence; Gun Owners of America; Handgun

Control, Inc.; the International Association of Chiefs of Police;

the Law Enforcement Alliance of America; the National Rifle

Association; and the National Sheriffs' Association.

TO determine how frequently the 5-day waiting period and background

checks were resulting in denials, we judgmentally selected and

contacted 20 state and local law enforcement agencies in 12 (46

percent) of the Brady states. In seven of the Brady states we

contacted, a state agency conducted background checks for all

jurisdictions within the state. In the other 5 Brady states (13

jurisdictions), local agencies were responsible for the background

checks. Also, as noted in table 1.1, 14 of the 20 agencies we

contacted were surveyed earlier by ATF for Treasury's interim

report on Brady's impact.
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Table 1.1: State and Local Law Enforcement Agencies Contacted by

GAO

II state
Jurisdiction 
(state, county, 

parish, or city)

Law enforcement \

agency

II Arizona State Department of Public Safety

1 Arkansas State State Police

npnraia Clayton County® Sheriff's Office

Cobb County® Sheriff’s Office

Dekalb County® Department of Public Safety

Fulton County® Sheriff's Department

Kentucky State® State Police

T.mii s iana Bossier Parish® Sheriff’s Department

Caddo Parish® Sheriff's Office

Nevada State Department of Motor Vehicles 
and Public Safety

Ohio State® Bureau of Criminal 
Identification and 
Investigation

Pennsylvania Allegheny County® Sheriff's Office

South Carolina State State Law Enforcement
Division

Texas City of Abilene® Police Department

City of Fort Worth Police Department

Harris County® Sheriff's Department

City of Houston® Police Department

City of Pasadena® Police Department

Washington City of Seattle® Police Department

West Virginia State
State Police |

^ATF surveyed these 14 jurisdictions and 2 others (Gwinnett County,
Georgia and providence, Rhode Island) as a basis for the Treasury
Department's report, The Brady Law: The First 100 Da^ (July 27,
1994) . We did not include Gwinnett County and Providence in
survey because those jurisdictions do not maintain cumulative dat .
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Brady does not require any reports from CLEOs or gun dealers. In

fact, there are various statutory provisions that restrict the use

of firearms-related information and prohibit the establishment of

systems to register firearms, firearms owners, or firearms

transactions. Thus, there were no readily available data for

monitoring national trends in handgun purchases and denials.

Consequently, we relied on the voluntary cooperation of selected

state and local law enforcement officials to provide data on the

number and results of Brady background checks performed in their

respective jurisdictions. For its initial Brady report, ATF had

already developed cooperative working relationships with 16 CLEOs

in 8 states.^’' Thus, after first checking with ATF officials, we

selected 14 of those 16 jurisdictions to build upon the already

established relationships.^® We did not select Gwinnett County,

Georgia, and Providence, Rhode Island, because those jurisdictions

do not maintain cumulative data. Two of the 16 CLEOs selected by

ATF have statewide (Kentucky and Ohio) responsibilities for

performing background checks of prospective handgun buyers. To

provide broader coverage, we selected all the other Brady states

that have a centralized agency with statewide responsibility for

^^Department of the Treasury, The Brady Law: The First 100 Davs.
July 27, 1994.

^®At the time we made these selections, ATF officials told us that
they had no further survey or reporting plans with respect to Brady
Act results in these or other jurisdictions. Subsequently,
however, in response to the Clinton administration’s request for a
1-year anniversary assessment of the act, the Treasury Department
issued another report, One-Year Progress Report: Brady Handgun
Violence Prevention Act (February 28, 1995). We discuss that
report further in chapter 2.
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performing background checks--Arizona, Arkansas, Nevada, South 

Carolina, and West Virginia. Finally, because press accounts 

listed the Fort Worth, Texas, Police Department as having one of 

the highest handgun denial rates in the nation, we included that 

jurisdiction in our review, which resulted in a total of 20 

jurisdictions.

Then, from each of the 20 applicable law enforcement agencies, we 

obtained available statistics on the number of Brady handgun 

purchase forms processed and the number denied during the first 

year of Brady implementation, February 28, 1994, through February 

28, 1995. We used this information to calculate jurisdiction- 

specific denial rates, as well as an overall denial rate for the 20 

jurisdictions. Although we did not verify the accuracy of the data 

obtained, during our on-site visits to three jurisdictions-- 

Arkansas; South Carolina; and Fort Worth, Texas--and in numerous 

follow-up telephone calls with the other 17 jurisdictions, we 

discussed the procedures for gathering and compiling the data and 

have no reason to believe the data are unreliable. However, the 

denial rates we calculated are not projectable beyond the 

jurisdictions covered.

In contacting the law enforcement officials in these jurisdictions, 

we also inquired about the availability and completeness of 

databases to conduct background checks. Our inquiries included 

questions covering criminal history databases, as well as possible 

data sources covering drug users, illegal aliens, and other
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categories of ineligible purchasers. Regarding criminal history- 

databases, for example, we were interested in what course of action

was taken if the background search found incomplete records--

particularly records showing a felony arrest but not showing a

disposition.

Also, besides quantifying, we were interested in categorizing and

analyzing the various reasons used by law enforcement officials in

the 20 jurisdictions to deny handgun purchases. However, we found

that only 15 of the jurisdictions maintained records (some more

detailed than others) showing reasons for denials. Thus, our

categorization and analysis of denial reasons is limited to these

15 jurisdictions--6 states, 3 counties, 2 parishes, and 4 cities.

Moreover, only four of these jurisdictions--two states, a county,

and a city--had sufficiently detailed information to allow us to

quantify the number of felony-related denials involving violent

crime convictions or indictments.

Regarding follow-up enforcement actions on convicted felons and

others who falsely complete Brady handgun purchase forms, we

interviewed DOJ officials and reviewed documents prepared by DOJ

officials responsible for establishing law enforcement policy

guidance. From DOJ officials, as well as from ATF headquarters

officials, we obtained available information on the number of cases

referred by ATF field offices, the number declined for prosecution

by U.S. Attorney Offices, and the number actually prosecuted. We

analyzed summary information provided by ATF on the prosecuted
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cases. The summary information covered the nature of the charges, 

the individuals' past criminal histories, and any resulting 

convictions and sentences. For example, we were interested in 

whether the defendants were charged only with lying on the Brady 

form, or whether form falsification was an ancillary charge added 

in with other charges. Similarly, we were interested in whether 

the defendants had criminal histories showing convictions for 

violent felonies. Finally, we were interested in the types of 

sentences received by convicted defendants.

In studying implications of the various legal challenges to Brady, 

we first reviewed the applicable federal district court decisions. 

Then, to determine the Department of Justice's position on the 

legal challenges, we interviewed the Acting Assistant Attorney 

General, as well as his Special Counsel.

Also, we interviewed staff from ATF's Office of Chief Counsel and 

other relevant officials at the agency's headquarters, as well as 

ATF officials in field offices encompassing jurisdictions involved 

in court challenges to Brady. In so doing, we obtained information 

and views on (1) whether background checks have been or are being 

performed in those jurisdictions in which CLEOs have challenged 

Brady; (2) what ATF's statutory and/or operational responsibility 

is with respect to CLEOs and their performance of Brady background 

checks; (3) ATF's role with respect to the designation of alternate 

CLEOs to perform the Brady background checks; and (4) what actions, 

if any, ATF has taken regarding Brady background checks on
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prospective handgun buyers in the jurisdictions involved in the

lawsuits.

We conducted our review in Arkansas; Georgia; South Carolina;

Texas; and Washington, D.C., from July 1994 through August 1995 in

accordance with generally accepted government auditing standards.
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CHAPTER 2

BRADY RESULTS: HANDGUN PURCHASE DENIALS

AND FOLLOW-UP ENFORCEMENT ACTIONS

We calculated handgun purchase denial rates and tried to determine 

if follow-up enforcement actions were being taken. We and ATF 

surveyed jurisdictions to determine denial rates. ATF calculated 

an average denial rate of 4.7 percent in 16 jurisdictions for the 

first 3 months of Brady implementation and 3.5 percent in 30 

jurisdictions for the first year of Brady. We calculated an 

average denial rate of 4.3 percent in 20 jurisdictions for the 

first year of Brady. In following up on reasons for denials, we 

determined that (1) most of the jurisdictions in our survey relied 

only on criminal history records and (2) comprehensive data on 

background check results were not available. We were not able to 

quantify follow-up enforcement actions due to the way cases were 

coded in DOJ's databases, but we were able to determine that, as of 

July 1995, at least seven Brady-related cases were successfully 

prosecuted.
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COMPREHENSIVE DATA ON

BACKGROUND CHECK RESULTS

WERENOTAVAILABLE

DRAFT

Comprehensive data on the number of handgun purchase applications

and denials under Brady were not available. Brady contains no

reporting requirements, so neither gun dealers nor law enforcement

officers are required to accumulate and report statistics on the

number of handgun purchase applications processed or denied. In

fact, with respect to the protection of individual privacy rights,

Brady contains certain prohibitions on the use of Brady-related

background information as well as prohibiting the establishment of

a registry of firearms, firearms owners, or firearms transactions.

Under Brady, after approving a handgun sale, the CLEO who conducted

the background check must destroy all purchaser-related

information, including the copy of the handgun purchase application

form, ATE Form 5300.35 (see app. I for a copy of the form).

Moreover, Brady does not require either CLEOs or gun dealers to

record and report Brady-related statistics. As a result, the

accumulation of data on the volume of and the reasons for handgun

purchase denials is left to the discretion of the applicable CLEOs.

Consequently, attempts to study the results or impact of Brady are

largely dependent upon the voluntary cooperation of the CLEOs

responsible for conducting the background checks.
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To develop a systematic approach for monitoring Brady's impact on 

the acquisition and use of firearms, in September 1994 the Justice 

Department's Bureau of Justice Statistics (BJS) entered into an 

agreement with the Regional Justice Information Service (REJIS).^^ 

Under the terms of the agreement, REJIS is designing an information 

system, called the Firearms Inquiries Statistical System, to 

routinely collect data from volunteer samples of the estimated 

22,000 local law enforcement officers and from state criminal 

history repositories, the FBI, and ATF. The primary objectives of 

this information system are to (1) identify, describe, and 

categorize the procedures used to implement Brady; (2) measure 

results of Brady in terms of the number of applications accepted 

and denied, the reasons for the denials, and the actions taken as a 

result of the denials; and (3) create a database to permit analyses 

of the use of firearms in the commission of crimes. BJS officials 

anticipate that initial output under the system will be available 

around December 1995.

In the interim, ATF has conducted two limited-scope surveys in 

selected Brady states. The results of these surveys, as well as 

the results of our similarly limited-scope survey, are discussed in 

the following sections.

^^REJIS, located in St. Louis, Missouri, is a quasi-governmental 
organization that provides data processing services to criminal 
justice agencies.
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RESULTS OF TWO ATF SURVEYS

OF SELECTED JURISDICTIONS

ATF's initial survey of Brady's results covered approximately the

first 3 months of implementation.^® In conducting the survey, ATF

contacted state and local law enforcement officers representing 16

jurisdictions--2 states, 7 counties, 2 parishes, and 5 cities.

For handgun purchase applications processed by the respective law

enforcement officers within these 16 jurisdictions, ATF found that

the overall denial rate was 4.7 percent.

The report on ATF's second survey of Brady's results was issued on

the first anniversary of the act's effective date.^^ In conducting

this survey, which provided data covering the period March 1994

through January 1995, ATF contacted law enforcement officers

representing 30 jurisdictions--7 states, 9 counties, 1 parish, 12

cities, and Puerto Rico. As table 2.1 shows, for handgun purchase

applications processed by the respective law enforcement officers

within these 30 jurisdictions, ATF found that the overall denial

rate was 3.5 percent.

^°Department of the Treasury, The Bradv Law: The First 100 Davs.
July 27, 1994.

^^See table 1.1 in chapter 1 for a listing of the 16 jurisdictions
surveyed by ATF.

^^Department of the Treasury, One-Year Progress Report: Bradv
Handgun Violence Prevention Act. February 28, 1995.



DRAFT
Table 2.1:___Statistics on Handgun Purchase Applications Processed
and Denied in 30 Jurisdictions Contacted bv ATF, March 1994- 
Januarv 1995

State Jurisdiction Law enforcement agency

Number of Brady 
handgun 

applications
Denial
rate
(percent)Processed Denied

Alabama Jefferson County Sheriff's Department 19,646 964 4.9
Alaska City of Anchorage Police Department 6,960 111 1.6
Arizona" City of Phoenix Police Department 28,708 1,718 6.0

State Department of Public 
Safety

32,374 776 2.4

Arkansas State State Police 25,434 472 1.9
Georgia Dekalb County*^ Department of Public 

Safety
4,685 680 14.5

Kansas Elk County Sheriff's Department 15 0 ■ 0.0
Kentucky State State Police 58,474 2,030 3 . 5
Louisiana New Orleans

Parish
Superintendent of
Police

5,337 607 11.4

Maine City of Lewiston Police Department 190 6 3.2
Mississippi Rankin County Sheriff's Department 1,150 24 2.1
Montana Yellowstone

County
Sheriff's Department 698 12 1.7

City of Billings Police Department 1,519 11 0.7
Nevada State Department of Motor 

Vehicles and Public 
Safety

33,550 522 1.6

New Mexico City of
Albuquerque

Police Department .5,338 192 3.6

North
Carolina^

Rowan County Sheriff's Department — — —

North Dakota Cass County Sheriff's Department 735 9 1.2
Ohio State Bureau of Criminal 

Identification 
and Investigation

61,074 447 0.7

Oklahoma City of Oklahoma 
City

Police Department 9,197 165 1.8

Pennsylvania City of 
Philadelphia

Police Department 10,238 487 4.8

Puerto Rico Puerto Rico Superintendent of
Police

5,390 150 2.8
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State Jurisdiction Law enforcement agency

Number of Brady 
handgun 

applications
Denial
rate
(percent)Processed Denied

Rhode Island City of
Providence‘S

Police Department 175 10 5.7

South
Carolina

State State Law Enforcement 
Division

55,171 2,199 4.0

South Dakota Minnehaha County Sheriff's Department 236 6 2.5
Texas Harris County® Sheriff's Department 10,139 1,117 11.0

City of Houston® Police Department 32,137 2,442 7.6
Vermont City of

Montpelier
Police Department 38 2 5.3

Washington City of Seattle Police Department 6,213 154 2.5
West
Virginia

State State Police 25,712 182 0.7

Wyoming City of Cheyenne Police Department 1,012 11 1.1

Totals 441,545 15,506 3.5

Note: These denial rates are jurisdiction-specific and are not
projectable to other jurisdictions.

^The data presented are for 4 months only. From February 28,
1994, through September 30, 1994, Brady background checks in
Arizona were performed by local law enforcement officers.
Effective October 1, 1994, the Arizona Department of Public
Safety took over responsibility for performing background checks
on all prospective handgun buyers who reside in Arizona.

“"The data ATF obtained from the Dekalb County Department of
Public Safety come from only one of the Department's three
divisions that process Brady forms.

■^No data were available for Rowan County, North Carolina.

'^The Providence Police Department does not maintain cumulative
data on results of Brady background checks. The data presented
are for the month of January 1995 only.

®The number of denials for Harris County and the City of Houston
(Texas) do not include handgun purchase applications that were
missent to these jurisdictions.

Source: Department of the Treasury, One-Year Progress Report:
Brady Handgun Violence Prevention Act. February 28, 1995, pages
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4-6. Notes "a" through "e" are GAO's clarifications of ATF's 
data.

The rates presented in Treasury's One-Year Progress Report do not 

reflect the fact that some of the initially denied applications 

were subsequently approved, following administrative or other 

appeal procedures.For example, the following information 

about the number of appealed denials was presented in June 1995 

correspondence from DOJ in response to congressional requesters:

"In its survey, ATF identified 15,506 handgun denials 

pursuant to the Brady Law. Of this number, 2,048 rejections 

were administratively appealed. Of these, 1,620 were 

resolved administratively, but ATF does not have information

^^In its One-Year Progress Report, the Treasury Department used 
other data and assumptions to arrive at an estimate of total 
handgun purchase denials for all Brady states. The report noted 
that historical data--from certain states that have their own laws 
requiring screening of prospective purchasers of handguns--show 
that an overall denial rate of 2.5 percent would be a conservative 
figure. Treasury applied this percentage to the total number of 
firearms-related queries (1,638,838) made to the FBI's criminal 
history database, that is, queries made by state and local law 
enforcement authorities during the period March 1994 through 
January 1995. Thus, for this 11-month period. Treasury estimated 
that potential denials in the Brady states totalled 40,971.

^^If all 2,048 appeals are successful, the overall denial rate for 
the 30 jurisdictions surveyed by ATF would be 3.0 percent rather 
than the 3.5-percent rate shown in the Treasury's One-Year Progress 
Report.
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concerning the dispositions. ATF reports that two of the

15,506 denials were successfully appealed in court.

"ATF does not have any information concerning the basis for

the denials or the reasons for any reversals of initial

denials. As you are no doubt aware, under the Brady Law,

the responsibility for determining whether an applicant

seeking to purchase a pistol is eligible to do so rests with

local Chief Law Enforcement Officers (CLEOs). ATF informs

us that many CLEOs maintain no statistical data concerning

the specific basis for a Brady denial and lack the resources

for doing so. Accordingly, ATF has never requested the

submission of such information and, in fact, lacks the

authority to require its collection.

RESULTS OF GAO SURVEY OF

20 SELECTED JURISDICTIONS

In conducting our survey to obtain data covering the first full

year of Brady Act implementation, we contacted state and local

law enforcement officers representing 20 jurisdictions--the 7

^^Separately addressed letters (both dated June 21, 1995) to Senator
Phil Gramm and Senator Jon Kyi from DOJ's Office of Legislative
Affairs.
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Brady states that have centralized background check procedures, 6 

counties, 2 parishes, and 5 cities. As table 2.2 shows, for 

handgun purchase applications processed ,by the respective law 

enforcement officers within these 20 jurisdictions, we found that 

the overall denial rate was 4.3 percent.

Our survey of 20 jurisdictions and ATF's survey of 30 

jurisdictions (see table 2.1) include 11 jurisdictions covered in 

both surveys--the 7 Brady states that have centralized background 

check procedures; 2 counties (Dekalb County, Georgia, and Harris 

County, Texas); and 2 cities (Houston, Texas, and Seattle, 

Washington). Our data differ from ATF data, in part, because we 

surveyed a longer time period--see, for example, the differences 

reported for Arizona and Kentucky. However, for Harris County 

and the City of Houston, we also include numerous denials for 

applications sent to the wrong law enforcement agency; these were 

not reported by ATF. Finally, the numbers of denials we report 

for Arkansas; Dekalb County, Georgia; and Ohio are lower than 

ATF's numbers, in part, because our denial data were adjusted for 

successful appeals.
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Table 2.2: Statistics on Handgun Purchase Applications Processed
and Denied in 20 Jurisdictions Contacted by GAO. February 28.
1994-Februarv 28. 1995

state Jurisdiction
Law enforcement 
agency

Number of
Brady handgun 
applications

Denial
rate

(percentage)Processed Denied

Arizona
State Department of

Public Safety*
40,185 928 2.3

Arkansas State State Police 27,933 377 1.3
Georgia Clayton County Sheriff's Office 2,484 146 5.9

Cobb County*" Sheriff's Office 4,298 151 3.5
Dekalb County*" Department of

Public Safety
4,791 409 8.5

Fulton County Sheriff's Department 5,369 256 4.8
Kentucky State State Police' 69,420 2,045 2.9
Louisiana Bossier Parish Sheriff's Department 1,983 49 2.5

Caddo Parish Sheriff's Office 5,727 220 3.8
Nevada State Department

of Motor Vehicles and 
Public Safety

38,719 531 1.4

Ohio State Bureau of Criminal 
Identification 
& Investigation

67,101 406 0.6

Pennsylvania Allegheny County*" Sheriff's Office 26,005 288 1.1
South Carolina State State Law Enforcement 

Division
62,812 1,980 3.2

Texas City of Abilene Police Department 1,876 18 1.0

City of
Fort Worth

Police Department"* 8,904 1,288 14.5

Harris County Sheriff's Department 14,514 3,892 26.8
City of Houston Police Department 34,203 6,322 18.5
City of Pasadena Police Department 3,071 112 3.6

Washington City of Seattle*" Police Department 7,048 103 1.5
West Virginia State*" State Police 30,577 219 0.7
Totals 457,020 19,740 4.3

^Arizona data cover the period October 1994 through February
1995.
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‘'These jurisdictions do not maintain detailed information on the 
reasons for handgun purchase denials.

‘'Kentucky data cover the period February 28, 1994, through 
February 25, 1995.

“^Fort Worth Police Department data cover the period February 28, 
1994, through March 3, 1995.
Source: Data provided to GAO by the law enforcement agencies.

Only 15 of the 20 jurisdictions we surveyed maintained records 

(some more detailed than others) showing reasons for denials. 

During the period covered by our survey (February 28, 1994, 

through February 28, 1995), the respective law enforcement 

officers within these 15 jurisdictions conducted background 

checks involving a total of 384,301 handgun purchase applications 

and denied 18,570, a denial rate of 4.8 percent. Figure 2.1 

shows the variance of denial rates across the jurisdictions we 

contacted. As table 2.3 shows, for each of these 15 

jurisdictions, we analyzed the reasons for the denials and 

arrayed the relevant statistics among five categories, each of 

which is discussed separately.
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Figure 2.1:----Denial Rates in the 20 Jurisdicrions GAO Contarr^H.

February 28, 1994-Februarv 28. 1995
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Table 2.3: Summary of Handgun Purchase Denial Statistics for 15 Jurisdictions Contacted

bv GAO. February 28. 1994-Februarv 28. 1995

state

Jurisdiction (state, 
county, parish, or 
city)

Number of denials arrayed by reason categories

Total
denials in 
jurisdictions

Criminal
history
records

Other
Brady Act
ineligible
categories

1994
Crime Act 
(restraining 
orders)

Traffic
offenses

Administrative 
or other

Arizona State 928 0 0 0 0 928

Arkansas State 374 3 0 0 0 377

Georgia Clayton County 106 36 1 0 3 146

Fulton County 256 0 0 0 0 256

Kentucky State 1,903 0 142 0 0 2,045

Louisiana Bossier Parish 47 0 0 0 2 49

Caddo Parish 220 0 0 0 0 220

Nevada State 467 62 2 0 0 531

Ohio State 376 27 0 0 3 406

South Carolina State 1,904 43 0 0 33 1,980

Texas City of Abilene 11 6 0 0 1 18

City of Fort Worth 197 9 0 505 577 1,288

Harris County 1,238 27 0 0 2,627 3,892

City of Houston 905 539 0 908 3,970 6,322

City of Pasadena 111 1 0 0 0 112

Total number by category of denials 9,043 753 145 1,413 7,216 18,570

Category totals as a percentage of 
jurisdiction totals

48.7 4.1 0.8 7.6 38.9 100.1"

^Percentage does not total 100.0 due to rounding.

Source: Sununary of data presented in tables III.2 through III.16.
□
>
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Criminal History Records

DRAFT
Our review of total denials (18,570) for the 15 jurisdictions
showed that 9,043, or 48.7 percent, were based on criminal history
records (see table 2.3). Of the 9,043 criminal history denials,
8,299 (91.8 percent) were for either a felony indictment; a felony
arrest (with no final disposition shown, e.g., dismissal,
acquittal, or conviction); a felony conviction; or an outstanding
felony warrant (see table III.l).

Next, we attempted to determine how many of the felony-related
denials involved violent crimes--aggravated assault, murder, rape,
and robbery--as defined by the FBI. However, only 4 of the 15
jurisdictions had sufficiently detailed information for this
analysis. For those four jurisdictions, denials based on violent
crimes averaged 10.8 percent of the felony-related denials, 4.9
percent of total denials, and 0.2 percent of total applications
(see table 2.4).

Table 2.4: Violent Crime-Related Denials in Four Jurisdictions

Jurisdiction

Violent crimes as a percent of
Felony-related

denials Total denials
Total

applications

Fort Worth,
Texas

21.0 2.3 0.3

Harris County,
Texas

13.1 3.4 0.9

Ohio 16.5 15.3 0.1
South Carolina 7.7 7.4 0.2
Weighted
average

10.8 4.9 0.2

Source: Developed by GAO on the basis of information provided by
the law enforcement agencies.
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Among the 15 jurisdictions, we found differences regarding actions 

taken in response to records showing a felony arrest but not 

showing a disposition. Law enforcement officers in 4 jurisdictions 

denied a total of 365 handgun purchase applications based on 

records showing a felony arrest but not showing a disposition (see 

summary table III.l). The four jurisdictions are Arkansas (table 

III.3); Clayton County, Georgia (table III.4); Nevada (table 

III.9); and Abilene, Texas (table III.12). Generally, in such 

situations, the law enforcement officials told us it was incumbent 

upon the applicants to contact the appropriate law enforcement 

agency and provide evidence of a purchase-qualifying resolution of 

the arrest.

Some of the other jurisdictions do not follow the practice of 

making denials on the basis of felony arrest records alone. For 

example, an official with the South Carolina State Law Enforcement 

Division told us that if a purchase-disqualifying disposition 

cannot be determined within 5 business days, the handgun sale is 

allowed to proceed. The official added that as of the end of March 

1995, the Division has had only one case in which the disposition 

of a felony charge against a prospective handgun buyer could not be 

determined within 5 business days. In that case, the applicant was 

allowed to purchase a handgun; subsequently, however, case 

disposition information showed that the purchase should have been 

denied. Law enforcement officials from the Division reportedly 

retrieved the handgun from the purchaser.
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Misdemeanor warrants accounted for 452 (2.4 percent) of the 18,570

denials (see table III.l). These 452 denials represent 5.0 percent

of the 9,043 criminal history denials. Of the 15 jurisdictions

providing data on reasons for handgun purchase denials, 7 denied

handgun purchases on the basis of outstanding misdemeanor warrants-

-4 states (Arizona, Arkansas,^® Kentucky, and South Carolina); 1

parish (Bossier Parish, Louisiana); and 2 cities (Fort Worth and

Pasadena, Texas). Three of these 7 jurisdictions accounted for 380

(84.1 percent) of the denials--Arizona (table III.2), the City of

Fort Worth (table III.13), and the City of Pasadena (table III.16).

In each of these jurisdictions, law enforcement officers told us

that while neither state nor local laws prohibit misdemeanants from

purchasing handguns, these persons are considered fugitives from

justice, a prohibited category under Brady.

Denials Based on Other

Brady Ineligible Categories

Our review of total denials (18,570) for the 15 jurisdictions

showed that 753, or 4.1 percent, were based on the other ineligible

categories under Brady--fugitives from justice, unlawful drug users

or addicts, individuals adjudicated mentally defective or

committed, persons dishonorably discharged from the armed services.

^^Effective January 1, 1995, the Arkansas State Police stopped using
misdemeanor warrants as a basis for denying handgun purchases.
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illegal aliens, and individuals who have renounced their U.S. 

citizenship (see tables 2.3 and III.l).

These ineligible purchasers, sometimes referred to as the "other- 

than-felons" categories, are particularly difficult for CLEOs to 

identify. In 1990, for instance, a study sponsored by DOJ reported 

that few databases contain information on these categories of 

individuals.

The lack of databases containing information on the other-than- 

felons categories restricts the ability of law enforcement officers 

to identify prospective handgun buyers who fall into one of these 

categories. For instance, law enforcement officers in 11 of the 15 

jurisdictions told us that they rely solely on the national and/or 

state criminal history databases to obtain information on the 

other-than-felons categories. According to several officers, 

information concerning the other-than-felons categories is only 

coincidentally included in the criminal history databases. For 

example, Arkansas officials made a "mental defective" denial 

because criminal history records showed that an individual charged 

with battery and criminal property damage had been adjudicated "not 

guilty by reason of insanity." Thus, while Brady specifies a 

number of other-than-felons ineligibility categories, most law

^"'U.S. Department of Justice, Bureau of Justice Statistics, 
Identifying Persons, Other Than Felons, Ineligible to Purchase 
Firearms: A Feasibility Study. ENFORTH Corporation (Cambridge, 
Massachusetts: May 1990).
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enforcement officers have no way to check purchasers' backgrounds

with respect to these disqualifiers. In a few instances,

information on these categories may be found in criminal history

records. The following sections present more specifics on these

disqualifying categories in the 15 jurisdictions we analyzed.

Fugitives From Justice

Nonfelon fugitives from justice accounted for 160 (21.2 percent) of

the 753 total denials in the other-than-felons categories (see

table III.l). The 160 denials were made in 5 jurisdictions;

however, the City of Houston (Texas) with 57 denials accounted for

35.6 percent of these denials (see table III.15). According to a

Houston Police Department official, when background checks identify

a fugitive, the information is passed on to the Department's

Fugitive Division to first verify that the warrant is still active

and, if so, to serve the warrant. In the other four jurisdictions,

officers told us that it is their respective agency's policy to

first confirm that the warrant is still active and, if it is,

either serve it or inform the originating agency, which is then

responsible for any enforcement action.

Unlawful Drug Users or Addicts

Applicants classified as unlawful drug users or addicts accounted

for 357 (47.4 percent) of the 753 other-than-felons denials (see
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table III.l). All 357 denials were in the Texas jurisdictions of 

Abilene (table III.12) and Houston (table III.15). According to 

law enforcement officers in these jurisdictions, the denials for 

unlawful drug use were based on criminal history records showing 

that the prospective buyers had arrests for minor drug offenses.

Adjudicated Mentally Defective or Committed to a Mental 

Facility

Prospective handgun buyers classified as having been adjudicated 

mentally defective or committed accounted for 38 (5.0 percent) of 

the 753 other-than-felons denials (see table III.l). These 38 

denials were made in 8 jurisdictions. The states of Arlcansas and 

Nevada and the City of Houston, Texas, cumulatively denied 10 

handgun purchases solely on the basis of mental problems noted in 

the prospective buyers' criminal history records. Two counties 

(Clayton County, Georgia, and Harris County, Texas) denied a total 

of 10 handgun purchases on the basis of local court records. The 

state of Ohio and the city of Fort Worth, Texas, denied a total of 

13 handgun purchases on the basis of state or county mental health 

records. For example, six handgun purchases were denied in Ohio on 

the basis of state mental hospital records checks (see table 

III.10, note b); and seven purchases were denied by the Fort Worth, 

Texas, Police Department on the basis of county mental health 

center records (see table III.13, note d). In the remaining 

jurisdiction. South Carolina, five denials were the result of
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relatives of the prospective handgun buyers contacting the state

police and submitting physicians' statements confirming that the

prospective buyers previously had been committed to a mental

institution (see table III.11, note e).

Dishonorable Discharges From the Armed Forces

Prospective handgun buyers classified as having been dishonorably

discharged from the U.S. Armed Forces accounted for 49 (6.5

percent) of the 753 denials in the other-than-felons category (see

table III.l) . These 49 denials were made in 6 jurisdictions--3

states (Nevada, Ohio, and South Carolina); 1 county (Harris County,

Texas); and 2 cities (Houston and Pasadena, Texas). In each of

these jurisdictions, law enforcement officers told us that these

denials were based on criminal history records showing arrests for

being absent without leave from the military.

Illegal Aliens

Illegal aliens accounted for 149 (19.8 percent) of the 753 other- 

than-felons denials (see table III.l). The 149 denials were made

in 6 jurisdictions--2 states (Nevada and South Carolina); 1 Texas

county (Harris County); and 3 Texas cities (Abilene, Fort Worth,

and Houston)--on the basis of searches of criminal history records

The Houston Police Department accounted for 112 (75.2 percent) of

the 149 denials (see table III.15). Beyond denying the handgun
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sales to the illegal aliens, the Houston Police Department took no 

other follow-up enforcement or referral action. The other three 

Texas jurisdictions followed this same procedure. In only the two 

state jurisdictions did law enforcement officers tell us that they 

notify the Immigration and Naturalization Service when illegal 

aliens are identified.

Renounced U.S. Citizenship

In the 15 jurisdictions we analyzed, we found no denials based on 

renounced U.S. citizenship (see table III.l).

Denials Based on the 1994 Crime Act

The Violent Crime Control and Law Enforcement Act of 1994 amended 

18 U.S.C. Section 922(g) to add another prohibited category to 

those already listed in federal firearms statutes. Generally, the 

1994 act states that it is unlawful for any person to possess or 

receive any firearm if that person is subject to a court order that

"restrains such person from harassing, stalking, or 

threatening an intimate partner of such person or child of 

such intimate partner or person, or engaging in other conduct 

that would place an intimate partner in reasonable fear of 

bodily injury to the partner or child."
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As discussed in chapter 1, Brady requires prospective handgun

purchasers to certify that they are not a member of various

categories prohibited from possessing or receiving a firearm. The

categories contained in Brady reflect but do not reference those

categories found at section 922(g) as they existed before the 1994

Crime Act. Thus, according to ATF's Associate Chief Counsel

(Firearms and Explosives), even though the 1994 Crime Act amended

section 922(g), Brady itself was not amended to add the court order

prohibition. The official told us that ATF had provided the

Department of the Treasury a list of legislative proposals,

including a proposed technical amendment to Brady. Further, the

Associate Chief Counsel told us that as a practical matter, ATF has

been educating law enforcement officers about the "restraining

order" disqualifying category and that applicants can be denied on

this basis, even though ATF Form 5300.35 (see app. I) is awaiting

modification pending passage of the technical amendment.

In the 15 jurisdictions we analyzed, 14^ (0.8 percent) of the

18,570 handgun purchase denials were based on the 1994 Crime Act

(see table 2.3 and table III.l). The 145 denials were made in 3

jurisdictions--! denial in Clayton County, Georgia (table III.4);

142 denials in Kentucky (table III.6); and 2 denials in Nevada

(table III.9). According to an official with the Kentucky State

Police--representing the jurisdiction with 97.9 percent of the

^®As of July 1995, Brady had not been amended to include the court
order prohibition.
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denials in this category--the 142 denials in Kentucky were based on

domestic violence orders, which are similar to restraining orders

but expire (under Kentucky law) after 1 year.

Denials Based on Traffic Offenses

Traffic offenses accounted for 1,413 (7.6 percent) of the 18,570

denials (see tables 2.3 and III.l). of the 15 jurisdictions we

analyzed, 2 (both in Texas) accounted for all of the 1,413 traffic- 

related denials. The Houston Police Department accounted for 908

(64.3 percent) of the denials (see table III.15); and the Fort

Worth Police Department accounted for the remaining 505 denials, or

35.7 percent (see table III.13). In addition to the 1,413 denials

in Houston and Fort Worth, 4 other jurisdictions denied handgun

purchases to prospective handgun buyers who had outstanding

misdemeanor warrants, of which an indeterminable number were for

traffic offenses, according to officials from these jurisdictions.^®

Denials Based on Administrative or Other Reasons

Denials based on administrative or other reasons accounted for

7,216 (38.9 percent) of the 18,570 handgun purchase denials in the

15 jurisdictions we analyzed (see table 2.3). These 7,216 denials

were based on a variety of reasons, as table III.l shows, but the

These four jurisdictions are Arizona (table III.2, note c) ;
Arkansas (table III.3, note b); Kentucky (table III.6, note b); and
Bossier Parish, Louisiana (table III.7, note a).
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large majority involved application forms sent to the wrong law

enforcement agency. It is worth noting that these denials are not

based on arbitrary reasons. With respect to application forms sent

to the wrong agency, Brady authorizes only the CLEO of the place of

residence of the purchaser to approve the sale. Incomplete forms

are also to be denied.

Of the 7,216 administrative or other denials, 7,012 (97.2 percent)

were the result of gun dealers sending handgun purchase

applications to the wrong law enforcement agency. Three Texas

jurisdictions accounted for all the denials in this category--the

city of Fort Worth had 434 denials (table III.13); Harris County

had 2,608 denials (table III. 14); and the city of Houston had 3,970

denials (table III.15).

Our review of denial records at the Fort Worth Police Department

indicated that many of the misdirected applications may have

resulted from jurisdictional confusion. For example, we found

that the vast majority of the Fort Worth Police Department's 434

denials in this category involved individuals with addresses near

but not within the incorporated limits of the city. Although the

number of missent Brady forms might suggest something more than

confusion or carelessness, our analyses did not show any clear

^°In Texas, the responsibility for performing Brady background
checks on prospective handgun buyers falls on chiefs of police for
residents of incorporated cities or towns and on county sheriffs
for residents of unincorporated areas.
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patterns, except that the levels of missent forms remained 

relatively constant throughout the year. In June 1995, we shared 

our Fort Worth analyses with ATF headquarters and applicable field 

office officials who told us that ATF's response to jurisdictional 

confusion is to disseminate clarifying information to licensed gun 

dealers.

ATF AND DOJ OFFICIALS VIEW BRADY 

PRIMARILY AS A MEANS TO DENY PURCHASES 

TO CRIMINALS

On February 28, 1994--the effective date of Brady--the Assistant 

Attorney General (Criminal Division) sent all U.S. Attorneys a 

memorandum emphasizing the "new prosecutorial opportunities" 

created by the act. Among other matters, this memorandum stated 

that:

"When a person falsely completes a Brady form and a timely 

check determines that the person is ineligible to purchase a 

handgun, in the discretion of the prosecutor and police, an 

effort may be made to arrest and prosecute the person. This 

may involve inviting the person to pick up the handgun and 

arresting the person as s/he picks it up or even staking out 

the dealership at which the gun is scheduled to be picked up 

in the case of a dangerous fugitive. In the case where the 

handgun is actually transferred to a prohibited person because
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the criminal history data check is untimely, seeking a search

and/or arrest warrant and prosecuting the individual should be

considered.

"Federal prosecutors ought to pay particular attention to

intelligence information known to state and local law

enforcement agencies in this regard. When individuals

suspected of other violent and/or drug trafficking conduct are

attempting to purchase handguns and are ineligible to do so,

the investigation and prosecution of such individuals ought to

be regarded as a priority."

In September 1994, at a congressional hearing on the prosecution of

federal gun crimes, the Assistant Attorney General (Criminal

Division) testified that:

"[Before the Brady Act] ... there was no means by which ...

falsification [of handgun purchase forms] would routinely be

brought to the attention of at least the U.S. Attorneys. The

Brady bill, now, puts into place, with the help of the ATF

working with their local police officers and law enforcement,

a means by which I think we will start getting more referrals

with respect to false statements on gun applications."^^

^^Prosecution of Federal Gun Crimes: Hearings Before the
Subcommittee on Crime and Criminal Justice of the House Committee
on the Judiciary, 103d Cong., 2d Sess. 51 (1994).



DRAFT
In June 1995, DOJ correspondence to congressional requesters 

pointed out that reliable statistics on referrals and prosecutions 

with respect to such false statements generally were not available 

and, indeed, perhaps would not be meaningful even if they were 

available:

"[S]tatistics maintained by the Department's Executive Office 

of United States' Attorneys reflect that, since enactment of 

the Brady Law, a total of 162 prosecutions have been initiated 

in which the making of a false statement in connection with 

the acquisition or attempted acquisition of a firearm (18 

U.S.C. Section 922(a)(6)) was the principal charge. It is not 

possible to determine readily the number of these prosecutions 

that were initiated as the result of the falsification of 

statements on Brady forms, as opposed to the falsification of 

statements on other federal firearms acquisition forms. ... 

In addition, this number does not reflect cases in which 

charges may have been brought under Section 922(a)(6) as part 

of a larger prosecution involving other, possibly more serious 

charges, since some of the computer systems in operation in 

U.S. Attorneys' offices are able to track only the lead 

charge. More detailed information would require a review of 

the case file in each of the Section 922(a)(6) prosecutions

^^According to an ATF official we contacted, besides the Brady form 
(see app. I), the only other federal firearms acquisition form is 

ATF Form 4473 ("Firearms Transaction Record"), which has been in 
use since the Gun Control Act of 1968.
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reported by the United States Attorneys, a task that would be

unduly burdensome to undertake.

"Such statistics are not a meaningful measure of the

effectiveness of the Brady Law. ... [T]he statute was not

primarily intended as a prosecutive mechanism but rather as a

means of keeping handguns out of the hands of convicted

felons, fugitives, and other prohibited persons. From an

enforcement perspective, the Brady Law fully serves its

purpose when it succeeds in thwarting the acquisition of a

firearm by such individuals. By that standard, the success of

the Brady Law is reflected by the fact that, since its

enactment, approximately 41,000” applications for the purchase

of handguns have been denied."”

In response to our inquiries about referrals and prosecutions

issues, the Acting Assistant Attorney General--who is a senior DOJ

official responsible for monitoring Brady implementation--

reinforced the view that the act was intended primarily to deter or

prevent unauthorized individuals from obtaining handguns from

federally licensed firearms dealers. In regard to the prospect of

prosecuting Brady-generated cases, the Special Counsel to the

”This figure represents a rounding up of 40,971, which is the
number of potential denials that the Treasury Department estimated
in its One-Year Progress Report (see footnote 7 in this chapter).

^Separately addressed letters (both dated June 21, 1995) to Senator
Phil Gramm and Senator Jon Kyi from DOJ's Office of Legislative
Affairs.
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Acting Assistant Attorney General stated that no new resources were 

provided to U.S. Attorney Offices, which already must make resource 

allocation decisions to address competing demands, including the 

emphasis in recent years on prosecuting drug kingpins and pursuing 

other complex, significant cases.

Similar views were expressed by ATF officials in response to our 

inquiries. For instance, the Special Agent in Charge of the 

Firearms Enforcement Branch (ATF headquarters) told us that Brady 

is achieving its primary purpose of preventing felons from being 

able to purchase handguns from gun dealers. However, most U.S. 

Attorneys do not view the act as being a prosecutorial tool to use 

frequently, irrespective of the volume of referrals and potential 

cases involving falsified Brady forms.

In April 1995, ATF headquarters staff queried the agency's field 

offices to obtain an estimate of the total number of Brady-related 

cases referred by ATF to U.S. Attorneys Offices. The resulting 

cumulative estimate was that as of February 1995, a total of 250 

such cases had been referred. Of the 250 referrals, 217 had been 

declined for prosecution, according to a DOJ Special Counsel. The 

DOJ official added that as of April 1995, the other referrals were 

still being evaluated with respect to whether fuller investigations 

were merited.
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Later, we inquired again about the prosecutive status of the open

referrals. The Special Agent in Charge of ATF's Firearms

Enforcement Branch told us that as of July 1995, at least seven

persons nationally had been successfully prosecuted for making

false statements on the Brady handgun purchase form. This official

provided us the supporting details for these prosecutions, which

are presented in table 2.5.



Table 2.5; Profile of Brady Cases Prosecuted by U.S. Attorneys, as of July 1995

Federal
Previous felony conviction(s) 
or other disqualifying basis 
falsely certified on the
Brady form

Brady Act prosecution charges and results

judicial
district Charge/statute Disposition

Louisiana
Eastern
District

Possession of crack cocaine 18 U.S.C. section 922(a)(6) 
and 922(n)

Pled guilty; 18 months in 
prison and, upon release, 3 
years supervision

Louisiana
Middle
District

Possession of a controlled 
substance

18 U.S.C. 922(a)(6) Pled guilty; 12 months custody

Rhode Island Delivery of cocaine Two counts of falsifying 
the Brady handgun purchase 
application form.
18 U.S.C. 922(a)(6)

Found guilty at trial; 2 years 
in prison, 3 years of 
supervised release

West Virginia 
Southern 
District

Assisted New York residents 
in obtaining false West 
Virginia identification

18 U.S.C. 922(a) (6), 
section 2

Pled guilty; 2 years probation

Resident of New York state 
falsely certified West
Virginia residence

18 U.S.C. 922 (a). (6) , 
section 2

Pled guilty; 6 months home 
confinement; 3 years probation

Resident of New York state 
falsely certified West
Virginia residence

18 U.S.C. 922(a)(6), 
section 2

Pled guilty; 2 years probation

Resident of New York state 
falsely certified West
Virginia residence

18 U.S.C. 922(a)(6), 
section 2

Pled guilty; 2 years probation

Note: According to ATF's Special Agent in Charge, Firearms Enforcement Branch, U.S.
Attorneys were prosecuting (as of July 1995) seyeral additional cases referred by ATF, but 
no details were publicly ayailable because judicial action was still pending.

Source: ATF's Firearms Enforcement Branch.
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As table 2.5 shows, four federal judicial districts account for the

seven Brady-related prosecutions. None of the prosecutions

involved prospective gun purchasers with previous convictions for

violent offenses. However, three of the cases did involve

individuals who lied on the Brady handgun purchase form about drug- 

related felony convictions. Table 2.5 also shows that the

subsequent Brady prosecutions of these individuals resulted in

prison or custody sentences of 12 to 24 months.

The other four cases--related gun-trafticking cases prosecuted

within the Southern District of West Virginia--involved individuals

who had falsified state identification cards and the Brady handgun

purchase form to portray themselves as residents of West Virginia

when, in fact, they were residents of New York. In all four cases,

the defendants pled guilty. Three of the four defendants were

sentenced to 2 years probation, and the fourth was sentenced to 6

months home confinement and 3 years probation.

CONCLUSIONS

No comprehensive, national data existed on handgun purchase

applications and denials for the first year of Brady; however,

limited data from ATF's and our surveys suggested that the denial

rates were around 4 percent in selected jurisdictions analyzed. In

the 15 jurisdictions we analyzed, about half of the denials were to
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individuals with felony or misdemeanor criminal histories. Denials 

based on the other Brady ineligible categories were relatively few, 

representing only 4.1 percent of the total denials in the 15 

jurisdictions.

Almost 40 percent of the total denials were because the gun dealers 

sent the Brady forms to the wrong CLEOs. This relatively high 

proportion skews the overall statistics because all of these 

denials occurred in 3 of the 15 jurisdictions. Further, it is not 

appropriate to assume that all of these purchases would have been 

denied if the forms had been sent to the proper CLEOs.

Although we were not able to quantify the number of Brady-related 

prosecutions, available information suggested that the number is 

relatively small nationally. DOJ views Brady as more of a 

deterrent than a prosecutive mechanism, and ATF estimated that most 

cases referred by ATF field offices to U.S. Attorneys have been 

declined.
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CHALLENGES TO BRADY: COURT CASES

AND RELATED LEGAL ISSUES

Although there is widespread support for Brady in the law

enforcement community, several legal challenges and the status of

federal authority to penalize or redesignate nonperforming CLEOs

have hampered enforcement of the act in some jurisdictions.

Several sheriffs and a sheriff's association have challenged the

constitutionality of the background check requirement, and most won

their cases at the federal district court level. However, one of

the three federal appeals courts considering the constitutionality

of Brady has held that the act is constitutional.

DOJ has determined that it lacks the authority to penalize or

redesignate CLEOs who choose not to check backgrounds of handgun

purchasers. ATE's National Tracing Center data did not show any

crime-related handgun purchases from licensed dealers in two

jurisdictions where no presale background checks had been

conducted.

FEDERAL COURT DECISIONS ARE MIXED
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Several Federal District Courts Have Ruled 

Against the Background Check Provision

Generally, the law enforcement community has strongly supported 

Brady. For example, a leading proponent of the act's provisions is 

the International Association of Chiefs of Police. During the 

extended debate leading to eventual passage of Brady, the 

Association expressed support for a 5-day waiting period to allow 

law enforcement officers an opportunity to conduct background 

checks on all prospective handgun purchasers.

Despite the generally widespread support of the law enforcement 

community, sheriffs and one sheriff's association in nine 

jurisdictions across the country have initiated court cases 

challenging the constitutionality of Brady, particularly the 

provision directing state or local law enforcement officers to make 

a reasonable effort to conduct background checks. The first eight

^^Generally, the sheriffs alleged, among other things, that the 
background check provision of Brady is beyond the scope of 
Congress' Commerce Clause powers (U.S. Const. Art. I Section 8. cl, 
3) and, therefore, is inconsistent with the Tenth Amendment to the 
U.S. Constitution. The Commerce Clause gives Congress the 
exclusive authority to regulate interstate commerce. The Tenth 
Amendment provides that powers not delegated to the federal 
government are reserved to the states and to the people.

^®Although not a party to any of the litigation, the International 
Association of Chiefs of Police filed .briefs in many of the cases 
supporting the Brady Act's provision. Joining the Association in 
this support were various other law enforcement groups--the Major 
Cities Chiefs of Police, the National Association of Police 
Organizations, the Fraternal Order of Police, the Police 
Foundation, the Federal Law Enforcement Officers Association, the 
Police Executive Research Forum, the National Troopers Coalition,
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cases are separate filings by individual sheriffs--each having

jurisdictional responsibility for one county or parish in his

respective state--and the ninth and most recent case was filed by

the Wyoming Sheriff's Association.^’'

As of July 1995, federal district courts had rendered decisions in

six of the nine cases, and all six cases were on appeal to federal

circuit courts. In five of the six decided cases, the courts have

held Brady's background check provision to be unconstitutional as a

violation of the Tenth Amendment. The first decision in the

several challenges to Brady was Printz v. United StatesIn that

May 1994 decision, for example, the Federal District Court for

Montana ruled that the background check provision substantially

commandeers state executive officers and indirectly commandeers the

legislative processes of the states to administer an unfunded

federal program. The court observed that the CLEOs are indirectly

required to allocate their resources to implement Brady instead of

using those resources to address problems important to their

constituents. In so ruling, the court rejected the federal

government's argument that the background check provision was

discretionary.

the National Organization of Black Law Enforcement Executives, and
the International Brotherhood of Police Organizations.

^■'The Wyoming Sheriff's Association has 23 member sheriffs, 1 for
each of the state's 23 counties.

^^Printz V. United States. 854 F. Supp. 1503 (D. Mont. 1994).
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The only federal district court ruling to date to hold that the 

Brady background check provision is consistent with the Tenth 

Amendment involves the case filed by a county sheriff in Texas 

(Kooa V. United States)In that case, also decided in May 1994, 

the Federal District Court for the Western District of Texas 

reasoned that Brady confers great discretion on the CLEO to 

determine what is a reasonable background search and that no search 

may be required if the circumstances dictate. The court concluded 

that Brady imposes only minimal duties on CLEOs.

From the government's perspective, five of the six district court 

decisions were adverse rulings in that the background check 

provision was deemed unconstitutional; therefore, DOJ has appealed 

the decisions. Even in these decisions, however, the courts 

generally left intact the other core elements of Brady, including 

the 5-day waiting period, and the Vermont court, for example, noted 

that CLEOs could perform background checks if they voluntarily 

chose to do so.

Initial Federal Appeals Court Decision Upholds 

Bradv's Backaround Check Provision

In September 1995, the U.S. Court of Appeals for the Ninth Circuit 

upheld the constitutionality of Brady, saying the federal 

government can require state and local law enforcement agencies to

^^Koog V. United States. 852 F. Supp. 1376 (W.D. Tex. 1994). 
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check the records of prospective handgun buyers. The court

reasoned that Brady's provision that law enforcement agencies "make

a reasonable effort to ascertain" the legality of a handgun

purchase is a minimal burden that the federal government can impose

on state and local law enforcement agencies. The court accordingly

reversed the judgments of the Arizona and Montana district courts,

which had held Brady unconstitutional as a violation of the Tenth

Amendment (see table 3.1).^^

^°Mack V. United States, 1995 U.S. App. LEXIS 25263 (Ninth Cir.
Sept. 8, 1995) .

^^This ruling applies to the Brady states in the Ninth Circuit.
These states are Alaska, Arizona, Montana, Nevada, and Washington,
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Table 3.1: Overview of Court Cases Filed bv Sheriffs Challenging the Constitutionality of Brady, as of
September 1995

State
Arizona

Louisiana

Mississippi

Montana

New Mexico

Jurisdiction 
of sheriff

Graham County

Iberia Parish

Forrest County

Ravalli County

Otero County

Federal district court information

Case citation or 
file number

Mack V. United 
States.
856 F. Supp. 1372 
(D. Ariz. 1994 )

Romero v. United 
States■
883 F. Supp. 1076 
(W.D. La. 1994)

McGee v. United
863^’supp. 321 

(S.D. Miss. 1994)

Printz V. United 
States■
854 F. Supp. 1503 
(D. Mont. 1994)

Lee V. United 
States.
(CIV. 94-1132 LH) 
(D. NM 1994)

Date
decided

6-28-94

12-8-94
(judgment
altered
2-6-95)

6-3-94

5-16-94

Pending

Decision
for"

Sheriff

Sheriff

Sheriff

Sheriff

Appeals status

District court decision 
reversed by the U.S. Court of 
Appeals for the Ninth Circuit 
(9-8-95) .
On appeal to the U.S. Court of 
Appeals for the Fifth Circuit; 
staid pending the Kooa and 
McGee decisions.
Consolidated with Kooa and is 
on appeal to the U.S. Court of 
Appeals for the Fifth Circuit.

District court decision 
reversed by the U.S. Court of 
Appeals for the Ninth Circuit 
(9-8-95) .

North
Carolina

Alamance County Frve V. United 
States. 
(2:95CV00034) 
(M.D. NC 1995)

Pending

o30
>

H



state

Texas

Vermont

Wyoming

Jurisdiction 
of sheriff

Val Verde 
County

Orange County

Statewide

Federal district court information

Case citation or 
file number

Koog V. United 
States.
852 F. Supp. 1376 
(W.D. Tex. 1994)
Frank v. United 
States■
860 F. Supp. 1030 
(D. Vt. 1994)

Wyoming Sherif f ' s 
Association v. 
United States.
Case No. 95 CV 066 
(D. Wy. 1995) ____

Date
decided

5-31-94

8-2-94

Pending

Decision
for^

U.S.

Sheriff

Appeals status

Consolidated with McGee and is 
on appeal to the U.S. Court of 
Appeals for the Fifth Circuit.

On appeal to the U.S. Court of 
Appeals for the Second Circuit,

®This refers specifically to court rulings on the Tenth Amendment constitutional challenge issue 
regarding the Brady background check provision.

Source; Data obtained from ATF Office of Chief Counsel and from documentation of the court decisions

O
33>
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NO BACKGROUND CHECKS HAD BEEN CONDUCTED 

IN TWO JURISDICTIONS

At the time of our review, no background checks were being 

conducted in two of the nine jurisdictions involving court 

challenges. However, indications were that background checks 

were being conducted in the other seven jurisdictions. The 

situation regarding each of these seven jurisdictions is as 

follows:

While district court decisions were pending in three of the 

cases, Brady requirements were still being implemented by 

the plaintiff sheriffs in the respective jurisdictions-- 

Otero County, New Mexico; Alamance County, North Carolina; 

and the counties in Wyoming.

Although the sheriff of Forrest County, Mississippi, was 

relieved of the requirement to conduct the Brady background 

checks by the district court's ruling, he said he continues 

to perform the background checks so that eligible purchasers 

do not have to wait 5 days.

Also, as noted above, the sheriff of Val Verde County,

Texas, lost his case in district court and, thus, is still 

conducting background checks.
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For Graham County, Arizona, and Orange County, Vermont,

state-level agencies had assumed responsibility for

conducting background checks. Effective October 1, 1994,

the Arizona Department of Public Safety assumed a

centralized role in conducting background checks for all

residents of that state. In Vermont, when the Orange County

sheriff refused to conduct background checks, the Vermont

Department of Public Safety voluntarily assumed this

responsibility in July 1994.

On the other hand, even though Brady has been in effect since

February 28, 1994, indications are that no background checks on

handgun purchasers have been conducted in the other two

jurisdictions--Iberia Parish, Louisiana, and Ravalli County,

Montana. The following sections provide more details about the

situations in these two jurisdictions.

Iberia Parish, Louisiana

In March 1995, we contacted a Group Supervisor in ATF's New

Orleans Area Office, whose geographic operating responsibilities

include Iberia Parish, Louisiana. According to the ATF Group

Supervisor:

After passage of Brady in November 1993, officials from the

Louisiana Attorney General's Office and the Louisiana State
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Police met to determine which law enforcement agency or 

agencies would be designated to perform background checks of 

prospective purchasers of handguns. The Louisiana State 

Police officials said their agency was not interested in 

serving as the CLEO for implementing Brady Act background 

checks. Thus, the Attorney General's Office and the State 

Police officials agreed that the sheriff of each parish 

should serve as CLEO.

Shortly thereafter, the Iberia Parish sheriff told dealers 

and ATF that he would not be performing background checks 

because he had insufficient resources to do so.

In February or March 1994, ATF staff visited the sheriff to 

discuss his decision not to perform Brady background checks, 

but the sheriff still insisted that he had insufficient 

resources and would not be performing background checks.

The ATF Group Supervisor told us that ATF had no authority to 

designate or require another law enforcement agency to perform 

the background checks in Iberia Parish and that as of March 1995, 

no agency had volunteered to take on the added responsibility. 

Later that month, we spoke with the sheriff of Iberia Parish. He 

told us that his office had never conducted any Brady background 

checks and that he did not know how many, if any, Brady forms had 

been received by his office.



Ravalli County, Montana
DRAFT

In February 1995, we contacted an inspector in ATF's Portland

Area Office, whose geographic responsibilities include Ravalli

County, Montana. According to the ATF inspector:

ATF's Portland Area Office is staffed with only eight

inspectors but is responsible for four states, one of which

is Montana. Generally, inspectors spend most of their time

on higher priority efforts and have no time for inspections

related to Brady Act implementation.

Thus, ATF staff do not know whether the Ravalli County

sheriff is conducting (or has ever conducted) any Brady

background checks. ATF staff have not attempted to arrange

alternative means for ensuring that background checks are

conducted of Ravalli County residents who purchase handguns.

In August 1995, we contacted the Sheriff of Ravalli County, and

he told us he had never conducted Brady background checks and had

no plans to do so.
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FEDERAL AGENCY AUTHORITY 

TO PENALIZE OR REDESIGNATE CLEOs

DOJ's Office of Legal Counsel has interpreted Brady's criminal 

penalty provisions to be inapplicable to state or local law 

enforcement officers in performance of their duties under the act 

and that the government, therefore, lacks the authority to 

prosecute such officials for violations of the act. A majority 

of the district courts considering the issue have either 

recognized or endorsed such interpretation. Moreover, 

responsible ATF and DOJ officials told us that neither Treasury 

nor DOJ has authority to redesignate CLEOs in situations where 

the initially designated CLEOs fail to perform their expected 

duties.

Applicability of Criminal Penalties to CLEOs

Section 102(c) of Brady amends 18 U.S.C. Section 924(a) by 

providing that whoever knowingly violates the act's requirements 

for presale background checks shall be fined not more than 

$1,000, imprisoned for not more than 1 year, or both. In March 

1994, after analyzing the application of these penalties to state 

and local law enforcement officials, DOJ's Office of Legal 

Counsel concluded that:
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"The history of the Act indicates that Congress did not

envision its criminal sanctions applying to CLEOs.

"This reasoning is reinforced by the great solicitude paid

to law enforcement officials in other provisions of the Act.

It would be incongruous to insulate the CLEO against

liability for damages . . . for providing erroneous

information that prevents a sale and then turn around and

subject him or her to criminal fine or imprisonment for

failure to perform ministerial acts. Our conclusion is

further supported by the impracticality, if not

impossibility, of prosecuting a chief law enforcement

officer for failing to make a 'reasonable effort.' The use

of the term 'reasonable effort' reflects Congress' apparent

intent to vest discretion in CLEOs by providing a flexible

statutory requirement. This elasticity, though common in

civil statutes, is unusual in criminal laws because it does

not clearly define a punishable act. It would be difficult

to prosecute a CLEO for failing to make a 'reasonable

effort', and such prosecution could be subject to a Fifth

Amendment due process challenge. In light of the fact that

applying criminal penalties to the 'reasonable effort'

requirement would be both unusual and arguably

unconstitutional, we find it difficult to believe that
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Congress intended the 'reasonable effort' to be criminally 

enforceable.

In summary, DOJ's Office of Legal Counsel concluded that 18 

U.S.C. Section 924(a)(5) does not apply to state officials, and 

the U.S. government, therefore, lacks the authority to prosecute 

state or local law enforcement officials for not conducting Brady 

background checks. This position has been recognized and 

endorsed by several of the district court decisions discussed 

above. For example, in determining the Forrest County, 

Mississippi, sheriff's standing to sue, the federal district 

court noted that it believed the Department of Justice "is 

correct in its interpretation" of Brady's penalty provisions.

^^Memorandum (dated March 16, 1994) from DOJ's Office of Legal 
Counsel to Attorney General Janet Reno, subject; "Application of 
the Criminal Penalties in the Brady Act to State or Local Law 
Enforcement Officers."

^^McGee v. United States, 863 F. Supp. 321 at 324 (S.D. Miss. 1994). 
More recently, the U.S. Court of Appeals for the Ninth Circuit 
vacated, as unripe for judicial review, both the District Court of 
Arizona ruling that the criminal provisions apply to CLEOs and are 
void for vagueness, as well as the District Court of Montana ruling 
that the criminal provisions do not apply to CLEOs. The Court of 
Appeals noted that the plaintiffs in both cases had not been 
charged under Brady and that such charges against them were 
unlikely in view of DOJ's official position that the criminal 
sanctions of Brady do not apply to CLEOs. Mack v. United States. 
1995 U.S. App. LEXIS 25263 at 9-10 (Ninth Cir. Sept. 8, 1995).
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Under Brady, ATF has no specific authority to designate alternate

CLEOs for conducting background checks. In our follow-up

inquiries at ATF and DOJ headquarters, responsible officials told

us that neither Treasury nor DOJ have authority to redesignate

CLEOs when the initially designated CLEOs choose not to perform

background checks.

Moreover, even regarding the initial designations of CLEOs for

purposes of Brady, federal agencies had no statutory authority

and also played no substantive role in the process, except for

disseminating guidance and encouraging cooperation in

implementing the new law. Rather, state and local officials were

expected to agree among themselves who would be designated as

CLEOs for purposes of conducting presale background checks.

THE EFFECTS OF NOT CONDUCTING

BACKGROUND CHECKS ARE UNKNOWN

We tried to determine whether there have been any negative

effects resulting from the absence of presale background checks

of handgun purchasers residing in the two jurisdictions discussed

above--Iberia Parish, Louisiana, and Ravalli County, Montana. We

wanted to determine, for example, whether any gun-related crimes

had been committed--with a handgun purchased on or after February
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28, 1994 (the effective date of Brady)--by any resident of these 

jurisdictions and, if so, whether the purchaser had a criminal 

history or other disqualifier identifiable by a routine 

background check.

In response to our suggestion, ATF's National Tracing Center 

performed a computerized search of tracing requests received from 

law enforcement agencies. The search was designed to determine 

if any of the tracing requests involved crime scene handguns that 

had been purchased in either of the two jurisdictions after 

Brady's effective date. In structuring the computerized search, 

the National Tracing Center focused on all federally licensed 

dealers with postal address ZIP codes applicable to the two 

jurisdictions.

As of July 25, 1995, the Center's search revealed that a total of 

seven crime-tainted handguns had been purchased from dealers 

within the two jurisdictions. Six of the handguns had been 

purchased in Iberia Parish and one in Ravalli County. However, 

all seven purchases were made before Brady went into effect on 

February 28, 1994. Thus, this search of tracing requests did not 

specifically identify any crime-related effects stemming from the 

lack of background checks in the two jurisdictions.

On the other hand, since no background checks had been conducted 

in these two jurisdictions there is no assurance that ineligible
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persons did not purchase handguns from licensed dealers.

Moreover, the Tracing Center’s search covered only one

jurisdiction in each state. Thus, the search did not cover the

possibility that residents of one county or parish may have

purchased handguns in another county or parish in their state.

CONCLUSIONS

The effects of the legal challenges to Brady are not entirely

clear because the cases are being appealed. The federal district

courts have ruled in five of six cases decided as of July 1995

that CLEOs cannot be required to perform background checks.

However, the decisions found the remainder of Brady's provisions

severable and that they, therefore, remained operative.

In September 1995, the U.S. Court of Appeals for the Ninth

Circuit upheld the constitutionality of Brady, reversing the

judgments of the Arizona and Montana district courts. The

appeals court reasoned that the background check provision is a

minimal burden that the federal government can impose on state

and local law enforcement agencies

Background checks were being conducted in seven of the nine

jurisdictions where CLEOs had challenged Brady. In the other two

jurisdictions, no checks were being conducted. We did not

determine whether this lack of background checks resulted in



handgun purchases by ineligible individuals.
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APPENDIX I APPENDIX I

BRADY HANDGUN PTJPrHA.qE FORM

Form A^ravvd: 0MB No. 1S12-0Ua(iai/9S)Department oFTHfi-mEAsuai'
BUREAU OF ALCOMOU TOBACCO ANO FBTEARMS

STATEMENT OF TO OBTAIN A HANDGUN(S)
Pmpmn m dupScmt$. M 9ntfm9 tnu§t in ink. d*ht% compi^tinQ, phmm ri $Mf>din»tnjaionMontfm^9Gkotthi»hmu

SCCnONA-TOBECOMPl£TH)PERSONALLYBYTHETTWSFEREE(8UVERV 7WBUYERMU3TPHtfffTEM81.ta.<AW050F7MS3CCTI0N.
1. TFANSFEREE'S (BUYERS) NAME (Uit maiden, itapplicmbh), lint. awicU) 2. DATE OF BIRTH (Month, day. y—t)

3. RESiOENCE ADDRESS (No.. «tTM(. county, city. State, andZIPooda)

4. OPTIONAL INFORMATION • THE INFORMATION REQUESTED IN THIS ITEM (4) IS OPTIONAL BUT WILL HELP AVOID THE POSSIBJUTYOF BEING
MISIDENTIFIEDASAFELON OR OTHER PROHIBITED PERSON.

SOCIAL SECURITY NUMBER HEIGHT WEIGHT

PLACE OF BIRTH

5. STATEMENT OF TRANSFEREE (BUYER). EACH QUESTION MUST BE ANSWERED WITH *YES'OR *N0‘ CHECKED IN THE APPROPRIATE BOX
FOR EACH QUESTION.

a. An you undar indctmanl or nformaoon* in any court for a
cnma ounisnaote oy monionmant fora term aicaadng or^a

! YES : NO
“c. Anyouafu^tivafromfusbca?

YES i NO

yaat^ ’A formal accusaoon of a cnma mada by a prosacutirtg |
attomay, as disor>gui$nad from an indictmani pnsantad by a i
grand jury. i

'd Anyouanunlawfuluaarof, oraddctadlo, manjuana. orany |
I dapnaaant. somutent, or r\aroobc drug, or any othar eontrolted i

suostanca? I

b. Hava you baan cervvcted in any court of a cnma punisnabla
by imonsonmant lor a (arm axoaading onayaar^ (Note: A
*Y£S* answar is nacassary if tha ludga could hava givan a
sanianca of mon (nan ona yaar. A ‘YES* answar is not
raqumd if you r«va baan pardonad for ma cnma or fia
convicuon has baan axpungad or sal asida. or you hava had
your civil rights rasrond. andurtdariha tew wr>an Cw
consncbon occurrad. you an not prohibtlad from ncarvmg or
possassjng anyfiraarm.)

ia. Hava you avar baan adjudicatadmantallydafactrva or hava I
you avar baan committed to a mantalinsaiuQon? j

' (. Hava you baan dischargad from iha Armad Forcas undar I
dishoooraote oor>d<tions7 '

|g An you lUagalfy m ma United States? i

I h. An you a parson who. having Daan a ciazan of lha United
States, has rarwur>cad his/tisr cittzanamp?

I harMiy eartify ttval th« anawws to Ui* abovm tn lru« and corrKL I undar.und lh«( ■ pmon who an.wMs 'Y.*- to any of tti* abov* quMttons m
prohibilsd from purchasing and/or poaaaasing a firaarm, axcapc aa olharwiaa provided by FadoraJ law. I alao undaraland that the maklrtg ol Miy tala#
oral or written clalem en I or the exhibiting ol any falsa or miaraprsaanisd idendflcalJon with raepsct to this transaction is a crima punishable aa a(atony.

transferee s(BUYE.^S) SIGNARIHE ' IDATE

SECTION a ■ TO BE COMPLETED BY THE TRANSFEROR (SELLER) (SEE NOTICES AND INSTRUCTIONS ON REVERSE.)
S. TRADb-CORPORATE NAME.AODRESS.ANOTELEPHONE NUMBER OFTRANSFEROR (SELLER) FEDERAL FIREARMS UCENSE NUMBER

7. THE transferee (BUYER) HAS IDENTIFIED HIMSELF/HERSELFTO ME BY USING A DRIVER'S UCENSE OR OTHER IDENTIFICATION THAT
CONTAINSTHE TRANSFEREE'S (BUYER'S) NAME. DATE OF BIRTH. RESIDENCE ADDRESS ANO PHOTOGRAPH.
TYPE OF IDENTinCARON
n DRIVER'S UCENSE Q OTHER (SoeoM _________________________

NUMBER ON IDENTIRCAT10N

8. CONTENTS OF THE STATEMENT IN SECTION A OF THIS FORM WERE RECEIVED BY
OF ___________________________________________

(Chi«f Law Enforcamant Officar)

n TELEPHONE n TELEFAX (“1 'N PEBSON

(Law Entaroomant/tgoncy)
(Choc* the apprephate anawer.)
□ OTHER (Spealy).

(Data)

9. ACOPY OF THE STATEMENT IN SEcWoN A OF THIS FORM WAS TRANSMITTED TO THE CHIEF LAW ENFORCEMENT OFFICER ON
BY

(Data) (Chachlhaappiopriala anawer.)
n MAIL TELEFAX Q IN PERSON p OTHER (Spealy)

10. ON ~ THE CHIEF LAW ENFORCEMENT OFRCER PROVIDED REASON TO BELIEVE THAT THIS TRANSFER(Date)
WOULD ' I WOULD NOTVIOIJLT^ FEDERAL STATE. OR LOCAL L>WS. AGENCY IDgNTinER .

If. TRANSFEROR’S(S£LL£l=rS) SIGNATURE : TRANSFEROR'S TITLE DATE

ATFF 5300.35/1-94) iINTERIMJ
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APPENDIX I appendix I

INSTRUCTIONS FOR ATF F 5300^
NOTICE

Thm 8r*0y Handgun Viotanca PravaotionAcUsaffactivaonFadfuary 28. 1904, 
and impoaaa a 5-day wartino^anod on tfia tranator ot a handgonxij.

PRIVACY ACT

Diadoaura ol tf^a mdividuars aodaJ aacunty numbaria volunta/y. Undar 18 
U.S.C. 923(a). ATF haatfiaautfionty to aolidtthiainlonnaoon. Thanumoar 
may t>a uaao to vahly Qna a^dividuai'a idamity.

WARNING

Any saiar wno ttnowin^y trandan a handgun(a) to any parson prohtbitad from 
racaivM^g or poasaaaing any flraann violataa toa law avan toough toa aallar has 
ma( tha waiting panod raquitamants.

INSTRUCTIONS TO TRANSFEREE (BUYER)

1. Tha Duyar must parsonally complata Sacoon A ol tha torm ano canity 
(signi mat toa answars ara inja and conact.

If tha ouyar is unabfa to naad and/or wnta, toa answan may ba wnRan by 
otnar oarsons, axduding tha licansaa. Two parsons (omar man iha 
daatari will than s>gn as vntnassas to (ha buyars answars and signatura.

2- Tha ouvar sAail pnnt tha rasponsas to SacaonA. Itams 1.2. 3. 4, and S.

3. Tha buvar must provida a valid govarrvnant-issuad pr>oto idanoftcadon to 
ma sailar that contains (ha buyars nama, data of birth, and rasidanca aocrass.

INSTRUCTIONS TO TRANSFEROR (SELLER)

NOTE: This form naad not ba complaiad if tha proposad transfar of a
nanogun(s) is subiac: to any of tha axcapoons comainad in 27 CFR'73.

1. '^ou may usa rorms 5300.35 suppliad by ATF orusa onotocopias of such 
forma, f onotocopias ara usad, ha pootooopias must mcluoa tha 
;nstr\x:bon$,

2. Tha Fadaral S-day waiting panod is mapplicaola and this form naad not oa 
comwaiad is tha (ransfar if subfact to any of tha altamaovas m 27 CFR 
176.102(b). GanaraUy. thasaincluda transfars(a) pursuant to anorfiaaJ's 
wnnan staiamant of tha buyars naad for a handgun basad uoon a hraat to 
lifa: lb) to buyars having a Stata parmit whosa racords r\ava baan cnackao 
and an orfiaai has vanfiad aligibiliry to possass firaarms: (c) of Natior\ai 
FiraarmsAcl waapons approvad by ATF; and Id) carsfiad byATr as 
axampt pacausa compiianca with tha waiting panod is impraaical. 3aa 
sac bon 17a. 102(b) for a datailad axpianadon of thasa aitamaevas.

If tha (ransfans subiactto an aJtamasva. ha saMarmust ootam ha 
suoporsngoocumanuuon raquirad by saction 178.131 Ahandgun(s) 
must not Da transfarrad to any buyarwno fails to provtoo sucn information.'

3. If tha prooosad transfar of a handgun(s) is subiact to tha 5-day waiting 
panod. ha buyar must complata SacaonA and lha sailar must complata 
Sacaon 3.

4. Th# sailar muse

(a) ansura Chat ha buyar complatas SacaonA and signs and datas tha 
statamanc

(b) i( ha buyars nama is lUagibla, pnnt tha buyars nam® apov® in® nam® 
of IT.® buyar and

(c) as'«aclish ha idanaty of tha buyar by raouinng th® buyar to provid® a 
valid govammant-issuad photo «oanafica(ion oaanng h® buyars nam®. 
cat® cl birth, and rvstoanc® aodross.

5. Wihia 1 day aftarhabuyar fumisnashastatamani hasaOarto pmvifla 
•cajai noiioa of ha oontants of his satamant to tha Qiiaf Law Enfoiv*. 
man( Officar of ha piaea of r®s«danca of ha buyar. (Saa Itam 8 on ha

6. Within 1 day aftar ha buyar fumiiha® ha staiarnam. ha saUar shad sign 
and data ha form in Itam n and tranamit a copy of his form, including its 
insouedons to tha Chiaf Uw Enforcamant Officar of ha placa of rasidanoa 
of ha buyar. Saa itam 9 on tha fomi.)

7. Tha saliar ihaM daiay dalivary of ha handgun(s) unbl5 busmass days 
(moaning day*«n wnch Stata Officas ara opan) hava alapsad from iha 
actual data ha sadarhas fuirasnao nooca of ha contanu of ha statamant 
to ha <3hiaf Law Entoroamant Officar. (Unlass. aUNn ha $-day panod. 
ha sadar has racaivad nodca from ha Chiaf Law Entoroamant Officar of 
ha placa of rasidanoa of ha buyar that tha buyars racaipt orpossassion 
of ha handgun(s) would not violata ha law.)

d. Aftar ha saHarhas providad acaiaJ nouca of ha conlants of ha buyars 
intant to ootam ® handgun(s) to ha Chiaf Law Enforcamant Officer, his 
form must ba maintamad as pan of ha sallars parmanant records, 
ragartdass of wnahar ha transfor occurs.

9 If pnor (0 h® ®zoirsoon of h® 5-day waiting panod or poor to actual
dalivary ol (ha nandgjn(s) to ha ouyar. ha sailar raoarvasnodficaDon from 
ha Chi®f Law E.'iloroamant Officer hat ha officer r\as reason to oaiiav® 
hat ha possasson or receipt of a nandgun by ha buyar would viotai® (ha 
law. ha sailer is prohibited from cranslamng h® nanogun(s) to tha buyer, 
indudam Itam ^Oany agency numoar or ohandeniifiar assigned by ha 
Chief Law Enforcamant Officer to h® (ransaciion.

10. Any sailar wno arar ha transfer of a handgun(s) rocarves a raport from a 
Chi«l Law enforcamant Officar containing information hat ha racaipt or 
possassion ol ha nanogun(s) by ha ouyar would violata ha law. snail 
within 1 buanass day communicata all informaoon hat ha sailar nas 
aoout tha transfer and tha buyar to a) ha Chief Law Entoroamant Officar 
of tha Diacaoltxjsrwssof ha sailer and b) ha Chief Law Entoroamant 
Officar ol ha piaca ol residence of h® ouyar. Th® setter may also provida 
his informaoon ;o ha local ATP orfica

51 After ha sailer nas provided a copy of his form to tha Oiaf Law Enforce- 
m®nt Officar. any sub sequent prcoosal(s) made by ha same buyer to 
obtain a nanogunis) require ha aiacuoon ol a new ATF Form S300.3S.

12. After ha sailer nas completed ha nandgun(s) transaction, haongnal 
ATF Form 53(X.3S becomes part of tha seller's permanent records ATF 
Form 5300.35 must Da artacnad to me ATF Form M73 hat reflects ha 
nandgun transrar

INSTRUCTIONS TO CHIEF LAW ENFORCEMENT OFFIOALS

1. '^is form contains th® statamant of intent to obtain ahandgun(s) by ha 
parson idantifiac n SacoonA. Tha saliar may not lawfully daiivar ha 
handgun! s) to ha ouyar unoi S business days hava aiapsad from he data 
ha sailer fumisnad actual nobca of the contents of his statamant to you. 
or you nave notified ha sellar wihm ha S-day panod hat you hava no 
informaoon that ha ouyar s recaiot or oossassion of ha handgun(s) would 
violata Federal. Stata. or local law.

2. Vou are required :o make a reasonama affon to ascartain wihin tha 5-day 
oanod whahar ha ouyar s r®ca*Di or possassion of a handgun(s) would 
vioiat® h® law. including research n whatavar Stata and local recordkaap- 
;ng systems ara available to you. ana tn ho National Cnma information 
Canter, to metuo® a wanted parson check and tha Iniarstata Idanuflcalion 
inoax. -or your ntormaoon. h® r®caioi or possession of a handgun oy a 
parson wno fails >-ihin any category of parsons listed in SacoonA, lt®m 5. 
would Violata FaoaraJ law.

3. At h® earliest oossoi® cim®. you snould advise ha sailaryou have reason 
10 o«it®v® hat if h® ouyars receipt or possesson ol ha handgtjn(s) woukj 
vioiaie ha law. jniass you noofy h® sailer hat ha buyers receiptor 
possession ot a nanogun(s) would violate he law. he sailer may deliver 
he r.anogun(s) :c (ha buyer Noalicaoon wthardunngoraftar ha S-day

iCononuad on r®v«rsa|
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«a«lns p«1od nvy prMn th« unImAi ntalpt of • hvidgui((). I^xiifo
not roqiOrad to nodfy iTio ooior of tho dfamtanoM upon «Nch your

Unma you dolinnlno ttMl tho buyoft ncolpt or poMoookin of tho
hm)gui(o) may vtoMa lha law. you that. wOMn 20 buainaaa daya ftom
tha OMa of tha buyar-a atalamafa. daalroy thla form, any lacord oonlaMrtg
Mormabon dartvad tram tnta forni. and any raoonJ eraafad aa a raaul of
bw nobca of tha oonfanca of tNa form.

S. » you datamana Otat tha buyar la Inaligibla to tacana or finiaaii a
handgun(a), you ahoiad mainan ttaa fomi. Tha buyar may r
you proMda tha raaaon(s) for auch datamanabon, and you mua pnanda
auch laaaonfa) to tha buyar wdhin 20 buaawaa daya aflar tha laoa^ of
S« laquanL Your ratantion of ttaa form may aaaiat you in laapondtig to
auch inqurtea.

OeFIMTIOffS

t. Tha lann'Chiaf Law Enfi rtOfltear* maana thachlaf of polca. lha
af<anlT. or an aqunaioni officar or tha daaignaa of any auch IndMdual.

Tha larm “handgun' maana (a) a Ibaarm wfacn naa a ahort aloek and ia
daaignad to ba natd and flrad by tha uaa of a amgla hand: and (b) any
cormanatnn of parts from wnich a firaamt dascnbad by (a) can be

nwad.

Paparwork Raduction Act Noliea

Tha nformation raquirad on ttaa form ia in acooroanca mth tha Papanwrti
Raouebon Acton 980. Tha purpoaa of tha nformation d to dalarnwia tha
•a^taaty of tha transfaraa (buyer) to receive Arearma under Federai'law The
nformation la sub)ect to inspaetlon by ATF oflleara. Tha nformabon on this
(one a required Oy 18 U.S.C. sacOona 922 ana 923

Tha eatimaled average burden aaaocatad wdh tNa coaaction w 8 fflaeaea per
reacondent of recordkeeper. depending on ndMdual ckoumatarKea. Com- 
manta concemng tha accuracy of thia burden eaomate and auggeationa for
reduang thia burden alkxjid ba directed to Reporta Management Officer.
Informaoon Programa Branch. Bureau of Akenoi. Tobacco and Pkeenna,
Waarnngton. DC 20228. and the Office of Management and Budget. Paper-
»oni Reduction Protect (1512-0520). Waahington. DC 20503

aPmgonoa: laat-tat-za ATF F 5300.35 (1-94) (INTI
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DESIGNATION OF "BRADY" AND "BRADY-ALTERNATIVE" STATES

Essentially, Brady requires that federally licensed dealers who 

sell handguns must comply with either

a 5-day waiting period to facilitate background checks or

an applicable state's system that meets requisite standards 

for screening backgrounds and denying ineligible purchasers.

States in which gun dealers must comply with the 5-day waiting 

period have been designated by ATE as "Brady" states. States that 

operate an alternative system that meets certain standards have 

been designated "Brady-alternative" states by ATE. As of Eebruary 

28, 1995, 26 states were categorized as Brady states, and the other 

24 states were categorized as Brady-alternative states (see fig.

II.1) .
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Figure II .1:__ Brady and Bradv-Alternativa .States, as of February

28, 1995

jngr va

States that must comply with the federal 5-day waiting
period ("Brady" states). The total population (101.86
million) of these 26 states represents about 39.5
percent of the U.S. total. The state of Washington is
presently considering legislation that would qualify it
as a "Brady-alternative" state.

States that meet one of the alternatives to the federal
5-day waiting period ("Brady-alternative" states). The
total population (156 million) of these 24 states
represents about 60.5 percent of the U.S. total. Eight
of these states (Colorado, Delaware, Florida, Idaho,
New Hampshire, Utah, Virginia, and Wisconsin) already
have an "instant check" system in place. The total
population of these 8 states (39.1 million) represents
about 15 percent of the U.S. total.

Source: ATF.
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Each Brady-alternative state is so designated by ATE because the 

state has an "alternative" system to the federal 5-day waiting 

period.^ Generally, the alternative system is either (1) a permit 

or other preapproval system or (2) a point-of-sale or instant check 

system. Under either alternative, state law must require that an 

authorized official verify that the "information available" to such 

official does not indicate that possession of the handgun would 

violate the law.

According to ATF officials, the same minimum standard for 

background checks applies to both Brady and Brady-alternative 

states. That is, at a minimum, a check of criminal history records 

is required to screen out all convicted felons. In applying this 

minimum standard, ATF recognizes that:

"Certain State laws may enumerate the records to be searched, 

or require that the State official conduct 'such 

investigation' as is deemed necessary to determine the 

person's eligibility to possess a handgun. In some cases, 

this may encompass a check of State criminal histories only.

... [A]t a minimum, the States must be able to conduct a 

criminal records check of those systems of records available

^At the time of the effective date (February 28, 1994) of Brady, 32 
states were categorized as Brady states, and the other 18 states 
were categorized as Brady-alternative states.
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to the State. Thus, if these systems only contain information

indicating felony convictions, such a check would be

sufficient to fall within the permit or instant check

exception.

The presence of an alternative background check system is a

necessary but not a singly sufficient criterion for a state being

designated a Brady-alternative state. Regardless of the "permit"

or the "instant check" labels, if a state's statutory scheme does

not disqualify all convicted felons. ATE will not designate the

jurisdiction as being a Brady-alternative state. An example is

South Carolina, which has an instant check system but is still

categorized as a Brady state because only violent felons are

precluded {under South Carolina law) from possessing handguns.

Nonetheless, as of May 1995, no state had contested ATE's decisions

on Brady and Brady-alternative designations, according to agency

officials. Moreover, during our review, we saw indications that

ATE has demonstrated a willingness to work with officials in those

Brady states interested in making the legislative changes needed to

achieve Brady-alternative status. At applicable times, for

example, ATE Assistant Chief Counsels have worked with officials

^ATE document (undated), "Rationale under the Brady Law for
Categorization of States as Subject to the Eederal 5-Day Waiting
Period Requirement for Handgun Sales or Having Alternative Systems
to the Waiting Period Requirements."
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from requesting states to review whether the respective state's 

proposed legislative changes would meet Brady-alternative criteria. 

In fact, six states originally categorized as Brady states have 

subsequently met alternative requirements--Colorado, Idaho, 

Minnesota, New Hampshire, Tennessee, and Utah.
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GAO ANALYSIS OF HANDGUN PURCHASE DENIAL STATISTICS

IN SELECTED JURISDICTIONS

As discussed in chapter 1, we judgmentally selected 21

jurisdictions (see table 1.1) to contact for the purpose of

developing and analyzing handgun purchase application and denial

statistics covering approximately the first year of Brady Act

implementation--February 28, 1994, through February 28, 1995. We

found that the availability and specificity of records with respect

to reasons for denials varied by jurisdiction.

Moreover, we found that only 15 of the jurisdictions maintained

records (some more detailed than others) showing reasons for

denials (see table 2.3). For each of these 15 jurisdictions, table

111.1 presents a summary of the statistics for denials, and tables

111.2 through III.16 provide supporting details.

It should be emphasized that the state and local law enforcement

officers have no statutory obligation to maintain or report denial

statistics and, accordingly, there is no standardized format

mandated for accumulating such data. Nonetheless, to the extent

possible, we tried to use a common format to present the data

tables in this appendix. In doing so, however, we did not

substantively recategorize or otherwise "second guess" the denial
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reasons recorded in the respective state or local agency’s files, 

even though some files (the usual case) gave only broad generic 

reasons (e.g., felony conviction) and other files were much more 

specific, with dozens of separately categorized reasons.
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Table III.l: Summary Statistics of Handgun Purchase Denials for 15
Jurisdictions

Reasons for denials

Denied applications

Category Reason Number Percent

Criminal Felony indictments 103 0.6
history
records Felony arrests (no 

disposition shown)
365 2.0

Felony convictions 1,663 9.0

Felony warrants 77 0.4

Other felony-related 
denials

6,091* 32.8

Total felonies 8,299 44.7

Misdemeanor warrants 452 2.4

Other criminal offenses 292 1.6

Total criminal offense 
denials

9,043 48.7

Other Fugitives from justice 160 0.9
Brady
ineligible
categories

Unlawful drug users or 
addicts

357 1.9

Adjudicated mentally 
defective or committed

38 0.2

Dishonorable discharge 
from Armed Forces

49 0.3

Illegal aliens 149 0.8

Renounced U.S. 
citizenship

0 0.0

Total other Brady Act 
denials

753 4.1

1994 Crime Act Restraining order 
(harassing, stalking, 
or threatening)

145 0.8
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Reasons for denials

Denied applications

Category Reason Number Percent

Traffic
offenses

Traffic offense 
warrants

1,413 7.6

Administrative 
or other

Dealer transmitted foimi 
to wrong law 
enforcement agency

7,012 37.8

Part A of Brady form 
incomplete/inaccurate

36 0.2

Part B of Brady form 
incomplete/inaccurate

88 0.5

Brady form incomplete 
(part not specified) or 
illegible

14 0.1

Violation of state law 33 0.2

Applicant presented 
questionable or invalid 
identification

21 0.1

Form delivered by 
regular instead of 
registered mail

9 0.0

Applicant under legal 
age to purchase handgun

2 0.0

Copy of Brady form not 
transmitted to law 
enforcement agency 
within 1 day

1 0.0

Total administrative or 
other denials

7,216 38.9

Grand total 18,570“= 100.1=

^Denial of these 6,091 applications was for felony-related reasons and 
involved 5 of the 15 jurisdictions we analyzed--Kentucky; Ohio; South 
Carolina; Harris County, Texas; and Houston, Texas. In these 
jurisdictions, the records available for our review did not specify 
the status (e.g., indictment, arrest, or conviction) of the felony 
offenses.

*^The total number of denials (18,57 0) represents 4.8 percent of the 
total (384,301) handgun purchase applications processed by the 15 
jurisdictions through February 28, 1995.

‘'This percentage does not add to 100 percent because of rounding. 

Source: GAO analysis of data from the 15 jurisdictions.
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Table III .2: Handgun Purchase Denial Stati stics for the State of Arizona
October 1. 1994-Februarv 28. 199S

Reasons for denials

Denied
applications

Category Reasons Number Percent

Criminal
history
records

Felony indictments 0 0
Felony arrests (no disposition shown) 0 0
Felony convictions 619 66.7

Felony warrants 37*’ 4.0
Total felonies 656 70.7
Misdemeanor warrants 272'* 29.3
Other criminal offenses 0 0

Total criminal offense denials 928 100.0

Other
Brady Act
ineligible
categories

Fugitives from justice 0 0
Unlawful drug users or addicts 0 0
Adjudicated mentally defective or 
committed

0 0

Dishonorable discharge from Armed 
Forces

0 0

Illegal aliens 0 0
Renounced U.S. citizenship 0 0

Total other Brady Act ineligible 
category denials

0 0

1994 Crime Act Restraining order (harassing, 
stalking, or threatening)

0 0

Traffic offenses Traffic offense warrants 0 0

Administrative or 
other

0 0

Grand total 928=* 100.0

Note: The Arizona Department of Public Safety began performing Brady background
checks on October 1, 1994. Prior to that time, background checks were performed 
by local law enforcement officers.

“When an applicant's criminal history record includes an outstanding felony 
warrant, the Department's policy is to confirm the active status of the warrant, 
and if it is still active, to forward it to the Department's Fugitive Detail Unit, 
which is responsible for serving the warrant.

‘’Denial of these 272 applications was based on the existence of outstanding 
misdemeanor warrants. According to a Department spokesperson, these misdemeanor 
warrants were issued for offenses ranging from bad checks and theft to fraud and
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traffic violations. The spokesperson told us that there is no state or local 
handgun law prohibiting persons from purchasing a handgun if they have been found 
guilty of a misdemeanor offense; however, the Department considers such 
individuals to be fugitives from justice if their criminal history records include 
any outstanding warrants.

■^The number of denials (928) represents 2.3 percent of the total (40,185) handgun 
purchase applications processed by the Arizona Department of Public Safety through 
February 28, 1995.

Source: Arizona Department of Public Safety.
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Table III. 3: Handgun Purchase Denial Statistics for the State of Arkansas.
February 28. 1994-Februarv 28. 1995

Reasons for denials
Denied

applications

Category Reasons Number Percent

Criminal Felony indictments 0 0
history
records Felony arrests (no disposition shown) 143 37.9

Felony convictions 180 47.7

Felony warrants 9“ 2.4

Total felonies 332 88.1

Misdemeanor warrants 42*= 11.1

Other criminal offenses 0 0

Total criminal offense denials 374 99.2

Other Fugitives from justice 0 0
Brady Act 
ineligible Unlawful drug users or addicts 0 0
categories Adjudicated mentally defective or 

committed 3 = 0.8

Dishonorable discharge from Armed 
Forces

0 0

Illegal aliens 0 0

Renounced U.S. citizenship 0 0

Total other Brady Act ineligible 
category denials 3 0.8

1994 Crime Act Restraining order (harassing, 
stalking, or threatening)

0 0

Traffic offenses Traffic offense warrants 0 0

Administrative or 
other

0 0

Grand total 37?d 100.0

“When an applicant's criminal history record includes an outstanding felony 
warrant, the Arkansas State Police's policy is to contact and provide the 
originating agency with the pertinent information.

‘’Denial of these 42 applications was based on the existence of outstanding 
misdemeanor warrants. According to a State Police spokesperson, these 
misdemeanor warrants were issued for offenses ranging from hot checks to theft to 
traffic violations. As of January 1, 1995, however, the State Police no longer 
denies handgun purchases based on outstanding misdemeanor warrants. Reportedly, 
the State Police made this change after consulting ATF officials, who opined that 
such denials were contrary to the intent of Brady.
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‘'The State Police spokesperson told us that denial of these three applications 
was based upon criminal history records showing (1) a verdict of not guilty by 
reason of insanity or (2) a commitment to a mental institution.

‘^The number of denials (377) represents 1.3 percent of the total (27,933) handgun 
purchase applications processed by the Arkansas State Police through February 28, 
1995.

Source: Arkansas State Police.
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Table III .4: Handgun Purchase Denial Statistics for Clavton County. Georgia.
February 28. 1994-February 28. 1995

Reasons for denials
Denied

applications

Category Reasons Number Percent

Criminal Felony indictments 0 0
history
records Felony arrests (no disposition shown) 65 44.5

Felony convictions 41 28.1

Felony warrants 0 0

Total felonies 106 72.6

Misdemeanor warrants 0 0

Other criminal offenses 0 0

Total criminal offense denials 106 72.6

Other Fugitives from justice 27“ 18.5
Brady Act 
ineligible Unlawful drug users or addicts 0 0
categories Adjudicated mentally defective or 

committed
9b 6.2

Dishonorable discharge from Armed
Forces®

0 0

Illegal aliens 0 0

Renounced U.S. citizenship 0 0

Total other Brady Act ineligible 
category denials

36 24.7

1994 Crime Act Restraining order (harassing, stalking, 
or threatening)

1 0.7

Traffic offenses Traffic offense warrants 0 0

Administrative or 
other

Applicant presented questionable 
identification

3 2.1

Grand total 146" 100.0

“When an applicant's criminal history record shows the applicant is a fugitive 
from justice and the applicant resides in Clayton County, the Sheriff's policy 
is to arrest the individual. However, if an applicant's criminal history record 
shows the applicant is a fugitive from justice but the applicant does not reside 
in Clayton County, the Office's policy is to contact and provide the originating 
agency with the pertinent information.

‘'According to a spokesperson for the Sheriff, denial of these nine applications 
was based on probate court records or other official records involving the 
commitment of individuals to a mental institution.
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'"The number of denials (146) represents 5.9 percent of the total (2,484) handgun 
purchase applications processed by the Clayton County Sheriff's Office through 
February 28, 1995.

Source: Clayton County, Georgia, Sheriff's Office.
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Table III.5: Handgun Purchase Denial Statistics for Fulton Countv. Georgia. 
February 28. 1994-February 28. 1995

Reasons for denials

Denied
applications

Category Reasons Number Percent

Criminal Felony indictments 0 0
history
records Felony arrests (no disposition shown) 0 0

Felony convictions 230 89.8

Felony warrants 2 6“ 10.2

Total felonies 256 100.0

Misdemeanor warrants 0 0

Other criminal offenses 0 0

Total criminal offense denials 256 100.0

Other Fugitives from justice 0 0
Brady Act 
ineligible Unlawful drug users or addicts 0 0
categories Adjudicated mentally defective or 

committed
0 0

Dishonorable discharge from Armed
Forces^

0 0

Illegal aliens 0 0
Renounced U.S. citizenship 0 0

Total other Brady Act ineligible 
category denials

0 0

1994 Crime Act Restraining order (harassing, talking, 
or threatening)

0 0

Traffic offenses Traffic offense warrants 0 0

Administrative or 
other

0 0

Grand total 256^= 100.0

“When an applicant's criminal history record includes an outstanding felony warrant, the 
Fulton County Sheriff's policy is to arrest the applicant if (1) the individual is a resident 
of the state of Georgia or (2) the individual is not a Georgia resident but the originating 
agency is willing to extradite the individual for trial. However, if the applicant is a not 
a Georgia resident and the originating agency is unwilling to extradite the individual for 
trial, the Sheriff's Department will deny the handgun but take no further enforcement action.

“The number of denials (256) represents 4.8 percent of the total (5,369) handgun purchase 
applications processed by the Fulton County Sheriff's Department through February 28, 1995.

Source: Fulton County, Georgia, Sheriff's Department.
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Table III.6: Handgun Purchase Denial Statistics for the State of Kentucky.
February 28. 1994-Februarv 25. 1995

Reasons for denials

Category Reasons

Denied
applications

Number Percent

Criminal
history
records

Felony indictments
Felony arrests (no disposition shown)
Felony convictions

Felony warrants
Total felonies 1,895" 92.7

Misdemeanor warrants 8‘ 0.4
Other criminal offenses'

Total criminal offense denials 1,903 93.1

Other 
Brady Act 
ineligible 
categories

Fugitives from justice
Unlawful drug users or addicts
Adjudicated mentally defective or 
committed
Dishonorable discharge from Armed 
Forces
Illegal aliens
Renounced U.S. citizenship

Total other Brady Act ineligible 
category denials

1994 Crime Act Restraining order (harassing, 
stalking, or threatening)

142^ 6.9

Traffic offenses Traffic offense warrants

Administrative or 
other

Grand total 2,045'" 100.0

"Of these 1,895 denials, 13 were based on outstanding felony warrants. When 
an applicant's criminal history record includes an outstanding felony warrant, 
the Kentucky State Police's policy is to contact and provide the originating 
agency with the pertinent information. Denial of the other 1,882 applications 
was also for felony-related reasons; however, the State Police's records 
available for our review did not specify the status (e.g., indictment, arrest, 
or conviction) of the offenses.

‘’Denial of these eight applications was based on the existence of outstanding 
misdemeanor warrants. According to a State Police spokesperson, these 
misdemeanor warrants were issued for offenses ranging from making threats to
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disorderly conduct to traffic violations. The spokesperson told us that there 
is no state or local law prohibiting persons from purchasing a handgun if they 
have been found guilty of a misdemeanor offense; however, the State Police 
considers such individuals to be fugitives from justice if their criminal 
history records include any outstanding warrants.

■"The State Police spokesperson also told us that denial of these 142
applications was based on the existence of domestic violence orders, which are 
similar to restraining orders but expire (under Kentucky law) after 1 year.

‘*The number of denials (2,045) represents 2.9 percent of the total (69,420) 
handgun purchase applications processed by the Kentucky State Police through 
February 25, 1995.

Source: Kentucky State Police.
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Table III.7: Handgun Purchase Denial Statistics for Bossier Parish,
Louisiana. February 28. 1994-Februarv 28, 1995

Reasons for denials
Denied

applications

Category Reasons Number Percent

Criminal Felony indictments 0 0
history
records Felony arrests (no disposition shown) 0 0

Felony convictions 26 53.1

Felony warrants 0 0

Total felonies 26 53.1

Misdemeanor warrants 21* 42.9

Other criminal offenses 0 0

Total criminal offense denials 47 95.9

Other Fugitives from justice 0 0
Brady Act
ineligible
categories

Unlawful drug users or addicts 0 0

Adjudicated mentally defective or 
committed

0 0

Dishonorable discharge from Armed
Forces

0 0

Illegal aliens 0 0

Renounced U.S. citizenship 0 0

Total other Brady Act ineligible 
category denials

0 0

1994 Crime Act Restraining order {harassing, stalking, 
or threatening) 0 0

Traffic offenses Traffic offense warrants 0 0

Administrative or 
other

Applicants under legal age to purchase 
handgun 2 4.1

Grand total 49b 100.0

^Denial of these 21 applications was based upon the existence of outstanding 
misdemeanor warrants. According to a Bossier Parish Sheriff's spokesperson, 
the misdemeanor offenses for which these warrants were issued ranged from 
disturbing the peace to traffic tickets. The Department spokesperson told us 
that there is no state or local law prohibiting persons from purchasing a 
handgun if they have been found guilty of a misdemeanor offense; however, the 
Department considers such individuals to be fugitives from justice if their 
criminal history records include any outstanding warrants.
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^The number of denials (49) represents 2.5 percent of the total (1,983) 
handgun purchase applications processed by the Bossier Parish Sheriff’s 
Department through February 28, 1995.

Source: Bossier Parish, Louisiana, Sheriff's Department.
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Table III.8: Handgun Purchase Denial Statistics for Caddo Parish. Louisiana,
February 28, 1994-Februarv 28, 1995

Reasons for denials

Category

Criminal
history
records

Reasons
Felony indictments
Felony arrests (no disposition shown)

Felony convictions

Felony warrants
Total felonies

Misdemeanor warrants
Other criminal offenses

Denied
applications

Number

Total criminal offense denials 220

Percent

70.5

70.5

29.5

100.0

Other 
Brady Act 
ineligible 
categories

Fugitives from justice
Unlawful drug users or addicts
Adjudicated mentally defective or 
committed
Dishonorable discharge from Armed 
Forces
Illegal aliens
Renounced U.S. citizenship

Total other Brady Act ineligible 
category denials ______________

1994 Crime Act Restraining order {harassing, 
stalking, or threatening)_____

Traffic offenses Traffic offense warrants

Administrative or 
other

Grand total 220'= 100.0

“Denial of these 65 applications was based on the existence of outstanding 
warrants; however, the Caddo Parish Sheriff's records available for our review 
did not specify the type (e.g., felony or misdemeanor) of criminal offense 
involved. According to a spokesperson for the Sheriff, there is no state or 
local law prohibiting persons from purchasing a handgun if they have been 
found guilty of a misdemeanor offense; however, the Sheriff's Office considers 
such individuals to be fugitives from justice if their criminal history 
records include any outstanding warrants.
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‘’The miinber of denials (220) represents 3.8 percent of the total (5,727) 
handgun purchase applications processed by the Caddo Parish Sheriff's Office 
through February 28, 1995.

Source; Caddo Parish, Louisiana, Sheriff's Office.
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Table III. 9:---- Handgun Purchase Denial i ch ^ for the of Npvp^rl^
February 28. 1 994-Fehruarv28. 199S ---------------- -

Reasons for denials

Denied
applications

Category Reasons Number Percent
Criminal Felony indictments 80 15.1nisuory 
records Felony arrests (no disposition shown) 155 29.2

Felony convictions 232 43.7
Felony warrants 0 0
Total felonies 467 87.9
Misdemeanor warrants 0 0
Other criminal offenses' 0 0
Total criminal offense denials 467 87.9

Other
Brady Act 
ineligible

Fugitives from justice 47" 8.9
Unlawful drug users or addicts 0 0

categories Adjudicated mentally defective or 
committed 1'’ 0.2
Dishonorable discharge from Armed
Forces

4’= 0.8

Illegal aliens 10^ 1.9
Renounced U.S. citizenship 0 0
Total other Brady Act ineligible 
category denials 62 11.7

1994 Crime Act Restraining order (harassing, 
stalking, or threatening) 2 0.4

Traffic offenses Traffic offense warrants 0 0
Administrative or 
other 0 0
Grand total 531" 100.0

When an applicant's criminal history record shows the applicant is a fugitive 
from justice, the Nevada Department of Motor Vehicles and Public Safety's policy 
IS to contact and provide the originating agency the pertinent information.

^According to a Department spokesperson, denial of this one application was 
based on a criminal record showing the results of a mental competency 
adjudication.

^The Department spokesperson told us that denial of these four applications was 
based on criminal history records showing arrests for being absent without leave 
rrom the military.
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“^The Department spokesp'erson also told us that the denial of these 10 
applications was based on criminal history records showing arrest and 
deportation hearings, which show the applicants were not legally residing in 
United States. In such cases, the Department contacts and provides the 
Immigration and Naturalization Service with the pertinent information.

®The number of denials (531) represents 1.4 percent of the total (38,719) 
handgun purchase applications processed by the Nevada Department of Motor 
Vehicles and Public Safety through February 28, 1995.

Source: Nevada Department of Motor Vehicles and Public Safety.
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Table ITT .10: Handgun Purchase Denial Statistics for the State of Ohio. Febriiarv
28. 1994-Februarv 26. 1995

Reasons for denials

Denied
applications

Category Reasons Number Percent

Criminal
history
records

Felony indictments 0 0

Felony arrests (no disposition shown) 0 0

Felony convictions 0 0

Felony warrants 0 0

Total felonies 376“ 92.6

Misdemeanor warrants 0 0

Other criminal offenses 0 0

Total criminal offense denials 376 92.6

Other
Brady Act
ineligible
categories

Fugitives from justice 0 0

Unlawful drug users or addicts 0 0

Adjudicated mentally defective or 
committed

6“" 1.5

Dishonorable discharge from Armed Forces 21" 5.2

Illegal aliens 0 0

Renounced U.S. citizenship 0 0

Total other Brady Act ineligible 
category denials

27 6.7

1994 Crime Act Restraining order (harassing, stalking, 
or threatening)

0 0

Traffic offenses Traffic offense warrants 0 0

Administrative or 
other

Brady form incomplete/inaccurate 3 0.7

Grand total 406-^ 100.0

“Denial of these 376 applications was for felony-related reasons; however, the 
Ohio Bureau of Criminal Identification and Investigations’ records available for 
our review did not specify the status (e.g., indictment, arrest, or conviction) 
of the offense.

“"According to a Bureau spokesperson, the denial of these six applications was 
based upon state mental hospital records.

‘"The spokesperson told us that the denial of these 21 applications was based upon 
criminal history records showing that the applicants had been arrested for being 
absent without leave from the military.
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‘^The number of denials (406) represents 0.6 percent of the total (67,101) handgun 
purchase applications processed by the Ohio Bureau of Criminal Identification and 
Investigation through February 28, 1995.

Source: Ohio Bureau of Criminal Identification and Investigation.
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Table III.11: Handgun Purchase Denial Statistics for the State of South
Carolina, February 28, 1994-Februarv 28. 1995

Reasons for denials
Denied

applications

Category Reasons Number Percent

Criminal Felony indictments 0 0
history
records Felony arrests (no disposition shown) 0 0

Felony convictions 0 0

Felony warrants 0 0
Total felonies 1,903“ 96.1

Misdemeanor warrants 1 0.1
Other criminal offenses 0 0

Total criminal offense denials 1,904 96.2

Other Fugitives from justice 21^ 1.4
Brady Act 
ineligible Unlawful drug users or addicts 0 0
categories Adjudicated mentally defective or 

committed
5" 0.3

Dishonorable discharge from Armed 
Forces

S'" 0.4

Illegal aliens 3“ 0.2
Renounced U.S. citizenship 0 0

Total other Brady Act ineligible 
category denials

43 2.2

1994 Crime Act Restraining order (harassing, 
stalking, or threatening)

0 0

Traffic offenses Traffic offense warrants 0 0

Administrative or 
other

Violation of state law 33f 1.7

Grand total 1,980^ 100.0

“Denial of these 1,903 applications was based on criminal history records 
involving felonies and/or misdemeanors. According to a South Carolina State 
Law Enforcement Division spokesperson, all of the misdemeanor-related 
denials (an indeterminable number) involved offenses that, under South 
Carolina law, could have resulted in sentences of more than 2 years. 
Regarding the felony-related denials, the Division's records available for 
our review did not specify the status (e.g., indictment, arrest, or 
conviction) of the offense.
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‘TA?hen an applicant's criminal history record shows the applicant is a 
fugitive from justice, the Division's policy is to confirm the active status 
of the warrant, and, if it is still active, to contact the local (city or 
county) law enforcement agency within the jurisdiction where the applicant 
resides. The Division also contacts and provides the originating agency 
with the pertinent information.

“'The Division spokesperson told us that these five applications were 
initially approved and the applicants purchased handguns; however, after 
relatives of the applicants contacted the Division and submitted physicians' 
statements confirming the applicants had previously been committed to a 
mental institution, the Division reversed the approvals and retrieved the 
handguns.

“^he Division spokesperson also told us that the denial of these eight 
applications was based on criminal history records and subsequent contacts 
with the originating agency and military officials to confirm the 
applicants' dishonorable discharges from the Armed Forces.

®The Division spokesperson told us that denial of these three applications 
was based upon criminal history records and contacts with the arresting or 
originating agency officials, who confirmed the applicants had no valid 
identification. In such cases, the Division contacts and provides the 
Immigration and Naturalization Service with the pertinent information.

^Denial of these 33 applications was based on South Carolina law, which 
prohibits the purchase of more than 1 handgun within a 30-day period.

®The number of denials (1,980) represents 3.2 percent of the total (62,812) 
handgun purchase applications processed by the South Carolina State Law 
Enforcement Division through February 28, 1995.

Source; South Carolina State Law Enforcement Division.
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Table III.12: Handgun Purchase Denial Statistics for Abilene. Texas
February 28. 1994-Februarv 28. 1995

APPENDIX III

Reasons for denials
Denied

applications

Category Reasons Number Percent

Criminal Felony indictments 0 0
history
records Felony arrests (no disposition shown) 2 11.1

Felony convictions ga 50.0

Felony warrants 0 0

Total felonies 11 61.1

Misdemeanor warrants 0 0

Other criminal offenses 0 0

Total criminal offense denials 11 61.1

Other Fugitives from justice 2^^ 11.1
Brady Act
ineligible
categories

Unlawful drug users or addicts 2 = 11.1

Adjudicated mentally defective or 
committed

0 0

Dishonorable discharge from Armed
Forces

0 0

Illegal aliens 2" 11.1

Renounced U.S. citizenship 0 0

Total other Brady Act ineligible 
category denials

6 33.3

1994 Crime Act Restraining order (harassing, 
stalking, or threatening)

0 0

Traffic offenses Traffic offense warrants 0 0

Administrative or 
other

Applicant presented questionable 
identification

1 5.6

Grand total 18" 100.0

^According to the Abilene Police Department's records, denial of one of these 
nine applications was based on the applicant answering "yes" to the question, 
"Have you ever been convicted in any court of a crime punishable by 
imprisonment for a term exceeding one year?"

'TrJhen an applicant's criminal history record shows the applicant is a fugitive 
from justice, the Department's policy is to confirm that the warrant is 
active, and if so, to arrest the applicant.
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'According to a Department spokesperson, denial of these two applications was 
based on the applicants' criminal history records involving arrests for drug 
offenses by local law enforcement officials.

“^he Department spokesperson told us that denial of these two applications was 
based on the applicants answering "yes" to the question, "Are you illegally 
in the United States?" In such cases, the Department denies the handgun 
application but takes no further enforcement action.

®The number of denials (18) represents 1 percent of the total (1,876) handgun 
purchase applications processed by the Abilene Police Department through 
February 28, 1995.

Source: Abilene, Texas, Police Department.
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Table III.13: Handgun Purchase Denial Statistics for Fort Worth. Texas.
February 28. 1994-March 3, 1995

Reasons for denials

Denied
applications

Category Reasons Number Percent

Criminal
history
records

Felony indictments 23 1.8
Felony arrests (no disposition shovm) 0 0
Felony convictions 112 8.7
Felony warrants 3* 0.2
Total felonies 138 10.7
Misdemeanor warrants 58*= 4.5
Other criminal offenses !■= 0.1

Total criminal offense denials 197 15.3

Other
Brady Act
ineligible
categories

Fugitives from justice 0 0
Unlawful drug users or addicts 0 0
Adjudicated mentally defective or committed 7d 0.5
Dishonorable discharge from Armed Forces 0 0
Illegal aliens 2' 0.2
Renounced U.S. citizenship 0 0

Total other Brady Act ineligible category 
denials

9 0.7

1994 Crime Act Restraining order (harassing, stalking, or 
threatening)

0 0

Traffic offenses Traffic offense warrants 505 39.2

Administrative or 
other

Dealer transmitted form to wrong law 
enforcement agency

434 33.7

Brady form incomplete/inaccurate 127^ 9.9
Brady form illegible 5® 0.4
Form delivered by regular versus registered 
mail

9 0.7

Copy of Brady form not transmitted to law 
enforcement agency within 1 day

1 0.1

Applicant presented invalid identification 1 0.1

Total administrative denials 577 44.8

Grand total 1,288*= 100.0
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“When an applicant's criminal history record includes an outstanding felony 
warrant, the Fort Worth Police Department's policy is to confirm the active 
status of the warrant, and if it is still active, to forward it to the 
Department's Fugitive Section, which is responsible for the service of the 
warrant.

‘’Denial of these 58 applications was based on the existence of outstanding 
misdemeanor warrants. The misdemeanor warrants were issued for offenses 
ranging from assault and criminal mischief to hot checks and theft. According 
to a Department spokesperson, there is no state or local law prohibiting 
persons from purchasing a handgun if they have been found guilty of a 
misdemeanor offense; however, the Department considers such individuals to be 
fugitives from justice if their criminal history records include any 
outstanding warrants.

“Denial of this application was based on a criminal history record; however, 
the Department's records available for our review did not specify the type 
(e.g., felony or misdemeanor) of offense.

“Denial of these seven applications was based on records maintained by the 
Tarrant County Mental Health Center.

“The Department spokesperson told us that denial of these two applications was 
based upon criminal history records showing that the applicants were not 
legally residing in the United States. In such cases, the Department denies 
the handgun application but takes no further enforcement action.

‘of these 127 applications, 33 were denied because Part A of the Brady form 
was incomplete or inaccurate, 88 were denied because Part B was incomplete or 
inaccurate, and 6 others were denied because an unspecified part of the Brady 
form was incomplete or inaccurate.

®These five applications were denied because a facsimile of the Brady form 
that was provided by gun dealers was illegible.

‘'The number of denials (1,288) represents 14.5 percent of the total (8,904) 
handgun purchase applications processed by the Fort Worth Police Department 
through March 3, 1995.

Source: Fort Worth, Texas, Police Department.
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Table III,14: Handgun Purchase Denial Statistics for Harris County, Texas,
Februarv 28. 1994-Februarv 28, 1995

Reasons for denials
Denied

applications

Category Reasons Number Percent

Criminal Felony indictments .0 0
history
records Felony arrests (no disposition shown) 0 0

Felony convictions 0 0

Felony warrants 0 0
Total felonies 1,012“ 26.0

Misdemeanor warrants 0 0
Other criminal offenses 226^^ 5.8

Total criminal offense denials 1,238 31.8

Other Fugitives from justice 0 0
Brady Act 
ineligible Unlawful drug users or addicts 0 0
categories Adjudicated mentally defective or 

committed
1"^ 0.0

Dishonorable discharge from Armed 
Forces

6^ 0.2
•

Illegal aliens 20“ 0.5
Renounced U.S. citizenship 0 0

Total other Brady Act ineligible 
category denials

27 0.7

1994 Crime Act Restraining order (harassing, 
stalking, or threatening)

0 0

Traffic offenses Traffic offense warrants 0 0

Administrative or 
other

Dealer transmitted form to wrong law 
enforcement agency

2,608 67.0

Applicant presented questionable 
identification

16 0.4

Brady form incomplete/inaccurate 3 0.1

Total administrative denials 2,627 67.5

Grand total 3,892^ 100.0

^Denial of 129 these 1,012 applications was for felony arrests, but the final 
disposition was not shown in the criminal history records. Denial of the
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remaining 883 applications was also for felony-related reasons; however, the 
Harris County Sheriff's records available for our review did not specify the 
status (e.g., indictment, arrest, or conviction) of the offense.

“"Denial of these 226 applications was based on outstanding warrants; however, 
the Department's records available for our review did not specify the type 
(e.g., felony or misdemeanor) of criminal offense involved.

'"According to a Department spokesperson, denial of this application was based 
on a probate court record or a criminal history record involving the 
commitment of the individual to a mental institution.

““The Department spokesperson told us that denial of these five applications 
was based on criminal history records involving a dishonorable discharge from 
the Armed Forces.

'The Department spokesperson also told us that denial of these 20 applications 
was based on criminal history records showing that the applicants were not 
legal residents of the United States.

^The number of denials (3,892) represents 26.8. percent of the total (14,514) 
handgun purchase applications processed by the Harris County Sheriff's 
Department through February 28, 1995. An indeterminable portion of these 
denied applications were later approved based on information subsequently 
provided by the applicant.

Source: Harris County, Texas, Sheriff's Department.
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Table III.15: Handgun Purchase Denial Statistics for Houston. Texas.
February 28. 1994-Februarv 28. 199S

Reasons for denials

Denied
applications

Category Reasons Number Percent

Criminal Felony indictments 0 0
history
records Felony arrests (no disposition shown) 0 0

Felony convictions 0 0
Felony warrants 0 0
Total felonies 905“ 14.3
Misdemeanor warrants 0 0
Other criminal offenses 0 0

Total criminal offense denials 905 14.3

Other Fugitives from justice 57b 0.9
Brady Act 
ineligible Unlawful drug users or addicts 355" 5.6
categories Adjudicated mentally defective or 

committed
O'" 0.1

Dishonorable discharge from Armed 
Forces

9“ 0.1

Illegal aliens 112^ 1.8
Renounced U.S. citizenship 0 0

Total other Brady Act ineligible 
category denials

539 8.5

1994 Crime Act Restraining order (harassing, 
stalking, or threatening)

0 0

Traffic offenses Traffic offense warrants 908 14.4

Administrative or 
other

Dealer transmitted form to wrong law 
enforcement agency

3,970 62.8

Grand total 6,3223 100.0

'“Denial of these 905 applications was for felony-related reasons; however, the 
Houston Police Department's records available for our review did not specify 
the status (e.g., indictment, arrest, or conviction) of the offense.

^hen an applicant's criminal history record shows the applicant is a fugitive 
from justice, the Department's policy is to provide the pertinent information 
to the Department's Fugitive Detail Division, which is responsible for the 
service of the warrant.
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'"According to a Department spokesperson, denial of these 355 applications was 
based on criminal history records showing that felony drug offenses had been 
committed or a misdemeanor drug conviction received within 5 years of the 
date of application; however, the Department's records available for our 
review did not specify the type (e.g., felony or misdemeanor) of criminal 
offense involved.

■^he Department spokesperson told us that denial of these six applications was
based on criminal history records showing the results of mental competency 
adjudications.

®The Department spokesperson also told us that denial of these nine 
applications was based on criminal history records showing arrests for being 
absent without leave from the military.

*The Department spokesperson told us that denial of these 112 applications was
based on criminal history records involving the violation of immigration 
laws. An indeterminable portion of the denials was because the applicants 
were not legally residing in the United States. Similarly, an indeterminable 
portion of the denials involve the violation of other immigration laws such 
as the transportation of illegal aliens. In either case, the Department 
takes no follow-up enforcement or referral action.

®The n\imber of denials (6,322) represents 18.5 percent of the total (34,203) 
handgun purchase applications processed by the Houston Police Department 
through February 28, 1995.

Source: Houston, Texas, Police Department.
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Table III.16: Handgun Purchase Denial Statistics for Pasadena. Texas,
February 28. 1994-February 28. 1995

Reasons for denials

Denied
applications

Category Reasons Number Percent

Criminal
history
records

Felony indictments 0 0
Felony arrests (no disposition shown) 0 0
Felony convictions 59 52.7
Felony warrants 2“ 1.8
Total felonies 61 54.5
Misdemeanor warrants 50^" 44.6
Other criminal offenses 0 0

Total criminal offense denials 111 99.1

Other Fugitives from justice 0 0
Brady Act 
ineligible Unlawful drug users or addicts 0 0
categories Adjudicated mentally defective or 

committed
0 0

Dishonorable discharge from Armed 
Forces

1" 0.9

Illegal aliens 0 0
Renounced U.S. citizenship 0 0

Total other Brady Act ineligible 
category denials

1 0.9

1994 Crime Act Restraining order (harassing, 
stalking, or threatening)

0 0

Traffic offenses Traffic offense warrants 0 0

Administrative or 
other

0 0

Grand total 112^ 100.0

“When an applicant's criminal history record includes an outstanding felony 
warrant, the Pasadena Police Department's policy is to serye the warrant. 
Howeyer, if the Department is unable to serye the warrant, it contacts and 
proyides the originating agency with the pertinent information.

'"Denial of these 50 applications was based on the existence of outstanding 
misdemeanor warrants. According to a Department spokesperson, there is no 
state or local law prohibiting persons from purchasing a handgun if they have 
been found guilty of a misdemeanor offense; however, the Department considers
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such individuals to be fugitives from justice if their criminal history 
records include any outstanding warrants.

Denial of this one application was based on criminal history records showing 
an arrest for being absent without leave from the military.

'^he number of denials (112) represents 3.6 percent of the total (3,071) 
handgun purchase applications processed by the Pasadena Police Department 
through February 28, 1995.

Source: Pasadena, Texas, Police Department.
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Why the Brady Act doesn’t work
By Iteya K. Metaksa
/^ne night you worit late and 
I Ireturn home, only to find 

police cars surrounding your 
house. Your heart pounds as you 
approach the police officer at your 
finont door. “A stranger tried to break 
in,” he explains, “but your neighbor 
called 911. We caught the criminal 
in the act and cuffed him.” You 
breathe a sigh of relief, but the relief 
soon vanishes. Incredibly, the officer 
walks the criminal down the street 
and releases him.

In the past three years, the officer 
explains, authorities have detected 
as many as 100,000 criminals in the 
act of breaking the law — only to 
free virtually every one of them. In 
fact, in the past three years, only 
three have been imprisoned. “I don’t 
like it either,” the officer shrugs, 
“but it’s the system.”

If you think that sort of “system” 
warrants another look, you ought to 
take another took at the Brady Act. 
Because purporting to detect 
100,000 criminals breaking the law
— only to imprison a grand total of 
three — is exactly what the Clinton 
administration is getting away with
— even boasting about.

The Bureau of Al^ol, Ibbacco 
and Firearms tells us that the vast 
majority of criminals don’t buy guns 
in stores anyway. They steal them or 
get them on the black market. With 
the Brady Act failing to wrest, pros­
ecute and ultimately incarcerate 
that rare prohibited person who 
attempts a purchase, it’s no wonder 
academics give the law the cold 
shoulder.

“It is hard to see the Brady law, 
heralded by many politicians, the 
media, and Handgun Control, Inc. 
as an important step toward keeping 
handguns out of the hands of dan­
gerous and irresponsible persons, as

Tbnya K. Metaksa is executive 
directorofthe NRA InstituteforLeg­
islative Action.

anything more than a sop to the 
widespread fear of crime,” con­
cluded New York University 
researchers Kimberly Potter and 
James Jacobs, the latter the Direc­
tor of the Center for Research in 
Crime and Justice.

The General Accounting Office 
(GAO) doesn’t give the law passing 
marks either. After a 15-month 
review, GAO could find only three 
felons incarcerated under the law 
for attemptii^ illegal gun purchas­
es. Thart a mi^ty small number for 
a mighty big crime. A felon who 
even attempts to get a gun can be 
put away for five years. That’s fed­
eral law. Rather than support t^t 
law, the Brady Act essentially 
ignores it — the very regulation on 
which all Americans can agree, 
namely, that criminals who try to get 
guns belong behind bars.

GAO concluded, “Brady may not 
result in measurable reductions of 
gun-related crimes.” Clinton’s for­
mer deputy attorney general, put an 
even finer point on it; Phillip Hey- 
mann wrote recently in the Wash­
ington Post “None of [the current 
reductions in crime] is the result of 
the presidents temporary newcops, 
nor the Brady Act...”

There is a better way. It’s even 
built into the Brady Act Manyofthe 
lawmakers who voted for Brady did 
so only because it contained a 
requirement to upgrade criminal 
records even further, and to evolve 
into that better way. In 1998, if not 
sooner, the Brady wait expires, and 
the National Instant Check and 
Arrest takes its place. Gun ban 
advocates are sure to push for an 
extension—even a permanent wait­
ing period—but thatjust postpones 
the onset of a system that has proven 
to be fast, fair and effective in more 
than a dozen sutes.

In those states, the police know 
exactly who the prohibited person is 
— and where he is — when they’re 
alerted that he’s attempting an ille­
gal gun purchase. Instead of mere­
ly denying the purchase and letting

him go—which is all the Brady Act 
does — Instant Check states can 
dispatch officers and effect an 
instwt arrest

Since 1987, when Virginia 
became the first state to adopt the 
system, the State Police have arrest­
ed 2,479 criminals, including 304 
wanted persons. Since then, wher­
ever it’s implemented. Instant 
Check and Arrest works. In 
Delaware, a resounding 67 percent 
of those wanted by authorities in the 
last 5 years who attempted a com­
mercial gun purchase were appre­
hended on the spot. Not denied. Not 
turned away. Not given five days to 
criss-cross the US. — but appre­
hended. No wonderthe Ore^state 
police association lobbied last year 
to replace the state’s IS-day waiting 
period with Instant Check and 
Arrest.

It)s time to stop waiting and start 
acting. Indeed, the Supreme Court 
may well declare the Brady Act 
unconstitutional any time now. Last 
December, the Supreme Court 
heard oral arguments on whether or 
not the Brady Act violated the Con­
stitution by commandeering local 
and state law enforcement officers 
and ordering them to implement a 
federal regulatory program.

So it)5 time to implement the bet­
ter way. In the Brady Act Congress 
wrote the Clinton Administration a 
check for $200 million to further 
upgrade and automate criminal his­
tory records and bring that better 
system on line. All the federal gov­
ernment has to do is follow the lead­
ership ofthe states. Delaware imple­
mented the system in six months. So 
did Florida. Virginia, the first with 
the system, implemented it in 8 
months for $500,000. The Virginia 
State Police make it easy; they even 
make the software available to other 
jurisdictions free of charge.

So there’s no reason to wait for the 
better system. And there’s absolute­
ly no reason to excuse criminals 
from prison terms they so richly 
deserve.
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Today's debate: FIGHTINe DRUGS

No way to hide Mexico’s 

connection to drug lords
OUR VIEW How can U.S. cortify 

Mexico’s coopera­
tion wtnn top offidais are rou­
tinely tied to drugs?

Mexico is a rat’s nest of drug trafficking. 
That’s a simple fact. The corruption 
reaches so hi^ that last week the head of 
Mexico’s anti-drug campaign was himself 
arrested fqt collaborating with drug cartels.

J^Mexican leaders insist Ibidem 
. CJinton certify that Mexico is cooperating 

ftiUy ^nst the drug trade. They say decer­
tification, which can carry economic pun­
ishments, will sour relations.

Sour the relationship? More so than 
Mexico’s role as the vector for 75% of the 
cocaine smu^ed into the United States? 
Hard to imagine. But in any case, certifica­
tion is simply not reasonable. The White 
House decision experted today — to de­
certify Mexico but waive economic punish­
ment — is the least it can do pven the evi­
dence of the drug trade’s Mexican roots;

► Gen. Jose de Jesus Gutierrez ReboUo, 
chief of Mexico’s anti-drug program, arrest­
ed on drug-conspiracy diaiges.

► Raul Salinas de (^rtari, brother of for­
mer president Carlos Salinas de Gortari, 
awaiting trial for murder in Mexico; alleged 
to have received millions in drug payoffs.

► Carlos Enrique Cervantes de Gortari, 
a cousin of the former president, convicted 
in U.S. court on drug-conspiracy charges.

^ Mario Ruiz Massieu, a former deputy 
attorney general, facing civil trial in Texas, 
where U.S. prosecutors want to confiscate 
S9 million in alleged drug bribes.

TTie list goes on, including other mem-

APptatof

Airested Jose de Jesus Guberrez ReboUo, left, 
former drug czar, and Raul Salinas de Gortari.

bers of Mexico’s long-dominant Institu­
tional Revolutionary ftrty. No wonder 
Mexico’s anti-drug program is widely 
viewed to be in disarray. President &nesto 
Zedillo admits that “narcotics crime has 
reached extremely serious levels.”

There are a few countervailing realities. 
Mexico is indeed struggling to clean itself 
up. And the truth is Mexico wouldn’t be in 
such bad shape if the United Slates weren’t 
such a huge market for drugs. That fact is 
not lost on our neighbors in South and 
Central America, who suffer tadly fiom 
the drug cartels that U.S. users finance.

Ultimately, the best solution is to scrap 
the certification process, which has become 
a nightmare of blame-laying and did too/ 
did not rhetoric. Worse, its economic pen­
alties target innocent and impoverished cit­
izens, not fat-cat drug lords. But if certifica­
tion is the law, Mexico plainly fails it 

Perhaps by waiving economic penalties 
and applying more pressure, Washington 
can split the difference. But don’t kid your­
self about what is happening in Mexico. 
Drugs are.
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