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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

WASHI , D.C. 20503
NGTON.D.c March 28, 1995

e g (House)

STATEMENT OF ADMINISTRATION POLICY

(THmsmnnmNrmwBmmcuxmmwmmnvCMﬂBwnnnmcm«zmmbAmammsJ

H.R. 849 - Age Discrimination in Emplovment
Act Amendments of 1995

(Fawell (R) IL and 44 co-sponsors)

The Administration does not object to the provision of HR 849
that provides a permanent exemption for State and local
firefighters and law enforcement officers from the Age
Discrimination in Employment Act. However, the Administration
views as unnecessary and duplicative the provision in this bill
requiring the Equal Employment Opportunity Commission to conduct
a study of this issue, in light of the proposed permanent
exemption, as well as a similar study published in 1992.
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(Do Not Distribute Outside the Executive Office of the President)
This Statement of Administration Policy (SAP) was developed by
LRD (Forsgrn, Briatico) and OMB/LA (Konigsberg, Muniz), in
consultation with Justice (Markus), EEOC (Vargyas), DPC (Cerda),
and WH/COS (Angell, Foley, Palmieri). The Departments of Labor
(McDaniel), and the Treasury (Dorsey) and the Office of Personnel
Management (Woodruff) had no comment.

The Equal Employment Opportunity Commission (EEOC) would have
preferred opposition to the bill, but agrees with the statement
regarding deletion of the study. :

H.R. 849 was reported without amendment by the House Economic and
Educational Opportunities Committee on March 15, 159S.

Backqround

In 1986, the Age Discrimination in Employment Act (ADEA) was
amended to provide a temporary exemption, through December 31,
1993, to permit age-based hiring and retirement decisions for
State and local law enforcement officers and firefighters. 1In
1986, the Department of Labor and the Equal Employment
Opportunity Commission (EEOC) were also required by statute to
conduct a study on this subject. This study, published in 1992,
concluded that: (1) age is not a valid predictor of performance
in public safety occupations; and (2) tests are available that
are better predictors of performance than age. The findings of
the study did not include guidance on which particular types of
tests are the most effective.

The Federal Government has a permanent exemption from the ADEA
that allows it to set mandatory retirement ages and maximum
hiring ages for their law enforcement officers, firefighters, and
certain other categories of employees (e.g., air traffic
controllers).

H.R. 849

The bill would permanentlv exempt firefighters, law enforcement
officials, and other public safety workers from the ADEA. This
would permit State and local governments to set maximum hiring
and mandatory retirement ages for these public safety workers.

The bill would also require the Chairman of the EEOC to:

o Conduct a study, within three years of enactment of
H.R. 849, of performance measures for public safety workers.
It would address (1) tests available to assess the abilities
important for public safety workers to perform their tasks;
and (2) and tasks for which tests are unavailable. It would
also list the extent to which such tests are cost effective,

374
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S safe, and comply with Federal civil rights laws and
regulations.

© Develop and issue, within four years of enactment of
H.R. 849, advisory gquidelines for fitness testing for the
performance of such public safety jobs.

© Consult with representatives from the U.S. Fire
Administration, Federal Emergency Management Agency,
organizations representing law enforcement officers,
firefighters and older individuals before issuing gquidelines
described above and provide opportunity for public comment.

H.R. 849 would authorize appropriations of $5 million for
activities that the EEOC would be directed to undertake.

Administration Position to Date

The Administration has not previously taken a position on this
bill.

Pay—-As-You-Go Scoring
Per HTF (Carr), H.R. 849 is not subject to pay-as-you-go.

LEGISLATIVE REFERENCE DIVISION
March 24, 1995 - 4:30 p.m.
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27-Mar-1995 11:15am

TO: (See Below)

FROM: Lydia Muniz
Office of Mgmt and Budget

SUBJECT: SAP on HR 849, ADEA Amendments

Attached is the SAP on HR 849. As indicated below the stars,
Justice and EEOC disagree with the Administration's position.
Justice has also indicated that they believe the AG has publicly
stated that DOJ supports a permanent exemption for State and
local firefighters and law enforcement officers; DOJ is also
under the impression that Panetta similarly stated his support
for a permanent exemption. I am currently trying to set up a
conference call between OMB/LA, Justice & EEOC to see if there is
any way to resolve disagreement. Please let me know if you would
like to participate. I will get back to you with the results of
the conference call & wait for your comments/sign off on the
SAP.

March 24, 1995
(House)

H.R. 849 - Age Discrimination in Employment
Act Amendments of 1995
(Fawell (R) IL and 44 co-sponsors)

The Administration does not oppose extending the exemption for
State and local firefighters and law enforcement officers from
the Age Discrimination in Employment Act, but believes that such
an exemption should be temporary.

% % %k k k *%

(Do Not Distribute Outside the Executive Office of the President)

This Statement of Administration Policy (SAP) was developed by
LRD (Briatico), in consultation with HTFD (Redburn/Carr),
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The Federal Government has a permanent exemption from the ADEA
that allows it to set mandatory retirement ages and maximum
hiring ages for their law enforcement officers, firefighters, and
certain other categories of employees (e.g., air traffic
controllers).

H.R. 849

The bill would permanently exempt firefighters, law enforcement
officials, and other public safety workers from the ADEA. This
would permit State and local governments to set maximum hiring
and mandatory retirement ages for these public safety workers.

The bill would also require the Chairman of the EEOC to:

o Conduct a study, within three years of enactment of
H.R. 849, of performance measures for public safety workers.
It would address (1) tests available to assess the abilities
important for public safety workers to perform their tasks:;
and (2) and tasks for which tests are unavailable. It would
also list the extent to which such tests are cost effective,
safe, and comply with Federal civil rights laws and
regulations.

o Develop and issue, within four years of enactment of
H.R. 849, advisory guidelines for fitness testing for the
performance of such public safety jobs.

0 Consult with representatives from the U.S. Fire
Administration, Federal Emergency Management Agency,
organizations representing law enforcement officers,
firefighters and older individuals before issuing guidelines
described above and provide opportunity for public comment.

H.R. 849 would authorize appropriations of $5 million for
activities that the EEOC would be directed to undertake.

Administration Position to Date

The Administration has not previously taken a position on this
bill.

Pay-As-You-Go Scoring

Per HTF (Carr), H.R. 849 is not subject to pay-as-you-go.

LEGISLATIVE REFERENCE DIVISION
March 24, 1995 - 4:30 p.m.
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GC (Aitken), and TCJS (Kyser). The Domestic Policy Council
(Cerda), Chief of Staff Office (Angell), and White House Counsel
(Krislov) concur in this position. The Departments of Labor
(McDaniel), and the Treasury (Dorsey) and the Office of Personnel
Management (Woodruff) had no comment.

The Equal Employment Opportunity Commission (EEOC) disagrees with
this position and believes the Administration should oppose
H.R. 849.

The Department of Justice also disagrees with this position and
believes the Administration should support H.R. 849.

H.R. 849 was reported without amendment by the House Economic and
Educational Opportunities Committee on March 15, 1995.

Background

In 1986, the Age Discrimination in Employment Act (ADEA) was
amended to provide a temporary exemption, through December 31,
1993, to permit age-based hiring and retirement decisions for
State and local law enforcement officers and firefighters. 1In
1986, the Department of Labor and the Equal Employment
Opportunity Commission (EEOC) were also required by statute to
conduct a study on this subject. This study, published in 1992,
concluded that: (1) age is not a valid predictor of performance
in public safety occupations; and (2) tests are available that
are better predictors of performance than age. The findings of
the study did not include guidance on which particular types of
tests are the most effective.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

WASHINGTON, 0.C.20503  \rarch 24, 1995
(House)

STATEMENT OF ADMINISTRATION POLICY

(THIS STATEMENT HAS BEEN COORDINATED BY OMB WITH THB CONCERNED AOENCIES.)
H.R. 849 - Age Discrimination in Emplovment
Act Apendmentg of 19595
(Fawell (R) IL and 44 co-sponsors)
The Administration does not oppose extending the exemption for
State and local firefighters and law enforcement officers from

the Age Discrimination in Employment Act, but believes that such
an exemption should be temporary.

® & & % & & ¢

This Statement of Administration Policy (SAP) was developed by
LRD (Briatico), in consultation with HTFD (Redburn/Carr),

GC (Aitken), and TCJS (Kyser). The Domestic Policy Council
(Cerda), Chief of staff Office (Angell), and White House Counsel
(Krislov) concur in this position. The Departments of Labor
(McDaniel), and the Treasury (Dorsey) and the Office of Personnel
Management (Woodruff) had no comment.
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H.R. 849 was reported without amendment by the House Economic and
Educational Opportunities Committee on March 15, 1995.

Background

In 1986, the Age Discrimination in Employment Act (ADEA) was
amended to provide a temporary exemption, through December 31,
1993, to permit age-based hiring and retirement decisions for
State and local law enforcement officers and firefighters. In
1986, the Department of Labor and the Equal Employment
opportunity Commission (EEOC) were also required by statute to
conduct a study on this subject. This study, published in 1992,
concluded that: (1) age is not a valid predictor of performance
in public safety occupations; and (2) tests are available that
are better predictors of performance than age. The findings of
the study did not include guidance on which particular types of
tests are the most effective.
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The Federal Government has a permanent exemption from the ADEA
that allows it to set mandatory retirement ages and maximum
hiring ages for their law enforcement officers, firefighters, and
certain other categories of employees (e.g., air traffic
controllers).

The bill would permanently exempt firefighters, law éntorcement
officials, and other public safety workers from the ADEA. This

would permit State and local governments to set maximum hiring
and mandatory retirement ages for these public safety workers. .

The bill would also require the Chairman of the EEOC to:

© Conduct a study, within three years of enactment of
H.R. 849, of performance measures for public safety workers.
It would address (1) tests available to assess the abilities
important for public safety workers to perform their tasks;
and (2) and tasks for which tests are unavailable. It would
also list the extent to which such tests are cost effective,
safe, and comply with Federal civil rights laws and
regulations.

© Develop and issue, within four years of enactment of
H.R. 849, advisory guidelines for fitness testing for the
performance of such public safety jobs.

© Consult with representatives from the U.S. .Fire
Administration, Federal Emergency Management Agency,
organizations representing law enforcement officers,
firefighters and older individuals before issuing guidelines
described above and provide opportunity for public comment.

H.R. 849 would authorize appropriations of $5 million for
activities that the EEOC would be directed to undertake.

Administration Position to Date

T?e Administration has not previously taken a position on this
bill.

Per HTF (Carr), H.R. 849 is not subject to pay-as-you-go.

LEGISLATIVE REFERENCE DIVISION
March 24, 1995 - 4:30 p.m.



EXECUTIVE OFFICE OF T HE PRESIDENT

25-Jan-1995 10:44am

TO: Stephen C. Warnath
TO: Jose Cerda, III
FROM: Anna M. Briatico
Office of Mgmt and Budget, LRD
CC: Susan M. Carr
CC: Janet R. Forsgren
SUBJECT: Age Discrimination in Employment Act Exemptions

Yesterday, the Employer-Employee Relations Subcommittee held a
hearing on age discrimination exemptions, including HR 344. This
bill would amend the Age Discrimination in Employment Act of 1967
to reinstate an exemption from the Act for the employment and
retirement of State and local firefighters and law enforcement
officials. There were no administration witnesses. According to
EEOC, the Subcommittee Chair, Fawell (IL), favors the bill.

HR 344 is very similar to HR 2722 which was introduced during the
last Congress. Last year, there was much debate on HR 2722. EEOC
sent a letter to the HILL (which OMB cleared) opposing the bill in
September 1993. Later, the White House withdrew the letter.

There was discussion about including HR 2722 in the Crime Bill,
but this did not occur. Director Panetta called Senator
Metzenbaum regarding the bill. At that time, the Administration
was prepared to support a temporary (three year) extension of the
exemption.

Recently, EEOC has contacted OMB stating that they are opposed to
H.R. 344. The AARP is also opposed to the bill and are committed
to blocking legislative action on it.

At this point, it looks like the Administration needs to decide
its approach to this issue. We wanted to obtain your views on the
approach the Administration may want to take (e.g., opposing,
supporting another temporary extension, not taking a position,
etc.). Since we are working under tight deadlines because of the
attention H.R. 344 is getting, we would like to receive your
comments by noon -- today. Please call me if you have any.
additional questions. I can be reached on extension 57887.
Thanks. '
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503 '

January 25, 1995

MEMORANDUM FOR THE DIRECTOR

THROUGH: Christopher Edley, Jr. W\/\/

FROM: Susan Carr/Anna Briatico

SUBJECT: Amendment to the Age Discrimination in Employment
' Act (ADEA) of 1967 for State and Local Firefighters
and Law Enforcement Officers _

Issue

What should be the Administration’s posntlon on HR 344, a bill to exempt State
and local firefighters and law enforcement officers from the ADEA?

Background

The Amendments of 1986 to the ADEA established an exemption for the hiring and
retirement of State and local law enforcement officers -and firefighters. This exemption
expired on December 31, 1993. |

Yesterday, the House Employer-Employee Relations subcommittee (Harris Fawell,
Chairman) held a hearing on HR 344 (Pickett (D) VA) to reinstate the exemption of State
and local firefighters and law enforcement officials from the hiring and retirement provisions
of the ADEA.

Witnesses at the hearing represented the AFL- CIO AARP, the City of Alexandria,
Virginia, and law enforcement and firefighters organizations. There were no Administration
witnesses. # '

The AARP has contacted EEOC, strongly opposing the bill. EEOC also strongly
opposes this bill and would like to send a letter to Congress expressing its views.

Related Efforts to Pass Similar Legislation During the Last Congress

This bill is very similar to HR 2722, which passed the House during the last
Congress. EEOC sent an OMB-cleared letter to the Hill opposing the bill in September
1993. The Whlte House later withdrew support for the letter.



A lot of the debate over HR 2722 occurred in the context of the Crime Bill. At that
time, the Administration was prepared to support a temporary, three-year extension of the
exemption, thereby allowing further study of age restriction policies for public safety
workers. Although HR 2722 was included in the House-passed version of the Crime Bill, it
was excluded from the version that became law, largely because of Senator Metzenbaum S
strong opposmon :

Timing of Congressional Action this Year

During yesterday’s hearing, Chairperson Fawell indicated that he plans to move on
this issue quickly and may be introducing his own bill shortly.

Domestic Policy Council’s Position

The DPC staff (Jose Cerda) supports a three-year extension of the exemption.
According to Cerda, this expression of limited preference would support the coalition of .
police, firefighters, mayors and Federal law enforcement officials who are strong proponents
of the exemption, while minimally upsetting the AARP and Civil Rights Community.

Options
1. Advise EEOC that the Administration will not be taking a position on HR 344 at this
time.

Pros - Buys the Administration some time on a largely "no-win" political issue.
The Administration conceivably could wait to express its views until
legislation is scheduled for markup or House floor consideration.

Cons -  Potentially limits the Administration’s ability to influence the outcome of
this legislation. It’s unlikely that the issue will become less difficult later
in the legislative process.

2. Advise EEOC to prepare a letter to the House Economic and Educational Committee

opposing HR 344,
Pro - Supports EEOC efforts to end age-based discrimination.

Cons -  Makes Administration look indecisive -- i.e., we were willing to accept a
three-year exemption last year. Also makes Administration vulnerable to
criticism of double standards. The Federal Government is exempted from
the ADEA and maintains mandatory age restrictions for its law

“enforcement (and certain other) personnel.



3. Advise EEOC to prepare a letter to the House Economic and Educational Committee
stating the Administration prefers no exemption, but could accept a three-year
extension of the exemption.

Pro - Is consistent with the Administration’s position on the issue during last
year’s Crime Bill debate.

Con - Will not fully satisfy the opponents or proponents of HR 344.
Recommendatioh
Because of the tie with the Crime Bill, we recommend that you discuss which option

the Administration should pursue with the Chief of Staff, who was heavily involved in the
discussions over the last year. Jack Lew and Chris Edley favor Option 3.

cc: Jack Lew
Jose Cerda
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET
WASHINGTON, D.C. 20503

January 25, 1995

MEMORANDUM FOR THE DIRECTOR

THROUGH: Christopher Edley, Jr. W\/\/

FROM: Susan Carr/Anna Briatico

SUBIJECT: Amendment to the Age Discrimination in Employment
Act (ADEA) of 1967 for State and Local Firefighters
and Law Enforcement Officers

Issue

What should be the Administration’s position on HR 344, a bill to exempt State
and local firefighters and law enforcement officers from the ADEA?

Background

The Amendments of 1986 to the ADEA established an exemption for the hiring and
retirement of State and local law enforcement officers and firefighters. This exemption
expired on December 31, 1993.

Yesterday, the House Employer-Employee Relations subcommittee (Harris Fawell,
Chairman) held a hearing on HR 344 (Pickett (D) VA) to reinstate the exemption of State

and local firefighters and law enforcement officials from the hiring and retirement provisions
of the ADEA.

Witnesses at the hearing represented the AFL-CIO, AARP, the City of Alexandria,
Virginia, and law enforcement and firefighters organizations. There were no Administration
witnesses. P

The AARP has contacted EEOC, strongly opposing the bill. EEOC also strongly
opposes this bill and would like to send a letter to Congress expressing its views.

Related Efforts to Pass Similar Legislation During the Last Congress

This bill 1s very similar to HR 2722, which passed the House during the last
Congress. EEOC sent an OMB-cleared letter to the Hill opposing the bill in September
1993. The White House later withdrew support for the letter.



A lot of the debate over HR 2722 occurred in the context of the Crime Bill. At that
time, the Administration was prepared to support a temporary, three-year extension of the
exemption, thereby allowing further study of age restriction policies for public safety
workers. Although HR 2722 was included in the House-passed version of the Crime Bill, it
was excluded from the version that became law, largely because of Senator Metzenbaum’s
strong opposition.

Timing of Congressional Action this Year

During yesterday’s hearing, Chairperson Fawell indicated that he plans to move on
this issue quickly and may be introducing his own bill shortly.

Domestic Policy Council’s Position

The DPC staff (Jose Cerda) supports a three-year extension of the exemption.
According to Cerda, this expression of limited preference would support the coalition of
police, firefighters, mayors and Federal law enforcement officials who are strong proponents
of the exemption, while minimally upsetting the AARP and Civil Rights Community.

Options
1. Advise EEOC that the Administration will not be taking a position on HR 344 at this
time.

Pros - Buys the Administration some time on a largely "no-win" political issue.
The Administration conceivably could wait to express its views until
legislation 1s scheduled for markup or House floor consideration.

Cons - Potentially limits the Administration’s ability to influence the outcome of
this legislation. It’s unlikely that the issue will become less difficult later
in the legislative process.

2. Advise EEOC to prepare a letter to the House Economic and Educational Committee

opposing HR 344.

Pro - Supports EEOC efforts to end age-based discrimination.
¥
Cons - Makes Administration look indecisive -- i.e., we were willing to accept a

three-year exemption last year. Also makes Administration vulnerable to
criticism of double standards. The Federal Government is exempted from
the ADEA and maintains mandatory age restrictions for its law
enforcement (and certain other) personnel.



3. . Advise EEOC to prepare a letter to the House Economic and Educational Committee
stating the Administration prefers no exemption, but could accept a three-year
extension of the exemption.

Pro - Is consistent with the Administration’s position on the issue during last
year's Crime Bill debate.

Con - Will not fully satisfy the opponents or propo'nents of HR 344.

Recommendation

Because of the tie with the Crime Bill, we recommend that you discuss which option
the Administration should pursue with the Chief of Staff, who was heavily involved in the
discussions over the last year. Jack Lew and Chris Edley favor Option 3.

cc: Jack Lew
Jose Cerda



JOSE CERDA [@oo1
07/26/94 10:48 202 514 9077 0AG N ;

OFFICE OF THE ATTORNEY GENERAL

FACSIMILE TRANSMITTAL COVER SHEET

DATE: | 7/9/@
TO: ' ' ’-IZO A\,
FACSIMILE No.
TELEPHONE NO.
- FROM: \j e
FACSIMILE No. (202) 514-9077 | -
TELEPHONE NO. (202) 514-6909 ._ )

NUMBER OF PAGES INCLUDING COVER SHEET

————

COMMENTS: and. Okjecrons {f@ |




07/26/94 10:49 D202 514 9077 0AG -»>-»-> JOSE CERDA @002

[ g

July 25, 1994

The Honorable Jack Brooks

The Honorable Joseph R. Biden, Jr.
U.S. Capitol

Washington, D.C.

Dear Chairmen Brooks and Biden:

When the Conference on the Crime Bill reconvenes, one
provision under consideration will be the possible extension of
the so-called law enforcement "exemption" to the Age
Discrimination in Employment Act. As you know, the House Crime
Bill contains an indefinite extension of that provision; the
Senate Crime Bill is silent on the question.

When I wrote to you last month, I expressed the view that
this exemption should be extended for three more years, beyond
the original seven year period in the 1986 Act. I continue to
believe that such an extension is needed, to permit further study
of age restriction policies for public safety workers. At the
same time, a limited extension -- as opposed to a permanent

exemption -- would be more consistent with the goals and purposes
of the ADEA.

It has since been brought to my attention that several
jurisdictional issues concerning appropriate Congressional review
of this extension exist; namely, whether such a provision has
been advanced in the Congress without appropriate review by the
House and Senate Committees of jurisdiction. This is a question
for Congress to resolve, and thus, while we continue to support
adoption of a law enforcement exemption extender, we express no
view as to whether this Bill is an appropriate legislative
vehicle for such action. If the Conferees conclude that it is
not, we will work with the House and Senate Labor Committees to
win prompt enactment of an exemption extension.

' I appreciate the opportunity to clarify our position on this
lssue.

Sincerely,

Janet Reno



April 21, 1994
Age Discrimination in Employment
H.R. 2722

Purpose of H.R. 2722

This bill allows state and local governments to use age as a basis for hiring and retiring law
enforcement officers and firefighters. For those states and localities that did not have an age
limitation in effect on March 3, 1983, the maximum age for such public safety workers
would be 55 years of age.

The bill also provides that the EEOC shall conduct a study and prepare guidelines regarding
tests than can be used by public safety departments in lieu of age to determine the ability of
workers to do the job.

Agency Comments

Attempts by the EEOC to develop a consensus Administration position in opposition to the
age requirements resulted in comments from primarily two agencies. Both the Department of
Treasury and the Office of Personnel Management noted that a policy supporting the
elimination of age restrictions for public safety workers would be inconsistent with the
Federal policy. The Federal government currently requires that its law enforcement officers,
firefighters, and air traffic controllers retire when the reach the age of 55.

OMB estimates that approximately 128,000 Federal employees are currently subject to the
Federal government’s age restriction requirements.

Legislative State of Play

The bill was approved by the House on November 8, 1993. There is no companion bill in
the Senate. At the request of Congressman Owens (D-NY), the bill was included as part of
the en bloc amendments to the crime bill.

Senator Metzenbaum recently held a hearing to discuss his bill (S. 1984) which prohibits the
use of age as a basis for hiring and retiring Federal, State, and local public safety officers.
Metzenbaum has expressed grave concern about the use of age limitations and threatened at
the hearing to filibuster the crime bill if necessary to prevent the age discrimination
provisions from being included in the final crime bill.

Options

With the possible exception of Treasury (they are still considering the possibility that
opposing age restrictions for state and local public safety officials may force us to change the
Federal policy also), we are very close to developing an Administration position in
opposition to the age restrictions. Given the fact that we are so close to a position, we could
seek out a member of the Senate to introduce a stand alone bill that the Administration could



support on the Hill. Unfortunately, Treasury’s concerns about overturning the Federal
government’s age restrictions prevents us from supporting Metzenbaum’s bill.

Seeking out a member to introduce a stand alone bill opposing age restrictions for State and
local law enforcement officers and firefighters would give us a chance to take credit for our
pro civil rights-related position. However, not including Federal public safety officers may
not be enough to satisfy Metzenbaum’s concerns.

Alternatively, we could work to strike the age discrimination provisions from the crime bill.
This approach is much more confrontational and is likely to upset Congressman Owens who
has oversight responsibility for the EEOC. The EEOC is not anxious about entering into
such a confrontation on this issue.
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- amend the Age Discrimination in Employment Act by G)( ﬁcu/
permitting state and local governments to continue to use dl
age as a basis for hiring and retiring law enforcement :
officers and firefighters (under current law these
provisions will expire at the end of this year); and,

- require EEOC to conduct a study related to the physical
skills necessary for law enforcement jobs and to the
physical tests for assessing them.

- The Treasury Department has an established maximum entry age
for applicants seeking employment as law enforcement officers
in addition to physical qualifications required for appointment
and retention. The three retirement systems found in Treasury
‘that cover such law enforcement officers include provisions for
mandatory retirement whén a specific age and length of service
1is reached. In order toc maintain a young and physically
‘vigorous work force, retirement benefits for law enforcement
‘officers are subject to a special computation to allow thenm to

- retire on an adequate annuity earlier than other employees.

Though the subject bill primarily concerns state and local
employees, it is important to the Department because it will
make the ADEA exceptions for such employment permanent. This
is consistent with the currént age discrimination exceptions in
effect for the Federal law enforcement work force. Were the

~ exceptions for ‘state and local employment permitted to expire

* as scheduled, the Federal Government's use of age-related
qualifications for such employment would be jeopardized.

The EEOC provisions of the bill ultimately may support the
~ Department's efforts to hire and retain individuals who are
physically suited for law -enforcement tasks. However, because
of the increased administrative costs and the potential risks
‘to public safety associated with sole reliance on physical
. tests for. competent, safe law enforcement performance, we would
“not recommend. 'Y SUppor s age
‘restrictions that might arise Irom EEOC's work, without
considerable forethought and study.

An Administration position should be developed on the issue of

age restrictions for law enforcement officers in conjunction

with review of this bill. That position should reconcile

safety and Government efficiency concerns with EEOC's position

_ (articulated in their report on a prior version) on age as
",,.a poor predictor of performance in public safety

| occupations."
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Agé Discrimination in Employment Act

Recent House acti?n on the crime bill included the addition of a
provision allowiﬁg State and local governments to use age as a
basis for hiring %nd retiring law enforcement officers and
firefighters. T&e Administration would prefer that this issue

not be addressed:in the crime bill.

If the confereesétake up the matter, however, the Administration
would not oppose a temporary three year extension of age-based
hiring and retiring provisions similar to those contained in
Section 3 of the Age Discrimination in Employment Amendments of
1986 for law enforcement officers and firefighters. This would
allow further stqdy of age restriction policies for public safety

workers at the Féderal, State and local levels.
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EXECUTIVE OFFICE OF THE PREBIDENT
OFFICE OF MANAGEMENT AND BUDGET

HTF Route 8lip

To: Chris Edley Take necessary action [ ]
Josh Steiner . Approval or signature [ )
Marcia Hale Comment { )
Sheila Anthony Prepare reply { ]
Jo;e Cerda Discuss with me (1
Grace Mastalli For your information ()

See remarks below (X]

From: Daryl Hennessy l§r mw-;;te: Tuesday

Room 9227 April 26, 1994
395-5009

FAX # - 395-6889

Attached is a draft statement regarding the Age Discrimination in
Employment Act. This statement reflects the decision of the
group following your meeting with the Director last week.

Please call me with any edits or fax me a marked-up copy of the
statement by COB April 26.

1 will incorporate your comments into a final statement and share
it with all of you when it is done.

Thanks for your help.
Attachment

cc: Christiana Lin
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DRAFT DRAFT

Age Discrimination in Employment Act

| Recent House action on the crime bill included the addition of a

basis for hiringiand retiring law enforcement officers and

1
|
|
|
|
i provision allowiﬁg State and local governments to use age as a
|
l .

\ firefighters. The Administration would prefer that this

|

i

provision be dropped from the crime bill. ~We-do—ne%—be%ieve—%ha&;a_\\\
if4%—is—consés%ent4wish—%he~intent_a£.tha_Q:igingl_A&ﬂ;)ﬂxhﬂmemuﬁn%:;_\\

e oide

|

|

} i mi ' 3 :
|

|

The Administration would not oppose a temporary three year

extension of age based hiring and retiring provisions similar to

!
:
| those contained }n Section 3 of the Age Discrimination in

: Employment Amendﬁents of 1986 for law enforcement officers and
; firefighters. Tpis would allow for further study of age

E restriction poli?ies for public safety workers at the Federal,
‘ :

i

State and local ﬁevels.



EXECUTTIVE OFFICE OF T HE PRESIDENT

18-Apr-1994 12:55pm

TO: (See Below)

FROM: " Jose Cerda, III
Domestic Policy Council

!
i
|
\
I
| SUBJECT: HR 2722

i This morning I attended an interagency meeting to determine the
Administration's position on H.R. 2722, a bill which would amend the Age
Dlscrlmlnation in Employment Act to make permanent the exemption for state and
local public safety personnel (i.e, cops and firefighters). Edley plans to
clear EEOC testimony by the close of business today that includes the
Administration's opposition to H.R. 2722 -- and further stated that any appeals
to thls position should be lodged directly with Leon Panetta.

| There are three decisions -- two substantive and one very political --
that need to be made before the Administration takes a position on this
leglslatlon, and I am afraid OMB's clearance process has really only addressed
one of |these.

1

1 - The immediate policy concern is should the Administration support

legislation to make permanent the exemption for public safety personnel from the
ADEA, whlch expired this past December. From a civil rights policy perspective,
it makés sense not to. Cops and firefighters shouldn't have to retire at an
arbitrary age; they should continue to hold their jobs so long as they are
physiclaly able to do so. The AARP has been the primary advocate for this
position.

|

} But Mayors, Cities, Cops and Firefighters -- and Rep. Major Owens --
believe developing such test, etc., is too burdensome for public safety
personnel -- and that the current system works just fine. They all want the

exemptlon to continue and have formed a coaltion that worked to pass HR 2722 on
the suspension calender last fall. Owens has now quietly attached this same
leglslatlon to the House crime bill. The Administration did not issue a SAP
when HR 2722 passed the House floor, and our crime bill SAP does not directly
address HR 2722's inclusion.

l

! 2 - The next policy concern -- which to some extent is an
intergovernmental one too -- is what are the implications of our
supporting/opposing HR 2722 for federal law enforcment. Currently, federal law
enforce is also exempt from the ADEA and -- if we oppose a public safety
exemption from ADEA at the state and local level -- how can we support one at

the federal level. Thus, supporting HR 2722 now means we will likely have to
change our federal policy at some point later. Treasury is concerned about

[



this, bpt is being overruled by Edley. There is no indication that Justice law

enforcement types have fully focused on this issue.

‘3 - The political concern that I'm afraid no one has focused on is --
What is the impact of announcing a decision on this while crime and health care
are in flux. The Mayors, Cities and Cops are driving the crime bill's
completﬁon this week, and AARP is crucial to health care.

iGiven the policy and political concerns outlinq*in #2 and #3, I think it
makes sense to continue to stay above the fray on this issue. I would suggest
that EEOC's testimony should speak to the facts and state that the
Administration is continuing to study the issues, gather more data, etc.
However, this is a significant political decision, and I though you should all
be informed about it.

\

Thanks,l
Jose' \

|
I
! TO: Carol H. Rasco

| TO: Bruce N. Reed

+ TO: Donsia Strong

| TO: Carola McGiffert

., TO: Marcia L. Hale
' TQ0: Alexis M. Herman

Distribution:

| CC: Dawn M. Friedkin
CC: Christiana L. Lin
CC: Rosalyn A. Miller



EXECUTIVE OFFICE OF THE PRESIDENT
18-Apr-1994 05:38pm

TO: Christopher F. Edley, Jr

FROM: Jose Cerda, III
Domestic Policy Council

SUBJECT: HR 2722
Chris, '

Couldn't reach you by phone so I sent an e-mail. I've checked with Ron
Klain and Bruce (per Carol's request), and they don't see the benefit of taking
on position on HR 2722 that directly conflicts with out efforts to pass a crime
this wegk. They especially don't understand what's driving this decision.
Aren't we in effect working against one of the top three presidential priorities

just toimake an outgoing EEOC chairman and senator happy? Why can't EEOC simply

speak tp the facts, the study -- its strengths and weaknesses, as I understand
it -- and say the Administration is still developing its position, etc. Will
opposing HR 2722 bring down the crime bill? -- probably not. Will it complicate
our effprts? -- definately yes. Given this situation, why go out on a limb?

|

| Can you pass along these DPC concerns to the Director before you send up
the testimony. If given these concerns, he still wants to oppose HR 2722 --
we'll obviously go along with OMB. But if he shares these concerns, we'd hope
that he! would not oppose HR 2722 outright. Since Carol is out of town, he might
want to;phone Bruce directly if he has any questions about our comments.

Thanks,
Jose'

i
|
|
l
\
|
|
4
l
[
)
|
|
\
!
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BXBOUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

washington, D.C. 20503 URGENT

April 14, 1994

LEGISLATIVE REFBRRAL MEMNORANDUM
LRN #I-2479

TO: Legislative Liaison Officer -~

TREASURY = Richard S. Carro - (202)622-1146 - 228
OPM - James N. Woodruff - (202)606-3424 - 331
JUSTICE - Sheila }. Anthony = (202)3514=-2141 ~ 217
DEFENSE - Samuel T. Drick, Jr. - (703)697-1305 - 325
INTERIOR - Danny Consenstein - (202)208-6706 = 329
TRANSPORLATION - Tom Herlihy = (202)366-4687 - 226
VA - Robert Coy - (202)535~-8113 - 229 8
- - O o Lool
NEC -~ sonylia Matthews - (202)456-6722 - 429
LABOR - Robert A. Ghapiro - (202)219-8201 - 330
FEMA - John P. Carey ~ (202)646-4105 ~ 327

7
FROM: JANET R. FORSGREN (for) oML /&MM \§, Yand

Agsistant Director for lLegislative Reference

OMB CONTACT: Connie BOWERE (396-3803)
S8ecretary’s line (for simple responses): 333-7362

8UBJECT: ECOC Proposed Tcetimony RE: HR 2722, Age
Discrimination in Employment AcCt Anendments
of 1993

DEADLINE: 4:00 P.N., FRIDAY April 15, 19%4

OMB requests the views of {our agency on the above sukject baefore
advising on its rclationship to the program of the President, in
accordance with OMB Circular A-19.

Pleass advise us if this item will affeot direct aspending or
receipts for purposas of the the "Pay-As-You-Go® provisions of
Title XIII of the Omnibus Budget Reconciliation Aot of iddo.

cc:

Donsia strong Peygy Young
Chris Edley Adraian Silas
Bill Dickens Jim Fish
Clarissa Cerda Bob Damus
Jennifer ralmicri John Norrall
Ken Ryder Joe Lackey
Steve Redburn Delphine Motley
Daryl Hennesscy Janet Foregren

Bob Rideout
Ray Kogut
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LRM #I-2479
RESPONSE TO LEGISLATIVE REFBRRAL NENORANDUM

It your response to this request for views ls simple (e.yg.,
concur/no comment) we prefer that you respond by faxing us this
response sheet. If the responce is simple and you prefer to
calil, please call the branchevide lime shuwn below (NOT the
analyst’s line) to leave a message with a secretary.

You may also respond by (1) calling the analysts/attorney’s direct
line (you will be connected to voice mail if the analyst does not
answer): (2) sending us a memo or letter; or (3) if you are an
OASIS user in the kxecutive Orrice of the President, sending an
E-mail message. Please include the LRM number shown above, and
the subject shown below.

TO: connie DOWERGC
Office of Management and Budget
Fax Number: (202) 2393-6148
Analyst/Attorney’s Direct Number: (202) 395-3803
Branch-Wide I.ine (to reach secretary): (202) 395-7362

FROM: (Date)
(Name)
(Agency)
(Telephone)
SUBJECT: EEOC Proposed Testimony RE: HR 2722, Age
Niscrimination in Employment Act Amendments
of 1993

The following is the response oI our agency to your request for
views on Llhie abuve-captioned subject:

Concur
No objocotion
No comment

Sea proposed edits on pages

Other:

rAX RETURN of pages, attached to this
response sheet
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ERAFT 4/14/94¢

STATENENT OF

V.0, EQUAL BNPLOYMENT OPPORTUNITY CONMIBSSION
BEFORE THB
SUBCOMAXITTER C¥N LABOR
COMMITTEE ON LABOR AND HUMAN RBSQURCES
UNISED GSTATES SBREMATE
APRIL 19, 19%¢

Good morning Mr. Chairman and Rembers Of ths Subcommittes.
I appear before you today, on behalf of EROC chairman Tony K.
Gallegos, tTO QiSCuss H.R. ¢/é«, the "Age Discrimination in
Exploymont Amendmonto of 1953%.

H.R. 2722 would amend the Age Discrimination in Ewployment
AGt in an important respect. All state and locsl governnents
would be pormitted to use age as a basis for hiring ana retiring
lav enforcament officers and rirefighters. 1f the measure is
signed into law, the portinent parte of the ADEA would read as

follows!

56e0. 4(J) It shall not be unlawful...to fall or refuse to

hire or te dischargo any {lawv enforcement officex or

Ilrotigntar] pecause of such inaividual’s age ir such action
s taken --

(1) vith roocpeet to...an individual...(vho]...has attalned

(A) tho age of hiriny and retirement in effect under
applicabie stata or local 1aw on March 3, 1983; or

(B) IL such age was not in sfreot under applicable
state or local lav on March 3, 1983, S8 yearsc of

age...

In adadition, Bection 4 of H.R. 2722 providea for a Study and
Guidelines for Performance Tests. The proposed legislation
reguires the RENC to conduct a study regarding taests that can be
used by public safety departments in lieu of age.

The EBOC has thoroughly reviswed H.R. 3722. The cxemptions
of tha type proposed in this bill are contrary to the spirit of
the Age Discorimination in Eamployment Act.

As you know, the 1986 ADEA Anmendmenits created a temporary
cxangtxon peraitting age-bagea niring and ratirement decisions in
public satcty ocoupations through Decemdber 31, 1993. At the same
time, Congress charged the EEOC ana the bepartment of Labor with
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EEOC/Pvo

genducting a study to determine whether tests sre available that
could replace the use of agae as a prediator of job performance.
The centrael research questions wera:

If one wanted to replace age with parformancs or
capacity tests, would it bs possible? Are there job-
related tests that are practical, sufe and cost
effective? 1If so, can the tests be fairly

administered without unduly compromising poraecnal safety,
public safety, or agency efficiency?

In October 1992, this study' -- organized and structured by
rescarchers fron Penn State Universiiy -- was sent by the two
agencies to Congress. Tha Study Group concluded that (1) age is
a poor predictor of performance in public satety occupations, (2)
practical teats are currently available that are better
predictors, and (3) the temporary exemption should be permitted
to expirs as scheduled. H.R. 2722 Trejects all of the above
conclusions., It is more expancive than tho 1986 exemption in
that it parmits the use of age sven by state and local
governzents that had not implemented age limitations Zor pubiia
safety officers in prior years. It also parnits departments that
had age limitations in effect to ratire individuals at age 55
even if their currant retirement age is over age 5S.

Tn addition, as drafted, Subsection (a) of H.R. 2722 would
pernit both maximum hiring ages and mandatory retirement ages.
Subgaction (B), to be applied whan (A) is inapplicable, permits
only mandatory retirement at age 55 or over. This omission
regarding mavinmum hiring ages may produce the curious
circunstance of departments having to prove that age is a bona
fide occupational gualification for hiring dacisions even though
they would have a speciflu statutory right to uee age for
retirament decisions. ,

1t signed into law, H.R. 27322 would undarcut years of EEOC
litigation (pre-1987) in which we routinely challengcd the use of
arbitrary age limitations by police and fira departmants.
Further, the proposed awsndment to permit 8tate and local
governments to require the retiremant of firefighters and law
@nLorcement orfiocers as early as age 55 is inconsistent with a
subatantial body of case law which has been daveloped previously
under the ADEA when many vwuris sliuck duwn gasimun hiring and
mandatory retirement agam for publia safety officare.

! Altwcrnatives to Chronolegical Age 4n Deotermining
gstandards of Suitability for Pub;?L Safety Jobs, Volume 1I:
Technical Report, cCenter for Applied Dehaviaral Bclences,
Pennsylvania stata Univeraity, (Universlity Park, PA:
Intervulleylate Research Programe, 1992).
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588, 8.9.. EEOC v, Kentucky State Police DepL., 869 F.2d 665 (6th
cir. 1968), gart denlsd, 49 FEP Coses 1540 (1%33),

Samneyiyania e T e boyine, 836 F.24 397 (Ird elr, 168337 £E0C v.
Wﬁ.ﬂ:&m. 873 F.2d 97 (Sth Cir. 198%) (an

Finally, let ma address Eaction 4 of H.R. 2722 which
reguires that EEOC develop a Study and Guidelinas for Perfermance
Tests. The required nev atudy would be redundant aof tha racently
completed Penn Jtate study and impractical. In addition, the
required new gtudy and advisory guidelines appear to require a
precision in formulating approval criteria for public safety
officer testing that is both impractical and undasirably bhinding
on the Cusalsslon’s snforcemsul authucily.

For examplu, new sludy sequlremnuile ask fu: a "list and
deacription of al) teats availahle for the assassmant of
abilities important to the complstion of public safaty tasks“.
The complated Penn State study finda at least one teat for each
critival publlc safetly task. In many instances, more than one
test (s ecited. Tha requiraement to liut and describa gl) teats ia
a wasterul exsrcise. 7The current Penn State study provides

idance to departments as to tests available. In many
nstances, dspartmente may Xnow about and use other tssts. A
catalogue af all tests wonld serve litile purpose and may not
svan be feasible.

Anotlivz wlenment vf Uw proposesd study i1wyuires a
*description ot the technical characteristiom that performances
teuts musi meet to bes cumpatible with tle Uniform Guidelines on
Employee Selection Procedures”. There is raally no need to
conduct a study to dascribe technical charavtuglstics. 7The
Unifora Guidelines were designed to fulfill this vary function.
Public sarety departments have bsen subject Lu Lhe Ualfura
cuidelines sincae their adoption in 1978. 1If the departments need
any aaditional guidance, Commission staff can provide it without
conduoting additional research.

The last olement of tho proposed study requires “an
axamination or the extent to Wnich tests oomply with Federal
oivil rights Acts and regulations®. The RREOC has nsver given a
planket endorsement of any specific test, but has lnstead adopted
the Uniform Guifelines on Employee Selection Proceduraes, 29
C.P.R. 1607 (1978), whioh pruvides speciflv standsrds vl validlly
that tests which result in adverse impact should meet. The
valldity of a test depends on Lhe '.i in which that test ls used
in a specitic situation. The provision of a blanket endorsement
for a test by a federal enforagement agency may undsrcut
enforoament vfforts whon that test i¢ used improperly by a

eesS
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particular employer, and may provide an unfair compstitive
advantage to tho publisher of that test.

In eummary, the proposcd legislation —— wvhich orestes a
perzanent exemption for State and local rirefighters ana lavw
enforoawent and corxections officers -- le inoonaistent with
Congress’ purpose in 1986. Further legislation on this issue vas
to be based on the results of the study the Commiccion was
charged by Congress to conduct. The rindings contained in the
congressionally-mandated study on age and public sagety jobs
concludea that valid ana joberelatea tests are viable
altarnatives to basing hiring and retirement deciecions on age
aione.

1he Office Of Management and budget supports the opinions
expressed in this testimony before you today on H.R. 3722 and
adavises that this position is consistent with the
Aduinistration’s Civil Righte Program.

I will be happy to anawver any questions you may have.
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Ag!e Discrimination in Employment Act DRAFT

-
|
\
DRAFT
|
|
I
| Recent House action on the crime bill included the addition of a
I
| provision allowing state and local governments to use age as a
| basis for hiring?and retiring law enforcement officers and

‘ : S

, lirefighters. The Administration wouid—prefer—theat this
| USH{ modu @ cadnes,

. provision :

—
l ¥t—is Lonsistent with the intent of the original Act which sought

to promote the employment of capable older persons and prohibit

arbitrary age discrimination in employment. ~

: p&sz‘— fa0
1he Administration would molt-oppese a temporary 4hree year
Mz Ekgpmp 1 AN
extension or 4ge—basediriring—and-retiring provisions similar to

those contained in Section 3 of the Age Discrimination in

Employment Amendments of 1986 for law enforcement officers and

nzlLesSate

firefighters. Thils would allow Lorpfurther study of age

restriction poliéies for public safeLy workers at the Federal,

State and local levelsand. 4B wruldd b2 hi—wm :;7

QPRTIONAL FORM 84 {7-90)
FAX TRANSM'TTAL v ol pages B
To 1 o Ffoﬂ'\ée Y — B

Photie 4

Dapl Agency

Fax v

GFNCRAL :.FR\.!.mﬁﬁlNl'D_TFV\TEﬁ

1

|

I B

l Fax 5

| =N 7540-01-317 7364 50119101
NEN

]



April 28, 1994

HR 2722, Age Discrimination in Employment Act

Recent House action on the crime bill included the addition
of a provision allowing State and local governments to use age as
a basis for hiring and retiring law enforcement and firefighters.

AR oA i

If the conferees take up the matter, however, the
Administration would support a temporary three-yea xtension of
age-based hiring and retiring provisions similar to those
contained in Section 3 of the Age Discrimination in Employment
Amendments of 1986 for law enforcement officers and firefighters.
This would allow further study of age restriction policies for
public safety workers at the Federal, State and local levels,
which the Administration believes is required.

\ﬁcuﬁ f 01@& W
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EXECUTTIVE OFFICE OF T HE PRESIDENT

18-Apr-1994 02:58pm

TO: Jose Cerda, III
FROM: Carol H. Rasco
Economic and Domestic Policy
CC: Rosalyn A. Miller
SUBJECT: RE: HR 2722

Jose, I am copying Rosalyn on this answer in order that she might
find you asap if you're not near your computer. I think you need
to find Marcia, Alexis, Pat Griffin and perhaps people like Mike
Lux in Health Reform (maybe him in lieu of Alexis?) and quickly
get this discusssed as I think it potentially looks like a very
serious problem politically for health care reform as well as
crime. Make sure Rahm and Bruce are aware of crime ramifications
also....I don't think we can wait to make sure they read email
before they go home today. If all of you working most directly in
the legislative process on crime and health reform decide it is
not a big worry then I will be fine. Thank you very much for
getting this to my attention. Beep and/or send email if I need to
interject myself more....will be back on email later tonight.
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EXECUTTIVE OFFICE OF T HE PRESIDENT

18-Apr-1994 12:55pm

TO: (See Below)

FROM: Jose Cerda, III
Domestic Policy Council

SUBJECT: HR 2722

This morning I attended an interagency meeting to determine the
Administration's position on H.R. 2722, a bill which would amend the Age
Discrimination in Employment Act to make permanent the exemption for state and
local public safety personnel (i.e, cops and firefighters). Edley plans to
clear EEOC testimony by the close of business today that includes the
Administration's opposition to H.R. 2722 -- and further stated that any appeals
to this position should be lodged directly with Leon Panetta.

There are three decisions -- two substantive and one very political --
that need to be made before the Administration takes a position on this
legislation, and I am afraid OMB's clearance process has really only addressed
one of these.

1l - The immediate policy concern is should the Administration support
legislation to make permanent the exemption for public safety personnel from the
ADEA, which expired this past December. From a civil rights policy perspective,
it makes sense not to. Cops and firefighters shouldn't have to retire at an
arbitrary age; they should continue to hold their jobs so long as they are
physiclaly able to do so. The AARP has been the primary advocate for this
position.

But Mayors, Cities, Cops and Firefighters -- and Rep. Major Owens --
believe developing such test, etc., is too burdensome for public safety
personnel -- and that the current system works just fine. They all want the
exemption to continue and have formed a coaltion that worked to pass HR 2722 on
the suspension calender last fall. Owens has now quietly attached this same
legislation to the House crime bill. The Administration did not issue a SAP

when HR 2722 passed the House floor, and our crime bill SAP does not directly
address HR 2722's inclusion.

2 - The next policy concern -- which to some extent is an
intergovernmental one too -- is what are the implications of our
supporting/opposing HR 2722 for federal law enforcment. Currently, federal law
enforce is also exempt from the ADEA and -- if we oppose a public safety
exemption from ADEA at the state and local level -- how can we support one at

the federal level. Thus, supporting HR 2722 now means we will likely have to
change our federal policy at some point later. Treasury is concerned about



this, but is being overruled by Edley. There is no indication that Justice law
enforcement types have fully focused on this issue.

3 - The political concern that I'm afraid no one has focused on is --
What is the impact of announcing a decision on this while crime and health care
are in flux. The Mayors, Cities and Cops are driving the crime bill's
completion this week, and AARP is crucial to health care.

Given the policy and political concerns outline in #2 and #3, I think it
makes sense to continue to stay above the fray on this issue. I would suggest
that EEOC's testimony should speak to the facts and state that the
Administration is continuing to study the issues, gather more data, etc.
However, this is a significant political decision, and I though you should all
be informed about it.

Thanks,
Jose'

Distribution:

TO: Carol H. Rasco
TO: Bruce N. Reed
TO: Donsia Strong
TO: Carola McGiffert
TO: Marcia L. Hale
TO: Alexis M. Herman

CC: Dawn M. Friedkin
CC: Christiana L. Lin
CC: Rosalyn A. Miller
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History

Since its enactment in 1967, there has been confusion surrounding the applicability of
the Age Discrimination in Employment Act (ADEA) to police and fire departments.
The result was a flood of litigation about the validity of age as a qualification for
service as a police officer or firefighter.

In 1986, Congress sought to resolve this confusion by passing an exemption to the
ADEA which allowed police and fire departments to continue use of mandatory
retirement and maximum entry ages as long as those requirements were in place in
1983. The 1986 law also approved a seven year exemption, sanctioning mandatory
retirement for about 1.2 million public safety officers.

The EEOC was directed to investigate the issue further with a study and commissioned
the Center for Applied Behavioral Sciences at Pennsylvania State University to
undertake the task of determining if public safety would be compromised by barring
mandatory retirement based upon chronological age for public safety officers.

The Penn State study reviewed 2,000 studies on aging and personnel records of more
than 460 police and fire agencies. In 1992, the study concluded that although age is a
determinant of an individual's ability to perform the functions of a public safety officer,
there is no exact age at which a person can be said to be unqualified. As a result, the
study proposed outlawing retirement ages and advocated fitness tests to insure a
qualified work force. But, the study was unable to identify fitness tests or uniform
standards which could measure a public safety officer's ability to perform their tasks.

Current Status

On June 29, 1993, Representative Austin Murphy (D-PA) introduced legislation,
strongly supported by NAPO, to make permanent the current exemption.
Representative Murphy's bill, H.R. 2554, was replaced by H.R. 2722, sponsored by
himself and Representative Major Owens (D-NY). H.R. 2722 passed overwhelmingly
by a voice vote in the U.S. House of Representatives on November 8, 1993.

Unfortunately, the Senate adjourned before a vote could occur.

& O



NAPO Position

NAPO is currently working in a large coalition with other public sector labor and
management organizations to pass the ADEA exemption in the Senate as soon as
possible. It is likely that hearings will be held in the Senate Subcommittee on Labor
before Senate floor consideration. NAPO also supports an amendment to make the
exemption retroactive to January 1, 1994,

NAPO's support for the ADEA exemption stems from the following two concerns:

1) The safety of law enforcement officers and the public we are sworn to protect will
be jeopardized if the recommendations of the Penn State report are adopted. In an
emergency situation, would you rather have a forty year-old or a seventy year-old
police officer respond? Although there are numerous positions that senior citizens can
hold well past the age of sixty-five, police and firefighting work are not among them.

2) Law enforcement is by its very nature a young person's job. Our retirement systems
are funded based on years of service ranging from 20 - 30 years. Allowing the
temporary exemption from the ADEA to expire will jeopardize the integrity of many
retirements systems through increased claims for duty disability retirements. This
would also give state legislators, county commissioners and city managers the incentive
to increase the years of service and age requirements on the pension systems as we
currently know them.

All member NAPO organizations are urged to contact both their Senators in strong
support of this important public safety legislation. The Capitol Switchboard is (202)
224-3121. Please report back any information concerning your Senators' positions to
the NAPO office in Washington at (202) 842-4420 so we can refine our strategies.
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RESPONSE TO LRM NO: 554
LEGISLATIVE REFERRAL MEMORANDUM FILE NO: 480

If your response to this request for views Is simple (e.g.. concur/no comment), we prefer that you respond by e-mail or
by faxing us this response sheet. _

If the response Is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line)
to leave 8 message with a legislative assistant.

You may also respond by:

(1) ca'lllng the analystattorney's diract line (you will b'o connected to volce mail if the analyst does not answer); or
(2) sending us a memo or letter.

Please include the LRM number shown above, and the subject shown below.

TO: Anna BRIATICO 395-7887
Office of Management and Budget
Fax Number: 395-6148
Branch-Wide Line (lo reach legislative assistant): 395-7362

FROM: : (Date)

(Name)

(Agency)

(Telephone)

SUBJECT: Equal Employment Opportunity Comm. Proposed Report RE: HR849, Age Discrimination in
Employment Amendments of 19985

The following is the response of our agency to your request for views on the above-captioned subject:

Concur

No Objection
No Comment

See proposed edits on pages _
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Other:

FAX RETURN of pages, attached to this response sheet
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Dear Congressman Goodling:
This is ia zesponse to your raquest for my views on H.R. 8489,
a bill that would amend the Ags Discrimination in Employment Act of
1967 (ADEA), This leglslation incorporates saveral clcments.
Flrst, it would restors an exemb:ion to the ADRBA, emacted in 1586
but now expired, to permit State and local governments Lo use age
linitations for hiring and . retiring police officers . and
rirefightore .. .ﬁieczl:ond, it would r;qgi;re the Chairman ot the EEOC to
conduat a gtudy of abilities tests availabls for public safety joba |
and then, based on the atudf, to issua advisory guidslines for the
administration of physical and mental fitnees teets to measure the
abllities of public mafety officiale. Third, it would alsc require
the Chairman to propose advisory standards for 'w'ellneuu proygrams.
The bill authorizes five million dollars to be appropriated to
carry outltheae raquirements.’ . | '

| For the xeascons gsat forth balew, it is my view that H.R. 849
.nhould not be enacted into law.

” At the outs#t, I am oxtzremely concerned about the expenditure
ot.£1v¢ million dollars on a -ihdy'whiéh is very esimilar to the
nLudy on this subject that the Commission recently complated, at
Congrees’ direction, ut & cost of over onc million dollurs. That
study, conductcd in concext with the Department of Labox, carefully

analyzed many, if uot nost, of the isauss enumerated inm II.R. 049.
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In per:ineat part, that study: (1) aonclude¢ that age is a poor
| predictor of performance; (2) {dentified critical performance
oritaria for public safety joba; (3) l1isted sevural tests that
eould ha used to measure these criteria; and -(“ axplained that
thaﬂa tests can be properly validated in ancordancs with current

legal and pzofooeicnal standarda.

" Ths expcnditn:e proposed by R.R. | 849 raises particular
conoexns given the enormous challenges currsntly facing the
Commisaion.. We praject that over 100,000 chargen af ampleyment
diserimination will be filed with us in FY 95 and that our pending
inventory will grew €O over 100,000 charges during this eame
pericd. I know Qou are familiar with these éngbing operational
problems and also are well aware that we simply 40 not cuzrently
have thn rescurces to yasolve these problems adequately. In this |
time ot extzremely tight budgets, f{ve million dollars could make &
signiticant differance in our abllicy to serve the people who come .
to wur door avery day for assistancé. In my view this would be &
fay More appropziate axponditure of public funds than uging scazce

| federal dollars to contract with ccnsultants to examine matters
already addaressed at governmeat expense. These conéernn ‘are
underscored by practical cons;defacione as well. Given the fact
that the l-gislatlon would makXe the ADEA qxemption'pnmnent, thera
" would presumably be only a limited demgnd -- at most -- for the
conccmplated guidelines. Covared ntitiau would havae little, 4f

any, incentive to  implement such Leots if they can roly on @

mandatory retlromont age.

Aside from those cxitically lmpocrtant resources qwuti.on-. by

70'd OTO'ON 1S:¥ S6.20 JUW 8r19-S6£-20C:01



SENT BY:Xerox Telecopier 7020 i 3= 3-35 § 10:14 i
 SEVT BY: | - 708 A2:tih G L S —"

find H.R. 049 particularly-pxoblemaﬁie bacause it would require
the EEQC to undertsks tasks whish ere legally and teetﬁxically
' impracnioal. 1¢ not impoaeible. Insofar as the bill contemplates
the mreation or identification of  "mafe harbor" test for public
safety officialu, or “safs harhor' elemants for such tests to
include, it {g important to kaep in wind theoo that teots must be
neasured against particular job functions. For us to create .or
ldentify such a tast or. to identify the elasments of such a taslt, we
would, consistent with governing legal principles; have to neka
assumptions regarding how Ilocal police and fire deparTMENts
prructure their workplaces. For the guidelines to be of any use to
them, thase departments would then have to structure their jobs in
conformity with assumptions in the guidolinns. Tn my view, setting
Job ntandarda for state and local public safety departments is a
whally :mep:eprtace tuncrion for the faderal government, inoluding
the EROC. Stacte and local governmental entitles ghould be able to
asaign job functions and struccure their workforcas in whatever

wayn thay see fit to serve their particular needs . |
Ragarding wellnass programs, the EZOC has no particular
expertise or experienca in this ares, Quite frankly, in order to
develop advisory standavda for such programs, we would of
pecessity have te rralnvent the wheel" and would- inevitably epend
resourcas lo ua {nefficiant mannar. Suraly, other government
agencies with d-monutra:ed oapu:LIse in this area oould do a far

petLer and muzo utficiont jok for the public.

1 alsu nete with concern chat the legislation s obligations

f1ow to tha Chairman of the EEOC rathaxr than to the Commiseion as
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a whole. While the Chuirman axarciges the administrative autl:oricy
of the Commission and could certainly lnitiate the required
process, the Commigsion alene porRsSesass the policy making

autn'o.ri':y- A requiremant that the Chairman issue guidelinas is

_tlhu's incongistent with Title vii,

Finally, but also. of uubstantial. importance, it is my via;d
that the legislation’s exemption fzom the ADBA is mconaiitan_t with
the Saoic premise of the ADEA that age 19 an inappropriate proxy '
gor ability. Tha ADEA -- along with the other antl-discrimination
laws enforcaed by the EECC -- - gtands for the p:‘epoaition thut people .
ehould be judged on the hasis of their individual abilities and not
'on gtercotypea or ganeralizaticns. Yot reliance on sterootypes and
generalizations about the abil.:.r.!.n of oldar Amsricans is exactly
what this 1eg_151.nl:ian would permit. 1, therefoze, £find the-
legiglation antithecical to thg!mﬁamnul priﬁciplel of .qual
amployment opportunity law. ' o . '

I sppreciate this oppo:tuni.:y to share my views regarding rhis
important lcgislaﬁion. Please feel free \o call on me {f T may ba

ot turther assistance.

8r19-s65-202: 41 T T
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AARP

Bringing lifetimes of rvpuu nee W'L}a’c ;?th to serve all genervations.
October 26, 1993 %

Bernard Nussbaum, Esq.
Counsel to the President

The White House

1600 Pennsylvania Ave., N.W.
Washington, D.C.

Dear Mr. Nussbaum:

This Administration has stressed its strong support for the civil rights laws protecting
American workers from employment discrimination on the basis of age, race, sex, disability,
national origin or religion. The American Association of Retired Persons (AARP) urges you
to again express your commitment to a fair workplace by opposing H.R. 2722, the Age
Discrimination in Employment Amendments of 1993. Should this bill pass, we urge you
to recommend to the President that he veto it.

This legislation sanctions overt and unjustified age discrimination against American
workers. It would allow state and local governments to fire, as well as refuse to hire,
otherwise well-qualified persons who wish to be police officers and firefighters, solely
because of their age. The impact of this bill is not limited to older workers; in many cases,
persons as young as 26 years of age would be denied a job.

H.R. 2722 carves out a permanent exception for a non-federal group of workers otherwise
and previously covered by the Age Discrimination in Employment Act (ADEA). This
extraordinary and unwarranted breach in a law designed to protect the basic civil rights of
American workers is opposed by the Leadership Conference on Civil Rights, the
Leadership Council of Aging Organizations and other groups. No similar exceptions are
made in the laws protecting workers from race, sex or disability discrimination, or other
labor laws. Moreover, there is no legal or substantive basis to support making such an
exception in the ADEA.

Seven years ago, Congress put state and local governments on notice that they would have to
come into compliance with the ADEA by the end of 1993. That time is now here. The
Equal Employment Opportunity Commission has stated that this bill

. would undercut years of EEOC litigation . . . [and] 1s inconsistent with
Congress’ purpose in 1986. [Congress intended that] [fJurther legislation on this issue
was to be based on the results of the study the Commission was charged by Congress
to conduct. The findings contained in the Congressionally-mandated study on age and
public safety jobs concluded that valid and job related tests are v1able alternatives to
basing hiring and retirement decisions on age alone.

(Tony E. Gallegos, EEOC Chairman, to Rep. William D. Ford, September 22, 1993)

American Assoctation of Retired Persons 601 E Streer, NW.  Washington, D.C. 20049 (202) 434-2277

Lovola W, Burgess  President Horace B. Deets  Excentive Director



The study referred to, and another independently done by the FBI Academy, highlight the
fact that, in addition to being discriminatory, this legislation accomplishes none of its goals:

- Mandatory retirement does not protect public safety. In response to the
Congressional mandate in 1986, Pennsylvania State University conducted a five-year
study that concluded that age is not a good predictor of any individual’s fitness and
competency for a public safety job. As the U.S. Supreme Court, numerous lower
courts, and thousands of other independent studies have found, age is not a valid
substitute for safety-related job qualifications. For example, mandatory retirement
does not address concerns raised about younger unfit firefighters and police. Public
safety can be assured only by periodic application of neutral, job related criteria to all
members of a police or fire department, regardless of age.

The FBI Academy, together with the Major City Chiefs of Police Association,
recently issued a study that comes to the same conclusion and recommends
eliminating mandatory retirement for police officers.

Of course, maximum hiring ages that deny jobs to young persons also bear no
relationship to public safety.

- Mandatory retirement does not open up jobs for younger workers who may be
women or minorities. The vast majority of police and firefighters voluntarily retire
well before they reach mandatory retirement age. Public safety employees usually
have special retirement plans that provide generous pensions after 20-25 years of
service, regardless of age. Most police officers and firefighters are in their forties
when they leave the force.

The Age Discrimination in Employment Act, like Title VII of the Civil Rights Act of 1964,
the Americans with Disabilities Act, and other laws prohibiting employment discrimination,
makes clear that all Americans are entitled to be judged based upon their individual
capabilities. No one should be denied a job because of an employer’s reliance upon
stereotypical, unproven assumptions about a class or group of workers.

AARP urges you to protect the rights of older workers and oppose H.R. 2722.

Very truly yours,
f'—m .

Horace B. Deets



AARP

Bringing liferimes of experience and leadership to serve all genevations.
(UL
November 4, 1993 TS

Carol H. Rasco

Assistant to the President
for Domestic Policy

Office of Domestic Policy

The White House

Washington, DC 20500

Dear Ms/.Rfééo: Ca/«r@

This Administration has stressed its strong support for the civil rights laws protecting
American workers from employment discrimination on the basis of age, race, sex, disability,
national origin or religion. The American Association of Retired Persons (AARP) urges you
to again express your commitment to a fair workplace by opposing H.R. 2722, the Age
Discrimination in Employment Amendments of 1993. Should this bill pass, we urge you
to recommend to the President that he veto it.

This legislation sanctions overt and unjustified age discrimination against American
workers. It would allow state and local governments to fire, as well as refuse to hire,
otherwise well-qualified persons who wish to be police officers and firefighters, solely
because of their age. The impact of this bill is not limited to older workers; in many cases,
persons as young as 26 years of age would be denied a job.

H.R. 2722 carves out a permanent exception for a non-federal group of workers otherwise
and previously covered by the Age Discrimination in Employment Act (ADEA). This
extraordinary and unwarranted breach in a law designed to protect the basic civil rights of
American workers is opposed by the Leadership Conference on Civil Rights, the
Leadership Council of Aging Organizations and other groups. No similar exceptions are
made in the laws protecting workers from race, sex or disability discrimination, or other
labor laws. Moreover, there is no legal or substantive basis to support making such an
exception in the ADEA.

Seven years ago, Congress put state and local governments on notice that they would have to
come into compliance with the ADEA by the end of 1993. That time is now here. The
Equal Employment Opportunity Commission has stated that this bill

...would undercut years of EEOC litigation...[and] is inconsistent with Congress’
purpose in 1986. [Congress intended that] [flurther legislation on this issue was to be
based on the results of the study the Commission was charged by Congress to
conduct. The findings contained in the Congressionally-mandated study on age and
public safety jobs concluded that valid and job related tests are viable alternatives to
basing hiring and retirement decisions on age alone.

(Tony E. Gallegos, EEOC Chairman, to Rep. William D. Ford, September 22, 1993)

American Association of Retired Persons 601 E Street, NNW. - Washington, D.C. 20049  (202) 434-2277

Lovola W. Burgess  President Horace B. Deets  Execurive Director



The study referred to, and another independently done by the FBI Academy, highlight the
fact that, in addition to being discriminatory, this legislation accomplishes none of its goals:

>

Mandatory retirement does not protect public safety. In response to the
Congressional mandate in 1986, Pennsylvania State University conducted a
five-year study that concluded that age is not a good predictor of any
individual’s fitness and competency for a public safety job. As the U.S.
Supreme Court, numerous lower courts, and thousands of other independent
studies have found, _age is not a valid substitute for safety-related job
qualifications. For example, mandatory retirement does not address concerns
raised about younger unfit firefighters and police. Public safety can be assured
only by periodic application of neutral, job related criteria to all members of a
police or fire department, regardless of age.

The FBI Academy, together with the Major City Chiefs of Police
Association, recently issued a study that comes to the same conclusion and
recommends eliminating mandatory retirement for police officers.

Of course, maximum hiring ages that deny jobs to young persons also bear no
relationship to public safety.

Mandatory retirement does not open up jobs for younger workers who
may be women or minorities. The vast majority of police and firefighters
voluntarily retire well before they reach mandatory retirement age. Public
safety employees usually have special retirement plans that provide generous
pensions after 20-25 years of service, regardless of age. Most police officers
and firefighters are in their forties when they leave the force.

The Age Discrimination in Employment Act, like Title VII of the Civil Rights Act of 1964,
the Americans with Disabilities Act, and other laws prohibiting employment discrimination,
makes clear that all Americans are entitled to be judged based on their individual capabilities.
No one should be denied a job because of an employer’s reliance upon stereotypical,
unproven assumptions about a class or group of workers.

AARP urges you to protect the rights of older workers and oppose H.R. 2722.

Very truly yours,

n Rother, Director
Legislation and Public Policy

Division
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Tha Honorable William D. Ford
chairman

Conmittee on Education and Labor
U.S. House of Representatives
washington, C.C. 20815

Dear Chairman Ford:

This is in response to your July 30, 1993 request for the Equal
Employment Opportunity Commission‘’s views on H.R. 2722, the "Age
Discrizination in Employwment Amendments of 1993"%.

H.R. 2722 would amend the Age Discrimination in Employment Act in
two general respects. First, all state and local governments
would be permitted to use age as a basis for hiring and retiring
law enforcement cfficers and firefighters. Second, the bill
woyuld prohibit state and local governmenis Jrom retiring eiscted
iudges who attain the age of compulsory retirement prizr to the
expiration of a judge’s term of office. If the amendments are

signed into law, the pertinent parts of the ADEA would read as
follovs:

Sec. 4(3j) It shall not be unlawful...to fail or refuse to
hire or to discharge any (law enforcement officer or

firefighter) because of such individual’s age if such action
is taken -—-

(1) with respect to...an individual...(who)...has attained

(A) the age of hiring and retiremant in effect under
applicable stats or local law on March 3, 1983; or

(B) 1if gsuch age was not in effect under applicable

state or local law on March 3, 1983, 55 years of
aq.. LN

Sec. 11(f) The term "smployee” meana an individual employed
by any employer except that the term...shall not include any
person alected to public office in any state or political
subdivision...by the qualified voters thareof... The
exemption set forth in the preceding sentaence...shall net
include vith respect to retirement an elacted judge bafore
the expiration of the term of office in which such judge
attains the age of compulsory retirement.
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The EEOC has reviewed H.R. 2722 and we provide the fellowing
substantive and t.echnical comments:

GENERAL COMMENTS

First, we address the law enforcement and firefighter provisions
in section 4(j). As you know, the 1986 ADEA Amendments cre-+-< -
temporary exemption permitting age-based hiring and recire:
decigions in these public safety occupations through Decembeyr 31,
1933. At the same time, Congress charged the EFOC and the
Department of Lahor with conducting a study to determine whether
teasts are available that could replace the use of age as a

predictor of job performance. The central research questions
vere:

If one wanted to replace age with performance or
capacity tests, would it be possible? Are there job~
related tests that are practical, safe and cost
effective? 1If s0, can the tests be fairly administered
without unduly compromising personal safety, public
sarety, &r agency ufficiency?!

In October 1992, this study’ -- organized and structured by
researchers from Penn State University -- was sent by the two
agencies to Congress. The Study Group concluded that (1) age is
a poor predictor of performance in public safety occupations, (2)
practical tests are currently available that are batter
predictors, and (3) the temporary exemption should be pernitted
to expire as scheduled. H.R. 2722 rejects all of the above-
conclusions by, in essence, making permanent the exenption
created in 1986. Moreover, Section 2(a) (B) is more expansive
than the current exemption in that it permits the use of age aven
by state and local governments that had not implemented age
limitations for public safety officers in prior years.

If signed into law, H.R. 2722 would undercut years of EEOC
litigation (pre-1987) in which we routinely challenged the uza of
arbitrary age limitations by police and fire departments.
Further, the proposed amendment to permit State and local

1 Edwards, R. Mandatory Retirement: Police, Fire Fighters
and Tenured Faculty, Public Administration Review, Vol. 53, No. 4,
1993.

2 Alternatives to Chronological Age in Determining
Standards of Suitability for Public Safety Jobs, Volume I:

Technical Report, Centsr for Applied Behavioral Sciances,
Pennsylvania Stats University, (University Park, PA:
Intercollegiate Research Programs, 1992), 459 PPy
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governments to require the retirsment of firefighters and law
enforcement cfficers as early as age 55 is inconsistent with a
substantial body of case law which has been developed previously
under tha ADEA that prohibited mandatory retirement of law

enforcement officars and firefighters on the basis of an
arbitrary age cut-off. See e.9, a

EEOC v, Eentucky State Policy
Dept., 860 F.2d4 665 (6th Cir. 1988), cert. denied, 49 FEP Cases
1640 (1989); EEOC v, Pennsyvlvania State Police, 829 F.2d 392 (3w
Cir. 1987); EEOC v, Migsissippi State Tax Commissiop, 873 F.2d o
(5th Cir. 1989%) (gan_banc).

Pinally, we address the elected judges portion of H.R. 2722.
Currently, the ADEA contains a blanket exemption for persons
alected to public office by the qualified voters of a state or
political subdivigion of a state. H.R. 2722 would make an
adjustaent in this blanket exemption solely for elected judges.
Under the bill, an elected judge would be entitled to complete
his tern of office even though attaining mandatory retirement age
in advance of the full term. While it is unclear why this bill
is being offered. its objective of removing one use of an
zonitrary age liml<uaiicn is in Keeping vith the spirit of the
ADEA. On the other hand, the ADEA and Title VII have contained
blanket exemptions for glected public officials since their dates

of enactment. Thus, this bill affects a long-sattled agpect of
civil rights law.

TESHNICAL COMMENTS

Subsection (A) of H.R. 2722 would permit both maximum hiring ages
and mandatory rectirement ages. Subsection (B), to be applied
when (A) is inapplicable, permits only mandatory retirament at
age 55. Thia omission regarding maximum hiring ages may produce
the curious circumstance of departments having to prove that age
is a bona fide occupational qualification for hiring decisions

even though they would have a specific statutory right to use age
for retirement decisions.

with respect to elected judges, the bill appears to apply the
ADZA only insofar as protecting an elected judge against age-
based mandatory retirement prior to the completicn of a full term
of office. The limited nature of this objective would be made

claarer vere the bill to contain the word "solely" prior to "with
respect t0o retirement.”

In summary, the EEOC believes that the proposed legislation --
vhich would continue the exemption for sState and local
firefighters and law enforcement officers -- is inconsistent with
Congress’ purposa in 1986. PFurther legislation on thias issue was
to be based on the results of the study the Commission wvas
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charged by Congress to conduct. The findings contained in tha
Congressionally-mandated study on age and public safety joba
concluded that valid and job~related tests are viable

alternatives to basing hiring and retirement decisicns on age
alone.

Thank you for providing the EEOC an oppertunity to comment on

this legislation. The Office of Management and Bv~7ef wered o
that, from the standpoint of the Administration’u ..o =
is no objection to the submission of this raport.

7

Sincerely,

" My e

Tony E. Gallegos
Chairman
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October 25, 1993

The Honorable Thomas S. Foley

United States House of Representatives
1201 Longworth Office Bldg.
Washington, DC 20515-4705

Dear Representative Foley:

The American Association of Retired Persons (AARP) strongly urges you
to oppose H.R. 2722, the Age Discrimination in Employment Amendments
of 1993, when this bill is brought up on the floor of the House of
Representatives. THIS BILL SANCTIONS OVERT AND UNJUSTIFIABLE AGE
DISCRIMINATION AGAINST AMERICAN WORKERS.

H.R. 2722 would allow state and local governments to fire, as well as
refuse to hire, otherwise well-qualified persons who wish to be
police officers and firefighters, solely because of their age. The
impact of this bill is not limited to older workers: 1in many cases,
persons as young as 26 years of age would be denied a job.

H.R. 2722 carves out a permanent exception for a class of workers
otherwise and previously covered by the Age Discrimination in
Employment Act (ADEA). This extraordinary and unwarranted breach in
a law designed to protect the basic civil rights of American workers
is opposed by the Leadership Conference on Civil Rights. No similar
exceptions are made in the laws protecting workers from race, sex or
disability descrimination, or other labor laws. Moreover, there is

no legal or substantive basis to support making such an exception in
the ADEA.

Seven years ago, Congress put state and local governments on notice
that they would have to come into compliance with the ADEA by the end
of 1993. That time is now here. Two independent studies -- one
mandated by Congress, one done by the FBI Academy -- have separately
concluded tnat age is a poor predictor of performance and that
mandatory retirement does not protect the public safety.

Amencan Association ot Retired Persons 601 E Street. N.W. Washington. D.C. 20049 1202) 434-2277

Lovola W. Burgess DPrestdens Horace B. Deets  Exccutive Director
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The Honorable Thomas S. Foley

The record of this legislation is far from complete. Neither AARP
nor anv other organization representing the rights of older workers
was asked to testify at the one hearing held on this issue in seven
years. Had AARP or, for example, the Leadership Council of Aging
Organizations been permitted to testify, the record would made clear
why this bill accomplishes none of its ostensible goals:

- it does not protect public safety because it does
address the issue of fitness throughout the workfc
a police or fire department;

- it does not open jobs up for younger workers, who may be
women of minorities. This is already accomplished by
the large numbers of police officers and firefighters
who voluntarily leave the department when their pensions
are fully vested (usually 20 years of service), which is
well before the age of mandatory retirement;

- it is not a cost-effective management tool.
AARP urges you to stand by the legislation enacted seven years ago
and not deny the important protection of this or any other civil
rights laws to persons who put their lives on the line to protect us.

Very truly yours,

Rlow 8. S

Horace B. Deets
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Bringing ligerimes of experience and leadership to serve all gencrations.

MANDATORY RETIREMENT IS AGE DISCRIMINATION

OPPOSE
H.R. 2722 (Age Discrimination in Employment Amendments of 1993)

This bill denies coverage of an important civil rights law -- the Age Discrimination in
Employment Act -- to police officers and firefighters who put their lives on the -~ -
us. It allows state and local governments to forcibly retire -- and refuse to hii
officers and firefighters solely because of their age, and regardless of an individual’s
competency, skill and experience. This is overt age discrimination. In 1986, Congress
made clear that public employers must cease this practice beginning in 1994,

H.R. 2722 is opposed by the Leadership Conference on Civil Rights, the Leadership
Council of Aging Organizations, the Equal Employment Opportunity Commission and
other groups concerned about fair employment opportunities for all American workers.

The discrimination sanctioned by this bill fails to accomplish any of its goals:
° It will not insure public safety.

° It will not increase the number of jobs available to younger persons who
wish to be police officers or firefighters.

o It is costly and inefficient.

1. Maximum hiring and retirement ages do not insure public safety. The ability of a
fire department or police force to do its job well depends upon the abilities of all members of
the department, regardless of age. This can only be assured by periodically testing all
members of the department for fitness and competency, as is done for all new recruits.

Two independent studies -- one commissioned by Congress (done by Pennsylvania State
University) and one done by the FBI Academy/Major City Chiefs of Police Association --
have concluded that age is a poor predictor of public safety and fitness: periodic testing of
all officers and firefighters, as well as new recruits, is the only way to accomplish this goal.
Of course, such tests must be fair, non-discriminatory, neutral and job-related.

The U.S. Supreme Court has repeatedly held, and countless scientific studies have agreed,
age is not a substitute for safety-related job qualifications. Mandatory retirement does
nothing to protect the public from unfit younger workers, e.g., an overweight 40 year old
firefighter. Maximum hiring ages, some of which deny jobs to people as young as 26, °
obviously bear no relationship to physical or mental fitness or public safety.

American Association of Retired Persons 601 E Street, N\W. - Washington, D.C. 20049 (202) 434-2277

Lovola W. Burgess  President Horace B. Decets  Executive Director



2. Maximum hiring and retirement ages do not increase the number of jobs available to
younger persons who wish to be police officers or firefighters. The supporters of H.R.
2722 have argued that mandatory retirement is needed to get older workers out so as to open
up jobs in the top ranks and increase opportunities for younger employees and new recruits.
History has shown this to be absolutely false. Most police officers and firefighters already

voluntarily retire well before mandatory retirement age.

State and local governments usually have special retirement plans for public safety employees
that provide generous pensions after 20-25 years of service, regardless of age. Since the
pension plans generally give little credit for any additional service, the overwhelming
majority of police officers and firefighters choose to leave when 100% vested -- well befor
any mandatory retirement age. So few officers remain that mandatory retirement has
virtually no effect on the make-up of police and fire departments, the upward mobility of
younger workers or the number of openings available to new recruits.

Maximum hiring ages do nothing more than deny jobs to relatively young persons,
sometimes as young as 26, some of whom may be uniquely qualified for the job. For
example, a retired military police officer could be as young as 38, which would preclude a
second career as a state or local police officer in many jurisdictions.

3. Mandatory retirement is expensive for the employer. Although the supporters of
these bills argue that cash-strapped state and local governments must be able to retire high-

paid older workers in order to hire lower-paid younger workers, this is both unrealized and a
false economy.

- As noted above, most older police and firefighters voluntarily retire well before the
maximum age (usually between ages 40-45), thereby eliminating the payroll expense.

- Mandatory retirement forces persons who are making contributions into the plan into
becoming_beneficiaries, who take money out of the plan. Many of these pension
plans are underfunded and require substantial contributions from employees. (This
same rationale has caused Congress to gradually increase the age (from 65 to 67) at
which Social Security will pay out full benefits in the future.)

- Because most officers retire in their early-to-mid 40’s, mandatory retirement has little
or no effect on disability or workmen’s compensation premiums or pay-outs. In
contrast, jurisdictions that utilize periodic physical and mental fitness tests for all
employees have found that, because they are screening out unfit police and
firefighters (and providing them with an incentive to stay fit), their workmen’s
compensation and disability costs have gone down. They have also found that such
testing is quite inexpensive.

For more information contact:
Michele Pollak AARP Federal Affairs Department 202/434-3762



MEMORANDUM July 30, 1993

TO:

FROM: American Association of Retired Persons

RE: Legislation to impose Mandatory Retirement

¢ These bills sanction overt age

discrimination by permitting state and local governments, on a permanent basis, to set maximum
hiring and retirement ages for public safety employees.

The bills are H.R. 2722 (Age Discrimination in Employment Amendments of 1993) (introduced by
Rep. Owens) and H.R. 2554 (Firefighter and Police Retirement Security Act) (introduced by Rep.

Murphy). They are scheduled for mark-up by the House of Representatives Subcommittee on
Select Education and Civil Rights on Thursday, August 5, 1993.

This memo discusses the background of this legislation and why fitness testing, not mandatory
retirement, is the only way in which to insure public safety. Attached please find a general fact sheet
and a list of public safety retirement cases under the ADEA.

Please note that the fact sheet discusses why mandatory retirement does not open jobs in police and
fire departments to younger workers who are minorities or women. See also note 2 infra. This
misleading argument has been made by the proponents of the exemption. Although it is true that
minorities and women have suffered discrimination in public safety employment, mandatory
retirement has not in the past, and will not ever, solve this problem. Nor will the elimination of
mandatory retirement exacerbate this problem.

What the bills do

The current ADEA exemption permits only those state and local governments that had maximum
hiring and retirement ages in 1983 (the date of the Supreme Court’s decision in EEOC v. Wyoming,
460 U.S. 226, applying the ADEA to the states) to retain those ages - unchanged - until December
31, 1993. H.R. 2554, introduced by Rep. Austin Murphy (D-Pa), repeals the expiration date,

making the exemption permanent. States and localities that did not have those dates set in 1983 could
not impose them now.

= Unfortunately, H.R. 2722, introduced by Rep. Major Owens, expands the current exemption. Not
only does it make the exemption permanent, but it allows mandatory retirement ages to be lowered to
55 for public safety employees (many are much higher). And, states and localities that previously did
not qualify for the exemption would be permitted - for the first time - to impose mandatory retirement
for such employees at age 55 or above.



Background

In 1983, the Supreme Court in EEQC v. Wyoming, 460 U.S. 226, rejecting a mandatory retirement
age for state game wardens, held that states were fully subject to the ADEA. In two cases in 1985
they outlined the standards for proving a "bona fide occupational qualification” defense for public
safety jobs. Western Air Lines v, Criswell, 472 U.S 400 (rejecting mandatory retirement age for
airline flight engineers); Johnson v, Baltimore, 472 U.S. 353 (rejecting mandatory retirement age for
firefighters). The Court made clear that may n roxy for safety-related j
qualifications unless the employer can satisfy the narrow BFOQ exception.

Criswell's discussion of the BFOQ defense holds that the state’s interest in public safety must be
balanced by its interest in eradicating age discrimination. In order to use age as a public safety
standard, the employer must prove that it is "reasonably necessary to the normal operation of the
business.” This is be proven only if the employer is "compelled” to rely upon age because.either (a)
it has reasonable cause to believe that all or substantially all persons over that age would be unable to
safety do the job; or (b) it is highly impractical to deal with older persons individually.

In subsequent years, a number of public employers have success- fully established the BFOQ defense;
most have not. (See attached list.)

In 1986, the ADEA was amended to eliminate mandatory retirement based upon age in the United
States. As part of a compromise that enabled this legislation to pass, Congress established a
temporary, seven-year period during which state and local governments that already had maximum
hiring and retirement ages could continue to use them'. It’s purpose was to give public employers
time to phase in compliance without having to worry about litigation. Cong. Rec., October 16, 1986
at S. 16852-53 (remarks of Sen. Metzenbaum). Congress also commissioned a five-year study to help
determine whether physical and mental fitness tests can measure the ability of police and firefighters
to do their job. This study, by Pennsylvania State University (PSU), was completed in 1992.

The primary supporters of the exemption are the International Association of Firefighters (AFF), the
International Association of Chiefs of Police, the Fraternal Order of Police and similar groups, and
state and local government organizations. Although they couched their arguments in terms of public
safety, they were (and remain) especially opposed to periodic fitness tests for all public safety
employees, regardless of age.

Public Safety and Fitness Testing

As noted above, it has been argued that mandatory retirement is necessary to insure public safety.
AARP believes that mandatory retirement has absolutely no effect on public safety: most "older”

! State and local governments that did not already have maximum hiring and retirement ages
could not establish them under this temporary exemption.

A similar seven-year exemption was given to colleges and universities, who were permitted to
retire tenured faculty at age 70. The expiration of the tenured faculty exception is not at issue here.



police and firefighters voluntarily retire long before they reach mandatory retirement age;*and
mandatory retirement does not address the more-common problem of unfit younger workers. IAFF
has refused to respond to AARP’s points in this regard. Indeed, it is clear that concern that a
significant number of firefighters in their 30’s and 40’s might fail a fitness test is the force behind
IAFF’s position on this issue.

The attached fact sheet summarizes the arguments pro-and-con on the public safety issue.

IAFF’s arguments against fitness testing are virtually identical to those made against the hiring of
women for public safety jobs 15-20 years ago:

0 "Good and Reliable Tests do not exist." This is false. Virtually every employer i«
new police and fire recruits — and the job of a firefighter doesn’t change much as he
or she ages. Many employers periodically test their public safety employees
throughout their tenure. (See discussion of PSU study below.)

o "Most of them will fail the test because they aren’t strong enough to do the job."
There is absolutely no evidence to support this. This has nothing to do with age (or
sex), but with the individual abilities of the employee.

o “It’s bad for morale to make younger firefighters ("men”) serve with people who they
believe are unfit to do the job." Justifying an employment practice upon the belief
that older people as a group are unfit workers is precisely the type of discrimination
that the ADEA prohibits.

o "It's too expensive.” As discovered by the states and localities that already do
periodic fitness testing, such tests are quite inexpensive (health care providers often
vie for the contracts to do the tests, viewing them as loss-leaders that will bring in
additional patients). In addition, such tests more than pay for themselves in lower
disability and workmen’s compensation costs.

In examining the feasibility of fitness testing, PSU reviewed 2000 other studies and surveyed
hundreds of police and fire departments. PSU concluded that age is not a good predictor of physical
or mental fitness in a public safety job, The data does not support a correlation between age and
health-related (or non-health related) on-the-job injuries in public safety jobs. 3 The FBI Academy has
just issued an independent study that comes to the same conclusion.

2 Most state and local governments have pension plans that allow a public safety employee to
retire with a generous pension after 20 years of service, regardless of age. A lot of these plans give
minimal additional pension credits to persons who work longer than that. Thus, many police and
firefighters retire in their 40°s, when it is easier for them to find another job (and earn a second
pension).

3 PSU concluded that the best (admittedly imperfect) predictor of on-the-job fitness is periodic
testing of all public safety employees, regardless of age. Although Congress asked PSU to
recommend national standards for physical and mental fitness tests, PSU did not do this. Instead, it
offered a range of tests that could be used. In AARP’s view, this was a more rational approach since
the type of tests needed vary depending upon the needs of the individual city or state, e.g., Newark,
N.J., may need different skills and strengths in its firefighters than does Ames, Iowa.



Conclusion

Mandatory retirement is nothing more or less than arbitrary, unjustified employment discrimination.
No evidence has been offered to prove that it is necessary for public safety to have a broad,
permanent exemption in the ADEA that denies police officers and firefighters the full protection of
the civil rights laws. AARP urges Jppose these exemptions as it opposes all exceptions to
the civil rights laws prohibiting employment discrimination.
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Ahereas, by the privileges of the Benate
: the United States and Rule XI of the

Atanaing Rules of the Senate. no evidence

.nder the control or in the possession of the
senate ¢an. by the judicial process, be taken
‘:om such conlrol or possession but by pet-
missioh of the Senate;

““hercas, when il appears that the testi.

— <.~ cgy of employees ¢f the Senate 13 or may

e necdful for use 1n any court for the pro-
motion of justice. the Scnate will take such
wction as will promote the ends of justice
zonsistent with the privileges and rights of
~he Senate; New, therefore be it

Resolved. That Lhe Senate Legal Counsel
is directed o represent Ellzabeth Meyer,
\Mariam Bechtel. Janeal Cabdbsge, Jennifer
Schumacher and any other staff assistant of
Senator Dole who may be asked to testify in
the case of United Stales v. Michael Evan
Sardoff, et al. or subsequent related pro-
scedings. ]

Sec. 2. That Elizabeth MNeyer, Mariam
Jechtel, Janeal Cabbage, Jenmufer Schu.
macher. and any other staff assistant of
Senator Dole who may be asked s author-
rcd 0 testuly In the case of Uniled States v.
tfichael Evan Bardoff. et al. except con-
Srning matlers wnich may be pn\'llezed.

“ir. SIMPSON. | move to reconsider
e vote by wmich the resolution was
wrreed to.

Sir. MATSUNAGA. | move to lay
‘nat motion on the table. The motion
15 1ay on the table was agreea to.

QUIET TITLE ACTIONS

Mr. SIMPSON. Mr. President, [ ask
namimous consent that the Senate
wow turn to the consideration of H.R.
2184, dealing with Quiet Title, just re-
ceived from the House.

The PRESIDING OFFICER. The
5111 will be stated by title.

—he assistant legislative clerk read
5 {ollows:

A bill (H.R. 2184) to =mmend litle 28,
‘*aited Stlates Code. reiating to quilet title
.uons against the United States. with re-
cect 1O actions orought by States.

The Scnate proceeded to consider
“ne bill.

Yr. INOUYE. 1 ask Eenator
*{cCLURE. is it his and the committee’s
inderstanding that the notice provi-
sion in H.R. 2484 would neither apply
1o nor begin to run against a Stateora
narty which has given the United
States express permission or express
~onsent Lo go upon a parce!l of land by
irtue  of license, lease, Executive
order. grant or any other form of au-
thority?

Mr. McCLURE. Yes. that s correct.

Mr. INOUYE. Is it also the intent
and purpose of the committee that
+here a State has given the United
States express permission to go upon
the land. improvements or [nvest-
ments made by the United States even
in a defense facility do not give a State
notice that the United States claims
the right or title to the land and that
a State should not be barred at the
courthouse door by the statute of limi-
tations from the opportunity to prove
its title in court * * * whatever the
merits of its claim?

Mr. McCLURE. That is right. It i3
not the purpose or intent of this bill to

,

LK

prohibit a quiet title action'or to chal-
fenge the title of lands where the
United States has entered by the ex-
oress consent or permission of a State
or private party. Were that the case,
no State would ever give the United
States a lease, license, Exécutive order,
or any kind of permission to use prop-
erty for fear that the United States,
by improving the land, would bar a
fair determination of ownership.

Mr. INOUYE. Am 1 correct in as-
suming that while this bil] would not
allow the relitigation of any case on
the merits, it would also not preclude
a State from bringing a quiet title
action uniess the United States had
made (t clear to a State or a private
party for more than 12 years that the
United States was claiming.right, title,
and ownership of the land and not
merely that it used or was in posses-
sion of the land?

{r. WALLOP. This Is our intentlon.

The PRESIDING OFFICER. The
2ill Is before the Senate and open to
amenament. !f{ there be no amend.
ment Lo be proposed, the question is
on the third reading and passage of
the bill.

The biil (H.R. 2184) was ordered to &
third reading. was read a third time,
and passed.

Mr. SIMPSON. 1 move to reconsider
the vote by which the bill was passed.

Mr. MATSUNAGA. | move to lay
+hat motion on the table.

The motion Lo lay on the table was
agreed to.

AMENDMENT OF AGE DISCRIMI-

NATION IN EMPLOYMENT ACT
OF 19617

Mr. SIMPSON. Mr. President, 1 ask
unanimous consent that the Senate
turn to consideration of H.R. 4154,
dealing with mandatory retirement.

The PRESIDING OFFICER. With-
out objection. it Is so ordered. The bill
will be stated by title.

The assistant legislative clerk read
as follows:

A bill (H.R. 4154) Lo amend the Age Dis-
crimination in Employment Act of 1967 to
remove the maximum age limitation appli-
cable to employees who are protected under
such Act. and for other purposes.

The Senate proceeded to consider
the bill,

AMINDMENT NO. 3484
(Purpose: To amend the Age Discriminstion
in Employment Act of 1967 to remove the
maximum age limitation applicable to em-
ployees who sre protected under such Act,
and for other purposes)

Mr. SIMPSON. Mr. President, I send
an amendment to the desk on behalf
of Senator Heinz and others in the
nature of a substitute and ask for its
immediate consideration.

The PRESIDING OFFICER. The:

amendment will be stated.

The bill clerk read as follows:

The Senator {rom Wyoming {Mr. Suar
sow). for Mr. Heiwz, Mr. METrOmAUM, Mr.
Poap, Mr. Baapizy, Mr. Komeoy., Mr.
Gaassiry. Mr. Hawwxins, Mr. Conox, and

TR

' 0

Mr. CHILES. Proposes An amendmemt in Lhe
nature of a substitute numbered 3484

Strike out all after the enscting clause
and insert in lleu thereof the following:
SFE.CTION 1. SHORT TTTLE

This Act may be cited as the “Age:Dis- -
erimination in Employment Arsendments of
1988".

SEC, T AMENDMENTY RELATING TO MAXIMIY
F{H §

(a) Covzmacge Unomm Grour Hearrw
PLANs.—Subsection (gX1) of section 4 of the-
Age Discrimination In Empioyment Act of
1967 (29 U.8.C. 823(gX 1)), 88 added by 5o
tion 116(8) of the Tax Equity and Piscal Rev
sponsibility Act of 1982, ls amended by strik:"
Ing out “through 69" each place { appears
and inserting in lieu thereof “or oider”, .

() TICANICAL ANDOONENT.—Subsection--
(g) of section ¢4 of the Age Discrimination in
Employment Act of 1967, as sdded by sec
tion 802(bX2} of the Older Americans Act
Amendments of 1984, ts amended by strik:
Ing out “(gX1)" In inserting (n lieu thereo
“(thX1)*, -

(c) ReMovaL or MaxiMusm AcE LiMmiTa-
t1oM.—Section 12 of the Age Discrimination
In Employment Act of 1967 (28 US.C. 631)
s amended--

(1) {n subsection (a) by striking out “but
less than seventy ycars of age”, and

(2) in subsection (cx1) by striking out
“but not seventy years of age,”.

REC 3. EMPLOYMENT AS FIREFICHTER OR LW
ENPORUEMENT OFFICER

(2) Gorraat Rouir.—Section 4 of the Age
Discrimination in Employment Act of 1967
(29 U.S.C. 823) ls amended by adding at the
end thereof the following new subsection:

“(1) It shail not be uniawful for an em-
ployer which is a State. 2 political subdivi-
sion of & State, an agency or instrumentail-
ty of a State or a politicad subdivision of &
State, or an interstate sgency to fafl or
refuse Lo hire or to discharye any individual
because of such {ndividual's age |f such
action is taken—

“(1) with respect to the employment of an
individual as a fireflghter or as & law en-
forcement officer and the (ndividual has at-
tained the sge of hiring or retirement in
ef{{ect under applicable State or local law on
March 3, 1983, and

“(2) pursuant to a bona f{ide hiring or re-
tirement plan that s not a subterfuge to
evade the purposes of this Act.”.

{b) TERKINATION PROVISION.—The amend-
ment made by subsection (a) of this section
is repealed December 31, 1993,

SEC. L DEFINITIONS

Section )1 of the Age Discrimination in
Employment Act of 1867 (29 U.8.C. 630) is
amended by adding at the end thereof the
{ollowing new subsections o

*(§) The term ‘{irefighter means an em~
ployee, the duties of whose position sre pri-
marily to perform work directly connected
with the control and extinguishment of
fires or the maintenance and use of [lre-
fighting apparatus and equipment. Includ-
ing an employee engaged in this activity
who (8 transferred to a supervisory or ad-
ministrative position,

(k) The term ‘law enforcement olficer’
means an employee. the duties of whose po-
sition are pnimartly the investigation. sppre-
henston. or detention of individuals suspect-
ed or convicted of offenses against the
criminal laws of a State, including an em-
ployee engaged In this sctivity who is trans-
ferved 1o a supervisory or administrative po-
sitfon. For the purpose of this subsection,
‘detention’ includes the duties of employees
assigned to guard individuals incarcerated in
any penal institution.”.



ctober 16, 1986

SHCC L NTUTY AND PROPOSED GUIDELINES RELAT-
ING TO POLKE OFTICT.RS AND FRE.
FIGKTERR
‘1) StupY.—-Not later than ¢ years after
‘he date of enactment of this Act. the Becre-
~ary of Labor and the Equal Employment
Opportunity Commission, jointly, shall—
t1) conduct a study-
(A) to determine whether physical and

= “"Mntal Jitness tests are valid messurements

of the ability and competency of police ofll-
cers and firefighters to perform the require-
ments of their jobs,

(B) If such tests are found to be valid
measurements of such ability and compe-
tency, L0 determine which particular types
of tests most effectively measure such abili-
Ly and competency, and

(C) Lo develop recommendations with re-
spect to specific standards that such testa,
and the sdministration of such tests should
satis{y, and

(2) submit a report to the Epezker of the
House of Representatives and the President
oro tempore of the Senate that includes—

(A) a description of the results of such
study, and

(B) & statement of ths recommendations
seveloped under parsgraph (1XC),

‘h)  CONSULTATION REQUIRDMENT.—The
3cerelary of Labor and the Equal Employ-
~ent Opportunity Commission shall, during
tne conduct of the study required under
subsecuon (a) and prior to the development
of recommendations under paragraph
11KC), consuit with the United States Fire
idmintstration, the Federal Emergency
Management Agency., organizations repre-
senting law enforcement officers, firefight-
2rs, and their employers, and organtzations
representing older Americans,

tc) Prorosep GQuipzLiNgs.—Not later than
S yesrs after the date of the enactment of
+his Act, the Equal Employment Opportunt-
1y Commission shall propose, (n sccordance
with subchapter {I of chapter $ of title $ of
the Unlted States Code, gutdelines for the
administration and use of physical and
mental fitness tests to measure the ability
and competency of police officers and fire-
‘:ghters to perform the requirements of
their jobs.

“FC. € SPECIAL KULE FOR TENURED FACULTY.

1) SpeciaL RuLrz.—Section 12 of the Age
“tserimination in Employment Act of 1967
29 U.S.C. 631) Is amended by adding at the
nd thereof the following new subsection:

:d) Nothing in this Act shall be con-
strued to prohibit compuisory retirement of
any employee who has attained 70 years of
age. and who I3 serving under & contract of
uniimited tenure (or similar arrangement
providing for unlimited tenure) at an insti-
tution of higher education (as defined by
section 1201(a) of the Higher Education Act
Af 19685).".

.5) TERMINATION Provisior.—The amend-
ment made by subsection (a) of this section
:s repeaied December 31, 1993,

(¢) STupY Rpquinen.—~The Equal Employ-
ment Opportunity Commission shall, not
'ater than 12 months after the date of en-
sctment of this Act, enter Into an agree-
ment with the National Academy of Sci
ences {or the conduct of a study to analyze
the potential consequences of the elimina-
tfon of mandatory retirement on institu-
:lons of higher education.

{2) The study required by paragraph (1) of
this subsection shall be conducted under the
general supervision of the National Acade-
my of Sclences by s study panel compoeed
of 9 members. The study panel shall consist
of—

(A) 4 members who shall be administra-
tors at Institutiona of higher education se-
lected by the National Academy of Sclences
sfter consultation with the American Coun-
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cil of Education. the Association of Ameri-
can Universities. and the Nsliona) Associs-
tion of Btate Universities and land Qrant
Collegess

(B) ¢ members who shall be teachers ur
retred teachers at Institutiona of higher
education (who do not serve in an admints-
trative capacity 23 such institutions), select-
ed by the Natlonal Academy. of Sclences
1ilar consultation with the American Feder-
astion of Teachers. the National Education
Asmsociation. the American Assoctation of
University Professors, and the American As-
sociation of Retired Persons: and

(C) one member selected by the National
Academy of Sciences.

(3) The results of the study shall be re-
ported, with recommendations. (o the Pres!-
dent and to the Congress not laier than $
years after the date of ensctment of this
Act. :

(4) The expenses of the study required by
this subsection shail be paid from funds
available to the Equal Employment Oppor-
tunity Commission. :

REC. 1. EFFECTIVE DATF: APPLICATION UF AMEND-
MENTS. :

(8) In GINrraL.—Except as provided in
subsection (b), this Act and the amend-
ments made by this Act shall take effect on
January L, 1987, except that with respect to
Any employee who is subject to a collective-
bargaining agreement —

(1) which s in effect on June 30. 1388,

2} which terminates after January 1.
1987,

(3) any provision of which was entered
into by a labor organization (as dellned by
section 8(dX4) of the Falr Labor Standards
Act of 1938 (29 U.S.C. 208(dX4)), and

(4) which contains any provision that
would be superseded by such amendments.
Yut for Lthe operation of this section.
such amendments shail not appiy until the
termination of such collective bargaining
agreement or January 1. 1980. s'hichever
occurs {irst. :

‘b) Effect on Exis“ing Causes of Action.—
ihe amendments made by sections 3 and ¢
of Lthis Act shall not apply with respect to
any cause of action arising under the Age
Discrimination in Employment Act of 1967
as in effect before January |, 1987.

The PRESIDING OFFICER. The
question is on agreeing to the amend-
ment in the nature of a substitute.

The amendment in the nature of a
substitute (No. 3484) was agreed to,

Mr. HEINZ. Mr. President, 1 rise in
support of H.R. 4154, the Age Discrimi-
nation in Employment Amendments of
1986. This amendment would prohibit
mandatory retirement by removing
the age 70 cap in the Age Discrimina-
tion in Employment Act {ADEA). This
amendment {s similar to legislation
which I Introduced in 1985 and to H.R.
4154, Introduced by Congressman
Cuaupe PrrrEr  and unanimously
passed by the House of Representa-
tives on September 23, 1986. The im-
portance of removing the age 70 cap is
its messsage to present and future
older workers: you are to be employed
on the basis of your ability. not on the
basis of your birth date.

The problems associsted with sage
discriminaticn are not new to the Con-
gress. The {irst ADEA bill, enacted In
1967, stemmed from the Congress’ de-
termination that age discrimination,
like discrimination based upon race,
religion. or sex. is inherently contrary
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to the principle of individual merit,
The original act was desiyned Lo pro-
tect workers between the ages of 40 to
65. In 1978. the Age Discrimination in
Employme:t Act was amended to
eliminate inandatory retirement for
+nearly sll Federal workers and to in.
crease 1o 70 the age at which non-Fed-
eral workers couid be forcibly retired.
This bill will abolish that age 70 cap

and will reverse a policy that implieits™"

ly sanctions arbitrary discriminstion
against working men and women over
the age of 70. While it is a simple-

change in the law, it will make an .

enormous difference in the lives: ¢
those who will soon face the devasta.
Ing effects of age dlscrimination. -

There are 1.1 million Americans age.
10 and over 121 our work force, Many of
these peopie want to continue work-
ing—sometimes for reasons of self{-ful-
{{llment, but more often {or reasons of
economic necessity., Federal law now
deprives these people of the same
guarantees of equal opportunity in
employment that other citizens enjoy.
They are deprived of this protection
not on the basis of who they are and
what they can do. but solely on the
basis of their age.

At a hearing [ chalred before the
special Committee on Aging tn June,
learned of the severe psychological
and financial Impact of {orved retire.
ment on older workers. [ heard first
hand how this policy, i left Lo stand,
would silence the strings of a concert
violinist from Philadelphia, would close
the schoolbooks of a dedicated teacher
from Connecticut, and were it not for
the Older Americans Act, would sen-
tence 8 productive, willing worker
from my hometoun of Pittsburgh to
years of financial hardship and social
isolation.

Age discrimination is unfair and we
should ria our society of it without
further delay. Mole than 4 years ago,
on April 2, 1982, President Reagan en-
dorsed the abolition of mandatory re-
tirement saying, “when it comes to re-
tirement. tlie cniterion should be fit-
ness for work. not year of birth.” And
public opinion in this country clearly
supports the elimination of mandatory
retirement. A recent Harris poll found
that by 2 9 to 1 margin, the majority
of all ages feel that, “nobody should
be forced to retire because of age.”

in additlon to the compelling civil
rights arguments for the elimination
of forced retirement. there are sound
economic arguments for increasing the
labor force participation rates among
older workers. Age discrimination {s
not only a threat to the well-being of
older individuals, but it also under-
mines the economic stability of the
Nation's retirement [ncome systems
and. to a lesser extent, the larger econ-
omy as well.

Passage of this legislation will en.
courage more older workers to remain
employed longer and will help to pre-
pare us for the inevitable work force
changes that will occur in the future.

, A,

tie

¢ Y

AN

I _‘!



= 16852

Jur Nation will need these productive
sider workers. As you are aware, Mr.
President, the age distribution of the
~opulation will be shifting dramatical.
.y over the coming decadesa. The
~ounger working-age population has
-=ascd its rapid growth and, between
~ow and 1993, will actually show

— -mjjarked declines. What this means

:at ‘our standard of living is threat.
~ned due to possible {uture labor
-iortages unless we continue to in-
~-casc the size of our work f{orce, And
since everyone who will be a younger
‘sorker during the next 20 years has
i:ready been bom, we know that the
~nly way that we will be able to grow
and prosper is if able bodied, produc-
tive older workers, who are today in
*neir late fort.es or fiftics or even
+urly sixties, have the opportunity and
‘neenuive to continue working. The be-
navior of this group of older workers
A1ll be vital to our continued economic
crowth.

Allowing older people to remain pro-
cictive will also lessen the strains on

.f retirement income programs. if

0se nNow f(urced to retire were work-
.z, the overall obligation of the Social
.oecurity Trust Fund would be de-
~eased. and the number contributing
vould increase. Offlcial cost estimates
i.ow that by 2020, the increase in the
‘otal tax revenues to Social Security
and Medicare. wi] rcach about 3100
sulhon,

According (o the Decpartment of
c.abor, 1f manaatory retircment were
.vohished, 195.000 more workers would
;e 1n the labor force 1n the year 2000,
The Employee Benefit Research Insti-
“1ite estimates that the impact of legis-
iuon to aoolish mandatory retire-
~went would have only affected be-
~een 41,000 anag 77.000 people in
.185. The study by the Department of
" abor on the wmpact of totally elimi-

aung manaatory retirement also indi-
zles that it ¥ouid not produce any
.ork f{orce aisiocations. Thus, lifting

¢ age cap wiil have a negligible
:npact on worker behavior and on new

ntrants into the labor force, such as
Lounger minorities and women.

Arbitrary age hmits are repugnant
-0 the letter and spirit of the ADEA,
~hich was enacled Lo promote employ-
~cnt of older persons based on thelir
.oility rather than age and to prohibit
aroitrary age discrimination in em-
sloyment. Simply stated. it was Con-
..ress’ intention that age should not be
:sed as the principal determinant of
~a individual's ability to perform a
-:b. but that this dctermination, to
ne greatest extent feasible, should be
-wade on an individual basis. Age limi-
‘ations conflict with this intent be-
cause they are based on notions of
qyc-based incapacity and do not con-
.der an individual's potential or fob
;erformance.

\r. President. the ADEA does not
require employers to keep unfit or un-
oroductive employees. All that the
ADEA rcquires {s that the employer
—make :ndividualized assessments
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where {t {3 possible and practical to do
s0. | believe that such determinations
are possible and that it is reasonable
to require them rather than imposing
age limits based solely on age.

Special concerns about the public
safety and the tenure system at col-
leges and universities have beens,
raised. To address those concerns, this
bill includes temporary exemptions for
State and local publie safety officers
and for tenured facuity to allow them
Lo adjust to uncapping. These tempo-
rary exemtions should not be regarded
as an encroachment on the fundamen.
tal principles of the ADEA. During the
T-year exemption period. studies witll
be undertaken to evaluate and propose
criteria for physical and mental fitness
tests for police officers and firefight.
ers and to evaluate the consequences
of the elimination of mandatory re-
tirement on institutione of higher edu-
cation. The compromue«. resched on
the exemption for police and {irefight-
ers is the resuit of the diligent efforts
of Scnators NickLrs, Forp, Mrrz.
ENBAUM. and BraprLry along with
Police and firefighters Unions and rep-
resentatives. Likewise, the temporary
exemption for academies was facilitat-
ed by the diligent efforts of Senator
HatcH. chairman of the Labor and
Human Resources Committee. The
Agreements Lthey have reached have
made possible the passage of this bill.

Mr. President, passage of this man-
datory retirement bill will not end age
discrimination. This form of discrimi-
nation nas persisted in this country on
the basis of misconceptions concerning
the aging process and unfounded
stereotypes about older people. But
with this new legislation we can begin .
Lo reeducate the American publie, and
especially employers, about the vast
reservoir of talent and expertise that
older Amencans have to offer to the
social and economic development of
our society.

The continued use of mandatory re-
tirement poiicies is both moraily un-
supportable and contrary to the eco-
nomic interests ol employers. emply-
ers, and the Amencan public. Elimi-
nating this type of discrimination will
signal our recognition of the value of
older workers in the work place and
will signal our intention to reject all
barriers 10 their full participation.

‘We have fought long and hard to
combat discriminatory employment
practices in the areas of race, sex, reli.
gion, national origin, and sge. Forcing
older workers out of their jobs at age
70 robs society of the contribution and
productivity of an increasingly impor-
tant segment of our work force, and 1t
robs these individuals of the dignity
and seif-sufficiency which comes from
working. Every worker ought to have
the right to be judged on the basis of
his or her abilities. The Issue is one of
basic civil rights and fairmess.

Mr. President, [ wish to thank the
cosponsors of this amendment., and
their staffs. especially Jim Brudney
and Kennte Gill. for their tireless ef-

" October 16, 1986

\
forts with regard .to this legislation.
Without thelr willingness to reach
compromise, this bill would not have
come to the floor. [ commend Benator
Nickixs, the chalrman of the S8ubcom-
mittee on Labor, the subcommities
which has jurisdiction of the -provi-
sions of this bill, for his cooperation.
Senator MrrrrwsaUM played & special

role in {roning out the dif{ferences over-
the bill.

Many older worker advocates and or—

ganizations, including the American

Assor{ation of Retired Persons, thes
Nationsal Senlor Citlzens Law Center, °
the Gray Panthers. the National--
Counctil of Senfor Citizens, the Ameri.

can Bar Association. and the AFL-
CI1O0. support the elimination of foreed =
retirement, and have contributed -
much to this effort. :

I thank my ¢olleagues for their sup-
port. 5

Mr. METZENBAUM. Mr. President,
1 rise in support of the Helnz-Mets-
enbaum substitute. amending the Age
Discrimination in Employment Act.

In 1978, Congress amended the
ADEA by raising the cap from age €3
to sge 70. This amcndment would take
the tmportant ‘further step of elimi-
nating the sge cap altogether.

Age alone has nothing to do with an
employee's abllity to work. Justice
Ollver Wendsall’ Holmes served with
distinction on the Supreme Court into
his 90's. Congressman CrLaubz Porrm,
the father of Age Discimination Law
in this country.-is stil} going strong st
age 86. Milllons' of Americans over 70
are ready, willihg, and able to eam
thelr keep if givén a chance,

Today. 11 percent of our population

is over age 65. We cannot afford to

ignore this valuable human resource.
Premature retirement results in sddi-
tional years of reduced income, which
can drag older Americans into poverty.
Al the same time, premature retire-
ment increases the burden on an al-
ready strained Social Security System.

In our society, work defiries not only
access Lo income but also self-esteem
and social status. By establishing a na-
tional retirement policy based on abill.
ty and performance rather than the
arbitrary factor of age, this bill recog-
nizes and protects the dignity of older
Americans. .

Although the Heinz-Metzenbaum
substitute lifts the age cap for all
workers {n Lhe private sector, it also
creates a 7-year phase-in pertod—
through December 31, 1993-—-for two
groups of empioyees.

First. public ' safety employees—
police and firefightcrs—are subject to
applicable State iaws that set uniform
policies governing maximum ages of
hire or retiremént. Second, tenured
facuity at colléges and universities
may still be covered by the age T0
limit of current Federal law.

The substitute also provides for s
thorough study of the issues underly-
fng each set of claims. Al present, the
case for s permanent exemption has
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ot been made, L {or one, am not cer-
ain that such a case can be made, But
rhen the two studies are complete,
Congress will al least have better in-
formation before it from which to
decide.

The substitute ts supported by orga-
nuzations representing older Ameri-
cans, including the American Associa-
tion of Retired Persons and the Na-
tionsd Counctl of Sentor Citizens. It
also has the the support of organiza.
tions representing police and firefight-
ers. including the international Unjon
of Police Associations, the Fratemal
Order of Police. the Intermational As-
sociation of Chlefs of Police, and the
International Association of Firefight-
ers, and by the major public employer
groups, {ncluding the National League
of Cilles, the US. Conference of
Mayors. and the National Association
of Counties. And the 7.-year phase-in
period for tenured facully has the sup-
port of a majorily of the university
community as well as the American
Federation of Teachers and the Na-
tional Education Association.

The House bill removing the age
=ap, H.R. (154, was approved by the
‘louse {ate tast month. on a vote of 394
‘0 0. H.R. 4154 made no provision f{or
institutions of higher education, but
included a permancnt exemption for
nolice and flrefighters that was vigor-
~usly opposed by groups rcprescnung
older Amencans.

The Hceinz-Metzenbaum substitute
for H.R. 4154 adopts a narrovwer, teme
norary exemption for police and fire-
fighters while providing a similar tem-
corary exemption for institutions of
higher education. After discussions in-
voiving the Democratic managers of
H.R. 4154, notably Corgressmen
Prrrer and HawkiIns, [ can say that
those two leaders wil)l support and ree-
asmmend acceptance of the Senate ver-
ston of the lcgislatton should this
amendment reach the other body.

As many of my colleagues know, this
=ill s dramatic proof that tegislation is
ndeed the art of compromise. Every
<roup affected by the bill has had to
make some concessions, and [ think
the bill L= stronger because of that.

1 also want to pay homage 10 several
of my colleagues for thelr efforts on
this bitl. Senator Forp was instrumen-
tal tn pressing for a bill that would
protect the interests of public safety
employees. Senators DBrabpLey and
NickrLes also played key roles in work-
ing out a compromise on the public
safety issue, Scnators flatcn and
Quayvirz hclped develop a compromise
that would address tenured f{aculty.
Senators Simon, PriL, and Dobpp also
were active on that issue. And Senator
Herwz, who participated on all fronts,
he'Ded pull together the entire pack.
age.

Finally, the staffs of all these Sena.
tors, as well as my own staff, are to be
congralulated for their negotiating
skills, their patience. and their perse-
verance. Special thanks are due to
James Brudney of my office: to Ste-
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phen McConnell and Terri Parker
with Senator Hrxr: to Kennte Glil
with Senator Fonp:; 1o Ken Apfel with
Senator Bmapixy; and to Richard
Lawson with Senator Nicxures.

Mr. FORD. Mr. President, I am most
pleased that the Senate s taking
action today to pass these important
changes in the Age Discrimination In
Employment Act. This comprom(se
provides for the lifting of the age cap.
while providing an infportant exemp-
tion for State and local police and fire
fighters and tenured faculty. [ am
pleased to have been a part of the ne.
gotiations on this bill which have al.
lowed it to finally move (orward.

{ commend my colleagues who have
becen a part of this process for their
work. [ would like to particularly
thank Senator Brabixy, who shared
my concerns about the necd for reifef
for State and local safety and health
personnel, and Senator Nicxues, chair.
man of the Labor Subcommittee with
jurisdiction over this issue, who held
hearings on this {ssue at my request
earlier this year and who has worked
very closely with the Fraternal Order
s Police to bring this compromise
about. Additionally. ! would like to
thank my coileagues who have been
tnvolved in reaching this comproniise,
including  Senators Heinz, MeT2-
eNBAUNM. KENKEDY, HaTcH. HrLMS. and
QuaAvLz, and their staff, for thewr will-
ngness to keep this issue alive so we
could take action this Conuress.

I have always been a strong support.
er of the ADEA. | supported raising
the cap from 65 to 70. ana | support
this move Lo e!iminate the cap entire-
ly. It Is past time that Congress recog-
nize the important contribution older
workers can rake tn the economic
base of this Nation. We cannot afford
to prematurcly shcilve the talents of
many of our older workers by subject-
Ing them w mandatory retirement.
The legislation we are adopting todav
ensures that we do not losc one of the
most valuable human resources our
Natlon has—cur older v.orkers.

“Vhile 1 complctely support lifting
the cap, I also recognize that if Con-
gress ts to eliminate mandatory retire-
ment, we must also bring some certain-
ty to State and local governments
who. because of recent Supreme Court
decisions, are unable to structure
hiring and retirement rcquirements
for safety personncel and fire fighters.
This compromise provides f{or such
certainty.

The House passed similar legisiation
on September 23 by a unanimous vote.
The House-passed bill lifts the age cap
and provides a permanent exemption
for State and local police. fire fighters
and penal (nstitution employees, the
so-called Murphy amendment, and a
study by the EEOC to be followed by
proposals on the availability of fitness
tests to adequately measure abflity
and competency of these safety ex-
ployees. This exemption was adopted
by the House by almost 2 3 to 1 vote.
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When the bill came over to the -
Senate. concerns were raised about the -
potential scope of the Murphy amend.
ment. It became apparent that those -
of us who felt strongly that we should -
end discrimination sgainst our older—
workers once and for all, but should
also address the concerns of our State.
and local governments had.a.grest.
deal of work to do in the few remain-
ing days of the scssion. We began nec
gotiations with the clock running. butt®
a1th a fInn resoive to achicve a combe.
promise which would allow th€ &ap 16
be lifted and provide a reslistic exempes—
tion for State and local go
safety and health personnel. The copg-
promise we have before-u
achieves these goals. It Is su
the American Associntion of Rdlrcd
Persons. the Internations}:
of Chiefs of Pollce, the- m
Order of Police. the International Asé"
sociation of Fire Fighters, the Internge-
tional Unlon of Police Associationss
the National Governors Association.
the Nationa! Leawue of Cltles. and the
National Association of Countica,

The compromise reached on the
State and local police and firefighter
{ssue 1s a {alr one. This exenpiion will
a!low State and local yovernments Lo
set hiring ana rclirement reoquire-
rments for these safety and health per-
sonnel  according 10 their speeiflc
nceds. The compronuise provides a 7
year exemption, which expires at the
end of 1993, for State and tocal police.
firefighters. and prison guards. This
compromise allows State and local
governments to set hiring and retire-
ment ages for these workers, provided
such a plan 1s not a subterfuge to
cvade the purposes of the ADEA. It Is
important to nnte that it was not the
intention of those negotiating this
provision tiiat sucn a plan be either a
specific legislative cnactment or a de-
tailed written plan, but that {t be a
bona fide hinng or retirement plan
wihich was estabhshed for legitimate
governmental reasons and no: merely
as a way to evade the purpases of the
ADEA.

A further component of this compro-
mise establickes a floor for the hiring
ard retirement rcquircments shich a
State or local government can set. The
hiring and retircment age require-
ments of a plan in effect as of March
3. 1983 become the floor for allowsble
plans. This is the date thatthe EEQOC
versus \Wyorning case was decided. If
jurisdictions have raised or eliminated
mandatory retirement ages after this
date, they have the choice of either
moving back to the plan requirements
in effect on March 3. 1983, or remain-
{ing where they are. However, State
and local governments would not be
able to lower retirement age require-
ments below what was in effect as of
March 3. 1983. The purpose of this
provision is to provide relief to those
Jurisdictions which were forced to re-
spond to the Wyoming case, while at
the same time ensuring that no lesser
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riscrimination protection will be pro-
vided for these workers than xhat was
‘n effect at the time the Wyoming case
vas decided.

I have long maintained that elected
State and loca® officials are in the best
~osition to determine the public safety

- ==er. needs of their constituencies. [ do not

aelieve that these elected officials
‘ashion hiring and retirement policles
.0 purposely evade the requirements
of the ADEA. Our elected counter-
parts in State and local governments
are no less committed to eliminating
age discrimination than are Members
of this Congress, and 1 do not belleve
that they will use this exemption to
arbitrarily discriminate against older
workers. The requirement that hiring
and retirement ages be based on a
Hona [ide plan also ensures that such
discrimination will not occur.

The compromise on State and local
safety and health personnel also modi-
:es language in the House-passed bill
vnich requires a study of this issue
.na proposed guidelines by the EEOC
n the sdministration and use of [it-
~ess tests for these workers. The com-
sromise provides for a 4-year study by
‘ne EEOC and the Secrctary of Labor
‘» determine wnether physical and
mental fitness lests can measure the
ability of police officers and fire fight.
»rs to do their job, and to make recom-
mendations with respect to standards
ahich should be applied to such tests.
The purpose of this provision is to try
‘o establish a workable alternative to
the current maze of litigation and con-
"licting court decisions on the issue of
testing that have plagued our State
~nd local governments since the Su.
areme Court reached its decision in
1983 in the case of EEOC versus Wyo-
~ne. Following this study. not later
‘nan § years after the enactment of
-a1s act. the EEOC is required to pro-
ose these guidelines.

An important modification which we
.ncluded in ths compromise is a re-
suirement that the EEOC and the
Secretary of Labor consuit with varl-
ous affected groups during the course
af the study and prior to the develop-
ment of recommendations. Those of us
a+ho support an exemption for these
State and local safety and health per-
sonnel were concerned that the EEOC
study would end up being either a re-
statement of current law or would to-
tally {gnore the practical aspects and
needs of law enforcement mansage-
ment In general. I am therefore
pleased that we were able to {nclude In
this compromise a requirement that
the EEQC and the Secretary of Labor
consult with groups and Independent
agencies which are affected by this ex-
emption. In particular, the US. Fire
Administration and the Federal Emer-
gency Management Agency must be
consulted. Additionally, organizations
representing law enforcement officers
and firefighters, and their employers,
must also be s part.of the study. To
ensure & balanced study, groups repre-
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senting older Americans will slso be
consujted. ’

While {t is left to EEOC and the Sec-
retary to determine which such groups
will be contacted, there were several
organizations which were: {ntimately
involved (n reaching this ¢ompromise
and would be appropriately consuited
with, including the National Associa-
tion of Fire Fighters, the Internation-
al Association of Chlefs of: Police and
the State and Provisional Division of
IACP. the Fraternal Order of Police
and the Internationsl Union of Police
Associations. Employers ' of these
groups which would be appropriately
consulted with should Include repre-
sentatives of State and local govern-
ments, including the National Assocla-
tion of Counties, the National League
of Citles, and the National Governors
Association. This list doex not repre-
sent all such groups that are affected
by this exemption, but :provides a
gutdeline of those organizations that
were involved in these negotiations on
the safety and health personnel ex-
emption. Those of us who have been
involved in these negotiations will be
closely watching the progress of this
study to ensure that all concerns are
adequately represented.

The need for an exemption for State
and local safety health personnel first
came to my attention {n 1983 following
the Wyoming decision when former
Kentucky Governor John Y. Brown,
Jr. requested my assistance in obtain-
{ng rellef for the State Police. Gover-
nor Martha Layne Collins reiterated
that request in 1984 and I Introduced
legislation in the 88th Congress de-
signed to bring rellef to this group. No
action was taken on that bill and at
the beginning of the 89th Congress [
reintroduced the legislation. Chairman
Nickies agreed to hold hearings on
my proposal, and those of Senator
BrapLry and Senator Quavrr, in
March of this year. The testimony at
that hearing showed a clear need for
some type of exemption for State and
local safety and health personnel.

1 was pleased when the House then
voted to include the Murphy amend-
ment in H.R. 4154, legisliation which
lifts the age cap under the ADEA.
While I strongly support lifting the
age cap, I would not be able to support
such & move without some type of ex-
emption for State and loal police and
firefighters. The compromise we are
adopting today satisfies my concerns
and provides a resalistic approach to
such rellef.

1 commend my colleagues for sllow-
{ng this measure to pass. It is my un-
derstanding that the House (s pre-
pared to accept our compromise and 1
encourage the House to move prompt-
ly to pass this messure and send It to
the President for his signature.

Mr. BRADLEY, Mr. President, 1 rise
as a cosponsor of this compromise
package to eliminate the mandatory
retirement cap and to exempt public
gafety officers from the Age Discrimi-
nation {n Employment Act.

October 16, 1986

Mr. President, last year [ lm.roduced'

8. 698, which amends the Age Discrim-
{nation in Employment Act to allow
States and municipalities the flexibil.
ity to determine entry and retirement
ages for their public safety officers
and firefighters. The amendment
before us provides this exemption for
the next 7 years and establishes s
comprehensive study to help us deter-

mine what permanent Federal. policy

should be in this area,

Mr, President, Congress has slready-

exempted from ADEA certain classes

of Federsl Government workers whe

regularly face unique mental anc
physical demands. Since 1974, Federal
firefighters and law enforcement offl-
cer, including members of “the: FBL,
secret service and Federal _prisons.
must retire at age 55. This amendment
extends the exemption for the next 7
years to States and municipalities to
allow them to determine retirement
and entry ages for thelr own public
safety officers and flrefighters, just as
Congress has done for similarly situat-
ed Federal employees.

The Supreme Court had held in
EEOC against Wyoming that the Age
Discrimination in Employment Act
covers States and political subdlvi.
sions, Based on this decision, the laws
of States and local governments which
set retirement ages of less than 70 for
public safety officers and f{irefighters
have been invalidated. Needless to say,
the Supreme Court decision has
caused disarray (n many State and
local Jurisdictions.

This issue was brought to my atten-
tion 2 years ago by the Governor of
New Jersey and the head of the New
Jersey State Police, Colonel Clinton L.
Pagano. In addition to their support.
the Natlonal Governors Association.
National Association of Attorneys
General, the Fraternal Order of
Police, the International Assoctation
of Chiefs of Police, the National
Troopers Coalition, the Firefighters
and numerous other public safety or-
ganizations have passed resolutions
calling on Congress to exempt certain
public safety officers from the ADEA.

Mr. President. | am a strong propo-
nent of the Age Discrimination in Em-
ployment Act. This exemption should
not be construed as an invitation to
start eroding those protections. But
older Americans have as much reason
as anyone to insure that those who
perform emergency services are phys.
fcally able to do so. Congress has al-
ready determined that age is a signifi.
cant factor in job performance for a
very select group of occupations to be
exempted. This compromise package
merely offers State and local govern.
ments the option to exempt Lhese
same occupations regardless of wheth.
er the person works for the Federal
Government or a State or local gov-
ermnment. I urge my colleagues to sup-
port this compromise package.

Mr. KENNEDY. Mr. President, it is
with great pride that [ joln my col-

[



ctober 16, 1986

‘eagues {n support of the Age Discrim-
ination in Employment Amendments
of 1938, This legizslation passed the
Bouse last month by & vots of 394-0.
That margin of victory is a much de-
served tribute to the bill’'s author, the
distinguished chairman of the House
Rulea Committee, Mr, CLauDE Prrerx.
—~ ~ighls |egisiation siso serves as & trib-

ute to our Nation's senjor citixena.
Today we recognize the outstanding
accomplishments, in every fieid of en-
deavor, of this vital segment of our
work force. Today we say as a Nation
that age alone is not the messure of &
worker's worth, and that discrimina.
tlon based on age is as invidious as
that based on race, or sex. or national
origin. Today we make these truths
the law of our {and,

We know too well from our experi-
ence as a Nation that biases are often
difficuit to overcome. Age blas Is no
dlfferent from other biases. but now
the time has come for mandatory re-
tirement of mandatory retirement.
Mineteen years ago Congress flrst
-assed the age discrimination {n em-
sloyment act, prohibiting age discnmi-.
nation against employees between the
ages of 40 and 65. Eight years ago we
raised the age cap from 65 to 70,
Today we take the next logical step.
and remove that cap entirely.

Geotge Bernard Shaw once sald:
“Some people are old at 17; others are
young at 70." We only have to look
around us to see just how true that is.
We have a President, distinguished
colleagues in the House of Representa.
tives and distinguished colleagues here
in the Senate who are making enor-
mous contributions on a daily basis
running this country, well past the age
nf 70. Yet under current law in other
occupations, these same active and cn-
ergetic men and vomen might be fore.
:bly retired. The Nation would be
rorse off without thelr contributions,
‘ust as it Is worse off without the con-
tributfons of the hundreds of thou-
sands of workers who are forced into
premature retirement under current
law.

At the turn of this century, only §
percent of our population was over 63
years of age. Today, 11 percent are
over 65. and in 50 years (t is projected
«hat over 20 percent of our population
will be over 65. As a Nation we cannot
afford to squander the talent, energy.
and contribution of our fastest grow-
ing age group. We must not permit
mandatory retirement to rob those
sentors of thelr dignity, their sell-
esteem. and their opportunity to work.

1 commend the managers of this bill
and all the Senators whose coopera-
lion was necessary so that the Senate
could join the House and pass this Im-
portant legisiation in the last days of
this Congresa.

Mr. GRASSLEY. Mr. President. I
rise in supprt of HR. 4154. a bill to
abolish mandatory retirement and
other forms of age discrimination in
employment. [ bhave supported the
elimination of mandatory retrement
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since my days as a Member.of the
House of Representatives. [ have been
privileged to support the efforts of the
distingutshed SBenator from Pennsylva-
nia (Senator Hrmmz) snd Representa-
tive Prrrzz to remove the age 70 cap
on the Age Discrimination tn Employ-
ment Act. Both of these gentlemen,
and others, deserve & great desl of
credit for clearing the way for the con-
sideration of the measure before the
Senate today.

The Age Discrimination in Employ-
ment Act {ADEA] protects individuals
between the ages of 40 and 70 from
age discrimination in the workplace,
The ADEA prohibits employers from
diseriminating because of age in such
matters as hiring, job retention. com-
pensation, and other terms. condi-
tions. and privileges of employment. I
was & member of the House of Repre-
sentatives in 1977, when Congress
raised the age cap on the ADEA from
65 to 70. I supported that effort, al.
though [ did not think {t went far
enough. 1 am pleased that we are here
today to completely remove the age
capon the ADEA.

There are compelling public policy
reasons for eliminating mandatory re-
tirement and encouraging persons to
remain in the work force longer. De-
mographers tell us that the popula-
tion of the United States is growing
older. This is also true in the work-
place, where the “baby boom* cohort
{s growing older while the number of
younger people entering the work
force i3 declining. We therefore need
to change public policies that discour-
age people from working beyond what
we have considered in the past to be
the normal retirement age. Of course,
it goes without saying that the longer
a person works, the less the drain on
Social Security and private pension
funds. In some cases. individuals may
need to work because their economic
situations dictate that they need the
income from a job.

There ts more than enough empiri-
cal evidence to demonstrate that old
age does not necessarily mean a de-
cline in a person's abllity to work.
That myth has been exploded, and ft
is time for the law of the land to con-
form to reality. In the vast majority of
jobs, older workers can compete on an
equal footing with younger workers,
Rather than choosing some arbitrary
age where we say the law against age
discrimination in the workplace no
longer applies, with the passage of this
bill we are saying that {f a person can
do a job, ne has a right to continue to
work for as long as he wants to.

As far as [ am concerned, the real
issue with regard to mandatory retire-
ment is whether we should consider
older persons as individuals ot as part
of & group. I believe strongly that we
ought to consider people as individ-
uals. We ought not to judge people, in
the workplace or anywhere else, on
the basis of whether they are black or
white, male or female, old or young.
That is why 1 reject the idea that just
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because someone has arrived at & cer-
tain age he or she ought to be “turned
out to pasture.” And that {s why I sup-
port the measure before the Senate.
Mrs. HAWKINS. Mr. President, I ap-
plaud the Senate's efforts to focus ns--
Uonal attention on the shortcomings -
of our present national policies with:

respect to mandatory retirement and § _

rise in support of legisiation which wild .
ensure that our senior citizens
lowed to work as long as they please.-

My home State of Florida boasts the -

largest number of elderly citizens per~

capita. And I am well aware that thoes:-
who are productively busy—whethes -
in the work force or in volunteer serv-

jce—make a tremendous contributios=:
not only to themselves but slso=to™
thelr community.

1t has been said that a mind is a ter-
rible thing to waste. And truly this
axiom can be applied to our Nation's
senlor citizens. We so often forget that
with the graying hair and the aging
joints come decades of experience—
learmnming—and wisdom. Many of these
citizens have lived through the De-
pression. Many have scen the world
wars. And are now holding great grand
children—after raising familles of
their own. All of us would benefit to
sit at their feet and listen.

1 was pleased to see that the Depart-
ment of Labor released statistics veri-
fying that the retention of qualifled
semior citizens in our work force would
not have an adverse ef{ect upon other
segments seeking employment. Within
the beltway, it is always gratifying to
see common sense supported by statis-
tics.

“r. President, (00 often we have
heard with respect to our Nation's el-
derly that you can't teach an old dog
new tricks. Well. this senator doesn't
think that it 1s ptausible to compare
agqing dogs and our grandparents.
With current job traning programs-
and a variety of social services aiready
in place, there is no reason why our
senior citizens cannot receive up-to-
date skills.

1 wholeheartedly support this legis-
lation xhich will ensure equal employ-
raent opportunities for our Nation's el-
derly and { urge my colleagues to join
me to this end.

Mr. HATCH. Mr. President. I am
pleased that an agreement has been
been reached which will allow the.
Senate to act favorably on legisiatior
to upcap the Age Discrimination in
Employment Act. 1 have supported
this goal for many years, because 1 be-
lleve that individuals should be judged
based on thelr abilities and not on ar-
bitrary factors such as age.

Our Nation counts among its work
force many valuable, experienced
workers who are approaching age 10
and who may choose to continue work.
{ng. We can ii} afford to sacrifice arbl.
trarily the skill and dedication of
these workers simply becsuse they
have reached an age threshold, espe-

it
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=ally at a time when many industries
ire facing sxilled labor shortages.

This bill contains an eff{ective com-
promise involving public safety offl.

cers and tenured university faculty..

The measure exempts police and fire-
fighters as well as tenured faculty for
a 7-year period and mandates a com-
prehensive study on the consequences
of eliminating an age cap for these oc-
cupational classifications. I, for one,
«ifl review this report with great in-
terest. It will help determine whether
further amendments will be necessary
in order to maintain the delicate bal-
ance between the right of every indi-
vidual to be judged on the basis of his
or her skill and experience and the in-
terests of the genera) publie,

1 believe the bill before the Senate
loday adequately addresses the legitl-
mate concerns of all the groups and
organizations which participated in
the hearings and deliberations on this
issue, particularly publie employers
and the academic community. I hope
that my colleagues will join me in sup-
porting this compromise and vote in
‘avor of this long-overdue reform of
‘he Axe Discrimination in Employ-
tent Act.

Mr. MOYNIHAN. Mr, President. I
rise to support H.R. 4154, the Age Dis-
crimination in Employment Amend-
~ents of 1986. This bill removes the
specific mandatory retirement age of
70 for non-Federal employees, estab-
lished by the Age Discrimination in
Employment Amendments of 1978,
This bill wiil allow the 78.000 Ameri-
~ans over 70 who are still working to
continue to do so—and it will permit
the 177.000 Americans between 65-70,
who are still working—but might have
had to retire in the next $ years—to do
<0 as well. For as long as they are able
and so desire.

I must note, however, that [ am
troubled by the application of this
~hange to the unique situation of ten-
:red facuily members at colleges and
aniversities. In oraer for these institu-
tions to remain effective centers of
teaching and scholarship, they must
have a bzalance of old and new faculty.
Hence. universities must ensure that
older facully members retire at an ap-
propriate age. not simply to “make
room"” for younger faculty, but to
maintain a contemporary, innovative
and creative atmosphere where stu-
dents can obtain the {ullest education.

Unfortunately., ! am not at all cer-
tain that this bill adequately takes
into account the history of academis
since the late 1950's. As & result of vast
expansion in the number of individ-
uals pursuing careers in academia at
this time, there is now a bulge of fac-
ulty members who will not be retiring
before the end of this century—even {f
they retire at the current mandatory
age of 70.

This is certainly not to criticize in
any way these undoubtedly qualified
faculty members. But there does
appear to be a severe shortage of
teaching positions avallable for today’s
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scholars. And the situation at this
time is such that most new facuity
openings occur &s a result of retire-
ment. We should be very careful I
think, about eliminating the retire
ment age altogether, unjess we can be
sure that this Natlon's education will
not suffer as a result.

Therefore, I note that the legislation
before us today provides a temporary
exemption, for T years, for tenured
faculty from the provistons of this bill
In other words, tenured faculty or the
equivalent, wiil still have to retire at
70 for the next 7 years, I would have
perferred an even longer period—12 or
13 years—but note that the House in.
explicably chose not to provide any ex-
emptlon.

Importantly, during this 7.year
period, the bill calis upon the National
Academy of Sciences to appoint—
within a year of enactment—a nine-
member Commission to study the
impact of removing the mandatory re-
tirement age on colleges and univers!-
ties. This study will be due In § years,
allowing the Congress to adequately
review the effects of this bill on aca-
demic communities, and make the ap-
propriate changes in order to protect
the vital national resource embodied
In education.

Mr. HELMS. | am primarily con-
cerned about two aspects of this bill—
the effect it will have on our State and
local pollice and firefighters and the
effect it will have on small business,
When the bill passed the House, it
contained a permanent exemption for
law enforcement personnei and fire-
fighters. [s the Senator {rom Ken-
tucky satisfied that the compromise
he has reached will glve our law en-
forcement officers and firefighters
sufficient leeway to establish accepta-
ble retirement policles?

Mr. FORD. Let me assure my good
colleague from North Carolina that 1
{irmly believe the compromise before
us is a good one and is the best possi-
ble solution under the circumstances.
Wwhilc I would have preferred the
Murphy language, there were some le-
gitimate problems with its scope that
came to our attention after the House
bill passed. This compromise Is sup-
ported by the major police and fire-
fighting groups and the orgenizations
representing State and local govern-
ments. As with any compromise, it is
no one's perfect answer. I am confl-
dent that we have provided the neces-
sary rellef for our public safety and
health personnel and a reasonable
amount of time to completely study
this issue.

The compromise provides for a 7.
year exemption which will allow State
and local governments the abliity to
set hiring and retirement plans suited
to their individual needs, At the same
time, we provide for a study of wheth-
er physical and mental fitness tests
can measure the ability and competen-
cy of these workers. During this study,
representatives of police and flrefight-
ing groups will be consulted, as well as
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their empisyers, which includes Blate
and local governmenta.

There is & very strong need for this
exemption at this time. As of March of"
this year 33 Btates or localities. were -
facing litigation by the EZPOC on this
{ssue. Numerous other private suits
have also been filed, threatening {is-
cally pressed State and locak:.govern- -
ments with potential sdded litigation
costs. There {s no uniformity in this
litigation and much unecertsinty-of.
how a bona flde occupstional qualifl.
cation (BFOQ) defense will be trested—

1 commend my colleague for naising.
these issues and appreciate hig willing-_
ness o let this compromise: move for~-
ward. Our State and local..govern-—
ments desperately need this rekbef..

Mr. HELMS. 1 thank my good friend
from Kentucky. I am alsoaconterned
about the potential (ncrease in litlge-
tion and litigation costs for small dusl
nesses. Has the Senator from Pennsyl.
vania taken that potentisl problem
Into consideration? e

Mr. HEINZ. Yes. 1 have, We are for
tunate to have several excellent exam-
ples of situations where raising the
age cap has made no significant
change in the number of age discrimi-
nation cases. Since 1978 when the cap
was lifted for Federal workers {rom
age 65 to age 70, there has been no ap-
preciable increase in the number of
Federal complaints, according to the
National Senior Citizens Law Center.

We have also looked at the experi.
ence of two States which have large e!-
derly populations, California and Flor-
{da, and which have outlawed manda-
tory retircment. There is no evidence
in these States of an (ncrease in age
discrimination lawsuits. In California,
in 1984. of the 1,400 age complaints
{iled, 28 complaints or a mere 2 per-
cent were filed by persons 69 years of
age or older, Data from Florida in 1883
suggests a similar trend. Of the 758
age discrimination in employment
cases flled. only two charges were
made by individuals over age 70. These
examples bolster the informstion col-
lected by the EEOC in 1981, which re-
vealed that of the total charges filed—
9.100—only 22 percent were {lled by
persons 60 and over. The remaining 78
percent were filed by persons 59 and
under. In addition a recent Syracuse
Unlversity study of ADEA litigants,
found that 73 percent of plaintiffs
were under age 59.

These points lead one to be very con-
fident that this legislation which lifts
the mandatory retirement age 70 ¢ap
will not significantly incresse the
number of age discrimination cases
filed.

1 want to thank my distinguished
colleague from North Carclina for his
{nterest and cooperation in this matter
and I hope that my responses to hls
questions have been helpful.

Mr. HELMS, 1 thank my distin.
guished colleagues for their
straightfowsrd responses. 1 commend
them for the tremendous work they
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ly appreciate the efforts they have
made to allay my concerns. Mr. Presi-
dent, I have no objection.

The PRESIDING OFFICER. The
question ts on the engrossment of the
u?l'cnamam. gnd third reading of the
bt

The bill was ordered to be engrossed
for a third reading and the bill to be
read a third time. The bill was read
the third time,

The PRESIDING OFFICER. The
bill having been read the third time,
the question is, Shall it pass?

So the bill (H.R. 4154) was passed.

Mr. SIMPSON. I move to reconsider
the vote by which the bil] passed,

Mr. MATSUNAGA. | move to lay
that motion on the table.

The motion to lay on the table was
agreed to.

RELIEF OF AUDREY O. LEWIS
AND EMERSON B. VEREEN

Mr. SIMPSON. Mr. President, I ask
unanimous consent that the Judiclary
Committee be discharged from further
consideration of H.R. 1010, for the
relief of Audrey O. Lewis and Emerson
B. Vereen, and I ask for its iImmediate
consideration.

The PRESIDING OFFICER. With.
out objection. the bill will be stated by
title.

The assistant legisiative clerk read
as follows:

A bill (H.R. 1010) for the retie( of Audrey
0. Lewis and Emerson B. Vereen,

AMENDMEINT NO. 3488
(Purpose: To reduce certsin awards.)

Mr. SIMPSON. | send an amend-
ment to the desk on behalf of Senator
THURMOND and ask for its immediate
constderation.

The PRESIDING OFFICRE. The
amendment will be stated.

The bill clerk read as follows:

The Senator from Wyoming {Mr. Simr-
30K} for Mr. THURMOND, Proposes an smend-
ment numbered 3488,

On page 1. line 6, strike out “$140,500"
and insert in lieu thereof $70.250™.

On page 1, line 8, strike out “$43.750" and
Insert {n lleu thereof <“$18.27%".

On page 2. line 23, strike out “$9.100” and
{nsert {n liey thereof $4.350".

The PRESIDING OFFICER. The
question s on agreeing to the amend-
ment.

The amendment (No. 3483) was
agreed to.

The PRESIDING OFFICER. Are
there further amendments? If there
be no further amendment, the ques-
tion is on the engrossment and third
reading of the bill.

The amendment was ordered to be
engrossed for a third reading and read
the third time.

The bill was read the third time and

passed.

Mr. SIMPSON. I move to reconsider
the vote by which the bill was passed.

Mr. MATSUNAGA. | move to lay
that motion on the table.

The motion to lay on the table was
agreed to.
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have done on this issue, and | especial. .

BILL PLACED ON CALENDAR—
H.R. 2082

Mr. SIMPBON. Mr, President, I ask
unanimous consent that the Committe
on the Judiciary be discharged from
further consideration of H.R. 2652, a
bill for the relief of Kumari Raj.
jakshmi Bats, and that it be placed on
the Senate Calendar.

The PRESIDING OFFICER. With.
out objection, it (s s0 ordered.

RECOGNTTION OF UNITED
WAY'S 100TH ANNIVERSARY

Mr. SIMPSON. Mr. President, [ ask
unanimous consent that the Judiclary
Committee be discharged from further
consideration of House Joint Resolu.
tion 684, calling for recognition of the
United Way's 100th anniversary, and I
ask for its immediate consideration.

The PRESIDING OFFICER. With.
out objection, the resolution will be
stated by title.

The assistant legislative clerk read
as follows:

A House joint resolution (H.J. Res. 684)
calling for recognition of United Way's one
hundredth nniversary.

The PRESIDING OFFICER. Wlith-
out objection, the joint resolution will
be considered ss having been read the
second time by title.

Is there objection to the present
consideration of the joint resolution?

There being no objection, the Senate
proceeded to consider the joint resolu-
tion.

Mr. DOLE. Mr. President, this year,
the United Way, an organization
known for {ts outstanding volunteer
aork will be celebrating its 100th anni.
versary. Today, along with many of
my colleagues, I am introducing this
resolution to commemorate the United
Way's centennial, as well as its many
superlative achievements.

CENTENNIAL COLEBRATION

Over 2200 United Ways across
America have been established in its
100-year existence. These offices have
been helping individual communities
provide for critical health and human
care needs. In addition to direct serv-
ices. the United Way has also contrib-
uted to. and supported, over 37,000 dif-
ferent groups and programs through a
vast network of local charitable groups
and volunteers. As a result of this
comprehensive involvement in the
needs of communities throughout this
country. the effects of the United
Way's activities can be felt In all parts
of this Nation.,

SZOOWD CEXTURY CRALLENGES

The United Way's second century
promises to be more successful than
its firat, as it challenges itself to look
forward beyond f{ts past accomplish-
ments toward the new challenges and
opportunities that lie ahead. As Mem-
bers of Congress, we should applaud
the United Way's efforts and con-
gratulate the attempts of its dedicated
workers to reach out and involve new
agencies and new people in order to
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improve the quality of life for all .
Americans,

With this resolution, the Congress of
the United States can encourage the--
spirit of voluntarism exempllified by -
thiz o on and express our grat-
{tude to the United Way on a very out-
standing 100 years of community serve
lce.

Mr. D'AMATO. Mr. President, I 1ise —
today tO0 express my support as an
original cosponsor of a joint resolution
belng introduced by the distinguished —-
majority leader, Senstor Dorr. Tha-
purpose of this resolution is to express
congressional admiration of
United Way of America on the occa-.
sion of {ts 100th anniversary. -

One of the most important concerns -
factng the strength and durability of -
our Nation as a people, is the stability
of American family and community
\ife. It {s important, therefore, that, as
we offer our thanks and appreciation
to the United Way, Americans rededi
cate themselves Lo the basic values of
family and community upon which
our great Nation was founded. The
United Way long has promoted these
values,

Established in 1918 as the Communi-
ty Chests and Councils of America,
the United Way, since its inception,
has operated with a stated mission: to
{ncrease the organized capacity of
seople to care for one another. The
United Way (s primarily mad up of
volunteers who support a broad range
of human-care programs and service
organizations in their focal communi.
ty. Through its nationwide organizs-
tion the United Way raises funds,
mainly through the workplace. that
are distributed among a broad range
of services to the surrounding commu-
nity.

Beyond this invaluable fundraising
capacity., the United Way's strong
community presence long has served
as a focal point in pulling together key
business, political, and religious lead-
ers to address critical problems affect-
ing the country as & whole. On issues
such as teenage pregnancy, drug
abuse, shelters for the homeless, and
hunger, the United Way has long been
a leader {n addressing the problems at
hand and seeing that coordinated
action is taken to address these prob-
lems.

Providing assistance to more than
37.000 human-care-related organiza.
tions throughout the United States,
the United Way represents the best of
America's volunteer and charitable
spirit. In light of the increasing budg- -
etary constraints that we face as a
nation, however, it {3 going Lo become
even more important to have a strong
United Way acting to support the
many essential human care organiza-
tions that exist in every community {n
this Nation.,

It is for all of these reasons, Mr,-
President, that I salute the more than
2,200 United Ways operating through-
out America and the individuals and

the=" _



A.D.E.A. Cases Dealing with Mandatory Retirement of
Public Safety Personnel (Partial List)

Supreme Court Cases establishing std:

EEOC v. Wyoming, 460 U.S. 226 (1983) (mandatory retirement age
for state game wardens rejected)
Applies ADEA to the states. Establishes applicability of
BFOQ defense to public safety jobs.

Western Air Lines v. Criswell, 472 U.S. 400 (1985) (mandatory
retirement age for flight engineers rejected)
Emphasizes narrowness of BFOQ exception. Establishes
standards for BFOQ defense in public safety jobs. Age may
not be used as a proxy for safety-related job qualifications
unless employer proves that age is "reasonably necessary to
the normal operation of the business" (Court rejects
"rational basis," "reasonable relation" and "reasonableness"
tests as too easy; "age qualifications [must] be something
more than ‘convenient’ or ‘reasonable’, 472 U.S. at 414).
This can only be proved by a showing that employer is
"compelled" to rely upon age because either:
(a) it had reasonable cause to believe that all or
substantially all persons over that age would be unable
to perform the job safely; or
(b) it is highly impractical to deal with older
employees individually.

State’s interest in public safety must be balanced by its
interest in eradicating age discrimination.

Johnson v. Baltimore, 472 U.S. 353 (1985) (decided same day as

Criswell) (mandatory retirement age for firefighters rejected)
Baltimore failed to satisfy BFOQ standards established in
Wyoming and Criswell. Federal laws establishing mandatory
retirement for federal firefighters are inapplicable to the
ADEA.

Defendant failed to prove that age was a BFOQ:

1. EEOC v. Mississippi, 837 F.2d 1398 (5th Cir. 1988) (rejects
mandatory retirement of game wardens at age 60)

2. EEOC v. Pennsylvania, 829 F.2d 392 (3d Cir. 1987), cert.
denied, 108 S. Ct. 1109 (1988) (rejects mandatory retirement
of state troopers at age 55 -- Until mandatory minimum
fitness standards were developed, implemented and enforced
for all officers, the Pennsylvania State Police could not
justify its mandatory retirement law by relying on good
health and physical conditioning as bona fide occupational
qualifications reasonably necessary to its business.)



10.

11.

12.

Hahn v. City of Buffalo, 770 F.2d 12 (24 Cir.1985). (rejects
maximum hiring age of 29 for police officers)

EEOC_v. Pennsylvania, 768 F.2d 514 (3d Cir. 1985) (rejects
mandatory retirement of state police at age 60)

Mupiz v. Puerto Rico Fire Services, 757 F.2d 1357 (lst Cir.
1985) (rejects maximum hiring age of 35 for firefighters)

Heiar v. Crawford Cty, Wisconsin, 746 F.2d 1190 (7th Cir.
1984) (rejects mandatory retirement age of 55 for police)

EEOC v. County of los Angeles, 706 F.2d 1039 (9th Cir.
1983), cert. denied, 464 U.S. 1073 (1984) (rejects maximum
hiring age of 35 for sheriffs)

Oorzel v. City of Wauwatosa Fire Department, 697 F.2d 743
(7th cir.), cert. denied, 464 U.S. 992 (1983) (rejects
mandatory retirement age of 55 for assistant fire chief)

EEQC v. City of St. Paul, 671 F.2d 1162 (8th Cir. 1982)
(rejects mandatory retirement age of 65 for district fire
chiefs with administrative duties)

Gately v. Massachusetts, 811 F.Supp. 26 (D.Mass 1992)
(failure to establish BFOQ for mandatory retirement age of
55 for consolidated Dept. of State Police. Also, 1986
amendments do not necessarily permit a change in mandatory
retirement age for which a BFOQ had previously been
established, without re-establishing BFOQ for new age. Slip
op. at 11)

EEOC v. KDM School Bus Company, City School District of the
city of New Rochelle, 612 F.Supp. 369 (S.D.N.Y. 1985)
(rejects mandatory retirement age of 65 for school bus
drivers "absent any evidence as to effect of age of school
bus driver upon safety")

Aaron v. Davis, 414 F. Supp. 453 (E.D. Ark. 1976 (rejects
mandatory retirement of firemen at age 62)

NOTE ALSO: EEOC v. Massachusetts, 987 F.2d 64 (lst Cir. 1993)
(rejected annual physical exam requirement for all state
employees above age 70 -- state failed to prove it was a BFOQ
(exam was not limited to public safety employees))



Defendant proved that age was a BFOQ:

1. EEOC v. City of Fast Providence, 798 F.2d 524 (lst Cir.
1986) (city satisfied Criswell standard for proving that
mandatory retirement age of 60 for state police was
"reasonably necessary")

2.. Mahoney v. Trabucco, Comm‘’r, Massachusetts Dept. of Public
Safety, 738 F.2d 35 (lst Cir. 1984) (State proved that
mandatory retirement age of 50 bore a "reasonable relation"
to operation of state business) (pre-Criswell case)

Subsequent case, same result: EEOC v. Trabucco, 791 F.2d 1
(1st Cir. 198s6).

NOTE: Gately v. Massachusetts (cited above) contains an
extensive discussion of why Mahoney is no longer good law
after Criswell and Johnson. Slip op. at 7-11. It notes,
however, that there was more evidence to support a BFOQ in
Mahoney than was presented in Gately.

3. EEOC v. New Jersey, 631 F. Supp. 1506 (D.N.J. 1986), aff’d,
815 F.2d 694 (3d Cir. 1987) (BFOQ established for mandatory
retirement of police officers at age 55)

4. EEOC v. Missouri State Highway Patrol, 748 F.2d 447 (8th
cir. 1984) (BFOQ established for maximum hiring and
retirement ages for employees of State Highway Patrol)

Failed to Prove ADEA § 4(i) exemption:

(Note: ADEA sec. 4(i) contains the seven-year exemption
permitting mandatory retirement for public safety employees)

1. EEOC v. Massachusetts, 672 F.Supp. 557, 45 FEP 456 (D. Mass.
1987) (The state failed to prove that motor vehicle
examiners were "law enforcement officers" as defined in sec.
4(i) for purposes of qualifying for the exemption from the
ADEA. Therefore, with regard to issue of maximum hiring age
of 35 for motor vehicle examiners, summary judgement for
defendant was denied. Defendant has opportunity to show
either:

(a) maximum hiring age is a BFOQ for job of motor vehicle
examiners; or

(b) submit additional evidence regarding issue of whether
motor vehicle examiners were "law enforcement officers"
under sec. 4(i).
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202/466-3311

on Civil Rights

Octoker 18, 1993

The Honorable William Ford

U.S. House of Representatives
2107 Rayburn HOB
Washington, D.C. 20518

Dear Chairman Ford:

The Leadership Conference on Civil Rights
Executive Committee has taken a position opposing
H.R. 2722 (Age Discrimination in Employment
Amendments of 1993), H.R. 2554 (Firefighters &
Police Retirement Security Act), and any similar
bills that would allow state and local governments
to continue -~ or to begin -- setting maximum
hiring and retirement ages for some workers.

Whatever their intent, these bills would
sanction age discrimination in employment. They
would allow public employers to forcibly retire,
or refuse to hire, otherwise competent persons as
police officers or firefighters solely because of
their age. Such conduct, which denies an
individual a job based upon stereotypical and
unproven assumptions about a class of workers, is
precisely what Congress has prohibited in federal
laws protecting employees’ civil rights, e.q.,
Title VII of the Civil Rights Act of 1964, the
Americans with Disabilities Act, the Age

Discrinmination in Employment Act and other
statutes.

Iin 1986, stats and local governments were
given seven years Ly Congress in which to change
their employment practices so as to eliminate age
as a basis for hiring or firing in public safety
jobs. Numerous independent studies -- including
one commissioned by Congress and another published
by the FBI Academy ~ have concluded that age, and
assumptions about age, are not good predictors of
any individual’s performance or competency as a
police officer or firefighter. These studies make
clear that age bears no relationship to public
safety - public safety is served when all members
of the police or fire department, regardless of
age, are judged by neutral, non-discriminatory,
job-related criteria.

“Equality In a Free, Plural, Democratic Society "

oD o,



P Pl -——— - - Ll e et -

Time and again. Congress has rejected the argument that it
is more convenient or "fair" to deny someocne a job because that
person is of a particular race or sex or age group and is,
therefore, assumed to be unable to do the job. Exemptions to the
broad mandate of the civil rights laws have repeatedly been
rejected as unjustified. The same is true here. LCCR urges you
to oppose these bills and all legislation that would deny the
protection of the ADEA to any group of older workers.

While a substantial majority of the LCCR Executive Committee
supported this decision, it should be noted that several
Executive Committee organizations either did not take a position
or did not concur in the decision.

With warm regards,

Sincerely,
A !f

Ralph G. as Benjamin L. Hooks
Executive Director Chairperson
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Bringing lifesimes of experience and leadership to serve all generations,

October 26, 1993 '

Bernard Nussbaum, Esq.
Counsel to the President

The White House

1600 Pennsylvania Ave., N, W,
Washington,| D.C.

Dear Mr. N ssbaum:

This Administration has stressed its strong support for the civil rights laws protecting
American workers from employment discrimination on the basis of age, race, sex, disability,
national origin or religion. The American Association of Retired Persons (AARP) urges you
to again express your commitment o a fair workplace by opposing H.R. 2722, the Age

Discriminat{on in Employment Amendments of 1993. Should this bill pass, we urge you
to recommend to the President that he veto it.

This legislation sanctions overt and unjustified age discrimination against American

workers, It would allow state and local governments to fire, as well as refuse to hire,

otherwise wéll-qualiﬁed persons who wish to be police officers and firefighters, solely

because of tl';aeir age. The impact of this bill is not limited to older workers; in many cases,
~persons 45 ypung as 26 years of age would be denied a job.

H.R. 2722 -?rves out a permanent exception for a non-federal group of workers otherwise
and previously covered by the Age Discrimination in Employment Act (ADEA). This
extraordinary and unwarranted breach in a law designed to protect the basic civil rights of
American workers is opposed by the Leadership Conference on Civil Rights, the
Leadership Council of Aging Organizations and other groups. No similar exceptions are
made in the Jaws protecting workers from race, sex or disability discrimination, or other
labor laws. - Moreover, there is no legal or substantive basis to support making such an
exception in the ADEA,

Seven years ago, Congress put state and local governments on notice that they would have to
come into cqmpliance with the ADEA by the end of 1993. That time is now here, The
Equal Emplgyment Opportunity Commission has stated that this bill

.+ . Would undercut years of EEOC litigation . . . [and] is inconsistent with

Con"t ess' purpose in 1986, [Congress intended that] [fJurther legislation on this issue
was t be based on the results of the study the Commission was charged by Congress
to copduct. The findings contained in the Congressionally-mandated study on age and
publit safety jobs concluded that valid and job related tests are viable aiternatives to
basing hiring and retirement decisions on age alone.

(’I‘onl: Gallegos, EEOC Chairman, to Rep. William D. Ford, September 22, 1993)

Amcricm‘l_ iation of Retired Persons 601 E Streer, NW.  Washington, D.C. 20049 (202) 434-2277

Lovol W. Burgess Preridens - Horace B. Dcets  Executive Diregor
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The Study referred to, and another independently done by the FBI Academy, highlight the

fact that, in addition to being discriminatory, this legislation accomplishes none of its goals:

- Mand'ptory retirement does not protect public safety. In response to the
Congressional mandate in 1986, Pennsylvania State University conducted a five-year
study fhat concluded that age is not a good predictor of any individual’s fitness and
compstency for a public safety job. As the U.S. Supreme Court, numerous lower
courts, and thousands of other independent studies have found, age is not a valid

i -L ' ificati For example, mandatory retirement
does fot address concerns raised about younger unfit firefighters and police. Publi
safety) can be assured only by periodic application of neutral, job related criteria t
members of a police or fire department, regardless of age.

The 'lfBI Academy, together with the Major City Chiefs of Police Association,
recenpy issued a study that comes to the same conclusion and recommends
climinating mandatory retirement for police officers.

of se, maximum hiring ages that deny jobs to young persons also bear no
relat_% nship to public safety.

- Maﬂflatory retirement does not open up jobs for younger workers who may be
women or minorities. The vast majority of police and firefighters voluntarily retire
well before they reach mandatory retirement age. Public safety employees usually
have special retirement plans that provide generous pensions after 20-25 years of
servi¢e, regardless of age. Most police officers and firefighters are in their forties

when they leave the force.

The Age D;i_i%crinﬁnation in Employment Act, like Title VII of the Civil Rights Act of 1964,
the Ameri_cqns with Disabilities Act, and other laws prohibiting employment discrimination,
makes clear; that all Americans are entitled to be judged based upon their indiyidual
capabilities,! No one should be denied a job because of an employer's reliance upon .
stereotypical, unproven assumptions about a class or group of workers.

AARP urg;:F you to protect the rights of older workers and oppose H.R. 2722,

Very truly.:' 1youi's,

Z/@,b}w
Horace B PDeets

LULRJIUVGLY 'S
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THE WHITE HOUSE JO5€ —
WASHINGTON

November 3, 1993 .‘ O{C{ éxac(u
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MEMORANDUM TO: HOWARD PASTOR -
BRUCE REED -
FROM: CHERYL MILLS

ASSOCIATE COUNSEL TO THE PRESIDENT

SUBJECT: LETTER FROM AARP RE: H.R. 2722

Michelle Pollack called me today regarding this letter that she
sent to Bernie. I believe this issue may best addressed by you.
I will let Bernie know that I received a faxed copy of the letter
and a hand-delivered package and forwarded them both to you.

/fc
enclosure(s)
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EXECUTIVE OFFICB OF TNE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

ST

October 29, 1993

LEGISLATIVE REFERRAL MEMORANDUM
LRM #1-1572

TO: Legislative Liaison Officer =

JUSTICE - Sheila F. Anthuny - (202)514-3141 - 217
LABOR =~ Robert A. shapiro - (202)219-8201 - 330
DEFENSE - Samuel T. Brick, Jr. = (703)697-1305 ~ 335
TRANSPORTATION = Tom Herlihy - (202)366-4687 - 226
FEMA - Spence W. Perry = (202)646-4105 - 327

CEA - Francine Obermiller - (202)395-5036 - 242

NEC - sonia Mathews - (202)456-6722 - 429

OPM = James N. Woodruff - (202)606-1424 - 331

EEOC - Philip B. Calking - (202)663-490

- 213
FROM: JANET R. FORSGREN (for 3&
Agsistant Director for is atxv nﬁélﬁZSZ:T

OMB CONTACT: Connie BOWERS (395-3801)
Becretary’s line (for simple responses)t: 395-7362

SUBJECT: Propoced Statement of Administration Policy
RE: HR 2722, Age Discrimination in Employment
Act Amendments of 1993

DEADLINE: $:00 P.M., TODAY, FRIDAY Octodber 29, 19003

COMMENTS: HR 2722 could come to the House Floor on Suspension
of the Rules as early as Nov. 1st. Accerdingly, we need to
have your commeats by this deadline.

OMB requaests the views of your agency on the above subject before
advising on its relationship to the program of the President, in
accordance with OMB Circular A-19.

Please advise us if this item will affect 4direct spending or

receipts for purposes of the the "Pay-As-You-Go" provisioms of
Title XIII of the Omnibus Budget Reconciliation Act of 1990.

gg;ard Paster JLWVM$44”'qé£/nN&QIL,

Clarisgssa Cerda Ray Kogut
Cookie Walden Chris Heiser
Josae Cerda Peggy Young
Greg Simon Waendell Waites
Barbara Selfridge Roger Adkins
Larry Matlack John Morrall
Joe Wire Joe Lackey
Harry Meyerc Janet Forsyren
Adrian Silas Dalphine Motley

Bob Damus
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LRN #I-1872
RESPONSE TO LEGIBLATIVE REFERRAL MEMORANDUM

If your response to this request for views is simple (e.g.,
concur/no comment) we prefer that ywvu respond by faxiang us thio
response sheet, If the responsa ic eimple and you prefer to
call, please call the branch-wide line shown below (NOT the
analyst‘s line) to leave a message wiilh a secretary.

You may also respond by (1) calling the analyst/attorney’s direct
line (you will be connected tu vulce mail if the analyst doco not
answer); (2) sending us a momo or letter; or (3) if you are an
OASIS user in the Executive Office of the bPresident, sendiny an
E-mall message. Please include the LRM number shown above, and
the subject shown below.

TO: connie BOWERS
office of Managcment and Budget
Fax Number: (202) 395-6148
Analyst/Atltorney’s Direct Number: (202) 395-3803
Branch-Wide Line (to reach secretary): (202) 395-7362

FROM: L (Date)

(Name)

(Agency)

(Telaphone)

SUBJECT: Proposed Statement of Administration Polioy
RE: HR 2722, Age Discrimination in Employment
Act Amendments of 1993

The following ie the response of our agency to your request for
views on the above-captioned subject:

Conour
No objection
No comment

Sea proposed edits on pages

Other:

FAX KETUKN of payes, attached to thie
response sheet
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¢ 1993
(House)

<

“(Owens (D) NY and Murphy (D) PA)

ments o

The Adminictration opposes H.R. 2722 because it would permit
State and loca)l governments to use age as & basis for hiring and
retiring law enforcement offivers and firefighters. A permanent
cxcmption from the age discrimination prohibitions in the Age
piscrimination in Employment ACt would violate the civil rights
of older workers. It fails to address the issue of overall
workforce fitness in the affected occupations.

* k &k % ok %k ok
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(Do Not Diatr )sident)’

Thie poeition was devaloped by LRD (Connie Bowers) in
consultation with HRD (Joe Wire). The Departments of Labor ().,
Justice (), Transportation, Defense, and the Treasury, the Equal
Employment Opportunity Commission, the Federal Emergency
Management Agency, the Orrice or Personnel Management, GM, OIRA,
and agree with this position.

The Age Discrimination in Employment ACt Or 1967 (ADEA) protects
workers age 40 and above from discrimination in aspects of
employnent, including hiring, discharging, pay, promotions, and
Iringe benerits. .t applies to employers with at least 20
employees. Discrimination complaints are administered by the
Equal Employment Opportunity Commission (EEOC).

Backgaround

1Y86 ADEA Amendments created a temporary exemption, through
December 31, 1993, to permit age-based hiring and rctircmont
decisions for law enforcement officers and firefighters. The
Department oI Lapor and the EEOC were charged wlth conducilng a
study to determine whether tests are avallable that could replace
the use of age as a predictor of job performance. This satudy,
published in 1YYz, concluded that: (1) age is a poor predictor of
performance in public safety occupations, (2) practical tosts are
currently available that are better predictors, and (3) the
temporary exemption should be permitted to expire.

H.R. 2722

The bill would make pormancnt the tcmporary exemption from the
ADEA, and thereby permit, on a permanent basis, State and local
governments to use age as a basis for hirlny and gelilring law
enforcement officers and firefighters.

The House EdQucation and Labor commlttee ordered reported H.R.
2722 on « It adopted a Sawycr amcndment to authorize the
appropriation of $5 million for activities that EEOC would be
directed to undertake. EEOC would be reyuired Lo;

¢ Conduct a study of performance measures for public safety
workers., It would list tests both available and unavailable
to asceee abilities necessary for public safety workers, and
the extent to which such tests are cost effectve, sare, and
vomply willh Federal clvil riyhtls Acts and regulations.

¢ Develop and issue, within four years of enactment of H.R.
2722, advisury yuidelines fur fitness testing for the
performance of euch jobe.
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e Propose, within two yeare of enactment, advisory starndards
for wellness programs for law enforcement officers and
firefighters.

Administ ion Positi Dat

On September 22, 1992, the EEOC submitted a report to the House
Education and Labor Committee citing concerns about H.R. 2722.
The EEOC noted that making permanent the ADEA exemption for
public safety officeres rejects all conclusions reached by the
EEOC/Labor study mandated by Congress. EEOC stated by that bill
would undercut years of EEOC litigation in which that agency
routinely challenged the use of arbitrary age limitations by
police and tfire departments.

H.R. 2722 was reported, amended, on .
Pay-As—You-Go 8coriny
Per HRD (), H.R. 2722 is not subject to the pay—-as-you-go

requirement of ODRA because it does not increase direct spending
or reduce receipts.

LEGISLATIVE REFERENCE DIVISION
, 1993 = ap.n.



EXECUTIVE OFFICE OF THE PRESID
OFFICE OF MANAGEMENT AND BUDGET
Washington, D.C. 20603-0001

U R G E N T 3/23/96

LEGISLATIVE REFERRAL MEMORANDUM

LRM NO:799
FILE NO: 480

Total Page(s): _LL

TO: Legisiative Lisison Officer - See Distributiop below:
FROM: Janet FORSGREN (for) t g
Assistant Director for Legisiative Reference
OMB CONTACT: AnnaBRIATICO 395-7887

Legisiative Assistant’s line (for simple responses):  395-7362

. ,u-{m@w,x/

SUBJECT: Office of Management and Budget Proposed Statement of Administration Policy RE: HR348,

Age Discrimination in Employment Amendments of 1995

DEADLINE: 10 a.m. Friday, March 24,1995

in accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before

advising on its relationship to the program of the President.

Please advise us If this item will affect direct spending or receipts for purposes of the
“Pay-As-You-Go” provisions of Title XIll of the Omnibus Budget Reconciliation Act of 1990.

COMMENTS: H. K 844 15 “chudule . o ke consicteas 4—
UnALL UL RIEAL o_.g.‘ 1he vudts, on Yhae }-‘muse,-(tao(

NoAt TZ\QOQMt{) )"'mcu obh quu\._.

DISTRIBUTION LIST:

AGENCIES:

213-Equal Employment Opportunity Comm. - Claire Gonzales - (202) 663-4900
217-JUSTICE - Kent Markus - (202) 514-2141

330-LABOR - Rabert A. Shapiro - (202) 219-8201

428-National Economic Council - Sonyia Matthews - (202) 456-2174

331-Office of Personnel Management - James N. Woodruff - (202) 606-1424
228-TREASURY - Richard S. Carro - (202) 622-1148

10°d Z00°ON 2T:F G6.2C JUK 87 19-56¢-202: Q1

EOP:

Bob Litan/Karin Kizer
Atan Rhinesmith
Susan Camr

Bob Damus

Joe Lackey
Chuck Konigsberg
Ken Schwartz
Brad Kyser
Marvin Krislov
John Angell

(Jose:Cerda

Jim Murr
Janet Forsgren
Sleve. Rext burn



RESPONSE TO LRM NO: 799
LEGISLATIVE REFERRAL MEMORANDUM FILE NO: 480

If your response to this request for views Is simple (e.g., concur/no comment), we prefer that you respond by e-mail or
by faxing us this response sheet.

If the response Is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line)
o leave a message with a legislative assistant.

You may also respond by:

(1) calling the analyst/attomey's direct line (you will be connected to voice mail if the analyst does not answer): or
(2) sending us a memo or letter. _

Please include the LRM number shown above, and the subject shown below.
TO. Anna BRIATICO 395-7887
Office of Management and Budget

Fax Number: 395-86148 :
Branch-Wide Line (to reach legislative assistant); 395-7362

FROM: __ (Date)

(Name)

(Agency)

(Telephone)

SUBJECT: Office of Management and Budget Proposed Statement of Administration Policy RE: HR849, Age
Discrimination In Employment Amendments of 1995

The following Is the response of our agency to your request for views on the above-captioned subject:

Concur

No Objection

No Comment

See proposed edits on pages

——r——

Other:

FAX RETURN of ____ pages, attached to this response sheet

¢0'd 400°0ON Z2T1:¥ G6.2C JUK 87 19-S6¢-20C: 01



DRAFT |

March 23, 1995

(House)

H.R. 849 - Age Discrimination in Employment
_ Act Amendments of 1995
( )

The Administration does not oppose extending the exemption for
State and local firefighters and law enforcement officers from
the Age Discrimination in Employment Act, but believes that such
an exemption should be temporary. The Administration will work
in the Senate to amend H.R. 849 to provide a three-year exemption
rather than the permanent exemption currently included in the

bill.
* ® & & ® % %

Do No i bute Outside ve Office of t sident
This Statement of Administration Policy (SAP) was developed by
LRD (Briatico), in consultation with HTFD ( ), EEOC ( ),
Justice ( ), Office of Personnel Management ( ), Treasury (

) and Labor( ), White House General Counsel ( ), Domestic
Policy Council ( ), and

H.R. 849 was reported without amendment by the House Economic and
Educational Opportunities Committee on March 15, 1995.

Background

In 1986, the Age Discrimination in Employment Act (ADEA) was
amended to provide a temporary exemption, through December 31,
1993, to permit age-based hiring and retirement decisions for law
enforcement officers and firefighters. 1In 1986, the Department
of Labor and Equal Employment Opportunity Commission (EEOC) were
charged with conducting a study to determine (1) whether tests
are available that could replace age as a predictor of job
performance, and (2) which particular types of tests are the most
effective. This study, published in 1992, concluded that:

(1) age is a poor predictor of performance in public safety
occupations, and (2) practical tests are currently available that
are better predictors. The findings of the study did not include
guidance on which particular types of tests are the most
effective.
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Currently, the Federal Government is exempt from the ADEA. A
number of agencies currently use mandatory retirement ages and
maximum hiring ages for their law enforcement officers,
firefighters, and certain other categories of employees (e.g.,
air traffic controllers).

H.R, 849

The bill would permanently exempt firefighters, law enforcement
officials, and other public safety workers from the ADEA. This
would permit State and local governments to set maximum hiring
and mandatory retirement ages for these public safety workers.

The bill would also require the Chairman of the EEOC to:

o Conduct a study, within three years of enactment of
H.R. 849, of performance measures for public safety workers.
It would list tests both available and unavailable to assess
the abilitias necessary for public safety workers, and the
extent to which such tests are cost effective, safe, and
comply with Federal civil rights laws and regulations.

o Develop and issue, within four years of enactment of
H.R. 849, advisory guidelines for fitness testing for the
performance of such public safety jobs.

0 Consult with representatives from the U.S. Fire
Administration, Federal Emergency Management Agency,
organizations representing law enforcement officers,
firefighters and older individuals before issuing guidelines
described above and provide opportunity for public comment.

o Propose, within two years of enactment of H.R.849, advisory
guidelines for wellness programs for law enforcement
officers and firefighters.

H.R. 849 would authorize the appropriation of $5 million for
activities that EEOC would be directed to undertake.

dm gition to

The Administration has not previously taken a position on this
bill.

Pay-As-You=GQ Scoring
Per HTF ( ), H.R. 849 is not subject to pay-as-you-go.

LEGISLATIVE REFERENCE DIVISION DRAFT
March 23, 1995 - 3:15 p.m.

70'd Z00°ON 8T:¥ S6.8C JUKW 87 19-56¢-20C: 01



ID:202-395-6148 R 09795  1:27 No.001 P.01
OFFICE OF MANAGEMENT AND BUDGET

Legisl/ative Reference Division
Labor- Welfara-ParsannaI Branch .

'Ilr'

FROM: Anna Briatico 395-7887
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COMMENTS: - -
Attached 15 OMB shffs pProposed markup of EEOC S
letler on HR 249: ACEA Exemptions. Pleose review and
rc‘spbfd -~ in parhcular pleasc note *H\c 'éf-‘ob sm{c,ncc.-
If\ InSO’t A. Ca” me if )’Oll hava amr qugs-hcmg |

TO: MOrvin. Krislov \M\M& %\f (.:\T‘w"’ |
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- PLEASE CALL THE PERSON(S) NAMED ABOVE FOR IMMEDIATE PICK-UP.
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*  DRAPYT
February 28, 1999

Dear comrnnm Oooalulgs

This is in zuponne to yuur roqun: lc: wy views on R.R. 849,
s bill that would axand ths Age Dilcrmuen in mlmant Act of
1967 (ADEA). This legish:m Luoorpon:u scvoral clcments.
First, it would restore an muptm to tha ADEA, enacted in 1986
but nmow expired, to permit State and local ‘governments to use age

girefighters. BSecond, it wuld nquiz. the Chu.mn ot eha EECC to

conduct 8 study of abilities tnn availadle for wblie safety jcba |
and then, based oo the ltudy, to issue advisory guidal.‘..ul for the -

abllities of 'pubuc safety officiale. ’ﬂ;l.:d. {t would alec require
the Chairman to prbpou u!vilary standards for ;ullneun prograns,
The bill authoriges five niuiun dollars to bo n.pproptiated to
oarry eut thess nquirounu _ .

Por the reascns set forth below, it is wy view that H.R. 849

'..houid not bs enacted into law.ds OUII’CnHﬂ drafed .

Tntert A— - :
. At ths cu:nt, I am nx:remly ooncerned about tho expenditure

~of. tiﬂ million dollexs an a study vhich is very similar to tke

sLudy en tnis lubject thet the Commission recently complated, at

sdninistration of physical snd mental fitnses tests to Deasure the

COngt.l_l' direction, et & cost of over ona million dollars. That '

study, vonducted im concert ut€h :ho Deparcment of Labor, éaroluny

analyzed nmany, if ur.vl. ‘most, o! the fssues enumerated in I.R. ou
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-Ip per:inont part, ‘that study! (i)l eoholM l:_hic age isa poor
| predictor of performance; (3) fdentitied critical performance
critaria for public safety jobs; {3) listed uwul. tests that
eould ba ulad to measura these criteria; l.ud (C) ur.phinod thet
:hau tests ean be properly validntod in unordmco vith curront
1oga1 and profoutml standards.
__—~\The axpcnaituro proposed by H.R. 869 Tajines pu't:.
conoern givcn the emm chanongen currantly faci

the
CommissioRy, We project ﬂm-. over 100,000 chargen of sfDloyment |
discriminatior will be f.ned with us in FY 95 and thag’our pend.tng
inventory will gxow toO over 300,000 ehargu rl.ng- this sane
pericd. T know you are familiar with these dngoing operaticmal
problems and aloo are well avare that we nwly do not ourrvently
have tu'ruo'u'rcu'to reasolve these pro¥l auguntuly. ‘In this |
tims of extremsly tight budgets\giys aillicn dollars could rake a

-p./ ‘significant diifor‘nce in our ah¢iisy to serve the pecple who coma .
W to wur door every day tor a 'u'tunca. in uy ﬂoﬁ this wouid be &

gay more upprvp:nn ox-p Aieure of publid funds -.thnn using scarce

federal don.u:l to gontract with aopeultands to omj,ng matters
already sddressad/ at gmmmt apanu. ess concerns are

undergcored b practicn cansiderations as well.’ Given the fact

that the l ulation would nxc tha ADEA sxsmption pa m.ut', there

' would prasumably be only a 1imited demsnd -- at most -~ for the
centofplated gquidelines, Covared .ntitiu would have 1ittdy, i

any, .incentive to  implement such tests if they can rely en @&

mandatory retirement age.
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tiﬁd R.R. 049 plrticulatly pcoblenatie bueauoe it would thnire
the BEOC to undertoke task- uhidh are logally and technicnlly
inprnrucu. 1¢ not twpouibh. tneofar as the bul contenpht,u'
the araaticn oz {dentification of s ‘safe harbor® test for public
safety o!!iciall. or ‘gafe ha:bor' elonents for such tests to
{nclude, it is irportast to bOp zn ntndwuqt- rust be
zeasurad againet puticular job functions. FPFor us to create.er
identify such a test or;to identify the slements Of such & test, wo
would, oonsistent with qmminc legal principles, have to wake
assumptions regsrding h:m “1loend police and ﬂn dapartmnts
At ructure their workplaces. ror the guidelines to be of any use to

" them, thase departments weuld then have to gtructurs thair jobs in

econformity with lnunvt.im in the guldounn Ta uy'viou. setting
{ob atandards tor ‘state and local publioc safety dopl.ﬂ.nantt is a

" wholly inappropriate tunc:iun for the lqﬁcul governnent, incl\uling

the E2OC. State and locil governmental ont:lctu should be abls to
uaiga'..ﬁob functicas ‘nd struccure tbu:_vorkforcn in whatever
waya thay see fif to merve thelir paxticulur needs. '

" Ragarding nlluu progrars, the EBCC has no particular
oxpartise o7 wporienco in this aves., Quite franxly, in ordsr to
devalop advisory otlndnrdc ‘for aiu:h progzam, ve would of
necassity lave to *reinvent the wheel® and would 1mvitab1y apend
regourcas in un 1ne££i.ohm: manner. Surely, othsr governmwent
agencies with dcrwnltrl:ud expucLise in this avea oould do a fax
bucl.er and more uIﬁciont joh gox the pnbnc

1 alsv note with conoern that the 1aginlation 8 obli.ga:ionn

¢low to tha Chaizman of the EE0C rethar than to the Conmission as

1:28 No.001 P.04
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a vhdo. While the chuimm-on:cuﬁ tha miniocruttvq'guul.ari 134
of the’ comu-im o,nd eould uruinly initiste the 3equired
procoss, the Cownission aloae pnnnuu the. policy waking "
autherity. A requiremant that the mimn {asue guidelines is
thus inconsistent. with 7itle viz, -

s my view

_ unauy, but also.of -ubumthl. l.m:emo..
that the legislation’s exsnption fxom the ASEA is
the basoie prem e of the ADEA that age is g

ncomhuat vith

inapprepriste proxy '
theT untl—dhorlmimgi.on

lawse on!ozcéd by the £50C & rands £6r tbe p_:oposittan thut pecple .

ﬁ/ | should be judgod on the hu:.s' ir individual lbilltiél'md ot
W on stercotypes or gens¥ . 1iance on stereotypas and
- genaralizations aboy i icanp is exactly
what this legi a:lon wuid permit. | . find the:

legislstion

ugjment opportunity law. '

I sppreciats thi- op'port.untty te share BY views nﬁsratng this

tithetical to the tunduunen primipln of qual

{mportant lcgislanon. Please fegl fres Lo call on we if I may ba

of turther sssistancs.
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Insert A

wWhile I prefer no revision to the ADEA, I would support a three-
year extension of the exemption at this time. Arbitrary age
limitation by police and fire departments, undercut the basic
premise of the ADEA that age is an inappropriate proxy for
ability. However, in the absence of valid and job-related tests
as viable alternatives to basing hiring and retirement decisions
on age alone, I would support a temporary extension until such
alternatives which also address public safety issues are
developed.



EXECUTIVE OFFICE OF T HE PRESIDENT
24-Mar-1995 12:00pm

TO: (See Below)

FROM: Susan M. Carr

Office of Mgmt and Budget, HTF

SUBJECT: RE: SAP on HR 849 - ADEA Exemption; Guidance Needed

Questions raised by the bill affecting our response:

1. Why does the bill call for a permanent exemption and also
call for studies, for which if the results were implemented, would
effectively repeal the exemption?

2. If the Administration supports the study and issuance of
guidelines for performance tests for State and local law:
enforcement personnel, we could be put in a position of supporting
performance testing for Federal law enforcement personnel
(repealing the Federal employee exemption) as well -- something I
believe we do not want to do. '

It seems to me that the Administration, by supporting the current
exemption for Federal employees, should extend this exemption to
State and locals. Therefore, we would support the permanent
exemption for State and local employees ~-- without further study
(counter to the EEOCs strong opposition any exemptions, very
Kantian).

However, if because of a consistency problem with the
Administration's position on similar language during the Crime
Bill debate, we would prefer to support a temporary exemption
only, then I agree with Jose Cerda that we should be vague about
the timing.

Distribution:
TO: Janet R. Forsgren

CC: Robert E. Litan

CC: Charles S. Konigsberg
CC: John C. Angell

CC: Marvin Krislov



Alan B. Rhinesmith
Francis S. Redburn
Robert G. Damus
Kenneth L. Schwartz
Bradley W. Kyser
Jose Cerda, 1I1I
Karin L. Kizer
Joseph F. Lackey, Jr.
James C. Murr

Anna M. Briatico
Lydia Muniz



EXECUTTIVE OFFICE OF T HE PRESIDENT
24-Mar-1995 11:31am

TO: ({See Below)

FROM: Janet R. Forsgren

Office of Mgmt and Budget, LRD

SUBJECT: SAP on HR 849 - ADEA Exemption; Guidance Needed

Regarding our proposed SAP on H.R. 849, Jose Cerda has suggested
deleting the second sentence, which states that the Administration
will work in the Senate to amend the bill to provide a three-year
temporary exemption instead of a permanent one. The SAP would
therefore be a single sentence that reads:

"The Administration does not oppose extending the exemption for
State and local firefighters and law enforcement officers from the
Age Discrimination in Employment Act, but believes that such an
exemption should be temporary."

Jose's rationale for deleting the "working in the Senate" language
is that it is not clear that the Administration will actively work
in the Senate to amend H.R. 849.

Other issues:
If the second sentence is deleted as suggested by Jose:

(1) Should the single remaining sentence be changed to say ". . .
but believes that such an exemption should be for a temporary,
three-year period." Jose's preference would be not to cite the
three-year period, but he could live with the change. Jose
thinks the SAP should be as general as possible.

(2) Should the single remaining sentence be changed to say ". . .
but prefers a temporary [three-year] extension." This formulation
would be softer than the current "believes it should be"
formulation.

(3) Should the single remaining sentence be changed to say "The
Administration does not oppose H.R. 849" instead of the current
formulation of "The Administration does not oppose extending the
exemption for State and local firefighters and law enforcement
officers from the Age Discrimination in Employment Act". The
current formulation of the SAP does not state a position on H.R.
849. This revised formulation would do so.



There is also the option of not releasing a SAP on H.R. 849. No
SAP was released last year.

Please provide guidance ASAP -- we are trying to finalize the SAP
today.

Thanks.
Distribution:

TO: Robert E. Litan
TO: Charles S. Konigsberg
TO: John C. Angell

CC: Marvin Krislov

CC: Alan B. Rhinesmith
CC: Francis S. Redburn
CC: Susan M. Carr

CC: Robert G. Damus

CC: Kenneth L. Schwartz
CC: Bradley W. Kyser
CC: Jose Cerda, III

CC: Karin L. Kizer

CC: Joseph F. Lackey, Jr.
CC: James C. Murr

CC: Anna M. Briatico
CC: Lydia Muniz



EXECUTIVE OFFICE OF T HE PRESIDENT
15-Mar-1995 12:15pm

TO: (See Below)

FROM:' Janet R. Forsgren

Office of Mgmt and Budget, LRD

SUBJECT: Age Discrimination Exemption for Police & Firefighters

FYI -- I spoke with Claire Gonzales this morning to confirm that
the EEOC Chairman had decided not to send to letter to Goodling on
HR 849, to exempt State and local firefighters from the Age
Discrimination in Employment Act (ADEA). (As you will recall, I
presented Claire with two options yesterday: (1) a short letter
supporting a 3-year exemption or (2) no letter.)

Claire confirmed that the EEOC will not be sending a letter to
Goodling. However, because Goodling had requested the letter, she
would be calling Randy Johnson, Goodling's staffer, to tell him
that EEOC had not received OMB clearance on its proposed letter.
If Randy wants more information, she will suggest calling "the
White House" -- no specific name will be given. '

Also, on March 14th, Senator Moseley-Braun introduced the Senate
companion to HR 849. Her bill is numbered S 553 and is printed on
page S 3895 of the March 14th Congressional Record. Based on my
quick glance, S 553 seems to be very similar, if not identical, to
HR 849. Moseley-Braun's statement upon introduction of S 553
points out that the bill gives State and local governments the
same permanent exemption from the ADEA that the Federal Government
has.

Distribution:

TO: Robert E. Litan
TO: Alan B. Rhinesmith
TO: Francis S. Redburn
TO: Susan M. Carr

TO: Jose Cerda, III
TO: Marvin Krislov

TO: John C. Angell

CC: Anna M. Briatico
CC: James C. Murr
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EXECUTIVE OFFICE OF T HE PRES

EXECUTTIVE OFFICE OF T HE PRES
28-Mar-1995 11:23am

TO: (See Below)

FROM: Charles S. Konigsberg

Office of Mgmt and Budget

SUBJECT: URGENT--NEED YOUR CLEARANCE BY 12:30PM

FOLLOWING IS A SAP FOR HR 849 WHICH IS ON THE HOUSE SUSPENSION
CALENDAR TODAY. THIS SAP WAS DELAYED DUE TO DISAGREEMENTS
BETWEEN DOJ AND EEOC. WITH REGARD TO THIS REVISED SAP:

DOJ HAS SIGNED OFF ON THIS LANGUAGE BUT PREFERS TO SAY "SUPPORT"
FOR STRATEGIC REASONS; EEOC IS ACTUALLY STILL OPPOSED TO THE
BILL ON POLICY GROUNDS, BUT COULD LIVE WITH THE FOLLOWING
LANGUAGE AS LONG AS IT TRIES TO GET RID OF THE STUDY, AND THEY
WOULD PREFER TO SAY "DOES NOT OBJECT". WE UNDERSTAND THAT LEON
HAS HAD SOME DISCUSSIONS ABOUT THIS BILL--WE THEREFORE LEAVE TO
YOU THE JUDGEMENT ABOUT WHETHER TO SAY "SUPPORT" OR "DOES NOT
OBJECT" (HOWEVER, WE RECOMMEND "DOES NOT OBJECT", GIVEN THE LACK
OF CONSENSUS WITHIN THE ADMINISTRATION). NEED A DECISION BY
12:30PM--PLEASE CALL LYDIA OR ME. THANKS.

March _ , 1995
(House)

[DRAFT--NOT CLEARED FOR RELEASE]

H.R. 849 - Age Discrimination in Employment
Act Amendments of 1995
(Fawell (R) IL and 44 co-sponsors)

The Administration [supports] [does not object to] the provision
of HR 849 that provides a permanent exemption for State and local
firefighters and law enforcement officers from the Age
Discrimination in Employment Act. However, the Administration
views as unnecessary and duplicative the provision in this bill
requiring the Equal Employment Opportunity Commission to conduct

o
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a study of this issue, in light of the proposed permanent
exemption, as well as a similar study published in 1992.
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EXECUTTIVE OFFICE OF T HE PRES

EXECUTTIVE OFFICE OF THE PRES
27-Mar-1995 08:13pm

TO: (See Below)

FROM: Lydia Muniz

Office of Mgmt and Budget

SUBJECT: SAP on HR 849, ADEA Amendments

Attached is the latest version of the SAP on HR 849. Justice no
longer disagrees with the Administration's position, as we now
support the bill. EEOC still disagrees with the position, but is
unofficially happier with this version. I am still waiting for
Agency clearance on the exact language. Please call me with
comments/sign-off ASAP. The bill is scheduled for consideration,
under suspension of the rules, on Tuesday, 3/28.

March 24, 1995
(House)

H.R. 849 - Age Discrimination in Employment
Act Amendments of 1995
(Fawell (R) IL and 44 co-sponsors)

The Administration supports the permanent exemption for State and
local firefighters and law enforcement officers from the Age
Discrimination in Employment Act and believes this issue should
be left to State and local governments. However, the provision
in this bill requiring the Equal Employment Opportunity
Commission to conduct a study of these issues would be
unnecessary in light of a permanent exemption and a similar study
published in 1992,

k % k %k k k %

(Do Not Distribute Outside the Executive Office of the President)

This Statement of Administration Policy (SAP) was developed by
LRD (Briatico), in consultation with HTFD (Redburn/Carr),
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GC (Aitken), and TCJS (Kyser). The Domestic Policy Council
(Cerda), Chief of Staff Office (Angell), White House Counsel
(Krislov), and Justice (Markus) concur in this position. The
Departments of Labor (McDaniel), and the Treasury (Dorsey) and
the Office of Personnel Management (Woodruff) had no comment.

The Equal Employment Opportunity Commission (EEQC) disagrees with
this position and believes the Administration should oppose
H.R. 849.

H.R. 849 was reported without amendment by the House Economic and
Educational Opportunities Committee on March 15, 1995.

Background

In 1986, the Age Discrimination in Employment Act (ADEA) was
amended to provide a temporary exemption, through December 31,
1993, to permit age-based hiring and retirement decisions for
State and local law enforcement officers and firefighters. 1In
1986, the Department of Labor and the Equal Employment
Opportunity Commission (EEQC) were also required by statute to
conduct a study on this subject. This study, published in 1992,
concluded that: (1) age is not a valid predictor of performance
in public safety occupations; and (2) tests are available that
are better predictors of performance than age. The findings of
the study did not include guidance on which particular types of



tests are the most effective.

The Federal Government has a permanent exemption from the ADEA
that allows it to set mandatory retirement ages and maximum
hiring ages for their law enforcement officers, firefighters, and
certain other categories of employees (e.g., air traffic
controllers).

H.R. 849

The bill would permanently exempt firefighters, law enforcement
officials, and other public safety workers from the ADEA. This
would permit State and local governments to set maximum hiring
and mandatory retirement ages for these public safety workers.

The bill would also require the Chairman of the EEOC to:

o Conduct a study, within three years of enactment of
H.R. 849, of performance measures for public safety workers.
It would address (1) tests available to assess the abilities
important for public safety workers to perform their tasks:;
and (2) and tasks for which tests are unavailable. It would
also list the extent to which such tests are cost effective,
safe, and comply with Federal civil rights laws and
regulations.

o Develop and issue, within four years of enactment of
H.R. 849, advisory guidelines for fitness testing for the
performance of such public safety jobs.

o Consult with representatives from the U.S. Fire
Administration, Federal Emergency Management Agency,
organizations representing law enforcement officers,
firefighters and older individuals before issuing guidelines
described above and provide opportunity for public comment.

‘H.R. 849 would authorize appropriations of $5 million for
activities that the EEOC would be directed to undertake.

Administration Position to Date

The Administration has not previously taken a position on this
bill.

Pay-As-You-Go Scoring

Per HTF (Carr), H.R. 849 is not subject to pay—as—you-go;

LEGISLATIVE REFERENCE DIVISION
March 24, 1995 - 4:30 p.m.
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" EXECUTTIVE OFFICE OF THE PRESIDENT
13-Feb-1995 06:06pm

TO: (See Below)

FROM: Anna M. Briatico

Office of Mgmt and Budget, LRD

SUBJECT: Mark up of HR 849 - ADEA Exemption

Last week , Congressman Fawell (R-Illinois) introduced HR 849
to amend the Age Discrimination in Employment Act of 1967.

On Thursday, Feb. 16th, the Employer-Employee Relations panel of
the House Economic and Educational Opportunities Committee will
mark up HR 849.

This bill would reinstate the exemption to allow State and local
governments to use age as a factor in hiring and retirement
decisions for firefighters and law enforcement positions.

HR 849 would also require EEOC to conduct a study on performance
tests for these public safety occupations and issue advisory
guidelines on the use of physical mental fitness tests. The
Chairman of the EEOC would also be required to solicit comments
from certain professional organizations and advocacy groups. In
addition, the EEOC Chairman would also be required to develop
standards of wellness for these public safety officials.

This measure includes an authorization of $5 million to carry this
out.

Please let me know if you would like a copy of this bill.
Distribution:

TO: Christopher F. Edley, Jr
TO: Francis S. Redburn

TO: Susan M. Carr

TO: Jose Cerda, III

TO: Stephen C. Warnath

TO: Lydia Muniz

TO: Kenneth F. Ryder, Jr.
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