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EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D.C. 20603
March 28, 1995 
(House)

Statement of Administration Policy
(This statemott has been coordikated by OMB wrra the concerned agencies.)

H«R« 849 ~ Age Discriaina'fcio'n tt* F?"<plovBieri't:
Act Amendmen'ts of 1995 

(Fawell (R) IL and 44 co-sponsors)
The Administration does not object to the provision of HR 849 
that provides a permanent exemption for State and local 
firefighters and law enforcement officers from the Age 
Discrimination in Employment Act. However, the Administration 
views as unnecessary and duplicative the provision in this bill 
requiring the Equal Employment Opportunity Commission to conduct 
a study of this issue, in light of the proposed permanent 
exemption, as well as a similar study published in 1992.

*******
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(Do Not Distribute Outside the Executive Office of the P^esidftnt^

This Statement of Administration Policy (SAP) was developed by 
LRD (Forsgrn, Briatico) and OMB/LA (Konigsberg, Muniz), in 
consultation with Justice (Mar)cus), EEOC (Vargyas), DPC (Cerda), 
and WH/COS (Angell, Foley, Palmieri) . The Departments of Labor 
(McDaniel), and the Treasury (Dorsey) and the office of Personnel 
Management (Woodruff) had no comment.

The Equal Employment Opportunity Commission (EEOC) would have 
preferred opposition to the bill, but agrees with the statement 
regarding deletion of the study.

H.R. 849 was reported without amendment by the House Economic and 
Educational Opportunities Committee on March 15, 1995.

Ba ckoround

In 1986, the Age Discrimination in Employment Act (ADEA) was 
amended to provide a temporary exemption, through December 31, 
1993, to permit age-based hiring and retirement decisions for 
State and local law enforcement officers and firefighters. In 
1986, the Department of Labor and the Equal Employment 
Opportunity Commission (EEOC) were also required by statute to 
conduct a study on this subject. This study, published in 1992, 
concluded that: (1) age is not a valid predictor of performance
in public safety occupations; and (2) tests are available that 
are better predictors of performance than age. The findings of 
the study did not include guidance on which particular types of 
tests are the most effective.

The Federal Government has a permanent exemption from the ADEA 
that allows it to set mandatory retirement ages and maximum 
hiring ages for their law enforcement officers, firefighters, and 
certain other categories of employees (e.g., air traffic 
controllers).

H.R. 849

The bill would permanently exempt firefighters, law enforcement 
officials, and other public safety workers from the ADEA. This 
would permit State and local governments to set maximum hiring 
and mandatory retirement ages for these public safety workers.

The bill would also require the Chairman of the EEOC to;

o Conduct a study, within three years of enactment of
H.R. 849, of performance measures for public safety workers. 
It would address (1) tests available to assess the abilities 
important for public safety workers to perform their tasks; 
and (2) and tasks for which tests are unavailable. It would 
also list the extent to which such tests are cost effective.
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safe, and comply with Federal civil rights laws and 
regulations.

o Develop and issue, within four years of enactment of
H.R. 849, advisory guidelines for fitness testing for the 
performance of such public safety jobs.

o Consult with representatives from the U.S. Fire
Administration, Federal Emergency Management Agency, 
organizations representing law enforcement officers, 
firefighters and older individuals before issuing guidelines 
described above and provide opportunity for public comment.

H.R: 849 would authorize appropriations of $5 million for
activities that the EEOC would be directed to undertaJce.

Administration Position to Date

The Administration has not previously taken a position on this
bill.

Pay—As—You—Go Scoring

Per HTF (Carr) , H.R. 849 is not subject to pay-as-you-go.

LEGISLATIVE REFERENCE DIVISION 
March 24, 1995 - 4:30 p.m.

\
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EXECUTIVE OFFICE OF THE
EXECUTIVE OFFICE OF THE

PRESIDE
PRESIDE

27-Mar-1995 11:15am

TO: (See Below)

FROM: Lydia Muniz
Office of Mgmt and Budget

SUBJECT: SAP on HR 849, ADEA Amendments

Attached is the SAP on HR 849. As indicated below the stars. 
Justice and EEOC disagree with the Administration's position. 
Justice has also indicated that they believe the AG has publicly 
stated that DOJ supports a permanent exemption for State and 
local firefighters and law enforcement officers; DOJ is also 
under the impression that Panetta similarly stated his support 
for a permanent exemption. I am currently trying to set up a 
conference call between OMB/LA, Justice & EEOC to see if there is 
any way to resolve disagreement. Please let me know if you would 
like to participate. I will get back to you with the results of 
the conference call & wait for your comments/sign off on the 
SAP.

March 24, 1995
(House)

H.R. 849 - Age Discrimination in Employment 
Act Amendments of 1995 

(Fawell (R) IL and 44 co-sponsors)

The Administration does not oppose extending the exemption for 
State and local firefighters and law enforcement officers from 
the Age Discrimination in Employment Act, but believes that such 
an exemption should be temporary.

*******

(Do Not Distribute Outside the Executive Office of the President)

This Statement of Administration Policy (SAP) was developed by 
LRD (Briatico), in consultation with HTFD (Redburn/Carr),



The Federal Government has a permanent exemption from the ADEA 
that allows it to set mandatory retirement ages and maximum 
hiring ages for their law enforcement officers, firefighters, and 
certain other categories of employees (e.g., air traffic 
controllers).

H.R. 849

The bill would permanently exempt firefighters, law enforcement 
officials, and other public safety workers from the ADEA. This 
would permit State and local governments to set maximum hiring 
and mandatory retirement ages for these public safety workers.

The bill would also require the Chairman of the EEOC to:

o Conduct a study, within three years of enactment of
H.R. 849, of performance measures for public safety workers. 
It would address (1) tests available to assess the abilities 
important for public safety workers to perform their tasks; 
and (2) and tasks for which tests are unavailable. It would 
also list the extent to which such tests are cost effective, 
safe, and comply with Federal civil rights laws and 
regulations.

o Develop and issue, within four years of enactment of
H.R. 849, advisory guidelines for fitness testing for the 
performance of such public safety jobs.

o Consult with representatives from the U.S. Fire
Administration, Federal Emergency Management Agency, 
organizations representing law enforcement officers, 
firefighters and older individuals before issuing guidelines 
described above and provide opportunity for public comment.

H.R. 849 would authorize appropriations of $5 million for 
activities that the EEOC would be directed to undertake.

Administration Position to Date

The Administration has not previously taken a position on this 
bill.

Pay-As-You-Go Scoring

Per HTF (Carr), H.R. 849 is not subject to pay-as-you-go.

LEGISLATIVE REFERENCE DIVISION 
March 24, 1995 - 4:30 p.m.

Distribution:

TO: Jacob J. Lew



GC (Aitken), and TCJS (Kyser). The Domestic Policy Council 
(Cerda), Chief of Staff Office (Angell), and White House Counsel 
(Krislov) concur in this position. The Departments of Labor 
(McDaniel), and the Treasury (Dorsey) and the Office of Personnel 
Management (Woodruff) had no comment.

The Equal Employment Opportunity Commission (EEOC) disagrees with 
this position and believes the Administration should oppose 
H.R. 849.

The Department of Justice also disagrees with this position and 
believes the Administration should support H.R. 849.

H.R. 849 was reported without amendment by the House Economic and 
Educational Opportunities Committee on March 15, 1995.

Background

In 1986, the Age Discrimination in Employment Act (ADEA) was 
amended to provide a temporary exemption, through December 31, 
1993, to permit age-based hiring and retirement decisions for 
State and local law enforcement officers and firefighters. In 
1986, the Department of Labor and the Equal Employment 
Opportunity Commission (EEOC) were also required by statute to 
conduct a study on this subject. This study, published in 1992, 
concluded that; (1) age is not a valid predictor of performance 
in public safety occupations; and (2) tests are available that 
are better predictors of performance than age. The findings of 
the study did not include guidance on which particular types of 
tests are the most effective.
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EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET

(House)
1995

Statement of Administration Policy
(This statement mas been cooxdinaied by OMB wtth -no concerned aoencibs.)

H.R. BA9 - Age Discrimination In Emplovnent
Aiwftndniant.B of 1995

(Fawell (R) XL end 44 co-sponsors)
The Administration does not oppose extending the exemption for
State and local firefighters and law enforcement officers from
the Age Discrimination in Employment Act, but believes that such
an exemption should be temporary.

IDo Not Distribute Outside the Executive Office of the President!
This Statement of Administration Policy (SAP) was developed by
liRD (Briatico), in consultation with HTFD (Redburn/Carr),
GC (AitXen), and TCJS (Kyser). The Domestic Policy Council
(Cerda), Chief of Staff Office (Angell), and White House Counsel
(Krislov) concur in this position. The Departments of Labor 
(McDaniel), and the Treasury (Dorsey) and the Office of Personnel
Management (Woodruff) had no comment.
The pppi Opportunity Commission fEEOCl dlsaarees with
this position and believes the Administration should oppose
H.R. 849.
The Department of Justice also disagrees with this position and
believes the Administration should support H.R. 849.
H.R. 849 was reported without amendment by the House Economic and
Educational Opportunities Committee on March 15, 1995.

Background
In 1986, the Age Discrimination in Employment Act (ADEA) was 
amended to provide a temporary exemption, through December 31,
1993, to permit age-based hiring and retirement decisions for
State and local law enforcement officers and firefighters. In
1986, the Department of Labor and the Equal Employment
Opportunity Commission (EEOC) were also required by statute to
conduct a study on this subject. This study, published in 1992,
concluded that: (1) age is not a valid predictor of performance
in public safety occupations; and (2) tests are available that
are better predictors of performance than age. The findings of
the study did not include guidance on which particular types of
tests are the most effective.
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described above and provide opportunity for public comment.

H R 849 would authorize appropriations of $5 million for2i?ivitierthat the EEOq wSuld be directed to undertake.

jgn Position to Date
The Administration has not previously taken a position on this
bill.
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per RTF (Carr), H.R. 849 is not subject to pay-as-you-go.

LEGISLATIVE REFERENCE DIVISION
March 24, 1995 - 4:30 p.m.



EXECUTIVE OFFICE 0 F THE PRESIDENT

25-Jan-1995 10;44am

TO:
TO:

FROM:

CC:
CC:

Stephen C. Warnath
Jose Cerda, III

Anna M. Briatico
Office of Mgmt and Budget, LRD

Susan M. Carr
Janet R. Forsgren

SUBJECT: Age Discrimination in Employment Act Exemptions

Yesterday, the Employer-Employee Relations Subcommittee held a
hearing on age discrimination exemptions, including HR 344. This
bill would amend the Age Discrimination in Employment Act of 1967
to reinstate an exemption from the Act for the employment and
retirement of State and local firefighters and law enforcement
officials. There were no administration witnesses. According to
EEOC, the Subcommittee Chair, Fawell (IL), favors the bill.

HR 344 is very similar to HR 2722 which was introduced during the
last Congress. Last year, there was much debate on HR 2722. EEOC
sent a letter to the HILL (which 0MB cleared) opposing the bill in
September 1993. Later, the White House withdrew the letter.
There was discussion about including HR 2722 in the Crime Bill,
but this did not occur. Director Panetta called Senator
Metzenbaum regarding the bill. At that time, the Administration
was prepared to support a temporary (three-year) extension of the
exemption.

Recently, EEOC has contacted 0MB stating that they are opposed to
H.R. 344. The AARP is also opposed to the bill and are committed
to blocking legislative action on it.

At this point, it looks like the Administration needs to decide
its approach to this issue. We wanted to obtain your views on the
approach the Administration may want to take (e.g., opposing,
supporting another temporary extension, not taking a position,
etc.). Since we are working under tight deadlines because of the
attention H.R. 344 is getting, we would like to receive your
comments by noon -- today. Please call me if you have any
additional questions. I can be reached on extension 57887.
Thanks.



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON. D.C. 20503

F/c

January 25, 1995

MEMORANDUM FOR THE DIRECTOR 

THROUGH: Christopher Edley, Jr.

FROM: Susan Carr/Anna Briatico

SUBJECT: Amendment to the Age Discrimination in Employment 
Act (ADEA) of 1967 for State and Local Firefighters 
and Law Enforcement Officers

Issue

What should be the Administration’s position on HR 344, a bill to exempt State 
and local firefighters and law enforcement officers from the ADEA?

Background

The Amendments of 1986 to the ADEA established an exemption for the hiring and 
retirement of State and local law enforcement officers and firefighters. This exemption 
expired on December 31, 1993.

Yesterday, the House Employer-Employee Relations subcommittee (Harris Fa well. 
Chairman) held a hearing on HR 344 (Pickett (D) VA) to reinstate the exemption of State 
and local firefighters and law enforcement officials from the hiring and retirement provisions 
of the ADEA.

Witnesses at the hearing represented the AFL-CIO, AARP, the City of Alexandria, 
Virginia, and law enforcement and firefighters organizations. There were no Administration 
witnesses. ^

The AARP has contacted EEOC, strongly opposing the bill. EEOC also strongly 
opposes this bill and would like to send a letter to Congress expressing its views.

Related Efforts to Pass Similar Legislation During the Last Congress

This bill is very similar to HR 2722, which passed the House during the last 
Congress. EEOC sent an OMB-cleared letter to the Hill opposing the bill in September 
1993. The White House later withdrew support for the letter.



A lot of the debate over HR 2722 occurred in the context of the Crime Bill. At that 
time, the Administration was prepared to support a temporary, three-year extension of the 
exemption, thereby allowing further study of age restriction policies for public safety 
workers. Although HR 2722 was included in the House-passed version of the Crime Bill, it 
was excluded from the version that became law, largely because of Senator Metzenbaum’s 
strong opposition.

Timing of Congressional Action this Year

During yesterday’s hearing. Chairperson Fawell indicated that he plans to move on 
this issue quickly and may be introducing his own bill shortly.

Domestic Policy CounciRs Position

The DPC staff (Jose Cerda) supports a three-year extension of the exemption. 
According to Cerda, this expression of limited preference would support the coalition of 
police, firefighters, mayors and Federal law enforcement officials who are strong proponents 
of the exemption, while minimally upsetting the AARP and Civil Rights Community.

Options

1. Advise EEOC that the Administration will not be taking a position on HR 344 at this
time.

Pros - Buys the Administration some time on a largely "no-win" political issue. 
The Administration conceivably could wait to express its views until 
legislation is scheduled for markup or House floor consideration.

Cons - Potentially limits the Administration’s ability to influence the outcome of 
this legislation. It’s unlikely that the issue will become less difficult later 
in the legislative process.

2. Advise EEOC to prepare a letter to the House Economic and Educational Committee
opposing HR 344.

Pro - Supports EEOC efforts to end age-based discrimination.
Cons - Makes Administratioif look indecisive - i.e., we were willing to accept a

three-year exemption last year. Also makes Administration vulnerable to 
criticism of double standards. The Federal Government is exempted from 
the ADEA and maintains mandatory age restrictions for its law 
enforcement (and certain other) personnel.



3. Advise EEOC to prepare a letter to the House Economic and Educational Committee 
stating the Administration prefers no exemption, but could accept a three-year 
extension of the exemption.

Pro - Is consistent with the Administration’s position on the issue during last 
year’s Crime Bill debate.

Con - Will not fully satisfy the opponents or proponents of HR 344. 

Recommendation

Because of the tie with the Crime Bill, we recommend that you discuss which option 
the Administration should pursue with the Chief of Staff, who was heavily involved in the 
discussions over the last year. Jack Lew and Chris Edley favor Option 3.

cc: Jack Lew
Jose Cerda



EXECUTIVE OFFICE OF THE PRESIDENT
OFFICE OF MANAGEMENT AND BUDGET 

WASHINGTON, D C 20503

f/c

January 25, 1995

MEMORANDUM FOR THE DIRECTOR

THROUGH:

FROM:

SUBJECT:

Christopher Edley, Jr. 

Susan Carr/Anna Briatico

Amendment to the Age Discrimination in Employment 
Act (ADEA) of 1967 for State and Local Firefighters 
and Law Enforcement Officers

Issue

What should be the Administration’s position on HR 344, a bill to exempt State 
and local firefighters and law enforcement officers from the ADEA?

Background

The Amendments of 1986 to the ADEA established an exemption for the hiring and 
retirement of State and local law enforcement officers and firefighters. This exemption 
expired on December 31, 1993.

Yesterday, the House Employer-Employee Relations subcommittee (Harris Fa well, 
Chairman) held a hearing on HR 344 (Pickett (D) VA) to reinstate the exemption of State 
and local firefighters and law enforcement officials from the hiring and retirement provisions 
of the ADEA.

Witnesses at the hearing represented the AFL-CIO, AARP, the City of Alexandria, 
Virginia, and law enforcement and firegghters organizations. There were no Administration 
witnesses.

The AARP has contacted EEOC, strongly opposing the bill. EEOC also strongly 
opposes this bill and would like to send a letter to Congress expressing its views.

Related Efforts to Pass Similar Legislation During the Last Congress

This bill is very similar to HR 2722, which passed the House during the last 
Congress. EEOC sent an OMB-cleared letter to the Hill opposing the bill in September 
1993. The White House later withdrew support for the letter.



A lot of the debate over HR 2722 occurred in the context of the Crime Bill. At that 
time, the Administration was prepared to support a temporary, three-year extension of the 
exemption, thereby allowing further study of age restriction policies for public safety 
workers. Although HR 2722 was included in the House-passed version of the Crime Bill, it 
was excluded from the version that became law, largely because of Senator Metzenbaum’s 
strong opposition.

Timing of Congressional Action this Year

During yesterday’s hearing. Chairperson Fawell indicated that he plans to move on 
this issue quickly and may be introducing his own bill shortly.

Domestic Policy Council’s Position

The DPC staff (Jose Cerda) supports a three-year extension of the exemption. 
According to Cerda, this expression of limited preference would support the coalition of 
police, firefighters, mayors and Federal law enforcement officials who are strong proponents 
of the exemption, while minimally upsetting the AARP and Civil Rights Community.

Options

1. Advise EEOC that the Administration will not be taking a position on HR 344 at this 
time.

Pros - Buys the Administration some time on a largely "no-win" political issue. 
The Administration conceivably could wait to express its views until 
legislation is scheduled for markup or House floor consideration.

Cons - Potentially limits the Administration’s ability to influence the outcome of 
this legislation. It’s unlikely that the issue will become less difficult later 
in the legislative process.

2. Advise EEOC to prepare a letter to the House Economic and Educational Committee 
opposing HR 344.

Pro - Supports EEOC efforts to end age-based discrimination.

Cons - Makes Administration look indecisive - i.e., we were willing to accept a 
three-year exemption last year. Also makes Administration vulnerable to 
criticism of double standards. The Federal Government is exempted from 
the ADEA and maintains mandatory age restrictions for its law 
enforcement (and certain other) personnel.



3. Advise EEOC to prepare a letter to the House Economic and Educational Committee
stating the Administration prefers no exemptign, but could accept a three-year
extension of the exemption.

Pro - Is consistent with the Administration’s position on the issue during last 
year’s Crime Bill debate.

Con - Will not fully satisfy the opponents or proponents of HR 344. 

Recommendation

Because of the tie with the Crime Bill, we recommend that you discuss which option 
the Administration should pursue with the Chief of Staff, who was heavily involved in the 
discussions over the last year. Jack Lew and Chris Edley favor Option 3.

cc: Jack Lew
Jose Cerda

M
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July 25, 1994

The Honorable Jack Brooks
The Honorable Joseph R. Biden, Jr.
U.S. Capitol
Washington, D.C.

Dear Chairmen Brooks and Biden;

When the Conference on the Crime Bill reconvenes, one
provision under consideration will be the possible extension of
the so-called law enforcement "exemption” to the Age
Discrimination in Employment Act. As you know, the House Crime
Bill contains an indefinite extension of that provision; the
Senate Crime Bill is silent on the question.

When I wrote to you last month, I expressed the view that
this exemption should be extended for three more years, beyond
the original seven year period in the 1986 Act. I continue to
believe that such an extension is needed, to permit further study
of age restriction policies for public safety workers. At the
same time, a limited extension — as opposed to a permanent
exemption — would be more consistent with the goals and purposes
of the ADEA.

It has since been brought to my attention that several
jurisdictional issues concerning appropriate Congressional review
of this extension exist; namely, whether such a provision has
been advanced in the Congress without appropriate review by the
House and Senate Committees of jurisdiction. This is a question
for Congress to resolve, and thus, while we continue to support
adoption of a law enforcement exemption extender, we express no
view as to whether this Bill is an appropriate legislative
vehicle for such action. If the Conferees conclude that it is
not, we will work with the House and Senate Labor Committees to
win prompt enactment of an exemption extension.

I appreciate the opportunity to clarify our position on this
issue.

Sincerely,

Janet Reno



Age Discrimination in Employment 
H.R. 2722

April 21, 1994

Purpose of H.R. 2722

This bill allows state and local governments to use age as a basis for hiring and retiring law 
enforcement officers and firefighters. For those states and localities that did not have an age 
limitation in effect on March 3, 1983, the maximum age for such public safety workers 
would be 55 years of age.

The bill also provides that the EEOC shall conduct a study and prepare guidelines regarding 
tests than can be used by public safety departments in lieu of age to determine the ability of 
workers to do the job.

Agency Comments

Attempts by the EEOC to develop a consensus Administration position in opposition to the 
age requirements resulted in comments from primarily two agencies. Both the Department of 
Treasury and the Office of Personnel Management noted that a policy supporting the 
elimination of age restrictions for public safety workers would be inconsistent with the 
Federal policy. The Federal government currently requires that its law enforcement officers, 
firefighters, and air traffic controllers retire when the reach the age of 55.

0MB estimates that approximately 128,000 Federal employees are currently subject to the 
Federal government’s age restriction requirements.

Legislative State of Play

The bill was approved by the House on November 8, 1993. There is no companion bill in 
the Senate. At the request of Congressman Owens (D-NY), the bill was included as part of 
the en bloc amendments to the crime bill.

Senator Metzenbaum recently held a hearing to discuss his bill (S. 1984) which prohibits the 
use of age as a basis for hiring and retiring Federal, State, and local public safety officers. 
Metzenbaum has expressed grave concern about the use of age limitations and threatened at 
the hearing to filibuster the crime bill if necessary to prevent the age discrimination 
provisions from being included in the final crime bill.

Options

With the possible exception of Treasury (they are still considering the possibility that 
opposing age restrictions for state and local public safety officials may force us to change the 
Federal policy also), we are very close to developing an Administration position in 
opposition to the age restrictions. Given the fact that we are so close to a position, we could 
seek out a member of the Senate to introduce a stand alone bill that the Administration could



support on the Hill. Unfortunately, Treasury’s concerns about overturning the Federal
government’s age restrictions prevents us from supporting Metzenbaum’s bill.

Seeking out a member to introduce a stand alone bill opposing age restrictions for State and
local law enforcement officers and firefighters would give us a chance to take credit for our
pro civil rights-related position. However, not including Federal public safety officers may
not be enough to satisfy Metzenbaum’s concerns.

Alternatively, we could work to strike the age discrimination provisions from the crime bill.
This approach is much more confrontational and is likely to upset Congressman Owens who
has oversight responsibility for the EEOC. The EEOC is not anxious about entering into
such a confrontation on this issue.
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\,- amend the Age Discrimination in Employment Act by 
permitting state and local governments to continue to use 
age as a basis for hiring and retiring law enforcement 
officers and firefighters (under current law these 
provisions will expire at the end of this year); and,

- require EEOC to conduct a study related to the physical 
skills necessary for law enforcement jobs and to the 
physical tests for assessing them.

The Treasury Department has an established maximum entry age 
for applicants seeking employment as law enforcement officers 
in addition to physical qualifications required for appointment 
and retention. The three retirement systems found in Treasury 
that cover such law enforcement officers include provisions for 
mandatory retirement when a specific age and length of service 
is reached. In order to maintain a young and physically 
vigorous work force, retirement benefits for law enforcement 
officers are subject to a special computation to allow them to 
retire on an adequate annuity earlier than other employees.

Though the subject bill primarily concerns state and local 
employees, it is important to t*e Department because it will 
make the ADEA exceptions for such employment peinnanent. This 
is consistent with the current age discrimination exceptions in 
effect for the Federal law enforcement work force. Were the 
exceptions for state and local employment permitted to expire 
as scheduled, the Federal Goverrpent's use Of age-related 
qualifications for such employment would be jeopardized.

The EEOC provisions of the bill ultimately may support the 
Department's efforts to hire and retain individuals who are 
physically suited for law enforcement tasks. However, because 
of the increased administrative costs and the potential risks 
to public safety associated with sole reliance on physical 
tests for competent, safe law enforcement performance, we would 
not f»v»a4-. »TT-oa»:jurY Buppo^rf effoi^ts to nholish age restrictions that might arise rrom EEOC's work, without 
considerable forethought and study.

An Administration position should be developed on the issue of 
age restrictions for law enforcement officers in conjunction 
with review of this bill. That position should reconcile 
safety and Government efficiency concerns with EEOC's position 
(articulated in their report on a prior version) on age as 
"...a poor predictor of performance in public safety 
occupations."

J
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Age Disorimination in Employment Aot

Recent House action on the crime bill included the addition of a

provision allowing state and local governments to use age as a

basis for hiring and retiring law enforcement officers and
i

[ firefighters. The Administration would prefer that this issue

I not be addressed in the crime bill.
I

I
I j

If the conferees take up the matter, however, the Administration

would not oppose a temporary three year extension of age-based

‘ hiring and retiring provisions similar to those contained in

section 3 of the Age Discrimination in Employment Amendments of
I

1986 for law enforcement officers and firefighters. This would

allow further study of age restriction policies for public safety

workers at the Federal, State and local levels.
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EXECUTIVE OFFICE OF THE PRE8IDBNT 
OFFICE OF MAMAGEMEMT AND BUDGET

HTF Routs Slip

To: Chris Edley Take necessary action [

Josh Steiner Approval or signature t
Marcia Hale Comment

Sheila Anthony Prepare reply t
Jose Cerda Discuss with me [

Grace Mastalli For your information [

See remarks below [X

From: Daryl Hennessy
Room 9227 
395-5009 
FAX H - 395-6889

Date: Tuesday
April 26, 1994

Attached is a draft statement regarding the Age Discrimination in 
Employment Act. This statement reflects the decision of the 
group following your meeting with the Director last week.

Please call me with any edits or fax me a marked-up copy of the 
statement by COB April 26.

1 will incorporate your comments into a final statement and share 
it with all of you when it is done.

Thanks for your help.

Attachment

cc; Christiana tin
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draft
A99 Dlsorimination in Employment Act draft

Recent House action on the crime bill included the addition of a

provision allowing state and local governments to use age as a

basis for hiring land retiring law enforcement officers and

firefighters. The Administration would prefer that this

provision be dropped from the crime bill. bolieve tha^^

t-Q pynmnrr* thp—employment of capable oldei. pei.9v/rrs—and proKibit 

•arbittary age discrinvlnation tn emp 1 oymont-
c

The Administration would not oppose a temporary three year
extension of ageibased hiring and retiring provisions similar to

those contained jtn section 3 of the Age Discrimination in

Employment Amendments of 1986 for law enforcement officers and

firefighters. This would allow for further study of age

restriction policies for public safety workers at the Federal,

State and local levels.



EXECUTIVE OFFICE 0 F THE PRESIDENT

18-Apr-1994 12:55pm

TO: (See Below)

FROM: Jose Cerda, III
Domestic Policy Council

SUBJECT: HR 2722

This morning I attended an Interagency meeting to determine the 
Administration's position on H.R. 2722, a bill which would amend the Age 
Discrimination in Employment Act to make permanent the exemption for state and 
local public safety personnel (i.e, cops and firefighters). Edley plans to 
clear EEOC testimony by the close of business today that includes the 
Administration's opposition to H.R. 2722 — and further stated that any appeals 
to this position should be lodged directly with Leon Panetta.

' There are three decisions -- two substantive and one very political -- 

that need to be made before the Administration takes a position on this 
legislation, and I am afraid 0MB's clearance process has really only addressed 
one of 1 these.

1 - The immediate policy concern is should the Administration support 
legislation to make permanent the exemption for public safety personnel from the 
ADEA, which expired this past December. From a civil rights policy perspective, 
it makes sense not to. Cops and firefighters shouldn't have to retire at an 
arbitrary age; they should continue to hold their jobs so long as they are 
physiclaly able to do so. The AARP has been the primary advocate for this 
position.

I But Mayors, Cities, Cops and Firefighters -- and Rep. Major Owens -- 
believe developing such test, etc., is too burdensome for public safety 
personnel -- and that the current system works just fine. They all want the 
exemption to continue and have formed a coaltion that worked to pass HR 2722 on 
the suspension calender last fall. Owens has now quietly attached this same 
legislation to the House crime bill. The Administration did not issue a SAP 
when HR 2722 passed the House floor, and our crime bill SAP does not directly 
address HR 2722's inclusion.

i
I 2 - The next policy concern -- which to some extent is an 

intergovernmental one too -- is what are the implications of our 
supporting/opposing HR 2722 for federal law enforcment. Currently, federal law 
enforce is also exempt from the ADEA and -- if we oppose a public safety 
exemption from ADEA at the state and local level -- how can we support one at 
the federal level. Thus, supporting HR 2722 now means we will likely have to 
change; our federal policy at some point later. Treasury is concerned about



this, but is being overruled by Edley. There is no indication that Justice law
enforcement types have fully focused on this issue.

3 - The political concern that I'm afraid no one has focused on is —
What is the impact of announcing a decision on this while crime and health care
are in flux. The Mayors, Cities and Cops are driving the crime bill's
completion this week, and AARP is crucial to health care.

Given the policy and political concerns outlinqjlin #2 and #3, I think it
makes sense to continue to stay above the fray on this issue. I would suggest
that EEOC's testimony should speak to the facts and state that the
Administration is continuing to study the issues, gather more data, etc.
However, this is a significant political decision, and I though you should all
be informed about it.

Thanks,
Jose'

Distribution:

TO: Carol H. Rasco
TO: Bruce N. Reed
TO: Donsia Strong
TO: Carola McGiffert
TO: Marcia L. Hale
TO: Alexis M. Herman

CC: Dawn M. Friedkin
CC: Christiana L. Lin
CC: Rosalyn A. Miller



EXECUTIVE OFFICE OF THE PRESIDENT

18-Apr-1994 05:38pm

TO:

FROM:

Christopher F. Edley, Jr

Jose Cerda, III 
Domestic Policy Council

SUBJECT: HR 2722

Chris,
Couldn't reach you by phone so I sent an e-mail. I've checked with Ron 

Klain and Bruce (per Carol's request), and they don't see the benefit of taking 
on position on HR 2722 that directly conflicts with out efforts to pass a crime 
this week. They especially don't understand what's driving this decision.
Aren't we in effect working against one of the top three presidential priorities 
just to! make an outgoing EEOC chairman and senator happy? Why can't EEOC simply 
speak to the facts, the study — its strengths and weaknesses, as I understand 
it -- and say the Administration is still developing its position, etc. Will 
opposing HR 2722 bring down the crime bill? -- probably not. Will it complicate 
our efforts? -- definately yes. Given this situation, why go out on a limb?

I
I Can you pass along these DPC concerns to the Director before you send up 

the tes-timony. If given these concerns, he still wants to oppose HR 2722 — 
we'll obviously go along with 0MB. But if he shares these concerns, we'd hope 
that hej would not oppose HR 2722 outright. Since Carol is out of town, he might 
want to phone Bruce directly if he has any questions about our comments.

Thanks,
Jose'
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April 14, 1994

LES18LAT1VB RBFBRRXL MEMORAMDDM

URGENT
LRM #1-2479

TO: Legislative Llaloon Officer *■

TREASURY - Richard S. Carro - (202)622-1146 - 328 
OPM - Jamee N. woodruff - (202)606-1434 - 331 
JUSTICE - Sheila f. Anthony - (202)314-2141 - 2i7 
DEFENSE - Samuel T. Drick, Jr. - (703)607-1305 - 325 
INTERIOR - Danny conaensteln - (202)208-6706 - 329 
transportation - Tom Herlihy - (202)366-4607 - 226
VA - Robert Coy - (202)535-8113 - 229 ^

(b)(3)
NEC - sonyia Matthews - (202)456-6722 - 429 
LABOR - Robert A. Bhapiro - (202)219-8201 - 330 
FEMA - John P. Carey - (202)646-4105 - 327

FROM: JANET R. FORSGREN
Assistant Director for Legislative Reference

OHB CONTACT: Connie BOWERS (396-3803)
Secretary's line (for simple responses): 395-7362

SUBJECT: ECOC Proposed Tcetimony RE: HR 2722, Age
Discrimination in Employment Act Amendments 
of 1993

DEADLINE: 4:00 P.N., FRIDAY April 15, 1994

UMB requests the views of your agency on the above subject before 
advising on its rclationehlp to the program of the President, in 
accordance with OMR Circular A-19.

Please advise us if this item will affeot direct spending or 
receipts for purposss of the tnc ’'pay-As-You-oo'* pruvisioue of 
Title XIII of the Omnibus Budget Reoonoiliatlon Act of 1990.

CCS
Donsia strong 
Chris Edley 
Bill Dickens 
Clarissa Cerda 
Jennifer Palmicri 
Ken Ryder 
Steve Redburn 
Daryl Hennessey 
Bob Rideout 
Kay Kogut

Peggy Young Adrian Silas 
Jim Fish 
Bob Damus 
John Morrall 
Joe Lackey 
Delphine Hotloy 
Janet Foregren
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RX8P0IISE TO LBOI81ATIVB RBFBRRAL MBMORANDUH
If your response ro this request for views is simple (e.9.,
concur/no comment) we prefer that you respond by faxing us this
response sheet. If the reeponse Is simple and you prefer to
call, please oail the hrenoh-wide line shuwn below (not the
analyst's line) to leave a message with a secretary.

You may also respond by (l) calling the analyst/attorney's direct
line (you will be connected to voice mail if the analyst does not
answer); (2) sending ue a memo or letter; or (3) if you are an
OASIS user in the executive office of the President, sending an
E-mail message. Please iaelude the LRM number shown above, and
the eub^eet shown below.

TO; Connie DOHERC
Office of Management and Budget
rax Number: (202) 395-6146
Analyst/Attorney'o Direct Number:
Branch-Wide 1,1 ne (to reach secretary);

(202)
(202)

395-3803
395-7362

FROM: (Date)

(Name)

(Agency)

(Telephone)

SUBJECT: EEOC Proposed Testimony RE: HR 2722, Age
Discrimination In Employment Act Amendments
of 1993

The following is the response of our agency to your request fox- 
views on Lite abuve-captloned subject:

_________ Concur
________  No objection

________  No comment

________  See proposed edits on pages _

Other: _________________________________ _

PAX RETURN of
response sheet

pages, attached to this
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0000 Bomlng hti cnairMn ana KeRbars ot tlia BUtoooamlttaa. 
Z appear betora you today, on behalf of BSOC Chalrun Tony B. 
caiiegoBi to OIbcubb H.R. ^/dz, the * -Baploysent Aaondiaonta of 1993*•

'Age DlBcriRlratlen in

H.R. 2722 voulO anend the Age Diacrlnination in Baploynent 
Aot in an Inportant reapaoc. All state and local govariiaenta 
would be peraltted to uae e^e aa a baeia for hiring and retiring 
lav anforcaaent offlcara and tlrefightara. if the Beaaura la 
algnad Into law, the portinent parte of the ADEA would read ae 
followsI

600. 4(}) xt Shall not bo unlawful...to tall or refuse to 
hire or to dleohargo eny {law anforeeaent offloer or 
ilratlghter] bscausa or such individual's age if such action 
is taken —
(1) with roopoot to...an Individual...(who]...haa attained

(A) the age Of hiring and retironent in effeot under
applioaoie stats or local law on March 9, i»63; or

(B) Zf such age vac not in effeot under applloabla 
etate or local law on March 3, 1963, S8 yaara of 
age...

In addition, Sactlon 4 of H.R. 3722 provides for a Study and 
Guldelinee for Porfomanoe Teata. Tha propoaed legislation 
requires the RRoc to conduct a study regarding teete that can be 
ueed by public sefety depei-tnante in lieu of age.

The S9CC hae thoroughly reviewed n.B. S762. The exeeptlone 
Of the type propoaed in this bill are contrary to the spirit of 
the Age Oisoriiiinatien in Enploynent Aot.

Ae you know, the 1964 ADSA AnendMhte oreated a temporary
axsMptlon pamittihg age-b68ea niring and ratireBsnt daolalona in 
publio safety oooupetions through oaoenber 3i, 1993. At the eame 
tine, congraas chargsd the El!»c ana the uepartaent of ubor with
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eonauotlny  a study  to  dstenlne  wbsthsr  tssts  sre  svsilsbXe  that  could  raplaaa  tha  uaa of  aga aa a pradiotoi*  of  job  parfornanca.  Tlia  oantral  raaaaroh  queationa  wars:Xf  ona vantad  to  raplaoc  aga with  parforaanoa  ar  oapaelty  testa,  would  it  ba possiblaT  Are  there  job-  ralatad  taata  that  are  praotloal,  aaCa and cost  affaative?  If  ao,  oan the  teats  ba fairly  adalniatarad  without  unduly  eoeproniaing  poraonal  safety,  public  safety,  or  agency  efflcianay?in  Ootobar  1992,  this  study*  — organited  and structured  by  rescarchera  froa  Penn state  Univeroity  — was sent  by tha  two  agencies  to  Congress.  Tha Study  Group  concluded  that  (1)  age is  a poor  predictor  of  perforoanoe  in  public  safety  occupations,  (2)  prsctloai  tests  are  currently  evailabls  that  are  better  predtotors,  and (3)  the  tenporary  aweaption  should  be peraittod  
to  expire  as scheduled.  H.R.  2722 rejects  ail  of  the  above  oonelusions.  Xt  is  acre  expanelve  than  tho  1986 exsaption  in  
that  it  paraitB  the  use  of  age even  by stats  and local  governaents  that  had not  laploaentad  oga lialtatiens  for  publio  
safety  officers  in  prior  years.  It  also  pemita  departments  that  bed age liaitetlona  In  effect  to  retire  individuals  at  age 55  even  if  their  current  retirement  age la  over  age 55.Tn addition,  as drafted,  subsection  (s)  of  H.R.  2723 would  permit  both  nexiaua  hiring  ages  and lundatery  retirsasni  ages.  Subeeetton  (B) ,  to  be applied  whan (A)  Is  inapplicable,  pemita  only  mandatory  retlrsnsnt  at  age S9 or  over,  ihle  omlaslon  regarding  nnvfitum  hiring  ages  may produce  tha  curious  oiroumstance  of  departments  having  to  provo  that  ago is  a bona  fids  occupational  qualification  for  hiring  decisions  even  though  they  would  have  a spec  if  io  statutory  right  to  use  ags  for  retireeent  deoisions.If  Signed  Into  law,  H.R.  2722  would  undercut  years  of  SEOC litigation  (prs-X987)  in  which  ve  routinely  ohsllenged  the  use  of  arbitrary  ego limitations  by police  and fire  dapartnantm.  Further,  the  proposed  auendment  to  permit  state  and local  governments  to  require  the  retirement  of  flreflghtera  and law  enforcement  oilloers  as early  as age 55 la  inoonslstent  with  a BUhetantlal  body  of  oaas  law  which  has  been  developed  previously  under  the  ADBA when many uuur  ts  bUucx down weximum hiring  and  mandatory  ratirement  ages  for  publla  safety  officers.' Alternatives  to  Chronological  Age in  Ostsrmlnlng  Standards  of  suitability  for  Public  Safety  Jobs,  Volume Xx Tschnioal  Report,  Center  for  Applied  Behavioral  Bclanoes,  Pennsylvania  state  irniversity,  (University  Parh,  PAt  

inteLcullegiate  Research  Progrome,  1992).
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Finally, lat: na addreaa Gaction 4 of H.R. 2722 which 
ra^ulr«B that EEOC davalop a study and culdallnaa for Parfonaanoa 
Tasta. ITia ra^lrad new study would ba redundant of tha raoently 
oog^lated Pann State study and Inpraotloai. In addition, tha 
required new study and advisory guldsllnas appear to require a 
preoluion In toraulatlnq approval criteria tor public eataty 
ottlcar tasting that is both inpraotloai and undasirably binding 
on the Cuniaiawloii'a anforcaneiit autlKit.ity>

Fur axajqplv, new aLudjr xaquirauaitts ask tut a "Hat and 
deaoriptlon of all testa avail able for the asseasment of 
ahilltlee Inportant to the conplation of publio safety teake**.
The eompletad Penn state study finds at least one test for each 
vritiual public safety tssk. Zn nany instances, nora than one 
test la eitad. OTia requlranent to list and describe all teats la 
a wasteful exercise. The current Penn state study provides 
midanoe to departssnts as to tents available. In many 
Instances/ departaents eay knew about and use other tsats. E 
catalogue of all testa would serve little purpose and may not 
sven be feasible.

JUnoUier slsnent of Uie proposed study requires e 
odsseriptlon of tha tsohnlcal charsoteristios that performancs 
tests Bust meet to be cumpatible with the unifora Guidelines on 
Saployee Saleotion Procedures'*. There le really no need to 
conduct a study to dascribe taohnical cliarauturistics. The 
Uniform culdsllnas vers designed to fulfill this very function. 
Public safety departaents have been subject tu the Uniform 
culdellnes sinoe their adoption in X978. if the departaents need 
any additional guidance. Conmission staff can provide it without 
oonduoting additional rsasaroh.

The last olsaent of tbs proposed study requires *sn 
examination ot tha extant to vnien tssts comply with Federal 
oivll rights Acts and regulations''. The Bsoc has never given a 
blanket endorsement of eny specific test, but has Ineteed adopted 
the Uniform Guidelines on Eaployee sslactlon Procedures, 29 
t’.F.K. 1407 (XS78), whlob provides speuifiw stsnaarda of vsildlLy 
that tests which result in adverse impact should neet. The 
validity of a tost depends on Uie way in wbloli that test is used 
in a spsoifio eituation. The provision of a blanket endoraement 
for a test by a federal enforoeaent agency nay undercut 
enferesaent efforts when that taat is used ixg«roperly by a
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partlouior •nploy«r« «na Bay provide an unEair coBpetltive
adventage to tho publisher of that test.

Zn sttsiaary, the proposed legislation — vhiOh oreates a 
parsanent exeaptlon for scare ana local firatigncare ana lav anfoEoaitent and oorreetions offioaro is inoonsistsnt with 
Congrssa' purpoeo in 1986. rurthsr legislation on tnis issue was
to be based on the results of the study the CoBsiaolen was 
charged by congress to conduct. The findings contained in the
congraesienally-nandated study on age and publie safety jobs
oeneluaea that valid ana job»relatea tesce are viable 
altamatives to basing hiring and rstirsBsnt daoisions on ago
alone.

xbe oifics Of Manageoent and Budget supports me opinions
OKprsesod in this taatieony bafoce you today on H.R. 8733 and
adviaas mat this poaltlon Is consistent vim me
Adainistration's Civil Righto Prograa.

I vilX be heppy to answer any questions you ney have.
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draft
Agp Discrimination in Employment Act draft

Recent House action on the crime bill included the addition of a

provision allowing state and local governments to use age as a

basis for hiring and retiring law enforcement officers and

firefighters. The ^ministration would preCei that this 
TV\o&A n

provision be dropped-^Pom-tbs-^rlmG blia. -tte Ju-ftot holiovo that 

it^l^G^onsistent with the Intent of the original Act which sought' 

promote the employment of capable older persons and prohibit 

arbitrary age discrimination in employment.

I'he Administration would rn.it oppooc a temporary three year 

extension of age based hiring and- retiring provisions similar to 

those contained in section 3 of the Age Discrimination in 

Employment Amendments of 1986 for law enforcement officers and 

firefighters. This would allow fory^further study of age 

restriction policies for public safety workers at the Federal, 
State and local level ^Avaw,>~ y—
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April 28, 1994

HR 2722, Age Discrimination in Employment Act

Recent House action on the crime bill included the addition
of a provision allowing State and local governments to use age as
a basis for hiring and retiring law enforcement and firefighters.

If the conferees take up the matter, however, the Administration would support a temporary three-year^xtension of
age-based hiring and retiring provisions similar to those
contained in Section 3 of the Age Discrimination in Employment
Amendments of 1986 for law enforcement officers and firefighters.
This would allow further study of age restriction policies for
public safety workers at the Federal, State and local levels,
which the Administration believes is required.

^ Mo



EXECUTIVE OFFICE OF THE PRESIDENT

18-Apr-1994 02:58pm

TO: Jose Cerda, III

FROM: Carol H. Rasco
Economic and Domestic Policy

CC: Rosalyn A. Miller

SUBJECT: RE: HR 2722

Jose, I am copying Rosalyn on this answer in order that she might 
find you asap if you're not near your computer. I think you need 
to find Marcia, Alexis, Pat Griffin and perhaps people like Mike 
Lux in Health Reform (maybe him in lieu of Alexis?) and quickly 
get this discusssed as I think it potentially looks like a very 
serious problem politically for health care reform as well as 
crime. Make sure Rahm and Bruce are aware of crime ramifications 
also....I don't think we can wait to make sure they read email 
before they go home today. If all of you working most directly in 
the legislative process on crime and health reform decide it is 
not a big worry then I will be fine. Thank you very much for 
getting this to my attention. Beep and/or send email if I need to 
interject myself more-----will be back on email later tonight.
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EXECUTIVE OFFICE OF THE PRESIDENT

18-Apr-1994 12:55pm

TO: (See Below)

FROM: Jose Cerda, III
Domestic Policy Council

SUBJECT: HR 2722

This morning I attended an interagency meeting to determine the
Administration's position on H.R. 2722, a bill which would amend the Age
Discrimination in Employment Act to make permanent the exemption for state and
local public safety personnel (i.e, cops and firefighters). Edley plans to
clear EEOC testimony by the close of business today that includes the
Administration's opposition to H.R. 2722 -- and further stated that any appeals
to this position should be lodged directly with Leon Panetta.

There are three decisions -- two substantive and one very political --
that need to be made before the Administration takes a position on this
legislation, and I am afraid 0MB's clearance process has really only addressed
one of these.

1 - The immediate policy concern is should the Administration support
legislation to make permanent the exemption for public safety personnel from the
ADEA, which expired this past December. From a civil rights policy perspective,
it makes sense not to. Cops and firefighters shouldn't have to retire at an
arbitrary age; they should continue to hold their jobs so long as they are
physiclaly able to do so. The AARP has been the primary advocate for this
position.

But Mayors, Cities, Cops and Firefighters — and Rep. Major Owens —
believe developing such test, etc., is too burdensome for public safety
personnel — and that the current system works just fine. They all want the
exemption to continue and have formed a coaltion that worked to pass HR 2722 on
the suspension calender last fall. Owens has now quietly attached this same
legislation to the House crime bill. The Administration did not issue a SAP
when HR 2722 passed the House floor, and our crime bill SAP does not directly
address HR 2722's inclusion.

2 - The next policy concern -- which to some extent is an
intergovernmental one too -- is what are the implications of our
supporting/opposing HR 2722 for federal law enforcment. Currently, federal law
enforce is also exempt from the ADEA and -- if we oppose a public safety
exemption from ADEA at the state and local level -- how can we support one at
the federal level. Thus, supporting HR 2722 now means we will likely have to
change our federal policy at some point later. Treasury is concerned about



this, but is being overruled by Edley. There is no indication that Justice law 
enforcement types have fully focused on this issue.

3 - The political concern that I'm afraid no one has focused on is -- 
What is the impact of announcing a decision on this while crime and health care 
are in flux. The Mayors, Cities and Cops are driving the crime bill's 
completion this week, and AARP is crucial to health care.

Given the policy and political concerns outline in #2 and #3, I think it 
makes sense to continue to stay above the fray on this issue. I would suggest 
that EEOC's testimony should speak to the facts and state that the 
Administration is continuing to study the issues, gather more data, etc.
However, this is a significant political decision, and I though you should all 
be Informed about it.

Thanks, 
Jose'

Distribution:

TO: Carol H. Rasco
TO: Bruce N. Reed
TO: Donsia Strong
TO: Carola McGiffert
TO: Marcia L. Hale
TO: Alexis M. Herman

CC; Dawn M. Friedkin 
CC: Christiana L. Lin
CC: Rosalyn A. Miller
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History
Since its enactment in 1967, there has been confusion surrounding the applicability of
the Age Discrimination in Employment Act (ADEA) to police and fire departments.
The result was a flood of litigation about the validity of age as a qualification for
service as a police officer or firefighter.

In 1986, Congress sought to resolve this confusion by passing an exemption to the
ADEA which allowed police and fire departments to continue use of mandatory
retirement and maximum entry ages as long as those requirements were in place in
1983. The 1986 law also approved a seven year exemption, sanctioning mandatory
retirement for about 1.2 million public safety officers.

The EEOC was directed to investigate the issue further with a study and commissioned
the Center for Applied Behavioral Sciences at Pennsylvania State University to
undertake the task of determining if public safety would be compromised by barring
mandatory retirement based upon chronological age for public safety officers.

The Penn State study reviewed 2,000 studies on aging and personnel records of more
than 460 police and fire agencies. In 1992, the study concluded that although age is a
determinant of an individual's ability to perform the functions of a public safety officer,
there is no exact age at which a person can be said to be unqualified. As a result, the
study proposed outlawing retirement ages and advocated fitness tests to insure a
qualified work force. But, the smdy was unable to identify fitness tests or uniform
standards which could measure a public safety officer's ability to perform their tasks.

Current Status
On June 29, 1993, Representative Austin Murphy (D-PA) introduced legislation,
strongly supported by NAPO, to make permanent the current exemption.
Representative Murphy's bill, H.R. 2554, was replaced by H.R. 2722, sponsored by
himself and Representative Major Owens (D-NY). H.R. 2722 passed overwhelmingly
by a voice vote in the U.S. House of Representatives on November 8, 1993.

Unfortunately, the Senate adjourned before a vote could occur.

On December 31. 1993. the seven-year exemption expired, thus leaving age-based
employment wide open to challenges.



NAPO Position
NAPO is currently working in a large coalition with other public sector labor and 
management organizations to pass the ADEA exemption in the Senate as soon as 
possible. It is likely that hearings will be held in the Senate Subcommittee on Labor 
before Senate floor consideration. NAPO also supports an amendment to make the 
exemption retroactive to January 1, 1994.

NAPO's support for the ADEA exemption stems from the following two concerns:

1) The safety of law enforcement officers and the public we are sworn to protect will 
be jeopardized if the recommendations of the Penn State report are adopted. In an 
emergency situation, would you rather have a forty year-old or a seventy year-old 
police officer respond? Although there are numerous positions that senior citizens can 
hold well past the age of sixty-five, police and firefighting work are not among them.

2) Law enforcement is by its very nature a young person's job. Our retirement systems 
are funded based on years of service ranging from 20 - 30 years. Allowing the 
temporary exemption from the ADEA to expire will jeopardize the integrity of many 
retirements systems through increased claims for duty disability retirements. This 
would also give state legislators, county commissioners and city managers the incentive 
to increase the years of service and age requirements on the pension systems as we 
currently know them.

All member NAPO organizations are urged to contact both their Senators in strong 
support of this important public safety legislation. The Capitol Switchboard is (202) 
224-3121. Please report back any information concerning your Senators' positions to 
the NAPO office in Washington at (202) 842-4420 so we can refine our strategies.



EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

Washington. D.C. 20S03-0001
3/3/96

LEGISLATIVE REFERRAL MEMORANDUM

LRM NO: 664 

FILE NO: 480

Total Page(8):

TO:
FROM:

0MB CONTACT;

below:Legislative Liaison Officer - See DIstrlbutlor 
Janet FORSGREN (for) ^
Assistant Director for Legislative Reference
Anna BRIATICO 395-7887
Legislative Assistant's line (for simple responses); 395-7362

SUBJECT: Equal Employment Opportunity Comm. Proposed Report RE: HR849. Age Discrimination In
Employment Amendments of 1995

DEADLINE; Noon Wednesday. March 08,1995
In accordance with 0MB Circular A-19,0MB requests the views of your agency on the above subject before 
advising on its relationship to the program of the President.

Please advise us If this item will affect direct spending or receipts for purposes of the 
"Pay-As-You-Go” provisions of Title XIII of the Omnibus Budget Reconciliation Act of 1990.
COMMENTS: Submitted by EEOC In anticipation of House floor action In the next few weeks.

DISTRIBUTION LIST;
AGENCIES:
217-JUSTICE - Kent Markus - (202) 5U-2141 
429-National Economic Council • Sonyia Matthews - (202) 456-2174 
331-Office of Personnel Management - James N. Woodruff • (202) 606-1424 
228-TREASURY - Richard S, Carro - (202) 622-1146

EOP:
Alan Rhinesmith 
Steve Redburn 
Susan Carr 
Bob Damus 
Joe Lackey 
Chuck Konigsberg 
Pat Grlffln 
Ken Schwartz 
Brad Kyser 
Steve Wamath 
Carol Rasco 
Marvin Ktlslov 
John Angell 
Jose Cerda 
Jim Murr

TO'd OTO'ON 617:17 S6.20 dbN 8t7l9-96£-Z0Z:Gl



RESPONSE TO LRM NO: 664
LEGISLATIVE REFERRAL MEMORANDUM FILE NO: 480

If your response to this request for views Is simple (e g., concur/no comment), we prefer that you respond by e-mail or 
by faxing us this response sheet.

If the response Is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line) 
to leave a message with a legislative assistant.

You may also respond by:

(1) calling the analyst/attorney’s direct line (you will be connected to voice mail if the analyst does not answer); or
(2) sending us a memo or letter.

Please include the LRM number shown above, and the subject shown below.

TO: Anna BRIATICO 395-7887 
Office of Management and Budget 
Fax Number: 395-6148
Branch-Wide Line (to reach legislative assistant): 395-7362

FROM; (Date)

(Name)

(Agency)

(Telephone)

SUBJECT: Equal Employment Opportunity Comm. Proposed Report RE: HR849, Age Discrimination In 
Employment Amendments of 1995

The following Is the response of our agency to your request for views on the above-captioned subject:

______  Concur

; No Objection 

 No Comment

 See proposed edits on pages______

_____ Other;

FAX RETURN of__________ pages, attached to this response sheet

30'd OTO' ON 0S:l7 S6.£0 dbN 8l7T9-S6£-202:ai
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DRAFT

February 26, 1635 DETERMINED TO BE AN ADMINISTRATIVE

MARKING INITIALS; DATE: ^S /'V^

Otar Consrtctman Ooodllngt
Thia It in rttponte to your raqueat for my views on H.R. 049,

a bill that would amend the Age Ditcriminatlon in Bmploymant Act of

1967 (ADEA) . Thia legislation Inaorporntcs tovcral elements.
First, it would restore an exemption to the ADEA, enacted in 1986

but now expired, to permit State and local govermnenta to use age
limitations for hiring and retiring police officare and

firafightere. Second, it would require the Chairman ot the EEOC to

conduct a study of abilities tests available for public safety jobs
and then, based on the study, to issue advisory guidelines for the
administration of phyeicol and mental fitnees teets to measure the
abilities of public safety officials. Third, it would also require
the Chairman to propose advisory standards Cor welluess programs.
The bill authorizes fiva million dollars to be appropriated to

carry out those requirements.
Per the rsoeons set forth bslow, it lo my view that H.R. 849

Bhould not be enacted into law.
•i

At the outset, I am axtrotnoly concerned about the expenditure
of five million dollars on a study'which is very slmilsr to the

«
study on this subject that the Commioeion recently completed, at
CongroBS' direction, at a cost of over one million dollurS. That
SCUdy, conducted in concert with the Department of Labor, carefully
analysed many, if not most, of the Issues enumernted In II.R. 049.

£0‘d 0T0‘ ON 0S:t7 S6.20 aUW 8t7T9-S6£-302:ai



SENT BYiXerox Telecopier 7020 : 3- 3-95 : 10:13 
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in p«ri:inont part, Chat study: U) concluded that age la a poor 

predictor o£ performance; (2) Identified critical performance 

criteria for public safety jobs; 13) Usted aevuial ueeta chat 
could be uaed to nusaaure tbeaa criteria; and (4) explained chat 
these teats can be properly validated in accordance with current

legal and profasslonal standards.
Th. pr«po««d by H.X. 845 ralsM partloular

cono*mB glv.n th« enermou. ohall.i>9« euxr.ntly Ueing the 

COTOlsBlon.. «* pr=j«t that ovar 100.000 thargaa a* Oitploymant 
dUorlmlnatlon «1U ba fUad with u. In rr 95 and that our pending 

inwantory will grow to over 100,000 ehatgaa during thla aana 

period. I know you are taolllar with the.e ongoing operational 
problaoa and alao are well aware that we aloply do not ouirontly 

have the raaoureaa to resolve theae problems adeijuatoly. In thla 

time o* extramaly tight budgeta, Jive ullllon dollars could make a 

.ignlfloaat dUJatanea in our ability to serve the people who eoma 

CO wur door .vary day for aealatanci. In my view this would bs a 

tap mora appropriat. axp.ndltur. of public fund, than ualrvg scarea 

federal dollara to contract with oonaultanta to examine matters 

already adaraaaed at sovemmont eapenaa. Thai. eoneerBa are 

underscored by practical conalderatlons ao well, eivan the feet 

that the legislation would maha ch. aDBX .Mmption permanent, there 

would praaumably be only a limited demand - at moat - lot the 

concomoiated guidelines, covered entUlee would hev. little, it 

any. Incentive to Implement such teoUs If they can rely ao a 

mandatory retirament age.
Asidt from thoao crtUicaXly important raaoureaa quaatlcn., 1

l70-d 0I0-ON IS:t7 S6.£0 dbW SP\9-SS2-Z0Z-(ll
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find H.». 04» p.ret«ul»rly probleMtia b.e»u»e It wuld require
the EEOC « undertek. teeke whleh er. legally and teotaioally
imprentioal, 1£ not J-poe-lble. ln=of« a. the bill contetiiplateB
the nreation or Identltlo.tion o£ . •e.£e harbor" teat tor public
eetety oftieiale, dr «e.£e harbor" elooante tor euch teata to
inolude, U IB import«.t to keep in mind the., that t.ot. mu.t b.

«,..erad againot p.rCioular job functions. For u. to oraate.or
identify .ueh a teat or to idantlty the elements of auch . teat, ,o
would, oonal.tenc with governing legal principles’, nave to oak.

aasunptlone regarding how local police and fir. departm«it.
Btruotur. their workplae... For the guideline, to be of any ua. to
them, theae department, would than have to struotura th.ix job. In
oonformity with aaaumptlona In the guldeUnea. m my view, eetting
job Btandard. tor .tat. and local public safety department, i. a
wholly inappropriate function for the'federal government, Including
the EEOC. State and local governmental entitlee ahould be able to
aaelgn job function, and .tructure their workforce, in whatever

waye they see fit to .atve their particular needa.
nagarding wellna.a programa, tha .WC ha. no particular

expertle. or emparienc. in thU area. Quit. fr«*iy. In order to
develop advleory standard, for auch program., we would of
„«o..Blty have to "reinvent the wheel" end would inevitably .p.nd
re««,uroe. In «n Inefficient Surely, other goy.rnt«nt
agencle. with d.mon.tr.teU .Bp.rU.ee in this are. could do a fat

bstter and more uffieloot Job fox the public.
. 1 also note with oonoam that, r.ha lagl.lation'a obligation,
flow to the Chairman of the EEOC rather than to th. Comml.alan as

SO'd OTO-ON IS:17 S6.20 dUN 8t7T9-S6£-S02:QI
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„ .„oU. «hil. Ot^irmr «.rei«a ch. .dninl.tr.tiv. .uU-'orKy

of th, c=.™i..io«
proeo... th= C,.™i«ion !>”«“•«
,ut«.rlty. ft «,«lr...nt th.t th. Ch.i™n issu. autd.linea Is

thus inconslatant with Title Vll,
PlnfUy. buc al.9.ot »vb.«ntl.l in»o*t.a=.., <- "V vi.»

that the legislation'* exemption £tom the ftDsa is inconsistent with

the bsole premia, of the ADBft that .9* l» « Inappropriate proxy
for ability. Ih. MEft - along vith the othar antl-Ulaorlmlnstlon
laws onforosd by th. *B0C - Stand* for the preposition that p«>pl.
should bo 1udg,d on th. bssls of their individual abllltie. and not
on stereotypes or gonsrallaatlons. Yet relUno. on st.rsotypes end
gener.Ur.tlon. about th. abilitls. of oldar ftnarlean. 1. exactly
What this legislation «uld permit. 1. tharolors. find th.
legiplatlon antithstlcal to tha. fund.m^t.1 prlnolple. of sgusl

smployment opportunity law. ^
1 appreclat. thl. opportunity to oh.ro my vUw. rag.rdlng this

l,*ort.nt legislation. Plea*, feel free to oaU on m. It 1 may b.

ofc turthar asaiatario*.
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October 26, 1993

Brinffinri lifetimes of experience of^'^kdershtp to seii’e all aenerations.

Bernard Nussbaum, Esq.
Counsel to the President
The White House
1600 Pennsylvania Ave., N.W.
Washington, D.C.

Dear Mr. Nussbaum:

This Administration has stressed its strong support for the civil rights laws protecting
American workers from employment discrimination on the basis of age, race, sex, disability,
national origin or religion. The American Association of Retired Persons (AARP) urges you
to again express your commitment to a fair workplace by opposing H.R. 2722, the Age
Discrimination in Employment Amendments of 1993. Should this bill pass, we urge you
to recommend to the President that he veto it.

This legislation sanctions overt and unjustified age discrimination against American
workers. It would allow state and local governments to fire, as well as refuse to hire,
otherwise well-qualified persons who wish to be police officers and firefighters, solely
because of their age. The impact of this bill is not limited to older workers; in many cases,
persons as young as 26 years of age would be denied a job.

H.R. 2722 carves out a permanent exception for a non-federal group of workers otherwise
and previously covered by the Age Discrimination in Employment Act (ADEA). This
extraordinary and unwarranted breach in a law designed to protect the basic civil rights of
American workers is opposed by the Leadership Conference on Civil Rights, the
Leadership Council of Aging Organizations and other groups. No similar exceptions are
made in the laws protecting workers from race, sex or disability discrimination, or other
labor laws. Moreover, there is no legal or substantive basis to support making such an
exception in the ADEA.

Seven years ago. Congress put state and local governments on notice that they would have to
come into compliance with the ADEA by the end of 1993. That time is now here. The
Equal Employment Opportunity Commission has stated that this bill

. . . would undercut years of EEOC litigation . . . [and] is inconsistent with
Congress’ purpose in 1986. [Congress intended that] [further legislation on this issue
was to be based on the results of the study the Commission was charged by Congress
to conduct. The findings contained in the Congressionally-mandated study on age and
public safety jobs concluded that valid and job related tests are viable alternatives to
basing hiring and retirement decisions on age alone.
(Tony E. Gallegos, EEOC Chairman, to Rep. William D. Ford, September 22, 1993)

American Association of Retired Persons 601 E Street, N.W. Wasltington, D.C. 20049 (202)434-2277

Lovola VV. Burgess President Horace B. Deers Executive Director



The study referred to, and another independently done by the FBI Academy, highlight the 
fact that, in addition to being discriminatory, this legislation accomplishes none of its goals:

Mandatory retirement does not protect public safety. In response to the 
Congressional mandate in 1986, Pennsylvania State University conducted a five-year 
study that concluded that age is not a good predictor of any individual’s fitness and 
competency for a public safety job. As the U.S. Supreme Court, numerous lower 
courts, and thousands of other independent studies have found, age is not a valid 
substitute for safety-related job qualifications. For example, mandatory retirement 
does not address concerns raised about younger unfit firefighters and police. Public 
safety can be assured only by periodic application of neutral, job related criteria to all 
members of a police or fire department, regardless of age.

The FBI Academy, together with the Major City Chiefs of Police Association, 
recently issued a study that comes to the same conclusion and recommends 
eliminating mandatory retirement for police officers.

Of course, maximum hiring ages that deny jobs to young persons also bear no 
relationship to public safety.

Mandatory retirement does not open up Jobs for younger workers who may be 
women or minorities. The vast majority of police and firefighters voluntarily retire 
well before they reach mandatory retirement age. Public safety employees usually 
have special retirement plans that provide generous pensions after 20-25 years of 
service, regardless of age. Most police officers and firefighters are in their forties 
when they leave the force.

The Age Discrimination in Employment Act, like Title VII of the Civil Rights Act of 1964, 
the Americans with Disabilities Act, and other laws prohibiting employment discrimination, 
makes clear that all Americans are entitled to be judged based upon their individual 
capabilities. No one should be denied a job because of an employer’s reliance upon 
stereotypical, unproven assumptions about a class or group of workers.

AARP urges you to protect the rights of older workers and oppose H.R. 2722.

Very truly yours.

Horace B. Deets



AARP
Brinjfinj} lifetimes of experience ami leadership to serve all jicncratioris.

November 4, 1993

Carol H. Rasco 
Assistant to the President 

for Domestic Policy 
Office of Domestic Policy 
The White House 
Washington, DC 20500

5

Dear sco:

This Administration has stressed its strong support for the civil rights laws protecting 
American workers from employment discrimination on the basis of age, race, sex, disability, 
national origin or religion. The American Association of Retired Persons (AARP) urges you 
to again express your commitment to a fair workplace by opposing H.R. 2722, the Age 
Discrimination in Employment Amendments of 1993. Should this bill pass, we urge you 
to recommend to the President that he veto it.

This legislation sanctions overt and unjustified age discrimination against American 
workers. It would allow state and local governments to fire, as well as refuse to hire, 
otherwise well-qualified persons who wish to be police officers and firefighters, solely 
because of their age. The impact of this bill is not limited to older workers; in many cases, 
persons as young as 26 years of age would be denied a job.

H.R. 2722 carves out a permanent exception for a non-federal group of workers otherwise 
and previously covered by the Age Discrimination in Employment Act (ADEA). This 
extraordinary and unwarranted breach in a law designed to protect the basic civil rights of 
American workers is opposed by the Leadership Conference on Civil Rights, the 
Leadership Council of Aging Organizations and other groups. No similar exceptions are 
made in the laws protecting workers from race, sex or disability discrimination, or other 
labor laws. Moreover, there is no legal or substantive basis to support making such an 
exception in the ADEA.

Seven years ago. Congress put state and local governments on notice that they would have to 
come into compliance with the ADEA by the end of 1993. That time is now here. The 
Equal Employment Opportunity Commission has stated that this bill

...would undercut years of EEOC litigation...[and] is inconsistent with Congress’ 
purpose in 1986. [Congress intended that] [fjurther legislation on this issue was to be 
based on the results of the study the Commission was charged by Congress to 
conduct. The findings contained in the Congressionally-mandated study on age and 
public safety jobs concluded that valid and job related tests are viable alternatives to 
basing hiring and retirement decisions on age alone.
(Tony E. Gallegos, EEOC Chairman, to Rep. William D. Ford, September 22, 1993)

Ajncric.in Association of Retired Persons 601 E Street, N.W. Washington, D.C. 20049 {202 )434: 2277

Lovola VV. Burgess President Horace B. Deets Executive Director



The study referred to, and another independently done by the FBI Academy, highlight the 
fact that, in addition to being discriminatory, this legislation accomplishes none of its goals;

► Mandatory retirement does not protect public safety. In response to the 
Congressional mandate in 1986, Pennsylvania State University conducted a 
five-year study that concluded that age is not a good predictor of any 
individual’s fitness and competency for a public safety job. As the U.S. 
Supreme Court, numerous lower courts, and thousands of other independent 
studies have found, age is not a valid substitute for safety-related job 
qualifications. For example, mandatory retirement does not address concerns 
raised about younger unfit firefighters and police. Public safety can be assured 
only by periodic application of neutral. Job related criteria to all members of a 
police or fire department, regardless of age.

The FBI Academy, together with the Major City Chiefs of Police 
Association, recently issued a study that comes to the same conclusion and 
recommends eliminating mandatory retirement for police officers.

Of course, maximum hiring ages that deny jobs to young persons also bear no 
relationship to public safety.

► Mandatory retirement does not open up Jobs for younger workers who 
may be women or minorities. The vast majority of police and firefighters 
voluntarily retire well before they reach mandatory retirement age. Public 
safety employees usually have special retirement plans that provide generous 
pensions after 20-25 years of service, regardless of age. Most police officers 
and firefighters are in their forties when they leave the force.

The Age Discrimination in Employment Act, like Title VII of the Civil Rights Act of 1964, 
the Americans with Disabilities Act, and other laws prohibiting employment discrimination, 
makes clear that all Americans are entitled to be judged based on their individual capabilities. 
No one should be denied a job because of an employer’s reliance upon stereotypical, 
unproven assumptions about a class or group of workers.

AARP urges you to protect the rights of older workers and oppose H.R. 2722.

Very truly yours.

John Rother, Director 
Legislation and Public Policy 

Division
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cQUAL EMPLOYMENT OPPORTUNITY COMMISSION 
WASHINGTON, O.C. 20507

September 22, 1993

The Honorable William D. Ford
Chairman
Committee on Education and Labor
n.S. House of Representatives
Washington, C.C« 20515

Dear Chairman Ford:

'mis is in response to your July 30, 1993 request for the Equal
Employment Opportunity Commission's views on H.R. 2722, the *Xge
Discrimination in Employment Amendments of 1993".
H.R. 2722 would amend the Age Discrimination in Employment Act in
two general respects. First, all state and local governments
would be permitted to use age as a basis for hiring and retiring
law enforcement cfficers and firefighters. Second, the bill
'-'ould prohibit state and local governmenLe from retiring «*lected
judgee who attain the age of compulsory retirement prior to the
expiration of a judge's term of office. If the amendments are
signed into law, the pertinent parts of the ADEA would read as
follows:

Sec. 4(j) It shall not be unlavful...to fail or refuea to
hire or to discharge any [law enforcement officer or
firefighter] because of such individual's age if such action
is taXen —

(1) with respect to...an individual*..[who]—has attained

(A) the age of hiring and retirement in effect under
applicable state or local lav on March 3, 1983; or

(B) if such age warn not in effect xmder applicable
state or local lav on March 3, 1983, 55 years of
aga...

Sec. 11(f) The term "employee” means an individual employed
by any employer except that the term...shall not includa any
person elected to public office in any state or political
subdivision...by the qualified voters thereof... The
exemption set forth in the preceding sentence...shall net
include with respect to retirement an elected judge before
the expiration of the term of office in which such judge
attains the age of compulsory retirement.
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The EEOC hae reviewed H.R. 2722 and we provide the following 
substantive and technical coBsents:

GENERAL
First, we address the law enforcement and firefighter provisions 
in section 4(j), As you know, the 1986 ADEA Amendments crp-^ - 
tem^rary exemption permitting age-based hiring and retire; 
decisions in these public safety occupations through December 31, 
1993. At the same time, Congress charged the EEOC and the 
Department of Labor with conducting a study to determine whether 
teats are available that could replace the use of age as a 
predictor of job performance. The central research questions 
were:

If one wanted to replace age with performance or 
capacity tests, would it be possible? Are there job- 
related tests that are practical, safe and cost 
effective? if oo, can the tests bo fairly administered 
without unduly compromising personal safety, public 
safety, or agency efficiency?*

In October 1992, this study* — organiaed and structured by 
researchers from Penn State University — was sent by the two 
agencies to Congress. The Study Group concluded that (1) age i© 
a poor predictor of performance in public safety occupations, (2) 
practical tests are currently available that are better 
predictors, and (3) the temporary exemption should be permitted 
to expire as scheduled. H.R. 2722 rejects all of the above 
conclusions by, in essence, making permanent the exemption 
created in 1986. Moreover, Section 2(a)(8) is more expansive 
than the current exemption in that it permits the use of age even 
by state and local governments that had not implemented age 
limitations for public safety officers in prior years.
If signed into law, H.R. 2722 would undercut years of EEOC 
litigation (pre-1987) in which we routinely challenged the uso of 
arbitrary age limitations by police and fire departments.
Further, the proposed amendment to permit State and local

* Edwards, R. Mandatory Retirement,* police. Fire Fighter® 
and Tenured Faculty, Public Administration Review, Vol. 53, Ko. 4, 
1993 •

* Alternatives to Chronological Age in Determining 
Standards of Suitability for Public Safety Jobs, Volume J: 
Technical Report, Centar for Applied Behavioral Sciences, 
Pennsylvania State University, (University Park, PA: 
Intercollagiate Research Programs, 1992), 459 pp.
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governsentB to require the retirement of firefighters and lav
enforcement officers as early as age 55 is inconsistent with a
substantial body of case lav which has been developed previously
under the ADEX that prohibited mandatory retirement of lav
enforcement officers and firefighters on the basis of an
arbitrary age cut-off. See e.o. EEOC v. Kentucky State Policy
Deot.. 860 F.2d 665 (6th Cir. 1988), cert, denied. 49 PEP Cases
1640 (1989); EEOC V. Pennsylvania State Police. 829 F.2d 392 (3vH.
Cir. 1987) ; EEOC V. Mississippi State 'Tav Cftwitilbb4. 873 F.2d W7
(5th Cir. 19891(en banc).

Finally, ve address the elected judges portion of H.R. 2722.
Currently, the AOEA contains a blanket exemption for persona
elected to public office by the qualified voters of a state or
political subdivision of a stare. H.R. 2722 would make an
adjustment in this blanket exemption solely for elected, judges.
Under the bill, an elected judge would be entitled to complete
his term of office even though attaining mandatory retirement age
in advance of the full term. While it is unclear vhy this bill
is being offered, its objective of removing one use of an
in.itrary age limitsLiun is in keeping with the spirit of the
ADEA. On the other hand, the ADEA and Title VII have contained
blanket exemptions for elected public officials since their dates
of enactment. Thus, this bill affects a long>settled aspect of
civil rights law.

TECHNICAL
Subsection (A) of H.R. 2722 would permit both maximum hiring ages
and mandatory retirement ages. Subsection (B), to be applied
when (A) is inapplicable, permits only mandatory retirement at
age 55. This omission regarding maximum hiring ages may produce
the curious circumstance of departments having to prove that age
is a bona fide occupational qualification for hiring decisions
even though they would have a specific statutory right to use age
for retirement decisions.
with respecii to elected judges, the bill appears to apply the
AOEA only insofar as protecting an elected judge against age*
based mandatory retirement prior to the completion of a full term
of office. The limited nettire of this objective would be made
clearer were the bill to contain the word "solely" prior to "with
respect to retirement."
In summary, the EEOC believes that the proposed legislation —
which would continue the exemption for State and local
firefighters and law enforcement officers — la inconsistent with
Congress' purpose in 1986. Further legislation on this issue was
to be based on the results of the study the Commission was
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charged by Congress to conduct. The findlnga contained in the 
Congressionally-eandated study on age and public safety joba 
concluded that valid and job-related testa are viable 
alternatives to basing hiring and retirement decisions on age 
alone.
ThanJt you for providing the EEOC an opportunity to comaent on 
this legislation. The office of Management and ^
that, from the standpoint of the Administration""u ^ ^
is no objection to the submission of this report.

Sincerely,

Tony E. Gallegos 
Chairman



.MRP
Bnnainn iiteumes or cxocrinicc and Uadcrsinv to scn'c ati acnerations.

October 25, 1993

The Honorable Thomas S. Foley
United States House of Representatives
1201 Longworth Office Bldg.
Washington, DC 20515-4705

Dear Representative Foley:

The American Association of Retired Persons (AARP) strongly urges you
to oppose H.R. 2722, the Age Discrimination in Employment Amendments
of 1993, when this bill is brought up on the floor of the House of
Representatives. THIS BILL SANCTIONS OVERT AND UNJUSTIFIABLE AGE
DISCRIMINATION AGAINST AMERICAN WORKERS.

H.R. 2722 would allow state and local governments to fire, as well as
refuse to hire, otherwise well-qualified persons who wish to be
police officers and firefighters, solely because of their age. The
impact of this bill is not limited to older workers: in many cases,
persons as young as 26 years of age would be denied a job.

H.R. 2722 carves out a permanent exception for a class of workers
ocherwise and previously covered by the Age Discrimination in
Employment Act (ADEA). This extraordinary and unwarranted breach in
a law designed to protect the basic civil rights of American workers
is opposed by the Leadership Conference on Civil Rights. No similar
exceptions are made in the laws protecting workers from race, sex or
disability descrimination, or other labor laws. Moreover, there is
no legal or substantive basis to support making such an exception in
the ADEA.

Seven years ago. Congress put state and local governments on notice
that they would have to come into compliance with the ADEA by the end
of 1993. That time is now here. Two independent studies — one
mandated by Congress, one done by the FBI Academy — have separately
concluded that age is a poor predictor of performance and that
mandatory retirement does not protect the public safety.

.\jncncan .\s50ciarion ot'Retired Persons 601 E Street. .N’.W. Washington. D.C. 20049 '202) 434-2277 

Lovola W. Burgess President Horace B. Deets Executive Director
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The record of this legislation is far from complete. Neither AARP 
nor any other organization representing the rights of older workers 
was as<ed to testif;y_ at the one hearing held on this issue in seven 
years. Had AARP or, for example, the Leadership Council of Aging 
Organizations been permitted to testify, the record would made clear 
why this bill accomplishes none of its ostensible goals;

it does not protect public safety because it does 
address the issue of fitness throughout the workfc 
a police or fire department;

it does not open jobs up for younger workers, who may be 
women of minorities. This is already accomplished by 
the large numbers of police officers and firefighters 
who voluntarily leave the department when their pensions 
are fully vested (usually 20 years of service), which is 
well before the age of mandatory retirement;

it is not a cost-effective management tool.

AARP urges you to stand by the legislation enacted seven years ago 
and not deny the important protection of this or any other civil 
rights laws to persons who put their lives on the line to protect us.

Very truly yours.

Horace 3. Deets
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MANDATORY RETIREMENT IS AGE DISCRIMINATION

OPPOSE
H.R. 2722 (Age Discrimination in Employment Amendments of 1993)

This bill denies coverage of an important civil rights law - the Age Discrimination in
Employment Act -- to police officers and firefighters who put their lives on the h "
us. It allows state and local governments to forcibly retire - and refuse to hii:
officers and firefighters solely because of their aae. and reaardless of an individual’s
competency, skill and experience. This is overt age discrimination. In 1986, Congress
made clear that public employers must cease this practice beginning in 1994.

H.R. 2722 is opposed by the Leadership Conference on Civil Rights, the Leadership
Council of Aging Organizations, the Equal Employment Opportunity Commission and
other groups concerned about fair employment opportunities for all American workers.

The discrimination sanctioned by this bill fails to accomplish any of its goals:

• It will not insure public safety.

• It will not increase the number of jobs available to younger persons who
wish to be police officers or firefighters.

• It is costly and inefficient.

1. Maximum hirine and retirement ages do not insure public safety. The ability of a
fire department or police force to do its job well depends upon the abilities of aU members of
the department, regardless of age. This can only be assured by periodically testing all
members of the department for fitness and competency, as is done for all new recruits.

Two independent studies -- one commissioned by Congress (done by Pennsylvania State
University) and one done by the FBI Academy/Major City Chiefs of Police Association -
have concluded that age is a poor predictor of public safety and fitness: periodic testing of
all officers and firefighters, as well as new recruits, is the only way to accomplish this goal.
Of course, such tests must be fair, non-discriminatory, neutral and job-related.

The U.S. Supreme Court has repeatedly held, and countless scientific studies have agreed,
age is not a substitute for safety-related job qualifications. Mandatory retirement does
nothing to protect the public from unfit younger workers, e.g., an overweight 40 year old
firefighter. Maximum hiring ages, some of which deny jobs to people as young as 26,
obviously bear no relationship to physical or mental fitness or public safety.

Amcncan Associ.ition of Retired Persons 601 E Street, NAV. Washington, D.C. 20049 (202)434-2277

Lovola W. Burgess President Horaee B, Deets Executive Director



2. Maximum hiring and retirement ages do not increase the number of jobs available to 
younger persons who wish to be police officers or firefighters. The supporters of H.R. 
2722 have argued that mandatory retirement is needed to get older workers out so as to open 
up jobs in the top ranks and increase opportunities for younger employees and new recruits. 
History has shown this to be absolutely false. Most police officers and firefighters already 
voluntarily retire well before mandatory retirement age.

State and local governments usually have special retirement plans for public safety employees 
that provide generous pensions after 20-25 years of service, regardless of age. Since the 
pension plans generally give little credit for any additional service, the overwhelming 
majority of police officers and firefighters choose to leave when 100% vested - well before 
any mandatory retirement age. So few officers remain that mandatory retirement has 
virtually no effect on the make-up of police and fire departments, the upward mobility of 
younger workers or the number of openings available to new recruits.

Maximum hiring ages do nothing more than deny jobs to relatively young persons, 
sometimes as young as 26, some of whom may be uniquely qualified for the job. For 
example, a retired military police officer could be as young as 38, which would preclude a 
second career as a state or local police officer in many jurisdictions.

3. Mandatory retirement is expensive for the employer. Although the supporters of 
these bills argue that cash-strapped state and local governments must be able to retire high- 
paid older workers in order to hire lower-paid younger workers, this is both unrealized and a 
false economy.

As noted above, most older police and firefighters voluntarily retire well before the 
maximum age (usually between ages 40-45), thereby eliminating the payroll expense.

Mandatory retirement forces persons who are making contributions into the plan into 
becoming beneficiaries, who take money out of the plan. Many of these pension 
plans are underfunded and require substantial contributions from employees. (This 
same rationale has caused Congress to gradually increase the age (from 65 to 67) at 
which Social Security will pay out full benefits in the future.)

Because most officers retire in their early-to-mid 40’s, mandatory retirement has little 
or no effect on disability or workmen’s compensation premiums or pay-outs. In 
contrast, jurisdictions that utilize periodic physical and mental fitness tests for all 
employees have found that, because they are screening out unfit police and 
firefighters (and providing them with an incentive to stay fit), their workmen’s 
compensation and disability costs have gone down. They have also found that such 
testing is quite inexpensive.

For more information contact:
Michele Poliak AARP Federal Affairs Department 202/434-3762



MEMORANDUM July 30, 1993

TO:

FROM; American Association of Retired Persons

RE: Legislation to impose Mandatory Retirement

( These bills sanction overt age
discrimmation by permitting state and local governments, on a permanent basis, to set maximum 
hiring and retirement ages for public safety employees.

The bills are H.R. 2722 (Age Discrimination in Employment Amendments of 1993) (introduced by 
Rep. Owens) and H.R. 2554 (Firefighter and Police Retirement Security Act) (introduced by Rep. 
Murphy). They are scheduled for mark-up by the House of Representatives Subcommittee on 
Select Education and Civil Rights on Thursday, August 5, 1993.

This memo discusses the background of this legislation and why fitness testing, not mandatory 
retirement, is the only way in which to insure public safety. Attached please find a general fact sheet 
and a list of public safety retirement cases under the ADEA.

Please note that the fact sheet discusses why mandatory retirement does not open jobs in police and 
fire departments to younger workers who are minorities or women. See also note 2 infra. This 
misleading argument has been made by the proponents of the exemption. Although it is true that 
minorities and women have suffered discrimination in public safety employment, mandatory 
retirement has not in the past, and will not ever, solve this problem. Nor will the elimination of 
mandatory retirement exacerbate this problem.

What the bills do

The current ADEA exemption permits only those state and local governments that had maximum 
hiring and retirement ages in 1983 (the date of the Supreme Court’s decision in EEOC v. Wygming, 
460 U.S. 226, applying the ADEA to the states) to retain those ages - unchanged - until December 
31, 1993. H.R. 2554, introduced by Rep. Austin Murphy (D-Pa), repeals the expiration date, 
making the exemption permanent. States and localities that did not have those dates set in 1983 could 

not impose them now.

- Unfortunately, H.R. 2722, introduced by Rep. Major Owens, expands the current exemption. Not 
only does it make the exemption permanent, but it allows mandatory retirement ages to be lowered to 
55 for public safety employees (many are much higher). And, states and localities that previously did 
not qualify for the exemption would be permitted - for the first time - to impose mandatory retirement 
for such employees at age 55 or above.



Background

In 1983, the Supreme Court in EEOC v. Wyoming. 460 U.S. 226, rejecting a mandatory retirement 
age for state game wardens, held that states were fully subject to the ADEA. In two cases in 1985 
they outlined the standards for proving a "bona fide occupational qualification" defense for public 
safety jobs. Western Air Line.s v. Criswell. 472 U.S 400 (rejecting mandatory retirement age for 
airline flight engineers); Johnson v. Baltimore. 472 U.S. 353 (rejecting mandatory retirement age for 
firefighters). The Court made clear that age mav not be used as a proxy for safety-related job 
qualifications unless the employer can satisfy the narrow BFOQ exception.

CrLswelPs discussion of the BFOQ defense holds that the state’s interest in public safety must be 
balanced by its interest in eradicating age discrimination. In order to use age as a public safety 
standard, the employer must prove that it is "reasonably necessary to the normal operation of the 
business." This is be proven only if the employer is "compelled" to rely upon age because either (a) 
it has reasonable cause to believe that all or substantially all persons over that age would be unable to 
safety do the job; or (b) it is highly impractical to deal with older persons individually.

In subsequent years, a number of public employers have success- fully established the BFOQ defense; 
most have not. (See attached list.)

In 1986, the ADEA was amended to eliminate mandatory retirement based upon age in the United 
States. As part of a compromise that enabled this legislation to pass. Congress established a 
temporary, seven-vear period during which state and local governments that already had maximum 
hiring and retirement ages could continue to use them*. It’s purpose was to give public employers 
time to phase in compliance without having to worry about litigation. Cong. Rec., October 16, 1986 
at S. 16852-53 (remarks of Sen. Metzenbaum). Congress also commissioned a five-year study to help 
determine whether physical and mental fitness tests can measure the ability of police and firefighters 
to do their job. This study, by Pennsylvania State University (PSU), was completed in 1992.

The primary supporters of the exemption are the International Association of Firefighters (lAFF), the. 
International Association of Chiefs of Police, the Fraternal Order of Police and similar groups, and 
state and local government organizations. Although they couched their arguments in terms of public 
safety, they were (and remain) especially opposed to periodic fitness tests for all public safety 
employees, regardless of age.

Public Safety and Fitness Testing

As noted above, it has been argued that mandatory retirement is necessary to insure public safety. 
AARP believes that mandatory retirement has absolutely no effect on public safety: most "older"

' State and local governments that did not already have maximum hiring and retirement ages 
could not establish them under this temporary exemption.

A similar seven-year exemption was given to colleges and universities, who were permitted to 
retire tenured faculty at age 70. The expiration of the tenured faculty exception is not at issue here.



police and firefighters voluntarily retire long before they reach mandatory retirement agerand 
mandatory retirement does not address the more-common problem of unfit younger workers. lAFF 
has refused to respond to AARP’s points in this regard. Indeed, it is clear that concern that a 
significant number of firefighters in their 30’s and 40’s might fail a fitness test is the force behind 

lAFF’s position on this issue.

The attached fact sheet summarizes the arguments pro-and-con on the public safety issue.

lAFF’s arguments against fitness testing are virtually identical to those made against the hiring of 

women for public safety jobs 15-20 years ago:

o "Good and Reliable Tests do not exist." This is false. Virtually every employer ; ;
new police and fire recruits - and the Job of a firefighter doesn’t change much as he
or she ages. Many employers periodically test their public safety employees
throughout their tenure. (See discussion of PSU study below.)

o "Most of them will fail the test because they aren’t strong enough to do the job."
There is absolutely no evidence to support this. This has nothing to do with age (or
sex), but with the individual abilities of the employee.

o "It’s bad for morale to make younger firefighters ("men") serve with people who they
believe are unfit to do the job." Justifying an employment practice upon the belief
that older people as a group are unfit workers is precisely the type of discrimination
that the ADEA prohibits.

o "It’s too expensive." As discovered by the states and localities that already do
periodic fitness testing, such tests are quite inexpensive (health care providers often
vie for the contracts to do the tests, viewing them as loss-leaders that will bring in
additional patients). In addition, such tests more than pay for themselves in lower
disability and workmen’s compensation costs.

In examining the feasibility of fitness testing, PSU reviewed 2000 other studies and surveyed 
hundreds of police and fire departments. PSU concluded that age is not a good predictor of physical 
or mental fitne.ss in a nublic safety ioh. The data does not support a correlation between age and 
health-related (or non-health related) on-the-job injuries in public safety jobs. ^ The FBI Academy has 
just issued an independent study that comes to the same conclusion.

2 Most state and local governments have pension plans that allow a public safety employee to 
retire with a generous pension after 20 years of service, regardless of age. A lot of these plans give 
minimal additional pension credits to persons who work longer than that. Thus, many police and 
firefighters retire in their 40’s, when it is easier for them to find another job (and earn a second 

pension).

’ PSU concluded that the best (admittedly imperfect) predictor of on-the-job fitness is periodic 
testing of all public safety employees, regardless of age. Although Congress asked PSU to 
recommend national standards for physical and mental fitness tests, PSU did not do this. Instead, it 
offered a range of tests that could be used. In AARP’s view, this was a more rational approach since 
the type of tests needed vary depending upon the needs of the individual city or state, e.g., Newark, 
N.J., may need different skills and strengths in its firefighters than does Ames, Iowa.



Conclusion

Mandatory retirement is nothing more or less than arbitrary, unjustified employment discrimination. 
No evidence has been offered to prove that it is necessary for public safety to have a broad, 
permanent exemption in the ADEA that denies police officers and firefighters the full protection of 
the civil rights laws. AARP urges jppose these exemptions as it opposes all exceptions to
the civil rights laws prohibiting employment discrimination.
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refuse to hire or to discharge any Individual 
because of such Individual's age If such 
action IS taken—

••(1) with respect to the employment of an 
Individual as a firefighter or aa a law en­
forcement officer and the Individual has at­
tained the age of hiring or retirement in 
effect under applicable Sute or local law on 
March 3. 1983. and

"(2) pursuant to a bona fide hiring or re­
tirement plan that Is not a subterfuge to 
evade the purposes of this AcL“.

(b) Termixatiox Provision.—The amend­
ment made by subsection (a) of thU section 
Is repealed Dwember 31. 1993.
SEC L DEFINITIONS.

SecUon 11 of the Age Discrimination In■party which has given me urmea remove the maximum age llmiution aopii- SecUon 11 of the Age uis
Stales express permission or express cable to employees who are protected under Employment Act of 1987 (29 U.S.C. •W) Is
onsent to go upon a parcel of land by such Act. and for other purposes. amended by adding at the end thereof the

-------  - The Senate proceeded to consider following new subseciions■.iriuc of license, lease. Executive 
order, gr-anl or any other form of au­
thority.*

Mr. McCLURE. Yes. that Is correct.
Mr. INOUYE. Is It also the Intent 

and purpose of the committee that 
where a Slate has given the United 
Slates express permission to go upon 
the land, improvements or Invest­
ments made by the United SUles even 
■ n a defense facility do not give a Slate
nonce that the United States claims
the right or title to the land and that

the bill.
AMCnSMXKT NO. S4t«

(Purpose: To amend the Age Discrimination 
m Employment Act of 1967 to remove the 
maximum age llmiution applicable to em-
ployeea who are protected under such Act. 
and (or other purposes)
Mr. SIMPSON. Mr. President. I send 

an amendment to the desk on behalf 
of Senator Heimi and others in the 
nature of a substitute and ask for Its
immediate consideration^_______

The PRESIDING OFFICER. The1 Slate should not be barred at the me pitiasiuiwu vjrr 
courthouse door by the statute of Ilml- amendment will be stated, 
latlons from the opportunity to prove nie bill clerk read as follows:
Its title in court • • * whatever the The Senator from Wyoming IMr. Suan. 
merits of Its claim? sonI. (or Mr. Hxnii. Mr. MrmNaAOM. Mr.

■ tj) The term (IreflghUr- means an em­
ployee. the duties of whose poalUon are pri­
marily to perform work directly connected 
with the control and exlInguUhroent of 
fires or the maintenance and use of fire­
fighting apparatus and equipment. Includ­
ing an employee engaged In Ihla activity 
who Is iransferred to a supervtsoa or ad­
ministrative position.

■•(k) The term "law enforcement ofneer*
means an employee, the duties of whose po­
sition are primarily the Investigation, appre­
hension. or detention of Individuals suspect­
ed or convicted of offenset against the 
criminal laid of a Sute. Including an em­
ployee engaged In this activity who la Irani-
ferred to a supervisory or admlnistrathre po­
sition. For the purpose of ihU subsection, 
■deuntlon" Includes the duties of employees
assigned to guard IndtvIduaU Incarcerated In 
any penal Institution.".
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- ---- - — -------V !<n-nY ANii rROP<MicD(:rintnJNB«iinjkT- cll ot EduaiUon. the AuocUUon of Amert- to the principle o( IndlylduiU me^ 

ISC TO routi «>»TUT.m ano n»*- c»n UiUveniilei. end the NeiloneJ A«oci»- The original act waa dealKned to pro* 
ricimwa. uoo o( 8uu UnlTiniiie* and Land Orani workers between the ages ol <0 to

CoUesec 65. In 1978. the Age Discrimination In
<B) « members who ihatl be teachers or £mpiojTne:a Act wu amended to

reared eliminate mandatory retirement lor
education (who do not serve In an adminu- , ,, arnrkera and to In.irsUve capacity « such insUtutloni). select- > nearly aU Feder^ workers to m 
ed by ths NaUonal Academy, ot Sciences crease to 70 the
slur consultation with the American Feder- eral workers could be forcibly retired.
stlon of Teachers, the National Education

American Association of

t) Study.—Not later than 4 years after 
rie dale ol enactment ol this Act. the Secre- 

’.xry of Labor and the Equal Employment Opportunity Commission, jointly, shall—
> 1) conduct a study—
(A) to determine whether physical and 

■ TfffTttal JItnesa tesu are valid measuremenu 
o( the ability and competency of police offi­
cers and firefighters to perform the requlre- 
menu of their Jobs.

18) If such tests are found to be valid 
measurements of such ability and comps* 
lency. to determine which particular types 
of tesu most effectively measure such ablll- 
ly and competency, and 

<C) to develop recommendations with re­
spect to specific standards that such tests, 
and the admlnUtrUlon of auch tesU should 
satisfy, and

(2) submit a report to the Speaker of the 
House of RepresentaUves and the President 
pro tempore of the Senate that Includes—

(A) a description of the resulU ol luch 
study, and(B) a statement of the recommendations 
oeveloped under parasraph (IXC).

■bi Constn.TATioi« RtQuiRUinn'.—The

AsaocUtlon. the .. ......—-------------  -
Unlveraity Proleaaora, and the American As- 
lodaUon of ReUred Persons; and

(C) one member selected by the Nttional 
Academy of Scfencet.

(3) The resulU of the study shall be re­
ported. with recommendations, to the Presi­
dent and to the Congrese not laUr than 5 
years alter the date ol enactment of this 
Act.

ThU bin will abolish that age 70 cap 
and will reverse a policy that ImpUcU-” 
ly sanctions arbitrary discrimination 
agalnat working men and women over 
the age of 70. While It U a almpte- 
change In the law. It will make an 
enormous difference In the llvet «i 
those who will soon face the devasuing effects of age dlicrlmlnallon. 

..... There are l.l million Americans age.
(4) The expenses o the study ,o and over n our work force. Many of

thU subsection ihsU be paid from funds ronilnue work-
available to the EquU Employment Oppor 
(unity Commission.
sgc 1. r.mxTivc oatt; Arput ATiuNur amilno-

MCOS.
(a) In GcNtRAU—Except as provided In 

subsection <b). ihU Act and the amend

these people want to continue work­
ing—sometimes for reasons of self-ful­
fillment. but more often for reason* of 
economic necessity. Federal law now 
deprives these people of the same 
guarantees of equal opportunity In-ccVeu^°ol'^toV’I!nd IhrE^^'^m^^^^^ menu ma" e b,: this Act shall tak. .(feet on "Xi^ent lha't Other cUlzeni enjoy.

Iho "’’.umAoo a -^^ey are deprived of IhU protection
■!ie conduct of the atudy required under ' coUecine ^

wiiuuvw wa wasw —--p —-----------subsecuon (a) and prior to the development 
of recommendations under paragraph 
1KC1. consult with the United SUtes Fire 
-.dmlntsiratlon. the Federal Emergency 
Management Agency, organizations repre­
senting law efUorcement officeri, firefight­
ers, and their employers, and organizations 
representing older Americans.

1C) PRorostD OuioruNts.—Not later than 
5 yeara alur the dau of the enactment of 
•-his Act. the Equal Employment Opportunl- 
•-y Commission shall propose. In accordance 
aith aubchaptcr it of chapter 5 of title S of 
(he United SUtes Code, guidelines for the 
Administration and use of physical and 
mental Illness lesU to measure the ability 
And competency of police officers and flre- 
'■■ehlers to perform the rcquiremenu of 
'.heir Jobs.
-H-. a setciAi. K1XE niR tem rko EAiri.rv.

A) Special Rult.—Section 12 of the Age 
■.::scnmtnailon in Employment Act of 1987 
.'9 U.S.C. 6311 Is amended by adding at the 

.-nd thereof the following new subaectlon: 
:d) Nothing in this Act shall be con

1.
bargaining agreement- 

ID which U In effect on June 30. 1988.
'2) which lerminaiei afur January 

1987.
(3) any provision ol which was entered 

Into by a labor organization las defined by 
section 6(dX4) of the Fair Labor Standards 
Act of 1938 (29 U.S.C. 208<dK4)>. and 

<4) which contains any provision (hat 
would be superseded by such amendmenu. 
but (or the operation of this section, 
such amendmenu shall not apply until ihe 
icrmlnatlcn of such collective bargaining 
agreement or January 1. 1990. whichever 
occurs first.

'b> Effect on ExUMng Causes of Actlon.- 
'i"he amendmenu made by sections 3 and 4 
of this Act shall not apply with respect to 
any cause of action arising under the Age 
Dlscrlmlnailon In Employment Act of 1967 
AS in effect before January I. 1987.

The PRESIDING OFFICER. The 
question is on agreeing to the amend­
ment In the nature of a substitute.

The amendment In the nature of a

.s

not on the basis of who they are and 
what they can do. but solely on the 
basts of their age.

At a hearing I chaired before the 
special Committee on Aging In June. I 
learned of the severe psychological 
and financial Impact of forced retire­
ment on older workers. I heard first 
hand how this policy. If left to stand, 
would silence the strings of a concert 
violinist from Philadelphia, would close 
the schoolbooks of a dedicated teacher 
from Connecticut, and were It not for 
the Older Americans Act. would sen­
tence a productive, willing worker 
from my hometown of Pittsburgh to 
years of financial hardship and social 
isolation.

Age discrimination Is unfair and we 
should rid our s-bcieiy of It without 
further delay. Moie than 4 year* ago, 
on April 2. 1982. President Reagan en­
dorsed the abolition of mandatory re­
tirement saying, “when It comes to re­
tirement. the criterion should be fit-‘SS-S :Pf

providing (or unlimited tenure) at an iniU- nation In Employment Araen^enU of ^ ^ elimination of mandatory
tuiion of higher education (as defined by igge. ThU amendment would prohibit suPPO^^^e ellmlnallo^f i^datw^ 
section 1201(a) of the Higher Education Act mandatory retirement by removing retirement. A recent Harris poll found 
'll 1985).". the age 70 cap In the Age Dlscrimlna-

. b) Ter-ination ^OVISION.-The ^end- Employment Act lADEAJ. ThU
amendment U similar to legUlailon 

^ic) Statot RcqoiREo.—The EUjual Employ- which I Introduced In 1985 and to H.R.
.................. ■ 4154. Introduced by Congressman

CiAODC PoTE* and unanimously 
passed by the House of Representa­
tive* on September 23. 1986. The Im

ment Opportunity Commission ahall, not 
'aier than 12 months afUr the date of en- 
aciment of this Act. enter Into an agree­
ment with the NaUonal Academy of Sd- 
encea for the conduct of a study to analyze 
the pountlaf consequeneea of the elimina­
tion of mandatory retirement on Institu­
tions of higher education.

12) The study required by paragraph <11 ol 
llAls subsection ahall be conducted under the 
general supervision of the National Acade­
my of Sciences by a atudy panel composed 
of 9 membera. The atudy panel shall consist

that by a 9 to I margin, the majority 
of all ages feel that, "nobody should 
be forced to retire because of age."

In addition to the compelling civil 
rights arguments for the elimination 
of forced retirement, there are sound 
economic arguments for increasing the 
labor force participation ratea among

-?

^tiHibMU of your birth date. Nation’s retirement Income system*
The problem* associated with age and. to a lesser extent, the larger econ- 

dUcrimlnatlcn are not new to the Con- omy as well.
gresa. The first ADEA bllL enacted In Passage of thU legulatlon will en-

of- ^ 1M7, Stemmed from the Congress’ de- courage more older «’orken to remain
(A) 4 membere who shall b« ^loUt^ termination that age dUcrimlnaUon. employed longer and will help to pre- 

lort at instltuiloM ol higher educatton ifr ^ Inevitable work forcel^‘b‘yThe“N^i'Jt^ llUe dUcrlmlnaUon based upon race, pare us for the Inevitable work force
A*;^c^Jlsu*]uu;n^h^S^cri^.SS! religion, or sex. U InherenUy contrary change* that wUl occur In the future.
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^ur NaUon will netd these productive 
;lder workers. As you ere avsre. Mr. 
rh^sldenl, the see dlslrlbuUon ol the 
population will be shifting dramatical*

>• over the coming decades. The 
younger working-age population hat 
-.rased Its rapid growth and. between 
r.ow and 1995. will actually show

.parked declines. What this meaits is 
•.hat our standard of living Is threat- 
- :ied due to possible future labor 

p.ortaRCS unless we continue to in- 
ca.se the size of our work force. And

i.nee everyone who will be a younger
Aorker during the next 20 years has 
I steady been bom. we know that the 
rnly way that we will be able to grow 
•\nd prosper is if able bodied, produc- 
uve older workers, who are today In 
•■heir late fort.es or fifties or even 
. arly sixties, have the opportunity and 
'icentive to continue working. The be*

• avior of this group of older workers
A. ill be vital to our continued economic 
.irowih.

.\llowine older people to remain pro- 
•ictive will also lessen the strains on
.r re'trcineni income programs. If 
-.ose now iorced to retire were work- 

:.e. me overall obligation of the Social 
-oeurity Trust Fund would be de* 
'cased, and I he number contributing 
-ould mcrc.i.se. Official cost estimates 
;.ow that by 2020. the increase m the 
oial lax revenues to Social Security 

and Medicare, will reach about SlOO 
-.'.illiun.

.according to the Department ol 
: .'.bor. if manoatory retirement were 

■ oolishcd. 1U5.000 more workers would
;e m the labor force in the year 2000. 
Tlie Kmployee Benefit Research Instl- 

ite estimates that the impact of legls- 
Alien to aoolish mandatory retire- 
■ent -would have only affected be-
-veen 11.000 and Tf.OOO people in 

.985. The study by the Department of 
-por on the impact of totally elimi- 
Aung mandatory retirement also Indi- 
-aes that it would not produce any 
orx force oisloeaiions. Thus, lifting 
.c age cap will have a negligible 
npact on w orker behavior and on new 
niranw into the labor force, such as 

. oungcr minorities and women.
.Arbitrary age limits are repugnant 

'o the letter and .spirit of the ADEA. 
w hich was enacted to promote employ* 
-r.cni of older persons based on their 
.oility rather man age and to prohibit 
aroitrary age discrimination in em- 
I'.ioymcpt. Simply stated. It was Con* 

rc.ss' intention that age should not be 
.scd as the principal determinant of 
.:i individuals ability to perform a 
.'b. but that this determination, to 
:ie greatest extent feasible, should be 

made on an individual basis. Age limi­
tations conflict with this Intent be­
cause they are based on notions of 
ige based incapacity and do not con- 
irier an individual's potential or job 

performance.
Mr. Presidenu the ADEA does not 

require employers to keep unfit or un­
productive employees. All that the 
\DEA requires Is that the employer 
-nake l.'idlvlduallzed assessment*

where It la possible and practical to do 
so. I believe that such deteralnaUona 
are poaalblo and that It U reasonable 
to require them rather than Imposlnc 
age Umlta based aolely on age.

Special concerns about the public 
safety and the tenure ayatem at col*

forU with regard to this legislation. 
Without their winingnea* to reach 
compromise, this bill would not have 
come to the floor. I commend Senator 
NidcLis. the chairman of the Subcom­
mittee on Labor, the tuboomnlUM 
which has jurisdiction of the-proet*

leges and unlversltlea have beem, alons of this bUI. for his cooperation.
raised. To address those concerns, this 
bill Includes temporary exemptions for 
Slate and local public safety offlcera 
and for tenured faculty to allow them 
10 adjust to uncapping. These tempo­
rary exemtlons should not be regarded 
as an encroachment on the fundamen­
tal principles of the AOEA. During the 
7-year exemption period, studies will 
be undertaken to evaluate and propose 
criteria for phj'sical and mental fitness 
tests for police officers and firefight­
ers and to evaluate the consequences 
of the elimination of mandatory re­
tirement on institution.* of higher edu­
cation. The compromiiA reached on 
the exemption for police and flreflght- 
e.-s Is the result of the diligent efforts 
of Senators .Sickles. Ford. Mitz- 
CNBAUM. and Bradley along with 
Police and firelighters Unions and rep­
resentatives. Likewise, the temporary 
exemption for academies was facilitat­
ed by the diligent efforts of Senator 
Hatch, c.hauman of the Labor and 
Human Resources Committee. The 
Agreements they have reached have 
made possible the passage of this bill.

Mr. President, passage of this man­
datory retirement bill will not end age 
discrimination. This form of discrimi­
nation nas persisted in this country on 
the basis ol misconceptions concerning 
the aging process and unfounded 
stereotypes about older people. But 
with this new legislation we can begin 
10 reeducate the American public, and 
especially employers, about the vast 
reservoir of talent and expertise that 
older Americans have to olfer to the 
social and economic development ol 
our society.

The continued use of mandatory re­
tirement policies is both morally un- 
supportable and contrary to the eco­
nomic interests of employers, emply- 
ers. and the Amencan public. Elimi­
nating this type of discrimination will 
signal our recognition ol the value of 
older workers in the work place and 
will signal our intention to reject all 
barriers to their full participatiorL 

We have fought long and hard to 
combat discriminatory employment 
practices in the areas of race. sex. rell- 
gloa national origin, and age. Forcing 
older workers out of their jobs at age 
70 robs society ol the contribution and 
productivity of an Increasingly Impor­
tant segment of our work force, and it 
robs these Individuals of the dignity 
and self-sufficiency which comes from 
working. Every worker ought to have 
the right to be judged on the basis of 
his or her abilities. The Issue is one of 
basic civil rlghU and fairness.

Mr. President. I wish to thank the 
cosponsors of this amendment, and 
their staffs, especially Jim Brudney 
and Kennte Gill, lor their tireless ef-

Senator MzTtzHSAim played a (pedal 
role In Ironing out the differences over' 
the bill. _

Many older worker advocates and or-- 
ganlzatlons. Including the Americaa 
Association of Retired Persons, Jhe«r 
NatlonsJ Senior Citizens Law Center.-: ' 
the Gray Panthers, the National----' 
Council of Senior Citizens, the Amezt- 
can Bar Assodatlon. and the AFL* 
CIO. support the elimination oi (oeeed’^ 
retirement, and have conuibutetf - 
much to this effort.

I thank my Colleagues for their sup­
port.

Mr. METZENBAUM. Mr. President.
I rise In support of the Helnz-McO- 
enbaum substitute, amending the Age 
Discrimination *10 Employment Act.

In 1978. Congress amended the 
ADEA by raising the cap from age 65 
to age 70. This amendment would take 
the Important further step of elimi­
nating the age cap altogether.

Age alone har nothing to do with an 
employee's ability to work. Justice 
Oliver Wendall' Holmes served with 
distinction on the Supreme Court Into 
his 90's. Congressman ClaoDe Ptrrnu 
the father ol Age Discrimination Law 
in this country. Is still going strong at 
age 86. MilUonsf of Americans over 70 
are ready, wilUhg. and able to earn 
their keep If given a chance.

Today. 11 percent of our population 
is over age 65. We cannot afford to 
Ignore this valuable human resource. 
FTemature retirement results In addi­
tional years of reduced Inrome, which 
can drag older Americans bito poverty. 
At the same time, premature retire- 
meni increases the burden on an al­
ready strained Social Security System.

In our society,'work defines not only 
access to Income but also self-esteem 
and social status. By establishing a na­
tional retirement policy based on abili­
ty and performance rather than the 
arbitrary factor of age. this bill recog­
nizes and protects the dignity of older 
Americans.

Although the Heinz-Melzenbaum 
substitute lifts the age cap for aU 
workers In the private sector. It also 
creates a 7-year phase-ln perlod~ 
through December 31. 1993—for two 
groups of employees.

First, public safety eraploi*ees— 
police and firefighters—are subject to 
applicable Stale laws that set uniform 
policies governing maximum agts of 
hire or reilremini. Second, tenured 
faculty at colleges and universities 
may still be covered by the age 70 
limit of current Federal law.

Hie substitute also provides for a 
thorough study of the Issues underly­
ing each set of claims. At present, the 
case for a permanent exemption has
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.-^ot been made. L (or one. vn not cer* 
jLin tnet men e one cen be mede. But 
vhen the two nudles lire complete. 
ConcTcss will at least hare better tiv 
formation before It from which to 
decide.

The substitute is supported by orfE' 
noatloru represenUnc older Ameri­
cana. Including the American Associa­
tion of Retired Persona and the Na­
tional Council of Senior CIttzena. It 
also has the the support of organtza- 
Ilona representing police and firefight­
ers. Including the international Union 
of Police AasoctaUona. the Fraternal 
Order of Police, the International Aa- 
sodatlon of Chlefa of Police, and the 
International Association of Flreflght- 
era. and by the major public employer 
groups. Induding the National League 
of Cities, the U.S. Conference of 
Mayors, and the National Association 
of Counties. And the 7 year phase-ln 
period for tenured faculty has the sup­
port of a majority of the university 
commuruty as welt as the American 
Federauon of Teachers and the Na­
tional Education Association.

The House bill removing the age 
rap. HJl. 1154. was approved by the 
Mouse late last month, on a vole of 394 
•.o 0. H.R. 4154 made no provision for 
iruitltuUons of higher education, but 
included a permanent exemption for 
police and firefighters that was vigor­
ously opposed by groups rcpresctiiiiig 
older Amcncans.

The Hclnz-Metzenbaum Mibsiitule 
for H.R. 4154 adopts a narrower, tem­
porary exemption for police and fire­
lighters while providing a similar tem­
porary e.xcmpilon for lasiituiions of 
higher education. After discussions in- 
voUIng the Democratic managers of 
H.R. 4154. notably Congres-smen 
PrprtR and Hawkins. I can say that 
those two leaders will support and rec­
ommend acceptance of the Senate ver­
sion of the legislation should this 
amendment reach the other body.

.Vs many of my colleagues know, this 
Pill Is dramatic proof that legislation is 
indeed the art of compromise. Every 
croup affected by the bill has had to 
make some concessions, and I think 
the bill Is stronger because of that.

I also want to pay homage to several 
of my colleagues for their efforts on 
this bill. Senator Ford wa.s Instrumen­
tal In pressing for a bill that would 
protect the Interests of public safety 
employees. Senators Dradlet and 
Nicxlzs also played key roles In work­
ing out a compromise on the public 
safety Issue. Senators Hatch and 
quATuc helped develop a compromise 
that would address tenured faculty. 
Senators SiMoa. PxLU and Dodd also 
were active on that Issue. And Senator 
Henez, who participated on all fronts, 
he'ped pull together the entire pack­
age.

Finally, the sUffs of all these Sena­
tors. aa well as my own staff, are to be 
congratulated for their negotiating 
skills, their patience, and their perse­
verance. Special thanks are due to 
James Brudney of my office: to Ste­

phen McOonneU and Terri Parker 
with Senator Hzutr to Kennle GUI 
with Senator Poa»: to Ken ApfcJ with 
Senator BaaoLrr. and to Richard 
Lawson srlth Senator Nicicus.

Mr. FORD. Mr, President. I am most 
pleased that the Senate Is taking 
action today to pass these Important 
changes In the Age Discrimination In 
Employment Act. ThU compromise 
provides for the lifting of the age cap. 
while providing an important exemp­
tion for State and local police and fire 
fighters and tenured faculty. I am 
pleased to have been a part of the nc- 
gotlaUons on this bill which have al­
lowed it to finally move forward.

1 commend my colleagues who have 
been a part of this process for their 
work. I would like to particularly 
thank Senator Bradixy. who shared 
my concerns about the need for relief 
for State and local safety and health 
peraonnel. and Senator Nicxtxs. chair­
man of the Labor Subcommittee with 
Jurisdiction over thia Issue, who held 
hearings on this Issue at my request 
earlier this year and who has worked 
very closely with the Fraternal Order 
of Police to bring this compromise 
oboul, .Additionally. 1 would like to 
thank my colleagues who have been 
Involved In reaching this compromi.se. 
•mcluding Senators Heinz, Metz- 
ENBAUM. Kc-nkeby. Hatch. Hr.Lxrs. and 
Quayue. and their sialf. lor ihnr will­
ingness to keep this issue alive so we 
could take action this Congress.

I have always been a strong support­
er of the ADEA. I supported raising 
the cap from 65 to 70. ana I support 
this move to eliminate the cap entire­
ly. It Is past time that Congress recog­
nize the Important contribution older 
workers can make to the economic 
base of this Nation. We cannot afford 
to prematurely shelve the talents of 
many of our older workers by subject­
ing them to mandatory retirement. 
The legislation we are adopting toaav 
ensures that w-e do not lose one of the 
most valuable human resources oiir 
Nation has—our older w.orkers.

While 1 completely support lifting 
the cap. I also recognize tliai if Con­
gress is to eliminate mandatory retire­
ment. we mu-st also bring seme certain­
ty to State and local governments 
who. becaase of recent Supreme Court 
decisions, are unable to structure 
hiring and retirement requirement.s 
for safety personnel and fire fighters. 
This compromise provides for such 
certainty.

The Hovise passed similar legislation 
on September 23 by a unanimous vote. 
The House-passed bill lifts the age cap 
and provides a permanent exemption 
for State and local police, fire fighters 
and penal Institution employees, the 
so-called Murphy amendment, and a 
study by the EEOC to be followed by 
proposals on the availability of fitness 
tests to adequately measure ability 
arvd competency of these safely ex- 
ployees. This exemption was adopted 
by the House by almost a 3 to 1 vote.

When the bill came over to the 
Senau. concerns were raised about the 
potential scope of the Murphy amend­
ment. It became apparent that tho» 
of ua who felt strongly that we shooid ■" 
end discrimination sgainit our older- 
workers once and for all. but should 
also address the concerns of our State 
and local governments had-.A.gifet-^ 
deal of work to do In the few remain­
ing da>s of the session. We began nee- 
goilailons with the clock running,' 
with a finn resolve to achieve • romw,-.
promi-ve which would allow the eap"Ua __ 
be lifted and provide a realistic exemp»- 
tlon for State and local goocmmcin^ik^ 
safety and health personnel. TftlLlHiin^... 
promi.se we have before- ua-stodU^^. 
achieves these goals. It Is supported'^jr: 
the American Association of Retired • 
Persona, the InternailonaLAssoeigltec^- 
of Chiefs of Police, the- rntterna^ 
Order of Police, the International AaA^ 
sociatlon of Fire Fighters, the Inlemg»- 
tional Union of Pollee Associations;; 
the National Governors Assoctatloiu 
the National League of Cities, and the 
National Awsocintlon of Counties.

The compromiM- reached on the 
State and local police and firefighter 
Issue IS a f.-tlr one. This exemption will 
allow State and local govemmenu to 
sol hirir.g and retirement require­
ments for iliese safety and health per­
sonnel according lo '.heir specific 
needs. The compromise provides a 7 
year exemption, which expires at Hie 
end of 1993. for Stale and local police, 
firefighters, and prison guards. This 
compromise allows Stale and local 
governments lo set hiring and rcllre- 
menl ages for li'.tse worker*, provided 
such a plan is not a subterfuge to 
evade the purposes of the ADE.\. It Is 
important to note that it was not the 
Intention of tho.se negotiating this 
provision il'.ai suen a plan be either a 
specific legislative enactment or a de­
tailed written plan, but that It be a 
bona fide h.inng or retirement plan 
winch was established for legitimate 
governmental reasons and no: merely 
as a way to evade the purpose* of the 
ADEA.

A further component of this compro­
mise esi.vblirhes a floor for the hiring 
and retirement requirement.* which a 
Stale or local government can set. Tlic 
hiring and retirement age require­
ments of a plan in effect as of March 
3. 1983 become the floor for allowable 
plans. This ts ihc date thainhe EEOC 
versus Wyoming case was decided. If 
Jurisdictions have raised or eliminated 
mandatory retirement ages after thU 
dale, they have the choice of either 
moving back to the plan requiremenu 
In effect on March 3. 1983. or remain­
ing where they are. Howe\*er. State 
and local govemmenu would not be 
able to lower retirement age requirc- 
menU below what was in effect as of 
March 3. 1983. The purpose of this 
provision is to provide relief to those 
Jurisdictions which were forced to re­
spond to the Wyoming esse, while ai 
the same lime ensuring that no lesser



S16854 CONGRESSIONAL RECORD — SENATE October 16, me
;iscrimlnaUon protection »-tll be pro­
vided for these workers than what was 
'.n effect at the lime the Wyomlni case 

1. as decided.
1 have long maintained that elected 

Stale and loca' officials are In the best 
-osillon to determine the public safety 

-needs of their constltuenctes. I do not 
relieve that these elected officials 
'ashlon hiring and retirement policies 
.0 purposely evade the requlremenu 
of the ADEA. Our elected counter­
parts In SUie and local govemmenu 
are no less conunltted to ellmlnatlnc 
age discrimination than are Members 
of this Congress, and I do not believe 
that they will use this exemption to 
arbitrarily discriminate against older 
workers. The requirement that hiring 
and retirement ages be based on a 
bona fide plan also ensures that such 
discrimination a-ill not occur.

The compromise on Stale and local 
^afcly and health personnel also modi- 

language in the House-passed bill 
■-nich requires a study of this Issue
.r.a proposed guidelines by the EEOC 
n uic administration and use of fll- 

-ess tests for these workers. The com­
promise provides for a 4-year study by 
■ ne EEOC and the Secretary of Labor

,1 determine wnclher physical and
meni.tl fitness tests can measure the 
ability of police officers and fire flght- 
^■rs to do their Job. and to make recom­
mendations with respect to standards 
i nlch should be applied to such tests. 
The purpose of this provision Is to try 
•0 establish a workable alternative to
'.he eurrent maze of litigation and con- 
riictlng court decisions on the issue of 
'.esting that have plagued our Stale 
.nd local governments since the Su­
preme Court reached iu decision In 
1983 In the case of EEOC versus Wyo­
ming. Following this study, not later 
nan 5 years after the enactment of 
nis act. the EEOC is required to pro- 
rose these guidelines.

,\n important modifieailon which we 
ncluded in ths compromise is a re­
quirement that the EEOC and the 
Secretary of Labor consult with vari­
ous affected groups during the course 
of the study and prior to the develop­
ment of recommendations. Those of us 
who support an exemption for these 
Slate and local safely and health per­
sonnel were concern^ that the EEOC 
study would end up being either a re­
statement of current law or would to­
tally Ignore the practical aspecu and 
needs of law enforcement manage­
ment In general. I am therefore 
pleased that we were able to Include In 
this compromise a requirement that 
the EEOC and the Secreury of Labor 
consult with groups and Independent 
agencies which are affected by this ex­
emption. In particular, the U.S. Fire 
Administration and the Federal Emer­
gency Management Agency must be 
consulted. AddJtlonaUy. organizations 
representing law enforcement officers 
and firefighters, and their employe™, 
must also be a part of the study. To 
ensure a balanced study, groups repre­

senting older Americana srill also be 
consulted.

While It U left to EEOC lind the Sec­
retary to determine which tuch groupa 
will be contacted, there were several 
organization! which werei Intimately 
Involved In reaching this eompromlke 
and would be appropriately consulted 
with. Including the Kailonal Associa­
tion of Fire Fighters, the Internation­
al Association of Chiefs of; Police and 
the State and Provisional Dlvlston of 
lACP. the Fraternal Order of Police 
and the International Union of Police 
Associations. Employer* • of these 
groups which would be appropriaUly 
consulted with should Include repre- 
senutlvea of SUte and local govern­
ments. including the National Associa­
tion of Counties, the National League 
of Cities, and the National Oovemora 
Association. This list doe* not repre­
sent all such groups that are affected 
by this exemption, but provides a 
guideline of those organizations that 
-were Involved In these negotiations on 
the safety and health personnel ex­
emption. Those of us who have been 
Involved In these negotiations will be 
closely watching the progress of this 
study to ensure that all concerns are 
adequately represented.

The need for an exemption for Slate 
and local safety health personnel first 
came to my attention in 1983 following 
the Wyoming decision when former 
Kentucky Governor John Y. Brown. 
Jr. requested my assistance In obtain­
ing relief for the Slate Police. Gover­
nor Martha Layne CoUlns reiterated 
that request In 1984 and I Introduced 
legislation in the 98lh Congress de­
signed to bring relief to this group. No 
action was taken on that bill and at 
the beginning of the 99th Congress I 
reintroduced the legislation. Chairman 
Sickles agreed to hold hearings on 
my proposal, and those of Senator 
Bradley and Senator Quayle. In 
March of this year. The testimony at 
that hearing showed a clear need for 
some type of exemption for Suie and 
local safety and health personnel.

I was pleased when the House then 
voted to Include the Murphy amend­
ment In HJL 4154. leglsUtlon which 
llfu the age cap under the ADEA. 
While I strongly support lifting the 
age cap. 1 would not be able to support 
such a move without some type of ex­
emption for SUte and loal police and 
llreflghUra. The compromise we are 
adopting today satisfies my concerns 
and provides a realistic approach to 
such relief.

I commend my colleague* for allow­
ing this messure to pass. It is my un­
derstanding that the House U pre­
pared to accept our compromise and 1 
encourage the House to move prompt­
ly to pass this messtire and send It to 
the President for hU signature.

Mr. BRADLEY. Mr, President. I rise 
as a cosponsor of this compromise 
package to eliminate the mandatory 
retirement cap and to exempt public 
safety officer* from the Age Discrimi­
nation In Employment Act.

Mr. President, last year I Introduced 
8. 698. which amends the Age Discrim­
ination In Employment Act to allow 
SUtes and municipalities the flexibil­
ity to determine entry and retirement 
ages for their public safetr otfleen 
and flrefighUrs. The amendment 
before us provides this exeraptkm for 
the next 7 yean and esUbUahe* a 
comprehensive study to help hs deter- - 
mine what permanent Federal policy 
should be In this area.

Mr. President. Congress baa already 
exempted from ADEA certain clissrs 
of Federal Government woritera wbc 
regularly face unique mental anc 
phytlcal demand!. Since 1974rFedcral 
flreflghtera and law enforeement-offt- 
cer. Including membert of the-FBI. 
secret service and Federal - pilaona. 
must retire at age 55. This amendment 
extends the exemption for the next 7 
years to SUtes and munldpalittea to 
allow them to determine retirement 
and entry ages for their own public 
safety officers and flrefighUrs, just as 
Congress has done for similarly situat­
ed Federal employees.

The Supreme Court had held In 
EEOC against Wyoming that the Age 
Discrimination In Employment Act 
covers States and political subdivi­
sions. Based on this decision, the law* 
of SUtes and local govemmenU which 
set retirement ages of leas than 70 for 
public safety officers and firefighter* 
have been Invalidated. Needless to say. 
the Supreme Court decision has 
caused disarray In many SUU and 
local Jurisdictions.

This Issue was brought to my atten­
tion 2 years ago by the Governor of 
.New Jersey and the head of the New 
Jersey SUU Police. Colonel Olnton L. 
Pagano. In addition to their support, 
the National Governors Association. 
National AssoclaUon of Attorneys 
General, the FraUmal Order of 
Police, the International Association 
of Chiefs of Police, the NaUonal 
Troopers Coalition, the FlrefighUrs 
and numerous other public safety or­
ganizations have passed resolutions 
calling on Congress U exempt certain 
public safety officers from the ADEA.

Mr. President, I am a strong propo­
nent of the Age Discrimination in Em­
ployment Act. This exemption should 
not be coiutnied as an IhviUtion to 
start eroding those protections. But 
older Americans have as much reason 
as anyone to insure that those who 
perform emergency service* are phys­
ically able to do so. Congress ha* al­
ready deUnnlned that age Is a tlgnlll- 
cant factor In Job performance (or a 
very select group of occupations to be 
exempted. This compromise package 
merely offers SUU and local govern- 
menu the option U exempt these 
same occupations regardless of wheth­
er the person works for the Federal 
Government or a SUU or local gov­
ernment. I urge my coUeaguea to sup- 
port this compromise package.

Mr. KENNEDY. Mr. President, It U 
with great pride thU 1 Join my col-
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■.e^ln™»ort..lh.AnDl«rtn. fro““.’’o“fK «“ 5rS
inallon In Empioyment AmendmenU Hou«eof R«prt»enuU^ I ^ Whe wiheoufniioM i
of 1M«. TW» paaed the prfrlleted to nipport the efforts of the out to pesture. thel u ^y^up-

■ distbisuiihed Senator from Pennsylva* port the measure before the Senate. 
nU (Senator Hmtzl and Represenu - - -- - »

wi a « aaaaHouse last month by a vote of 39t-4.
That coaraln of victory Is a much de> 
served tribute to the blU'a author, the 
cUsUncuished chairman of the Rouse 
Rules Committee. Mr. Ciauds Ptma.

- —«hls letiatatloo also aerres as a trib­
ute to our Nation’s senior dtlsena. 
Today we recocnhe the outstandlnc 
accomplishments, in every Held of en­
deavor. of this vital sesment of our 
wora force. Today we say as a Nation 
that a«e alone is not the measure of a 
worker's worth, and that dlscrlmlna- 
Uon based on age Is as invidious as 
that based on race, or sex. or ruittonal 
origin. Today we make these Uuths 
the law of our land.

We know too well from our experi­
ence as a Nation that biases are often 
difficult to overcome. Age bias Is no 
different from other biases, but now 
the time has come for mandatory re­
tirement of mandatory retirement. 
Nineteen years ago Congress first 
;;assed the age discrimination In em- 
•jioyment act. prohibiting age discrimi­
nation agamst employees between the 
ages of 40 and 65. Eight years ago we 
raised the age cap from 65 to 70. 
Today we take the next logical step, 
and remove that cap entirely.

George Bernard Shaw once said: 
Some people are old at 17; others are 

young at 70.” We only have to look 
around us to see Just how true that Is. 
We have a President, distinguished 
colleagues In the House of Representa­
tives and distinguished colleagues here 
in the Senate who are making enor­
mous contributions on a dally basis 
running this country, well past the age 
of 70. Yet under current law In other 
occupations, these same active and en­
ergetic men and women might be fore- 
hly retired. The Nation would be 
worse off without their contributions, 
just as it Is worse off without the con­
tributions of the hundreds of thou­
sands of workers who are forced Into 
premature retirement under current 
law.At the turn of this century, only 5 
percent of our population was orer 65 
years of age. Today. 11 percent are 
oier 65. and in 50 years It b projected 
^ hat over 20 percent of our population 
will be over 65. As a Nation we cannot 
afford to squander the talent, energy, 
and contribution of our fastest grow­
ing age group. We must not permit 
mandatory retirement to rob those 
seniors of their dignity, their self­
esteem. and their opportunity to work.

I commend the managers of thb bill 
and all the Senators whose coopers- 
lion was necessary so that the SenaU 
could Join the House and pass thb Im­
portant legislation In the last days of 
ihb Congress.Mr. GRASSLEY. Mr. Presloent. I 
rise In supprt of HJl. 4154. a bill to 
abolbh mandatory retirement and 
other forms of age dbcrlinlnaUon In 
employment. 1 have supported the

Mrs. HAWKINa Mr. President. 1 ap­
plaud the Senate’s efforts to focus n^- 
ijonal attention on the shorteomlni»' 
of our present national policies with: 
respect to mandatory retirement and I- 
rbe In support of legbtation which will; 
ensure that our senior citizens are-al«-

Uve Punoi to remove the age 70 cap 
on the Age DbcrlralntUon In Employ­
ment Act. Both of these gentlemen, 
and others, deserve a great deal of 
credit for clearing ihe way for the con­
sideration of the measure before the _______________
Senate today. lowed to work as long as they please.

The Age Dbcrlmlnatlon In Employ- „ ct-#- <,# Florida boasU the -ment Act CADEAl pro^ ^rtduab , of eWe^cliSS per-
between the ages of 40 and 70 from | ^ that thoe®:

who are productively busy—whetlvK 
In the work force or In volunteer serv- 
Ice—make a tremendous contribuUotts:

- -V?

age dbcrimlnatlon In the workplace.
The ADEA prohibits employers from 
dbcrimlnsUng bectuse of age In such 
matters as hiring. Job retention, com­
pensation. and other terms, condi­
tions. and privileges of employment. I 
u-as a member of the House of Repre­
sentatives In 1977. when Congress 
raised the age cap on the ADEA from 
65 to 70. I supported that effort, al­
though I did not think It went far 
enough. I am pleased that we are here 
today to completely remove the age 
cap on the ADEA.

There are compelling public policy 
reasons for eliminating mandatory re­
tirement and encouraging persons to 
remain in the work force longer. De­
mographers tell us that the popula­
tion of the United Slates b growing 
older. Thb b also true In the work­
place. where the "baby boom" cohort 
Is growing older while the number of 
younger people entering the work 
force b declining. We therefore need 
to change public policies that discour­
age people from working beyond what 
we have considered In the past to be 
the normal retirement age. Of course, 
it goes without saying that the longer 
a person works, the less the drain on 
Social Security and private pension 
funds. In some cases. indhiduaJs may 
need to work because their economic 
situations dictate that they need the 
Income from a Job.

There b more than enough empiri­
cal evidence to demonstrate that old 
age does not necessarily mean a de­
cline In a person’s ability to work. 
That myth has been exploded, and It 
b time for the law of the land to con­
form to reality. In the vast majority of 
Jobs, older workers can compete on an 
equal footing with younger workers. 
Rather than choosing some arbitrary 
age where we say the law against age 
dbcrlmlnatlon In the workplace no 
longer applies, with the passage of thb 
bill we are saying that If a person can 
do a Job. ne has a right to continue to 
work for as long as he wantt to.

As far as I am concerned, the real 
Issue with regard to mandatory retire­
ment b whether we should consider 
older persons as Indlvlduab or as part 
of a group. I believe strongly that we 
ought to consider people as individ­
uals. We ought not to Judge people. In 
the workplace or anywhere else, on 
the basb of whether they are black or 
white, male or female, old or young>>mnloyxnent. l nate suppor%ea uic wmv®, w— w.pllmlnarira of mandatory retirement That b why 1 reject the Idea that Juat

not only to Ihenwelves but alsoc;to^ 
their community. —

11 has been said that a mind b a ter­
rible thing to waste. And truly this 
axiom can be applied to our Nation’s 
senior citizens. We so often forget that 
wuh the graynng hair and the aging 
joints come decades of experience- 
learning—and wisdom. Many of these 
citizens have lived through the De­
pression. Many have seen the world 
wars. And are now holding great grand 
children-after raising families of 
their own. All of us would benefit to 
sit at their feel and listen.

I was pleased to see that the Depart­
ment of Labor released statblics veri­
fying that the retention of qualified 
senior citizens in our work force would 
not have an adverse effect upon other 
segments seeking employmenL Within 
the beltway, it is always gratifying to 
see common sense supported by statb­
lics.

?.lr. President, loo often we have 
heard with respect to our Nation's el­
derly that you can't leach an old dog 
new tricks. Well, this senator doesn't 
think that it is plausible to compare 
aaing dogs and our grandparenta. 
With current job training programs- 
and a variety of social services already 
in place, there is no reason why our 
semor citizens cannot receive up-to- 
date skills.

I wholeheartedly support thb legb- 
lailon Ahlch will ensure equal employ­
ment opportunities for our Nation’s el­
derly and 1 urge my colleagues to Join 
me to thb end.

Mr. HATCH. Mr. President. I am 
pleased that an agreement has been 
been reached which will allow the 
Senate to act favorably on legblatlon 
to upcap the Age Discrimination In 
Employment Act. I have supported 
ihb goal for many years, because I be­
lieve that Individuals should be Judged 
based on their abilities and not on ar­
bitrary factors such as age.

Our Nation counts among Its work 
force many valuable, experienced 
workers who are approaching age 70 
and who may choose to continue work­
ing. We can 111 afford to sacrifice arbi­
trarily the skill and dedication of 
these workers simply because they 
have reached an age threshold, espe-

-rt:
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-'.ally ai a tune when many tnduxUles 
ire (aclna lailled labor ahortaces.

This bill contains an effective com* 
promise Involvlnf publle safety offi­
cers and tenured university faculty

their emDlsyers, which Includes 8Ut* 
and local ■ovemmenu.

There la a very atronc need for this 
exemption at this time. Aa of Karch o^ 
thU year 33 SUtes or loealUtaa. were

scholars. And the situation at this 
lime Is such that most new faculty 
openlnss occur as a result of retire­
ment. We should be very carefuL 1

..«Uotoll,lor
Therefore, 1 note that the leflslatloo cally pressed SUte and locaktoyem- 

before us today provides a temporary menu with potential added UUcaUm 
exemption, for 7 years, for ten'ored i« nn unirnmitw in this
faculty from the provisions of this bllL

a 7-year period and mandates a com 
prehenslve study on the consequences 
of ellmlnallnj an age cap for these oc- 

^cupaitonal classifications. I, for one, 
“ xin review this report with great In

costa. There Is no unlfomitr to this 
litigation and much uneettalnkT-of 
how a bona fide occupational quallfl* 
caUon IBPOQl defense wlUbetreaUdpr

0 order to maintain the dellcaU bal- 70 for the next 7 years, i vouia nave j commend my coUeague for^mhln*
nee between the right of every Indl- perferred an even longer perlod-12 or (g^ies and appredaU bltJmi^-.-

. idual to be Judged on the basU of his 15 years—but noU that the House In* to let this compromise otoet fot^* 
or her skill and experience and the In- expUcably chose not to provide any ex* Qur 8Ute and loeaL.-goeemi*'

emptlon. menu desperauly need this tcttslr.-
Importantly. during this 7-yw HELMS. I thank my good friend

win review thU report wiin great in* lacuiiy irora me icresi. It will help determine whether In other words. Unur^ famty or the
further amendments will be necessary equivalent. wlU still have to retire at 
in order to maintain the dellcaU bd* 70 for the next 7 y^^ ^ 
ance

leresLs of the general public.
I believe the bill before the SenaU 

today adequately addresses the legiti­
mate concerns of all the groups and 
organizations which participated In 
ihe hearings and deliberations on this

Importantly, aurmg inis i-yw Mr. HELMS. I thank my good ftlendperiod, the bill ^ upon the Nalloi^ Kentucky. I am also esnwmrd
Ac&demy of Sdencc» to appoint— about the potential Incmat In 
within a year of enactment-a nine* uon and litigation cosU for small bosi*
member Commission to study the

and the academic community. I hope 
that my colleagues will Join me In sup­
porting this compromise and vole in 
'avor of this long-overdue reform of 
he Age Di.wriminallon in Employ* 

'.lent Act.Mr. MOYNIHAN. Mr. President. I
rise to .support H.R. 4154. the Age Dis­
crimination in Employment Amend­
ments of 1986. This bill removes the 
.■sp«*cific mandatory retirement age of 
"0 for non-Federal employees, esub- 
lished by the Age Discrimination in 
Employment Amendments of 1978. 
This bill will allow the 78.000 Ameri- 
•:.tns over 70 who are still working to 
continue to do so—and it will permit 
the 177.000 Americans between 65-70. 
who are still working—but might have 
had to retire in the next 5 years—to do 
so as well. For as long as they are able 
and so desire.

llrement age on colleges and universi­
ties. This study will be due In 5 years, 
allowing the Congress to adequauly 
review the effecu of this bill on aca­
demic communities, ajid make the ap­
propriate changes in order to protect 
the vital national resource embodied 
in education.Mr. HELMS. I am primarily con­
cerned about two aspecu of this bill— 
the effect It will have on our Slate and 
local police and firefighters and the 
effect It will have on small business. 
When the bill passed the House. It 
contained a permanent exemption for 
law enforcement personnel and fire­
fighters. Is the Senator from Ken­
tucky satisfied that the compromise 
he has reached will give our law en­
forcement officers and firefighters 
sufficient leeway to esublish accepta­
ble retirement policies?

Hon and litigation costs for nasU busi­
nesses. Has the Senator from Petmsyl- 
vanla taken that potential problem 
Into consideration? .

Mr. HEINZ. Yes. I have. We are for­
tunate to have several excellent exam­
ples of situations where raising the 
age cap has made no significant 
change In the number of age discrimi­
nation casea. Since 1978 when the cap 
was lifted for Federal workers from 
age 65 to age 70. there has been no ap­
preciable Increase In the number of 
Federal complaints, according to the 
National Senior Citizens Uw Center.

We have also looked at the experi­
ence of two States which have large el­
derly populations. California and Flor­
ida. and which have outlawed manda­
tory retirement. There is no evidence 
In these States of an IncresM In age 
discrimination lawsuits. In California. 
In 1984. of the 1.400 age complalnU 
filed. 28 complaints or a mere 2 per-

;ind so desire. reuremenu persons 69 years of

uons to remain effective centers of ^hllo I w^ld have prefer^ examples bolster the InformaUon col- 
leachlng and scholarship, they must ® Jf, lected by the EEOC In 1981. which re-
have a balance of old and new faculty, gillmaie vealed that of the total charges fUed-
Hence. universities must ensure that c^e to 9.100-only 22 percent were filed byolder faculty members retire at an ap- bill passed. This rom^n^e is sup- -

---- _ port^ by the major police and fire­
fighting groups and the organizations 
representing SUte and local govern­
ments. As with any compromise. It Is 
no one’s perfect answer. I am confi­
dent that we have provided the neces­
sary relief for our public safely and 
health personnel and a reasonable 
amount of lime to completely study 
this Issue.uals pursuing careers in academia as The Jl

this lime there Is now a bulge of fac- year exemption which wlU aUow 8UU _____
uliy members who will not be retiring pU^ coUea^e Rom NortlTcaroUna for'hte
before the end of ihU century-even If wme Interest and cooperation In thU matter
they reure at the current mandatory and 1 hope that m, respojue. to hU

U certainly not to criticize In er physical “J my dlstln-

mimm

propriaie age. not simply to "make 
room" for younger faculty, but to 
maintain a contemporary. Innovative 
and creative atmosphere where stu­
dents can obtain the fullest education.

Unfortunately. I am not at all cer­
tain that thU bill adequately takes 
Into account the history of academia 
since the late 1950’s. Aa a result of vast 
expansion in the number of Individ­
uals pursuing careers in academia at

persona 60 and over. 'The remaining 78 
percent were filed by persona 99 and 
under. In addition a recent Syracuse 
University study of ADEA litigants, 
found that 73 percent of plaintiffs 
were under age 59.

These points lead one to be very con­
fident that this legislation which UfU 
the mandatory retirement age 70 cap 
wUl not significantly Increase the 
number of age discrimination cases 
filed.

I want to thank my distinguished
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hftve done on this Issue, sod 1 espedsl* 
ly sppredste the efforts they hste 
[nsde to sllsy my concerns. Mr. Preal* 
dent. I have no objection. ___

The PRESIDINO OFFICER. The 
question Is on the encrossment of the 
smendTTient vul third resdlns of the 
bllL

The bill was ordered to be ensrossed 
(or a third reading and the bill to be 
read a third time. The bill was read 
the third time.

The PRESIDING OFFICI31. The 
bill having been read the third time, 
the question Is. Shall It pass?

So the bill (HJl. 41B4) was passed.
Mr. SIMPSON. I move to reconsider 

the vote by which the bill passed.
Mr. MATSUNAGA. I move to lay 

that motion on the table.
The motion to lay on the Uble was 

agreed to.

BILL PLACED ON CAIENDAR- 
HJR. 2883

Mr. SIMPSON. Mr. PresldenU I ask 
unanimous consent that the Commltte 
on the Judiciary be discharged from 
further consideration of HJL 2883, a 
bill for the reUef of Kumarl RaJ< 
lakshml Bais. and that It be placed on 
the Senate Calendar.

The PRESIDINO OFFICER. With­
out objection, it Is so ordered.

RELIEF OP AUDREY O. LEWIS 
AND EMERSON B. VEREEN 

Mr. SIMPSON. Mr. President. I ask 
unanimous consent that the Judiciary 
Committee be discharged from further 
consideration of HJL 1010. for the 
relief of Audrey O. LewU and Emerson 
B. Vereen. and I ask for Its Immediate 
consideration.

The PRESIDINO OFFICER. With- 
out objection, the bill will be stated by 
title.

The assistant legislative clerk read 
as follows:

A bill (H.R. 1010) for the relief of Audrey 
O. Lewis and Emerson B. Vereen.

AMOn>KrNT KO. Itit
(Purpose; To reduce certain awards.)

Mr. SIMPSON. I send an amend­
ment to the desk on behalf of Senator 
Tkormond and ask for Its Immediate 
consideration.

The PRESIDING OFFTCRE. The 
amendment will be stated.

The bill clerk read as follows:
The Senator from Wyomms (Mr. Siwr- 

son) for Mr. Thurmokd. proposes an amend­
ment numbered 348S.

On page 1. line 6. strike out •SM0.500" 
and Insert In lieu thereof "no.250".

On page 1. line 8. strike out "t43.7S0" and 
Insert In lieu thereof "3I8.275".

On page 2, line 23. strike out ••».100” and 
Insert In lieu thereof "J4.550”.

The PRESIDINO OFFICER. The 
question Is on agreeing to the amend­
ment.The amendment (No. 3488) was 
agreed to.

The PRESIDINO OFFICER. Are 
there further amendments? If there 
be no further amendment, the ques­
tion Is on the engrossment and third 
reading of the bllL 

The amendment was ordered to be 
engrossed for a third reading and read 
the third time.

The bill was read the third time and 
passed.Mr. SIMPSON. I move to reconsider 
the vote by which the blU was passed.

Mr. MATSUNAGA. I move to Uy 
that motion on the Ubie.

The motion to lay on the Uble was 
agreed to.

RECOGNITION OP UNITED 
WAY'S lOOTH ANNIVERSARY 

Mr. SIMPSON. Mr. President, I ask 
unanimous consent that the Judiciary 
Committee be discharged from further 
consideration of House Joint Resolu­
tion 684. calling for recognition of the 
United Way’s 100th anniversary, and I 
ask for lU ImmedlaU consideration.

The PRESIDINO OFFICER. With­
out objection, the resolution will be 
sUted by title.

The assistant legislative clerk read 
as follows:

A House Joint resolution <HJ. Res. 684) 
rwiiinf lor recognition of United Way's one 
hundredth anniversary.

The PRESIDINO OFFICER. With­
out objection, the Joint resolution will 
be considered as having been read the 
second time by title.

Is there objection to the present 
consideration of the joint resolution?

There being no objection, the Senate 
proceeded to consider the Joint resolu­
tion.

Mr. DOLE. Mr. President, this year, 
the United Way. an organization 
known for lU ouuiandlng volunteer 
work will be celebrating its lOOth anni­
versary. Today, along with many of 
my colleagues, I am Introducing this 
resolution to commemorate the United 
Way's cenunnlal. as well as lU many 
superlative achlevemenU.

czmxnui. czleiratioii 
Over 2.200 United Ways across 

America have been esubllshed In iU 
100-year existence. These offices have 
been helping Individual communities 
provide for critical health and human 
care needs. In addition to direct serv­
ices, the United Way has also contrib­
uted to. and supported, over 37.000 dif­
ferent groups and programs through a 
vast network of local charlUble groups 
and volunteers. As a result of this 
comprehensive Involvement In the 
needs of communities throughout this 
country, the elfects of the United 
Way's acUvlUes can be felt In aU parts 
of this Nation.

mom cssiDtT cxaussoss 
The United Way's second century 

promises to be more successful than 
lU first, as it challenges Itself to look 
forward beyond lU past accompUsh- 
menU toward the new chsUenges and 
oppoTtnniUes that Us ahead. Aa Mem­
bers of Congress, ws sbonld applaud 
ths United Way's efforts aird con­
gratulate the attempu of iU dedicated 
workers to reach out and Involve new 
agencies and new people In order to

Improve ths quaUty of Ilfs for aU 
Americana.

With this resolution, the Congress of 
the United States can encourage the- 
spirit of voluntarism exemplified br~ 
thls orgknlzatlon and express our grat­
itude to the United Way on a very ouU 
standing 100 years of community senr<
Icc.

Mr. D’AMATO. Mr. President. I ilss- 
today to express my support u an 
original cosponsor of a Joint resolution 
being Introduced by the distinguished — 
majority leader. Senator Doix. The 
purpose of this resolution U to express 
congre^onal admiration of th«= 
United Way of America on the occa­
sion of lU lOOlh anniversary.

One of the most Important concerns 
facing the strength and durability of 
our Nation as a people. Is the sUbUlty 
of American family and community 
life. It Is Important, theretore. that, as 
we offer our thanks and appreciation 
to the United Way. Americans rededl- 
cate themselves to the basic values of 
family and community upon which 
our great Nation was founded. The 
United Way long has promoted these 
values.

Established In 1918 as the Communi­
ty Chests and Councils o( America, 
the United Way. since its Inception, 
has operated with a stated mission: to 
Increase the organized capacity of 
people to care for one another. The 
United Way is primarily mad up of 
volunteers who support a broad range 
of human-care programs and service 
organizations In their local communi­
ty, Through lU nationwide organiza­
tion the United Way raises funds, 
mainly through the workplace, that 
are distributed among a broad range 
of services to the surrounding commu­
nity.

Beyond this Invaluable fundraising 
capacity, the United Way's strong 
community presence long has served 
as a focal point in pulling together key 
business, political, and relWoua lead­
ers to address critical problems affect­
ing the country as a whole. On issues 
such as teenage pregnancy, drug 
abuse, shelters for the homeless, and 
hunger, the United Way has long been 
a leader In addressing the problems at 
hand and seeing that coordinated 
action 1s uken to address these prob­
lems.

Providing assistance to more than 
37.000 human-care-related organiza­
tions throughout the United States, 
the United Way represents the best of 
America's volunteer and charitable 
spirit. In light of the increasing budg­
etary constralnu that we face u a 
nation, however, it Is going to become 
even more Important to have a strong 
United Way acting to support the 
many essential human care organiza­
tions that exist In every community tn 
this Nation.

It is for all of these ressons. Mr. 
President, that I salute the more than 
3.200 United Ways operating through° 
out America and the Individuals and

pi



A.D.E.A. Cases Dealing with Mandatory Retirement of
Public Safety Personnel (Partial List)

Supreme Court Cases establishing std;

EEOC V. Wyoming. 460 U.S. 226 (1983) (mandatory retirement age
for state game wardens rejected)

Applies ADEA to the states. Establishes applicability of
BFOQ defense to public safety jobs.

Western Air Lines v. Criswell. 472 U.S. 400 (1985) (mandatory
retirement age for flight engineers rejected)

Emphasizes narrowness of BFOQ exception. Establishes
standards for BFOQ defense in public safety jobs. Age may
not be used as a proxy for safety-related job qualifications
unless employer proves that age is "reasonably necessary to
the normal operation of the business" (Court rejects
"rational basis," "reasonable relation" and "reasonableness"
tests as too easy; "age qualifications [must] be something
more than 'convenient' or 'reasonable', 472 U.S. at 414).
This can only be proved by a showing that employer is
"compelled" to rely upon age because either:

(a) it had reasonable cause to believe that all or
substantially all persons over that age would be unable
to perform the job safely; or
(b) it is highly impractical to deal with older
employees individually.

State's interest in public safety must be balanced by its
interest in eradicating age discrimination.

Johnson v. Baltimore. 472 U.S. 353 (1985) (decided same day as
Criswell) (mandatory retirement age for firefighters rejected)

Baltimore failed to satisfy BFOQ standards established in
Wyoming and Criswell. Federal laws establishing mandatory
retirement for federal firefighters are inapplicable to the
ADEA.

Defendant failed to prove that age was a BFOQ:
1. EEOC V. Mississippi. 837 F.2d 1398 (5th Cir. 1988) (rejects

mandatory retirement of game wardens at age 60)

2. EEOC V. Pennsylvania. 829 F.2d 392 (3d Cir. 1987), cert,
denied, 108 S. Ct. 1109 (1988) (rejects mandatory retirement
of state troopers at age 55 — Until mandatory minimum
fitness standards were developed, implemented and enforced
for all officers, the Pennsylvania State Police could not
justify its mandatory retirement law by relying on good
health and physical conditioning as bona fide occupational
qualifications reasonably necessary to its business.)



3 .

4 .

5.

6.

Hahn V. City of Buffalo. 770 F.2d 12 (2d Cir.1985). (rejects 
maximum hiring age of 29 for police officers)

EEOC V. Pennsylvania. 768 F.2d 514 (3d Cir. 1985) 
mandatory retirement of state police at age 60)

(rejects

Muniz V. Puerto Rico Fire Services. 757 F.2d 1357 (1st Cir. 
1985) (rejects maximum hiring age of 35 for firefighters)

Heiar v. Crawford Ctv. Wisconsin. 746 F.2d 1190 (7th Cir. 
1984) (rejects mandatory retirement age of 55 for police)

7. EEOC V. County of Los Anaeles. 706 F.2d 1039 (9th Cir.
1983), cert, denied, 464 U.S. 1073 (1984) (rejects maximum 
hiring age of 35 for sheriffs)

8. Orzel V. City of Wauwatosa Fire Department, 697 F.2d 743 
(7th Cir.), cert, denied, 464 U.S. 992 (1983) (rejects 
mandatory retirement age of 55 for assistant fire chief)

9. EEOC V. City of St. Paul. 671 F.2d 1162 (8th Cir. 1982) 
(rejects mandatory retirement age of 65 for district fire 
chiefs with administrative duties)

10. Gatelv V. Massachusetts. 811 F.Supp. 26 (D.Mass 1992) 
(failure to establish BFOQ for mandatory retirement age of 
55 for consolidated Dept, of State Police. Also, 1986 
amendments do not necessarily permit a change in mandatory 
retirement age for which a BFOQ had previously been 
established, without re-establishing BFOQ for new age. Slip 
op. at 11)

11. EEOC V. KDM School Bus Company. Cltv School District of the 
City of New Rochelle. 612 F.Supp. 369 (S.D.N.Y. 1985) 
(rejects mandatory retirement age of 65 for school bus 
drivers "absent any evidence as to effect of age of school 
bus driver upon safety")

12. Aaron v. Davis. 414 F. Supp. 453 (E.D. Ark. 1976 (rejects 
mandatory retirement of firemen at age 62)

NOTE ALSO; EEOC V. Massachusetts. 987 F.2d 64 (1st Cir. 1993) 
(rejected annual physical exam requirement for all state 
employees above age 70 — state failed to prove it was a BFOQ 
(exam was not limited to public safety employees))



Defendant proved that aae was a BFOO;
1. EEOC V. City of East Providence. 798 F.2d 524 (1st Cir.

1986) (city satisfied Criswell standard for proving that
mandatory retirement age of 60 for state police was
"reasonably necessary")

2.. Mahoney v. Trabucco. Comm^r. Massachusetts Dept, of Public
Safety. 738 F.2d 35 (1st Cir. 1984) (State proved that
mandatory retirement age of 50 bore a "reasonable relation"
to operation of state business) fpre-Criswell case)

Subsequent case, same result:
(1st Cir. 1986).

EEOC V. Trabucco. 791 F.2d 1

NOTE; Gatelv v. Massachusetts (cited above) contains an
extensive discussion of why Mahonev is no longer good law
after Criswell and Johnson. Slip op. at 7-11. It notes,
however, that there was more evidence to support a BFOQ in
Mahonev than was presented in Gatelv.

EEOC V. New Jersey. 631 F. Supp. 1506 (D.N.J. 1986), aff'd,
815 F.2d 694 (3d Cir. 1987) (BFOQ established for mandatory
retirement of police officers at age 55)

EEOC V. Missouri State Highway Patrol. 748 F.2d 447 (8th
Cir. 1984) (BFOQ established for maximum hiring and
retirement ages for employees of State Highway Patrol)

Failed to Prove ADEA ^ 4(i) exemption!

(Note: ADEA sec. 4(i) contains the seven-year exemption
permitting mandatory retirement for public safety employees)

1. EEOC V. Massachusetts. 672 F.Supp. 557, 45 FEP 456 (D. Mass.
1987) (The state failed to prove that motor vehicle
examiners were "law enforcement officers" as defined in sec.
4(i) for purposes of qualifying for the exemption from the
ADEA. Therefore, with regard to issue of maximum hiring age
of 35 for motor vehicle examiners, summary judgement for
defendant was denied. Defendant has opportunity to show
either;
(a) maximum hiring age is a BFOQ for job of motor vehicle
examiners; or
(b) submit additional evidence regarding issue of whether
motor vehicle examiners were "law enforcement officers"
under sec. 4(i).
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October 18, 1993

The Honorable William Ford 
U.S. House of Representatives 
2107 Rayburn HOB 
Washington, D.C. 20515

Dear Chairman Ford;

The Leadership Conference on Civil Rights 
Executive Committee has taken a position opposing 
H.R. 2722 (Age Discrimination in Employment 
Amendments of 1993), H.R. 2554 (Firefighters & 
Police Retirement Security Act), and any similar 
bills that would allow state and local governments 
to continue — or to begin — setting maximum 
hiring and retirement ages for some workers.

Whatever their intent, these bills would 
sanction age discrimination in employment. They 
would allow piibllc employers to forcibly retire, 
or refuse to hire, otherwise competent persons as 
police officers or firefighters solely because of 
their age. such conduct, which denies an 
individual a job based upon stereotypical and 
unproven assumptions about a class of workers, is 
precisely what Congress has prohibited in federal 
laws protecting employees' civil rights, e.g., 
Title VII of the Civil Rights Act of 1964, the 
Americans with Disabilities Act, the Age 
Discrimination in Employment Act and other 
statutes.

In 1986, stats and local governments were 
given seven years by Congress in which to change 
their employment practices so as to eliminate age 
as a basis for hiring or firing in public safety 
jobs. Numerous independent studies — including 
one commissioned by Congress and another published 
by the FBI Academy - have concluded that age, and 
assumptions about age, are not good predictors of 
any individual's performance or competency as a 
police officer or firefighter. These studies make 
clear that age bears no relationship to pxiblic 
safety - public safety is served when all members 
of the police or fire department, regardless of 
age, are judged by neutral, non-discriminatory, 
job-related criteria.

"Equality In a Fre*. Plural, Democratic Society ‘



Tine and again. Congress has rejected the argunent that it
is more convenient or "fair" to deny someone a job because that
person is of a particular race or sex or age group and is,
therefore, assumed to be unable to do the job. Exemptions to the
broad mandate of the civil rights laws have repeatedly been
rejected as unjustified. The same is true here. LCCR urges you
to oppose these bills and all legislation that would deny the
protection of the ADEA to any group of older workers.

VThile a substantial majority of the LCCR Executive Committee
supported this decision, it should be noted that several
Executive Committee organizations either did not take a position
or did not concur in the decision.

With warm regards,

Sincerely,

Ralph G. o>^as
Executive Director

Benjamin L. Hooks
Chairperson
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October 26, 1993

Bernard Nussbaum, Esq.
Counsel to the President
The White I
1600 Pennsy
Washington,

Dear Mr. H

Ouse
vania Ave., N.W.
D.C.

issbaum:

This Administration has stressed its strong support for the civil rights laws protecting
American workers from employment discrimination on the basis of age, race, sex, disability,
national orimn or religion. The American Association of Retired Persons (AARP) urges you
to again exp|ess your commitment to a fair workplace by opposing H.R. 2722, the Age
DUcriininat on in E^plo^ent Amendments of 1993. Should this bill pass, we urge you
to recommei d to the President that he veto it.

This legislamon sanctions overt and unjustified age discrimination against American
workers. It would allow state and local governments to fire, as well as refuse to hire,
otherwise will-qualified persons who wish to be police officers and firefighters, solely
because of tlaeir age. The impact of this bill is not limited to older workers; in many cases,

"persons ks ybung as 26 years of age would be denied a job.

H.R. 2722 out a permanent exception for a non-federal group of workers otherwise
and previouay covered by the Age Discrimination in Employment Act (ADEA). This
extraordinary and unwarranted breach in a law designed to protect the basic civil rights of
American workers is opposed by the Leadership Conference on Civil Rights, the
Leadership Council of Aging Organizations and other groups. No similar exceptions are
made in the laws protecting workers from race, sex or disability discrimination, or other
labor laws. Moreover, there is no legal or substantive basis to support making such an
exception in the ADEA.

Seven years ago, Congress put state and local governments on notice that they would have to
come into cc mpliance with the ADEA by the end of 1993. That time is now here. The
Equal EmpU yment Opportunity Commission has stated that this bill

... vould undercut years of EEOC litigation . . . [and] is inconsistent with
CongSress’ purpose in 1986. [Congress intended that] [f]urther legislation on this issue
was to be based on the results of the study the Commission was charged by Congress
to conduct. The findings contained in the Congressionally-mandated study on age and
publij; safety jobs concluded that valid and job related tests are viable alternatives to
basing hiring and retirement decisions on age alone.
(Tony E. Gallegos, EEOC Chairman, to Rep. William D. Ford, September 22, 1993)

.\merican ^^sociadon of Retired Perjottt 601 E Street, N.W. Washington, D.C. 20049 (202)434-2277 

Lovok W, Burges* Prtndtnt ^ Horace B. Dcet* Executive Dinttor
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ifeSESSSSSi,,™ ot address concerns raised about younger unfit firefighters and FuDW
Ifciy cln be assured only by periodic application of neutral, job related cntcna U 

members of a poUce or fire department, regardless of age.

elimSating mandatory retirement for poUce ofneers.

Of c( urse, maximum hiring ages that deny jobs to young persons also bear no 

relati >nship to public safety.

weU Wore they reach mandatory retirement age. PubUc ^

wher they leave the force.

stereotypica * unproven assumptions about a class or group
AARP urge i you to protect the rights of older workers and oppose H.R. 2722.

Very truly Vours,

'^Horace B. 3eets



THE WHITE HOUSE

WASH IN GTO N

November 3, 1993

■J

oil

MEMORANDUM TO: HOWARD PASTOR
BRUCE REED

FROM:

SUBJECT:

CHERYL MILLS
ASSOCIATE COUNSEL TO THE PRESIDENT

LETTER FROM AARP RE: H.R. 2722

Michelle Pollack called me today regarding this letter that she
sent to Bernie. I believe this issue may best addressed by you.
I will let Bernie know that I received a faxed copy of the letter
and a hand-delivered package and forwarded them both to you.

/fc
enclosure(s)
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exbcutive orricB of x» fbbsidbot
orricB OF MM»OB«inf m btobbt

Washington, B.C. 20503

October 29, 1993
LEGISLATIVE REFBRKAL MEMORAMDDM

special
LRM #1-1572

TO: Legislative Liaison Officer -
JUSTICE - sneila r. Anthony " <202)514-2141 - 217

?e?rr- <202)646-4105 - 327
CEA - Francine Obermiiler - <202)395-5030 - 242
NEC - Sonia Mathews - <202)456-6722-429
0PM - James N. Woodruff - <202)606-1424 - 331
EEOC - Philip B. CalJcins - (202)663-4900 - 213

FROM: Rcs^eronce

CO»T»«* ................

cmrrcr- Propoosd statemsnt of XiliilniBtratlon Policy
SUBJECT. "fSS 2721. Age Dieoripinatlon in Employment

Act Aiiieudments of 1993

DEADLIMBi StOO P.M., TOUAI, FRIDAY Ootobor #*, 1**3

eoMiiKirrst HR 2722 oould coma to the House Floor on suspanslon
S^fSilJs is aarly as Nov. 1st. Accordingly, we need to
have your connents by this deadline.

accordance with OMB circular A-19.
,1.... .doi.. u. if thi.;;:;iiK.r.f

."L“iiSi.n .St of i.«.

CC •Howard Paster
Clarissa Cerda
Coo)cie Walden
Josa Cerda
Greg Simon 
Barbara Solfridga
Larry MatlacK
joe Wire
Harry Meyoro
Adrian Silas
Bob DamUB

___ *■ ^

Ray Kogut
Chris Heiser
Peggy Young 
Wendell Waites
Roger Adkins
John Morrall
Joe Lackey
Janet Foraytan 
Dalphine Motley
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RESPONSE TO LEOlSLATiVfi RBPBKlUai MSMOIUOIDUN
If your roaponoe to thia requMt for views Is slspla (e.9*»
concur/no comment) we prefer that you respond by faxing us thio
response sheets If the response io simple and you prefer to
call, ploaae eall the branoh-wldo line shown below (NOT the
analyst's line) to leave a message with a secretary.

You may also respond by {)) calling the analyst/attorney's direct
line (you will be connected to voice mail if the analyst doco not
answer); (2) sending us a memo or letter; or (3) if you are an
OASIS user in the Executive Office of the president, sending an
jj»mall message, please include the LRH number shown above, and
the aubjeet shown below.

TO: Connie bowersOffice of Management and Budget
Fax Numbnr: (202) 395-6148 
Analyst/Attorney's Direct Number;
Branoh-Wide Line (to reach secretary):

(202)
(202)

395-3803
395-7362

prom; (Date)

(Name)

(Agency)

(Telophone)

SUBJECT: Picposed Statement of Administration Polioy
RE: HR 2722, Age Discrimination in Employment- 
Act Amendments of 1993

The following ie the response of our agency to your request for
views on the above-captioned subject:

_______ Concur

________  No objection

________  No comment
Sea proposed edits on pages _

Other: _____________________

PAX RETURN Of pages, attached to this
response sheet
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DRAFT
, 1993 
(House)

H«R. 2722 - Aaa DlffwrimSnation Employment Atnendaents of 1993
(Owens (D) NY and Murphy (D) PA)

The Adminictration opposes H.R. 2722 because it would permit 
State and local governments to use age as a basis tor hiring and 
retiring law enforcement uiricere and firefighters. A permanent 
exemption from the age discrimination prohibitions in the Age 
Discrimination in Employment Act would violate the civil rights 
of older workers. It fails to address the issue of overall 
workforce fitness in the affected occupations.

*******
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(DO Mot Qutalfla fcua Bvaoutlva ogrlo« or the praslflent)

This poeltion was devslopod by LRD (Connia Bowars) in
consultation with HRD (Joe wire). The Departments of Labor {),
Justice 0, Transportation, Defense, and the Treasury, the Equal
Employmant Opportunity Commission, the Federal Emergency
Management Agency, the orrice of Personnel Management, gm, oira,
and agree with this position.

The Age Discrimination in Employment Act or lae? (adjsa) protects
wor)cers age 40 and above from discrimination in aspects of
employment, including hiring, discharging, pay, promotions, and
rringe benetlts. it applies to employers with at least zo
employees. Discrimination complaints are administered by the
Equal Employment Opportunity Commission (EEOC).

1986 ADifiA Amendments created a temporary exemption, through
December 31, 1993, to permit age-based hiring and rctircmont
decisions for law enforcement officers and firefighters. The
Department or Labor ana the eeoc were charged with co;iducUiiig a
study to determine whether tests are available that could replace
the use of age as a predictor of job performance. This study,
published in Vi'HZ, concluded that: (l) age is a poor predictor of
performance in public safety occupations, (2) practical toots are
currently available that are better predictors, and (3) the
temporary exemption should be permitted to expire.

H.R. 2722

The bill would make permanent the temporary exemption from the
ADEA, and thereby permit, on a permanent basis. State and local
governments to use age as a basis for hiring and rehixiug law
enforcement officers and firefightoro.

The House Education and Labor committee ordered reported H.R.
2722 on . It adopted a Sawyer amendment to authorize the
appropriation of $5 million for activities that EEOC would be
directed to undertake. EEOC would be required to:

• Conduct a study of performance measures for public safety
workers. It would list tests both available and unavailable
to assesB abilities neoeesary for public safety workers, and
the extent to which such tests are cost effectve, safe, and
comply with Federal civil rights Acts and regulations.

• Develop and issue, within four years of enactment of H.R.
2722, advlsury guidelines for fitness testing for the
performance of euoh jobs.
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• Propose, within two years of enactment, advisory standards 
for wellness programs for law enforcement officers and 
firefighters.

Q&tfi

On September 22, 1992, the EEOC submitted a report to the House 
Education and Labor Committee citing concerns about H.R. 2722. 
The EEOC noted that making permanent the ADSA exemption for 
public safety officers rejects all conclusions reached by the 
EEOC/Labor study mandated by congress, beoc stated by that bill 
would undercut years of EEOC litigation in which that agency 
routinely challenged the use of arbitrary age limitations by 
police and fire departments.

H,R. 2722 was reported, amended, on .

Pay-Aa-You-Oo Scoring

per MKD (), H.R. 2722 is not subject to the pay-as-you-go 
requirement of ODRA because it does not increase direct spending 
or reduce receipts.

LEGISLATIVE REFERENCE DIVISION 
, 1993 - ap.m.



URGENT
EXECUTIVE OFFICE OF THE PRESIDENT 
OFFICE OF MANAGEMENT AND BUDGET 

Washington, D.C. 20603-0001
3/23/96

LEGISLATIVE REFERRAL MEMORANDUM

LRM NO: 799 

FILE NO: 480

Total Paga(s):
TO:

FROM:

0MB CONTACT:

SUBJECT:

Legislative Liaison Offlcar - See DIstrlbutlop below;
Janet FOR8GREN
Assistant Director for Legislative Reference'
Anna BRIATICO 395-7887
Legislative Assistant’s line (for simple responses): 395-7362

strlbution below; n

Office of Management and Budget Proposed Statement of Administration Policy RE: HR849, 
Age Discrimination in Employment Amendments of 1995

DEADLINE: 10 a.m. Friday, March 24,1995
In accordance with OMB Circular A-19, OMB requests the views of your agency on the above subject before 
advising on its relationship to the program of the President.

Please advise us H this item will affect direct spending or receipts for purposes of the 
”Pay^s-YoU'<3o” provisions of Title XIII of the Omnibus Budget Reconciliation Act of 1990.
COMMENTS; lo

^r^dJLA, a.f i^\t on |

DISTRIBUTION LIST:
AGENCIES;
213-Equal Employment Opportunity Comm. - Claire Gonzales - (202) 663-4900 
217-JUSTICE - Kent Markus - (202) 514-2141
330- LABOR - Robert A. Shapiro - (202) 219-8201 
429-National Economic Council - Sonyia Matthews - (202) 456-2174
331- Office of Personnel Management - James N. Woodruff - (202) 606-1424 
228-TREASURY - Richard S. Carro - (202) 622-1146

EOP:
Bob Litan/Karin Kizer 
Alan Rhinesmith 
Susan Carr 
Bob Damus 
Joe Lackey 
Chuck Konigsberg 
Ken Schwartz 
Brad Kyser 
Marvin Krisiov 
John Angel! 

rJose Cerda 
JimMurr 
Janet Forsgren
5!o/e, ^eclburA

TO'd 100' OH ll:p S6.22 dUW 8t7T9-S6£-303:QI



RESPONSE TO LRM NO; 799
LEGISLATIVE REFERRAL MEMORANDUM RLE NO: 460

If your response to this request for views Is simple (e.g., concur/no comment), we prefer that you respond by e-mail or 
by faxing us this response sheet.

if the response Is simple and you prefer to call, please call the branch-wide line shown below (NOT the analyst's line) 
to leave a message with a legisiative assistant.

You may also respond by:

(1) calling the analyst/attomey's direct line (you will be connected to voice mail if the analyst does not answer); or
(2) sending us a memo or letter.

Please Include the LRM number shown above, and the subject shown below.

TO: Anna 8RIATICO 395-7887 
Office of Management and Budget 
Fax Number 395-6148
Branch-Wide Line (to reach legislative assistant): 395-7362

FROM: (Date)

(Name)

(Agency)

(T elephone)

SUBJECT: Office of Management and Budget Proposed Statement of Administration Policy RE: HR849, Age 
Discrimination In Employment Amendments of 1995

The following Is the response of our agency to your request for views on the above-captioned subject: 

 Concur

____ No Objection 

No Comment

See proposed edits on pages 

_____ Other:

_FAX RETURN of_________ pages, attached to this response sheet

ZO’d ZOO' ON zi:l7 S6.£S auw 8l7T9-S6£-203:ai



March 23, 1995
(House)

H.R. 849 - Age Discrimination in Emplovitient
Act Amendments of 1995

( )

The Administration does not oppose extending the exemption for
State and local firefighters and law enforcement officers from
the Age Discrimination in Employment Act, but believes that such
an exemption should be temporary. The Administration will work
in the Senate to amend H.R. 849 to provide a three-year exemption
rather than the permanent exemption currently included in the
bill.

*******

fPo Not Distribute Outside the Executive office of the Presidents

This Statement of Administration Policy (SAP) was developed by
), EEOC ( ),
), Treasury (

), Domestic

LRD priatico), in consultation with HTFD (
Justice ( ), office of Personnel Management (

) and Labor( ), White House General Counsel (
Policy Council ( ), and

H.R. 849 was reported without amendment by the House Economic and
Educational Opportunities Committee on March 15, 1995.

Background

In 1986, the Age Discrimination in Employment Act (ADEA) was
amended to provide a temporary exemption, through December 31,
1993, to permit age-based hiring and retirement decisions for law
enforcement officers and firefighters. In 1986, the Department
of Labor and Equal Employment Opportunity Commission (EEOC) were
charged with conducting a study to determine (l) whether tests
are available that could replace age as a predictor of job
performance, and (2) which particular types of tests are the most
effective. This study, published in 1992, concluded that:
(1) age is a poor predictor of performance in public safety
occupations, and (2) practical teats are currently available that
are better predictors. The findings of the study did not include
guidance on which particular types of tests are the most
effective.

£0‘d ZOO'ON 8T:l7 S6.£2 dUN 8l7l9-S6£-303:ai



Currently, the Federal Government is exempt from the ADEA. A 
number of agencies currently use mandatory retirement ages and 
maximum hiring ages for their law enforcement officers, 
firefighters, and certain other categories of employees (e.g., 
air traffic controllers)„

H.R. 849

The bill would permanently exempt firefighters, law enforcement 
officials, and other public safety workers from the ADEA. This 
would permit State and local governments to set maximum hiring 
and mandatory retirement ages for these public safety workers.

The bill would also require the Chaiinnan of the EEOC to:

o Conduct a study, within three years of enactment of
H.R. 849, of performance measures for public safety workers. 
It would list tests both available and unavailable to assess 
the abilities necessary for public safety workers, and the 
extent to which such tests are cost effective, safe, and 
comply with Federal civil rights laws and regulations.

o Develop and issue, within four years of enactment of
H.R. 849, advisory guidelines for fitness testing for the 
performance of such public safety jobs.

o Consult with representatives from the U.S. Fire
Administration, Federal Emergency Management Agency, 
organizations representing law enforcement officers, 
firefighters and older individuals before Issuing guidelines 
described above and provide opportunity for public comment.

o Propose, within two years of enactment of H.R.849, advisory 
guidelines for wellness programs for law enforcement 
officers and firefighters.

H.R. 849 would authorize the appropriation of $5 million for 
activities that EEOC would be directed to undertake.

Administration Position to Date

The Administration has not previously taken a position on this 
bill.

Pay-As-You-Go Scoring

Per HTF ( ), H.R. 849 is not subject to pay-as-you-go.

LEGISLATIVE REFERENCE DIVISION DRAFT 
March 23, 1995 - 3:15 p.m.

I70‘d Z00‘ ON 8T:t7 S6.22 dbW 8l7T9-S6£-203:ai
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OFFICE OF MANAGEMENT AND BUDGE!

Legislative Reference Division
labor-Welfare-Personnel Branch

Tolarftnlflr Transmittal Sheet

FROM: Anna Briatico

DATE : 3|q/^S TIME:

395-7887

Pages sent (including transmittal sheet):

COMMENTS;
Attached 15 0A46 stiffs proposed markup of EEOC's,
Ic-Wcr on HK. ADEA Pfco&s, rev/cwW
fep6nd>-- in perticutar^ picosc note. "/^Vsfc scn'hncc.

Jy\^t A. Call me if jou hove Ont^

Morv/n Kn'slov'
3osc Cerda V

c. 5

vAtv

. ^ ♦

PLEASE CALL THE PERSON(S) NAMED ABOVE FOR IMMEDIATE PICK-UP.
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I'
rvtaruary aa, if9S

OongraMoan OooOIlngt

a bill that would aaaxtd tha Aga DiaeriBiBttlo& in laployoant Act of 

1947 (ADUk) • Ihia legislation iaoozporatoe aoverol elo«cntB. 
First# it would raators an sassption to tha AOIA, aaaetsd in 1986 

but BOW axpirsd# to paxwlt ttate and local govenweats to use age 

liBltationo for hiring and rstiriag polios offieaca , and 

firafightara. fsoond, it would raquirs the ttalraan ot tha SBOC to 

conduct a atudy of abilitlea taata available for public safety joba 

and than, based on tbs atudy, to issue advisory guidellnsa for the 

adainlstratioB of phyaloal and wantal fItnass tests to Mssure tha 

« abllitiaa of public safety officials. Third, It would also rogulre 

tha Chairman to .propose advisory ataoderda Cor wellness piograme. 
The bill euthorisee five ^llicrn dollars to be appropriated to 

carry out theea raquireaente. ’
Per reasons s*c forth l^lov, it Is ey view that R.R. S49 

'.houli net be entsted inte l.w.as CurrcnH^ drofW .
tbe^outeet, I ea ostreaely eeneemel idbeub the M^enilbure 

of five Billion dollars on a atudy which ia Y«ry similar to tbo 

study on this subject that ths coBmiBaion rseantly' oon^plsted, at 

congrasa' direction, at a cost of over ono million dollBrs. That 
Study, conducted io concert with the Department of Labor, carefully 

enalyxed eany, if wot moat, of the Issues enumerated In n.n. SO.
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IS pstsisont put, tast ttuayi (il eonoliid.« tO»t Ht* l« • P«>t
ersdieter of psiforwuieei O) l«sntm«S crltte.1 pesCon«nc«
oriturU for pabllo ssftty Jobii U) Ustsd t»»t» thst
could be used to aetauri thocc erltcri»< cad ««) ««pXclnwl thet

th.ee tut. eon b. property v«Ud.t«d Is .ooorduo. with outrut

frffin



tfXT W-
ID:202-395-6148fl* S*9B tU'iira •

MflR 09’95 l.:28 No. 001 P.04

1 • find H.a. »4» »»rti«ulMly fMbleiwtie butuM It nould require 

the BBOC to undettehe teeke »hioh ere legtlly end teehaloelly 

inpreoticel. If not i-poeelMe. Ineofer e. th. bill eonteeipletee 

the oreetlon or Identltlo.tion o£ . —t* huxbor' teet for public 

Mfety offlelele. or uefe h«bor' elee«nte for «eh te.t. to 

inolude. It 1. iTOortest to keep in .ind^ibS^^teet. «>.t be 

Meeured ep.lnet pertloular Job funotlone. for ue to er.ete.or 

id«»ti£y eueh e teet or to identity the elenenti Of ouch e took, eo 

would, eon.l.t«>t with Boveroln, leqel prlnclploe'. hove to «k. 

...unptlon, roperdlnp ho. looel police end fire depertnot. 

etruokor. their workpiece.. »or the auldellno. to b. of «iy ue. to 

tbeo, thee. d.pKt«nt. would then hove to etruoture their Jobe in 

eonforoity -Ith e..»epttonk in th. BuldeHnee. Tn «y vlow, eettinp 

Job etuiderdi ior etet. end looel public eefety d.perte«nt. 1. e 

Wholly Inepproprlete fuaotion for the foderel »owen>i.ent, loolodlne 

th. MOC. State end local povemnental witltloe ehculd b. able to 

eeelgn Job funotlona end otructur. their workforo.e In whekever 

weye they eee fit to eervo their pettleuler needa.
nepardlns welleeM ptoaraM, the tSOC baa no particular 

•xpertie. or «<p.rl.nc. in thia area. Quit. fr«»iy. In order to 

develop edvleory .tanderd. for eueh progrena, we would of 

neOM.ity Uxo to •r.lnv«>t the wheel- «al would inevitably .pond 

ceaoureee In «n inefficient eunnor. Surely, other flovamnant 
agenclea with dewouetreted oapwrll.e* in thia are. could do a fai 
hotter and ewro ufficlont job fox the public.

1 aleo note with conoern that the laal.latlon'e obllsetlono 

flow to the Chelman of the seoc rether than to the Contnleeloo aa
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Insert A
While I prefer no revision to the ADEA, I would support a three- 
year extension of the exemption at this time. Arbitrary age 
limitation by police and fire departments, undercut the basic 
premise of the ADEA that age is an inappropriate proxy for 
ability. However, in the absence of valid and job-related tests 
as viable alternatives to basing hiring and retirement decisions 
on age alone, I would support a temporary extension until such 
alternatives which also address public safety issues are 
developed.



EXECUTIVE OFFICE OF THE PRESIDENT

24-Mar-1995 12:00pm

TO: (See Below)

FROM: Susan M. Carr
Office of Mgmt and Budget, HTF

SUBJECT: RE: SAP on HR 849 - ADEA Exemption; Guidance Needed

Questions raised by the bill affecting our response:

1. Why does the bill call for a permanent exemption and also
call for studies, for which if the results were implemented, would
effectively repeal the exemption?

2. If the Administration supports the study and issuance of
guidelines for performance tests for State and local law
enforcement personnel, we could be put in a position of supporting
performance testing for Federal law enforcement personnel
(repealing the Federal employee exemption) as well -- something I
believe we do not want to do.

It seems to me that the Administration, by supporting the current
exemption for Federal employees, should extend this exemption to
State and locals. Therefore, we would support the permanent
exemption for State and local employees -- without further study
(counter to the EEOCs strong opposition any exemptions, very
Kantian).

However, if because of a consistency problem with the
Administration's position on similar language during the Crime
Bill debate, we would prefer to support a temporary exemption
only, then I agree with Jose Cerda that we should be vague about
the timing.

Distribution:

TO: Janet R. Forsgren

CC: Robert E. Litan
CC: Charles S. Konigsberg
CC: John C. Angell
CC: Marvin Krislov



CC: Alan B. Rhinesmith
CC: Francis S. Redburn
CC: Robert G. Damns
CC: Kenneth L. Schwartz
CC: Bradley W. Kyser
CC: Jose Cerda, III
CC: Karin L. Kizer
CC: Joseph F. Lackey, Jr.
CC: James C. Murr
CC: Anna M. Briatico
CC: Lydia Muniz



EXECUTIVE OFFICE 0 F THE PRESIDENT

24-Mar-1995 11:31am

TO: (See Below)

FROM: Janet R. Forsgren
Office of Mgmt and Budget, LRD

SUBJECT: SAP on HR 849 - ADEA Exemption; Guidance Needed

Regarding our proposed SAP on H.R. 849, Jose Cerda has suggested
deleting the second sentence, which states that the Administration
will work in the Senate to amend the bill to provide a three-year
temporary exemption instead of a permanent one. The SAP would
therefore be a single sentence that reads:

"The Administration does not oppose extending the exemption for
State and local firefighters and law enforcement officers from the
Age Discrimination in Employment Act, but believes that such an
exemption should be temporary."

Jose's rationale for deleting the "working in the Senate" language
is that it is not clear that the Administration will actively work
in the Senate to amend H.R. 849.

Other issues:

If the second sentence is deleted as suggested by Jose:

(1) Should the single remaining sentence be changed to say "...
but believes that such an exemption should be for a temporary,
three-year period." Jose's preference would be not to cite the
three-year period, but he could live with the change. Jose
thinks the SAP should be as general as possible.

(2) Should the single remaining sentence be changed to say "...
but prefers a temporary [three-year] extension." This formulation
would be softer than the current "believes it should be"
formulation.

(3) Should the single remaining sentence be changed to say "The
Administration does not oppose H.R. 849" instead of the current
formulation of "The Administration does not oppose extending the
exemption for State and local firefighters and law enforcement
officers from the Age Discrimination in Employment Act". The
current formulation of the SAP does not state a position on H.R.
849. This revised formulation would do so.



There is also the option of not releasing a SAP on H.R. 849. No 
SAP was released last year.

Please provide guidance ASAP — we are trying to finalize the SAP 
today.

Thanks.

Distribution:

TO: Robert E. Litan
TO: Charles S. Konigsberg
TO: John C. Angell

CC: Marvin Krislov
CC: Alan B. Rhinesmith
CC: Francis S. Redburn
CC: Susan M. Carr
CC: Robert G. Damus
CC: Kenneth L. Schwartz
CC: Bradley W. Kyser
CC: Jose Cerda, III
CC: Karin L. Kizer
CC: Joseph F. Lackey, Jr.
CC: James C. Murr
CC: Anna M. Briatico
CC: Lydia Muniz



EXECUTIVE OFFICE 0 F THE PRESIDENT

15-Mar-1995 12:15pm

TO: (See Below)

FROM: Janet R. Forsgren
Office of Mgmt and Budget, LRD

SUBJECT: Age Discrimination Exemption for Police & Firefighters

FYI — I spoke with Claire Gonzales this morning to confirm that
the EEOC Chairman had decided not to send to letter to Goodling on
HR 849, to exempt State and local firefighters from the Age
Discrimination in Employment Act (ADEA). (As you will recall, I
presented Claire with two options yesterday: (1) a short letter
supporting a 3-year exemption or (2) no letter.)

Claire confirmed that the EEOC will not be sending a letter to
Goodling. However, because Goodling had requested the letter, she
would be calling Randy Johnson, Goodling's staffer, to tell him
that EEOC had not received 0MB clearance on its proposed letter.
If Randy wants more information, she will suggest calling "the
White House" -- no specific name will be given.

Also, on March 14th, Senator Moseley-Braun introduced the Senate
companion to HR 849. Her bill is numbered S 553 and is printed on
page S 3895 of the March 14th Congressional Record. Based on my
quick glance, S 553 seems to be very similar, if not identical, to
HR 849. Moseley-Braun's statement upon introduction of S 553
points out that the bill gives State and local governments the
same permanent exemption from the ADEA that the Federal Government
has.

Distribution:

TO: Robert E. Litan
TO: Alan B. Rhinesmith
TO: Francis S. Redburn
TO: Susan M. Carr
TO: Jose Cerda, III
TO: Marvin Krislov
TO: John C. Angell

CC: Anna M. Briatico
CC: James C. Murr
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28-Mar-1995 11:23am

TO: (See Below)

FROM; Charles S. Konigsberg
Office of Mgmt and Budget

SUBJECT: URGENT--NEED YOUR CLEARANCE BY 12:30PM

FOLLOWING IS A SAP FOR HR 849 WHICH IS ON THE HOUSE SUSPENSION 
CALENDAR TODAY. THIS SAP WAS DELAYED DUE TO DISAGREEMENTS 
BETWEEN DOJ AND EEOC. WITH REGARD TO THIS REVISED SAP:
DOJ HAS SIGNED OFF ON THIS LANGUAGE BUT PREFERS TO SAY "SUPPORT" 
FOR STRATEGIC REASONS; EEOC IS ACTUALLY STILL OPPOSED TO THE 
BILL ON POLICY GROUNDS, BUT COULD LIVE WITH THE FOLLOWING 
LANGUAGE AS LONG AS IT TRIES TO GET RID OF THE STUDY, AND THEY 
WOULD PREFER TO SAY "DOES NOT OBJECT". WE UNDERSTAND THAT LEON 
HAS HAD SOME DISCUSSIONS ABOUT THIS BILL--WE THEREFORE LEAVE TO 
YOU THE JUDGEMENT ABOUT WHETHER TO SAY "SUPPORT" OR "DOES NOT 
OBJECT" (HOWEVER, WE RECOMMEND "DOES NOT OBJECT", GIVEN THE LACK 
OF CONSENSUS WITHIN THE ADMINISTRATION). NEED A DECISION BY 
12:30PM--PLEASE CALL LYDIA OR ME. THANKS.

March _ 
(House)

1995

[DRAFT--NOT CLEARED FOR RELEASE]

H.R. 849 - Age Discrimination in Employment 
Act Amendments of 1995 

(Fawell (R) IL and 44 co-sponsors)

The Administration [supports] [does not object to] the provision 
of HR 849 that provides a permanent exemption for State and local 
firefighters and law enforcement officers from the Age 
Discrimination in Employment Act. However, the Administration 
views as unnecessary and duplicative the provision in this bill 
requiring the Equal Employment Opportunity Commission to conduct



a study of this issue, in light of the proposed permanent
exemption, as well as a similar study published in 1992.

*******



Distribution:

TO: Martha Foley
TO: John C. Angell
TO: Jose Cerda, III
TO: Lorraine C. Miller
TO: Marvin Krislov

CC: Jacob J. Lew
CC: Lydia Muniz
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27-Mar-1995 08:13pm

TO: (See Below)

FROM: Lydia Muniz
Office of Mgmt and Budget

SUBJECT: SAP on HR 849, ADEA Amendments

Attached is the latest version of the SAP on HR 849. Justice no
longer disagrees with the Administration's position, as we now
support the bill. EEOC still disagrees with the position, but is
unofficially happier with this version. I am still waiting for
Agency clearance on the exact language. Please call me with
comments/sign-off ASAP. The bill is scheduled for consideration,
under suspension of the rules, on Tuesday, 3/28.

March 24, 1995
(House)

H.R. 849 - Age Discrimination in Employment
Act Amendments of 1995

(Fawell (R) IL and 44 co-sponsors)

The Administration supports the permanent exemption for State and
local firefighters and law enforcement officers from the Age
Discrimination in Employment Act and believes this issue should
be left to State and local governments. However, the provision
in this bill requiring the Equal Employment Opportunity
Commission to conduct a study of these issues would be
unnecessary in light of a permanent exemption and a similar study
published in 1992.

*******

(Do Not Distribute Outside the Executive Office of the President)

This Statement of Administration Policy (SAP) was developed by
LRD (Briatico), in consultation with HTFD (Redburn/Carr),



GC (Aitken), and TCJS (Kyser). The Domestic Policy Council 
(Cerda), Chief of Staff Office (Angell), White House Counsel 
(Krislov), and Justice (Markus) concur in this position. The 
Departments of Labor (McDaniel), and the Treasury (Dorsey) and 
the Office of Personnel Management (Woodruff) had no comment.

The Equal Employment Opportunity Commission (EEOC) disagrees with 
this position and believes the Administration should oppose 
H.R. 849.

H.R. 849 was reported without amendment by the House Economic and 
Educational Opportunities Committee on March 15, 1995.

Background

In 1986, the Age Discrimination in Employment Act (ADEA) was 
amended to provide a temporary exemption, through December 31, 
1993, to permit age-based hiring and retirement decisions for 
State and local law enforcement officers and firefighters. In 
1986, the Department of Labor and the Equal Employment 
Opportunity Commission (EEOC) were also required by statute to 
conduct a study on this subject. This study, published in 1992, 
concluded that: (1) age is not a valid predictor of performance
in public safety occupations; and (2) tests are available that 
are better predictors of performance than age. The findings of 
the study did not include guidance on which particular types of



tests are the most effective.

The Federal Government has a permanent exemption from the ADEA
that allows it to set mandatory retirement ages and maximum
hiring ages for their law enforcement officers, firefighters, and
certain other categories of employees (e.g., air traffic
controllers).

H.R. 849

The bill would permanently exempt firefighters, law enforcement
officials, and other public safety workers from the ADEA. This
would permit State and local governments to set maximum hiring
and mandatory retirement ages for these public safety workers.

The bill would also require the Chairman of the EEOC to:

o Conduct a study, within three years of enactment of
H.R. 849, of performance measures for public safety workers.
It would address (1) tests available to assess the abilities
important for public safety workers to perform their tasks;
and (2) and tasks for which tests are unavailable. It would
also list the extent to which such tests are cost effective,
safe, and comply with Federal civil rights laws and
regulations.

o Develop and issue, within four years of enactment of
H.R. 849, advisory guidelines for fitness testing for the
performance of such public safety jobs.

o Consult with representatives from the U.S. Fire
Administration, Federal Emergency Management Agency,
organizations representing law enforcement officers,
firefighters and older individuals before issuing guidelines
described above and provide opportunity for public comment.

H.R. 849 would authorize appropriations of $5 million for
activities that the EEOC would be directed to undertake.

Administration Position to Date

The Administration has not previously taken a position on this
bill.

Pay-As-You-Go Scoring

Per HTF (Carr), H.R. 849 is not subject to pay-as-you-go.

LEGISLATIVE REFERENCE DIVISION
March 24, 1995 - 4:30 p.m.
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EXECUTIVE OFFICE OF THE PRESIDENT

13-Feb-1995 06;06pm

TO: (See Below)

FROM: Anna M. Briatico
Office of Mgmt and Budget, LRD

SUBJECT: Mark up of HR 849 - ADEA Exemption

Last week , Congressman Fawell (R-Illinois) introduced HR 849
to amend the Age Discrimination in Employment Act of 1967.

On Thursday, Feb. 16th, the Employer-Employee Relations panel of
the House Economic and Educational Opportunities Committee will
mark up HR 849.

This bill would reinstate the exemption to allow State and local
governments to use age as a factor in hiring and retirement
decisions for firefighters and law enforcement positions.

HR 849 would also require EEOC to conduct a study on performance
tests for these public safety occupations and issue advisory
guidelines on the use of physical mental fitness tests. The
Chairman of the EEOC would also be required to solicit comments
from certain professional organizations and advocacy groups. In
addition, the EEOC Chairman would also be required to develop
standards of wellness for these public safety officials.

This measure includes an authorization of $5 million to carry this
out.

Please let me know if you would like a copy of this bill.
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