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Attached are two studies that analyze damage awards in employment cases. These
studies indicate that punitive damages are awarded in very few cases that reach judgment, and
even where punitive damages are awarded, the amounts are either fairly modest or if the amounts
are “excessive,” they are often reversed, remanded, or otherwise vacated.

The two studies are: Analysis of Damages Awards Under Title VII and Section 1981
(January 1, 1991 - May 1, 1994) (July 6, 1996) and a BNA Report on Jury Verdicts in

Employment Cases in California state and federal courts from January through August 1997.

[ have also attached a summary of the studies that my intern, Amy Block, prepared.



L ‘Shea & Gardner Analysis of Damage Awards Under Title VII and Section 1981
" (January 1, 1991 - May 1, 1994)

. An analysis of over 1000 reported Title VII and Section 1981 employment discrimination
cases decided between January 1991 and May 1994 shows that victims of intentional
employment discrimination have not received “excessive” damage awards under Title VII
or under Section 1981. The majority of awards have been moderate in size and, in the
rare cases where a judge or jury awarded “excessive” damages, the award was often
modified by a subsequent court.

. The report reaches the following conclusions:
¢)) Most claims for damages under Section 1981 and Title VII are dismissed before
trial on procedural or substantive grounds.

(2)  Of those plaintiffs who prevail at summary judgment or trial, not all receive
compensatory or punitive damages. In appropriate instances, only equitable,
declaratory, or injunctive relief may be given.

(3)  Of those who receive compensatory and punitive damages, the awards tend to be
moderate.

4) If an employer engages in extremely outrageous conduct, bigger awards may be
given.

(5) Large compensatory and punitive damage awards are frequently overturned by
reviewing courts.

TABLE 1
DAMAGE AWARDS UNDER TITLE VII AND SECTION 1981 (JANUARY 1, 1991 - MAY 1, 1994)

Cases Total Cases
Plaintiff proved intentional discrimination 118
Of the 118:
Prevailing plaintiffs awarded only equitable relief 76
Prevailing plaintiffs recovered compensatory or punitive damages 28
Prevailing plaintiff held not entitled to damages or equitable relief 2
" Relief awarded to prevailing plaintiff cannot be determined 12
Compensatory or punitive damage awards exceeded $50,000 10
Of the 10:
Compensatory or punitive damages awards greater than $50,000 were overturned
by reviewing court 6
Compensatory or punitive damage awards greater than $50,000 were permitted to stand 4

Analysis includes over 1000 reported Title VII and Section 1981 employment discrimination cases decided between
January 1991 and May 1994. In the majority of these cases, the claims were dismissed before trial or the court or
jury ruled that no damages were available under Title VII or Section 1981. Another large percentage of cases were
settled, or were reversed or remanded with no further information available



II. Orrick, Herrington & Sutcliffe Analysis of Jury Verdicts in Employment Cases in
California State and Federal Courts (January 1991 - August 1997)

. Juries awarded punitive damages to plaintiffs in employment cases in only 10% of the
cases tried in California state and federal courts from January 1991 through August 1997,
continuing a trend that began in 1991.

. From January through August 1997, the average award in non-termination cases based on
total verdicts for sex harassment and sex discrimination claims was $419,756; $207,786
for race; $104,344 for age; and $52,007 for disability discrimination claims.

. In wrongful discharge cases, the average award based on total verdicts was $139,558 in
sex harassment and discrimination cases; $486,251 in race cases, $245,949 in age cases;
and 239,251 in disability discrimination cases.

. Plaintiffs prevailed in 47% of the non-termination discrimination cases, winning 53 of the
112 cases reported.

. Plaintiffs prevailed in 45% of the wrongful-termination discrimination cases, winning
135 of the 303 cases reported.

TABLE 2
CALIFORNIA JURY VERDICTS IN EMPLOYMENT CASES (REPORTED FROM 1981 - 1997)

Year Median Average Total Plaintiff Prevailed
Jury Award Jury Award Verdicts Number (Percent)
1981 $ 300,000 $ 490,091 18 11 (61%)
1982 136,660 472,946 35 22 (63%)
1983 76,500 238,221 24 13 (54%)
1984 230,000 - 766,152 29 17 (59%)
1985 252,743 795,343 64 50 (78%)
1986 109,000 268,395 72 42 (58%)
1987 260,500 866,074 80 42 (52%)
1988 120,742 610,613 63 42 (67%)
1989 154,007 341,431 42 28 (67%)
1990 317,135 1,806,034 67 46 (69%)
1991 278,900 449,668 69 37 (54%)
1992 330,000 816,858 81 35 (43%)
1993 250,000 429,315 95 51 (54%)
1994 250,000 457,777 141 79 (56%)
1995 242,479 439,653 106 58 (55%)
1996 184,000 646,013 106 47 (44%)
1997 263,500 606,789 62 28 (45%)

Data on plaintiff win rates and average awards do not reflect cases in which a jury award is reduced or overturned
by a trial judge or on appeal.
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L. Introduction
A. The Statutory Framework

Employees who allege discrimination or harassment in employment may maintain
causes of action under Title VII of the Civil Rights Act of 1964, 42 U.S.C. § 2000e et
seq.(1994) (hereinafter "Title VII"), and/or under 42 U.S.C. § 1981 (1994) (hereinafter
"Section 1981"). Title VII prohibits employment discrimination on the basis of race,
color, religion, sex or national origin. Section 1981 prohibits intentional racial |
discrimination in the formation and enforcement of employment (and other) contracts.

From the time Section 1981 was enacted, prevailing plaintiffs under that statute
have been eligible to receive equitable relief (including appropriate frontpay and
backpay) and compensatory and punitive damages. By contrast, until the Civil Rights
Act of 1991, 42 U.S.C. § 1981a (1994), took effect in November, 1991, employees who
sued successfully under Title VII were entitled solely to equitable relief.

The Civil Rights Act of 1991 was designed, in part, to expand civil rights
protection by remedying this disparity. The stated purposes of the Civil Rights Act of
1991, are, inter alia, "(1) to provide appropriate remedies for intentional discrimination
and unlawful harassment in the workplace; . .. aﬁd (4) to . . . expand]] the scope of
relevant Civil Rights statutes in order to provide adequate protection to victims of
discrimination.” 42 U.S.C. § 1981a. In accomplishing these goals, the 1991 Act provides
that in cases of intentional employment discrimination, compensatory damages are
available under Title VII. 42 USC. § 1981a(a)(1). The Act further authorizes punitive

damages in Title VII cases where the employer engages in a "discriminatory practice or
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discriminatory practices with malice, or with reckless indifference to the federally
protected rights of aggrieved individuals." 42 U.S.C. § 1981a(b)(1).

In providing for such damages in Title VII cases, however, Congress proceeded
with caution. In contrast to the damages provision of Section 1981, which places no
statutory limits on the amount of damages available, the Civil Rights Act of 1991
includes statutory caps on compensatory and punitive damages available under Title
VIL. The cap-amounts vary from $50,000 to $300,000 for combined compensatory and
* punitive damages depending on the size of the employer.

B. Shea & Gardner 1990 Damages Study

In 1990, while the bill which was ultimately enacted as the Civil Rights Act of
1991 was pending before Congress, attorneys at Shea & Gardner analyzed the
compensatory and punitive damage awards in Section 1981 employment discrimination
cases decided from 1980 to 1990. Because courts have consistently held that Title VII
and Section 1981 are "parallel bases of relief' and require the "same elements of proof
(see, e.g. Flanagan v. Aaron E. Henry Communi calth Services er, 876 F.2d
1231, 1233-34 (Sth Cir. 1989)), the study assumed that the pattern of awards under
Section 1981 would be indicative of those expected under Title VII if compensatory and
punitive damage remedies were permitted. The study, thus, looked at the frequency
with which compensatory and punitive damages were awarded under Section 1981 and
at the size of those awards in order to forecast the potential impact of amending Title

VII to permit compensatory and punitive relief.
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The results of the 1990 Shea & Gardner study, set forth in a report dated March
14, 1990, indicated that victims of intentional employment discrimination had not
received "excessive" damage awards under Section 1981. To the contrary, the study
showed that the majority of awards under that statute were moderate in size, and, in the
rare cases where a judge or jury awarded "excessive” damages, the award was often
modified by a subsequent court.

C. Purposes of the Study

Congress is once again considering amending Title VII. Legislation entitled "The
Equal Remedies Act" is currently pending before Congress, seeking to remove the
statutory caps placed on compensatory and punitive damages by the Civil Rights Act of
1991. Proponents of the legislation contend that caps are not necessary 1o control
courts and juries and that fears of excessive compensatory and punitive damage awards
are unjustified. In order to assist in testing this contention, Shea & Gardner has
performed a follow-up study that picks up where its previous study left off. We have
reviewed compensatory and punitive damage awards in reported! Section 1981 cases
from 1991 to 1994 and have analyzed such awards in Title VII cases decided after the
Civil Rights Act of 1991 was adopted. The results of this study confirm those of the

previous study. They show:

1/ The study does not include jury verdicts unless they were reported at the district
court level or on appeal. While we acknowledge that this omission makes the study less
complete, there was no systematic way to access and summarize these verdicts.
Accordingly, while we believe that the trends highlighted in this report are indicative of
trends in Title VII and Section 1981 decisions, both reported and unreported, individual
unreported cases which support or contradict these trends may not be included.
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(1) Most claims for damages under Section 1981 and Title VII are dismissed
before trial on procedural or substantive grounds.

(2) Of those plaintiffs who prevail at summary judgment or trial, not all receive
compensatory or punitive damages. In appropriate instances, only equitable,
declaratory or injunctive relief may be given.

(3) Of those who receive compensatory and punitive damages, the awards tend to
be moderate.

(4) If an employer engages in extremely outrageous conduct, bigger awards may
be given.

(S) Large compensatory and punitive damage awards are frequently overturned
by reviewing courts.

I1. Discussion

Our research included over 1000 reported Title VII and Section 1981
employment discrimination cases decided between January, 1991 and May, 1994.% In
the majority of these, the claims were dismissed before trial or the court or jury ruled
that no damages were available under Title VII or Section 1981. Another large
percentage of cases were settled. or were reversed or remanded with no further
information available.

Accordingly, our research revealed 118 cases in which the plaintiffs succeeded in
proving that the employer engaged in unlawful discrimination. In 12 of these cases, the
court concluded that the plaintiff was entitled to damages, but the type of damages was
not specified. See, e.g., Hill v. Board of Supervisors of Stafford County, 1993 U.S. App.
Lexis 15162 (4th Cir. Junc 22, 19§3). In 76 of the cascs in which judgment was entered

for the plaintiff, as set forth in Appendix B, the plaintiff did not receive compensatory

2/ As noted above, unreported decisions are not included in this study.
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or punitive damages, but merely received backpay, frontpay or other equitable,

declaratory or injunctive relief? See, ¢.g. Rossv. Buckeye Cellulose Corp., 980 F.2d
648 (11th Cir. 1993). In two cases, liability was found, but the court determined that no
damages of any sort were appropriate. See Frederick v. Reed Smith Shaw and McCray,
1994 U.S. Dist. Lexis 1809 (E.D.Pa. Feb. 18, 1994); Prunty v. Arkansas Freightways,
Inc., 16 F.3d 649 (Sth Cir. 1994) reh’g en banc denied, 1994 U.S. App. Lexis 10164 (Sth
Cir. Apr. 18, 1994). In the remaining 28 cases, as set forth in Appendix A, courts beld

that plaintiffs were entitled to recover compensatory and/or punitive damages as follows:

Compensatory Damages Only: 14 cases
Punitive Damages Only: 3 cases

Both Compensatory and Punitive Damages: 11 cases.

3/ While the study did not includc Title VII cascs decided before the Civil Rights Act
of 1991 was enacted, it does include several cases which were decided after November
21, 1991 (the date the Civil Rights Act of 1991 became effective) in which the conduct
at issue occurred before the 1991 Civil Rights Act was passed. In the majority of such
cases, the court declined to apply the Civil Rights Act of 1991 retroactively.
Accordingly, only equitable relief was available. In others, the court declined to opine
whether the Civil Rights Act of 1991 was retroactive but awarded equitable relief only
without further comment. In others, the court awarded a lump sum without specifying
whether the damages were intended as equitable relief or as campensatary or punitive
damages. In still others, the court held that the Civil Rights Act of 1991 was retroactive
and permitted the award of punitive and compensatory damages. This latter category
case has been overruled by the Supreme Court decisions in Landgraf v. USI Film
Products et al., 114 S.Ct 1483 (1994) and Rivers y. Roadway Express, Inc., 114 S.Ct
1510 (1994) (in which the Court held that the Civil Rights Act of 1991 waz not
retroactive). The award amounts may, nonetheless, be useful to predict the kinds of
awards which will be made in cases where the conduct occurred after the Civil Rights

Act was enacted.



Thus, during the period of our study, courts held that plaintiffs were entitled to
compensatory damage awards under Title VII or Section 1981 in 25 reported cases
involving 47 "claims"Y. Of these, the amount of damages was ascertainable from
published opinions in 24 cases invalving 46 successful Title VII or Section 1981 claims.
Also during this period, courts held that plaintiffs were entitled to punitive damage
awards in 14 reported cases involving 17 successful Title VII and Sectioﬁ 1981 claims.
Of these, the amount of the award was ascertainable from published opinions in 12
cases involving 15 Title VII or Section 1981 claims.¥

The compensatory damage awards ranged from nominal damages of $1 to a
maximum single compensatory damage award of $250,000. Of the 46 claims in which
the amount of the compensatory damage award can be determined, 40 involved awards
less than or equal to $50,000.¢ Of these, one involved a nominal damage award of $1.

There were only six claims for which a court awarded compensatory damages to a
siﬁg]c plaintiff in excess of $50,000. Of these six claims, three were remanded or

reversed by a reviewing court as set forth in Appendix C. Sec Carter v. Sedgwick

4/ Some of the cases had more than one plaintiff or more than one defendant.

S/ When an award was made in a case which includes Title VII or Section 1981 and

other state and federal law claims, and the decision failed to specify the grounds on
which the award rests, we have treated it as an award under Title VII or Section 1981.

6/ In Berger v. Iron Workers, Reinforced Rodmen et. gl, 1994 U.S. Dist. Lexis 5342
(D.D.C. Apr. 14, 1994), the court awarded compensatory damages to 22 class members
in amounts ranging from $2500 to $25,000. The total compensatory damage award in’
Berger was $205,000 but each individual plaintiff's award was relatively small. For
purposes of this study, the awards to each class member are treated individually.
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County Kansas, 929 F.2d 1501 (10th Cir. 1991) (appellate court dismisscd Section 1981

claim for which $100,000 compensatory damages had been awarded and remanded case
for determination of whether award could stand on alternative grounds); see also

McKnight v. Geperal Motors Corp., 768 F. Supp. 675 (E.D.Wis. 1991) aff'd., 973 F.2d
1366 (7th Cir.) cert. denied, 113 S. Ct. 1270 (1993); Crutcher v. Kentucky, 1992 U.S.
App. Lexis. 11374 (6th Cir. 1992). These cases indicate that if a jury or lower court
makes an inappropriate compensatory damages award, a reviewing court can and will
correct the error.

Punitive damage awards under Section 1981 and Title VII during this period
ranged from $1000 to $500,000. Of the 15 claims for which punitive damage award
amounts can be determined, five involved awards that were less than or equal to
$50,000. Of the ten punitive damage claims for which award amounts exceeded $50,000,
five were reversed, remanded or otherwise vacated as set forth in Appendix C.¥ See
Mojica v. Gannett, 7 F.3d 552 (7th Cir. 1993) (court reversed $125,000 punitive damage

award on the ground that Title VII is not retroactive and Section 1981, under the then
governing law, did not apply to failure to promote); see also Keeton v. American
Telephone and Telegraph Co., 836 F. Supp. 171 (S-D.N.Y. 1993); McKnight v. General

7/ In Goldsmith v. City of Atmore, 996 F.2d 1155 (11th Cir. 1993), the Eleventh Circuit
reversed a district court decision awarding $15,000 compensatory damages and $25,000
punitive damages under Title VIL In Odima v. Westin Tuscon Hotel Co., 991 F.2d 595
(9th Cir. 1993), the Ninth Circuit reversed a lower court decision awarding $10,000
compensatory damages. These are the only reported decisions which appellate courts
reversed in which neither compensatory nor punitive damage awards exceeded $50,000.
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Motors Corp.¥, 768 F. Supp. 675 (E.D.Wis. 1991) affd., 973 F.2d 1366 (7th Cir.) gert.

denied, 113 S. Ct. 1270 (1993); Crutcher v. Kentucky, 1992 U.S.App. Lexis. 11374 (6th
Cir. 1992); Holland v. First Virginja Banks, Inc, 1991 U.S. App. Lexis 14885 (4th Cir.
July 21, 1991)¢

Of all of the cases reviewed, we found only three cases where a combined
compensatory and punitive damage award .greater than or equal to $150,000 was
permitted to stand. In Daniels v. Pipefitters Ass'n Local Union No. 597, 945 F.2d 906
(7th Cir. 1991) reh’s denied, 1991 U.S. App. Lexis 25688 (7th Cir. 1991), the plaintiff
was awarded $181,063.50 in compensatory damages and $150,000 in punitive damages
under Section 1981. The court held that the plaintiff’s trade union had discriminated
against the plaintiff. The court emphasized that this discrimination had occurred in
spite of the fact that the plaintiff had joined the union in the first place under a special

program designed to remedy a history of similar discrimination.

8/ As noted above, in McKnight, a compensatory damage award greater than $50,000
was also reversed on appeal.

9/ The trial court decision in Holland, reported at 744 F. Supp. 722 (E.D.Va. 1950),
indicates that the jury awarded a total of $501,000 in punitive damages against two
defendants: $500,000 against the Bank and $1000 against the plaintiff's supervisor at the
Bank. The appellate court decision reversing this verdict, reported at 1991 U.S. App.
Lexis 14885 (4th Cir. July 21, 1991), indicates that the jury awarded only $51,000 in
punitive damages, $50,000 against the bank and $1000 against the supervisor. This
disparity is, no doubt, attributable to a typographical error in the appellate court
decision. In any case, the jury’s punitive damage award was reversed in its entirety on
the ground that the plaintiff's retaliatory refusal to rehire claim should not have gone to
the jury and that, even if jury consideration was proper, there was insufficient evidence
to support such a claim.
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In Bejyy v. Stevinson Chevrolet, 804 F. Supp. 121 (D. Colo. 1992) pecops. denied,
828 F. Supp. 827 (D. Colo. 1993), the court, while holding that the Civil Rights Act of
1991 was pot retroactive, nonetheless awarded the plaintiff $250,000 compensatory
damages on a retaliatory discharge claim under Title VII. The court explained that
backpay was not available and other grounds of equitable relief were not sufficient to
compensate the plaintiff. The court found that the plaintiff’s employer had retaliated
against the plaintiff for filing a discrimination charge by having him maliciously
prosecuted for forgery.

In Upited States E.E.O.C. v. AIC Security Investigations, Ltd., 823 F. Supp. 571
(N.D. TIL. 1993), the jury awarded a plaintiff who successfully alleged discrimination on
the basis of disability under the Civil Rights Act of 1991, $50,000 in compensatory
damages for emotional distress and $250,000 in punitive damages against each of two
defendants. These punitive damage awards were subsequently reduced by the district
court to $75,000 against each defendant in order to comply with the statutory caps on
compensatory and punitive damages under the Civil Rights Act of 1991.% The jury
found that the plaintiff had been discharged from his position as Executive Director of

AIC Security on the basis of his disability, metastasized lung cancer.

10/ The remedies provision of the Civil Rights Act of 1991 applied to plaintiffs bringing
claims under the Americans with Disabilities Act (ADA) in addition to those bringing
claims under Title VIL. While we did not perform a separate search of decisions under
the ADA, AIC Security, a disability discrimination case, was the only reported case
which came up in our research of Title VII cases in which an award of compensatory or
punitive damages under the Civil Rights Act of 1991 was reduced to comply with
statutory caps.
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The small number of cascs with such large compensatory and punitive damage
awards indicates their exceptional character. Moreover, although the Civil Rights Act
of 1991 prohibits the court from instructing juries on the statutory caps on punitive and
compensatory damages', we found only one reported case, United States EE.O.C. v.
AIC Security Investigations, Ltd., mentioned above, in which the court was required to
reduce a jury’s punitive damages award to fit within cap limits.

I11. Conclusion

Our research suggests that since 1991, victims of intentional employment
discrimination have not received "excessive" damage awards under Title VII or under
Section 1981. Although there are currently no damage caps under Section 1981, and
courts are prohibited from instructing jurics about the existence of statutory damage
caps under Title VII, the awards under these statutes have, nonetheless, been moderate.
Fears of "runaway” juries and excessively sympathetic courts bave not materialized.

Using past experience with Section 1981 and Title VII damage awards as a guide,
it appears that removing statutory damage caps should not lead to any significant
increase in the size of Title VII damage awards. Even if Congress passes the "Equal
Remedies Act' and removes Title VII damage caps, our research indicates that the
majority of Title VII plaintiffs will still receive neither compensatory nor punitive
damages. Further, if an employee proves that an employer has engaged in intentional

and outrageous conduot, the damage award is likely to be moderate. Finally, if a judge

11/ The statute states, "the court shall pot inform the jury of the [statutory cap]
limitations” concerning the sum of permissible compensatory and punitive damages. 42
U.S.C. 1981a(c).
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or jury makes a comparatively large compensatory or punitive damage award, the award

will, as before, be scrutinized carefully and may be reversed or remanded by a reviewing

court.



APPENDIX A
Title VII and Section 1981 Cases in Which
Compensatory andfor Punitive Damages Were Awarded

TOTAL=28
| Date Case Name Backpay Frontpay Compensatory | Punitive Other
4/14/94 Berger v. Iron $37,290.74 $5000
Workers, 1994 U.S. $9413 $5000
Dist. Lexis 5342 $35,487 $25,000
(D.D.C. Apr. 14, 1994) | $71,458 $25,000
[22 plaintiffs] $45,375 $2500
$123,272 $15,000
$9047 $5000
$18,739 $15,000
$70,822 $10,000
$39,134 $2500
$9140 $2500
$9413 $2500
$24,435 $2500
$33,145 $25,000
$30,704
$33,636 $15,000
$72,937 $10,000
$11,686
$21,384 $2500
$71,803 $5000
$13,667 $5000
$45,767 $10,000
$24,459 $10,000
$8250.82 $5000
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Date

Case Name

Backpay

Frontpay

Compensatory

Punitive

3/1/94

Turic v. Holland
Hospitality, 1994 U.S.
Dist. Lexis 4997 (W.D.
Mich. Mar. 7, 1994)

$9400

$50,000

$30,000

2/13/94

Fitzsimons v. J.C.
Penney Co., 1994 U.S.
App. Lexis 327 (9th
Cir. Feb. 13, 1994)

$70,000

$70,000

1/1/94

Kyle v. Campbell Soup
Co., 1994 U.S. Dist.

Lexis 757 (9th Cir.
Jan. 7, 1994)

$5000

11/10/93

Keeton v. American
Telephone &

| Telegraph Co., 836 F.

Supp. 171 (S.D.N.Y.
1993)

$100,000
(jury award
reversed by
district
court
j-n.o.v)
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Date Case Name Backpay Frontpay Compensatoty Punitive Other
10/21/93 E.E.O.C v. AIC $20,000 $50,000 $75,000
Security Investigations $75,000
Ltd., 1993 U.S. Dist. (reduced
Lexis 15025 (N.D. . from jury
Oct. 21, 1993) award of
{2 Defendants] $250,000
against each
defendant
to comply
with
statutory
caps)
10/14/93 Bartlett v. U.S., 835 F. | $5770 $108,264 $25,000 $20,784
Supp. 1246 (E.D. medical
Wash. 1993) costs
9/27/93 Mojica v. Gannett, 7 $35,000 $125,000
F.3d 552 (7th Cir. (remanded by (remanded
1993) 7th Cir.) by 7th Cir.)
8/4/93 Goldsmith v. City of $15,000 (11th $25,000
Atmore, 966 F.2d 1155 Cir. reversed) (11th Cir.
reversed)

(11th Cir. 1993)
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Date

Case Name

Frontpay

Compensatoty

Pupitive

6/16/93

Dombeck v.
Milwaukee Valve Co.,
823 F. Supp. 1475
(W.D. Wis. 1993)

$25,000

4/19/93

Odima v. Westin
Tuscon Hotel Co., 991
F.2d 595 (9tb Cir.

1993)

amount not
specified

amount not
specified

$10,000

reinstate-
ment;
atty’s fees

3/3/93

Ray v. Ugivexsig.of
Arkansas, 1994 U.S.

Dist. Lexis 5454 (E.D.
Ark. Mar. 3, 1994)

Amount not
specified

$10,000

reinstate-
ment;

atty’s fees
and costs

9/24/92

Berry v. Stevinson
Chevrolet, 804 F.
Supp. 121 (D. Colo.
1992) recons. denied,
828 F. Supp. 827 (D.
Colo. 1993) '
[2 plaintiffs)

$72,822

$250,000

atty’s fees

and costs
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Date

Case Name

Backpay

Frontpay

—

Compensatory

—

Punitive

Other

8/18/92

Stender v. Lucky
Stores, 803 F. Supp.
259 (N.D. Cal. 1992)

amount not
specified

6/4/92

Langston v. Daniels,
Micheals & Assoc.,
1992 U.S. Dist, Lexis

14795 (N.D. Ala. June
4, 1992)

$8155

$35,000

5/11/92

Crutcher v. Kentucky,
1992 U.S. App. Lexis

11374 (6th Cir. May

| 11, 1992)

[2 plaintiffs)

$10,000
(6th Cir.
vacated this
award

$6230
$100,000

(6th cir. vacated

2d award)

$67,500
$135,000
(6th Cir.
vacated 2d
award)

4/192

Westfield v, Illinois

Dep’t of Labor, 1992
U.S. App. Lexis 5777

(7th Cir. Apr. 1, 1992)

$2600 (plus

pre-judgment
interest)

$5000

atty’s fees
and costs

3/5/92

Campbell v. Kansas
State University, 1992
U.S. Dist. Lexis 3379
(D. Kan. Mar. 5, 1992)

$1 .

atty’s fees
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Date Case Name Backpay Frontpay Compensatory Punitive Other
2/19/92 Paxton v. Bearden, 783 | $4,880.54 $15,000 atty’s fees

F. Supp. 1011 (N.D.
Miss. 1992)

Miles v. J.C. Penney
Co., 1991 U.S. Dist.

Lexis 19781 (E.D. Tex.
Dec. 31, 1991)

Daniels v. Pipefitters
Ass'n Local Union No.
597, 945 F.2d 906 (7th
Cir. 1991), reh’g
denied, 1991 U.S. App.
Lexis 25688 (7th Cir.
1991)

$181,063.50

$150,000

atty’s fees
and costs

Geijssinger v. City of
St. Paul, 1991 U.S.

Dist. Lexis 10264 (D.
Minn. July 22, 1991)

$25,000

$50,000
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Carter v. Sedgwick

County Kansas, 929
F.2d 1501 (10th Cir.

1991)
|2 defendants]

$10,478.05
remanded by
10th Cir.

$100,000
(remanded by
10th Cir.)

$1000
(remanded
by 10th
Cir.)

Date Case Name Backpay Frontpay Compensatory Punitive Other
7/1591 McKnight v. General $55,000 $55,000 $500,000 atty’s fees
' Motors Corp., 768 F. (1eversed by (reversed by (reversed by | (reversed

Supp. 675 (E.D. Wis. | district court) district court) district by dist.
1991) aff’d, 973 F.2d court) court)
1366 (7th Cir.) cert.
denied 113 S.Ct. 1270
(1993) -

291 Holland v. First $20,000 | s1000 costs |
Virginia Banks, Inc., (reversed by 4th | $500,000 (reversed
1991 U.S. App. Lexis Cir.) (reversed by | op
14885 (4th Cir. July 4th Cir.) appeal)
21, 1991) _
[2 defendants]

4/25P91 Taylor v. USAir, 1991 | amount not amount not declara-
U.S. Dist. Lexis 12386 | specified specified tory relief;
(W.D. Pa. Apr. 25, injunctive
1991)

relief;
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I Date

Case Name

Frontpay

Compensatory

Punitive

Other

4/3/31

Senigaug v. Beaumont
Independent School

District, 760 F. Supp.
1200 (E.D. Tex. 1991)

$50,000

2/20M91

Woods v. Graphic
Communications, 925
F.2d 1195 (9th Cir.
1991)

amount not
specified




APPENDIX B

Cases Where Plaintiffs Prevailed on Section 1981 or Title VII Claims
But Neither Compensatory nor Punitive Damages Were Awarded
Total=76

Artis v. Hitachi Zosen Clearing, Inec., 967 F.2d 1132 (7th Cir. 1992) reh’g en banc
denied, 1992 U.S. App. Lexis 19389 (7th Cir. Aug. 19, 1992).

Askip v. Barr, 1992 U.S. Dist. Lexis 14936 (W.D. Mich. July 2, 1992).
Austen v. Hawaii, 1992 U.S. App. Lexis 15465 (9th Cir. June 24, 1992).

Baer v. First Options of Chicago, Inc., 1993 U.S. Dist Lexis 19489 (N.D. 1. Dec. 10,
1993)

Briscoc v. Fred’s Dollar Store, 822 F. Supp. 1353 (E.D. Ark. 1993).

Brower-Coad v. Fundamental Brokers, Inc., 1993 U.S. Dist. Lexis 13825 (S.D.N.Y. Sept.
16, 1993).

Bruhn v. Foley, 824 F. Supp. 1345 (D. Neb. 1993).

Caine v. Sullivan, 1994 U.S. App. Lexis 4831 (9th Cir. Mar. 8, 1994)

Carter v. Bruce Oakley Inc., 1993 U.S. Dist. Lexis 19778 (E.D. Ark. Mar. 4, 1993)

Carter v. Caring for the Homeless of Peekskill, 821 F. Supp. 225 (S.D.N.Y. 1993).
(Court set aside jury verdict awarding backpay).

Clarke v. Frank, 960 F.2d 1146 (2d Cir. 1992).

Comwell v. Robinson, 1994 U.S. App. Lexis 10112 (2d Cir. Feb. 2, 1994).

Cortes v. Maxus Exploration Co., 977 F.2d 195 (Sth Cir. 1992).

Cuello Suarez v. Puerto Rico Elec. Power Authority, 798 F. Supp. 876 (D.P.R. 1992).
Currie v. Kowaleski, 842 F. Supp. 57 (N.D.N.Y. 1994).

Daniels v. Essex Group, Inc., 937 F.2d 1264 (7th Cir. 1991).
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Davis v. Kansas City Housing Authority, 822 F. Supp- 609 (W.D. Mo. 1993).

Davis v. Tri-State Mack Distributors, Inc., 981 F.2d 340 (8th Cir. 1992).

Dougherty v. Barry, 820 F. Supp. 20 (D.D.C. 1993)

E.E.O.C. v. Corinth, Inc., 824 F. Supp. 1302 (N.D. Ind. 1993).

E.E.O.C. v. Delight Wholesale, Inc., 973 F.2d 664 (8th Cir. 1992).

E.E.O.C, v. Martin Marietta Corp., 819 F. Supp. 1030 (M.D. Fla. 1993).

EE.O.C. v. Roanoke Rapids, Inc., 1993 U.S. Dist Lexis 6131, (4th Cir. Mar. 24, 1993).
E.EO.C. v. Snyder Doors, 844 F. Supp. 1020 (E.D. Pa. 1994).

Evans v. Ford Motor Co., 768 F. Supp. 1318 (D. Minn. 1991).

Floyd v. Mellon Bank, 1991 U.S. Dist. Lexis 2599 (E.D. Pa. Mar. 6, 1991).

Frazier v. Southeastern Pa. Transportation Authority, 1994 U.S Dist Lexis 1138 (E.D.
Pa. Feb. 8, 1994).

Frederick v. Reed Smith Shaw and McCray, 1994 U.S Dist. Lexis 1809 (E.D. Pa. Feb.
18, 1994). |

Gallagher v. Wilton Enterprises, Inc., 962 F.2d 120 (1st Cir. 1992).

Gallo v. John Powell Chevrolet, Inc., 779 F. Supp. 804 (M.D. Pa. 1991).
Hansel v. Public Service Co. of Colorado, 778 F. Supp. 1126 (D.Colo. 1991).
Harper v. Godfrey Co,, 839 F. Supp. 583 (E.D. Wis. 1993).

Hatcher-Capers v. Haley, 786 F. Supp. 1054 (D.D.C. 1992).

Hukannen v. International Union of Operating Engineers, 3 F.3d 281 (8th Cir. 1993)
reh’g en banc denied, 1993 U.S. App. Lexis 29823 (8th Cir. Nov. 17, 1993).

Hutchison v. Amateur Electronics Supply, 840 F. Supp. 612 (E.D. Wis. 1993).

Jackson & Coker. Inc. v, Lynam. 840 F. Supp. 1040 (E.D. Pa. 1993).

Jenson v. Eveleth Taconite Co., 824 F. Supp. 847 (D. Minn. 1993).
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Johnson v. Sullivan, 1992 U.S. Dist. Lexis 21549 (D-Md. May 4, 1992).
Johnson v. United States Elevator Corp., 779 F. Supp. 465 (E.-D.Mo. 1991).

Kevs v: U.S. Welding, Fabricating and Manufacturing, Inc. 1992 U.S. Dist. Lexis 13197
(N.D. Oh. Aug. 26, 1992).

Kientzy v. McDonnell Douglas Corp., 990 F.2d 1051 (8tb Cir. 1993) reh’g en banc
exanted. 1993 U.S. App. Lexis 15130 (8th Cir. June 23, 1993).

Kimbrough v. Bowman Transportation, Inc., 920 F.2d 1578 (11th Cir. 1991) vacated and

" remanded, 929 F.2d 599 (11th Cir. 1991).

Lee v. Farmers Ins. Co, 1992 U.S. Dist Lexis 17116 (D. Kan. 1992).
Madden v. Cisneros, 830 F. Supp. 1251 (E.D. Ark. 1993).

Malope v. California State -College, 1993 U.S. App. Lexis 4336 (9th Cir. Feb. 1, 1993)
(award reversed and remanded).

Marcing v. Fluor, 1993 U.S. Dist. Lexis 10837 (N.D. Ill. Aug. 2, 1993).

McKenzie v. Cooper, Levins and Pastko, Inc., 990 F.2d 1183 (11th Cir. 1993).

Meeks v. Computer Associates, 15 F.3d 1013 (7th Cir. 1994). (Damage award reversed
and remanded).

Miller v. Swissre Holding, Inc., 771 F. Supp. 56 (S.D.N.Y. 1991).

Miranda v. B & B Cash Grocery Store, Inc., 975 F.2d 1518 (11th Cir. 1992)

Myree v. Local 41, International Brotherhood of Electrical Workers, 1993 U.S. Dist.
Lexis 15457 (W.D.N.Y. July 9, 1993).

Nolen v, National Railroad Passenger Corp., 1992 U.S. Dist. Lexis 776 (N.D. Ill. Jan.
28, 1992) rev'd and remanded, 1993 U.S. App. Lexis 23941 (7th Cir. Sept. 14, 1993).

Norrjs v. Seatrain Shipbuilding Corp., 1992 U.S. Dist. Lexis 6349 (S.D.N.Y. Mar. 20,
1992). |

Odom v. Frank, 782 F. Supp. 50 (N.D. Tex. 1991).

Palmiero v. Weston Controls, 809 F. Supp. 341 (M.D. Pa. 1992).
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Phetosomphone v. Allison Reed Group Inc., 984 F.2d 4 (1st Cir. 1993).

Prunty v. Arkansas Freightways Inc., 16 F.3d 649 (Sth Cir. Mar. 21, 1994) reh’g en banc
denied, 1994 U.S. App. Lexis 10164 (5th Cir. Apr. 18, 1994).

Robinson v. Southeast Pa. Transp. Authority, 982 F.2d 892 (3rd Cir. 1993).

Rodgers v. Western Southern Life Ins. Co., 12 F.3d 668 (7th Cir. 1993).

Ross v. Buckeye Cellujose Corp., 980 F.2d 648 (11th Cir. 1993).

Rupp v. Purolator Courier Corp., 1993 U.S. Dist Lexis 12020 (D. Kan. Aug. 6, 1993).
Salpaugh v. Salpaugh, 4 F.3d 134 (2d Cir. 1993) cert. denied, 114 S. Ct 1189 (1994).
Seibel v. Paolino, 1992 U.S. Dist. Lexis 14488 (E.D. Pa. Sept. 18, 1992).

Shipes v. Trinity Industries, 987 F.2d 311 (5th Cir. 1993) cert. denied, 114 S. Ct. 548
(1993).

shirley v. Chrysler First Inc., 970 F.2d 39 (Sth Cir. 1992).

Snider v. Consolidated Coal Co., 973 F.2d 555 (7th Cir. 1992) reh’g en banc denied,
1992 U.S. App. Lexis 23802 (7th Cir. Sept. 28, 1992) cert. denied, 113 S.Ct. 981 (1993).

Stair v. Lehigh Valley Carpenters Local Unjop No. 600, 1993 U.S. Dist. Lexis 18753
(ED. Pa. Jan. 11, 1994).

Stockard v. Red Eagle Resources Corp., 1992 U.S. App. LEXIS 17699 (10th Cir. July
27, 1992).

Stockett v, Tolin, 791 F. Supp. 1536 (S.D. Fla. 1992).

Stukey v. U.S. Air Force, 809 F. Supp. 536 (S.D. Oh. 1992).

Tourtillott v. Maryland Cas. Co., 1993 U.S. Dist. Lexis 12356 (D. Kan. July 16, 1993).
Troutt v. Charcoal Steak House, Inc., 835 F. Supp. 899 (W.D. Va. 1993).

Truskoski v. ESPN. Inc., 823 F. Supp. 1007 (D. Conn. 1993).

Underwood v, District of Columbia Armory Bd.. 1992 U.S. Dist. Lexis 1297 (D.D.C.
Feb. 10, 1992).



-s-
U.S. v. Board of Educ. of Consol. High School D., 983 F.2d 790 (7th Cir. 1993).
Yacoub v. McGovern, 840 F. Supp. 947 (N.D.N.Y. 1993).



APPENDIX C

Cases where Compensatory or Punitive
Damage Awards Were Reversed or Remanded

Total = 8

Mojica v. Gannett, 7 F.3d 552 (7th Cir.
1993).

Goldsmith v. Gity of Atmore, 996 F.2d
1155 (11th Cir. 1993)

Keeton v. American Telephone and
Telegraph, 836 F. Supp. 171 (SD.N.Y.
1993)

QOdjma v. Westin Tuscon Hotel Co., 991
F.2d 595 (9th Cir. 1993)

Holland v. First Virginia Banks, Inc.,
1991 U.S. App. Lexis 14885 (4th Cir.
July 12, 1991). [2 Defendants]

Carter v. Sedgwick County, Kansas, 929
F.2d 1501 (10th Cir. 1991)

McKnight v. General Motors Corp,, 768
F. Supp. 675 (E.D. Wis. 1991) affd, 973
F.2d 1366 (7th Cir.) cert. denied, 113 S.
Ct. 1270 (1993).

Crutcher v. Kentucky, 1992 U.S. App.
Lexis 11374 (6th Cir. May 11, 1992)

Appellate court remanded award
of $35,000.00 compensatory
damages and $125,000.00 punitive
damages.

Appellate court reversed award of
$15,000.00 compensatory and
$25,000.00 punitive damages.

District court overturned punitive
damage award of $100,000.00 in

j-n.ov.

Appellate court reversed lower
court decision awarding inter alia
$10,000.00 compensatory
damages.

Appellate court reversed district
court decision awarding
$20,000.00 compensatory and
$500,000.00 and $1,000.00
punitive damages.

Appellate court remanded award
of $100,000.00 compensatory and
$1,000.00 punitive damages.

District court reversed jury award
of $55,000.00 compensatory and
$500,000.00 punitive damages.

Appellate court vacated award of
$100,000.00 compensatory and
$135,000.00 punitive damages.
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APPENDIX D

Summary of Cases ResearchedV

Total Number of Cases Where Plaintiff 118
Proved Intentional Discrimination

Total Number of Cases Where Prevailing 76
Plaintiffs Were Awarded Only Equitable Relief

Total Number of Casecs Where Prevailing | 28
Plaintiffs Recovered Compensatory or
Punitive Damages

Total Number of Cases Where Prevailing 2
Plaintiff Held Not Entitled to Damages or
Equitable Relief

Total Number of Cases Where Relief Awarded 12
to Prevailing Plaintiff Cannot be Determined

Total Number of Cases Where Compensatory 10
or Punitive Damage Awards Exceeded $50,000

Total Number of Cases Where Compensatory 6
or Punitive Damages Awards Greater than
$50,000 Were Overturned by Reviewing Court

Total Number of Cases Where Compensatory 4
or Punitive Damage Awards Greater than
$50,000 Were Permitted to Stand

1/ Our research included over 1000 reported Title VII and Section 1981 employment
discrimination cases decided between Japuary, 1991 and May, 1994. In the majority of
these cases, the claims were dismissed before trial or the court or jury ruled that no
damages were available under Title VII or Section 1981. Another large percentage of
cases were settled, or were reversed or remanded with no further information available.
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THE EQUAL REMEDIES ACT OF 1991

MAY 21 Qeglilative day, Masca 26), 1982 —Ordered o be printed

Mr. KsnnNgoY, from the Commitiee on Labor and i-luumn
Resources, éubmitted the following '

REPORT
together wiﬂn
ADDITIONAL VIEWS
To l;nwmpany s 2062)
The Committee on Labor and Humsan Resources, Lo which was
referred the bill 5. 2062) to equalize the remedies available to all
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discrimination,
ered the same, reports favorably thereon without amendment and
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L. INTeODUCTION

Nearly thirty years ago, passed the Givil Righta Act of
W.iLndmarE agoi i the i

piece de to end the discrimi-
pation that for too long had deniéd many Americans their funda-
mental right to equality.

Unfortunately, discrimination has not disappeared from the
American landscape. Although much has been actomplished during
the past m:eem discrimination cantinues to limit the opportu-
nities of women, people with disabilities, older Americans,

. Equally unfortunately, the very laws that prohibit discrimination

ves .

Title VH of the 1964 Civil Righta Act banned discrimination in
employment on the besis of race, color, religion, sex, and national
arigin. Until 1991, it permitted victims of discrimination to obtain
anly table remedies, including remstatement, declaratory and
e e ey o poesatars. ot enitive datioges, 10

W recovery either com or X to
make victims whole for the harm caused by discrimination and to
ey S —

. the Su urt in another anti-discrimina-
tion etatute, 42 Upg.egnsec. 1981, mﬁmm discrimination on
the besis of race and nationa) origin in the making and dorcfﬁf
of contracts. The Court held that section 1981 may ge used to -
m intentional employment discrimination, and that viclims of
discrimination may recover compensatory and punitive dam-

ages under section 1981 without artificial lirsitation.®

As a result of the Court's 1976 declaion, victims of intentional
employment discrimination based on race or ethnicity have been
able to bring suit under section 1981 and recover full compersatory
and punitive damages. Wone:.uﬂpemns with disabilities, end cer-
tain cus minorities who ered identical intentional discrim-
ination, however, have been able to sue only under Title VII, and
as a result have been eble to recover only Title VII's limited reme-

dies.

Congress recognized that there was xo justification for providing

differeat remedies lo different victims of ldentical intentional dis-

crimination. It also recognized that Title VII's limited remedies

hiledtoﬁﬂl{meompenmtnvicdmdinmﬁmal iscri i
would engege in such discrimination, and punish

ﬁmvhodﬂ.harm!hmtho(ﬁvﬂﬂighbdéqd}%l&nw

E

the remedics avadabls fo victims of discrimination pro. . '

ited by Title VIL

Tha now datages provisien, section 1977A of tha Revised Stak =+

utes (42 US.C. sec. 1981A), allows plalntiffs to recover com

mdpunlﬁwdnmmmaddiﬁmtoﬁﬂovn'lequlhhg:;ﬁ: ,;
ensured that '

Unfe the tical process foroed

A iti to leave its
tesk unfinished. The 1991 Act contained a n

of important

! Johnewn v. Rollisxy Bprese Agency, 481 US. 434, $59-80 (15152

3

d’ controversial provisions. When 8 compromise was. finally
Wn included section 1981A’s restrictions on damages. In the
interest of securing prompt passage of the Civil Rights Act of 1991,
including the portion guaranteging the right to es, Congresa

ted the restrictions on damegges, and left to 1992 the task of
ming full, fair, and equal remedies for victims of discrimina-
tion. .

Th ise dameges provision placed arbitrary, fixed ceil-

inge gnmtll::apmunt of d.a.mag};s that victims of dgcpmmauan who
puit under Title VII can recover. The limits range from
g’b’.’goo to $300,000, depending on the number of employees who
work for the employer or other defendant, and cover future pecuni-
o and : hl da.ng ?r!h lix:li!;l apply wit.%r

i uffering), unitive es. These with-
patn a2 emgegregi:mes of the defendant’s actions, the inju-
ries suffered by the victim, or the need to deter athers from engag-
ingAtnt;:mél;: theoc;‘:mpmmise was agreed w0, and before voting on
the compromise bill, a number of Senators from both political par-
mmfm Hmiting the damaﬁa avallable to
ities, and religi m oMey

mised to introduce legidations lifting caps on ag
s;:n as possible after the Civil Rights Act of 1991 became lsw, and
Majority Lesder Mitchell ised to b the tion to the
floor of the Senate early in I&B&d Ou%el:ove 26, tor Kenne-

, joined by 30 0S0TH, 4 .
dy’l"lxo;nEqulLyl Remedies Act would remove the Clvil hta Act of
1991's limitations on damages. It would ensure that all victims of
intentional empiomut;.l ducn;mnatmn can bcfx fully eomp;::agg
for their injuri ose who engage in such discriminatiol
herhaH mya.conunu' table for their actions, and that a meaningful
deterrent exists against such dinu-_xmx_mhon.

IL PURPOSE AND SUMMARY

In the Civil Ri uAdofISBX,Conpupuegtqdanevauory
provigions, 42 US.C. sec. 19B1A, under which victims of intentional
employment discrimination based on race, color, religion, eex, na-
tional origin, or disakility can recover compe nsatory and punitive
damagee. M.hovwer,utﬁu_d_limbonthetotal_apountof
faturg pecuniary loseee, non-pecunlary loeses, and punitive dam-

es a victim may recover. Co .

*Ihe limita range from $50,000 Yo $300,000, depending on the
pumber of employees who work for the defendent. For defendants
with 15 to 100 employees, the limit is $50,000; for defendants with
101 to 200 emplayees, the limit is $100,000; for defendanta with 201
to 508 empl the limit is $200,000; and, for defendants with
more than Mployees. the Limit is $800,000. .

ThoEqualRemediuActnmovest@wsea_rhtrary cops, enabling
victims of intentional e:ﬁloym_m_n discrimination based cn mfﬁeﬁ
color religion, sex, national origin, or dizability to recover Lhe

L.
‘andnnhw‘lthhnvu:mlEmpbymmMnovndby'l‘iunV'ﬂ.uUAC.-c
2000e(bx
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amount of compensstory and punitive damages needed to compes-
gate them for their injuries, punish those who engage in egregious
discrimination, and deter those who migh! engsge in such unlawful
acts. The Act removes a glaring inequily in current law, under
which radal and ethnic minorities are eligible (or full legal redress
for intentional employement discrimination, but wamen, certain re-
izicus minorities, and people with disabilities are arbitrarily limit,
in the relief they can cbtain by the number of employees on the
discriminator’s payrolL _

1L R(sTORY OF THE LEGISLATION

S. 2062 was introduced on November 26, 1991 ‘The bill is spon-
sored by Benator Edward M. Kennedy, ¢ of the committee,
and co-eponsored by Senators Duren&»erger. Mikulski, Packwood,
Wixth, ell, Wellatone, DeConcinl, Adama, Akaka, Baucus,
Biden, Bingaman, Bradley, Burdick, Cohen, -Cranston, Gore,
Hasrkin, [nouye, Kerry, Lauunbevx;. Leshy, Levin, Metzenbaum,
Mitchell, Sarbanes, Simon, Wofford, Dizon, Pell, Dodd, Moy-
pihan, and Specter. _ .

The Committee on Labor and Human Resources compiled an ex-
\ensive record on the need for unrestricted comrenuwry and puni-
tive damages for all victims of intentionel employment discrimina-
tion duri.nﬁ its copsideration of the Civil Rights Act of 1990. As a
result, no hearings were held an the %Remedxu Act. o .

The committee met to consider S. on March 11, .1992,.No
amendments were offered. The bill was reported favorably-out of
committee by a voice vote. A

IV. BACEGROUND AND NEED FOB LEGISLATION

In the Civil Righls Act of 1991, Congress taok a gignificant step
forward in the ongo'm$ effort to rid America’s workplaces of unlaw-
ful discrimination, Before the Act was passed, many victims of in-
tentional discrimination had no meani remedy, there was no
meani deterrent, and those who engaged in egregious discrim-
ination ficed no meaningful punishment. - .

Unfortunately, the 1991 Act only- partially cured this problem.
Asthough it me victims the right to compensatory and punitive
damages, it limited that right, As a result, it failed to_provide full
and equal remedies for all victims of intentional employment dis-
crimination.

_The limitations on damages create an unjustifiahle hierarchy of
victims of intentional employment discrimination. Two people who
suffer identical harm may not receive the same remedies, even
after separate juries decide that they deserve equal compensation.

For example, if a defendant intentionsally discriminates on the
basis of ility and a jury essesses dama‘ges above the statutory
limits, that defendant would not be liable for & full remedy. Simi-

- Jarly, a person who faces sexval harassment at wark may not be

com ted adequately for the harm she suffered On the other
h if the same defendant discriminates in the same manner on
the basis of national origin, the victim’e recovery would not be arti-
?cinlly limited. No law tan remedy injustice il it ls unfair on its
ace.

.“;-' N

b

Congress has created a which values injuries suffered by
women, people with disab itiee, and certain religious minoritiee
less than the same injuries lufferednlz)mcinl or mingrities.

could not have meant to condone this two-tiered system of
justice. It is unconscionable and must be co: .

Moreover, the cape deny a full remedy to the most severely in-
jured victims. They a! ynotonlytopumhvedmagee;they also
restrict the amount of E:m:mges that can be awarded to compensate
victims for their proven future pecuniary losses snd for their non-
pecuniary losses, both present and future. As a result, a victim who
noeds extensive future medical treatment, who suffered large losses
in her future earning power, who suffeved permanent damage to
ber professional reputation, or who suffered sqvem_mental anguish
will receive only ial compensation for her injuries. o

The caps also protect the worst violators of America’s enti-dis-
crimination laws. Employers who engage in less egregious actions
end cause more limited injuries will be held fully responsible for
the harm they caused. Those who act in the most outragecus and
indefensible ways, or cause the moet severe harm, will be shielded
from full liability. . . .

In addition, by limiting the damages available to victims of in-
tentional discrimination, Congress has enabled emvlzﬁ)(en to
“budget” for such discrimination. Knowing that they not be
beld fully accountable for their actions, unscru alous employers
have only a hmned i.neenﬁvo to ensure that workers are not sub-

;echedtodmcnmnnmn.Sucham T8 cau '-e.wh_etlzritis
more profiteble to rid their worip 2 of dismmnnqt):&or to
permitthediscriminaﬁmnndpayonlyhmmddnmaguxf

ey are

The Civil Rights Act of 1991's limitations on damages run con-
trary to Congress’ recent efforts to strengthen protections from dis-
crimination. For example, four years ago In tbe Fair Housing
Ammdmeu nmmAﬁggf 1988, 7 gave victims of housing dis-
erimination the right to sue for X .
a serics of Supreme Court decisions which had limited the reach
and effectiveness of various civil rights laws. This i not time to re-
verseooumandabandonthoaawhosuﬂexfroqunhwﬁxlcﬁscrmx-
nation. Congress must reaffirm the basic principle that these who
violats the civil rights laws must be held responsible for their ac-
tions, and that those who are victims of discrimination deserve a
full and fair remedy. To do lees the eerious threat
that discrimination cantinues to pose for many members of this so-
ciety. . . ,
7or all of these ressons, the committee concludes that Co
uhoulg8 r]:::ove the limitations on damages contained in 42 US.C.
sec. 1 '

V. CoMpTTREE VIEWS \

Section 1981A’° limitations on damages deny equal treatment to
women, religious minarities, and persona with disabilitics.

Section 1981A's limitations on damages send a very clear mes-
sage to- women, people wi i and religious minorities

e,
across America: under the very laws that purport to protect them




6
from discrimination, they are not treated as equals, but as second-
clasa citizens.

By limiting the damages available to certain victims of intention-
al employment discrimination, the law gends the message that the
discrimination they suffer is less serious, or less worthy, or less re-

than the discrimination suffered by other groups. 24
mesiage runs counter to the fundamental principles of equality
that undeslie America’s democratic gystem of government.
~ Other victims of intentional “mination, both inside and out-

side the workplace, are not subjected to the kind of srbitrary, abso-
lute ca) contained in section 1981A. Racial and ethnic minorities
who suffer intentional discrimination at the hands of their employ-
ers, or any other persons with whom they contract, tan recover un-
limited compensatory and punitive under 42 U.S.C. sec.
1681.%> Americans who suffer intentional ege discrimipation in the

dam
sons who suffer intention
fiouging can recover unlimited
under the Fair Housing Act.® Women azd ’
alrlﬂ:l discriminated against by educational institutions recei
eral funds can recover unlimited s g3 can people w:tﬁ
abilities, blacks, ethnic minorities, i
iecriminated against by any recipient of federal funds.” Those who

suffer intentional v;oiqtio_nn o their ¢

al discrimination in
compensatory and punitive damages
ifls who are intention-

fed-
dis-
are

both - com
1983.° Indeed, arbitrary caps on
nation's civil legal system generally, AWE
America’s civil rights laws e:rreen a clear, fundamental princl-
ple: those who suffer intention discrimination d
ics. and those who engage {n intentional discrimination must be
held fully accountsble for their actions. . .
Section 1981A rejects this basic princiﬂe. [ts arbitrary limits oo
damasges protect d‘wee who break the law and deny equality .to
those whom the law is supposed to protect. Women, people with

1 See Johnson v. Rail Agensy, 421 US. = 859-60.
+29 U EC. eecs. Sar e, alem). )

+ 42 U.BC. wec. 3513Kz).
s Franhlin v. Guinnet} Oounty Public Schools, 112 9. CL 1028 131992
4 Y ing in noteht -wld_nppg equally &

ahility in prograxs
lwbiuu discrimina

viisw mw“r-unl fonds) See T v. Weld X .
(o (hh;i.lu A8, 1982) (in Lght of Suprems Gourt's hoMing (n Prandlia, damages are evailatle

itakion Act.

s See Carey v. Piphus, 435 US. 247 (1888) (compensatory lndudi.ngd.nnmlh
mental sad ﬂ:nthu! distress, wro aveilable lmﬁl ' P23
862, 897 Q0th Cur. 1681,
nudmlwh tf‘;r to >
leDoaial, am 3880, 140 (4 g
compensatory damsga award of $300.000 .

<
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disabilities, and religious minorities are not second-¢! citizeuns,
and they must not be forced to sccept the second-class remedies in-
cluded in the compromise Civil Rights Act of 1991. :

Unrestricted damages will not lead to o “litigation explosion’ or
result in excessive awards }

. A _ standards lo examine intentional discrimi-

: nation claims under gection 1981 of the Title VIL.* As a result, sec-

2 tion 1981 T}'ovxdep the moet meaningful predictor of the effect of

imitations on damages in section 1981A.

‘ examines the history of litigation under section 1881,

it becomes apparent that removing the limitations on dameges will
not lead to either excessive damage awards or an excessive number
of claims. A comprehensive nationwide study of cases brought

under section 1981 between January, 1980 and December, 1990

found that plaintiffs won only 121 section 1981 cases during this

period—an average of only eleven cased pev year.10 In 52 of these

121 cases, the plaintifis received or punitive dam-

ages; only back pay. front pay, or othe {e remedies were

awarded. Damages were awarded in only 69 cases—an average of
approximately six cases per year.
~ The study was able to determine the amount of damages in 66 of
the 69 cases. The plaintifl received $50,000 or less in total compen-
satary and punitive damages—less than the lowest of the damages
caps—in 42 of the 66 cases. Plaintifia received damages in excess of
$209,000 in only two cases during the entire eleven-year period.'!
hearings on the Civil Rights Act of 1991 in both the
Senate and the House ol Representatives produced no evidence of
any problems with excessive awards under section 198L. Those who
opposed the Act's damages provision did nat dite even one decided
or settled section 1981 case which they slleged contained an exces-
give damages award.

There are a number of reasons why victims of discrimination .
may choose not to file a lawsuit. Plaintiffs who bring employment
! |awsuits face a series of daunting les, and put
their fessional—and often their'penonal—-reputaﬁona on the
line. To defend against an allegation of discrimination, moset em-
ployers will expose every veal or perceived failure in the vitim's
. profesaianal life, and every real or. perceived weakness ghowm by
- the Title VI prohi)its retaliation

iscri i victims who
. file such complaints may ear that unscrupulous em-
ployers, present or future, will surreptitiously hold their decisions

it

 Flanagan v. Aaron B. Hanry Communily Heaith Services Center, 876 F.24 1231, 1233-34 t5th
Clr. 1389) ('[wihen 42 U.SC. ecc. 1981 and Titla VIl are allaged sa parsilel bases of reliel, the
-mdnmbdwwfmnquudlubdh b
W, Wite, D, Shellon, and A. Dickerson, & Gardner, A;-nlrl of Damage Awards
T Untev Section 1561, p. 84 (Jan- 83 1991) (reprinted in * s on H.R 1, The Civil Righta
1 Art of 1991, H_:LY ore Uw Comnitles on Lebor, Houss of Representa-
:v;n. 102ed Cong., ! Sﬂi:: M(lﬁu.mm'-linhdbrrw
slos.

1 mwm.umdumm Aw&hmdmooﬂ.onodmmm
weas vererssd on appeal. Roliond v. Firet irginio Bands, Jac, +57 P.2d 609 (1991) (rewrond in
& t of Supreme &Iﬂ"l decision in Patizrvo Mclean Credi? Union) vacated, 112 8.Ct. 1152

R V.
) {rexmanded for reconsideration ln light of Civl] Rights Act of 1931).



TWWI w1

]
8 1 9
to enforce their right o be free from discrimination against them. . .the highest of section 1981A’s caps, if 8 weman had been subjected
Working men and women will not lightly.subject themsalves to the . ' ‘to essentially. identical discrimination hased on her and . suf-
public exposure and long-term profesaional threats that accompany fered the sam injuries_ a8 Mr. Holland .did, she would have re-
a discrimination lawsuit.*? _ ceived only $800,000, plus any son of the compensatory damage

Unrestricted compensatory and punitive damages do not offer a award not subject to section 19B1A’s cape. The bank, despite ita re-
“pot of gold” to those willing to sue for emp‘}:ﬂnent discrimination. fusal to remedy obvious, outrageaus diserimination that resulted in
For 8 number of reasons, many plaintiffs choose to put their ' a worker bei fired from his job—or even, as the court fopyd. o
experience behind tbem rather than bring suit. . - acknowledge there was 8 prob}em——wodd have had its liability re-
Section 1981A's {im_ila!iou deny a fair remedy to those who asffer || d“gdnmh?u‘xwam Ine.,’% a black worker suffeced

the worst injuries , geveral years of discrimination. He was denied training that his

Although the history of gection 1981 litigation indicates that white coworkers received and that he tedly requested. He was
many awards would not be affected by section: 1981A’s cape, certain denied pay raises equivalent to of his white coworkers. Ul
section 1981 cases illustrate the Uﬂ! of imposing arbitrary matelyg waa fired, and was unable to find axother job for a "sig-
limits on damages. o : L nificant” period of time.

For example, the plaintiff n Holland v. First Virginia Banks, The jury awarded the plaintiff $176,000 in lost wages, $123,000
Inc.'® a 46 year oid black male, was subjectad to & cam of for the emotional distres associated with Anheuser-Busch's inten-
recial hargssment which ended only when his supervisor him tional discrimination, and $9 million in punitive dmagglbq'l'he
in retalistion for his decizion lo complain to 8 more genior com court of appeals reduced the punitive damages award to ,000.
ny © . to the trial court's findings of facts, the plain- Anheuw-%usch did. not e_hn]ﬁm@a the award for lost wages, and
tiff, the first black employee in_his facility, was warned by a co- the court explicitly upheld the $123,000 emotional distress aw

| worker when he fimst began work that “he should be careful since Although Anheuser-Busch would be subject to section 1981A's

; he was the first black employee in the office.” True to the waming, highest limitation, if a persoa had sufl equivalent discriming-

3 the plaintifi's supervisor shortly began W racially barass the plain- ficn based on her religion, she would have received only $300,000

: tiff. He refe to the plaintff damunm%namesuuchas fm.w.uhjeamm.g tmgtsms,OOOImthmthajury

} “Chicken Little.” “Chicken George,” “Sparerib Ki » ‘“Watermelon and the court found that Mr. lett wee entitled to.

‘ Man,” “Watermelon Kid,” or “hi Boy” The supervisor told the Because women, certsin religious minoritizs, and persons with
planﬂ' in the presence of his co-workers “that be had seen a dead : disabilities have historically been pi'emted from recovering dam-
coon in the road and thphﬂnﬁﬂmuhﬂm’ﬂnd : ageu.e'xisﬁnsoouncamdonotmnmln detailed information on

; make stew for hia family.” On another occasion, he told the plain- the injuries these victims have suffered. However, thero are &

E $iff that he couldn't have any donuts “because they had not been number of reported cases which demonsirate that women, mus
fried in chicken fat or chickes ﬁ_ﬂ‘-" ! . minorities, persons with disabilities ars gubjected to similarly

The plaintiff endured this haressment for nearly @ year. His gerious acts of bumiliating, debilitating, and financially destructive
complaints to company officials resulted in no meaningful re- discrimination. They deserve fair and equal remedies for the inju-
spanse.lqt.behic:nd. he was i\iurgz':nthejoband,whﬂehewns ﬁ“theymfmgdwmﬂ“_ “hen she ldh .
recupersting, his superyisor - - For example, Nan! Phillipe was fired when told her employ-

e fudge found that the plaintiff bad beor, mbiocies B L, | For exmmple, Mooy e Do no only loat her ob, b% B 5,
extensive campaign of severa harssement. 1t found that his her family’s lwnrlh ¥ \surance. Unable to pey the medical bills ehe
mploycfareacﬁonwasmitj‘llytodonythauhemo-ealhmhadj {ncurred during her pregnan . and delivery, she was 6% y

< nnd.whenitbecameammntthnhqchudenialmspu-, auedbythohospital.vhichammndloandammhdhher
rious, to “resort{ ] to & belitlement of the claim by characteriziog home to collect the judgment. Her family was barely able to make
the conduct as the type of kidding and joking that normally goes enda meet and went desply into debt, beyond the medical bills.
on in the work-plece.” Aocca ing to the trial court, even by. end v When hev case finall went to trial, the court found that she
of the trial the defendant had not acknowledged or Ry : been a victim ‘of sex discrimination. She' was BV
even recognized the injury that the supervisor's unls conduct ) back pay and compensation for her medical «costs—but she.recov-
inflicted. . ) _ A4 ered absolutely mothing for the years of stress, hurailistion and fi-

The awarded the plaintiff $20,000 in wmpensawr{ damages S ’ C 1
and $501,000 in punitive damsges. Even though the delendant ia T+ 552 7.24 154 (1st Gz 1987 . '
the case was a large employer which would have been subject to 18 HBOC v. Service Nam Co. 498 Fad 968 (dth Cir. mmnum{n- nd the
ST £ L3R PO e B S e ot

14 Of, Mitchell v. OuAir, Inc., 52 ¥ Bupp, 636, 843 (M.D. Ohio 1988 that o plalotill ' wn--u-c.nm.uu.e,m'x ‘reprinted in “Tlesrings o8 " The Civil Rights Act of
b s Al P b A N S s e
u,,.%gm,gu»mmué‘mm.ﬁ{ saticpeted B e A zmumuwmzmﬂmeinmmwhmwﬁ
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pancial bardship caused by her em \oyer, or for the permanent
to her credit rating. Althougﬁ e could now recover more
complete remedies, the compensation to which she would be enti-
tled for %r injuries would be subject to the artificial cape.
Vi ni worked in a Navy ghe
yhnmssed,diecrhnimwrilydmiedasalsryincrease. and
eventually discriminatorily discharged by her supervisor, the offi-
cer responsible for enforcing workers' rights to equal employment
opportunity.'® After she was fired, ahe was unsble to fin another
She lived in poverty, forced to scrape by on borrowed maoney.
She did not have enough money to eat properly and she lacked
medical oovaﬁe. When she was finally able to afford a dentist,
gbe lost seve uethbecaunofherhckdmedicalmwm
her case went to trial, she proved her claim of discrimination. She
received back m, and was offered reinstatement. However, the su-
isor who emguedinthodiscriminm.ionwasaﬁllworkmg
In the EEO office, and she felt she could not return to her previoua
jobundersuchchcumtanw.Shetookeadymﬁnmentlnmd.
which resented an additional financial loee. Yet she received
or that loes, her medical Injuries, or the stress and humili-
ation caused by the discrimination. Even with section 198L(A's im-
proved remedies, her compensation would be limited, and might
not give her a complete remedy.
Dr. Jean Jew, a i

thirtees years of in the denial
of a promotion and permanent to carver.t’ Male (acul-
Dr. Jew of maving up in ths

A ) A 460 (BD. Va. 1990,
1 S v. Unin. of Jows and the 'fwdacumdlm'lwl'.mmﬂn
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ate’s sexual harasement of a co-worker was viewed 88 insignificant.
When she was denied partnership, Ms. Ezold left her firm. She was
unsble to find comparable employment;. ghe believes that her
career has permanently beea sidetracked and her earnings poten-
tial permanently reduced. . .

Women, certain religious minorities, and people with disahilitieg
are ing i moving into prestigioua and lucrative professions
such as law, accounting, medicine, engiaeering, computer program-

i d inning, slowly, to break dovwn the
“glass ceiling”’ that has restricted their access to_ﬁunerica‘u board

rooms and corpoiate keadquarters. By arbi limiting their
right to be com ted when they unla digcrimination,
section 1981A’e limitations deny their inte high-level, hi

paying positions of authority and
discrimination which continues to block their path.
Existing law protecls against excessive or unfair verdicts ’\%
Those who argue that wamen, religious minorities, and people
with disabilities should be denied full and fair remedies essentially
contend that juries cannot be trusied to a in discrim-
ination cases. This attempt to constrain jurics’ decisionmaking au-
thority iﬁ:m the centra) role juries have played throughout this
tory. Indeed, the Framere' faith in the jury was
sodeepth.atth_exitgeh%tiﬁa'nrytrhlisonedthefewﬁ te explic-

Thesemgumenhalsoigncmtbncbeeksthelegalsyﬂexphppom
to prevent unfair or excesgive jury awards.'® Although juries are
responsible for detérmining the amount of com psatory and puni-
tive damages, lﬁlsundmdsguidothair ations. The Civil
Righta Act of 1981 explicitly provides that compensatory dsmages
are available only where the plaintiff proves intentional discrim»
pation3°® General legal principles require that com tory

awards must be rupported by the evidence, must justly and

i pensate the plaintiff for the injuries caused by the de-
fendant’s conduct, and must not be based on speculation or sympa-
th."Astopuniﬁvcdamm!heCivﬂﬁgthctof 1991 pro-
vides .that these dnnm are available only where the plaintiff

the defe n . . P,

the
extent of the harm to the plain ¢ defendant :
and may depend in part on the wealth of the defendant and the

1242 US.C. esc. {96 LADILL
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' with 50 ploy-
verdict’s potential for deterrence.3? Moreover, both trial courts and v;&ps.:) '-'rhd:mcffm“'m,-'{,‘zf, °§ln§smm:? %qwm isommgmr _mox%w o: ya

courta of appeal?f mt:g reduce or yasatt‘a compensatory and punitive number of reasons.
damage awards if they are excesaive. . ' First, it violates the fundamental princigle underlying S. 2062:
The legal system’s existing protections shield defendants from ex- _ that all victims of intentional employ‘:nent 'ili.crimimuon in viola-
cessive ar unfair ewards better than “b‘t";:ﬁ- acrosa-the-board tion of Title VII should be entitled to the same remedies, Just as
caps do, without sacrificing victims rights to and fair compen- \ there s no justification for denying women, religious minorities,
sation. Hather than ;ntqcu'ng employera fran excessive damage and people with disabilities equal remedies in all Title V1I cases,
awards, section 1981A’s limitations will shield lawbreakers from there is no justificaticn for denying them equal remedies merely
z\‘fl‘lsz'esponSIblllf.y for their actiona and for the damage that they because they happea to wotk for an employer with fewer than 50
employees.?® : .
Section 1981A% restrictions are not a form of tart reform : écmd. 'll;itle Vl:‘] alreaedn{ mh‘%:;l %;:nnfgd:;‘:]:;z:g
. . . . . businesses by exe
hnx;}m‘. the p;“,)ﬂwqtloqs described ebove, there are imperfections Congress degded mt;re'unamng{) ;em ago that employers with more
America's civil justice system. It has beon argued that the than 15 employees should be subject to the requirements of Title
nation must overbaul its legal system, and that the limitations on VII. No reason now exists to relieve these employers of full respon-
es are 8 first step toward comprehensive tort reform. The aibility if intentionally violate that law.

committee finds that this is untrue for two ressons. . . Third. such an arbitrary exemption could shield egregious dis-
_First, the conduci at iseue in section 1981A suits are intentional crimination, including cases in which the owner actually engaged
violations of America’s moet basic promise of equality, violations in the discrimination, For example, during on the Civil
which deny the victim's right to equal opportunity. They are funda- Rights Act of 1991 the Labor and Human Resources Committee
mextally different from the aclions at issue in medical malpractice heard Pat Swanson describe her experience as s victim of severe
i?ngé d-l‘al: Conll product liability "m'ﬁc"h“d ‘h?tedmr herassment at the hands of her bogs, a part owner of the campany
thoss urring Cont yPI w;;dneghgen::r cates—w. are cited by for which she worked.’? Ms. Swanson was subjected to a barrage of
ose “TDGCODN opt tort reform. I extremely humillating and ing actions and comments. Her
Second, it is tremendously misguided to believe that limiting the bosa e ed in repeated, unwanted physical contact His campaign
remedies available to a single set of victims for a single type of of hamnent left Pat Swanson feeli humilisted, anxious, and

imw, merely because such victims have historically been denied Cnable to concentrate. She could not quit because she was her fam-

treatment under the laws, is a meaningful or effective way of e She : eadsc alress-
ﬂdreasing the complex problems facing the nation’s civil litigation: i?t:dm;lee;?cﬂoﬁ'mrde:ug%nmr lhmerehl:mbanm 'iina the - sanr?-e
'cy:‘em- ol l businesa o her cmplqyueil:‘ mdhlhe litved in fons‘t:;t Aflefrho E:;tl"i?
ngress should not carve oul o ial exemption for exployers with business colleagues wo e how she was treal .
e fraam, il 2t el e, Ty ke o8
It has also been suggested that Co should attempt to ac- T employer, hex ony co o O .
commodste the interests of emall business owners by lifting the y car dealership. If in fact there were fewer 50 &mployeea. "m
i workplace, her anploay::rwoulq be protected by the sp:
R e §52 728 ot 207 (i | 24 Torte wect bumnmciemtﬁ:: le lyl,at.lmwmnntthehndofbmnwpenon
Rousistt v. Anheser Basch Restateen secticn : Congress sho writing laws . .
s ol T L O e e T O i e | . oo e asbount,of dambges that ¢ plaatif an 1o
rpens dning &by o e Romsidar tod, fguch dumages wres weerve) ' cover does not cause the oost of the injuries to disappear. It simply
Secobieh thle] dua) prirposs of punlshmeat and deterrence” and as e e foatian, | shifts those costs, forcing the victim harsdfhﬁfora@onof
may conmider the defendsnts finantal ciraumslances), Lnstractics T7-5 (panitive e . : the harm caused by the defendant. -Altho employers may
SEfury decidae b0 ooy D prosudionor e et any parey o Eos Joond have limited resources for payi lm ents, individual vic-
T e s Misehell v Kol 1russammmﬁr).euf.auu.ml'mxm1m iras &re ally even lecs °'°emjnp“"h° i ::d th ;
e e Machell v K O L B O et Sofniaak s ootion for Dew trlal m‘ed bills, decreased potential, oter
uniess plaintiff remittitus on punitive damages & Rowles v. A 1Y
Inc, FU s (in euil brought undes section 1381, court redused punitive damages
ﬁwﬂnﬂﬂmbmmxmmnlbﬁMJu.ﬂ. * secticn 1017 (although — 1
Mmgmﬂyunw] ta eet aside urynwdm;xﬁbcl- the verdict of @ jury Ia 4 Sop, 0.9, S 2058 (1(8nd Cong.. 1t Bees. (1491, - .
subjert to the supervizion of mn...bncusnl (although the amount of damiges to 1 Sy of 8. 2062 have not to eapand Titls VII's overage by removing the
be awsrded ‘vests in the disretion of the jury, and courts wre rslustant to Interfew mmm‘mﬂmmmmn 6@?&1&&.&5@““!6@@'
such a verdist, & may be set aside e exoomive by the trial court, or on ';"{:E &fferent treatmant of amilazly situatal victime dicrimination. & 2062 will ensure that all
most Juriadickions the Erial eourt. a» s conlition of eutering Judgmens upon the or victins of discriminakioa who are by Thtle VII—ie. il permeca who work far smploy
mdahm-awtkadaﬂmm‘mju nt, [n & proper case, ay require a remdt ) era with 16 cr more employees mmwwmmudm
e ot o od ot entered or e v e S o u pultim da A ol Rignte Act of Lm'Wntfm i e  ttes on Latvr sad Human Ressurces,
mqum-mmw«mmd@am‘hw«mmm United Gates Sevate, 1015t Coug., 1s8 Bess., at 156 (196%).
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Fifth, an exemption for businesses with fewer than 50 employ
is not a minor exception. Five million, seven hundred thousand of
the nation’s 6 million businesses—95%—have fewer than 50 em-
ployees.2? 38 million of the country’s 88 million workers—43%—
are employed by conpanies with fewer than B0 employees.2®
inally, removing the caps on will not expose small
businesses to unfair risks while they develop an understanding of

the Americans with Disatilities Act’s requirements. The ADA itself

includes a phase-in provision to protect the needs of emall business-
¢8.39 Moreover, although ADA extends protection from discrimina-
tion besed on disability to g;'waw sector employees, there is a body
of case law under the Rehabilitation Act that can guide private
sector employers in their effort to understand the new law’s re-
quirements.3? In addition, the Civil Rights Act of 1991 ensures Lhat
employers who reasonably and in good faith attempt to accooumo-
date & person’s disability will sot be liable for damages.?? Finally,
S. 2062 would merely lift arbitrary reatrictions on damages for the
most egregious violations of the ADA, almost two years after the
Act’s pasage. This would nct impose an unfair or unexpected
burden on employers; indeed, the changes made by S. 2062 are
much more limited than the 1888 amendments to the Fair Houging
Act, which simultaneously extended the Act to prohibit diserimina-
tion on tl'ts basis of disability and provided for unlimited punitive

Americans know that discrimination continues to restrict the op-
portunities of women, people with disabilities, and certain religious
minorities, and that it can impose very serious financial and non-
financial costs on its victims. It is unfair to suggest that the 38 mil-
lion Americans who work for companies with fewer than 60 em-
ployees should be denied equal treatment and forced to bear the
costs of their injuries, merely to protect those who intentionally
deny equal employment opportunity to their workers.

--umm&mudu-mux.wm'wmm
[45:§ &LI\INE'M 1688." Teble 1b Minited Staten—Eatablhhoents, Empicyses, and Payoll by
lm.i‘ultyu by Employovent-Sizs Class: 1988).

10 Under 41 USC. sec. 12111{5XA) sxaployere with betweso 15 and 25 employees are nc sud-
mmm.mmwommmuﬁmunm,ommmlm .
31 S “The Americans with Di 'ﬁ-Mdlm,“Rﬁd%nhmmw
2]

Diashdiil
Labor and Haman Resouross, No. 101-116, 101t Cong., st (Aug. 20, 1989) (ADA's
definiiion of the term * '“immhkbtbdcﬁnhlandhbm"[ndhﬂudﬂlh
Landicaps™ in section the i 'nMdlmnndemﬂcu{uM';mmimln-
WMMWthHmMWoMDWdhm‘b
dividus] with handicape™ 1o (he regulaticns ementing ection 604 of the Rehakilitation Act,
and the Depertment of Howlng and Urban - hnuthdthnnhﬂmm
mur&wmmumalmmbbm fnition of the term * .
#y” in the ADA) .
o g2 U.S.C. sec. 1981A%aX3 provides that:
1n cascs whare o invoives the yrovixios of & reasonabie accom-

discrizmnatory practics ] t
o esstion 1OXDBY5) of the Americans with Diesbilitios Act of 1990 or
lmpluu.-uﬂ.\;hndh: 501 of tha MﬂuﬂdelSﬂ.d&mm .

net be avarded under secticn where the covered entity demonsirates

clﬂhm&&nmmm'ﬁhwbmm the cor

Monwwmmhudd.bidmdbndmhamnﬂomm

ammmmmwm-mu%nwmm
. 1

woild rol case an undue hardalp on the operation of the
oo Ralr Howsing Amendments Act of 1568, Pub. L. 100430, 102 St 1619(Bept. 13, 1389)
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Section [.981A's limitai 3 ¢ te false and perverse incentives for
victims of multiple forms of discrimiuation

_l’gople who suffer discrimination on the bagis of race or national
origin combined with sex, dmlnhtg. or religicus minority status
have recourse under both sections 1981 and 1981A. These p ifYfs,
who may have different independent causes of action arising out of
the same or different factual situations, may proceed under both
sections and recover dameges under each for the independent
causes of action. For example, a woman who suffers both racial and
sexual harassment, and is injured in different ways by eech, may
challenge the race discrimination under sections 1981 and 1981A,
and the sex discrimination under eection 1981A. M she is success-
ful, she may recover for both clajms.**

Howerver, the differences between sections 1981 and 1981A may
force the plaintiff artificially to se te a course of discriminatory
conduct into distinct portions for example, attribute cerlain
acts to race discrimination and other acts to gender discrimination.
This defies logic, and denies the experience of the victim. In many
instances, discriminatory conduct cannot be separated in euch a
manner. The victim is discriminated against both because she is a
woman ard because she is a racial minority.

Although in such a case the plaintiff may file a combined claim
for race and sex discrimination, if her damages exceed the limita
imposed by section 1981A the trial court will be forced to address
the difficult question of how to apply the damages caps to an
award which cannct be segregated by statute, without denying the
victim ber right under section 1981 to receive full compensation for
her racial discrimination claim. :
Removing section 1981A % restrictions on da is consigtent with

the compromise reached oa the Civil Rights Act of 1991

Congress’ efforta to provide equal, fair, and adequate remedies
under Title VII were part of a much Im}er and more complex un-
dertaking. In addition to addressing Title VO's inadequate reme-
dies, the Civil Rights Act of 1991 reversed several Supreme Court
decisions which had made it significantly more difficult for victims
of discrimination to bring suit and prove their cases. When the
struggle to enact a fair, full damages remedy became intertwined
with other controversial provigions in the Ad, and a compromise
contalmn& limited damages was offered; supporters decided to
agree to the compromise, and geek uncapped damages separately.
“C(oiﬁnu the Civil Rights. Act to ensure that its vitally
n provisions became law. But before voting for the Act, a
number of members of Cot:ﬁrm—includlng one of the compro-
mise’s chief architects—sta their o ition to the caps and ex-
germsed their intent to introdlce:legm' tion to- remove them. The

nate Majority Leader promised to bring such legislation to the
floor of the Senate early in 1992. : )

The Fqual Remedies Act has been introduced, and Congress must
now finish the work it began last year. It must remove the limita-

19 Although such plaimtifis could recover separately for s causes of action, they could
mmdoublnxnmauforthumah-muudh sarne (aotw and drcumsiances
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tions on damages, and finally give women, religious minorities, and
pecple with disabilities equal treatment under the nalion's civil

Conclusion

Congress must decide whether it will accept a legal regime which
values the injuries suffered by women, re. igious minorities, and
people with disabilities less than identical injuries suffered by
others, end which on its face discriminates between different vic-
tims of intentional discrimination. Congress should not deny the
right of those who are injured by intentiopal discrimination to full
compensation, and fair and equal treatment, in the nation’s courta.
For this reason, the committee concludes that the Equal Remedies
Act mus! become law.

V1. TasuLATION oF VorES CasT IN COMMITTER

The Equal Remedies Act was brought before an executive sesgion
of the Labor and Human Resources Committee on March 11, 1992.
No amendments were offered’ The bill was veported favorebly out
of committee by a voice vote.

V1I. Cost ESTIMATE

U.S. CONGRESS,
CoNGHESSIONAL BupcEr OFPICE,
Washington, DC, May 21, 1892,
Hoo. Eowarp M. KeNNEDY,
Chairman, Committee on Labor and Human Resources,
U.S. Senate, Washingion, DC.

Dear MB. CuammaN. The Congressional Budget Office has re-
vised its cost estimate of S. 2062, the Equal Remedies Act of 1991,
as ordered reported by the Committee on Labor and Human Re-
sources on March 11, 1992, to cla;.(')g the assumptions undezlyi
the estimate. It i3 possible that S. 9 could affect direct spendi
CBO believes that the incresse to federal outlays in any year 18
likely to be emall, however, probably less than $500,000. This bill-
would not affect the budgets of state and local governments.

S. 2082 would amend Sec. 102—Damages in Cases of Intentional
Discrimination—of P.L. 102-166—the Civil Rights Act of 1991.
Under P.L. 102-165, federal employees can be awarded compeasato-
a.dnmmen up to a maximum of $800,000. This bill would remove

limitations pleced on the amount of demages that could be
awarded in cases of intentional discrimination involving the federal
government.

It is poesible that removing the limitations placed on awards

- would Increase the amount awarded o increase the number of

cases filed or both and therefore would increase federal spending.
However, there is no information available to develop an estimate.
P.L. 102-166 was enected on November 21, 1991, While the issue is
still before the courts, CBO has assumed for the purpose of this es-
timate that P.L. 102-166 applies to cases initiated after the date of
enactment. Due to the newness of the law and the fact it takes on
average two years to process a case, there is no information on the
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amount of compensatory awarded to federal employees in
cases of intentional discri on.

The law firm of Shea and Gardner reviewed intentional discrimi-
nation cases involving non-federal employess between 1980 and
1930 and found compensatory damage awards ranged from $LOO to
£300,000. There is no limitation on awards for cases not involving
the federal government. Based on this survey, 2 appears there
g;utg%oge few if any awards above the current maximum of

CBO estimates the cost of this bill would be less than $500,000 in
any year. This estimate assumes that S 2062 is effective upon en-
actment. The estimate is very uncertain. It is posuible the abave es-
timate is too low. First, the casea reviewed w?ﬁShm and Gardner
may not be representative of the cases that will be filed againat the
federal government and therefore the information on sward
amounts may be too low. Second, as mentioned ebove, there may
be more cases initiated against the federal gavernment when there
is no limit to the amount of damages that can be awarded. On the
other hand, the estimate may be too high because there may be no
awards above the $300,000 Limit.

f wishﬁmherdeuil»onthisesﬁmte,wewﬂlbeplusedto
provide them. The CBO analyst is Cory Oltman, who can be
reached at 226-2820.

Sincerely,
RoeerT D. REISCHAURR,
Director.

VTII. REGULATORY IMPACT STATEMENT

mdance wit.hull?u}euxxv( of the Standing Rules, m:he ocom-
mi repared the following statement regardin im
of the legiala ption: 8 . pact

A. ESTIMATED NUMBER OF INDIVIDUALS AND BUSINESS REGULATED
THEIR GROUPS OR CLASHIFICATIONS

_ This le islation will ot result in an increase in the number of

llnSng‘Rd or businesses regulated by either Title VI or section
8. 2%2 does not change Title VII's substantive proscription

discriminstion. [n practice, it would affect only those buai-

nesses who may be su y sued for discrimination and agai

whom & judgment in excess of the current limitations may be as-

sessed by a jury.

B. ECONOMIC IMPACT ON THE INDIVIDUALS, CONSUMERS, AND
BUSINESSES AYFECTED

S. 2062 will provide full and equal remedies:to woment,wrggfious
minorities, and people with disabilities who suffer intenti em-
Eloyment discrimination. It will immo no significant economic

urdens on COngwmers or employers. Rather, by remaoving discrimi-
nation from America’s workplaces, the legislation will improve the
country’s economic well-being by encouraging business practices
that enable every working person to achieve his or her full poten-
tiel in the workforce.
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Litigation In wrongful discharge cases, the average award based

PLAINTIFFS' WIN RATE FOR PUNITIVE DAMAGES
IS DOWN SINCE 1991, SAYS CALIFORNIA STUDY

thr u

1991, according to an attorney interpreting data com-
piled by Orrick, Herrington & Sutcliffe, a manage-
ment law firm based in San Francisco.

Since 1991, the perce nt cases in

which plai ecover punitive damages in ifor-
ni ely low .
Siniscalco, a partner with Ornick; Nerrington & Sut-

- cliffe in San Francisco. From January through August
1997, plaintiffs were awarded punitive damages in six
of 62 cases, or approximately 10 percent. Plaintiffs
were awarded punitive damages in 12 of 106 cases (11
percent) in 1996; 11 of 106 cases (10 percent) in 1995;
12 of 141 cases (9 percent) in 1994; and in 11 of 95

cases (12 percent) in 1993, according to data compiled
by the firm.

The percentage of plaintiffs who in_jury
trials also of the averape
jury award, In state and federal-oourts-in California_the

average jury award of punitive damages for January
th

St 1997 mamfmhm_-ﬁ%m

for period from January through December 1996.

The law firm expects to update its data to include
figures for Septermber through December 1997.

The declines in both the average amount of punitive

damages awarded and the percentage of cases in which

plaintiffs prevailed ggn be atisibuted-to-empleyers—n-

creased use of education apd {raining, Siniscalco sug-
gested. Lompanies and their lawyers are emphasizing
training to preveut the t of i at are
associated w punitive damages, he explained.

New Category of Average Awards

In its latest compilation, Orrick, Herrington. has
added a new category of average awards based on
total verdicts reported in wrongful termination and
non-termination cases. Its previous compilations had
included only statistics on awards in cases in which
plaintiffs prevailed —which tended to result in a high-

er average award. Siniscalco said. BH also including
cases in_which_the plaintiff was awar any

alllagcs, the average award is Jower.

Tmm‘aéﬁ'mnm cnables individ-
uals to see “what the likely value is of any case going to
trial.” said Siniscalco. From January through August
1997, the average award in non-terrnination cases based
on total verdicts for sex harassment and sex discrimina-
tion claims was $419,756; for race, it was $207,786; for
age, it was $104,344; and for disability discrimination
claims, it was $52.,007.

11-5-97

on total verdicts was $139.558 in sex harassment angd
discrimination cascs; $486.251 in race cases: $245,949 in
age cases; and $239.538 in disability bias cases.
Plaintiffs prevailed in 47 percent of the non-termi-
nation discrimination c«!!&.&ﬁﬁﬂ'hg 53 of the 112
cases reported for January through August 1997.
Plaintiffs in discrimination cases that include wrong-
ful termination claims prevailed in ;g Eercent. win-
ning 135 cases out of 303, according to tho y.
The compilation of verdicts is gleaned from three
published sources in California, according to Denise
Thomas, a legal assistant with Orrick, Herrington &
Sutcliffe. Siniscalco cautioned that the data on plain-
tiff win rates and average awards do not reflect cases

in which a jury award is reduced or overturned by a
trial judge or on appeal.

Use Data As Guidepost

Rather, the data are meant to give people a “sense” of
what happens to these claims before a jury, Siniscalco
said. The data can “give you some guideposts for cages
that are going to go to trial as to what the range of a
verdict might be in differcnt jurisdictions and for differ-
ent kinds of cases,” he said. The data do not take into
account the facts of any particular case, said Siniscalco.

The information can be used to ascertain both overall
trends and to get an overall view of how diffen
jurisdictions look at employment cases, Siniscalco ex-
plained. For example, state courts in Alameda and Los
Angeles counties had average jury awards of $751,551
and $976,618, respectively, in cascs in which the plaintiff.
prevailed. The numbers “confirm general wisdom t :
these two are the most hostile counties to employers and
the most favorable to plaintiffs,” Siniscalco said.

State Or Federal Cournt?

The numbers compiled by Orrick, Herrington con-
tradict m nt lawyers who say they w Id
rathier be in federal coutt than state court, Siniscalco
remarked. The overa e of cases in which
plaintiffs prevail and the dollar amount of federal
awards do not suggest any significant difference in
cases that go to trial. ,

The data do not address cases in_whi mmary
judgment is_gwarded, Siniscalco acknowledged. He
added that attorpeys may have other reasons for
preferring federal to state court, including the greater
efficiency of the federal courts at managing their

caseloads or a more favorable forum for getting sum-
mary judgment.

By Nadya Aswad

The following tables show the data compiled by
Orrick, Herrington & Sutcliffe:

Copyright © 1997 by The Bureau of National Affalrs, inc., Waahington. D.C. 20037
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Jury Verdicts in Employment Cases

California Verdicts Reported From 1981 through August 1997

Total Awards

. Median Avarage - Yotal Plaintiff Prevailed:
Year Jury Award Jury Award Verdicts Number (Percent)
1981 $ 300,000 $ 490,091 18 1 (81%
1982 136,660 472946 35 22 (83%
1983 76.500 238,221 24 13 (54%
1984 230,000 766,152 29 17 (59%;
1985 252,743 795,343 64 50 (78%)
1986 109,000 268,395 T2 42 (58%)
1987 260,500 866.074 80 42 (52'/91
1988 120.742 610,613 &3 42 (67%
1989 154,007 341,431 ) 28 (67%)
1990 317,135 1.806.034 - 67 46 {69%
1991 278,900 449 668 69 37 (54%
1992 330.000 B16,858 81 35 243%
1983 250,000 429315 95 51 (54%
1994 - 250,000 457,717 141 79 (56%,
1995 242479 439,653 106 58 (55%)
1998 184,000 646,013 106 47 (44%)
, 606.789 62 28 (46%])

' Yotal Plalntifl Prevailed:
Year Jury Award Jury Award Verdicts . Number (Percent)
1981 $ 45000 $ 45,000 18 1 (6%
1982 6,500 54,000 35 4 (1%
1883 150,000 150,000 24 1 (8%
1984 50,000 50.000 P} 2 iT'/.
1885 37.000 44 400 64 5 (8%
1986 30,000 41,318 72 11 (15%
1987 79.500 145,188 80 8 10%2
1988 75,000 201,198 63 13(21%
1988 80.000 81.428 42 T{17%
1990 55,750 270,642 67 23 (4%
1891 200,000 192,611 69 3(13%
1892 200,000 160,134 a 7 @%
1993 86,148 189.998 95 19 (20%
1894 100,000 150,562 141 27 (18%
1985 000 214,965 106 18 (17%
1996 135,420 309,897 108 3 2%

62 1 (2%
: Averege ¥

Year Jury Award Jury Award Verdicts Number (Percent)
1981 $ 200,000 $ 444333 18 6 (33%)
1982 100,000 637.713 35 12 (34%)
1983 11,500,000 1,500,000 24 1 (4%
1084 100,000 498,384 29 11 (38%
1985 250,000 750.884 64 26 (39%)
1986 75,000 225.000 72 (35%)
1987 281,430 11,182,656 80 20 (25%)
1988 305,173 1,161,658 63 12(19%
1989 200,000 284,050 42 7(17%
1980 115,000 3,394,321 87 14 iZ‘I“/-
1981 500,000 661,929 €9 7 (10%
1992 1,000,000 1,187,929 81 7 (Q'Al
1983 235,000 414,995 35 1 (12%
1894 404,500 913,708 141 12 (5%
1995 125.000 225,455 106 11 S“O%
1996 326,000 983,715 106 12 (1'%
1997 150,000 243,786 62 6 (10%

Dala reprintad with parmission of Orrick, Harringron & Sudle A BNA Giaphic

11-5-97 BNA's Employment Discrimination Report
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Jury Verdicts in Employment Cases
Califomia Verdicts Reported From January 1989 through August 1997

Wrongful Termination

. Median Average  AversgesBased  Tolal . PisintiftProvalled: __

lssues JuryAward  JuryAward  onTotal Verdicts  Verdicts  Number (Percent) Z

Digerimination

Sex $ 100,000 $ 319.328 $ 139.558 135 59 (44%)
Sexual Haragsment) (100,000 (273.881) (122,675) (29 ?s 45%)
Non-Harassment) (137.750 (332,23¢9) (17,870) (106 46) (43%)

‘Race 500,000 943,900 486.251 66 52%)

Age 503,000 700,008 245.949 4 26 (35%

Disability 364.119 419.191 239,538 26 18 (57%,

Total 303 135 (45%)

Non-Discrimination

BmaqhoIContra_cUquenam $ 250,000 § 605956 $ 409,783 218 184 (68%)

Violallon_of Public Policy 250.000 1.057.103 575,743 12 61 (54%

FraudMisrepresentation 803.158 862,669 383.408 9 4 (44%

Defamatiorv/Slander 122,750 240,250 60,063 8 2 (26%)

Total w7 - 288(63%)

Non-Termination (Includes suchissues as harassment, failure to hure. taiure 13 promate. demation. ¢'¢ )

Median versgs  AveragesBased  Toll  Pleintiff Provalisd:
{ssues Jury Award Jury Awerd  onTolsl Verdicts  Verdicts.  Number (Percent)
Discrimination
Sex $ 185.000 $ 731.187 $ 419,756 54 31 57%
(Sexual Haraasment) 283,500 %989 ,600 501,862) 22,3 i
(Non-Harassment) 172,500 193,412) 16)(64%
Race 207,788 17 42%
Af: 1 57 984 200.860 104,344 10 4 (40%
Disability 416,058 418,059 52,007 8 1(12%
Total 12 53 (47%)
Non-Discrimination $ 442000 $ 603,600 $ 248,541 17 7 ’41%
Violation of Public Policy 120,000 154,613 66,263 7 }
Breach ot Confract/Covenant
Total 24 10 (42%)
Jury Verdicts In Employment Cases-California Superior and U.S. District Courts
California Superior and Median Aversge Totsl Piaintiff Prevailed:
U.S. Digtrict Courts Jury Awerd Jury Award Verdicts Number (Percent)
[Selecd Caliomia Superior Cowrls not reproduced |
All Califernia Superior Courts $ 264.000 $ 482629 568 314 (55%)
Urited Statos Dislrict Couns
Northemn 216,500 1,344,827 27 14 lsz%
Eastem 495351 450,643 7
Central 276,750 886.010 27
Southern — —— -
Al California
U.S. Distriet Counts 250,000 670,370 61 31 (51%)
All California Courts 263,000 576,499 629 345 (55%)
Data rapaniea wiih panmission of Orrek, Hamingion & Sucitte A BNA Geaphic

11-5-97 Capyrigit © 1997 by The Bureau of Natonal Aﬂalrl inc.. wWashington, D.C. 20037



AKIN. GuMp, STrRAUSS, HAUER & Fewo. L.L.P

1104 (6th Cir. 1987), held that the plaintiff presented
sufficient evidence to submit the issue of intentional
discrimination to the jury, but did not produce sufficient
evidence of malice or reckless indifference to submit the issue
of punitive damages. Similarly, in Stephens v, South Atlantic
canners, 848 F.2d 484, 46 FEP Cases 1729 (1988), the Fourth
Circuit held in a racial discrimination action under 42 U.S.C. §
1981 that it was error for the trial court to submit to the jury
the issue of punitive damages where there was no competent
evidence of "the requisite malice or reckless or callous
jndifference of an egregious character."

E. EEOC Pactors for Determini Appropriateness o
Punitive Damages

The EEOC has listed seven factors that should be considered
by EEOC investigators when determining whether "conduct was
committed with malice or reckless indifference to the complaining
party’s federally protected rights.“ See EEQC Enforcement
guidance: Compensatory and Punitive Damages Available under §
102 of the Civil Rights Act of 1991, July 14, 1992. They are:

1. The degree of egregiousness and nature of the
respondent’s conduct ("[clonduct which is shocking
or offends the conscience is egregious and
warrants punitive damages");

2. The nature, extent, and severity of the harm;
3. The duration of the discriminatory conduct;

4. The existence and frequency of similar past
discriminatory conduct;

5. Evidence that the respondent planned and/or
attempted to conceal or cover—-up the
discriminatory practices or conduct;

6. The employer‘s actions after jt was informed of
the discrimination; and '

7. Proof of threats or deliberate retaliatory action
against complaining parties for complaints to
management of filing a charge.

The EEOC’s standards seem to foreclose the argument that the
underlying intentional violation is, standing alone, gufficient
to support an award of punitive damages.

15
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Summary of Congresswoman Delauro’s
Paycheck Fairness Act (H.R. 2023)

This bill would amend the Equal Pay Act (EPA) and the Civil Rights Act of 1964 to provide
more effective remedies to women who are not being paid equal wages for doing equal work.

#
Enhancement of Egual Paz Reguirements

Nonretaliation provision. This provision would amend the EPA to prohibit employers from
penalizing employees for sharing information about their salaries with coworkers. Currently,
it is unlawful under the National Labor Relations Act (NLRA) to discipline or terminate
employees for such discussions. Because of the difficulty of proceeding under NLRA, it is
essential to provide remedies under the EPA as well.

Enhanced penalties and Class action formation. This provision would allow for compensatory
and punitive damages not currently available under the EPA. The EPA currently provides
anly for liguidated damages — essentially back pay awards — which tend to be very
insubstantial. - This provision would also conform EPA procedures for a lawsuit to proceed
as a class action with those provided by the Federal Rules of Civil Procedure. Currently it
is very difficult to proceed as a class action because the EPA, adopted prior to the current
form of Rule 23 of the Federal Rules, requires plaintiffs to opt in to a suit.

Action. This provision enables the Equal Employment Opportunities Commission (EEOC),
in addition to private plaintiffs, to pursue claims under the new damage provisions described
above.

#
Collection of Paz Information bz the EEOC

Reporting. This provision would add a new category of wage information that by law must be
submitted by employers to the EEOC. It would require employers with one hundred or more
employees to report generalized pay information by race, sex and national origin. This
information would not be available to the public and would not identify employees.

Enforcement and Waiver. In cases of noncompliance with the reporting provision, the EEOC
may apply to a United States District Court for an order requiring compliance. Employers who
find that the requirement would result in undue hardship may request an exemption from the
reporting provisicn of this section and may bring civil action if the EEOC denies the request
for exemption.

Training. This section requires the EEOC and Office of Federal Cantract Compliance
(OFCCP) of the Department of Labor to provide training for its employees to improve the
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intake and processing of EPA claims.

Research, Fducation, and Outreach. This provision would enhance and promote existing
programs at the Department of Labor and direct the secretary to undertake new initiatives that
include: research in the area of sex-based pay disparities and the dissemination of that
information to interested members of the general public; provide information to employers,
such as voluntary pay guidelines, on means of eradicating sex-based pay disparities; assist
State and local information and educational programs on pay disparities; recognize and
promote the achievements of employers that have made strides to eliminate pay disparities;
and convene a national summit to discuss and highlight the issue of sex-based pay
disparities.

Establishment of National Award for Pay Equity in the Workplace. This provision would
establish an award, to be administered by the Women’s Bureau of the Department of Labor,
to recognize and promote the achievemnents of employers that have made strides to eliminate
pay disparities.

Increased Resources for Enforcement and Education

;

General Resources. This provision would bring the EEOC appropriation level up to that
requested by the President for FY 1997 by adding $36 million to its budget. This provision
would also bring the Office of Federal Contract Compliance Program appropriation level up
to that requested by the President for FY 1998 by adding $10 million to its budget.

Targete . This provision would authorize $500,000 in supplemental
appropriations to the EEOC and QOFCCP to provide training for its employees for intake and
processing of EPA claims.

Research. Education. Outreach and National Award. This subsection authorizes $1,000,000
in additional funding for the Women's Bureau of the Department of Labor for the activities to
address pay disparities in the workplace, described in the bill.
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MEMORANDUM
TO: BRUCE REED, ELENA KAGAN
FROM: TOM FREEDMAN, MARY L. SMITH
RE: EQUAL PAY UPDATE

DATE: FEBRUARY 19, 1998

L BACKGROUND

Attached are summaries of the two main bills on equal pay and a list of ideas on the topic
we solicited from DOL, the EEOC, and various outside groups.

According to the Department of Labor, women earn on average only 75 cents for each
dollar a man earns. African American women earn 63 cents and Hispanic women earn only 54
cents to each dollar that white men earn.

The AFL-CIO and Gephardt are pushing this issue. It also fits in with our families
agenda because equal pay is not just for women; it is for families. In two-earner families, if the
wife starts earning more, the extra money helps the entire family, not just the female wage-
earner.

Even though the President is currently scheduled to travel on April 3, April 3 is Equal
Pay Day, the day on which women’s earnings, added to their previous year earnings, equal what
men earn in one calendar year. The AFL-CIO is planning a roll-out on April 3 at various sites
across the country, and if we had some kind of announcement, we could plug into what they
already have planned.

IL. LEGISLATIVE OPTIONS

There are two main bills regarding fair pay that have been introduced, one by Senator
Daschle (D-SD)nd one by Senator Harkin (D-IA). Attached are section-by-section analyses of
these bills. ‘In addition; below is a brief summary of the main provisions of each of these bills.

A. Paycheck Fairness Act - Daschle S.71

The main part of Daschle’s bill is enhanced enforcement. This bill would amend the
Equal Pay Act (EPA) to allow for compensatory and punitive damages. Currently, the EPA only
allows for liquidated damages, which are essentially back pay awards. In addition, the bill
includes a nonretaliation provision that amends the EPA to prohibit employers from penalizing
employees for sharing information about their salaries with coworkers. :

1



Daschle’s bill also provides for the collection of pay information by the EEOC.
Daschle’s bill did not perform a cost analysis for the collection of this data, but merely requests
that the EEOC appropriations be brought up to the level requested by the President in FY 1997
by adding $36 million to the budget. (The President’s FY 1999 budget requests $279 million for
the EEOC -- $37 million or 15 percent more than the enacted 1998 budget. More than one-third
of the proposed increase ($13 million) goes to expansion of the agency’s ADR program.) A
more detailed cost analysis is provided below in the section of nonlegislative options; these
numbers were estimated by the EEOC.

In addition, the Daschle bill provides for training, research, education, and outreach.

B. Fair Pay Act - Harkin S.232

The principal provision in Harkin’s bill is for equal pay for equivalent jobs. The Fair Pay
Act outlaws discrimination in wages paid to employees within a workplace in equivalent jobs
solely on the basis of sex, race, or national origin. However, wage differences on the basis of
seniority, a merit system, or an quality/quantity system would not be affected.

Harkin’s bill also contains a non-retaliation provision, a provision to permit the awarding
of expert fees, a section that provides for the collection of wage information by the EEOC. The
bill also provides for research, education, and technical assistance.

III. NON-LEGISLATIVE OPTIONS (PROPOSED BY EEOC AND DOL)
A. Collect pay data by the EEOC.

Reason for collecting data: The EEOC currently collects annual data regarding the
demographic breakdown of the workforces of private employers with 100 or more
employees and of federal contractors with 50 or more employees. The EEOC does not
currently collect salary data. The availability of salary data would be extremely useful. It
would allow the actual jobs grouped into the broad EEO-1 occupational groups to be
further defined. It would show the extent of differential pay by race/ethnic categories and
gend_er.fc_;_ﬁ'-ihe same type of work. It would improve the assignment of employees into the
proper EEO-1:categories. This data would assist enforcement of the Equal Pay Act and
would assist the Department of Labor in monitoring affirmative action programs.

Currently the EEOC only collects demographic data. The EEOC has proposed two

alternatives in order to collect pay data.

1. The most detailed way to collect the data would add eight salary intervals within
each of the nine current EEO-1 occupational categories. This would cost
$5,599,800, increasing EEOC’s cost from $801,200 to $6,401,000. It would also
increase the public reporting compliance burden hours to 3,684,000 from the



current 464,000. This burden hour increase translates conservatively into
increased public cost of more than $32 million annually.

2. A second way to do this is to create a supplement to the EEO-1 form. This would
not change the EEO-1 form, but it also would not provide data by job category.
Nonetheless, the matrix would have 20 salary intervals and would provide fairly
detailed salary data by race/ethnic categories and gender. This method would cost
$1,598,800, roughly tripling EEOC’s current annual processing cost from
$801,200 to $2,400,000. It would also triple the public respondent burden to 1.4
million hours, increasing the respondent burden cost about $9.5 million over the
current cost.

SWAT Team at DOL to provide technical assistance. DOL proposes $2 million for a
specialized technical assistance team to reach out to approximately 1000 companies.
DOL’s Women’s Bureau technical assistance would include analysis of hiring,
promotion, compensation, and evaluation data to ensure faimess and consistency for
women at all levels within the company. Recommendations for correcting problem areas
could be proposed.

The Department of Labor proposes that the Presndent endorse the following
legislative principles for pay equity:

1. Providing for the recognition and promotion of fair pay practices by employers;

2. Providing for research, education and outreach to encourage fa1r pay practices and
to eliminate pay disparities in the workplace;

3. Providing enhanced enforcement to deter violations of the Equal Pay Act and
other laws;

4. Prohibiting retaliation against employees who disclose, discuss, or inquire about

their wages or the wages of their co-workers.

Other Initiatives Proposed by the Women’s Office at Labor

10-step voluntary self-audit for businesses: The Department of Labor would develop
and make available a package that would give both small and large companies guidelines
to. deterrmne whether they offer equal pay, hmng, and promotlonal opportunities. The

Increase funding for enforcement of the Equal Pay Act and the Civil Rights Act at
EEOC. DOL estimates that it would require approximately $5 million to.support
additional training, travel, and staff to increase corporate management reviews.

Equal Pay Day on April 3 with Internet Chat Room. The Department of Labor
suggests that the President could participate in a special interactive dialogue on equal pay
issues on April 3, the day on which women’s earnings, when added to their previous



year’s earnings, finally equal what men earn in one calendar year. This online dialogue
could pose a snapshot of the magnitude of the issue. For the past two years, the President
has recognized this day by issuing a proclamation.

White House Conference on Equal Pay.

Fair Pay Tour. The President could join the Secretary of Labor during the Women’s
Bureau Fair Pay Tour, currently scheduled to begin in late March, to discuss equal pay
concerns with women’s leaders, business executives, labor union women, and working
women. After the tour, the President could announce one of the above initiatives.
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S.71
SPONSOR: Sen Daschle (introduced 01/21/97)

SUMMARY:

(AS INTRODUCED)

Paycheck Fairness Act - Amends the Fair Labor Standards Act of 1938 (FLSA) and the Civil Rights Act of
1964 (CRA) to revise and increase remedies and enforcement on behalf of victims of discrimination in the
payment of wages on the basis of sex.

Amcnds FLSA to provide for enhanced enforcement of equal pay requirements, adding a nonretaliation

cequircment. Increases penalties for such violations. Provides for the Secretary of Labor to seek additional
compensatory or punitive damages in such cases. '

Amends CRA to direct the Equal Employment Opportunity Commission (EEOC) to require certain employers
to maintain payroll rccords and report to the EEOC pay information analyzed by race, sex, and pational origin
of employees. Applics such requirement applicable to employers who have 100 or more employees for each
working day in each of 20 or more calendar weeks.

Requires EEOC to train its employces and affected individuals and entities on matters involving discrimination
in the payinent of wages. :

Directs the Scerctary to conduct studies and provide information to employers, labor organizations, and the
seneral public concerning the means available to climinate pay disparities between men and women, including
convening a national summit and carrying out other specitied activities. '

Establishes the Robert Reich National Award for Pay Equity in the Workplace, which shall be evidenced by a
medal. Sets forth criteria for specified types of entities to receive such-an award.

Authorizes appropriations to the EEOC and to the Secretary to carry out this Act.



PAYCHECK FAIRNESS ACT

This bill amends the Equa! Pay Act and the Civil Rights Act of 1964 to provide more effective
remedies to women who are not being paid equal wages for doing equal work.

SECTION 1. Short Title: PAYCHECK FATRNESS ACT

SECTION 2: Findings. This section sets forth the basis for this legislation: women's wages arc
morc and more important in our economy and to working families. Despite the existence of the
Equal Pay Act (EPA), women's wages still stagnate at 71 cents to every dollar eamed by a man.
Such pay disparities necd to be eradicated to help families get by, keep people off public

assistance, allow for the best utilization of labor and ensure that commerce is not burdened by labor
disputes or unfair competition. To accomplish these ends, women need more effective remedies
under the Equal Pay Act and more access to information about pay disparities in the work place.

As part of this goal of education and outreach, it is important to recognize employers that have
made great strides in addressing pay disparitics.

SECTION 3. Enhanced Enforcement of Equal Pay Requircments.

(a) Nonretaliation provision. This provision amends the EPA to prohibit employers from
penalizing employees for sharing information about their salaries with coworkers. Currently, itis
walawful under the National Labor Relations Act to discipline or terminate ermployecs for such

discussions. Because of the difficulty of procceding under the NLRA, it is essential to provide
remedies under the EPA as well.

(b) Enhanced penalries. This section allows for compensatory and punitive damages not
currently available under the EPA. The EPA currently provides only liquidated damages --
essentially back pay awards — which tend to be very insubstantial. Without adequate damages,
similar to those provided under the Civil Rights statutes, (here is little or no deterrent effecton
employers. In addition, this section rectifies a long-standing EPA problem. Currently, it is very
difficult for a lawsuit o proceed as a class action because the EPA, adopted prior to the current
form of Rule 23 of the Federal Rules of Civil Procedure, requires plaintiffs to opt in to a suit. This
section will conform the EPA procedures to those already provided under the Federal Rulcs.

(¢) Action by Secretary. This section enables the Equal Employment Opportunities
Commission (EEOC), in addition to private plaintiffs, to pursue claims under the new damage
provisions described above. '

SECTION 4: Collection of Pay Information by the EEOC. V&,&”“ (,\N"
(1) Reporting. This section adds a new category of wage information that by law must be N

submitted by employers to the EEOC. This bill would require only those employers with one
hundred or more employess to report generalized pay information by race, sex and natiopal origin.
This information would not be public and would not identify employees. This information is
necessary to enable the EEOC and the public better to understand the nature of pay disparities in the
workplace as well as national and industry trends.

(2) Enforcement and Waiver: In cases of noncompliance with subsection 1 of this section, the
EEOC may apply to a United States District Court for an order requiring compliance. Employers
who find that the requircment would result in undue hardship may request an exemption from the



requirement set forth in subsection 1 of this section and may bring 4 ¢ivil action if the EEOC denies
the request for exemption.

SECTION S. Training. This section requires the EEOC to provide training for its employees to
improve the intake.and processing of EPA claims.

SECTION 6. Research, Education, and Outreach. This section enhances programs already in
place in the Women's Burcau of the Department of Labor and specifically requires the Bureau to
undertake research in the area of sex-based pay disparitics, dissemninate that information to
interested members of the general public, provide information on means of eradicating such
disparilies, assist State and local information and educational programs, recognize and promote the
achievements of employers that have made strides to eliminate pay disparities, and convene a
national summit to discuss and highlight the issue of sex-based pay disparities.

SECTION 7. Establishment of the National Award for Pay Equity in the Workplace. This section
establishes an award, to be administered by the Women's Bureau of the Dcpartment of Labor, to

recognize and promote the achievements of employcrs that have made strides to eliminate pay
disparities.

SECTION 8. Increased Resources for Enforcement and Education.

(a) General Resources: This section addresses the fact that the EEOC's level of
appropriations has remained stagnant despite an ever-increasing set of new responsibilities,
including enforcerent of such new civil nighs statutes as the Americans with Disabilities Act
(ADA). This section simply brings the EEOC appropriations level up to that requested by the
President for EY 1997 by adding $36 million to its budget. '

(b) Targcted Resources. To enable EEOC to carry out the training of its employees, as

required by section § of the bill, this provision authorizes $500,000 in supplemental
appropriations. : :

(c) Research, Education, Outreach, and National Award. This subsection authorizes

funding for the Women's Bureau's activities to address pay disparities in the workplace, described
in sections 6 and 7. . '
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SUMMARY OF FAIR PAY ACT, S. 232

Section 1 & 2: Title and Findings
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The Fair Pay Act outlaws discrimination in wages paid to
employees within a workplace in equivalent jobs solely on the
basis of a worker's sex, race or national origin. This would not
r____fﬁfapply_to_uage;diﬁferences—that“er‘tHE*rﬁgﬁlt“SY‘E"EEhiority
i system, a merit system or a pay system that relates earnings to
quantity or quality of products. Employers are prohibited from

reducing the wages of an employee in order to comply with the
fair pay requirements.

Section 4. Prohibited Acts
'WWMwameddgmﬁo-rétaliation provisions for employees inquiring about or
assisting in the investigations of provisions under this act.

Section 5. Remedie;w__

Allows for awarding expert fees as part of the costs granted to a
prevailing plaintiff/s. Fees are in addition to other remedies
given by the court, and together may be maintained as a class
action as’ stipulated by the Federal Rules of Civil Procedure.

. Secti.on._s -_~Records .
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Requires employers to preserve records documenting wage setting
practices and file annual reports with the EEQOC which disclose
the wage rates paid for each job classification within the
company as well as the sex, race, and national origin of
employe&s wWithin thése positions. Small businesses of 25 and
under are exempted for the first two years, businesses with 15

and under exempted thereafter. Confidentiality of individual
names would be mandated.

Section 7.: Research, Education, and Technical Assistance

Qm;w-_i-ﬂ—-i1ﬁ; "'° *'o'pfobwie'e-uCatibnEixmétériaié"&ndIteéhniCal"
assistancd®to employers to assist in implementing fair pay
policies. The EEOC must also develop ongoing research regarding

pay equitys In addition, the EEQOC is directed to fnclude a c enn
separate. evaluatio i LoD

“we-ract'srequirements in its biennual report to Congress.
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S.71
SPONSOR: Sen Daschle (introduced 01/21/97)

SUMMARY:

(AS INTRODUCED)

Paycheck Fairness Act - Amends the Fair Labor Standards Act of 1938 (FLSA) and the Civil Rights Act of
1964 (CRA) to revise and increase remedies and enforcement on behalf of victims of discrimination in the
payment of wages on the basis of sex.

Amecnds FLSA to provide for enhanced enforcement of equal pay requirements, adding a nonretaliation
requircment. Increases penalties for such violations. Provides for the Secretary of Labor to seek additional
compensatory or punitive damages in such cases.

Amends CRA to direct the Equal Employment Opportunity Commission (EEOC) to require certain employers
{0 maintain payroll records and report to the EEOC pay information analyzed by ruce, sex, and national origin
of employees. Applics such requirement applicable to employers who have 100 or more employees for each
working day in each of 20 or more calendar weeks.

Requires EEOC to train its employces and affected individuals and entities on matters involving discrimination
in the payment of wages. :

Directs the Secrctary to conduct studies and provide information to employers, labor organizations, and the
general public concerning the means available to climinate pay disparities between men and women, including
convening a national swnmit and carrying out other specified activities. '

Establishes the Robert Reich National Award for Pay Equity in the Workplace, which shall be evidenced by a
medal. Sets forth criteria for specified types of entities to receive such an award.

Authorizes appropriations to the EEOC and to the Secretary to carry out this Act.



PAYCHECK FAIRNESS ACT

This bill amends the Equal Pay Act and the Civil Rights Act of 1964 to provide more effective
remedies to wornen who are nat being paid equal wages for doing equal work.

SECTION 1. Short Title: PAYCHECK FATRNESS ACT

SECTION 2: Findings. This section sets forth the basis for this legislation: WOITIEN'S Wages are
morc and more important in our economy and to working families. Despite the existence of the
Equal Pay Act (EPA), women's wages still stagnate at 71 cents to every dollar eamed by a man.
Such pay disparities necd to be eradicated to help families get by, keep people off public

assistance, allow for the best utilization of labor and ensure that commerce 15 not burdened by labor
disputes or unfair competition. To accomplish these ends, women need more effective remedies
under the Equal Pay Act and more access to information about pay disparities in the work place.

As part of this goal of education and outreach, it is important to recognize employers that have
made great strides in addressing pay disparitics.

SECTION 3. Enhanced Enforcement of Equal Pay Requircments.

(a) Nonrelaliation provision. This provision amends the EPA to prohibit employers from
penalizing employees for sharing information about their salaries with coworkers. Currently, itis
walawful under the National Labor Relations Act to discipline or terminate employecs for such

discussions. Because of the difficulty of procceding under the NLRA, it is essential to provide
remedies under the EPA as well.

(b) Enhanced penalties. This section allows for compensatory and punitive damages not
currently available under the EPA. The EPA currently provides only liquidated damages -~
essentially back pay awards — which tend to be very insubstantial. Without adequate damages,
similar to those provided under the Civil Rights statutes, (here is little or no deterrent effect on
employers. In addition, this section rectifies a long-standing EPA problem. Currently, it is very
difficult for a lawsuit o procced as a class action because the EPA, adopted prior to the current
form of Rule 23 of the Federal Rules of Civil Procedure, requires plaintiffs to opt in to a suit. This
section will conform the EPA procedures to those already provided under the Federal Rulcs.

(c) Action by Secretary. This section enables the Equal Employment Opportunities
Commission (EEOC), in addition to private plaintiffs, t6 pursue claims under the new damage
provisions described above. :

<

SECTION 4. Collection of Pay Information by the EEOC. V&

(1) Reporting. This section adds 4 new category of wage information that by law must be <
submitted by employers to the EEOC. This bill would require only those employers with one
hundred or more employees to report generalized pay information by race, sex and national origin.

This information would not be public and would not identify emplayees. This information is

necessary to enable the EEOC and the public better to understand the nature of pay disparities in the
workplace as well as national and industry trends.

(2) Enforcement and Waiver: In cases of noncompliance with subsection 1 of this section, the
EEOC may apply to a United States District Court for an order requiring compliance. Employers

who find that the requircment would result in undue bardship may request an exemption from the



requirement set forth in subsection 1 of this section and may bring  ¢ivil action if the EEOC denies
the request for exemption.

SECTION S. Training. This section requires the EEOC to provide training for its employees to
improve the intakc and processing of EPA claims.

SECTION 6. Research, Education, and Outreach. This section enhances programs alrcady in
place in the Women's Burcau of the Department of Labor and specifically requires the Bureau to
undertake research in the area of sex-based pay disparities, disseminate that jinformation to
interested members of the general public, provide information on means of eradicating such
disparities, assist State and local information and educational programs, recognize and promote the
achievements of employers that have made strides to eliminate pay disparities, and convene a

national swmmit to discnss and highlight the issue of sex-based pay disparities.

SECTION 7. Establishment of the National Award for Pay Equity in the Workplace. This section
establishes an award, to be administered by the Women's Bureau of the Dcpartment of Labor, to

recognize and promote the achievements of employcrs that have made strides to eliminate pay
disparities.

SECTION 8. Increased Resources for Enforcement and Education.

(a) General Resources: This section addresses the fact that the EEOC's level of
appropriations has remained stagnant despite an ever-increasing set of new responsibilities,
including enforcement of such new civil rights statutes as the Americans with Disabilities Act
(ADA). This section simply brings the EEOC appropriations level up to that requested by the
President for EY 1997 by adding $36 million to its budget. '

(b) Targcted Resources. To enable EEOC to carry out the training of its employees, as
required by section 5 of the bill, this provision authorizes $500,000 in supplemental
appropriations. : _

(c) Research, Education, Outreach, and National Award. This subsection anthorizes

funding for the Women's Bureau's activities to address pay disparities in the workplace, described
in sections 6 and 7. ‘ '
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SUMMARY OF FAIR PAY ACT, 5. 232

Section 1 & 2: Title and Findings
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The Fair Pay Act outlaws discrimination in wages paid to
employees within a workplace in equivalent jobs solely on the
basis of a worker's sex, race or national origin. This would not
:__f_Tfapp;y_no_uaga—differences—that“arE‘thE“fﬁgﬁIE“éT‘E"EEhiority
system, a merit System or a pay system that relates earnings to
quantity or quality of products. Employers are prohibited from

reducing the wages of an employee in order to comply with the
fair pay requirements.

Section 4. Prohibited Acts
7 77Adds no-retaliation provisions for employees inguiring about or
assisting in the investigations of provisions under this act.

Section §. Remediesw__

Allows for awarding expert fees as part of the costs granted toc a
prevailing plaintiff/s. Fees are in addition to other remedies
given by the court, and together may be maintained as a class
action as’ stipulated by the Federal Rules of Civil Procedure.

Section~ﬁ:~RecordS'“‘“f'“‘

et b ot it s

Requires employers to preserve records documenting wage setting
practices and file annual reports with the EEOC which disclose
the wage rates paid for each job classification within the
company as well as the sex, race, and national origin of )
employe&s Within thése positions. Small businesses of 25 and
under are exempted for the first two years, businesses with 15
and under exempted thereafter. Confidentiality of individual
names would be mandated. -

Section 7.- Research, Education, and Technical Assistance

R P o =loacac e vt 1 o9 o provide educational materials and technical
assistanceé’to employers to assist in implementing fair pay
policies. The EEQC must also develop ongoing research regarding
Pay equitys In addition, the EEOC is directed to include a
separate. evaluatio i Ll Rl Lulo i

e @Ct's -requirements in its biennpual Teport ta Congress.
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BACKGROUND

On July 17, 1996, President Clinton joined with the CTIA Foundation For Wireless
Telecommunications and the Community Policing Consortium to announce
Communities on Phone Patrol (COPP). COPP is an innovative program which puts
pre-programmed wireless phones in the hands of trained volunteers working together
with police and sheriffs to prevent crime in local communities.

This document presents the highlights of the Year-One Program Review conducted by
the Community Policing Consortium during the summer of 1997,

CONCLUSIONS

e 34 police officers surveyed knew of at least one incident where a COPP
phone saved a life.

¢ Each participating neighborhood watch group reports 4 4 crimes a month on
their COPP phone.

e 33,624 crimes are reported each month with COPP phones.
e An average of 42 volunteers participate in each COPP Neighborhood Watch.
e 320,964 volunteers are armed with COPP phones across the country.

¢ Each neighborhood watch group serves a population of 6,121, collectively
7,642 groups protect 46 million Americans nationally.

e 76% of participating groups feel that the phones are beneficial or very
beneficial.

¢ 35% of groups reported an increass in volunteers because of the availability
of COPP telephones.
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PREFERRED METHOD FOR REPORTING CRIMES
AND SUSPICIOUS INCIDENTS

copp
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Number of Respondents

207 representatives of Neighborhood Watch Groups surveyed.

Communities on Phone Patrol - Program Review 2
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CHARACTERISTICS OF
WIRELESS NEIGHBORHOOD WATCH GROUPS

Per Patrol Group All Wireless

(average) Patrols*
Number of residents served: 6,121 46,776,682 .
Number of patroliers: 42 320,964
Number of hours patrolled per week: 33.2 253,714
Number of times phones used sach month: 4.4 33,624

* These calculations are based on the total number of watch groups that have received phones from
wireless cammiers and inciudes telephones donated outside of the COPP application process. According
to CTIA Foundation records 7,642 neighborhood watch groups had received wireless telephones from
wireless cariers as of July 31, 1897,

Communities on Phone Patrol — Program Review 3
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COMMUNITY RESPONSE TO COPP

Very Good
39%

2% | 22%

Responses from 172 law enforcement professionals when asked how they feit the community had
responded to the COPP program.

Caommunities on Phone Patrol — Program Review ¢
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EFFECTS OF PHONES ON
NEIGHBORHOOD WATCH GROUPS

Patro} Groups

Phones have a beneficial or very beneficial effect: 75%
Phones improve community cooperation: 54%
Phones increase neighborhood watch membership: 35%

207 represemtatives of Neighborhood Watch Groups surveyed.

Communities on Phone Patrol — Program Review §
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POLICE PERCEPTION OF IMPACT OF COPP
ON COMMUNITY POLICING

Percent of Police

Responding
COPP is helpful or very helpful to community: 75%
Crime decreased in COPP patrol areas: - 42%
COPP led to the formation of additional patrols: 38%
COPP led to an increase in number of incidents reported: 35%

* Responses from law enforcement professionals to a series of questions conceming the COPP program.

Communities on Phone Patrol — Program Review 6
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Selected COPP Success Stories

Philadelphia, Pennsylvania

On October 9, 1997 patrol members spotted a gunman running after a fleeing vehicle
driving East on 71st street. The gunman fired 8 shots at the vehicle and then fled the
scene in his black BMW. Watch patrol members immediately dialed 911 on their COPP
phone and reported the incident. Within one minute police were on the scene. Minutes
later the police had apprehended the gunman.

Since receiving COPP phones on February 6, 1997, Park Wartch #9015 has made 94
“9-1-17" calls including 25 high prionity calls indicating a crime in progress or other
emergency. The average response time by police from a COPP phone call was 4.5
minutes, providing a full two minute advantage over the radios previously used by the
Park Watch. Park Watch #9015 has 30 active members and has been patroiling their
neighborhood since 1991.

» Pennsylvania has 111 neighborhood watch groups that are armed with COPP
phones.

e InPennsylvania, 360° Communications, AT&T Wireless, Bell Atlantic Mobile,
Comcast, and Vanguard provide donated airtime for COPP.

Miami, Florida

While on his nightly COPP patrol, Sigfredo Delgado used his COPP phone to help
apprehend a fleeing attacker who had stabbed a waitress with a knife. Mr. Delgado’s
quick action led 1o an arrest on charges of aggravated assault, battery to a police officer,
and resisting arrest. This COPP patrol uses 30 phones and has 100 serious volunteers.

¢ Miami has 50 watch patrols which currently use wireless phones. There are 372
COPP patrols in Florida.

* In Miami, AT&T Wireless and BellSouth Mobility provide airtime for the COPP
patrols and Ericsson provides the phones.
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TO: BRUCE REED, ELENA KAG

FROM: TOM FRE N, MARY L. SMITH Q\&j
RE: PA\G(SUITY DEAS OJU\L% =
DATE: JANUARY 28, 1997 |

SUMMARY

Women earn on average only 75 cents for each dollar a man earns. African American

women earn 63 cents and Hispanic women earn only 54 cents to each dollar that white men earn.
Below is a three-part proposal that addresses the problem of unequal pay with an emphasis on
data collection, technical assistance, and legislative proposals. In addition, following the three
main initiatives, there are listed some additional ideas we could pursue on the pay equity issue.

THREE-PRONGED PAY EQUITY INITIATIVES

L.

Collect pay data by the EEOC.

Reason for collecting data: The EEOC currently collects annual data regarding the
demographic breakdown of the workforces of private employers with 100 or more
employees and of federal contractors with 50 or more employees. The EEOC does not
currently collect salary data. The availability of salary data would be extremely useful. It
would allow the actual jobs grouped into the broad EEO-1 occupational groups to be
further defined. It would show the extent of differential pay by race/ethnic categories and
gender for the same type of work. It would improve the assignment of employees into the
proper EEO-1 categories. This data would assist enforcement of the Equal Pay Act and
would assist the Department of Labor in monitoring affirmative action programs.

Currently the EEOC only collects demographic data. The EEOC has proposed two

alternatives in order to collect pay data.

1. The most detailed way to collect the data would add eight salary intervals within
each of the nine current EEO-1 occupational categories. This would cost
$5,599,800, increasing EEOC’s cost from $801,200 to $6,401,000. It would also
increase the public reporting compliance burden hours to 3,684,000 from the
current 464,000. This burden hour increase translates conservatively into
increased public cost of more than $32 million annually.

2. A second way to do this is to create a supplement to the EEO-1 form. This would
not change the EEO-1 form, but it also would not provide data by job category.
Nonetheless, the matrix would have 20 salary intervals and would provide fairly
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detailed salary data by race/ethnic categories and gender. This method would cost
$1,598,800, roughly tripling EEOC’s current annual processing cost from
$801,200 to $2,400,000. It would also triple the public respondent burden to 1.4
million hours, increasing the respondent burden cost about $9.5 million over the
current cost.

SWAT Team at DOL to provide technical assistance. DOL proposes $2 million for a
specialized technical assistance team to reach out to approximately 1000 companies.
DOL’s Women’s Bureau technical assistance would include analysis of hiring,
promotion, compensation, and evaluation data to ensure fairness and consistency for
women at all levels within the company. Recommendations for correcting problem areas
could be proposed.

The Department of Labor proposes that the President endorse the following

legislative principles for pay equity:

1. Providing for the recognition and promotion of fair pay practices by employers; -

2. Providing for research, education and outreach to encourage fair pay practices and
to eliminate pay disparities in the workplace;

3. Providing enhanced enforcement to deter violations of the Equal Pay Act and
other laws;

4. Prohibiting retaliation against employees who disclose, discuss, or inquire about
their wages or the wages of their co-workers.

OTHER INITIATIVES

10-step voluntary self-audit for businesses: The Department of Labor would develop
and make available a package that would give both small and large companies guidelines
to determine whether they offer equal pay, hiring, and promotional opportunities. The
Department would also develop a similar checklist for employees.

Increase funding for enforcement of the Equal Pay Act and the Civil Rights Act at
EEOC. DOL estimates that it would require approximately $5 million to support
additional training, travel, and staff to increase corporate management reviews.

Equal Pay Day on April 3 with Internet Chat Room. The Department of Labor
suggests that the President could participate in a spectial interactive dialogue on equal pay
issues on April 3, the day on which women’s earnings, when added to their previous
year’s earnings, finally equal what men earn in one calendar year. This online dialogue
could pose a snapshot of the magnitude of the issue. For the past two years, the President
has recognized this day by issuing a proclamation.

White House Conference on Equal Pay.



Fair Pay Tour. The President could join the Secretary of Labor during the Women’s
Bureau Fair Pay Tour, currently scheduled to begin in late March, to discuss equal pay
concerns with women’s leaders, business executives, labor union women, and working
women. After the tour, the President could announce one of the above initiatives.
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Pay Equity Enforcement II
February 4, 1998

The nonretaliation provision amends the EPA to prohibit employers for penalizing
employees for sharing salary information with their coworkers. If employers violate the
nonretaliation provision, employees may bring suit and possibly receive greater damages.

‘Increased penalties’ simply means that employees may sue employers for larger amounts.
Currently, the EPA provides for only liquidated damages (back pay awards). Back pay
awards tend to be insubstantial and therefore an ineffective deterrent for employers
violate the EPA. DeLauro’s bill allows employees to sue for punitive and compensatory
damages in addition to liquidated damages.

‘Enhanced enforcement’ entails increased funding for training, research, education, and
outreach. Research, education, and outreach includes providing information to employers
(such as voluntary pay guidelines), assisting State and local information and educational
programs on pay disparities, and convening a national summit. To enhance enforcement,
the bill authorizes $500,000 in supplemental appropriations to the EEOC and the Office
of Federal Contract Compliance (OFCCP) of the Department of Labor to train its
employees to improve the intake and processing of EPA claims. The EEOC would
receive an additional $36 million (bringing its budget up to that requested by the
President for FY 1997) and the OFCCP would receive $10 million. The Women’s Bureau
of the DOL would receive $1,000,000 in additional funding. Finally, the establishment of
the National Pay Award for Pay Equity in the Workplace (administered by the Women’s
Bureau of the DOL) also qualifies as enhanced enforcement.
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FROM:

RE:

DATE: ARY 21, 1997

PAY EQUITY INITIATIVES

. Collect pay data by the EEOC. Currently the EEOC only collects demographic data.

The EEOC has proposed two alternatives in order to collect pay data.

1. The most detailed way to collect the data would add eight salary intervals within
each of the nine current EEO-1 occupational categories. This would cost
$5,599,800, increasing EEOC’s cost from $801,200 to $6,401,000. It would also
increase the public reporting compliance burden hours to 3,684,000 from the
current 464,000. This burden hour increase translates conservatively into
increased public cost of more than $32 million annually.

2. A second way to do this is to create a supplement to the EEO-1 form. This would
not change the EEO-1 form, but it also would not provide data by job category.
Nonetheless, the matrix would have 20 salary intervals and would provide fairly
detailed salary data by race/ethnic categories and gender. This method would cost
$1,598,800, roughly tripling EEOC’s current annual processing cost from
$801,200 to $2,400,000. It would also triple the public respondent burden to 1.4
million hours, increasing the respondent burden cost about $9.5 million over the
current cost.

. 10-step voluntary self-audit for businesses: The Department of Labor would develop

\/ and make available a package that would give both small and large companies guidelines
to determine whether they offer equal pay, hiring, and promotional opportunities. The
Department would also develop a similar checklist for employees.

. The President could endorse legislative principles for pay equity such as
1. Providing for the recognition and promotion of fair pay practices by employers;
1N 2. Providing for research, education and outreach to encourage fair pay practices and
@Q’ Y to eliminate pay disparities in the workplace;
~ 3. Providing enhanced enforcement to deter violations of the Equal Pay Act and

\th other laws;

S{ 4, Prohibiting retaliation against employees who disclose, discuss, or inquire about
their wages or the wages of their co-workers.



SWAT Team at DOL to provide technical assistance. DOL proposes $2 million for a
specialized technical assistance team to reach out to approximately 1000 companies.
DOL’s Women’s Bureau technical assistance would include analysis of hiring,
promotion, compensation, and evaluation data to ensure fairness and consistency for
women at all levels within the company. Recommendations for correcting problem areas
could be proposed.

Increase funding for enforcement of the Equal Pay Act and the Civil Rights Act at
EEOC. DOL estimates that it would require approximately $5 million to support
additional training, travel, and staff to increase corporate management reviews.

Equal Pay Day on April 3 with Internet Chat Room. The President could participate
in a special interactive dialogue on equal pay issues on April 3, the day on which
women’s earnings, when added to their previous year’s earnings, finally equal what men
earn in one calendar year. This online dialogue could pose a snapshot of the magnitude
of the issue.

White House Conference on Equal Pay.

Fair Pay Tour. The President could join the Secretary of Labor during the Women’s
Bureau Fair Pay Tour, currently scheduled to begin in late March, to discuss equal pay
concerns with women’s leaders, business executives, labor union women, and working
women. After the tour, the President could announce one of the above initiatives.
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Memorandum

To:  Larry, Joel

From: Caroline

Date: FebmaryA—+998

Re:  Paycheck Faimess Addition

e e e e e = T T —— —

The Paycheck Faimess Act (PFA) now addresses cases ol overt pay discrimination in which
employers pay men and women differently even though they do the same or similar work. While
this type of discrimination is still a problem, job segregation is the predominant cause of women's
lower earnings. Women tend to fill jobs that pay less than traditional men's jobs. In other words,
_secretaries usually make less than janitors. This new provision of PFA would attempt to focus a
spotlight on this problem, without mandating a major overhaul of pay scales by employers.

The new provision of PFA would do the following:
* Instruct DOL to develop and publicize voluntary fair pay guidelines

the pay guidelines would give employers an objective means to evaluate how much a particular
job category is worth, i.e., years of education, skill level required, numbers of hours worked,
responsibility, etc. |OFCCP does something similar now with federal contractors to ensure
that they are abiding by the Executive Order on affirmative action].

employers could choose to use the guidclines to revise their pay scales [with the proviso that
they should avoid lowering men's wages as a result]

employers that voluntarily participate in the program would get some benefit. This could be
public recognition through an award, publication of the names of award recipients by DOL,
and the recipients' ability to use their award as part of their marketing. [we are looking for
somc biggcr carrot, similar to OSHA's promise to eliminate random inspections for participants
n the agency's voluntary compliance program, but have not yet come up with one.]



PAYCHECK FAIRNESS ACT

This bill amends the Equal Pay Act and the Civil Rights Act of 1964 to provide more effective
remedies to women who are not being paid equal wages for doing equal work.

SECTION 1. Short Title: PAYCHECK FAIRNESS ACT

SECTION 2: Findings. This section sets forth the basis for this legislation: women’s wages are
more and more important in our economy and to working families. Despite the existence of the
Equal Pay Act (EPA), women's wages still stagnate at 71 cents to every dollar earned by a man.
Such pay disparities necd to be eradicated to help families get by, keep people off public

assistance, allow for the best utilization of labor and ensure that commerce is not burdened by labor
disputes or unfair competition. To accomplish these ends, women need more effective remedies
under the Equal Pay Act and more access to information about pay disparities in the work place.

As part of this goal of education and outreach, it is important to recognize employers that have
made great strides in addressing pay disparitics.

SECTION 3. Enhanced Enforcement of Equal Pay Requircments.

(a) Nonretaliation provision. This provision amends thc EPA to prohibit employers from
penalizing employees for sharing information about their salaries with coworkers. Currently, it is
unlawful under the National Labor Relations Act to discipline or terminate employecs for such

discussions. Because of the difficulty of procceding under the NLRA, it is essential to provide
remedies under the EPA as well.

(b) Enhanced penalties. This section allows for compensatory and punitive darmages not
currently available under the EPA. The EPA currently provides only liquidated damages --
essentially back pay awards — which tend to be very insubstantial. Without adequate damages,
similar to those provided under the Civil Rights statutes, there i little or no deterrent effect on
employers. In addition, this section rectifias a long-standing EPA problem. Currently, it is very
difficult for a lawsuit (o procced as a class action because the EPA, adopted prior to the current
form of Rule 23 of the Federal Rules of Civil Procedure, requires plaintiffs to opt in to a suit. This
section will conform the EPA procedures to those already provided under the Federal Rules.

(¢) Action by Secretary. This section enables the Equal Employment Opportunities
Commission (EEOC), in addition to private plaintiffs, to pursue claims under the new damage
provisions described above.

SECTION 4. Collection of Pay Information by the EEOC.

(1) Reporting. This section adds a new category of wage information thal by law must be
submitted by employers to the EEOC. This bill would require only those employers with one
hundred or more employees to report generalized pay information by race, sex and national origin.
This information would not be public and would not identify employees. This information is
necessary to enable the EEOC and the public better to understand the nature of pay disparities in the
workplace as well as national and industry trends.

(2) Enforcement and Waiver: In cases of noncompliance with subsection 1 of this section, the
EEOC may apply to a United States District Court for an order requiring compliance. Employers
who find that the requircment would result in undue hardship may request an exemption from the



requiremnent set forth in subsection 1 of this section and may bring a civil action if the EEOC denies
the request for exemption.

SECTION 5. Training. This section requires the EEOC to provide training for its employees to
improve the intakc.and processing of EPA claims.

SECTION 6. Research, Education, and Outreach. This section enhances programs alrcady in
place in the Women's Burcau of the Department of Labor and specifically requires the Bureau to
undertake research in the area of sex-based pay disparities, disseminate that information to
interested members of the general public, provide information on means of eradicating such
disparities, assist State and local information and educational programs, recognize and promote the
achievements of employers that have made strides to eliminate pay disparities, and convene a
national summit to discuss and highlight the issue of sex-based pay disparities.

SECTION 7. Establishment of the National Award for Pay Equity in the Workplace. This section
establishes an award, to be administered by the Women's Bureau of the Department of Labor, to

recognize and promote the achievements of employcrs that have made strides to eliminate pay
disparities.

SECTION 8. Increased Resources for Enforcement and Education.

(a) General Resources: This section addresses the fact that the EEOC's level of
appropriations has remained stagnant despite an ever-increasing set of new responsibilities,
including enforcement of such new civil righls statutes as the Americans with Disabilities Act
(ADA). This section simply brings the EEOC appropriations level up to that requested by the
President for FY 1997 by adding $36 million to its budget. '

(b) Targcted Resources. To enable EEOC to carry out the training of its employees, as
required by section 5 of the bill, this provision authorizes $500,000 in supplemental
approprations. : .

(c) Research, Education, Outreach, and National Award. This subsection authorizes

funding for the Women's Bureau's activities to address pay disparities in the workplace, described
in sections 6 and 7. '



Bill Summary & Status for the 105th Congress

NEW SEARCH | HOME | HELP | ABOUT DICESTS

S$.71
SPONSOR: Sen Daschle (introduced 01/21/97)

SUMMARY:

(AS INTRODUCED)

Paycheck Fairness Act - Amends the Fair Labor Standards Act of 1938 (FLSA) and the Civil Rights Act of
1964 (CRA) (o revise and increase remedies and enforcement on behalf of victims of discrimination in the
payment of wages on the basis of sex.

Amcnds FLSA to provide for enhanced enforcement of equal pay requirements, adding a nonretaliation
requircment. Increases penalties for such violations. Provides for the Secretary of Labor to seek additional
compensatory or punitive damages in such cases.

Amends CRA to direct the Equal Employment Opportunity Commission (EEOC) to require certain employers
to maintain payroll records and report to the EEOC pay information analyzed by ruce, sex, and national origin

of employees. Applics such requirement applicable to employers who have 100 or more employees for each
working day in each of 20 or more calendar weeks.

Requires EEOC to train its employces and affected individuals and entities on matters involving discrimination
in the payment of wages. :

Directs the Scerctary to conduct studies and provide information to employers, labor organizations, and the
eeneral public concerning the means available to climinate pay disparities between men and women, including
convening a national summit and carrying out other specified activities.

Establishes the Robert Reich National Award for Pay Equity in the Workplace, which shall be evidenced by a
medal. Sets forth criteria for specified types of entities to receive such an award.

Authorizes appropriations to the EEOC and to the Secretary to carry out this Act.
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MEMORANDUM
TO: Claire Gonzales, Director
Office of Communications and Legislative Affairs
FROM: Ellen Vargyas T
Legal Counsel \)o‘)‘w
SUBJECT: S. 71, Paycheck Fairness Act and S. 232, Fair Pay Act of 1997

The above-referenced bills would expand the rights and remedies available with respect to wage
discrimination. We commend the goals of these bills.

The following is an outline of the provisions of S. 71 and S. 232:

L.

S. 71

This bill was introduced by Senator Tom Daschle (D-SD) on January 21, 1997. The
legislation would expand the remedies available to victims of Equal Pay Act (EPA)
discrimination; require certain employers to submit reports to the EEOC containing wage
information; provide for training and research on wage discrimination issues; and
establish a national award to recognize businesses that have made substantial efforts to
eliminate sex-based pay disparities.

Enhanced Enforcement of EPA Requirements

Under current law, an individual who establishes a violation of the EPA can

obtain back wages, and an additional equal amount as liquidated damages. S. 71

would additionally make available compensatory and punitive damages, as
appropriate.

The Fair Labor Standards Act currently bars an employee from being a party
plaintiff to a civil action brought unless written consent by the individual is filed
in court. S. 71 would eliminate this requirement in class action suits brought to
enforce the Equal Pay Act. ' S. 71 would make clear that class action suits may
be brought to enforce the EPA, as provided by the Federal Rules of Civil



Procedure.

° Courts could include expert fees in any judgments awarded to prevailing
plaintiffs.

Collection of Pay Information by the EEOC

° S. 71 would amend Title VII by mandating that the EEOC issue regulations
requiring every employer with 100 or more employees to maintain payroll records -
and to submit reports to the Commission containing information from those
records. The reports would contain pay information, analyzed by the race, sex,
and national origin of the employees. The reports would not disclose this
information in a manner that would permit identification of any employees.

Training, Research, Education and Qutreach

L The EEOC would provide training to Commission employees and affected
individuals and entities on matters involving wage discrimination.

o The Secretary of Labor would conduct research and provide. information to
affected individuals and entities concerning the means available to eliminate pay
disparities between men and women.

Establishment of National Award for Pay Equity

] S. 71 would establish an annual award to businesses that have made substantial
efforts to eliminate pay disparities between men and women.

Increased Resources for Enforcement and Education

o S. 71 would authorize the appropriation to the EEOC of $36,000,000 for
enforcement of Title VII, Title I of the Americans with Disabilities Act, the Age
Discrimination in Employment Act, and the Equal Pay Act, in addition to
amounts otherwise appropriated. S. 71 would also authorize the appropriation of
$500,000 for the EEOC to provide the training on wage discrimination described
in the legislation. '

o S. 71 would authorize the appropriation of $1,000,000 to the Secretary of Labor
to carry out the research, education, outreach, and national award program
described in the legislation.

S. 232
This bill was introduced by Senator Tom Harkin (D-IA) on January 29, 1997. The

legislation would prohibit wage differentials between equivalent jobs segregated by sex,
race, or national origin; require employers to preserve records regarding the bases for



determining wage rates and to submit to the EEOC reports from these records; and
require the EEOC to conduct studies and provide technical assistance to affected
individuals and entities on effective means to implement the prohibition against unequal
pay for equivalent jobs..

Equal Pay for Equivalent Jobs

No employer could pay wages to employees in a job dominated by employees of
a particular sex, race, or national origin at a rate less than the rate paid to

.employees in another job in the same establishment that is dominated by

employees of a different sex, race, or national origin, for work on equivalent
jobs. “Equivalent job” are defined as jobs whose requirements are equivalent,
when viewed as a composite of skills, effort, responsibility, and working
conditions. '

The prohibition against unequal pay for equivalent jobs would not apply where
the wage disparity is based on a seniority system; merit system; or system that
measures earnings by quantity or quality of production.

No covered entity could retaliate against an individual because (s)he opposed
unequal pay for equivalent jobs; participated in a proceeding to enforce the
legislation; inquired about or discussed an employee's wages; or exercised or
assisted any other person in exercising the rights provided by the legislation.

Individuals could bring class action suits to enforce the legislation. Prevailing
plaintiffs could obtain expert fees, in addition to other remedies.

Records

The EEOC would issue regulations requiring employers to preserve records
regarding the bases used to determine wage rates, and to submit to the
Commission reports from those records. Every employer with 25 or more
employees would submit to the EEOC an annual report disclosing the wage rates
of employees, including the sex, race, and national origin of employees at each
wage rate in each job classification. The EEOC regulations would include
requirements to protect the confidentiality of employees.

The EEOC could publish any data obtained pursuant to the legislation; to use the
information for statistical and research purposes; and to publish reports based on
the data.

Research, Education and Technical Assistance

The EEOC would conduct studies and provide technical assistance to affected
individuals and entities concerning effective means to implement the provisions
of the legislation prohibiting unequal pay for equivalent jobs.



Wage Discrimination
MEASURE:  S.71
BRIEF TITLE: Paycheck Fairness Act

OFFICIAL TITLE: A bill to amend the Fair Labor Standards Act of 1938 and
the Civil Rights Act of 1964 to provide more effective
remedies to victims of discrimination in the payment of
wages on the basis of sex, and for other purposes.

QUICK REFERENCE: Reduce pay disparities between men and women
INTRODUCED: 01/21/97

CQ BILLWATCH BRIEF:

S71 seeks to reduce and eliminate the pay disparities between men and
women. The bill would increase penalties for not complying with the
Equal Pay Act.

Employers with more than 100 employees would have to submit payroll
information, categorized by sex, to the Labor secretary to create
reports on the status of pay equity.

The bill calls for enhanced enforcement on the part of the Equal
Employment Opportunity Commission and an increase in its funding and
resources.

A National Award for Pay Equity in the Workplace also would be
established. It would go to businesses that demonstrate their commitment

to pay equity.

CQ BILLWATCH INSIGHT:
No action has been scheduled on S71, which was referred to the Senate
Labor and Human Resources Committee. :

The Senate Judiciary Committee held a hearing on afﬁrmatlve action
programs and discrimination June 16, 1997.



MEASURE: H.R. 2023
BRIEF TITLE: Paycheck Fairness Act.

OFFICIAL TITLE: A bill to amend the Equal Pay Act, the Fair Labor
Standards Act of 1938, and the Civil Rights Act of 1964
to provide more effective remedies to victims of
discrimination in the payment of wages on the basis of
sex, and for other purposes.

QUICK REFERENCE: None
INTRODUCED:  06/24/97

CQ BILLWATCH BRIEF:
None

CQ BILLWATCH INSIGHT:
None



MEASURE: S. 232
BRIEF TITLE: Fair Pay Act of 1997.

OFFICIAL TITLE: A bill to amend to Fair Labor Standards Act of 1938 to
prohibit discrimination in the payment of wages on
account of sex, race, or national origin, and for other
purposes.

QUICK REFERENCE: Require equal pay for jobs of comparable value
INTRODUCED: 01/29/97

CQ BILLWATCH BRIEF:

By Michele Hatty, CQ Staff Writer

S232 would require employers to provide equal pay for jobs of
comparable value, even if the work is different.

The bill would amend the Fair Labor Standards Act to make it illegal
for employers to discriminate against employees on the basis of sex,

‘race and national origin by requiring equal pay for work in jobs that
are comparable in skill, effort, responsibility and working conditions.

The legislation would broaden the scope of the 1963 Equal Pay Act,
which prohibits sex-based discrimination against workers who do the same
tasks. It seeks to guarantee equal pay among employees who do the exact
same work, while S232 would seek to guarantee equal pay for workers who
serve in different roles but do work that is of comparable value.

Private businesses, government agencies and Congress all would be
subject to the legislation. Employers would have to determine the
equivalent jobs within their own workplaces but could not reduce other
employee salaries to achieve pay equity.

CQ BILLWATCH INSIGHT:
No action has been scheduled on S232, which was referred to the Senate
Labor and Human Resources Committee.

However, an aide to bill sponsor Tom Harkin, D-Iowa, said there will
be a briefing on April 11, 1997, in conjunction with President Clinton's
proclamation declaring that day "Pay Inequity Awareness Day."

No action occurred in the 104th Congress on an identical bill.



MEASURE: H.R. 1302
BRIEF TITLE: Fair Pay Act of 1997.

OFFICIAL TITLE: A bill to amend the Fair Labor Standards Act of 1938 to prohibit
discrimination in the payment of wages on account of sex, race, or national origin, and for other
purposes.

QUICK REFERENCE: Provide new protections against wage discrimination
INTRODUCED:  04/10/97

CQ BILLWATCH BRIEF:
By Lara C. Hearnburg, CQ Staff Writer

HR1302 would provide new protections against wage discrimination.

The bill would amend the Fair Labor Standards Act (FLSA) to extend
its applicability and impose new reporting requirements.

The measure would extend current law to cover discrimination based on
sex, race or national origin among workers in "equivalent jobs."
Equivalent jobs would include those requiring similar skills, effort,
responsibility and working conditions, even if the jobs themselves are
not the same.

The bill would, for example, require equal pay for social workers and
parole officers if the two jobs could be considered "equivalent." Bill
proponents said in some situations parole officers are paid
substantially more simply because they are predominately male.

HR1302 also would direct employers to record and have available the
wage rates paid within each of the company's job classifications and the
sex, race and national origin of workers. The bill would mandate
confidentiality of individual names in the reports.

The Equal Employment Opportunity Commission (EEOC) would have to
provide educational materials and technical assistance to companies
implementing fair-pay policies. The measure also would mandate a
separate pay-equity evaluation to be included in the EEOC's annual
report to Congress.

The bill would allow both individual and class-action complaints as a
part of its enforcement language. Other enforcement would be provided by
EEOC regulation.

Businesses with 25 or fewer employees would be exempt from the
requirements for the first two years after implementation, and after
that, businesses with 15 or fewer employees would be exempt.

CQ BILLWATCH INSIGHT:
No action has been scheduled on HR1302, which was referred to the House
Education and the Workforce Committee.



EQUAL PAY ACT

There are currently two bills in the Senate and two bills in the house which would amend

and strengthen the Equal Pay Act (EPA).

S. 71 the Paycheck Fairness Act, introduced by Senator Tom Daschle (D-SD), and its
companion, H.R. 2023, introduced by Rep. Rosa DeLauro (D-CT), would provide for
more effective remedies for the victims of discrimination and establish certain reporting
requirements.

S. 232 the Fair Pay Act of 1997, introduced by Senator Tom Harkin would expand the
EPA to include race and national origin and would also establish reporting requirements.
For a valid finding of discrimination, it requires that the victim be in a job field dominated
by others (e.g. a woman in a field dominated by men).

~ H.R. 1302, the Fair Pay Act of 1997, introduced by Rep. Eleanor Holmes Norton is

similar to S. 232. However, the language is broader because it does not require that the
victim be a minority in a job field dominated by others.



U.S. Department of Labor Employment Standards Administration
Office of Federal Contract
Compliance Programs
Washington, D.C. 20210

Pay Equity & Economic Opportunity

Pay equity is a cross-cutting, bi-partisan issue of importance to every family in America.
Family earnings often determine where and how a family lives; the education of their
children; their health care; and their standard of living, including whether the workers
have a pension on which to retire comfortably.

A number of factors determine a worker’s salary, including his or her educational
achievement; employer recruitment efforts; opportunities for training and mentoring;
hiring decisions; job assignments; promotions; and the benefits offered, including
pensions. Occupational segregation and employment discrimination are still a major
contributor to the wage gap and a major barrier to economic self-sufficiency. “Equitable

pay” covers many cross-cutting aspects of employment, including equal pay for
equal work.

The Department of Labor promotes Equal Access, Economic Opportunity
and Fair Treatment of All Working Americans and their Families.

The DOL Employment Standards Administration (ESA) Office of Federal Contract
Compliance Programs (OFCCP) enforces Executive Order 11246 and other laws and

regulations, that promote EEO. The laws ensure that taxpayer dollars are not used to
discriminate.

" Most nonexempt government contracts include an equal opportunity clause. This clause
makes equal employment opportunity and affirmative action integral elements of a
contractor’s agreement with the Federal government. Accordingly, contractors must
maintain a non-discriminatory workplace. Contractors engage in affirmative action,
including outreach and recruitment to attract qualified individuals and to pay, promote,
train and offer other benefits in a non-discriminatory manner. The contract obligations
include a self-audit obligation. Self-auditing often ferrets out discrimination and
eliminates unnecessary barriers before the discrimination becomes the subject of a
complaint or litigation.

Because of the Department of Labor (OFCCP) efforts:

e The patterns of discrimination against women and minorities in numerous
Sontractors’ compensation systems were uncovered and corrected.

e The women in Philadelphia who had been on welfare gained necessary skills and
found employment with a federal contractor as part of a linkage (partnership) effort.
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o The racial and sexual harassment uncovered by OFCCP in a 1996 compliance review
of a North Carolina contractor was resolved.

e Individuals with severe disabilities are now employed and self sustaining across the
Nation.

e Hispanic men are employed on Federal construction projects.

¢ Companies have found that having a diverse workforce makes good business sense
because of the impetus of the Federal regulations requiring federal affirmative action
and pro-active outreach.

To promote EEO workplaces, OFCCP:

¢ conducts approximately 3,500 compliance reviews (systemic investigations) of
federal contractors each year;

e conducted 27 glass ceiling reviews which often focus on compensation issues from
entry level to corporate suite;

e provided 11,458 employers with technical assistance during FY 97 alone;

e engaged in extensive outreach and technical assistance on the issue of compensation;

e placed its compliance manual, including the chapter that addresses compensation, and
other materials on the Internet at http://www.dol.gov-esa;

e activated an Internet E-laws project to provide interactive guidance;

e works in partnership with contractors; and highlights and recognizes annually the best
practices of enlightened employers through its annual EVE awards;
routinely conducts Town Halls, seminars and other events to educate employers;

o created the Office of the Ombudsperson to serve as a link to the public and an
additional customer service resource; and

e recovered more than $160 million dollars for victims of discrimination since 1994,
including significant compensation adjustments for women and people of color.

A few occupations experiencing large increases in the percentage of women

Occupation 1986 1996 % change
(by thousands)

Physicians 86 176 - 104.7

Lawyers 111 260 134.2

Computer Scientists 133 307 130.8

Engineers 105 167 59.0

There has been remarkable progress for women and people of color in the past 30 years
because of the effectuation of Executive Order 11246. Nevertheless, continuing media
revelations regarding discriminatory employment practices in major U.S. companies have
also underscored the importance of continued self-auditing, a tool uniquely required by
the OFCCP regulations. Equal pay is an important aspect of economic opportunity.

Equal employment opportunity is a part of the DOL mission.
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II.

January 28, 1999

LIVE WEEKLY RADIO ADDRESS

DATE: January 29, 1999
LOCATION: Roosevelt Room
TIME: 1:00 PM

FROM: Megan Moloney

PURPOSE

You will announce a new $14 million Equal Pay
Initiative to crack down on wage discrimination in the
workplace and build stronger families. You will also
renew your call on Congress to pass the Paycheck
Fairness Act, which improves enforcement of wage
discrimination laws and provides for research,
education, and outreach at the EEOC.

BACKGROUND

The Equal Pay Initiative includes $10 million to
improve training for EEOC employees to better identify
wage discrimination issues, increase technical
assistance to businesses, and launch an equal pay
public service announcement campaign. The Department
of Labor will receive the remaining $4 million,
including funds for a program to assist contractors in
recruiting and retaining qualified women in
non-traditional occupations.

“The Paycheck Fairness Act,” introduced by Senator
Daschle, 1is designed to strengthen laws prohibiting
wage discrimination. The highlights of this
legislation include: increased penalties for
violations of the Equal Pay Act (EPA); a
non-retaliation provision that would prohibit employers
from punishing employees for sharing salary information
with their co-workers; and funding for increased
training, research, and the establishment of a Pay
Equity Award.



III.

Iv.

VI.

PARTICIPANTS

Briefing Oval Office 12:45 - 1:00 PM
The President

Doug Sosnik

Ann Lewis

Bruce Reed

Tom Freedman

Jordan Tamagni

Taping Roosevelt Room 1:00 - 1:30 PM
The President

Megan Moloney

Mary Morrison

White House Communications Agency (WHCA) Staff
White House Television (WHTV)

White House photographer

Approx. 35 guests (see attached for list)

NOTE: Following the radio address vyou will greet
approximately 50 additional guests, comprised of recently
appointed federal district court Jjudges and their
families.

PRESS PLAN

The ABC, AP, C-SPAN, CBS, Westwood One, NPR, UPI, USA,
American Urban Radio, Standard News and Armed Forces

.Radio networks will carry the address in its entirety to

their thousands of stations worldwide this Saturday at
10:06 AM.

SEQUENCE OF EVENTS
Briefing

Tape Radio Address
Greet Guests

REMARKS

To be forwarded by the Office of Speechwriting.



él Laura Emmett 04/02/98 09:43:17 AM
|-

Record Type: Record

To: Mary L. Smith/OPD/EOP

cc: See the distribution list at the bottom of this message
Subject: Equal Pay Documents EK signs off on

R

PAYANO40.NEW PAYQ0330.98

Message Copied To:

Jess A. Gupta/OPD/EOP

Laura Emmett/WHOQO/EOP
Jonathan Orszag/OPD/EOP
Thomas L. Freedman/OPD/EOP
Cecilia E. Rouse/OPD/EOP




TPAYANO40.NEW Page 11

Today the Vice President will announce the Administration’s support for legislation, introduced
by Senator Daschle and Congresswoman DeLauro, to strengthen the laws that prohibit wage
discrimination against women. The Vice President also will announce several Administration
initiatives aimed at reducing wage discrimination in the private sector and the federal
government.

Legislation to Improve Enforcement of Wage Discrimination Laws. The Vice President will
call on Congress to pass legislation to strengthen laws prohibiting wage discrimination. The
highlights of this legislation include:

. Increased Penalties for the Equal Pay Act (EPA). The bill amends the EPA to allow for
full compensatory and punitive damages. Currently, the EPA provides only for liquidated
damages and back-pay awards. This proposal would put gender-based wage
discrimination on equal footing with wage discrimination based on race or
ethnicity, for which uncapped compensatory and punitive damages are
available.

. Non-retaliation Provision. Currently, employers can take action against employees who
share information on pay. The Daschle bill amends the EPA to prohibit employers from
penalizing employees for sharing information about their salaries with co-workers. The
ability to share such information makes it easier for women to evaluate whether there is
wage discrimination.

. Training, Research, Education, and Outreach. The bill requires the EEOC to
provide training for its employees, subject to the availability of funding, on
matters involving discrimination in the payment of wages. The bill also
requires the Department of Labor (DOL) to undertake research in the area of
sex-based pay disparities; provide information on means of eradicating such
disparities; assist State and local information and educational programs; and
convene a national summit to discuss and highlight the issue of sex-based
pay disparities.

. Pay Equity Award. The bill establishes “The National Award for Pay Equity
.in the Workplace,” to be administered by DOL, to recognize and promote the
achievements of employers that have made strides to eliminate pay
disparities.

Administration Actions to Enhance Compliance with Equal Pay Laws. The Vice President
also will announce a number of Administration initiatives including:

. Memorandum Of Understanding (MOU) Between EEOC and DOL. EEOC and DOL are
developing an MOU to train each other’s staff on pay issues, to refer potential violations
to the applicable EEOC or DOL office for appropriate action, and to permit the DOL’s
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Office of Federal Contractor Compliance Programs (OFCCP) to serve as the EEOC’s
agent for purposes of seeking damages for wage discrimination.

10-Step Voluntary Self-Audit for Businesses and Employees. To help employers who
would like to improve their pay and hiring practices, DOL will place on the Internet a
10-step package that gives companies guidelines in determining whether they offer equal
pay, hiring, and promotional opportunities. A similar checklist for employees, to help
them determine if they are being paid equitably, will also be placed on the Internet.

Self-Audit for Agencies. To make the federal government a “model” employer, federal
agencies will conduct a self-audit, similar to the one described above, and use these
results to monitor their efforts on equal pay.

Increased Data Analysis on Pay Equity. DOL will publish an annual report on pay

-differences by gender. The purpose of this report will be to highlight the important issue

of wage disparities.

Guide to Recruitment and Retention of Women in the Federal Government. OPM is
publishing a new Guide on Recruitment and Retention of Women in the Federal
Government, which contains information to make agency managers aware of career
opportunities for women and to provide guidance on recruitment and career development
for women.

Federal Contractor Best Practices. DOL will publicize successful programs of '

federal contractors by placing them on DOL’'s web site.
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Questions And Answers on Pay Equity
April 2, 1998

What is Equal Pay Day?

April 3 is the day on which American women’s wages, added to their previous year’s
earnings, equal what men make in just one calendar year. The President is issuing a
proclamation declaring April 3, 1998 as National Equal Pay Day.

What did the Vice President announce today?

The Vice President announced the Administration’s support for legislation introduced by
Senator Daschle to improve the enforcement of wage discrimination laws and to
strengthen the remedy provisions in the Equal Pay Act by permitting victims of wage
discrimination to seek compensatory and punitive damages. Currently, women who are
the victims of wage discrimination receive only backpay and liquidated damages, which
may not fully compensate them for their loss. This change will mean that the penalties
for sex-based wage discrimination will be the same as those for race-based wage
discrimination.

The Vice President also announced several administration initiatives aimed at enhancing
enforcement of wage discrimination laws both in the private sector and within the federal
government, including the development of a Memorandum of Understanding between the
Equal Employment Opportunity Commission (EEOC) and the Department of Labor and a
ten-step voluntary self-audit for both private businesses and the federal agencies to help
them monitor their efforts on equal pay.

Why is this legislation necessary?

More than three decades after the passage of the Equal Pay Act and Title VII of the Civil
Rights Act, women and people of color continue to suffer the consequences of unfair pay

“differentials. The average women works a full year, plus three more months, just to earn

the same pay that men earn in one calendar year. According to the Department of Labor,
the average woman who works full-time earns just 74 cents for each dollar that men earn.
For women of color, the gap is even wider. On average, black women earn only 63 cents,
and Hispanic women earn only 53 cents for each dollar earned by white men. Some wage
differences exist due to differing levels of experience, education, and skill. However,
studies show that even accounting for differences in education, experience, and
occupation, there is still a significant wage differential.
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'What's wrong with the current scheme for collecting damages under the Equal Pay

Act?

Currently, the EPA allows only for liquidated damages and backpay awards. Liquidated
damages usually are awarded in an amount equal to backpay. Such awards may not fully
compensate a woman for real losses, such as damages for pain and suffering. In addition,
women cannot receive punitive damages for wage discrimination, no matter how
intentional and egregious the employer’s conduct. The legislation the Administration is
endorsing today will ensure that women are fully compensated when an employer
discriminates against them in setting wages.

What is the Administration doing with respect to data collection? -

The endorsed legislation contains a Sense of the Senate that the President should take
appropriate steps to increase the amount of information available with respect to wage
disparities, while maximizing the utility of the data and protecting individuals’ privacy
and minimizing burdens on reporting entities. In addition, the Vice President announced
an annual report on the pay gap, by sex, to be produced by the Department of Labor. This
easy-to-access report will raise the national prominence of wage disparities and will
highlight the issue every year in order to spur Americans to achieve increased gender pay

equity.

Why is the federal government exempt from punitive and compensatory damages?

The federal government is not liable for punitive damages in any of the
anti-discrimination statutes. To maintain consistency in the application of these statutes,
it was appropriate to exempt the federal government from punitive damages under the
Equal Pay Act as well.

Is the Administration’s policy on uncapped punitive and compensatory damages
consistent with its position in other areas of the law such as tort reform?

Yes, this is consistent with Administration’s position on tort reform. Our proposals on

tort reform have never sought to cap compensatory damages, which are necessary to
remedy actual harm. And except in very exceptional circumstances, we have approved
the use of punitive damage awards to deter intentional misconduct.. -
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Questions of the Federal Work Force Y

Q:

What are some of the specific accomplishments of the Clinton Administration with
respect to women appointees?

Here are some specific accomplishments:

Appointed the first women ever to serve as Attorney General (Janet
Reno) and Secretary of State {(Madeleine Albright). Including the
Attorney General and Secretary of State, women make up 27
percent of the Clinton Cabinet:. The Cabinet also include: Alexis
Herman, Secretary of Labor; Donna Shalala, Secretary of Health
and Human Services; Carol Browner, Administrator of the
Environmental Protection Agency; Janet Yellen, Chair of the
Council of Economic Advisors; and Charlene Barchevsky, United
States Trade Representative.

A third of all judicial nominees are women, the highest proportion ever.

Nominated the second woman to serve on the Supreme Court.
During his first year in office, President Clinton nominated Ruth
Bader Ginsberg to the United States Supreme Court. Justice
Ginsburg is only the second woman to serve on the nation's
highest court.

What is the representation of women in the federal work force?
Women represented 42.8 percent of the Federal permanent workforce in 1997

compared to 46.4 percent of the Civilian Labor Force, a difference of a -3.6
percentage points.

How is the Federal government doing in terms of women’s pay as compared to
that of male Federal employees?

Because we classify jobs and then hire on merit, the incumbent is paid the same, male

‘or female.

A 1995 GAO Report contended that Federal occupations with high female
representation were more likely to be under graded than other jobs. How did
OPM address this issue?

At several points in the course of the study, OPM expressed its strong disagreement
with the scope and methodology used by the GAO contractor. An OPM letter, that is
included as an appendix to the GAO Report, explains why OPM believes the GAO
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conclusions cannot be supported (factors such as misapplication of the Primary
Standard in the Factor Evaluation System in the study, use of less rigorous
methodology to evaluate a more job evaluation methodology, and disagreements
between the study findings and other evidence). On the other hand, OPM continues
to improve the Government’s classification system and remains firmly committed to
protecting the Merit System Principles and eliminating instances of economic
discrimination against the dedicated women and minorities who serve our country.

How are women represented in the lower grade levels?

Nearly 80 percent of women are employed in the GS-5 through 12.

How are women represented in the upper grade levels?

The representation of women at the Senior Pay level of the Federal workforce is 21
percent, compared to less than 10 percent a decade ago.

What is the “Senior Pay” level?

The Senior Pay level includes employees in the Senior Executive Service (SES),
Executive Schedule, Senior Foreign Service, and other employees earning salaries
above grade 15 of the General Schedule (such as Administrative Law Judges).

What percentage of promotions went to women?

Women received 51.8 percent of permanent workforce promotions in Fiscal Year
1997.
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Q: What is the representation of women compared to the CLF for high growth
federal jobs?

A: The following table compares the representation of women in the Federal permanent
workforce (FW) to the civilian labor force (CLF) for the top 10 Federal occupational
series that had the highest percentage increase in employment from 1993 to 1997:

Total Emp. Pct Women Pct Women Difference in
OCCUPATION Series (9/97) (FW) (CLF) Percentag
Pts

Transportation Specialist 2101 7,356 13.9 77.6 -63.7
Border Patrol 1896 6,818 44 12 -7.6
Gen. Inspection, Invest. & Compl. | 1801 9,266 36.2 30.5 5.7
Compliance Inspection & Support | 1802 6,837 57.3 53.3 4
Correctional Officer 0007 12,601 11.8 18.9 -7.1
Environmental Protection 0028 5,523 40.5 38.8 1.7

Specialist
Paralegal Specialist 0950 5,347 79.3 75.9 34
Social Insurance Administration 0105 26,291 66.9 45.6 21.3
General Business & Industry 1101 19,267 55.8 69.8 -14
Environmental Engineering 0819 5,387 229 9.8 13.1
NOTE: Top growing Federal occupations based on percentage net increase in employment for occupational series (with 5,000+ employees in

1997) due to new hiring or reclassification of existing employees from 1993 to 1997.
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In which occupation are women the worst represented?

Women are worst represented in occupational series 0301, Miscellaneous
Administration and Program Series. Compared to like occupations in the CLF, there
is a shortfall of over 11,300 women in this occupation in the Federal Government.

What is the average salary of female political employees versus that of male
appointees? How does that average compare to comparable figures in the
previous Administration?

In 1992, under President Bush, women made up 40 percent of the political ranks, and
the average female political appointee’s salary was 75 percent of the average male
appointee’s salary. In 1997, in the Clinton Administration, the percentage of women
appointees increased to 45 percent, and the average woman’s salary shot up to 85
percent of the average man’s.

Number and Average Salary of Political Appointments (by Gender):
1992 (Pres. Bush) Compared to 1997 (Pres. Clinton)
1992 (Bush) | 1997 (Clinton) | 1992 (Bush) | 1997 (Clinton)
Gender Appts Appts Avg. Pay ($) | Avg. Pay (§)

Women 1,361 1,331 $61,554 $69,979*

Men 2,055 1,628 $82,490 $82,860*

TOTAL 3,416 2,959 NOTE: Total Political Appointments
exclude Ambassadors but
include Noncareer SES,
Schedule C and Other.

Pct. Women 39.8% 45.0%

* Rendered in constant (FY 1992) dollars



