
From 

Date: 

MarySmith ^ ( ^ ^ l ^ ^ ^ ' ^ ^ u l ^ ^ 

March 27, 1998 ' ,K)0<^ ^ 

Re: Statistics on Damage Awards in Employment Discrimination Cases 

Attached are two studies that analyze damage awards in employment cases. These 
studies indicate that punitive damages are awarded in very few cases that reach judgment, and 
even where punitive damages are awarded, the amounts are either fairly modest or if the amounts 
are "excessive," they are often reversed, remanded, or otherwise vacated. 

The two studies are: Analysis of Damages Awards Under Titie VII and Section 1981 
Oanuarv 1. 1991 - Mav 1. 1994̂  (July 6, 1996) and a BNA Report on Jury Verdicts in 
Employment Cases in California state and federal courts from January through August 1997. 

I have also attached a summary of the studies that my intern, Amy Block, prepared. 
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Shea & Gardner Analysis of Damage Awards Under Title VII and Section 1981 
(January 1,1991 - May 1, 1994) 

An analysis of over 1000 reported Titie VII and Section 1981 employment discrimination 
cases decided between January 1991 and May 1994 shows that victims of intentional 
employment discrimination have not received "excessive" damage awards under Title VII 
or under Section 1981. The majority of awards have been moderate in size and, in the 
rare cases where a judge or jury awarded "excessive" damages, the award was often 
modified by a subsequent court. 

The report reaches the following conclusions: 
(1) Most claims for damages under Section 1981 and Title VII are dismissed before 

trial on procedural or substantive grounds. 

(2) Of those plaintiffs who prevail at summary judgment or trial, not all receive 
compensatory or punitive damages. In appropriate instances, only equitable, 
declaratory, or injunctive relief may be given. 

(3) Of those who receive compensatory and punitive damages, the awards tend to be 
moderate. 

(4) If an employer engages in extremely outrageous conduct, bigger awards may be 
given. 

(5) Large compensatory and punitive damage awards are frequently overturned by 
reviewing courts. 

TABLE 1 

DAMAGE AWARDS UNDER TITLE V n AND SECTION 1981 (JANUARY 1,1991 - MAY 1,1994) 

Cases Total Cases 

Plaintiff proved intentional discrimination ttS 

Ofthe 118: 

Prevailing plaintiffs awarded only equitable relief 76 

Prevailing plaintiffs recovered compensatory or punitive damages 28 

Prevailing plaintiff held not entitled to damages or equitable relief 2 

Relief awarded to prevailing plaintiff cannot be determined 12 

Compensatory or punitive damage awards exceeded $50,000 10 

Ofthe 10: 
Compensatory or punitive damages awards greater than $50,000 were overturned 
by reviewing court 6 
Compensatory or punitive damage awards greater than $50,000 were permitted to stand 4 

Analysis includes over 1000 reported Title VII and Section 1981 employment discrimination cases decided between 
January 1991 and May 1994. In the majority of these cases, the claims were dismissed before trial or the court or 
jury ruled that no damages were available under Title VII or Section 1981. Another large percentage of cases were 
settled or were reversed or remanded with no further information available 



II. Orrick, Harrington & Sutcliffe Analysis of Jury Verdicts in Employment Cases in 
California State and Federal Courts (January 1991 - August 1997) 

• Juries awarded punitive damages to plaintiffs in employment cases in only 10% of the 
cases tried in CaUfomia state and federal coiuts from January 1991 through August 1997, 
continuing a trend that began in 1991. 

• From January through August 1997, the average award in non-termination cases based on 
total verdicts for sex harassment and sex discrimination claims was $419,756; $207,786 
for race; $104,344 for age; and $52,007 for disability discrimination claims. 

• In wrongful discharge cases, the average award based on total verdicts was $139,558 in 
sex harassment and discrimination cases; $486,251 in race cases, $245,949 in age cases; 
and 239,251 in disability discrimination cases. 

• Plaintiffs prevailed in 47% ofthe non-termination discrimination cases, winning 53 of the 
112 cases reported. 

• Plaintiffs prevailed in 45% of the wrongful-termination discrimination cases, winning 
135 of the 303 cases reported. 

TABLE 2 
CALIFORNL\ JURY VERDICTS IN EMPLOYMENT CASES (REPORTED FROM 1981 - 1997) 

Year Median Average Total Plaintiff Prevailed 
Jury Award Jury Award Verdicts Number (Percent) 

1981 $ 300,000 $490,091 18 11 (61%) 
1982 136,660 472,946 35 22 (63%) 
1983 76,500 238,221 24 13 (54%) 
1984 230,000 766,152 29 17 (59%) 
1985 252,743 795,343 64 50 (78%) 
1986 109,000 268,395 72 42 (58%) 
1987 260,500 866,074 80 42 (52%) 
1988 120,742 610,613 63 42 (67%) 
1989 154,007 341,431 42 28 (67%) 
1990 317,135 1,806,034 67 46 (69%) 
1991 278,900 449,668 69 37 (54%) 
1992 330,000 816,858 81 35 (43%) 
1993 250,000 429,315 95 51 (54%) 
1994 250,000 457,777 141 79 (56%) 
1995 242,479 439,653 106 58 (55%) 
1996 184,000 646,013 106 47 (44%) 
1997 263,500 606,789 62 28 (45%) 

Data on plaintiff win rates and average awards do not reflect cases in which a jury award is reduced or overturned 
by a trial judge or on appeal. 
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I. Introduction 

A. The Statutory framework 

Employees who allege discrimination or harassment in employment may maintain 

causes of action under Titie VII of the Qvil Rights Act of 1964, 42 U.S.C. § 2000e fit 

se3.(l994) (hereinafter "Tide VIT). and/or under 42 U.S.C. § 1981 (1994) (hereinafter 

"Section 1981"). Titie VH prohibits employment discrimination on the basis of race, 

color, reUgion, sex or national origin. Section 1981 prohibits intentional racial 

discrimination in the formation and enforcement of employment (and other) contracts. 

From tiie time Section 1981 was enacted, prevailing plaintiffs under tiiat stattite 

have been eligible to receive equitable relief (including appropriate frontpay and 

backpay) and compensatory and punitive damages. By contrast, until tiie Qvil Rights 

Act of 1991, 42 U.S.C. § 1981a (1994), took effect in November, 1991. employees who 

sued successfully under Titie VII were entitied solely to equitable reliel 

The Civil Rights Act of 1991 was designed, in part, to expand civil rights 

protection by remedying tiiis disparity. The stated purposes of the Civil Rights Act of 

1991, are, inter alia. "(1) to provide appropriate remedies for intentional discrimination 

and unlawful harassment in the workplace; . . . and (4) to . . . expandQ tiie scope of 

relevant Civil Rights statutes in order to provide adequate protection to victims of 

discrimination." 42 U.S.C. § 1981a. In accomplishing tiiese goals, tiie 1991 Act provides 

that in cases of intentional employment discrimination, compensatory damages are 

available under Title VII. 42 U.S.C. § 1981a(a)(l). The Act further autiiorizes punitive 

damages in Titie VII cases where tiie employer engages in a "discriminatory practice or 
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discriminatoiy practices witii malice, or witii reckless indifference to tiie federaUy 

protected rights of aggrieved individuals." 42 U.S.C. § 1981a(b)(l). 

In providing for such damages in Titie VH cases, however. Congress proceeded 

witii caution. In contrast to tiie damages provision of Section 1981, which places no 

statutory limits on die amount of damages available, die Civil Rights Act of 1991 

includes statiitory caps on compensatory and punitive damages available under Titie 

vn. The cap amounts vary from $50,000 to $300,000 for combined compensatory and 

punitive damages depending on the size of the employer. 

B. Shea «fe Gardner 1990 Damages Study 

In 1990, while tiic bill which was ultimately enacted as the Civil Rights Act of 

1991 was pending before Congress, attorneys at Shea & Gardner analyzed the 

compensatory and punitive damage awards in Section 1981 employment discrimination 

cases decided from 1980 to 1990. Because courts have consistentiy held tiiat Title VII 

and Section 1981 are "paraUel bases of relief and require tiie "same elements of proof 

(sec, e.g. Flanagan v. Aaron E. Hennr Community Health Services Center, 876 F.2d 

1231, 1233-34 (5th Qr. 1989)), tiie smdy assumed fliat tiie patteni of awards under 

Section 1981 would be indicative of those expected under Titie VH if compensatory and 

punitive damage remedies were permitted. The study, thus, looked at tiie frequency 

with which compensatory and punitive damages were awarded under Section 1981 and 

ai the size of those awards in order to forecast die potential impact of amending Tide 

VII to permit compensatory and punitive reliei 
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The results of the 1990 Shea & Gardner study, set forth in a report dated March 

14,1990, indicated tiiat victims of intentional employment discrimination had not 

received "excessive" damage awards under Section 1981. To tiie contrary, tiie study 

showed tiiat tiie majority of awards under tiiat statute were moderate in size, and, in tiie 

rare cases where a judge or juiy awarded "eamessive" damages, the award was often 

modified by a subsequent court 

C. Purposes of the Study 

Congress is once again considering amending Titie vn. Ugislation entitied "The 

Equal Remedies Act" is currentiy pending before Congress, seeking to remove tiie 

statutory caps placed on compensatory and punitive damages by the Civil Rights Act of 

1991. Proponents of the legislation contend that caps are not necessary to control 

courts and juries and tiiat fears of excessive compensatory and punitive damage awards 

are unjustified. In order to assist in testing tiiis contention. Shea & Gardner has 

performed a follow-up smdy tiiat picks up where its previous stody left oft We have 

reviewed compensatory and punitive damage awards in reportedi/ Section 1981 cases 

fi^om 1991 to 1994 and have analyzed such awards in Titie VH cases decided after tiie 

Qvil Rights Act of 1991 was adopted. The results of this study confirm those of flie 

previous smdy. They show: 

1/ The study does not include jury verdicts unless they were reported at the district / 
court level or on appeal. While we acknowledge that this omission makes die study less ^ 
complete, there was no systematic way to access and summarize these verdicts. 
Accordingly, while we believe that tiie trends highlighted in tiiis report are indicative of 
trends in Titie VII and Section 1981 decisions, botii reported and unreported, individual 
unreported cases which support or contradict these trends may not be included. 



(1) Most claims for damages under Section 1981 and Tide VII axe dismissed 
before trial on procedural or substantive grounds. 

(2) Of those plaintiffe who prevaU at summary judgment or trial, not aU receive 
compensatory or punitive damages. In appropriate instances, only equitable, 
declaratory or Injunctive relief may be given. 

(3) Of tiiose who receive compensator and punitive damages, tiie awards tend to 
be moderate. 

(4) If an employer engages in extremely outrageous conduct, bigger awards may 
be given. 

(5) Large ccmpenfiatoxy and punitive damage awards are frequentiy overturned 
by reviewing courts. 

II. Discussion 

Our research included over 1000 reported Titie VH and Section 1981 

employment discrimination cases decided between January, 1991 and May, 1994.*' In 

the majority of tiiese, tiie claims were dismissed before trial or tiie court or jury ruled 

that no damages were available under Titie VH or Section 1981. Anotiier large 

percentage of cases were settied. or were reversed or remanded witii no further 

information available. 

Accordingly, our research revealed 118 cases in which tiie plaintiffs succeeded in 

proving tiiat tiie employer engaged in unlawful discrimination. In 12 of tiiese cases, tiie 

court concluded tiiat the plaintiff was entitied to damages, but the type of damages was 

not specified. See, e.g.. Hill v. Board of .Siipervisors of Stafford Cownty, 1993 U.S. App. 

Lexis 15162 (4tii Cir. June 22, 1993). In 76 of die cases in which judgment was entered 

for tiie plaintiff, as set forth in Appenda B, tiie plaintiff did not receive compensatory 

2/ As noted above, unreported decisions are not included in this smdy. 
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or punitive damages, but merely received backpay, frontpay or otiier equitable, 

declaratory or injunctive relief.̂ ' Ŝ e. e.p. ]̂ ns.<} v. p̂ c]ceye Q;|lu|ose Corp.. 980 F.2d 

648 (lltii Cir. 1993). In two cases, liability was found, but tiie court determined tiiat no 

damages of any sort were appropriate. See FiedencK v. Reed STnjtb Shaw and McCray, 

1994 U.S. DisL Lexis 1809 (E.D.Pa. Feb. 18.1994); Pruntv v. Arkansas Freightways. 

Inc.. 16 F.3d 649 (5tii Cir. 1994) reh'p en banc denied 1994 U.S. App. Lexis 10164 (5tii 

Or. Apr. 18, 1994). In the remaining 28 cases, as set forth in Appendix A, courts held 

tiiat plaintiffe were entitied to recover compensatory and/or punitive damages as foUows: 

Compensatoiy Damages Only: 14 cases 

Punitive Damages Only: ^ cases 

Botii Compensatoiy and Punitive Damages: 11 cases. 

3/ While the study did not include Titie VII cases decided before tiie Qvil Rights Act 
of 1991 was enacted, it does include several cases which were decided after November 
21,1991 (the date tiie Civil Rights Act of 1991 became effective) in which tiie conduct 
at'issue occurred before tiie 1991 Civil Rights Act was passed. In tiie majority of such 
cases, tiie court declined to apply tiie Civil Rights Act of 1991 retroactively. 
Accordingly, only equitable relief was available. In otiiers, tiie court declined to opine 
whetiier tiie Civil Rights Act of 1991 was retroactive but awarded equitable relief only 
witiiout fiirtiier comment. In otiiers. tiie court awarded a lump sum witiiout specifying 
whetiier tiie damages were intended as equitable relief or as compensatoiy or pumtive 
damages. In still otiieis. tiie court held tiiat tiie Qvil Rights Act of 1991 was retroacbve 
and permitted the award of punitive and compensatoiy damages. This latter categoiy 
case has been overruled by tiie Supreme Court decisions in T̂ indgraf v. USI Film 
Products et al.. 114 S.Q 1483 (1994) and Rivers v. Roadway Express. Inc., 114 S.Ct 
1510 (1994) (in which die Court held tiiat die Civil Rights Act oi 1991 was not 
retroactive). The award amounts may, nonetiieless, be usefiil to predict tiie kinds of 
awards which will be made in cases where the conduct occurred after tiie CMl Rights 
Act was enacted. 



Thus, during tiie period of our stiidy. courts held tiiat plaintiffs were entitied to 

compensatoiy damage awards under Titie Vn or Section 1981 in 25 reported cases 

involving 47 "claims"̂ /. Of tiiese, tiie amount of damages was ascertainable from 

published opinions in 24 cases involving 46 successful Titie VII or Section 1981 claims. 

Also during tiiis period, courts held tiiat plaintiffs were entitied to punitive damage 

awards in 14 reported cases involving 17 successfiU Titie VH and Section 1981 claims. 

Of tiiese, tiie amount of tiie award was ascertainable from published opinions in 12 

cases involving 15 Titie VII or Section 1981 claims.̂  

The compensatoiy damage awards ranged from nominal damages of $1 to a 

maximum single compensatory damage award of $250,000. Of the 46 claims in which 

tiie amount of tiie compensatoiy damage award can be determined, 40 involved awards 

less tiian or equal to $50,000.̂  Of tiiese. one involved a nominal damage award of $1. 

There were only six claims for which a court awarded compensatory damages to a 

single plaintiff in excess of $50,000. Of diese six claims, tiiree were remanded or 

reversed by a reviewing court as set fortii in Appendix C. See Carter v. Sedgwick 

4/ Some of tiie cases had more than one plaintiff or more tiian one defendant 

5/ When an award was made in a case which includes Titie vn or Section 1981 and 
otiier state and federal law claims, and tiie decision fafled to specify tiic grounds on 
which the award rests, we have treated it as an award under Titie VII or Section 1981. 

6/ In Rerger v. Iron Workers. Reinforced Rodmen et a l 1994 U.S. Dist Lews 5342 
(D D C Apr 14. 1994), tiie court awarded compensatory damages to 22 class members 
in amounts ranging from $2500 to $25,000. The total compensatoiy damage award in 
Berger was $205,000 but each individual plaintiffs award was relatively small. For 
purposes of this study, the awards to each class member are treated individually. 
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Countv Kansas. 929 F.2d 1301 (lOtii Cir. 1991) (appellate court dismissed Section 1981 

claim for which $100,000 compensatoiy damages had been awarded and remanded case 

for determination of whetiier award could stand on altemative grounds); s g e ^ 

x>r.i.n,>ht V. General Motors Conv. 768 F. Supp. 675 (E.D.Ws. 1991) affd., 973 F.2d 

1366 (7th Cir.) cert, denied. 113 S. Ct 1270 (1993); Pnitrbpr v KfrTltlicKv. 1992 U.S. 

App. Lexis. 11374 (6tii Cir. 1992). These cases indicate tiiat if a jury or lower court 

makes an inappropriate compensatoiy damages award, a reviewing court can and wiU 

correct the error. 

Pumtive damage awards under Section 1981 and Titie VII during tiiis period 

ranged from $1000 to $500,000. Of tiie 15 claims for which punitive damage award 

amounts can be determined, five Involved awards tiiat were less than or equal to 

$50,000. Of the ten punitive damage claims for which award amounts exceeded $50,000. 

five were reversed, remanded or otiieiwise vacated as set forth in Appendix C.^ See 

Mrvjir. V Gannett 7 F.3d 552 (7tii Qr. 1993) (court reversed $125,000 punitive damage 

award on die ground that Title VH is not retroactive and Section 1981, under tiie tiien 

governing law, did not apply to failure to promote); see also Keeton v. American 

T.ipphnne and Telegraph Co.. 836 F. Supp. 171 (S.D.N.Y. 1993); McKnip̂ t v. General 

2/ In V City of Atmore. 996 F.2d 1155 (11th Qr. 1993). the Eleven^ Cn^it 
reversed a district court decision awarding $15,000 compensatoiy damages JJf $ .̂0?^ 
punitive damages under Titie VH. In Odim« v- Westin T.13COT> Hotel Co.. 991 F ^ 595 
r9tii Cir 1993) tiie Nintii Circuit reversed a lower court decision awardmg Jio.uuu 
compensatoiy damages. These are the only reported decisions which appe»ate coum 
reversed in which neitiier compensatoiy nor punitive damage awards exceeded $50,UOU. 
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MotorsCoTE.*', 768 F. Supp. 675 (E.D.Wis. 1991) fi^-. 973 F.2d 1366 (7di Cir.) gfiit 

denied. 113 S. Ct 1270 (1993); Cmtcher v. Kentucjg. 1992 U.S.App. Lexis. 11374 (6tii 

Cir. 1992); Holland v. First Virpinia Banks. Inc. 1991 U.S. App. Lexis 14885 (4tii dr. 

July 21, 1991).2' 

Of all of the cases reviewed, we found only tiiree cases where a combined 

compensatoiy and punitive damage award greater tiian or equal to $150,000 was 

permitted to stand. In Daniels v. Pipefitters Ass'n 1^1 Union No. 597. 945 F.2d 906 

(7tii Cir. 1991) reh'g denied. 1991 U.S. App. Lexis 25688 (7tii Cir. 1991), tiie plaintiff 

was awarded $181,063.50 in compensatory damages and $150,000 in punitive damages 

under Section 1981. The court held that the plaintifTs trade union had discriminated 

against the plaintiff The court emphasized tiiat tiiis discrimination had occurred in 

spite of the fact that tiie plaintiff had joined tiie union in tiie first place under a special 

program designed to remedy a history of similar discrimination. 

8/ As noted above, in McKnipht a compensatoiy damage award greater than $50,000 
was also reversed on appeal. 

9/ The trial court decision in Holland, reported at 744 F. Supp. 722 (E.D.Va. 1990), 
indicates that the jury awarded a total of $501,000 in punitive damages against two 
defendants: $500,000 against tiic Bank and $1000 against tiie plaintiffs supervisor at tiie 
Bank. The appellate court decision reversing this verdict, reported at 1991 U.S. App. 
Lexis 14885 (4tii Or. July 21, 1991), indicates that tiie jury awarded only $51,000 in 
punitive damages, $50,000 against tiie bank and $1000 against the supervisor. This 
disparity is, no doubt, attributable to a typographical error in the appellate court 
decision. In any case, tiie jury's punitive damage award was reversed in its entirety on 
the ground that tiie plaintiffs retaliatory refusal to rehire claim should not have gone to 
the jury and that, even if jury consideration was proper, tiiere was insufficient evidence 
to support such a claim. 
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In R̂ TTv V. Stevinson Chevrolet. 804 F. Supp. 121 (D. Colo. 1992) Pcops. êpied, 

828 F. Supp. 827 (D. Colo. 1993), tiie court, while holding tiiat tiie Civil Rights Act of 

1991 was not refroactive. nonetiieless awarded tiie plaintiff $250,000 compensatoiy 

damages on a retaliatory discharge claim under Titie VII. Tlie court explained tiiat 

backpay was not available and otiier grounds of equitable relief were not sufficient to 

compensate tiie plaintiff- The court found tiiat tiie plaintiffs employer had retaliated 

against tiie plaintiff for fiUng a discrimination charge by having him maliciously 

prosecuted for forgery. 

In United States K.E.O.C. v. ATC <̂ ecuritv Investigations. U<L 823 F. Supp. 571 

(N.D. 111. 1993), die jury awarded a plaintiff who successfully alleged discrimination on 

tiie basis of disability under die Civil Rights Act of 1991, $50,000 in compensatory 

damages for emotional distress and $250,000 in punitive damages against each of two 

defendants. These punitive damage awards were subscquentiy reduced by tiie district 

court to $75,000 against each defendant in order to comply witii tiie statutory caps on 

compensatory and punitive damages under die Qvil Rights Act of 1991.̂  The jury 

found tiiat tiie plaintiff had been discharged from his position as Executive Director of 

AIC Security on tiie basis of his disability, metastasized lung cancer. 

10/ The remedies provision of tiie Civil Rights Act of 1991 appUed to plamtife bnngmg 
claims under the Americans with Disabilities Act (ADA) in addition to tiiose bnngmg 
claims under Tide VII. While we did not perform a separate search of decisions under 
the ADA, AIC Security, a disability discrimination case, was tiie only reported case 
which came up in our research of Titie Vn cases in which an award of compensatory or 
pumtive damages under the Qvil Rights Act of 1991 was reduced to comply witii 
statutory caps. 
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Thc small number of cases wifli such large compensatory and punitive damage 

awards indicates tiieir exceptional character. Moreover, altiiough tiie Civil Rights Act 

of 1991 prohibits tiie court from instructing juries on tiie statutoiy caps on punitive and 

compensatoiy damageŝ i/. we found only one reported case. Upitê  Smtes p.^.O.C. v. 

ATC Seniritv W-̂ tiaations. Ltd.. mentioned above, in which tiie court was required to 

reduce a jury's pumtive damages award to fit within cap limits. 

III. Conclusion 

Our research suggests tiiat since 1991, victims of intentional employment 

discrimination have not received "excessive" damage awards under Tide VII or under 

Section 1981- Altiiough there are currentiy no damage caps under Section 1981, and 

courts arc prohibited from instructing juries about tiie existence of statutoiy damage 

caps under Titie VII, tiie awards under tiiese statutes have, nonetheless, been moderate. 

Fears of "runaway" juries and excessively sympatiietic courts have not materialized. 

Using past experience witii Section 1981 and Titie VII damage awards as a guide, 

it appears that removing statutory damage caps should not lead to any significant 

increase in the size of Titie VII damage awards. Even if Congress passes tiie "Equal 

Remedies Act" and removes Titie VII damage caps, our research indicates tiiat tiie 

majority of Titie vn plaintiffs will still receive neitiier compensatoiy nor punitive 

damages. Further, if an employee proves tiiat an employer has engaged in intentional 

and outrageous conduct tiie damage award is likely to be moderate. Finally, if a judge 

11/ The statute states, "tiie court shall not Inform tiie jury of die [stamtory cap] 
limitations" concerning the sum of permissible compensatoiy and punitive damages. 42 
U.S.C. 1981a(c). 
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or jury makes a comparatively large compensatoiy or punitive damage award, the award 

wm, as before, be scrutinized carefully and may be reversed or remanded by a reviewing 

court. 



APPENDIX A 
Titie VII and Section 1981 Cases in Which 

Compensatory and/or Punitive Damages Were Awarded 
TOTAL=28 

Date Case Name Backpay Frontpay Compensatory Punitive Other 

4/14/94 Berper v. Iron 
Workers. 1994 U.S. 
Dist Lexis 5342 
(D.D.C. Apr. 14, 1994) 
[22 plaintifEs] 

$37,290.74 
$9413 
$35,487 
$71,458 
$45,375 
$123,272 
$9047 
$18,739 
$70,822 
$39,134 
$9140 
$9413 
$24,435 
$33,145 
$30,704 
$33,636 
$72,937 
$11,686 
$21,384 
$71,803 
$13,667 
$45,767 
$24,459 
$8250.82 

$5000 
$5000 
$25,000 
$25,000 
$2500 
$15,000 
$5000 
$15,000 
$10,000 
$2500 
$2500 
$2500 
$2500 
$25,000 

$15,000 
$10/100 

$2500 
$5000 
$5000 
$10,000 
$10,000 
$5000 



Date Case Name Backpay Frontpay Compensatoiy Punitive Other 

3/7/94 Tunc V. Holland 
Hospitality. 1994 U.S. 
Dist Lexis 4997 (W.D. 
Mich. Mar. 7, 1994) 

$9400 $50,000 $30,000 

1 2/13/94 Fitzsimons v. J.C. 
Pennev Co.. 1994 U.S. 
App. Lexis 327 (9tfi 
Cir. Feb. 13, 1994) 

$70,000 $70,000 

1/7/94 KvIe V. Campbell Soup 
Co.. 1994 U.S. Dist 
Uxis 757 (9th Qr. 
Jan. 7, 1994) 

$5000 

1 11/10/93 Keeton v. American 
Telei|>hone & 
Telegraph Co.. 836 F. 
Supp. 171 (S.D.N. Y. 
1993) 

$100,000 
(jury award 
reversed by 
district 
court 
j.n.o.v) 
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Date Case Name Backpay Frontpay Compensatory Punitive Other 

10/21/93 E.E.O.C. V. AIC 
Security Investigations 
Ltd.. 1993 U.S. Dist 
Lexis 15025 (N.D. 111. 
Oct. 21, 1993) 
[2 Defendants] 

$20,000 $50,000 $75,000 
$75,000 
(reduced 
from jury 
award of 
$250,000 
against each 
defendant 
to comply 
with 
statutoiy 
caps) 

10/14/93 

1 

Bartlett v. U.S.. 835 F. 
Supp, 1246 (E.D. 
Wash. 1993) 

$5770 $108,264 $25,000 $20,784 
medical 
costs 

9/27/93 Mojica V. Gannett 7 
F.3d 552 (7tii Or. 
1993) 

$35,000 
(remanded by 
7th Cir.) 

$125,000 
(remanded 
by 7lh Cir.) 

8/4/93 Goldsmith v. Citv of 
Atmore. 966 F.2d 1155 
(lltii Cir. 1993) 

$15,000 (lltii 
Cir. reversed) 

$25,000 
(11th ar . 
reversed) 
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Date Case Name Backpay Frontpay Compensatory Punitive Other 

6/16/93 Dombeck v. 
Milwaukee Valve Co.. 
823 F. Supp. 1475 
(W.D. Wis. 1993) 

$25,000 

1 4/19/93 Odima v. Westin 
Tuscon Hotel Co.. 991 
F.2d 595 (9tii Cir. 
1993) 

amount not 
specified 

amount not 
specified 

$10,000 reinstate­
ment; 
atty's fees 

3/3/93 Ray V. University of 
Arkansas. 1994 U.S, 
Dist Lexis 5454 (E.D. 
Ark. Mar. 3, 1994) 

Amount not 
specified 

$10,000 reinstate­
ment; 
atty's fees 
and costs 

9/24/92 Berrv v. Stcvinson 
Chevrolet 804 F. 
Supp. 121 (D. Colo. 
1992) recons. denied. 
828 F. Supp. 827 (D. 
Colo. 1993) 
[2 plaintiff] 

$72,822 
$250,000 atty's fees 

and costs 
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Date Case Name Backpay Frontpay Compensatory Punitive Other 

8/18/92 Slender v. Lucky 
Stores. 803 F. Supp. 
259 (N.D. Cal. 1992) 

amount not 
specified 

6/4/92 

1 5/11/92 

Lanpston v. Daniels. 
Micheals & Assoc 
1992 U.S. Dist Lexis 
14795 (N D. Ala. June 
4, 1992) 

$8155 $35,000 

Cmtcher v. Kentucky. 
1992 U.S. App. Lexis 
11374 (6tii Cir. May 
11, 1992) 
[2 plaintifEs] 

$10,000 
(6th Cir. 
vacated this 
award 

$6230 
$100,000 
(6th cir. vacated 
2d award) 

$67,500 
$135,000 
(6th Cir. 
vacated 2d 
award) 

4/1/92 Westfield v. Illinois 
Deo't of Labor. 1992 
U.S. App. Lexis 5777 
(7th Cir. Apr. 1, 1992) 

$2600 (plus 
pre-judgment 
interest) 

$5000 atty's fees 
aad costs 

3/5/92 Campbell v, Kansas 
State University. 1992 
U.S. Dist Lexis 3379 
(D. Kan. Mar. 5, 1992) 

$1 atty's fees 
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Date Case Name Backpay Frontpay Compensatoiy Punitive Other 

2/19/92 Paxton V. Bearden. 783 
F. Supp. 1011 (N.D. 
Miss. 1992) 

$4,880.54 $15,000 atty's fees 

12/31/91 Miles V. J.C. Penney 
Cb„ 1991 U.S. Dist 
Lexis 19781 (E.D. Tex. 
Dec. 31. 1991) 

$15,000 

9/30/91 Daniels v. Pipefitters 
Ass'n Local Union No. 
597. 945 F.2d 906 (7th 
Cir. 1991). reh'g 
denied. 1991 U.S. App. 
Uxis 25688 (7th Or. 
1991) 

$181,063.50 $150,000 atty's fees 
and costs 

j 7/22/91 Geissinger v. City of 
St Paul. 1991 U.S. 
Dist Lexis 10264 (D. 
Minn. July 22. 1991) 

$25,000 $50,000 
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Date Case Name Backpay Frontpay Compensatory Punitive Other 

7/15/91 McKoieht v. General $55,000 
(leversed by 
district court) 

$55,000 
(reversed by 
district court) 

$500,000 
(reversed by 
district 
court) 

atty's fees 
(leversed 
by dist 
court) 

7/15/91 
Motors Corp.. 768 F. 

$55,000 
(leversed by 
district court) 

$55,000 
(reversed by 
district court) 

$500,000 
(reversed by 
district 
court) 

atty's fees 
(leversed 
by dist 
court) 

7/15/91 

Supp. 675 (E.D. Wis. 
1991) aff d, 973 F.2d 
1366 (7th Cir.) cert 
deqied 113 S.Ct 1270 
(1993) 

$55,000 
(leversed by 
district court) 

$55,000 
(reversed by 
district court) 

$500,000 
(reversed by 
district 
court) 

atty's fees 
(leversed 
by dist 
court) 

7/12/91 Holland v. First $20,000 
(reversed by 4th 
Qr.) 

$1000 
$500,000 
(reversed by 
4tii ar.) 

costs 
(reversed 
on 
appeal) 

7/12/91 
Virginia Banks. Inc.. 

$20,000 
(reversed by 4th 
Qr.) 

$1000 
$500,000 
(reversed by 
4tii ar.) 

costs 
(reversed 
on 
appeal) 

7/12/91 

1991 U.S. App. Lexis 
14585 (4th Cir. July 
21, 1991) 
[2 defendants] 

$20,000 
(reversed by 4th 
Qr.) 

$1000 
$500,000 
(reversed by 
4tii ar.) 

costs 
(reversed 
on 
appeal) 

4/25/91 Taylor v. USAir. 1991 
U.S. Dist Uxis 12386 
(W.D. Pa Apr. 25, 
1991) 

amount not 
specified 

amount not 
specified 

declara­
tory relief, 
injunctive 
relief; 

4/8/91 Carter v. Scdewick $10,478.05 
remanded by 
lOtii Cir. 

$100,000 
(remanded by 
10th Cir.) 

$1000 
(remanded 
by 10th 
Cir.) 

4/8/91 
County Kansas. 929 

$10,478.05 
remanded by 
lOtii Cir. 

$100,000 
(remanded by 
10th Cir.) 

$1000 
(remanded 
by 10th 
Cir.) 

4/8/91 

F.2d 1501 (10th Or. 
1991) 
[2 defendants] 

$10,478.05 
remanded by 
lOtii Cir. 

$100,000 
(remanded by 
10th Cir.) 

$1000 
(remanded 
by 10th 
Cir.) 
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Date Case Name Backpay Frontpay Compensatory Punitive Other 

4/3/91 Seni^ur v. Beaumont 
Independent School 
Dishrict 760 F. Supp. 
1200 (E.D. Tex. 1991) 

$50,000 

1 2/20/91 Woods V. Graphic 
Communications. 925 
F.2d 1195 (9tii Cir. 
1991) 

amount not 
specified 



APPENDIX B 

Cases Where Plaintiffe Prevaded on Section 1981 or Titie VH Qaims 
But Neither Compensatory nor Punitive Damages Were Awarded 

Total=76 

Art» V. Hitachi Zosen Clearing. Inc.. 967 F.2d 1132 (7tii Cir. 1992) r^Vf, en banc 
denied. 1992 U.S. App. Uxis 19389 (7tii Cir. Aug. 19. 1992). 

Â ldn V. Barr. 1992 U.S. Dist UxU 14936 (W.D. Mich. July 2. 1992). 

Austen v. Hawaii. 1992 U.S. App. Uxis 15465 (9di Cir. June 24, 1992). 

Baer v. First Options of Chicago. Inc.. 1993 U.S. Dist Uxis 19489 (N.D. IU. Dec. 10. 
1993) 

Briscoe v. Fred's Dollar Store. 822 F, Supp. 1353 (E.D. Ark. 1993). 

Brower-Coad v. Fundamental Brokers. Inc.. 1993 U.S. Dist Uxis 13825 (S.D-N.Y. Sept 
16. 1993). 

Bruhn v. Foley. 824 F. Supp. 1345 (D. Neb. 1993). 

Caine v. Sullivan. 1994 U.S. App. Uxis 4831 (9tii Cir. Mar. 8, 1994) 

Carter v. Bnice Oakley Inc.. 1993 U.S. Dist Uxis 19778 (E.D. Ark. Mar. 4. 1993) 

Carter v. Carinp for the Homeless of Peekskill. 821 F. Supp. 225 (S.D.N.Y. 1993). 
(Court set aside jury verdict awarding baclqsay). 

Qarke v. Frank. 960 F.2d 1146 (2d Cir. 1992). 

Comwell V. Robinson. 1994 U.S. App. Uxis 10112 (2d Cir. Feb. 2, 1994). 

Cortes V. Maxus Exploration Co.. 977 F.2d 195 (5tii Cir. 1992). 

Cuello Suarez v. Puerto Rico Elec. Power Authority. 798 F. Supp. 876 (D.P.R. 1992). 

Currie V. Kowaleski. 842 F. Supp. 57 (N.D.N.Y. 1994). 

Daniels v. Essex Group. Inc.. 937 F.2d 1264 (7tii Or. 1991). 
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Davis V. Kansas qty Housing Authority. 822 F. Supp- 609 (W.D. Mo. 1993). 

n^vis V. Tri-Stat»- Mack Distributors. Inc.. 981 F.2d 340 (8tii Qr. 1992). 

Donî hertv v. Banv. 820 F. Supp. 20 (D.D.C. 1993) 

F F O C. V. Corinth. Inc.. 824 F. Supp. 1302 (N.D. Ind. 1993). 

F.E.O.C. V. Dfilifrbt Wholesale. Inc. 973 F.2d 664 (8tii Cir. 1992). 

F F O.C. V. Martin Marietta Corp.. 819 F. Supp. 1030 (M.D. Fla. 1993). 

RK O C. V. Roannke Ranids. Inc.. 1993 U.S. Dist Uxis 6131, (4tii Cir. Mar. 24, 1993). 

H E O.C. V. Snvder Doors. 844 F. Supp. 1020 (E.D. Pa. 1994). 

Evans v. Ford Motor Co.. 768 F. Supp. 1318 (D. Minn. 1991). 

Flovd V. Mellon Bank. 1991 U.S. DisL Lexis 2599 (E.D. Pa. Mar. 6. 1991). 

FraTier v. Southeastern Pa. Transportation Authority. 1994 U.S Dist Lexis 1138 (E.D. 
Pa. Feb. 8. 1994). 

Frederick v. Ree<̂  Smith .Shaw and McCrav. 1994 U.S Dist Uxis 1809 (E.D. Pa. Feb. 
18, 1994). 

Gallagher v. Wilton Enterprises. Inc.. 962 F.2d 120 (1st Cir. 1992). 

Gallo V. John F^wftU Chevrolet. Inc.. 779 F . Supp. 804 (M.D. Pa. 1991). 

Hansel v. Public Service Co. of Colorado. 778 F. Supp. 1126 (D.Colo. 1991). 

Harper v. Godfrey Co.. 839 F. Supp. 583 (E.D. Wis. 1993). 

Hatcher-Capers v. Halev. 786 F. Supp. 1054 (D.D.C. 1992). 

Hukannen v. International Union of Ooeratinfr Engineers. 3 F.3d 281 (8tii Cir. 1993) 
reh'p en banc denied. 1993 U.S. App. Uxis 29823 (8tii Or. Nov. 17. 1993). 

Hutchison V. Amateur Electronics Supply. 840 F. Supp. 612 (E.D. Wis. 1993). 

Tarkson & Cok>>r Tnr v, I.vnam. 840 F. Supp. 1040 (E.D. Pa. 1993). 

Jenson v. Eveleth Taconite Co.. 824 F. Supp. 847 (D. Minn. 1993). 
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Johnson V. Sullivan. 1992 U.S. Dist Uxis 21549 (D.Md. May 4. 1992). 

Johnson V. United States Elevator Corp.. 779 F. Supp. 465 (E.D.Mo. 1991). 

Keys V. U.S. Weldinfr. Fabricating and Manufaeturinp. Inc.. 1992 U.S. Dist Uxis 13197 
(N.D. Oh. Aug. 26, 1992). 

Kientzv v. McDotiTrell Douglas Corp.. 990 F.2d 1051 (8tii Cir. 1993) reh'g en bang 
gianlfii 1993 U.S. App. Lexis 15130 (8tii Cir. June 23. 1993). 

Kimbrough v. Bowman Transportation. Inc.. 920 F-2d 1578 (lltii Ol. 1991) vacated and 
remanded. 929 F.2d 599 (lltii Cir. 1991). 

T^^v FaTTners Ins. Co.. 1992 U.S. Dist Uxis 17116 (D. Kan. 1992). 

Madden v. Cisneros. 830 F. Supp. 1251 (E.D. Ark. 1993). 

Malone v. California State College. 1993 U.S. App. Uxis 4336 (9tii Cir. Feb. 1, 1993) 
(award reversed and remanded). 

Marcing v. Fluor. 1993 U.S. Dist Uxis 10837 (N.D. HI. Aug. 2. 1993). 

McKenzie v. Cooper. Uvins and Pastko. Inc.. 990 F.2d 1183 (lltii Cir. 1993). 

Meeks V. Computer Associates. 15 F.3d 1013 (7tii Cir. 1994). (Damage award reversed 
and remanded). 

Miller v. Swjssre Holding. Inc.. 771 F. Supp. 56 (S.D.N.Y. 1991). 

Miranda v. B & B Cash Grocery Store. Inc.. 975 F.2d 1518 (11th Cir. 1992) 

Mvree v. Local 41. International Brotherhood of Electaical Workers. 1993 U.S. Dist 
Uxis 15457 (W.D.N.Y. July 9. 1993). 

Nolen V. National Railroad Passenger Corp.. 1992 U.S. Dist Uxis 776 (N.D. El. Jan. 
28, 1992) rev-d and remanded. 1993 U.S. App. UxIs 23941 (7tii Cir. Sept 14. 1993). 

Norris V. Seatrain Shipbuilding Corp.. 1992 U.S. Dist Uxis 6349 (S.D.N.Y. Mar. 20. 
1992). 

Odom V. Frank. 782 F. Supp. 30 (N.D. Tex. 1991). 

Palmiero v. Weston Controls. 809 F. Supp. 341 (M.D. Pa. 1992). 



Phetosomphonp v. Allison Reed Group Inc.. 984 F.2d 4 (1st Cir. 1993). 

Pruntv V. Arkan!̂ '̂  Freightwavs Inc.. 16 F3d 649 (5tii Or. Mar. 21, 1994) yeh'g en banc 
denied. 1994 U.S. App. Lexis 10164 (5tii Cir. Apr. 18. 1994). 

Robinson v. Southeast Pa. Transp. Authority. 982 F.2d 892 (3rd dr. 1993). 

Rodpers v. Western Soutiiem Life Ins. Ca. 12 F.3d 668 (7tii Cir. 1993). 

Ross V. Buckeye Cellulose Corp.. 980 F.2d 648 (lltii Cir. 1993). 

T̂ npp V. Purolator Courier Corp.. 1993 U.S. Dist Uxis 12020 (D. Kan. Aug. 6, 1993). 

.<5Hlnau..h V. Saloaueh. 4 F.3d 134 (2d Cir. 1993) ceff- denied, 114 S. a 1189 (1994). 

Seibel V. Paolino. 1992 U.S. Dist Uxis 14488 (E.D. Pa. Sept 18. 1992). 

Shipes V. Trinity Industries. 987 F.2d 311 (5tii Cir. 1993) cfiff. denied. 114 S. Ct 548 
(1993). 

Shirley v. Chrysler First Inc.. 970 F.2d 39 (5tii Qr. 1992). 

Snider v. Consolidated Coal Co.. 973 F.2d 555 (7tii Cir. 1992) reh'g en banc denied. 
1992 U.S. App. Uxis 23802 (7tii Cir. Sept 28, 1992) cert, denied. 113 S.Cl, 981 (1993). 

Stair v. Uhfgh Vallev Carpenters Local m ĵon No. 600. 1993 U.S. DIsL Uxis 18753 
(E.D. Pa. Jan. 11, 1994). 

Stockard V. Red F.aple Resources Corp.. 1992 U.S. App. LEXIS 17699 (lOtii Cir. July 
27, 1992). 

Storkett V. Tolin. 791 F. Supp. 1536 (S.D. Fla. 1992). 

Stukev V. U.S. Air Force. 809 F. Supp. 536 (S.D. Oh. 1992). 

Tourtillott V. Maryland Cas. Co.. 1993 U.S. Dist Lexis 12356 (D. Kan. July 16, 1993). 

Troutt V. Charcoal Steak House. Inc.. 835 F. Supp. 899 (W.D. Va. 1993). 

Truskoski V. ESPN. Inc.. 823 F. Supp. 1007 (D. Conn. 1993). 

Tlnderwood v. District of Cnliimhia ArmoiV Bd.. 1992 U.S. Dist Uxis 1297 (D.D.C. 
Feb. 10, 1992). 
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U.S. V. Board of Educ. of Consol. High School D.. 983 F.2d 790 (7tii Cir. 1993). 

Yacoub V. McGovem. 840 F. Supp. 947 (N.D.N.Y. 1993). 



APPENDIX C 

Cases where Compensatoiy or Punitive 
Damage Awards Were Reversed or Remanded 

Total = 8 

Mofica V. Gannett 7 F.3d 552 (7tii Cir. 
1993). 

Goldsmidi v. City of Atmore. 996 F.2d 
1155 (lltii Cir. 1993) 

Appellate court remanded award 
of $35,000.00 compensatory 
damages and $125,000.00 punitive 
damages. 

Appellate court reversed award of 
$15,000.00 compensatory and 
$25,000.00 punitive damages. 

Keeton v. /Vmerican Telephone and 
Telegraph. 836 F. Supp. 171 (S.D.N.Y. 
1993) 

Odima v. Westin T"scon Hotel Co.. 991 
F,2d 595 (9tii Cir. 1993) 

Ho]land v. First Virginia Banks. Inc. 
1991 U.S. App. Uxis 14885 (4tii Cir. 
July 12, 1991). [2 Defendants] 

Carter v. Sedgwick County. Kansas. 929 
F.2d 1501 (lOtii Cir. 1991) 

McKnipht v. General Motors Corp.. 768 
F. Supp. 675 (E.D. Wis. 1991) 973 
F.2d 1366 (7tii Cir.) cert, denied. 113 S. 
Ct 1270 (1993). 

Cmtcher v. Kentuckv. 1992 U.S. App. 
Uxis 11374 (6tii Cir. May 11. 1992) 

District court overturned pumtive 
damage award of $100,000.00 in 
j.n.o.v. 

y^pcllatc coxirt reversed lower 
court decision awarding inter aha 
$10,000.00 compensatoiy 
damages. 

Appellate court reversed district 
court decision awarding 
$20,000.00 compensatoiy and 
$500,000.00 and $1,000.00 
punitive damages. 

AppeUate court remanded award 
of $100,000.00 compensatoiy and 
$1,000.00 punitive damages. 

District court reversed jury award 
of $55,000.00 compensatoiy and 
$500,000.00 pumtive damages. 

AppeUate court vacated award of 
$100,000.00 compensatoiy and 
$135,000.00 punitive damages. 



I inn fc« vw IV. 

APPENDIX D 

Siimmarv f̂ Ca<tfts Researched̂  

Total Number of Cases Where Plaintiff 1̂̂  
Proved Intentional Discrimination 

Total Number of Cases Where Prevailing 76 
Plaintiffs Were Awarded Only Equitable Relief 

Total Number of Cases Where Prevailing ^ 
Plaintiffs Recovered Compensatoiy or 
Punitive Damages 

Total Number of Cases Where Prevailing 2 
Plaintiff Held Not Entitied to Damages or 
Equitable Relief 

Total Number of Cases Where Relief Awarded 12 
to Prevailing Plaintiff Cannot be Determined 

Total Number of Cases Where Compensatory 10 
or Punitive Damage Awards Exceeded $50,000 

Total Number of Cases Where Compensatory 6 
or Punitive Damages Awards Greater than 
$50,000 Were Overturned by Reviewing Court 

Total Number of Cases Where Compensatory 4 
or Punitive Damage Awards Greater than 
$50,000 Were Permlned to Stand 

1/ Our research included over 1000 reported Titie VII and Section 1981 employment 
discrimination cases decided between January, 1991 and May, 1994. In tiie majonty of 
tiiese cases, tiie claims were dismissed before trial or tiie court or jury ruled tiiai no 
damages were available under Titie VII or Section 1981. Anotiier large percentage of 
cases were settied, or were reversed or remanded witii no further mformation available. 
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I. [NTSXWUCnON 

Nearly thirty veais ago. Coaanaa passed the Civil Bigfata Act of;.̂ /, 
1964, a landmark piece ot JngiaTHtitrm toifipind toend the.diacximi-
nation that for too long had denied many Americana their funda­
mental right to equali^. 

Unfortunately, diacrimination has not disappeared fnva the 
Anoarican in~<i»rjp« Although much haa been aceompliahed during 
the paat thirty years, dlBcrimlnation continues to lixmt the opportu-
nitiee of blacLi, women, people with diaabilitiea, older Amcricai», 
and certain religioua end ethnic minoritiea. 

EquaUy unfbrtunatiiy, the very laws that proliibit discrimination 
lliHineetiiiiii discriminate. 

Title v n of the 196i Civil Rights Act banned diacrimination in 
employment on Uis basis of race, oolor, religion, sex. and national 
origin. Until 1991, H Mrmitted victinu of discriinination to obtain 
only equitable rvmedus, including reinstat«nent, declaratory and 
iojunodve relief, and up to 2 years beck pay. Title VII did not 
cdlow recovery of either compenaatozy or punitive damages, to 
make victims whole for the harm catued by discrimination and to 
punish and deter violators. 

In 1976. the Supreme Court interpreted another anti-discrimina-
tion statute, 42 IJ.&C. sec. 1981, wfatch prohibits discrimination on 
the bcnia of race and national origin in the makinK and enfordug 
of contracts. The Court held that section 1981 may be used to chal­
lenge intentional empUomaent discrimination, and that victims of 
men diacriminatioa may recover compmsatory and punitive dam­
ages under section 1981 without artificial liialtatian.' 

Aa a result of the Court's 1976 dedaion. victims of intentional 
employment discrimination based on race or ethnicity have been 
able to bring suit under section 1981 aad recover full compesaatoiy 
and punitive damagea Women, persons with disabilities, and cer­
tain r^imons minorities who suffered tdenticnl intimtional dtacrim-
ination, however, have been able to sue under Title VH. and 
a» a result have been able to recover only litle VII's limited reme­
dies. 

Coogreas recmpaized that there was ao justificatian for providing 
different remedtea to different victims of identical intentiooal di»-
crimination. It also leoognoed that H O B VII's limited remedim 
failed to fiilly oompcnsata victims of inteational disrrimlnBtion, 
deter ttiose who would engage in such diacrimination. and punish 
those who did. As a ranlt. in the Civil Bi^ils Act of 1991 Congress 

inded the renediei avaJkibZa to victims of dincrimlnnticn pro-
Iby Title vn. 

Hw new damafes provision, section 19T7A of tha Revised Stat­
utes (42 UJS.C. see. 19CiA). allows plaintiffs to recover compensate-
TJ and pimitive dn mages in addition to Title VITa equitable reme 
(fies. The Civil Rixhte Act of 1991 ensured that all victims of inteo-
tioaal anploymeat discriminatlan have a more complete remedy 
than had been available in the past. 

Unfortunately, the political process forced Conpees to leave its 
task unfittlsheo. Ute 1991 Act contained a numoer of important 

• JbAiuM *. AiUwv Btpnm f^mcy, W U.3. m, iSt^fltOX 

aad controversial prOTisiona. When a compromise was anaUy 
«ached. it Included section l98lA'a «rtnctioM ^ , j ^ ^ ^ J ° ^ 
latere^ of securing prompt passage of the Cml Righto Act of 1S31, 
^ l ^ ^ ^ t i ^ ^ o i g ^ ^ ^ the right to.<i«°§|"i.^'*S!w 
S S d the StrictiiSu. on dam*gê . and left to 1992 tt^tesk of 
^ovtding full, fair, and eqtial remedies for victuos of discninma 

''"^e compromise damages provision placed arbitrary, feed «il-
ioga oa Uie amount of damages that viclimsof 
bring suit under Title VU can reooter. The Umits nmg. from 
ffiOfibft to SSOOOOO. dependLog on the number of employe«e who 
? o X b r tht^BmSSer^oSe? defendant, and cover f"*^ 

!«Ses. all JKpecuniaiy losses (siwdi a. enuAional durtresa or 
wdn sod i u H e r i n z ) , W ^ damage*. These hmjts apply with-

r lee i^red by tbe^ietim. or the need to deter others from engag-
init in similar actions. , . . . #• *• ™ 

At the time the compromiBe was sgieed to, and before voting on 
the c o m p S s e hl£Vnumber of Senator, from both Pobhcal Pax-

m X d e a r that they omioeed limiting the damajpa avaUable to 
wmnen, people with dlsafilities, and relMous «^<>"^«' 

to introduce legidatiomi ^ * 5 ^ S P l ^ 
ioonirpossible titer thTovil Rigbta Act of l»l,became kw. and 
MaiaritvTeader MitcheU pwimiBed to bring the lejoslation to the 
ffirSPtheStTewly m T ^ i a i N o v e ^ ^sTSS^tor Kenn^ 
d ^ J S w i by 30 OHmoiioia. Introduced the B?"a« R«««Hff ^dL 
^ t t o E q u i Reneitt Act would remove the Ovil Wghta Act of 
1991's Umitatbni on damages. It would emure that all vwiims of 
L S i t i S S mSbymi^KLimiaation can be 
forUieir miurii, that those who engage in such « f « f « ° i ^ f ^ 
1» held hSy accountable for thefar actions, and that a roeamngful 
deterrent exists against such discrimination. 

n. PUBPOSB AN9 SuMMMrr 

In the CivU Rights Act of 1991, Congress created a new statuory 
p r S i S S i S U S C . sea 1981 A. under which victims of uitenUonal 
Lnploymeat discrimination based on race, color, religion. «« . "f̂  
tiomdorigin, or disahUity ean recover compensatory and pu^tive 

Act. howe^, «rt fixwl .Ihmts on the total 
fttSr? pecunlaiy IOBBM. non-pecuniaiy kwes, and pumtive dam-

• ^ I L I t S S Z ^ T f t ^ - 150,000 to MOOJWO <lfP-ding ontiie 
a u X r « n K « « . w h o work for tke di^todent Ftor detodanU 
w i £ l 6 to 100 employees, the limit is $60,000; for defendants v ^ 
lOlto 2W emplqyks, the Umit u JlOOgOO; for defendanto vnlh 201 
to 5W e m p l o S the Uniil W00.000randl for defendants with 
Lret lum 600 employees, the limit is >S0O.m̂ ^̂  

T b e K n t e m ^ e T A r t remov« these *ri«fawy cap̂ f "labhng 
victhns of intontional empk?ym«at diacrimmntion based on rwe, 
JdoTlJIillgioTS " S i i 3 or disaMUty to recover Ibe fuU 

'Dafsidanla with Una IS snptiVM* »/• »ot oovawl by Titim VH. 42 UJB.C. 



amount of compensatory and piuutivo damage* needed to oompea-
sate them for their imurka, punish those who entrage "».e«if«|2^ 
discrimination, and deter thoee who might engage m such unlanrful 
acta The Act removes a glaring inequiW in current 
which racial and ethnic minoritiea are eligible for full legal redress 
for intentional employement discrimination, but womai, certain re-
liaioua minoritiea, and people with dIaabiEities are axbihranly ImaOr 
ed in the relief they can obtain by the number of employees on the 
discriminator's payrolL 

HI HISTORY OP THE LKGISLATIDN 

a 2062 was Intrwiuced on November 26, 1991. The bm is spaa-
soied by Senator Edward M. Kennedy, chairman of the «»«nmittee. 
and eoiponsored bySenators Durenloerger. Mikubki Padtwood, 
Wixth. oilcConneU, Wellstone, DeConcmi, Adams. Akaka. Baucus. 
Biden, Bingaman. Bradley, Burdick, Cohen._pranston, <to 
Haxkin, Inouye, Kerry. Lautenberg. Uahy. I^»»lSr 
MiteheU. Robb, Sarhanes, Simon. Wofford, Dunn, PeU, Dodd. Moy-
pihiin and Specter. _ ,1 . 

The Conmittee oa Labor anl Human Resources compiled an ex­
tensive record on the need for unrestricted compensatory andpuni-
tive damages for all victims of mtentional employment cfaiionmta^ 
tlon during its consideration of the Civil Rights Ad: of 1990. As a 
result, nohearings were held on the BgjuJ Remediei Art. ^ _ 

The committee met to consider S. 2062 on March H v , * ^ : ' : ! 
amwdmento were offered. The bill was reported favorably ,c t̂ of 
committee by a voice vote. -'̂  

rv. BACKGROUND AND NEED FOB LBCISLATION 

In the CivU Rights Act of 1991, Congreas took a rignifi^t step 
forward in the ongoing effort to rid America's workplacjes of unlatw-
ful diwaimination. Bdbre the Act was passed, many victims of m-
tentional discrimination had no meaningful remedy, there was no 
meeningftil deterreat. and thoae who engaged in egregious discrim­
ination faced no meaningful punishment. , 1. - w 

Unfortunately, the L99t A d only partially cured thia prohtan. 
Although it gave victims the right to compensatory and rwmtive 
damaffu. It limited that right. Aa a result, it hiled to provide fiiU 
and equal remedies for all virtims of uatenUooal employment dis-

The runitations on damages create an UAjuatifiafale hierarchy of 
victims of intentional employment discrimination. Two people who 
suffer identical harm may not receive the same remedies^oyen 
after separate juries decide that they deserve equal compensalUHi. 

Far eSmpIe, if a defendant intontionaUy discrunmales on the 
basis of disability and a jury aasesae* damages above the rtatutory 
limlte, that defendant would not be liable fer a full remedy. Sum-
larly, a pereon who faces sexual harassment at workmay not be 
compensated adequately for tho harm she suifered. On the other 
haDdTlf the same defendant dscriminatee in the aame manner on 
the basis of national origin, the victim's recovery would not be arb-
Gdally limited. No law ean remedy iî jusUcc if it la unfair oa its 
face. 

ComireBS has created a system which values Injuries «n»ffe«^^^ 
™v^^5^«io?B wltti dJaabUitie^ and certam religious mmontiea 

S i S ^ oSSd not haU meant to conine ^ ^ " - ^ ^ " ^ 
iu^Se. It is unconsdonable and must be conerted. . 

Moreover the caps deny a fuU remedy to the most severdy m-
• T h ^ aiSv not only to punitive damages; they also 
i ^ c T & i T S ^ ? S t e i s ^ u S t caS be awarded tj, c o ^ ^ 
l i ^ S for tibdr provenfotSre pecuniary losses and for theâ  mm-
)^!vni«^ \c^eL both Dieaent and future. As a result, a vidun who 
K S & f S S r e , S X l treabnent, who suffered large losses 

fo^ power, who suffered I>e"°«a«» "^f^ , . !? 
^ X r S ^ n ^ ^ r & K or who suffered seveie.mental anguish 

I S E J ^ S X ^ ' ^ t ^ ^ ' f ' ^ r i c a ' s a n t i ^ 

S ^ ^ ^ c a M r J ^ e J J ' ^ 

SditiS'g- limiting the damag« avaihibl. to rictLmj^ 
tentiS d^Stiotl: Congreas has ""Jflb^. "^^ff^. ^ 
•luS" for audi diacrimiaation. Knowing that tiiey wiU notbe 
hSdI&y ^om^ for their actixms, unscrupulous 
hSi onW aUmited incentive to ewure that wcAers aie not 
Si^ to^dkcrimination. Such emptoers ^ K^5?offiST^ their i^'IS^^Vy ^ 
permit the diacrimination and p«y only bmiled damages if ttiey are 

" " ^ o J S BiSta Ad of 1991'. limitations onjlamsges r ^ . ^ 
t r ^ t o CongrS' recent efforte to stiengtixm P«Aect i^ 

T ^ ^ ^ ^ S ^ r f S : fe^vTviShS^of^SuSI^ 

a serke of Supreme Court dedsioas which had 
L d X S v e n L i of variousdvil right.^'^J*t^„»,fSfijXS^-
yereo oouree and abandon those who wffer from rt-^u^^TX. 
I l t i S a ^ r a ™ murtreaffirm the basic prinmple that tiwee who 
riotato S S ^ r S h S i S ^ u s t be h e l d ^ V o n s M e h r ^ a c ^ 
u S l a n d that thie who aw victinarf d i s o i n ^ 
ftSiid fair i«nedy- Tb do anything Ins ^ j ^ ^ ^ i f i f S 
thatX^imination cantinuaito pose for many members of Una so-
de^. 

all of thaw n«Bona..the committee " ^ ^ S ^ ' f ^ g ' ; 
should remove the limitetiona on daxiagee contained m 42 I 

loaiA. sec 
v. CoisBiiTrEX VnwB 

Section 1981A'$ limitationt oa damoge$ (Uny tqual trta^nt to 
^me^K nligious ninontia. andpenora with rfisafci/itus. 



f,.ni di^rimination. they are not treated aa eqoaU, but as second-

than the ^ = « ? ^ X ^ ^ 5 S ^ l i l JrinciP»« f ^ ^ ' " ^ 
i ^ a g e runs counter to ' '^^HHi"^ of government, 
rt^uiiderlie America's t ? ' ° ° f ? , * e i K f S i o n . boUi inside and outr 

^ Sher victims of intentional c U s m n ^ arbitrary, abso-
ride the workplace, are not s u y ^ t o l M ^ ^ pdnonties 
Uite cape contained m ^ ^ . ^ ^ ^ i T S e hands of their employ-
who suffer intontional ' ^ ' ^ ^ ' ^ ^ ^ ^ ^e^contnsA, ean recover un-
S ^ o r any other V ^ ^ ^ T S X ^ J ^ ^ T ^ "•S '̂ - Iff: 
Umiled compensatory "^P^^'Jin^^ discrimination m the 
1081.» Americans who suffer »°tentionai ag ^^^^^ ^ 
wwkplace can recover compenwtion for t b e ^ ^ ^ ^ ^ Uquidated 

other losses, and can 'J^^j^^^J^^^ B m ^ ^ Art.* Per-
under tiie Age D ^ / « ^ ^ * S i o ^ SrSe^sale or rental of 

i T s who suffer intentional dBcrmu^^^^ punitive damages 
housing can recover ^ ? > V T w S S f n wd giila who are intention-

Buffer iî tentional̂ nolatioM d their^OT^ "«i]^*^^ 
radal or gender *B?^»^^i"° ' t to be free from unlawful 
Snial of their fourth " " f P ^ f " ^ l o r of itote law may recover 
S^hes , seizures, or d S « "^der 42 U.S.G ««. 
both compensatory and P ^ ^ ' ' ® , ^ ^ ^ ^ rare throughout the 
1983 "Indeed. arbUraiy cape on d^a3&^ are i « « ^ 
S n ' f dvil legal system general^ not S ^ o m ^ , prind-
" ASierica'a^civU n^htolaw. R J I r«n^ 

suffer "^f» l«nnf f ioaXi i s cr iminat ion most be 

• _ ., B V « - . Aauay. « 1 at 

... necond-cl dtizens, 
disabilities, and reUgioua mmonU^^ remedies in-
aad they must not be forced la accept the 
S d 5 iil the compromise CivU Righto Art of 1991. 
t;nr.,.ncc^ damo^ a 'litigation espies... or 

coTr̂ Trsir̂ ^̂  
S A U SxeUuti^ms on 3^ion 1581 

When one „ w S the uSitotiomi on damogee wJl 
it becomes apparent " ^ a ! " J f ^ ^ ^ ^ J ! ^ an excessive number 
nol lead to either excessive <»™»«? • ^ r ' ^ d r of cases brought 
of cUdms. A comprehensive f ' * » » ' ^ « 5 j ' 2 , d D ^ i * * " ' 
under sedion iS?! betwe«a J ^ u a g ^ S O during this 
found that plaintiffs won on y lo in 52 of these 
A r ^ - U t i avennye of only ?i«*« J ^ C J o'P^^^^ 
?2l cases, the I t ^ t h ^ S l e remedies were 

approximately six cas« Pf'Jf*^- «aottnlof damages in 66 of 
'̂ The shjdy was abte to detOTmme amoun 

the 69 cases. The plaintiff » w » v ^ fk^^ the lowest of the damages 
satory and P'lnitive damage*- « B ^ ^ excess of 
Mpoi-in 42 of the 66 casss. J '* i °nv , r^t i re elew^-year period' • 

in only ^ ' ^ ^ ^ ' ^ & h S Art oTl99l in k«tii the 
Extensive hearuigs «'° Ji?!iLSSv^^ produced no evidence of 

sive damages award. «hv virtuna of discrirnmation 
Tl̂ ere are " / . ^ ' p i ^ K S ^ b r i n g employm«̂ ^^ 

mav choose not to Ble V fjfTf^unMna hurdles, and put 
discrimixation lar^*" * ^ S ? ~ i » S - ^ P « i t e t i o n s on the 
thar_professional-and < > ^ ^ „ ^ ^ ^ I ! ^ ^ ^ n ^ i i l i o n . most em-
line. -To defend agamst an a ? « « ^ J L ^ J 3 S r e in the vidim's 
Soyers will expose every « t f ^ ^ ^ " S ^ e s s shown by 
EXd<mal life, and every rea^^ retaliation 



Ou mnl .i«»n" iittottai indicatt. that 

/nc,»* a 46 year o^ .̂̂ if̂ '̂ jSa ̂ nlvwhenbiasnpeiviwr fired hun 
raSd harassment whi^ended o^y 2 ^ ^ ^ ^ ^ „ com?a-
S l ^ t i o n for ha '}*«^f?j2l^^SKindiia of farta. the plam-
nv official. According to the I n ^ ̂ ^^JrfSvWas warned by a co-

walker when he fust began work J '̂̂ ^^S* ̂ ^xnieto the warmng, 
tiio first ̂ ^ ' ' ^ . ^ & J l ^ * ' S ^ ^ d S ^ i ^ the pUin-

Ste plaintiffB wperviBor ' ^ . ^ j j ' ^ ; . ^ ^ ^ ^ names such as 
t S He referred to the p l i u D b f f « ^ < ^ ^ "Watermelon 
^ k e n Uttie." "CWcten George B ^ ^ f ^ K supUaor told tiie 
Man." "Watcnnelcn Kid. « ^ °"„5f^ "that behad seen a dead 

t £ e O T - g « i ^ ? t h e job and. while he was 

JSupeVatiM. his " P e ^ J f ^ ' f j ^ t i f f had been aubjectod In an 
ThVtrisJjiKtee *"""AlS!L*^l£ fh£u^^ It found that his 

extensive campaign of ' ^ ^ r ^ . ^ ^ . ^ T ^ ^ ^ nanMHaUing had 
employer'a reaction a denial was apu- , 
^^rni and. when it b«»f2;iW*f*y^ by characterizing 
SSTto "resor^ I ^ "'^^'SddSf iLdfcSoSl '^'>rmaa^ff>e> 

" e l e ^ ^ r e S S i ^ t W ^ ^ ^ s S ^ S f - ^ a - ^ " ^ 

^ S t r y awarded the P S S S f t t ' ^ ^ b ^ ' ^ S m ' S ^ 
? I S ^ ^ J S P W H I C M ^ V , been su^ect to 

»ioKinsi«TftWVD 

•••M4F.SUPP-

543 OI.D. Otdo tSOTM 

i » bar ooocaroa . . • ^-

the of seddoa WS.lAs « P ^ . " ; , ' ' j r n ^ ? e r ' l ^ 
£ * ^ f f i i y identieal d i ^ ' S ^ ^ t t d . ^ ^ ^ Z 
'hnToua same iî unee as " V S ^ f thecompensatory damage 
S K d onty $300,000. pica ''"^JffS cMS^TlS^bSneapite ita ^ 
S not subject t« " " t ' ^ ^ i ^ f f i . S l t i o n that resulted 
fusal to remedy * r ^ ^ 5 " M S ^ 5 ^ ^ r « * ^ ^ ^ ^ * J ^ 

i:;sfco^e ;̂!is?«a^^ 
rtew^ '̂2î -̂ -̂̂ •̂ '̂  " 

îficant" period of time. » luji) in lost wages, $124,000 
"T^ju^raward^thepUib^^^^ 
for the emotional durtr» aM»c»««^ puxdtive ^ f ^ ^ J ^ 
tiottal discriminatiim, md $a |S00,00O. 
«>irrt of appeals reduced the pumnye QMBW" ^ 

hi^Ji^^tetion. if B̂ persoa tad S f f i j d only $300^ 
SS^ based on her r f < ^ . B t o w o u l d h j ^ ^ than the jury 
for damages auWect to ^ l l»^; ;^ , }^^^i i t l eA to. 
S K S X t found that M r ^ ^ X ^ S S T « « » 

Because women, certain '^i£f"J^rirJad from recovering dam-
diSmties have hi«to«*«"? S S t o d e f f i i infommSon on 

eusting court caaee do not "2.!?S sSwewjr. there are a 
tS^'iS^these^vlrtfans Jjf'^JSSStoiffiwomen. rsLgious 
? ^ S ? ^ P S r t e d « s « ^ ^ * 3 i 3 J ^ 
minorities, an^,.P«!?°f . ^ ' 5 , S l i S E a n d finandaUy destouctive 

3lSS£jLl'lCS^»^ «»^» <« 
rice they aie forced to w™*- -ĵ en she told her emp}̂ -

hiTIa ehe er tlmtS*Vas preipant." She Mt oig w j biBs d}e 
her foinny'B h«Jtblnsiiranca ^ ^ ^ ^ , a i B was wtooessftJly 

Bued by Oie h j ^ * * * - , ? ^ ^ f » S y was barely able to mato 
home to collect tha J«*»?*T-"f^Kf^afi beyond the medicd bUlft 
S i S meet »ul ' " " S ^ ^ t 1 ? b f f l 2 f f < » S ^ < » **"*fiL5ed 
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mmdal hardship caused by her employer, ' ^ J ^ ' J ^ U ^ ^ ^ ^ 
d S e to her <5redit rating. Althougt fie " ^ < * , ° 7 , ^ ^ ^ ^ S 
STpWe remedieŝ  tiie compensation ' J ^ ' ^ ^ ^ ^ f f i ^ ^ 
tied for many of her injuries would be aubiwrt to Uie artuBc^J»^^ 

ViiSiSTCeiadi) worked in a Nivy EfiO offi«^ " ^ ^ S f 
i i w K h a i M ^ diacriminatorily denied a salary m * ^ ' X 
S S & r S S n d n a t o r i l y discharged by her " " I * ^ ' g ^ ^ ^ J 
SreflSaible enforchig woriieia' righto to equal e°pioy"™J 
W ^ S ^ ' After she was fired, she " ^ l * ' ^ ^ i ' ^ 
t^ShTlived in poverty, forced to scrape by on fco"^'^^"^^ 

S ^ W^lto trial, she proved her claim of disCTimmafaoD. ^e 
5 S B ^ E was dfered reinstatement Hovroyer ttie su-
J^SSMT vrfw had enaaxed in ttie discrimination was still woridng 
Kt t fEBO o f f i ^ . f d t she could not retmm to her p r r v ^ 
Sb^d^sttch circumstance. She took early rettrement inste*^ 
^ W A ^ S i i ^ t e d ^ ^ S ^ n a l financial loss. Yet she received 
S & X ^ u L T h e T S a i i c a l b ^ J u r i ^ . o r U i e j g ^ h u n ^ 
^Smdttiaed by the discrimmation. Even wt^ aeetion WĤ A s ^ 
^ e d ^ r ^ » d i L . her compensation would be limited, and might 

n ^ T t tiie Unlversi^ of Io«* C o ^ £ ^ * S * i h ^ ^ 
thirteea years of sexual haiBsmoent, ^ " J J ^ ^ ^ f ^ J ^ ^ 
of a prwmotion and permanent damage to her carw.'/ Male tocuh 
S n S X T ^ r e a d W m T a ^ ^ Dr. Jew of " l ^ ^ "P,">J?5 
? e i » r ^ t by providing sexual favora She was « 
^-bSd? and Mut." Cartoons anpMured on doors degdtog herin 
B S a c t o . and Ihe was ridiculed in graffiti, on hathreom staUs. 
^ J e W DTOved her claim rf discrimination in «urt Yetahe rê  
SVed n S K ^ the damage to h » ' , I ^ « ^ ' ^ « ' ^ ^ S f 
^ f f i KaiSonal sdentifie community, for the 
S aba encountered in obtalnhig rwearch ,grantâ or to j ^ J ^ 
S S I h e faced in finding 
tfans of aex dianimination, even under section l"*^* 
Sl2d^SJdfiIttcoiS«mi.tion for tiieee permanent, severe pro-

'^N^SJ S S J ^ deaied promotion to partneniup t a p r ^ 
o u ? & S S h i a . Pennwlvida ^ ' ^ ^ ^ ^ ^ " ^ ^ ' ^ J i ^ J ^ ^ S i t 
S^^^TSTftrnThad suftectad Ms. who ths courtfowd was 
S l y qualified for the jdj. to a far mors " j S ^ ^ ^ J ^ ^ ^ J ^ ^ 
m S ^ S l e a S « ' For example, despite h « pn>t«rta. ato vms^ 
SSwd iSTdialleogiDg work Uian her coltoegues and 
S S S e d t o ^ S S Z i g complex mattera She ̂ ascidled toi ds. 

^ b M , . WolA lUoclk ScKcor. ^ S J W > ^ T S l 7. fluw (iUX P.. 1S0»). 

Kit. 

% 
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S i S in?' that has restiided their access to Amen» s board-

dScrimLaation which continues to block their patii. ' " ' ^ 
Existing taw prolecU against exasssive or unfair verdicU y 

ThoM who arKue that women, religious minoriliee, and p^P e 
wii? dSabmti^iJd be denied fuU and fmr remediee ««?t^«y 

„ deep Uiat Uie right to a iurytrial a one of tiie few nghto expUc 
itlv enihrined in the BUI of Ri(P^ . .̂ i i ™„*^T« nnansefl 

(xjiiiiaiwuiij iiniinr«.m—•'r'-" 
42 UJLC aac IWLMbXl). 
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verdirt'a potential for deterrence."' Moreover, both trial courts and 
courto of appeals may reduce or vacate compensatory and punitive 
damage awards if they are oxoeadve." . « 

Uie legal system's exiding protections shield defendanto mmi exr 
ceedve or unfair awards better than arbitrary, across-the îoard 
caps do. without sacrificing virtims' rights to full and fair compen­
sation. Rather than protecting employers fnxn excessive damage 
awarda. section 1981A'B limitotions will shield lawbreakers from 
full responsibility for their actions and for the damage that they 
caise. 
SecHoa 1981A'« rzstrietioaa art not a form of tart reform 

Despite the protections described above, there are imperiedions 
in America's dvil justice systenL It has been argued Uiat the 
nation must overhaul ito legal system, and that the Unulatioason 
damages are a first step toward comprehensive tort reform. The 
oomimttee finds that this is untrue for two reasons. 

First, the conduct at issue in section 1981A suite are tnUntional 
violations of America's moet basic promise of equality, violations 
which deny the victim's right to equal opportunity. They are funda-
mextally different from the actions at issue in medical mnlpracbce 
auita, Blip-and-fali cases, produrt liability claims, and the other 
kinds of casea—typically negligence cases—which are cited by 
those urging Congress to adopt tort refonn-

Second, it Is tremendously misguided to believe that limiting the 
remedies available to a single set of victims for a single ^pe of 
injury, merely because such vidima have historically been demed 
eaual treatment under the laws, is a meaningfol or effective way of 
addressing the complex problons facing the nation's dvil htigsbon 
system. 
Congress should not carvt out a ejMcial exemption for expJoyers with 

betwten 15 and 50 employtea 
It has also been suggested that Congress should attempt to ac­

commodate the interests of small business owners by liilmg the 

^̂ Madmlraldanil Juiy laatiScKom-Clvil.- liatiuetkn ST-tt iputOn damifaa la aaiilai 198) 
caatri (to ilifciiiiliiliiff whcUar to mmi jnai^-n damaoaa aoi, Cf add 
UM tmrnituTi^miA, IIMJUIT tkooU ' W d a r wbalW Iba ayaid 
gfttiFpW*'? tM*l purfcaa of fnatlahoaat and ditoiraBea^ and as i 

'^i^ttuUMt^'S^^rSlSi ass, S8S. tMOOl arJsSLt^JSX^V^^'^ 
liB auH b^lhi uaJar 42 Ufl.C mc 1881. WJJB*. *:!|r^^^!^JSLIZ^^ 

cUlaifr aoocpica TOdtatui on rmitth* damaeta awanQ JboMI ». AnJuuur^uttlt, 

te^U .^m\^ to t300.000t laa (oiaraltT » Am. Jar. Sd, "OlanaM? action lOn talttwu^ 

tSS^of Ilia caooa ftom tha hidgn»t catarad o» ibt wnSct nturvad aad antar of [ddafflnB 
SSiJ^roMhaamouiil aa £»lSua»J>, mMm 1032 uttkwgh tW aiDOuU a pjattw dan-
V t ^ « » i b "Wad la ttia ound dlacn^ of tha War rf fi«*.ri»> di«»tioa of tha tn 
HsiD« tha aoiouni of |iiuitti<« damaiea b nol bayond toparrinoa bj Wa ootrt * 
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caps on damages, but only for employers wiUi 50 or more ploy-
eeT" The c S i t t e e finds Umt Uiis propoeal is misguided for a 

" " n S it tiie fundamentid prindde underlying S, 2 0 ^ 
Uial ad victims rf intentional employment discnminatioa m viola-
tton of Title Vn diould be entitied to Uie eame remedies. Just as 
there is no justification for denring wojixen, 
and people wiUi disabilities equal remediee ui afl Ti^^.V!! c a ^ -
thereHs no justification for denying then. "^^^^.P^^"^^ 
because they happen to work for an employer vfilh fewer than 5U 

" ^ ^ S i Title v n already addresses the unique needs of small 
by exempting employers wiUi fewer than IB emdoye«^ 

Cong««» deddedmSreflum20yearn ago that employere with more 
UuSflT employees should he subjert to the '«^'^"f;*» , 
m >k) reason now existo to reUeve Uxjse employers of fuU respon­
sibility if they intentionally violate tJial law-

S . aucS an ariiitrary exemption couU "hield egregious dis­
crimination, including cases in w&ich Uie •^w 'lclually wgaged 
^Tthediscriminatira: For example, during hearings on the Ci>nl 

Actrfmi the Labor and Human Besourca Commi^ 
beard Pat Swanson describe her experience as a victim of severe 
w i ^ t at ti« hands of her boss, a part owner of the company 
for which she worked.'^ Ma Swanson was subjecied to a hanrag* " 
ettremely humiliating and degrading actions 
boss engied in repeated, unwantodphysiral contact. Hui camp^ 
ofhanSSient kriPsTswanson fe5irig humdiated. anxious, and 
unable to concentrate. She could notquTt because she was herfom-
ily'a sole support. She suffered migraine headachee and a dns»-r^ 
Uted medidd disorder. Moreover, her husband was m the same 
Eess M her emplqyer, and she Uw!d in f>a^t fear that lus 
budn« colleagues woul<f see how she was treatei Althou^Bg^ 
Swanson did Mt tell the committee how many otiiera wortodfor 
her^olover her testimony indicated that she worked for a mnall 
S S ^ n S . ifin fart thie were fewer than « employj^ ath^ 
^rkdace. her employer would be protected.by the "pecudraaU 
bSWeire5>S^ClearIy. tins is not the kind of busmessperson 
ConsresB should be writing laws to protert. , • ^itr ^« ^ 

F S T S . limitiiw U» aSount of cCmages that a P>a^t^,"^ ™; 
o o v e r ^ not MQSS UW ooet of tiie iAiuries to ' i ^ P f ^ - ^ ^ P ^ K 
S i t o ^ ^ M t n fordng the victim herself to psy for a portion of 
^ S b S ^ ^ h i ^ d e l ^ n d a U . Althoughmn^ T S ^ A Z ^ ^ ^ I 
S i v e ^ t e d .esoiicet for paying I ^ i W ^ ^ ^ i ^ J ^ ^ i ^ ' 
Sms are generally even leai able to iSotJder the biuden of im»m-
p S L t S ^ i c a l bilb. deen«»sed earnings potential, and otiier 
tosses. 

• > Saa. a4.. a a n (UBod Ooog. MI 
«• SupjwSaia of a SSBS haw not ^ 

atamptuia far amalomn wiui Avar u 

VnitadStatMi^ta. lOlat Cooc Itt&a. at US (IMt). 
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Fifth, an exemption for buaineeses with fewer thaa 50 emploj 
is not a minor exception. Five million, seven hundred thouMnd of 
the nation's 6 milUon busineasefr—95%—have fewer than w em­
ployees.** 38 mUlion of tiie country's 88 million vrorker*--43%— 
are employed by companies with fewer than 60 employees.'' 

Finally, removing Uie cape on damages wfll not expose email 
busiaeeses to unfair risks white they develop an understanding of 
the Americans with Disabilities Act's requiremento. The ADA itself 
Indodes a phase-m provision to protect the needs of small business­
es '« Moreover, although ADA extends protertion from discrumna-
tion based on disability to private sector employees, there is a body 
of case law under the RebabQitotion Act that can guide pnvate 
aertor employere in Iheii effort to understand the new law's re­
quiremento.*» In addition, the Civil Righto Act of 1991 ensures Uiat 
employere who reasonably and in good faith attempt to accommo­
date a person's disability wUl not be Uable for damages." Finally, 
S 2062 would mereV lift arbitrary reetrirtions on damages for the 
most egregious riolations of the ADA, ahnost two yeare afterthe 
Art's passage. This would nd impose an unfair or unen^cted 
burden on employers; indeed, the changes made by S. 2062 are 
much more limited than the 1988 amendmento to the Fair Housing 
Art which simultaneously extended the Art to prohibit discrimina­
tion on the basis of disability and provided for unlimited punitive 

damages.'* , 
Americans know tiiat discrimination continuea to restnrt the op­

portunities of women, people with disabilities, and certain reUgious 
minorities, and that it can impose very serious financial and non-
financial costo on ito victims. It is unfau: to suggest that the 38 mil­
lion Americans who work for companies with fewer than 50 em­
ployees should be denied equal treatment and forced to bear tie 
ooeU of their u\iurie8, merely to protert those who intentionally 
deny equal employment opportunity to their workers. 

UalUd Bureau rf U« Cou*, UA Statiartea) kbatraei. "Cocity Btiabuaa P*{fnv 
OA aunsuUT ba 1988," TAta lb (Unltad SutM ftfiWlttunanrU, Emplcyaea, and PayioU by 
Induifry by anpl«yiiwnbSlat Claaa: 1988). 

" Ifodar 4J U.SC. aw. ISUKSXAl amplojaia with botmao IS aad 2S^plojraea aia m* wb-
MtatbaADAUBmtworanaftart^Acl'aalEketivadCaorjiU] W, 19S2. -

SSStaTof S u i S ^ S S u t o - ' -k coaparabla to S daflnhfcm of tha lannj^^JduaJ-ill. 
b ^ ^ Z ^ baeoSoo ^ R ^ H u e c u iSof l9r7J aad Oa Fair H o o ^ Arf^owmH** ta-
tadadtbat tU Dapartoant of ItaJlli. Bdaoaion, and Wallaî a • i ' fPJi^S" 

aad tia Dapartnianl 5 Roalai aad Ui*aaDa*alopaaaBtk aaaMi of **• " J f ™ ^ ."gir 

Kjr" lA UM A S A J 
•• 41 U S J C me. IWlAtaXA gioriia Uut 

is i-..n« wbara a dlaerindnatorv nractici torolraa tha irvmim of a naaonabia aaraa-

rfJS^^rS-uUaSoB -iUi tha paraon with U H diaaUUty who haa iBJorml Iho cor. 
« r i « t « r Uial aocoiBiiBdalton i» Bwrftd. to itotl^r aad 
dttiM £ a would jmrriia luefa IsdivtAial with en aijuato rftae*t»» opportuafty and 
WMU nd csiaa an iiadaa haidaUp oa tha oi«mticB oftfaa fauiliiaaa.. 

•• M I HwBlag AmandmnU Act if 18«8. Pub. U 1OO-430. 102 Stat. Kl»lBa(Ft. IS, 1388) 
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Section 198LA 'a limital t c le false and perverse incenlivee for 
victims of multiple farms of diacrimiaatioA. 

People who suffer discrimination on the baas of race or national 
origin combined with sex. disability, or religious minority status 
have recourse under both sections 1981 and 19B1A. These pUdntifb, 
who may have different Independent causes of action arismg out of 
the ifamn or different fartucu mtuation^ may proceed under both 
sections and recover damages under each for tiie independent 
causes of action. For example, a woman who suffers both radal and 
sexual harasement, and is injured in different ways by each, may 
challetige the race discrimination under sections 1981 and 1981A, 
and the sex diacrimination under section 1981A. If she is success­
ful, she may recover for both claims.** 

Howerer. the differences between sections 1981 and 1981A may 
force the plaintiff artificially to separate a course of discriminatory 
condurt into distiixrt portions and. for example, attribute certain 
acta to race discrimination and other acts to gender discriminatiotn. 
This defies logic, and deniea the experience of the victim. In many 
instances, discriminatory condurt cannot be aepaiated in such a 
manner. The victim is discriminated against both because she is a 
woman and because she is a racial minority. , , • 

Although in such a case the plaintiff may file a combined claim 
for race and sex discrimination, if her damages exceed the timito 
imposed by sertion 1981A the trial court will be forced to address 
the difficult question of how to apply the danoages cape to an 
award which cannot be segregated by statute, without denjong the 
vidim her right under section 1981 to receive full compensation for 
her racial discrimination claim. 
Removing section 1981A i nestricrion* on damages is consistent with 

the compromise reached oa the Civil Rights Act of 1991 
Congreaŝ  efibrto to provide equal, fair, and adequate remedies 

under Title VH were part of a much larKer and more complex uo-
deitaking. In addition to addressing Title VD's inadequate reme­
dies, the Civil Righto Ad of 1991 reversed several Supreme Court 
dedaiona which had made it significanUy more difficult for virtims 
of discrimination to bring suit and prove their cases. When the 
struggle to enart a fair, full damages remedy became intertwined 
with other controversial provisions in the Ad, arul a corapramise 
containing limited damages was offered̂  supporters decided to 
agree touie compromise, and seek tmeanied damages separately. 

Congress passed the Civil Righto Art to ensure that iU vitally 
needed provisions became law. But before voting for the Art, a 
number of members of Congreas—including one of the oompro-
mise's chief architects—ateted their opposition to the caps and ex­
pressed their intent to introduce-legiflutian to remove them. The 
Senate Mmority Leader pronxsed to bring such legislation t« the 
floor of the Senate early in 1992. ' 

The E^ual Remedies Art haa been introduced, and Congress must 
now finish the work it began last year. It must remove the limita-

" Allboi^ Buch ptaiatlfiB oould reoovai Mparataty liw waarBta cauaat of aeboai, ttaj oouM 
ot recover dosbla dam*gei for tha ume harm oanead tgr the uma facia and oreumilarMa. 
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tioDS on damages, and finally give women, relfeioua minorities, an^ 
peqJle wiUi labilities equal treatment under Uw nation s civil 
righto laws. 
Conclusion 

Congress must decide whether it will accept a legal .regime which 
v a l u S ^ injuries suffered by women. reWous ." '̂̂ orltiw. and 
oeodte with disabiUties less than identical usuries suffered by 
S & 2 d whidi on ito face discriminates between different v ^ 
t S of intontional discrimination, Conpese should not deny the 
r S t of those who are injured by mtentional 
cSpensation. and fair and equal treatinen^ V'^S'^Jw R L S S ^ 
For lEis reason, the committee condudes that the Equal Reme<iiea 
Art must become law. 

VI. TABULATION OF VOTES CAST IN COMMITTKE 

The Equal Remedies Act was brought before an «SJCutive sesdon 
of the Labor and Human Resources Committee on March 11. 
NoSwSSaeSto were offered The bill was reported favorably out 
of committee by a voice vote. 

VTI. COOT EsmMATS 
US. CONGRESS. 

CONCHBSSXONAL BUDOCT OaVJCB, 
Washington, DC. May 21, 1892. 

Hon. EDWARD M . KBNNBDY, 
Chairman. Committee on Labor and Human Resources, 
U.S. Senate, Washiagion, DC. . ^ u 

DEAR MB. CHAIHMAN. The Congresdonal B u d ^ Office has re­
vised ito cost estimate of S. 2062, Uie Equal Hemedies Art of iMl^ 
aTOTdeied reported by the Committee on Labor end Human Re-

March 11 1992. to darify U>e assumptions undeilymg 
? h ^ ^ ^ t e ^ L ? p ! i i S e that S. 20fe could affect dirert spexin^ 
CBO believes tiiat the increase to federal outlavsm a^^ 
likely to be smaU. however, probably leea titan $500,000- Thxi bill-
would not affert the budgeto of stete and local 8y*"»°»?ts. 

a:2062 would amend A i f of W 
Diacrimination-of P.L. 102-166-the Civil RW^J^ Art of 1891. 
Under PA. 102-166. federal employees can be awarded compeasat^ 
« d^LS^i up to a maximum of $300,000 This bill '[<»"1'»j;^"^ 
t L u S t i o M pUced on the amount of .damagea Uiat ondd be 
ovnuded in cases of intentional discrimination mvolvmg the federal 

* ' T " ' ^ i b l e tiiat removing Uie Umltetioos placed on awarda 
would liwease the amount awarded or increase the number of 
^ f d S l r both and therrfore would increase M a ' ^ ^ ^ ^ ^ « -
& e r , tiiero is no informs^on avmlab e tô âvdbp̂ an estimat^ 
P.L 102-166 was enacted on November 21, IMl. ^hile tlie issue » 
Btm before tiie courts, CBO has assumed for thejuirose of Uus 
timate that P.L. 102-166 appKee to cases " " t « l f j ^ « ^ ' T i ^ ^ 
enactment. Due to the newness of the Uw and the fact»t toi^ on 
average two years to process a case, there is no mformation on tiie 
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amount of oompeiaatory damages awarded to federal employees in 
cases of intentional discrimination. . . . . . . •_• 

The law firm of Shea and Gardner reviewed mtentional dgcrom-
nation cases involving non-federal employees betvveen and 
1990 and found oompenaatory damage awards ranged trorn »LUO lo 
S3[M).0O0. There is no Umitetion on awards for cases not involving 
the federal govemment. Based on tiiis survey, H appears there 
would be few if any awards above the eurrent maxunum ol 

^^So Ltimates the cost of this biU would be less Uiari 1500,000 in 
aiv year. This estimate assumes Umt a 2062 la effertive upon en­
actment. The eatimate is very unoertiunltis poadble the ^ ^ ^ ^ 
timate Is too low. First; tiie cases reviewed by Shw and G«wncr 
may not be representetive ofthe cases (iiat v(dl be filed Bgamstthe 
federal govemment and therefore Uie infoTination on award 
^ o i m t B ^ y be too low. Second, as mentioned above, there may 
be more cases initiated against tiie federal 8<^e™«»«"t wtenUiere 
is no limit to the amount of damages that can be awarded. On tne 
other hand, tiie edimate may be too high because there may be no 
awarda above the $300,000 limit 

[f you wish fiirther detiub on Uiis estimate we will be Pl«wed to 
provide them. The CBO analyst is Cory Oltinan, who can be 
reached at 226-2820. 

Sincerely, RommT D. RDSCHAUXB. 
Director. 

Vm. RKCULAioaY IMPACT SxATKMEtfT 

In accordance witii Rule XXVI of tiio Standing Rule^ t̂ f̂ < ^ 
mittee has prepared the foUowing stetement regarding tiie impart 
of the legislation: 
A, E»nMATKn NUMBEB O? mniVroUALS AMD BUSINBSS BBOOLATXD ANO 

1HKIR GBOUV8 OH CUtSSDlCATIONS 

This legisUtion will xot result in an increase in toe number of 
individuXor buanesaes regulated by eitiier Titk VH or section 
1981A 

S 2062 does not change Titie VH's substimtive proscni^on 
aaainst discrimination. In practice, it would affert only those bum-
S^whS^S^^BUCoSif i i l ly sued for discrimkurtimi and a ^ 
whom a judgnwnk in excess of Uxe current hmitotions may be as­
sessed hy a Jury. 

B. ECONOMIC IMPACT ON THB INWVOTJAIS, CONSOMEBS, AND 
SUStNESSES APFECTEO 

S 20«2 will proride full and equal remedies ito women, ret 
minorities, and people with disabilities who suffer Intentioni 
dS^ent discriSSktion. It will i m ^ 
burdens on consumers or employers. Rather by removing discrimi­
nation from America's workplaces, tiie legislation will "nPJ^e the 
countoys economic weU-being by encouragmg busmess Practices 
tiiat enable every working person to achieve his or her full poten­
tial in the workforpe. 
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PUlhmFFS' WIN RATE FOH PUNITIVE DAMAGES 
IS DOWN SINCE 1991, SAYS CAUFORNIA STUDY 

Juries awarded punitive damages to plaLatiffs in 
empioymeni cases in 10 percent oi tae casds m&g in 
CflHlSrmA iimHi ana ISUaPai llOWUh IIUUI Jjnuary 
through Au|(il:!l Ui^l, 6'BlinnUing a trend that bê Mfl ITT 
1991. according to an attorney interpreting data com­
piled by Orrick, Herrington &. SutclifTc. a manage­
ment law firm based in San Francisco. 

Since 1991̂ . the percentaE?c of pmploymyn̂  favn̂ i in 
which plaintitfs recpover punitive damages in CaUfcr-
nia-̂ l̂ iirtq ha<: hô î  "pr̂ rP|jmp>Y Inur - caiH l .awTj 
Siniscalco, a partner witn omcK, llerrington & Sut­
cliffe in San Francisco. From January throngh August 
1997, plaintiffs were awarded punitive damages in six 
of 62 cases, or approximately 10 percent. Plaintiffs 
were awarded punitive damages in 12 of 106 cases (11 
percent) in 1996; 11 of 106 cases (10 percent) in 1995; 
12 of 141 cases (9 percent) in 1994; and in 11 of 95 
cases (12 percent) in 1993. according to date compiled 
by the firm. 

The percentage of plaintiffs who prefyqlled in jury 
trials also fimnppn a<; nm HIP J»mn|mt nt the average 
fury aorar̂ ^ of.»f̂  r,̂ f{̂  ^̂ ^̂ ^ \jy fnWnrmJnr 
average jury award of punitive damages for January 

for be penod irom January through DecemberT996. 
The law firm expects to update its data to include 
figures for September through December 1997. 

The declines in both the average amoimt of punitive 
damages awarded and the percentage of cases in which 
plaintiffs prevailed hr *- -mplnyrn' in 
creased use of education and training. Siniscalco sug-
gested. Companies and their lawyers are emphasizing 
training to preveul the types ot fflTT*""' are 
associated wTB Hrgft punitive damages, he explained. 

New Category of Average Awards 

In its latest compilation, Orrick, Herrington has 
added a new category of average awards based on 
total verdicts reported in wrongful termination and 
non-termination cases. Its previous compilations had 
included only statistics on awards in cases in which 
plaintiffs prevailed—which tended to result in a high­
er average award. Siniscalco said. By also including 
cases in which the plaintiff was HSl awarded "any 
cTalimKia, tne average award is lower. ~ 

lUU JUUIilgU UiiilM on UJUl mums enables individ­
uals to see "what the likely value is of any case going lo 
triaU" said Siniscalco. From January through August 
1997, the average award in non-tcrminalion cases based 
on total verdicts for sex harassment and sex discrimina­
tion claims was $419,756; for ratre, it was f207,78G; for 
age. it was $104,344; and for disability discrimination 
claims, it was $52,007. 

In wrongful discharge cases, the average award ba.scd 
on total verdicts was $139,558 In sex harassment and 
discrimination cases; $486,251 in race cases; $245,949 in 
age cases; and $239,538 in disability bias cases. 

Plaintiffs prevailed in 47 percent of the non-termi­
nation discrimination c'JSSff, win'iilhg 53 of the 112 
cases reported for January through August 1997. 
Plaintiffs in discrimination cases that include wrong­
ful termination claims prevailed in 45 percent, win­
ning 135 cases out of 303. according to tho'̂ Ulffy. 

The compilation of verdicts is gleaned from three 
published sources in California, according to Denise 
Thomas, a legal assistant with Orrick, Herrington & 
Sutcliffe. Siniscalco cautioned tiiat the data on plain­
tiff win rates and average awards do not reflect cases 
in which a jury award is reduced or overturned by a 
trial judge or on appeal. 

Use Data As Guidepost 

Rather, the data arc meant to give people a "sense" of 
what happens to these claims before a jury, Siniscalco 
said. The data can "give you some guidcposts for cases 
that are going to go to trial as to what the range of a 
verdict might be in different jurisdictions and for differ­
ent kinds of cases." he said. The data do not take into 
account the facts of any particular case, said Siniscalco. 

The infonnation can be used to ascertain both overall 
trends and to get an overall view of how differ 
jurisdictions look at employment cases. Siniscalco ex­
plained. For example, state courts in Alameda and Los 
Angeles counties had average jury awards of $751,551 
and $976,618, respiecUvely, in cases in which the plaintiff 
prevailed. The numbers "confirm general wisdom t t 
these two are the most hostile counties to employers and 
the most favorable to plaintiffs," Siniscalco said. 

State Or Federal Court? 

The numbers compiled by Orrick, Herrington con-
tradict management lawyers who say they w Id 
rather be in federal couTt than state court, Siniscalco 
remarkeo. ine overall perc^nuge of cases in which 
plaintiffs prevail and the dollar amount of federal 
awards do not suggest any significant difference in 
cases that go to trial. 

The data do not address cases in yhirh gnmtnary 
judgment ig_asaEded. Siniscalco acknowledged. He 
added that attorneys may have other reasons for 
preferring federal to state court, including the greater 
efficiency of the federal courts at managing their 
caseloads or a more favorable forum for getting sum­
mary judgment. 

By Nadya Aswad 

The following tables show the data compiled by 
Orrick, Herrington & Sutcliffe: 

11-5-97 CODyrighi C 1997 by The Bureau of National Affairs, Inc.. Waanington. D C. 20O37 
1072-1Ba7/97/|Oltl.Oa 
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Y«ar 

1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1995 
1996 
1997 

Yeir 

1981 
1982 
1983 
1984 
1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1995 
1996 
1997 

Year 
1981 
1982 
1983 
1084 
1985 
1986 
1987 
1988 
1989 
1990 
1991 
1992 
1993 
1994 
1995 
1996 
1997 

Jury Verdicts in Employment Cases 
Calilornia Verd-icts Reported From 19B1 through August 1997 

Median 
Jury Award 

S 300.000 
136.660 
76.500 

230.000 
252,743 
109,000 
260.500 
120,742 
154.007 
317.135 
278,900 
330.000 
250.000 
2SO.O0O 
242.479 
184.000 
263.500 

Hadivi 
Jury Award 

Total Awards 
Avarage 

Jury Award 

' $ 490,091 
472.946 
238,221 
766.152 
795.343 
268.395 
866.074 
610,613 
341.431 

1.806.034 
449.668 
616.858 
429.315 
457.777 
439.653 
646.013 
606.789 

VMdlds 

Emotional Distress Awards 
Avenge 

Juiy Award 

18 
35 
24 
29 
64 
72 
80 
63 
42 
67 
69 
81 
95 

141 
106 
106 
62 

Total 
Verdicts 

$ 45,000 
6.500 

150.000 
50.000 
37,000 
30,000 
79500 
75,000 
80.000 
55.750 

200,000 
200,000 
96,148 

100,000 
85.000 

135.420 
750.000 

JuiyAwwd 

i 45.000 
54.000 

150.000 
50.000 
44.400 
41,318 

145.188 
201,198 
81.428 

270,642 
192.611 
160,134 
199.998 
150,582 
214,965 
309,997 
750.000 

Punitive Damages Awards 
Avarage 

Jury Award 

18 
35 
24 
29 
64 
72 
80 
63 
42 
67 
69 
81 
95 

141 
106 
106 
62 

Total 
VMlcts 

S 20Q.00O 
100,000 
1,500.000 
100.000 
250.000 
75.000 
261,430 
305.173 
200.000 
115.000 
500.000 
1,000,000 
235.000 
404.500 
125.000 
326.000 
150,000 

S 444,333 
637.713 
1,500,000 
498.364 
750.BB4 
225.000 
1.182.656 
'1.161.659 
284,050 
3.394.321 
661,929 
1,187.929 
414.996 
913.708 
225.455 
983,715 
243,786 

18 
35 
24 
20 
64 
72 
80 
63 
42 
67 
69 
B1 
95 

141 
106 
106 
62 

Ptalntiff Prevailed-. 
Number (Percent) 

11 (61%) 
22(63*Xî  
13(54%) 
17(59%) 
50(78%) 
42(58%) 
42 (52%) 
42(67%) 
28(67%) 
46(69% 
37(54% 
35(43% 
51(54% 
79 (56% I 
58(55%) 
47 (44%) 
28(46%) 

Plalntifl Prevailed: 
Mumber(Peroant) 

1 (6%) 
4 (11% 
I (4% 

5 iS) 
II 15%) 
8 10% 

13 21%) 
7 17% 

23 34% 
9(13% 
7 (9% 

10 20% 
27(19%' 
18 17% 
23(22% 
1 (2% 

PlalnUHPievalM: 
Number (Pereent) 

6(33%) 
12(34%) 
I (4%) 

11(38%) 
2509%) 
25:35%) 
20 25% 
12(19% 
7(17% 

14(21% 
7 (I0%i 
7 (9% 
II (12%) 
12 (9%1 
11 (10% 
12(11% 
6 (10%1 

ABNAGrtChlc 

Data fBgiinUKi * * pamwsim ol Orrtck. HsrHngion & Su«a« 

11-5-97 
BNA's Efnptoyment Olscrimmaiion Repon 

10TO-l»«7(97/»0 •ivoo 
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Jury Verdicts in Employment Cases 
California Verdicts Reported From January 1989 through August 1997 

Wrongful Termination 

Isiues 
Median 

Jury Award 
Average 

Jury Award 
Averages Based 
on Total Vsidicts 

Tdai 
VsnScts 

PWntlB Prevailed: . 
Number (PensflO 

Discrimination 
Sex 

(Sexual Harassment) 
(Nofl-Harassment) 

Race 
Ago 
Disabilily 

S 100.000 
(100,000) 
(137.750) 
500,000 
503.000 
364.119 

S 319.328 
(273.661) 
(332.234) 
943.900 
700.008 
419.191 

$ 139.558 
(122,675) 
(17,870) 
486.251 
245.049 
239,538 

135 
(29) 

(106) 
66 
74 
28 

59(44% 
(13) 45% 
(46 43% 

34(52% 
26(35% 
16 57% 

Total 303 135(45%) 

Non-Dlscflmlnetlon 
Breach oi (^traci/Covenant j 250,000 
Violalion of Public Policy 250.000 
Fraud/Misrepresentation 803.158 
Delamation/Slander 122,750 

$ 605.956 
1.057.103 

862.669 
240.250 

S 409,783 
575,743 
383.408 
60,063 

278 
112 

9 
8 

188(68%) 
61 (54% 
4(44%) 
2(25%) 

Total 407 2S5(63%) 

Non-Termination llnclutics such issues as liarassmem, failure to hire, taiiuie to cromoie, dcmoiion. i 'Cl 

Issues 
Median 

Juy Award 
Average 

JuryAweid 
Averages Baaed 
en Total Verdicts 

Tola] 
VMieU 

PUntlflPrevafled: 
Nunber(Peictnl) 

Oiscrimirutlon 
Sex 

(Sexual Harassment) 
(Non-Harassment) 

Race 
Aoe 

Disability 

Total 

Non-Oiscdmination 
Voiation of Public Pdicy 
Breach of Contract/Covenant 

S 195.000 $ 731.187 $ 419,756 54 31 57%) 
(283.500) (969,600) (501,862) ^1 ns| 52% 
(172500) (506.777) (193.412) (25) (16) 64% 
325.000 488.909 207.786 40 17 42% 
157.984 260,860 104.344 10 4 40% 
416,059 416.059 52.007 8 1 12% 

112 53(47%) 

$ 442.000 S 603,600 S 248,541 17 7(41%) 
120.000 154,613 66.263 7 3(43%; 

Total 24 10(42%) 

Jury Verdicts In Employment Cases-California Superior and U.S. District Courts 
CaOtomia Superior and 

ILS. District Couits Jury Awsrd 
Average 

Jury Award 
Total 

Ven&ts 
Plaintiff I 
Number (Pereent) 

[Salacwl Callotnlt SupetiM COIBU IM npnuJucad.) 

AU CalUomia Superior Courts $264,000 S 482.629 sw 314(55%) 
UniM SUIsi Dislrid Cains 

Northern 216.500 1,344,827 27 141 52%] 
Eastern 495.351 450.643 7 3 43% 
Central 276,750 886.010 27 14 52% 
Southern — — --

AU California 
U.S. dstrlel Couns 250.000 670,370 61 31 (51%) 
All California Courts 263.000 576,499 629 345(55%) 

Dati iBfunlaa Mm pemiltslon of OrikK. Hafiinqian L SuidKle Ae)UG<a(ric 

11-5-97 Copynjnt o 19S7 by Tne Bureau ot Naiionai Affair*. Inc.. Wasnngton. D.C. 20037 



AKIN, GUI«IP, STRAUSS. HAUER & FELCD. L.L.R 

1104 (6th Cir. 1987), held that the p l a i n t i f f presented 
sufficient evidence to submit the issue of intentional 
sufficieni: eviaenu produce sufficient 

S c ^ o f malice^S J ^ l e s f indifference to submit the issue 
orounitive damages. Similarly, in S1-«:>rtl̂ns v. South AtlantAfi 
? a n ^ 848 F.2d 484, 46 FEP Cases 1729 (1988), the Fourth 
C^rSSit held in a r a c i a l discrimination action under 42 U;S.C^ 
Ttsf^that i t was error for the t r i a l court to submit to the jury 
S e i ^ u e of pS^itive damages where there was no competent 
2)?denSe o? "the requisite malice or reckless or callous 
indifference of an egregious character. 

E. PPor PaetLor«= f»r Deters^r.incr Appropriateness q.£ 
PVfiitiv<;t na-maaes 

The EEOC has l i s t e d seven factors that should be considered 

1 The degree of egregiousness and nature of the 
respondent's conduct ("[clonduct which i s shocking 
or offends the conscience i s egregious ana 
warrants punitive damages"); 

2. The nature, extent, and severity of the harm? 

3. The duration of the discriiainatory conduct; 

4. The existence and frequency of similar past 
discriminatory conduct; 

5. Evidence that the respondent planned and/or 
attempted to conceal or cover-up the 
discriminatory practices or conduct; 

6. The employer's actions after i t was informed of 
the discrimination; and 

7. Proof of threats or deliberate retaliatory action 
against complaining parties for complaints to 
management of f i l i n g a charge. 

Tv,« FKOC's standards seem to foreclose the argument that the 
u n d e r S ! n f ? n t l n ? w f violation i s , standing alone, sufficient 
to support an award of punitive damages. 
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Summary of Congresswoman DeLauro's 
Paycheck Fairness Act (H.R. 2023) 

This bill would amend the Equal Pay Act (EPA) and the Civil Rights Act of 1964 to provide 
more effective remedies to vî omen who are not being paid equal wages for doing equal worl<. 

Enhancement of Equal Pav ReQuirements_ 

Nonretaliation provision. This provision would amend the EPA to prohibit employers from 
penalizing employees for sharing information about their salaries with coworkers. Currently, 
it is unlav^ul under the National Labor Relations Act (NLRA) to discipline or terminate 
employees for such discussions. Because of the difficulty of proceeding under NLRA, it is 
essential to provide remedies under the EPA as well. 

I^nhsnced penalties and C/a-'?-'; action formation. This provision would allow for compensatory 
and punitive damages not currently available under the EPA. The EPA currently provides 
only for liquidated damages — essentially back pay awards — which tend to be very 
insubstantial This provision would also conform EPA procedures for a lawsuit to proceed 
as a class action with those provided by the Federal Rules of Civil Procedure. Currently it 
is very difficult to proceed as a class action because the EPA, adopted prior to the current 
form of Rule 23 of the Federal Rules, requires plaintiffs to opt in to a suit. 

Action This provision enables the Equal Employment Opportunities Commission (EEOC), 
in addition to private plaintiffs, to pursue claims under the new damage provisions described 
above. 

Collection of Pav Information by the EEOC 

Reporting. This provision would add a new category of wage information that by law must be 
submitted by employers to the EEOC It would require employers with one hundred or more 
employees to report generalized pay information by race, sex and national origin. This 
information would not be available to the public and would not identify employees. 

FnforcBment and Waiver. In cases of noncompliance with the reporting provision, the EEOC 
may apply to a United States District Court for an order requiring compliance. Employers who 
find that the requirement would result in undue hardship may request an exemption from the 
reporting provision ofthis section and may bring civil action if the EEOC denies the request 
for exemption. 

Training. This section requires the EEOC and Office of Federal Contract Compliance 
(OFCCP) of the Department of Labor to provide training for its employees to improve the 
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intake and processing of EPA claims. 

Researct). Education, and Outreach. This provision would enhance and promote existing 
programs at the Department of Labor and direct the secretary to undertake new initiatives that 
include: research in the area of sex-based pay disparities and the dissemination of that 
information to interested members of the general public; provide information to employers, 
such as voluntary pay guidelines, on means of eradicating sex-based pay disparities; assist 
State and local information and educational programs on pay disparities, recognize and 
promote the achievements of employers that have made strides to eliminate pay disparities; 
and convene a national summit to discuss and highlight the issue of sex-based pay 
disparities. 

Establishment of National Award for Pav Eauitv in ttie Workplace. This provision would 
establish an award, to be administered by the Women's Bureau of the Department of Labor, 
to recognize and promote the achievements of employers that have made strides to eliminate 
pay disparities. 

Increased Resources for Enforcemeniand_Education 

General Resources. This provision would bnng the EEOC appropriation level up to that 
requested by the President for FY 1997 by adding $36 million to its budget. This provision 
would also bring the Office of Federal Contract Compliance Program approphation level up 
to that requested by the President for FY 1998 by adding $10 million to its budget. 

Targeted Resources. This provision would authorize $500,000 in supplemental 
appropriations to the EEOC and OFCCP to provide training for its employees for intake and 
processing of EPA claims. 

Research. Education. Outreach and National Award. This subsection authorizes $1,000,000 
in additional funding for the Women's Bureau of the Department of Labor for the activities to 
address pay disparities in the workplace, described in the bill. 



MEMORANDUM 

TO: BRUCE REED, ELENA KAGAN 

FROM: TOM FREEDMAN, MARY L. SMITH 

RE: EQUAL PAY UPDATE 

DATE: FEBRUARY 19,1998 

I. BACKGROUND 

Attached are summaries of the two main bills on equal pay and a list of ideas on the topic 
we solicited from DOL, the EEOC, and various outside groups. 

According to the Department of Labor, women earn on average only 75 cents for each 
dollar a man earns. African American women earn 63 cents and Hispanic women earn only 54 
cents to each dollar that white men earn. 

The AFL-CIO and Gephardt are pushing this issue. It also fits in with our families 
agenda because equal pay is not just for women; it is for families. In two-earner families, if the 
wife starts earning more, the extra money helps the entire family, not just the female wage-
earner. 

Even though the President is currently scheduled to travel on April 3, April 3 is Equal 
Pay Day, the day on which women's earnings, added to their previous year earnings, equal what 
men earn in one calendar year. The AFL-CIO is planning a roll-out on April 3 at various sites 
across the country, and if we had some kind of announcement, we could plug into what they 
already have planned. 

IL LEGISLATIVE OPTIONS 

There are two main bills regarding fair pay that have been introduced, one by Senator 
Daschle (D-SD)^d one by Senator Harkin (D-IA). Attached are section-by-section analyses of 
these bills. In addition;̂  below is a brief summary of the main provisions of each of these bills. 

A. Paycheck Fairness Act - Daschle S.71 

The main part of Daschle's bill is enhanced enforcement. This bill would amend the 
Equal Pay Act (EPA) to allow for compensatory and punitive damages. Currently, the EPA only 
allows for liquidated damages, which are essentially back pay awards. In addition, the bill 
includes a nonretaliation provision that amends the EPA to prohibit employers from penalizing 
employees for sharing information about their salaries with coworkers. 



Daschle's bill also provides for the collection of pay information by the EEOC. 
Daschle's bill did not perform a cost analysis for the collection of this data, but merely requests 
that the EEOC appropriations be brought up to the level requested by the President in FY 1997 
by adding $36 million to the budget. (The President's FY 1999 budget requests $279 million for 
the EEOC - $37 million or 15 percent more than the enacted 1998 budget. More than one-third 
ofthe proposed increase ($13 million) goes to expansion of the agency's ADR program.) A 
more detailed cost analysis is provided below in the section of nonlegislative options; these 
numbers were estimated by the EEOC. 

In addition, the Daschle bill provides for training, research, education, and outreach. 

B. Fair Pay Act - Harkin S.232 

The principal provision in Harkin's bill is for equal pay for equivalent jobs. The Fair Pay 
Act outlaws discrimination in wages paid to employees within a workplace in equivalent jobs 
solely on the basis of sex, race, or national origin. However, wage differences on the basis of 
seniority, a merit system, or an quality/quantity system would not be affected. 

Harkin's bill also contains a non-retaliation provision, a provision to permit the awarding 
of expert fees, a section that provides for the collection of wage information by the EEOC. The 
bill also provides for research, education, and technical assistance. 

III. NON-LEGISLATIVE OPTIONS (PROPOSED BY EEOC AND DOL) 

A. Collect pay data by the EEOC. 

Reason for collecting data: The EEOC currently collects aimual data regarding the 
demographic breakdown of the workforces of private employers with 100 or more 
employees and of federal contractors with 50 or more employees. The EEOC does not 
currently collect salary data. The availability of salary data would be extremely useful. It 
would all6w the actual jobs grouped into the broad EEO-1 occupational groups to be 
further defined. It would show the extent of differential pay by race/ethnic categories and 
gender fonihe same type of work. It would improve the assignment of employees into the 
.proper EEO- l categories. This data would assist enforcement of the Equal Pay Act and 
would assist the Department of Labor in monitoring affirmative action programs. 

Currently the EEOC only collects demographic data. The EEOC has proposed two 
alternatives in order to collect pay data. 
1. The most detailed way to collect the data would add eight salary intervals within 

each of the nine current EEO-1 occupational categories. This would cost 
$5,599,800, increasing EEOC's cost from $801,200 to $6,401,000. It would also 
increase the public reporting compliance burden hours to 3,684,000 from the 



current 464,000. This burden hour increase translates conservatively into 
increased public cost of more than $32 million annually. 

2. A second way to do this is to create a supplement to the EEO-1 form. This would 
not change the EEO-1 form, but it also would not provide data by job category. 
Nonetheless, the matrix would have 20 salary intervals and would provide fairly 
detailed salary data by race/ethnic categories and gender. This method would cost 
$1,598,800, roughly tripling EEOC's current annual processing cost from 
$801,200 to $2,400,000. It would also triple the public respondent burden to 1.4 
million hours, increasing the respondent burden cost about $9.5 million over the 
current cost. 

B. SWAT Team at DOL to provide technical assistance. DOL proposes $2 million for a 
specialized technical assistance team to reach out to approximately 1000 companies. 
DOL's Women's Bureau technical assistance would include analysis of hiring, 
promotion, compensation, and evaluation data to ensure fairness and consistency for 
women at all levels within the company. Recommendations for correcting problem areas 
could be proposed. 

C. The Department of Labor proposes that the President endorse the following 
legislative principles for pay equity: 
1. Providing for the recognition and promotion of fair pay practices by employers; 
2. Providing for research, education and outreach to encourage fair pay practices and 

to eliminate pay disparities in the workplace; 
3. Providing enhanced enforcement to deter violations of the Equal Pay Act and 

other laws; 
4. Prohibiting retaliation against employees who disclose, discuss, or inquire about 

their wages or the wages of their co-workers. 

D. Other Initiatives Proposed by the Women's Office at Labor 

• 10-step Voluntary self-audit for businesses: The Department of Labor would develop 
and make available a package that would give both small and large companies guidelines 
to detennifie whether they offer equal pay, hiring, and promotional opportunities. The 

, Department would also develop a similar checklist for employees. 

• Increase funding for enforcement of the Equal Pay Act and the Civil Rights Act at 
EEOC. DOL estimates that it would require approximately $5 million tasupport 
additional training, travel, and staff to increase corporate management reviews. 

• Equal Pay Day on April 3 with Internet Chat Room. The Department of Labor 
suggests that the President could participate in a special interactive dialogue on equal pay 
issues on April 3, the day on which women's earnings, when added to their previous 



year's earnings, finally equal what men earn in one calendar year. This online dialogue 
could pose a snapshot of the magnitude of the issue. For the past two years, the President 
has recognized this day by issuing a proclamafion. 

White House Conference on Equal Pay. 

Fair Pay Tour. The President could join the Secretary of Labor during the Women's 
Bureau Fair Pay Tour, currently scheduled to begin in late March, to discuss equal pay 
concems with women's leaders, business execufives, labor union women, and working 
women. After the tour, the President could announce one ofthe above initiatives. 



Dill Summary & Status for the 105th Congress 
. ^̂ ^̂ ^̂ ^̂ ^̂ ^̂ ^̂ ^ 

NEW SEARCH I HOME i HELEI ABmnUDIGESIS 

S.71 
SPONSOR: Sen Daschle (introduced 01/21/97) 

SUMMARY: 

(AS INTRODLTCED) 

Paycheck Fairness Act - Amends the Fair Labor Standards Act of 1938 (FLSA) and tlie CivU Rights Act of 
1964 (CRA) to revise and increa.se remedies and enfoi-cement on behalf of victims of discrmimatioii m the 
payment of wages on the basis of sex. 

Amends FLSA to provide for enhanced enforcement of equal pay requirements, ^ding a nonretaliation 
requirement. Increases penalues for such violations. Provides for the Secietaiy of Labor to seek additional 
compensatory or punitive damages in such cases. 

Amends CRA to direct the Equal Employment Opportunity Commission (EEOQ to require certain employers 
to maintain payroll records and report to the EEOC pay information analyzed by race. sex. and national ongin 
of employees. Applies such requî ment appUcable to employers who have 100 or more employee., for each 
working day in each of 20 or more calendar weeks. 

Requires EEOC to train its employees and affected individuals and entities on matters involving discrimination 
in the payment of wages. 

Directs the Secretary to conduct studies and provide infonnation to employers, labor organizations, and the 
general public concerning the means available to eliminate pay disparities between men and women, includmg 
convening a national summit and carrying out other specified activities. 

Establi.«;hes the Robert Reich National Award for Pay Equity in the Workplace which shall be evidenced by a 
medal. Set.'; fortli criteria for specified types of entities to receive such an award. 

Authoriiuis appropriations to the EEOC and to the Secretary to carry out this Act 



PAYCHECK FAIRNESS ACT 

This bill amends the Equal Pay Act and the CivU Rights Act of 1964 to provide more effective 
remedies to women who are not being paid equal wages for domg equal work. 

SECTION 1. Short Title: PAYCHECK FAIRNESS ACT 

SECTION 2: Findings. This section sets forth the ba.si,«; for this legislation: women's wages are 
more and more import m our economy and to working famthes. Despite the existence of^e 
^Tal Pay Act (EPA), women's waĝ s stUl stagnate at 71 cents to every dollar e^ed by aman. 
Such pay disparities need to be eradicated to help famUies get by, keep people off public 
ossistL^e. allow for the best utUization of labor and ensure that commerce is '̂ ô burdened by labor 
SsiuSso unfair competition. To accompUsh the5;e ends, women need more effective remedies 
u X r the E ^ S a y A a and more access to information about pay dtspanties m the work place. 
As pail oUhis goal of education and outreach, it is important to recogmze employers that have 
made great strides in addressing pay disparities. 

SECTIONS. Enhanced Enforcement of Equal Pay Requirements. 

(a) Nonretaliation provision. This provision amends the EPA to prohibit employers frorn 
penalizing employees for sharing information about their salaries with coworkers. Cum:nUy it is 
S w f a l unde? the National Labor Relations Act to discipline or terminate employees for such 
dSu'̂ ons.̂ ^̂ ^̂ ^̂ ^ of proceeding under the NLRA. it is essenUal to provide 
remedies under the EPA as weU. 

(b) Enhanced penalties. This section allows for compensatory and punitive damages not 
currently avaUable under die EPA. The EPA currently provides ô ŷ ^ f j ^ ^ ^ ^ ^ ^ ^ ^ ^ ^ 
essentially back pay awards - which tend to be very insubstantial. Without adequate ^ ^ e s , 

to those provided under the CivU Rights statutes. <here is little or no deterrent eff«:t on 
emolwers In addition, this section rectifies a long-standing EPA problem. GurrenUy. it is very 
drffSTor a lawsdt lo proceed as aclass action because the EPA. f f^P^ P̂ ^̂ ^̂ o ^^^^Th^, 
form of Rule 23 of the Federal Rules of Civil Procedure requir^ S^'^i^^i'^S'ijS, p̂ ^̂ ^̂  
section wUl conform the EPA procedures to those already provided under the Federal Rules. 

(c) Action by Secretary. This section enables the Equal Employment Oppormnities 
Commission (EEOQ. in addition to private plaintiffs, to pursue claims under the new damage 
provisions described above. 

SECTJPN 4v Colection of Pay Information by the EEOC. ^ ^̂ s*̂  ^^"^ 

(1) Reporting. This section adds a new category of wage information that by /̂ w be 
subrSned by employers to the EEOC. This bUl would require only those «^Pl"^y^^^f„^"^ 
hundred or more employees to report generalized pay inforation by rac^^^^^^ ' j l S o ? 2 
This information would not be public and would not identify employees This ̂ ™ U o n is 
necess^ to enable the EEOC md the pubUc better to understand the nature of pay dispantics m the 
workplace as well as national and industry trends. 

(2) Enforcement and Waiver: In ca-ses of noncompUance with subsection 1 of tWss^^ 
EEOC mav aoolv to a United States District Court for an order requinng compliance Er^oyers 
who LTihS^iSe^ilq^emem would result in undue hardship may reque.st an exemption from the 



requirement set forth in subsection 1 of this section and may bring a civU action if the EEOC denies 
the request for exemption 

SECTIONS. Training. This section requires die EEOC to provide training for its employees to 
improve the intake and processing of EPA claims. 

SECTION 6 Research. Education, and Outreach. This section enhances program.s already in 
ph.cc n th^^^^ Bureau of the Department of Labor and spec.ificaUy ^ ^ I J j ^ ^ ^ f ^ ^ ^ ^ 
undertake re.<;eai-ch in the area of sex-based pay dispanUcs. dissemmate thy intormaUon to 
mteresied members of Uie general public, provide information on means of eradicatmg such 
c S s J a S assist S,r̂ ^ and local information and educational programs, recognize and promote tiie 
Sevements^^^ employers Uiat have made strides to eliminate pay cUspanues and convene a 
national summit to discuss and highlight Uie issue of sex-based pay dispanties. 

SECTION 7 EstubUshment of die National Award for Pay Equity in tiie Workplace. TJ^s section 
eŝ ab i'he. an awid. to be administered by the Women's Bureau of the Department of Labor, to 
riog^ze a S promote Uie achievements of employer's Uiat have made strides to ehmmate pay 
disparities. 

SECTION 8. Increa-sed Resources for Enforcement and Education. 

(a) General Resources: This section addresses tiic fact Uiat Uie EEOCs levd of 
appropr a ions has remained stagnant despite an ever-increasing set ^/ f w response Ju^^^^ 
deluding enforcement of such new civU rights statutes as tiie Amencans with DisabihUes Act 
( A D A r ^ s section simply brings Uie EEOC appropriations level up to tiiat requested by tire 
President for FY 1997 by adding $36 million to its budget. 

(b) Tar geted Re.sources. To enable EEOC to carry out the training of its ê ^̂ ^ 
required by section 5 of the bUl. tiiis provision authorizes $500,000 m supplemental 
appropriations. 

(r) Research Education, Outreach, and National Award. This subsection autiiorizes 
fundin/^or UrWomenS^^ activitie;s to address pay disparities m Uie workplace, described 
in sections 6 and 7. 



SUMMARY OF FAIR PAY ACT, S. 232 

Section 1 & 2: T i t l e and Findings 

-Soc-TTtan-S . tquslV--pay-F-or-Equ^^rtrfrtsnt Jobs 

The Fair Pay Act outlaws discrimination in wages paid to 
employees within a workplace in equivalent jobs solely on the 
basis of a worker's sex, race or national origin. This would not 
^ppiy-to-wage-d^-f-^rences -that dm thtj iresmt"'oT~a"s¥nTority 
system, a merit system or a pay system that relates earnings to 
quantity or quality of products. Employers are prohibited from 
reducing the wages of an employee in order to complv with the 
f a i r pay requirements. 

Section 4, Prohibited Acts 

Adds no-retaliation provisions for employees inquiring about or 
assisting in the investigations of provisions under this act. 

Section 5. Remedies 

Allows for awarding expert fees as part of the costs granted to 
prevailing p l a i n t i f f / s . Fees are in addition to other remedies 
given by the court, and together may be maintained as a class 
action as' stipulated by the Federal Rules of C i v i l Procedure. 

Section -6 - -Records 

Requires employers to preserve records documenting wage setting 
practices and f i l e annual reports with the EEOC which disclose 
the wage rates paid for each job classification within the 
company as^well as the sex, race^ and_na_tional origin of 
erap-royees'within tTies'e'positio Small businesses of 25 and 
under are exempted for the f i r s t two years, businesses with 15 
and under exempted thereafter. Confidentiality of individual 
names would be mandated. 

Section 7Research, Education, and Technical Assistance 

. xn^. ttuu to provide educational materials and technical 
assistancQf'to employers to assist in implementing fair pay 
policies. The EEOC must also develop ongoing research regarding 
pay equity^. In addition, the EEOC is directed to include a 
separate evaluat:ion and append fjfli T̂ ĝâ -Hing m̂p]̂ n.r.r,̂ -.t:.i.oTi nf t-,1 
act^requirements in i t s biennual report to Congres^. 

Section 9. Effective Date 

zoo® O ff^^T 86/tO/ZO 



Bill Summary & Status for the 105th Congress 

NEW SEARCH I H O M E I H E L P 1 A B Q U U D I G E S I S 

S.71 
SPONSOR: Sen Daschle (introduced 01/21/97) 

SUMMARY: 

(AS UMTRODLICED) 

Paycheck Fairness Act - Amends Uie Fair Labor Standards Act of 1938 (FLSA) and Uie CivU Rights Act of 
1964 (CRA) to revise and increase remedies and enfoi-cement on behalf of victims of discriminadon m Uie 
payment of wages on the basis of sex. 

Amends FLSA to provide for enhanced enforcement of equal pay requirements, adding a nonretahation 
requirement. Increases penalues for such violations. Provides for Uie Secretary of Labor to seek additional 
compensatory or punitive damages in such cases. 

Amends CRA to direct Uie Equal Employment Oppormnity Commission (EEOC) to require certain employers 
to maintain payroll records and report to Uie EEOC pay information analyzed by race, sex, and national ongin 
of employees. Applies such requirement applicable to employers who have 100 or more employees for each 
woridng day in each of 20 or more calendar weeks. 

Requires EEOC to train its employees and affected individuals and entities on matters involving discrimination 
in ifie payment of wages. 

Directs Uie Secretary to conduct smdies and provide information to employer̂ ;, labor organizations, and Uie 
general public conccnimg tiie means available to eUminate pay disparities between men and women, including 
convening a national suimiut and carrying out other specified activities. 

Establi.Mies Uie Robert Reich National Award for Pay Equity m Uie Workplace, which shall be evidenced by a 
medal Set.<; fonli criteria for specified types of entities to receive such an award. 

Autiiorizes appropriations to Uie EEOC and to Uie Secretary to carry out tius Act 



PAYCHECK FAIRNESS ACT 

This bill amends Uie Equal Pay Act and tiie CivU Rights Act of 1964 to provide more effective 
remedies to women who are not being paid equal wages for doing equal work. 

SECTION 1. Short TiUe: PAYCHECK FAIRNESS ACT 

SECTION 2: Findings. This section sets forth the basi.«i for tiiis legislation: women's wages arc 
more and more important in our economy and to workmg families. Despite tiie existence of Uie 
Equal Pay Act (EPA), women's wages stiU stagnate at 71 cents to every dollar eamed by a man. 
Such pay disparities need to be eradicated to help famUies get by, keep people off public 
assistance allow for the best utUization of labor and ensure Uiat commerce is not burdened by labor 
disputes or unfair competition. To accompUsh these ends, women need more effecuve remedies 
under Uie Equal Pay Act and more access to information about pay dispanties m die work place. 
As pait of Uiis goal of education and outreach, it is important to recognize employers; tiiat have 
made great strides in addressing pay disparities. 

SECTION 3. Enhanced Enforcement of Equal Pay Requirements. 

(a) Nonretaliation provision. This provision amends Uic EPA to prohibit employers frorn 
l)enalizing employees for sharing infonnation about tiieir salaries wiUi coworkers. Currently, it is 
iinlawful under Uie National Labor Relations Act to discipline or tennmate employees for such 
discussions. Because of Uie difficulty of proceeding under Uie NLRA, it is essential to provide 
remedies under the EPA as well. 

(b) Enhanced penalties. This section allows for compensatory and punitive damages not 
cunenUy available under Uie EPA. The EPA cunentiy provides only Uquidated damages -
essentially back pay awards - which tend to be very insubstantial. Witiiout adequate ^ages , 
similar to Uiose provided under tiie CivU Rights statutes, Uiere is IrtUe or no detenent effect on 
employers hi addition, this section rectifies a long-standing EPA problem. Cunentiy, it is very 
difficult for a lawsuit lo proceed as a class action because Uie EPA, adopted pnor to Uie cunent 
form of Rule 23 of Uie Federal Rules of Civil Procedure, requires plaintiffs to opt m to a suit. 1 his 
section wUI confomi Uie EPA procedures to tiiose aheady provided under Uie Federal Rules. 

(c) Action by Secretary. This section enables Uie Equal Employment Oppormnities 
Commission (EEOC), in addition to private plaintiffs, to pursue clamis under Uie new damage 
provisions described above. , 

SECTJDN 4. CoUection of Pay hiformation by tiie EEOC. ^ ^^V^ ^ 
X 

(1) Reporting. This section adds a new category of wage mfonnation Uiat by law must be 
submined by employers to Uie EEOC. This bUi would require only Uiose employers wiUi one 
hundred or more employees to report generahzed pay infonnation by race.̂ ex arri national origin. 
This infonnation would not be public and would not identify employees. This inforaiation is 
necessary to enable Uic EEOC and the pubUc better to understand the nahire of pay dispanties m Uie 
workplace as well as national and industry trends. 

(2) Enforcement and Waiver, hi ca.ses of noncomphance witii subsection 1 of tiiis section, tiie 
EEOC may apply to a United States District Court for an order requmng compliance. Ernployers 
who find Uiat the requirement would result in undue hardship may request an exemption from Uie 



requirement set forth in subsection 1 ofthis section and may bring a civU action if tiie EEOC denies 
the request for exemption 

SECTION 5. Training. This section requires tiie EEOC to provide tiraining for its employees to 
improve Uie intake and processing of EPA claims. 

SECTION 6. Research, Education, and Outtcach. This .section enhances programs already in 
nlacc .n the Women's Bureau of Uie Department of Labor and specifically reqtures die Bureau to 
undertake reseaj-ch in the area of sex-based pay disparities, dissemmate Uiat infonnation to 
interesied members of Uie general public, provide infonnation on means of eradicatmg such 
disparities, assist State and local infonnation and educational programs, recognize and promote tiie 
achievemenis of employers tiiat have made stiides to eliminate pay dispanties, and convene a 
national summit to discuss and highlight tiie issue of sex-based pay dispanties. 

SECTION 7 EstabUshment of die National Award for Pay Equity in Uie Workplace. This section 
establishes an award, to be administered by the Women's Bureau of the Department of Labor, to 
recognize and promote Uie achievements of employci-s Uiat have made strides to ehmmate pay 
disparities. 

SECTION 8. Increased Resources for Enforcement and Education. 

(a) General Resources: This section addresses tiie fact tiiat Uie EEOC's level of 
appropriations has remained stagnant d«>pite an ever-increasing set of new responsftih^^^ 
including enforcement of such new civU rights statutes a.s tiie Amencans with Disabihties Act 
(ADA). This section simply brings Uie EEOC appropriations level up to Uiat requested by Uie 
President for FY 1997 by adding $36 million to its budget. 

(b) Tai-ficted Resources. To enable EEOC to cany out tiie training of its employees, as 
required by section 5 of the bUl, tins provision authorizes $500,000 in supplemental 
appropriations. 

(c) Research, Education, Outreach, and National Award. This subsection autiiorkes 
funding for Uie Women's Bureau's activities to address pay dispanties m Uie workplace, descnbed 
in sections 6 and 7. 



SUMMARY OF FAIR PAY ACT, S. 2 32 

Section 1 & 2: T i t l e and Findings 

•̂S:ecri-on 1. Equ&l"i)ayZ?^„ gq^H^lent Jobs 

Imnil^^^ t""̂  outlaws discrimination in wages paid to 
employees within a workplace in equivalent jobs sotely on the 

i c c i L ! ! : ^^^^ national origin. Thi^s t^vU^not 
- t l l ^ - ^ ^ ' ^ ^ ^ - ^ - ^ ^ ^ ^ ^ - t h ^ L ar^ th^ x-esmt-o-ra-T^fUorlty " 
system, a merit system or a pay system that relates earninas m 
I Z T A " - ^ I I ^"^''^^ product^. Employers are p?oh!bI?e3^from 
reducing the wages of an employee in order to coSplv with the 
f a i r pay requirements. * 

Section 4, Prohibited Acts 

^^2^r?;;^^^^^iS^^?'' provisions for employees inquiring about or 
assisting in the investigations of provisions under this act. 

Section 5. Remedies 

Allows for awarding expert fees as part of the costs granted to a 
prevailing p l a i n t i f f / s . Fees are in addition to other remedies 
given by the court, and together may be maintained as a class 
action as stipulated by the Federal Rules of C i v i l Procedure. 

Section -6 - -Records 

Requires employers to preserve records documenting wage setting 
practices and f i l e annual reports with the EEOC which disclose 
the wage rates paid for each job classification within the 
company as^well as the sex, race,_and_national origin of 
employees within tTiese positions. Small businesses of 25 and 
under are exempted for the f i r s t two years, businesses with 15 
and under exempted thereafter. Confidentiality of individual 
names would be mandated. 

Section 7.^Research, Education, and Technical Assistance 

.ijii,ee.t5 i/ie fctui: to provide educational materials and technical 
assistance-to employers to assist in implementing fair pay 
policies. The EEOC must also develop ongoing research regarding 
pay equity:- In addition, the EEOC is directed to include a 

j , n n i i nf i i . i i t ihBi . 

-act^ requirements in i t s biennuai report to Congress'. igres^. 

Section 9. Effective Date 

Z00I2) O 86/fO/ZO 



BACKGROUND 

On July 17,1996, President Clinton joined with the CTIA Foundation For Wireless 
Telecommunications and the Community Policing Consortium to announce 
Communities on Phone Patrol (COPP). COPP is an innovative program which puts 
pre-programmed wireless phones in the hands of trained volunteers working together 
with police and sheriffs to prevent crime in local communities. 

This document presents the highlights of the Year-One Program Review conducted by 
the Community Policing Consortium during the summer of 1997. 

CONCLUSIONS 

• 34 police officers surveyed knew of at least one incident where a COPP 
phone saved a life. 

• Each participating neighborhood watch group reports 4.4 crimes a month on 
their COPP phone. 

• 33,624 crimes are reported each month with COPP phones. 

• An average of 42 volunteers participate in each COPP Neighborhood Watch. 

• 320,964 volunteers are armed with COPP phones across the country. 

• Each neighborhood watch group serves a population of 6,121, collectively 
7,642 groups protect 46 million Americans nationally. 

• 76% of participating groups feel that the phones are beneficial or very 
beneficial. 

• 35% of groups reported an increase in volunteers because of the availability 
of COPP telephones. 
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PREFERRED METHOD FOR REPORTING CRIMES 
AND SUSPICIOUS INCIDENTS 

COPP 
Phones 

Radios & 
COPP Phones 

Number of Respondents 

207 representatives of Neighborhood Watch Groups surveyed. 

Communities on Phone Patrol - Program Review 2 
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CHARACTERISTICS OF 
WIRELESS NEIGHBORHOOD WATCH GROUPS 

Per Patrol Group All Wireless 
(average) Patrols* 

Number of residents sen/ed: 6,121 46,776,682 

Number of patrollers; 42 320,964 

Number of hours patrolled per week: 33.2 253,714 

Number of times phones used each month: 4.4 33,624 

* These calculations are based on the total number of watch groups that have received phones from 
wireless carriers and includes telephones donated outside ofthe COPP application process. According 
to CTIA Foundation records 7.642 neighbort)ood watch groups had received wireless telephones fmm 
wireless carriers as of July 31.1997. 

Communities on Phone Patrol - Program Review 3 
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COMMUNITY RESPONSE TO COPP 

Very Good 
39% 

No Response 

Responses from 172 law enforcement professionals when asked how they felt the community had 
responded to the COPP program. 

Communities on Phone Patrol - Program Review 4 
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EFFECTS OF PHONES ON 
NEIGHBORHOOD WATCH GROUPS 

Patrol Groups 

Phones have a beneficial or very beneficial effect: 75% 

Phones improve community cooperation: 54% 

Phones increase neighborhood watch membership: 36% 

207 representatives of Neighbortiood Watch Groups surveyed. 

Communities on Phone Patrol - Program Review 5 
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POLICE PERCEPTION OF IMPACT OF COPP 
ON COMMUNITY POLICING 

Percent of Police 
Responding 

COPP is helpful or very helpful to community: 75% 

Crime decreased in COPP patrol areas: 42% 

COPP led to the formation of additional patrols: 38% 

COPP led to an increase in number of incidents reported: 35% 

• Responses from law enforcement professionals to a series of questions concerning the COPP program 

Communities on Phone Patrol - Program Review 6 
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Selected COPP Success Stories 

Philadelphia, Pennsylvania 

On October 9, 1997 patrol members spotted a gunman running after a fleeing vehicle 
driving East on 71st street. The gunman fired 8 shots at the vehicle and then fled the 
scene in his black BMW. "Watch patrol members immediately dialed 911 on their COPP 
phone and reported ihe incident. Within one minute police were on the scene. Minutes 
later the police had apprehended the gunman. 

Since receiving COPP phones on February 6,1997, Park Watch #9015 has made 94 
•'9-1-1" calls including 25 high priority calls indicating a crime in progress or other 
emergency. The average response time by police from a COPP phone call was 4.5 
minutes, providing a full two minute advantage over the radios previously used by the 
Paxk Watch. Park Watch #9015 has 30 active members and has been patrolling their 
neighborhood since 1991, 

• Permsylvania has 111 neighborhood watch groups that are armed with COPP 
phones. 

• In Pennsylvania, 360° Communications, AT&T Wireless, Bell Atlantic Mobile, 
Comcast, and Vanguard provide donated airtime for COPP. 

Miami, Florida 

While on his nightly COPP patrol, Sigfredo Delgado used his COPP phone to help 
apprehend a fleeing attacker who had stabbed a waitress with a knife. Mr. Delgado's 
quick action led to an arrest on charges of aggravated assault, battery to a police officer, 
and resisting arrest. This COPP patrol uses 30 phones and has 100 serious volunteers. 

• Miami has 50 watch patrols which currently use wireless phones. There are 372 
COPP patrols in Florida. 

• In Miami, AT&T Wireless and BellSouth Mobility provide airtime for the COPP 
patrols and Ericsson provides the phones. 



RE: P A > ^ Q U I T Y ; I D E A S 

DATE: JANUARY 28,1997 

MEMORANDU 

TO: BRUCE REED, ELENA KAG 

FROM: TOM FREEDMAN, MA^ L. SMITH Q^ 

SUMMARY 
Women earn on average only 75 cents for each dollar a man earns. African American 

women earn 63 cents and Hispanic women earn only 54 cents to each dollar that white men earn. 
Below is a three-part proposal that addresses the problem of unequal pay with an emphasis on 
data collection, technical assistance, and legislative proposals. In addition, following the three 
main initiatives, there are listed some additional ideas we could pursue on the pay equity issue. 

THREE-PRONGED PAY EQUITY INITIATIVES 

I. Collect pay data by the EEOC. 

Reason for collecting data: The EEOC currently collects annual data regarding the 
demographic breakdown of the workforces of private employers with 100 or more 
employees and of federal contractors with 50 or more employees. The EEOC does not 
currently collect salary data. The availability of salary data would be extremely useful. It 
would allow the actual jobs grouped into the broad EEO-1 occupational groups to be 
further defined. It would show the extent of differential pay by race/ethnic categories and 
gender for the same type of work. It would improve the assignment of employees into the 
proper EEO-1 categories. This data would assist enforcement ofthe Equal Pay Act and 
would assist the Department of Labor in monitoring affirmative action programs. 

Currently the EEOC only collects demographic data. The EEOC has proposed two 
alternatives in order to collect pay data. 
1. The most detailed way to collect the data would add eight salary intervals within 

each of the nine current EEO-1 occupational categories. This would cost 
$5,599,800, increasing EEOC's cost from $801,200 to $6,401,000. It would also 
increase the public reporting compliance burden hours to 3,684,000 from the 
current 464,000. This burden hour increase translates conservatively into 
increased public cost of more than $32 million annually. 

2. A second way to do this is to create a supplement to the EEO-1 form. This would 
not change the EEO-1 form, but it also would not provide data by job category. 
Nonetheless, the matrix would have 20 salary intervals and would provide fairly 



detailed salary data by race/ethnic categories and gender. This method would cost 
$1,598,800, roughly tripling EEOC's current annual processing cost from 
$801,200 to $2,400,000. It would also triple the public respondent burden to 1.4 
million hours, increasing the respondent burden cost about $9.5 million over the 
current cost. 

I I . SWAT Team at DOL to provide technical assistance. DOL proposes $2 million for a 
specialized technical assistance team to reach out to approximately 1000 companies. 
DOL's Women's Bureau technical assistance would include analysis of hiring, 
promotion, compensation, and evaluation data to ensure fairness and consistency for 
women at all levels within the company. Recommendations for correcting problem areas 
could be proposed. 

III. The Department of Labor proposes that the President endorse the following 
legislative principles for pay equity: 
1. Providing for the recognition and promotion of fair pay practices by employers; 
2. Providing for research, education and outreach to encourage fair pay practices and 

to eliminate pay disparities in the workplace; 
3. Providing enhanced enforcement to deter violations of the Equal Pay Act and 

other laws; 
4. Prohibiting retaliation against employees who disclose, discuss, or inquire about 

their wages or the wages of their co-workers. 

OTHER INITIATIVES 

• 10-step voluntary self-audit for businesses: The Department of Labor would develop 
and make available a package that would give both small and large companies guidelines 
to determine whether they offer equal pay, hiring, and promotional opportunities. The 
Department would also develop a similar checklist for employees. 

• Increase funding for enforcement of the Equal Pay Act and the Civil Rights Act at 
EEOC. DOL estimates that it would require approximately $5 million to support 
additional training, travel, and staff to increase corporate management reviews. 

• Equal Pay Day on April 3 with Internet Chat Room. The Department of Labor 
suggests that the President could participate in a special interactive dialogue on equal pay 
issues on April 3, the day on which women's earnings, when added to their previous 
year's earnings, finally equal what men earn in one calendar year. This online dialogue 
could pose a snapshot of the magnitude of the issue. For the past two years, the President 
has recognized this day by issuing a proclamation. 

• White House Conference on Equal Pay. 



Fair Pay Tour. The President could join the Secretary of Labor during the Women's 
Bureau Fair Pay Tour, currently scheduled to begin in late March, to discuss equal pay 
concerns with women's leaders, business executives, labor union women, and working 
women. After the tour, the President could announce one of the above initiatives. 



MEMORANDUM 

TO: Tom Freedman, Mary Smith 
FROM: Amy Block 
RE: Pay Equity Enforcement II 
DATE: February 4, 1998 

The nonretaliation provision amends the EPA to prohibit employers for penalizing 
employees for sharing salary information with their coworkers. If employers violate the 
nonretaliation provision, employees may bring suit and possibly receive greater damages. 

'Increased penalties' simply means that employees may sue employers for larger amounts. 
Currently, the EPA provides for only liquidated damages (back pay awards). Back pay 
awards tend to be insubstantial and therefore an ineffective deterrent for employers 
violate the EPA. DeLauro's bill allows employees to sue for punitive and compensatory 
damages in addition to liquidated damages. 

'Enhanced enforcement' entails increased funding for training, research, education, and 
outreach. Research, education, and outreach includes providing information to employers 
(such as voluntary pay guidelines), assisting State and local information and educational 
programs on pay disparities, and convening a national summit. To enhance enforcement, 
the bill authorizes $500,000 in supplemental appropriations to the EEOC and the Office 
of Federal Contract Compliance (OFCCP) of the Department of Labor to train its 
employees to improve the intake and processing of EPA claims. The EEOC would 
receive an additional $36 million (bringing its budget up to that requested by the 
President for FY 1997) and the OFCCP would receive $10 million. The Women's Bureau 
of the DOL would receive $1,000,000 in additional funding. Finally, the establishment of 
the National Pay Award for Pay Equity in the Workplace (administered by the Women's 
Bureau of the DOL) also qualifies as enhanced enforcement. 



TO: 

FROM: 

RE: 

DATE: 

MEMORAr 

BRUCE REED, ELEN AKAGAN 

TOM E R E N, MARY L. SMITH 

»AY EQUITVIDEAS 

JARY 21,1997 

PAY EQUITY INITIATIVES 

• Collect pay data by the EEOC. Currently the EEOC only collects demographic data. 
The EEOC has proposed two alternatives in order to collect pay data. 
1. The most detailed way to collect the data would add eight salary intervals within 

each of the nine current EEO-1 occupational categories. This would cost 
$5,599,800, increasing EEOC's cost from $801,200 to $6,401,000. It would also 
increase the public reporting compliance burden hours to 3,684,000 from the 
current 464,000. This burden hour increase translates conservatively into 
increased public cost of more than $32 million annually. 

2. A second way to do this is to create a supplement to the EEO-1 form. This would 
not change the EEO-1 form, but it also would not provide data by job category. 
Nonetheless, the matrix would have 20 salary intervals and would provide fairly 
detailed salary data by race/ethnic categories and gender. This method would cost 
$1,598,800, roughly tripling EEOC's current annual processing cost from 
$801,200 to $2,400,000. It would also triple the public respondent burden to 1.4 
million hours, increasing the respondent burden cost about $9.5 million over the 
current cost. 

10-step voluntary self-audit for businesses: The Department of Labor would develop 
and make available a package that would give both small and large companies guidelines 
to determine whether they offer equal pay, hiring, and promotional opportunities. The 
Department would also develop a similar checklist for employees. 

The President could endorse legislative principles for pay equity such as 
1. Providing for the recognition and promotion of fair pay practices by employers; 
2. Providing for research, education and outreach to encourage fair pay practices and 

to eliminate pay disparities in the workplace; 
3. Providing enhanced enforcement to deter violations of the Equal Pay Act and 

other laws; 
4. Prohibiting retaliation against employees who disclose, discuss, or inquire about 

their wages or the wages of their co-workers. 



SWAT Team at DOL to provide technical assistance. DOL proposes $2 million for a 
specialized technical assistance team to reach out to approximately 1000 companies. 
DOL's Women's Bureau technical assistance would include analysis of hiring, 
promotion, compensation, and evaluation data to ensure fairness and consistency for 
women at all levels within the company. Recommendations for correcting problem areas 
could be proposed. 

Increase funding for enforcement of the Equal Pay Act and the Civil Rights Act at 
EEOC. DOL estimates that it would require approximately $5 million to support 
additional training, travel, and staff to increase corporate management reviews. 

Equal Pay Day on April 3 with Internet Chat Room. The President could participate 
in a special interactive dialogue on equal pay issues on April 3, the day on which 
women's earnings, when added to their previous year's earnings, finally equal what men 
earn in one calendar year. This online dialogue could pose a snapshot of the magnitude 
of the issue. 

White House Conference on Equal Pay. 

Fair Pay Tour. The President could join the Secretary of Labor during the Women's 
Bureau Fair Pay Tour, currently scheduled to begin in late March, to discuss equal pay 
concerns with women's leaders, business executives, labor union women, and working 
women. After the tour, the President could announce one of the above initiatives. 
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Memorandum 
To; Larry, Joel 
From: Caroline 
Date: gebi=ttajy:^==#9^ 
Re: •paycheck Faimess Addition 

The Paycheck Faimess Act (PFA) now addiesses cases of overt pay discrimination in which 
employers pay men and women differently even though they do the same or similar work. While 
this type of di.scrimination is still a problem, job segregation is the predominant cause of women's 
lower earnings. Women tend to fill jobs that pay less than traditional men's job.s. Tn other words, 
secretaries usually make less than janitors. This new provision of PFA would attempt to focus a 
spotlight on this problem, without mandating a major overhaul of pay scales by employers. 

The new provision of PFA would do the following; 

instruct DOL to develop iuid publicize voluntary fair pay guidelines 

the pay guidelines would give employers an objective means to evaluate how much a particular 
job category is worth, i.e., years of education, skill level required, numbers of hours worked, 
responsibility, etc. [OFCCP does something similar now with federal contractors to en.sure 
that they are abiding by the Executive Order on affirmative action]. 

• employers could choose to use the guidelines to revise their pay scales [with the proviso that 
they should avoid lowering men's wages as a result] 

• employers that voluntarily participate in the program would get some benefit. This could be 
public recognition through an award, publication of the names of award recipients by DOL, 
and the recipients' ability to use their award as part of their marketing, [we are looking for 
some bigger carrot, similar to OSHA's promise to eliminate random inspections for participants 
in the agency's voluntary compliance program, but have not yet come up with one.] 



PAYCHECK FAIRNESS ACT 

This bill amends the Equal Pay Act and the Civil Rights Act of 1964 to provide more effective 
remedies to women who are not being paid equal wages for doing equal work. 

SECTION 1. Short Title; PAYCHECK FAIRNESS ACT 

SECTION 2: Findings. This section sets forth the ba.sis for this legislation: women's wages are 
more and more important in our economy and to working families. Despite the existence of the 
Equal Pay Act (EPA), women's wages still stagnate at 71 cents to every dollar eamed by a man. 
Such pay disparities need to be eradicated to help families get by, keep people off public 
assistance, allow for the best utilization of labor and ensure that commerce is not burdened by labor 
disputes or unfair competition. To accompUsh these ends, women need more effective remedies 
under tlie Equal Pay Act and more access to information about pay disparities in die work place. 
As part of this goal of education and outreach, it is important to recognize employers that have 
made great suides in addressing pay disparities. 

SECTION 3. Enhanced Enforcement of Equal Pay Requirements. 

(a) Nonretaliation provision. This provision amends the EPA to prohibit employers from 
penalizing employees for sharing information about their salaries with coworkers. Currently, it is 
unlawful under the National Labor Relations Act to discipline or terminate employees for such 
discussions. Because of the difficulty of proceeding under the NLRA, it is essential to provide 
remedies under the EPA as well. 

(b) Enhanced penalties. This section allows for compensatory and punitive damages not 
currently available under die EPA. The EPA currently provides only liquidated damages -
essentially back pay awards - which tend to be very insubstantial. Without adequate damages, 
similar to those provided under die Civil Rights stamtes, there is little or no deterrent effect on 
employers. In addition, this section rectifies a long-suinding EPA problem. Currendy, it is very 
difficult for a lawsuit lo proceed as a class action because the EPA, adopted prior to the current 
form of Rule 23 of the Federal Rules of Civil Procedure, requires plaintiffs to opt in to a suit. This 
section will conform the EPA procedures to those already provided under the Federal Rules. 

(c) Action by Secretary. This section enables the Ecjual Employment Oppormnities 
Commission (EEOC), in addition to private plaintiffs, to pursue claims under the new damage 
provisions described above. 

SECTION 4. Collection of Pay Information by the EEOC. 

(1) Reporting. This section adds a new categoi7 of wage information thai by law must be 
submined by employers to the EEOC. This bill would require only those employers with one 
hundred or more employees to report generalized pay information by race, sex and national ongm. 
This information would not be public and would not identify employees. This information is 
necessary to enable the EEOC and the public better to understand the nature of pay dispanties m the 
v/orkplace as well as national and industry trends. 

(2) Enforcement and Waiver: In cases of noncompliance with subsection 1 of this section, the 
EEOC may apply to a United States District Court for an order requiring compliance. Employers 
who find that the requirement would result in undue hardship may request an exemption from the 



requirement set forth in subsection 1 of this section and may bring a civil action if the EEOC denies 
the request for exemption. 

SECTION 5. Training. This section requires die EEOC to provide training for its employees to 
improve the intake and processing of EPA claims. 

SECTION 6 Research, Education, and Outreach. This section enhances programs already in 
place in the Women's Bureau of the Department of Labor and specifically requii^s die Bureau to 
undertake reseai-ch in the area of sex-based pay disparities, dissemmate that mformation to 
interesied members of the general public, provide information on means of eradicating such 
disparities assist State and local infonnation and educational programs, recognize and promote the 
achievements of employers that have made strides to eliminate pay dispanties. and convene a 
national summit to discuss and highlight die issue of sex-based pay disparities. 

SECTION 7. EstabUshment of the National Award for Pay Equity in the Workplace. This section 
establishes an award, to be administered by the Women's Bureau of the Department of Labor, to 
recogmze and promote the achievements of employere that have made strides to ehminate pay 
disparities. 

SECTION 8. Increased Resources for Enforcement and Education. 

(a) General Resources: This section addresses the fact that the EEOC's level of 
appropriations has remained .stagnant despite an ever-increasing set of new responsibiliUes, 
including enforcement of such new civil rights stamtes as. the Amencans with Disabihties Act 
(ADA). This section simply brings the EEOC appropriations level up to thai requested by the 
President for FY 1997 by adding $36 million to its budget. 

(b) Taigcted Resources. To enable EEOC to carry out the ti^ining of its employees, as 
required by section 5 ofthe bill, this provision authorizes $500,000 m supplemental 
appropriations. 

(c) Research, Education, Outieach, and National Award. This subsection autiiorizes 
funding for die Women's Bureau's activities to address pay disparities in the workplace, descnbed 
in sections 6 and 7. 



Bill Summary & Status for the 105th Congress 

NEW SEARCH I HOME I HELP I ABOUT DIGESTS 

S.71 
SPONSOR: Sen Daschle (introduced 01/21/97) 

SUMMARY: 

(AS LNTRODl.TCED) 

Paycheck Fairness Act - Amends the Fair Labor Standard'; Act of 1938 (FLSA) and the Civil Rights Act of 
1964 (CRA) to revise and increa.se remedies and enforcement on behalf of victims of discrimination in the 
payment of wages on the basis of sex. 

Amends FLSA to provide for enhanced enforcement of equal pay requirements, adding a nonretaliation 
requirement, increases penalties for such violations. Provides for the Secretaiy of Labor to seek additional 
compensatory or punitive damages in such cases. 

Amends CRA to direct the Equal Employment Oppormnity Commission (EEOQ to requiit certain employers 
lo maintain payroll records and report to the EEOC pay information analyzed by race. sex. and national origin 
of employees. Applies such requirement applicable to employers who have 100 or more employees for each 
worlding day in each of 20 or more calendar weeks. 

Requires EEOC to train its employees and affected individuals and entities on matters involving discrimination 
in the payment of wages. 

Directs the Secretary to conduct studies and provide information to employers, labor organizations, and die 
general public conccnimg the means available to eliminate pay disparities between men and women, including 
convening a national suimnit and carrying out other specified activities. 

Establishes die Robert Reicli National Award for Pay Equity in die Workplace, which shall be evidenced by a 
medal Set.s fortli criteria for specified types of entities to receive such an award. 

Authori/:es appropriations to die EEOC and to the Secretary to carry out this Act 



fc6 
U.S. EQUAL EMPLOYMENT OPPORTUNITV COMMISSION 

Washington, D.C. 20507 

FEB 1 41997 IhJ^ 

MEMORANDUM 

TO: Claire Gonzales, Director 
Office of CommunicatioDS and Legislative Affairs 

SUBJECT: S. 71, Paycheck Faimess Act and S. 232, Fair Pay Act of 1997 

The above-referenced bills would expand the rights and remedies available with respect to wage 
discrimination. We commend the goals of these bills. 

The following is an outiine of the provisions of S. 71 and S. 232: 

L S. 71 

This bill was introduced by Senator Tom Daschle (D-SD) on January 21, 1997. The 
legislation would expand the remedies available to victims of Equal Pay Act (EPA) 
discrimination; require certain employers to submit reports to the EEOC containing wage 
information; provide for training and research on wage discrimination issues; and 
establish a national award to recognize businesses that have made substantial efforts to 
eliminate sex-based pay disparities. 

Enhanced Enforcement of EPA Requirements 

• Under current law, an individual who establishes a violation of the EPA can 
obtain back wages, and an additional equal amount as liquidated damages. S. 71 
would additionally make available compensatory and punitive damages, as 
appropriate. 

• The Fair Labor Standards Act currentiy bars an employee from being a party 
plaintiff to a civil action brought unless written consent by the individual is filed 
in court. S.71 would eliminate tiiis requirement in class action suits brought to 
enforce the Equal Pay Act. S. 71 would make clear that class action suits may 
be brought to enforce the EPA, as provided by the Federal Rules of Civil 



Procedure. 

• Courts could include expert fees in any judgments awarded to prevailing 
plaintiffs. 

Collection of Pay Information by the EEOC 

• S. 71 would amend Titie VII by mandating tiiat tiie EEOC issue regulations 
requiring every employer with 100 or more employees to maintain payroll records 
and to submit reports to the Commission containing infonnation from tiiose 
records. The reports would contain pay information, analyzed by the race, sex, 
and national origin of the employees. The reports would not disclose tiiis 
information in a maimer that would permit identification of any employees. 

Training, Research, Education and Outreach 

• The EEOC would provide ti^ining to Commission employees and affected 
individuals and entities on matters involving wage discrimination. 

• The Secretary of Labor would conduct research and provide information to 
affected individuals and entities concerning the means available to eliminate pay 
disparities between men and women. 

Establishment of National Award for Pay Equity 

• S.71 would establish an annual award to businesses that have made substantial 
efforts to eliminate pay disparities between men and women. 

Increased Resources for Enforcement and Education 

• S. 71 would authorize the appropriation to the EEOC of $36,000,000 for 
enforcement of Titie VE, Titie I of the Americans with Disabilities Act, the Age 
Discrimination in Employment Act, and the Equal Pay Act, in addition to 
amounts otiierwise appropriated. S. 71 would also authorize the appropriation of 
$500,000 for tiie EEOC to provide die training on wage discrimination described 
in the legislation. 

• S. 71 would autiiorize die appropriation of $1,000,0(X) to the Secretary of Labor 
to carry out the research, education, outreach, and national award program 
described in the legislation. 

n. S. 232 

This bill was introduced by Senator Tom Harkin (D-IA) on January 29, 1997. The 
legislation would prohibit wage differentials between equivalent jobs segregated by sex, 
race, or national origin; require employers to preserve records regarding the bases for 



determining wage rates and to submit to tiie EEOC reports from tiiese records; and 
requke the EEOC to conduct studies and provide technical assistance to affected 
individuals and entities on effective means to implement the prohibition against unequal 
pay for equivalent jobs.. 

Equal Pay for Equivalent Jobs 

• No employer could pay wages to employees in a job dominated by employees of 
a particular sex, race, or national origin at a rate less tiian the rate paid to 
.employees in anotiier job in tiie same establishment that is dominated by 
employees of a different sex, race, or national origin, for work on equivalent 
jobs. "Equivalent job" are defmed as jobs whose requirements are equivalent, 
when viewed as a composite of skills, effort, responsibility, and working 
conditions. 

The prohibition against unequal pay for equivalent jobs would not apply where 
the wage disparity is based on a seniority system; merit system; or system that 
measures earnings by quantity or quality of production. 

No covered entity could retaliate against an individual because (s)he opposed 
unequal pay for equivalent jobs; participated in a proceeding to enforce the 
legislation; inquired about or discussed an employee's wages; or exercised or 
assisted any otiier person in exercising the rights provided by the legislation. 

Individuals could bring class action suits to enforce the legislation. Prevailing 
plaintiffs could obtain expert fees, in addition to other remedies. 

Records 

• The EEOC would issue regulations requiring employers to preserve records 
regarding the bases used to determine wage rates, and to submit to the 
Commission reports from those records. Every employer with 25 or more 
employees would submit to tiie EEOC an annual report disclosing the wage rates 
of employees, including the sex, race, and national origin of employees at each 
wage rate in each job classification. The EEOC regulations would include 
requirements to protect the confidentiality of employees. 

• The EEOC could publish any data obtained pursuant to the legislation; to use the 
information for statistical and research purposes; and to publish reports based on 
the data. 

Research, Education and Technical Assistance 

• The EEOC would conduct studies and provide technical assistance to affected 
individuals and entities concerning effective means to implement the provisions 
of the legislation prohibiting unequal pay for equivalent jobs. 



Wage Discrimination 

MEASURE: S. 71 

BRIEF TITLE: Paycheck Fairness Act 

OFFICIAL TITLE: A bill to amend the Fair Labor Standards Act of 1938 and 
the Civil Rights Act of 1964 to provide more effective 
remedies to victims of discrimination in the payment of 
wages on the basis of sex, and for other purposes. 

QUICK REFERENCE: Reduce pay disparities between men and women 

INTRODUCED: 01/21/97 

CQ BILLWATCH BRIEF: 
S71 seeks to reduce and eliminate the pay disparities between men and 
women. The bill would increase penalties for not complying with the 
Equal Pay Act. 

Employers with more than 100 employees would have to submit payroll 
information, categorized by sex, to the Labor secretary to create 
reports on the status of pay equity. 

The bill calls for enhanced enforcement on the part of the Equal 
Employment Opportunity Commission and an increase in its funding and 
resources. 

A National Award for Pay Equity in the Workplace also would be 
established. It would go to businesses that demonstrate their commitment 
to pay equity. 

CQ BILLWATCH INSIGHT: 
No action has been scheduled on S71, which was refened to the Senate 
Labor and Human Resources Committee. 

The Senate Judiciary Committee held a hearing on affirmative action 
programs and discrimination June 16, 1997. 



MEASURE: H.R. 2023 

BRIEF TITLE: Paycheck Faimess Act. 

OFFICIAL TITLE: A bill to amend the Equal Pay Act, the Fair Labor 
Standards Act of 1938, and the Civil Rights Act of 1964 
to provide more effective remedies to victims of 
discrimination in the payment of wages on the basis of 
sex, and for other purposes. 

QUICK REFERENCE: None 

INTRODUCED: 06/24/97 

CQ BILLWATCH BRIEF: 
None 

CQ BILLWATCH INSIGHT: 
None 



MEASURE: S. 232 

BRIEF TITLE: Fair Pay Act of 1997. 

OFFICIAL TITLE: A bill to amend to Fair Labor Standards Act of 1938 to 
prohibit discrimination in the payment of wages on 
account of sex, race, or national origin, and for other 
purposes. 

QUICK REFERENCE: Require equal pay for jobs of comparable value 

INTRODUCED: 01/29/97 

CQ BILLWATCH BRIEF: 

By Michele Hatty, CQ Staff Writer 

S232 would require employers to provide equal pay for jobs of 
comparable value, even if the work is different. 

The bill would amend the Fair Labor Standards Act to make it illegal 
for employers to discriminate against employees on the basis of sex, 
race and national origin by requiring equal pay for work in jobs that 
are comparable in skill, effort, responsibility and working conditions. 

The legislation would broaden the scope of the 1963 Equal Pay Act, 
which prohibits sex-based discrimination against workers who do the same 
tasks. It seeks to guarantee equal pay among employees who do the exact 
same work, while S232 would seek to guarantee equal pay for workers who 
serve in different roles but do work that is of comparable value. 

Private businesses, govemment agencies and Congress all would be 
subject to the legislation. Employers would have to determine the 
equivalent jobs within their ovm workplaces but could not reduce other 
employee salaries to achieve pay equity. 

CQ BILLWATCH INSIGHT: 
No action has been scheduled on S232, which was referred to the Senate 
Labor and Human Resources Committee. 

However, an aide to bill sponsor Tom Harkin, D-Iowa, said there will 
be a briefing on April 11, 1997, in conjunction with President Clinton's 
proclamation declaring that day "Pay Inequity Awareness Day." 

No action occurred in the 104th Congress on an identical bill. 



MEASURE: H.R. 1302 

BRIEF TITLE: Fair Pay Act of 1997. 

OFFICL\L TITLE: A bill to amend the Fair Labor Standards Act of 1938 to prohibit 
discrimination in the payment of wages on account of sex, race, or national origin, and for other 
purposes. 

QUICK REFERENCE: Provide new protections against wage discrimination 

INTRODUCED: 04/10/97 

CQ BILLWATCH BRIEF: 
By Lara C. Heamburg, CQ Staff Writer 

HR1302 would provide new protections against wage discrimination. 
The bill would amend the Fair Labor Standards Act (FLSA) to extend 

its applicability and impose new reporting requirements. 
The measure would extend current law to cover discrimination based on 

sex, race or national origin among workers in "equivalent jobs." 
Equivalent jobs would include those requiring similar skills, effort, 
responsibility and working conditions, even if the jobs themselves are 
not the same. 

The bill would, for example, require equal pay for social workers and 
parole officers if the two jobs could be considered "equivalent." Bill 
proponents said in some situations parole officers are paid 
substantially more simply because they are predominately male. 

HR1302 also would direct employers to record and have available the 
wage rates paid within each of the company's job classifications and the 
sex, race and national origin of workers. The bill would mandate 
confidentiality of individual names in the reports. 

The Equal Employment Opportunity Commission (EEOC) would have to 
provide educational materials and technical assistance to companies 
implementing fair-pay policies. The measure also would mandate a 
separate pay-equity evaluation to be included in the EEOC's armual 
report to Congress. 

The bill would allow both individual and class-action complaints as a 
part of its enforcement language. Other enforcement would be provided by 
EEOC regulation. 

Businesses vwth 25 or fewer employees would be exempt firom the 
requirements for the first two years after implementation, and after 
that, businesses with 15 or fewer employees would be exempt. 

CQ BILLWATCH INSIGHT: 
No action has been scheduled on HR1302, which was refened to the House 
Education and the Workforce Committee. 



EQUAL PAY ACT 

There are cunentiy two bills in the Senate and two bills in the house which would amend 
and strengthen the Equal Pay Act (EPA). 

• S. 71 the Paycheck Faimess Act, introduced by Senator Tom Daschle (D-SD), and its 
companion, H.R. 2023, introduced by Rep. Rosa DeLauro (D-CT), would provide for 
more effective remedies for the victims of discrimination and establish certain reporting 
requirements. 

• S. 232 the Fair Pay Act of 1997, introduced by Senator Tom Harkin would expand the 
EPA to include race and national origin and would also establish reporting requirements. 
For a valid finding of discrimination, it requires that the victim be in a job field dominated 
by others (e.g. a woman in a field dominated by men). 

• H.R. 1302, the Fair Pay Act of 1997, introduced by Rep. Eleanor Holmes Norton is 
similar to S. 232. However, the language is broader because it does not require that the 
victim be a minority in a job field dominated by others. 



U.S. Department of Labor Employment Standards Administration 
Office of Federal Contract 
Compliance Programs 
Washington, D.C. 20210 

Pay Equity & Economic Opportunity 

Pay equity is a cross-cutting, bi-partisan issue of importance to every family in America. 
Family earnings often determine where and how a family lives; the education of their 
children; their health care; and their standard of living, including whetiier tiie workers 
have a pension on which to retire comfortably. 

A number of factors determine a worker's salary, including his or her educational 
achievement; employer recruitment efforts; opportunities for ti-aining and mentoring; 
hiring decisions; job assignments; promotions; and the benefits offered, including 
pensions. Occupational segregation and employment discrimination are still a major 
contributor to the wage gap and a major banier to economic self-sufficiency. "Equitable 
pay" covers many cross-cutting aspects of employment, includmg equal pay for 
equal work. 

The Department of Labor promotes Equal Access, Economic Opportunity 
and Fair Treatment of All Working Americans and their Families. 

The DOL Employment Standards Administi-ation (ESA) Office of Federal Contiact 
Compliance Programs (OFCCP) enforces Executive Order 11246 and otiier laws and 
regulations, tiiat promote EEO. The laws ensure tiiat taxpayer dollars are not used to 
discriminate. 

Most nonexempt govemment conti-acts include an equal opporttmity clause. This clause 
makes equal employment opportunity and affirmative action integral elements of a 
conti-actor's agreement witii tiie Federal govemment. Accordingly, conti-actors must 
maintain a non-discriminatory workplace. Contiactors engage in affumative action, 
including outreach and recruitinent to attiract qualified individuals and to pay, promote, 
train and offer other benefits in a non-discriminatory manner. The conti:act obligations 
include a self-audit obligation. Self-auditing often fenets out discrimination and 
eliminates unnecessary baniers before the discrimination becomes the subject of a 
complaint or litigation. 

Because ofthe Department of Labor (OFCCP) efforts: 

• The patterns of discrimination against women and minorities in numerous 
contractors' compensation systems were uncovered and conected. 

• The women in Philadelphia who had been on welfare gained necessary skills and 
found employment with a federal contractor as part of a linkage (partnership) effort. 

Working for America's Workforce 



• The racial and sexual harassment uncovered by OFCCP in a 1996 compliance review 
of a North Carolina contractor was resolved. 

• Individuals with severe disabilities are now employed and self sustaining across the 
Nation. 

• Hispanic men are employed on Federal construction projects. 
• Companies have found that having a diverse workforce makes good business sense 

because of the impetus of the Federal regulations requiring federal affirmative action 
and pro-active outreach. 

To promote EEO workplaces, OFCCP: 

• conducts approximately 3,500 compliance reviews (systemic investigations) of 
federal contractors each year; 

• conducted 27 glass ceiling reviews which often focus on compensation issues from 
entry level to corporate suite; 

• provided 11,458 employers with technical assistance during FY 97 alone; 
• engaged in extensive outreach and technical assistance on the issue of compensation; 
• placed its compliance manual, including the chapter that addresses compensation, and 

other materials on the Intemet at http://www.dol.gov-esa; 
• activated an Intemet E-laws project to provide interactive guidance; 
• works in partnership with contractors; and highlights and recognizes annually the best 

practices of enlightened employers through its annual EVE awards; 
routinely conducts Town Halls, seminars and other events to educate employers; 
created the Office of the Ombudsperson to serve as a link to the public and an 
additional customer service resource; and 

• recovered more than $160 million dollars for victims of discrimination since 1994, 
including significant compensation adjustments for women and people of color. 

A few occupations experiencing large increases in the percentage of women 

Occupation 1986 1996 % change 
(by thousands) 

Physicians 86 176 104.7 
Lawyers 111 260 134.2 
Computer Scientists 133 307 130.8 
Engineers 105 167 59.0 

There has been remarkable progress for women and people of color in the past 30 years 
because of the effectuation of Executive Order 11246. Nevertheless, continuing media 
revelations regarding discriminatory employment practices in major U.S. companies have 
also underscored the importance of continued self-auditing, a tool uniquely required by 
the OFCCP regulations. Equal pay is an important aspect of economic opportunity. ' 
Equal employment opportunity is a part of the DOL mission. 
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LIVE WEEKLY RADIO ADDRESS 

DATE: January 29, 1999 
LOCATION: Roosevelt Room 
TIME: 1:00 PM 
FROM: Megan Moloney 

PURPOSE 

You w i l l announce a new $14 m i l l i o n Equal Pay 
I n i t i a t i v e t o crack down on wage d i s c r i m i n a t i o n i n the 
workplace and b u i l d stronger f a m i l i e s . You w i l l also 
renew your c a l l on Congress to pass the Paycheck 
Fairness Act, which improves enforcement of wage 
d i s c r i m i n a t i o n laws and provides f o r research, 
education, and outreach at the EEOC. 

I I . BACKGROUND 

The Equal Pay I n i t i a t i v e includes $10 m i l l i o n t o 
improve t r a i n i n g f o r EEOC employees to b e t t e r i d e n t i f y 
wage d i s c r i m i n a t i o n issues, increase t e c h n i c a l 
assistance t o businesses, and launch an equal pay 
pu b l i c service announcement campaign. The Department 
of Labor w i l l receive the remaining $4 m i l l i o n , 
i n c l u d i n g funds f o r a program t o a s s i s t c o n t r a c t o r s i n 
r e c r u i t i n g and r e t a i n i n g q u a l i f i e d women i n 
n o n - t r a d i t i o n a l occupations. 

"The Paycheck Fairness Act," introduced by Senator 
Daschle, i s designed to strengthen laws p r o h i b i t i n g 
wage d i s c r i m i n a t i o n . The h i g h l i g h t s of t h i s 
l e g i s l a t i o n include: increased p e n a l t i e s f o r 
v i o l a t i o n s of the Equal Pay Act (EPA); a 
n o n - r e t a l i a t i o n p r o v i s i o n t h a t would p r o h i b i t employers 
from punishing employees f o r sharing salary i n f o r m a t i o n 
w i t h t h e i r co-workers; and funding f o r increased 
t r a i n i n g , research, and the establishment of a Pay 
Equity Award. 



I l l . PARTICIPANTS 

B r i e f i n g Oval O f f i c e 12:45 - 1:00 PM 
The President 
Doug Sosnik 
Ann Lewis 
Bruce Reed 
Tom Freedman 
Jordan Tamagni 

Taping Roosevelt Room 1:00 - 1:30 PM 
The President 
Megan Moloney 
Mary Morrison 
White House Communications Agency (WHCA) S t a f f 
White House T e l e v i s i o n (WHTV) 
White House photographer 
Approx. 35 guests (see attached f o r l i s t ) 

NOTE: Following the radio address you w i l l greet 
approximately 50 a d d i t i o n a l guests, comprised of recently 
appointed f e d e r a l d i s t r i c t court judges and t h e i r 
f a m i l i e s . 

IV. PRESS PLAN 

The ABC, AP, C-SPAN, CBS, Westwood One, NPR, UPI, USA, 
American Urban Radio, Standard News and Armed Forces 
Radio networks w i l l carry the address i n i t s e n t i r e t y to 
t h e i r thousands of s t a t i o n s worldwide t h i s Saturday at 
10:06 AM. 

V. SEQUENCE OF EVENTS 

B r i e f i n g 
Tape Radio Address 
Greet Guests 

VI. REMARKS 

To be forwarded by the O f f i c e of Speechwriting, 
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Today the Vice President will announce the Administration's support for legislation, introduced 
by Senator Daschle and Congresswoman DeLatu"0, to strengthen the laws that prohibit wage 
discrimination against women. The Vice President also will armounce several Administration 
initiatives aimed at reducing wage discrimination in the private sector and the federal 
govemment. 

Legislation to Improve Enforcement of Wage Discrimination Laws. The Vice President will 
call on Congress to pass legislation to strengthen laws prohibiting wage discrimination. The 
highlights of this legislation include: 

• Increased Penalties for the Equal Pay Act (EPA). The bill amends the EPA to allow for 
full compensatory and punitive damages. Ctirrently, the EPA provides only for liquidated 
damages and back-pay awards. This proposal would put gender-based wage 
discrinnination on equal footing with wage discrimination based on race or 
ethnicity, for which uncapped connpensatory and punitive damages are 
available. 

• Non-retaliation Provision. Curtently, employers can take action against employees who 
share information on pay. The Daschle bill amends the EPA to prohibit employers from 
penalizing employees for sharing information about their salaries with co-workers. The 
ability to share such information makes it easier for women to evaluate whether there is 
wage discrimination. 

Training, Research, Education, and Outreach. The bill requires the EEOC to 
provide training for its employees, subject to the availability of funding, on 
matters involving discrimination in the payment of wages. The bill also 
requires the Department of Labor (DOL) to undertake research in the area of 
sex-based pay disparities; provide information on means of eradicating such 
disparities; assist State and local information and educational programs; and 
convene a national summit to discuss and highlight the issue of sex-based 
pay disparities. 

• Pay Equity Award. The bill establishes "The National Award for Pay Equity 
in the Workplace," to be administered by DOL, to recognize and promote the 
achievements of employers that have made strides to eliminate pay 
disparities. 

Administration Actions to Enhance Compliance with Equal Pay Laws. The Vice President 
also will armoimce a number of Administration initiatives including: 

Memorandum Of Understanding (MOU) Between EEOC and DOL. EEOC and DOL are 
developing an MOU to train each other's staff on pay issues, to refer potential violations 
to the applicable EEOC or DOL office for appropriate action, and to permit the DOL's 
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Office of Federal Contractor Compliance Programs (OFCCP) to serve as the EEOC's 
agent for purposes of seeking damages for wage discrimination. 

10-Step Voluntary Self-Audit for Businesses and Employees. To help employers who 
would like to improve their pay and hiring practices, DOL will place on the Intemet a 
10-step package that gives companies guidelines in determining whether they offer equal 
pay, hiring, and promotional opportunities. A similar checklist for employees, to help 
them determine if they are being paid equitably, will also be placed on the Intemet. 

Self-Audit for Agencies. To make the federal govemment a "model" employer, federal 
agencies will conduct a self-audit, similar to the one described above, and use these 
results to monitor their efforts on equal pay. 

Increased Data Analysis on Pay Equity. DOL will publish an annual report on pay 
differences by gender. The purpose of this report will be to highlight the important issue 
of wage disparities. 

Guide to Recruitment and Retention of Women in the Federal Govemment. OPM is 
publishing a new Guide on Recruitment and Retention of Women in the Federal 
Govemment, which contains information to make agency managers aware of career 
opportunities for women and to provide guidance on recmitment and career development 
for women. 

Federal Contractor Best Practices. DOL will publicize successful programs of 
federal contractors by placing them on DOL's web site. 
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Questions And Answers on Pay Equity 
April 2,1998 

Q: What is Equal Pay Day? 

A: April 3 is the day on which American women's wages, added to their previous year's 
earnings, equal what men make in just one calendar year. The President is issuing a 
proclamation declaring April 3, 1998 as National Equal Pay Day. 

Q: What did the Vice President announce today? 

A: The Vice President announced the Administration's support for legislation introduced by 
Senator Daschle to improve the enforcement of wage discrimination laws and to 
strengthen the remedy provisions in the Equal Pay Act by permitting victims of wage 
discrimination to seek compensatory and punitive damages. Currently, women who are 
the victims of wage discrimination receive only backpay and liquidated damages, which 
may not fiilly compensate them for their loss. This change will mean that the penalties 
for sex-based wage discrimination will be the same as those for race-based wage 
discrimination. 

The Vice President also announced several administration initiatives aimed at enhancing 
enforcement of wage discrimination laws both in the private sector and within the federal 
govemment, including the development of a Memorandimi of Understanding between the 
Equal Employment Opportunity Commission (EEOC) and the Department of Labor and a 
ten-step volimtary self-audit for both private businesses and the federal agencies to help 
them monitor their efforts on equal pay. 

Q: Why is this legislation necessary? 

A: More than three decades after the passage of the Equal Pay Act and Title Vll of the Civil 
Rights Act, women and people of color continue to suffer the consequences of imfair pay 
differentials. The average women works a fiill year, plus three more months, just to earn 
the same pay that men eam in one calendar year. According to the Department of Labor, 
the average woman who works full-time earns just 74 cents for each dollar that men eam. 
For women of color, the gap is even wider. On average, black women eam only 63 cents, 
and Hispanic women eam only 53 cents for each dollar eamed by white men. Some wage 
differences exist due to differing levels of experience, education, and skill. However, 
studies show that even accounting for differences in education, experience, and 
occupation, there is still a significant wage differential. 



Q: What's wrong with the current scheme for collecting damages under the Equal Pay 
Act? 

A: Currently, the EPA allows only for liquidated damages and backpay awards. Liquidated 
damages usually are awarded in an amount equal to backpay. Such awards may not fully 
compensate a woman for real losses, such as damages for pain and suffering. In addition, 
women cannot receive punitive damages for wage discrimination, no matter how 
intentional and egregious the employer's conduct. The legislation the Administration is 
endorsing today will ensiu-e that women are fully compensated when an employer 
discriminates against them in setting wages. 

What is the Administration doing with respect to data collection? 

The endorsed legislation contains a Sense of the Senate that the President should take 
appropriate steps to increase the amoimt of information available with respect to wage 
disparities, while maximizing the utility of the data and protecting individuals' privacy 
and minimizing burdens on reporting entities. In addition, the Vice President annoimced 
an annual report on the pay gap, by sex, to be produced by the Department of Labor. This 
easy-to-access report will raise the national prominence of wage disparities and will 
highlight the issue every year in order to spur Americans to achieve increased gender pay 
equity. 

Q: Why is the federal government exempt from punitive and compensatory damages? 

A: The federal govemment is not liable for punitive damages in any ofthe 
anti-discrimination stamtes. To maintain consistency in the application of these statutes, 
it was appropriate to exempt the federal govemment from punitive damages imder the 
Equal Pay Act as well. 

Is the Administration's policy on uncapped punitive and compensatory damages 
consistent with its position in other areas of the law such as tort reform? 

Yes, this is consistent with Administration's position on tort reform. Our proposals on 
tort reform have never sought to cap compensatory damages, which are necessary to 
remedy actual harm. And except in very exceptional circmnstances, we have approved 
the use of punitive damage awards to deter intentional misconduct.. -
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Questions of the Federal Work Force 
6-^ 

What are some of the specific accomplishments of the Clinton Administration with 
respect to women appointees? 

Here are some specific accomplishments: 

Appointed the first women ever to serve as Attorney General (Janet 
Reno) and Secretary of State (Madeleine Albright). Including the 
Attorney General and Secretary of State, women make up 27 
percent of the Clinton Cabinet:. The Cabinet also include: Alexis 
Herman, Secretary of Labor; Donna Shalala, Secretary of Health 
and Human Services; Carol Browner, Administrator of the 
Environmental Protection Agency; Janet Yellen, Chair of the 
Council of Economic Advisors; and Charlene Barchevsky, United 
States Trade Representative. 

• A third of all judicial nominees are women, the highest proportion ever. 

Nominated the second woman to serve on the Supreme Court. 
During his first year in office. President Clinton nominated Ruth 
Bader Ginsberg to the United States Supreme Court. Justice 
Ginsburg is only the second woman to serve on the nation's 
highest court. 

Q: What is the representation of women in the federal work force? 

A: Women represented 42.8 percent ofthe Federal permanent workforce in 1997 
compared to 46.4 percent of the Civilian Labor Force, a difference of a -3.6 
percentage points. 

Q: How is the Federal government doing in terms of women's pay as compared to 
that of male Federal employees? 

A: Because we classify jobs and then hire on merit, the incimibent is paid the same, male 
or female. 

Q: A 1995 GAO Report contended that Federal occupations with high female 
representation were more likely to be under graded than other jobs. How did 
OPM address this issue? 

A: At several points in the course of the study, OPM expressed its strong disagreement 
with the scope and methodology used by the GAO contractor. An OPM letter, that is 
included as an appendix to the GAO Report, explains why OPM believes the GAO 
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conclusions cannot be supported (factors such as misapplication of the Primary 
Standard in the Factor Evaluation System in the study, use of less rigorous 
methodology to evaluate a more job evaluation methodology, and disagreements 
between the study findings and other evidence). On the other hand, OPM continues 
to improve the Government's classification system and remains firmly committed to 
protecting the Merit System Principles and eliminating instances of economic 
discrimination against the dedicated women and minorities who serve our country. 

Q: How are women represented in the lower grade levels? 

A: Nearly 80 percent of women are employed in the GS-5 through 12. 

Q: How are women represented in the upper grade levels? 

A: The representation of women at the Senior Pay level of the Federal workforce is 21 
percent, compared to less than 10 percent a decade ago. 

Q: What is the "Senior Pay" level? 

A: The Senior Pay level includes employees in the Senior Executive Service (SES), 
Executive Schedule, Senior Foreign Service, and other employees earning salaries 
above grade 15 of the General Schedule (such as Administrative Law Judges). 

Q: What percentage of promotions went to women? 

A: Women received 51.8 percent of permanent workforce promotions in Fiscal Year 
1997. 
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Q: What is the representation of women compared to the CLF for high growth 
federal jobs? 

A: The following table compares the representation of women in the Federal permanent 
workforce (FW) to the civilian labor force (CLF) for the top 10 Federal occupational 
series that had the highest percentage increase in employment from 1993 to 1997: 

OCCUPATION Series 
Total Emp. 

(9/9?: 
Pet Women 

(FW) 
Pet Women 

(CLF) 
Difference in 

Percentag 
Pts 

Transportation Specialist 2101 7,356 13.9 77.6 -63.7 

Border Patrol 1896 6,818 4.4 12 -7.6 

Gen. Inspection, Invest. & Compl. 1801 9,266 36.2 30.5 5.7 

Compliance Inspection & Support 1802 6,837 57.3 53.3 4 

Correctional Officer 0007 12,601 11.8 18.9 -7.1 

Environmental Protection 
Specialist 

0028 5,523 40.5 38.8 1.7 

Paralegal Specialist 0950 5,347 79.3 75.9 3-.4 

Social Insurance Administration 0105 26,291 66.9 45.6 21.3 

General Business & Industry 1101 19,267 55.8 69.8 -14 

Environmental Engineering 0819 5,387 22.9 9.8 13.1 
NOTE: Top growing Federal occupations based on percentage net increase in employment for occupational series (with 5,000+ employees in 

1997) due to new hiring or reclassification of existing employees from 1993 to 1997. 
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Q: In which occupation are women the worst represented? 

A: Women are worst represented in occupational series 0301, Miscellaneous 
Administration and Program Series. Compared to like occupations in the CLF, there 
is a shortfall of over 11,300 women in this occupation in the Federal Govemment. 

Q: What is the average salary of female political employees versus that of male 
appointees? How does that average compare to comparable figures in the 
previous Administration? 

A: In 1992, under President Bush, women made up 40 percent of the political ranks, and 
the average female political appointee's salary was 75 percent of the average male 
appointee's salary, hi 1997, in the Clinton Administration, the percentage of women 
appointees increased to 45 percent, and the average woman's salary shot up to 85 
percent of the average man's. 

Number and Average SJ 
1992 (Pres. Bus 

ilary of Political Appointments (by Gender): 
h) Compared to 1997 (Pres. Clinton) 

Gender 
1992 (Bush) 

Appts 
1997 (Clinton) 

Appts 
1992 (Bush) 
Avg. Pay ($) 

1997 (Clinton) 
Avg. Pay ($) 

Women 1,361 1,331 $61,554 $69,979* 

Men 2,055 1,628 $82,490 $82,860* 

TOTAL 3,416 2,959 NOTE: Total Political Appointments 
exclude Ambassadors but 
include Noncareer SES, 

Schedule C and Other. 

Pet. Women 39.8% 45.0% 

NOTE: Total Political Appointments 
exclude Ambassadors but 
include Noncareer SES, 

Schedule C and Other. 

* Rendered in constant (FY 1992) dollars 


