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the costs of suit and reasonable fees for the aggrieved indi-
vidual’s attorneys and expert witnesses. With respect to
compensatory damages, the aggrieved individual may
elect, at any time prior to the rendering of final judgment,
to recover in lieu of actual damages, an award of statutory
damages in the amount of $5,000 for each violation.
SEC. 9. EFFECTIVE DATE.

This Act shall apply with respect to ahy action taken
on or after the date of the enactment of this Act, except
that section 4 shall only apply to actions taken after the

expiration of 60 days after such date.
O
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10511 CONGRESS H. CON. RES. 29

Expressing the sense of the Congress that a national summit of sports,
political, community, and media leaders should be promptly convened
to develop a multifaceted action plan to deter acts of violence, especially
domestic violence and sexual assault.

IN THE HOUSE OF REPRESENTATIVES

FEBRUARY 27, 1997

Mr. SANDERS (for himself and Mrs. MORELLA) submitted the following con-

current resolution; which was referred to the Committee on Education
and the Workforce

CONCURRENT RESOLUTION

Expressing the sense of the Congress that a national summit
of sports, political, community, and media leaders should
be promptly convened to develop a multifaceted action
plan to deter acts of violence, especially domestic violence
and sexual assault.

Whereas involvement in sports commonly places individuals in
a unique context of competition that provides an oppor-
tunity to teach, learn, and hone qualities of responsible
citizenship, including values that promote self-respect and
respect for others, and deter acts of violence, especially
domestic violence and sexual assault; |

Whereas professional and amateur athletes and sports coach-
es are role models with great national influence and have



2

helped to positively shape the lives of countless individ-
uals;

Whereas professional and amateur athletes, and sports coach-
es, administrators, volunteers, and team owners have par-
ticipated in a variety of outstanding and valuable commu-
nity serviee projects throughout the Nation;

Whereas many professional and amateur sports organizations
have instituted educational programs and other measures
to deter and sanction misconduet, including abuse of
legal and illegal drugs, illegal gambling, discriminatory
practices, and other unethical behavior;

Whereas acts of domestic violence and sexual assault are seri-
ous, indefensible crimes;

Whereas acts of domestic violence and sexual assault commit-
ted by athletes are often not taken seriously and go
unpunished, sending an insidious and harmful message
that this behavior is excusable and is not criminal;

Whereas most athletes do not commit acts of domestic vio-
lence or sexual assault and these athletes, as role models,
. can have a profound impact in deterring others from

committing acts of domestic violence and sexual assault;

Whereas there exists a Citizenship Through Sports Alliance
- that is made up of the National Collegiate Athletic Asso-
ciation, the National Junior College Athletic Association,
the National Association of Intercollegiate Athletics, the
National Federation of State High School Associations,
the United States Olympic Committee, Major League
Baseball, the National Football Le\‘ague, the National
Basketball Association, and the National Hockey League;
and

+HCON 29 IH



3

Whereas the Congress supports the existing activities of the

Citizenship Through Sports Alliance and its member or-
ganizations and encourages a broader array of efforts to
promote responsible citizenship by teaching administra-
tors, coaches, and athletes values that will help all who
participate in our Nation’s sports culture to become bet-
ter citizens: Now, therefore, be it

Resolved by the House of Representatives (the Senate
concurring), That it is the sense of the Congress that—
(1) a national summit should be pfomptly con-
vened to develop a multifaceted action plan to deter
acts of violence, especially domestice violence and sex-
ual assault;
(2) the members of the national summit re-
ferred to in paragraph (1) should include—
(A) sports, community, political, and media
leaders;
(B) individuals with experience in youth
advocacy;
(C) individuals with experience in
antiviolence advoeécy;
(D) members of the Ci'tizenship Through
Sports Alliance;
(E) Members of Congress; and
(F) other governmental and community
leaders with specifie expertise in edueation and

advocacy programs that serve to deter acts of

«HCON 29 IH
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violence, especially domestic violence and sexual

assault;

(3) the action plan referred to in paragraph (1)

should—

(A) be designed to enco.urage the participa-
tion of all administrators, coaches, and athletes,
from those involved in youth leagues to those
who are involved in professional sports;

(B) emphasize and promote values such as
self-respect and respect for others, tolerance,
non-discrimination, and gender equality as well
as teamwork, discipline, responsibility, and com-
mitment;

(C) encourage and promote participation in
sports as a positive character building activity;

(D) promote a sports culture that encour-
ages Integrity, honesty, fairness, inclusion, tol-
erance, nonviolence, and a commitment to excel-
lence; and

(E) include a high-profile public education
program and media campaign to deter acts of
violence, especially domestic violence and sexual

assault; and

*HCON 29 IH
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(4) the members of the national summit re-
ferred to in paragraph (1), and other sports, com-
munity, political and media leaders should assume
leadership roles deterring acts of domestic violence
and sexual assault and should support the measures

developed by the national summit referred to in

paragraph (1).
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105TH CONGRESS
- 18T SESSION H‘ R.

IN THE HOUSE OF REPRESENTATIVES

Ms. FURSE introduced the following bill; which was referred to the Committee
on

A BILL

To amend the Family Violence Prevention and Services Act

to reauthorize grants for community initiatives.

p—

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. DEMONSTRATION GRANTS FOR COMMUNITY

INITIATIVES.

Section 318(h) of the Family Violence Prevention and
Services Act (42 U.S.C. 10418(h)) is amended to read as
follows: |

“(h) AUTHORIZATION OF APPROPRIATIONS.—There

O 00 N O »n A W

are authorized to be appropriated to carry out this section

June 20, 1997 (1:59 p.m.)
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1 $12,000,000 for each of the fiscal years 1998, 1999, 2000,
2 2001, and 2002.”.

June 20, 1997 (1:59 p.m.)
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105TH CONGRESS
1ST SESSION H. R.

IN THE HOUSE OF REPRESENTATIVES

Mrs. LOWEY introduced the following bill; which was referred to the
Committee on

A BILL

To amend the Family Violence Prevention and Services Act
to increase the authorization of appropriations for fiscal
years 1998 through 2000 and to authorize appropriations
for fiscal years 2001 and 2002.

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America tn Congress assembled,
3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Battered Women's
5 Shelters Act”.

July 9, 1997
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1 SEC. 2. AUTHORIZATION OF APPROPRIATIONS FOR FAMILY

2 VIOLENCE PREVENTION AND SERVICES.

3 Section 310(a) of the Family Violence Prevention and
4 Services Act (42 U.S.C. 10409(a)) is amended to read as
5 follows:

6 “(a) IN GENERAL.—There are authorized to be ap-
7 propriated to carry out this title—

8 “(1) $50,000,000 for fiscal year 1996;

9 “(2) $60,000,000 for fiscal year 1997,

10 “(3) $120,000,000 for fiscal year 1998;

11 “(4) $160,000,000 for fiscal year 1999;
12 “(5) $200,000,000 for fiscal year 2000;

13 “(6) $260,000,000 for fiscal year 2001; and
14 “(7) $260,000,000 for fiscal year 2002.”.
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[DISCUSSION DRAFT]

JuLy 14, 1997

105TH CONGRESS
1ST SESSION H o R.

IN THE HOUSE OF REPRESENTATIVES

.Mrs. MORELLA (for herself and Mr. SCHUMER) introduced the following bill;
which was referred to the Committee on

A BILL

To [TO BE SUPPLIED].

1 | Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.

This Act may be cited as the “Family Safety Act of
19977, |

(a) FINDINGS.—Section 7(a) of the Parental Kidnap-

2

3

4

5

6 SEC. 2. FINDINGS AND PURPOSES.
7

8 ing Prevention Act of 1980 (94 Stat. 3568; 42 U.S.C.
9

1305 note) 1s amended—

July 14, 1997 (5:01 p.m.)
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(1) in paragraph (1), by inserting “or Tribes,
where not inconsistent with the Indian Child Welfare
Act” after “different States’’;

(2) in paragraph (2), by striking “and conflict-
ing” and inserting “, conflicting, and inadequate to
protect parents or children from domestic or family
violence or parental abduction nor punish them when
they seek to proi;ect themselves”’;

(3) in paragraph (3)—

(A) by inserting “perpetration of domestic

‘and family violence, and the threat to kidnap a

child,” after “resort to the”’; and

(B) by inserting before the semicolon the
following: ‘“‘and results in inadequate protection
and further endangerment of victims of domes-
tic and family violence”’; and

(4) in paragraph (4), by inserting after “due
process of law,” the following: ‘“the inappropriate
placement of children in the custody of abusive par-
ents or punishment of nonabusing parents who at-
tempt to protect themselves or their children,”. |

(b) CONCLUSION.—Section 7(b) of such Aect is

23 amended by inserting after “it is necessary’’ the following:

24 “to establish a national system for recording all custody

25 and family or domestic violence orders of protection, to

July 14,1997 (5:01 p.m.)
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3
establish defenses of any civil or eriminal parental custo-
dial interference or abduction charge or claim, to establish
standards to prevent children from ‘being returned to abu-
sive parents in cases of parental abduction,”.
(e) PurPOSES.—Section 7(c) of such Act is amend-
ed—
(1) redesignating paragraphs (3) through (6) as
paragraphs (5) through (8), respectively;
(2) by inserting after paragraph (2) the follow-
ing:
“(3) promote cooperation between State and
tribal courts to protect parents and children from an
incidence or pattern of domestic or family violence;
“(4) promote realistic and protection standards
for interstate relocation when parents dispute cus-
tody, particularly in cases where there is domestic or
family violence;’;
(3) In paragraph (7) (as so redesignated), by
inserting before the semicolon at the end the follow-
ing: ““, consistent with not endangering or inappro-
priately punishing children or parents who are wvie-
tims of domestic or family violence’’; and

(4) in paragraph (8) (as so redesignated), by
inserting before the period at'the end the following:

“or to abuse the child or exert coercive control over

July 14,1997 (5:01 p.m.)
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4
the other parent, except when the abduection or
wrongful removal is done in an attempt to protect
the parent or any child in the parent’s care”.
SEC. 3. DEFENSE TO CIVIL OR CRIMINAL CUSTODIAL IN-
TERFERENCE OR PARENTAL ABDUCTION
CHARGE OR CLAIM.

Section 1073 of title 18, United States Code, is
amended by striking ‘“Whoever moves” and inserting ““(a)
Whoever moves” and by adding at the end the following
new subsection:

“(b) It shall be an affirmative defense to a ecivil or
criminal custodial interference or parental abduction
charge or claim, including any civil or criminal contempt
of court, that—

“(1) the defendant acted within the provisions
of a valid court order granting the defendant legal
custody or visitation rights and that such order was
obtained pursuant to section 1738A of title 28, and
where not inconsistent with such section, with the
Uniform Child Custody Jurisdiction Act and was in
effect at the time of the offense;

“(2) the defendant was fleeing an incidence or
pattern of domestic or family violence; or

“(3) the defendant had pﬁysical custody of the

child pursuant to a court order granting legal cus-

July 14,1997 (5:01 p.m.)
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tody or visitation rights and failed to return the

child as a result of circumstances beyond the defend-
ant’s control, and the defendant notified or made
reasonable attempts to notify the other parent or
lawful custodian of the child of such circumstances
within 24 hours after the visitation period had ex-
pired and returned the child as soon as possible.”.
SEC. 4. FULL FAITH AND CREDIT GIVEN TO CHILD CUS-
TODY DETERMINATIONS
(a) SECTION INTENT.—Section 1738A(a) c_>f title 28,
United States Code, is amended by adding at the end the
following: “This section is intended to preempt any incon-
sistent State law and to dpply to every proceeding in the
United States or its territories that is not governed by
iﬁconsistent aspects of any treaty to which the United
States Government is a signatory or has ratified that in-
volves custody and visitation concerning a minor child.
Any protection order, whether consensual or not, issued
consistent with section 2265 of title 18 shall be res judi-
cata and be given full faith and credit.”.
(b) DEFINITIONS.—Section 1738A(b) of such title is
amended— |
(1) by redesignating paragraphs (1) through
(3) as paragraphs (2) througﬂ (4), respectively; by
redesignating paragraphs (4) through (6) as para-

July 14, 1997 (5:01 p.m.)
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graphs (7) through (9), respectively; and by redesig-
nating paragraphs (7) and (8) as paragraphs (11)
and (12), respectively;

(2) by inserting before paragraph (2) (as so re-

designated) the following:

“(1) ‘abuse’ includes any act not done acciden-

tally or in an attempt to protect oneself or another,
that is more probable than not to realistically con-

stitute, cause, attempt, or threaten—

“(A) any bodily or serious physical illness,
including placing, by physical menace, another
in fear of imminent serious bodily injury;

“(B) any rape, sexual assault, or involun-
tary deviate sexual intercourse, or any sexual
activity with a dependent child;

“(C) the infliction of false imprisonment or
other nonconsensual restraints on liberty of
movement;

“(D) deprivation of medical care, housing,
food, or other necessities of life; or

“(E) mental or psychological abuse, includ-
ing stalking, repeated or severe humiliation, in-
timidation, coercive control, isolation, criticism,
acts designed to induce terror, or verbal

abuse;”’;
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(3) by inserting after paragraph (4) (as so re-
designated) the following:

“(5) ‘domestic or family violence’ means abuse
that is committed directly or indirectly against an
individual by—

“(A) a spouse or former spouse of the indi-
vidual;

“(B) an individual who is the biological
parent or stepparent of a ch.ild of the individual
subject to the abuse, who adopted such child, or
who is a legal guardian to such child;

“(C) an individual with whom the individ-
ual subject to the abuse is or was cohabiting;

“(D) a current or former romantie, inti-
mate, or sexual partner of the individual; or

“(E) an individual from whom the individ-
ual subjéct to the abuse would be eligible for
protection under the domestic violence, protec-
tion order or family laws of the applicable juris-
diction;

“(6) ‘family victimized by domestic or family vi-
olence’ means a family or household that includes
one or more individuals subject to domestic or family
violence, but does not includé any individual who

committed the domestic violence;’’; and
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1 (3) by inserting after paragraph (9) (as so re-
2 designated) the following:

3 “(10) ‘primary aggressor’ means, in cases
4 where there are or have been mutual allegations of
5 abuse, the person who—

6 “(A) has more power within the relation-
7 ship;

8 “(B) has acted with more deliberate intent
9 to control, isolate, intimidate, emotionally de-
10 mean, or physically cause severe pa.iﬁ or injury;
11 “(C) is in less danger of being injured if
12 the parties are kept apart;

13 “(D) is less afraid of the other person; or
14 “(E) acted in an attempt to protect him-
15 self or herself or another, to flee, or to avert an
16 event worse confrontation;”.

17 (¢) CONDITION FOR CUSTODY DETERMINATION.—
18 Section 1738A(c)(2)C) of such title is amended by insert-
19 ing after “abandoned,” the following: “or because the par-
20 ent, the child, or another child in the parent’s eare or cus-
21 tody is the victim of domestic violence by the other par-
22 ent,”.
23 (d) JURISDICTION.—Section 1738A(d) of such title
24 is amended by inserting before the f)eriod at the end the
25 following: “, except that after 2 years have passed while

July 14,1997 (5:01 p.m.)
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a child is legally living in another State, the court of the
original State shall decline jurisdietion”.

() CHILD CUSTODY DETERMINATIONS.—Section
1738A of such title is amended—

(1) by redesignating subsection (g) as sub-
section (h) and by inserting after subsection (f) the
following: |
“(g) A court should decline to exercise jurisdiction

on behalf of the parent who has engaged in domestic or
family violence, has wrongfully taken the child from an-
other State without justification, or engaged in similar
reprehensible conduct.”; and

(2) by adding at the end the following:

“(i) A court should decline to exercise jurisdiction on
behalf of a parent who has engaged in domestic or family
violence, has wrongfully taken the child from another
State without justification, or engaged in similar reprehen-
sible conduct.

“(j) It shall be an affirmative defense to a- civil or
criminal custodial interference or parental abduction
charge or claim, including any civil or criminal contempt
of court, that— |

“(1) the defendant acted within the provisions
of a valid court order g'rantin\é' the defendant legal

custody or visitation rights and that such order was

July 14, 1997 (5:01 p.m.)
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obtained pursuant to this section and is not incon-
sistent with the Uniform Child Custody Jurisdiction
Act and was in effect at the time of the offense;

“(2) thel defendant was fleeing an incident or
pattern of domestie violence; or

“(3) the defendant had physical custody of the
child pursuant to a court order granting legal cus-
tody or visitation rights and failed to return the
child as a result of circumstances beyond the defend-
ant’s control, and the defendant notified or made
reasonable attempts to notify the other parent or
lawful custodian of the child of such circumstances
within 24 hours after the visitation period had ex-
pired and returned the child as soon as possible.

“(k) No custodial parent may be prevented from per-

16 manently removing a minor child from the State except

17 upon opposition from the child’s other parent upon a

18 showing that it is not in the child’s best interest, taking

19 into account the effect of restricting the travel on the cus-

20 todial parent and after considering alternate visitation ar-

21 rangements, and where the noncustodial pareht—

July 14,1997 (5:01 p.m.)

“(1) has been visiting regularly, excépt for cir-
cumstances beyond his or her control;

“(2) has not exacerbated \'the custodial parent’s
financial difficulties, including as a result of not
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making child support or spousal payments, unless
such noncustodial parent is unable to pay through
circumstances beyond such parent’s control;

““(3) has not perpetrated domestic or family vio-
lence as a primary aggressor; and
“(4) has not removed or failed to return, or
threatened to remove or not return, the child from
the jurisdiction without justification.

“(1) Absent a finding that the nonviolent parent is
unfit or unavailable, there shall be a presumption that sole
or shared physical or legal custody shall not be transferred
over the objection of the nonviolent parent to any parent
who has perpetrated domestic or family violence against
the other parent or another adult. In cases where both
parents have been found by a preponderance of the evi-
dence to have perpetrated domestic or family violence
against the other parent or an adult, the court shall make
findings as to which parent was the primary aggressor,
and if only one parent acted as the primary aggressor,
only that parent shall be treated as the perpetrator of do-
mestic or family violence under this section.

“(m) Every party shall have an ongoing duty to dis-
close at the time of their first appearance or their filing
a first pleading in any case, whiche\ver 1s first, and during
the pendency of any proceeding any information that they

July 14, 1997 (5:01 p.m.)
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~may have regarding any other domestic violence or custody

case involvilig themselves, the other parties or involving
any child whose custody is at issue. Any party who is a
vietim of domestic violence or has in the party’s care or
custody a child who has reason to fear disclosure of the
child’s whereabouts and has removed themselves to a con-
fidential address, shall be exempt from disclosing such ad-
dress, school, or workplace, including such telephone num-
bers and any other identifying information that might
compromise such person’s safety, except disclosing ex
parte, in camera, the name of any State where the child
lived within the 6 months prior to the filing of the pending
custody action. Courts shall permit such parties to use
post office addresses, addresses of attorneys, or other
éourt authorized procedure so that this confidential infor-
mation will not be disclosed. Intentional disclosure of such
information shall be a crime punishable by a fine under
title 18 and imposition of such penalty shall not preclude
other foreseeable remedies, including restitution. Neg-
ligent disclosure of such information shall ‘be punishable
by a fine under title 18.”. |
SEC. 5. STUDY OF DIVORCE AND CHILD CUSTODY CASES IN
WHICH DOMESTIC VIOLENCE IS A FACTOR.
(a) STUDY.—The Attorney Gé‘nera.l, in consultation

with the State Justice Institute, shall conduct a nation-

July 14, 1997 (5:01 p.m.)
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1 wide study of divorce and child custody cases in which do-

2 mestie violenece is a factor, to determine the following:

3

O 00 ~1 O W»n

July 14,1997 (5:01 p.m.)

(1) The effect of mediation on the level of do-
mestic abuse in the relationship.

(2) In States that require mediation of divoree
cases, a comparison of the outcome (distribution of
property and assets, child custody orders, and child
support awards) of cases involving domestic violence
to those in which domestic violence is not an issue.

(3) The effect of joint custody on the level of
abuse of both the battered adult and the children,
including the likelihood of abuse during visitation ex-
changes.

(4) In States that have joint custody presump-
tions, a comparison of the outcome (child custody
and child support awards) of cases involving domes-
tic violence to those in which domestie violence is not
an issue.

(5) In States that consider domestic violence as
a factor in making custody determinations, a com-
parison of the outcome (child custody and child sup-
port awards) of cases involving domestic violence to
those in which domestic violence is not an issue.

(6) A comparison of the ‘outcome (distribution

of property and assets, child custody orders, and
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child support awards) of cases involving domestic vi-
olence in States that require consideration of domes-
tic violence as a factor in such decisions to States
that do noﬁ require consideration of domestic vio-
lence. |

(7) In States where Child Protective Services
has a policy to screen and identify for domestic vio-
lence the outcomes of cases involving domestice vio-
lence, including when children are removed and
placed in foster care or when neglect charges are
brought, under what circumstances the agency may
seek termination of parental rights.

(b) REPORT.—Based on the study under subsection

(a), the Attorney General shall issue a report to each State
attorney general’s office and to the Chief Justice of each
State, detailing the findings and recommendations under
the study regarding the appropriate use of mediation and
jdint custody presumptions and consideration of domestic
violence as a factor in divorce and child custody cases in-

volving domestic violence.

(¢) AUTHORIZATION OF APPROPRIATIONS.—There

are authorized to be appropriated to carry out the study
required by this section $500,000.
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SEC. 6. SUPERVISED VISITATION.

(a) GRANTS TO STATES To PROVIDE FOR SUPER-
VISED VISITATION CENTERS.—The Secretary of Health
and Human Services (hereafter in this section referred to
as the “Secretary’”) is authorized to award grants to
States to enable States to enter into contracts and cooper-
ative agreements with public or private nonprofit entities
to assist such entities in establishing and operating super-
vised visitation centers for the purposeé of facilitating su-
pervised visitation and visitation exchange.

(b) CONSIDERATIONS.—In awarding such grants,
contracts, and cooperative agreements under paragraph
(1), the Secretary shall take into account—

(1) the number of families to be served by the
proposed visitation center to be established under
the. grant, contract, or agreement;

(2) the extent to which supervised visitation
centers serve underserved populations; and

(3) the extent to which the applicant dem-
onstrates cobperation and collaboration with advo-
cates in the local community served, including the
State domestic violence coalition, State sexual as-
sault coalition, local shelters, and programs for do-

" mestic violence and sexual assatlt victims.

(e) USE oF FUNDS.—

July 14, 1997 (5:01 p.m.)
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(1) IN GENERAL.—Amounts provided under a

grant, contract, or cooperative agreement awarded
under this subsection shall be used to establish su-
pervised visitation centers and for the purposes de-
seribed in subsection (a). In using such amounts,
grantees shall target the economically disadvantaged
and those individuals who could not otherwise afford
such visitation services. Other individuals shall be
permitted to use the services provided by the center
on a sliding fee basis.

(2) REGULATIONS AND APPLICANT REQUIRE-
MENTS.—The Secretary shall award grants, con-
tracts, and cooperative agreements under this sec-
tion in accordance with such regulations as the Sec-
retary may promulgate. The applicant shall—

(A) demonstrate recognized expertise in
the area of family violence and a record of high
quality service. to victims of domestic violence
and sexual assault;

(B) be an entity located in the State or lo-
cality where State law requires the court to con-
sider evidence of domestic violence, whether or
not there is a conviction of any offense of do-

mestic violence or child abuse or the existence
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of an order of protection against domestic vio-
lence, in making a custody decision; and
(C) demonstrate collaboration with and
support of the State domestic violence coalition,
sexual assault coalition, and locé] domestic vio-
lence and sexual assault shelter or program in
the ldca.h'ty in which the supervised visitation
center will be operated. _
(d) REPORTING.—Not later than 60 days after the

10 end of each fiscal year, the Secretary shall report to Con-

11 gress information coneerning—

July 14,1997 (5:01 p.m.)

(1) the number of persons served and the num-
ber of persons turned away from services categorized
by State and type of presenting problem that
underlies the need for supervised visitation or visita-
tion exchange (e.g. domestic violence, child abuse,
sexual assault, emotional assault, emotional or other
physical abuse, or a combination of factors);

(2) supervised visitation or visitation exchange
ordered by custody determination under a separation
or divorce decree or protection order, through child
protection services, or secial services; .

(3) other appropriate information designated in
regulations promulgated by the \'Secretary; and
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(4) safety and security problems occurring dur-
ing the reporting period.

(e) AUTHORIZATION OF APPROPRIATIONS.—

(1) In GENERAL.—For the purpose of awarding
grants, contracts, and cooperative agreements under
this section, there are authorized to be appropriated
$75,000,000 for fiscal year 1998, $85,000,000 for
fiscal year 1999, and $95,000,0QO for fiscal year
2000.

(2) DiSTRIBUTION.—Of the amounts appro-
priated under subparagraph (A) for each fiscal year,
not less than 90 percent shall be used to award
grants, contracts, or cooperative agreements.

(3) DISBURSEMENT.—Amounts appropriated
under this section shall be disbursed as categorical
grants through the 10 regional offices of the Depart-

ment of Health and Human Services.
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[DISCUSSION DRAFT]

JuLy 14, 1997

105TH CONGRESS
1sT SESSION H . CON. RES.

IN THE HOUSE OF REPRESENTATIVES

Mrs. MORELLA submitted the following concurrent resolution; which was
referred to the Committee on

CONCURRENT RESOLUTION

Expressing the sense of Congress with respeect to child cus-

tody, child abuse, and victims of domestic and family
violence.

Whereas spousal violence has serious detrimental effects on

children, even when they do not directly witness such vio-
lence; '

Whereas courts still hold women to higher standards of con-
duct than they do men;

Whereas gender bias still exists within the courts, particularly
those making and affecting child custody determinations;

Whereas gender bias has long existed and still exists within
the mental health system;

July 14, 1997 (3:50 p.m.)
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Whereas, as a result of this gender bias, many myths are
that women make false allegations of domestic violence or
child abuse, and most particularly of child sexual abuse,
during divorce and custody proceedings;

Whereas false accusations by women are in fact rare, occur-
ring no more often than do other false reports of crimes,
such as bank robbery;

Whereas the myth that women make false accusations is so
widely believed that many child protective service agents
have policies of not bothering to investigate such allega-
tions when made during the pendency of divorce or cus-
tody proceedings or only superficially investigate such al-
legations;

Whereas there are niany myths that fathers are discriminated
| against in custody proceedings, even though fathers fight-
ing for custody actually win sole custody or joint custody

in 70 percent of these disputes;

Whereas the American Psychological Association’s Presi-
dential Task Force on violence and the Family has found
that—

(1) many therapists lack traming to identify or as-
sess family violence;

(2) fathers who abuse their children’s mothers are
more likely to dispute custody and visitation than are fa-
thers who are not violent;

(3) those who batter their partners deny, lie about,
or minimize their abusiveness and manipulate the courts
and even their therapists, often by making false accusa-
tions that their victim is abusing them or the children;

(4) mutual violence between sp&uses 1S rare;

(5) witnessing one parent abuse the other i1s a form
of psvehological maltreatment of the child;

July 14,1997 (3:50 p.m.)
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(6) -children often become the secondary victims of
batterers;

(7) physical separation often increases a man’s need
to control his partner and his children;

(9) mediation is generally inappropriate when there
is domestic or family violence and may increase the vio-
lence;

(10) couples counseling is controversial in families
where there is domestic or family violence because it may
increase the violence;

(11) joint legal or physical custody arrangements
forced on one or both parents are often detrimental to
the well-being of the child and lead to worse outcomes for
the child than when only one parent remains present and
active in the child’s life;

(12) women seldom make false reports of child
abuse or battering;

(13) child sexual abuse allegatlons do not increase
during divorce, but occur in only two to three percent of
divorece cases and less than 10 percent of contested cus-
tody cases, and that child sexual abuse allegations are
confirmed as often in custody cases as at other times
when objective investigations are performed;

(14) it is common for children to recant child sexual
abuse allegations, but that this does not mean that their
earlier report was false;

(15) there is no data to support the phenomenon of
parent alienation syndrome, although courts and custody
evaluators frequently use the term to discount the chil-
dren’s fear in hostile and psychologically abusive situa-
tions; :

(16) psychological evaluators not trained in domestic

violence ignore or minimize the violence and give inappro-

July 14, 1997 (3:50 p.m.)
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priate pathological labels to women’s responses to chronic
victimization, including ‘“parental alienation” to blame
mothers for their children’s reasonable fear or anger to-
ward their violent fathers;

(17) because of the intergenerational cycle of abuse,
a child is often at risk of abuse from grandparents who
have raised an abusive child;

(18) removing children from their homes is not al-
ways safe or helpful as children in foster homes are at
high risk for abuse by other adults or other children in
foster care; and '

(19) children who have a strong relationship with
their mothers are most able to heal from abuse;

Whereas many courts and professionals use the baseless pa-
rental alienation syndrome to force mothers into joint or
shared parenting arrangements or to give custody to fa-
thers, especially when mothers try to protect themselves
or their children from men who abuse them or their chil-
dren;

Whereas parental alienation syndrome thinking has largely
influenced legislation and judieial preference for ‘“friendly
parent” provisions, which favor giving custody to the par-
ent who better fosters a good relationship between the
child and the other parent;

Whereas almost every custody evaluator or judge recognizes
how important it is for a child to have its comfort object
particularly in times of stress, but often fails to recognize
the importance for the child of maintaining its living ar-
rangement with the child’s fit prime custodial parent;

Whereas Congress never intended that the Parental Kidnap-
ping Prevention Act be used—

July 14. 1997 (3:50 p.m.)



. F:\M5\MORELL " MORELL.031 H.L.C.

5

(1) to encourage forcing shared parenting arrange-
ments when it is not in the child’s best interest;

(2) to prohibit an abused or protective parent from
protecting themselves or their child;

(3) as a tool to punish a child for the parent’s be-
havior by removing physical custody from a fit abused or
protective parent; or

(4) as a tool to punish abused or protective parents
who act to protect themselves or their children;

Whereas when there is domestic or family violence or major

discord between the parents, shared parenting arrange-
ments, couples counseling, or mediation arrangements
only exacerbate the difficulties of the children and give
the abusive parent more tools with which to victimize the
other members of the family;

Whereas children who grow up not seeing abusive parents

clearly held accountable for their abuse are reinforced in
believing that domestic and family violence are socially
acceptable and effective means of behavior; and

Whereas every State has legislation or judicial decisions that

8

3
4
5
6

base its custody determinations on what is in the best in-
terests of the child, but that only West Virginia recog-
nizes the importance of the child maintaining its primary
residence with a fit custodial parent: Now, therefore, be
it

Resolved by the House of Representatives (the Senate
concurring), That it is the sense of Congress that—

(1) for purposes of determining child custody, it
1s not in the best interest of children to—

(A) not have a presumption that children
should have their main physical residence with

July 14, 1997 (3:50 p.m.)
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their prime custodial parent unless that parent

is unfit;

(B) force parents to share custody over the
objection of one or both parents or when there
is a history of domestic or family violence;

(C) punish abused or protective parents
who protect themselves or their children;

(D) presume that allegations of domestic
and family violence are likely to be made falsely
or for tactical advantage during custody and di-
voree proceedings; and

(E) make “friendly parent”’ provisions a
factor when there is abuse by one parent
against the other or a child;

(2) child abuse and child sexual abuse allega-.
tions should be fully and impartially investigated re-
gardless of when they are raised or whether the child
has recanted the allegation; and

(3) States should be far more protective of vie-
tims of domestic and family violence in custody and
visitation determinations and not order inappropri-
ate mediation, couples counseling, shared custody,
mutual orders of protection, unsupervised visitation,
or other measures than endanger true victims of do-

mestic and family violence.
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[DISCUSSION DRAFT]

JULY 14, 1997

105TH CONGRESS
1ST SESSION H o R.

IN THE HOUSE OF REPRESENTATIVES
C W W/!) “— her. gC«L\UWB

Mrs. MORELLA introduced the following bill; which was referred to the
Committee on

A BILL

To provide grants to establish and operate supervised visita-
tion centers for the purposes of facilitating supervised
visitation of children and visitation exchange

1 Be it enacted by the Senate and House of Representa-
2 tives of the Untted States of America in Congress assembled,
SECTION 1. FINDINGS AND PURPOSES.

(a) FINDINGS.—Congress finds the following:

3
4
5 (1) Family violence does not necessarily cease
6 when family victims are legally separated by divorce
7

or otherwise not sharing a household.

July 14,1997 (4:57 p.m.)
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(2) During separation and divorce, family vio-
lence often escalates, and child custody and visita-
tion become the new forum for the continuation of
abuse.

(3) Current child custody and visitation laws
are based on incorrect assumptions that divoreing or
separating parents share equal positions of power
and control. These assumptions are particularly
faulty when there is a history of domestic violence.
The abused spouse or intimate partners divorcing
and separating under such circumstances may con-
tinue to experience violence which is exacerbated by
and often escalates during child visitation and/or vis-
itation exchanges.

(4) Some perpetrators of violence use the chil-
dren as pawns to control the abused party and to
commit more violence during separation and/or di-
voree.

(5) Approximately 90 percent of children in
homes in which their mothers are abused witness the
abuse.

(6) Women and children are at an elevated risk

of violence during the process of separation and/or

divoree,
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3

(7) 50 to 70 percent of men who abuse their
spouseé or partners also abuse their children.

(8) Up to 75 percent of all domestic assaults
reported to law enforcement agencies were inflicted
after separation of the couple.

(9) In one study of spousal homicide, over half
of the male defendants were separated from their
victims.

(10) 73 percent of battered women seeking
emergency medical services do so after separation.
(b) PURPOSES.—The purposes of section 2 are—

(1) to protect children from the trauma of wit-
nessing or experiencing violence, sexual abuse, ne-
glect, abduction, rape, or death during parent and
child visitation and/or visitation exchanges;

(2) to protect victims of domestic violence from
experiencing further violence during child visitation
and/or visitation exchanges; and

(3) to provide an ongoing safe haven for par-
ents and children during visitation or visitation ex-

changes.

SEC. 2. GRANTS TO STATES TO PROVIDE FOR SUPERVISED

VISITATION CENTERS.

(a) GRANTS TO STATES.—The Secretary of Health

25 and Human Services (hereafter in this section referred to

July 14, 1997 (4:57 p.m.)
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1 as the “Secretary’) is authorized to award grants to

States to enable States to enter into contracts and cooper-

ative agreements with public or private nonprofit entities

to assist such entities in establishing and operating super-

pervised visitation and visitation exchange.

(b) CONSIDERATIONS.—In awarding such grants,

contracts, and cooperative agreements under paragraph

2
3
4
S vised visitation centers for the purposes of ‘fa,cﬂitating su-
6
7
8
9

(1), the Secretary shall take into account—

10
11
12
13
14
15
16
17
18

July 14, 1997 (4:57 p.m.)

(1) the number of families to be served by the
proposed visitation center to be established under

" the grant, contract, or agreement;

(2) the extent to which supervised wisitation
centers serve underserved populations; and
(3) the extent to which the applicant dem-
onstrates coqperation and collaboration with advo-
cates in the local community served, including the
State domestic violence coalition, State sexual as-
sault coalition, local shelters, and programs for do-
mestic violence and sexual assault victims.
(e) USE oF FUNDS.—
(1) IN GENERAL.—Amounts provided under a
grant, contract, or cooperative agreement e;warded
under this subsection shall ben used to establish su-

pervised visitation centers and for the purposes de-
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seribed in subsection (a). In using such amounts,
grantees shall target the economically disadvantaged
and those individuals who could not otherwise afford
such visitation services. Other individuals shall be
permitted to use the services provided by the centef
on a sliding fee basis.

(2) REGULATIONS AND APPLICANT REQUIRE-
MENTS.—The Secretary shall award grants, con-
tracts, and cooperative agreements under this see-
tion in accordance with such regulations as the Sec-
retary may promulgate. The applicant shall—

(A) demonstrate recognized expertise in
the area of family violence and a record of 'high
quaﬁty service to victims of domestic violence
and sexual assauit;

(B) be an entity located in the State or lo-
cality where State law requires the court to con-
sider evidence of domestic violence, whether or
not there is a conviction of any offense of do-
mestic violence or child abuse or the existence
of an order of protection against domestic vio-
lence, in making a custody decision; and

(C) demonstrate collaboration with and
support of the State dom(;stic violence coalition,

sexual assault coalition, and local domestic vio-
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6
lence and sexual assault shelter or program in
the locality in which the supervised visitation
center will be operated.
(d) REPORTING.—Not later than 60 days after the

end of each fiscal year, the Secretary shall report to Con-

gress information concerning—

(1) the number of persons served and the num-
ber of persons turned away from services categorized
by State and type of presenting problem that
underlies the need for supervised visitation or visita-
tion exchange (e.g. domestic violence, child abuse,
sexual assault, emotional assault, emotional or other
physical abuse, or a combination of factors);

(2) supervised visitation or visitation exchange
ordered by custody determination under a separation
or divorce decree or protection order, through child
protection services, or social services;

(3) other appropriate information designated in
regulations promulgated by the Secretary; and

(4) safety and security problems occurring dur-
ing the reporting period.

(e) AUTHORIZATION OF APPROPRIATIONS.—

(1) IN GENERAL.—For the purpose of awarding

grants, contracts, and cooperat\|ive agreements under

this section, there are authorized to be appropriated
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$75,000,000 for fiscal year 1998, $85,000,000 for
fiscal year 1999, and $95,000,000 for fiscal year
2000.

(2) DiSTRIBUTION.—Of the amounts appro-
priated under subparagraph (A) for each fiscal year,
not less than 90 percent shall be used to award
grants, contracts, or cooperative agreements.

(3) DISBURSEWNT.—MO@& appropriated
under this section shall be disbursed as categorical
grants through the 10 regional offices of the Depart-

ment of Health and Human Services.
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[DISCUSSION DRAFT]

105TH CONGRESS
1ST SESSION H. R.

IN THE HOUSE OF REPRESENTATIVES

Mrs. MORELLA introduced the following bill; which was referred to the
Committee on

A BILL

To address domestic violence and child custody and child
protection interventions.

1 ~ Be it enacted by the Senate and House of Representa-
2 tives of the United States of America tn Congress assembled,
3 SECTION 1. SHORT TITLE.

4 This Act may be cited as the “Domestic Violence,
5 Child Custody, and Child Protection Act of 1997,

6 SEC. 2. FINDINGS.

7 The Congress finds the following:

July 31, 1997
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(1) In passing the Violence Against Women Act
of 1994, the Congress correctly identified domestic
violence, sexual assault, and child abuse as pressing
national problems.

(2) Witnessing domestic violence has a dev-
astating impact on children, placing them at a high
risk for anxiety, depression, substance abuse, and
suicide.

(3) Domestic violence is strongly correlated
with child abuse. Studies have found that between
50 and and 70 percent of men who abuse their fe-
male partners also abuse their children. A 1997
study documented that in 30 to 40 percent of cases
of child abuse and child fatalities, the child’s mother
was also being abused. One study reported that girls
in violent homes are at a higher risk for sexual
abuse than girls in nonviolent homes.

(4) Discovery that domestic violence in their
home is affecting their children, or that a batterer
is also physically or sexually abusing a child, is fre-
quently a motivation for a protective parent to seek
divorce or custody of their children.

(5) Domestic violence often escalates during

marital separation and divorce, and abuse of a
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batterer's children also escalates when their mother
is no longer available.

(6) According to the American Psychological
Association, individuals who batter their partner are
twice as likely to seek sole custody of their children
than nonviolent individuals, and they may misuse
the legal system as a forum for continuing abuse
through harassing and retaliatory legal actions. -Gus-
tody and visitation disputes are more frequent when
there is a history of domestic violence.

(7) Batterers often take advantage of court-or-
dered visitation to threaten or harm their partner.

(8) A batterer’s threats to take custody of chil-
dren are a reason adult victims of abuse frequently
cite for staying in abusive relétionshjps. More than
50 percent of abductions result from domestic vio-
lence.

(9) Although courts should diligently protect
the interests of both parents in frequent and con-
tinuing contact with their children, in the case where
one parent has committed domestic violence or child
abuse, protection of the other parent and the chil-
dren is a vital consideration that should take prece-

dence.
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(10) To respond to the problems of domestic vi-
olence in determining child custody, in 1990 the
Congress passed a concurrent resolution expressing
the sense of the Congress that there should be a pre-
sumption against granting custody to an abusive
spouse.

(11) Approximately 40 States require persons
making child custody and visitation determinations
to consider domestic violence when evaluating the
best interests of the child, and the model code devel-
oped by the National Council of Juvenile and Family
Court Judges recommends a rebuttable presumption
against giving custody to an abusive parent.

(12) Despite this trend in law against granting
custody to abusive parents, parents across the coun-
try have reported losing custody to abusive parents,
despite evidence of domestice violence against the
protective parent or sexual or physical abuse of the
child.

(13) According to the American Judges Foun-
dation, batterers are able to convince authorities
that the victim is unfit or undeserving of custody in
approximately 70 percent of eor‘ltest,ed cases and, ac-
cording to one study, in cases‘ where abuse is re-

ported, the batterer is more likely to win custody
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from a non-abusive parent than in cases whére no
abuse is reported.

(14) Although the documented rate of any child
abuse allegations in custody cases is approximately
2 percent, and the rate of false accusations is the
same in the presence or absence of custody litiga-
tion, there is a widespread myth that parents fre-
quently make up allegations of domestic violence or
child abuse to gain an advantage in custody or di-
vorce proceedings.

(15) In some jurisdictions, in direct violation of
Federal statutory mandates to investigate all allega-
tions of child abuse, child welfare officials have an
unwritten, illegal policy of refusing to investigate
charges of child abuse if there is a pending custody
or divorce action.

(16) Child welfare officials too often wrongly
charge protective parents who report domestic vio-
lence or child abuse with failure to protect, with ne-
glect, or with criminal violations for false reporting,
resulting in the wrongful removal of the child from
the home, a temporary or permanent loss of custody,
visitation, or even termination of parental rights.

(17) Parents who repor% domestic violence or

child abuse may face unjust retaliation in the State
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justice systems, including loss of custody, visitation,
termination of parental rights and, in some cases,
incarceration.

(18) Many of these cases feature the use of
spurious psychological “psyndromes”, such as paren-
tal alienation syndrome, which has no scientific sup-
port according to the American Psychological Asso-
ciation, or malicious mother syndrome, which simi-
larly lacks well-documented supporting data in peer-
reviewed literature, to shift blame away from the
abusive parent and to punish the parent reporting
the abuse. These so-called syndromes are overwhelm-
ingly used against women seeking custody.

(19) Many of these cases include egregious
abuses of due process of State judicial officers,
guardians ad litem, and child welfare officials, such
as extensive ex parte communications with counsel
for the abusive parent, refusing to permit the protec-
tive parent to present evidence of domestic violence
or child abuse even when State law requires it to be
considered, or changing custody or visitation rights
without proper notice and opportunity to be heard.

(20) Too often guardians ad litem and custody
evaluators lack basic knowledgé about the dynamics

and indicia of domestic ﬁolenc_e and child abuse,
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leading to erroneous decisions about what is in the

best interests of the child.

(21) Althoﬁgh the Federal courts do not handle
divorce or custody cases, the failure of the State jus-
tice systems to properly address domestic violence
and child abuse in custody, visitation, and termi-
nation of parental rights proceedings, where fun-
damental rights of parents to the care of their chil-
dren are at stake, in view of documented .instances
of due process violations, may in some circumstances
invoke the civil rights jurisdiction of the Federal
courts.

SEC. 3. DOMESTIC VIOLENCE TRAINING AND STANDARDS
FOR CHILD PROTECTIVE WORKERS.,

(a) AMENDMENTS TO CAPTA FOR DOMESTIC VIO-
LENCE TRAINING.—Section 106(b) of the Child Abuse
Prevention and Treatment Act (42 U.S.C. 5106a(b)) is
amended—

(1) by redesignating paragraph (4) as para-
graph (5); and

(2) by inserting after para.gréph (3) the follow-
ing: |

“(4) DOMESTIC VIOLENCE TRAINING.—To be
eligible to receive a grant u.nde\r this section, a State
shall provide training in domestic violence, sexual as-
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sault, and clﬁld abuse to all staff respoxisible for the
screening, intake, assessment, investigation, and re-
view of [reports of abuse and neglect] through the
development and implementation of training pro-
grams in cooperation and collaboration with advo-
cates in the [local community served,] [Note that
the grant money goes to the State to assist in im-
proving the “child protective services system of the
State’’] including State domestic violence and sexual
assault coalitions, and local shelters, programs, and
crisis centers thaf serve domestic violence, sexual as-
sault, and child abuse victims.”.

(b) STANDARDS FOR EVALUATING FOSTER CARE

PLACEMENT WHERE A PARENT HAS CoMMITTED DoO-

MESTIC VIOLENCE.—

(1) IN GENERAL.—Section 475(5) of the Social
Security Act (42 U.S.C. 675(5)) is amended—
(A) by striking “and’ at the end of sub-
paragraph (C);
(B) by striking the period at the end of
subparagraph (D) and inserting *; and”’; and
(C) by adding at the end the following:
“(E)(1) in any case in which any individual
residing in the home of the child has committed

domestic violence, any review or determination
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of the child’s status (including any evaluation of
the child’s health and safety or a determination
of reasonable efforts) shall give strong consider-
ation to keeping the child in the care of a non-
abusive parent, or returning the child to the
care of a nonabusive parent, and if, as a result
of such a review or evaluation, it is determined
that assistance (including assistance in enfore-
ing any court orders or otherwise assisting in
removing the abusive individual from the
home), support services, or referrals to domestic

violence programs are needed to accomplish

~ that goal, the State shall provide such assist-

ance, services or referrals;

“(1) in aﬁy case in which an individual
who has abused the child is a victim of domestic
violence, the State shall consider whether pro-
viding assistance to the individual to address
domestic violence can prevent further abuse of
the child; and

“(iii) in any case in which there are allega-
tions of domestic violence by both parents of
the child, the State shall take into consideration

which parent is the primall'y aggressor.”’.
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(2) DOMESTIC VIOLENCE DEFINED.—Section
475 of such Act (42 U.S.C. 675(5)) is amended by
adding at the end the following:

“(7) The term ‘domestic violence’ means a sex-
ual or physical assault or a threat of death or seri-
ous bodily injury against the child, a parent of the
child, or another individual as covered by the domes-
tic violence laws of the State.”. _

(¢) AMENDMENTS TO THE SOCIAL SECURITY ACT

FOR DOMESTIC VIOLENCE TRAINING.—

(1) Section 474(a)(3) of the Social Security Act
(42 U.S.C. 674(a)(3)) is amended by inserting “, in-
cluding domestic violence training’’ after “training”
the 1st place such term appears in each of subpara-
graphs (A) and (B).

(2) Section 475 of such Act (42 U.S.C. 675) is
further amended by adding at the end the following:

“(8) The term ‘domestic wviolence training’
means training and educational programs on domes-
tic violence, sexual assault, and child abuse, which
programs are developed and implemented in coopera-
tion and collaboration with advocates in the local
community served by such programs (including the
State domestic violence and sexual assault coalitions,

and local shelters, programs, and crisis centers that
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serve victims of domestic violence, sexual assault, or

child abuse).”.

(d)'AUTHORIZA'I‘ION OF APPROPRIATIONS.—[TO BE
SUPPLIED]

SEC. 4. DOMESTIC VIOLENCE TRAINING AND STANDARDS
FOR GUARDIANS AD LITEM.

(a) TRAINING REQUIREMENTS AND STANDARDS FOR
GUARDIANS AD LiTEM.—Section 106(b) of the Child
Abuse Prevention and Treatment Act (42 U.S.C.
5106a(b)), as amended by section 3, is further amended—

(1) by redesignating paragraph (5) as para-
graph (6); and

(2) by inserting after paragraph (4) the follow-
ing:

“(5) GUARDIAN AD LITEM DOMESTIC VIOLENCE
TRAINING.—To be eligible to receive a grant under
this section, a State—

“(A) shall provide training in domestic vio-
lence, sexual assault, and child abuse for any
individual appointed to represent a child during
judicial proceedings where allegations of abuse
or neglect are raised through the development
and implementation of training programs in co-
operation and collaboration with advocates in

the [local community served,] [Note that the
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1 grant money goes to the State to assist in im-
2 proving the “child protective services system of
3 the State”’] including State domestic violence
4 and sexual assault coalitioné, and local shelters,
5 programs, and crisis centers that serve domestic
6 violence, sexual assault, and child abuse victims;
7 and
8 “(B) shall establish mandatory guide-
9 lines—
10 “(i) to ensure that any individual ap-
11 pointed to represent a child during a judi-
12 cial proceeding where allegations of abuse
13 or neglect are raised—
14 “(I) must consider how abuse
15 and domestic violence impact the best
16 interest of the child; and
17 “(II) cannot represent the inter-
18 ests of or be retained or compensated
19 by another party accused of abuse;
20 and
21 “(ﬁ) to place a priority on protecting
22 the safety of the child or any other family
23 member at risk of domestic violence or
24 child abuse.”. |

July 31, 1897
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(b) AUTHORIZATION OF APPROPRIATIONS.—[TO BE

SUPPLIED]

SEC. 5. EDUCATION AND TRAINING FOR JUDGES AND

COURT PERSONNEL.

(a) STATE COURTS.—Section 40412 of the Violent

Crime Control and Law Enforcement act of 1994 is

amended—

(1) in paragraph 18, by striking “and” after
the semicolon;

(2) in paragraph (19), by striking the period
and inserting *; and”’; and

(3) by adding at the end the following:

“(20) the issues raised by domestic violence and
child abuse in the determination of custody and visi-
tation, including the legitimate reasons parents may
report domestic violence and child abuse, the ways
domestic violence may relate to an abuser’s desire to
seek custody, the importance of relying on sound,
well-documented psychological evidence and- well-
qualified experts in custody and visitation deter-
minations if abuse allegations are raised, the indicia,
dynamics and treatment of child sexual abuse, and
the current scientifically accepted and peer-reviewed

research on domestic violence and child abuse.”.
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(b) FEDERAL COURTS.—Satsection (d) of section
40421 of the Violent Crime Contr:i and Law Enforcement
act of 1994 is amended to read as f>lows:

“(d) MODEL PROGRA.\L&:.——TEe Federal Judicial Cen-
ter, in carrying out section 620«b3) of title 28, United
States Code, shall include in the educational programs it
prepares (including the traming programs for newly ap-
pointed judges), information regarding the topics de-
seribed in section 40412 of the Viow=nt Crime Control and
Law Enforcement act of 19%4 thar pertain to issues within
the jurisdiction of the Federal evcris, and shall prepare
materials necessary to implemenz ths subsection.”.

(¢) AUTHORIZATION OF APPROPRIATIONS.—Para-

graph (2) of section 40422 of the Violent Crime Control

and Law Enforcement act of 194 is amended by inserting
“$500,000 for each of fis:al years 1993, 1999, 2000,
2001, and 2002” after “1996”. |
SEC. 6. PREVENTION OF UNJUST CRIMINAL SANCTIONS.
Section 106(b)(2) of tke CtidE Abuse Prevention and
Treatment Act (42 U.S.C. 5106a:b -2)) is amended—
(1) in subparagreph ¢ :. oy strikicg “and” at
the end;
(2) in subparagraph (D). ty striking the period
at the end and inserting “: zmi\"; and
(3) by adding at the erd tke following:
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“(E) an assurance in the form of a certifi-
cation by the chief executive officer of the State
that the State has in effect and is enforcing a
State law that. not later than July 1, 1997,
permits the use of an affirmative defense to any
criminal custodial interference or parental kid-
napping charges in a case where a parent has
a good faith belief that failing to comply with
a court order regarding the custody or visita-
tion of their child is necessary to prevent seri-
ous physical or emotional harm to that parent
or the child.”.
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To amend title I of the Employee Retirement Income Security Act of 1974

and the Internal Revenue Code of 1986 to permit the creation or assign-
ment of rights to employee pension benefits if necessary to satisfy a
judgment against a plan participant or beneficiary for physicially, sexu-
ally, or emotionally abusing a child.

IN THE HOUSE OF REPRESENTATIVES

Marcti 20, 1997

Mrs. MALONEY of New York (for herself, Mr. RAMSTAD, Ms. NORTON, and

To

1
2

Mr. SMiTH of New Jersey) introduced the following bill; which was re-
ferred to the Committee on Education and the Workforee, and in addition
to the Committee on Ways and Means, for a period to be subsequently
determined by the Speaker, in each case for consideration of such provi-
sions as fall within the jurisdiction of the committee concerned

A BILL

amend title I of the Employee Retirement Income Secu-
rity Act of 1974 and the Internal Revenue Code of
1986 to permit the creation or assignment of rights
to employee pension benefits if necessary to satisfy a
judgment against a plan participant or beneficiary for
physicially, sexually, or emotionally abusing a child.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,
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SECTION 1. SHORT TITLE.

This Act may be cited as the “ERISA Child Abuse
Accountability Act of 1997,

SEC. 2. AMENDMENTS TO TITLE I OF THE EMPLOYEE RE-
TIREMENT INCOME SECURITY ACT OF 1974.

(a) CREATION OR ASSIGNMENT OF RIGHTS TO BENE-
FITS UNDER QUALIFIED CHILD ABUSE ORDERS.—Sec-
tion 206(d)(3)(A) of the Employee Retirement Income Se-
curity Act of 1974 (29 U.S.C. 1056(d)(3)(A)) is amend-
ed—

(1) by inserting “or a child abuse order” after
““a domestic relations order’’;

(2) by inserting ‘“or a qualified child abuse
order” after ‘“‘a qualified domestic relations order”;
and

(3) by inserting “or any qualified child abuse
order’” after ‘“any qualified domestic relations
order”.

(b) QuaALIFIED CHILD ABUSE ORDERS.—Section
206(d)(3)(B) of such Act (29 U.S.C. 1056(d)(3)(B)) 1s
amended—

(1) in clause (i), by striking ‘“‘the term’ and in-
serting “The term”, and by striking “, and” at the
end and inserting a period; |

(2) in clause (ii), by striking “the term” and in-
serting “The term”’; and

*HR 1142 IH
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(3) by adding at the end the following new
clauses:

“(ii1) The term ‘qualified child abuse order’
means a child abuse order—

“(I) which creates or recognizes the
existence of an alternate payee’s right to,
or assigns to an alternate payee the right
to, receive all or a portion of the benefits
payable with respect to a participant under
a plan, and

“(IT) with respect to which the re-
quirements of subparagraphs (C) and (D)
arc met.

“(iv) The term ‘child abuse order’ means
any court order or other similar process for the
enforcement of a judgment rendered against a
participant or beneficiary under a plan for
physically, sexually, or emotionally abusing a
child. For purposes of this clause—

“(I) The term ‘judgment rendered for
physically, sexually, or emotionally abusing
a child’ means any legal claim perfected
through a final enf_f)rceable judgment,
which claim is based in whole or in part

upon the physical, sexual, or emotional

+HR 1142 IH
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abuse of a child, whether or not that abuse
1s accompanied by other actionable wrong-
doing, such as sexual exploitation or gross
negligence.
“(II) The term ‘child’ means an indi-
vidual under 18 years of age.”.

(¢) ExEMPTION FRrROM PREEMPTION.—Section
514(b)(7) of such Act (29 U.S.C. 1144(b)(7)) is amended
by inserting “or qualified child abuse orders (within the
meaning of section 206(d)(3)(B)(ii1))” before the period.

(d) CONFORMING AMENDMENTS.—Section 206(d)(3)
of such Act (29 U.S.C. 1056(d)(3)) is amended—

(1) in subparagraph (C), by inserting ‘“‘or child
abuse order” after “A domestic relations order’’;

(2) in subparagraph (D), by inserting “or child
abuse order”’ after “A domestic relations order’’;

(3) in subparagraph (E)(i), by inserting “or
child abuse order” after ‘““A domestic relations
order’’;

(4) in subparagraph (G)(i), by inserting ‘‘or
child abuse order” after ‘“‘any domestic relations
order”, by.inserting “or. child abuse orders” in sub-
clause (I) after “domestic relations orders”’, and by

inserting “or a qualified child abuse order” in sub-

*HR 1142 TH
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clause (II) after “a qualified domestic relations
order’”’;

(5) in subparagraph (G)(ii), by inserting ‘“‘and
child abuse orders” after ‘“‘domestic relations or-
ders”, by inserting “or child abuse order” after ‘‘do-
mestic relations order” each place it appears in sub-
clauses (II) and (III);

(6) in subparagraph (H)(1), by inserting “or
whether a child abuse order i1s a qualified child
abuse order” after ‘‘whether a domestic relations
order is a qualified domestic relations order”, and by
inserting “‘or a qualified child abuse order” after ‘“‘to
be a qualified domestic relations order’’;

(7) in subparagraph (H)(ii), by inserting “or a
qualified child abuse order” after “a qualified do-
mestic relations order’’;

(8) in subparagraph (H)(ii1), by inserting “or a
qualified child abuse order” after “a qualified do-
mestic relations order’’ each place it appears in sub-
clauses (I) and (II);

(9) in subparagraph (H)(iv), by inserting ‘“‘or a
qualified child abuse order” after ‘“‘a qualified do-

mestic relations order’’;

*HR 1142 IH
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(10) in subparagraph (H)(v), by inserting ‘“‘or
child abuse order” after ‘“the domestic relations
order”’;

(11) in subparagraph (I)(i), by inserting “or
child abuse order” after ‘“a domestic relations
order”, and by inserting “or qualified child abuse |
order” after “a qualified domestic relations order”;

(12) in subparagraph (J), by -inserting “or a
qualified child abuse order” after “a qualified do-
mestic rélations order’’;

(13) in subparagraph (K), by inserting ‘“‘or
child abuse order” after ‘““a domestic relations
order’’; and

(14) in subparagraph (M), by inserting ‘“‘or a

(13

qualified child abuse order” after ‘“a qualified do-
mestic relations order”.
SEC. 3. AMENDMENTS TO THE INTERNAL REVENUE CODE
OF 1986.

(a) CREATION OR ASSIGNMENT OF RIGHTS TO BENE-
FITS UNDER QUALIFIED CHILD ABUSE ORDERS.—Sub-
paragraph (B) of section 401(a)(13) of the Internal Reve-
nue Code of 1986 (relating to assignment of benefits) is

amended—

*HR 1142 TH
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1 (1) by inserting “OR CHILD ABUSE ORDERS”
2 after ‘“DOMESTIC RELATIONS ORDERS” in the
3 heading;

4 (2) by inserting “or a child abuse order’ after
5 “a domestic relations order’’; and

6 (3) by inserting ‘“or a qualified child abuse
7 order” after ‘“a qualified domestic relations order’.
8 (b) QUALIFIED CHILD ABUSE ORDERS.—Paragraph
9 (1) of section 414(p) of such Code (defining qualified do-

10 mestie relations order) is amended—

11 (1) in the heading, by inserting “AND QUALI-
12 FIED CHILD ABUSE ORDER’ after “ORDER’’; and

13 (2) by adding at the end the following new sub-
14 paragraphs:

15 “(C) QUALIFIED CHILD ABUSE ORDER.—
16 The term ‘qualified child abuse order’ means a
17 child abuse order—

18 ““(1) which creates or recognizes the
19 | existence of an alternate payee’s right to,
20 or assigns to an alternate payee the right
21 to, receive all or a portion of the benefits
22 payable with respect to a participant under
23 a plan, and

+HR 1142 IH
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“(11) with respect to which the re-
quirements of paragraphs (2) and (3) are
met.

“(D) CHILD ABUSE ORDER.—

“(1) IN GENERAL.—The term ‘child
abuse order’ means any court order or
other similar process for the enforcement
of a judgment rendered against a partici-
pant or benefieiary under a plan for phys-
ically, séxually, or emotionally abusing a
child.

“(n1) DEFINITIONS.—For purposes of
this subparagraph—

“(I) The term ‘udgment ren-
dered for physically, sexually, or emo-
tionally abusing a child’ means any
legal claim perfected through a final
enforceable judgment, which eclaim is
based in whole or in part upon the
physical, sexual, or emotional abuse of
a child, whether or not that abuse is
accompanied by other actionable
wrongdoing, such\ as sexual exploi-

tation or gross negligence.
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“(IT) The term ‘child’ means an
individual under 18 years of age.”.

(¢) CONFORMING AMENDMENTS.—Subsection (p) of

secfion 414 of such Code is amended—

(1) in paragraph (2), by inserting ‘“or child
abuse order” after “A domestic relations order”;

(2) in paragraph (3), by inserting “or child
abuse order” after “A domestic relations order’;

(3) in paragraph (4)(A), by inserting ‘“‘or child
abuse order” after “a domestic relations order’’;

(4) in paragraph (6)(A), by inserting “or child
abuse order’” after “any domestic relations order”,
by inserting “or child abuse orders” in eclause (i)
after “domestic relations orders”’, and by inserting
“or a qualified child abuse order” in clause (i) after
“a qualified domestic relations order”’;

(5) in paragraph (6)(B), by inserting “and
child abuse orders” after ‘“‘domestic relations or-
ders’’;

(6) in paragraph (7)(A), by inserting “or
whether a child abuse order is a qualified child
abuse order” after ‘“whether a domestic relations
order is a qualified domestic rela\tions order”, and by
inserting “‘or a qualified child ab|use order”’ after “to

be a qualified domestie relations order’’;

+HR 1142 IH



© 0 N O N AW N

[N T R T T e e T B e B gl
5 PR REB8 3 v I 2ax o6 0 = o

10

(7) in paragraph (7)(B), by inserting ‘“OR
QUALIFIED CHILD SUPPORT ORDER” in the heading
after “QUALIFIED DOMESTIC RELATIONS ORDER”,
and by inserting “or a qualified child abuse order”
after “‘a qualified domestic relations order”;

(8) in paragraph (7)(C), by inserting “or a
qualified child abuse order” after “a qualified do-
mestic relations order” each place it appears in
clauses (1) and (i1);

(9) in paragraph (7)(D), by inserting “or a
qualified child abuse order” after ‘“a qualified do-
mestic relations order’’;

(10) in paragraph (7)(E), by inserting ‘“‘or child
abuse order” after ‘“the domestic relations order’’;

(11) in paragraph (8), by inserting “or child
abuse order” after “a domestic relations order”;

(12) in paragraph (9), by inserting ‘“‘or a quali-
fied child abuse order” after ‘“a qualified domestic
relations order’’;

(13) in paragraph (10), by inserting ‘“or a
qualified child abuse order” after “a qualified do-
mestic relations order’’; and

(14) in paragraph (11), by inserting “or a
qualified child abusé order”’ af|ter “pursuant to a

qualified domestic relations order”, and by inserting

+HR 1142 IH
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“or a child abuse order” after “pursuant to a do-

mestie relations order’’.

(d) TaAX TREATMENT OF DISTRIBUTIONS PURSUANT

TO QUALIFIED CHILD ABUSE ORDERS.—

(1) ALTERNATE PAYEE MUST INCLUDE BENE-
FITS IN GROSS INCOME.—Paragraph (1) of section
402(e) of such Code (relating to alternate payee
under qualified domestic relations order treated as
distributee) is amended by inserting “or a. qualified
child abuse order (as defined in section 414(p))”’
after “a qualified domestic relations order (as de-
fined in section 414(p))”’ each place it appears.

(2) ALLOCATION OF INVESTMENT IN THE CON-
TRACT.—Paragraph (10) of section 72(m) of such
Code (relating to determination of investment in the
contract in the case of qualified domestic relations
orders) is amended—

(A) in the heading, by inserting “AND
QUALIFIED CHILD ABUSE ORDERS” after
“QUALIFIED DOMESTIC RELATIONS ORDERS’;
and

(B) by inserting “or a qualified child abuse
order (as defined in seetior} 414(p))” after “a
qualified domestic relations ‘order (as defined in

section 414(p))”".

+HR 1142 IH
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(3) CLARIFICATION OF ELIGIBILITY OF PARTIC-
IPANT FOR LUMP SUM TREATMENT.—

(A) Subparagraph (H) of section 402(d)(4)
of such Code (relating to balance to credit of
employee not to include amounts payable under
qualified domestic relations order) is amend-
ed—

(1) in the heading, by inserting “OR

QUALIFIED CHILD ABUSE ORDER’ after

“QUALIFIED DOMESTIC RELATIONS

ORDER’’; and

(1) by inserting ‘“or a qualified child
abuse order (within the meaning of section

414(p))”" after “a qualified domestic rela-

tions order (within the meaning of section

414(p))”.

(B) Subparagraph (J) of section 402(d)(4)

~ of such Code is amended by inserting “, or
under a qualified child abuse order (within the
meaning of section 414(p)) of the balance to
the credit of an alternate payee,” after ‘“‘former
spouse of the employee”.
SEC. 4. EFFECTIVE DATE. \
The amendments made by this 1‘5&01; shall take effect

on January 1, 1998, except that, in the case of a child

«HR 1142 IH
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1 abuse order entered before such date, the plan adminis-
2 trator—
3 (1) shall treat such order as a qualified child
abuse order if such administrator is paying benefits
pursuant to such order on such date, and

(2) may treat any other such order entered be-
fore such date as a qualified child abuse order even

if such order does not meet the requirements of such

O 00 ~N O v

amendments.
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PROPOSED INSERTION TO VIOLENCE AGAINST WOMEN ACT II

A Bill Protectlng Rape Victims From Child Custody Disputes
Brought By The Rapist

A. No State shall compel any victim of a rape that
resulted in a birth of a child to comply with any order
giving parental or visitation rights to the person
convicted of the rape of that victim. No provision of
this act shall be interpreted to affect any order
obligating such a person to provide child support or
other forms of financial restitution to the victim or
the child.

B. Such a victim may seek injunctive relief from a federal
court of any order providing a person convicted of the rape
of that wvictim with parental or visitation rights
inconsistent with Section A:.
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To amend title 18, United States Code, to set forth the civil jurisdiction
of the United States for crimes committed by persons accompanying
the Armed Forces outside of the United States, and for other purposes.

IN THE SENATE OF THE UNITED STATES

JANUARY 21, 1997

Mr. DEWINE introduced the following bill; which was read twice and referred
to the Committee on the Judiciary

A BILL

To amend title 18, United States Code, to set- forth the
civil Jurlsd.lctxon of the United States for crimes commit-

ted by persons accompanying the Armed Forces outside
of the United States, and for other purposes.

Be it enacted by the Senate and House of Representa-
tives of the United States of America in Congress assembled,

SECTION ‘1. CRIMINAL OFFENSES COMMITTED OUTSIDE

THE UNI’I'ED STATES BY PERSONS ACCOM-

PANYING THE ARMED FORCES.

(a) IN GENERAL.—Title 18, United States Code, is

amended by inserting after chapter 211 the following new
chapter:

0 1 O i A W
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“CHAPTER 212 CRIMINAL OFFENSES
- COMMITTED - OUTSIDE THE . UNITED
STATES
“Sec.

*3261. Criminal offenses commnt,ted by persons formerly serving with, or pres-

ently employed by or accompanying, the Armed Forces outsxde
the United States.

#3262, Delivery to authorities of foreign countries.
3263. Regulations.
“3264. Definitions for chapter.

“§3261. Criminal offenses committed by persons for-
' merly serving with, or preéently em-
ployed by ox; accompanying, the Arined

Forces outside the United States

“(a) IN GENERAL.—Whoever, while serving with, em- ~

ployéd by, or accompanying the Armed Forces outside of
the United *‘S-E?_.Ees, engages in conduct that would con-

‘bbs’J o o . )
0\‘# ~o 1$?i';ll stitut an,\offense punishable by imprisonment for more
3 _

than 1 year if the conduct had been engaged in within
the special maritime and territorial jurisdiction of the

United States, shall be guilty of a like offense and subject

to a like punishment.
“(b) CONCURRENT JURISDICTION.—Nothing con-

tained in this chapter deprives courts-martial, military

commissions, provost courts, or other military tribunals of

cbncurrent Jurisdiction with respect to offenders or of-
fenses that by statute or by the law of war may be tried

by courts-martial, military commissions, provost courts, or
other military tribﬁnals.

*8 172 1S
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“(c) ACTION BY FOREIGN GOVERNMENT.—No 'pros-.
ecution may be commenced under this section if a foreign
government, in accordance with jurisdietion recognized-by
the United States, has prosecuted or is prosecuting such
person for the conduct constituting such offense, except
upon the approval of the Attorney General of the .Uhited
States or the Deputy Attorney General of the United
States (or a person acting in either such capacity), which
function of approval shall not be delegated. .

“(d) ARRESTS.—

“(1) Liaw ENFORCEME.N’.I‘ PERSONNEL.—The
Secretary of Defense may designate and authorize._
any person serving in a law enforcement position in
the..Department _df Defense to arrest outside of the
United States. any person described in subsection (a)
if there is probable cause to believe that such person
engaged in conduct which‘cohsfituteé a criminal of-
fense under subsection (a). .

 “(2) RELEASE TO CIVILIAN LAW ENFORCE-
MENT.—A person arrested under paragraph (1)

| shall be released to the custody of civilian law en-
forcement authorities of the United States for re-
moval to the United States for judicial proceedings:

- in relation to conduct referred to in such paragraph \(k

unless—

*S 172 IS
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“(A) such pérson is delivéred to authorities-

of a foreign country undeér section 3262; or
“(B) .such person has had charges brought
against him or her under chapter 47 of title 10
for such conduct.
«§3262. Delivery to autﬁarities of foreign countries
“(é,) IN GENERAL.—Any person designated and au-
thorized under section 3261(d) may deliver a pgrsbn de-
scribed in section 3261(a) to the appropriate authorities
of a foreign country in which the pei'soxi is alléged to have
engaged in conduct described in subsection (a) if—

" “(1) the appropriate authorities of tha;t country
request the deliver-y' of the person to such country
for trial for such conduct as an offense under the
laws of that country; and

“(2) the delivery of such person to that country

_is authorized by a treaty or other international
agreement to which the United States is a party.

“(b) DETERMINATION BY THE SECRETARY.—The

Secretary of Defense shall determine which officials of a

foreign country constitute appropriate authorities for pur-

poses of this section.

“8 3263. Regulations

“The Secretary of Defense shall issue regulations

governing the apprehension, detention, ‘and removal of

oS 172 IS
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1 persons under this chapter. Such regulations shall be uni-

2 form throughout the Department of Defense.

3 %§3264. Definitions for chapter

4
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“As used in this chapter—
“(1) the term ‘Armed Forces’ has the same
meaning as in section 101(a)(4) of title 10;
“(2) a person is .‘employéd by the Afmed
TForces outside of the United States’ if the person—
- Y(A) ié employed as a civilian employee- of
the Department of Defense, as a Department of
Defense contractor, or as an employee of a De-
partment of Defense cqntfactor;

“(B) is present or residing outside of the

United States in connection with such employ- |

ment; and

“(C) is not a national of the host nation;—

and

“(3) a person is ‘accompanying the Armed

Forces outside of the United States’ if the person—

“(A) is a dependent of a member of the
armed forces; |

“(B) is a dependent of a civilian employee
of the Department of Defense;

“(C) is residing with the member or civil-

ian employee outside of the United States; and
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“(D) is not e national of the host .nation.”
. (b) CLERICAL AMENDMENT.—The table of chapters
at the b‘eginning of part 11 ef title 18, United States Code,
is amended by inserting eft,er the item i‘elating to chapter
211 the following: '

“212. Criminal Offenses Committed Outsxde the United
) States ..o 3261".

SEC. 2. MILITARY JUSTICE ACTIONS.

(a) DEFINITION.—For purposes of this section, the

term “Director’” means the Director of the Federel Bu-
reau of Investigation. .

(b) RECORDS OF MILITARY. JUSTICE ACTIONS.—At
the time that a member of the Armed Forces is discharged
from a period of service in-the Armed Porces or is released
from a period of active duty service in the Armed Forces,
the Secretary of the military department having jurisdie-
tion of the armed force of the member shall transmit to
the Director a copy of records of any penal actions taken
agamst the member under chapter 47 of title 10 United

States Code (the Uniform Code of Military Justice), dur-
1ng that period..

(c) DNA ANALYSIS.—

(1) SAMPLES_REQUIRED.—Any person who is

convicted of a crime of a sexual nature under the

*S 172 IS
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Uniform Code of Military Justice shall, prior to mili-

tary discharge, transmit to the Secretary of the mili-

tary department having jurisdiction of the armed
force of the member, a sample of blood, saliva, or

other specimen collected from that person necessary

" to conduct DNA analysis consistent with established

procedures for DNA testing by the Director.

(2) TRANSMISSION TO .FBlL.—Each sample
transmitted under paragraph .(1) shall be transmit-
ted. by the Secretary described inl that pa.ragrar;h in

a timely manner to the Director for inclusion in the

Combined DNA Identification System (CODIS) of
the Federal Bureau of Investigation.
o
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105Tit CONGRESS
1ST SESSION H. R. 1 072

To establish a commission to investigate certain policics and procedures with
respect to the military justice system, including policies and procedures
with respect to the investigation of reports of sexual misconduct, sexual
harassment, and unlawful gender discrimination.

IN THE HOUSE OF REPRESENTATIVES

Marcir 13, 1997

Mrs. MALONEY of New York introduced the following bill; which was referred
to the Committee on National Sceurity

A BILL

To establish a commission to investigate certain policies and
procedures with respect to the military justice system,
including policies and procedures with respect to the
investigation of reports of sexual misconduct, sexual har-
assment, and unlawful gender discrimination.

1 Be it enacted by the Senate and Fouse of Representa-
tives of the United States of America in Congress assembled,

SECTION 1. SHORT TITLE.

This Act may be cited as the “Commission on Mili-

hh A W

tary Justice and Fairness Act’.
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SEC. 2. ESTABLISHMENT OF COMMISSION.

(a) ESTABLISHMENT.—There is established a com-

mission to be known as the “Commission on Military Jus-
tice and Fairness” (in this Act referred to as the “Com-

mission’’).

(b) ComPOSITION.—The Commission shall be com-

posed of 15 members appointed as follows:

(1) Five members appointed by the President,
of whqfn one shall be chosen after consultation with
the Attorney General and one shall be chosen after
consultation with the Chief Justice of the United
States and not more than three of whom may be a
member of the Armed Forces on active duty or in
a retired status or a member of a reserve compo-
nent.

(2) Three members appointéd by the majority
leader of the House of Representatives, not more
than one of whom may be a member of the Armed
Forces on active duty or in a retired- status or a
member of a reserve component.

(3) Two members appointed by the minority
leader of the House of Representatives, not more
than one of whom may be a member of the Armed
Forces on active duty or\| in a retired status or a

member of a reserve component.

«HR 1072 IH
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(4) Three members appointed by the majority
leader of the Senate, not more than one of whom
may be a member of the Armed Forces on active
duty or in a retired status or a member of a reserve
component.

(5) Two members appointed by the minbrity
leader of the Senate, not more than one of whom
may be a member of the Armed Forces on active
duty or in a retired status or a member of a reserve
component.

(e) INITIAL APPOINTMENTS.—Each member of the
Commission shall be appointed to the Commission not
later than 90 days after the date of the enactment of this
Act. |

(d) CriAIRMAN.—There shall be a Chairman of the
Commission who shall be designated by the President at
the time of the appointment.

(e) PERIOD OF APPOINTMENT.—Each member shall
be appointed for the life of the Commission.

(f) VACANCIES.—Any vacancy shall be filled in the
same manher as the original appointment of a member
of the Commission.

(g) SECURITY CLEARANCES

.
1}

The Seceretary of De-
fense shall provide expedited processing of security clear-

ances requested for members.

«HR 1072 IH



4

| SEC. 3. FUNCTIONS OF COMMISSION.
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The Commission shall investigate and make ree-

ommendations on the following:

(1) The existence of adequate safeguards for
members of the Armed Forces who report incidents
of sexual misconduct, sexual harassment, or unlaw-
ful gender discrimination, and whether adequate
protection from retribution is afforded to members
of the Armed Forces who report such incidents.

(2) The existence of adequate mechanisms for
investigating sexual misconduet, sexual haraésment,
and unlawful gender discrimination in the Armed
Forees, including the existence of investigative mech-
anisms outside of the chain of command of a mem-
ber reporting allegations of such conduct.

(3) Whether investigating officers and trial
counsel in the Armed Forces are trained, and pos-
sess the resources and independence necessary, to
conduect fair and thorough investigations of allega--
tions of sexual misconduct, sexual harassment, and
unlawful gender diserimination.

k4) The number of incidents involving al_leg_a-
tions of sexual assault by members of the Armed
Forces that have been reférred by a commanding of-

ficer for resolution through an administrative hear-

*HR 1072 IH
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5
ing rather than court-m;artial proceedings, and the
reasons for such referrals.

(5) The availability of adequate mechanisms in
the Armed Forces for satisfactory resolution of com-
plaints of sexual misconduct, sexual harassment, or
unlawful gender discrimination, and whether the
award of damages and attorneys fees should be a
remedy available to military personnel who are vie-
tims of sexual misconduct, sexual harassment, or un-
lawful gender discrimination.

(6) Whether court-martial jurisdiction should
exist over non-service related offenses committed by
members of the Armed Forces.

(7) The procedures in the Armed Forces for ap-
prehending and charging an accused and the scope
of the discretionary power of commanding officers
with respect to such procedures and the court-mar-
tial trial précess.

(8) The adequacy of the procedures for selec- :
tion of jurors in the military justice system in pro-
tecting such jurors and ensuring impartial court-
martial trials. |

(9) Whether pcrmanf:nt, uniform mechanisms
should be established to insulate judge advocate de-

fense counsel from other elements of the military

«HR 1072 IH
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legal structure and provide such counsel with re-
sources equivalent to those resources available to
military trial counsel.

(10) Whether military judges should be af-
forded increased independénce and some form of
tenure to protect them from retribution in response
to their rulings during the court-martial trial proe-
ess.

(11) The need for increased_ uniformity in sen-
tencing in the military jﬁstice system and whether
sentencing guidelines should be instituted.

(12) The adequacy and effectiveness of judicial
review of decisions regarding military personnel, and
whether the same right to Supreme Court review
should exist for courts-martial as for eriminal cases
in State and Federal courts.

(13) The necessity for, and effectiveness of, cor-
rectional programs designed to rehabilitate offenders
to continue service as members of the Armed Forces
after serving a court-martial sentence.

(14) The procedural protections for enlisted
menllbers of the Armed Forces who are carecer mili-
tary personnel and the power of commanding offi-
cers to deny reenlistment to such personnel who

have not yet qualified for retired pay.

*HR 1072 IH
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(15) Statistical data collection and analysis
with respect to c¢rime and sexual misconduet, sexual
harassment, and unlawful gender discrimination in
the Armed Forces, and whether such data is regu-
larly reported to the Federal Bureau of Investiga-
tion.

(16) The ability to exchange criminal records of
members of the Armed Forces among military courts
and other courts in the United States, and whether
information with respect to the criminal records of
‘members of the Armed Forces should regularly be
reported to the National Crime Information Center.

(17) Whether rulemaking committees that in-
clude civilian members and perform functions that
are similar to the functions performed by the rule-
making committees of the Judicial Conference of the
United States should be established for the military

Justice system.

'SEC. 4. REPORT.

Not later than one year after the date that all the
original members are appointed, the Commission shall
submit to the President and the Congress a report con- '
taining a detailed statement of t}'ne Commission’s findings
and conclusions and the Conlmi;siorl’s recommendations

for administrative and legislative action.

+HR 1072 IH
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SEC. 5. POWERS.,
(a) IIEARINGS AND SESSIONS.—The Commission
may, for the purpose of carrying out this Aect, hold such

hearings, sit and act at such times and places, take such

testimony, and receive such evidence as the Commission

considers appropriate. The Commission may administer
oaths to witnesses appearing before it.

(b) OBTAINING INFORMATION.— The C_ommission
may secure directly from any depaftmen_t or agency of the
United States information necessary to enable it to carry
out this Act. Upon request of the Chairman of the Com-
mission, the head of that department or agency shall fur-
nish that information to the Commission in a full and
timely manner. |

(¢) SUBPOENA POWER.—(1) The Commission may
issue a subpoena to require the attendance and testimony
of witnesses and the production of any evidence relating
to any matter under investigation by the Commission.

(2) If a person refuses to obey an order or subpoena .
of the Commission that is issued in connection with a
Commission hearing, the Commission may apply to the
United States district court in the Jjudicial district in which
the proceeding is held for an order requiring the person

to comply with the subpoena or'order.

*HR 1072 IH
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(d) ImMUNITY.— The Commission is an ageney of the
United States for purposes of part V of title 18, United
States Code (relating to immunity of witnesses).

(e) CONTRACT AUTHORITY —The Commission may
contract with and compensate government and private
agencies or persons for goods and services, without regard
to section 3709 of the Revised Statutes (41 U.S.C. 5).
SEC. 6. COMMISSION PROCEDURES.

(a) MEETINGS.—The Commission shall meet at the
call of the Chairman or a majority of its members.

(b) QUORUM.—Eight members of the Commission
shall constitute a quorum, but a lesser number may hold
hearings.

(c) DELEGATION OF AUT;IORITY.—Any member or
agent of the Commission may, if authorized by the Com-
mission, take any action that the Commission is author-
ized to take by this Act.

SEC. 7. PERSONNEL MATTERS. .

(a) PAY OF MEMBERS.—Members shall not be paid
by reason of their service as members.

(b) TRAVEL EXPENSES.—Each member shall receive
travel expenses, including pér diem in lieu of subsistence,
in accordance with seetions §702 and 5703 of title 5,
United States Code.

«HR 1072 IH
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(e) Strarr.—(1) The Commission may, without re-
gard to the provisions of title 5, United States Code, gov-
erning appointments in the competitive service, appoiht a
staff director and such additional personnel as may be
necessary to enable the Commission to perform its duties.

(2) The Commission may fix the pay of the staff di-
rector and other personnel without regard to the provi-
sions of chapter 51 and subchapter III of chapter 53 of
title' 5, United States Code, relating to classification of
positions and General Schedule pay rates, except that the
rate of pay fixed under this paragraph for the staff direc-
tor may not exceed the rate payable for level V of the Ex-

ecutive Schedule under section 5316 of such title and the

rate of pay for other personnel may not exceed the maxi-

mum rate payable for grade GS-15 of the General Sched-
ule.
SEC.. 8. OTHER ADMINISTRATIVE PROVISIONS.

(a) POSTAL AND PRINTING SERVICES.—The Com-
mission may use the United States mails and obtain print;.
ing and binding services in the same manner and under
the same conditions as other departments and agencies of
the United States. | |

(b) MISCELLANEOUS ADMINISTRATIVE AND SUP-
PORT SERVICES.—The Secrcta;'y of Defense shall furnish

the Commission, on a reimbursable basis, any administra-
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11
tive and support services necessary for the Commission to
carry out its duties under this Act.

(¢) EXPERTS AND CONSULTANTS.—The Commission
may procure temporary and intermittent services under
section 3109(b) of title 5, United States Code.

(d) STAFF OF FEDERAL AGENCIES.—Upon request
of the Commission, the head of any Federal department
or agency may detail, on a reimburéable basis, any of the
personnel of that department or agency to the Commission
to assist it in carrying out its duties under this Act.

(e) GIFTS, BEQUESTS, AND DEVISES.—The Commis-
sion may accept, use, and dispose of gifts, bequests, or
devises of services or property, both real and personal, for
the purpose of aiding or facilitating the work of the Com-
mission. Gifts, bequests, or devises of money and proceeds
from sales of other property received as gifts, bequests,
or devises shall be deposited in the Treasury and shall be
available for disbursement upon order of the Commission.
SEC. 9. PAYMENT OF COMMISSION EXPENSES,

(a) PAYMENT OUT OF DEPARTMENT OF DEFENSE
FUNDS.—The travel expenses and per diem allowances of
members and employees of the Commission, and the com-
pensation of employees of the Commission, shall be paid
out of funds available to the Department of Defense for

the payment of compensation, travel allowances, and per

*HR 1072 IH
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diem allowances, respectively, of civilian employees of the
Department of Defense. The other expenses of the Com-
mission shall be paid out of funds available to the Depart-
ment of Defense for the payment of similar expenses in-
curred by that Department.

(b) PROMPT TRANSFER OF FUNDS.—The Secretary
of Defense shall promptly transfer funds to the Commis-
sion for payment of expenses inéurred by the Commission
upon submission to the Department of Defense of the
amount of funds requested for such payment by the Chair-
man of the Commission.

SEC. 10. TERMINATION OF COMMISSION.

The Commission shall terminate not later than 90

days after submitting its report to the President and the

Congress pursuant to section 4.

@)

«HR 1072 [H



July 10, 1997

To: Melanie Sloan
From: Donna Edwards

re: potential provisions for VAWA 11

Here are the results of subcommittee meetings we’ve held on crime & VAWA fixes and military issues.
Obviously there may be more to come or amendments as we continue to meet.

I. VAWA Fixes
Amend 42 U.S.C. 3796gg-1 with a new (3) and redesignate (3) as (4):

(3) at least 5 percent of the amount granted shall be allocated to the nonprofit state domestic violence and/or
sexual-assault coalition in the state to facilitate participation of victim advocates in ¢k# statewide planning
and implementation activities under this subtitle.

Also in 42 U.S.C. 3796gg-1 insert new (e)

“(e) MONITORING AND COMPLIANCE.—The Director shall have the authority to deny
applications:

(1) that do not meet the requirements set forth in subsection (d); and
(2) for failure tgdiscuss-imdetaibatd provide documentation, including € memoranda of
understanding, for any collaborative efforts with other agencies or organizations.

REDESIGNATE LETTERS (e), (f), (g), and (h).
Amend 42 U.S.C. 3796gg-2 by adding at the end of (8) the following sentence:

The term “victim services” shall not include programs or activities that are targetted primarily for offenders.

Insert in Sec. 317.

EDUGATING YOUTH ABOUT DOMESTIC VIOLENCE.
T Ya) GENERAL PURPOSE.—For purposes of this section, the Secretary shall in consultation

with the Secretary of Education, implement a program for education of young people about domestic
violence and violence among intimate partners.

“(b) NATURE OF PROGRAM.—The Secretary shall implement the program at primary
schools, middle schools, secondary schools, and institutions or higher education. The program shall be
implemented in consultation with educational experts, legal and psychological experts on battering, and
victim advocate organizations such as battered women’s shelters, State coalitions and resource centers.

“(c) AUTHORIZATION OF APPROPRIATIONS.—There is authorized to be appropriated to

carry out this section $XXX.
II. Supervised Visitation

Safe Visitation Act

Sec. |. Purposes

1) To protect children from the trauma of witnessing or experiencing violence, sexual abuse, neglect,
abduction, rape or death during parent/child visitation and/or visitation exchanges.



2)

3)

Sec.

1
2)

3)

4)

5)
6)

8)

9)
10)

Sec.

(a)

(b)

(©

To protect victims of domestic violence from experiencing further violence during child visitation or
and/or visitation exchanges.

To provide an ongoing safe haven for parents and-children during visitation or visitation exchanges.
2. Findings

Family violence does not necessarily cease when family victims are legally separated by divorce or
otherwise not sharing a household.

During separation and divorce, family violence often escalates, and child custody and visitation become
the new forum for the continuation of abuse.

Current child custody and visitation laws are based on incorrect assumptions that divorcing or
separating parents share equal positions of power and control. These assumptions are particularly
faulty when there is a history of domestic violence. The abused spouse or intimate partners divorcing
and separating under such circumstances may continue to experience violence which is exacerbated by
and often escalates during child visitation and/or visitation exchanges.

Some perpetrators of violence use the children as pawns to control the abused party and to commit
more violence during separation and/or divorce.

Approximately 90 percent of children in homes in which their mothers are abused witness the abuse.
Women and children are at an elevated risk of violence during the process of separation and/or divorce.
Fifty to 70 percent of men who abuse their spouses or partners also abuse their children.

Up to 75 percent of all domestic assaults reported to law enforcement agencies were inflicted after the
separation of the couple.

In one study of spousal homicide, over half of the male defendants were separated from their victims.
Seventy-three percent of battered women seeking emergency medical services do so after separation.

4 Grants to States to Provide for Supervised Visitation Centers

IN GENERAL. — The Secretary of Health and Human Services (hereafter referred to in the Act as the
“Secretary”) is authorized to award grants to states to enable states to enter into contracts and
cooperative agreements with public or private nonprofit entities to assist such entities in establishing
and operating supervised visitation centers for the purposes of facilitating supervised visitation and
visitation exchange.

CONSIDERATIONS. — In awarding such grants, contracts and cooperative agreements, under
subsection (a), the Secretary shall take into account —

(1) The number of families to be served by the proposed visitation center to be established under
the grant, contract or agreement;

(2) the extent to which supervised visitation centers serve underserved populations.

(3) the extent to which the applicant demonstrates cooperation and collaboration with advocates
in the local community served, including the state domestic violence coalition, state sexual
assault coalition, local shelters and programs for domestic violence and sexual assault victims.

USE OF FUNDS. -

(1) TN GENERAL. -- Amounts provided under a grant, contract or cooperative agreement
awarded under this section shall be used to establish supervised visitation centers and for the
purposes described in section 1. In using such amounts, grantees shall target the
economically disadvantaged and those individuals who could not otherwise afford such
visitation services. Other individuals shall be permitted to use the services provided by the
center on a sliding fee basis.

(2) The Secretary shall award grants, contracts and cooperative agreements under this Act in
accordance with such regulations as the Secretary may promulgate. The applicant shall:

(A) demonstrate recognized expertise in the area of family violence and a record of high
quality service to victims of domestic violence and sexual assault; and

(B) be an entity located in the state or locality where state law requires the court to
consider evidence of domestic violence, whether or not there is a conviction of any



offense of domestic violence or child abuse or the existence of an order of protection
against domestic violence, in making a custody decision.

(C) demonstrate collaboration with and support of the state domestic violence coalition,
sexual assault coalition and local domestic violence and sexual assault shelter or
program in the locality in which the supervised visitation center will be operated.

(d) REPORTING. — Not later than 60 days after the end of each fiscal year, the Secretary shall report to
the Congress information concerning:

(1) number of persons served and number of persons turned away from services
categorized by state and type of presenting problem that underlies the need for
supervised visitation and/or visitation exchange (eg, domestic violence, child abuse,
sexual assault, emotional or other physical abuse, or combinations of factors).

(2) supervised visitation or visitation exchange ordered by custody determination under a
separation or divorce decree or protection order; through child protection services;
or social services

(3) other appropriate information designated in regulations promulgated by the
Secretary. :

(4) safety and security problems occurring during the reporting period.

(e) Authorization of Appropriations.

(1) IN GENERAL. - For the purpose of awarding grants, contracts and cooperative agreements
under this Act, there are authorized to be appropriated $75,000,000 for fiscal year 1998,
$85,000,000 for fiscal year 1999, $95,000,000 for fiscal year 2000.
(2) DISTRIBUTION.—Of the amounts appropriated under subsection (1) for each fiscal year, not
less than 90 percent shall be used to award grants, contracts, or cooperative agreements.
DISBURSEMENT.—Amounts appropriated under this Act shall be disbursed as categorical grants through
the Secretary.

I1I. Military

amend Title 10, Chaper 47, Article 128, paragraph 54b(3), to include a new offense of domestic violence:

“(d) Domestic Violence Assault
(i) That the accused did cause physical harm to a spouse or intimate partner;
(ii) or place a spouse or intimate partner in fear of physical harm;

(iii) or cause a spouse or intimate partner to engage involuntarily in sexual activity by force, threat
of force, or duress.”

Amend Title 10, Chapter 47, Article 133, paragraph 54 (e) by adding to the maximum punishmént as
_ follows:

“(10) Domestic Violence Assault. Dishonorable discharge, forfeiture of all pay and allowances, and
confinement for up to 10 years.”

Amend Chapter 53, Section 1059, (e)(A) as follows:

“...convicted by a court-martial fora for any offense which includes dependent-abuse effense a @
underlying or principal factor ...”

Amend Chapter 53, Section 1059,'(e)(A) as follows: \

“...(if the underlying or principal basis for the separation includes a dependent abuse offense)...”

Amend Chapter 53, Section 1059, (g)(2) in the last line as follows:



«...period of eligibility for such payments, the Secretary may ret resume such payments if the Secretary
determines that there was ongoing abuse. Such determinations for resuming payments shall be reviewed on
a case-by-case basis by the Secretary.

IV. Other

The United States Sentencing Commission shall study the following and report to the Congress:

LTSI
(1) sentences given to mgundm incarcerated in federal and state prison for assault or homicide
related crimes in which the relationship to the victim was a spouse, former spouse or intimate partner.
(2) the effect of illicit drugs and alcohol on domestic violence and the sentences imposed for offenses
involving such illicit drugs and alcohol where domestic violence occurred.

(3) analysis delineated by race, gender, type of offense, and or other categories that would be useful for
understanding the problem.

(4) recommendations with respect to the offenses described in this section.



Sloan, Melanie

From: DEdwards[SMTP:DEdwards@news.mintz.com)
Sent: Monday, July 14, 1997 4:05 PM

To: Sloan, Melanie

Subject: more military stuff

thought | sent thi
again. stuffidid not p
virus.

really tell from my log, so here it is
isk that had been wiped out by my

amend Title 10, Chapter 55, Section 1076(e)(1) as follows:

"Any abused dependent of a former member of a uniformed service
described in paragraph (4) shall for the full period of transitional
compensation be furnished with medical or denal care for the treatment
of illness or injuries in facilities of the uniformed services under the
same benefits to which the dependent would be entitled if the former
service member had not been removed from the armed services."

Page 1



Sloan, Melanie

From: DEdwards[SMTP:DEdwards@news.mintz.com]

Sent: Monday, July 14, 1997 3:48 PM

To: Sloan, Melanie

Subject: more military stuff

Here's something | include that had been wiped off of my disk

amend Title 10, Chapter 55, Section 1076(e)(1) as follows:

Any abused dependent of a former member of a uniformed service described
in paragraph (4) shall for the full period of transitional compensation

pe furnished with medical or dental care for the treatment of iliness or
injuries in facilities of the uniformed services with the same benefits

as were in place for the dependent during the period of active service

of the former member of the uniformed service.

Page 1
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IN THE SENATE OF THE UNITED STATES

Leany (for himself and Mr. KENNEDY) introduced the following bill;
which was read twice and referred to the Committee on

A BILL

To enhance rights and protections for victims of crime.

Be 1t enacted by the Senate and House of Representa-
tives of the United States of America 1n Congress assembled,

SECTION 1. SHORT TITLE; TABLE OF CONTENTS.

(a) SHORT TITLE.—This Act may be cited as the

“Crime Victims Assistance Ac_t”.

(b) TABLE OF CONTENTS.—The table of contents for

this Act is as follows:

Sec. 1. Short title; table of contents.

Sec. 2. Definitions. \
\

TITLE I—VICTIM RIGHTS

Subtitle A—Amendments to Title 18, United States Code

Sec. 101. Right to be notified of detention hearing and right to be heard on
the issue of detention.
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(3) the term “Indian tribe” has the same mean-
ing as in section 4(e) of the Indian Self-Determina-
tion and Education Assistance Aect (25 U.S.C.
450b(e));

(4) the term “Judicial Conference” means the
Judicial Conference of the United States establishéd
under section 331 of title 28, United States Code;

| (5) the term “law enforcemént officer” means
an individual authorized by law to engage in or su-
pervise the prevention, detection, investigation, or
prosecution of any violation of law, and includes cor-

rections, probation, parole, and judicial officers;

(6) the term “Office of Vietims of Crime”

-means the Office of Victims of Crime of the Depart-

ment of Justice;

(7) the term “State’” means each of the several
States of the United States, the District of Colum-
bia, the Commonwealth of Puerto Rico, the Virgin
Islands, Guam, American Samoa, and the Common-
wealth of the Northern Mariana Islands;

(8) the term “unit of local government’” means
any— |

(A) city, county, to‘{mship, town, borough,
parish, village, or other general purpose politi-

cal subdivision of a State; or
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1 TITLE I—VICTIM RIGHTS

2 Subtitle A—Amendments to Title

3 18, United States Code

4 SEC. 101. RIGHT TO BE NOTIFIED OF DETENTION HEARING

5 'AND RIGHT TO BE HEARD ON THE ISSUE OF

6 DETENTION. |

7 Section 3142 of title 18, United States Code, is

8 amended by adding at the end the follo\ﬁng:

9 “(k) NOTIFICATION OF RIGHT T0 BE HEARD.—

=10 “(1) IN GENERAL.—In any case involving a de-

11 fendant who is arrested for a felony offense involving
12 death or serious bodily injury to any person, or a
13 threat of death or serious bodily injury to any per-
14 son, in which a detention hearing is scheduled pur-
15 suant to subsection (f)—
16 “(A) the Government shall make a reason-
17 able effort to notify the victim of the hearing,
18 and of the right of the victim to be heard on
19 the issue of detention; and |
20 “(B) at the hearing under subsection (f),
21 the court shall inquire of the Government as to
22 whether the efforts at notification of the vietim
23 under subparagraph (A)'were successful and, if
24 so, whether the victim wishes to be heard on
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SEC. 103. ENHANCED RIGHT TO ORDER OF RESTITUTION.

Section 3664(d)(2)(A)(iv) of title 18, United States
Code, is amended by insgrting “ and the right of the vie-
tim (or the family of a vietim who is deceased or incapaci-
tated) to attend the sentencing hearing and to make a
statement to the court at the sentencing hearing” before
the semicolon.

SEC. 104. RIGHT TO BE NOTIFIED OF ESCAPE OR RELEASE
FROM PRISON.

- (a) IN GENERAL.—Chapter 315 of title 18, United
States Code, is amended by adding at the end the follow-
ing:

“§4286. Right of victims of crime to be notified of re- |
lease or escape of defendant
“(a) IN GENERAL.—In any case involving a defend-
ant who is incarcerated in a Federal prison facility pursu-
ant to a judgment of conviction for a felony offense involv-
ing death or serious bodily injury to any person, or a
threat of death or serious bodily injury to any person, the
Bureau of Prisons shall make a reasonable effort to notify.
the vietim of the impending release from custody of the

defendant, or, if applicable, the escape from custody of

the defendant. '

“(b) TIMING AND CONTENTS OF NOTIFICATIONS.—

In carrying out this section, the Bureau of Prisons shall

ensure that—
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(1) in subsection (a)—

(A) in paragraph (1), by striking “as pro-
vided in paragraph (2)” and inserting ‘‘as pro-
vided in paragraph (3)"’;

(B) by redesignating paragraph (2) as
paragraph (3); |

(C) by inserting after paragraph (1) the
following:

“(2) Whoever uses physical force or the threat

of physical force, or attempts to do so, with intent

to—

“(A) influence, delay, or prevent the testi-
mony of any person in an official proceeding;
“(B) cause or induce any person to—

‘(1) withhold testimony, or withhold a
record, document, or other object, from an
official proceeding;

“(ii) alter, destroy, mutilate, or con-
ceal an. object with intent to impair the ob-
jeet’s integrity or availability for use in an
official proceeding;

“(iii) evade legal process summoning
that person to appear as a witness, or to
produce a record, document, or other ob-

ject, in an official proceeding; and
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1 Subtitl'e B—Amendments to Fed-

2  eral Rules of Criminal Proce-
3 dure
4 SEC. 121. RIGHT TO BE NOTIFIED OF PLEA AGREEMENT
5 AND TO BE HEARD ON MERITS OF THE PLEA
6 AGREEME&T.
7 (a) IN GENERAL.—Rule 11 of the Federal Rules of
8 Criminal Procedure is amended by adding at the end the
9 following:
10 “(1) RIGHTS OF VICTIMS.—
11 “(1) IN GENERAL.—In any case involving a de-
12 " fendant who is charged with a felony offense involv-
13 ing death or serious bodily injury to any person, or
14 a threat of death or serious bodily injury to ariy per-
15 son—
16 “(A) the Government, prior to a hearing at
17 which a plea of guilty or nolo contendere is en-
18 tered, shall make a reasonable effort to notify -
19 : the victim of—
20 “(i) the date and time of the hearing;
21 and _
22 “(ii) the right of the victim to attend
23 the hearing and to address the court; and
24 “(B) if the vietim attends a hearing de-

25 scribed in subparagraph (A), the court, before
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Congress a report containing recommendations
for amending the Federal Rules of Criminal

Procedure to provide enhanced opportunities for

victims of felony offenses involving death or se-

rious bodily injury to any person, or the threat
of death or serious bodily injury to any persoxi,
to be heard on the issue of whether or not the -
court should accept a plea “of guilty or nolo
contendere.

(B) INAPPLICABILITY OF OTHER LAW.—
Chapter 131 of title 28, United States Code,
does not apply to any recommendation made by
the Judicial Conference under this paragraph.

(3) CONGRESSIONAL ACTION.—Except as other-

wise provided by law, if the Judicial Conference—

(A) submits a report in eccordance with
paragré.ph (2) containing recommendations de-
seribed in that paragraph, and those rec- .
ommendations are the same as the amendment
made by subsection (a), then the amendment
made by subsection (a) shall become effective
30 days after the date on which the rec-
ommendations are submitted to Congress under

paragraph (2);
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(1) in subsection (b)—
(A) in paragraph (4), by striking subpara-
graph (D) and inserting the following:
“(D) a victim impact statement, identify-
ing, to the maximum extent practicable—

“(i) each victim of the offense;

“(ii) an itemized account of any eco-
nomic loss suffered by each victim as a re-
sult of the offense;

“(iii) any physical injury suffered by
each vietim as a result of the offense,
along with its seriousness and permanence;

“(iv) a description of any éhange in
the personal welfare or familial relation-
ships of each victim as a result of the of-
fense; and

“(v) a description of the impact of the
offense upon each victim.”; and
(B) by adding at the end the following:

“(7) VICTIM IMPACT STATEMENTS.—
“(A) IN GENERAL.—Any probation officer
preparing a presentence report shall—

“(i) make a reaspnable effort to notify

each vietim of the offense that such a re-
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heard under subdivision (c)(1), and” before “the
right of allocution”.
(b) EFFECTIVE DATE.—

(1) IN GENERAL.—The amendments made by
subsection (a) shall become effective as provided in
paragraph (3).

(2) ACTION BY JUDICIAL CONFERENCE.—

(A) RECOMMENDATIONS.—Not later than

180 days after the date of enactment of this

Act, the Judicial Conference shall submit to

Congress a report containing recommendations

for amending the Federal Rules of Criminal

Procedure to provide enhanced opportunities for

vietims of felony offenses involving death or se-

rious bodily injury to any person, or the threat
of death or serious bodily injury to any person,
to participate during the presentencing phase of
the criminal process.

(B) INAPPLICABILITY OF OTHER LAW.—

Chapter 131 of title 28, United States Code,

does not apply to any recommendation made by

the Judicial Conference under this paragraph. |

(3) CONGRESSIONAL ACTION.—Except as other-

wise provided by law, if the Judicial Conference—
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(4) APPLICATION.—Any amendment made pur-
suant to this section (including any amendment
made pursuant to the recommendations of the Unit-
ed States Sentencing Commission under paragraph
(2)) shall apply in any proceedin.g commenced on or

after the effective date of the amendment.

SEC. 123. RIGHTS OF NOTIFICATION AND ALLOCUTION AT A

PROBATION REVOCATION HEARING.

(a) IN GENERAL.—Rule 32.1 of the Federal Rules

=10 of Criminal Procedure is amended by adding at the end
11 the following:

12
13
14
15
16
17
18
19
20
21
22
23
24

“(d) R1GHTS OF VICTIMS.—

“(1) IN GENERAL.—At any hearing pursuant to
subsection (a)(2) involving one or more persons who
have been convicted of a felony offense involving
death or serious bodily injury to any .person, or a
threat of death or serious bodily injury to any per-
son, the Government shall make reasonable effort to
notify the vietim of the offense of—

“(A) the date and time of the hearing; and
“(B) the right of the victim to attend the
hearing and to address the court regarding
whether the terms or conditions of probation or

supervised release should be modified.
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1 (b) EFFECTIVE DATE.—
2 (1) IN GENERAL.—The amendment made by
3 subsection (a) shall become effective as provided in
4 paragraph (3).
5 (2) ACTION BY JUDICIAL CONFERENCE.—
6 (A) RECOMMENDATIONS.—Not later than
7 180 days after the date of enactment of this
8 Act, the Judicial Conference shall submit to
9 Congress a report containing recommendations
10 for amending the Federal Rules of Criminal
11 Procedure to ensure that reasonable efforts are
12 made to notify victims of felony offenses involv-
13 ing death or serious bodily injury to any person,
14 or the threat of death or serious bodily injury
15 to any person, of any'revocat.ion hearing held
16 pursuant to rule 32.1(a)(2) of the Federal
17 Rules of Criminal Procedure.
18 (B) INAPPLICABILITY OF OTHER LAW.—
19 Chapter 131 of title 28, United States Code,
20 does not apply to any recommendation made by
21 the Judicial Conference under this paragraph.
22 (3) CONGRESSIONAL ACTION.—Except as other-
23 - wise provided by law, if the Ju\dicial Conference—
24 (A) submits a report in accordance with

25 paragraph (2) containing recommendations de-
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1 ed States Sentencing Commission under paragraph

2 (2)) shall apply in any proceeding commenced on or
3 after the effective date of the amendment.

4 Subtitle C—Amendment to Federal
5 Rules of Evidence

6 SEC. 131. ENHANCED RIGHT TO BE PRESENT AT TRIAL.

7 (a) IN GENERAL.—Rule 615 of the Federal Rules of
8 Evidence is amended— |

9 (1) by striking “At the request” and inserting
=10 the following:

11 ‘“(a) IN GENERAL.—Except as provided in subsection

12 (b), at the request’’;

13 (2) by striking “This rule” and inserting the

14 following: o

15 “(b) EXCEPTIONS.—SubsectiQn (a)”’;

16 (3) by striking ‘“‘exclusion of (1) a party’” and

17 inserting the following: ‘“‘exclusion of—

18 “(1) a party’’;

19 (4) by striking “person, or (2) an officer” and
- 20 | inserting the following: ‘‘person;

21 “(2) an officer”’;

22 (5) by striking “attorney, or (3) a person” and

23 - inserting the following: “attoiney;

24 “(3) a person’’;
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necessary to maintain order during a court proceed-
ing; or |

“(2) to limit or otherwise affect the ability of
a witness to be present during court proceedings

pursuant to section 3510 of title 18, United States
Code.”. ' |

(b) EFFECTIVE DATE.

(1) IN GENERAL.—The amendments made by
subsection (a) shall become effective as provided in
paragraph (3).

(2) ACTION BY JUDICIAL CONFERENCE.—

- (A) RECOMMENDATIONS.—Not later than

180 days after the date of enactment of this

Act, the Judicial Conference shall submit to

~Congress a report containing recommendations
for amending the Federal Rules of Evidence to
provide enhanced opportunities for victims of
~ felony offenses involving death or serious bodily -
injury to any person, or the threat of death or
serious bodily injury to any person, to attend
judicial proceedings, even if they may testify as

a witness at the proceeding.

(B) INAPPLICABILITY OF OTHER LAW.—

Chapter 131 of title 28, United States Code,
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(C) fails to comply with paragraph (2), the
amendments made by subsection (a) shall be-
come effective 360 days after the date of enact-

ment of this Act. |
(4) APPLICATION.—Any amendment made pur-
suant to this section (including any amendmenf
made pursuant to the recommendations of the Unit-
ed States Sentencing Commissioﬁ under paragraph

(2)) shall apply in any proceeding commenced on or

after the effective date of the amendment.

Subtitle D—Remedies for
Noncompliance
SEC. 141. REMEDIES FOR NO&COMPLIANCE.

(a) GENERAL LIMITATION.—Any failure to comply
with any amendment made by this Act shall not give rise
to a claim for damages, or any other action against the
United States, or any employee of the United States, any
court official or officer of the court, or an entity contract- -
ing with the United States, or any action seeking a rehear-
ing or other reconsideration of action taken in connection
with a defendant.

(b) REGULATIONS TO ENSURE COMPLIANCE.—

(1) In GENERAL.—Not\vXthsfanding subsection

(a), not later than 1 year after the date of enact-

ment of this Aect, the Attorney General and the
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ultimate arbiter of the complaint, and there
shall be no judicial review of the final decision

of the Attorney General by a complainant.

SEC. 142. PILOT PROGRAMS TO ESTABLISH OMBUDSMAN

PROGRAMS FOR CRIME VICTIMS.
(a) DEFINITIONS.—In this section:

(1) DIRECTOR.—The term ‘‘Director” means
the Director of the Office of Victims of Crime.

(2) OFFICE.—The term “Office” means the Of-
fice .of Victims of Crime.

(3) QUALIFIED PRIVATE ENTITY.—The term
“qualified private entity” means a private entity
that meets such requirements as the Attorney Gen-
eral, acting through the Director, may establish.

(4) QUALIFIED UNIT OF STATE OR LOCAL GOV-
ERNMENT.—The term “qualified unit of State or
local government” means a unit or a State or local
government that meets such requirements as the At-
torney General, acting through the Director, may es-
tablish.

(5) VoicE CENTERS.—The term ‘“VOICE Cen-
ters” means the Vietim Ombudsman Inforrhation
Centers established under thé, program under sub-
section (b).

(b) P1LOoT PROGRAMS.—
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(B) CONTENTS OF AGREEMENT.—The
agreement referred to in subparagraph (A)
shall specify that—

(i) the VOICE Center shall be estab-
lished in accordance with this section; and
(11) except with respect to meeting ap:-
plicable requirements of this section con-

cerning carrying out the duties of a

VOICE Center under this section (includ-

ing the applicable reporting duties under

subsection (c) and the terms of the agree-
ment) each VOICE Center shall operate
independently of the Office; and

(C) the Office shall have no supervisory or

decisionmaking authority over the day-to-day

operations of a VOICE Center.
(c) OBJECTIVES.—

(1) MissiON.—The mission of each VOICE
Center established uﬁder a pilot program under this
section shall be to assist a victim of a Federal or
State erime to ensure that the vietim—

(A) is fully apprised of the rights of that
victim under applicable ‘}F\l‘ederal or State law;

and
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fairness, dignity, and compassion throughout
the eriminal justice process. |
(d) OVERSIGHT.—
(1) TECHNICAL ASSISTANCE.—The Office may
provide technical assistance to each VOICE Center.
(2) ANNUAL REPORT.—Each qualified private
entity or qualified unit of State or local government
that carries out a pilot program to establish and op-
erate a VOICE Center under this section shall pre-
pare and submit to the Director, not later than 1
year after the VOICE Center is established, and an-
nually thereafter, a report that—
(A) describes in detaii the activities of the
VOICE Center during the preceding year; and
(B) outlines a strategic plan for the year
following the year covered under subparagraph
(A).
(e) REVIEW OF PROGRAM EFFECTIVENESS.—
(1) GAO sTUDY.—Not later than 2 years after
fhe date on which each VOICE Center established

under a pilot program under this section is fully

operational, the Comptroller General of the United
States shall conduct a review of each pilot program
carried out under this section to determine the effec-

tiveness of the VOICE Center that is the subject of
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1 the amounts collected pursuant to sections 3729 through

2 3731 of title 31, United States Code (commonly known
3 as the “False Claims Act”), may be used by the Director
4 to make grants under subsection (b).
s TITLE II—VICTIM ASSISTANCE
6 INITIATIVES |
7 SEC. 201. INCREASE IN VICTIM ASSISTANCE PERSONNEL.
8 There are authorized to be appropriated such sums
9 as may be necessary to enable the Attorney General to—
=-10 (1) hire 50 full-time or full-time equivalent em-
11 ployees fo serve victim-witness advocates to provide .
12 assistance to victims of any criminal offense inves-
13 tigated by any department or agency of the Federal |
14 Government; and
15 (2) provide grants through the Office of Victims
16 of Crime to qualified private entities to fund 50 vie-
17 tim-witness advocate positions within those organiza-
18 tions.

19 SEC. 202. INCREASED TRAINING FOR STATE AND LOCAL

20 LAW ENFORCEMENT, STATE COURT PERSON-
21 NEL, AND OFFICERS OF THE COURT TO RE-
22 SPOND EFFECTIVELY TO THE NEEDS OF VIC-
23 TIMS OF CRIME. by

24 Notwithstanding any other provision of law, amounts

25 collected pursuant to sections 3729 through 3731 of title



- O:\KOR\KOR97.372

W &0 ~1 O o AWy -

p— Pt p— o ':v'—-
H w [ &) — o

15
16
17
18

19

20
21
22
23
24

S.L.C.
37

fices, State courts, county jails, State correctional institu-
tions, and qualified private entities, to develop and imple-
ment state-of-the-art systems. for notifying vietims of
crime of important dates and developments relating to the
criminal proceedings at issue.

“(b). FALSE CrLAIMS AcCT.—Notwithstanding anjr
other provision of law, amounts collected pursuant to sec-
tions 3729 through 3731 of title 31, United States Code
(commonly known as the ‘False Claims Act’), may ble used
for grants under this section.”.

(b) VioLENT CRIME REDUCTION TRUST FUND.—
Section 310004(d) of the Violent Crime Control and Law
Enforcement Act of 1994 (42 U.S.C. 14214(d)) is amend- |
ed— \

(1) in the first paragraph designated as para-
graph (15) (relating to the definition of the term
“IFederal law enforcement program’’), by striking
“and” at the end;

(2) in the first paragraph designafed as para-
graph (16) (felating to the definition of the term
“I'ederal law enforcement program’), by striking
the period at the end and inserting *; and”’; and

(3) by inserting after thc\? first baragraph des-
ignated as paragraph (16) (relating to the definition
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(A) the need for and the potential impact
of all legislation introduced in either the House
of Representatives or the Senate for amending
the Constitution of the United States to estab-

lish rights for victims of crime, which shall in-

~clude an examination of, among other issues—

(i) the means of enforcing those con-
stitutional rights; -

(1) the financial cost to the States of
establishing and enforcing those constitu-
tional rights, including any cost to prosecﬁ-
tors, law enforcement officials, corrections
officials, and the criminal and civil justice |
system;

(iii) the likely effects of a constitu-
tional amendment on the administration of
justice at the Federal, State, and local lev-
els, including any effeet on prosecutorial .
and judicial functions and any effect on
the rights of the accused,;

(iv) whether alternative means to an
amendment to the Constitution, such as
legislation, regulation, Executive order, or
action by State or local government, could

achieve the same goal of providing en-
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ensure the passage of victims’ rights legis-
lation; |

(iv) the implementation problems, ‘if
any, that have resulted from the passage of
State constitutional amendments or the en-
actment of State laws establishing en;
hanced rights and protections for victims
of crime; and

(v) the extent to which the Constitu-
tion of the United States has served as a
barrier to the exercise of rights established
by State constitutional amendments or
laws establishing enhanced rights and pro- |
tections for victims of crime.

(2) REPORT.—

(A) IN GENERAL.—Not later than 2 years

after the date on which the seventh initial mem-

ber is appointed to the Commission in accord-

ance with this section,- the Commission shall
submit to Congress a report describing the find-
ings of the Commission with respect to the
study conducted under paragraph (1).

(B) RECOMMENDATIQNS.—_The report sub-
mitted to Congress under this paragraph shall

include recommendations of the Commission for



O:\KOR\KOR97.372

O 00 1 & W A W N =

,_‘,_‘p_cp—l)—‘h‘)—l):‘
RN RBZ% x 3 3G 5 6 0 2 o

S.LC.
43

(1) IN GENERAL.—Subject to clause
(ii), each member of the Commission who
is an officer or employee of the Federal
Government shall serve without additional
compensation for the service of that mem-
ber as an officer or employee of the United
States, but shall be reimbursed for travel,
subsistence, and other riecessary expenses
ineurred in the performance of duties vest-
ed in the Commission.

(11) LIMITATION.—A member referred
to in clause (i) may not receive reimburse-
ment for expenses in amounts in excess of |
the maximum amounts authorized under
section 456 of title 28, United States
Code.

(B) PRIVATE MEMBERS.—

(1) IN GENERAL.—Subject to clause
(ii), members of the Commission whé are
not officers or employees of the Federal
Government shall receive—

(I) a per diem of $200 for each
day (including: travel time) during

which the member is engaged in the
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Code, governing appointments in the competi-
tive service or the provisions of chapter 51 and
subchapter III of chapter 53 of such title relat-
ing to classification and General Schedule pay
rates.

(B) CoMPENSATION.—Compensation of
personnel appointed under this subsection shall
not exceed the annual maximum rate of base
pay for a position above GS-15 of the General
Schedule under section 5108 of title 5, United
States Code.

(8) EXPERTS AND CONSULTANTS.—The execu-
tive director appointed under paragraph (6) may
procure personal services of experts and consultants
as authorized by section 3109 of title 5, United

States Code, at rates not to exceed the highest level

- payable under the General Schedule pay rates under

section 5332 of title 5, United States Code.

(9) SERVICES.—The Administrative Office of
the United States Courts- shall provide administra-
tive services, including financial and budgeting serv-
ices, for the Commission on a reimbursable basis.
The Federal Judicial Center s‘hall provide necessary

research services to the Commission on a reimburs-

able basis.
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(£) TERMINATION.—The Commission shall terminate
on the date which is 90 days after the date on which a
report is submitted to Congress under subsection (b)(2).
(g) CONGRESSIONAL CONSIDERATION.—Not later
than 60 days after the date on which the Commission sub-
mits a report to Congress under subsection (b)(2), the'

Committee on the Judiciary of the Senate and the Com-

- mittee on the Judiciary of the House of Representatives

shall conduct a joint hearing to assess the report.

(h) AUTHORIZATION OF APPROPRIATIONS.—There is
authorized to be appropriated to the Commission, to re-
main available until expended, $2,000,000 to carry out
this section.

SEC. 205. AMENDMENTS TO VICTIMS OF CRIME ACT OF
1994.

(a) CRIME VICTIMS F'UND.—Section 1402 of the Vie-
tims of Crime Act of 1994 (42 U.S.C. 10601) is amend-
ed—

' (1) in subsection (b)—
“(A) in paragraph (3), by striking “and” at
the end;
(B) in paragraph (4), by striking the pe-
riod at the end and inserting *; and”’; and

(C) by adding at the end the folloiving:
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1 (A) in each of paragfaphs (1) and (2), by
2 striking “40” and inserting “60"’; and
3 (B) in paragraph (3), by inserting “and
4 . evaluation” after “administration”; and
5 (2) in subsection (b)(7), by inserting “because
6 the identity of the offender was not determined be-
7 yond a reasonable doubt in a criminal trial, because
8 criminal charges were not brought against the of-
9 fender, or” after “deny compensation to any vietim”'.
=10 (¢) CRIME VICTIM ASSISTANCE.—Section 1404 'of the
Il Vietims of Crime Act of 1994 (42 U.S.C. 10603) is
12 amended—
13- (1) in subsection (¢)—
14 (A) in paragraph (1)—
15 (1) by'striking the comma after “Di-
16 rector’”’;
17 (11) by inserting “or enter into cooper-
" 18 ative agreements” after “make.grants”;
19 (iii) by striking subparagraph (A) and
20 inserting the following:
21 “(A) for demonstration projects, evalua-
22 tion, training, and technical assistance services

23 - to eligible organizations;"’y
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(2) in subsection (d)—

(A) by striking paragraph (1) and insért-
ing the following:

“(1) the term ‘State’ includes—

“(A) the District of Columbia, the Com-
monwealth of Puerto Rico, the United States
Virgin Islands, and any other. territory or pos-
session of the United States; and

“(B) for purposes of a subgrant u.nder
subsection (a)(1) or a grant or cooperative
agreement under subsection (¢)(1), the United
States Virgin Islands and any agency of the
government of the District of Columbia or the |
Federal Government performing law enforce-
ment functions in and on behalf of the Distriet
of Columbia.”; _

(B) in paragraph (2)—

(i) in su.bparagraph (C), by sti‘iking _

“and” at the end; and

(ii) by adding at the end the follow- -
ing: |

“(E) public awareness and education and
crime prevention activities that promote, and
are conducted in conjunction with, the provision

of victim assistance; and
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“(C) tribal .organization;
“(D) organization—

(i) described in section 501(c) of the
Internal Revenue Code of 1986; and

“(i1) exempt from taxation under sec-
tion 501(a) of such Code; or
“(E) other entity that the Director deter-

mines to be appropriate.”.

(d) COMPENSATION AND ASSISTANCE TO VICTIMS OF
TERRORISM OF MASS VIOLENCE.—Section 1404B of the
Victims of Crime Act of 1994 (42 U.S.C. 10603b) is
amendéd—

(1) in subsection (a), by striking “1404(a)” and |
inserting “1402(d)(4)(B)"’; and
(2) in  subsection (b), by striking

“1404(d)(4)(B)” and inserting “1402(d)(4)(B)".
SEC. 206. TECHNICAL CORRECTION. |

Section 233(d) of the Antiterrorism and Effective _
Death Penalty Act of 1996 (110 Stat. 1245) is amended
by striking “1 year after the date.of enactment of this
Act” and inserting *“October 1, 1999”.

SEC. 207. SERVICES FOR VICTIMS OF CRINIE AND DOMES-
TIC VIOLENCE._ \".
Section 504 of Public Law 104-134 (110 Stat. 1321

132 et seq.) shall not be construed to prohibit a recipient
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1 tice system and related eriminal justice agencies to im-

2 prove the capacity of the system and agencies to— :

3 (A) protect the community served by the
4 system and agencies; and

5 (B) ensure accountability of the offender
6 and the system. |
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IN THE HOUSE OF REPRESENTATIVES

Mrs. MALONEY of New York introduced the following bill; which was referred
to the Committee on

A BILL

To

1 Be it enacted by the Senate and House of Representa-
2 tives of the United States of America in Congress assembled,
SECTION 1. SHORT TITLE.
This Act may be cited as the “Older Women's Protec-
tion from Violence Act of 1977

The Congress finds that—

3

4

5

6 SEC. 2. FINDINGS.
7

8 (1) more than one million women age 65 and
S

over are victims of abuse each year;

G

Y AW
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(2) the reported incidence of elder abuse in
America increased by 94 percent between 1986 and
1991 and is expected to grow in the future;

(3) it is estimated that at least 5 percent of the
nation’s elderly are victims of moderate to severe
abuse and the rate for all forms of abuse may be as
high as 10 percent;

(4) elder abuse is severely underreported with 1
in 5 cases being reported in 1980 and 1 in 8 cases
being reported now;

(5) elder abuse takes on many forms, including
physical abuse, sexual abuse, psychological (emo-
tional) abuse, neglect (active and passive), and fi-
nancial abuse;

(6) many older persons, particularly women and
minorities, fail to report abuse because of shame or
previously unsatisfactory experiences with police, dis-
trict attorneys?k:? ;o'cial Workersﬁ&ﬁg‘hlgﬁed sensitiv-
ity to the concerns or needs of older people;

(7) many older persons fail to report abuse be-
cause they are dependent on their abusers and fear
being abandoned or institutionalized;

(8) identification of elder abuse is difficult be-

an D g :
cause,\erd;-s are not tied into mams social networks,

e.g., schools or jobs; and

v
]

202 225 4743

F.4ar710
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1 (9) older persons critically need protection

(30

against abuse, neglect, and exploitation.
SEC. 3. ELDER ABUSE PREVENTION PROGRAM.

Section 702(b) of the Older Americans Act of 1965
(42 U.S.C. 3058a(b)) is amended to read as follows:

3

4

5

6 ¢“(h) PREVENTION OF ELDER ABUSE, NEGLECT, AND
7 ExPLOITATION.—There are authorized to be appropriated.
8 to carry out chapter 3 such sums as may be necessary
9 without fiscal year limitation.”.

10 SEC. 4. LONG-TERM CARE OMBUDSMAN PROGRAM.

1 Section 303(a)(1) of the Older Americans Act of

12 1965 (42 U.S.C. 3023(a)(1)) is amended by inserting be-
I3 fore the period the following: “ except that for grants

14 under section 321(a)(10) there are authorized to be appro-

15 priated such sums as may be necessary without fiscal year

16 limitation’.

17 SEC. 5. LAW SCHOOL CLINICAL PROGRAMS ON ELDER

18 ABUSE. |

19 The Attorney General may make grants to law school

70 clinical programs to enable such programs to include cases

91 which involve issues of domestic violence against older

2?2 women.

July 30. 1997
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4
1 SEC. 6. TRAINING PROGRAMS FOR LAW ENFORCEMENT OF-

9

FICES.
The Attorney General shall develop curricula and

offer, or provide for the offering of, training programs to

o B W

assist law enforcement officers and prosecutors in rec-
ognizing and addressing instances of domestic violence di-
rected against older women.

SEC. 7. TRAINING PROGRAMS FOR SOCIAL SERVICE AND

O 00 ~N O

HEALTH PROVIDERS.

10 The Secretary shall, in consultation with the Sec-
11 retary of Education, develop curricula and implement
12 training programs for protective service workers, bealth

sotral workers

13 providers,clergy, a.n.d Ot}I.lEI;‘ cc;xfmmunit:'-b:rselc.l i‘o:;al serv- ¢ centers
14 ice providers,&‘) fﬁ'l*[tx"g e t ei; ab t;“to ';ecognﬂlze aﬁ a.?i?m;diw Aay ;Jnr
15 dress instances of domestic violence directed against older Senief \‘Ns.mj
16 women. Separate curricula and training programs shall be
17 térgeted to the clergy, adult protective services workers,
18 medical students and physicians, and attorneys, including
19 those specializing in family law.
70 SEC. 8. COMMUNITY INITIATIVES TO COMBAT DOMESTIC
21 VIOLENCE AGAINST OLDER WOMEN.
22 The Secretary shall provide grants to nonprofit pn-
23 vate organizations to establish projects in local commu-
diverse

74 nities involving seeew sectors of each community to coordi-

25 nate intervention and prevention of domestic violence. In

Juty 30. 1997
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5)
awarding grants, the Secretary shall consider the impor-
tance of issues of domestic violence against older women.
SEC. 9. DOMESTIC VIOLENCE OUTREACH TO OLDER
WOMEN.
The Secretary shall develop and implement outreach

programs targeted toward older women who are victims

of domestic violence, including, but not limited to, pro-

grams directed toward senior housing complexes and sen-

lor centers.

SEC. 10. DOMESTIC VIOLENCE SERWCES FOR OLDER
WOMEN.

Section 311(a) of the Family Violence Prevention and
Services Act (42 U.S.C. 10410(a)) is amended by striking
«“gnd”’ at the end of paragraph (4), by striking the period
at the end of paragraph (5) and inserting *; and”, and
by adding after paragraph (5) the following:

“(6) domestic violence service programs tar-

geted at older women, including support groups and
counseling.”.

ot -

TOTAL P.1@
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: VIOLENCE AGAINST WOMEN ACT II
DRAFT RECOMMENDATIONS ON PROTECTIONS FOR VIOLENCE AGAINST
DISABLED WOMEN!

INTRODUCTION

Women and girls with disabilities live at the intersection of gender and disability bias. As a
consequence, they experience higher rates of violence and lower rates of access to services
than their non-disabled peers. Research suggests that women with disabilities are 2 to 12
times more likely to be victims of physical and sexual violence than women and children
who are not disabled.

Policy makers must recognize that poverty, segregation, low rates of education and
employment, as well as a social denial that disabled women and girls are targets of sexual
and domestic violence leads to their increased vulnerability. Indeed, it is not a disability
itself that creates vulnerability, but the social and political reaction to disability.

Despite the high incidence of violence experienced by women with disabilities, services are
frequently non-existent, inaccessible or Inadequate to meet their needs. Disability service
providers frequently fail to screen clients for abuse histories. In addition, wornen with
disabilities are frequently not believed when they report sexual and demestic violence, or
their cases are not taken seriously by either the criminal justice system or service
providers.

In consideration of the development of a second Violence Against Women Act, we
contacted several people were contacted around the United States with expertise on
violence against women with disabilities. We provide the following recommendations with
the hope and belief that their implementation could make a difference in the lives of women
with disabilities.

RECOMMENDATIONS

1. The U.S. Attorney General should establish a disabled women's project within the
office of Violence Against Women. This project should be staffed by a project director
who is a disabled woman with expertise in violence against disabled women, a research
associate, and an administrative assistant. This project would act as a clearinghouse as
well as provide technical assistance to federal agencies and grantees on policy, procedures,
and programs related to violence against disabled women and girls. The project director
would also monitor compliance with federal disability rights laws by all Department

1 The document has been prepared by Barbara Waxman Fiduccia, Director of the National Disabled
Women's Pollcy Project of the Center for Women Policy Studies, in collaboration with Lacy Sloan, consultant
to the N.O.W, Legal Defense and Education Fund. Contact person: Kathleen Stoll, Senior Policy Analyst,
Center for Women Policy Studies, 202-872-1770.,
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grantees under VAWA.

2. Recipients of federal crime victim funds must comply with Section 504 of the
Rehabilitation Act and the Americans with Disabilities Act in all their programs and
services. This includes public entities such as the states, counties, and citics, as well as non-
profit entities, Priority must be given to the recruitment, training, and hiring of qualified
disabled women as employces of programs and agencies that provide services to victims of
crime. Program guidelines for grantees must stipulate their legal requirement to comply
with these laws,

3. The DOJ should establish data collection systems to be employed by federal
grantees of crime victim funding. This data collection effort would track service usagc by
disabled women and girls, and identify the barriers faced by disabled women and girls to
the criminal justice system and victims of crime assistance services. The data would be
used to establish future policy and funding priorities.

4. The attorney generul should request studies designed and conducted by disabled
women who are qualified researchers:

a. to determine the types of violent acts experienced by and are unique to the
lives of disabled women and girls. Special attention must be paid to court cases
(such as the Glen Ridge, New Jersey case) which limit the sexual consent rights of
cognitively disabled women;

b. to assess states' crime penalties and the efficacy of these penalties when
violence is directed at disabled women and girls. Particular attention should be
paid to those state statutes which provide no penalties when a disabled wife is
considered incompetent or is unable to resist marital rape, battery, or other acts of
domestic violence. A task force should be established to study the risks associated
with reforming those state laws when their effect is to undermine the sexual privacy
and freedom of disabled women;

c. to asscss the treatment of disabled women and girls by the criminal justice
system following a report of violence. Particular attention should be paid to the
treatment by police and prosecutors of disabled women and girls with cognitive and
.sensory disabilities as potential witnesses for the prosecution;

d. to develop methodologies to ensure that existing services are relevant for
women with disabilities who are victims of violence. Itis critical that services are
meaningful to meet the needs of women with disabilities who have been victimized.
Services such as disability-specific support groups, and treatment within existing
services for women with disabilities, may be appropriate options along with existing
integrated services. Particular attention should be paid to the necessity for domestic
violence shelters to modify their service policies regarding the use of medication by
residents, and the need to enable extensively disabled women to utilize personal

rug
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assistant services within shelter environments; and,

e. to determine the training needs of police officers, victim assistance service
providers, prosecutors, and judges to enable them to meet the emergency, personal,
social, legal, and disability-related needs of disabled women and girls. Particular
attention should be paid to the development of curricula to be included in the
education of these sacial service and criminal justice system professionals
throughout the country.

5. The attorney general should establish the authority to receive and perform criminal
background checks on those persons who hold themselves out to be personal assistants. These
background checks must be performed within 72 hours of the request. A significant amount
of violence (including physical, sexual, emotional, and financial) is perpetrated by personal
assistants who work in state institutions, nursing homes, group homes, as well as in the private
homes of disabled women. '

6. Funding should be earmarked for the development by disabled women of a system-
wide training effort on sexual assault and domestic violence for disability community
service providers (independent living center staff, vocational rehabilitation, special
education teachers, residential facility staff, personal service assistants, case managers,
etc.). Violence is all too common in a variety of settings within the disability community.
These providers need training for the identification and prevention of violence in the lives
of their clients.

7. The attorney general should make funds available for a national education
campaign by and for disabled women and girls throughout the country. Particular
attention should be paid to the development of curricula which train disabled women and
girls to identify various types of violent acts and to access crime victim assistance services
and programs and the criminal justice system.

8. The attorney general should establish strategies to implement the aforementioned
recommendations: 1) set aside a percentage of VAWA funds for accessibility compliance
efforts by grantees, as well as system-wide research and training regarding violence ngainst
women and girls with disabilities; and, 2) prioritize funding of grant applications that
include plans to meet the needs of women with disabilities. This would mean that
applicants for YAWA funding would receive more points if they were inclusive of the needs
of women with disabilities.
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Submitted July 21, 1997

DAUGHTER OF VAWA
PROTECTIONS FOR BATTERED IMMIGRANT WOMEN

1.  Eligibility
A. Reinstating VAWA Eligibilig For Caretakers of Elderly Parents

Many battered immigrant women act as the sole caretakers of their children and also their
parents who are senior citizens. Under the Violence Against Women Act’s original suspension of
deportation provisions, battered immigrant women were permitted to show extreme hardship to
themselves, their children, or their parents as an element of their VAWA suspension case. Battered
immigrant women who were caretakers of their parents, many of whom might be U.S. citizens or
lawful permanent residents, should be able to show that their deportation would result in extreme
hardship for their parents or children who remain in the United States. TIRIRA, in preserving
VAWA suspension for battered immigrants, amended this section to make the ability to prove
extreme hardship to a parent available only to battered immigrant children.

Section 240A(b)(2) should be amended to allow battered immigrant women to present
evidence of extreme hardship to themselves, their children, or their parents as part of their
cancellation of removal case in the same manner in which they could in a suspension of deportation
case. The purpose of VAWA was to grant immigration relief to battered immigrant women married
to U.S. citizens or lawful permanent residents who were locked into abusive relationships by
immigration laws. This proposed change retums VAWA eligibility to a narrow but needy group of
women and helps guarantee that and that their U.S. citizen- or permanent resident-parents will not
experience extreme hardship.

§240A(b)(2)(E) should be amended as follows:

"The Attorney General may cancel removal in the case of an alien who is inadmissible or
deportable from the United States if the alien demonstrates that -

(E) the removal would result in extreme hardship to the alien, the alien's child, or @in-the-case
——ofanaltenrwho-ts-aehtld) parent.”

Section 212(a)(9)(A)(iii) should be amended by adding at the end the following:

Clauses (i) and (ii) shall not apply to an alien seeking admission within a period if, prior to
the date of the alien’s reembarkation at a place outside the United States or attempt to be
admitted from foreign contiguous territory, the Attorney General has consented to the alien’s
reapplying for admission. Clause (i) and (ii) shall also not a to aliens granted status

under sections 204(A)(1)(a)(iii) or (iv) or classification under sections 204(a)(1)(B)(ii) or

SUBMITTED BY AYUDA FOR NATIONAL NETWORK ON BEHALF OF BATTERED IMMIGRANT WOMEN
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(ifi) when the alien demonstrates extreme hardship to the alien or the alien's spouse, parent
or child.

B. Battered Women Who Otherwise Qualify for VAWA Who May Have Criminal
Convictions

Since IIRIRA made crimes of domestic violence deportable offenses, some women who
might otherwise qualify for VAWA relief are being denied protection because they were subject to
a dual arrest or were prosecuted for violating their own protection orders. This amendment would
allow the Attorney General to waive the required finding of "good moral character" in appropriate
in cases where battered women were either convicted of, or had pled guilty to, crimes they
committed under duress from their abuser or to domestic violence-related crimes if they acted in
self-defense or violated their own protection orders.

Additionally, the INS in the VAWA regulations has correctly defined battering or extreme
cruelty to include forced prostitution. In light of this, it is important to allow the Attomey General
to waive the bar to issuing a finding of “good moral character” in cases of immigrant women who
have been forced into prostitution and are currently applying for suspension of
deportation/cancellation of removal or self-petitioning.

At §204(a)(1)(A) add the following new section:

“(v) For the purposes of making good moral character determinations under Sections

204(a iii) and (iv) the Attorn eneral may waive the bar to issuing a findin
‘good moral character’ in the case of an alien who otherwise gualifies for VAWA relief. but
who _has also committed or pled guilty to being forced into prostitution, to committin
crime under duress from the person who battered or subjected the alien to extreme cruelty,
to violating his/her own protection order, or to committing a domestic violence- related
crime, if the Attorn eneral determines that the alien acted in self-defense. After findi
hat an alien has been battered or subjected eme cruelty and is otherwise eligible
elief under sections a iii) and (iv), the Attorn eneral may enter a findin

‘good moral character’ despite the existence of a criminal conviction.”

At § 204(a)(1)(B) add the following new section:

“(iv) For the purposes of making good moral character determinations under Sections
204(a)(1)(B)(ii) and (iii) the Attorney General may waive the bar to issuing a finding of good
moral _character in the case of an alien who otherwise qualifies for VAWA relief. but
committed or pled guilty to forced prostitution, to committing a crime under duress from t
erson who battered or subjected the alien t me cruelty, to violating his/her own
rotection order. or to committing a domestic violence related crime, if the Attorn eneral

SUBMITTED BY AYUDA FOR NATIONAL NETWORK ON BEHALF OF BATTERED IMMIGRANT WOMEN
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determines that the alien acted in self defense. Afier finding that an alien has been battered

r subjected to extreme cruelty and would is otherwise eligible for relie under sections
204(a)(1)(B)(ii) and (iii), the Attorney General may in his or her sole discretion enter a
finding of good moral character despite the existence of a criminal conviction.”

Amend Section 244(a)(3) as in effect for aliens whose deportations proceedings commenced prior
to 4/1/97 by adding at the end after “result in extreme hardship to the alien or the alien’s parent or
child.” the following new language: '

“For the purposes of making good moral character determinations under this section. the
Attorney General may waive the bar to issuing a finding of good moral character in the case
of-an alien who has been battered or subjected to extreme cruelty but who has also been
convicted of. or who plead guilty to, violating a court order issued to protect the alien or
forced prostitution,, to committing a crime under duress from the person who battered or
subjected the alien to extreme cruelty, or who was convicted of or plead guilty to a domestic
violence-related crime if the Attorney General determines that the alien acted in self defense,
After finding that an alien has been battered or subjected to extreme cruelty and would
otherwise qualify for relief under this section, the Attorney General may in his or her sole
discretion enter a finding of good moral character despite the existence of a criminal

conviction.”’

At § 240A(b)(2) add the following new section:

“(F) For the purposes of making ‘good moral character’ determinations under this section
the Attorney General may waive the bar to issuing a finding of good moral character in the

case of an alien who has been battered or subjected to extreme cruelty, but who has also

been convicted of. or who plead guilty to_violating a court order issued to protect the alien
or forced prostitution, or who was convicted of or plead guilty _to committing a crime under
duress from the person who battered or subjected the alien to extreme cruelty. or to a
domestic violence-related crime when the Attorney General determines that the alien acted

in self defense. ”
Amend § 240A(b)(2)(D) as follows:

“...(A)nd has not been convicted of an aggravated felony unless the Attorney General waives
application of this subparagraph for humanitarian purposes_in the exercise of discretion.”’

At § 237 (a)(2)(e) add the following new section;

“(iii) The Attorney General may, upon determination that the alien was acting in self-
defense, that the alien was not the primary perpetrator of violence in the relationship. that

SUBMITTED BY AYUDA FOR NATIONAL NETWORK ON BEHALF OF BATTERED IMMIGRANT WOMEN
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he_alien was convicted of violating the alien’s own protection order, that the alien wa
convicted of committing a crime under duress from the person who subjected the alien to
battering or extreme cruelty or for humanitarian purposes waive application of clause (i

and clause (ii)."”

C. Exempt Women Battered By their U.S, Citizen Spouses From the Marriage Within 90
ays Requirement en Their Citizen Spouse Brought Them To the United States on a
Fiancée Visa '

Some abusive U.S. citizens bring their spouses to the U.S. on fiancé visas, but fail to marry
them within the required 90 day period. When an alien fiancé is battered or subjected to extreme
cruelty by his/her U.S. citizen fiancé, this 90-day requirement prevents the abuse victim from having
access to any legal remedy. Section 245(d) of the Immigration and Nationality Act limits adjustment
of status so that fiancées can only be adjusted to conditional spouse status. The following
amendment seeks to waive this for immigrant fiancées and children battered by U.S. citizens.

Amend § 245(d) of the Immigration and Nationality Act to include the following:

“The Attorney General may not adjust, under subsection (a), the status of an alien lawfully
admitted to the United States for permanent residence on a conditional basis under section
216. The Attorney General may not adjust, under subsection (a), the status of a non-
immigrant alien described in section 101(a)(15)(K) (relating to an alien fiancée or fiancé or
the minor child of such an alien) except to that of an alien lawfully admitted to the United
States on a conditional basis under section 216 as a result of the marriage of the non-
immigrant (or, in the case of a minor child, the parent) to the citizen who filed the petition
to accord that alien’s non-immigrant status under section 101(a)(15)(K). 4liens who are self-
etitioning for permanent resident status under sections 204(a)(1)(A)(iii); 204(a)(1)(A)(iv).
204(a)(1)(B)(ii): 204(a)(1)(B)(iii) are exempt the application of this subsection.”

D. Preserving and Upgrading of Abuser’s Status

The regulations issued by INS implementing VAWA offer no protection to VAWA
applicants against loss of the abuser’s immigration status that occurs between filing of the self-
petition and approval of the petition by INS. Loss of an abuser’s immigration status could happen
quite rapidly, for example when the abuser is deported because of the abuse. This amendment would
require that, for the purposes of VAWA applicants, once the petition has been approved, that

approval relates back to the date of filing so the status of the lawful permanent resident or the United
States citizen spouse is determined as of the filing date for purposes of the spouse or children’s
eligibility under VAWA . This ensures the alien spouse’s self-petition will not be undermined if the
status ‘of the United State citizen or lawful permanent resident spouse forfeits or loses his
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immigration status for any reason, including the abusive spouse’s deportation, or decision to give
up his/her immigration status or citizenship.

Additionally, cases of VAWA applicants whose spouses are U.S. citizens are processed much
faster than cases of VAWA applicants whose spouses or parents are lawful permanent residents
Cases of abuse victims married to citizens can be completed in 6 months where as cases of those
married to lawful permanent residents can take up to 4 years. Some lawful permanent resident
spouses will upgrade their immigration status to that of a citizen while the VAWA applications filed
while the spouse was a lawful permanent resident were pending. Qualified applicants for VAWA
should be able to benefit from that upgrade in status through an automatic conversion of their
VAWA petition to that of a spouse of a citizen in the same way they would have benefitted if the
abusive‘i‘awful permanent resident spouse had filed a petition on the victim’s behalf. VAWA
applicants should be able to benefit from an upgrade in status whether or not a divorce has been
finalized before the upgrade occurs, so long as the parties were married when the original VAWA
petition was filed.

At § 204(1)(A)(1) add the following new section:

“(vi) For the purposes of petitions filed under Sections 204(a)(1)A)(iii) and (iv) loss or

renunciation or changes to the abuser'’s citizenship status after filing of the petition shall
not preclude the categorization of the self-petitioning spouse or children as an immediate

relative.”
At section 204(a)(1)(B) add the following new section:

“(v) For the purposes of petitions filed under Sections 204(a)(1)(B)(ii) and (iii) changes in

the immigration status of a lawful permanent resident spouse or parent subsequent to the

filing of a petition under these sections shall not adversely effect adjudication of the petition.

ades in the immigration status of a lawful permanent resident spouse to that of a United

ates citizen shall result in consideration of any petition filed with the Immigration and
aturalization Service and pending under section 204(a)(1 on behalf of an alien who h

been battered or subjected to extreme cruelty to automatically reclassified as a petition filed
under Section 204(a)(1)(A) of this Act even if the upgrade occurs after divorce,"

2. Extended VAWA Protections

A. busers of Fiancée

VAWA eligibility should be created for victims who were brought into the United States by
U.S. citizen batterers under fiancée visas when the citizen never married the fiancée but subjected
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her to battering or extreme cruelty. Such provisions would offer protection to a limited category
of immigrants battered by United States citizens who brought the alien to the United States on a
fiancée visa, never married her, but subjected her to battering or extreme cruelty. Such a provision
would help ensure that these U.S. citizen abusers can be prosecuted for the crimes they commit
against their fiancees by allowing fiancées brought here and abused to testify against their abuser
without fear of deportation. This provision may also help deter citizens from bringing multiple
fiancées to the United States and abusing them.

B. Spouses of U.S. Citizen or Lawful Permanent Resident Bigamists

Domestic violence advocacy programs have been receiving calls from battered immigrant
women who are married to U.S. citizens and lawful permanent residents who can prove that they
have been battered or subjected to extreme cruelty, that they are of good moral character and that
their deportation would cause extreme hardship, but in investigating the VAWA case the abuse
victim discovers that her abusive husband never divorced his previous wife. Battered immigrant
spouses of U.S. citizens and lawful permanent residents whose husbands have committed bigamy
should be able obtain relief under VAWA as they would if their husband had not committed bigamy.
Denying immigrant women and children who have been battered or subjected to extreme cruelty by
bigamists access to VAWA encourages bigamy and abuse and shields bigamists who are also
abusers from criminal prosecution. U.S. citizen abusers and lawful permanent residents should not
be able to escape criminal liability for their actions through bigamy when immigrant victims fear
testifying against their batterers in court because they are afraid that testifying will result in even
more abuse or deportation.

Amend §240A(b)(2) to add the following:

"The Attorney General may cancel removal in the case of an alien who is inadmissible or
deportable from the United States if the alien demonstrates that -

(A) the alien has been battered or subjected to extreme cruelty in the United States by a
spouse, parent or individual who has brought the alien into the country under a fiancée visa
and has no jed the alien or the batterers has committed bigamy against the alien and
is a United States citizen or lawful permanent resident (or is the alien child of a United States
citizen or lawful permanent resident and the child has been battered or subjected to extreme
cruelty in the United States by such citizen or permanent resident parent)....”

and Amend §204(a)(1)(A)(ii1)40701(a)(1)(C)(iii) of IRIRA:

. . e A .
“An alien who is the spouse of a citizen of the United States or who has been brought into
the country by and United States citizen on a fiancée visa but never married the citizen or
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is an illegitimate spouse due to the citizen's bigamy, and is not legally married to the citizen,
who is a person of good moral character, who is eligible to be classified as an immediate
relative under section 201(b)(2)(A)(i) or who would have been so classified but for the
actions of the U.J, citizen with whom the alien intended to legally marry, and who has
resided in the United States with the alien's spouse or intended spouse may file a petition
with the Attorney General under this subparagraph for classification of the alien (and any
child of the alien if such a child has not been classified under clause (iv)) under such section
if the alien demonstrates to the Attomey General that.... '

(A) the alien is residing in the United States, the marriage or relationship between the alien
and the batterers, or their intention to marry was entered into in good faith by the alien, and
during the marriage or relationship intended by the alien to be legally a marriage, the alien

or achild of the alien has been battered by or has been the subject of extreme cruelty perpetrated
by the alien's spouse _or intended spouse; and ....”

C. Non-Immigrant Visa Derivatives

Alien spouses and children who are not unlawfully present in the United States are often
abused by the spouse or parent on whose non-immigrant status their ability to stay in the U.S. is
based. Derivative spouses and children of non-immigrant visa holders are not eligible for VAWA
because the visa holder is not a United States citizen or a lawful permanent resident. Since they have
no relief under VAWA, these victims often remain silent about the abuse they are experiencing
because they fear that they will suffer even greater abuse, or that they will be deported (along with
the abuser) if they report their abuser to the proper authorities and the abuser is convicted of a
domestic violence-related crime. These women should be protected by VAWA as battered abuse
victims who are in this country legally but whose ability to remain here is derivative to an abuser.

Amend § 240A(b)(2)(A):
“the alien has been battered or subjected to extreme cruelty in the United States by a spouse

or parent who is a United States citizen, er lawful permanent resident or a non-immigrant visa
holder (or is the parent of....”

D. Protection for Spouses of Members of the United States Military

The frequency of abuse in military families is proportionately much greater than in civilian
families. Various stresses associated with military life contribute to increased risk of battery'. Under
current VAWA provisions, non-citizen spouses and children c\)f U.S. military members who often

!See Nomi’s article.
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reside outside of the United States are not eligible for immigration relief as this statute only applies
to those residing within the continental United States, Alaska, Hawaii, Guam and the Virgin Islands.
Consequently, these victims of domestic violence are left without protection afforded to other non-
citizen spouses and children of U.S. citizens or lawful permanent residents by virtue of their place
of residence. Many spouses and children of abusive U.S. citizen or lawful permanent residents who
are members of the U.S. armed forces may have resided in the United States for short periods of time
and were send out of the United States on one or more occasions as their spouse was transferred
between bases or assignments. Women and children who are living with spouses or parents who are
members of the U.S. military living outside of the United States are not necessarily living in the
countries of their nationality. Thus for those who are abused they are extremely isolated and totally
dependant on their U.S. citizen or lawful permanent resident abusive spouse or parent. In such
circumstances they will not have community contacts of support systems that can help them.

This provision would allow spouses and children of U.S. military personnel stationed
overseas who are battered or subjected to extreme cruelty by their U.S. citizen and lawful permanent
resident spouse or parent who is a member of the U.S. Armed Forces to be eligible for VAWA relief,
Requirements that applicants be residing in the United States should include waivers for these
victims of domestic violence and U.S. consulate should be authorized to access applications for
VAWA relief. Self-petitions could be accepted at consulates abroad and forwarded to the Vermont
Service Center for processing.

Amend §204(a)(1)(A)(iii) to state:
“...(A)nd who has resided in the United States with the alien’s spouse ( uﬁless the alien’s

spouse is a member of the U.S, military), may file a petition in the United States or at a

United States Consulate abroad with the Attorney General....”

Amend subsection (I) of §204(a)(1)(A)(iii) to state:

“..(Dhe alien is residing in the United States (unless the alien’s spouse is a member of the
U.S. military), the marriage between the alien and the spouse....”

Amend §204(a)(1)(A)(iii) to state:

“An alien who is the spouse of a citizen of the United States...and who has resided in the
United States with the citizen spouse (unless the alien’s spouse is a_ member of the
military), may file a petition in the United States or at a United States Consulate abroad
with the Attorney General....”

Amend §204(a)(1)(A)(iv) to state: )
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“An alien who is the child of a citizen of the United States...and who has resided in the
United States with the citizen parent (unless the alien's parent is a_member of the U.S.

military), may file a petition jn the United States or at a United States Consulate abroad
with the Attomey General....”

Amend subsection (I) of §204(a)(1)(iv) to state:

“...(T)he alien is residing in the United States (unless the alien’s parent is a member of the
U.S. military) and during the period of residence....”

Amend §:204(a)(1)(B)(ii) to state:

“An alien who is the spouse of an alien lawfully admitted for permanent residence...and who
has resided in the United States with the alien’s legal permanent resident spouse (unless the
alien s spouse is a member of the U.S. military), may file a petition in the United States or

at a United States Consulate abroad with the Attorney General....”

Amend §204(a)(1)(B)(iii) to state:

“An alien who is the child of an alien lawfully admitted for permanent residence...and who
has resided in the United States with the alien’s permanent resident alien parent (unless the

parent is a member of the U.S. military), may file a petition in the United States or at a
United States Consulate abroad with the Attorney General....”

E. Elder Abuse

Elder abuse is a significant problem affecting many individuals in the United States. Some
elder abuse is perpetrated by adult children against their aging parents. Elder abuse victims who are
U.S. citizens or lawful permanent residents can avail themselves of the criminal and civil court
protections available to protect victims of elder abuse. Many elder immigrants come to the United
States in the first place because their sons or daughters who are in the United States legally bring
them here. However, when the son or daughter is a citizen and is abusive to the elder parent the son
or daughter may never file an immigration petition for the parent. These elder abuse victims who
have no legal status in this country and are abused by their sons or daughters, are afraid to seek court
protection orders because they fear that if they do so, their sons or daughters will have them
deported. Parents who are abused by United States citizen sons or daughters should be able to obtain
protection from elder abuse under VAWA.

Amend §204(a)(1)(A)by adding at the end:
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“(v) An alien who is the parent of a citizen of the United States. who is a person of good
moral character, who is eligible to be classified as an_immediate relative under section
0l i), and who has resided in the United States with citizen daughter or son m

file a petition with the Attorney General under this subparagraph for classification of the

alien under such section if the alien demonstrates to the Attorney General that--

1) the alien is residing in the United States and during the period of residence with the

citizen son or daughter the alien has been battered by or has been the subject of extreme
cruelty perpetrated by the alien’s citizen son or daughter: and

(II) the alien is a person whose removal,_in the opinion of the Attorney General. would
result in extreme hardship to the alien or a spouse or child of the alien.”’

3. Exclusion and Inadmissibility

A. ranting the Attorney General The Discretion to Waive Substantial Connection for

Battered Immigrant Women Who Qtherwise Qualify for VAWA Who Enter After 4/ 1/97

Several new grounds of inadmissibility pose barriers to gaining lawful permanent resident
status for many VAWA applicants. The only way for battered immigrant women to overcome these
barriers is to show a substantial connection between the domestic violence suffered and the reason
they are inadmissible. Battered women who enter the United States after April 1, 1997 will be
eligible for VAWA only if they can show that their unlawful entry into the country was substantially
connected to their abuse. This provision will, over time, create a category of battered immigrant
women and children who are spouses and children of U.S. citizens and lawful permanent residents
but cannot receive VAWA protection. These women and children will again be locked in exactly
the types of relationships with abusive citizen and lawful permanent resident spouses and parents
that VAWA sought to end. Without providing the Attomey General the discretion to waive the
substantial connection requirement for humanitarian purposes, the Attorney General would be forced
to deny VAWA protection to the following battered immigrant.

A battered immigrant woman enters the United States after April 1, 1997 and later married
a U.S. citizen with whom she has two children. The citizen spouse abuses her resulting in
her hospitalization on several occasions, one of which was for injuries which were inflicted
during her second pregnancy. The most recent incident was an assault with intent to kill
which occurred in front of several witnesses. The state wishes to prosecute the U.S. citizen
abuser spouse for his crimes and wishes to help the abuse victim obtain legal permanent
resident status through VAWA so that she can cooperate in the prosecution without fear of
deportation. ‘
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The Attorney General should for humanitarian purposes have the discretion to waive the requirement
that this abuse victim demonstrate a substantial connection between the abuse and the victim’s

unlawful entry into the United States for abuse victims who in all other ways qualify for relief under
VAWA.

Changing the language of INA Section 212(a)(6)(ii)(IIT) will give the Attorney General the
discretion to waive the substantial connection requirement for some needy battered immigrants who
entered or reentered the United States after April 1, 1997. It will also give the Attorney General the
same discretion to waive this requirement for battered immigrants who may have entered the country
legally but who have overstayed their visas and who have received voluntary departure from the
United .States. Voluntary departure was the only workable avenue before IRIRA for many
applicants to obtain work authrourization under the VAWA immigration regulations. However
voluntary departure was strictly curtailed under [IRIRA and VAWA applicants who obtained work
authorization in this was could be potentially harmed by the provisions of Section 212(a)(9)(B).

Many VAWA-eligible battered immigrants entered the United States legally and then later
married U.S. citizen or lawful permanent resident spouses who because of abuse refused to obtain
permanent residency for the immigrant spouse or child as a means of perpetrating abuse. Over time
the immigrant was forced by the abuser’s behavior to violate the terms of their visa and go out to
legal immigration status. Section 212(2)(9)(B) provides a VAW A exemption for these abuse victims
when there was a substantial connection between the abuse and the victims going out of legal
immigration status. Here too in some cases such as the one described above the victim may have
~gone out of legal immigration status before she married the abuser. Even in the most compelling
cases the Attomey General under the current law would be unalbe to offer VAWA protection.

VAWA originally offered protection to all abuse immigrant victims who were abused by
their U.S. citizen or lawful permanent resident spouses or parents. VAWA did this recognizing that
this group of battered immigrants were particularly at risk for abuse and thier abuser’s were
protected from prosecution for their crimes because they could deport their abuse victims. Granting
the Attorney General the ability to waive substantial connection for humanitarian purposes in
appropriate cases would provide the kind of protection VAWA intended for the most needy and
endangered battered immigrant women and children.

Amend § 212(a)(6)(A)(ii)(IIT) of the Immigration and Nationality Act to include the following:

“(II0) there was a substantial connection between the battery or crueity described in subclause
(D) or (I) and the alien’s unlawful entry into the United States or the_alien’s unlawful
presence in the United States _In appropriate cases, for humanitarian purposes the Attorney

eneral_may waive this requirement if the alien is otherwise eligible to receive Lawful
1] s e

ermanent Resident Status under Sections a ii) or (iv) or 204(a)(] ii) or (iii
or 244(a) or 2404 of the Immigration and Nationali e
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B. Public e Exclusion No icable to es of ered Immigrant Wome

IIRIRA clarified that aliens who have been battered or subjected to extreme cruelty who
qualify for self petitioning for lawful permanent resident status under sections 204(a)(1)(A)(iii) and
(iv) or 204(a)(1)(B)(ii)and (iii) are exempted from the obligation of submitting an “affidavit of
support” from their abuser. This provision also appears to appropriately exempt VAWA applicants
from being excluded on public charge grounds, but the INS has not interpreted this provision to
exempt battered immigrant women and children from exclusion on public charge grounds.

IIRIRA granted battered immigrant women and children limited access to certain public
beneﬁts that they must rely on to survive when they flee their abusers. "An amendment is needed to
clarify that battered immigrants who are allowed to receive benefits to escape abuse will not then
be deemed inadmissable because of their reliance on these public benefits on public charge grounds.
This amendment is particularly necessary since many VAWA applicants who are spouses of lawful
permanent residents who should be eligible to receive work authorization under VAWA based on
INS regulations and instructions to the field are still not being granted work authorization although
INS began in May of 1997 to authorize access to public benefits for this group of applicants. Until
INS begins granting the work authorization they have authorized VAWA applicants will not be able
to work legally and will in some cases have no choice but to rely on public benefits.

At § 212(a)(4) add the following new section:

EXCEPTION

“(E) The spouse or child of an alien who qualifies for status as a spouse or child of a United
States citizen pursuant to clause (ii), (iii) or (iv) of section 204(a)(1)(A) or clause (i), (ii) or
(iii) of Section 204(a)(1)(B) who have been battered or subjected to extreme cruelty shall be
exempted from the provisions of Section (A) of this section.

. eserving VA Eligibility for Battered Immi ts in Light of ITRIRA’s
Grounds of Inadmissibility

Three new Sections of IIRIRA that are intended to deter people from remaining unlawfully
in the United States. Battered immigrant women and children married to U.S. citizens and Lawful
permanent residents are often unlawfully present in the U.S.. For extended periods of time because
their abuser has made sure they did not gain lawful immigration status and used that unlawful status
as a tool to continue perpetrating abuse. For this reason battered immigrants eligible for VAWA are
exempted from inadmissibility under two of the three new inadmissibility sections ( 212(a)(6)(A)
and 212(a)(9)(B)). A similar exemption was omitted in 212(a)(9)(C). An exemption is also needed
because in addition to the problems described above, U.S. citizen and lawful permanent resident
abusers who wish their family violence victims to remain undocumented will prevent battered
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immigrants from leamning about or attending immigration proceedings by threats, intimidation,
coercion or providing misinformation.

Section 212(a)(9)(C)(ii) should be amended by adding at the end the following

Clause (i) shall not apply to an alien described in paragraph (6)(A)(ii)(I} and (II).

dmission of Immi t Excludable for Fraud or Willful Misrepresentation of Material
Fact '

The INA recognizes that it is appropriate, particularly in the cases of immigrant spouses and
children of U.S. citizens and lawful permanent residents, that the Attorney General have the
discretion to waive the fraud and misrepresentation grounds of inadmissibility. As the statute
currently exists, the Attorney General does not have this discretion in cases of battered immigrant
women and children who otherwise qualify for relief under VAWA, who deserve the same access
to waivers for fraud or misrepresentation they would have if their U.S. citizen or lawful permanent
resident spouse had petitioned for them. As aresult, there are otherwise-qualified VAWA applicants
who can prove that they were abused by a U.S. citizen or lawful permanent resident spouse or parent
and who can prove that their deportation would cause extreme hardship still do not receive
discretionary review regarding permanent residency through VAWA. Battered women and children
should be eligible to apply for waivers a manner similar to what is authroized for spouses and
children of citizens and residents.

Amend § 212(i)(1) as follows:

“The Attorney General may waive the application of clause (i) of subsection (a)(6)(C) in the
case of an immigrant who is the spouse, parent, son, or daughter of a United States citizen
or of an alien lawfully admitted for permanent residence, if it is established to the satisfaction
of the Attorney General that the refusal of admission to the United States of such immigrant
alien would result in extreme hardship to the citizen or lawfully resident spouse, er-parent,

Qn or daug]zter of such an alxen or gn the case ot an alien gzanted status under secttoug

demonstr tes extreme _hardshi the alien or the alien’s lted ates citizen or lawful
permanent resident parent, child, son or daughter..

D. Student Visa Holders Married to U.S, Citizen or Lawful Permanent Resident Abusers

Many students who marry U.S. citizens and lawful permanent residents allow their student
" visas to expire or otherwise violate the conditions of their Student visas because their spouses
promise to file family-based petitions for them. Citizens and lawful permanent residents who marry
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students who are in the United States on student visa and who subject their spouses to battering or
extreme cruelty will often through threats, coercion, power and control force their spouses on student
visas to violate the terms of their visa by changing schools, working or quitting school. If the citizen
or lawful permanent resident spouse fails to pursue a family visa petition on behalf of a non-
immigrant spouse who relies on the citizen or lawful permanent resident to obtain permanent
residency and the spouse never acts on the petition, the non-immigrant on a student visas now will
face IIRIRA’s now face a five-year bar to gaining lawful permanent residence. For battered
immigrant spouses who had student visas but who otherwise qualify for VAWA, the Attorney
General should have discretion to waive this bar for humanitarian purposes.

Amend § 212(a)(6)(G) to add at the end:

“unless the non-immigrant qualifies for relief because of battering or extreme cruelty under
sections 204(a)(1)(A)(iii) or (iv), 204(a)(1)(B)(i1) or (iii), or section 240A(b)(2).

E. Domestic Violence And Substance Use

Some victims of domestic violence resort to temporary use of drugs to diminish the pain they
feel as a consequence of domestic violence. Others are forced to use drugs by their abusers who
threaten continued abuse if they do not partake. Some battered immigrant women who are married
to U.S. citizen or lawful permanent resident abusers who have otherwise strong, compelling VAWA
cases will have no access to this relief under current law because of such activities. Under current
law, even those who can show that they are rehabilitated or who only used drugs on a single occasion
may be barred from gaining lawful permanent residence. The Attorney General should have the
discretion to waive this harsh consequence in cases where the drug use was associated with domestic
violence.

At § 212(g), add at the end the following new section:

“(4) subsection (a)(1)(iv) in the case of any alien granted status under sections

04(a i) or (iii) or classification under sections 2 B)(ji) or (iii) when the

alien demonstrates a substantial connection between the battering or extreme cruelty and
use of substances.”

4. Adjustment of Status Under § 245(i)

Currently section 245(i) provides VAWA self-petitioners with a mechanism, however
imperfect, to obtain permanent resident status without leaving the United States. Section 245(i) is
a provision of the INA that allows persons who are eligible to receive permanent residency but who

SUBMITTED BY AYUDA FOR NATIONAL NETWORK ON BEHALF OF BATTERED IMMIGRANT WOMEN



Submitted July 21, 1997 15

entered the country illegally or are not currently in legal immigration status to pay a penalty of
$1,000 and adjust to permanent resident status without being required to leave the U.S.. This
provision of law, however, is due to sunset in September of 1997.

If section 245(i) is allowed to sunset, many battered women and their children will be placed
in grave danger if they are required to leave the country to obtain lawful permanent residency under
VAWA. Their protection orders will no longer protect them when they leave the borders of the
United States. In fact, all VAWA applicants will have already demonstrated that they will suffer
extreme hardship if returned to their home country. It is incongruous and dangerous to require
battered women and children to return to such places after they have proven that returning to that
country will cause extreme hardship to themselves, their children or their parents.

It-is inappropriate to make battered VAWA applicants who have already proven extreme
hardship leave the United States to obtain permanent residency, just as is would be inappropriate to
require asylees to return to their home country to obtain permanent resident visas. In the cases of
both asylees and battered immigrants gaining permanent residency through VAWA both groupd
should receive equivalant protection and be allow to obtain their permanent residency status without
being required to leave the protections of the United States. Battered immigrants are the only
category of immigrants who will be affected by the sunset of 245(i) that will have already proven
to INS’s satisfaction that their deportation will cause extreme hardship. Battered immigrants whom
INS has already agreed in granting their VAWA cases will be at risk if deported should not be
required to leave the country and remain abroad for three months in order to obtain their lawful
permanent residency.

Even the current system that allows battered VAWA self-petitioners who are undocumented
at the time they file their immigration petition to pay a $1,000 fine to be able to adjust their status
without leaving the United States is dangerous for some petitioners. Since abusers often control all
of the family’s financial assets, it may be impossible for battered immigrant women to pay the
Section 245(i) penalty. Across the country, some VAWA eligible women and children are returning
to abusive relationships because they cannot pay the Section 245(i) adjustment penalty. The
following amendment ensures that battered immigrant women and children who are granted
permanent residency through VAWA self-petitions will not be forced to leave the United States or
remain outside of the United States to obtain their residency status.

Amend §245(a) as follows:

“The status of an alien applying under sections 204(a)(1)(A)(Gii): 204(a)(1)(A)(iv):

204(a)(1)(B)(ii) and (iii) or the status of an alien or an alien who was inspected and
admitted....”

\
1

Amend §245(c)(2) as follows:

SUBMITTED BY AYUDA FOR NATIONAL NETWORK ON BEHALF OF BATTERED IMMIGRANT WOMEN



Submitted July 21, 1997 16

“...(A)n alien (other than an immediate relative as defined in section 1151(b) of this title, an

alien applying under sections: 204(a)(1)(A)(iii): 204(a)(1)(A)(iv): 204(a)(1)(B)(ii) and (iii)
or a special immigrant as...”

Amend §245(c),(4) as follows:

“...(other than an immediate relative as defined in section 1151(b) of this title_ an alien

applying under sections: 204(a)(I)(A)(iii): 204(a)(1)(A)(iv): 204(a)(1)(B)(ii) and (iii) who
was admitted...”

Amend §245(c),(5) by adding to the end as follows:

“...(other than an alien applying under sections: 204(a)(1)(A)(iii); 204(a)(1)(A)(iv):
204(a)(1)(B)(ii) and (iii).” ‘

Amend §245(c),(6) by adding to the end as follows:

“...(other than an alien applying under sections: 204(a)(1)(A)(iii): 204(a)(1)(A)(iv):
204(a)(1)(B)(ii) and (iii).”

Amend §245(c),(7) by adding to the end as follows:

“..(other than an alien applying under sections: 204(a)(1)(A)(iii): 204(a)(1)(A)(iv):
204(a)(1)(B)(ii) and (iii).”

Amend §245(c),(8) by adding to the end as follows:

“..(other_than an alien applying under sections: 204(a)(1)(A)(iii): 204(a)(1)(A)(iv):
204(a)(1)(B)(ii) and (iii).”

5. Problems With VAWA Suspension/Cancellation

A. Lack of Access to VAWA Suspension/Cancellation

VAWA contained two alternative forms of immigration relief that were to be available to
battered women and children who are the spouses and children of U.S. citizens and lawful permanent
residents: (1) self-petitioning for immigrant visa status, and (2) suspension of
deportation/cancellation of removal. INS has implemented h system for granting self-petitions.
However, as discussed below,some VAWA eligible applicants are not qualified to file self-petitions
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and can only file for VAWA suspension of deportation/cancellation of removal. Applications for
VAWA suspension/cancellation must be filed in immigration proceedings with the permission of
the immigration judge. INS has the discretion to decide whether or not to initiate deportation
proceedings against VAWA eligible applicants. If INS refuses to institute removal proceedings
against VAW A-eligible applicants, they are effectively barred from access to VAWA relief. In
several jurisdictions INS has refused to initiate removal proceedings against VAWA applicants, and
in others INS has only commenced proceedings after substantial delay.

Two groups of women who are unable to self-petition and can only apply for suspension of
deportation or cancellation of removal are battered immigrant women whose spouses obtained a
divorce before they could file a VAWA self petition, and battered women who needed to divorce
their spouse in order to end continuing abuse and were divorced before they learned about or could
file a VAWA self-petition. For either of these groups, suspension of deportation is the only VAWA
option available to them. Additionally, IIRIRA created a limited access to crucial public benefits
only for battered immigrant women and children eligible under VAWA who had already filed a case
with the INS. Since in many parts of the country there is no practical mechanism to file for
suspension of deportation/cancellation of removal, many VAWA applicants are not able to file for

immigration relief and are also barred from the access they potentially were supposed to have to
public benefits.

One way to resolve this problem would be to amend VAWA provisions to make self-
petitioning available to certain battered immigrant womern, and their children, who otherwise qualify
but were divorced from their spouses before they could file their self-petitions. Victims of domestic
violence should be able to continue to file VAWA self-petitions for up to five years after the date
of their divorce from a U.S. citizen or lawful permanent resident spouse.

§204(a)(1)(a)(iii) should be amended to read:

"An alien who is the spouse of a citizen of the United States, who is a person of good moral
character, who is or would have been eligible to be classified as an immediate relative under
Section 201(b)(2)(A)(i) or who_could have been so_classified within 5 years prior to

titioning for immigration status as an _immediate relative under section 20 2)(A
and who has resided in the United States with the alien's spouse may file a petition with the
Attorney General under this subparagraph ....”

§204(a)(1)(a)(iv) should be amended to read:

"An alien who is the child of a citizen of the United States, who is a person of good moral
character, who is or would have been eligible to be classified as an immediate relative under

Section 201(b)(2)(A)(i) or who could have been so classified within 5 vears prior to

petitioning for immigration status as an_immediate relative under section 201(b)(2)(A)(i).
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and who has resided in the United States with the citizen parent may file a petition with the
Attorney General under this subparagraph ....”

§204(a)(1)(B)(ii) should read:

"An alien who is the spouse or, within 5 years prior to petitioning, was the spouse of an alien
lawfully admitted for permanent residence, who is a person of good moral character, who

is or would have been eligible for classification under section 203(a)(2)(A), and who has
resided in the United States with the alien legal permanent resident spouse may file a petition
with the Attorney General under this subparagraph for classification....”

§204(a)(1)(B)(iii) should read:

"An alien who is the child or, within 5 years prior to petitioning, was the child of an alien
lawfully admitted for permanent residence, who is a person of good moral character, who
is or would have been eligible for classification under section 203(a)(2)(A), and who has
resided in the United States with the alien legal permanent resident spouse may file a petition
with the Attorney General under this subparagraph for classification....”

B. The 90/180 day continuous presence requirement

In suspension of deportation cases under VAWA (in cases instituted before April 1, 1997)
battered women need only prove that their absence from the United States was brief, casual and
innocent a standard that gave immigration judges some latitude to provide humanitarian relief to
battered immigrant women fully considering the exigencies of their cases and the effect of the
abuser’s violence. IIRIRA however, imposes strict time limitations that will place some VAWA
cancellation of removal applicants at increased risk because there is no flexibility in the new
standard. Section 240A(d)(2) of the INA mandates that during the three year period required foe
VAWA cancellation eligibility, VAW A cancellation of removal applicants must maintain continuous
physical presence in the United States by limiting their absences from the country to no more than
90 days, or 180 days in the aggregate.

This new inflexible standard increases the abuser’s control over his battered immigrant
spouse or child. An abuser who wishes to undermine his abuse victim’s cooperation with authorities
in his criminal prosecution for domestic violence need only remove the victim from the country for
a period of more than 90 days to make her ineligible for VAWA immigration benefits and the
likelihood that he will be able to avoid prosecution and perhaps the loss of his own permanent
residency status will be secure. Such departure under duress may easily exceed 90/180 days and
would prevent a successful VAWA claim. The following amendment to the existing provision
allows the Attorney General to waive the 90/180 statutory cap on breaks in continuous presence for
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humanitarian purposes when the applicant for suspension of deportation has been a victim of
battering or extreme cruelty.

§240A(d)(2) should be amended to state:

"An alien shall be considered to have failed to maintain continuous physical presence in the

United States under subsections (b)(1) and (b)(2) if the alien has departed from the United
States for any period in excess of 90 days or for periods in the aggregate exceeding 180 days.

In_the case of an alien who has been battered or subjected to extreme cruelty the Attorney

General may waive the provisions of this section for humanitarian purposes .

Amend Section 244(b)(1) as in effect for aliens whose deportations proceedings commenced prior
to 4/1/97to state:

“The requirement of continuous physical presence in the United States specified in
paragraphs (1)(2) and (3) of subsection (a)...

C. Provisions for Children

For many battered women who are divorced from their abusive spouses, but have
undocumented children who may or may not themselves be victims of abuse, the only immigration
relief for which they may be eligible is suspension of deportation or cancellation of removal. Current
law does not, however, permit battered immigrant women with undocumented children to include
their children as applicants on their suspension of deportation or cancellation of removal petitions.
Instead, these women must wait until they have received lawful permanent residency through
suspension of deportation/cancellation of removal before they complete separate petitions for legal
permanent residency for their children. This presents several problems.

First there are several areas of the country where VAWA suspension applicants cannot get
INS to initiate a VAWA case against them. These severe delays can and do adversely affect their
children who may turn 21 before their mother can petition for them or while a petition is pending
that their mother can only file once she has received permanent residency through VAWA causing
significant additional delays because of the long backlog of persons waiting for family related visas.
VAWA self-petitioning allows battered immigrant women to include their minor, unmarried children
in their own petitions so that the amount of delay for children and the risk of aging out of family 2A
eligibility is reduced. The same is not true for VAWA suspension. Since suspension of deportation
is the only VAWA option for women whose abusers divorced them before they could file for relief,
their children are by the current provisions needlessly disadvantaged. Children who will benefit
from this provision generally could have obtained their lawfiil permanent residency through the
abusive citizen or resident spouse had he chosen to petition for them. The proposed change would
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also streamline the process for immigration judges granting relief, to family members victimized by
citizens and lawful permanent residents.

Amend Section 240A(b)(2) by adding at the end the following:

(F) “An alien applying for relief under Section 244(a)(3) or Section 240A(b)(2) may include
alien children, sons or daughters in their petitions.”

Issuance otices to ear Will Not Toll ear Period of Continuous Presence or

D.
the Aliens’s Unlawful Presence in the United States,

The Violence Against Women Act sought to ensure that all battered immigrant women and
children who were married to or the children of U.S. citizens and lawful permanent residents who
had been battered or subjected to extreme cruelty could file for their lawful permanent residency
without the cooperation of their abusive spouse. IIRIRA included provisions intended to preserve
VAWA’s protections for battered immigrants. However, the Board of Immigration Appeals recently
issued an opinion in In the matter of NJB that could significantly harm battered immigrant women
who otherwise qualified for VAWA to lose their ability to apply. It could harm both VAWA eligible
battered immigrant women and children who had orders to show cause issued before April 1, 1997
and will also harm VAWA eligible battered immigrant women and children who had notices to
appear issued against them on or after April 1, 1997. The law should be amended to preserve the
original intent of VAWA to provide relief from deportation to battered immigrants who had been -
continuously present in the United States for more than three years and who can show that they were
subjected to battering or extreme cruelty in the United States by a U.S. citizen or lawful permanent
resident spouse or parent. To achieve this the time for accruing the three years continuous presence
should not stop artificially as of the date of the issuance of an order to show cause or a notice to
appear by INS.

What NJB means for battered immigrant women and children who would otherwise qualify
for VAWA suspension of deportation or cancellation of removal is that abuse victims will not be
able to count towards the three years they must be in the United States to fie for suspension of
deportation or cancellation of removal time accrued after they received an order to show cause or
anotice to appear in deportation or removal proceedings. Allowing the issuance of an order to show
cause to cut a battered immigrant women’s ability to accrue the three years she needs for VAWA
suspension of deportation leaves many women who were to benefit from VAWA without relief,

For many battered immigrant women whose spouses divorced them before they could file
their VAWA self-petitions, NJB and the permanent IIRIRA amendments to the INA cut them off
from all relief and condemns them to a life on ongoing abuse. They cannot benefit from VAWA and
their citizen and resident husbands will be difficult to prosecute for the crimes they commit. These
women may have had orders to show cause issued against them that their spouses never informed
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them of because the abusive spouse controls what mail the abused wife receives. She may have
known about a deportation hearing and was prevented from going by her citizen or lawfil permanent
resident abusive spouse. In other cases the spouse may have told her that he took care of everything
with INS and she has nothing to worry about. Any aspect of immigration law, its interpretation or
its implementation that undermines that ability of an immigrant battered woman or child who would
otherwise be able to prove eligibility for VAWA-- because they can prove that they were abused by
a citizen or resident spouse, are of good moral character and would suffer extreme hardship if
deported-- is an unconscionable retraction of the protection VAWA was intended to offer.

At § 240A(b)(2) add the following new section:

“(B)(1) the alien has been physically present in the United States for'a continuous period of
not less than three years immediately preceding the date of such application;

(ii) for purposes of this subsection the issuance of a charging document removal proceedings
shall not toll the 3 year period of continuous physical presence in the United States.”

Amend Section 244(1)(b) as in effect for aliens whose deportations proceedings commenced prior
to 4/1/97 as follows:

“(B)(i) the alien has been physically present in the United States for a continuous period of
not less than three years immediately preceding the date of such application;

(ii) for purposes of this subsection the issuance of a charging document in deportation

roceedin all not toll the 3 vear period of continuo ical presence in the United

States.”

E. Motions to Reopen

IIRIRA enacted harsh new time limits for the filing of motions to reopen in removal
proceedings. Many victims of domestic violence who are now eligible for VAWA are barred from
applying for VAWA cancellation of removal because their spouses turned them into INS years ago
and they have had final orders of deportation entered against them, sometimes without their
knowledge. In addition, if the deportation order was entered in abstentia, these otherwise VAWA
eligible applicants would have to leave the United States in order to obtain their permanent
residency. Once they have left the country to obtain their immigrant visas they become inadmissible
for 10 years under Section 212(a)(9)(A)(ii)(IT) because they have departed the United States while
an order of removal was outstanding. These battered immigrants could potentially obtain for the
Attorney General permission to reapply, but processing that permission is likely to require weeks
or months during which the battered immigrant who has already proved that her deportation would
result in extreme hardship is stranded outside of the United States and potentially unable to protect
her children from ongoing abuse. Given the various waivers for battered immigrants contained in
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IIRIRA this result was clearly not intended by Congress. Like asylum seekers who in several
important instances are permitted file late motions to reopen, VAWA-eligible applicants should not
be barred from relief merely because they have failed to file motions to reopen in a timely fashion,
especially since this failure often is the result of the violence they have suffered. An exception for
VAWA applicants should be added that parallels the exception for asylum seekers.

Amend §240(c)(6)(ii) to add the following:

“sections 204(a)(1)(A)(iii) or (iv), sections 204(a)(1)(B)(ii) or (iii), section 240A(b)(2), or
to apply for relief under” before “sections 208 or 241(b)(3)....”

6. Work Authorization

All VAWA applicants need to be able to survive economically if they are to be able to leave
their abusers. Obtaining legal permission from INS to work is a key prerequisite to a VAWA
applicant’s ability to leave the abuser. While both the INS VAWA regulations and the directive to
the INS field offices that were issued in May of 1997 authorize District Directors and INS service
centers to grant deferred action status and work authorization to VAWA applicants married to lawful
permanent resident abusers, INS officials across the country have refused to act on deferred action
requests for VAWA applicants. Deferred action is a prerequisite to receiving work authorization.

Congress should express its will in a sense of Congress resolution that clarifies that 8 C.F.R. Section
274a.12(a) must be amended to add at the end the following subsection:

(13) an alien who has properly filed an application for relief under 204(a)(1)(A)(iii)or(iv)

or 204(a)(1)(B)(ii) or (iii).

7. Preserving Battered Immigrant Women’s Ability to Naturalize

Under the INA as it is currently drafted, battered immigrant women and children who are the
spouses and children of United States citizens are entitled, as are all immigrant spouses and children
of U.S. Citizens, to file for naturalization after 3 years of lawful permanent residency. However,
battered immigrant women whose abusive citizen spouses divorce them before they naturalize are
currently penalized as they must wait 5 years before they can naturalize. There is no reason that
battered immigrant spouses and children of U.S. citizens should not have the same advantages that
all spouses and children of U.S. citizens are granted. Even widows or widowers of U.S. citizen
spouses who die retain their ability to naturalize after three years. Battered immigrant women
married to U.S. citizen abusers should retain their eligibility to naturalize after 3 years even if they
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divorce their abusers This change would benefit battered immigrants who apply under VAWA and
who are sponsored by their spouses or parents.

Section 8 U.S.C. 1430, § 319(a) should be amended as follows:

“Any person whose spouse is a citizen of the United States, or any person who obtained
Status as a Lawful Permanent Resident because they were married to_or are the child of a

U.S. citizen spouse who battered them or subjected them_to extreme cruelty, may be

naturalized....”

8. Amendments to the Privacy Act

Battered immigrant women and children who may be eligible for relief under VAWA must
be able to confirm before they can file for VAWA relief that their spouse is a U.S. citizen or lawful
permanent resident. When the abusive spouse is a naturalized citizen or lawful permanent resident,
the INS keeps files containing the information an abuse victim needs to obtain in order to find out
the immigration status of the abuser. Some abusers who have told their spouses that they are lawful
permanent residents and have lied about this status in order to maintain power and control over their
spouses and children, so that they remain able to continue to perpetrate the abuse. Battered
immigrant women and children who may be eligible for VAWA should be able to verify their
abuser’s immigration status before filing their VAWA petition .

In addition, the INS prefers that VAWA victims submit primary evidence which often
consists of official or public records wherever possible to support their VAWA case. Often these
records are already in INS files as part of the abuser’s immigration file and may be difficult,
impossible or inordinately expensive for the abuse victim to obtain from another source. These
documents might include the abuser’s birth certificate, a divorce decree from a prior marriage, or a
green card. Battered women need access to these documents. It is also important however that
information contained in the naturalization or permanent resident’s file of a citizen or lawful
permanent resident who is a victim of abuse be protected so that their abusers cannot use INS records
to track their abuse victims or to continue to perpetrate abuse against them. The following
amendment to the Privacy Act grants access to INS files on the immigration status of abusive U.S.
citizens or legal permanent residents for their spouses and children who need this information to
protect themselves without endangering others who need such information protected.

Amend the Privacy Act, 5 U.S.C. §522a(b) by adding the following:
“(13) to the spouse or child of a naturalized citizen o { permanent resident w

requests_information from the INS regarding the immigration status of their spouse or
parent, or who needs to obtain documentation in the form of official or public records or
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copies thereof contained in the immigration file of a spouse or parent for the purpose of
animmigration case or other domestic violence-related court or administrative court

hearing: unless the records are those of a person who has presented to the INS evidence
in the form of a judicial finding, administrative determination, or a police report

demonstrating that the naturalized citizen or lawful permanent resident has been battered
or subjected to extreme cruelty by their spouse or parent.”

9. Legal Services

Battered immigrant women and children eligible under state law to obtain protection orders
need to be able to access assistance from Legal Services attorneys who can represent them in
protection order cases and other matters, including immigration cases and facilitate their freedom
from domestic violence. Legal Services programs should be able to use non-federal funds to
represent battered women and children without regard to their immigration status.

Public Law 104 should be amended as follows:

“Section 504 of Public Law 104-134 (110 Stat. 1321-132 et seq.) shall not be construed to
prohibit a recipient (as that term is used in that section) from using funds derived from a
source other than the Legal Services Corporation to provide related legal assistance to any
person with whom an alien (as that term is used in subsection (a)(11) of that section) has a
relationship covered by the domestic violence laws of the State in which the alien resides or
in which an incidence of violence occurred.”

10. Access to SSI and Food Stamps for Battered Immigrant Women and Children

Battered women fall into a precarious position with respect to public benefits in light of their
non-citizen status. Many benefits that are available to victims of abuse who are U.S. citizens are
denied to immigrant women. Due to the unique needs of battered immigrant women, IIRIRA
granted VAWA eligible battered immigrant women access to Medicaid and TANF.

But for some battered immigrant women, particularly those who have become disabled
because of domestic violence, access to TANF and Medicaid is not enough. Domestic violence
interferes with their ability to work and they need access to SSI. For other battered women access
to TANF may not be sufficient, without access to Food Stamps, to be able to create a safe home apart
from her abuser. Some battered immigrant women, particularly those eligible only for suspension
of deportation who live in a region of the country where the local INS office has refused to file their
cases, cannot obtain work authorization and must be able to get TANF and Food Stamps to escape
violence.

\
]
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By exfending the access to SSI and Food Stamps to battered immigrant women, a relatively
modest sub-group of people most desperately in need of assistance, hope and peace can be restored
to their lives.

Amend § 402 Limited Eligibility of the Qualified Aliens for Certain Federal Programs (8 USC
1612) by adding at the end of 402(D) the following new subsection:

Z(E) CERTAIN BATTERED ALIENS-- Paragraph I shall not apply to an alien who- has
been battered or subjected to extreme cruelty in the United States by a spouse, parent. son

or daughter or by a member of the spouse or parent's family residing in the same household
as the alien, and the spouse or parent consented to, or acquiesced in, such battery or cruelty
but only if (in the opinion of the Attorney General, which opinion is not subjected to review
by any court) there is a substantial connection between such battery or cruelty and the need

for benefits provided.’

11.  Training

A. Training For INS and Immigration Judges

Amend § 40421 of the Violence Against Women Act to make grant money available for
training of federal judges, including Executive Officer of Immigration Review judges, officers who
work for the Immigration and Naturalization Service and the INS asylum officicers and others at the
Department of Justice who work on welfare and immigration issues affecting batterered immigrant
women and children on the nature of and types of laws related to domestic violence. These judges
need to be aware of all information, studies, and data in order to form an accurate and informed
opinions.

The new changes to the Immigration and Nationality Act pose new risks to VAWA
applicants. And creates a need for expanded funding to states to be used for training justice system
personnel of VAWA'’s immigration provisions and the immigration consequences of pleas and
convictions. Current funding is limited to law enforcement and prosecution training, but should be
expanded to ensure that all officials are properly informed of the nature of existing laws affecting
battered immigrant spouses and children.

VAWA also should be amended to include mandatory training programs for military officials
on VAWA provisions. Such training needs to be implemented in order to ensure that all members
of the U.S. military are fully aware of the VAWA rules and regulations protecting abuse victims and
prosecuting batterers.

Add the following new section at the end of VAWA § 40121}
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“Section 2007: Each branch of the United States military is required to train its supervisory
military officers on domestic violence, the dynamics of domestic violence in military families.
the types of protection available for battered immigrant women in_the Violence Against
Women Act, and the problems of domestic violence in families in which a U.S. citizen or
lawful permanent resident member of the military is married to a non-U.S. citizen.”

Amend § 40121 of VAWA 42 U.S.C. 3711-- Sec 2001 (a):

“The purpose of this part is to assist States, Indian tribal governments, the Immigration and
Naturalization Service and the Executive Office of Immigration Review, and units of local
government....” '

Amend § 40121 of VAWA 42 U.S.C. 3711-- Sec 2001 (b)(1):

“...(Draining law enforcement officers, immigration and_asylum officers. immigration
judges, and prosecutors....”

Amend § 40121 of VAWA 42 U.S.C. 3711-- Sec 2001 (b) by adding the following:

Z(8) training justice system personnel on the immigration provisions of the Violence Against
Women Act and their ramifications for victims of domestic violence appearing in civil and

criminal court proceedings and potential Immigration consequences for the perpetrators of

domestic violence,”

Restrictions of VAWA Prosecution and Law Enforcement Grants

Battered immigrant women who are eligible for relief under the VAWA must be able to
prove the immigration status of their abuser in order to obtain VAWA relief. It is often difficult for
abuse victims to obtain information about their abuser’s immigration status. VAWA should
encourage prosecutors and law enforcement officers to cooperate with immigrant domestic violence
victims by providing battered immigrant women and children with -information about the
immigration status of their abusive spouse or parent.

Amend § 40121 of VAWA Section 2101(c) to add at the end:

.. (Clertify that their laws, policies and practices do not discourage or prohibit prosecutors
and law enforcement officers from denving access to ir_zformation about the immigration
status of a domestic violence perpetrator to the victim, the child or their advocate.”

\
1
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B. The State Department:

Battered immigrant women applying for relief under the Violence Against Women Act’s
immigration provisions must, as part of their VAWA case, present evidence to the Immigration and
Naturalization Service about the conditions in their home country with respect to domestic violence.
Funding should be provided to the State Department to work with non-governmental organizations
and women’s groups to obtain information on domestic violence programs, services, and laws to
include in their country reports on human rights and gender issues. Such information can be used
by VAWA applicants in helping to establish extreme hardship. Additionally, State Department
consular officials are increasingly being called to address issues that arise in domestic violence cases
including international child abduction cases under the Hague Convention. Officers untrained in
domestic violence have on several occasions taken action that placed U.S. citizen women and
children at risk of being denied their rightful legal recourse. Funding should be provided to train
consular officers on domestic violence. Such training will also be needed if consular officers are
called upon to handle VAWA cases filed by spouses of members of the military living abroad and
to provide information about domestic violence laws to persons immigrating as spouses of U.S.
citizens and lawful permanent residents.

Amend section: (I was not sure what to amend for this one. If some one could point us in the right
direction I would be happy to draft it.).
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IN THE SENATE OF THE UNITED STATES

introduced the following bill; which was read twice and
referred to the Committee on

A BILL ./ soac

To authorize the Attorney General tofnake a National
Workplace Clearinghouse Domestic{Violence Grant.

1 Be it enacted by the Senate and House of Representa-

tives of the United States of America in Congress assembled,

SECTION 1. NATIONAL WORKPLACE CLEARINGHOUSE ON

Sexual
DOMESTIC{VIOLENCE GRANT.

section, the term ‘“domestic violence’” has the same mean-

2

3

4

5 (a) DEFINITION OF DOMESTIC VIOLENCE.—In this
) |

7 ing as in section 2003 of title I of the Omnibus Crime
8
9

Control and Safe Streets Act of 1968 (42 U.S.C. 3796u AW Uo)
2).

10 ) AUTHORITY.—The Attorney General may make
C

11 a grant in accordance with this section to a private, non-
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1 profit entity that meets the requirements of subéection (e,
2 in order to provide for the establishment and operation
3 of a national clearinghouse and resource center to provide
4 information and assistance to employers and labor organi-
5 zations in their efforts to develop and implement appro-
6 priate responses to assist victims of domestic{ %ﬁng haal
7 ( d),c’f GRANTEES.—Each applicant for a grant under
8 this section shall submit to the Attorney General an appli-
9 cation, which shall—

10 (1) demonstrate that the z}pplicant—

11 (A) has a nationally recognized expertise in

wd for 3exug. (
12 the area of domestielviolence and a record of
13 commitment and quality responses to reduce
avel /oy $€ ol

14 domestic [violence; and

15 (B) will provide matching funds from non-

16 Federal sources in an amount\ equal to not less

17 than 10 percent of the total amount of the
18 grant under this seection; and

19 (2) include a plan to maximize, to the extent

20 practicable, outreach to employers (including private

21 companies, as well as public entities such as univer-

22 sities, and State and local governments) in develop-

23 ing and implementing appropriate responses to as-

24 sist employees who are vietims of domestic _;liol‘;}rfe%/\m
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3
(e)(& USE OF GRANT AMOUNT.—A grant under this
section may be used for staff salaries, travel expenses,
equipment, printing, and other reasonable expenses nec-
essary to assemble, maintain, and disseminate to employ-

ers and labor organizations information on and appro-
O S i ual.

priate responses te domestid" violence, including—
(1) training to promote a better understanding
~ of appropriate assistance to victims;
(2) conferences;
(3) outreach counseling;
(4) development of protocols and model work-
place policies;
(5) coordination of victim services; and
(6) assessments of the workplace costs of do-

and sedugl

mestie{violence.

.
16 (@ ) (&) AUTHORIZATION OF APPROPRIATIONS.—There is

17
18

authorized to be appropriated to carry out this section

$1,000,000 for each of fiscal years 1998 through 2002.
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CRIME VICTIMS’ EMPLOYMENT NON-DISCRIMINATION ACT
Sec. 1: Short Title |
This bill may be cited as the “Crime Victims’ Employment Non-discrimination Act.”
Sec. 2: Findings and Purposes
(a). Findings. Congress finds that--
| (1) Violent crime has a substantial impact on interstate commerce. This impact is
well-documented and includes the following:

(A) According to the National Institute of Justice, crime costs an estimated
$450 billion annually in.medical expenses, lost earnings, social service costs, pain, suffering,
and reduced quality of ﬁfe for victims, all of which harm our nation’s productivity and drain
our nation’s resources. Violent crime accounts for $426 billion of this amount.

(C) Rape exacts the highest costs-per-victim of any criminal offense, at an
estimated total of $127 billion per year. In 1992, an estimated 607,000 rapes and sexual

assaults occurred in the United States. Other violent offenses take unacceptably high tolls on

' the economy as well, including assault ($93 billion), murder ($71 billion), drunk driving

(excluding fatalities) ($61 billion), and child abuse (856 billion);
(D) Violence is the leadiﬁg cause of injury to women in the United States, and
in the workplace, homicide is the leading cause of death to women; [* will g& more figures
docummﬁng crime and costs against other groups and its impact on the workplace]
| (B) Violent crime results in wage losses equivalent to 1 percent of all
American earnings;

(F) Violent crime causes 3 percent of the nation’s medical spending and 14

\
1
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percent of injury-related medical speﬁding;
| (F) Employers pay nearly $S billion annually to cover the cost of crimes
.against employees and their families;
(2) In addition to the impact of crime on the economy as a whole, victims and their
families suffer from crime and its effects on a daily basis: |
| (A) Domestic.crime against adults accounts for appmximi;ely 15 pem;;.nt of
. total crime cost.'s in the United States each year; |
(B) Between 1987-1990, people and households in the United States faced
more than 49 million crime attempts annually, including more than 16 million violent crimes;
(3) American workers who have been victims of crime too often Quffer;adveru
consequences in the workplace as a result of their experiences as crime victims. Crime
"victims are particularly vulnerable to changes in employment, pay, and benefits as a result of
tﬁeir victimization, and are therefore in need of legal protection:
(A) Nearly 50% of rape victims lose their employme;t or are forced to quit
their jobs following the crime;
(B) One-quarter of battered women surveyed have lost a job due in pan to the
effects of domestic violence, and over half were harassed by their abusers at work;
[add other studies and cases; from victims’ groups]
(4) Only twelve States have enacted statutes foibidding employers from taking adverse
" action against employees who have been vicﬁms of crime and must parﬁdpaté in the criminal
" justice process during working hours. No state explicitly protects crime victims from other

adverse action which may result from their experiences and status as crime victims; and

\
\
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(5) Existing Pederal law does not explicitly protect crime victims from retaliation,
discharge, or other penalties in the workplace which may result from their experiences and
status as crime victims. |

(b) Purposes.. Pursuant to the affirmative power of Congress to enact this Act under
section 5 of the Fourtzenth Amendment to the Constitution, as well as under clause 3, section
8 of Article I of the Constitution, the purposes of this Act are—

(1) to promote the national interest in ensuring that crime victims can. recover from
the effects of crime and paxticipat;;. in the criminal justice process without fear of adverse
econorn"ic consequences from their employers; |

(2) to minimize the negative impact on interstate commerce from dislocations of
employees and decreases in productivity that may arise when employees are victimized by
crime;

(3) to promoté the purposes of the Fourteenth Amendmeat by protecting the rights of
victims of crime and by furthering the right of crime victims to employment free from equal

_ prﬁtection and due process violations;
| (4) to accomplish the purposes set forth in subsections (1), (2), and .(3) of this section
in a manner that accommodates the legitimate interests of employers and protects the safety

 of all of those in the workplace.

Sec. 3: Discrimination
(a) General rule: An employer shall not take or threaten to take any adverse job

action against any employee who is or has been a victim of crime based upon that

A\
\
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employee’s status, experience, or candition as a victim of crime.

(b) Definitions: For the purposes of this Act: |

(1) an “employer” includes any person acting directly or indirectly in the interest of
an employer in rela;ﬂon to an employee, and includes a public agency, but does not include
any labor organization (other than when acting as an employer) or anyone acting in the
capacity of officer or agent of such labor organization.

(2) “Employ” includes to suffer or permit to work for wages, benefits, or other
compensation.

(3) an "employee”'means any person employed by an employer. This term includes
full- or part-time peﬁons employed for a fixed time period, temporary or leased basis, -
independe.nt contractors, and ixrsons participating in work assignments as a condition of
receipt of state or federal welfare benefits.

(4) “victim of crime” includes any employee whom an employer knows or has reason
to know has been the target of an act or series of acts that would constitute a crime under
applicable State or Federal penal law, or that would form the basis for obtaining an Order of
Protection under applicable State or local Jaw, This term also includes those employees
against whom threats to commit such criminal offenses have been made, provided the
employer knows or has reason to know that such threats have occurred. Evidence that such
incidents were reported to the employer, by the alleged victim or by any other employee,
shall create a presumption that the employer knows that the employee has been a “victim of

crime” under this subsection.

(5) “adverse job action” means any action adversely affecting the emfl&yment status,
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‘wages, or benefits payable to the victim, including:
| (A) demotion or suspeasion;
(B) dismissal from employment;
(C) refusal to hire;
(D) involuntary transfers;
(E) failure to make a reasonable aocommodziﬁon of the victim’s health and
safety needs arising from the offense; and
(F) loss of pay or benefits. This provision shall not interfere with lawful
employrifent ‘policies pfoviding for unpaid leave, except where state or federal law or the
employer’s existing lqave policies provide for paid leave or continued benefits, that can
| lawfully be exercised to attend court proceedings or other activities related to the criminal
offense. | | |
(6) “based upon” the employee’s status, condition, or experience a8 a crime victim
means any action affecting the terms or conditions of employment, as defined in part (b)(4)
of this section, which would not have been made in the absence of the employes’s status,
condition, or experience as a crime vietim, and which does not qualify for the exemptions
 allowed by Section 6 of this Act.
(5“reasonab1e.accommodation” may include—
(A) job restructuring, part-time or modified work schedules, or reassignment
" 10 a vacant position or to another department or facility with equivﬂént wages and ‘benefits,
. if necessary to protect the health or safety of the crime victim,

(B) making adjustments to existing facilities, for example, installing locks or
' \
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alarms, which are necessary to protect the safety of the cnmc victim and others in the
workplace. | |

(8) “undue hardship” means an action requiring significant difficulty or expense, or

~any action that would be unduly costly, extensive, substantial, or disruptive, or that would

f\xndamentally aiter the nature of operation of the business, when considered in light 'f.;f the
following factors-- |

(A) the nature and cost of the accommodation needed under this chapter; |

(B) the overall financial resources of the employer; the 'nﬁmbe: of persons
employed at the facility; the effect on expenses and resources, or the impact otherwise 6f
such accommodation upon the operation of the facil_ity; and

(C) the relationship between the seriousness of the crime and injuries suffered
by the employee, or threatened to be made against the employee, and the proposed
accommodation. In cases where the employee is a victim of domestic violence, the employer
shall take into account the fact that incidents of domestic viclence frequently escalate in
seriousness, and that threaﬁ against the employee nﬁy result in violence.

(c) Construction.

(1) No disqualification for failure to prosef.nte: An employee who otherwise meets
the definition of “crime victim” under part (b)(3) of this section shall not be disqualified
from this Act’s protections if the crime alleged does not result in criminal pfosecution or
conviction of the perpetrator, provided the employer’s actions otherwise. fall w1thm the
prohibitions of this Act.

(2) No limitation to victims of workplace crimes: A crime victim shall be eligible
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* . for the protections of this Act regardless of the location of the crime or threats to commit
. crime which have been perpetrated against the employee.
(3) No adverse job action for participation in criminal justice or civil proceedings:

It shall be unlawful under this section 10 take an adverse job action against an employee who
has been a victim of crime because that employee was absent from work to testify in a
criminal or civil proceeding or to assist in the preparation of & criminal or civil proceeding

 arising from the offense, and that testimony or preparation could not be made outside the

. employee’s regular working hours. An employee who secks protection from adverse job

. actions under this subsection must provide the employer with a minimum of twenly?four (24)

" hours notice prior to any such absences, and should make all good-faith efforts to provide as

* much notice as pos;.aible.

Sec. 4 Enforcement

(a) Civil action by employees

(1) Liability: Any employer who violates the provisions of this Act shall be liable to
any eligible employee affected for--

(A) damages equal to the amount of any wages, salary, employment benefits,
or other.compensation denied or lost to such employee by reason of the violation, and any
interest on that amount calculated at the prevailing rate; and

(B) any punitive damages, up to three times the amount of actual damages

_ sustained, as the finder of fact shall deem appropriate; and |
(C) equitable relief as the court may deem appropriate, including employment,

\
1
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reinstaternent, transfer, promotion, and adoption of policies to prevent future violations.
(b) Action by Department of Justice: The Department of Justice may bring a civil
action in any court of competent jurisdiction to recover the damages described in subsection
‘ (@)(1) of this section. |
(c) Exclusivity of Remedies: These remedies shall be the exclusive remedies -.
applicable to & claim under this title, unless after such claim arises the claimant voluntarily

enters into an agreement to resolve the claim through arbitration or another procedure.

Section 5: Attorney’s fees. Section 722 of the Revised Statutes (42 U.S.C.§ 1988) is

amended in the last sentence--[add language to effect technical amendment]

Sec.6: Defenses

(a) Extmorriinary threats to workplace safety: It may be a defense to liability under
this Act if an adverse job action was necessary to protect the safety of an employee or other
persons at the place of employment; provided, to qualify for this exception, an employer
must prove: | |
(1) That the employer took all reasonable steps to protect the safety of the
crime victim and others at the workplace which, if successful, would not have required the
adverse job action; and
(2) No less detrimental action was reasonably possible without endangering the
safety of the employee or others at the workplace.

(b) Essential job functions impaired: It may be a defense to liability under this Act

]
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if, despite reasonable accommodation by the employez, the employee’s experience as a crime
victim has left the employee unable to perform the essential functions of the employee’s job.
For purposes of this chapter, consideration shall be given to the employer’s judgment as to
what funct‘ions of a job are essential.

(¢) Undue hardship: It may be a defense to liability under this Act if the employer
can demonstrate that reasonably accommodating the health and safety of the crime victim
would impose an undue hardship on the operation of the business of the employer. To
qualify for this exemption, an employer shall make good faith gffom to implement the
employee's proposals for such reasonable accommodations.

(d) Restoration to position. An employee who is lawfully discharged, transferred,
or suspended under subsection () of this section shall be entitled to restoration to the
employee’s former position provided the conditions necessitating the change in erﬂployment
no longer persist, and provided that restoration does not constitute an undue burden. The
employee shall be entitled--

(1) to be restored by the employer to the position of employmént held by the
employee when the discharge, t.mnsfe_,r, or suspension commenced; or

(2) to be restored to an equivalent position with equivalent employment
benefits, pay, and other terms and conditions of employment.

(c) Burden of Proof: Once an employee establishes that an employer took an adverse
job action against the employee after it knew or had reason to know that the employee had
been a victim of crime, it shall be the employer’s burdea to prove: |

(1) that the adverse job action was not based upon the employee’s status,

\
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