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T A B L E Ja: C O M P A R I S O N O F T O B A C C O S E T r L E R ^ E N T B D X S (S. I ' l H , 1530> AND S. 1492) 

r; i:;4jl530:^iitcii),r; . \\\^: VuS.1492 (Kennedy) . 

Regulation ofTobacco Industry, Tobacco Producti, and Product Use 

Title I Titles 11 & IV Titles I & ll 

MarkctiDg and 
Advertising 
Restrictions 

t. 

Prohibits outdoor tobacco product 
advertising; prohibits use of human or 
cartoon images in advertising; prohibits 
Inlemet advertising; restricis point-uf-
sale advertising. [Sec. 101] Restricts use 
of non-tobacco trade or brand names for 
tobacco products; limits advertising to 
FDA-specified media; restricts 
glamorization of tobacco. [Sec. 102) 
Restricts advertising in non-adult 
fiaciiilies and publications to black-on-
white fonnat [Sec. 103] Requires 
scatemeDt of intended use on 
advertisements. [Sec. 104] Prohibits non­
tobacco merchandise and brand-name 
sponsorshipitSec. I05| 

Prohibits outdoor tobacco produa 
advertising; prohibits use of human or 
cartoon images in advertising; prohibits 
Inlemet advertising; restricts poinl-af-
sale advertising. [Sec. 212J Restricts use 
of non-tobacco trade or brand names for 
tobacco products; limits adverttsiag to 
FDA-specificd media; reshicts 
glamorization of lobacco. (Sec. 213] 
Keslricis adveitising in non-aduU 
;5icUities and publications to black-on-
while format. [Sec. 214] Piohibits non­
tobacco merchandise aod brand-name 
sponsorship. [Sec. 213] 

VVaroings, Labeling 
and Packaging 

Requires new, explicit waming Jabels in 
bold cype. [Sec. 111-112] Freenopts 
labeling by state and local governments. 
[Sec. 1151 Exempts tobacco product 
exports from labeling requirements. [Sec. 
117] Repeals existing federal tobacco 
product labeling laws. (Sec. 118] 

Requires new, explicit warning labels in 
bold type. E.Kempt$ tobacco product 
exports from labeling requireraenls. [Sec. 
401] Repeals existing federal tobacco 
product labeling taws. (Sec. 402] 

Requires new, e.xplicit warning labels in 
bold type. Limited preemption of 
warning labels by slate and local 
governments. Exempts tobacco product 
exports from labeling requirements. 
Does not repeal existing federal tobacco 
prodnct labeling laws. [Sec. 204] 

Youlh .4ccess 
Restrictions 

Prohibits sales to minors; requires photo 
ID if under age 27; requires face-ro-face 
transactions; bans vending machine; bans 
seJf-service sales except in adulc-only 
facilities; allows mail-order sales subject 
to FDA review. [Sec. 121-122] 

Similar provisions to S. 1414, except that 
vending machines are permitted in adult-
only facilities. [Sec. 401] 
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TABI.E f a: COMPARISON OF TOBACCQ SETTLERfjENT BILI-S (S.^ S. 1530, AND S, 1492) 

Topic g. M M (frlcCflip) ^1492 (Kennedy) 

Licensing of Retailers Mandates state licensing of tobacco 
relailers and stipulates penalties, 
including license suspension and 
revocation, fornon-compliance. (Sec. 
131-1341 

Mandates state licensing under model 
slate law (̂ ee section 301 -102). 

Amendment of 
Federal Food, Drug, 
and Cosmetic Act: 
Regulation of 
Tobacco Product 
Develapment and 
Manufacturing 

Amends Federal Food, Drug, and 
Cosmetic Act as follows: Defines 
lobacco products as drugs and Class II 
devices. Establishes strict regulatory 
requirements for reducing or eliminating 
nicotine and other tobacco product 
constituents, which iuclude fonnal rule­
making with judicial review, and 
demonscrating that Ihe modified product 
reduces health risks and does not create a 
black mark el. Requires testing, 
reporting, and disclosure of tobacco 
smoke constituents. Establishes D I ^ S 
scientilic advisory comminee. Requires 
FDA approval of ail health claims for 
reduced-risk tobacco products. Subjects 
manu facturers'to good manufacturing 
practice standards. Requires disclosure 
of amoimts of all non-tobacco ingredients 
for each brand. (Sec. 142-143) 

Amends Federal Food, Dntg, and 
Cosmetic Act as follows; Defines 
tobacco products as drugs. Directs 
DHHS Secretaiy 1o issue regulations, 
through notice-and-cominenl rulemaking 
and in consultation with experts, fur 
reducing or eliminating nicotine and 
other tohacco product constituents. 
Requires Secretary to consider various 
factors in any such action, inchtding 
reducing health risks and the creation of 
a black raaikel. Requires disclosure of 
amounts of all non-tobacco ingredients 
for each bi'an± Subjects manufacturers 
lo good manufacturing practice 
standards. K'tandates new warning labels 
and youth access restrictions (described 
earlier in table). Provides incentives for 
development of reduced-risk tobacco 
products. Establishes DHHS scientific 
advisory committee. [Sec. 401 j 

.Amends the Federal Food, Dnig, and 
Cosmetic Act as follows: Defines 
nicotine in lobacco products as a drug, 
and tobacco products as Class 11 devices. 
Requires FDA lo issue regulations, 
througli notice-and-comment mlemaking, 
for manufachiiiug, marketing, 
advenising, and distributing tobacco 
producis. .Authorizes FDA lo lequire 
product modilicalioii, including nicotine 
content and yield, based on pubic health 
findings. Requires testing, reporting, and 
disck>5ure of tobacco smoke constituents. 
Requires disclosure of amounts of ail 
non-tobacco ingredients For each brand. 
Subjects mainiifacturers to good 
manufacturing practice standards. 
Mandates new warnuig labels (described 
earlier in table). Provides incentives for 
development of reduced-risk tobacco 
products. Establishes DHHS scientific 
advisory committee. [Sec. 204) 

Corporate Culture 
and CompltaDce, 
Lobbyists, and 
Whisdebloivers 

Mandates industry plan to comply with 
all new laws on the manutacturc and 
distributionof tobacco. Pratecis industry-
whistleblowers. Requires lobbyists to 
comply with Ihe .Acc and agree not to 
support or oppose any federal or state 
legislation without consent of 
manufiacturers. Disbands ttie Tobacco 
Institute and the Council for Tobacco 
Research. [Sec. I5I-156J 

Protects industry whistleblowers. [Sec. 
902] Requires lobbyists to comply wilh 
the Acl and agree not lo support or 
oppose any federal or state legislation 
without consent of manufacturers. [Sec. 
221] Disbands the Tobacco Institute and 
the Council for Tobscco Rcscn cli. (Sec. 
222] 

Protects industry whistlebloweis. 
Establishes a Tobacco Oversight and 
Compliance Board, with subpoena 
power, to monitor industr}' compliance 
with all provisionsof this Act. [Sec. 101] 
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Reduction in Underage Tobacco Use 

Title 11 Title Hi Title 1 

Underage Tobacco 
Use Targets 

Sets reduction targets for underage use of 
cigarettes (by 30% in 5 years, 50% iu 7 
years, and 60% in 10 years) and 
smokeless lobacco products (by 25% in 5 
years, 35% in 7 years, and 45yo in 10 
years). [Sec. 202-204] 

Same provisions as S. M14. [Sec. 4, 
3I2-3I4( 

Sets reduclion targets for underage use of 
cigarettes (by 50% in 5 years, 65% in 7 
years, and 80% in 10 years). Sets same 
reduclion targets for undeiBge use of 
smokeless lobacco products. [Sec. 101] 

Industry Penalties 

1 

Fines maDufactiirers up to $2 billion per 
year if reduction in underage tobacco use 
does not meet targets. Alkiws 
manufacturers to recover up to 73% of 
tbe fine if they pursued all reasonably 
available meeisures to reduce underage 
tobacco use and did norhiug to 
undermine any provisions of the Acl. 
[Sec. 205-206] 

Fines mnniifacturers up to $5 billion per 
year in the first 5 years after enactment 
and $10 billion per year tiiereafter if 
reduction in underage tobacco use does 
nut meet targets. Allov;s manufacturers 
to recover all ofthe line if they pursued 
all reasonably available measures to 
reduce underage tobacco use and did 
nodiiiig to undenmine any provisions of 
Ihe Act. Provides industry with 
incentives (i.e., reduced annual 
pavments] to exceed reduction targets. 
(Sec. 311-317] 

Requires manufacturers to pay a non­
compliance fee ofup to SI.00 for each 
unit of tobacco product sold if reduction 
in underage tobacco use does not meet 
targets. No comparable provisions to 
recover non-compliance fees. [Sec. 101] 
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.Topic : • •̂. . . - " . . i . ;S. WW (MciQaip) i _: : ; : i , ,S.J^30(Halch) f jll^^ i! i '•• ; : ii . Sil>^9|l(Kennedy) 

Environmental Tobacco Smoke 

Title IC Titk VI Title 111 

Smoking Restrictions 
in Public Facilities 

Restricts smoking in public facilities (i.e., 
those entered by 10 or more individuals 
at least 1 day a week) to enclosed, 
separately ventilated, designated smoking 
areas. Specifies that employees may nol 
be required to enter smoking areas. 
Exempts restaurants (other than fast 
food), bars:, private clubs, hotel guest 
rooms, casinos, bingo parloi-s, tobacco 
outlets, and prisons. .AJlows state and 
local govenunents to enact stricter laws. 
(Sec. 301-306] 

Restricts smoking in public facilities (i.e., 
those entered by 10 or more individuals 
at least 1 day a week) to enclosed, 
separately ventilated, designated smoking 
areas. Specifies that employees may not 
be required to enter smoking areas. 
Exempts bars, private clubs, hotel guest 
rooms, casinos, bingo parlors, and 
tobacco outlets. No exemption for 
prisons or restaurants with a seating 
capacity over 50. Restricts smoking and 
use of smokeless tobacco products in 
schools and other facilities serving 
children to enclosed, separately 
ventilated, designated smoking areas. 
Allows slate and local governments to 
enact sU'iclei- laws. [Sec. 601 -605] 

.Amends the Occupational Safety and 
Health .Aa lo restrict smoking in public 
facilities (i.e., those entered by 10 or 
more individuals at least 1 day a week) to 
enclosed, separately ventilated, 
designated smoking areas. Specifies lhat 
employees may not bc required to enter 
smoking areas. E.xcmpis bars, hotel guest 
rooms, tobacco outlets, and prisons. 
Prohibits smoking and use of smokeless 
lobacco products in schools and other 
facilities serving children. Prohibits 
smoking on public transportacion. 
Allows slate and local governments to 
enact stricter laws. [Sec. 301] 

Tobacco Trust Fund 

Title IV Title 1 

ilslablishinent of 
Tobacco Trust Fiinil 
and Annual Industry 
Payments 

Establishes National Tobacco Setlleiiienl 
Tnist Fund. Mandates tax-deductible 
industry paiyments into Trust Fund for 25 
years: an up-front sum of $10 billion, and 
annual payments beginning at $8.5 
billion in the first year, increasing to SI 5 
billion in the fifth year, and remaining al 
$ 15 biUion a year thereafter. Total 
payments =$368.5 billion. Annual 
payments subject to infation arijustmeut. 
Authorizes raanufacliu'ers to raise prices 
to cover cost of payments. (Sec. 402] 

Establishes National Tobacco Settlement 
Tnist Fund. Mandates industry payments 
into Trust 7und for 25 years: an up-front 
sum of $10 billion, and- annual payments 
beginning at $9.8 billion in the Tir̂ l year, 
increasing to SI6.5 biiiion in tbe sixth 
year, and remaining at approx, $16.5 
billion a year theieafler. Total 
payments ==$398.3 billion. Annual 
payments subject to inflation adjustment, 
aod subject to a voluine-of-salcs 
adjusCment. [Sec. 101-L02] Allows 
manufacturers to raise prices lo cover 
cost of pa>-meuls. (Set. 9(M) 
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Topic S. N M (McCain) S.153»(EIalclO S.149Z (Kennedy) 

AutborizHlion of 
Trust Fund 
Expenditures 

Authorizes expenditures from Trust Fund 
to award block grants to states and 
support national tobacco control 
programs (see Title V). [Sec. 401 ] 

Aiidiorizes and allocates expenditures 
frcm Trust Fund: S8 billion a year to 
states and $i billion a year for federal 
research and public health programs (see 
Title V); $200 million a year for 
asbestos-related compensation; $2Q0 
million a year for Natrve Americans (see 
Title IX); and a total of Sl6billion over 
25 years tor Ihe agriculture program (see 
Title vnil). [Sec. 101] 

Dksfrlbulion/Allocatlan ofT^'ust Funds or Excise Tax Revenues 

Title V Title V Title 1 

Slate Relmbursemenl 
(Medicaid) ^ 

1 

Establishes a separate Public Health 
Trust Fund within the Settlement Trust 
Fund (see Title IV} lo award block grant? 
to states based on an allocation formula 
(ro he determined). (Sec. 501-503] Block 
grant funds may be used for Medicaid 
reimbursement and (o provide health 
insurance lu uninsured minors. (Sec. 504] 
Allows DHHS Secretaiy to widihold 
block grant funds if states do not use 
tb'em in accordance with section 504, 
[Sec. 505] 

.Allocates a total of .tS billion annually lo 
slates based on state-by-state percentages 
detailed in Act. Allows each state lo use 
its state matching share (according lo 
Medicaid matching percentage rates) for 
purposes it deems appropriate. Allows 
each slate lu retain its federal matching 
share provided the funds are used for 
existing programs including child 
nutrition programs, matemal and child 
health. Head Start, school lunch, Indian 
Health Service, CommuDity and Migrant 
Health Centers, and social services block 
grants. (Sec. 501-502( 

Allocates 43% (i.e., 65 cents) of ihe 
annual revenues fiom Ihe $1.50 per pack 
excise tax, or approx. $15 billion a year, 
as follows: reimburses state Medicaid 
accoucits and allows each state to retain 
its federal matching share provided the 
binds are used for existing child health 
and welfare programs (similar to S. 
1530); provides approx. $2.3 billion a 
year for national and state counter-
advertising and smoking cessation 
programs; establishes tobacco victims 
compensation fimd (approx. $5 billion a 
year). (Sec. 101] 

Ped eral/S ta le/Loca 1 
Programs and 
Research 

Establishes and autiiorizes fimding for (il 
the National Smoking Cessation 
Program, (ii) the National Keducbon in 
Tobacco Usage Program, (iiil the 
National Tobacco-Free Public Education 
Program, (iv) Ihe National Event 
Sponsorship Program, (v)the National 
Communit)- Action Progran», and (vi) the 
National Cessation Research Program. 
[Sec. 511-5171 

.Allocates a total of £8 billion annually. 
$4 billion goes lo fijnd biomedical 
research al the National Institutes of 
Health, and the lemaining $4 billion is 
used to 1iind national anti-tobacco 
campaigns (including countei-
aJvertising) and cessation programs. 
Note: At leasi one liiilf of the non-NIH 
hinds niust be made available to slates as 
block grarits. [Sec. 521-522] 

Allocates 57% (i.e., 45 cents) of ihe 
annual revenues from Ihe $1.50 per pack 
excise lax, or over $15 billion a year, as 
folloxvs: one-lialf to be awaiiled as grants 
for biomedical and basic research; and 
one-linlf to be nllucatecl fuj' child health 
aiui developmenl resenich und uolionnl 
pmgrnms (e.g., Head Slait). ['Sec 101] 
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Topic : :,. ; ; S.14H{VIceaiii): : | ; ; , = S: 1530 ( l i ^ h ) ; , ; : - i i --. ; 5.l4?l:(Kenneily) 

Consent Decrees, Nation al Protocol, Non-Parlicipaling Manufacturers, Altorneys' Fees, and Staie Enforcement of Youth Access Laws 

Title VI Title 11 & 111 

Consent Decrees and 
National Protocol 

Requires manufacturers and states to 
enter into consent decrees that include 
many ofthe provisions of this Act. and 
thai also include a waiver of 
constitutional claims. Within 6 months of 
enactment, j-eqiiires manufacturers to 
enter into a legally binding and 
enforceable contract (Ihe National 
Tobacco Control Protocol) developed by 
DHHS Secretary, which embodies the 
termsof this Act. [Sec. 611-612( 

Requires iiiaDufacturers and states to 
enter into consent decrees thai include 
many of the provisions of this .Act, and 
tliat also include a waiver of 
constitutional claims. (Sec. 241-242) 
Within 90 days of enaclinent, requires 
each mannfacturer to enter into a legally 
binding and enforceable contract (the 
Mation al Tobacco Control Protocol) wilh 
tbe U.S. Attomey General and each 
state's Govemor, which embodies lite 
restrictions on advertising, promotion, 
and lobbying (described earlier in table). 
(Sec. 201] 

• • = •-... -
Noa-Participaling 
Manufacturers 

Denies non-panicip>ating manufacturers 
liability protection (see Title Vll), and 
imposes user fees on them, as well as 
annual payments into a reserve fimd to 
settle liability claims. (Sec. 613] 

Same provisions as S. 1414. (Sec. 243, 
259( 

• =- - H.j^'Viu.' :;; : r:-_ " •' 

Attorneys' Fees Establishes a 6-person arbitration panel 
lo determine and award attorneys' fees 
and expenses, subject to an annual cap 
equal to 5% of Trust Fund receipts for 
the applicable year. Awards to be paid 
by participating mannfactLirers, not by 
Trust Fund. [Sec. 227( 
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Topic S. 1414(MCCBUI) i;: S; i53p(Hatth) : SL!49?(Keun€dy) 

Slate Enforcemenl of 
Youth Access Laws 

Requires states to enforce laws 
prohibiting the sale or distribution of 
lobacco products lo minors, and conduct 
monthly unannounced inspections (at 
least 250 per 1 million state residents). 
States must meet compliance targets 
(75% compliance by year 5, 85% by year 
7, and 90% compliance by year 10) or 
risk losing block grant funds. (Sec. 621-
623) 

Expands on Synar Amendment* by 
requiring states to enact a law consistent 
with the provisions of a model stale law 
described in the Act, or risk losing Title 
V fimds (see Sec. 501). Model slate law 
includes retailer licensing, slate 
inspections and enforcement, fines for 
minors and adults supplying minors, and 
no direct access to tobacco products. 
[Sec. 301-3021 

' : - - • •• -
Civil Liability 

• Title VII Title lie 

Legal Immunity 

V 

Terminates all pending class-action 
lawsuits, civil actions by state attorneys 
general, and nicotine addiction and 
dependence-claims, and provides 
manufacturers witli immunity trom such 
lawsuits in the iiitiire. Preser\'es die right 
of individuals to bring personal uijiiry 
claims. Prohibits awarding punitive 
damages in civil actions arising irom past 
industry conduct. Limits the total 
damages paid by the industry each year lo 
33% of the annual payment to the Trust 
Fund. [Sec. 701-703] 

Same provisions as S. 1414. [Sec. 255-
258) Tn addition, requires each state to 
adopt these civil liability provisions as 
state law in order tu receive Title V Hinds 
(see Sec. 501). [Sec. 261) 
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, : 1.5.1414 (McCain) , , ; 1'1 i^LAW9?^(Keniiedy) 

Industry Document Disc lostire 

Title vm Title Vll Tills I 

Nalmnal Tobacco 
Document Depositor}-

Establishes a public depositor)' of 
indush7 heallh research documents. 
Requires manufacturers lo deposit all 
documents provided toplaintiBs in 
recent specified lawsuits. Allows 
manufacturers (0 delermine and withhold 
documents protected by altomey-clieni 
privilege. Requires manufacturers to 
deposit a detailed, itemized log of 
privileged docnments. Establishes a 
tliree-judge federal arbitralion panel to 
settle disputes over making privileged 
documents public. [Sec. 802) 

Similar provisions to S.1414. [Sec. 701-
703] 

Similar provisions. [Sec. 101] 

AKriculture and Rural Community Adjustment 

Title IX (S. 1310, Ford) Title VIII Title IV 

Funding Tobacco Coiumunity Revilalizalion Trust 
Fund of $28.5 billion. (Sec. 911-912] 

Tobacco Transition Account of SI 6 
billion. (Sec. 101,811,841-842] 

Trust Fund (from higher excise taxes) 
expected to spend S13 billion on this 
Title. (Sec. 101, subsection 2815) 

Farmer compensation Payments to lobacco farm quola owriers 
(up to S8/lb) and tenants for production 
losses fi'om baseline levels (totaling 
aboul $15.8 billion). Quola and no-net-
cost price support loan programs 
maintained. [Sec. 921] 

Quou owner buyout (S8/lfa) and tenant 
compensation ($l.20/lb) (totaling about 
$14.7 billion with 100% participation). 
Mandatory end lo c[uola program and 3-
yearpbase out of price support loan 
program. (Sec. 812-814] 

Quota buyout of&r to owners (S4/lb) and 
tenant compensation olTcr ($4/lb) ($9.2 
billion exposure wilh 100% 
participation). Quola and price suppon 
loan programs continue. (Sec. 411-414] 

Other USDA tobacco 
activities 

All costs for e.Ktension services, crop 
insurance, loan program administration, 
leaf grading and inspection, and ulher 
activities associated with lobacco 
production will be paid from Trust Fund 
(tololing about $2.5 billion). [Sec 922) 
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Topic S. 1414 (McCain] . S. LS3G (Hatch) . . - !S.I4?2 (K^nnediy) 

Community & 
Worker Economic 
Assistance 

Annual community economic 
development grants for 25 year̂  (totaling 
S8 3 billion) [Sec. 923) 

Assistance for displaced industry workers 
(nol more than $500 million). [Sec. 931) 

Educaiion grants for tobacco farm 
families (about $1.4 billion). [Sec. 932] 

Annual community economic 
development granis for 3 years (totaling 
$30D million). (Sec. 821] 

Assistance for displaced industry wotkers 
(nol more than $500 million}. (Sec. 816] 

Education grants for fann families (aboul 
$1.4 billion). [Sec. 817] 

Aimual community economic 
development grants for 6 years (totaling 
$3.8 billion). [Sec. 431] 

Immunity Provisions Agriculture sector immune to penalties 
for lack of manufacturer compliance with 
national settlement legislation. (Sec. 941] 

Native Americans, Stale and Local Preemption, InlerDBtional Tobacco Control, Antitrust Exemption, and Asbestos 

Thle X Title IX Title 1 

Native Americans Provides ihat the requirements of Ihis Act 
relating lotfae manufacture, distribution, 
and sale of tobacco products apply on 
tribal lands.; Considers tribes as stales for 
the puiposes of eligibility for public 
health finding (see Title V). [Sec. 1002) 

Provides dial llie requirements of Ihis Act 
relating to die manufacture, distribution, 
and sale of tobacco products apply on 
tribal lands. Considers tribes as states for 
Ifae purposes of this Act. Provides fHS 
with $200 million a yeai G-om Trust Fund 
for Indian health programs (see Tide 1). 
[Sec. 90!) 

Preemplion Allows state and local govemments to 
impose any additional tobacco product 
control measures that are not inconsistent 
with the provisions of this Act. [Sec. 
1003) 

Allows stale and local governments to 
impose any additional tobacco product 
control measures thai do nol conflict wilh 
the regtilalory provisions in Ihis Acl. 
[Sec. 401 ( 

Allows state and local governments to 
impose any additional tobacco product 
control measures that are nol inctmsislent 
wirti theprovisionsof this Acl. [Sec. 101, 
21)4] 

International Tobacco 
Control 

AnIitrusI Eitemptiun Provt<les pailicipatiog inaiiiifactiirers 
witb limited exemption firom fedei<il and 
state anlitrust laws. [Sec. 903 ( 
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Topic iS, 14 H (McCain) : S.1S30 (Hatch) S.1492(Keniiedy) 

Asbestos Allocates $200 million per year lo pay 
asbestos claims of smokers. [Sec. 101] 

' The Synar Ameodmentto the Public Health Service Act (42 U.S.C. 300x-26; 45 C.F.R. 96.130) requires states to eiM'orce their laws prohibhing the sale of tobacco 
products to individuals under age 18. Stales must conduct annual random, unannounced inspections of retail outlets to ensure compliance with the law. Slates risk 
losing federal substance abuse block grant funds for failure to comply. 
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Regulation ofTobacco Industry, Tobacco Producis, and Product Use 

Thlesll. V[f and VIII TitlesU, Vlland Vni Titles land 11 

Marketing and 
Advertising 
Restrictions 

Prohibits outdoor tobacco product 
advertising; prohibits use of human or 
cartoon images in advertising; prohibits 
Intemet advertising; restricts point-of-
sale advertising. (Sec. 726] Restricts use 
of non-tobacco trade or brand names for 
tobacco products; limits advertising to 
FDA-specified media; restricts 
glamoiization of tobacco. [Sec. 727] 
Restricts advertising in non-adult 
facilities and publications lo black-on-
white fonnaL [Sec. 728] Prohibits non­
tobacco merchandise and brand-name 
sponsorship. [Sec. 729] 

Same provisions as S. 1638. [Sec. 726-
729] 

Prohibits outdoor tobacco product 
advertising; prohibits use cf human or 
cartoon images in advertising; prohibits 
Tmternet advertising; restricts poinl-of-
sale advertising. ReshicCs use of non­
tobacco trade or^rand names for tobacco 
products; limits adveilising to FDA-
specified media; rsslricls glamorization 
oflobacco. Jleslricls advertising in non-
adull fecililies and publications to black-
oo-whilB fomial. Prohibits non-tobacco 
merchandise and brand-name 
sponsorship. (Sec. 101] 

Warnings, Labeling 
and Packaging 

Requires new, explicit waming labels in 
bold type. Preempts labeling by state and 
local governments. (Sec. 205] Repeals 
existing federal tobacco product labeling 
laws. [Sec. 206] 

Same provisions as S. 1638. (Sec. 205-
206] 

Requires new, explicit warning labels in 
bold type. Exempts tobacco product 
exports inni labsliug requirements. [Sec. 
101] Supeicedes'repcals existing federal 
tobacco product labeling laws. [Sec. L02] 

Youlh Access 
Restrictions 

Prohibits sales to minors; requitvs photo 
ID ifunder age 27; requires face-to-face 
transactions; bans vending machine and 
sett-service sales except in adult-only 
facilities; pennits mail-order sales subject 
to FDA review. (Sec. 202] 

Same provisions as S. 1638. [Sec. 202] Pnobibils sales to minors; requires photo 
ID if under age 27; requires face-to-face 
transactions; bans vending machine and 
self-service sales except in adult-only 
facilities; permits mail-order sales subject 
lo FDA review. [Sec. 202) 
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TABLE lb: COMPARISON QP TOBACCO s j ^ j ^ I ^ ^ ^ 3474. tind S. 1648) 

TPP««r 

Licensing of Retailers 

S. 1638 (Conrad) 

Mandates state licensing of tobacco 
relailers and stipulates penalties, 
including license suspension and 
revocation, for non-corapliaiicc. [Sec. 
205) 

H^II^,4474 (Vwoy 

Same provisions as S. 1638. Also alkiws 
slates to provide technologies to aid 
relailers in verifying the age of 
purchasers. [Sec. 205] 

&,154a (Mfords) 

Mandates slate licensing oflobacco 
retailers and stipulates penalties, 
including license suspension and 
revocation, for non-compliance. (Sec. 
202) 

Amendment of 
Federal Food, Drug, 
and Cosmetic Acl: 
Regulation of 
Tobacco Product 
Developmenl and 
Manufacturing 

Amends Federal Food, Drug, and 
Cosmetic Act as follows: Defines 
niootine as a drug, and tobacco products 
as devices, and gives FDA authority to 
regulate lobacco producis as a drug, a 
device, or both. Gives FDA authorit)' to 
regulate access to, and Ihe advertising 
and promotion of, tobacco products. 
Exempts tobacco product regulation Itom 
Ihe general safety and efTicacy standard if 
it is achieves the best public Keatlh result. 
Permits FDA fo issue regulations through 
notice-and-comments rulemaking that 
may include Ihe reduclion or eliininaiion 
of nicotine or other harmful constituents. 
Requires testing, reporiing, and 
disclosure of tobacco smoke coasritiients. 
Requires disclosure of amouirts of all 
nQo-tubacco ingredients in each brand. 
Requires ingredients lo be included on 
the product label. Establishes DHHS 
scientific advisor)' committee. [Sec. 201 -
205) 

Same provisions as S. 1638. [Sec. 201-
205) 

Amends Federal Food, Drug, and 
Cosmelic Acl as follows: Creates new 
FDA authority lo regulate lobacco 
producis. Permits FDA to issue 
regulations through notice-and comments 
rulemaking to reduce ur eliminate 
nicotine or other hamifiil constituents, 
subject to congressional review/approval. 
Encourages lobacco companies lo 
develop and market reduced risk tobacco 
products. Requires disclosure of 
umounts of all non-lobacco ingredients in 
each brand. Requires ingredients to be 
included on tlie product labsl. Establishes 
DHHS scientific advisory committee. 
Authorizes assessment and collection of 
$100 million annually iu fees to hind 
FDA regulation. [Sec. 101] 

Corporate Culture 
and Compliance, 
Lobb)isCs, and 
Whistleblowers 

Protects industry whistleblowers. [Sec. 
802] 

Same piavisions as S. 1638. (Sec. 602] 



CRS-22 

TABLETb: C<DMPAIUS0N OF TOBAC^CQ S E T ^ H,Rf3474, ftpll 1648) 

Topic , . .. .. = , 5l l638(Conr^cl) . \ f , 

Reduction in Underage' fobaceo Use 

Title 111 Title 111 Title 11 

Underage Tobacco 
Use Targets 

Mandates an annual survey to detennine 
the percentage of individuals under age 
18 who used a lobacco product in die 
past 30 days, and the percentage who 
used each brand in the past 30 days. [Sec. 
302] Sets reduction targets for imdeiage 
use of cigarettes (by 40% in 5 years, 55% 
in 7 years, and 67% in 10 years) and 
smokeless tobacco producis (by 25% in 5 
years, 35% in 7 j'ears, and 45% in 10 
years). (Sec. 303] 

Extends Ihe airvey requirements in S. 
1638 lo include the percentage of each 
ethnic group ofindividuals under age IS 
who used each brand in the past 30 days. 
[Sec. 302] Sets tbe same reduction 
targets for underage use of cigareltes and 
smokeless tobacco producis (by 40% in 5 
years, 55% in 7 years, and 67% in 10 
yeare). [Sec. 303] 

Sets reduction targets for underage use of 
cigarettes (by 30% in 5 years, 50% in 7 
years, and 60% in 10 years) and 
smokeless lobacco producis (by 25% in 5 
years, 35% in 7 years, and 45% in 10 
years). [Sec. 202] 

Industry Penalties 

t 

Mandates industry-wide and 
manufacturer-specific penalties (not lax-
deductible] if targets are not met. 
Industry-wide penalty = $0.10 per unit 
sold. Manufacturer-specific penalty = up 
to S0.40 pen unit sold by a manufacturer 
whose producis fail to meet the targets. 
Penalties increase with repealed non­
compliance. (Sec. 304] A manufactiu-er 
may have its penallv' reduced if it can 
demonstrate that an arbitrary and 
capricious survey overestimated youth 
tobacco use. [Sec. 306) 

Mandates only manufacturer-specinc 
penalties (nut tax-deductible) if targets 
are not met. Fur each manufacturer 
whose products fail to meet tbe targets, 
Ihe penalty = $0.02 per percentage point 
shoit of die target per unit sold. Penalties 
increase willi repealed non-compliance. 
[Sec. 304] A manuhicturer may have its 
penalty reduced if it can demonstrate that 
an arbitrary and capricious survey 
overealimaled youth tobacco use. [Sec. 
306] 

Fines manufacturer? up to S300 million 
per percentage point short uf the target 
for underage use of cigai'eltes targets. 
.Allows manul^turers to recover 75% of 
die fine if they pursued all teasonably 
available measures to reduce underage 
tobacco use and did nothing to 
undermine airy provisions ofthe Act. 
Provides industry wilh incentives to 
exceed reduction targets. (Sec. 202] 
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Topic ; • : . ; ; . S. l638 i[C!>(irRtJ) \ i - i'i::!' wa (Jclifords) 

Environ men tal Tobacco Smoke 

Title V Title V Title III 

Smoking Restrictions 
in Public Facilities 

1 

Amends Ihe Occupational Safely and 
Health Acl to restrict smoking in public 
facilities (i.e., Iho^ entered by 10 or 
more persons at least 1 day a week) to 
enclosed, separately ventilated, 
designated smoking areas. Specifies lhat 
employees may nol be required to enter 
smoking areas. Exempts small 
restaurants (other than fast flood), bars, 
private clubs, hotel guest rooms, casinos, 
bingo parlors, tobacco outletŝ  and 
prisons. Prohibits smoking in schools 
and olher facilities serving childreji, aud 
on public transportation. Allows state 
and local governments to enact stricter 
laws. [Sec. 501] 

Same provisions as S. 1638 except that 
there is no exemption for small 
lestauranls. [Sec. 501) 

Amends Ihe Occupational Safet>- and 
Health Acl tu require OSHA to issue 
within 12 months a fmal indoor air 
(jualily regulation, which includes 
smoking restrictions in industrial and 
iioninduslriaL worksites. (Sec. 301] 

Tobacco Trust Fund 

Title 1 Thief Title n 

Establlshmenf of 
Tobacco Trust Ftind 
and Annual industry 
Payments 

Establishes Ihe Health Enhancement and 
Lowered Tobacco Hazards fur Young 
Kids (HEALTHY Kids)Trast Fund. 
Mandates initial industry payment uf $15 
billion (nol lax-deductible}. Mandates 
annual assessments of each manufachirer 
as follows: $0.5O.''pack in first year. 
$ 1.00/pack in second year, and 
$ 1.50/pack in third year and tfaereafVer. 
Begiiming in fourth year, payments 
subject to inflation adjuslmenls. Five-
year projected total = $S2 billion. 
Companies may nol use insiuance 
coverage to make payments. [Sec. 101, 
102] 

Establishes Ihe Health Enhancem^l and 
Lowered Tobacco Hazards for Young 
Kids (HEALTHY Kids) Tnist Fund. 
Mandates initial industry payment of $16 
billion (not lax-deduclible). Thereafter, 
mandates annual, (aK-deduclible 
payments into Trust Fimd for 25 years, 
b^inning at $24.33 billion and 
increasing to more than S29 billion by 
year 10. Annual payments subject to 
inflation adjustinenL Five-year 
proiected net total^ $82 billion." 
Companies may not use insuî nce 
coverage lo make pa>7nents. [Sec. 101, 
102] 

The Acl assumes the establishment of a 
Tobacco Setllement Tmst Fund under 
separate legislation. 
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Topic 

Authorization of 
Trust Fund 
Expenditures 

S, 1638 (Conrad) 

Authorizes annual expenditures from 
Tmst Fund (see below). [Sec. 101) 

3a,R. 3474 (Fiizig) 

Authorizes annual expenditures from 
Trust Fund (sec below). [Sec. 101] 

S. 164J9 (Jeffords) 

Authorizes annual sxpejiditiires for 10 
years from Tobacco Settlement Tmst 
Fund (seebelow). [Sec. 202] 

Distribulion/Allocation of Trust Funds or Excise Tax Rê 'cnues 

Title I Title I Title D 

Stale Reimbursement 
(Medicaid) 

Allocates 14.5% annually ($12 billion 
over first 5 years) for reimbursement of 
slate emd local Medicaid programs, based 
on each slate's share of total federal 
Medicaid payments. [Sec. I l l ] Allocates 
17% annual̂ ' ($14 billion over first 5 
years) to stales for child care programs. 
(Sec. 131] Alk)cates 6% aonnally ($5 
billion over first 5 years) to slates for 
elementary school teachers. [Sec. I32( 
Allocates 4% annually ($3 billion over 
first 5 years) to states to expand 
children's health care coverage. (Sec. 
133] 

Allocates 14.5% annually ($12 billion 
over firsl 5 years) for reimbursement of 
stare and local Medicaid programs, based 
on each state's share of lolal federal 
Medicaid payments. [Sec. I l l ] Allocates 
20% armually for the flrsI 5 years (for a 
total of $16.5 bilUaa)and 17% annually 
Ihereaiter to slates for child care 
programs. [Sec. 131] Allocates 9% 
annually for the firsl 5 years (lor a total 
of S7.5 billion! and 6% annuaUy 
thereafter to stales for elementary school 
teachers. [Sec. 132] Allocates 4% 
annually (S3 billion over Grst 5 years) to 
slates to expand children's health care 
coverage. [Sec. 133] 
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Topic S. 1638 (Conr£|d) H1.R. 3474 (Fazio) S. Ili48 (Jeffords) 

Federal/SlHle/Local 
Programs and 
Research 

Allocates 1 S.5%annually ($13 billion 
over first 5 years) for tobacco control 
activities including: $300 million/yr for 
FDA; $200 million/yr for hidian Health 
Service; $200 million/yr for behavioral 
research; SlOOniillion/yr for 
surveillance; $300 million/yr for school-
and conununit)'-bBsed progmnis; $500 
million/yr for counter advertising; $700 
million/yr for oessalion programs; and 
$60 million/yr for smokers' medical 
costs. (Fimding amounts are estimates 
over first 5 years.) (Sec. 602, 603,611, 
621-626] Allocates 21 % annually ($ 17 
billion over first 5 years) ro NIH 
research. (Sec. 121,601] Allocates 12% 
annually ($10 billion over first 5 years) lo 
lobacco fanners and communities (see 
Title IV). Allocates 4% annuaUy ($3 
billion over first 5 years) to Medicare, 
and 6% annnally ($5 billion over first 5 
years) to Social Security; allocations 
grow to 10% and 12%, respectively, afler 
10 years. (Sec. 101] 

AUocates 15.5% annuall)'($13 billion 
over first 5 years) for tobacco control 
activhies including: $300 million/yr for 
FDA; S200 million/yr for Indian Health 
Service; $200 million/yr for behavioral 
research; $100 million/yr for 
surveillance; $300 million/yr tor school-
and community-based programs; $5i>0 
million/>'r for counter advertising; $700 
million/yr for cessation programs; and 
$60 mitlioii/yr for smokers' medical 
costs. (Funding amounts are estimates 
over first 5 years.) [Sec. 602, 603,611, 
621-626] Allocates 21% annually ($17 
billion over Ursl 5 yeais) to NIH 
research. Requires that research be 
conducted at minority institutions. [Sec. 
121,61)1] Allocates 12% annually ($10 
billion over firsl 5 years) to lobacco 
farmeĵ  and communilies (see Tide IV). 
Allocates 4% annually ($3 billion over 
first 5 years) to Medicare, and, beginning 
in year 6, 6% annually ($5 billion over 
first 5 years) lo Social Security; 
allocations grow to 10% and 12%, 
respectively. [Sec. 101] 

Requires CDC to allocate annually to 
stales up to $440 million lo promote stale 
and commimity lobacco control 
programs. .Allocates annually to slates up 
TO $1.5 billion for lobacco cessation 
programs, including efforts lo encourage 
heaith plans and insurers to provide 
coverage for cessation treatment. 
Mandates an Institute of Medicine report 
to provide recommendations for tobacco-
relaled research. Creates interagency 
National Tobacco Task Force lo address 
tubacca~relaled research priorities. 
Allocates up to $345 million annually to 
CDC for tobacco-related surveillance, 
epidemiology, and prevention. Allocates 
$2.5 biUion annually lo NfH fortobaccu-
relaled research. Allocates $500 milUon 
annually for counter advertising. [Sec. 
202] 
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Topic 1 S. 1638 (Conrad) lLR,3474(Faiio)- . i \ S, 1648 (Jeffords) 

Consent Decrees, National Protacol, Non-Participating Manufacturers, Attorneys' Pees, and Slate Enforcement of Yuulli Access Lsws 

Tills vn Title VII 

Consent Decrees and 
National Protocol 

i 

Requires manuiiictiirers and states to 
enter into consent decrees lhal include 
many ofthe provisions of this Act. [Sec. 
711] Within 90 days of enactment, 
requires each manufacturer to enter into a 
legally binding and enforceable contract 
(Ihe National Tobacco Control Protocol] 
with tlie L'.S. Attorney General and Ihe 
Attorney General of each stale. The 
Protocol embodies the advertising and 
promotion restrictions in tbe June 20, 
1997, proposed settiement (described 
eaHier in table). [Sec. 721, 725-729( 

Same provisions as S. 1638. [Sec. 721, 
725-729] 

Hi.;Zv :'U: 'y-]:Z' " 

Non-Participatlog 
Manufaicturers i r i ^ : M:: • 

.Attorueys' Fees Establishes {i 7-person arbitaration panel 
to deteimine aad award attorneys' fees 
and expenses, subject lo Ihe American 
Bar Assodalian's ethical guidelines. 
[Sec. 702) 

Same provisions as S. 1638. [Sec. 702) 

• ;.;| - i-;P;-> I . -• = ' 
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Topjc . S. 1638 (Conrad) ,,[Lis;;3474(FswiQ):. 

Slate Enforceiiiieat of 
Youlh Access Laws 

Requires stales to restrict access of 
minors to tobacco products, through 
licensing, compliance checks, and 
enforcemenl. States must meet 
compliance target of 95% within 3 years. 
Established penalties for retailers, their 
employees, and minors for sales lo 
minors. [Sec. 205) 

Same provisions as S. 1638. [Sec. 205) R̂ equires stales to enact a law consistent 
with the provisions of a model state law 
described in the Acl, or risk losing 
ftinding provided by this seaion. Grants 
CDC enforcenienl authority. States must 
meet compliance target or90%. Model 
state law includes retailer licensing, slate 
inspections and enforcement, fines for 
retailers, their employees, and minors for 
sales to minors. Allocates $65 million 
annually to stales fiom Ihe Trust Fund. 
[Sec. 202) 

Civil Liability 

Title VII Title Vll 

Legal fmmunity, Settles state lawsuits and prohibits state 
and local local governmenls from fiiture 
action against the indusir)' based on its 
pastcooducL Slates diac elect not lo 
receive any funds ever Irom Ihe Trust 
Fimd may continue witb their lawsuits. 
Prohibits federal lawsuits for past actions 
by tlie industry. [Sec 701) 

Same provisions as S. 1638. [Sec. 701] 
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-Topic ; '• 1 '• - ] • ft: : i : ;^ ..,S.:;i638(<Gii|tia4:^ i I- iJiVL̂ §.a648(Jerr6rds)̂ ^̂ ^̂ ,̂̂ ^ u 

Industry Document Disc losurc 

Title 11 Tille IT Title I 

National Tobacco 
Document Depository 

Requires industry to submit to DHHS 
S^netary all health-related documents. 
Secretary will make them available to the 
pubhc. Public health considerations 
ovenide privileged documents. [Sec. 
205] 

Same provisions as S. 1638. [Sec. 205] Requires industry to submit to DHHS all 
lieallh-related research do::uments. 
Secrelary will detennine whether 
privileged infarmatiou he e.\empt from 
disclosure. (Sec. 101] 

.Agricnltnre and Ruml Community AdJuslinenI 

Title IV Title IV 

Funding 

> 

Establishes Tobacco Transition TrusI 
Fund lo receive payments from 
HEALTHY Kids Trust Fund: 510 billion 
over Crst 5 years, then gradually phased 
out over 25 years. Requires Congress to 
enact legislation by Jan. 1,2000, 
authorizing use of hinds for assisting 
tobacco farmets and their com miin ities. 
[Sec. 101,"101] 

Establishes Tobacco Transition Tnist 
Fund lo receive paynients from 
HEALTHY Kids Tmst Fund: $21 billion 
over first 10 years, dien gradually pliased 
out over 25 years. Requires Congress to 
enact legislation by Jan. 1,2000, 
authorizing use of funds for assisting 
lobacco farmers and their communilies. 
(Sec. 101, <)02] Requires thai cigarette 
manufecturers purchase a certain amouot 
oflobacco grown in die United Slates. 
[Sec. 401) 

Farmer campcnsalion 

Olher USDA lobacco 
activities 

Community & 
Worker Economic 
.Assistance 

Immunity Provisions 
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Topic S. 1638 (Ccnrnd) H,it 3474 (Kay-io) : S. 1648 [Jeffords) 

Native Americans, State and Local Preemption, International Tobacco Control, Antitrust Exemption, and Asbestos 

Titles VDI and IX Titles VIII, IX and X Title 1 

iNative Americans Applies provisions of tbe Act to Indian 
lands (exempts religious or ceremonial 
use of lobacco). Tribes lhal manufacture 
tobacco products are subject to the same 
annual assessments as the lobacco 
companies. Provides the fHS with $200 
miilion.'yr for Indian health programs. 
[Sec. 9011 

Same provisions as S. 1638. [Sec. 901) 

Preemption ' Allows state and lcx:al governments to 
impose and enforce additional measures 
to further the purposes of this AcL [Sec. 
S04] 

Same provisions as S. 1638, [Sec. 804] Allows stale and local governments to 
impose and enforce additional measures 
to ftiitber the purposes of this Acl. [Sec. 
101) 

1 nter nat 1 ona I Toba c co 
CoQtrof 

Oeates non-profit corporaiion and 
provides funds for inlemaliooal tobacco 
control programs. [Sec. 624] Prohibits 
use of federpl fiinds to promote U.S. 
lobacco exports or lo seek to remove 
nondiscriminatory restrictions on lobacco 
products by foreign countries. [Sec. 801) 
Prohibits U.S. employees of tobacco, 
companies from marketing to children 
overseas. Requires lobacco product 
exports to carrv warning labels. (Sec. 
803] 

Same provisions as S. 163S. [Sec. 624, 
801,803] 

Antitrust ExeniptioD ; v;^.-,.-; ; : "[:,,•: y,'-

Asbestos Establishes Ihe Tobacco Asbestos Tnisl 
Fund. Transfers up to 53 billion/yr of Ihe 
annual industry payment lo the Trust 
Fund. Tnial amount transferred over 15 
years = $20 bilhon. Requires ftinds to be 
used to pay asbestos clahns of smokers. 
[Sec. IO0I-1OD5] 
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^ The projected 5-year total is based on Dept. Treasiuy estimates and excludes money h:iuisfetn:d to Ihe asbestos trust fimd and money witldield in lieu of (axes. Note 
thai tbe annual industry payments are lax-deductible. 
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APPENDIX 

SUMMARY OF PROPOSED TOBACCO SETTTEMENT (Jim? 20.1?!)7) 

i'dvisibit!?; 

Tobacco industry Reformation 

Marketing and Advertising 

Warnings, Labeling aud Packagmg 

Incoiporates the following provisions of the FDA rule: (i) Prohibits use of non-lobacco brand nrsnes for lobacco 
products unless such names were in existence as of 1/1/95 (897.16(a)); (ii) Restricts tobacco product advenising to 
FDA-specified nnedia (897.30(a)); (iii) Restricts pennissible lobacco product advertising lo black text on a white 
background except for advertising in adull-only facilities and adult publications (897.32 (a-b)); (iv) Requires 
advertisements to include FDA-mandated slateroent, "Nicotine-Deli very Device (br Persons 18 and Older" 
(897.32(c)); (v) Bans sale and distribution ofnon-lobacco items, services, and gifts, and brand-name sponsorship of 
sporting and other cultural events (897.34(a-c)). 

Modifies and extends the FDA rule as follows: (i) Bans all outdoor lobacco product advertising and all brand-name 
advertising directed outside from a retail store (modifies 897.30(a-b)); (ii) Bans tbe use of human and cartoon images 
in tobacco advertising and packaging; (iii) Piohibits tobacco product advertising ou the Internet unless designed to be 
inaccessible from the United States; (iv) Prohibits payments to clanwrize tobacco use in media appealing lo minors; 
(v) Prohibits payments for tobacco product placement in movies, IV programs, and video games; (vi) Establishes 
additional restrictions on point-of-sale advertising (e.g., regulates number of permissible advertisements). 

Amends the Federal Cigaretie Labeling and Advertising Act (15 U.S.C. 1331 e/ftf̂ '.) and die Comprehensive 
Smokeless Tobacco Health Education Acl (15 U.S.C. 4401 etseq.) to require new warning labels on tobacco product 
packages and cartons, and on all tobacco advertisements. For cigarettes, tiie wamings would be in bold type and 
occupy 25% of Ihe firtmt ofthe package.* Requires packages to include FDA-mandated slateraenl, "Nicotine-Delivery 
Device for Persons 18 and Older" (897.25). 

Transfers from Hie Federal Trade Commission (FTC) tu FD.̂  Ihe authority to measure and report tar, iiicohne, and 
carbon monoxide levels in tobacco smoke, and llie autiiority to requite dLsi:losuie of such information on labels and 
advertising. 
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SUMMARY OF PROPOSED TOBACCO SETtLE^l^ENT (June 20,11)97) 

Title PrQV|slipiî $ 

Restrictions on Access to Tobacco 
Products 

Lioensing of Retail Sales 

Tobacco Product Development and 
Manufacturing 

Incorporates tbe following provisions of Ihe PDA rule: (i) Sets a niuiimum age of 18 lo purchase lobacco products 
and requires retailers 1o check photo ID of anyone under age 27 (897.14(a-b)); (ii) Requires liace-lo-face transactions 
for all tobacco sales, bans sale of individual cigareltes, and requires relailers to remove all displays and advertising 
that do not comply witfa this regulation (897.N(c-e)); (iii) Establishes a ininimiim package sizu of 20 cigareltes and 
bans Ihe sampling of lobacco pioducts (897.16(b)(d|); (iv) Bans self-service displays e.xcept in adult-only facilities 
(897.16(c)). 

Modifies and extends the FDA rule as follows: (i) Bans all vending machine sales; (ii) Permits mail-order sales, 
subject to proof of age and FDA review (modifies 897.16(c)); (iii) Mandates tliattobacco products be placed out of 
reach of Ihe customers (i.e., behind counter ur imdei lo:k and key), except m adull-only facilities. 

Mandates minimum federal slandaids for licensing tobacco product relailers. Retailers would face fines for selling 
tobacco without a license of ai least $1,000 per violation. Licensed relailers who sell lo minors would face fines 
starting at $500 and rising to $25,000 for repeated violations. Retailers caught selling to minors IQ times witliin any 
two-year period could lose Ikeir license. Licensing fees would cover ttie administrative costs of issuing stale licenses. 

Recognizes explicitly FDA's authority to regulate tobacco products. Classifies lobacco products is Class 11 deviceŝ  
under the Federal Food, Dmg, and Cosmetic Act (21 U.S.C. 360c) and permits FD.A to requite Ihe modification of 
lobacco products in accordance with Performance Slandaids: 

(i) For at least 12 years following enactment ofthe settlement, FDA would be permilted lo adopt Performance 
Standards lo reduce nicotine yields and eliminate oilier liarmliil lobacco product ingredteiits, piovided that ihe 
modification significantly reduces health risks, is technologically feasible, and does nol create a black market for 
unmodified products. FDA must shmv "substantial evklence" for any such modification in a fomial rulemaking 
subject to the Adininislrative Procedure Act, wilh the right of judicial review.' Any such action would also be subject 
to congressional review under the Regulatory Reform Acl of 1996." 
(ii) ADerIhe initial 12-year period, FDA would be permitted tu adopt Performance Standards lo eliraiiiale nicotine, 
provided lhat the raodi^cation meets Ihe same criteria listed in item (i). FD.4 must base any such modification on a 
"preponderance of evidence" pursuant (o a Pari 12 hearing, or notice and conuncnl rulemaking, wilh the right of 
judicial review.' Any such action would be phased in after a Iwo-year period to allow for congressional review under 
the Regulatory Rclbmn Act of 1996. 
(iii) Requires FDA approval of ul! health claims for lobacco products. Pcriiiits FDA lo nianJ.ilc Ihe iiiuodnctioii of 
less hazardous tobaoco jiruducts lhat are technologically feasible.' Aoy such action woiikl lequire n lornia) rule­
making subject to the Administcalive Procetiiire Act, with llie right of judicial review Requires rr>."i lo csrablisli a 
scienlific advisory couimillee to study issues related tu die reguijiion of nicotine aiul tiihc-r liehhli iind ̂ .illMy i'jfiues. 
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SUMIVIARV OF PROPOSED TOBACCO Simi.ER^ENT (Jiine 2̂̂ ^̂  1997) 

Title Pfcfvisiipng • 

Good Manufacturing Practice 

Industr)' Documents 

Non-Tobacco Ineredients 

Corporate Culrure and Compliance 

IL Look-Back Provisions, Slate Enforcement 
Incentives 

Subjects tobacco companies lo good manufacturing praclicc standards comparable lu those applicable to oiher FDA-
regulaled industries (see 820.1(61(0). 

Establidies a public depositor)- of industrv documents related to smoking and health, addiction or nicotine 
dependency safer or less hazardous cigarettes, and underage lobacco use and marketing. The depository would nol 
include documents that am determined by tlie industry to bs "privileged against disclosure," but would mstead include 
a detailed, descriptive log of sucli privileged documents. Establislies a ihree-judge federal arbitration panel lo settle 
disputes over making privileged documents pubUc. 

Supersedes ihe current federal inEredient law by requiring manufacturers to disclose annually lo FDA on a "strictly 
confidential" basis the amounis oi all non-tobacco ingredients added to each brand* Requires maniiFacturers to 
disclose ingredients infotmation fo the public in a manner comparable to current federal requirements for food 
products Mannfacluiers must submit safely testing results for each non-lobacco ingredient within live years, and 
demonstrate lhal there is a reasonabte certauity that the ingredient is not harinhd under Ihe intended conditions of use. 
FD.A would have 90 days to review each safety assessment. 

Includes requirements to ensure that the industry complies widi both the letter and spirit of ihe settlement, including 
the establishment of internal procedures to promote compliance with laws bairing tohacco sales to mmors Provides 
-whisdeblowers" in the lobacco industr)- wirti protection. Requires tobacco lobbyists lo agree in writing to comply 
wilh all Ihe provisions of llie settlement, and not support or oppose any state or fed«^l legislation without ilie 
maiiufecturei's authorization. Disbands the Tobacco Institute and the Council for Tobacco Research. 

Grants tobacco companies immunity from federal and slate antitrusi laws thereby allowing them lo confer and acl in 
concert to meet the requirements ofthe settlemeni (eg., raising prices to cover annual payments). 

Sets targets for reduction in imdeiage cigarette use. Tlie industry would face fines ofup lo $2 billion per year if 
underage cigarette use does not decline by 30% in five years, 50% in seveu yeai^, and 60% in 10 years, or underage 
use of smokeless lobacco products does not decline by 25% in free years, 35% in seven years, and 45% m 10 years. 
Allows Ihe industry to petition FDA to recover 75% ofthe fine if it can establish thai il pursued all "reasonably 
available measures" to reduce youth smoking and did nolhiiig lo undermine Ihe settlement goals. 

Requires states to undertake siguificani enlbrtcment steps to reduce die incidence of underage tob-ncco U5C, which go 
beyond the provisions of Ihe Synar Amen<lment(42 U.S.C. 300x-26; 45 C.F.R. 96.130). States iiaist nutiniani a 
specific level of enforcement activity or risk losing huallh cane funds (see Title VIl).' 
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SUMMARY OF PROPOSED TOBACCO SETTLEIVIENT (June 2Q, 1997) 

Title Piwisioiis 

ill . Penalties, Consent Decrees, Non-
Participatuig Tobacco Companies 

Rsqiiires manufacturers and states fo enter into legally enforceable consent decrees thai include many of Ihc 
provisions ofthe settlement. Violalions of the proposed seltlement's requiremenls would cairy civil and criminal 
penalties based upon the penalty provisions of llie Food, Drug and Cosmetic Act and tbe provisions ofthe United 
Slates CTiminal code. In addition, die industty would face civil penalties of up lo $10 million for each violation ofthe 
requirements 10 disclose infonnation about non-lobacco ingiedients and Ihc health effects oflobacco producis. Non-
participating tobacco companies would be subject to all the regulations outlined in Title 1 of the setllement, but would 
receive none ofthe civil liability protection outlined in Title VDI, Requires non-participaluig companies to make 
annual payments into an escrow fund earmarked for potential liability claims against the companies. 

IV. EDvironmental Tobacco Smoke Restricts smoking in public facilities (i.e., any building entered by 10 or more individuals at least one day a week) to 
separately ventilated locations. Ensures that no employee may be required involuntarily to enter a smoking area. 
Exempts resCaurants (olher thau fast food restaurants) and bar?, private clubs. Iiolel guest rooms, casinos, biugo 
parlors, tobacco merchants and prisons.' Allows slate and local govemments lo enact stricter laws. 

v. Scope an^ EtTect The settlement includes all tobacco products sold in U.S. commerce, and also covers imports and U.S. dut>' free 
items. Preserves the legal authority of slate and local govemments to regulate further ihe sale and distribution of 
tobacco producis. Retains the fiscal aulliorify over lobacco products of llie Bureau of Alcohol, Tobacco and 
Firearms, and the existing aiilhorlty ofthe FTC, except for tar, nicotiae and carbon monoxide tesring (see Title I, sec. 
B). 

VL Programs a tad Funding Mandates annual industry payments in perpetuity to reimburse slates for Medicaid outiays for smoking-related 
ilhiesses,'' pay damages lo seltle individual lawsuits (see Title VIII), provide Amds for public health programs and 
research! and lo cover the costs of implemeuling and enforcing the programs and legulatioiis outlined in the 
settlement (see Tille Vll). 

The industr)' would pay an up-front sum of $ 10 billion, and annual payments beginning al $8.5 billion in the fit st 
year, increasing tu $ 15 biUion in the fifth year of Ihe settlement. The annual pao'ments would remain at S15 billion 
per yeai thereafier. The annual payments woukl be subject to adjustinent for inflation, and would be deemed an 
ordinar)' and necessary business expense and, therefore, tax dsductihie. Companies would raise prices on lobacco 
products to cover the cosi ofthe annurd payments.' The annual payments would also be subject to a sales-volume 
adjiistnitiil. If adull consumption decreases, annual payments woukl be reduced propoilionalely. ll total 
consumption increases, annual payment would be increased proportionalely. 

Total estimated payments over Ihe fiisI 25 years = S368.5 billion (in 1998 dollars)"" 
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SUMMARY OF PROPOSED TOBACCO SETTLEMENT (Jiine 20,1997) 

Tille Prpvisioiis 

VII . Distribution of Annual Payments Recommends distribution of annual payments as follows: (i)UnreslrLcted funds to statss lotaling $3 billion/yr by Ihe 
sixth year (allocated according to a formula) to reimburse dieir Medicaid programs; (ii) Funding tor tobacco cessation 
programs (totaling $1.5 billion.'>T by the sixth year); (iii) Fundmg for a public health fnist to pay for biomedical and 
behavioral tobacco-related leseaich (payments into trust total $25 biUioo over lite first 8 years); (iv) Funding for 
tobacco control programs (totaling$1.5 billtoii/yr by the fourth year), which includs counter adveitisuig ($0.5 
billion/yr), FDA regulation, local conununity programs, research on reducing tobacco use, and also compensation for 
spurting and cultural events lhat lose lobacco induslr>- sponsorship. 

Provides up lo $4 billioa'yr to pay damages in indivklual lawsuits (see Tille VIII). Unused fiinds would be allocated 
for olher tobacco-related activities and programs by a presidential commission . 

V l i l . Civil Liability . Provides the participating companies with protection from civil liability by legislatively settling llie stale attorneys 
generals' and class-action lawsuits. Prohibits future class-action lawsuits. Preserves llic rights ofindividuals lo sue 
tobacco companies for pa&l or future conduct, hidividual lawsuits aiising from past conduct could claim only 
compensalory damages, whereas individual lawsuits arising from hiture conduci could claim both compensatory and 
puoilive damages. Defines pennissible parties Itiat caiv acl as plaintiffs and defendants in such Ian-suits. Limits the 
total damages paid by the industry/ in any one year lo 33% of the annual industry base payment." Allows indiisli-y lo 
deduct 80% of its liabihty costs each year from the annual payment. 

IX. Board Approval Tbe terms of the setltement are subject to approval b)- llie Boards of Directors of Ihe participaling lobacco companies. 

• The nine wamin>'s on cigarettes packs include: "WARNING: Cigarettes are addictive" and "WARNING: Cigarettes cause cancer." Tlie four wamuigs on smokeless 
tobacco products fnclude "WARNING: Smokeless lobacco is addictive" and " W.ARNING: This prodiicl can cause monlh cancer." The warnings would appear in 
Canadian format (i e., aliemaling black text on a while background and white text on a black background). They would be introduced concurrently on all tobacco 
product packages and cartons, and rotated quarterly on all advertisemenls. Hie setllement preserves Ihe preemptive language in both the Federal Cigarette Labsliiig 
and Advertismg Acl and Ihe Comprehensive Smokeless Tobacco Healdi Education Act, which prcvenls state aud local governments from requiring additional health 
wamings on lobacco products. , ^ • 
'' Class B medical devices (e.g., syringes, hearing aids, and powered wheelciiairs) are fliose for which FDA requires special controls lo assure safely and eflectiveness. 
These controls may include special labeling requirements, mandatory performance standards, and postmarket surveillance. 
'Most regulations art issued informally under the nol ice-and-commeni procedure established hy Ihe AdinLiistrativc Procedure Act (APA; 5 U.S.C. 551 etse /̂). Tl.e 
agency publishes a notice of proposed'rulemaking in tlie Federal Regislei-, permits iateicsled persons lo submit comments, and incorpomles in the tinal mle a concise 
statement of Ihe rule's basis and purpose. These regulations are reviewed under llie "arbitrary, capi icious, abuse of discretion" stondaid. Under Ihis siandard. a 
reviewing court would uphold an agency's action if it is rational, based on a coasideralioii of Ihe relevant factors, and within tlic scope of ihe aiilLoriiy desigmiliid 
to tlic agency by Congress. Tbe settlement, however, would require FDA to undertake a formal rulemaking subject to the APA. This would inwive trial-type htarings 
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al which parties present evidence and conduct cross examinahons. Fiirlhermore, Ihe "siibstanlial evidence" standard required by the settlement may be more stringent 
than the "arbitrary, capricions. abuse of discretion" standard employed in informal rukinaking. . . uj i 
' Tliis presumably refers to ihe SmaU Business Regulatoiy Fairness Enforcement Act of 1996 (P L. 104-121), under which Congress has 60 session days lo block 
a regulation by passing a joint resolution of disapproval. This pn)cedm-e may be applied lo any rule lhat results in an amiiial elYect on the economy of al least $ 10(1 

'"A'Si' 12 hearing relets to a fomial evidentiary public hearing under FDA negulalions (21 C.F.R. 121, involving presentation of evidence, cross examination, and 
other trial-type procedures. Requiring that an agency base its action on a 'preponderance of evidence" is. accordmg to some analysis, extremely imiisuaf 
' The tenn "less hazaidous tobacco products" refi:rs lo innorative products such as smokeless cigaieltes. as opposed lo chemically modified existing products 
« Under current law. the indusuy is required lo provide annuaUy to the Secretary of Health and Human Services a list of all Ihe additives used ui the manufacture ot 
tobaccoprodiicts. The Secretarv-is granted no authority to regulate additives lhat arc suspected of bcuig hazardous. ^ u ^- , 
"The Tobacco Institute is the industiy's Washington DC-based lobbying organization, and the Council for Tobacco Research provides mdustry funds for biomedical 

' The Synar Amendment to die Public Health Service Act requires states to enforce their laws prohibiting the sale oflobacco products to individuals under age 18. 
States must conduct annual random, unannounced inspections of retail oiillets lo ensure compliance with the law. Stales risk losuig Iederal substance abuse block 
grant fimds for feilure lo comply. Under the settlement, a state would lose up lo 20% of its Medicaid rchnbursemeul funds (see Tills \ I) if afler 10 years its 
enforcement program failed to reach a 90% compliance rate. 
'On Mardi 25 1994 the Occupational Safety and Health Organization (OSHA) proposed an indoor au- quality regnlanon thai would restrict smobng tc separately 
ventilated, dê ignat̂  smoking rooms. The smoking restriction would apply lo all industrial and non-industrial buildings under OSĤ A's jurisdiction, including 

restaii rants and t>ars. j u u 
^ The settlemem iiegoliators intend thai Rinding provided lo the slates would be sufficieni to extend health insurance to uninsured cniWre"; 
' Arhhmeticall)'. an-increase of 62 cents per pack would raise $15 biUiou in additiooal revenue, based on (1996) cigarette sales of 2̂ .165 billion packs. However, 
Ihis estimate does not take into accounl any wholesale or retail price mark-up. 
" This 25-year total includes $60 billion in lieu of punitive damages for Ihe tobacco industry's past conduct. 
" By the ninth year, the total annual damages paid by die industiy is capped at $5 billion per year. 
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T A B L E la: COMPARISON O F T O B A C C O siETTTLIEN^pNT B I L L S (S. I ' ^ i S - ,1530» AND S. 1492) 

S.1414 (McCain) , = 1:1 ;̂̂ :̂ii5.iii(MW<*) Sî  i : : : K>S.N92 (Kennedy) 

Regulation of Tobacco Industry, Tobacco Products, and Product Use 

Tille I Titles II & IV Titles I & ll 

Marketing and 
Advertising 
Restrictions 

*< 

Prohibits outdoor tobacco product 
advertising; prohibits use of human or 
cartoon images in advertising; prohibits 
Inlemet advertising; reslricis point-of-
sale advertising. [Sec. 101] Reslricis use 
ofnon-lobacco trade or brand names for 
tobacco products; limits advertising to 
FDA-specified media; restricts 
glamorization oflobacco. [Sec. 102] 
Reslricis advenising in non-adull 
fiicililies and pubik̂ alions lo black-on-
wfaile format fSec. 103] Requires 
statement of intended use on 
advertisements. [Sec. 104] Prohibits non­
tobacco merchandise and brand-name 
sponsorship; [Sec. 105} 

Prohibits outdoor tobacco product 
advertising; prohibits use of human or 
cartoon images in advertising; prohibits 
Inlemet advertising; restricts point-of-
sale advertising. jSec. 212J Reslricis use 
of non-tobacco trade or brand names for 
tobacco products; limits advertising to 
FDA-specificd media; reshicts 
glamorization oflobacco. (Sec. 213] 
Restrii;ts advertising in non-adull 
facilities and publications to black-on-
white format. [Sec. 214] Prohibils non­
tobacco merchandise aod brand-name 
sponsorship. [Sec. 215] 

Warnings, Labeling 
and Packagmg 

Requires new, explicit waming labels in 
bold type. [Sec. 111-112] PreempU 
labeling by state and local govenunenls. 
[Sec. 115) Exempts lobacco product 
exports fii>m labeling requirements. [Sec. 
117] Repeab existing federal tobacco 
product labeling laws. (Sec. 118] 

Requires new, explicit warning labels in 
bold type. E.xempis tobacco product 
exports from labeling requireraenls. [Sec. 
401] Repeals existing federal tobacco 
product labeling laws. [Sec. 402] 

Requires new, explicit warning labels in 
bold type. Limited preemption of 
warning labels by slate and local 
governments. Exempts tobacco product 
exports from labeling requirements. 
Does not repeal existing federal lobacco 
prodnct labeling laws. [Sec. 204] 

Youlh .Access 
Restrictions 

Prohibits sales fo minors; requires photo 
ID if under age 27; requires face-to-face 
transactions; bans vending machine; bans 
self-service sales except in adult-only 
facilities; allows mail-order sales subject 
lo FDA review. [Sec. 121 -1221 

Similar provisions lo S. 1414, except that 
vending machines are permitted in adult-
only fecilities. [Sec. 401] 
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TABLE la: COMPARISON OF TOBACCQ SETTLEMENT BILLS (S. H14, S. 1530, AND S, 1492) 

Topic Svl4M(McC^'n) .& |S30 (Hatch) S.14!I2 (Kennedy) 

Licensing of Relailers Mandates stale licensing oflobacco 
relailers and stipulates penalties, 
including license suspension and 
revocation, for non-compliance [Sec. 
131-134! 

Mandates slate licensing under model 
state law (see section 301 -102). 

Amendment of 
Federal Food, Drug, 
and Cosmetic Acl: 
Regulation of 
Tobacco Product 
Development und 
Manufacturing 

Amends Federal Food, Drug, and 
Cosmetic Acl as follows: Defines 
lobacco products as drugs and Class II 
devices. Establishes strict regulatory 
requirements for reducing or eliminating 
nicotine and other tobacco product 
consliluents, which hiclude formal rule­
making with judicial review, and 
demonstrating that Ihe modified product 
reduces health risks and does not create a 
black market. Requires testing, 
reporting, and disclosure of tobacco 
smoke constituents. Establishes DI-IHS 
scientilic advisory committee. Requires 
FDA approval of all health claims for 
reduced-risk tobacco prothicts. Subjecis 
manufacturers'lo good manufacturing 
piBctioe standards. Requires disclosure 
of amoimts of all non-tobacco ingredients 
for each brand. (Sec. 142-143] 

Ameuds Federal Food, Drug, and 
Cosmelic Acl as follows: Defines 
lobacco products as dmgs. Directs 
DHHS Secretaiy to issue regulations, 
through notice-and-commenl rulemaking 
and in consultation wilh experts, fur 
reducing or eliminating nicotine and 
other tobacco product constiltienls. 
Requires Secretary lo consider various 
factors in any such action, inchtding 
reducing health risks and Ihe creation of 
a black market. Requires disclosure of 
amcninis of all non-tobacco ingredients 
tor each bi'an± Subjects maniifacturers 
to good manufacturing practice 
standards. Mandates new warning labels 
and youlh access restrictions (described 
earlier in table). Provides incentives for 
development of reduced-risk tobacco 
products. Establishes DHHS scienlific 
advisory conunittee. [Sec. 401 ] 

.Amends the Federal Food, Dmg, and 
Cosmetic Act as follows: Defines 
mooline in lobacco products as a drug, 
and tobacco pnoducls as Class II devices. 
Requires FDA to issue regulations, 
through notice-and-comment mlemaking. 
for manufacturing, marketing, 
advertising, and distributing tobacco 
producis. .Authorizes FDA lo lequire 
product modincalion, including nicotine 
content and yield, based on pubic health 
Undings. Requires testing, reporting, and 
disck>sure of tobacco smoke consliluents. 
Require.s disclosure of amounts of all 
non-lobacco ingredients for each brand. 
Subjecis manu facturers to good 
manufacturing practice standards. 
Mandates new warning labels (described 
earlier in table). Provides incentives for 
development of reduced-risk tobacco 
products. Establishes DHHS scienlific 
advisory committee. [Sec. 204] 

Corporate Culhire 
nnd Compliance, 
Lobbyists, and 
Whistleblowers 

Mandates industry plan to comply with 
all new laws on the manutiacturc and 
distributionof tobacco. Protects indusUy 
whistleblowers. Requires lobbyists to 
comply with the .Act and agree not to 
support or oppose any federal or slate 
legislation without consent of 
manufiicturers. Disbands tlie Tobacco 
Institute and tbe Council for Tobacco 
Research. (Sec. 151-156] 

Protects industry whistleblowers. [Sec. 
902] Requires lobbyists lo comply wilh 
the Acl and agree not lo support or 
oppose any federal or state legislation 
without consent of manufnctureTS. [Sec. 
221] Disbands the Tobacco Inslilute and 
Ihc Council for Tobacco Rcscmli. (Sec. 
222] 

Protects industry whistlebloweis. 
Establishes a Tobacco Oversight and 
Compliance Bonrd, with subpoena 
power, to monitor industr}' compliance 
with all provisions of this Act. [Sec. 101] 
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TABLE jja: COMPAWSON OF TOBAgC^^ 1414, S. If30, AND S, 1492) 

•To|̂ W;;::̂ jHi:[:r;;Lŷ ^ M :l iii Q i:;! f^^m tMiiM WMU MI O S,i492-(Keiin«ly) . • ,. 

Reduclion in Underage Tobacco Use 

Thle 11 Title III Title 1 

Underage Tobacco 
Use Targets 

Sets reduction targets for underage use of 
cigarettes (by 30% in 5 years, 50% iii 7 
years, and 60% in 10 years) and 
smokeless tobacco producis (by 25% in 5 
years, 35% in 7 years, and 45%! in 10 
years). [Sec. 202-204] 

Same proviskins as S. 1414. [Sec. 4, 
312-314} 

Sets reduclion targets for underage use of 
cigarettes (by 50% in 5 years, 65% in 7 
years, and 80% in 10 years). Sets same 
reduclion targets for underage use of 
smokeless lobacco products. (Sec. 101] 

Industry Penalties 

1 

Fines manufacturers up to $2 billion per 
year if reduction in underage lobacco use 
does not meet targets. Allows 
manu facturers lo recover up to 75% of 
tbe fme if they pursued all reasonably 
avaUable measures lo reduce underage 
tobacco use and did nothiog lo 
undermine any provisions ofthe Acl. 
[Sec. 205-206] 

Fines maniifacturers up lo $5 billion per 
year in the first 5 years afler enactment 
and $10 billion per year tiiereafter if 
reduction in underage tobacco use does 
nut meet targets. Allov.'s manufacturers 
lo recover all ofthe fine if they pursued 
all reasonably available measures to 
reduce underage tobacco use and did 
nothing to undermine any provisions of 
Ihe AcL Provides industry '.vith 
incentives (i.e., reduced annual 
pavments] to exceed reduction targets. 
(Sec. 311-317] 

Requires manufacturers to pay a non­
compliance fee ofup 10 $1.00 for each 
unit of tobacco product sold if reduclion 
in underage tobacco use does not meet 
targets. No comparable provisions lo 
recover non-coin pliance fees. [Sec. 101] 
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TABLE la: (COMPARISON OF TOBACCO SETTLEMILNT BILLS (S, 1444, S 1530, AND S. 1492) 

T o p i c . " L r u i i s - ; . .iLi^;;.. .L.;S.-Wi4.(Mc!gai!i)t:: : ; . i i , , ;S.i^30(HMch) : rV^^; ; : ); S:14S>2 (Kennedy) 

Environmental Tobacco Smoke 

Titte in Titk VI Tille HI 

Smoking Restrictions 
in Public Facilities 

1 

Restricts smoking in public facilities (i.e., 
those entered by 10 or more individuals 
at least I day a week) to enclosed, 
separately ventilated, designated smoking 
areas. Specifies that employees may nol 
be required to enter smoldng areas. 
Exempts restaurants (olher than fast 
food), bars, private clubs, hotel guest 
rooms, casinos, bingo parloi-s, tobacco 
outlets, and prisons. .AJIovrs state and 
local governments to enact stricter laws. 
[Sec. 301-306] 

Restricts smoking in public facilities (i.e., 
those entered by 10 or more individuals 
at least 1 day a week) tn enclosed, 
separately ventilated, designated smoking 
areas. Specifies that employees may nol 
be required to enter smoking aî as. 
Exempts bars, private clubs, hotel guest 
rooms, casinos, bingo parlors, and 
lobacco outlets. No exemption for 
prisons or restaurants with a seating 
capacity over 50. Restricts smoking and 
use of smokeless tobacco products in 
schools and other facilities serving 
children to enclosed, separately 
ventilated, designated smoking areas. 
Allows state and local governmenls to 
enact su iclei- laws. [Sec. 601-605] 

.Amends Ihe Occupational Safety and 
Heahh .Act to restrict smoking in public 
facilities (i.e., those entered by 10 or 
more individuals at least 1 day a week) ro 
enclosed, separately ventilated, 
designated smoking areas. Specifies that 
employees may nol bc required to enter 
smoking areas. E.<<cmpls bars, hotel guest 
rooms, tobacco outlets. And prisons. 
Prohibils smoking and use of smokeless 
lobacco products in schools and other 
facilities servuig children. Prohibits 
smoking on public transportation. 
Allows slate and local governments to 
enact stricter laws. [Sec. 301] 

Tobacco TrustFund 

Titte IV Title 1 

Islablishinent of 
Tobacco Trust FnnA 
and Annual Industry 
Payments 

Establishes: Natkinal Tobacco Setlleiiienl 
Tnisl Fund- Mandates tax-deductible 
industry paiyments into Trust Fund for 25 
years: an up-front sum of $10 billion, and 
annual payments beginning at $8.5 
billion in the hrsl year, increasing lo SI 5 
biUion in the fifth year, and remaining al 
$15 billion ayear thereafter.Total 
payments =$368.5 blOinn, Annual 
payments subject to inflation adjustmeut. 
Authorizes manufactiu'ers to raise prices 
to cover cost of payments. [Sec. 402] 

Establishes National Tobacco Settlement 
Tnis t Fund. Mand ate s ind ust ry payin ents 
into Trust Fund for 25 years: an up-front 
sum of $10 billion, and! annual payments 
beginning at $9.8 billion in the first year, 
increasing to $16.5 biiiion in tbe sixth 
year, and remaining at approx. $ 16.5 
billion a year thereafter. Total 
payments = $398.3 billion. Annual 
payments subject to infation adjustment, 
and subject to a volinne-of-sales 
adjustment. [Sec. 101-102] Allows 
manufaciiiiers to raise prices to cover 
cost of pa>-meiils. [Sec. 904] 
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TABLE la: COMPARISON OF TOBACCO SETTLEMENT BILLS (S. 1414, S. 1530, AND IS. 1492) 

Topic S. HL4 (McCain) : . S.1530(Hiilch) S.1492 (Kennedy) 

Authorization of 
Trust Fund 
Expenditures 

Authorizes expendiitures finom Trust Fund 
to award block granis to states and 
support national tobacco control 
programs (see Title V). [Sec. 401] 

Aiidiorizes and allocates expenditures 
from Tmst Fund: $8 billion a year lo 
states and $8 billion a year for federal 
res«ai\:li and public health programs (see 
Tille V); $200 million a year for 
asbestos-related compensation; $2Q0 
million a year for Native Americans (see 
TitleIX); and a total of$l6billion over 
25 years fbr tbe agriculture program (see 
Titte Vnil). [Sec. 101] 

Dlstrlbulion/Allocatlon i ofT -̂ust Funds or Excise Tax Revenues 

1 Title V Title V Title 1 

Slate Reimbursement 
(Medicaid) ^ 

1 

Establishes a separate Public Health 
Trust Fund within the Settlemeni Trust 
Fund (see Title IV) lo award block grants 
to states based on an allocation forniula 
(to be determined). [Sec. 501-503] Block 
grant hinds may be used for Medicaid 
reimbursement and lo provide health 
insurance to uninsured minors. [Sec. 504] 
Allows DHHS Secretaiy lo widihold 
block grant funds if slates do not use 
th'em in accordance wilh section 504, 
[Sec. 505] 

.Allocates a total of $8 billion annually lo 
slBlea based on stale-by-stale percentages 
detailed in Act. Allows each state lo use 
its state matching share (according lo 
Medicaid match ing percentage rates) for 
purposes il deems appropriate. Allows 
each slate lo retain its federal matching 
share provided the funds are used lor 
existing programs including child 
nutritiun programs, matemal and child 
health. Head Start, school lunch, bidian 
Health Servioe, Community and Migrant 
Health Centers, and social services block 
grants. (Sec. 501-5fl2[ 

Allocates 43% (i.e., 65 cents) of Ihe 
annual revenues fiom Ihe $1.50 per pack 
excise tax, or approx. $15 billion a year, 
as follows: reimburses state Medicaid 
accounts and allows each state to retain 
its federal matching share provided the 
funds are used for existing child health 
and welfare programs (similar to S. 
1530); provides approx. $2.3 billion a 
year for national and stale counter-
advertising and smoking cessation 
programs; establishes lobacco victims 
compensaiion hiad (approx. $5 billion a 
year). (Sec. 101] 

Federal/State/Local 
Programs and 
Research 

Establishes and autiiorizes ftinding for (il 
the National Smoking Cessation 
Program, (ii) Ihe National Reduction in 
Tobacco Usage Program, (iii) die 
National Tobacco-Free Public Education 
Program, (iv) Ihe National Event 
Sponsorship Program, (v) the National 
Community Action Program, and (vi) the 
National Cessation Research Program. 
[Sec. 511-5171 

.Allocates a total of $8 billion annually. 
$4 billion goes to fiind biomedical 
research at the National Institutes of 
Health, and the remaining $4 billion is 
used lo fimd national anti-tobacco 
campaigns (including countei-
advertising) and cessation programs. 
Note: At least one hiilf of the non-NIH 
hinxls niust be made available to slates as 
block grams. [Sec. 521-522] 

Allocates 57% (i.e., 85 cents) of Ihe 
annual revenues firom Ihe $1.50 per pack 
excise lax, or over $15 billion a year, as 
follows: one-half 10 be awarded as granis 
for biomedical and basic research; aud 
one-half lo be nllocaled fur child heallh 
and dcvelopiiicnl research iiiid luilionnl 
progi ams (e.g.. Head Stait). ['iec. 101] 
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Topic S. 141-1 (McCasin) - I : • ;̂  s: i53b:(!(i#tch);.; : i '' .| :5.14?l(Kepncdy) 

Consent Decrees, Nation al Protocol, Non-Partlcipaling Manufacturers, Attorneys' Fees, and SInte Enforcement of Youth Access Laws 

Titk VI Title 11 & III 

Consent Decrees and 
National Protocol 

Requires manufacturers and states to 
enter into consent decrees that include 
many of the provisions of this Act. and 
that also include a waiver of 
constitutional claims. Within 6 months of 
enactment, requires manufacturers lo 
enter into a legally binding and 
enforceable contract (Ihe National 
Tobacco Control Protocol) developed by 
DHHS Secretary, which embodies the 
terms of Ihis Act. [Sec. 611-612[ 

Requires niaDiifachirers and states lo 
enter into consent decrees thai include 
many of ihe provisions of this .Acl, and 
dial also include a waiver of 
constitutional claims. [Sec. 241-242] 
Within 90 days ofenaclinent, requires 
each mannfacturer lo enter into a legally 
binding and enforceable contract (the 
National Tobacco Control Protocol) wilh 
the U.S. Attomey General and each 
state's Govemor, which embodies Ihe 
restt:ictioiis on advertising, promolion, 
and lobbying (described earlier in table). 
[Sec. 201] 

Non-Pafticipaling 
Manufacturen 

Denies nun-participating manufacturers 
liability protection (see Title VFl), and 
imposes user fees on them, as well as 
annual payments into a reserve fund to 
settle liability claims. [Sec. 613] 

Same provisions as S. 1414. [Sec. 243, 
259] 

Attorneys' Fees Establishes a 6-person arbitration panel 
lo determine and award attorneys' fees 
and experuBS, subject to an annual cap 
equal to 5% of Trust Fund receipts for 
the applicable year. Awards lo be paid 
by participating manufacturers, nol by 
Trust Fund. [Sec. 227] 
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Topic S. 1414 (McCnbi) i;: s; 1530 (hitch) : S. 1492 (Kennedy) 

Slate Enforcemenl of 
Vouth Access Laivs 

Requires states co enforce laws 
prohibiting Ihe sale or distribution of 
lobacco products lo minors, and conduct 
monthly unannounced inspections (at 
least 250 per 1 million state residents). 
Stales must meet compliance targets 
(75% compliance by year 5, 85% by year 
7, and 90% compliance by year 10) or 
risk loshig block grant funds. (Sec. 621-
623] 

Expands tm Synar Amendment* by 
requiring slates to enact a law consistent 
with Ihc provisions of a model stale law 
described in the Act, or risk losing Title 
V fimds (see Sec. 501). Model state law 
includes retailer licensing, slate 
inspections and enforcement, fines for 
minors and adnlls supplying minors, and 
no direct access to lobacco products. 
[Sec. 301-302] 

Civil Uabilily 

• Title VII Thle lie 

Legal Immunity Termmates all pending class-action 
lawsuits, civil actions by state attorneys 
general, and niooline addiction and 
dependence claims, and provides 
manufacmners with immunity Irom such 
lawsuits in Ihe liitiire. Preser\'es the right 
ofindividuals to bring personal injury 
clahns. Prohibils awarding punitive 
damages in civil actions arishig from past 
industry conduct. Limits die total 
damages paid by the industry each year to 
33% of the annual payment to Ihe Trust 
Fund. [Sec 701-703] 

Same provisions as S. 1414. [Sec. 255-
258] In addition, requires each stale lo 
adopt these civil liabihty provisions as 
state law in order to receive Title V hinds 
(see Sec. 501). [Sec. 261] 
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TABLE la: COMPARISON OF TOBACCl o^^EriiFtiiWfe^^ &liii'5l-iis3bvAND-s. 1492).., 

-Topic =E J : :F ih : ' r : r ,:= ^.$.1414(M^ain) , = 1 . i i :^2 i; &'MoE(Mi^^ 'i iii,! • m % \ ;/- S.M9?.(Kennedy) 

Induslry Document Disc losiire 

TilleVllI Title Vll Tills I 

National Tobacco 
Document depositor)' 

Establishes a public depositor)' of 
indusfty heallh research documents. 
Requires manufacturers to deposit all 
documents provided toplaintiSis in 
recent specified lawsuits. Allows 
manufacturers lo determine and withhold 
documents protected by attorney-client 
privilege. Requires manu&ctairers to 
deposit a detailed, itemized log of 
privileged documents. Establishes a 
tlure-judge federal arbitralion panel to 
settle disputes over making privileged 
documents public. [Sec. 802] 

Shnilar provisions lo S.1414. [Sec. 701-
703] 

Similar provisions. [Sec. 101] 

Agriculture and Rural ( rommunity Adjustment 

Title IX (S. 1310, Fold) Title VIII Title IV 

Finding Tobacco Community Revilalizalion Trust 
Ftind of $28.5 billion. [Sec. 911-912] 

Tobacco Transition Accounl of SI 6 
billion. [Sec. 101,811, 841-842] 

Tiusi Fund (from higher excise laxcs) 
expected to spend S13 billion on this 
Titte. [Sec. 101, subsection 2815] 

Farmer compensation Payments to tobacco farm quola owiiei? 
(up to S8/Lb) and tenants for production 
losses from baseline levels (totaling 
aboul $15.8 billion). Quota and no-net-
cosl price support kian programs 
maintained. (Sec. 921 ] 

Quota owner buyout (S8/lb) and tenant 
compensation ($l.2fl/lh) (totaling about 
$14.7 billion with 100% participation). 
Mandatory end lo quota program and 3-
y ear phase out of price support loan 
program. [Sec. 812-814] 

Quota buyout offer to owners (S4/lb) and 
tenant compensation olTcr ($4/lb) ($9.2 
billion exposure wilh 100% 
participation). Quota and price support 
loan programs continue. [Sec. 411-414] 

Other USDA tobacco 
activities 

All costs for e.Ktension services, crop 
insurance, loan program administration, 
leaf grading and inspection, and other 
activities associated willi lobacco 
production will be paid from Trust Fund 
(totaling about $2.5 billion). [Sec 922] 
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Topic S. 1414 (McCain] : ; ^Sa53(](Hatch): : . S.N92 (Kennedy) 

Community & 
Worker Economic 
Assistance 

Annual community economic 
development granis for 25 years (totaling 
S8.3 billion). (Sec 923] 

Assistance for displaced industry workers 
(nol more than $500 million). [Sec. 931) 

Educaiion grants for tobacco farm 
families (about $1.4 billion). [Sec. 932] 

Annual community economic 
development grants for 3 years (totaling 
$30D million). (Sec. 821] 

Assist<uice for displaced industiy woriters 
(nol more Ihan $500 million). (Sec. 816] 

Education grants for farm families (about 
$1.4 billion). [Sec. 817) 

Aimual community economic 
developineut grants for 6 years (total big 
$3.8 billion). [Sec. 431] 

Immunity Provisions Agriculture sector immune to penalties 
for lack of manufacturer compliance with 
national settlement legislation. (Sec. 941] 

Native Americans, Stale and Local Preemption, InlernBtional Tobacco Control, Antitrust Exemption, and Asbestos 

ThleX Titte IX Tide 1 

Native Americans Provides lhat the retiuiremenls of Ihis Act 
relating lo the manutiacture, distribution, 
and sale of tobacco products apply on 
tribal lands.; Considers tribes as states for 
the purposes of eligibility for public 
health f\inding(see Titie V). [Sec. 1002] 

Provides dial the requirements of this Act 
relating to tlie manufacture, distribution, 
and sale oflobacco products apply on 
tribal lands. Considers tribes as states for 
Ihe purposes of Ihis Acl. Provides fHS 
with $200 million a year from Trast Fund 
for Indian heallh programs (see Tide I). 
[Sec. 90!] 

Preemplion Allows state and local govemments to 
impose any additional tobacco product 
control measures that are not inconsistent 
with the provisions of this Act. [Sec. 
1003] 

Allows state and local govemments to 
impose any additional tobacco product 
control measures tbat do nol conflict with 
the regulatory provisions in this Acl. 
[Sec. 4011 

Allows state and local governments lo 
unpose any additional tobacco product 
control measures that are nol inccHuislenl 
withtheprovisionsof this Act. [Sec. 101, 
21)4] 

International Tobacco 
Control 

Aniitnisl Exemption Provi<les participating inaiiiifacturcrs 
with limiled exemption from federal and 
Slate antitrust laws. [Sec. 903] 
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TABLE la: COMPARISON OF TOBACCO SETTLEMFNT BfLlvS (S. 1414, S. 1530, ANDS. 1492) 

Topic &14Mi:McC»jn) 1: Is. 1530 (Hatch) : S.1492 (Kennedy) 

Asbestos Allocates $200 million per year lo pay 
asbestos claims of smokers. (Sec. 101] 

' The Synar Ameodmentto Ihe Public Health Service Acl (42 U.S.C. 300x-26; 45 C.F.R. 96.130) requires states to enforce their laws prohibhing Ihe sale of tobacco 
produtils 1o iodividuals under age 18. States must conduct annual random, unannounced inspections of retail outlets to ensure compliance with the law. Slates risk 
losing federal substance abuse block grant funds for failure to comply. 
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TABLE lb: COMPARISON OF TpBACCO SETTLEMENT BILLS (S. 1638, ILR. 3474, and S. 1648) 

.tqpicQ.î 'nl'iMji;!:̂ ^ ; h : ^ . : :• Si; fi||̂ i(fciri|iPacÔ  i if 11 j tl: i " : S. 1648 (Jetforiis) 

Regulation ofTobacco Indnstry, Tobacco Products, and Product Use 

rules 11, Vlf and vm Titles U, Vll and VIII Titles I and 11 

Marketing and 
Advertising 
Restrictions 

1 

Prohibits outdoor tobacco product 
advertising; prohibits use of human or 
cartoon images io advertising; prohibils 
Intemet advertising; restricts point-of-
sale advertising. (Sec. 726] Restricts nse 
of non-lobacco trade or brand names Ibr 
lobacco products; limits advertising to 
FDA-specified media; resh-icts 
gUmoiization of tobacco. [Sec. 727] 
Restrkts advertising in non-adult 
facilities and publications to black-on-
white fonnat [Sec. 728] Prohibits non-
lobacco merchandise and brand-name 
sponsorship. [Sec. 729] 

Same provisions as S. 1638. [Sec. 726-
729] 

Prohibits outdoor tobacco product 
advertising; prohibils use cf human or 
cartoon images in advertising; prohibits 
Internet advertising; restricts poinl-oF-
sale advertising. Restricts use ofnon-
lobacco trade or brand names for tobacco 
products; limits advertising lo FDA-
specifed media; restricts glamorization 
oflobacco. Restricts advertising in non-
adult facilities and publications to black-
on-white format. Prohibits non-tobacco 
merchandise and brand-name 
sponsorship. (Sec. 101] 

Warnings, Labeling 
and Packaging 

Requires new, explicit waming labels in 
bold typ:. Preempts labeling by state aod 
local governmenls. [Sec. 205] Repeals 
existing federal lobacco product labeling 
laws. (Sec. 206] 

Same provisions asS. 1638. [Sec. 205-
206] 

Requires new. explicit waming labels in 
bold rype. Exempts tobacco product 
exports honi labeling requirements. (Sec. 
101] Supeicedesyrepeals existing federal 
lobacco product labeling lanvs. [Sec. 102] 

Youth Access 
Restrictions 

Prohibits sales to minors; requires photo 
ID ifunder age 27; requires face-to-face 
transactions; bans vending machine and 
self-service sales except in adult-only 
facilities; pennits mail-order sales subject 
to FDA review. (Sec. 202] 

Same provisions as S. 1638. [Sec. 202] Prohibils sales to minors; requires photo 
ID if under age 27; requires face-to-face 
tt-ansaclions; bans vending machine and 
self-service sales except in adull-only 
facilities; permits mail-order sales subject 
lo FDA review. [Sec. 202] 
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Licensing of Retailers 

S. (638 (Conrad) 

Mandates slate licensing oflobacco 
relailers and stipulates penalties, 
including license suspension and 
revocation, for non-ccmpliaiicc. [Sec. 
205] 

U Ĥ R<jH74 (Fazio) 

Same provisions as S. 1638. Also alk>ws 
slates to provide technologies to aid 
relailers in verify'ing Ihe age of 
purchasers. [Sec. 205] 

S. 1648 (Jeffgirds) 

Mandates slate licensing oflobacco 
retailers and stipulates penalties, 
including Itceuse suspension and 
revocation, for non-compliance. [Sec. 
202] 

Amendment of 
Federal Foad, Dms, 
and Cosmetic Act: 
Regulation of 
Tobacco Product 
Development and 
Manufacturing 

Amends Federal Food, Drug, and 
Cosmetic Act as follows: Deiines 
niooline as a drug, and tobacco products 
as devices, and gives FDA authority to 
regulate tobacco products as a drug, a 
device, or both. Gives FDA authorit)' to 
regulate access to, and Ihe advertising 
and promotion of, tobacco products. 
Exempts tobacco product regulation from 
Ihe general safely and efficacy standard if 
it is achieves the best public health resuh. 
Permits FDA to issue regulations through 
notice-and-comments rulemaking that 
may include Ihe reduclion or elimination 
of nicotine or other harmlbl constituents. 
Requires testing, reporting, and 
disclosure of tobacco smoke constiluenls. 
Requires disclosure of amounts of all 
nqn-tobacco ingredients ih each brand. 
Requires ingredients lo be included on 
the product label. Establishes DHHS 
scientific advisor)' commiltee. [Sec. 201-
205] 

Same provisions as S. 1638. [Sec. 201-
205] 

Amends Federal Food, Dmg, and 
Cosmelic Act as follows: Creates new 
PDA authority to regulate lobacco 
producis. Permits FDA to issue 
regulations through notice-and-comments 
rulemaking to reduce or eliminate 
nicatine or other liamitiil constittieals, 
subject to congiessional review/approval. 
Encourages lobacco companies lo 
develop and market reduced risk lobacco 
products. Requires disclosure of 
umounts of all non-lobacco ingredients in 
each brand. Requires ingredients lo be 
included on llie product label. Establislies 
DHHS scientific advisor)' committee. 
Authorizes assessment and collection of 
SIOO million annually iu fees lo fiind 
FDA regulation. [Sec. 101] 

Corporate Culture 
and Compliance, 
Lobfa)'ists, and 
Whistleblowers 

Protects induslT)- whistleblowers. [Sec. 
802] 

Same piovisions as S. 1638. (Sec. 802] 
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;- Uf ! ;S, l.^B (Jeffords) 

Reduction in Underage 1 robacco Use 

Title 111 Title 111 Title 11 

Underage Tobacco 
Use Targets 

Mandates an annual survey to detennine 
the percentage of mdividuals under age 
18 who used a tobacco product in die 
past 30 days, and Ihe percentage who 
used each brand in the past 30 days. [Sec. 
302] Sets reduction targets for imdeiage 
use of cigarettes (by 40% in 5 years, 55% 
in 7 years, and 67% in 10 years) and 
smokeless lobacco products (by 25% in 5 
years, 35% in 7 years, and 45% in 10 
years). [Sec. 303] 

Extendi the s\irvey requirements in S. 
1638 lo include the percentage uf each 
ethnic group ofindividuals under age 18 
who used each brand in Ihe past 30 days. 
(Sec. 302] Sets tbe same reduction 
targets for underage use of cigarettes and 
smokeless tobacco products (by 40% in 5 
years, 55% in 7 years, and 67% in 10 
years). [Sec. 303] 

Sets reduction targets for underage use of 
cigarettes (by 30% in 5 years, 50% in 7 
years, and 60% in 10 years) and 
smokeless lobacco producis (by 25% in 5 
years, 35% in 7 years, and 45% in 10 
years). [Sec. 202] 

Industry Penalties 

1 

1 

Mandates industry-wide and 
manufacturer-specific penalties (not lax-
deductible) if targets are not met. 
Industry-wide penalty = $0.10 per unit 
sold. Manufacturer-specific penalty = up 
to S0.40 pen unit sold by a manufacturer 
whose produas fail to meet the targets. 
Penalties increase with repeated uon-
compliance. (Sec. 304] A manufactiu-er 
may have its penally reduced if il can 
demonstrate lhal an arbitrary and 
capricious suivey overesliraaled youth 
tobacco use. [Sec. 306] 

Mandates only manufacturer-specific 
penalties (not lax-deductible) if targets 
are not met. Fur each manufacturer 
whose producis fail co meet the targets, 
Ihe penalty = $0.02 per percentage point 
short of die target per unit sold. Penalties 
increase witli repealed non-compliance. 
[Sec. 304] A manuhicturer may have its 
penally reduced if it can demonstrate thai 
an arbitrary and capricious survey 
overestimated youth tobacco use. [Sec. 
306] 

Fines manufacturers up to $500 million 
per percentage point short ofthe target 
for underage use of cigai-elTes laigels. 
.Allows manulacturers to recover 75% of 
die fine if they pursued all reasonably 
available measures to reduce underage 
tobacco use and did nothing to 
undermine any provisions ofthe Act. 
Provides industry wilh incentives to 
exceed reduction targets. [Sec. 202] 
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Environmenlal Tobacco Smoke 

Title V Title V Titte III 

Smoking Restrictions 
in Public Facilities 

Amends the Occupational Safety and 
Health Acl to restrict smoking in public 
facihties (i.e., those enleieJ by 10 or 
more persons al least 1 day a week) lo 
enclosed, separately ventilated, 
designated smoking areas. Specifies lhat 
employees may nol be required to enter 
smokiiig areas. Exempts small 
restaurants (other than fast food), bars, 
private clubs, hotel guest rooms, casinos, 
bingo parlors, tobacco outlets, and 
prisons. Prohibits smoking in schools 
and other facilities serving children, aud 
on public transportation. Allows state 
and local govenunents to enact stricter 
laws. [Sec. 501] 

Same piovisions as S. 1638 except that 
there is no e.xcmplion for small 
lestauranls. [Sec. 501] 

Amends Ihe Occupational Safely and 
Health Acl tu require OSHA to issue 
within 12 months a final indoor air 
qualily regulation, which includes 
smoking reslrictious in industrial and 
iionindustrial worksites. (Sec. 301] 

Tobacco Trust Fund 

Title 1 Thle I Title n 

Establishment of 
Tobacco Trust Fond 
and Annual industry 
Payments 

Establishes Ihe Health Enhancement and 
Lowered Tobacco Hazards for Young 
Kids (HEALTHY Kids)Trust Fund. 
Mandates initial industry payment of $15 
billion (not tax-deductible). Mandates 
annual assessments of each manufacturer 
as follows: S0.5O,/pack in first year. 
$1.00/pack in second year, and 
$1.50/pack in third year and thereafter. 
Beginning in fourth year, payments 
subject 10 inflation adjuslmenls. Five-
year projected total = 382 billion. 
Companies may nol use insurance 
coverage to make payments. (Sec. 101, 
1021 

Establishes the Health Enhancement and 
Lowered Tobacco Hazards for Young 
Kids (ITEALTIIY Kids) Tmst Fund. 
Mandates initial industry payment of $16 
billion (not tax-deductible). Thereafter, 
mandates annual, laK-deductible 
payments into Trust Fund for 25 years, 
beginning at $24.33 billion and 
increasing to more than S29 billion by 
year 10. Annual payments subject to 
inflation adjushnenL Five-year 
projected net totals $82 billion.' 
Companies may not uss insiimnce 
coveraee lo make pa>7neiils. [Sec. 101, 
102] 

The Act assumes the establishment of a 
Tobacco Setllemenl Trust Fund under 
separate legislation. 
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Topic S. 1638 (Conrad) f lR . 3474 (Fario): S. 1648 (Jeffords) 

Anlhorization of 
Trust Fund 
Expenditures 

Authorizes annual expenditures from 
Tmst Fund (see below). [Sec. 101] 

Authorizes annual expenditures from 
Trust Fund (sec below). [Sec. 101] 

Authorizes annual expenditures for 10 
years irom Tobacco Settlemeni Tnisl 
Fnnd (see below). [Sec. 202] 

Distribution/Allocation of TrusI Funds or Excise Tax ne\xnues 

Title I Title 1 Titte n 

Stale Reimbursement 
(Medicaid) 

1 

1 

Allocates 14.5% annually ($12 billion 
over firsl 5 years) for reimbursement of 
stale and local Medicaid programs, based 
on each slate's share of total federal 
Medicaid payments. [Sec. Ill] Allocates 
n%annaalfy ($14 billion over first 5 
years) to stales for child care programs. 
[Sec. 131] AlkKates 6% annnally ($5 
billion over first 5 years) to slates for 
elementary school teachers. [Sec. 132] 
Allocates 4% annually ($3 billion over 
first 5 years) lo states to expand 
children's health care coverage. (Sec. 
133] 

Allocates 14.5% annually ($12 billion 
over hrsl 5 years) for reimbursement of 
state and local Medicaid programs, based 
on each state's share of total federal 
Medicaid payments. [Sec. I l l ] Allocates 
20% arinually for the first 5 years (for a 
total of $16.5 bilhon) and 17% annually 
Ihereafto- to slates for child care 
programs. [Sec. 131] Allocates 9% 
aimually for die first 5 years (for a total 
of S7.5 billion) and 6% annually 
ihereafler to states for elementary school 
teachers. [Sec. 132] Allocates 4% 
annually (S3 billion over first 5 years) to 
slates to expand children's health care 
coverage. [Sec. 133] 
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Topic S. 1638 (Conrad) li.R. 3474 (Fazio) S. 1648 (Jeffords) 

Federal/SlHle/Local 
Programs and 
Research 

.Allocates 13.5% annually (SI3 billion 
over firsl 5 years) for lobacco control 
activities including: $300 million/yr for 
FDA; $200 million/yr for bidian Heallh 
Service; $200 million/yr for behavioral 
reseaiich; SIOO million/yr for 
surveillance; $300 million/yr for school-
and conununit)'-based programs; $500 
million/yr for counter advertising; $700 
million/yr fbr oessalion programs; and 
$60 million/yr for smokers' medical 
costs. (Funding amounis are estimates 
over first 5 years.) (Sec. 602, 603,611, 
621-626] Allocates 21 % annually ($ 17 
billion over first 5 years) to NIH 
research. [Sec. 121,601] Allocates 12% 
annually ($10 billion over first 5 years) to 
tobacco fanners and communities (see 
Title IV). Allocates 4% annually ($3 
billion over firsl 5 years) to Medicare, 
and 6% annnally ($5 billion over first 5 
years) to Social Security; allocations 
grow lo 10% and 12%, respectively, after 
10 years. [Sec. 101] 

Allocates l5.5%annoall}'($13 billion 
over first 5 years) for lobacco control 
activhies including: $300 million/yr for 
FDA; S200 million/yr for Indian Heallh 
Service; $200 mUlion/yr for behavioral 
research; $100 million/yr for 
surveillance; $300 million/yrtbr school-
and community-based programs; $5iX> 
millian/>'r for counter advertising; $700 
million/yr for cessation programs; and 
$60 miliioii/yr for smokers' medical 
costs. (Funding amounts are estimates 
over first 5 years.) [Sec. 602,603,611, 
621-626] Allocates 21% annually ($17 
billion over first 5 yeais) to NIH 
resrarch. Requires thai research be 
conducted at minority insn'lutioos. [Sec. 
121,601] Allocates 12% annually ($10 
billion over firsl 5 years) to tobacco 
farmeĵ  and communilies (see Title IV). 
Allocates 4% annually ($3 billion over 
first 5 years) to Medicare, and, beginning 
in year 6, 6% annually ($5 billion over 
first 5 years) lo Social Security; 
allocations grow to 10% and 12%, 
respectively. [Sec. 101] 

Requires CDC to allocate annually to 
states up to S440 million lo promote stale 
and commimity lobacco control 
programs. .Allocates annually to states up 
TO $1.5 billion for lobacco cessation 
programs, including efforts to encourage 
health plans and msuiiers to provide 
coverage for cessation treatment. 
Mandates an Institute of Medicine report 
tu provide recommendations for tobacco-
related research. Creates interagency 
National Tobacco Task Force lo address 
tobacco-related research priorities. 
Allocates up to $345 million annually to 
CDC for tobacco-i-elaced stirveillancc, 
epidemiology, and prevention. Allocntcs 
$2.5 billion annually loNIH fortobaccu-
relaled research. Allocates $500 million 
annually for counteradvertising. [Sec. 
202] 
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Topic . S. 1638(Cqnrad) S. I6̂ 8 (jcnbrds> 

Consent Decrees, National Protacol, Non-Participating Manufacturers, Attorneys' Fees, and Slate Enforcement of Voiilli Access Laws 

Tills vn Titte Vll 

Consent Decrees and 
National Protocol 

1 

Requires manufisctiirers and states to 
enter into consent decrees lhal mclude 
many ofthe provisions of this Acl. (Sec. 
711] Whiiui 90 days of enactment, 
requires each manutactiirer to enter into a 
legally binding and enforceable contract 
(Ihe National Tobacco Control Protocol) 
with the U.S. Attorney General and the 
Attomey General of each stale. The 
Protocol embodies the advertising and 
promotion restrictions in the June 20, 
1997, proposed settlement (described 
earlier in table). [Sec. 721, 725-729] 

Same provisions as S. 1638. [Sec. 721, 
725-729] 

Non-PaTticipallog 
Manufaicturers i : ' . . [ • '. : ii ••. 

.Attorneys' Fees Establishes p 7-person arbitration panel 
to deteimineand award attorneys* fees 
and expenses, subject lo the American 
Bar Association's ethical guidelines. 
[Sec. 702] 

Same provisions as S. 1638. [Sec. 702] 
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TABLE lb; COMPARISON OF TOBACCO SETTLEMENT BILLS (S.l(i38i H.R.3474, and S. 1648) 

Topjc S. 1638 (Conrad) S, 1648 (Jeltor ŝ) 

State Enforcemciit of 
Yonth Access Laws 

Requires stales lo restrict access of 
minors to tobacco products, through 
lioensing, compliance checks, and 
enforcement. States must meet 
compliance target of 95% wiihin 3 years. 
Established penalties fur letaiters, their 
employees, and minors for sales to 
minors. [Sec. 205] 

Same provisions as S. 1638. [Sec. 205] Requires states to enact a law consistent 
with the provisions of a model state law 
described in \he Acl, or risk losing 
hinding provided by this seaion. Grants 
CDC enforcement authority. States must 
meet compliance target of 90%. Model 
slate law includes retailer licensing, slate 
inspections and enforcement, fines for 
retailers, their employees, and minors for 
sates to minors. Allocates $65 million 
annually to stales fiom ihe Trust Fund. 
[Sec. 202] 

Civil Liability 

Tille Vll Titte Vir 

Legal fmmunity. Settles stale lawsuits and prohibits state 
and local local governments from tiiture 
action against the industry' based on its 
past cooducL Slates diac elect not lo 
receive any fiinds ever from the Trust 
Fund may continue with their lawsuiis. 
Prohibits fedeial lawsuits for past actions 
by tlie industry. (Sec. 701] 

Same provisions as S. 1638. [Sec. 701] 
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TABLE lb; COMPARISCMV OF TOB AC do SETTLEMENT fflLLS (S. 1638, H.R. j|474. and S. 1648) 

Topic Jsii?! • |; : i ;j;V^&:1648(Jer|fo 

Industry Document Disc iosurc 

Titte 11 Title 11 Titte I 

National Tobacco 
DocamenI Depository 

Requires industry to submit to DHHS 
Secretary all health-related documents. 
Secretary will make them available to the 
pubUc. Public health considerations 
ovenride privileged documents. [Sec. 
205] 

Same provisions as S. 1638. [Sec. 205] Requires industr)' to submit to DHHS all 
heallh-rclated research documents. 
Secrelary will detennine whether 
ptivileged infarmatiou be exempt from 
disclosure. (Sec. 101] 

.•^gricnllnre and Rural Community Adjustment 

• 
Title IV Tilte IV 

Funding Establishes Tobacco Transition TrusI 
Fund to receive payments from 
HEALTHY Kids Trust Fund: $10 billion 
over Grst 5 years, then gradually phased 
out over 25 years. Requires Congress lo 
enact legislation by Jan. 1,2000, 
authorizing use of fimds for assisting 
tobacco famiets and their communities. 
[Sec. 101,401] 

Establishes Tobacco Transition Trust 
Fund to receive payments from 
HEALTHY Kids Tmst Fund: $21 billion 
over first 10 years, then gradually pliased 
out over 25 years. Requires Congress to 
enact legislation by Jan. 1,2000, 
authorizing use of fiinds for assisting 
tobacco fanners and their communities. 
(Sec. 101, "102] Requires that cigarette 
manufecturers purchase a certain amount 
oflobacco grown in die United Slates. 
(Sec. 401] 

Farmer compensation 

Olher USDA lobacco 
activities 

Community & 
Worker Economic 
.Assistance 

Immunity Provisions :=:-̂ !l̂ y;!:'?ul:̂ :;: yitl̂ K.rt':;̂ :-':::':̂ :̂  :;Pn|::y:yi;ii;'|;̂ ni-iii:ir̂ :'̂ ;̂  
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TABLE l b: COMPARISON OF TOBACCO SETTLEMENT BILLS (S. 1638, H.R. 3474, and S. 1648) 

Topic §. 1638 (Conrad) ilJU 3474 (Fa/io): M S. 1648 (Jeffords) 

Native Americans, State and Local Preemption, International Tobacco Control, Autitrost Exemption, and Asbestos 

Tides VDI and IX Titles VIII, IX andX Titte 1 

Native Americans Applies provisions of tbe Act to Indian 
lands (exempts religious or ceremonial 
use of tobacco). Tribes lhal manufacture 
tobacco products are subject to the same 
annual assessments as the tobacco 
companies. Provides the fHS with £200 
million/yr for Indian heallh programs. 
(Sec. 901] 

Same provisions as S. 1638. [Sec. 901] 

Preemption ' Allows state and local governmenls to 
impose and enforce additional measures 
to further die purposes of ihis AcL [Sec. 
804] 

Same provisions as S. 1638. [Sec. 804] Allows slate and local governments to 
impose and enforce additional measures 
lo ftirther the purposes of this Acl. (Sec. 
101] 

International Tobacco 
Controf 

Creates non-prolil corporation and 
provides funds for intemalional tobacco 
control programs. [Sec. 624] Prohibits 
nse of fbderpl funds lo promote U.S. 
lobacco exports or to seek to remove 
nondiscriminatory rcsorictions on tobacco 
products by foreign countries. [Sec. 801] 
Prohibits U.S. employees oftobacco. 
companies from marketing lo children 
overseas. -RequiiTS tobacco product 
exports to carrv warning labels. [Sec. 
803] 

Same provisions as S. 163S. |Sec. 624, 
801,803] 

||p|||f|||g:|f;i^ 

Antitrust Exemption 

Asbestos Establishes Ihe Tobacco Asbestos Tnisl 
Fund. Transfers up to 53 biUion/yr of Ihe 
annual industry payment lo the Trust 
Fund. Total amount transferred over 15 
years = $20 bilhon. Requires hinds lo be 
used to pay asbestos clahns of smokers. 
(Sec. IOOI-10D5] 
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' The projected 5-year total is based on Depl. Treasiuy estimates and excludes money transferred lo the asbestos trust fiind and money witldield in lieu of laxes. Note 
thai the annual industry payments are tax-deductible. 
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APPENDIX 

SUMMARY OF PROPOSED TOD ACCO SEnXEMENT (Jiine 20.19D7) 

:;- ^Z^'Z^W 

Tobacco Industry Reformation 

Marketing and Advertising 

Wamirtgs, Labeling and Packagmg 

Incorporates Ihe following provisions of the FDA rule: (i) Prohibits use ofnon-lobacco brand n̂ mes for tobacco 
products unless such names were in existence as of 1/1/95 (897.16(a)); (ii) Restricts tobacco product advertising to 
FDA-specified media (897.30(a)); (iii) Restricts pennissible lobacco product advertising lo black text on a white 
background except for advertising in adull-only facilities and adull publications (897.32 (a-b)); (iv) Requires 
advertisements to include FDA-mandated statement, "Nicotine-Deli very Device for Persons 18 and Older" 
(897.32(c)); (v) Bans sale and distribution of non-lobacco items, services, and gifts, and brand-name sponsorship of 
sporting and other cultural events (897.34(a-c)). 

Modifies and extends the FDA rule as follows: (i) Bans all outdoor lobacco product advertising and all brand-name 
advertising directed outside from a retail store (modihes 897.30(a-b)): (ii) Bans the use of human and cartoon images 
in tobacco advertising and packaging; (iii) Prohibits lobacco product advertising on the Intemet unless designed to be 
inaccessible from die United Slates; (iv) Prohibits payments to glamorize tobacco use in media appealing to minors; 
(v) Prohibits payments for tobacco product placement in movies, T\' prograins, and video games; (vi) Establishes 
additional restrictions on point-of-sale advertising (e.g., regulates number of permissible advertisements). 

Amends Ihe Federal Cigarette Labeling and Advertising Act (15 U.S,C. 133 I et seq. j and die Comprehensive 
Smokeless Tobacco Health Education Acl (15 U.S.C. 4401 el seq.) to require new warning labels on tobacco product 
packages and cartons, and on all tobacco advertisements. For cigarettes, the wamings would be in bold type and 
occupy 25% oflhe front of tbe package.' Requires packages to include FDA-mandaled statement, "Nicotine-Delivery-
Device for Persons 18 and Older" (897.25). 

Transfers from the Federal Trade Commission (FTC) to FD.A Ihe authority to measure and reporl tar, nicotine, and 
carbon monoxide levels in tobacco smoke, and Jie authority to require disclosuie of such information on labels and 
advertising. 
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SUMMARY OF PROPOiSED T O B A C C O S E T t L E m N T (Jiine 20,1997) 

Title h'isions 

RestricHons on Access lo Tobacco 
Products 

Lioensing of Retail Sales 

Tobacco Product Development and 
Manufacturing 

Incorporates the following provisions of Ihe FDA rule: (i) Sets a niuiimum age of 18 to purchase lobacco products 
and reqiiires relailers 1o check photo ID of anyone under age 27 (897.14(a-b)); (ii) Requires liace-lo-face transactions 
for all tohacco sales, bans sale of individual cigareltes, and requires retailers to remove all displays and advertising 
that do not comply with Ihis regulation (897.l4(c-c)): (iii) Establishes a minimum package size of 20 cigareUes and 
bans Ihe sampling of tohacco pioducts (897.16(b)(d)); (iv) Bans self-service displays except in ndiilt-only fiaciiilies 
(897.16(c)). 

Modifies and extends Ihe FDA rule as follows: (i) Bans all vending machine sales; (ii) Permits mail-order sales, 
subject to proof of age and FDA review (modifies 897.16(c)); (iii) Mandates lhat tobacco proditcts be placed out of 
reach of Ihc customers (i.e., behind counter or imder lo;k and key), except in adult-only facilities. 

Mandates minimum federal standards for licensing tobacco product retailers. Retailers would face fines for selling 
lobacco without a license ofal least $1,000 per violation. Licensed relailers who sell to minors would face fines 
starting at $500 and rising to $25,000 for repeated violations. Retailers caught selling to minors 10 times witliin any 
two-year period could lose their license. Licensing fees would cover ttie administrative costs of issuing stale licenses. 

Recognizes explicitly FDA's authority to regulate tobacco producis. Classifies tobacco products » Class n deviceŝ  
under ths Federal Food, Drug, and Cosmelic Act (21 U.S.C. 360c)and permits FDA to requiie Ihe modification of 
tobacco products in accordance with Performance Standards: 

(i) For at least 12 years following enactment ofthe settlement, FDA would bc permilted lo adopt Performance 
Standards lo reduce nicotine yields and eliminate other liarmtiil lobacco pnxluct ingredteiiCs, piovided tbat ihe 
modification significantly reduces healtli risks, is technologically feasible, and does nol create a black market fbr 
unmodified products. FDA must shmr "substantial evidence" for any such modification in a formal rulemaking 
subject to the Adininish-ative Procedure Acl, whh Ihe right of judicial review.' Any such action would also be subject 
to congressional review under the Regulatory Reform Acl of 1996.'* 
(ii) ARerlhe initial 12-year period, FDA would be permitted to adopt Performance Standards to eliminate nicotine, 
provided lhat the raoditication meets Ihe same criteria listed in item (i). FD.^ niusi base any such modification on a 
"preponderance of evidence" pursuant to a Part 12 hearing, or notice and comincnl rulemaking, with the right of 
judicial review.' Any such action would be phased in after a two-year period to allow for congressional review under 
the Regulatory Rclonm Acl of 1996. 
(iii) Requires FDA approval ofal! health claims for tobacco products. Pcrrnils FDA to niaiiJaic Ihe iiuroiluctioii of 
less hazardous tobaoco jiruduccs lhat are technologically feasible.' Aoy such action woukl require n lornial riik-
making subject to the Administrative Procetiiire Acl, wilh the right of judicial review Requines rr>.\ lo csrablish a 
scientific advisory committee to study issues related tu the regiiinlion of uiccliiie aiul iuher lienhli and ii.ifciy issues. 
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SUMMARY OF PROPOSED TOBACCO SETTLEMENT (,Iiine 20,1997) 

Good Manufacturing Practice 

Industr)' Documents 

Non-Tobacco Ineredients 

Corporate Culture and Compliance 

: i;:Pf%|siipiii8^ 

IL Look-Back Provisions, Stale Enforcement 
Incentives 

Subjects tobacco companies lo good maniifacnn ing practice standards comparable lo those applicable to other FDA-
regulated industries (see 820.l(ei(f)). 

Establi^es a public depository- of industry documents related ro smoking and heallh, addiction or nicotine 
dependency safer or less hazardous cigarettes, and iindwage lobacco use and marketing. The depositoty would not 
include documents that are determmed by tlie industry to bs 'privileged against disclosure," but would instead include 
a detailed, descriptive log of such privileged documents. Establislies a three-judge federal arbilratioti panel to settle 
disputes over making privileged documents pubUc. 

Supersedes ihe current federal ingredient law by requiring manufecturers to disclose annually lo FDA on a "strictly 
confidential" basis the amounts of all non-tobacco ingredients added to each brand' Requires manufacturers to 
disclose ingredients infotmation to the public in a manner comparable to cunent federal requiranenls for food 
producis. Manufacturers must submit safety testing results for each non-tobacco ingredient within live years, and 
demonstrate lhat there is a reasonabte certamty that Ihe ingredtent is not harinhil under ihe intended conditions of use. 
FDA would have 90 days to review each safety assessmenl. 

Inchidcs requirements to ensure that the industry- complies widi both the letter and spirit oflhe settlement, including 
the establishment of internal procedures lo promote compliance wiWv laws bairing lobacco sales to m inors. Provides 
-whistleblowers" in the lobacco induslry wirii protection. Requires tobacco lobbyists to agree in writing to comply 
wilh all the provisions of Ihe settlement, and not support or oppose any slate or fedml legislation without the 
maiiufecturer's authorization. Disbands the Tobacco Institute and the Council for Tobacco Research. 

Granis tobacco companies immunity from federal and state antitrusi laws thereby allowing them lo confer and act in 
concert to meet Ihe requirements oflhe setllemenl (e.g., raising prices to cover annual paymerils). 

Sets targets for reduction in imdeiage ciBaretle use. The industry would face fines ofup to $2 billion per year if 
underage cigaretie use does nol decline by 30"/i in five years, 50% in seveu yeans, and 60% in 10 years, or underage 
use of smokeless tobacco products does not decline by 25% in frve years, 35% in seven years, and 45% m 10 years. 
Allows Ihe indushy lo petition FDA to recover 75% of die fme if it can establish lhat il pursued all "reasonably 
availabte measures" to reduce youth smoking and did nothing lo undennine Ihe settlement goats. 

Requires states lo undertake siguificaiil enlbricmeiit steps to reduce die incidence of underage tobacco use, which go 
beyond the provisions of the Synar Amendment (42 U.S.C. 300x-26; 45 C.F.R. y6.130). Siac« naist m;tiiv.?iiii a 
specific level of enforcement activity or risk losing huallh care fimds (scc Title Vll).' 
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SUMMARY OF PROPOSim TOBACCO SETTLEMENT (June 20, 1997) 

Title Prqyisipiis 

III. Penalties, Consent Decrees, Non-
Participatuig Tobacco Companies 

Requires manufacturers and states fo enter into legally enforceable consent decrees that include many oflhe 
provisions ofthe settlement. Violalions of Ihc proposed settlement's requirements would carry civil and criminal 
penalties based upon the penalty provisions oflhe Food, Drug and Cosmetic Act and tbe provisions ofthe United 
Slates criminal code. In addition, die industry would face civil penalties of up to $10 million for each violation ofthe 
requirements to disclose information about non-tobacoo ingiedients and the heallh effects oflobacco producis. Non-
participating tobacco companies would be subject lo all the regulations outlined in Title 1 ofthe settlement, but would 
receive none ofthe civil liability protection outlined in Title VDI. Requires non-participatuig companies lo make 
annual payments into an escrow fund earmarked for potential liability claims against the companies. 

IV. EDvirnnmental Tobacco Smoke Reslricis smoking in public facilities (i.e., any building entered by 10 orinoie individuals at least one day a week) to 
separately ventilated locations. Ensures thai no employee may be required involuntarily 1o enter a smoking nrea. 
Exempts restaurants (other lliau fasl food restaurants) and bars, private clubs, hotel guest rooms, casinos, bingo 
parlors, tobacco merchants and prisons.' Allows slate and local govemments lo enact stricter laws. 

V. Scope and EtTect The settlement includes all tobacco products sold in U.S. commerce, and also covers imports and US. duly free 
items. Preserves Ihe legal authority of slate and local governments to regulate further Ihe sale and distribution of 
tobacco producis. Retains the fiscal authority over lobacco products of the Bureau of Alcohol, Tobacco and 
Firearms, and the existing anlhority ofthe FTC, except for tar, nicotine and carbon monoxide testing (see Title I, sec. 
B). 

VL Programs atad Funding fvlandales annual industry payments in perpetuity lo reimburse slates for Medicaid outlays for smoking-related 
illnesses,'' pay damages lo settle individual lawsuits (see Title VIII), provide fvinds for public health programs and 
research, and to cover Ihe costs of implementing and enforcing the programs and legulations outlined in fhe 
settlement (see Tille Vll). 

The industry' would pay an up-front sum of $ 10 billion, and annual payments beginnmg al $8.5 billion in the first 
year, increasing to $ 15 billion in the fifth year of the setllemenl. The nnmial paj'ments would remain at S15 billion 
per yeai- thereafter. The annual payments woukl be subject lo adjustinent for infialion, and would be deemed an 
ordinar)' and necessary business expense and, therefore, tax deductible. Companies would raise prices on lobaoco 
producis to cover the cost oflhe annual payments.' The annual payments would also be subject to a sales-volume 
adjiistniait. If adull consinnptioii decreases, animal payments woukl bc reduced propoilioiicilely. ll lolal 
coiisumprion increases, nnnual payment would he increased proportionately. 

Total esiimated payments over Ihe first IS years = S368.S billion (in 1998 Jollarsr 
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SUMMARY OF PROPOSED TOBACCO SETTLEMENT (June 20,1997) 

Tille Provisions 

VII. Distribution of Annual Payments Recommends distribution of annual payments as follows: (i>"Unres1ricted fiinds to slatss totaling $8 bMoaiyr by the 
sixth year (allocated according to a formula) to reimburse dieir Medicaid programs; (ii) Funding for tobacco cessation 
programs (totaling $1.5 bi l l ion^ b>' Ihe sLxlh year); (iii) Funduig for a public health mist lo pay for biomedical and 
behavioral tobacco-related reseaich (payments into trusi total $25 biUion over the first 8 years); (iv) Fundmg for 
tobacco control programs (totaling $1.5 bil!ioii/yr by the fourth year), which includs counter advertising ($0.5 
billion/yr), FDA regulation, local community programs, research or reducing tobacco use, and also conipensnlion for 
spurting and cultural events lhat lose lobacco industiy sponsorship. 

Provides up to $4 biUioa-yr to pay damages in individual lawsuits (see Titte VHl). Unused fiinds would be allocated 
for other tobacco-related activities and programs by a presidential commission . 

V i n . Civil LiabUlly Provides the participating companies with protection from civil liability hy legislatively settling the stale attomeys 
generals' and class-action lawsuits. Prohibits hilure class-action lawsuits. Preserves the rights of mdividuals lo sue 
lobacco companies for pa&l or future conduct, hidividual lawsuits aiising from past conduci could claim only 
compensalory damages, whereas individual lawsuits arising from fiiture conduct could claim both compensalory and 
puoilive damages. Defines permissibte parties Itiat can act as plaintiffs and defendants in such la\̂ -suits. Limits the 
total damages paid by the indusir/ in any one year to 33% of the annual industry base payment." Allows mdustry lo 
deduct 80% of its UabiUty costs each year from the annual payment. 

IX. Board Approval 
The terms oflhe setltement are subject lo approval by the Boards of Directors oflhe participaling lobacco companies. 

' The nine wamm»s on cigarettes packs inchide: "WARNING: Cigarcltes are addidive" and "WARNING: Cigarettes cause cancer. Tlie four wammgs on smokekss 
lobacco products include •WARNING: Smokeless tobacco is addictive " and 'W.ARNING: This pnxluct can cause monlh cancer ' The wamings would appear in 

format i t alternating black text on a while background and white text on a black background). They would be introduced concurrently on al tobncco 
S X i ^ e s and canons, and rotated quarterly on all advertisemenls. Tlie setltement preserves the preemptive language m both the Federal Cigarette Lab=h„g 
S AdTrtisi4 Act and Ihe Comprehensive Smokeless Tobacco Healdi Educaiion Act, which prevents stale and local governments from requirmg additional health 

^'SB^nediSd^vl^^^^^^ hearing aids, and powered wheelchairs) are fliose for which FDA requires special controls lo assure safely and eflectiveness. 
These controls may include special labeling requirements, mandatoiy performance standards, and postrnarkelsm^̂ ^̂ ^ c i , c />-c i , ^ •n^ 
Most regulations are issued informallv under the notice-and-comment procedure established hy Ihe Adinmistralivc Procedure Acl lAPA; 5 U.S.C. D5I e seq.). Tl.e 

ajiency publishes a notice of proposed'rulemaking in Uie Federal Regislei". permits i.Meicsted persons lo submit comments and incorpomles in [lie ma . iile .i concise 
sfalcment oflhe rule's basis and purpose. These regulations are reviewed uiid.r llie "arbitraiy. cipricioius, abuse of discretion" sianriaid. Under this standard a 
r»viewiDp court would uphold au agency's action if it is rational, based on a consideration of Ihe relevaiU factors. ;ind w.tlim Ihe scope ol ih* autl-.ority designated 
o the agency by Congress The settlement, however, would require FDA to undertake a fomtial rulemaking subject to the APA. This xvould uivt>lve tnal-type hearings 
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at which parties present evidence and conduct cross examinations. Fiirlhemiore, the "siibstanlial evidence" standard required by the setllemenl may be more stringent 
than Ihe "arbitrary, capricious, abuse of discretion" standard employed in informal riileinaking. ,.„ui^i, 
^ Tlti presrab^ refers to ih; Small Business Regulatoiy Fairness Enforcement Act of 1996 (P L. 104-121), under which Congress has 60 session days lo block 
a reguEn b> p̂^̂^̂^̂  a juiat .̂ solution of disapproval. This pn̂ cedure may be applied lo any rule lhat results in an amiiial etkct on the economy of al least $ 100 

' " A ' S P hearing relets to a fonnal evidentiary public hearing under FDA regulations (21 C.F.R. 12), involving presenlation of evidence, cross examination, and 
other triaf-type procedures. Requiring that an agency base its action on a 'preponderance of evidence" is. according to ^'''^^.'^'T^^ 
' The temi -less hazaidous tobacco products" refers to innô -ative products such as smokeless cigai ettes, as opposed to djemica ly modified exi ting Productŝ  
«Under™rrenHâ r»he indusuy is required lo provide annuaUy lo the Secretary of Health and Human Services a list of all Ihe additives used m .he manHfactiire ol 
tobaoco orodiicts The Secretarv-is granted no authority to regulate additives that are suspected of bemg hazardous. . , A I P u 
' S ib™rinit i tute is Oie indust̂ 's Washington DC-based lobbying organization, and the Council for Tobacco Research provides mdustry fbads for biomedical 

'"iTiTsynar Amendment to the Public Heallh Service Act requires slates to enforce their laws prohibhing the sate oftobacco products to individuals under age 18 
S at̂ s miL conduct anmial random, unannounced inspections of retail outlets lo ensure compliance with the law. States r«k losnig lederal substance hb.k 
^̂ ot fTds fm failure lo comply. Under Ihe settlemLnl, a slate would lose up to 20% of its Medicaid reiinbursemenl ftmds (see Title VI) if after 10 years its 
pnfnrrpin̂ nt nroeram failed to reach a 90% compliance rate. . . . . i 
f ^ M M ^ f ^ T ^ ^ T ^ ^ Safety and Health Organization (OSHA) proposed an indoor air quality rcgnlation dial would restrict smoking to separate y 
s ^ t S d ! diignat̂ d smoking rooms. The smoking restriction would apply lo all industrial and non-industrial buildings under OSH.A's jurisdiction, including 

'ThTltltllTert^Sotiators mtend that fiinding provided lo the states would be sufficient to extend health insurance to uniitsiired children 
' A r h h S ^ l S aTincrease of 62 cents per pack would raise $15 billion in additional revenue, based on (1996) cigarette sales of 24.165 billion packs. However, 
this estimate does not take into account any wholesale or retail price mark-up. 
"This 25-year total includes $60 billion in lieu of punitive damages for Ihe tobacwi mdustry's past conduci. 
" By the ninth year, die total annual damages paid by die industiy is capped at $5 billion per year. 


