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AMEieJMENTS TO CHAIRMAN'S MARK TO S. 1415 ^ 

1. KcCain - Chairman's mark to facilitate in?)l«mentation of tha 
eetfclement reaohed between the Atcomeys General of the 
several States and manufactiirers of tobacco products, and 
for other purposes (dist. 3/30J . 

McCain (Buma)- To assist vending machine companies severely 
affected by lost sales due to elimination of cigarette 
venriing machineo [e-mailed 3/31, 12;24pmJ . 

2. Bums- To provide for the pcrtnanent exUtaasiwn of income 
averaging for farmers [e-mailed 3/31, I0:10amj. 

Bums- To ban the sale of tobacco producto through the uae 
of vending machines and to cotipensate the owners and 
operators of tobacco vending machines (with spending) 
fe-mailed 3/31. 10:10am]. 

Bums- To ban the sale of tobacco products through the use 
of vending machines and to compensate the owners and 
operatoiB of tobacco vending machines(without spending) 
[e-mailed 3/31, I0:10aml . 

Bnrn«- To transfer curtain settlement proceeds to the Black 
Lung Disability Trust Fund, and for other p^lrpoBe8. 

3. Gorton- To provide equity by requiring Indian tribes to 
collect state taxes oa tobacco [e-mailed 3/31, Ii33pm3 . 

Gorton- 2nd aradt. re. Indian tribes [he 3/31]. 

4. ttucchison- To maintain state funding for those states that 
have separate settlements [e-mailed, l:30pm]. 

Hutchieon- To ensure that funds distributed to states by 
this Act are expended in accordance with state law and 
processes, [e-mailed, 1:30pm]. 

Hutchison- To permit states that have reached separate 
settlements with tobacco conpanies to opt in the global 
cettlemont. [e-mailed, l:30pml. 

Hutchison- To ensure that manufacturers who are compelled to 
^ a r e technology with t:heir cotopetitors are compensated fair 
market value for their property [e-mailed. I:3(^m3. 



n i IN t j o . (2003 
04/01/9S »ED 00:21 F.KL 

?h^n*^^?°" J° ^̂^̂'̂  tobacco manufacturers bound by 
l ^ l i i f?"^ nieeting i t s requirements are not poSuzed for 

ensure that Congress hac the ability to review 

state liability for attorneys' fees [e-mailed, i-.Q^u 
s. 

6, 

8. 

S S t i ^ ? " i f l l 5 d ^ ? ? n : S g : j ^ " ^ ^° advertising and 

SSTiô L̂f?e?rj:d'3m '̂̂ Ŝ '''" '̂ '̂̂  ^ 
7:50pm] . I® mailed 3/31, 2pm/ replacement e-mailed, 

iSSfTirC in ft^^nt references to limitations of 
l^ahiiacy in the Chairman's mark [e-mailed 3/31, 12:31pmJ . 

5f5ff?^^" "̂2 provide legal standards and procedures for 

A ^ r o f t - To providR uniform standarda for the awa«3vr« 

12:14pmJ. a^oMi tobaeeo Bettl«nent [e-maiXed 3/31, 
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9. Hollings- To provide for the apportionment of the annual 
payment [e-mailed 3/Jl, 12:59pmJ. 

Hollings- To strike subtitles A, B, and C of Title XI fhe 
3 :32pmJ . 

10. inouye - To provide for the establishment of a Tobacco 
Asbestos Trust Fund [e-mailed 3/30]. 

Inouye - Amdt. to above amendment to provide for the 
establishment of a Tobacco Asbestos Trust Fund [e-meiiled 
3/31, 7:24pmJ. 

11. Rockefeller - Sense of the Senate amdt. - reintbursing the VA 
for veterans' tobacco-related illness care and cotroensation 
[e-mailed 3/31]. 

Rockefeller- R«. Part Vll-Recavery of Cor^naation Costs tor 
tobacco-related disability or death. Chapter 91-Tort 
Liability for Disability or Death due to tobacco use [he]. 

12. Kerry- To increase the industry payments to ensure that the 
payments are based on an average national retail price o£ a 
pack of cigarettes of $1.50 [e-mailed, S:29praJ. 

terry- To increase the per-pack cost of cigaretten and 
xTjduce youth smoking [e-mailed, 5:11pm]. 

Kerxy. (2nd} to increase the per-pack cost of cigarettes and 
reduce youth siiwking [e-mailed, 5:11pm]. 

Xerry- To provide funds for certain child care programs, for 
asbestos-related injiuries, arid for vending machine 
manufacturers [e-mailed, 5:Hpm] . 

Kerry- (2nd) to provide f\mds for certain child cEore 
programs, [e-mailed, 5:29pm]. 

Kerry- (3rd) to provide for the use of funds for certain 
child care programs [e-mailed, 5;llpm] . 

Kerry- (4thJ to provide for the use of funds for child care 
and child development [e-mailed, 5:11pm]. 

Kerry- To assist in meeting the youth tobacco use reduction 
targets m this Act by strengthening the youth access 
corrpiiance requiretnents for States to ensure that youths do 
not have access to tobacco products at retail outlets, [e^ 
mailed, 5:llpmj . 
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iferry- Civil l i a b i l i t y . Sec. 701 definitions. 

13. Bryan- To strike provisions relating to credits for tort 
l i a b i l i t y fe-raailed 3/31]. 

14. Dorgan (Rockefeller) - To provide l i a b i l i t y limitations with 
respect to government claims for tobacco-related costs 
(rec'd he, but wasn't e-mailed.. .con^juter failure]. 

I>org[an- To permit States to opt out of the l i a b i l i t y 
limitations with respect to govemment claims for tobacco-
related costs freed he. but wasn't e-mailed computer 
failure] , 

Dorgan- To exclude punitive damage awards from the l i a b i l i t y 
limitation cap [rec'd he, but wasn't e-mailed...conputer 
failure]. 

Dozgan- To strike the credit provision of the l i a b i l i t y 
t i t l e [e-mailed l;31pra]. 

Dorgan To strike Uie limited antitrust exenption [e-mailed 
l:3lpm]-

Dnrgan- To provide that th« limitations on l i a b i l i t y cease 
to apply in any year in which the non-attainment percentage 
exceeds 10% [e-mailed l:31pmj. 

Dorgan- To disallow deductions for payments pursuant to 
trust agreement [rec'd he, but wasn't e-mailed...coinputer 
failure]. 

Doxgan- To provide for the establishment and funding of a 
National Institutes of Health Trust Fund for Health Research 
[e-tnailed 6:07pmJ . 

15. Wyden- To BtriKe provisions that permit States to opt out of 
the requirements relating to involuntary e^^josure to 
environmental tobacco smoke [e-mailed 6:15pml . 

wyden- To modify provisions relating to required reductions 
in the underage use of tobacco products [e-mailed 6:ISpm]. 

IC. Ford #1 -To reduce annual payment amounts to those 
contained in Jxone 20th agreement [e-mailed 6:iapmJ . 

Ford - #2 - To reduce annual payment amounts to those 
contained in Clinton budget [e-mailed 6=T0pm]. 

Ford - #3 - To treat the sale tobacco products overseas in 
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the same manner as the sale of medical devices overseas fe-
raailed 6:10pm]. le 

Ford - #4 - To limit FDA authority to ban "new- tobacco 
products to those making therapeutic claims [e-tnailed 
6:10pm] . 

Pord - #5 - To strengthen Che ban on FDA authority to 
regulate farms [e-mailed 6:10pm]. 

Pord - #6 - To give Congress more than 2 years to act on FDA 
banning nicotine in tobacco products {e-mailed 6:10proJ. 

Ford - #7 - To expand intemational restricciofts to a l l 
devices, including those used by children [e-mailed 6:l0pm]. 

Ford - #8 - To strike ban on cigarette salaa in duty-free 
shops [e-mailed 6;10pm]. 

Ford - #9 - To make lookback penalties tax deductible [o-
maxled 6:10pm]. 

Ford - #10 - To allow states longer period to opt out nr 
second-hand smoke provisions [e-mailed 6:10pm]. 

Ford - #11 - To strike the second-hand smoke t i t l e , since 
the non-preemption [e-mailtfd «:10pmJ . 

Ford - #12 - TO provide funding to small businesses to 
construct separately ventilated f a c i l i t i e s [e-mailed 
6:10pm] . 

Ford - #13 - To clarify the meaning of an advertialng 
industry lawsuit le-nailed 6:lOpra]. 

Fbrd - #14 - To strike brand-specif ic ponaltles, which 
iwpose absurd penalties on manufacturers of brands with de 
minimum youth market shares [e-mailed 6:10pm]. 

Pord - «15 - XO clarify chart on p. 103 to read "Required 
percentage reduction as a percentage of base incidence 
percentage m Underage Cigarette Use.' [e-mailed 6:10pm] 

' 1° clarify chart on p. 104 to read -Required 
S^^ffil^f^"' reduction as a percentage of baseg incidence 
percentage Underage Bmokeless Tobacco use" (e-mailed 
6; 10pm] 

" " allow states to use grant money for new 
synar enforcement requirements (e-mailed 6:iOpmJ. 

Ford - #18 - To strike broad powers to sue of new suoer 
co«.ui8sion (p. 73-4, pp, 127-8) [e-mailed e T l o S . ^ 



— i ^ ' ^ O K J O ' w ' a nf^.LJi I i ^ n n j L J I I i V-I— 

04/0l /9« WED 00:23 FAX 12007 

noi!L«ifi%" equitable treatment for fimall tobacco companies [e-niailed 6:10pm]. v««»-wo 

"r add Secretaiy of Agricultre as Trustee of Trust Fund [e-tnailed dlOptn]. >«»i-« 

Ford - #21 - To add tobacco farmer representative as sth 
member of Trust Fund Advisory Boax-d [e-mailed € :10pm}. 

^^?^;i!f^w• J ^ i ^ " ^ ^ tmxltiple labeling requirements in 
e T l o S ° ^ labeling rcquiremLts [e-mailcd 

Trtle"x?"<5;L,?4?t^\^?^*'"'^^'^5"^^ Policing provi,iot« of Txtie Xi, Subtitle A [e-mailed 6:10pml. 

( ^ I l S S a J ^ r ^ ' ^ ^ penalties (sec. 1103) 

!^^i"ud%:iJ°,n""''^ ^̂ '"̂ "̂ ^ ̂ '̂̂  

Ford - #26 - To limit eligibility of Depository Board 
Memberp to ob:iective criteria [e-mailed 6:10pm]. 

Ford^ #27 - To pay for creation of Depository out of 
settlement funds [e-mailed €:iOpm]. 

Ford - #28 - To apply existing penalties related to FDA in 
;5L.®ir!̂ *̂ „°̂  unauthorized release of documents received 
form the Depository [e-mailed 6jl0pmJ, 

Ford - #29 - To strike *no previous offenso" lanquaae for 
exporters (e-mailed 6.-10pm] . 

FOrd - #30 - To strike sections 1144-5 creating new layer of 
permits [e-mailed 6:10pml. ^ 

Ford - #31 - To Strike requirement that military 
e'aopm] charge highest possible price [e-mailed 

sSke;s*'[e-™ail^l:i?;S"^" '''"̂ '"̂ ^ "̂"̂ ^ stigmatises 

^ J P L ^ i ^ ^ ^ ? ^ finding on Tobacco Farmere to reflect 
^ 2 e d ^ l : ? J ^ ] " " ' ' ^ ^ - i - communities [e-

Ford - #34 - Prohibits actions that would raise the m,„4ft«„n 

age to purchase and use alcohol [e-mailed 6:iOpm]. 

Ford - #35 - To provide that the relief for violations of 
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the "Involuntary Eacposure to Tobacco Smoke* t i t l e be to 
provide cwi-rectlve action [e-mailed 6:10pm]. 

Ford - #36 - To limit PDA authority overseas to the proper 
l a b e l i n g of tobaco-o products (e-mailed 6:10pm]. 

Ford - #37 - To provide equal treatment for a l l products 
made WTch child labor [e-mailed 6:10pm]-

Pord - #38 - To strike manufacturer licensing provisions [e-
roailed 6:10pm] . *̂  ^ 

Ford - #39 - TO limit funding for intemational initiatives 
to the general fund and to such sumo ac are provided through 
annual appropriations b i l l s (e-mailed 6;lGpm], 

Ford - #40 - To remove litnitation on USTR's authority to 
take action against discriminatory trade barriers [e-mailed 
6:10pmj, 

Pord - #41 - TO delete provisions related to export 
promotion and USTR authority (e-mailed 6:l0pm]. 

Ford - #42 To delete federal labeling requirements [e-
mailed 6:10pm] . 5- -a i. 

Pord - #43 - Federal labeling of tobacco products for 
domestic use and for export; pricing of tobacco products on 
military installations [e-mailed 6:l0pml. 

Ford - #44 - To ensure that duty-free sales are governed by 
the same regulations as retail sales [e-mailed 6:10pm]. 

Ford - #45 - To limit 'real" annual payments to $506 billion 
over 25 years, as the legislation has been publicly 
described [e-mailed 6:10pm]. 

Pord - #46 - To limit "real" annual payments to $506 billion 
over 25 years, as the legislation has been publicly 
described le-it>ailed 6:10pm]. 

Ford - #47 - To eliminate requirements for black and white 
tobacco packages [e-mailed 6;10pmJ. 
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QUESTIONS REGARDING GLOBAL TOBACCO SETTLEMENT LEGISLATION 

THE FOLLOWING IS THE FIRST SET IN A SERIES OF QUESTIONS PERTAINING TO S. 
1415, LEGISLATION IMPLEMENTING THE GLOBAL TOBACCO SETTLEMENT 
PROPOSAL AGREED TO BY THE ATTORNEYS GENERAL OF THE VARIOUS STATES 
AND THE TOBACCO INDUSTRY. 

QUESTIONS RELATED TO SPECIFIC LEGISLATIVE LANGUAGE SHOULD USE S. 1415 
AS THE REFERENCE. ADDITIONAL QUESTIONS WILL FOLLOW. 

I . BAN ON OUTDOOR ADVERTISING, INCLUDING IN STADIA AND ARENAS 

The agreement (bill page 15) bans outdoor tobacco product advertising, and tobacco 
advertising in stadia and arena. 

1. What data does the administration have to substantiate that a ban on outdoor 
advertising, including stadia and arenas will reduce smoking and, in particular, 
youth smoking? 
Primary responsibility: HHS 

2. To what extent do you believe such restrictions be expected to reduce smoking? 
Primary responsibility: HHS 

3. Does the administration support such a ban. If so, why? If not, why not? 
Primary responsibility: DOJ, HHS 

4. What specific changes, if any, in the legislative language implementing the ban 
would the administration propose? Please provide specifics. 
Primary responsibility: DOJ, HHS 

II . BAN ON HUMAN FIGURES AND CARTOON FIGURES IN ADVERTISING 

The agreement (bill page 15) bans the use of human figures and cartoons in tobacco 
advertising. 

1. ' What data does the administration have to substantiate that barring the use of 
human figures and cartoon advertising will reduce smoking, in particular, youth 
smoking? • - i-
Primary responsibility; HHS • 

2. To what extent do you believe such restrictions can be counted on to reduce 
smoking? 
Primary responsibility: HHS 



3. What entity would you propose to determine what constitutes a human image or 
cartoon character? 
Primary responsibility: HHS 

4. What penalty do you believe is appropriate and should accrue for a violation of 
the prohibition on material containing figures deemed to be human or cartoon? 
Primary responsibility: HHS 

5. Does the administration support this ban. If so, why? If not, why not? 
Primary responsibility: DOJ, HHS 

6. What specific changes, if any, in the legislative language implementing the ban 
would the administration propose? Please provide specifics. 
Primary responsibility: DOJ, HHS 

III. BAN ON INTERNET ADVERTISING 

The agreement (bill page 16) bans tobacco advertising on the Intemet. 

1. Does the administration support such a ban? If so, why? If not, why not? 
Primary responsibility: DOJ 

2. How can and should a ban on Intemet advertising of cigarettes be enforced? 
Primary responsibility: DOJ 

3. What, if any, concems does the administration have regarding constitutional free 
speech issues raised by any such ban? 
Primary responsibility: DOJ 

4. What specific changes, i f any, in the legislative language implementing the ban 
would the administration propose? 
Primary responsibility: DOJ 

IV. B / ^ ON J^pINT-OF-SALE ADVERTISING 

The agreement (bill page 16) bans point-of-sale tobacco except for advertisements which 
comply with certain restrictions. 

1. What data does the administration have to substantiate that a ban on point-of-sale 
advertising would reduce smoking, in particular, youth smoking? 
Primary responsibility: HHS 

2. Does the administration support such a ban? If so, why? If not, why not? 



Primary responsibility: DOJ, HHS 

3. Is the exemption of point-of-sale advertisement for adult stores and tobacco 
outlets appropriate? 
Primary responsibility: DOJ, HHS 

4. Is it appropriate to grant companies with greater cigarette market share additional 
point-of-sale advertising rights? If so, why? If not, why not? 
Primary responsibility: DOJ, HHS 

5. Does such a privilege constitute a statutorily granted competitive advantage? 
Please discuss. 
Primary responsibility: DOJ 

6. Does the administration support this grant? If so, why? If not, why not? 
Primary responsibility: DOJ 

7. What specific changes, if any, in the legislative language implementing the ban 
would the administration propose? Please provide specifics. 
Primary responsibility: DOJ 

V. LIMITATIONS ON POINT-OF-SALE ADVERTISING 

The agreement (bill page 17) specifies the size and design of permissible point-of-sale 
advertising. 

1. What data does the administration possess to suggest that such limitations will 
reduce smoking, particularly among youth? 
Primary responsibility: HHS 

2. D6es the administration support this provision? If so, why? If not, why not? 
Primary responsibility: DOJ, HHS 

.-•"=>.' • 
,3; If So, what is the justification for statutorily determining a particular size 

limitation and for the particular size and restrictions proposed? 
Primary responsibility: DOJ 

4. What specific changes in legislative language, if any, does the administration 
propose? Please provide specifics. 
Primary responsibility: DOJ 

VI. BAN ON ADVERTISING RESTRICTION AGREEMENTS 



The agreement (bill page 17) includes a prohibition on arrangements to limit the ability of 
a retailer to display permissible point-of-sale advertisement or promotional material originating 
with another manufacturer or distributor. 

1. Are such agreements currently against federal or state law? If so, is such a 
provision necessary? 
Primary responsibility: DOJ 

2. Does the administration support such a provision? If so, why? If not, why not? 
Primary responsibility: DOJ 

,r 3. Does the administration support the limitation. If so, why? If not, why not? 
Primary responsibility: DOJ 

4. What specific changes, if any, in the legislative language implementing the ban 
would the administration propose? 
Primary responsibility: DOJ 

VII. GLAMORJZATION OF TOBACCO 

The agreement (bill page 20) prohibits payments to glamorize or promote the image or 
use of tobacco through print, films or live performance that appeals to individuals under 18 years 
of age. 

1. What data does the administration possess to indicate whether and to what extent 
this provision will reduce smoking, particularly among youth? 
Primary responsibility: HHS 

2. What entity does the administration propose will determine what activity 
constitutes promotmg the image or use of a tobacco product? 
Primary responsibility: DOJ, HHS 

3. How does the administration envision such a ban will be enforced? 
.Eamary responsibility: DOJ 

4. ' Does the administration support such limitations? 
Primary responsibility: DOJ 

5. What specific changes, if any, in the legislative language would the adhiinistration 
propose? Please provide specifics. 
Primary responsibility: DOJ 



VIII. RESTRICTIONS ON COLOR ADVERTISEMENTS 

The agreement (bill page 21) prohibits the use of color advertising except in adult 
publications. 

1. What data does the administration have to substantiate that a ban on color ads, 
except in publications with limited youth readership, will reduce smoking, 
particularly youth smoking? 
Primary responsibility: HHS 

2. Does the administration believe that the threshold for the restriction of two 
million readers is the appropriate threshold? 
Primary responsibility: HHS 

3. How does the administration envision readership demographics being 
determined? 
Primary responsibility: HHS 

4. How would this restriction be enforced? 
Primary responsibility: DOJ, HHS 

5. Does the administration support this restriction? If so, why? If not, why not? 
Primary responsibility: DOJ 

6. What specific changes, i f any, in the legislative language implementing the 
restriction does the administration propose? Please provide specifics. 
Primary responsibility: DOJ 

IX. GENERAL QUESTION REGARDING MARKETING/ADVERTISING BAN 

1. Can the marketing and advertising restrictions envisioned in the settlement be 
constitutionally imposed, with or without the industry's consent? Please discuss. 
Primary responsibility: DOJ 

... ,'. 
X. , WARNING LABELS 

The agreement (bill pages 26-28) authorizes a variety of new waming labels for tobacco 
products. 

1. Does the administration believe that these are appropriate waming labels? 
Primary responsibility: DOJ, HHS 

2. Does the administration possess data suggesting that these wamings vyill 



effectively reduce smoking, particularly youth smoking? 
Primary responsibility: HHS 

3. What data suggests that the various new wamings will be as or more effective 
than the current waming requirements? 
Primary responsibility: HHS 

4. Does the administration support the provisions authorizing specific new labels? If 
so, why? If not, why not? 
Primary responsibility: DOJ, HHS 

5. What specific changes, if any, in the legislative language implementing this 
provision would the administrafion propose? Please provide specifics. 
Primary responsibility: DOJ, HHS 

IX. WARNING LABEL SIZE AND LOCATION REQUIREMENTS 

The agreement (bill page 28-29) specifies, the size, placement and print type of the 
various tobacco waming labels. 

1. What data does the administration have to suggest that these specifications will 
reduce smoking, particularly youth smoking? 
Primary responsibility: HHS 

2. Does the administrafion support these particular specificafions? If so, why? If not, 
why not? 
Primary responsibility: DOJ, HHS 

3. Does the administration support the exception (page 29) provided for flip-top 
cigarette packages? If so, why? If not, why not? 
Primary responsibility: DOJ 

4. Whiat specific changes, if any, in the legislative language to implement these 
^ restrictions would the administration propose? Please provide specifics. 

• Primary responsibility: DOJ 

X. SMOKELESS TOBACCO ALTERNATIVE LABELS 

The agreement (bill page 34) provides for various new waming label options for 
smokeless tobacco. 



What data does the administration have to suggest that the various new waming 
labels will effectively reduce the use of smokeless tobacco, particularly among 
youth? 
Primary responsibility: HHS 

Does the administration support the use of these altemative labels? 
Primary responsibility: DOJ, HHS 

What changes, if any, to the legislative language implementing this provision 
would the administration propose? Please provide specifics. 
Primary responsibility: DOJ 

XI. ENFORCEMENT OF ADVERTISING, MARKETING AND LABELING 
RESTRICTIONS 

The agreement (bill page 36-37) provides for the enforcement of advertising, marketing 
and labeling restrictions. 

1. Does the administration support the enforcement provisions regarding advertising, 
marketing and labeling? If so why? If not, why not? 
Primary responsibility: DOJ, HHS 

2. What changes in legislative language, if any, does the administration recommend 
regarding this provision? Please provide specific language. 
Primary responsibility: DOJ, HHS 

XII. PREEMPTION OF STATE AND LOCAL ACTION 

The agreement (bill page 38) prohibits state and local requirements related to the 
packaging or advertising of cigarettes or smokeless tobacco. 

1. Does ihe administi-ation support such preemption? If so, why? If not, why not? 
Priinary responsibility: DOJ 

2. • What changes in legislative language, i f any, does the administration recommend 
regarding this provision? Please provide specific language. 
Primary respotisibilitv: DOJ 

Xm. EXEMPTION OF EXPORTS 

The agreement (bill page 40) exempts exports from the packaging, labeling and 
advertising requirements. 



Does the administration support this exemption? If so, why? If not, why not? 
Primary responsibility: NEC 

What ramifications does this provision have in the area of foreign relations? 
Primary responsibility: NEC 

What changes in legislative language, if any, does the administration recommend 
regarding this provision? Please provide specifics. 
Primary responsibility: NEC 

XIV. RESTRICTION ON ACCESS TO TOBACCO PRODUCTS 

The agreement (bill page 40-41), prohibits the sale of tobacco products to individuals 
under 18 years of age, requires that retailers verify the age of individuals purchasing tobacco, and 
exempts individuals 27 years of age or older from the photo identification requirement. 

1. Does the administration support these provisions? If so, why? If not, why not? 
Primary responsibility: DOJ, HHS 

2. How does the administration envision that this provision will be enforced and can 
it be enforced effectively? 
Primary responsibility: DOJ, HHS 

3. What changes in legislative language, if any, does the administration recommend 
regarding this provision? Please provide specifics. 
Primary responsibility: DOJ, HHS 

XV. PROHIBITION ON SALE OF LESS THAN A FULL PACK OF CIGARETTES 

The agreement (bill page 41) prohibits the sale of less than a fiall pack of cigarettes. 

1. Does the administi-ation support this prohibition? If so, why? If not, why not? 
. I^iimary responsibility: DOJ 

2. What changes in legislative language, if any, does tiie administration recommend 
regarding this provision? Please provide specifics. 

Primary responsibility: DOJ 

XVI. STATE LICENSURE TO SELL TOBACCO 

The agreement, (bill page 44) requires states to license sellers of tobacco products. 



What data, if any, does the administration have to indicate that licensure will 
effectively reduce access to tobacco by minors? 
Primary responsibility: HHS 

What entity does the administration envision would enforce the licensure 
requirement if a state should be unable or unwilling to implement the licensure 
program? 
Primary responsibility: DOJ, HHS 

Has the administration developed or formulated the cost of the licensure program? 
If so, why? If not, why not? 
Primary responsibility: HHS, Treasury 

Does the administration support the licensure program? If so, why? If not, why 
not? 
Primary responsibility: HHS 

What changes in legislative language, if any, does the administration recommend 
regarding this provision? Please provide specifics. 
Primary responsibility: DOJ, HHS 

XVII. ANTI-TRUST EXEMPTION 

The agreement, (bill page 94), provides anti-tmst exemption for the tobacco industry. 

1. Does the administiation support such an exemption? If so, why? If not, why not? 
Primary responsibility: DOJ 

2. Could such an exemption be used to set prices beyond those necessary to deter 
youth smoking, but to increase profits for the industry? 
Primary responsibility: DOJ 

3. . V«?hat changes in legislative language, if any, does the administration recommend 
, . \̂ - regarding this provision? Please provide specifics. 

Primary responsibility: DOJ 

XVIII. APPLICABILITY TO NEW ENTRANTS IN TOBACCO INDUSTRY 

1. Under the agreement, and the implementing legislation, what is the assurance that 
new entrants into the tobacco industry will comply wdth the statute and any related 
consent agreements not to challenge the legality of the agreement implementation 



legislation. 
Primary responsibility: DOJ 

### 
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)MMERCE COMMITTEE AMENDMENTS -
TOS. 1415 

APRIL 1, 1998 

oiffiBred by 

Burns Bans the sale of tobacco products through 
vending machines with compensation 

approved by voice 

Hutchinson 

\ 

Manufacturers who must share technology 
w/ competitors are compensate 

approved by voice 

Vi 
Hutchinson 

\ 

Requires Congressional Review of FDA 
regulations 

set aside for additional 
work (see pg. 3) 

3 

Ford Strengthens the ban on FDA authority to 
regulate farmers 

approved by voice 

Snowe Codifies advertising and marketing 
restrictions that are reached by agreements 

defeated [5-14] 

Frist Establishes a compliance bonus fund for 
states and retailers & repeals Synar Amend. 

approved by voice 

Ford Eliminate brand-specific penalties on brands 
with de minimis youth market shares 

set aside 

Ford Re-labeled two charts to Indicate they refer 
to percentage reductions of percentage bases 

approved by voice 

Wyden Requires company-based look back 
provisions 

withdrawn 

Burns Establishes a Black Lung Disability Trust 
Fund with tobacco funds 

withdrawn 

Snowe Sense of the Senate: Distribution of funds approved by voice 

Hutchinson Requires funds be distributed In accordance 
with state law 

withdrawn 

Ashcroft Extends liability protections to volunteer 
organizations 

defeated by voice 

Ashcroft Sets legal standards and procedures for raw 
materials producers 

defeated [3-13] 

Ashcroft Establishes legal standards for product 
liability legislation 

defeated [2-16] 



Amendment 
pffei-jBd by 

Ashcroft Eliminates liability caps/Strike Title VII defeated [2-16] 

Ford Reduces annual payments to those 
contained In the President's budget 

defeated [4-13] 

Ford Limits annual payments to $506 billion over 
25 years 

set aside 

Ashcroft Strikes Title 7, which defines liability 
protections 

defeated [2-16] 

Dorgan Excludes punitive damage awards from 
liability limitation caps 

defeated [4-15] 

Kerry Allows states to use their own funds to 
supplement federal child care program 

approved by voice 

Kerry Requires Industry payments that would 
equal $1.50 per pack 

defeated by voice 

Ford Eliminates requirement for up-front penalty 
payment of $10 billion 

defeated [1-14] 

Wyden Strikes provision to allow states to opt out of 
ETS relief requirements 

defeated by voice 

Rockefeller Sense of the Senate - VA should be 
reimbursed for costs of treating tobacco 
related diseases 

approved by voice 

Gorton Limits definition of Indian Tribes approved by voice 

Gorton Requires Indian Tribes to collect federal and 
state tobacco tax 

approved [10-9] 

Breaux Permits claimants to be paid by Insurance 
companies if manufacturer cannot pay a 
claim 

approved by voice 

Hutchinson Permits states that have reached separate 
settlements with tobacco companies to opt 
In to the global settlement 

approved by voice 



: Ameridment 
offered by 

Result 

Brown back Limits attorneys' fees to $250/hour withdrawn 

Dorgan Establishes and funds a Trust Fund for Health 
Research at NIH 

defeated by voice 

Dorgan Strikes antitrust exemption defeated [4-15] 

Inouye Establishes but does not fund an Asbestos 
Trust Fund 

approved by voice 

Hutchinson Congressional review of regulations applies approved by voice 

Hutchinson Congress deems current FDA regulations In 
effect, but does not affect regulation In 
litigation 

defeated by voice 

Ford Changes fee schedule for small smokeless 
tobacco companies 

approved by voice 

Ford Applies existing penalties related to FDA if 
documents are released from depository 

approved by voice 





Amendment 
offered by 

Subject Result 

Bums Bans the sale of tobacco products through 
vending machines with compensation 

approved by voice 

Hutchinson Manufacturers who must share technology 
w/ competitors are compensate 

approved by voice 

'^Hutchinson Requires Congressional Review of FDA 
regulations 

amended and 
approved by voice 

Ford Strengthens the ban on FDA authority to 
regulate farmers 

approved by voice 

Snowe Codifies advertising and marketing 
restrictions that are reached by agreements 

defeated [5-14] 

Frist Establishes a compliance bonus fund for 
states and retailers & repeals Synar Amend. 

approved by voice 

Ford Eliminate brand-specific penalties on brands 
with de minimis youth market shares 

set aside 

Ford Re-labeled two charts to indicate they refer 
to percentage reductions of percentage bases 

approved fay voice 

Wyden Requires company-based look back 
p rov i s i ons 

withdrawn 

Burns Establishes a Black Lung Disability Trust 
Fund with tobacco funds 

withdrawn 

Snowe Sense of the Senate: Distribution of funds approved by voice 

Hutchinson Requires funds be distributed In accordance 
with state law 

withdrawn 

Ashcroft Extends liability protections to volunteer 
organizations 

defeated by voice 

Ford Limits annual payments lo $506 billion ov«r 
25 years 

sel dbuJe 

/Vshcroft Strikes Tlile 7, which defines liability 
protections 

defeated [2-16] 



Dorgan Excludes punitive damage awards from 
lability limitation caps 

defeated [4-15] 

Kerry Allows states to use their own funds to 
supplement federal child care program 

approved by voice 

Kerry Requires industry payments that would 
equal $1.50 per pack 

defeated by voice 

Ford Eliminates requirement for uphfront penalty 
payment of $10 billion 

defeated [1-14] 

Wyden Strikes provision to allow states to opt out of 
ETS relief requirements 

defeated by voice 

Rockefeller Sense of the Senate - VA should be 
reimbursed for costs of treating tobacco 
related diseases 

approved by voice 

Gorton Limits definition of Indian Tribes approved by voice 

Gorton Requires Indian Tribes to collect federal and 
state tobacco tax 

approved [10-9] 

Breaux Permits claimants to be paid by insurance 
companies if manufacturer cannot pay a 
claim 

approved by voice 

Hutchinson Permits states that have reached separate 
settiements with tobacco companies to opt 
in to the global settlement 

approved by voice 

Brownback Limits attorneys' fees to $250/hour withdravvn 

Dorgan Establishes and funds a Trust Fund for Health 
Research at NIH 

defeated by voice 

•organ Strikes antitrust exemption defeated [4-15] 

Inouye Establishes but does not fund an Asbestos 
Trust Fund 

approved by voice 

Hutchinson Congressional review of regulations applies approved by voice 

Hutchinson Congress deems current FDA regulations in 
effect, but does not affect regulation in 
litigation 

defeated by voice 

Ford Applies existing penalties related to FDA if 
documents are released from depository 

approved by voice 
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AMENDMENT NO. Calendar No. 

Purpose: To ban the sale of tobacco products through the 
use of vending machines and to compensate the owners 
and operators of tobacco vending machines. 

IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess. 

S.1415 

To facilitate implementation of the settlement reached be­
tween the Attomeys General of the several States and 
manufacturers of tobacco products, and for other pur­
poses. 

Referred to the Committee on 
and ordered to be printed 

. Ordered to lie on the table and to be printed 

AMENDMENT intended to be proposed by Mr. BURNS 

Viz: 

1 At the appropriate place in title XI , add the follow-

2 ing: 

3 Subtitle ^—Ban On Sale Of To-
4 bacco Products Through The 
5 Use Of Vending Machines 
6 SEC. . BAN OF SALE OF TOBACCO PRODUCTS_THROUGH 

7 THE USE OF VENDING MACHINES. 

8 (a) BAN OF SA.LE OF 1'OBACCO PRODUCTS THROUGH 

9 THB: USE OF VENDING MACHINES.—Effective 1.2 months 
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1 after the date of enactment of this Act, it shall be unlawful 

2 to sell tobacco products through the use of a vending ma-

3 chine. 

4 (b) COMPENSATION FOR BANNED VENDING MA-

5 CHINES.— 

6 (1) I N GENERAL.—The owners and operators of 

7 tobacco vending machines shall be reimbursed for 

8 the fair market value of their businesses, including 

9 the cost of banned vending machines, compensation 

10 for lost profits, unexpired contracts, and for the 

11 owner's or operator's plant and equipment. 

12 (2) TOBACCO VENDING REIMBURSAL CORPORA-

13 TION — 

14 (A) CORPORATION.—Reimbursal shall be 

15 directed through the private, nonprofit corpora-

16 tion established in the District of Columbia, 

17 known as the Tobacco Vending Reimbursal Cor-

18 poration (in this section referred to as the 

19 "Corporation"), The Corporation is— 

20 (i) not an agency or establishment of 

21 the United States; and 

22 (ii) except as otherwise provided in 

23 this section, is subject to, and has all the 

24 powers conferred upon a nonprofit corpora-

25 tion by the District of Columbia Nonprofit 
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1 Corporation Act (D.C. Code section 29-501 

2 et seq.). 

3 (B) DUTIES.—The Corporation shall— 

4 (i) disburse compensation funds to 

5 vending companies under this section; 

6 (ii) verify operational machines; and 

7 (iii) maintain complete records of ma-

8 chine verification and accountings of dis-

9 bursements and administration of the com-

10 pensation fund established under para-

11 graph (4). 

12 (3) MANAGEMENT OF CORPORATION.— 

13 (A) BOARD OP DIRECTORS.—The Corpora-

14 tion shall be managed by a Board of Directors 

15 that— 

16 (i) consists of distinguished Americans 

17 v̂ dth experience in finance, public policy, or 

18 fund management; 

19 (ii) includes at least 1 member of the 

20 United States tobacco vending machine in-

21 dustry; 

22 (iii) shall be paid an annual salary on 

23 an individualized basis of $40,000 out of 

24 amounts transferred to the Corporation 

25 under paragraph (4)(A); 
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1 (iv) shall appoint a President to man-

2 age the day-to-day activities of the Cor-

3 poration; 

4 (v) shall develop guidelines by which 

5 the President shall direct the Corporation; 

6 (vi) shall retain a national accounting 

7 firm to verify the distribution of funds and 

8 audit the compensation fund established 

9 under paragraph (4); 

10 (vii) shall retain such legal, manage-

11 ment, or consulting assistance as is nec-

12 essary and proper; and 

13 (viii) shall periodically report to Con-

14 gress regarding the activities of the Cor-

15 poration. 

16 (B) D U T I E S O F T H E PRESIDENT OF T H E 

17 CORPORATION.—The President of the Corpora-

18 tion shall— 

19 (i) hire appropriate staff; 

20 (ii) prepare the report of the Board of 

21 Directors of the Corporation required 

22 under subparagraph (A)(viii); and 

23 (iii) oversee Corporation functions, in-

24 eluding verification of machines, adminis-

25 tration and disbursement of funds, mainte-
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1 nance of complete records, operation of ap-

2 peals procedures, and other directed func-

3 tions. 

4 (4) COMPENSATION FUND.— 

5 (A) TRANSFER OF FUNDS FROM TOBACCO 

6 INDUSTRY PAYMENTS.—Not later than 30 days 

7 after the date of enactment of this Act, the Sec-

8 retary of the Treasuiy shall transfer to the Cor-

9 poration, out of funds paid to the United States 

10 by the tobacco industry, such sums as are nec-

11 essary to make due compensation to owners and 

12 operators of tobacco vending machines and to 

13 carry out the duties of the Corporation. Not 

14 later than 1 year aft;er such date, the Secretary 

15 of the Treasury shall transfer to the Corpora-

16 tion out of funds paid to the United States by 

17 the tobacco industry, such additional smns as 

18 may be necessaiy for such purposes. 

19 (B) R U L E S FOR DISBURSEMENT OP 

20 FUNDS.— 

21 (i) PAYMENTS TO OWNERS AND OPER-

22 ATORS.—The Corporation shall disburse 

23 funds to compensate the owners and opera-

24 tors of tobacco vending machines in ac-

25 cordance with the following: 
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1 (I) The fair market value of each 

2 tobacco vending machine verified by 

3 the Corporation President in accord-

4 ance with subparagraph (C), and 

5 proven to have been in operation be-

6 fore August 10, 1995, shall be dis-

7 bursed to the ovmer of the machine 

8 seeking compensation. 

9 (II) No compensation shall be 

10 made for a spiral glass front vending 

11 machine. 

12 (ii) OTHER PAYMENTS.—Funds trans-

13 ferred to the Corporation under subpara-

14 graph (A) may be used to pay the adminis-

15 trative costs of the Corporation that are 

16 necessary and proper or required by law. 

17 The total amoimt paid by the Corporation 

18 for administrative and overhead costs, in-

19 eluding accounting fees, legal fees, consult-

20 ant fees, and associated administrative 

21 costs shall not exceed 5 percent of the total 

22 amount transferred to the Corporation 

23 under subparagraph (A). 

24 (C) VERIFICATION OF VENDING MA-

25 CHINES.—^Verification of vending machines 
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1 shall be based on copies of official State vend-

2 ing licenses, company computerized or hand-

3 written sales records, or physical inspection by 

4 the Corporation President or by an inspection 

5 agent designated by the President. The Cor-

6 poration President and the Board of Directors 

7 of the Corporation shaU work vigorously to pre-

8 vent and prosecute any fraudulent claims sub-

9 mitted for compensation. 

10 (D) RETURN OF. ACCOUNT FUNDS NOT 

11 DISTRIBUTED TO VENDORS.—The Corporation 

12 shall be dissolved on the date that is 4 years 

13 after the date of enactment of this Act. Any 

14 funds not dispersed or allocated to claims pend-

15 ing as of that date shall be transferred to a 

16 public anti-smoking trust, or used for such 

17 other purposes as Congress may designate. 

18 (e) SETTLEMENT OF LEGAL CLAIMS PENDING 

19 AGAINST THE UNITED STATES.—^Acceptance of a com-

20 pensation payment from the Corporation by a vending ma-

21 chine owner or operator shall settle aU pending and future 

22 claims of the owner or operator against the United States 

23 that are based on, or related to, the ban of the use of 

24 tobacco vending machines imposed under this section and 
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1 any other laws or regulations that limit the use of tobacco 

2 vending machines. 



Amendment No. Calendar No. 

Amendment to Committee Amendment to S. 1415 

Purpose: ensure that manufacturers who are compelled to share technology with 
their competitors are compensated fair market value for their property 

In the Committee on Commerce, Science, and Transportation 

Amendment to be proposed by Mrs. Hutchison 

Viz: 

On page 61, line 15, strike the following: 

commercially reasonable fee by 

and insert the following: 

fair market value to the owner of the technology and to assess an equitable 
portion of that amount to 

On page 61, line 18, strike the following: 

to the manufacturer that submits the notice under paragraph (1) for such 
technology. 

and insert the following: 

. (period) 



Ford Amendment #5. Purpose: To strengthen the ban on FDA authority to regulate farms 

(1) On page 26, line 21, INSERTtobacco warehouses," after the word "growers"; 

(2) On page 26, on line 22, after "cooperatives" but before the period, add the following: 

nor shall any employee of the Food and Drug Administration have any authority 

whatsoever to enter onto a farm owned by a tobacco grower without the written consent 

of such tobacco grower"; and 

(3) On page 27, STRIKE line 1 beginning with "The" through line 5 and INSERT the 

following: 

"Nothing in this chapter shall be construed to grant the Secretary authority to promulgate 

regulations to any matter that involves the production or tobacco leaf or a producer 

thereof" 
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AMENDMENT NO. Calendar No. 

Purpose: To codify provisions relating to advertising and 
marketing. 

I N THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess. 

S. 1415 

To facihtate implementation of the settlement reached be­
tween the Attorneys General of the several States and 
manufacturers of tobacco products, and for other pur­
poses. 

Referred to the Committee on 
and ordered to be printed 

Ordered to lie on the table and to be printed 

AMENDMENT intended to be proposed by Ms. SNOWE 

Viz: 

1 At the end of title I , add the following: 

2 Subtitle C—^Application of Adver-
3 tising and Marketing Restric-
4 tions 
5 SEC. 131. ADVERTISING PROVISIONS I N PROTOCOL. 

6 (a) I N GENERAL.—No TOBACCO PRODUCT SHALL BE 

7 SOLD OR DISTRIBUTED I N THE UNITED STATES— 

8 (1) unless its advertising and labehng (includ-

9 ing the package)— 
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1 (A) contain no human image, animal 

2 image, or cartoon character; 

3 (B) are not outdoor advertising, including 

4 advertising in enclosed stadia and advertising 

5 from within a retail estabUshment that is di-

6 rected toward or visible from the outside of the 

7 estabUshment; 

8 (C) are accompanied by a disclaimer in the 

9 advertising that words such as "Ught" or "low 

10 tar" describing the product do not render the 

11 product less hazardous than any other tobacco 

12 product, in addition to such other requirements 

13 as the Secretary may impose; 

14 (D) at the time the advertising or labeling 

15 is first used is submitted to the Secretary so 

16 that the Secretary may conduct regular review 

17 of the advertising and labeling; 

18 (E) comply with any appUcable require-

19 ment of the Federal Food, Drug, and Cosmetic 

20 Act and the Federal Cigarette Labeling and 

21 Advertising Act; 

22 (F) do not appear on the international 

23 computer network of both Federal and non-

24 Federal interoperable packet switches data net-

25 works (the 'Internet'), unless such advertising 



O:\BAI\BAI98.793 S.L.C. 

3 

1 is designed to be inaccessible in or from the 

2 United States to all individuals under the age 

3 of 18 years; 

4 (G) use only black text on white back-

5 ground, other than (i) those locations where 

6 self-service displays are permitted under sub-

7 section (a)(3) of section 545, if the advertising 

8 is not visible from outside the establishment 

9 and is affixed to a wall or fixture in the estab-

10 Ushment, and (ii) advertisements appearing in 

11 any pubUcation which the manufacturer, dis-

12 tributor, or retailer demonstrates to the Sec-

13 retary is a newspaper, magazine, periodical, or 

14 other pubUcation whose readers under the age 

15 of 18 years constitute 15 percent or less of the 

16 total readership as measured by competent and 

17 reliable survey evidence, and that is read by less 

18 than 2 miUion persons under the age of 18 

19 years as measured by competent and reUable 

20 survey evidence; 

21 (H) for video formats, use only static black 

22 text on a white background, and any accom-

23 panjdng audio uses only words without music or 

24 sound effects; and 
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1 (I) for audio formats, use only words with-

2 out music or sound effects; 

3 (2) if a logo, symbol, motto, seUing message, 

4 recognizable color or pattern of colors, or any other 

5 indicia of product identification of the tobacco prod-

6 uct is contained in a movie, program, or video game 

7 for which a direct or indirect pajnnent has been 

8 made to ensure its placement; 

9 (3) if a direct or indirect payment has been 

10 made by any manufacturer, distributor, or retailer to 

11 any entity for the purpose of promoting the image 

12 or use of a tobacco product through print or film 

13 media that appeals to individuals under the age of 

14 18 years or through a live performance by an enter-

15 tainment artist that appeals to such individuals; 

16 (4) if a logo, symbol, motto, seUing message, 

17 recognizable color or pattern of colors, or any other 

18 indicia or product identification identical to, similar 

19 to, or identifiable with the tobacco product is used 

20 for any item (other than a tobacco product) or serv-

21 ice marketed, licensed, distributed or sold or caused 

22 to be marketed, Ucensed, distributed, or sold by the 

23 manufacturer or distributor of the tobacco product; 
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1 (5) unless its package label and advertising 

2 bear the product's estabUshed name and a statement 

3 of its intended use, as foUows: 

4 (A) Cigarettes—^A Nicotine—Delivery De-

5 vice; 

6 (B)Cigarette Tobacco-A Nicotine DeUvery 

7 Device; or 

8 (C) Loose Leaf Chewing Tobacco, Plug 

9 Chewing Tobacco, Twist Chewing Tobacco, 

10 Moist Snuff, or Dry Snuff, whichever is appro-

11 priate for the product, followed by the words "A 

12 Nicotine—DeUvery Device"; 

13 (6) (A) except as provided in subparagraph (B), 

14 if advertising or labeUng for such product that is 

15 otherwise in accordance wdth the requirements of 

16 this section bears a tobacco product brand name 

17 (alone or in conjunction with any other word) or any 

18 other indicia of tobacco product identification and is 

19 disseminated in a medium other than newspapers, 

20 magazines, periodicals or other publications (whether 

21 periodic or Umited distribution), nonpoint-of-sale 

22 promotional material (including direct mail), point-

23 of-sale promotional material, or audio or video for-

24 mats delivered at a point-of-sale; but 
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1 (B) notwithstanding subparagraph (A), adver-

2 tising or labeling for cigarettes or smokeless tobacco 

3 may be disseminated in a medium that is not speci-

4 fied in paragraph (1) if the manufacturer, distribu-

5 tor, or retailer notifies the Secretary not later than 

6 30 days prior to the use of such medium, and the 

7 notice describes the medium and the extent to which 

8 the advertising or labeUng may be seen by persons 

9 under the age of 18 years. 

10 (b) COLOR PRINT ADS ON MAGAZINES.—No tobacco 

11 product may be sold or distributed in the United States 

12 unless advertising for that product appears in other than 

13 any color, or combination of colors, on the outside back 

14 cover of a magazine the readership of which, as deter-

15 mined by the Secretary, consists primarily of individuals 

16 who are 18 years of age or older. 

17 SEC 132. POINT-OF-SALE RESTRICTIONS. 

18 (a) I N GENERAL.—Except as provided in subsection 

19 (b), no manufacturer, distributor, or retailer shaU engage 

20 in point-of-sale advertising of any tobacco product in any 

21 retaU estabUshment (other than an estabUshment that 

22 seUs only tobacco products) in which an individual under 

23 the age of 18 years of age is present, or permitted to enter, 

24 at any time. 

25 (b) EXCEPTION.— 
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1 (1) I N GENERAL.—^A retailer may place 1 point-

2 of-sale advertisement in or at each such location for 

3 its brand or the contracted house retailer or private 

4 label brand of its wholesaler. 

5 (2) DISPLAY AREA.—The display area of any 

6 such point-of-sale advertisement (either individually 

7 or in the aggregate) shaU not be larger than 576 

8 square inches and shaU consist of black letters on 

9 white background or another recognized typography. 

10 (3) LIMITATION.—^Any such point-of-sale adver-

11 tisement shaU not be attached to or located wdthin 

12 2 feet of any display fixture on which candy is dis-

13 played for sale. 

14 (c) AUDIO AND VIDEO.—^Any audio or video format 

15 permitted under regulations promulgated by the Secretary 

16 may be distributed at the time of sale of a tobacco product 

17 to individuals over the age of 18 years, but no such format 

18 may be played or shown in or at any location where to-

19 bacco products are offered for sale. 

20 (d) PROHIBITION ON LIMITATION 

21 ARRNAGEMENTS.—No manufacturer or distributor of to-

22 bacco products may enter into any arrangement with a 

23 retailer that limits the retailer's ability to display any form 

24 of advertising or promotional material originating with an-
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1 other supplier and permitted by law to be displayed in a 

2 retail estabUshment. 

3 (e) DEFINITION.—^As used in this section, the terms 

4 ''point-of-sale advertisement" and "point-of-sale advertis-

5 ing" mean aU printed or graphical materials bearing the 

6 brand name (alone or in conjunction with any other word), 

7 logo, symbol, motto, selUng message, or any other indicia 

8 of product identification identical or similar to, or identifi-

9 able with, those used for any brand of cigarettes or smoke-

10 less tobacco, which, when used for its intended purpose, 

11 can reasonably be anticipated to be seen by customers at 

12 a location where tobacco products are offered for sale. 

13 SEC 133. SUNSET PROVISION. 

14 The provisions of this subtitle shaU cease to apply 

15 beginning on the date on which all tobacco manufacturers 

16 to which this Act appUes have entered into the Protocol. 
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AMENDMENT NO. CAL. NO. 

[STAFF WORKING DRAFT] 

March 31, 1998 

C O M M I T T E E AMENDMENT 

Purpose: To estabUsh a compUance bonus fund for States 
and retailers. 

IN THE COMMITTEE ON COMMERCE, SCIENCE, AND 
TRANSPORTATION—105TH Cong., 2D Sess. 

S. 1415, 105TH Congress, 2D Session 

APRIL 1, 1998 

INTENDED to be proposed by Mr. FRIST 

Viz: 

1 On page 108, line 12, strike "10" and insert "5". 

2 On page 108, line 15, strike "10" and insert "5". 

3 On page 108, between lines 23 and 24, insert the fol-

4 lowing: 

5 (3) The Secretary shall retain 5 percent of aU 

6 penalties paid and not refunded and credit that 

7 amount to the Compliance Bonus Account for States 

8 and Retailers. 

9 On page 119, beginning v̂ dth Une 21 and strike 

10 through line 17 on page 126, and insert the following: 
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1 SEC. 211. COMPLIANCE BONUS FUND. 

2 (a) ESTABLISHMENT.THERE is ESTABLISHED WITH-

3 IN THE NATIONAL TOBACCO SETTLEMENT TRUST FUND 

4 ESTABLISHED BY SECTION 401 A SEPARATE ACCOUNT TO 

5 BE KNOWN AS THE COMPLIANCE BONUS ACCOUNT FOR 

6 STATES AND RETAILERS. 

7 (b) CREDITS TO ACCOUNT.—For each fiscal year 

8 there shall be credited to the Account an amount equal 

9 to— 

10 (1) 5 percent of the amounts available for ex-

11 penditure or obhgation under section 202; and 

12 (2) any amounts returned under section 213 as 

13 penalty payments. 

14 SEC 212. BLOCK GRANTS. 

15 (a) I N GENERAL.—The Secretary shaU award block 

16 grants to States determined to be eligible under subsection 

17 (b). 

18 (b) ELIGIBLE STATES.—To be eUgible to receive a 

19 grant under subsection (a), a State shaU— 

20 (1) prepare and submit to the Secretary an ap-

21 plication, at such time, in such manner, and contain-

22 ing such information as the Secretary may require; 

23 and 

24 (2) with respect to the year involved, dem-

25 onstrate to the satisfaction of the Secretary that 

26 fewer than 5 percent of all individuals under 18 

S. 1416 Amdt. 
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1 years of age who attempt to purchase tobacco prod-

2 ucts in the State in such year are successful in such 

3 purchase. 

4 (c) PAYOUT; USE OF FUNDS.— 

5 (1) ANNUAL DISTRIBUTION.—For each fiscal 

6 year in which one or more States is eligible to re-

7 ceive a grant under this section, the Secretary shaU 

8 pay out the balance in the account established under 

9 section 211(a) as of the end of the preceding fiscal 

10 year. 

11 (2) PAYMENT TO STATE.—If more than one 

12 State is eligible to receive a grant under this section 

13 for any fiscal year, the amount payable for that fis-

14 cal year shaU be apportioned among such eligible 

15 States on the basis of population. 

16 (3) USE OF FUNDS.—Each State that receives 

17 a grant under this section shall distribute half of the 

18 amount received among retail outlets of tobacco 

19 products that, for fiscal year for which the State met 

20 the requirements of subsection (b), have outstanding 

21 records of compUance with the restrictions on under-

22 age sales of tobacco products. 

23 SEC. 213. STATE ENFORCEMENT INCENTIVES. 

24 (a) I N GENERAL.— 

S. 1415 Amdt . 
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1 (1) ACTIVITIES AND REPORTS REGARDING EN-

2 FORCEMENT.—^A State shall— 

3 (A) conduc^i^^^thly^^ndom, unannounced 

4 inspections of sales dr distribution outlets in the 

5 State to ensure compliance with a law prohibit-

6 ing sales of tobacco products to individuals 

7 under 18 years of age; 

8 (B) annually submit to the Secretary a re-

9 port describing— 

10 (i) the activities carried out by the 

11 State to enforce underage access laws dur-

12 ing the fiscal year; and 

13 (ii) the extent of success the State has 

14 achieved in reducing the availability of to-

15 bacco products to individuals under the 

16 age of 18 years; and 

17 (C)(i) a detailed description of how the in-

18 spections described in subparagraph (A) were 

19 conducted and the methods used to identify 

20 outlets, with appropriate protection for the con-

21 fidentiaUty of information regarding the timing 

22 of inspections and other investigative techniques 

23 whose effectiveness depends on continued con-

24 fidentiaUty; 

S. 1416 Amdt. 
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1 (ii) the identity of the single State agency 

2 designated by the Governor of the State to be 

3 responsible for the implementation of the re-

4 quirements of this section. 

5 (2) MINIMUM INSPECTION SCHEDULE.—In 

6 order to meet the requirements of paragraph (1)(A), 

7 inspections conducted by the State shaU include at 

8 least 250 random, unannounced inspections of retail 

9 sale outlets annually for each 1,000,000 persons 

10 resident in the State, as most recently determined by 

11 the Bureau of the Census. Such inspections shall 

12 cover a range of outlets (not preselected on the basis 

13 of prior violations) to measure overaU levels of com-

14 pliance as well as to identify violations, and shall be 

15 conducted to provide a probabiUty sample of outlets. 

16 The sample must reflect the distribution of the pop-

17 ulation under the age of 18 years throughout the 

18 State and the distribution of the outlets throughout 

19 the State accessible to youth. Indian tribes shaU con-

20 duct such inspections monthly of at least 1 retail 

21 outlet subject to their jurisdiction for each 4,000 

22 reservation residents. Except as provided in this 

23 paragraph, any reports required by this paragraph 

24 shall be made public. As used in this paragraph, the 

25 term "outlet" refers to any location that sells at re-

S. 1416 Amdt . 
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1 tail or otherwise distributes tobacco products to con-

2 sumers, including to locations that sell such prod-

3 ucts over-the-coimter. 

4 (b) NONCOMPLLANCE.—The Secretary shaU withhold 

5 from any State that fails to meet the requirements of sub-

6 section (a) or to demonstrate a compliance rate of— 

7 (1) at least 75 percent in the fifth and sixth fis-

8 cal years after the date of enactment of the Tobacco 

9 Products Control Act of 1998; 

10 (2) at least 85 percent ih the seventh, eighth, 

11 and ninth fiscal years after such date; and 

12 (3) at least 90 percent in every fiscal year be-

13 ginning wdth the tenth fiscal year after such date, 

14 an amount equal to 5 percent of all amounts otherwise 

15 payable under section 202 (e) to any State for that fiscal 

16 year. 

17 (c) DEFINITION.—For the purposes of this section, 

18 the term "first applicable fiscal year" means the first fis-

19 cal year beginning after the fiscal year in which funding 

20 is made available to the States under this section. 

21 (f) RELEASE AND DISBURSEMENT.— 

22 (1) Upon notice from the Secretary that an 

23 amount payable under section 202(e) has been or-

24 dered withheld under subsection (b), a State may pe-

25 tition the Secretary for a release and disbursement 

S. 1416 Amdt. 
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1 of up to 75 percent of the amount withheld, and 

2 shall give timely written notice of such petition to 

3 the attorney general of that State and to all tobacco 

4 product manufacturers. 

5 (2) The agency shall conduct a hearing on such 

6 a petition, in which the attomey general of the State 

7 and tobacco product manufacturers may participate 

8 and be heard. 

9 (3) The burden shall be on the State to prove, 

10 by a preponderance of the evidence, that the release 

11 and disbursement should be made. The Secretary's 

12 decision on whether to grant such a release, and the 

13 amount of any such disbursement, shall be based on 

14 whether— 

15 (A) the State has acted in good faith and 

16 in fall compUance with this Act, and any rules 

17 or regulations promulgated under this Act; 

18 (B) the State has pursued aU reasonably 

19 available measures to attain the compliance 

20 rates and required percentage reductions appli-

21 cable in the year for which the release is being 

22 sought; 

23 (C) there is evidence of any direct or indi-

24 rect action by the State to undermine the 

25 achievement of the compliance rates, the re-

S. 1416 Amdt. 
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1 quired percentage reductions, or other terms 

2 and objectives of this Act or the Tobacco Prod-

3 ucts Control Act of 1998; and 

4 (D) any other relevant evidence. 

5 (4) A State shaU be entitled to interest on any 

6 withheld amount released at the average United 

7 States 52-Week Treasury BiU rate for the period be-

8 tween the withholding of the amount and its release. 

9 (5) Any State attorney general or tobacco product 

10 manufacturer aggrieved by a final decision on a peti-

11 tion filed under this subsection may seek judicial re-

12 view of such decision wdthin 30 days in the United 

13 States Court of Appeals for the District of Columbia 

14 Circuit. Unless otherwise specified in this Act, judi-

15 cial review under this section shaU be governed by 

16 sections 701 through 706 of title 5, United States 

17 Code. 

18 (6) No stay or other injunctive reUef enjoining 

19 a reduction in a State's aUotment pending appeal or 

20 otherwise may be granted by the Secretary or any 

21 court. 

22 SEC. 214. CONFORMING CHANGE. 

23 Section 1926 of the Public Health Service Act (42 

24 U.S.C. 300x—26) is hereby repealed. 

o 

S. 1416 Amdt. 



Ford Amendment #14. Purpose: To strike brand-specific penalties, which impose absurd 
penalties on manufacturers of brands with de minimus youth market shares 

(1) On page 110, line 5 through page 115, line 11, strike all of section 203; and 

(2) On page 115, line 12, strike "204" and insert "203" 



Ford Amendment #16. Purpose: To clarify chart on p. 104 to read "Required percentage 
reduction as a percentage of base incidence percentage in Underage Smokeless Tobacco Use" 

On page 104, in the chart appearing at the top of the page, strike "Required Percentage 

Reduction in Underage Smokeless Tobacco Use" from the heading of the right column of such 

chart, and insert the following: "Required Percentage Reduction as a Percentage of Base 

Incidence Percentage in Underage Smokeless Tobacco Use" 
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AMENDMENT NO. Calendar No. 

Purpose: To modify provisions relating to required reductions 
in the underage use of tobacco products. 

IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess. 

S. 1415 

To facilitate implementation of the settlement reached be­
tween the Attorneys General of the several States and 
manufacturers of tobacco products, and for other pur­
poses. 

Referred to the Committee on 
and ordered to be printed 

Ordered to lie on the table and to be printed 

AMENDME.NT intended to be proposed by Mr. WTOE.X 

Viz: 

1 Strike subtitle A of title I I and insert the following: 

2 Subtitle A—Reduction in Underage 
3 Tobacco Use 
4 SEC 201. PURPOSE. 

5 It is the purpose of this subtitle to encourage the 

6 achievement of reductions in the number of underage con-

7 sumers of tobacco products through the imposition of ad-

8 ditional financial deterrents relating to tobacco products 

9 if certain underage tobacco-use reduction targets are not 

10 met. 
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1 SEC. 202. CHILD TOBACCO USE SURVEYS. 

2 (a) A\NU.\L PERFOR\L-\.\CE SURVEY.—Not later 

3 than 1 year after the date of the enactment of this title 

4 and annually thereafter the Secretaiy shall conduct a sur-

5 vey to determine the number of children including minor-

6 ity children who used each manufacturer's tobacco prod-

7 ucts wdthin the past 30 days. 

8 (b) EXCLUSION OF CERTAIN AGES.—The Secretaiy 

9 may exclude from the survey conducted under subsection 

10 (a), children under the age of 12 years (or such other less-

11 er age as the Secretary may establish) to strengthen the 

12 validity of the sui-vey. 

13 (c) BASELINE LEVEL.—The baseline level of the child 

14 tobacco product use of a manufacturer (referred to in this 

15 subtitle as the "baseline level") is the number of children 

16 determined to have used the tobacco products of such 

17 manufacturer in the first annual performance sui-vey for 

18 1999. 

19 (d) ADDITIONAL MEASURES.—In order to increase 

20 the understanding of youth tobacco product use, the Sec-

21 retary may, for informational purposes only, add addi-

22 tional measures to the survey under subsection Ca), con-

23 duct periodic or occasional surveys at other times, and 

24 conduct surveys of other populations such as young adults. 

25 The results of such surveys shall be made available to 
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1 manufacturers and the public to assist in efforts to reduce 

2 youth tobacco use. 

3 (e) DEFINITION.—As used in this subtitle, the term 

4 "tobacco product" means cigarettes, smokeless tobacco 

5 products, cigars, and roll-your-owTi tobacco products. 

6 SEC. 203. REDUCTION IN UNDERAGE TOBACCO PRODUCT 

7 USAGE. 

8 (a) STANDARDS FOR EXISTING MANUFACTURERS.— 

9 Each manufacturer which manufactured a tobacco prod-

10 uct on or before the date of the enactment of this title 

11 shall reduce the number of children including minority 

12 children who use its tobacco products so that the number 

13 of overall children determined to have used its tobacco 

14 products on the basis of— 

15 (1) the third annual performance sun^ey is 

16 equal to or less than— 

17 (A) 70 percent of the manufacturer's base-

18 Une level; or 

19 (B) the de minimis level; 

20 whichever is greater; 

21 (2) the fourth annual performance survey is 

22 equal to or less than— 

23 (A) 60 percent of the manufacturer's base-

24 line level; or 

25 (B) the de minimis level; 
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1 w^hichever is greater; 

2 (3) the fifth annual performance survey is equal 

3 to or less than— 

4 (A) 50 percent of the manufacturer's base-

5 Une level; or 

6 (B) the de minimis level; 

7 whichever is greater; 

8 (4) the sixth annual performance survey is 

9 equal to or less than— 

10 (A) 40 percent of the manufacturer's base-

11 line level; or 

12 (B) the de minimis level; 

13 w^hichever is gi-eater; 

14 (5) the seventh annual performance survey is 

15 equal to or less than— 

16 (A) 35 percent of the manufacturer's base-

17 Une level; or 

18 (B) the de minimis level; 

19 whichever is greater; 

20 (6) the eighth annual performance survey is 

21 equal to or less than— 

22 (A) 30 percent of the manufacture?'s base-

23 Une level; or 

24 (B) the de minimis level; 

25 whichever is greater; 
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1 (7) the ninth annual performance sur\-ey is 

2 equal to or less than— 

3 (A) 25 percent of the manufacturer's base-

4 line level; or 

5 (B) the de minimis level; 

6 w ĥichever is greater; and 

7 (8) the 10th annual performance sur\̂ ey and 

8 each annual performance survey conducted there-

9 after is equal to or less than— 

10 (A) 20 percent of the manufacturer's base-

11 Une level; or 

12 (B) the de minimis level; 

13 w ĥichever is gi'eater. 

14 (b) STAND.\RDS FOR NEW MANUFACTURERS.—Any 

15 manufacturer of a tobacco product which begins to manu-

16 facture a tobacco product after the date of the enactment 

17 of this title shall ensure that the number of children deter-

18 mined to have used the manufacturer's tobacco products 

19 in each annual performance survey conducted after the 

20 manufacturer begins to manufacture tobacco products is 

21 equal to or less than the de minimis level. 

22 (c) D E MINIMIS LEVEL.—The de minimis level shaU 

23 be 0.5 percent of the total number of children determined 

24 to have used tobacco products in the first annual perform-

25 ance sui-vey. 
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1 SEC. 204. NONCOMPLIANCE. 

2 (a) VIOI^^VTION OF STAND^VRD.—If, wdth respect to a 

3 year, a manufacturer of a tobacco product fails to comply 

4 wdth the required reduction under section 203(a), the 

5 manufacturer shall pay to the Secretaiy a noncompliance 

6 fee for each unit of tobacco products manufactured by the 

7 manufacturer which is distributed for consumer use in the 

8 year following the year in wdiich the noncompliance occurs, 

9 in the amount specified in subsection (b). 

10 (b) NONCOMPLLVNCE F E E PER U N I T . — 

11 (1) I N GENERAL.—With respect to a year, a 

12 manufacturer of a tobacco product shall be required 

13 to pay a noncompliance fee for each unit of tobacco 

14 products manufactured by the manufacturer if the 

15 noncompliance factor of the manufacturer (as deter-

16 mined under paragraph (3)) for the year is gi'eater 

17 than zero. 

18 (2) AMOUNT OP FEE.—The amount of the non-

19 compliance fee that is required to be paid by a man-

20 ufacturer under this section for each unit of tobacco 

21 products manufactured by the manufacturer for the 

22 year involved shall be equal to— 

23 (A) 2 cents multiplied by so much of the 

24 noncompUance factor as does not exceed 5; 
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1 (B) 3 cents multiplied by so much of the 

2 noncompliance factor as exceeds 5 but does not 

3 exceed 10; 

4 (C) 4 cents multiplied by so much of the 

5 noncompliance factor as exceeds 10 but does 

6 not exceed 15; 

7 (D) 5 cents multiplied by so much of the 

8 noncompliance factor as exceeds 15 but does 

9 not exceed 20; and 

10 (E) 6 cents multipUed by so much of the 

11 noncompliance factor as exceeds 20 but does 

12 not exceed 25. 

13 (3) NONCOMPLLVNCE FACTOR.—The noncompli-

14 ance factor of a manufacturer shall be equal to 100 

15 multipUed by the noncompUance percentage of the 

16 manufacturer (as determined under paragraph (4)). 

17 (4) NONCOMPLLANCE PERCENTAGE.—The non-

18 compliance percentage (if any) of a manufacturer 

19 shaU be equal to 1 less the ratio of— 

20 (A) the actual reduction that is achieved 

21 by the manufacturer in the number of children 

22 who use the manufacturer's tobacco products in 

23 the year involved; and 
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1 (B) the reduction required under section 

2 203(a) in the number of children who use the 

3 manufacturer's tobacco products for the year. 

4 (c) NONCOMPLLVNCE FEES FOR CONSECUTIVE VIO-

5 LATIONS.—If a manufacturer of a tobacco product fails 

6 to comply wdth the required reduction under section 

7 203(a) in 2 or more consecutive years, the noncompliance 

8 fee that is required to be paid by the manufacturer under 

9 this section for each unit of tobacco products manufac-

10 tured by such manufacturer which is distributed for 

11 consumer use in the year following the year in which the 

12 noncompliance occurs, shall be the amount determined 

13 under subsection (b) for the year multiplied by the number 

14 of consecutive years in which the manufacturer has failed 

15 to comply wdth such required reductions. 

16 (d) PROHIBITION ON SINGLE-PACK SALES IN CASES 

17 OF REPEATED NONCOMPLIANCE.—Not later than 1 year 

18 after the date of enactment of this title, the Secretary 

19 shaU estabUsh regulations to prohibit the sale of single 

20 packs of a manufacturer's tobacco products in cases of 

21 repeated noncompliance wdth the reductions required 

22 under section. 203(a). Such regulations shall require that, 

23 if a manufacturer fails to comply with such reductions in 

24 3 or more consecutive years, the manufacturer's tobacco 

25 products may be sold in the following year only in pack-
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1 ages containing not less than 10 units of the product per 

2 package (200 cigarettes per package in the case of eiga-

3 rettes, and a corresponding package size for other tobacco 

4 products). 

5 (e) REQUIRED GENERIC PACKAGING IN SEM^RE 

6 CASES OF REPEATED NONCOMPLL\NCE.—Not later than 

7 1 year after the date of enactment of this title, the Sec-

8 retary shall establish regulations to require units and 

9 packages of a manufacturer's tobacco products to have ge-

10 neric packaging in severe cases of repeated noncompliance 

11 with the reductions required under section 203(a). Such 

12 regulations shall require that, if a manufacturer fails to 

13 comply with such reductions in 4 or more consecutive 

14 years, the manufacturer's tobacco products may be sold 

15 in the following year only in units and packages whose 

16 packaging contains no external images, logos, or text 

17 (other than any required labels), except that the brand 

18 name and the identifier 'tobacco' may appear on the pack-

19 aging in block lettering in black type on a white back-

20 ground. 

21 (f) PAYMENT.—The noncompliance fee to be paid by 

22 a manufacturer under this section shall be paid on-a quar-

23 terly basis, with pajonents due not later than 30 days after 

24 the end of each calendar quarter. 
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1 SEC 205. USE OF AMOUNTS. 

2 Amounts received under section 204 shall be used as 

3 the Secretary determines appropriate to further the pur-

4 poses of this Act. 

5 SEC 206. MISCELLANEOUS PROVISIONS. 

6 (a) JuDiCLU. REVIEW.—A manufacturer of tobacco 

7 products may seek judicial review of any action under this 

8 subtitle only after a noncompliance fee has been assessed 

9 and paid by the manufacturer and only in the United 

10 States District Court for the District of Columbia. In an 

11 action by a manufacturer seeking judicial review of an an-

12 nual performance sui-vey, the manufacturer may prevail— 

13 (1) only if the manufacturer shows that the re-

14 suits of the performance sun̂ ey ŵ ere arbitraiy and 

15 capricious; and 

16 (2) only to the extent that the manufacturer 

17 shows that it ŵ ould have been required to pay a less-

18 er noncompUance fee if the results of the perform-

19 ance survey were not arbitrary and capricious. 

20 (b) PASS-THROUGH.—Nothing in this subtitle shaU 

21 be construed as prohibiting a manufacturer from passing 

22 the costs of the amount of any noncompliance fee assessed 

23 under this subtitle on to consumers of tobacco products 

24 as a further economic deterrent to the use of such prod-

25 ucts. 
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1 (c) PROHIBITION.—No stay or other injunctive relief 

2 may be gi-anted by the Secretaiy or any court that has 

3 the effect of enjoining the imposition and collection of non-

4 compliance fees to be applied under this section. 

5 (d) CHILD.—As used in this subtitle, the term 'child' 

6 means, except as pro\dded in section 202(b), an incU\ddual 

7 who is under the age of 18. 

8 (e) TREATMENT OF SURCH^VRGE PAYMENTS.—The 

9 payment of assessments under this subtitle shall be con-

10 sidered the payment of a fine or similar penalty to the 

11 Federal government for the \dolation of a law and shall 

12 not be considered to be an ordinary and necessar}' expense 

13 in earrvdng on a trade or business. 
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AMENDMENT NO. Calendar No. 

Purpose: To transfer certain settlement proceeds to the Black 
Lung Disability Trust Fund, and for other purposes. 

IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess. 

S. 1415 

To facilitate implementation of the settlement reached be­
tween the Attorneys General of the several States and 
manufacturers of tobacco products, and for other pur­
poses. 

Referred to the Committee on 
and ordered to be printed 

Ordered to lie on the table and to be printed 

AMENDMENT intended to be proposed by Mr. BURNS 

Viz: 

1 At the end of title IV add the following: 

2 SEC. 411. TRANSFER OF CERTAIN SETTLEMENT PROCEEDS 

3 TO BLACK LUNG DISABILITY TRUST FUND. 

4 (a) I N GENERAL.—Section 9501(b) of the Internal 

5 Revenue Code of 1986 (relating to relating to transfer of 

6 certain taxes; other receipts) is amended by adding at the 

7 end the following: 

8 "(3) TRANSFERS PROM NATIONAL TOBACCO 

9 SETTLEMENT TRUST FUND.—There are hereby 

10 transferred to the Black Lung Disability Tmst 
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1 Fund such sums as are necessary from the National 

2 Tobacco Settlement Trust Fund equal to the excess 

3 of— 

4 "(A) the expenditures from the Black 

5 Lung Disability Trust Fund, over 

6 "(B) the amounts appropriated or crechted 

7 to such Trust Fund under paragraphs (1) and 

8 (2).". 

9 (b) ELIMINATION OF EXCISE TAX ON COAL TRANS-

10 FERRED TO B L A C K L U N G DISABILITY TRUST F U N D . — 

11 (1) TERMINATION OF TAX.—Subsection (e) of 

12 section 4121 of the Internal Revenue Code of 1986 

13 (relating to imposition of tax) is amended to read as 

14 follows: 

15 "(e) TERMINATION.—The tax imposed by this section 

16 shaU apply during periods before the date which is 30 days 

17 after the date of the enactment of the Tobacco Products 

18 Control Act of 1998.". 

19 (2) ELIMINATION OP TRANSFER.—Section 

20 9501(b)(1) of such Code (relating to transfer to 

21 Black Lung Disability Trust Fund of amounts 

22 equivalent to certain taxes) is amended by striking 

23 "section 4121 or". 

24 (c) TERMINATION OF NEW REPAYABLE A D -

25 VANCES.—Section 9501(c) of the Internal Revenue Code 
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1 of 1986 (relating to repayable advances) is amended by 

2 adding at the end the foUowing: 

3 "(4) TERMINATION.—The authorization wdth 

4 respect to repayable advances described in para-

5 graph (1) shall not apply after the date which is 30 

6 days after the date of the enactment of the Tobacco 

7 Products Control Act of 19 9 8.". 

8 (d) EFFECTIVE DATE.—The amendments made by 

9 this section shaU take effect on the date which is 30 days 

10 after the date of the enactment of the Tobacco Products 

11 Control Act of 1998. 



SEC.1181.SENSE OF THE SENATE 

It is the Sense of the Senate that the proceeds of this Act may be used for purposes 
including, but not limited to -

(1) reimbursing public health care fmancing programs for tobacco-related costs, 
including Medicare; 

(2) supporting tobacco use prevention and cessation, particularly with respect to 
youth, including counter-advertising at the Federal, State, Tribal, and local level; 

(3) supporting tobacco-related health research activities; 

(4) assisting tobacco farmers and tobacco dependent communities; 

(5) creating and fliUy and adequately funding a Tobacco Asbestos Trust to assist 
victims of the imique harm that smoking causes to asbestos workers; 

(6) settling with and reimbursing States for tobacco-related health care costs and 
damages, including Medicaid; and, 

(7) providing funding for the federal Black Lung Program. 

cLIJ 



Amendment No. Calendar No. 

Amendment to Committee Amendment to S. 1415 

Purpose: To ensure that funds distributed to states by this Act are expended in accordance 
with state law and processes. 

In the Committee on Commerce, Science, and Transportation 

Amendment to be proposed by Mrs. Hutchison 

Viz: 

On page , line , insert the following: 

In the event any fiinds from this Act are received by a state under this Act, such funds shall 
be subject to appropriations as determined by state law. 



F6654 180 FILENAME 
181 DISCUSSION DRAFT. 
I81€QNFIDENTIAL DRAFT. 
I82S L C 
I38AMENDMENT NO. G7 T2XX G1 T1 
i:̂ finalPnriar No G7 T2XX G1 T1 ^ . ^ * 

-[39Purpose: Jo pfovide uniform standards for the awarding of compensatory and punitive 
damages in a civil action against a volunteer or volunteer service organization, and for 
J 4 ^ N T H E S^ENATE OF THE UNITED STATES_105th Cong., 2d Sess. 
143̂  1415 
I43S. RES. 
I43S. CON. R E S . . 
I43S J RES 

^|77-TITLE"TO reform and restructure the processes by which tobacco products are 
^ îimufactured, marketed, and distributed, to prevent the use of tobacco products by 
minors to redress the adverse health effects of tobacco use, and for other purposes. 

S6652 146 Tirno.) K G7 T2XXXX G1 11 
IR7rtitlfî L 187 L 187 L 187 L 187 

^ ^ i ^ ? t o ^ r c ^ m i t t e e on G7 T2XXXXXXXXXXXXX Gl Tl and ordered to be 
printed . 
I770rdered to lie on the table and to be pnnted . . . . . . ^ . . ^ u 

l55T4Amendmenf s_ /n the Nature of a Subs«tife_4intended to be proposed by 
SPONSOR /̂ir jr4>*s/icroffJ^ to the amendment (No. G7 T2XX K) proposed by 

'07 T2XXXXXXXXX G1 Tl .to the Committee amendment. 
ISSViz: 
S6201 120 At the appropriate place, insert the following: OCB%#I/-I= 

J72SEC. G m X X K J 2 . LIABILITY REFORM FOR VOLUNTEER SERVICE 
ORGANIZATIONS. 
120 (a) JAFIndings and Purposes K._ 
122 (1) JAFindingsK. Congress finds that_ . ,, ^ ^ * u 

124" A) the increasingly litigious nature of the legal profession in the United States has 
5?iited an unnecessary and ultimately harmful barrier between the traditional desire of 
individuals to help other individuals and their ability to act on those desires, 
124 (B) the cost of lawsuits, excessive, unpredictable, and often arbitrary damage 

i;;^iFds, and unfair allocations of liability have a direct and chilling effect on the spirit of 
volunteerism and the provision of charitable service in the United States; 
124 (C) arbitrary and capricious damage awards against charitable institutions have 

contributed considerably to the high cost of liability insurance, making it difficult and 
often impossible for volunteer service organizations to be protected from liability as 
many volunteer service organizations serve the public without regard to receiving any 
personal or institutional economic benefits from that service; 
124 (D) as a result, volunteer service organizations throughout the United States have 

been adversely affected and often debilitated; * i ..,*««r 
124 (E) without a resurgence in volunteerism, the essential services that volunteer 

i iF^ce organizations provide, including crisis counseling volunteer rescue services 
coaches and referees for sports activities of children, and support for the elderly, will 

1̂̂ 4 7 n C l a r i s and limiting the personal liability risks assumed by individuals and 
hstlFutions who volunteer to help others without benefit to themselves is an appropnate 
subject for Federal legislation because_ . ^ • * • r^^K«,,f 
126 (i) of the national scope of the problems created by the legitimate fears about 

frivolous, arbitrary, or capricious lawsuits; ^ "IMED TO '-^ 

Anr'.MNlSTRATlVE G 



126 (ii) the citizens of the United States depend on, and the Federal Government 
expends funds on, numerous social programs that depend on the sen/ices of volunteers 
service organizations; and -̂ . 
126 (iii) it is in the interest of the Federal Government to encourage the continued 
operation of volunteer service organizations and contributions of volunteers because 
the Federal Government lacks the capacity to carry out all of the services provided by 
such organizations; and 
S6201 124 (G) liability reform for volunteer service organizations will promote the free 

flow of goods and services, lessen burdens on interstate commerce and uphold 
constitutionally protected due process rights and that liability reform is thus an 
appropriate use of the powers contained in article I, section 8, clause 3 of the United 
States Constitution, and the fourteenth amendment to the United States Constitution. 
122 (2) T4PunJoses K. The purposes of this section are to provide protection from 
personal financial liability for volunteer service organizations that provide volunteer 
services that are conducted in good faith_ 
124 (A) to promote the interests of social service program beneficiaries and taxpayers; 
124 (B) to sustain the availability of programs, volunteer service organizations, and 
governmental entities that depend on volunteer contributions and services; and 
124 (C) to provide the protection by_ 
126 (i) placing reasonable limits on punitive damages; 
126 (ii) ensuring the fair allocation of liability in certain civil actions; and 
126 (iii) establishing greater fairness, rationality, and predictability in the civil justice 
system of the United States. 
120 (b) TADefinitlons K. In this section: 
122 (1) TAClaimantK. ^ ^ , . 
124 (A) T4/n genera/J<._The term "claimanf means any person who asserts a claim 

for damages in an action covered by this section and any person on whose behalf such 
3 cidim is 3SS6rt0cl 
124 (B) TAClaimants for certain claims K.Jf a claim described in subparagraph (A) 

is asserted through or on behalf of_ 
126 (i) an estate, the term includes the claimant's decedent; or 
126 (ii) a minor or incompetent, the term includes the claimant's legal guardian. 
122 (2) T4C/ear and convincing evidence K._ 

J24l(A) T4/n genera/J<._The term "clear and convincing evidence is that measure or 
degree of proof that will produce in the mind of the trier of fact a firm belief or conviction 
as to the truth of the allegations sought to be established. 
124 (B) T4Dearee of proofK._The degree of proof required to satisfy the standard of 
clear and convincing evidence shall be_ 
126 (i) greater than the degree of proof required to meet the standard of 
preponderance of the evidence; and ^ ^ r r u J 
126 (ii) less than the degree of proof required to meet the standard of proof beyond a 
reasonable doubt. 
122 (3) JACompensatory damagesK._The term "compensatory damages means 
damages awarded for economic and noneconomic loss. 
122 (4) JAEconomic /ossJ<._The term "economic loss" means any pecuniary loss 
resulting from harm (including the loss of earnings or other benefits related to 
employment, medical expense loss, replacement services loss, loss due to death, bunal 
costs, and loss of business or employment opportunities) to the extent recovery for 
such loss is allowed under applicable State law. 
122 (5) T4HarmK. The term "harm" means_ 
124 (A) any physical injury, illness, disease, or death; 
124 (B) damage to property; or . 
124 (C) economic loss, including any direct or consequential economic loss. 
122 (6) JAHealth care provider K.JYhe term "health care provider" means any 



person, organization, or institution that_ 
124 (A) is engaged in the delivery of health care services in a State; and 124 (B) is 
required by the applicable laws (including regulations) of a State to be licensed, 
registered, or certified by the State to engage in the delivery of health care services in 
the State. 
122 (7) JANoneconomic /ossJ<._The term "noneconomic loss" means subjective, 
nonmonetary loss resulting from harm, including pain, suffering, inconvenience, mental 
suffering, emotional distress, loss of society and companionship, loss of consortium, 
injury to reputation, and humiliation. 
122 (8) TAPerson K. The term "person" means any individual, corporation, company, 
association, firm, partnership, society, joint stock company, or any other entity 
(including any governmental entity). 
122 (9) TAPunitive damagesK._Jhe term "punitive damages" means damages 
awarded against any person to punish or deter that person or any other person, from 
engaging in similar behavior in the future. 
122 (10) T4SteteK. The term "State" means any State of the United States, the 
District of Columbia, the Commonwealth of Puerto Rico, the Northern Mariana Islands, 
the Virgin Islands, Guam, American Samoa, and any other territory or possession of the 
United States or any political subdivision of any of the foregoing. 
122 (11) JAVolunteer service organization K._The term "volunteer service 
organization" means a not-for-profit organization (other than a health care provider) that 
is organized and conducted for public benefit and operated primarily for charitable, 
civic, educational, religious, welfare, or health purposes. 
122 (12) T4Vo/onteerse/vfces K. The term "volunteer services" means services 
provided, in good faith, without compensation or other pecuniary benefit (other than 
reimbursement of expenses incurred in providing such services) inuring to the benefit of 
the service provider or any other person (other than the recipient of the volunteer 
service), and within the scope of the official functions and duties of the service provider 
with a volunteer service organization or governmental entity. 
120 (c) JAAppiicabintyK._ 
122 (1) JAln general K._ 
124 (A) T4Coyered c/a/7ns K. Subject to subparagraph (B), this section governs any 

claim for damages in any civil action brought in any State or Federal court against a 
volunteer service organization in any case in which the claim relates to_ 
126 (i) volunteer services performed by an individual acting on the part of a volunteer 
service organization; or 
126 (ii) activities or services performed by a volunteer service organization. 
124 (B) TAActions excludedK._TUe limitations on damages contained in this section 
shall not apply in any action described in clause (i) or (ii) of subparagraph (A) in any 
case in which_ 
126 (i) the misconduct for which damages are awarded _ 
128 (I) constitutes a crime of violence (as that temn is defined in section 16 of title 18, 
United States Code) or an act of international terrorism (as that temri is defined in 
section 2331(1) of title 18, United States Code) for which the defendant has been 
convicted in any court; 
128 (ID constitutes a hate crime (as that term is used in the Hate Crinie Statistics Act 
(28 U.S.C. 534 note)) for which the defendant has been convicted in any court; 
128 (III) involves a sexual offense, as defined by applicable State law, for which the 
defendant has been convicted in any court; or 
128 (IV) involves misconduct for which the defendant has been found to have violated 
a Federal or State civil rights law for which the defendant has been convicted in any 
court; or 
126 (ii) an individual acting on the part of the volunteer service organization was found 

to be under the influence (as determined pursuant to applicable State law) of 



intoxicating alcohol or any drug, at the time of the misconduct for which damages are 
awarded and such influence was a proximate cause of the harm that is the subject of 
the action. ^ . , . . ^i. 
122 (2) JARelationstilp to state /awJ<._This section supersedes State law only to the 

extent that State law applies to an issue covered by this section. Any issue (including 
any standard of liability) that is not governed by this section shall be governed by 
othenwise applicable State or Federal law. 
122 (3) JAEffect on other/aiv_K._Nothing in this section shall be construed to_ 
124 (A) waive or affect any defense of sovereign immunity asserted by any State under 

any law; 
124 (B) supersede or alter any other Federal law; 
124 (C) waive or affect any defense of sovereign immunity asserted by the United 

States' 
124 (D) affect the applicability of any provision of chapter 97 of title 28, United States 

Oocl6* 
124 (E) preempt State choice-of-law rules with respect to claims brought by a foreign 
nation or a citizen of a foreign nation; , , r x • 
124 (F) affect the right of any court to transfer venue or to apply the law of a foreign 
nation or to dismiss a claim of a foreign nation or of a citizen of a foreign nation on the 
ground of inconvenient forum; or , , 
124 (G) supersede or modify any statutory or common law, including any law providing 

foFah action to abate a nuisance, that authorizes a person to institute an action for civil 
damages or civil penalties, cleanup costs, injunctions, restitution, cost recovery, punitive 
damages or any other form of relief for remediation of the environment (as defined in 
section 101(8) of the Comprehensive Environmental Response, Compensation, and 
LiabilityActof 1980 (42 U.S.C. 9601(8)). _ „ r. ^ 
120 (d) JAUniform Standard for Award of Punitive DamagesJ<._Punitive damages 

miy~to the extent permitted by applicable State or Federal law, be awarded against a 
defendant if the claimant establishes by clear and convincing evidence that conduct 
carried out by the defendant with a conscious, flagrant indifference to the rights or 
safety of others was the proximate cause of the harm that is the subject of the action in 
any civil action for a claim described in clause (i) or (ii) of subsection (c)(1)(A). 
120 (e) TALImitation on the Amount of Punitive DamagesK.JVhe amount of 

punitive damages that may be awarded in an action described in subsection (d) shall 
not exceed the lesser of_ . . . . r • . ^ 
122 (1) twice the sum of the amounts awarded to the claimant for economic loss and 

noneconomic loss; or 
122 (2) $250,000. 
120 (f) TAPreemptionK._ 
122 (1) T4/n genera/_K._This section does not_ 
124 (A) create a cause of action for punitive or compensatory damages; or 

'I24~(B) preempt or supersede any State or Federal law to the extent that such law 
further limits the amount of an award of punitive or compensatory damages. 
122 (2) JARemittiturK. Nothing in this subsection shall modify or reduce the ability of 

courts to grant a remittitur. rxu • 
120 (g) JAApplication by Court K._The application of the limitation imposed by 

iubiection (f) may not be disclosed to a jury by a court. Nothing in thfs subsection 
authorizes the court to enter an award of punitive damages in excess of the initial 
award of punitive damages awarded by a jury. 
120 (h) TABIfurcatlon at Request of any Party K._ , . , 

"i22~(1) T4/n general K._M the request of any party the tner of fact, in any action for 
punitive damages that is subject to this section, shall consider in a separate 
proceeding held subsequent to the determination of the amount of compensatory 
damages whether punitive damages are to be awarded for the harm that is the subject 



of the action and the amount of the award. 
122 (2) TAInadmissibillty of evidence relevant only to a claim of punitive 
damages In a proceeding concerning compensatory damages_K._\i any party 
requests a separate proceeding under paragraph (1), in a proceeding to determine 
whether the claimant may be awarded compensatory damages, any evidence, 
argument, or contention that is relevant only to the claim of punitive damages, as 
determined by applicable State law, shall be inadmissible. 
120 (i) JALIablllty for Compensatory DamagesK._ 
122 (1) JAGeneral ruleK.Jn any action described in clause (i) or (ii) of subsection 

(c)(1)(A) brought against more than one defendant, the liability of each defendant for 
compensatory damages shall be determined in accordance with this subsection. 
122 (2) TAAmount of liability for compensatory damages K._ 
124 (A) JAln generalK.JEach defendant shall be liable only for the amount of 

compensatory damages allocated by the trier of fact to the defendant in direct 
proportion to the percentage of responsibility of the defendant (determined in 
accordance with subparagraph (B)) for the harm to the claimant with respect to which 
the defendant is found to be liable. The court shall render a separate judgment against 
each defendant in an amount determined pursuant to the preceding sentence. 
124 (B) JAPercentage of responsibility K.JFor purposes of determining the amount 

of compensatory damages allocated to a defendant under this subsection, the trier of 
fact in an action described in paragraph (1) shall determine the percentage of 
responsibility of each person responsible for the harm to the claimant, without regard to 
whether that person is party to the action. 
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S6201 I78TITLE G7 T2XX K BIOMATERIALS ACCESS 
I72SEC. G7 T2XXK01. SHORT TITLE. 
120 This title may be cited as the "Biomaterials Access Assurance Act of 1998". 
I72SEC. G7 T2XX K02. FINDINGS. 
120 Congress finds that_ 
122 (1) each year millions of citizens of the United States depend on the availability of 

lifesaving or life enhancing medical devices, many of which are pemianently implantable 
within the human body; 
122 (2) a continued supply of raw materials and component parts is necessary for the 

invention, development, improvement,^nd maintenance of the supply of the devices; 
122 (3) most of the medical devices are made with raw materials and component parts 

that_ 
124 (A) are not designed or manufactured specifically for use in medical devices; 
124 (B) come in contact with internal human tissue; and 

(C) move in interstate commerce. 
122 (4) the raw materials and component parts also are used in a variety of nonmedical 

products; 

122 (5) because small quantities of the raw materials and component parts are used for 
medical devices, sales of raw materials and component parts for medical devices constitute 
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an extremely small portion of the overall market for the raw materials and medical devices; 
122 (6) under the Federal Food, Drug, and Cosmetic Act (21 U.S.C. 301 et seq.), 

manufacturers of medical devices are required to demonstrate that the medical devices are 
safe and effective, including demonstrating that the products are properly designed and 
have adequate warnings or instructions; 
122 (7) notwithstanding the fact that raw materials and component parts suppliers do not 

design, produce, or test a final medical device, the suppliers have been the subject of 
actions alleging inadequate_ 
124 (A) design and testing of medical devices manufactured with materials or parts 

supplied by the suppliers; or 
124 (B) warnings related to the use of such medical devices; 
122 (8) even though suppliers of raw materials and component parts have very rarely been 

held liable in such actions, such suppliers have ceased supplying certain raw materials and 
component parts for use in medical devices because the costs associated with litigation in 
order to ensure a favorable judgment for the suppliers far exceeds the total potential sales 
revenues from sales by such suppliers to the medical device industry; 
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122 (9) unless alternate sources of supply can be found, the unavailability of raw matenals 

and component parts for medical devices will lead to unavailability of lifesaving and life-
enhancing medical devices; 
122 (10) because other suppliers of the raw materials and component parts in foreign 
nations are refusing to sell raw materials or component parts for use in manufacturing 
certain medical devices in the United States, the prospects for development of new sources 
of supply for the full range of threatened raw materials and component parts for medical 
devices are remote; 

122 (11) it is unlikely that the small market for such raw materials and component parts in 
the United States could support the large investment needed to develop new suppliers of 
such raw materials and component parts; 

122 (12) attempts to develop such new suppliers would raise the cost of medical devices; 
122 (13) courts that have considered the dufies of the suppliers of the raw materials and 

component parts have generally found that the suppliers do not have a duty_ 
124 (A) to evaluate the safety and efficacy of the use of a raw material or component part 

in a medical device; and 
124 (B) to warn consumers concerning the safety and effectiveness of a medical device; 
122 (14) attempts to impose the dufies referred to in subparagraphs (A) and (B) of 

paragraph (13) on suppliers of the raw materials and component parts would cause more 
harni than good by driving the 
suppliers to cease supplying manufacturers of medical devices; and 
122 (15) in order to safeguard the availability of a wide variety of lifesaving and life-

enhancing medical devices, immediate acfion is needed_ 
124 (A) to clarify the permissible bases of liability for suppliers of raw materials and 

component parts for medical devices; and 
124 (B) to provide expedifious procedures to dispose of unwarranted suits against the 

suppliers in such manner as to minimize litigafion costs. 
I72SEC. G7 T2XX K03. DEFINITIONS. 



120 As used in this title: 

122 (1) T4Biomaterlals suppllerj<._ 
124 (A) T4ln generalJ<._The term "biomaterials supplier" means an entity that directly or 

indirectly supplies a component part or raw material for use in the manufacture of an 
implant. 
124 (B) T4Persons includedJ<._Such term includes any person who_ 
126 (i) has submitted master files to the Secretary for purposes of premarket approval of a 

medical device; or 
126 (ii) licenses a biomaterials supplier to produce component parts or raw materials. 
122 (2) T4Claimant K. 
124 (A) T4ln generalJ<._The term "claimanf means any person who brings a civil acfion, 

or on whose behalf a civil acfion is brought, arising from harm allegedly caused directly or 
indirectly by an implant, including a person other than the individual into whose body, or in 
contact with whose blood or fissue. the implant is placed, who claims to have suffered harm 
as a result of the implant. 
124 (B) T4Action brought on behalf of an estateJ<._With respect to an acfion brought 

on behalf of or through the estate of an individual into whose body, or in contact with whose 
blood or fissue the implant is placed, such term includes the decedent that is the subject of 
the acfion. 
124 (C) T4Action brought on behalf of a minor or incompetentJ<._With respect to an 

acfion brought on behalf of or through a minor or incompetent, such term includes the 
parent or guardian of the minor or incompetent. 
124 (D) T4Exclusions K. Such term does not include_ 

126 (i) a provider of professional health care services, in any case in which_ 
128 (I) the sale or use of an implant is incidental to the transacfion; and 
128 (II) the essence of the transacfion is the furnishing of judgment, skill, or services; 
126 (ii) a person acting in the capacity of a manufacturer, seller, or biomaterials supplier; or 
126 (iii) a person alleging harm caused by either the silicone gel or the silicone envelope 

ufilized in a breast implant containing silicone gel, except that_ 
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128 (I) neither the exclusion provided by this clause nor any other provision of this tifie may 
be construed as a finding that silicone gel (or any other forni of silicone) may or may not 
cause harm; and 
128 (II) the existence of the exclusion under this clause may not_ 
ISO (aa) be disclosed to a jury In any civil action or other proceeding; and 
130 (bb) except as necessary to establish the applicability of this tifie, otherwise be 

presented in any civil action or other proceeding. 
122 (3) T4Component partj<._ 
124 (A) T4ln general_K._The term "component part" means a manufactured piece of an 

implant. 
124 (B) T4Certain componentsJ<._Such term includes a manufactured piece of an 
implant that_ 
126 (i) has significant non-implant applicafions; and 
126 (ii) alone, has no implant value or purpose, but when combined with other component 

parts and materials, constitutes an implant. 
122 (4) T4Harm K. 
124 (A) T4ln generalJ<._The term "harm" means_ 
126 (i) any injury to or damage suffered by an individual; 



126 (ii) any illness, disease, or death of that individual resulfing from that injury or damage; 
and 

126 (iii) any loss to that individual or any other individual resulfing from that injury or 
damage. 
124 (B) T4Exclusion K. The term does not include any commercial loss or loss of or 

damage to an implant. 
122 (5) T4lmplantK. The term "implant" means_ 
124 (A) a medical device that is intended by the manufacturer of the device_ 
126 (i) to be placed into a surgically or naturally formed or existing cavity of the body for a 

period of at least 30 days; or 
126 (ii) to remain in contact with bodily fluids or internal human fissue through a surgically 

produced opening for a period of less than 30 days; and 
124 (B) suture materials used in implant procedures. 

122 (6) T4Manufacturer K. The term "manufacturer" means any person who, with 
respect to an implant_ 
124 (A) is engaged in the manufacture, preparafion, propagafion. compounding, or 

processing (as defined in secfion 510(a)(1) of the Federal Food, Drug, and Cosmefic Act 
(21 U.S.C. 360(a)(1)) of the implant; and 
124 (B) is required_ 
126 (i) to register with the Secretary pursuant to secfion 510 of the Federal Food. Drug, 

and Cosmefic Act (21 U.S.C. 360) and the regulations issued under such secfion; and 
126 (ii) to include the implant on a list of devices filed with the Secretary pursuant to 

secfion 510(j) of such Act (21 U.S.C. 360G)) and the regulafions issued under such secfion. 
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122 (7) T4Medical device_K._The term "medical device" means a device, as defined in 
section 201(h) of the Federal Food. Drug, and Cosmefic Act (21 U.S.C. 321(h)) and 
includes any device component of any combinafion product as that term is used In section 
503(g) of such Act (21 U.S.C. 353(g)). 

122 (8) T4Raw materialJ<._The term "raw material" means a substance or product that_ 
124 (A) has a generic use; and 
124 (B) may be used in an applicafion other than an implant. 
122 (9) T4Secretary K. The term "Secretary" means the Secretary of Health and Human 

Services. 
122 (10) T4SellerK. 
124 (A) T4ln generalJ<._The term "seller" means a person who, in the course of a 

business conducted for that purpose, sells, distributes, leases, packages, labels, or 
othenwise places an implant in the stream of commerce. 
124 (B) T4Exclusions K. The term does not include_ 
126 (i) a seller or lessor of real property; 
126 (ii) a provider of professional services, in any case in which the sale or use of an 



implant is incidental to the transacfion and the essence of the transacfion is the furnishing 
of judgment, skill, or services; or 
126 (iii) any person who acts in only a financial capacity with respect to the sale of an 
implant. 

I72SEC. G7 T2XX K04. GENERAL REQUIREMENTS; APPLICABILITY; PREEMPTION. 

120 (a) T4General RequirementsJ<._ 
122 (1) T4ln generalj<.jn any civil acfion covered by this tifie, a biomaterials supplier 

may raise any defense set forth in section G7 T2XX K05. 
122 (2) T4Procedures K. Notwithstanding any other provision of law, the Federal or State 

court in which a civil action covered by this title is pending shall, in connection with a mofion 
for dismissal or judgment based on a defense described in paragraph (1), use the 
procedures set forth in secfion G7 T2XX K06. 
120 (b) T4ApplicabilityJ<._ 
122 (1) T4ln general_K._Except as provided in paragraph (2). notwithstanding any other 

provision of law. this tifie applies to any civil acfion brought by a claimant, whether in a 
Federal or State court, against a manufacturer, seller, or biomaterials supplier, on the basis 
of any legal theory, for harm allegedly caused by an implant. 
122 (2) T4Exclusion K. A civil acfion brought by a purchaser of a medical device for use 

in providing professional services against a manufacturer, seller, or biomaterials supplier for 
loss or damage to an implant or for commercial loss to the purchaser_ 
124 (A) shall not be considered an acfion that is subject to this title; and 
124 (B) shall be governed by applicable commercial or contract law. 
120 (c) T4Scope of PreemptionJ<._ 

122 (1) T4ln general_K._This title supersedes any State law regarding recovery for harm 
caused by an implant and any rule of procedure applicable to a civil action to recover 
damages for such hami only to the extent that this title establishes a rule of law applicable 
to the recovery of such damages. 

122 (2) T4Applicability of other lawsJ<._Any issue that arises under this title and that is 
not governed by a rule of law applicable to the recovery of damages described in paragraph 
(1) shall be governed by applicable Federal or State law. 
120 (d) T4Statutorv ConstructionJK._Nothing in this title may be construed_ 
122 (1) to affect any defense available to a defendant under any other provisions of 
Federal or State 
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JTOlaw in an acfion alleging harm caused by an implant; or 
122 (2) to create a cause of action or Federal court jurisdicfion pursuant to secfion 1331 or 
1337 of fitle 28. United States Code, that otherwise would not exist under applicable 
Federal or State law. 
172SEC. G7 T2XX K05. LIABILITY OF BIOMATERIALS SUPPLIERS. 
120 (a) T4ln GeneralJ<._ 



122 (1) T4Exclusion from liabilityJ<._Except as provided in paragraph (2). a biomaterials 
supplier shall not be liable for harm to a claimant caused by an implant. 
122 (2) T4Liabilitv K. A biomaterials supplier that_ 
124 (A) is a manufacturer may be liable for harm to a claimant described in subsection (b); 
124 (B) is a seller may be liable for harm to a claimant described in subsecfion (c); and 

124 (C) furnishes raw materials or component parts that fail to meet applicable contractual 
requirements or specificafions may be liable for a harm to a claimant described in 
subsecfion (d). 

120 (b) T4Liability as ManufacturerJ<._ 
122 (1) T4ln general_K._A biomaterials supplier may. to the extent required and permitted 

by any other applicable law. be liable for harm to a claimant caused by an implant if the 
biomaterials supplier is the manufacturer of the implant. 
122 (2) T4Grounds for liabilityJ<._The biomaterials supplier may be considered the 

manufacturer of the Implant that allegedly caused harm to a claimant only if the biomaterials 
supplier_ 
124 (A)(i) has registered with the Secretary pursuant to section 510 of the Federal Food, 

Drug, and Cosmefic Act (21 U.S.C. 360) and the regulafions issued under such secfion; and 
124 (ii) included the implant on a list of devices filed with the Secretary pursuant to secfion 

51 OO) of such Act (21 U.S.C. 360G)) and the regulafions issued under such secfion; 
124 (B) is the subject of a declaration issued by the Secretary pursuant to paragraph (3) 

that states that the supplier, with respect to the implant that allegedly caused harm to the 
claimant, was required to_ 
126 (i) register with the Secretary under section 510 of such Act (21 U.S.C. 360), and the 

regulafions issued under such secfion, but failed to do so; or 
126 (ii) include the implant on a list of devices filed with the Secretary pursuant to secfion 

510(j) of such Act (21 U.S.C. 360G)) and the regulafions issued under such section, but 
failed to do so; or 
124 (C) is related by common ownership or control to a person meeting all the 

requirements described in subparagraph (A) or (B). if the court deciding a mofion to dismiss 
in accordance with section G7 T2XX K06(c)(3)(B)(i) finds, on the basis of affidavits 
submitted in accordance with secfion G7 T2XX K06. that it is necessary to impose liability 
on the biomaterials supplier as a manufacturer because the related manufacturer meefing 
the requirements of subparagraph (A) or (B) lacks sufficient financial resources to satisfy 
any judgment that the court feels it is likely to enter should the claimant prevail. 
122 (3) T4Adminlstrative procedures_K._ 
124 (A) T4ln general_K._The Secretary may issue a declarafion described in paragraph 

(2)(B) on the mofion of the Secretary or on petifion by any person, after providing_ 
126 (i) notice to the affected persons; and 
126 (ii) an opportunity for an informal hearing. 
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124 (B) T4Docketing and fmal decision_K._lmmediately upon receipt of a petifion filed 



pursuant to this paragraph, the Secretary shall docket the petifion. Not later than 180 days 
after the petifion is filed, the Secretary shall issue a final decision on the petifion. 
124 (C) T4Applicability of statute of limltationsJ<._Any applicable statute of limitafions 

shall toll during the period during which a claimant has filed a petifion with the Secretary 
under this paragraph. 
120 (c) T4Liabilitv as SellerJ<._A biomaterials supplier may, to the extent required and 

permitted by any other applicable law. be liable as a seller for harm to a claimant caused by 
an implant if_ 
122 (1) the biomaterials supplier_ 
124 (A) held tifie to the implant that allegedly caused harm to the claimant as a result of 

purchasing the implant after_ 
126 (i) the manufacture of the implant; and 
126 (ii) the entrance of the implant in the stream of commerce; and 
124(B) subsequently resold the implant; or 
122 (2) the biomaterials supplier is related by common ownership or control to a person 

meefing all the requirements described in paragraph (1). if a court deciding a mofion to 
dismiss in accordance with section G7 T2XX K06(c)(3)(B)(ii) finds, on the basis of affidavits 
submitted in accordance with section G7 T2XX K06. that it is necessary to impose liability 
on the biomaterials supplier as a seller because the related seller meeting the requirements 
of paragraph (1) lacks sufficient financial resources to safisfy any judgment that the court 
feels it is likely to enter should the claimant prevail. 
120 (d) T4Liabilitv for Violating Contractual Requirements or SpecificationsJ<._A 

biomaterials supplier may. to the extent required and permitted by any other applicable law. 
be liable for hann to a claimant caused by an implant, if the claimant in an acfion shows, by 
a preponderance of the evidence. that_ 
122 (1) the raw materials or component parts delivered by the biomaterials supplier either_ 
124 (A) did not constitute the product described in the contract between the biomaterials 

supplier and the person who contracted for delivery of the product; or 
124 (B) failed to meet any specifications that were_ 
126 (i) provided to the biomaterials supplier and not expressly repudiated by the 

biomaterials supplier prior to acceptance of delivery of the raw materials or component 
parts; 
126 (ii)(l) published by the biomaterials supplier; 
126 (II) provided to the manufacturer by the biomaterials supplier; or 
126 (III) contained in a master file that was submitted by the biomaterials supplier to the 

Secretary and that is currenfiy maintained by the biomaterials supplier for purposes of 
premarket approval of medical devices; or 
126 (iii) included in the submissions for purposes of premari<et approval or review by the 

Secretary under secfion 510. 513, 515, or 520 of the Federal Food. Drug, and Cosmefic Act 
(21 U.S.C. 360, 360c, 360e. or 360j), and received clearance from the Secretary if such 
specificafions were provided by the manufacturer to the biomaterials supplier and were not 
expressly repudiated by the biomaterials supplier prior to the acceptance by the 
manufacturer of delivery of the raw materials or component parts; and 

122 (2) such conduct was an actual and proximate cause of the harm to the claimant. 

I72SEC. G7 T2XX K06. PROCEDURES FOR DISMISSAL OF CIVIL ACTIONS AGAINST 
BIOMATERIALS SUPPLIERS. 



120 (a) J4Motion To DismissJ<._ln any action that is subject to this fitle. a biomaterials 
supplier who is a defendant in such acfion may, at any fime during which a mofion to 
dismiss may be filed under an applicable law, move to dismiss the action against it on the 
grounds that_ 
122 (1) the defendant is a biomaterials supplier; and 
122 (2)(A) the defendant should not. for the purposes of_ 
124 (i) secfion G7 T2XX K05(b). be considered to be a manufacturer of the implant that is 

subject to such secfion; or 
124 (ii) secfion G7 T2XX K05(c). be considered to be a seller of the implant that allegedly 

caused harm to the claimant; or 
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122 (B)(i) the claimant has failed to establish, pursuant to section G7 T2XX K05(d), that 
the supplier furnished raw materials or component parts in violafion of contractual 
requirements or specificafions; or 
122 (ii) the claimant has failed to comply with the procedural requirements of subsecfion 

(b). 
120 (b) T4Manufacturer of Implant Shall Be Named a Party_K._The claimant shall be 

required to name the manufacturer of the implant as a party to the acfion. unless_ 
122 (1) the manufacturer is subject to service of process solely in a jurisdicfion in which the 

biomaterials supplier is not domiciled or subject to a service of process; or 
122 (2) an acfion against the manufacturer is barred by applicable law. 
120 (c) T4Proceeding on Motion To Dlsmiss_K._The following rules shall apply to any 

proceeding on a mofion to dismiss filed under this secfion: 
122 (1) T4Affidavits relating to listing and declarationsJ<._ 
124 (A) T4ln generalJ<._The defendant in the acfion may submit an affidavit 

demonstrafing that defendant has not included the implant on a list, if any. filed with the 
Secretary pursuant to secfion 510(j) of the Federal Food. Drug, and Cosmefic Act (21 
U.S.C. 360G)). 
124 (B) T4Response to motion to dismissJ<._ln response to the mofion to dismiss, the 

claimant may submit an affidavit demonstrafing that_ 
126 (i) the Secretary has, with respect to the defendant and the implant that allegedly 

caused harm to the claimant, issued a declaration pursuant to section 
G7 T2XX K05(b)(2)(B): or 
126 (ii) the defendant who filed the mofion to dismiss is a seller of the implant who is liable 

under secfion G7 T2XX K05(c). 
122 (2) T4Effect of motion to dismiss on discovery_K._ 

124 (A) T4ln generalJ<._lf a defendant files a mofion to dismiss under paragraph (1) or 
(2) of subsection (a), no discovery shall be permitted in connection to the action that is the 
subject of the motion, other than discovery necessary to determine a mofion to dismiss for 
lack of jurisdicfion, unfil such fime as the court rules on the mofion to dismiss in accordance 
with the affidavits submitted by the parties in accordance with this secfion. 
124 (B) T4Discoverv K. If a defendant files a mofion to dismiss under subsecfion 



(a)(2)(B)(i) on the grounds that the biomaterials supplier did not furnish raw materials or 
component parts in violafion of contractual requirements or specificafions, the court may 
permit discovery, as ordered by the court. The discovery conducted pursuant to this 
subparagraph shall be limited to issues that are directly relevant to_ 
126 (i) the pending mofion to dismiss; or 

126 (ii) the jurisdicfion of the court. 

122 (3) T4Affidavits relating status of defendant_K._ 

124 (A) T4ln generalJ<._Except as provided in clauses (i) and (ii) of subparagraph (B), 
the court shall consider a defendant to be a biomaterials supplier who is not subject to an 
acfion for harm to a claimant caused by an implant, other than an action relafing to liability 
for a violafion of contractual requirements or specifications described in subsection (d). 
124 (B) T4Responses to motion to dismissJ<._The court shall grant a mofion to dismiss 

any acfion that asserts liability of the defendant under subsecfion (b) or (c) of secfion 
G7 T2XX K05 on the grounds that the defendant is not a manufacturer subject to such 

section G7 T2XX K05(b) or seller subject to section G7 T2XX K0d5(c). unless the claimant 
submits a valid affidavit that demonstrates that_ 
126 (i) with respect to a motion to dismiss contending the defendant is not a manufacturer, 

the defendant meets the applicable requirements for liability as a manufacturer under 
section G7 T2XX K05(b); or 
126 (ii) with respect to a motion to dismiss contending that the defendant is not a seller, the 

defendant meets the applicable requirements for liability as a seller under secfion 
G7 T2XX K05(c). 
122 (4) T4Basis of ruling on motion to dismissJ<._ 

124 (A) T4ln generalJ<._The court shall rule on a mofion to dismiss filed under subsecfion 
(a) 
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JTOsolely on the basis of the pleadings of the parties made pursuant to this secfion and any 
affidavits submitted by the parties pursuant to this section. 
124 (B) T4Motion for summary judgment_K._Notwithstanding any other provision of law. 

If the court determines that the pleadings and affidavits made by parties pursuant to this 
section raise genuine issues as concerning material facts with respect to a mofion 
concerning contractual requirements and specifications, the court may deem the mofion to 
dismiss to be a motion for summary judgment made pursuant to subsecfion (d). 
120 (d) T4Summarv JudgmentJ<._ 
122 (1) JMIn generalJK._ 

124 (A) T4Basis for entry of judgmentJ^._A biomaterials supplier shall be entified to 
entry of judgment without trial if the court finds there is no genuine issue as concerning any 
material fact for each applicable element set forth in paragraphs (1) and (2) of secfion 
G7 T2XX K05(d). 

124 (B) _I4lssues of material factJ<._With respect to a finding made under subparagraph 
(A), the court shall consider a genuine issue of material fact to exist only if the evidence 
submitted by claimant would be sufficient to allow a reasonable jury to reach a verdict for 



the claimant if the jury found the evidence to be credible. 
122 (2) T4Discoverv made prior to a ruling on a motion for summary judgmentJ<._lf, 

under applicable rules, the court permits discovery prior to a ruling on a mofion for summary 
judgment made pursuant to this subsecfion, such discovery shall be limited solely to 
establishing whether a genuine issue of material fact exists as to the applicable elements 
set forth in paragraphs (1) and (2) of secfion G7 T2XX K05(d). 
122 (3) T4Discoverv with respect to a biomaterials supplierJ<._A biomaterials supplier 

shall be subject to discovery in connecfion with a mofion seeking dismissal or summary 
judgment on the basis of the inapplicability of secfion G7 T2XX K05(d) or the failure to 
establish the applicable elements of section G7 T2XX K05(d) solely to the extent permitted 
by the applicable Federal or State rules for discovery against nonparties. 
120 (e) T4Stav Pending Petition for DeclarationJK.Jf a claimant has filed a petifion for a 

declaration pursuant to section G7 T2XX K05(b)(3)(A) with respect to a defendant, and the 
Secretary has not issued a final decision on the petition, the court shall stay all proceedings 
with respect to that defendant unfil such fime as the Secretary has issued a final decision 
on the petifion. 
120 If) T4Manufacturer Conduct of ProceedingJ<._The manufacturer of an implant that 

is the subject of an action covered under this title shall be permitted to file and conduct a 
proceeding on any mofion for summary judgment or dismissal filed by a biomaterials 
supplier who is a defendant under this secfion if the manufacturer and anv other 
defendant in such action enter into a valid and applicable contractual agreement 
under which the manufacturer agrees to bear the cost of such proceeding or to 
conduct such proceeding. 
120 (g) T4Attornev Fees_K._The court shall require the claimant to compensate the 

biomaterials supplier (or a manufacturer appearing in lieu of a supplier pursuant to 
subsection (f)) for attorney fees and costs, if_ 
122 (1) the claimant named or joined the biomaterials supplier; and 
122 (2) the court found the claim against the biomaterials supplier to be without merit and 

frivolous. 
I72SEC. G7 T2XX K07. APPLICABILITY. 
120 This title shall apply to all civil acfions covered under this title that are commenced on 

or after the date of enactment of this Act, including any such action with respect to which 
the harni asserted in the acfion or the conduct that caused the harm occurred before the 
date of enactment of this Act. 



AMENDMENT NO. 
Ex. Calendar No. 

Purpose: To strike provisions providing liabilitv caps for tobacco 
companies. 

IN THE SENATE OF THE UNITED STATES- 105th Cong., 2nd Sess. 

S. 1415 

Referred to the Committee on 
and ordered to be printed 

( ) Ordered to lie on the table and to be printed 

INTENDED To be proposed by Mr. Ashcroft 

Viz: 

At the appropriate place: 

Strike the provisions providing annual liability caps. 

'I 
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AMENDMENT NO. Calendar No. 

Purpose: To provide funds for certain child care programs. 

IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess. 

S.1415 

To facilitate implementation of the settlement reached be­
tween the Attorneys General of the several States and 
manufacturers of tobacco products, and for other pur­
poses. 

Referred to the Committee on 
and ordered to be printed 

Ordered to lie on the table and to be printed 

AMENDMENT intended to be proposed by Mr. KERRY 

Viz: 

1 In title IV— 

2 (1) after the title heading insert the foUowing: 

3 "Subtitle A—General Payment 
4 Provisions"; and 
5 (2) add the following at the end thereof: 
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AMENDMENT NO. Calendar No. 

April I, 1998 

COMMITTEE AMENDMENT 

Purpose: To strike cap on liability limitations. 

IN THE COMMITTEE ON COMMERCE, SCIENCE, AND 
TRANSPORTATION—105th Cong., 1st Sess. 

S. 1415 

AMENDMENT intended to be proposed by Mr. DORGAN (for himself and Mr. 

Rockefeller) 

Viz: 

1 Strike Subsection 706(c) of Title VII. 

> A/ 



Ford Amendment #19: To ensure equitable treatment for small tobacco companies. 

(1) On page 157, STRIKE 402(a)(1)(E) and INSERT the following: 

(E) United States Tobacco Company ~ 3.2 percent. 

(2) On page 159, STRIKE 402(e) and INSERT the foUowing: 

(e) APPORTIONMENT OF ANNUAL PAYMENT. ~ 

(1) Each participating tobacco manufacturer shall be liable for its share of the applicable 

base amount payment due each year under subsection (b) of this section according to paragraph 

(2) of this subsection. Any separate collection of these payments amongst such participating 

manufacturers shall be set forth in accordance with an Appendix to the Protocol, hereto. The 

Administrator of the Fund shall calculate the estimated payments due from each participating 

manufacturer according to the provisions of paragraph (2) of this subsection. Each participating 

manufacturer shaU pay one-third of its share of the armual payment on March 1, Jime 1, and 

September 1 of each year. One month before each payment is due, the Administrator shall make 

a final determination of each such manufacturer's applicable base amount payment obligation in 

accordance with paragraph (2) of this subsection. The annual payments shall be the obligation 

and responsibiUty only of the participating manufacturers and their affiliated entities (if any) that 

directiy seU tobacco products in the domestic market to wholesalers, retailers, or consumers, their 

successors and assigns, and any subsequent fraudulent transferee (but only to the extent of the 

interest or obligation frBudulentiy fransferred). 

(2) Calculation of Payment. ~ The share of the aimual payment apportioned to each 

manufacturer of a tobacco product shall be equal to that manufacturer's share of adjusted units as 
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determined by subparagraphs (i) and (ii). 

(i) Each manufacturer's number of units shall be determined by counting each 

(a) pack of twenty cigarettes as one adjusted unit; 

(b) 1.2 ounces of moist snuff as 0.4 adjusted unit; 

(c) 3 oimces of other smokeless tobacco product as 0.24 adjusted units. 

(ii) Each manufacturer's number of adjusted units shall be determined by 

(a) for die furst 150 million units as detennined under subparagraph (i), 

treating each unit as equal to 25% of an adjusted unit; 

(b) for the next 150 million units as determined under subparagraph (i), 

treating each unit as equal to 50% of an adjusted unit; 

(c) for all units in excess of 300 milUon units as determined under 

subparagraph (i), treating each unit as equal to 100% of an adjusted unit; and 

(d) in the case of a manufacturer with more than 500 million units as 

determined under subparagraph (i), treating all units as equal to 100% of an adjusted unit. 
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1 Subtitle B—General Spending 
2 Provisions 
3 SEC. 411. IMPROVING CHILD CARE AND EARLY CHILDHOOD 

4 DEVELOPMENT. 

5 (a) I N GENERAL.—The Trustees of the Trast Fund 

6 shaU transfer funds for each fiscal year to be used by the 

7 Secretary for the following purposes: 

8 (1) Improving the affordabiUty of child care 

9 through increased appropriations for child care 

10 under the Child Care and Development Block Grant 

11 Act of 1990 (42 U.S.C. 9858 et seq.). 

12 (2) Enhancing the quality of child care and 

13 early childhood development through the provision of 

14 grants to States under the Child Care and Develop-

15 ment Block Grant Act of 1990 (42 U.S.C. 9858 et 

16 seq.). 

17 (3) Expanding the availabiUty and quality of 

18 school-age care through the provision of grants to 

19 States under the Child Care and Development Block 

20 Grant Act of 1990 (42 U.S.C. 9858 et seq.). 

21 (4) Assisting young children by providing 

22 grants to local coUaboratives under the Child Care 

23 and Development Block Grant Act of 1990 (42 

24 U.S.C. 9858 et seq.) for the purpose of improving 

25 parent education and supportive services, strength-



O:\BAI\BAI98.837 S.L.C. 

3 

1 ening the quaUty of child care, improving health 

2 services, and improving services for children with 

3 disabiUties. 

4 (b) SUPPLEMENT NOT SUPPLANT.—^Amounts made 

5 available to a State under this section shall be used to 

6 supplement and not supplant other Federal, State and 

7 local funds provided for programs that serve the health 

8 and developmental needs of children. Amounts provided 

9 to the State under any of the provisions of law referred 

10 to in this section shaU not be reduced solely as a result 

11 of the availability of funds under this section. 
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AMENDMENT NO. Calendar No. 

Purpose: To increase the industry payments to ensure that 
the payments are based on an average national retail 
price of a pack of cigarettes of $1.50. 

IN THE SENATE OF THE UNITED STATES—105th Cong., 2d Sess. 

S. 1415 

To facilitate implementation of the settlement reached be­
tween the Attomeys General of the several States and 
manufacturers of tobacco products, and for other pur­
poses. 

Referred to the Committee on 
and ordered to be printed 

Ordered to lie on the table and to be printed 

AMENDMENT intended to be proposed by Mr. KERRY 

Viz: 

1 Section 402(b) of the bUl is amended— 

2 (1) by redesignating paragraphs (1) through 

3 (5) as subparagraphs (A) through (E), respectively 

4 and indenting such subparagraphs appropriately; 

5 (2) by striking "Beginning" and inserting the 

6 following: 

7 "(1) I N GENERAL.—Beginning"; and 

8 (3) by adding at the end the following: 
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1 "(2) PAYMENT ADJUSTMENT.—Beginning with 

2 the date on which the base amount described in 

3 paragraph (1)(E) is to become effective, and on a 

4 date within 1 month of that date, as determined by 

5 the Secretary of the Treasury, and each year there-

6 after, the base amount described in paragraph 

7 (1)(E) shall be increased by the amount, if any, that 

8 the Secretary of the Treasury determines on the 

9 basis of 1 or more price surveys conducted by the 

10 Secretary over the preceding 12 months, is necessary 

11 to ensure that the national average retail price of a 

12 pack of cigarettes in the succeeding l-year period 

13 will be $1.50 higher than the national average retaU 

14 price of a pack of cigarettes in the year of enact-

15 ment of this Act (such increase shall not take into 

16 account Federal, State, and local taxes levied on a 

17 pack of cigarettes that exist on the date of enact-

18 ment of this Act, nor increases in those taxes sched-

19 uled before the date of enactment of this Act to take 

20 effect subsequent to enactment) with equivalent 

21 price increases to be made on other tobacco prod-

22 ucts.". 
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AMENDMENT NO. Calendar No. 

Purpose: To strike provisions that permit States to opt out 
of the requirements relating to involuntary exposure to 
environmental tobacco smoke. 

IN THE SENATE OF THE UNITED STATES—105th Cong,, 2d Sess. 

S.1415 

To facilitate implementation of the settlement reached be­
tween the Attorneys General of the several States and 
manufacturers of tobacco products, and for other pur­
poses. 

Referred to the Committee on 
and ordered to be printed 

Ordered to lie on the table and to be printed 

AMENDME.NT intended to be proposed by Mr. WYDEN 

Viz: 

1 Strike sections 506 and 507, and insert the foUowing: 

2 SEC. 506. EFFECTIVE DATE. 

3 The provisions of this title shaU take effect on the 

4 date that is / ^̂ O ĵS after the date of enactment 

5 of this Act. 



Commerce Committee amendment to S. 1415 
intended to be proposed by Senator Rockefeller 

April 1, 1998 
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SEC. RECOVERT BY SECBEOS^T OF VETERANS AFFAIRS. 

T i t l e 38, United States Code, i s amended by, adding 

after part VI the following new part: 

"PART VII-BECOVERy OF COMPENSATION COSTS FOR TOBACCO-RELATED 

DISABILITY OR DEATH. 

"CHAPTER 91-TORT LIABILITT FOR DISABILITY OR DEATH DtJE TO 

TOBACCO USE 

"Sec. 

"9101. Recovery by Secretary of Veterans A f f a i r s . 

"9102. Regulations. 

"9103. Limi ta t ion or repeal of other provisions fo r recovery of 

compensation. 

"9i04. Exemption from annual l i m i t a t i o n on damages. 

"§ 9101. Recovery by S e c r e t a r y of Veterans A f f a i r s 

"(a) Condi t ions ; except ions; persons l i a b l e ; amount of 

recovery; subrogation 

^^In any case i n which t he S e c r e t a r y i s a u t h o r i z e d o r 

r e q u i r e d by l aw t o p r o v i d e compensat ion under t h i s t i t l e f o r 

d i s a b i l i t y o r d e a t h f r o m i n j u r y o r d i sease a t t r i b u t a b l e i n 

whole o r i n p a r t t o t h e use o f tobacco p r o d u c t s by a v e t e r a n 

d u r i n g t h e v e t e r a n ' s a c t i v e m i l i t a r y , n a v a l , o r a i r s e r v i c e 

under c i r cums tances c r e a t i n g a t o r t l i a b i l i t y upon a 

p a r t i c i p a t i n g m a n u f a c t u r e r , d i s t r i b u t o r , o r r e t a i l e r o f a 

t obacco p r o d u c t ( o t h e r t h a n o r i n a d d i t i o n t o t h e U n i t e d 

S t a t e s ) t o pay damages t h e r e f o r , t h e S e c r e t a r y s h a l l have a 

i / z Hswd frBfraEiszBZ = a i I I 3Bd nasNHOD ^v^^aNao WA-MOMJ S I - E I SB-IE-HWW 
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r i g h t to recover {independent of the rights of the injured 

or diseased veteran) from said p a r t i c i p a t i n g manufacturer, 

d i s t r i b u t o r , or r e t a i l e r the cost of the compensation paid 

or to be paid and s h a l l , as to t h i s r i g h t , be subrogated to 

any r i g h t or claim that the injured or diseased veteran, his 

or her guardian, personal representative, estate, 

dependents, or survivors has against such t h i r d person to 

the extent of the cost of the compensation paid or to be 

paid. 

(b) Enforcement procedure; intervention; joinder of 

peurties; State or Federal court proceedings 

"The Secretary may, to enforce such r i g h t under 

subsection (a) of t h i s section: (1) intervene or j o i n i n 

any action or proceeding brought by the injured or diseased 

veteran, his or her guardian, personal representative, 

estate, dependents, or survivors, against the p a r t i c i p a t i n g 

manufacturer, d i s t r i b u t o r , or r e t a i l e r of a tobacco product 

who i s l i a b l e for the i n j u r y or disease; or (2) i f such 

action or. proceeding is not commaenced within six months 

afte r the f i r s t day on which compensation i s paid by the 

Secretary i n connection with the i n j u r y or disease involved, 

i n s t i t u t e and prosecute legal proceedings against the 

p a r t i c i p a t i n g manufacturer, d i s t r i b u t o r , or r e t a i l e r of a 

tobacco product who i s l i a b l e for the i n j u r y or disease, i n 

a State or Federal court, either alone (in i t s own name or 
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in the name of the injured veteran, his or her guardian, 

personal representative, estate, dependents, or survivors) 

or i n conjunction with the injured or diseased veteran, his 

or her guardian, personal representative, estate, 

dependents, or survivors. 

"(c) Credits to appropriations 

"Any amount recovered or collected under t h i s section 

for compensation paid by the Secretary shall be credited to 

a revolving fund established i n the Treasury of the United 

States known as the Department of Veterans A f f a i r s Tobacco 

Recovery Fund (hereafter called the Fund). The Fund shall 

be available to the Secretary without f i s c a l year l i m i t a t i o n 

for purposes of veterans' benefit programs, including 

administrative costs. The Secretary may transfer such funds 

as deemed necessary to the various Department of Veterans 

A f f a i r s appropriations, which shall remain available u n t i l 

expended. 
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"(d) Definition 

"For purposes of this section, the term "par t i c i p a t i n g 

manufacturer, d i s t r i b u t o r , or r e t a i l e r of a tobacco product" 

means a manufacturer, d i s t r i b u t o r , or r e t a i l e r of tobacco 

products that has entered into a consent decree under 

section of Public Law No. and that i s a signatory 

to the Protocol under section of Public Law No. . 

"§ 9102. Regulations 

(a) Determination and establishment of present value 

of coinpensation to be paid 

"The Secretary may prescribe regulations to carry out 

t h i s chapter, including regulations with respect to the 

determination and establishment of the present value of 

compensation to be paid to an injured or diseased veteran or 

his or her surviving spouse, child , or parent. 

"(b) Settlement, release and waiver of claims 

"To the extent prescribed by regulations under 

subsection (a) of th i s section, the Secretary may: 

(1) compromise/ or se t t l e and execute a release of, any 

claim which the Secretary has by virt u e of the r i g h t 

established by section 9101 of th i s t i t l e ; or (2) waive any 

such claim, i n whole or i n part, for the convenience of the 

Government, or i f he or she determines that collection would 
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result i n undue hardship upon the veteran who suffered the 

inj u r y or disease or his or her surviving spouse, c h i l d or 

parent resulting i n payment of compensation. 

"(c) Damages recoverable f o r personal i n j u i y unaffected 

"No action taken by the Secretary i n connection with 

the rights afforded under t h i s chapter shall operate to deny 

to the injured veteran or his or her surviving spouse, c h i l d 

or parent the recovery for that portion of his or her damage 

not covered hereunder, 

9103. Limitation or repeal of other provisions for 

recovery of compensation 

"This chapter does not l i m i t or repeal any other 

provision of law providing for recovery by the Secretary of 

the cost of compensation described i n section 9101 of t h i s 

t i t l e . 

9104. E;3ceaiption from annual limitation on damages 

'̂ Any amount recovered under section 9101 of t h i s t i t l e 

f or compensation paid or to be paid by the Secretary for 

d i s a b i l i t y or death from i n j u r y or disease at t r i b u t a b l e i n 

whole or i n part to the use of tobacco products _by a veteran 

during the veteran's active m i l i t a r y , naval, or a i r service 

shall not be subject to the l i m i t a t i o n on the annual amount 

i/g aowd frBfraEissBZ = ai ii osd aasNnoo TrfaaNaa wA'Woad EI = EI BB-IE-H\/W 
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of damages for which the parti c i p a t i n g manufacturers, 

d i s t r i b u t o r s , and r e t a i l e r s may be found l i a b l e as provided 

i n section of Public Law No. and shall not be 

counted i n computing the annual amount of damages for 

purposes of that section.". 
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1 SEC. 505. REGULATIONS. / 

2 iVe Administrator is authorized to promulsclxe such 

3 regulations as the Administrator deems nece^ry to carry 

4 out this titk 

' 5 SEC.'506.EFFE^ 

6 . Except as p\̂ vided in sectj<fn 507, the provisions of 

7 this title shall take effect on/the first day of January next 

• 8 following the next regula t̂y scheduled meeting of the State 

9 legislature occurring/aftek the date of enactment of this 

10 Act at wliicK;'un<^ rules of that legisla-

11 ture, a measure under section^07 may be considered. 

12 SEC. 507. 

13 Tms title shall not apply to\ny State that, by law, 

14 pp(mdes that it shall not apply to that State. 

15 T I T L E VI—APPLICATION TO 
16 INDIAN TRIBES. 

-17 SEC. 601. SHORT TmJE.-

18 This title may be cited, as the "Reduction in Tobacco 

19 Use and Regulation of Tobacco "Products in Indian Cotm-

20 try Act of 1998"! 

21 SEC. 602. FINDINGS AND PURPOSES. 

22 (a) FINDINGS.—Congress finds that Native Ameri-

23 cans have used tobacco products for recreational, ceremo-

24 nial, and traditional purposes for centuries. 

25 (b) PURPOSES.—It is the purpose of this title to— 

S. 1415 Amdt. 
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1 (1) provide for the implementation of any na-

2 tional tobacco legislation with respect to the regula-

3 tion of tobacco products and other tobacco-related 

4 activities on Indian lands; 

5 (2) recognize the historic Native American tra-

6 ditional and ceremonial use of tobacco products, and 

7 to preserve and protect the cultural, reUgious, and 

8 ceremonial uses of tobacco by members of Indian 

9 tribes; - " 

10 • (3)-Tecognize and respect IndianJ^ab^Tsov-

11 • ereignty and tribal authoî fe&'t̂ rmake - and enforc 

12 laws regaxdinff.Jire'l̂ egiilation of tobacco distributors 

13 aJwJ.-fe<rl5acco products on Indian lands; and 

14 f ) ensure that the necessary funding is made 

15 available to tribal governments for licensing and en-

16 .forcement of tobacco distributors and tobacco prod-

17 ucts on Indian lands." . '̂̂̂^̂̂̂^̂  

18 SEC. 603. APPLICATION OF TOBACCO-RELATED PROVI-

19 SIONS TO NATIVE AMERICANS. 

20 (a) IN GENERAL.—The provisions of iay'Act enaotodf 

21 iii oi'dar to give offoot to thG naliuiul Lubanno oottlompni 

• 22 agroomont of Juno 20, 100? shall apply to the "manufac-

23 ture, distribution, or sale of tobacco or tobacco products 

24 within tho oxtorior bounciarinn of Indian roGorTratinns- nr 

0 ^ -trvst Isois i\}kjitdr -Vo-fh£, jî isdi'crlvoo of an "Xĥ liso 
S. 1416 Amdt. 'w? O " 
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